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BIRKBNFELD  v.   STATE. 
(Conrt  of  Appeals  of  Maryland.    Nov.  2,  1006.) 

1.  Cbiminai.  Law— Evidkncx— Confessiokb. 

A  confession  nude  to  a  police  officer,  in 
answer  to  a  question  asking  accused  why  he 
shot  dcceaM>d,  was  not  InToluntary,  because 
made  to  one  in  authority,  or  made  in  answer 
to  a  queation  assuming  guilt 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.   14,  Criminal  Law,  {{  1167-1178.] 

2.  SAsa. 

Accused  was  not  relieved,  by  reason  of  his 
youth,  nationality,  or  environment  from  the 
consequences  of  his  voluntary  confession,  made 
to  a  police  officer  in  answer  to  a  question  asked, 
assuming  his  guilt,  where  he  was  intelligent, 
old  enough  to  understand  the  situation  fully, 
and  could  communicate  with  others  in  the  Eng- 
lish language. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig. 
vol.    14.   Criminal   Law,   fS    1167-1173,   1200.] 

On  Cross-Appeal  by  State. 

3.  Homicide  —  Habits  or  Deceased  —  Rei.e- 

VANCY. 

In  a  prosecution  for  murder,  evidence  of 
deceased's  habits  of  drinking  at  times,  extend- 
ing over  a  period  commencing  long  previous  to 
the  commission  of  the  crime  and  eudiug  at  the 
time  of  its  commission,  was  irrelevant,  and 
tended  to  confuse  the  iesue. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  ${  312-317.] 

Cross-Appeals  from  Criminal  Court  of 
Baltimore  City;  Henry  D.  Harlan,  Judge. 

Solomon  Blrkenfeld,  alias  Sol. -Birkenfeld, 
was  convicted  of  murder  in  the  second  de- 
gree, and  appeals.  The  state  brings  cross- 
appeal.  .Judgment  afKrmed,  and  cross-appeal 
dismissed. 

Argued  before  McSHERRT,  C.  J.,  and 
BOYD,  PEARCE,  SCHMUCKER,  JONES, 
and  BCRKE,  JJ. 

W.  P.  J.  Murray  and  Jas.  J.  McNamara, 
for  appellant  Eugene  O'Dunne,  for  Uie 
State. 

PEARCE,  J.  This  record  presents  cross- 
appeals  from  the  criminal  court  of  Balti- 
more city.  The  appellant  in  No.  2S  was  in- 
dicted for  tbe  murder  of  bis  brother,  and 
was  convicted  of  murder  in  the  second  de- 
gree, and  sentenced  to  confinement  in  the 
penitentiary  for  15  years.  Two  exceptions 
were  taken  by  the  traverser,  each  of  which 
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was  to  the  admission  of  bis  own  statements 
as  to  the  reason  why  he  shot  his  brother 
on  February  27,  1906. 

llie  traverser  was  a  native  of  Russia,  16 
years  of  age,  who  had  been  In  this  country 
about  two  years,  and  who  understood  and 
spoke  the  English  language  Imperfectly.  He 
testified  In  his  own  behalf,  through  an  in- 
terpreter, that  beginning  about  Christmas, 
1905,  the  deceased,  who  occupied  the  same 
room  and  bed  with  him,  had  frequently  at- 
tempted to  commit  the  crime  of  sodomy 
upon  him,  and  that  be  shot  his  brother  in 
the  effort  to  resist  the  commission  of  fhat 
crime;  that  he  was  a  tailor  by  occupation, 
and  lived  in  Baltimore  on  Albemarle  street; 
that  he  had  never  been  to  school,  except  in 
Rus^a,  and  his  only  instruction  there  was 
In  the  Hebrew  language;  that  be  did  not  un- 
derstand the  English  language,  and  could 
only  speak  some  simple  words  of  that  lan- 
guage; and  that  he  had  not  talked  In  English 
with  Warden  Noonan  of  the  city  jail.  War- 
den Noonan  testified  that  he  had  once  or 
twice  talked  with  the  prisoner  while  be  was 
lu  jail,  and  he  replied  in  English;  that  he 
had  that  morning  asked  the  warden  to  take 
blm  to  the  toilet,  to  give  bim  a  drink  of 
water,  and  to  let  bim  take  one  of  his  oranges 
into  court;  that  when  Dr.  Kelrle  came  upon 
the  stand  he  asked  If  he  was  a  doctor;  also 
that  he  had  seen  the  prisoner  talking  with 
a  colored  man  who  could  speak  only  English. 
Officer  Stelnberger  testified  that  he  had  a 
general  conversation  with  him  in  English 
while  be  was  in  jail,  and  that,  when  he  asked 
blm  something  about  bis  case,  he  replied; 
"You  will  have  to  see  my  lawyer."  Ser- 
geant McGlynn  testified  that  on  February 
27tb,  about  half  past  7  In  the  morning,  he 
was  on  Albemarle  street  at  No.  1(!,  and 
learned  a  man  had  been  shot  there;  that  on 
going  up  stairs  he  found  Abraham  Blrken- 
feld In  bed  with  blood  all  over  the  clothes; 
that  the  traverser  was  standing  in  the  next 
room,  and  he  asked  bim  why  he  had  shot 
his  brother,  and  he  offered  the  pistol,  which 
was  in  his  pocket,  to  which  the  witness  re- 
plied, "Never  mind,  keep  the  pistol  In  your 
pocket."  McGlyim  further  testified  that,  when 
he  asked  the  traverser  about  the  shooting. 
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be  was  under  arrest  and  on  the  street 
about  80  feet  from  bis  bouse,  and  that  no 
Inducements  were  offered  or  threats  made 
to  make  bim  say  anytblng;  and  tbls  was 
confirmed  by  Sergeant  Keneally,  wbo  was 
present  from  tbe  first  and  beard  all  that 
passed.  Sergeant  McGlynn  was  tben  asked 
tbe  following  question:  "Wben  you  asked 
Solomon  Blrkenfeld  wby  be  sbot  bis  brother, 
what  did  Solomon  Blrkenfeld  say  to  you?" 
Objection  was  made  to  tbls  question,  bat 
the  objection  was  overruled,  and  tbe  witness 
answered,  ''Because  be  fights  me  all  tbe 
time."  Officer  McOlynn  testified  that  be 
took  the  prisoner  down  to  tbe  station  house 
upon  bis  arrest,  and  that  while  on  tbe  way 
he  told  bim  tbe  same  he  told  Sergeant  Mc- 
Glynn. He  was  then  asked:  "What  did  yon 
say  Uf  him,  and  what  did  be  say  to  you?" 
Tbls  question,  also,  was  objected  to;  but  tbe 
objection  wais  overruled,  and  the  witness 
answered:  "He  sai'd  bis  brother  and  he  bad 
been  fighting,  and  bis  brother  went  and  got 
two  boys  to  lick  bim  on  Saturday  nlgbt 
previous.  I  said,  'What  did  you  shoot  him 
for?*  and  be  said  he  shot  him  on  account 
of  that  I  said,  'Where  did  you  get  that 
pistol  at?*  And  he  said.  'I  got  it  out  of  my 
brother's  pocket'  I  said,  'Who  does  it  belong 
to,  your  brother?'  and  he  said,  'Yes.' "  This 
witness  also  testified  that  the  travo-ser  told 
him  on  tbe  way  to  tbe  station  house  there 
was  no  one  In  the  room  but  bis  brother  and 
himself;  also  that  when  be  and  McOlynn 
went  into  the  room  where  tbe  wounded  man 
was  lying  on  the  bed,  be  was  In  bis  night- 
clothes;  which  were  pulled  up  upon  bis  per- 
son, and  that  the  traverser  was  in  the  next 
room,  ready  dressed,  with  Ills  cap  on  his 
head  and  standing  alongside  the  bed. 

The  two  exceptions  thus  taken  present  but 
one  question,  viz.,  whether  tbe  confessions 
were  free  and  voluntary,  and  therefore  ad- 
missible as  confessions.  It  will  be  seen  from 
tbe  testimony,  which  has  been  substantially 
recited  In  full,  that  the  state  discharged  tbe 
biirden  of  showing  by  afilrmatlve  proof  that 
these  confessions  were  not  obtained  by  any 
improper  means.  It  Is  conceded  by  tbe  ap- 
pellant, and  settled  upon  authority,  that  a 
confession  cannot  be  excluded,  as  not  free 
and  voluntary,  merely  because  It  is  made  In 
reply  to  a  question  assuming  guilt  unless 
the  question  is  designed,  or  so  framed,  aa 
to  trnp  the  accused  and  inspire  hope  or  fear. 
Ross  V.  State.  67  Md.  288,  10  Atl.  218;  Green 
V.  State,  96  Md.  386,  54  Atl.  104.  In  the 
latter  case  the  circumstances  were  stronger 
than  In  this.  There  a  Justice  of  tbe  peace 
went  to  the  place  where  the  prisoner  was 
lying,  after  shooting  a  woman  and  immedi- 
ately afterwards  shooting  himself.  Tbe  Jus^ 
tlce  asked  him  of  be  was  willing  to  give 
a  statement,  to  which  be  replied  that  be 
was.  The  Justice  then  asked  him  "why  he 
shot  Carrie  Price,"  and  he  said,  "he  shot  her 
because  she  would  not  do  as  he  wished,  and 


that  he  went  and  got  tbe  pistol  on  purpose 
to  shoot  her  with  it"  It  Is  also  settled 
that  the  fact  tliat  the  confession  was  made 
to  one  In  authority,  such  as  the  police  officer 
wbo  arrested  tbe  accused,  or  tbe  examining 
magistrate,  will  not  warrant  its  exclusion,  if 
freely  and  voluntarily  made.  12  Cyc.  462. 
In  Green's  Case,  supra,  the  confession  was 
made  to  the  examining  magistrate.  In  Nich- 
olson V.  State,  38  Md.  140,  it  was  made  to 
the  chief  of  tbe  detective  department  of 
Baltimore,  while  the  prisoner  was  under  ar- 
rest and  in  the  custody  of  tbe  assistants  wbo 
had  made  the  arrest  and  while  at  tbe  district 
station  house;  and  in  Ross  v.  State,  67  Md. 
286,  10  Atl.  218,  -to  tbe  marshal  of  police, 
while  In  tbe  custody  of  the  officer  wbo  made 
tbe  arrest  It  has  been  held  in  Franklin  v. 
State,  28  Ala.  9,  that  tbe  fact  that  the  pris- 
oner's bands  and  feet  were  tied  at  tbe  time 
would  not  alone  require  exclusion  of  the 
confession;  and  tbe  same  was  held  in  State 
v.  Whitfield,  100  N,  C.  876,  18  S.  E.  726, 
where  tbe  accused  was  handcntTed  at  tbe 
time;  see  also  cases  cited  in  12  Cyc.  466. 
We  are  not  required  to  go  to  tills  extent 
here;  but  without  committing  tbe  court 
either  way,  we  may  say  that  such  circum- 
stances should  be  fully  Inquired  Into,  wltb  a 
view  to  ascertain  from  all  the  facts  whether 
tbls  rigorous  physical  restraint  operated  by 
way  of  duress. 

The  appellant's  counsel  did  not  deny  that 
the  authorities  are  as  above  stated,  but  very 
earnestly  contended  that  In  view  of  the 
youth,  nationality,  education,  previous  train- 
ing, mental  qualities,  and  surroundings  of 
the  prisoner,  tbe  question  put  to  him  by  Ser- 
geant McGlynn  was  calculated  to  entrap 
bim.  The  evidence  shows  that  be  was  old 
enough  to  understand  his  situation  fully,  that 
be  was  an  intelligent  boy,  and  could  under- 
stand tbe  English  language  fairly  well,  and 
communicate  by  its  means  readily  with 
others.  The  fact  therefore,  that  be  was  a 
native  of  Russia,  or  of  any  other  foreign 
country,  speaking  a  language  different  from 
our  own,  cannot  relieve  bim  from  the  con- 
sequences of  his  voluntary  statement  There 
was  no  error  In  tbe  ruling  on  these  excep- 
tions, and  the  Judgment  will  therefore  be 
affirmed. 

Judgment  affirmed,  tbe  appellant  to  pay 
tbe  costs. 

On  Cross-Appeal  by  State. 

Tbls  is  a  cross-appeal  In  tbe  case  Just 
decided,  and  was  taken  from  a  ruling  of  tbe 
court  upon  tbe  admission  of  evidence  over 
the  objection  of  tbe  state  thereto.  The  ap- 
peal was  tak^i  in  accordance  with  the  con> 
structlon  given  by  this  court  in  State  v. 
Shields,  49  Md.  301,  to  chapter  316,  p.  503, 
of  1872,  now  section  80  of  article  5  of  tbe 
Code  of  Public  General  Laws  of  Maryland. 
Under  that  decision  "tbe  Court  of  Appeals 
is  required  to  notice  exceptions  by  tbe  state 
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In  criminal  cases,  on  appeals  by  the  state, 
maty  in  cases  where  the  parties  accused  have 
been  convicted,  and  have  also  taken  ^cep- 
tions  and  appeals.    In  sncb  a  case,  if  It  Is 
fonnd   there  was  error  In  the  rulings  ex- 
cepted to  by  the  accused,  so  that  a  new  trial 
can  be  awarded  him,  it  will  then  become  the 
duty  of  the  court  to  consider  and  determine 
all  the  questions  raised  by  the  state  on  Its 
appeal,  so  that  In  the  new  trial  the  court 
below  can  be  guided  by  the  judgment  of  this 
court  on  all  such  questions,  as  well  as  on 
these  raised  by  the  appeal  of  the  accused." 
In  tbe  case  now  before  the  court  we  have 
fomid  no  error  in  the  mllngs  brought  unr 
der  review  by  the  appeal  of  the  accused,  and 
therefore  no  new  trial  can  be  awarded  him. 
It  woald  be  idle  to  require  the  court  to  con- 
sider and  determine  a  question  which  un- 
der no  circumstances  could  be  again  consid- 
ered In  the  court  below,  and  we  do  not  un- 
derstand the  counsel  for  the  state  to  contend 
othMWlse;  but  the  learned  Attorney  General, 
and  the  state's  attorney  and  deputy  state's 
attorney   for  Baltimore   City  have  In  their 
brief   stated  that  they   regard  the  question 
<>DDght  to  be  raised  by  this  exertion  as  a 
matter  of  public  interest,  as  there  are  several 
murder  cases  awaiting  trial  on  the  docket  of 
tbe  criminal  court,  and  their  experience  In 
the  past  leads  them  to  expect  a  proffer  of 
like  evidence  In  the  future,  and  they  have 
requested  ns  for  these  reasons  to  state  our 
views   upon   the  question   which   we  have 
consented  to  do  briefly. 

While  the  traverser  was  testifying  In  his 
own  behalf,  his  counsel  asked  him,  "Did 
your  brother  drink  liquor  of  any  kind  from 
tbe  beginning  of  this  trouble  until  the  shoot- 
Ins  happened?"  and,  the  objection  of  the 
state  thereto  being  overruled,  the  state  ex- 
cepted, and  the  witness  then  answered, 
"There  was  an  odor  from  the  mouth  of  de- 
ceased after  drinking  beer  or  whisky  which 
was  noticed  by  the  witness  from  about  a 
week  after  Christmas  of  last  year  until  the 
time  that  witness  shot  him."  Such  testl- 
nx>ny.  In  our  opinion,  not  only  has  no  rele- 
vancy to  the  true  Issue,  but  must  Inevitably 
ereatly  confuse  the  Issue,  and,  if  sanctioned 
by  the  courts,  would  lead  to  most  unfortunate 
verdicts  In  prosecutions  for  murder.  There 
was  no  evidence  In  this  case  tending  to  show 
that  any  violence  was  offered  by  the  deceased 
at  that  time  to  tbe  traverser,  or  that  he  had 
any  reason  to  believe  or  to  fancy  himself 
In  any  danger  of  bis  life,  or  of  any  violence 
whatever.  Under  these  circumstances,  as 
was  said  by  the  Supreme  Court  of  Maine,  In 
State  ▼.  Field,  14  Me.  249,  81  Am.  Dec.  152, 
'^  allow  evidence  of  deceased's  habits  of 
drinking  at  other  times,  and  their  conse- 
quences, could  have  no  legal  efficacy  in  re- 
ducing the  crimie  of  which  defendant  stood 
charged  to. Justifiable  or  excusable  homicide." 
Under  the  decision  In  State  v.  SbleldSt  the 
aH>eal  must  be  dismissed. 
Appeal  dismissed. 


CLARE  V.  TOWER,  Clerk  of  Circuit  Court 
(Court  of  Appeals  of  Maryland.    Nov.  2,  1906.) 

1.  iNTOxiCATiHa  LiQUOBS— Licenses. 

Acts  1906,  p.  839,  c  218,  making  It  un- 
lawful to  issue  a  license  for  the  sale  of  intoxicat- 
ing liquor  at  any  point  in  a-certain  county  with- 
in 6  miles  of  a  certain  station  on  a  specified 
railroad  was  not  invalid  because  such  place 
was  in  another  state,  because  in  order  to  locate 
tbe  boundary  it  would  be  necessary  to  begin 
the  measurement  of  the  radius  at  a  point  in 
another  state,  or  on  tbe  ground  that  tbe  object 
of  the  act  was  to  legislate  for  a  place  in  another 
state. 

2.  Stattites— Subjects  ano  Titles. 

Acts  1906,  p.  339,  c.  218,  entitled  an  act  to 
prohibit  the  sale  of  spirituous  or  fermented  liq- 
uors or  lager  beer  at  any  place  in  6.  county, 
within  5  miles  of  H.  station  on  the  W.  railroad, 
and  providing  that  it  shall  not  be  lawful  for 
the  clerk  of  the  circuit  court  for  G.  county  to 
issue  a  license  to  any  person  to  sell  spirituous 
or  fermented  liquors  or  lager  beer  at  any  place 
in  G.  county  within  5  miles  of  H.  station  on 
W.  railroad.  Is  not  violative  of  Const,  art.  3,  § 
29,  providing  that  every  law  shall  embrace  but 
one  subject,  which  shall  be  expressed  in  its 
tlUe. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  44,  Statutes,  {  145.] 

3.  OOnSTITCTIONAI.    LAW  —  DtTB    PKOCESS    OF 
Law— INTOXICATIRO    LiQUOBS. 

Laws  1906,  p.  339,  c.  218,  prohibits  the 
Issuance  of  a  license  for  the  sale  of  intoxicat- 
ing liquors  at  any  place  within  certain  prescrib- 
ed territory  in  a  specified  county.  Held,  that 
the  fact  that  the  statute  causes  a  loss  to  one 
who  has  made  an  investment  in  improvements 
for  the  conducting  of  a  liquor  business  under 
tbe  law  permitting  such  business  as  It  existed 
prior  to  tbe  statute  in  question  does  not  render 
it  as  to  him  unconstitutional  as  depriving  him 
of  property  without  due  process  of  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  i  841.] 

Appeal  from  Circuit  Court,  Garrett  Coun- 
ty ;  Robert  R.  Henderson,  Judge. 

Appeal  by  Howard  Clark  from  an  order 
dismissing  bis  application  for  mandamus  to 
compel  Edward  Z.  Tower,  as  clerk  of  tbe 
circuit  court  for  Garrett  county,  to  issue  to 
applicant  a  license  for  the  sale  of  liquor. 
Affirmed. 

Argued  before  McSHERRT,  O.  J.,  and 
BRISCOE,  BOYD,  SCHMUCKBR,  and 
BURKE,    JJ. 

A.  B.  Cunningham,  for  appellant  Thomas 
I.  Peddlcord,  for  appellee. 

BOTD,  J.  This  is  an  appeal  from  an  order 
of  the  circuit  court  for  Garrett  county,  dis- 
missing the  petition  of  the  appellant  for  a 
writ  of  mandamus  to  be  directed  to  the  clerk 
of  that  court,  requiring  him  to  issue  a  license 
under  the  provisions  of  chapter  610,  p.  787, 
of  tbe  Acts  of  1890,  notwithstanding  the  pas- 
sage of  Acts  1906.  p.  339,  c  21&  The  peti- 
tion alleges  that  tbe  appellant  obtained  a  li- 
cense on  the  1st  day  of  May,  1905,  to  sell 
spirituous  and  fermented  liquors;  that  his 
place  of  business  is  located  In  election  dis- 
trict No.  8  of  Garrett  county,  and  he  was  en- 
gaged In  said  business  until  May  1,  1906; 
that  on  that  day  he  applied  to  the  clerk  for 
a  license  In  accordance  with  the  provisions 
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of  tbe  act  of  1890,  p.  787,  c.  610  (which  Is 
the  local  liquor  law  for  Garrett  county),  un- 
der which  his  previous  license  was  granted; 
that  be  compiled  with  the  requirements  of 
tiiat  act,  but  the  clerk  refused,  and  still  re- 
fuses, to  grant  him  a  license,  basing  bis  re- 
fusal upon  tbe  provisions  of  tbe  said  act  of 
1906.  The  tlUe  to  the  act  of  1906  la  "An  act 
to  prohibit  tbe  sale  of  spirituous  or  ferment- 
ed liquors  or  lager  beer  at  any  place  in 
Garrett  county,  within  five  miles  of  Henry 
Station,  on  the  Western  Maryland  Railroad." 
Section  1  (page  340)  provides:  "That  It 
shall  not  be  lawful  for  the  clerk  of  tbe  cir- 
cuit court  for  Garrett  county,  Maryland,  to 
Issue  a  license  to  any  person  or  persons,  as- 
sociation or  body  corporate  to  sell  spirituous 
or  fermented  liquors  or  lager  beer  at  any 
place  in  Garrett  county,  within  five  miles  of 
Henry  Station,  on  the  Western  Maryland 
Railroad,"  and  by  section  2  the  act  took 
effect  from  the  date  of  Its  passage,  which 
was  April  5,  1906. 

It  is  contended  on  the  part  of  the  appellant 
that  It  is  inoperative,  onconstltatlonal  and 
void:  (1)  Because  of  uncertainty.  In  that 
there  is  no  village,  town  or  station  known  as 
"Henry  Station  on  the  Western  Maryland 
Railroad,"  within  the  limits  of  Garrett  coim- 
ty,  Md.,  but  there  Is  a  place  known  as  "Hen- 
ry Station  in  Grant  county,  W.  Va,"  which 
petitioner  supposes  is  tbe  place  Intended  as 
tbe  beginning  point  of  tbe  radius.  (2)  Be- 
cause, In  order  to  locate  tbe  boundary  of  the 
prohibited  territory  mentioned  in  said  act, 
it  Is  necessary  to  l>egln  the  measurement  of 
the  radius  at  Henry  Station,  a  point  outside 
of  the  state  of  Maryland,  and  within  the 
state  of  West  Virginia,  where  the  petitioner 
avers  the  Legislature  of  Maryland  has  no 
jurisdiction  and  no  constitutional  power  to 
fix  said  beginning  point  (3)  Because  Hen- 
ry Station  is  in  West  Virginia,  and  the  sole 
and  only  object  of  said  act  was  to  affect  the 
town  of  Henry,  and  was  an  attempt  to  legis- 
late for  that  particular  place.  (4)  Because 
said  act  strikes  down  and  destroys  petition- 
er's business,  "and  Its  effect  Is  to  practical- 
ly deprive  him  of  his  property  without  due 
process  of  law  as  contemplated  by  the  Con- 
stitution" of  this  state  and  that  of  the  United 
States,  particularly  the  fifth  and  fourteenth 
amendments  to  tbe  latter.  At  the  argument 
It  was  also  contended  that  the  act  did  not 
comply  with  article  3,  {  29,  of  the  state  Con- 
stitution. We  confess  our  inability  to  under- 
stand tbe  ground  of  that  objection.  The 
title  uses  tbe  very  words  employed  In  tbe 
body  of  tbe  act,  in  describing  tbe  articles  pro- 
hibited from  being  sold  and  tbe  territory  to 
be  affected.  It  is  "An  act  to  prohibit  tbe 
sale,"  etc.,  and  section  1  prohibits  tbe  clerk 
from  Issuing  licenses.  As  he  is  tbe  officer  of 
tbe  law  from  whom  the  licenses  must  be  ob- 
tained, tbe  enactment  by  the  Legislature  that 
it  shall  not  be  lawful  for  him  to  issue  those 
described  in  tbe  act  is  in  exact  accord  with 
the  title,  and  does.  In  the  most  effective  way, 


attempt  to  prohibit  the  sale  of  liquor  in  that 
territory.  Without  citing  any  of  the  nu- 
merous cases  which  have  be&x  before  this 
court  Involving  the  construction  of  that  provi- 
sion of  the  Constitution,  we  will  proceed  at 
once  to  the  other  objections,  in  the  order  men- 
tioned above,  as  we  have  no  doubt  about  tbe 
sufficiency  of  the  title. 

1.  The  act  does  not  say  that  Henry  Sta- 
tion is  in  Garrett  county,  or  In  Maryland, 
but  It  speaks  of  it  simply  as  "Henry  Station, 
on  the  Western  Maryland  Bailroad."  It  Is 
not  pretended  that  there  is  any  other  Henry 
Station  on  that  railroad — certainly  not  near 
Garrett  county — and  the  appellant  filed  with 
his  petition  what  Is  therein  called  "a  rough 
diagram  of  the  location  of  said  Henry  Sta- 
tion with  reference  to  the  boundary  line 
dividing  the  state  of  Maryland  from  the  state 
of  West  Virginia."  The  record  shows  that  It 
was  agreed  between  counsel  at  the  hearing 
below  that  Henry  Station  is  in  Grant  county, 
W.  Va.,  and  that  tbe  Western  Maryland  Rail- 
road at  that  point  is  also,  about  150  feet 
from  the  Maryland  line.  There  is  nothing  to 
suggest  any  uncertainty  as  to  the  place  in- 
tended by  the  statute,  and  tbe  petltlMi  it- 
self shows  that  it  was  thoroughly  imderstood 
by  the  appellant,  as  indeed  he  bases  some  of 
bis  objections  to  the  act  of  1906  on  the 
fact  that  Henry  Station  Is  in  Grant  county, 
W.  Va. 

2.  It  is  not  unusual  in  this  state  to  prohibit 
the  sale  of  liquor  Avltbin  certain  distances 
from  points  named  in  statutes.  Quite  a 
number  of  such  acts  were  passed  at  the  ses- 
sion of  1906,  and  the  act  of  1890,  under  which 
tbe  appellant  bad  a  license  for  1905,  prohibits 
the  sale  of  liquor  within  one  mile  of  Mount- 
ain Lake  Park.  Indeed  there  are  perhaps 
few  counties  in  this  state,  where  liquor  is 
sold  at  all,  which  do  not  have  such  provi- 
sions as  to  some  places  within  their  bounds. 
The  principal  difference  between  this  .Tct 
and  others  Is  that  most  of  them  name  some 
point  within  the  state  of  Maryland;  but 
why  that  should  make  tbe  act  unconstitu- 
tional or  Inoperative  we  fail  to  see.  Tbe 
Legislature  of  Maryland  did  not  attempt  to 
legislate  for  West  Virginia,  or  any  part  there- 
of. The  act  In  terms  limits  tbe  prohibition 
to  "any  place  In  Garrett  county  within  five 
miles,"  etc.  There  can  be  no  possible  dif- 
ficulty by  reason  of  the  fact  that  tbe  begin- 
ning point  of  tbe  radius,  which  fixes  the 
limits  within  which  the  sales  are  prohlbite<l, 
Is  In  West  Virginia,  and  hence  beyond  the 
Jurisdiction  of  Maryland.  It  cannot  be  as' 
sumed  that  one  of  tbe  United  States  "wouU' 
be  so  devoid  of  comity  between  states  as  ti 
undertake  to  prohibit  residents  of  another 
state  from  making  such  measurements  aluiij 
its  public  roads,  or  over  private  property 
If  consented  to  by  the  owners,  as  this  at; 
might  require,  but  regardless  of  tbe  questtoi 
whether  a  state  could  make  such  a  diserlti- 
ination  against  nonresidents,  or  wbetlie 
there  would  be  any  difficulty  In  procurlu 
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residents  of  West  Virginia  to  make  them,  for 
all  practical  purpoeee  the  distance  from  Hen- 
ly  Station  to  the  Maryland  line  could  be  ac- 
corately  determined  from  points  in  Maryland. 
The  agreement  in  this  record,  as  we  have 
seen,  admits  that  Henry  Station  Is  only  150 
feet  from  the  Maryland  line,  and  it  would 
Indeed  be  an  Ignorant  surveyor  who  could 
not  calculate  the  distance  with  sufQclent  ac- 
curacy from  the  Maryland  side  of  the  river, 
witbout  even  going  Into  West  Virginia.  As 
will  be  seen  by  reference  to  17  Am.  &  Eng. 
Ency.  of  Law,  214,  statutes  prohibiting  sales 
of  liquor  In  certain  localities,  or  within  a 
designated  distance  from  some  church, 
school,  town,  or  other  named  place,  have 
been  frequently  upheld,  and  It  was  said  In 
Fell  V.  State,  42  Md.  89,  20  Am.  Rep.  83,  that 
it  cannot  "be  donbted  that  the  Legislature 
has  power  to  prohibit  the  sale  of  spirituous 
or  fermented  liquors  In  any  part  of  the 
state."  Having  that  power.  It  would  indeed 
be  remarkable  If  a  statute  prohibiting  the 
sale  of  llqnor  within  a  prescribed  territory 
mnst  be  declared  Invalid  because  one  end 
of  the  radius  fixing  that  territory  Is  In  anoth- 
er state.  No  possible  question  could  arise 
as  to  wbether  the  appellant's,  place  of  busi- 
ness is  within  the  five  miles,  for  the  plat 
filed  with  the  petition  shows  it  is  within  a 
few  hundred  feet,  and  the  agreement  of  coun- 
sel admitted  that  It  was  within  the  five 
miles;  bnt  if  a  case  arises  In  which  It  is 
doubtful  whether  the  proposed  place  of  busi- 
ness is  within  the  five  miles,  the  applicant 
would  have  to  satisfy  the  clerk  that  It  was 
not,  and  If  he  applied  to  the  court  for  a  man- 
damus against  the  clerk,  It  would  require 
proof  of  the  fact  Just  as  it  would  In  any 
other  case.  It  would  not  Yye  necessary  to  pro- 
ceed as  we  do  in  cases  where  there  Is  defense 
on  warrant,  but  the  measurement  could  be 
made  by  any  competent  person  or  persons, 
and  there  could  be  no  possible  difficulty  In 
determining  how  much  of  the  radius  of  five 
miles  was  in  West  Virginia, 

3.  We  find  nothing  In  this  act  which  would 
justify  us  iu  holding  that  Its  sole  and  only 
object  was  to  affect  the  town  of  Henry,  or 
that  it  was  an  attempt  to  legislate  for  that 
particular  place.  As  the  Legislature  has  un- 
doubted power  to  prohibit  the  sale  of  liquor 
within  any  part  of  the  state,  it  must  be  pre- 
sumed that  in  its  judgment  there  was  suffi- 
cient reason  for  the  passage  of  this  statute. 
But  we  cannot  admit  that  the  Legislature  of 
Maryland  could  not  pass  such  a  law,  even 
If  its  principal  object  was  to  benefit  some 
town  or  village  In  another  state.  Of  course, 
it  could  not  prohibit  sales  In  any  part  of  an- 
other state,  but  If  the  sale  of  liquor  is  pro- 
hibited by  the  laws  of  West  Virginia  in  some 
town  or  village  near  the  Maryland  line,  why 
could  not  the  Maryland  Legislature  prohibit 
snch  sales  on  the  Maryland  side  of  the  line, 
even  If  it  be  primarily  for  the  benefit  of  the 
town  or  village  in  West  Virginia?  If,  for 
example,  the  sale  of  Ilqnor  was  prohibited 


in  Piedmont  by  the  West  Virginia  laws,  can  it 
be  doubted  that  the  Legislature  of  Mary- 
land could  prohibit  such  sales  in  Westemport, 
or  other  place  In  Maryland  within  some  desig- 
nated distance  from  Piedmont?  Of  course.  It 
could  not  be  required  to  do  so,  but  It  would 
certainly  have  the  power,  if  It  deemed  It 
desirable.  Take  points  along  the  Western 
Maryland  Railroad  as  examples.  That  road 
runs  near  the  Potomac  river  for  many  miles, 
and  crosses  it  a  number  of  times — agoing  from 
one  state  to  the  other.  Could  there  be  any 
possible  objection — constitutional  or  other- 
wise— to  the  two  states  prohibiting  the  sale 
of  liquor  In  their  respective  jurisdictions.  In 
localities  where  that  was  thought  desirable? 
If  so,  the  legislation  of  one  state  would  often- 
times amount  to  a  mere  farce,  for  all  that 
would  be  necessary  for  a  person  who  could 
not  get  a  license  on  one  side  of  the  river 
would  be  to  cross  over  to  the  other  side,  ob- 
tain a  license  there  and  open  a  saloon.  That 
would  not  only  enable  persons  living  In  the 
territory  where  the  sale  of  liquor  was  pro- 
hibited to  conveniently  obtain  It,  but  as  the 
saloon  might  be  located  where  there  was 
no  police  protection  It  would  likely  result 
in  disorder,  and  probably  In  more  drunken- 
ness than  if  it  was  on  the  side  of  the  river 
where  the  patrons  of  the  saloon  lived.  Peo- 
ple may  honestly  differ  about  the  wisdom  of 
prohibitory  legislation,  but  when  such  laws 
are  passed,  courts  should  not  place  construc- 
tions on  them  which  In  effect  make  them 
nugatory,  unless  they  exceed  the  powers  of 
the  Legislature,  are  In  conflict  with  the  rights 
protected  by  the  Constitution  of  the  state  or 
the  United  States,  or  for  some  reason  are 
clearly  Invalid. 

4.  The  fourth  ground  assigned  for  declar- 
ing this  statute  Invalid  Is  also  untenable.  It 
Is,  of  course,  to  be  regretted,  If  the  appellant 
sustains  loss  by  reason  of  his  Investment  in 
improvements  erected  by  him  for  the  purpose 
of  conducting  this  business,  but  that  was  a 
risk  he  assumed.  In  Fell's  Case,  supra,  this 
court  said  that  the  Legislature  had  the  power 
to  prohibit  the  sale  of  liquor  In  any  part  of 
the  state,  "notwithstanding  a  party  to  be  af- 
fected by  the  law,  may  have  procured  a  li- 
cense, under  the  general  license  laws  of  the 
state,  which  has  not  yet  expired.  Such  a 
license  Is  In  no  sense  a  contract  made  by  the 
state  with  the  party  holding  the  license.  It 
it  a  mere  permit,  subject  to  be  modified  or 
annulled  at  the  pleasure  of  the  Legislature, 
who  have  the  power  to  change  or  repeal  the 
law  under  which  the  license  was  granted." 
Unless  we  overrule  that  decision.  It  would 
seem  to  be  a  complete  answer  to  the  objec- 
tion to  the  statute  now  under  consideration. 
There  Is  no  reason  for  disturbing  or  modify- 
ing it,  for  it  Is  not  only  the  well-recognlzed 
law  of  this  state,  and  has  been  followed  over 
and  over  again,  but  It  is  in  harmony  with 
the  decisions  of  the  courts  of  many  other 
jurisdictions.  That  such  legislation  does  not 
deprive  a  person  of  property  without  due 
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procees  of  law,  simply  because  It  diminishes 
the  value  of  proi)erty  owned  before  the  enact- 
ment of  the  statute,  has  been  decided  by 
the  Supreme  Court  of  the  United  States  In 
Mugler  V.  Kansas,  123  U.  S.  623,  8  Sup.  Ct. 
273,  31  L.  Ed.  205,  and  by  other  courts.  In 
18  Am.  &  E<ng.  Ency.  of  Law,  207,  many  cases 
are  cited  disposing  of  objections  similar  to 
those  made  against  this  statute.  In  the  com- 
paratively recent  case  of  Parlrer  v.  State,  99 
Md.  189,  57  Atl.  677,  numerous  authorities 
were  cited  by  the  respective  attorneys,  and 
Judge  Fowler,  in  delivering  the  opinion,  said: 
"Even  the  counsel  of  the  traverser  concedes 
the  plenary  power  of  the  state  to  aboiiah 
and  destroy  the  Uguor  traffic  or  to  suppress 
the  evils  of  Intoxication  at  certain  places, 
or  at  certain  times  or  to  certain  classes  of 
persons."  In  order  to  sustain  the  position 
of  the  appellant,  local  option  and  similar  laws 
which  have  been  upheld  by  this  and  other 
courts  would  have  to  be  stricken  down. 
There  is  no  longer  any  question  in  this  state 
about  the  validity  of  such  legislation  as  that 
now  before  us,  and  it  would  be  useless  to 
further  prolong  this  opinion.  The  order  dis- 
missing the  petition  will  be  affirmed. 

Order  affirmed;  the  appellant  to  pay  the 
costs. 


HENRY  SMITH  &  SONS  v.  JEWELL  et  al. 
(Court  of  Appeals  of  Maryland.    Nov.  15,  1906.) 

COHTRACTS—BUILDINa  CONMtACTS— CoNSTBUC- 
TIOS. 

A  contract  for  the  construction  of  a  build- 
ing provided  tliat,  if  tiie  contractor  should  fail 
to  supply  a  Bufficiency  of  skilled  worltmen  or 
fail  in  the  performance  of  any  of  his  agree- 
ments, the  owner  might,  on  receiving  a  certifi- 
cate of  the  architect  to  that  effect,  provide  la- 
bor and  deduct  the  cost  thereof,  and,  if  the 
architect  should  certify  that  the  contractor's 
failure  was  sufficient  ground  for  such  action, 
the  owner  might  terminate  the  employment  and 
complete  the  work  at  the  expense  of  ttie  con- 
tractor. Held,  that  the  contract  did  not  con- 
template an  abandonment  by  the  contractor,  and, 
on  the  contractor  voluntarily  and  without  excuse 
abandoning  the  work,  whether  nearly  completed 
or  not,  the  owner,  on  giving  notice  to  him  and 
his  surety  of  his  purpose  to  complete  the  work, 
was  entitled  to  recover  from  them  the  difference 
between  the  reasonable  cost  of  completing  the 
work  and  the  balance  of  the  unpaid  contract 
price,  without  secnring  the  architect's  certifi- 
cate called  for  in  the  contract. 

Appeal  from  Superior  Court  of  Baltimore 
City;  Henry  Stocisbrldge,  Judge. 

Action  by  Henry  Smith  &  Sons  against 
George  Jewell  and  another.  From  a  judg- 
ment for  defendants,  plnintiffg  appeal.  Re- 
versed, and  new  trial  awarded. 

Argued  before  McSHERRI,  C.  J.,  and 
BRISCOE,  BOYD,  PBARCE,  SCHMUCKER, 
JONES,  and  BURKE,  JJ. 

Leon  Greenbaum  and  George  R.  Galther, 
for  appellants.  J.  Kemp  Bartlett  and  Eldgar 
Allan  Poe,  for  appellees. 

PBARCE,  J.  On  October  16,  1902,  the 
plaintiffs,  who  were  the  successful  bidders  for 


the  erection  of  the  State  House  Annex  at 
Annapolis,  entered  into  a  written  agreement 
with  one  of  the  defendants,  George  Jewell, 
to  haul  all  the  material  needed  for  the  erec- 
tion of  said  annex,  and  to  lay  all  the  briclu 
used  therein  for  certain  payments,  and  at 
certain  prices  set  forth  In  said  agreement, 
and  by  the  terms  of  said  agreement  the  said 
Jewell  was  to  furnish,  within  10  days  after 
its  execution,  to  the  plaintiffs,  a  corporate 
bond  in  the  penalty  of  $4,000,  conditioned  for 
the  faithful  performance  of  his  agreement. 
On  October  21,  1902,  the  required  bond  was 
executed  by  Jewell,  and  by  his  codefendant 
in  this  suit,  the  United  States  Fidelity  & 
Guaranty  Company,  and  was  delivered  to 
the  plaintiffs,  and  thereupon,  in  due  course, 
the  said  Jewell  began  the  performance  of 
said  contract,  and  continued  therein  until 
May  6,  1903,  when  he  ceased  to  supply  any 
bricklayers  for  the  prosecution  of  said  work, 
and  never  afterwards  did,  or  attempted 
to  do,  any  work  under  said  contract  This 
action  on  bis  part  grew  out  of  the  fact  that, 
on  May  6,  1903,  the  plaintiffs  notified  Jewell 
that,  as  they  had  then  paid  him  more  money 
than  the  contract  called  for  at  that  time,  he 
should  look  elsewhere  for  his  pay  roll,  but, 
as  he  did  not  provide  for  it,  the  men  stopped 
work  that  night.  On  the  following  Tuesday, 
however,  the  plaintiffs  paid  the  men  up  to 
May  6th,  but  they  still  refused  to  resume 
work  until  paid  for  waiting  time.  Thereup- 
on, on  May  lltb,  the  plaintiffs  sent  a  writ- 
ten notice  to  Jewell  that,  as  he  had  refused 
to  furnish  the  necessary  labor  to  prosecute 
the  work,  and  had  notified  plaintiffs  of  his 
intention  to  abandon  the  same,  they  should 
proceed,  on  Friday,  May  16th,  at  8  a.  m.,  to 
provide  the  necessary  labor  therefor,  and 
that  the  cost  of  the  same  would  be  deducted 
from  any  money  that  should  become  due  him. 
To  this  notice  no  reply  was  ever  received. 
On  May  12,  1903,  the  plaintiffs  sent  to  the 
United  States  Fidelity  &  Guaranty  Company 
a  copy  of  the  above  notice  to  Jewell,  and 
informed  said  company  that,  as  Jewell  had 
failed  to  comply  with  his  said  contract,  they 
should  proceed  to  complete  said  work  at  bis 
expense,  holding  said  company  as  surety  on 
said  bond ;  and,  on  May  13,  1903,  a  second 
written  notice  was  sent  said  company  by 
the  plaintiffs,  stating  that  Jewell  had  aban- 
doned the  work,  and  that  plaintiffs  should 
hold  said  company  financially  responsible  for 
any  losses,  delays,  or  other  expenses  connect- 
ed with  his  failure  to  abide  by  the  terms  of 
said  contract  Receiving  no  reply,  and  noth- 
ing being  done  towards  resuming  said  work, 
the  plaintiffs  then  made  a  new  agreement 
for  the  performance  of  said  work,  with  Wm. 
E.  Feldmeyer,  by  whom  the  same  was  fully 
performed  at  the  expense  of  the  plaintiffs, 
and,  upon  the  completion  of  said  work,  so 
performed  at  reasonable  and  proper  prices, 
the  cost  thereof,  after  deducting  the  amount 
due  for  completing  the  same  under  the  terms 
of  the  agreement  with  Jewell,  exceeded,  by 
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the  sum  of  $4,189.93,  the  sum  whicb  would 
have  been  due  said  Jewell  for  the  same  work 
under  said  contract,  and  this  suit  was  brought 
on  said  bond  to  recover  the  penalty  thereof, 
it  bting  lees  than  the  cost  of  completing  said 
work.  The  declaration  was  In  the  usual  form, 
setting  out  the  condition  of  the  bond,  and 
its  breach  by  Jewell  in  not  hauling  the  mate- 
rials and  laying  the  brick  as  required  by  the 
bond.  The  defendants  pleaded  that  the  bond 
was  given  as  a  security  for  the  faithful  per- 
formance of  the  contract  of  October  16,  1902 ; 
that  by  said  contract  It  was  a  condition  pre- 
cedent to  the  continuance  by  Jewell  In  the 
jierformance  of  the  work  thereunder,  that 
certain  specified  payments  should  be  made 
said  Jewell  by  the  plaintiffs  at  certain  desig- 
nated times,  which  payments  the  plaintiffs 
failed  and  refused  to  make  as  required  by 
said  contract;  and  that  Jewell  had  not  re- 
fused or  failed  to  keep  and  perform  said  con- 
tract, and  did  not  commit  any  breach  '  of 
said  bond.  The  plaintiffs  replied  that  they 
did  make  all  payments  as  they  became  due 
and  payable  under  said  contract,  and  that 
said  Jewell  did  commit  the  breaches  of  his 
obligation  as  set  forth  in  the  declaration. 
Issue  was  Joined  on  this  replication,  and  a 
verdict  was  rendered  in  favor  of  plaintiffs 
for  $5,  and  from  the  Judgment  entered  on  this 
verdict,  the  plaintiffs  appealed. 

Ttie  whole  case,  and  all  the  exceptions,  turn 
upon  the  construction  of  the  following  claus^ 
in  the  agreement  of  October  16,  1902:  "And 
It  is  further  agreed  that  should  the  said 
George  Jewell  at  any  time  refuse  or  neglect 
to  supply  a  Buflaclency  of  properly  skilled 
workmen  to  prosecute  said  work  with  prompt- 
ness and  diligence,  or  fall  in  the  performance 
of  any  of  the  agreements  herein  contained, 
sudt  refusal,  neglect  or  failure  being  certified 
to  by  the  architects,  the  said  Henry  Smith 
&  Sons  shall  be  at  liberty,  after  three  days 
written  notice  to  the  said  George  Jewell,  to 
provide  any  such  labor,  and  deduct  the  cost 
thereof  from  any  money  then  due,  or  that 
may  thereafter  become  due  to  the  said  George 
Jewell  under  this  contract  And  If  the  archi- 
tects shall  certify  that  such  refusal,  n^Iect 
or  failure.  Is  sufficient  ground  for  such  ac- 
tion, the  said  Henry  Smith  &  Sons  shall  be 
at  liberty  to  terminate  the  employment  of 
the  said  George  Jewell  on  said  work,  and  to 
enter  upon  the  premises,  and  to  take  posses- 
sion for  the  purpose  of  completing  said  work 
unda  this  contract,  and  to  employ  any  other 
penon  or  persons  to  finish  the  work.  And 
in  case  of  the  discontinuance  of  the  employ- 
ment of  the  said  George  Jewell,  he  shall  not 
be  entitled  to  any  further  payments  under 
this  contract  until  the  work  shall  be  wholly 
finished,  at  which  time,  if  the  unpaid  bal- 
ance of  the  amount  to  be  paid  under  this  con- 
tract shall  exceed  the  expenses  incurred  by 
tlie  said  Henry  Smith  &  Sons  in  finishing  the 
work,  such  excess  shall  Ite  paid  to  the  said 
George  Jewell;  but  if  the  expenses  shall 
exceed  such  unpaid  balance,  the  said  George 


Jewell  shall  pay  the  difference  to  the  said 
Henry  Smith  i&  Sons.  Such  expenses  stiall 
be  audited  and  certified  to  by  the  architects 
or  superintendent,  whose  certificate  thereof 
shall  be  conclusive  upon  the  parties."  The 
proof  that  Jewell  abandoned  the  work  de- 
liberately, and  without  any  valid  excuse 
therefor.  Is  positive  and  full,  and,  due  notice 
having  been  given  by  the  plaintiffs  of  their 
purpose  to  complete  the  work  at  his  risk,  they 
are  entitled  to  recover  the  difference  between 
the  reasonable  cost  of  completion,  and  the 
balance  of  the  contract  price  unpaid,  unless 
there  is  something  In  the  agreement  in  this 
case  which  forbids  such  recovery.  Davis  v. 
Ford,  81  Md.  333,  32  Atl.  280.  For  the  pur- 
pose of  proving  the  cost  of  completing  the 
work,  the  plaintiffs  offered  In  evidence  the 
receipts  from  Feldmeyer  for  payments  made 
him  by  them  for  work  done,  and  also  to  show 
by  one  of  the  plaintiffs  that  these  payments 
were  made,  to  which  offer  the  defendants 
objected,  unless  the  plaintiffs  undertook  to 
follow  this  with  the  certificate  of  the  archi- 
tects or  superintendent  that  such  expenses 
had  been  audited  and  certified  by  the  archi- 
tects or  Superintendent,  and,  the  plaintiffs 
refusing  to  do  so,  the  court  sustained  the  ob- 
jection and  refused  to  admit  the  proffered 
testimony.  This  constitutes  the  first  excep- 
tion. 

The  plaintiffs  then  offered  to  prove  by  one 
of  them  that  they  had  no  control  of,  or 
authority  over  the  architects  of  the  annex, 
when  the  agreement  of  October  16,  1902,  was 
made,  nor  subsequently,  and  that  said  archi- 
tects were  not  their  agents  or  employte,  to 
which  the  defendants  objected,  and  the  court 
sustained  the  objection.  This  constitutes  the 
second  exception. 

The  plaintiffs  then  offered  to  prove  by 
competent  witnesses  the  making  of  the  con- 
tract with  Feldmeyer  to  complete  the  work 
abandoned  by  Jewell,  after  due  notice  accord- 
ing to  the  agreement  with  Jewell,  the  com- 
pletion of  the  work  by  Feldmeyer,  the  pay- 
ment to  him  of  the  actual  cost  of  labor  and 
material,  with  a  commission  of  7%  per  cent, 
for  use  of  tools  and  supervision  according 
to  the  terms  of  the  agreement  with  him; 
that  all  these  payments  were  reasonable  and 
proper  amounts  for  work  and  material  fur- 
nished, and  for  supervision;  and  that  the 
amount  of  such  payments,  after  deducting  the 
amount  due  and  unpaid  for  completing  the 
work  under  Jewell's  contract,  amounted  to 
$4,182.93  In  excess  of  what  would  have  been 
due  Jewell  for  the  same  work,  and  exclusive 
of  $700  paid  Jewell's  men  at  the  time  he 
abandoned  his  contract,  but  the  plaintiffs 
declined  to  furnish  evidence  that  the  amounts 
paid  Feldmeyer  were  evw  audited  or  certi- 
fied by  the  architects  named  In  their  contract 
with  the  state,  to  which  the  defendants  also 
objected,  and  the  court  sustained  the  ob- 
jection, and  refused  the  offer  of  proof.  This 
constitutes  the  third  exception. 

At  the  close  of  the  plaintiffs'  case,  the 
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defendants,  without  offering  any  evidence, 
offered  two  prayers:  (1)  That  there  was  no 
evidence  legally  sufficient  under  the  plead- 
ings to  entitle  the  plaintiffs  to  recover;  and 
(2)  that  there  was  no  evidence  legally  suffi- 
cient, under  the  pleadings,  to  show  the  plain- 
tiffs had  sustained  any  actual  damages  by 
reason  of  the  alleged  abandonment  of  the 
work  by  Jewell,  and  that  the  recovery  could 
only  be  for  nominal  damages.  The  court 
refused  these  prayers,  but  granted  the  fol- 
lowing Instruction  of  its  own  in  lieu  of 
those  offered:  "The  Jury  are  instructed  that 
the  plaintiffs  have  offered  no  evidence  legal- 
ly sufficient,  under  the  pleadings,  to  show  the 
amount  of  the  damages,  if  any,  sustained  by 
them  by  reason  of  the  alleged  abandonment 
by  the  defendant,  Jewell,  of  the  written  con- 
tract between  him  and  the  plaintiffs,  dated 
October  16,  1902,  offered  in  evidence,  and 
that  therefore  the  verdict  of  the  jury  must 
be  for  nominal  damages  only."  The  prin- 
cipal, and  a  controlling,  question,  therefore. 
If  decided  In  favor  of  the  plaintiffs,  is  wheth- 
er the  clause  la  question  has  any  application 
to  a  right  of  action  for  breach  of  the  agree- 
ment arising  from  the  abandonment  of  the 
work  by  Jewell.  No  case  in  this  court  has 
been  cited  In  which  that  question  has  been 
decided,  but  It  Is  well  settled  that  wherever 
one  construction  will  sustain,  and  another 
will  oust,  the  Jurisdiction  of  the  courts,  the 
former  will  be  adopted  if  It  can  be  done 
consistently  with  the  language  of  the  agree- 
ment In  Lauman  v.  Young,  31  Pa.  306,  in 
deciding  a  very  similar  case,  the  court  said: 
"The  right  of  trial  by  Jury  will  not  *e 
taken  away  by  Implication  merely.  In  any 
case.  It  must  appear  in  all  cases  that  the 
parties  have  agreed  to  dispense  with  It ;"  and 
It  Is  equally  true  that  the  right  of  the  Jury, 
in  any  case  submitted  to  them,  to  bear  and 
weigh  the  evidence  admissible  under  the  rules 
of  law,  and  under  proper  Instructions  from 
the  court,  cannot  be  restricted  by  Implication, 
merely,  and  that  any  restriction  contended 
for  must  clearly  appear  to  have  been  im- 
posed by  the  agreement  of  the  parties.  In 
Fontano  v.  Robbins,  18  App.  D,  0.  417,  the 
court  said:  "Special  stipulations  submitting 
the  demands  of  a  contractor  to  the  adjudica- 
tion of  supervising  architects  and  engineers, 
though  enforceable,  are  in  derogation  of 
common  right  and  the  ordinary  freedom  of 
action,  and  must  clearly  appear  to  be  within 
the  intention  of  tlie  contract  Construction, 
in  case  of  doubt,  is  in  favor  of  one  resisting 
enforcement"  And  in  Gubbins  v.  Lauten- 
schlager  (O.  C.)  74  Fed.  167,  the  court  said: 
"Citation  of  authority  is  unnecessary  for  the 
legal  proposition  that  contracts  are  not  literal- 
ly construed  for  the  purpose  of  finding  there- 
in provisions  debarring  parties  from  access 
to  the  courts  for  settlement  of  controversies." 
With  these  principles  in  view,  let  us  examine 
the  paragraph  of  the  agreement  In  this  case 
which  gives  rise  to  the  controversy. 
An  analysis  of  this  paragraph  will  show 


that  It  is  divisible  Into  two  clauses,  providing 
for  two  dlsthict  methods  of  procedure  In  case 
of  the  contractor's  failure  to  prosecute  the 
work  In  the  manner  prescribed  by  the  con- 
tract but  making  no  provision  for  his  aban- 
donment of  the  contract  The  first  clause 
provides  that  in  event  of  his  failure  to  sup- 
ply a  sufficiency  of  properly  skilled  workmen 
to  prosecute  said  work  with  promptness  and 
diligence,  or  In  the  performance  of  any  of 
the  agreements  contained  In  said  contract 
such  refusal,  neglect  or  failure,  being  certi- 
fied to  by  the  architects,  the  plaintiffs  should 
be  at  liberty,  after  three  days'  written  notice 
to  the  contractor,  to  provide  any  such  labor 
and  to  deduct  the  cost  thertof  from  any 
money  then  due,  or  thereafter  to  become  due 
to  said  contractor..  In  such  case,  nothing  else 
appearing,  the  contractor  would  be  at  liberty 
to  proceed  with  the  work.  In  the  manner  he 
deemed  a  compliance  with  his  contract,  while 
the  plaintiff  could  Supply  the  deficiency  In 
skilled  workmen,  or  perform  the  labor  totally 
neglected  by  the  contractor,  at  the  expense 
of  the  contractor.  The  second  clause  pro- 
vides that  If  the  architect  shall  certify  that 
such  refusal,  neglect  or  failure  Is  sufficient 
ground  for  such  action,  the  plaintiffs  shall 
be  at  liberty  to  terminate  the  whole  employ- 
ment of  the  contractor,  and  complete  all  the 
work  either  themselves,  or  by  the  employ- 
ment of  any  other  person  for  that  purpose. 
And  that  In  case  of  the  discontinuance  of 
the  contractor's  employment  by  the  plain- 
tiffs, he  should  be  entitled  to  no  further 
payments  until  the  work  was  completed, 
when,  if  the  unpaid  balance  under  the  con- 
tract should  exceed  the  expenses  Incuued  by 
plaintiffs  in  finishing  the  work,  such  excess 
should  be  paid  him,  but  if  such  expeuses 
should  exceed  such  unpaid  balance,  the  con- 
tractor should  pay  the  difference  to  the  plain- 
tiffs. The  paragraph  then  concludes :  "Such 
expenses  shall  be  audited  and  certified  to  by 
the  architects  or  superintendent,  whose  cer- 
tificate shall  be  conclusive  between  the  par- 
ties." The  expenses  thus  required  to  be 
audited  and  certified  are  those,  and  those 
only.  Incurred  under  the  two  methods  of  pro- 
cedure above  stated.  The  plaintiffs  took 
neither  of  these  methods.  The  contractor, 
however,  took  a  course  which,  however  sat- 
isfactory to  him,  was  not  provided  for  by  the 
agreement  of  the  parties.  lie  abandoned 
his  contract  altogether,  of  his  own  volition, 
and,  in  doing  so,  he  remitted  both  the  plain- 
tiffs and  himself  to  the  ordinary  methods 
of  procedure,  and  the  ordinary  rules  of  evi- 
dence In  actions  for  the  breach  of  contract 
This  we  think  is  the  plain  and  reasonable 
interpretation  of  the  paragraph  in  question. 
The  first  clause  provides  for  only  a  partial 
failure  of  performance  by  the  contractor,  not 
regarded  by  the  architects  as  sufficient  ground 
for  discontinuing  or  terminating  his  employ- 
ment The  second  clause  provides  for  such 
discontinuance  or  "  termination  of  employ- 
ment and  it  Is  obvious  that  such  dtscontlnu- 
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ance  for  the  purpose  of  bringing  the  parties 
within  ,tbe  terms  of  this  clause  conld  only 
be  worked  by  the  act  of  the  plaintiff.  The 
remedy  provided  by  this  second  clause  is  a 
summary  and  arbitrary  remedy,  and  when 
exercised.  It  is  only  reasonable  and  Just  that 
E(HDe  means  of  protection  against  unreason- 
able changes  should  be  provided  for  a  con- 
tractor displaced  against  his  will.  But  when, 
of  his  own  volition,  he  abandons  his  con- 
tract, and  forces  upon  the  other  party  the 
necessity  either  of  personally  completing  the 
work,  or  securing  another  contractor,  the 
original  contractor  has  no  claim  to  such  con- 
sideration. 

We  should  be  prepared  to  adopt  the  con- 
structloc  above  given  as  sonnd  in  principle, 
if  there  were  no  authority  in  Its  support, 
and  we  have  found  no  decisions  In  this  state 
upon  the  question,  but  there  Is  ample  and 
satisfactory  authority  for  It  elsewhere.  In 
Lauman  t.  Young,  supra,  there  was  a  contract 
for  the  construction  of  a  section  of  a  rail- 
road, which  contract  provided  that  the  quan- 
tity of  work  to  be  done  and  the  amount  of 
compensation  at  prescribed  rates  should  be 
determined  by  the  engineer  "who  should  de- 
cide all  disputes  arising  under  the  contract," 
nnd  that  his  decision  should  be  final.  The 
court  said :  "In  order  to  oust  the  Jurisdiction 
of  the  courts.  It  must  clearly  appear  that 
the  subJect-mattM  <rf  the  controversy  Is  with- 
in the  prospective  submission,"  and  the  sub- 
mission was  held  not  to  embrace  a  claim 
for  damages  for  refusing  to  permit  the  con- 
tractor to  proceed  with  the  execution  of  the 
work.  In  explaining  the  reasons  for  this 
conclusion,  the  court  said :  "The  words  'all 
disputes'  are  clearly  controlled  by,  and  limit- 
ed to,  the  distinctly  enumerated  grounds  of 
anticipated  dispute  In  the  same  sentence, 
which  are  so  defined  that  these  general 
words  have  no  force  or  meaning,  unless  they 
relate  to  anticipated  disputes  arising  out  of 
the  work  to  be  done,  and  the  compensation 
to  be  paid.  The  engineer  was  to  dec'de  every 
question  that  could  arise  as  to  the  execu- 
tion of  the  contract  by  the  contractor.  Why 
particularize  If  the  matter  Is  to  be  controlled 
by  a  general  provision?  The  engineer  had 
no  Jurisdiction  if  there  was  no  execution  of 
the  contract  by  the  plaintiff.  In  Dobbiing  v. 
York  Springs  R.  R.,  203  Pa.  628,  53  Ati. 
4;)3,  it  was  held  that  an  arbitration  clause 
in  a  contract  for  the  construction  of  a  rail- 
road, which  makes  the  decision  of  the  en- 
gineer final  "as  to  any  dispute  relative  to, 
or  touching  the  agreement,"  and  which 
waives  the  right  to  sue  at  law,  otherwise, 
does  not  apply  where  no  claim  is  made  for 
work  done  uuder  the  agreement,  and  the 
contract  itself  has  been  rescinded,  and  the 
contractor  is  claiming  to  recover  for  the  loss 
of  the  contract  In  that  case  the  contractor 
was  prevented  by  the  defendant  from  begin- 
ning the  work  because  of  difficulties  which 
arose  concerning  the  right  of  way.  The  court 
Kald:    "The  agreement  clearly  could  not  in- 


clude a  claim  for  damages  for  abrogation  of 
the  contract."  In  McGovern  v.  Bocklus,  10 
Phila.  438,  cited  In  Dobbiing  v.  York  Springs 
R.  R.,  supra,  where  there  was  a  similar  con- 
tract, the  court  said:  "We  cannot  conceive 
that  the  language  of  this  agreement  contem- 
plates that  the  estimate  of  the  engineer 
should  be  given  on  the  rescission  of  the  con- 
tract It  would  riot  be  a  natural  construc- 
tion of  it  .  It  was  never  intended  that  the 
engineer  should  usurp  the  province  of  the 
Jury,  and,  upon  the  rescission  of  the  contract, 
determine  the  contractor's  damage  for  the 
loss  of  his  contract"  In  Fuller  &  Co.  v. 
Doyle  and  the  American  Bonding  Company 
(C.  0.)  87  Fed.  687  (Eastern  District  of 
Missouri),  the  langruage  of  the  contract  was 
almost  identical  with  that  before  the  court, 
there  being  no  material  difference.  It  pro- 
vided that.  If  the  contractor  should  fall  to 
supply  a  sufficiency  of  properly  skilled  work- 
men, or  materials  of  proper  quality,  or  to 
prosecute  the  work  with  due  diligence,  the 
owner  might,  upon  securing  a  certificate 
from  the  architect  to  the  fact  of  such  failure, 
and  upon  three  days'  notice  to  the  contractor, 
enter  upon  the  premises  and  complete  the 
work;  and  It  was  held  that  such  a  provi- 
sion contemplates  a  case  when  the  contractor 
claims  to  be  complying  with  his  obligation, 
and  not  a  case  where  the  contractor  absolute- 
ly abandons  the  work,  and  voluntarily  sur- 
renders the  premises  to  the  owner  for  its 
completion.  It  Is  quite  clear,  as  was  said 
In  Hamilton  v.  Liverpool  &  London  Ins.  Co.. 
136  U.  S.  242,  10  Sup.  Ct.  946,  34  L.  Ed.  419. 
that  "where  the  parties,  In  their  contract, 
fix  on  a  certain  mode  In  which  the  amount 
to  be  paid  shall  be  ascertained,  the  party 
that  seeks  an  enforcement  of  the  agreement 
must  show  that  he  has  done  everything  on 
his  part  which  could  be  done  to  carry  it 
Into  effect.  He  cannot  compel  the  payment 
of  the  amount  claimed  unless  he  shall  pro- 
cure the  kind  of  evidence  required  by  the 
contract,  or  show  that,  by  time  or  accident 
ho  Is  unable  to  do  so."  But  in  the  later  case 
of  Hamilton  v.  Home  Ins.  Co.  of  N.  Y.,  137 
U.  S.  S70,  11  Sup.  Ct  133.  34  L.  Ed.  708,  the 
same  Judge,  Justice  Gray,  discriminated  the 
former  case  from  one  in  which  the  particular 
claim  made  did  not  come  within  the  terms  of 
the  stipulation,  but  was  collateral  and  Inde- 
pendent, as  in  the  case  now  before  us ;  and 
even  went  to  the  extent  of  saying  that  where 
there  was  an  agreement-  for  submitting  tho 
amount  to  be  paid  to  arbitration,  but  where 
there  was  no  fc."t;press  or  implied  condition 
that  no  action  could  be  maintained  until  an 
award  was  made,  that  such  agreement,  while 
it  would  support  a  separate  action  for  its 
breach,  could  not  be  pleaded  in  bar  to  an 
action  on  the  principal  contract. 

We  have  examined  all  the  cases  cited  by 
the  appellees  in  support  of  their  argument, 
and  one  of  them  does  unequivocally  sustain 
them,  but  the  others,  we  think,  can  be  plain- 
ly discriminated  from  the  case  at  bar.    In  De 
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Mattoa  V.  Jordan,  16  Wash.  878,  46  Pac.  402, 
the  language  of  the  contract  was  that  "in 
case  the  contractor  should  not  complete  the 
building,  the  owner  may  do  so  and  charge 
the  expense  to  the  contractor,  and  the  ex- 
pense Incurred  by  the  owner  as  herein  pro- 
vided, either  for  flirnlshlng  materials  or  for 
finishing  the  work,  shall  be  audited  and  certi- 
fied by  the  architect,  and  his  certificate  shall 
be  conclusive  upon  the  parties."    There  not 
only  was  the  certificate  required  In  event  of 
the  contractor's  failure  for  any  cause  to  com- 
plete the  building,  but  it  was  required  for 
work  finished,  by  whomsoever  done.    Thus 
abandonment  of  the  work  by  the  contractor, 
and  its  completion  by  another,  came  directly 
within  the  terms  of  the  stipulation  for  audit- 
ing and  certifying.    In  Cement  Co.  v.  Ble- 
feld,  173  111.  179,  50  N.  B.  716,  the  language 
of  the  contract  was  the  same  as  in  De  Mattos 
V.  Jordan,  but  no  authority  was  cited  to  sup- 
port the  decision.    The  court  ccmsidered  the 
case  of  Fuller  y.  Doyle,  supra,  but  held  in 
the  case  before  it  that  the  claim  was  upon 
the  conti-act  and  not  for  damages  Independ- 
ently of  it,  because,  as  the  court  said,  "when 
the  plaintiff  was  called  on  for  a  bill  of  par- 
ticulars, he  filed  the  contract  Itself  as  part 
of  the  bill  of  particulars.    The  mode  adopted 
by  the  appellee  for  establishing  the  amount 
due  him.  Is  in  accordance  with  the  terms  of 
the  contract,  and  the  case  was  tried  on  the 
theory  that  the  appellee  was  entitled  to  such 
damages  as  were  provided  by  the  contract, 
and  not  damages  outside  of  the  contract" 
In  Tally  v.  Parsons,  131  Cal.  516,  63  Pac. 
833,  the  contract  was  abandoned  by  the  con- 
tractor, and  the  owner  completed  the  work. 
The  contract  provided  that  "in  such  case" 
the  expense  should  be  audited  and  certified 
by  the  architect,  and  that  such  certificate 
should  be  a  condition  precedent  to  recovery. 
The  court  said :   "The  very  contingency  arose 
which  provision  was  made  to  procuring  the 
certificate."    The    case   of   American    Bond- 
ing  Company   v.   Olbson   County,    127   Fed. 
671,  62  C.  C.  A.  397,  decided  In  the  Western 
District  of  Tennessee  was  upon  a  contract 
identical  with  the  present  and  with  that  in 
Fuller  V.  Doyle  (C.  C.)  87  Fed.  687.    There 
the  contractor  did  all  the  work  except  that 
covered  by  the  final  payment,  after  which 
he  abandoned  the  work,  and  the  architect's 
certificate  was  held  necessary  to  a  recovery 
by  the  owner.    The  court  attempted  to  dis- 
criminate that  case  from  the  Fuller  Case,  on 
the  ground  that  the  contractor  bad  nearly 
completed  the  work.     That  fact,  however, 
cannot  alter  the  legal  principle  governing  the 
construction  of  the  contract    The  attempted 
discrimination  is  not  satisfactory  to  us,  and 
we  prefer  to  follow  the  earlier  decision  in 
the  Doyle  Case.    The  rulings  upon  the  testi- 
mony, as  well  as  upon  the  prayers,  were 
all  made  upon  the  same  erroneous  construc- 
tion of  the  contract  and  the  Judgment  must 
therefore  be  reversed. 


Judgment  reversed,  with  costs  to  the  ap- 
pellnnts  above  and  below,  and  new  trial 
awarded. 


BRIDGE  et  al.   v.   DIt.IM.RD. 
(Court  of  Appeals  of  Maryland.    Nov.  15,  1906.) 

1.  CotTBTS— Okphaks'  CJoubt— Sbnuinq  Issue 
TO  CouBT  OF  Law— Statutory  Pbovisions. 

Code  1904,  art  93,  §§  253,  254,  authorizing 
the  orphans'  court  to  send  issues  to  a  court 
of  law  to  be  tried  by  jury,  does  not  authorize 
it  to  send  an  issue  as  to  the  residence  of  a  tes- 
tatrix where  the  will  is  not  before  it  for  pro- 
bate. 

2.  Wiixa— Right  to  Oubtodt. 

Where  caveators  filed  a  will  in  orphans* 
court  the  will  not  having  been  offered  for  pro- 
bate, that  court  on  motion  properly  awarded 
custody  of  the  will  to  the  executor  named 
therein. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Wills,  i  334.] 

Appeal  from  Orphans'  Court  of  Baltimore 
(Mty;  Meyer  J.  Blodc,  Harry  C.  Oarther,  and 
Wm.  M.  Dunn,  Judges. 

Caveat  by  Mary  M.  Bridge  and  Mary  C. 
King  against  the  will  of  Columbia  Rhea,  of 
which  George  M.  DlUard  was  executes. 
From  an  order  refusing  to  send  an  issue  to 
the  court  of  law,  and  granting  the  execu- 
tor the  custody  of  the  will,  the  caveators  ap- 
peal.   Affirmed. 

Argued  before  McSHERRT,  O.  J.,  and 
BRISCOB,  BOYD,  8CHMUCKEB,  JONES, 
and  BURKE,  JJ. 

Thomas  R.  Clendlnen  and  William  S.  Bry- 
an, Jr.,  for  appellants.  Charles  McH.  How- 
ard, for  appellee 

BURKE,  J.  On  the  12th  day  of  April, 
1906,  the  orphans'  court  of  Baltimore  City 
passed  the  following  order: 

"In  the  Matter  of  the  Estate  of  Columbia 
Rhea.  In  the  Orphans'  Court  of  Baltimore 
City.  The  matter  of  the  petition  of  George 
M.  Dillard,  executor  of  the  last  will  and 
testament  of  Columbia  Rhea,  deceased,  pray- 
ing for  the  delivery  to  him  as  such  executor 
of  sal'j  will,  the  same  being  now  in  the  cus- 
tody of  the  court  and  the  petitioners  Mary 
M.  Bridge  and  Mary  C.  King  for  the  grant- 
ing of  an  issue  of  fact  as  the  residence  of 
said  deceased,  to  be  sent  to  the  court  of  law 
to  be  tried  by  a  Jury,  having  been  heard  and 
argued  by  counsel  for  the  respective  petition- 
ers, the  court  is  of  opinion  that  the  filing  of 
the  will  in  the  manner  it  was  does  not  con- 
stitute a  probate  proceeding  in  this  court  and 
until  the  same  is  oCTered  for  probate  this 
court  Is  without  Jurisdiction  to  grant  the  is- 
sue prayed.  The  same,  not  arising  at  this 
time,  will  be  refused.  George  M.  Dillard,  as 
executor  as  aforesaid,  having  by  bis  petition 
demanded  tbe  custody  of  the  will  tn  contro- 
versy, for  the  purpose  of  having  it  proved 
according  to  law,  as  Is  his  duty  to  do,  we 
will  award  him  the  custody  thereof  for  that 
I  purpose.    It  is  therefore  ordered  this  12tta 
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day  of  April,  1906,  that  tbe  petition  of  Mary 
M.  Bridge,  etc.,  for  the  granting  of  the  Issue 
aforesaid  be  and  the  same  la  hereby'  dis- 
missed, and  that  the  custody  of  the  will  of 
the  said  Oolumbla  Rhea,  deceased,  be,  and 
the  same  Is  hereby,  awarded  to  George  M. 
DlUard,  the  executor  named  In  said  will, 
and  that' the  costs  of  the  proceeding  be  paid 
by  the  petitioners  Mary  M.  Bridge  and  Mary 
C.  KInjr."  The  record  in  this  case  brings  up 
for  review  the  propriety  of  that  order. 

The  questions  In  the  case,  which  will  be 
stated  hereafter,  arose  out  of  the  following 
facts:  Columbia  Rhea  executed  her  last 
will  on  the  15th  day  of  June,  1897,  by  which 
she  devised  and  bequeathed  a  large  estate 
to  tbe  trustees  of  Randolph-Macon  Ck>Ilege, 
a  corporation  of  the  state  of  Virginia,  upon 
the  trusts  declared  therein.  In  her  will  she 
declared  herself  to  be  a  resident  of  the  city 
of  N<H'foIk,  in  the  state  of  Virginia,  and  she 
appointed  Oeorge  M.  Dlllard  of  that  city  as 
the  executor  of  the  will.  Her  estate  Is  esti- 
mated at  $80,000,  all  of  which,  except  about 
$6,000  la  cash  on  deposit  In  a  Baltimore 
Hank,  la  located  in  Norfolk,  Va.  Mrs.  Rhea 
died  in  the  city  of  Baltimore  on  the  Ist  day 
of  March,  1906.  On  the  12th  day  of  March, 
1906,  the  appellants,  Mary  M.  Bridge  and  Mary 
C  King,  a  sister  and  niece,  respectively,  of 
said  testatrix,  filed  a  caveat  to  the  will  in 
tbe  orphans'  court  of  Baltimore  Olty,  In 
which  th^  made  the  usual  allegations  of 
mental  incapacity,  fraud,  undue  influence, 
etc..  and  as  a  part  of  the  caveat  they  at- 
tached the  original  will  as  an  exhibit  By 
whom,  and  precisely  where,  the  will  was  die- 
covered,  or  how  It  came  Into  the  possession 
of  tbe  appellants,  does  not  clearly  appear. 
Upmi  these  points  the  allegations  of  tbe  par- 
ties are  conflicting.  After  alleging  the  death 
of  Mrs.  Rhea  In  Baltimore  City,  and  that  she 
left  no  children,  parent,  or  husband  surviving 
her,  and  after  a  statement  of  their  own  re- 
latlonsblp,  they  charged  that  Mrs.  Rhea  died 
Intestate,  and  that  Mary  M.  Bridge  Is  tbe 
first  person  entitled  to  administer  upon  her 
estate.  Then  follows  these  allegations  which 
constitute  tbe  sixth  paragraph  of  tbe  peti- 
tion: "That  among  some  of  the  things  of 
the  said  Colnmbia  Rhea  a  paper  writing  now 
filed  herewith  oe  'Petitioners'  Exhibit  No.  1* 
was  discovered,  which  Is  marked  in  one  or 
more  places  'Will  of  Columbia  Rhea,'  and 
while,  as  before  stated,  the  said  Columbia 
Rhea  In  fact  died  intestate,  your  petitioners 
are  advised  it  Is  their  duty  to  deposit  said 
paper  In  this  court,  so  that  whatever  steps 
are  deemed  appropriate  may  be  taken  In  ref- 
erence thereto." 

They  prayed,  first,  that  the  court  might 
pass  an  order  or  decree  declaring  and  deter- 
mining that  said  paper  writing  is  not  the 
last  will  and  testament  of  the  said  Columbia 
Rbea,  and  that  it  Is  void  and  Invalid;  sec- 
ond, that  letters  testamentary,  or  in  such 
way  ae  may  be  deemed  best,  may  be  granted 
to  your  petitioners  upon  the  estate  of  Co- 


lumbia Rhea;  third,  that  Issues  be  sent  to  a 
court  of  law  In  order  that  the  questions  of 
fact  alleged  in  respect  to  the  will  might  be 
tried  by  a  Jury.  On  March  20,  1906,  the 
appellee  George  M.  Dlllard,  the  executor 
named  in  the  will,  filed  a  petition  In  which 
he  recited  that,  while  he  was  confined  to  his 
bed  by  Illness  in  Norfolk,  Virginia,  the  will 
In  question  had  been  discovered  in  a  safe  In 
the  residence  and  home  of  the  testatrix  in 
that  city,  and  brought  to  Baltimore  on  be- 
half of  the  appellants,  for  the  alleged  pur- 
pose of  being  read  to  the  relatives  of  the 
testatrix  there,  and  then  returning  It  to  Nor- 
folk to  be  filed  In  the  proper  court  for  de- 
livery to  him  as  executor  therein  named, 
and  that,  in  violation  of  such  promise,  had 
been  filed  In  the  orphans'  court  in  Baltimore 
as  an  exhibit  to  an  alleged  caveat  proceeding 
by  the  appellants.  As  stated  In  tbe  brief  of 
counsel  for  the  appellee,  "this  petition  fur- 
ther states  that  the  testatrix  was  a  resident 
of  Norfolk  (as  she  herself  recited  In  her. 
will),  and  that  all  of  her  estate,  consisting, 
of  real  and  personal  property,  aggregating 
about  ?80,000  (except  about  $6,000  on  deposit 
in  a  Baltimore  Bank),  was  located  there,  and 
that  her  will  should  be  ofTered  for  probate 
In  the  proper  court  of  that  city.  The  pe- 
tition, after  concluding  with  the  following 
paragraph,  prays  that  the  custody  of  the 
■will  be  awarded  to  the  petitioner:  "(8) 
That  In  any  case,  however,  the  filing  of  said 
will,  not  for  the  purpose  of  initiating  pro- 
ceedings for  the  probate  thereof,  but  merely 
as  an  exhibit  to  an  alleged  caveat  thereto 
In  this  court,  was  altogether  Improper,  ir- 
regular, and  unlawful,  and  that  the  said  will 
should  be  In  any  case  returned  to  your  peti- 
tioner, who,  as  the  executor  named  therein. 
Is  the  proper  person  to  propound  or  ofTer 
the  same  for  probate  In  the  proper  court  or 
courts."  To  this  petition  the  appellants  filed 
an  answer  reiterating  and  elaborating  In 
many  particulars  the  grounds  of  objections 
to  the  will  stated  in  the  caveat,  and  prayed 
that  the  will  be  not  delivered  to  George  M. 
Dlllard,  the  executor,  for  the  purpose  stated 
in  bis  petition  of  filing  or  offering  the  same 
"for  probate  in  the  proper  court  In  said 
city  of  Norfolk."  The  court  set  the  appli- 
cation of  the  executor  for  the  delivery  of  the 
will  for  hearing,  at  which  time,  the  appel- 
lants submitted  the  following  Issue,  which 
they  asked  the  court  to  send  to  a  court  of 
law  for  trial  before  a  Jury:  Was  the  said 
Columbia  Rhea  a  resident  of  the  city  of  Bal- 
timore at  the  time 'of  her  death  therein,  on 
the  1st  day  of  March,  1906?  Whereupon  the 
court  passed  tbe  order  appealed  from,  which 
Is  set  out  in  the  beginning  of  this  opinion. 
The  sole  questions,  therefore,  presented 
are :  First  Was  it  the  duty  of  the  orphans' 
court,  under  tbe  circumstances  narrated,  to 
have  sent  an  issue  as  to  Mrs.  Rhea's  resi- 
dence to  a  court  of  law  for  trial?  Secondly. 
Ought  the  will  have  been  delivered  to  George 
M.  Dlllard,  the  executor,  for  the  purpose  stat- 
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ed  In  his  petition  therefor?  It  has  long  been 
settled  in  this  state  that  it  is  not  the  right 
of  the  litigant -In  the  orphans'  court,  under 
the  provisions  of  the  statutes  embodied  in 
sections  253,  254,  art  93,  Code  1904,  to  have 
any  question  he  may  see  fit  to  propose  sent 
to  a  iourt  of  law  for  trial.  The  law  directs 
that  only  such  questions  of  fact  as  are  prop- 
erly in  issue  l>etween  the  parties  in  that 
court  shall  be  sent  to  a  court  of  law  upon 
the  application  of  either  party.  It  Is  the 
duty  of  the  orphans'  court  before  it  takes 
action  upon  the  issues  presented  to  determine 
■whether  It  has  jurisdiction  of  the  subject- 
matter,  or  whether  the  questions  raised  by 
the  Issues  are  properly  before  the  court  for 
decision,  or  whether  the  proposed  Issues  are 
irrelevant  or  immaterial  to  the  questions 
properly  before  the  court.  If  the  court  has 
no  Jurisdiction  in  the  premises,  if  the  ques- 
tions are  not  properly  before  the  court,  or 
not  relevant  or  material.  It  is  the  duty  of 
the  court  to  refuse  to  send  the  issues.  Stalth 
V.  Young,  5  Gill,  197;  Williamson  v.  Mont- 
gomery Sc  Spencer,  Elxecntors,  40  Md.  373; 
Munnlckhiiysen  v.  McGraw,  85  Md.  280;  Cain 
V.  Warford,  8  Md.  462.  The  orphans'  court 
unquestionably  had  no  jurisdiction  to  send 
up  the  Issues  as  to  Mrs.  Rhea's  residence 
under  the  petition  of  the  appellants  filed 
March  12,  1906,  because  It  had  no  jurisdic- 
tion to  take  any  action  in  regard  to  the  will, 
or  the  residence  of  the  testatrix,  until  the 
will  was  before  the  court  in  some  pr(q)er 
way  for  probate.  That  the  orphans'  court 
of  Baltimore  city  had  no  power,  under  that 
petition,  to  declare,  as  the  petition  asked  it 
to  do,  "that  said  paper  writing  is  not  the  last 
will  and  testament  of  said  Columbia  Rhea, 
and  that  It  is  null  and  void,"  because  the 
orphans*  court  has  no  jurisdiction  to  pass 
upon  the  validity  or  Invalidity  of  the  will,  un- 
til the  will  has  been  propounded  for  the 
purpose  of  having  it  proved.  This  was  con- 
clusively settled  In  the  case  of  Emmert  v. 
Stauffer,  64  Md.  543,  3  Atl.  293,  6  Atl.  177, 
and  hence  to  have  sent  the  issue  under  that 
petition  would  have  been  to  Institute  an  in- 
quiry concerning  a  matter  not  properly  l)efore 
the  court,  and  over  which  the  court  then 
had  no  jurisdiction.  We  decide  that  the 
question  of  the  residence  of  a  testatrix  can- 
not be  raised  in  the  orphans'  court  until  the 
question  as  to  the  probate  of  the  will  is 
properly  before  the  court  The  will  must 
either  be  offered  for  probate  or  the  question 
of  its  probate  presented  to  the  court  under 
proiier  proceedings  for  that  purpose.  These 
propositions  appear  to  be  clearly  established 
by  the  cases  of  Emmert  v.  Stauffer,  supra, 
and  Stanley  v.  Safe  Deposit  Company,  87 
Md.  454,  40  Atl.  53.  The  first  decides  that 
"the  orphans'  court  has  no  jurisdiction  to 
determine  the  question  of  probate  until  the 
will  is  exhibited  for  the  purpose  of  having 
It  proved."  And  the  latter  decided  that  the 
question  as  to  the  residence  of  the  testator 
at  the  time  of  his  death  "is  Involved  in,  and 


is  an  Inseparable  part  of,  the  power  to  grant 
the  probate."  The  question  of  probate  of 
the  will  not  being  before  the  court  In  this 
case,  the  issue  as  to  the  residence  of  Mrs. 
Rhea  at  the  time  of  her  death  was,  there- 
fore, properly  refused.  Had  the  appellants, 
instead  of  offering  the  will  for  .caveat,  as 
was  done,  deposited  it  with  the  court,  or  the 
register  of  wills,  and  then  obtained  an  order 
of  the  court  directing  the  executor  to  pro- 
duce the  will  for  probate,  the  question  of  the 
testatrix's  residence  would  have  then  been 
properly  before  the  court  for  determination. 
The  orphans'  court  held  that,  under  the  cir- 
cumstances disclosed  by  the  record,  the  exe- 
cutor was  entitled  to  the  custody  of  the  will, 
and  directed  that  It  be  delivered  to  him,  and 
in  this  determination  we  agree. 

Order  affirmed,  the  appellants  to  pay  the 
costs  above  and  below. 


RBOESTER  et  al.  v.  REGESTER. 
(Court  of  Appeals  of  Maryland.    Nov.  15,  1906.) 

Equitt  —  Plbadino  —  Bir-L  —  Mni-TiirABious- 
NE8S— Fraudui-knt  Cokvetanoes. 

A  bill  to  reach  property  fraudulently  con- 
veyed is  not  multifarious  because  it  joins  as  de- 
fendants with  the  debtor  a  number  of  persons 
alleged  to  have  severally  assisted  him  In  cover- 
ing up  separate  and  distinct  portions  of  his 
property  by  accepting  transfers  tiiereof. 

fEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  19,  Equity,  §  377.] 

Appeal  from  ClrciUt  Court  No.  2,  of  Balti- 
more City;  Pere  L.  Wlckes,  Judge. 

Action  by  Henry  S.  Regester  against  Samuel 
W.  Regester  and  others.  From  an  order, 
overruling  demurrers  to  the  bill,  defendants 
appeal.    Affirmed. 

See  64  Atl.  286. 

Argued  before  McSHBRRY,  O.  J.,  and 
BRISCOE.  BOYD,  SCHMUCKIOR,  JONES, 
and  BURKE,  JJ. 

William  Colton,  for  appellants.  Thomas  C 
Ruddeli,  for  appellee. 

SCHMUCKER,  J.  The  appeal  in  this  case 
is  from  an  order  of  circuit  court  No.  2  of 
Baltimore  City  overruling  the  demurrers  to  the 
bill  of  ooimplalnt  filed  by  the  appellants  as 
defendants  in  the  court  below.  The  ground 
of  the  demurrers  was  that  the  bill  was  multi- 
farious for  uniting  in  one  proceeding,  against 
several  defendants  between  whom  there  was 
no  privity,  separate  and  distinct  causes  of  ac- 
tion. The  bill  was  filed  by  the  appellee 
Henry  S.  Regester  against  Samuel  W.  Reges- 
ter and  his  son,  two  daughters  and  son-ln- 
law.  It  is  alleged  in  the  bill  that  on  May  9, 
1903,  the  •  defendant  Samuel  W.  Regester 
promised  to  pay  to  the  plaintiff  $10,000  for 
certain  stock  to  be  thereafter  delivered  to 
him,  of  which  sum  he  paid  to  the  plaintiff 
$505  on  account,  but  no  more.  That,  upon 
the  failure  to  receive  further  payments  on  ac- 
count of  the  purchase  money,  the  plaintiff 
on  August  8,  1903,  after  due  notice  to  the  de- 
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fendant  Samuel  W.  Regester,  sold  the  whole 
of  the  stock  at  public  auction  at  his  risk, 
realizing;  therefrom  $1,900  which  was  duly 
credited  upon  the  Bald  purchase  money ;  and 
thereafter  brought  suit  against  him  in  the 
court  of  common  pleas  for  the  portion  of  the 
purchase  money  still  remaining  unpaid,  and 
on  November  20,  1905,  recovered  a  judgment 
against  him  for  $7,686  and  costs. 

The  bill  then  alleges  that,  pending  the  trans- 
actions aforesaid,  Samuel  W.  Regester,  while 
so  indebted  to  the  plaintiff,  voluntarily  and 
withoat  consideration,  and  with  the  intent  to 
hinder,  delay,  and  defraud  the  complainant 
and  prevent  the  collection  of  the  debt,  convey- 
ed and  transferred  on  August  4,  190S.  to  his 
son  Edward  C.  Regester  300  shares,  and  to 
his  daughter  Louisa  Burch  200  shares,  and  to 
bis  daughter  Hester  Spice  200  shares  of  the 
capital  stock  of  the  CJentral  Foundry  Com- 
pnny  of  New  Jersey,  and  on  December  22, 
1904.  conveyed  ta  bis  son-in-law  T.  Warren 
Borch  a  lot  of  ground  and  improvements  on 
St  Paul  street  in  Baltimore  aty.  The  bill 
further  avers,  upon  information  and  belief, 
that  the  defendant  Samuel  W.  Regester  has 
made  transfers  of  other  stocks  and  property 
tf»  his  said  codefendants  without  considera- 
tion, and  with  the  same  fraudulent  Intent. 
It  is  also  alleged  that  the  plaintiff  has  ex- 
hausted his  remedy  at  law  by  Issuing  an 
execution  on  his  said  judgment  which  was 
returned  nulla  bona  by  the  sheriff.  The 
prayer  of  the  bill  Is  for  an  answer  under 
OBth  and  discovery  by  the  defendants  touch- 
ine  transfers  of  property  from  Samuel  W. 
Regester  to  the  others  and  by  them  to  third 
persons,  for  vacating  the  alleged  fraudulent 
transfers  set  forth  in  the  bill  for  an  Injunc- 
tion and  receiver,  and  for  money  decrees 
against  those  of  the  defendants  to  whom  the 
alleged  fraudulent  transfers  were  made,  for 
the  value  of  the  property  so  transferred  to 
them,  and  for  further  relief.  The  demurrers 
of  the  defendants  assigned  the  multifarious- 
ness of  the  bill  as  the  cause  of  demurrer. 

The  learned  judge  below  committed  no  er- 
ror In  overruling  the  demurrers  of  the  defend- 
anti.  It  is  well  settled  that  a  judgment 
creditor,  who  has  exhausted  his  remedy  at 
law  by  the  issue  of  a  fruitless  execution.  Is 
entitled  to  proceed  in  equity  to  discover  and 
reach  the  equitable  assets  real  and  personal 
of  his  debtor.  In  order  to  reach  such  assets, 
the  creditor  is  entitled  to  have  set  aside 
and  annulled  any  fraudulent  conveyances 
by  which  they  have  been  covered  up.  He  Is 
entitled  to  this  equitable  relief  not  only 
against  the  debtor,  but  also  against  all  per- 
sons who  have  voluntarily  and  without  con- 
sideration permitted  themselves  to  be  made 
the  custodians  and  apparent  owners  of  the 
as-vts  which  the  debtor  has  endeavored  to 
fraudulently  conceal.  In  fact,  we  do  not 
understand  the  appellants  to  dispute  that 
the  creditor  is  entitled  to  equitable  relief  of 
the  character  and  to  the  extent  stated,  but 
they  Insist  that,  in  the  exercise  of  his  right, 


he  cannot  proceed  under  the  same  bill  against 
the  debtor  and  a  number  of  other  persons  to 
each  of  whom  he  is  alleged  to  have  fraudu- 
lently conveyed  or  transferred  a  separate  and 
distinct  portion  of  his  assets,  and  between 
whom  there  is  no  privity. 

M'e  have  repeatedly  said  that  there  Is  no 
fixed  or  inflexible  rule  by  which  to  determine 
wl.etber  or  not  a  bill  Is  multifarious.  The 
test  must  be  applied  to  the  facts  of  each 
particular  case  In  the  light  of  the  general 
principles,  regulating  singleness  In  pleading, 
which  forbid  the  blending  In  the  same  suit 
entirely  distinct  and  separate  matters  relat- 
ing to  different  parties.  In  the  cise  of  Trego 
V.  Skinner  &  Co.,  42  Md.  426,  our  predecessors 
had  occiision  to  consider  the  application  of 
the  rule  against  multifariousness  to  a  case 
almost  identical  In  every  essential  feature 
with  the  one  now  under  consideration.  In 
that' case  this  court,  after  a  full  discussion  of 
the  principles  involved,  sustained  the  lower 
court  in  overruling  the  defendant's  demurrer 
for  multifariousness  to  a  bill,  seeking  to  dis- 
cover and  reach  equitable  assets  of  the 
debtor,  which  had  been  filed  by  a  judgment 
creditor  against  the  debtor  and  other  persons 
who,  it  was  alleged,  had  severally  assisted 
him  In  covering  up  separate  and  distinct 
portions  of  bis  property  by  accepting  trans- 
fers thereof  from  him  or  holding  the  title 
thereto  in  their  own  names  for  his  benefit. 
In  the  portion  of-  the  opinion  In  that  case 
bearing  upon  the  objection  of  multifarloimess 
raised  by  the  demurrers,  the  court,  after 
stating  that  there  is  no  fixed  rule  of  universal 
application  deducible  from  the  cases  on  the 
subject,  say:  "Certain  general  principles  are 
clearly  enough  settled.  Thus,  It  is  Improper 
to  join  In  one  bill  distinct  and  independent 
matters,  and  thereby  confomnd  them  ;  as,  for 
example,  to  unite  In  one  bill  several  matters 
perfectly  distinct  and  unconnected  against 
one  defendant,  or  to  demand  in  the  same  bill 
several  matters  oif  a  distinct  and  Independent 
nature  against  several  defendants.  But  the 
objection  must  be  confined  to  cases  where  the 
case  of  each  particular  defendant  is  entirely 
distinct  and  separate  in  its  subject-matter 
from  that  of  the  other  defendants,  and  it  Is 
not  Indispensable  that  all  the  parties  should 
Lave  an  interest  In  all  the  matters  contained 
In  the  suit  It  will  be  sufficient  if  each 
party  has  an  Interest  in  some  matters  in  the 
suit  as  they  are  connected  with  the  others. 
•  •  •  The  sole  object  of  the  bill  here 
is  to  obtain  satisfaction  of  the  complainants' 
Judgments  out  of  the  assets  and  property  of 
their  debtor,  which  they  allege  he  has  frnud- 
ulently  concealed  and  conveyed  to  different 
parties.  It  seeks  to  subject  that  property  to 
the  payment  of  their  claims.  The  object  be- 
ing thus  single,  we  see  no  good  reason  why 
the  several  persons  to  whom  he  has  thus  con- 
veyed distinct  parcels  of  his  property,  real 
and  personal,  for  the  same  fraudulent  pur- 
pose of  hindering,  delaying,  and  defrauding 
his  creditors,  though  such  persons  may  have 
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no  common  Interest  In  the  several  parcels 
80  conTeyed,  and  no  joint  fraud  in  an;  one 
transaction  t>e  charged  against  all  of  tbem, 
mar  not  be  Joined  with  the  debtor  In  a  bill 
which  seeks  to  bring  all  his  property  within 
the  reach  of  the  complainants'  Judgments. 
But  this  very  question  has  been  decided  by 
courts  of  high  authority  in  a  number  of  cases. 
We  refer  to  Chase  y.  Searles,  ^  N.  H.  611; 
Way  V.  Bragaw,  16  N.  J.  Eq.  213,  84  Am. 
Dec.  147 ;  Randolph  v.  Daly,  16  N.  J.  Eq.  318; 
Snodgrass  t.  Andrews,  80  Miss.  472,  64  Am. 
Dec.  169;  Hamlin  v.  Wright,  23  Wis.  491; 
North  V.  Bradway,  9  Minn.  18S  (Gil.  ICO); 
Boyd  T.  Hoyt,  6  Paige  (N.  T.)  65."  The  case 
of  Trego  v.  Skinner  (supra)  was  cited  and  re- 
lied on  by  this  court  In  Brian  v.  Thomas, 
68  Md.  476,  in  holding  to  be  free  from  mul- 
tifariousness a  creditors'  bill  which  united 
as  defendants  all  of  the  grantees  nnder  al- 
leged fraudulent  deeds  made  to  them  separ- 
ately by  the  debtor  of  distinct  ixxrtlons  of 
bis  property. 

We  regard  these  cases  as  conclnslTe  of  the 
question  of  multifariousness  raised  by  the 
present  record,  and  we  will  afSrm  the  order 
appealed  from. 

Order  affirmed  with  costs. 


CLARK  et  al.  t.  PECK  et  al. 

(Sapreme  Coart  of  Vermont.    Chittenden.    Nov. 
20,  1906.) 

1.  Wills— Actions  to  Conotbub— Jubmdio- 

TION— CnAHOBBY. 

Sess.  Laws  1806,  No.  40,  p.  28,  |  1,  pro- 
vidini;  that,  where  the  terms  of  a  will  are  in 
dispute,  any  person  interested  may  bring  a  bill 
in  chancery  for  its  construction,  does  not  au- 
thorize chancery,  where  the  widower  has  elect- 
ed not  to  take  under  the  will,  to  take  juris- 
diction of  an  alleged  dispute  between  him  and 
legatees  as  to  its  construction. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  (8  1671-1073.] 

2.  Sams— JuiusDioTioR  Dependent  on  Pbo- 
BATB  Decision— RiOHT  to  Review. 

V.  S.  1665,  provides  for  an  order  by  the 
county  or  Supreme  Court  granting  an  appeal 
from  the  probate  court  where  an  appeal  has 
been  improperly  denied.  The  probate  court  de- 
nied a  right  of  appeal  to  one  unsuccessfully 
objecting  to  an  extension  of  time  granted  a  wid- 
ower to  make  His  election  as  to  taking  under 
the  will,  and.  under  the  extension  thus  granted, 
the  widower  rejected  the  will,  so  that  his  con- 
tention as  to  Its  construction  did  not  consti- 
tute a  dispute  by  one  interested,  authorizing  a 
bill  in  chancery  by  other  legatees  to  construe 
the  will  as  provided  in  case  of  dispute  by  Sess. 
Laws  1896.  No.  40,  p.  28,  S  1.  Held,  that  such 
circumstances  gave  the  court  bf  chancery  no 
jurisdiction  over  the  probate  court,  authorizing 
it  to  determine  that  the  appeal  was  improperly 
denied. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  88  1671-1673.] 

3.  Injunction  —  AcnoKs— Bill— Conteadic- 
TOBT  Allegations. 

A  bill  seeking  an  injunction  to  restrain 
the  widower  from  disposing  of  an  estate  and 
destroying  books,  etc.,  relating  tliereto,  alleged 
on  information  and  belief  that  from  testatrix's 
death  the  widower  had  possession  of  the  estate 
and  was  squandering  it,  but  did  not  so  allege 
as  to  the  hooka.    The  bill  also  set  out  an  ac- 


count of  the  executors  in  which  thej  charged 
themselves  with  the  whole  estate,  so  tar  as  ap- 
peared, up  to  the  time  of  such  report  and  in  ! 
which  only  a  comparatively  small  sum  appeared 
as  paid  to  the  widower.  The  account  which 
appeared  to  be  straiKbtforward,  was  alleged  to 
be  in  collusion  with  the  widower  ond  misleading  , 
and  fraudulent,  but  without  any  specification 
of  particulars.  Beld,  that  the  bill  did  not  show 
in  a  clear  and  unambiguous  manner  that  the 
widower  was  in  possession  of  the  estate  and  ir- 
reparnbly  wasting  it  so  as  to  warrant  an  in- 
junction on  such  grounds. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  8  227.] 

4.  Sams— Adequate  Remedy  at  Law. 

The  bill  also  alleged  that  the  executors 
at  all  time  permitted  the  widower  to  control 
and  appropriate  to  his  own  use  "the  income  and 
principal  of  the  estate."  Held  that,  since  the 
wrong,  if  any,  was  the  executors  wrong,  wbo 
could  be  removed  therefor  by  tbc  probate  court 
and  new  ones  appointed  (V.  S.  2380,  2384),  the 
bill  was  insufficient  as  showing  an  adequate 
remedy  at  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  27,  Injunction,  8  224.] 

6.  Tbusts— Trustee  De  Son  Tobt— Posses- 
sion TTndeb  Executob— Rendition  of  Ac- 
count. 

Possession  and  control  of  an  estate  bj  a 
widower  with  the  consent  of  the  executors,  who 
render  account  therefor,  does  not,  thougb  the 
possession  is  alleged  to  be  wasteful  and  with- 
out right,  render  the  widower  a  trustee  de  son 
tort  by  whom  an  accounting  may  be  compelled 
in  equity. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  47,  Trusts,  (  165.] 

6.  ExECUTOBS— AcoouNTiNO— JuRiBDicrnow. 

The  trust  relation  between  sn  estate  and 
the  widower  having  possession  thereof  with  the 
consent  of  the  executors  is  that  of  an  executor, 
committed  to  the  jurisdiction  of  the  protmte 
court  and  does  not  authorize  chancery  to  take 
jurisdiction  on  the  mere  ground  that  a  trust  is 
Involved. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  8  338.] 

7.  Equity  —  Jubisdiction  —  Inadequate 
Rehedy  at  Law — ImuDiATX  Need  of  Mon- 
ey. 

A  chancery  court  cannot  take  jurisdiction 
of  a  proceeding  to  enjoin  a  widower  from  using 
or  having  anything  to  do  with  the  estate,  for 
the  construction  of  a  will  and  accounting  and 
the  appointment  of  a  trustee,  etc.,  on  the  ground 
that  an  annuitant  under  the  will  is  an  old  naan 
in  immediate  need  of  his  annuity. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  19,  Equity,  8  160.] 

5.  Save  —  Aduinistbation  of  Estates  — 
RiOHTs  OF  Devisees- Election. 

In  the  absence  of  special  equitable  grounds 
or  reasons,  the  court  of  chancery  has  no  juris- 
diction as  to  an  election  of  a  widower  in  rela- 
tion to  taking  under  the  will  or  as  to  contests 
in  relation  to  such  right. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Equity,  8  51.] 

9.  Same— ExECUTOBS— Removal— CONSPIBACY. 

An  alleged  conspiracy  between  executors 
and  the  widower  to  rob  an  estate  does  not  au- 
thorize a  court  of  chancery  to  take  jurisdictiMi, 
the  proper  remedy  being  removal  for  misconduct 
and  appointment  of  other  executors  under  V.  S. 
2380,2384. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Die. 
TOi  19,  Equity,  8  51.] 

10.  Same— MuLnPLiciTY  of  Suits. 

A  court  of  chancery  cannot  take  charge  oC 
an  estate  and  enjoin  the  widower  from  further- 
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interf«aic«  therewith,  demand  nn  accounting 
from  him  and  the  executors,  appoint  new  trus- 
tees, etc.  merely  on  the  ground  of  preventing 
a  multiplicity  oiT  suits  where  no  reason  appears 
supporting  such  ground  which  might  not  be  urg- 
ed in  any  other  testate  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig; 
TOl.  19.  Equity,  H  168,  168.1 

Appeal  in  Chancery,  Chittenden  County; 
John  H.  Watson,  Chancellor.- 

Action  by  Jed  P.  Clark  and  others  against 
Edward  W.  Peck  and  others.  From  a  decree 
sustaining  a  demurrer  to  the  bill,  plaintiffs 
appeal.  Afilrmed  and  remanded,  with  man- 
date. 

Argued  before  ROWBLL,  0.  J.,  and  17- 
LER,  MrxSON,  HASELTON,  POWEES, 
and  MII;ES,  JJ. 

Palmw  A  Foster  and  B.  F.  Fifldd,  for  ap- 
pellants.   Hnnton  &  Stickney,  for  appellees. 

MILBS,  J.  This  is  a  salt  In  chancery. 
The  qnesUon  before  this  court  is  raised  by 
demurrer  to  the  bill,  and  the  ground  of  the 
demnrr^  is  that  the  court  6f  chancery  has 
no  jurisdiction. 

Tbe  allegations  of  the  bill,  briefly  stated, 
are  as  follows:  That  Harriet  0.  Peck  of 
Burlington,  Vt,  died  on  or  about  December 
25.  1903,  leaving  a  husband,  the  defendant 
Edward  W.  Peck,  but  no  children  surviving 
her.  Ttaat  she  also  left  a  will  which  was 
duly  proved,  allowed  and  established  In  the 
probate  court  for  the  district  of  Chittenden, 
on  the  1st  day  of  FAruary,  1904,  and  letters 
testamentary  thereon  Issued  unto  Gardner  S. 
Wainwrlgbt  and  Sayles  Nichols,  nominated 
in  tbe  win  as  executors  thereof,  who  ac- 
cepted tbe  appointment,  filed  a  bond  there- 
onder,  and  duly  qualified  as  required  by  law. 
That  Jed  P.  Clark,  one  of  the  plainttfls,  at 
the  date  of  the  death  of  Harriet  C,  was  poor 
and  without  means  of  support  and  a  reci- 
pient from  her  of  an  allowance  of  $50  per 
month  paid  to  him  regularly.  That  Edward 
W.,  at  tbe  time  of  the  death  of  Harriet  C, 
was  wholly  without  property  of  his  own. 
That  since  her  death  Edward  W.,  as  tbe 
plaintlirs  believe,  has  used  and  was  still  us- 
ing at  the  time  the  bill  was  brought,  to  wit, 
January  4,  1905,  large  sums  of  the  principal 
of  her  estate;  that  she  died  owning  real 
and  personal  property  worth  |200,000.  This 
pr(q;)erty  Is  now  in  the  possession  of  Edward 
W.  who  Intends  to  keep  tbe  same,  as  the 
plaintiffs  believe;  and  use  It  for  bis  own  per^ 
sonal  benefit,  and  to  sell  and  transfer  tbe 
notes,  stocks,  and  bonds  belonging  to  this 
estate  as  he  sees  fit.  That  some  of  the  spe- 
cific provisions  of  this  will  are  as  follows: 
'I  give  to  my  beloved  husband,  Edward  W. 
Peck,  the  possession,  management,  use,  con- 
trol and  Income  of  all  my  estate,  real  and 
personal,  during  his  natural  life,  subject  to 
the  payment  of  the  annuities  hereinafter  pro- 
vided." "It  is  my  will  that  tbe  annuities 
DOW  paid  and  given  by  me  be  continued  af- 
ter my  decease,  out  of  my  estate,  and  pay- 
tble  In  the  same  manner,  and  I  hereby  give 


the  same  as  follows:  To  Joseph  B.  Clark, 
Dora  A.  Odlln,  William  H.  Clark  and  Helen 
A.  Clark,  children  of  my  brother,  Jed  P. 
Clark,  I  give  an  annuity  of  three  hundred 
dollars  each,  to  be  paid  to  each  in  quarterly 
Instalments  during  their  respective  lives," 
etc.  "And  In  case  of  the  death  of  any  of 
said  annuities  leaving  issue,  It  Is  my  wilt 
that  the  annuity  theretofore  paid  to  such  de- 
ceased person,  be  paid  to  such  Issue  during 
life,  but  In  case  of  such  death  without  issue, 
then  the  annuity  theretofore  paid  to  such 
person,  shall  be  continued  and  paid  in  equal 
parts  to  the  survivor  or  survivors  of  them. 
It  Is  my  will  that  the  residue  of  my  property 
not  herein  otherwise  disposed  of,  Including 
the  residue  as  it  will  be  after  the  termination 
of  such  annuities,  be  divided  into  three  equal 
parts,  two  parte  to  be  placed  in  the  hands 
of  my  executors  as  trustees  to  be  by  them 
held,  managed  and  controlled  and  the  net 
income  thereof  to  be  paid  as  follows:  Six 
hundred  dollars  thereof  annually  in  monthly 
Instelmento  to  my  brother  Jed  P.  Clark  dur- 
ing his  natural  life,  the  balance  of  the  in- 
come of  said  two  parts  shall  be  by  said 
trustees  applied  to  the  support,  care  and 
maintenance  of  the  family  of  my  said  broth- 
er and  this  shall  be  so  done  by  said  trustees 
that  said  family  shall  derive  the  direct  and 
whole  benefit  thereof." 

The  bill  further  alleges,  in  substance,  that 
Edward  W.  claims,  by  virtue  of  tbe  provi- 
sions of  the  will,  that  he  has  tbe  right,  not 
only  to  the  use  of  the  entire  property  during 
his  lifetime,  but  that.  In  case  the  income 
from  that  property  is  not  sufflcient  for  his 
support,  he  has  the  right  to  use  the  principal, 
or  a  part  of  It,  for  that  purpose;  that  the 
executors,  Wainwrlgbt  and  Nichols,  refuse 
and  neglect  to  teke  possession  of  the  estete, 
and  permit  Edward  W.  to  control,  manage, 
and  appropriate  the  same  to  his  own  use,  as 
tbe  plaintiffs  believe,  and  to  waste  and 
squander  the  same  to  the  irreparable  loss  of 
the  plaintiffs,  and  that  said  Wainwrlgbt  and 
Nichols  are  conspiring  with  Edward  W.,  that 
he  may  appropriate  to  bis  own  use  so  much 
of  the  estate  as  he  may  choose  to  use  for  his 
own  personal  benefit,  that  Wainwrlgbt  and 
Nichols  refuse  further  to  proceed  with  their 
duties  as  executors  and  assert  that  Edward 
W.  has  the  right  under  and  by  virtue  of  the 
will  to  manage  and  control  said  property; 
that  the  only  bond  filed  by  Wainwrlgbt  and 
Nichols  is  for  the  sum  of  $2,000  and  is  so 
drawn  that  no  liability  whatever  attaches  by 
virtue  thereof;  that  Edward  W.  has  made  a 
distribution  of  certain  portions  of  the  estate 
and  has  also  given  away  a  part,  and  that, 
after  such  acts,  distribution,  and  gifts,  on 
December  12,  1904,  he  filed  In  the  probate 
court  his  waiver  of  tbe  provisions  of  the 
win  and  asserts  bis  right  to  such  portion  of 
tbe  estate  as  by  law  he  is  entitled  to  re- 
ceive; that  Edward  W.  before  filing  his 
waiver,  to  wit,  on  the  23d  day  of  September, 
1904,  filed  In  tbe  probate  court  his  petition 
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for  an  extension  of  time  In  which  he  might 
waive  the  provisions  of  the  will  and  take  his 
statutory  rights;  that  notice  thereof  was  not 
given  to  all  the  parties  Interested  but  was 
given  to  one  of  the  plalntifrs,  William  Odlin, 
who  appeared  and  objected  to  the  extension 
of  time  as  prayed  for,  but  such  extension 
was  granted,  to  which  said  Odlin  prayed  for 
an  appeal,  but  the  same  was  refused  on  the 
ground  that  the  action  of  the  probate  court 
in  matters  of  that  kind  was  not  subject  to 
appeal.  The  extension  of  time  was  made 
within  the  eight  months  prescribed  by  law 
in  which  the  husband  or  wife  may  waive 
the  provisions  of  the  other's  will  and  the 
waiver  was  within  the  time  fixed  by  the  pro- 
bate court,  In  which  Edward  W.  was  allow- 
ed to  make  bis  election. 

The  bill  further  alleges  that  Edward  W. 
Peck,  by  his  acts  and  claims  made  respect- 
ing the  will,  had  debarred  himself  from  walT- 
Ing  such  will;  that  he  has  ever  refused  to 
turn  over  to  Wainwrlght  and  Nichols  any 
of  the  property  belonging  to  the  estate;  that, 
on  the  4th  day  of  February,  1905,  Wain- 
wrlght and  Nichols  filed  In  the  probate  court 
their  accounts  and  inventory,  In  which  they 
charged  themselves  with  certain  property  of 
the  estate,  specifically  Itemized,  amounting  to 
$155*433.20,  and  with  receipts  of  property 
coming  to  them  from  various  sources,  and 
crediting  themselves  with  property  on  band 
at  that  date  and  money  paid  out  in  the  man- 
agement and  control  of  this  estate,  in  all 
amounting  to  $155,448.20;  that  the  account 
also  showed  an  Itemized  statement  of  the  in- 
come of  the  estate  since  the  decease  of  Har- 
riet C.  to  the  4th  day  of  February  1905, 
amounting  to  $7,029;  that  the  account  con- 
tained an  Itemized  statement  of  the  money 
paid  on  annuities,  and  advanced  to  Edward 
W.,  and  paid  out  on  general  expenses  by  the 
executors,  from  the  date  of  their  appoint- 
ment to  the  4th  day  of  February,  1905. 

The  bill  contains  no  statement  that  the 
estate  consisted  of  any  property,  except  what 
Is  Included  in  the  Inventory  amounting  to 
$155,43.^20,  except  the  allegations  of  the 
plaintiffs  above  stated,  made  on  information 
and  belief,  that  Harriet  C.  died  owning  prop- 
erty exceeding  the  value  of  $200,000.  Said 
bill  prayed:  (1)  For  an  Injunction  against 
the  use  of  any  part  of  the  principal  of  said 
estate  and  the  change  of  any  place  of  deposit 
of  books,  papers,  or  choses  in  action.  (2)  For 
an  accounting  of  all  the  assets  of  said  estate. 
(3)  For  a  receiver  to  collect  and  take  posses- 
sion of  all  the  assets  of  said  estate.  (4)  For 
an  injunction  restraining  said  Edward  W. 
and  said  executors  from  having  anything  to 
do  concerning  said  estate  or  any  of  its  assets. 
(5)  For  an  appointment  of  a  trustee  to  take 
the  place  of  the  one  named  in  the  will.  (G) 
For  an  order  to  compel  all  persons  acting  In 
a  fiduciary  capacity  under  the  will  to  give 
bonds.  (7)  For  a  construction  of  the  will. 
(8)  For  an  injunction  against  the  probate 
court  to  restrain  it  from  taking  any  action 


on  the  waiver  of  said  will  by  said  Edward 
W.  (9)  For  an  Injunction  against  said  Ed- 
ward W.  restraining  him  from  prosecuting 
his  said  waiver  of  said  will.  (10)  For  an 
accounting  by  said  Edward  W.  of  all  the  es- 
tate committed  by  the  testatrix  to  his  posses- 
sion, control,  use,  and  management  (11) 
For  general  relief. 

The  orators  contend  that  the  court  of  chan- 
cery has  jurisdiction  of  the  matters  set  up  In 
the  bill,  for  several  reasons: 

First.  Because  the  terms  of  the  will,  as 
shown  by  the  portion  thereof  above  quoted, 
are  in  dispiUe  and  because  the  orators  are 
Interested  In -the  estate  as  legatees.  They 
base  this  contention  upon  No.  40,  p.  28,  of  the 
Vermont  Session  Laws  of  189C,  §  1,  which 
reads  as  follows:  "In  all  cases  where  the 
terms  of  a  will  are  doubtful,  or  In  dispute, 
any  person  Interested  In  the  estate,  either  as 
legatee,  devisee  or  heir  at  law,  may  bring  a 
bin  in  chancery  to  have  the  will  construed, 
and  the  court  of  chancery  or  the  Supreme 
Court  on  appeal  shall  proceed  to  construe  the 
will,  which  decision  shall  be  binding  upon 
the  parties  who  are  served  with  process  and 
who  appear  in  the  case  by  counsel,  notwith- 
standing It  appears  that  others  may  at  some 
future  time  become  interested  under  the  will." 
They  urge  that  the  dispute  as  to  the  terms 
of  the  will  consists  In  a  claim  made  by  orators 
that  Jed  P.  Clark  and  family  are  entitled 
to  an  annuity  commencing  with  the  decease 
of  Harriet  C.  which  they  allege  is  denied 
by  Edward  W.  who  claims  that  said  Jed  P. 
Clark  is  not  oititled  to  his  annuity  until 
the  death  of  Edward  W.  The  statute  above 
quoted,  undoubtedly,  was  enacted  for  the  pur- 
pose of  serving  some  material  and  substan- 
tial end  In  the  settlement  of  a  testator's  es- 
tate. .  Such  being  its  object,  in  order  to  give 
the  court  of  chancery  jurisdiction,  it  must 
appear,  in  addition  to  the  fact  that  the  terms 
of  the  will  are  in  dispute  and  that  the  par- 
ties seeking  to  have  the  construction  made 
are  Interested  as  legatees,  devisees,  or  heirs 
at  law,  that  some  substantial  end  will  be 
accomplished  by  the  court  of  chancery  in  con- 
struing the  will.  Does  such  result  appear  to 
necessarily  follow  a  construction  of  this  will 
from  any  allegation  in  the  bill  before  us?  The 
dispute  respecting  the  construction  of  the 
will.  If  one  exists,  is  between  the  orators  and 
the  defendant  Edward  W.,  and,  if  Its  settle- 
ment is  important,  it  is  because  Edward  W. 
claims  adversely  to  Jed  P.  and  his  family, 
and.  If  he  claims  adversely  to  Jed  P.  and 
his  family,  it  is  because  he  claims  uLder 
the  provisions  of  the  will.  To  determine 
this,  it  Is  necessary  to  settle  the  question  of 
whether  Edward  W.  claims  under  the  provi- 
sions of  the  will  or  under  the  law.  Indepen- 
dent of  the  will,  for,  if  he  claims  under  the 
law,  and  not  under  the  wilt,  then  there  is 
no  dispute  existing  between  him  and  Jed 
P.  and  family,  and  whatever  he  may  claim 
with  respect  to  the  provisions  of  the  will  Is 
but  a  mere  expression  of  opinion  by  a  dU- 
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Interested  party  who  Is  In  no  way  affected 
by  any  prorlsion  In  the  will.  Therefore,  be- 
fore the  conrt  of  chancery  can  determine 
whether  there  Is  such  dispute  with  reference 
to  the  terms  of  the  will,  as  contemplated  In 
the  above  section.  It  must  settle  the  question 
of  whether  Edward  W.  has  or  has  not  legal- 
ly waived  the  provisions  of  the  will.  The 
qncetlon  then  arises,  has  the  court  of  chan- 
cery Jurisdiction  of  that  question?  If  the 
court  of  chancery  has  Jurisdiction  of  that 
question,  then  it  has  Jurisdiction  of  such  a 
question  whenever  it  arises  In  the  settlement 
of  a  testator's  estate.  No  authorities  have 
been  cited  by  the  orators  showing  such  Juris- 
diction In  the  court  of  chancery,  and  we 
tblnk  none  can  be  found.  Possibly  If  that 
question  had  been  settled  in  the  probate 
court  and  It  had  been  found  there  that  Ed- 
ward W.  had  not  legally  waived  the  provi- 
sions of  the  will,  but  had  elected  to  take 
nnder  It,  this  court  might  have  Jurisdiction 
to  construe  the  will,  which  we  do  not  decide ; 
but.  In  order  to  entitle  the  orators  to  the 
aid  of  the  court  of  chancery,  they  must  have 
proceeded  far  enough  in  the  law  court  to 
have  disclosed  to  the  oonrt  of  chancery  the 
necessity  for  its  aid.  Blair  v.  Johnson,  &i 
rt  5S8,  24  Atl.  764 ;  Morse  v.  Lyman,  64  Vt 
1C7.  24  Ati.  763;  Harris  v.  Harris,  79  Vt  22, 
C4  At].  75.  From  the  bill  it  appears  that  the 
probate  conrt  has  passed  ui)on  the  right  of 
Edward  W.  to  waive  the  provisions  of  the 
will  so  far  as  they  relate  to  him,  and  has 
extended  the  time  in  which  he  could  exercise 
that  right,  and  that  the  right  has  been  ex- 
ercised by  him  within  that  time.  The  orators 
argue  that  the  court  of  chancery  has  Juris- 
diction on  account  of  this  action  of  the  pro- 
bate court  upon  this  matter,  and  assign  as  a 
reason  for  such  Jurisdiction  that  the  probate 
court  had  no  right  to  grant  the  extension  of 
time  in  which  to  make  the  election,  and  that 
the  election  must  have  been  made  within  20 
days  from  the  probate  of  the  will,  and  be- 
cause the  orator  Odlln,  who  appeared  and 
objected  to  the  extension,  and  prayed  for  an 
appeal  from  that  decision  of  the  probate  court 
was  unjustly  denied  such  appeal.  If  the 
orators  have  been  denied  their  right  of  ap- 
peal, their  remedy  is  not  by  application  to 
the  court  of  chancery.  The  Vermont  Stat- 
utes, S  166a,  have  provided  a  remedy  for  such 
a  case,  a  remedy  which  Is  ample  and  com- 
plete To  hold  with  the  orators'  contention, 
would  give  to  the  court  of  chancery  a  re- 
visory power  over  the  action  of  the  probate 
court,  a  conclusion  wholly  at  variance  with 
the  settled  holdings  of  this  court  If  the 
probate  court  has  committed  any  error  re- 
specting any  of  these  matters,  with  reference 
to  which  we  have  not  examined,  no  reason 
Is  shown  by  the  bill  why  those  questions 
cannot  be  brought  to  this  court  in  regular 
manner  through  the  county  court.  The  pro- 
bate court  having  passed  upon  the  right  of 
Edward  W.  to  elect  whether  he  would  or 
would  not  waive  the  provisions  of  the  will, 

65  A.— 2 


the  const  of  chancery  has  no  Jurisdiction  to 
revise  that  decree.  Ward  v.  Church,  66  Vt 
490,  29  Atl.  770.  When  all  these  questions 
are  settled  In  the  proper  manner,  If  It  Is 
found  that  Edward  W.  has  or  has  not  elected 
to  take  under  the  will,  and  It  becomes  neces- 
sary to  construe  the  will,  there  will  be  ample 
time  In  which  to  resort  to  the  court  of  chan- 
cery for  a  construction  of  its  terms,  if  a 
case  arises  wherein  the  court  of  chancery  has 
Jurisdiction  nnder  the  statute.  As  it  does  not 
clearly  appear  from  the  allegations  in  the 
bill  that  there  Is  a  dispute  between  the  ora- 
tors and  Edward  W.  which  is  essential  to 
the  settlement  of  the  estate,  we  hold,  that 
the  court  of  chancery  has  no  Jurisdiction  np6n 
this  ground.  For  a  further  discussion  re- 
specting the  Bcope  and  construction  of  No. 
40,  p.  28,  of  the  Acts  of  1896,  see  Harris  v. 
Harris,  supra. 

Second.  The  orators  contend  that  the  court 
of  chancery  has  Jurisdiction  because  an  in- 
junction is  necessary  to  prevent  irreparable 
loss  and  injury.  This  contention  rests  upon 
the  allegations  in  the  bill  to  which  resort 
must  be  bad  to  determine  whether  the  court 
of  chancery  has  Jurisdiction  for  that  purpose. 
The  right  of  the  court  of  chancery  to  In- 
terfere by  Injunction,  in  a  case  where  the 
probate  court  has  not  adequate  power  to  give 
full  and  complete  relief,  cannot  be  disputed, 
but  it  must  appear  from  the  bill  that  such 
Interference  is  necessary  before  chancery  can 
give  Its  aid.  The  court  of  chancery  cannot 
exercise  any  supervisory  Jurisdiction  nor  re- 
strict or  supplant  the  Jurisdiction  of  the 
probate  court  It  must  act  if  at  all,  in  aid 
of  that  court  Merriam  v.  Hemmenway,  26 
Vt  565;  Boyden  v.  Ward,  38  Vt  628;  Adams 
V.  Adams,  22  Vt  50;  Ward  v.  Church,  supra. 
The  question  then  arises,  do  the  allegations 
of  this  bill  show  a  necessity  for  the  inter- 
ference of  a  court  of  chancery  and  the  exer- 
cise of  Its  powers  to  grant  an  injunction? 
The  bin  clearly  shows  that  the  only  object 
in  securing  the  Injunction  is  to  restrain  Ed- 
ward W.  from  disposing  of  any  of  said 
estate  and  from  destroying  any  of  the  books, 
papers,  vouchers,  or  memoranda  of  any  kind 
relative  to  said  estate.  If  the  bill  clearly 
showed  that  there  was  danger  that  Edward 
W.  was  about  to  use  the  estate  or  was  de- 
stroying or  threatening  to  destroy  any  books, 
papers,  vouchers,  or  memoranda  of  the  es- 
tate to  the  Irreparable  injury  thereof,  and 
that  the  probate  court  bad  no  Jurisdiction 
to  prevent  it  possibly  the  court  of  chancery 
might  grant  an  injunction  in  aid  of  such 
court,  but  we  are  not  called  upon  to  decide 
that  question,  for,  when  we  look  into  the 
allegations  of  the  bill,  we  do  not  think  that 
it  discloses  any  such  danger.  On  informa- 
tion and  belief  it  Is  alleged  that  Edward  W., 
at  the  date  of  the  bill  and  from  the  death 
of  Harriet  C,  had  the  possession  of  the  es- 
tate and  was  using  and  squandering  the 
same,  but  later  allegations  contradict  this 
statement  and  there  Is  no  allegation  that 
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he  was  about  to  destroy  or  remoye  the  books, 
papers,  vouchers,  or  memoranda  of  tbe  estate 
beyond  the  reach  of  the  probate  court.  This 
allegation  on  Information  and  belief  must  be 
construed  with  the  positive  allegation,  in  an- 
other  part  of  the  bill,  wherein  It  is  alleged  that 
the  executors,  defendants  Walnwrlght  and 
Nichols,  have  filed  their  account  In  the  pro- 
bate court  for  the  district  of  Chittenden,  In 
which  they  charge  themselves  with  the  entire 
estate,  as  above  stated,  showing  the  income  of 
the  estate  and  the  receipts  thereof  for  the 
year  preceding  the  settlement  and  covering 
the  time  Intervening  between  their  appoint- 
ment and  the  date  of  the  settlement  and  their 
disbursements  on  account  of  tbe  management 
of  the  estate  for  that  period  of  time.  Includ- 
ing the  amount  advanced  to  Edward  W.  dur- 
ing that  time,  being  In  all  advanced  to  him 
only  the  sum  of  $2,410.19.  While  the  bill 
contains  an  allegation  that  the  settlement 
was  made  to  aid  Eldward  W.  and  in  collu- 
sion with  him.  It  does  not  appear  wherein 
it  aids  him  or  in  what  respect  It  is  collusive, 
and  no  allegation  is  made  in  the  bill  that  It 
does  not  disclose  all  the  estate  or  Is  in  any 
respect  inaccurate,  and  no  appeal  Is  alleged 
to  have  been  taken  to  that  settlement 

Now.  this  positlye  allegation,  setting  out 
tbe  account  of  Walnwrlght  and  Nichols,  in 
which  it  appears  that  they  have  had  the 
possession,  management,  and  control  of  the 
estate  of  Harriet  C,  instead  of  Edward, 
from  the  time  letters  of  administration  were 
granted  to  them  until  they  filed  their  account 
and  bad  delivered  to  Edward  W.  only  the 
sum  of  $2,410.19  during  that  time,  substan- 
tially cancels  the  allegation,  made  on  In- 
formation and  belief,  that  Edward  W.  was 
in  the  possession  of  the  estate  and  was  wast- 
ing the  same.  This  effect  is  not  prevented 
by  tbe  statement  in  the  bill  that  the  account 
is  "misleading  and  untrue  and  in  fraud  of 
the  rights"  of  the  petitioners.  Such  state- 
ment Is  only  a  conclusion  from  facts  not 
stated.  Tbe  bill  does  not  show  wberein  it 
is  "misleading  and  untrue  and  In  fraud  of 
tbe  right"  of  the  petitioners.  The  account 
stated  moreover  bears  upon  the  face  of  It 
the  appearance  of  a  straightforward,  true, 
and  Just  account  and  discloses  tbe  posses- 
sion and  management  of  the  estate  to 
have  been  that  of  the  executors,  Walnwrlght 
and  Nichols.  If,  however,  tbe  actual  man- 
agement and  possession  of  such  estate  is  and 
had  been  in  Edward  W.  since  the  granting  of 
letters  testamentary  to  tbe  executors,  the 
allegation  on  Information  and  belief  contain- 
ed in  the  plaintiff's  bill  that  Walnwrlght  and 
Nichols  "have  at  all  times  permitted  Edward 
W.  Peck  to  control,  manage,  and  appropriate 
to  bis  own  use,  not  only  tbe  entire  Income, 
but  also  the  principal  of  the  estate,"  clearly 
confers  upon  Edward  W.  a  legal  right  to 
tbe  possession  and,  If  the  estate  Is  being  mis- 
appropriated, it  is  because  the  executors  are 
permitting  it  to  be  done,  and  the  wrong,  if 
any,  Is  theirs,  because  what  is  being  done 


by  Edward  W.  with  their  consent  and  per- 
mission, In  law,  Is  being  done  by  them,  who 
are  charged  with  the  due  and  proper  settle- 
ment of  that  estate,  and.  If  they  neglect  to 
faithfully  perform  their  duty  in  this  respect 
they  may  be  removed  by  the  probate  court, 
who  may  appoint  a  successor  who  will  per- 
form those  duties,  V.  S.  2384,  and  2380. 
From  anything  that  appears  In  the  bill,  all 
that  could  be  accomplished  by  Injunction  can 
be  accomplished  by  the  executors  withdraw- 
ing tbelr  permission  to  Edward's  possession 
and  use  of  the  estate,  and  taking  possession 
thereof,  and,  If  they  refuse  to  do  so,  and 
such  action  Is  necessary  for  Its  due  admin- 
istration a  full  and  ample  remedy  Is  pos- 
sessed by  the  probate  court  who  can  remove 
them  and  appoint  others  who  will,  and  thus 
correct  the  wrong.  If  any  exists.  In  a  much 
speedier  and  simpler  manner  than  by  bill 
of  Injunction.  We,  however,  do  not  think, 
in  view  of  the  positive  allegation  In  the  bill 
setting  out  said  executor's  account  as  abov^ 
stated,  that  the  bill  states  a  case  In  clear, 
positive,  and  unambiguous  language,  show- 
ing that  Edward  W.  has  the  possession  of  the 
estate  and  is  wasting  or  threatening  to 
waste  the  same,  but  we  think  It  rather  ap- 
pears that  the  possession  Is  and  has  been  In 
the  executors  all  the  time,  and  that  it  baa 
been  and  is  being  properly  managed,  as 
shown  by  their  account  set  out  In  the  bill. 
From  the  foregoing  reasons,  it  follows,  that 
the  court  of  chancery  has  not  Jurisdiction 
under  the  allegations  in  this  bill  to  grant 
the  injunctions  prayed  for. 

Third.  The  orators  further  contend  that 
tbe  court  of  chancery  has  Jurisdiction  be- 
cause a  constructive  trust  Is  to  be  enforced 
and  a  trustee  de  son  tort  compelled  to  ac- 
count A  full  answer  to  this  contention  is 
that  the  bill  does  not  show  In  clear  terms 
that  Edward  W.  was  a  trustee  even,  much 
less  a  trustee  de  son  tort  for,  as  already 
statcd,  his  possession,  If  he  had  any,  was 
rightful  and  with  the  permission  of  those 
having  tbe  legal  right  to  such  possession. 
Being  rightful  he  was  not  a  trustee  de  son 
tort  Bailey  v.  Bailey,  67  Vt  4U4,  32  Atl. 
470,  48  Am.  St  Rep.  826.  The  plaintiffs  rely 
principally,  if  not  solely,  upon  this  case  of 
Bailey  v.  Bailey  as  sustaining  their  conten- 
tion upon  this  point  That  case  is  clearly  dis- 
tinguishable from  the  case  at  bar.  In  that 
case  the  object  sought  was  to  have  a  son 
and  widow  account  In  chancery  for  tbe  man- 
agement of  tbe  property  of  the  Insane  father 
and  husband,  for  a  period  of  20  or  more 
years  before  his  death.  There  was  no  ques- 
tion but  that  the  defendants  In  that  case 
had  the  possession  of  the  property  for  that 
length  of  time  and  that  that  possession  was 
without  legal  right  The  widow  was  the  ad- 
ministratrix of  her  husband's  estate  and  the 
son  bad  presented  a  claim  against  that  estate, 
which  was  allowed  by  the  commissioners 
and  an  appeal  taken  in  the  name  of  the  ad- 
ministratrix by  one  of  the  heirs,  who,  with 
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other  belra,  bron^t  that  chancery  proceed- 
ing pending  the  appeaL  The  question  there 
as  here  was  as  to  the  Jurisdiction  of  the 
court  of  chancery.  The  decision  was  by  a 
divided  court  which  held  that  the  son  and 
widow  were  guardians  or  trustees  de  son 
tort  of  the  Insane  father  during  bis  lifetime, 
and  the  greater  part  of  the  opinion  Is  de- 
voted to  the  discussion  of  that  question. 
Tbat  case  further  held  that,  being  guardians 
or  tmstees  de  son  tort,  the  probate  court  had 
no  power  to  cite  them  before  it  to  settle 
their  accounts,  and  therefore  the  aid  of  the 
court  of  chancery  might  well  be  Invoked. 
In  that  case  the  trust  relation  had  been 
maintained  wlthont  the  semblance  of  right 
for  a  period  of  20  or  more  years,  and  bad 
terminated  before  the  probate  court  had  tals; 
en  Jurisdiction  of  the  settlement  of  the  es- 
tate, and,  during  the  continuance  of  that 
relation,  there  was  no  legal  representative 
to  take  note  of  what  was  being  done,  or  to 
keep  any  account  of  the  transactions  of  the 
self  constituted  guardians.  Such  guardians 
bad  the  sole  Information  from  which  an  ac- 
count could  be  made.  Had  the  Insane  person 
recovered  bis  reason  before  his  death,  he 
i-onld,  under  the  doctrine  disclosed  In  the 
cases  cited  in  the  opinion  of  that  case,  have 
maintained  a  bill  In  chancery  for  a  discov- 
ery and  to  account.  His  representative  suc- 
<--eeded  to  all  the  rights  which  he  had  in  his 
lifetime.  The  cause  was  complete  before  the 
settlement  of  the  estate  became  pending  in 
the  probate  court  and  did  not  grow  out  of 
tbat  settlement  It  was  simply  a  chose  in 
action  belonging  to  the  estate,  which  could 
be  enforced  In  any  proper  tribunal.  In  the 
case  at  bar,  the  matter  of  complaint  arose 
after  the  settlement  of  the  estate  became 
Itending  In  the  probate  court  and  Is  a  part, 
and  grew  out,  of  the  management  of  that 
estate  In  the  course  of  Its  settlement,  and, 
daring  the  transactions  constituting  that 
matter,  there  have  been  representatives  of 
said  estate  having  full  knowledge  of  what 
has  been  taking  place  with  reference  to  said 
estate,  and  who  have  kept  full,  specific,  and 
complete  account  of  all  matters  relating  to 
the  management,  control,  and  disposal  of  the 
property  of  the  estate,  and  what  Edward  W. 
baa  done,  if  anything,  having  been  done  with 
the  permission  of  the  executors,  must,  of 
necessity,  be  a  part  of  the  account  of  the 
executors,  of  which  the  probate  court  has 
exclusive  Jurisdiction,  and  besides,  the  pos- 
session of  Edward  W.,  if  any  be  had,  was 
rlgbtfuL  It  therefore  is  apparent  that  the 
c-ase  of  Bailey  v.  Ball^,  supra,  bo  different 
in  all  Its  essentials,  is  not  authority  for  the 
claim  made  by  the  plaintiffs.  The  plaintiffs 
strenuously  urge  upon  us  that  the  relation 
of  Edward  W.  to  the  estate  of  bis  wife, 
Harriet  C^  is  that  of  a  trustee,  and  that 
ooorta  of  equity  have  original  jurisdiction 
of  trusts,  and  because  of  that  it  has  Juris- 
diction of  the  case  at  bar.  That  courts  of 
equity  do  have  original  Jurisdiction  of  some 


trusts  Is  undoubtedly  true,  but  it  does  not 
follow  from  that  that  such  court  has  Juris- 
diction of  all  trusts.  Such  as  are  given  to 
other  courts  form  an  exception;  and  among 
those,  are  trusts  exclusively  given  to  the 
Jurisdiction  of  the  probate  court  Money 
held  in  trust  is  another  exception.  Downs 
T.  Downs,  75  Vt  383,  66  Atl.  9,  and  cases 
cited  In  the  opinion.  Other  Instances  might 
be  cited,  but  the  above  is  sufficient  to  show 
that  it  is  not  enough  to  allege  that  a  trust 
is  Involved  in  order  to  give  the  court  of 
chancery  Jurisdiction.  It  must  further  ap- 
pear tbat  the  trust  is  either  one  of  which 
the  court  of  chancery  has  exclusive,  auxil- 
iary, or  concurrent  Jurisdiction.  As  the  trust 
relation  in  the  case  at  bar  Is  that  of  an 
executor  over  which  Jurisdiction  Is  exclusive- 
ly given  to  the  probate  court.  It  follows  tbat 
the  court  of  chancery  has  not  Jurisdiction  on 
the  ground  that  a  trust  is  involved. 

Fourth.  The  plaintiffs  contend  that  a  court 
of  chancery  has  Jurisdiction  because  they 
have  no  adequate  legal  remedy.  They  say 
this  is  so,  because  the  plaintiff,  Jed  P.  Clark, 
Is  an  old  man  80  years  old,  and  In  need  of 
the  annuity  for  his  immediate  use  and  sup- 
port It  is  needless  for  this  court  to  call  at- 
tention to  the  fact  that  the  court  of  chancery 
Is  not  a  lawmaking  body,  but  is  bound  to  fol- 
low the  law  as  it  finds  it,  to  the  same  extent 
that  courts  of  law  are  required  to  follow  It, 
and  therefore  It  can  consider  the  rights  of 
one  person  In  no  different  light  than  those  of 
another,  whatever  the  age  and  condition  of 
that  person,  and  the  Jurisdiction  of  the  court 
of  chancery  rests  upon  no  such  uncertain 
grounds,  but,  they  say,  the  court  of  chancery 
has  jurlBdictlon  to  call  Edward  W.  to  account 
and  the  probate  court  has  not  that  power, 
because  he  Is  a  trustee  de  son  tort.  This 
contention  Is  practically  answered  In  what 
we  have  said  in  the  earlier  part  of  this 
opinion,  viz.,  that  the  bill  does  not  show 
that  Edward  W.  is  the  wrongdoer,  but  the 
wrong.  If  any,  Is  that  of  the  executors  who 
are  subject  to  the  order  of  the  probate  court 
whose  Jurisdiction  is  ample,  speedy,  and  less 
expensive  than  that  of  the  court  of  chancery. 
Hoyden  v.  Ward,  38  Vt  628.  This  position 
Is  clearly  Insufficient  to  give  Jurisdiction  to 
the  court  of  chancery  in  the  case  at  bar. 

Fifth.  The  plaintiffs  claim  that  the  court 
of  chancery  has  jurisdiction  to  prevent  Ed- 
ward W.  from  electing  to  waive  the  will  and 
from  contesting  tl}:it  question  In  the  probate 
'  court  It  is  a  sufficient  answer  to  this  claim 
that  the  bill  shows  no  equitable  ground  or 
reason  why  the  court  of  chancery  should  at- 
tempt to  Intertere,  by  restraining  order  or 
otherwise,  In  a  matto:  over  which  the  pro- 
bate court  has  full  Jurisdiction  and  of  which 
it  has  power  to  give  an  ample  remedy,  and 
in  which  the  bill  shows  It  has  acted. 

Sixth.  The  plaintiffs  further  claim  tbat 
the  court  of  chancery  has  Jurisdiction  because 
a  conspiracy  exists  between  the  executors  and 
Edward  W.  to  rob  the  estate.    A  full  answer 
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to  this  claim  Is  shown  In  what  we  have  said 
In  the  earlier  part  of  this  opinion  with 
reference  to  calling  the  execntors  to  account, 
removing  them,  and  the  appointment  of  oth- 
ers In  their  stead. 

Seventh.  The  last  ground  urged  by  the 
plaintiffs  upon  which  they  claim  Jurisdiction 
for  the  court  of  cliancery  Is  that  It  will  pre- 
vent a  multiplicity  of  suits.  This  point  Is 
not  well  taken.  There  are  no  special  rea- 
sons alleged  why  the  court  of  chancery  has 
Jurisdiction  in  this  case,  on  the  ground  of 
preventing  a  multiplicity  of  suits,  which 
might  not  be  urged  in  every  testate  estate. 

The  evident  purpose  of  the  bill  is  to  trans- 
fer the  settlement  of  this  estate  from  the  pro- 
bate court  to  the  court  of  chancery.  This 
could  not  be  done  without  overruling  a  long 
line  of  authorities  and  a  well-settled  prac- 
tice In  this  state.  The  court  of  chancery  can 
only  exercise  Its  functions  In  proper  cases 
In  regard  to  probate  matters.  It  can  only 
aid  that  court,  and  merely  furnishes  auxil- 
iary powers  when  the  functions  of  the  pro- 
bate court  are  Inadequate.  Adams  v.  Adams, 
22  Vt  60;  Merrlam  v.  Hemmenway,  26  Vt 
B65;  Boyden  v.  Ward,  88  Vt  628;  Blair  v. 
Johnson,  64  Vt  688,  24  Atl.  764;  Missionary 
Society  V.  Ells,  68  Vt  497,  35  Atl.  463.  For 
further  discussion  upon  this  point  see  Har- 
ris V.  Harris,  supra. 

Decree  affirmed  as  of  January  term,  1906, 
and  cause  remanded,  with  mandate  to  enter 
a  decree  according  to  mandate  as  of  March 
term,  1906,  with  costs  In  this  court. 


SHEPAiRD  V.  LBWISTON,  B.  &  B.  ST.  RY. 

(Supreme  Judicial  Court  of  Maine.    Sept  21, 
1906.) 

1.  Railroads— IRJTTBT  to  Pebsor  oh  Tback— 

OOHTRrBUTOBT     NEOLIOENOE. 

In  the  case  at  bar,  which  was  an  action  to 
recover  damages  for  personal  injuries,  the  ver- 
dict was  for  the  defendant  Held,  that  the  jury 
was  authorized  b.v  the  evidence  to  find  that  the 
plaintiff  was  guilty  of  contributory  negligence, 
and  that  the  verdict  cannot  be  set  aside  because 
the  jary  so  found. 

2.  New  Trial— Bias  of  Juror- Evidence. 

After  the  trial  it  appeared  that,  at  the  time 
of  the  trial,  the  foreman  of  the  jury  was  in  pos- 
session of  a  "b!ue  book"  of  free  tickets  for  car- 
riage on  the  defendant's  railroad.  The  plaintifC 
claimed  that  this  fact  was  not  Imown  to  him  at 
the  time  of  the  trial  but  that  it  was  known  to 
the  defendant's  treasurer  who  was  present  dur- 
ine  the  trial. 

Held,  that  the  mere  fact  of  the  possession  of 
the  "blue  book"  by  a  juror  under  the  circum- 
stances as  shown  by  the  evidence  and  stated  in 
the  opinion  is  not  fatal  to  the  verdict  without 
proof  aliunde  that  the  plaintiff  was  prejudiced 
thereby,  and  that  there  Is  no  such  evidence  in 
this  case. 

3.  Same— Misconduct  of  Parties. 

Rev.  St  c  84,  {  104,  provides  as  follows: 
"If  either  party,  in  a  cause  in  which  a  verdict 
is  returned,  during  the  same  term  of  court,  i)e- 
fore  or  after  the  trial,  gives  to  any  of  the  jurors 
who  try  the  cause,  any  treat  or  gratuity,  or  pur- 
posely introduce  among  the  ^ai>ers  delivered  to 
the  jury  when  they  retire  with  the  cause,  any 
papers  which  have  any  connection  with  it,  but 


were  not  offered  In  evidence,  the  court,  on  mo- 
tion of  the  adverse  party,  may  set  aside  the 
verdict  and  order  a  new  trial."  Held,  that  this 
statute  is  mainly  in  affirmance  of  the  common- 
law  powers  of  the  court,  and  is  permissive  only. 
It  is  expressive  of  the  strong  purpose  of  the 
lawmaking  body  that  litigants  shall  have  jurors 
free  from  all  improi)er  influences.  But  were 
it  mandatory,  it  is  difficult  to  see  how  it  could 
apply  to  this  case.  It  hag  reference  to  the 
misconduct  of  parties  during  the  term  of  c<wrt, 
and  not  to  acts,  innocent  in  themselves,  which 
occurred  months  l>efore  the  term. 
(Official.) 

On  motion  from  Supreme  Judicial  Court, 
Androscoggin  County. 

Action  by  George  E.  Shepard  against  the 
Lewlston,  Brunswick  &  Bath  Street  Railway. 
Verdict  for  defendant  Motion  by  plahitiff 
for  new  trial.    Motion  overruled. 

Action  on  the  case  to  recover  damages 
for  personal  injuries  sustained  by  the  plain- 
tiff and  caused  by  the  alleged  negligence  of 
the  defendant  Verdict  for  defendant  The 
plaintiff  then  filed  a  general  motion  for  a 
new  trial,  and  also  a  special  motion  for  a 
new  trial,  alleging  in  this  last-named  motion 
In  support  thereof  as  follows: 

"First  G.  I.  Barker,  the  foreman  of  the 
jury  which  sat  upon  said  case  and  rendered 
said  verdict,  while  sitting  upon  said  case 
and  deliberating  thereon  possessed  and  had 
a  'blue  book'  so  called,  in  which  were  free 
tickets  tor  passages  on  the  defendant's  elec- 
tric railroad,  which  book  had  been  given 
to  said  foreman  by  said  defendant  corpora- 
tion, which  fact  was  without  fault  or  collu- 
sion on  the  part  of  th£  plaintiff,  and  the  In- 
formation of  the  foreman's  possession  of  said 
blue  book  has  come  to  the  knowledge  of  the 
plaintiff  and  his  counsel  since  the  close  of 
the  trial,  and  that  neither  the  plaintiff  nor 
his  counsel  had  any  suspicion  or  Icnowledge 
of  said  fact  prior  to,  or  during  the  progress 
of,  the  trial. 

"Second.  The  treasurer  of  said  defendant 
corporation  by  whom  said  blue  book  was  is- 
sued was  present  when  the  Jurors  in  said  case 
were  about  to  enter  upon  the  discharge  of 
their  duties  and  the  presiding  justice  stated 
that  any  stockholder  in  the  defendant  corpo- 
ration would  be  disqualified  to  sit,  thereby 
emipbasizing  the  court's  desire  to  have  an 
absolutely  impartial  jury,  and  yet  said  treas- 
urer did  not  disckiee  to  the  court  that  the 
Juror  Barker  possessed  said  book." 

After  the  filing  of  the  special  motion,  testi- 
mony relating  to  the  matters  alleged  In  the 
motion  was  received  by  the  court  both  from 
the  plaintiff  and  the  defendant 

Argued  b^ore  WISWELL,  C.  J.,  and 
WHITBHODSB,  SAVAGE,  POWERS,  PEA- 
BODY,  and  SPEAR,  JJ. 

Tascns  Atwood,  for  plaintiff.  Newell  & 
Skelton,  tor  defendant 

SAVAGE,  J.  Case  for  damages  sustained 
on  accotmt  of  the  alleged  negligence  of  the 
defendant  The  plaintiff,  on  the  day  in  ques- 
tion, was  engaged  in  moving  a  threshing  ma- 
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dUne  loaded  on  wheels  from  a  dooryard  Into 
tbe  road.  In  so  doing  he  crossed  tlie  defend- 
ant's tradk  by  the  roadside.  He  was  on  foot, 
driving  the  team,  and  was  by  tbe  side  of  tbe 
horses  or  load.  On  the  other  side  of  tbe 
load,  at  the  same  time,  cme  of  the  defendant's 
electric  cars  was  approaching.  And  it  came 
tato  oolllslon  with  the  rear  end  of  the  plaln- 
tilTa  load  at  the  point  of  crossing,  breaking 
down  the  rear  wheels  and  causing  tbe  load 
to  fall  upon  the  plaintiff,  so  that  he  received 
the  Injnries  complained  of.  The  verdict  was 
for  the  defendant,  and  tbe  only  question  pre- 
s^ted  by  the  general  motion  is  whether  the 
▼eruict  Is  shown  to  be  so  clearly  wrong  as  to 
require  the  interference  of  the  court 

The  questions  whether  tbe  defendant  was 
negligent  and  whether  the  plaintiff  was  guil- 
^  of  contributory  negligence  were  both  sharp- 
ly contested.  We  do  not,  however,  find  It 
necessary  to  consider  the  first  question,  be- 
cause we  think  the  jury  were  authorized  by 
tbe  evidence  to  determine  tbe  issue  of  con- 
tributory negligence  adversely  to  the  plaintiff, 
and  that  Is  fatal  to  his  motion.  The  plaintiff 
claims  that  at  a  point  in  tbe  dooryard  about 
90  feet  from  the  railroad,  the  defendant's 
tra(^  in  the  direction  from  which  tbe  car 
-was  approaching,  or  at  least  a  car  upon  the 
track,  could  be  seen  for  about  1,400  feet.  And 
be  testified  that,  at  that  point,  while  driving 
out  of  the  yard,  he  looked  at  tbe  track  in 
tbat  direction,  as  far  as  he  could  see,  and 
that  no  car  was  In  sight  He  also  testified 
tbat  he  did  not  look  afterwards,  and  tbat  he 
did  not  bear  the  sound  of  tbe  approaching 
car,  and  was  not  aware  of  Its  whereabouts 
until  the  instant  of  colllsloa,  His  contention 
Is  that,  having  looked  where  he  says  he  did, 
and  no  car  being  In  sight  or  nearer  than 
1,400  feet  it  was  not  negligence  for  him  to 
proceed  across  the  track,  90  or  100  feet  at 
tbe  rate  of  about  two  miles  an  hour,  without 
looking  again. 

It  does  not  seem  to  be  disputed  that  from' 
a  point  about  34  feet  from  the  track  and  until 
tbe  tra<&  was  reached,  an  approaching  car 
might  all  the  time  have  been  seen  by  the 
plaintiff  for  a  distance  of  atwut  1,400  feet 
along  the  trade,  and  that  he  could  have  seen 
tbls  car  In  ample  season  to  have  stopped  in 
safety.  If  he  had  then  looked.  But  he  did 
not  look.  The  defendant  claims  that  the 
point  of  view  where  the  plaintiff  says  he 
looked  was  so  obstructed  by  a  hedge  and 
trees,  that  he  could  not  have  seen  the  track 
as  he  says  he  did,  or  a  car,  if  one  had  been 
tbere.  And  from  tais  the  defendant  argues 
that  the  Jury  were  warranted  in  finding  that 
tbe  plaintiff  did  not  look  at  all  at  any  place 
wbere  he  could  see,  and  hence  that  he  was 
dearly  guilty  of  negligence.  Butler  v.  Rail- 
way, 99  Me.  149,  US  Atl.  775,  105  Am.  St  Rep. 
267.  Upon  the  question  as  to  what  the 
plaintiff  conld  see,  and  how  far,  from  the 
point  wbere  be  says  he  looked,  much  evi- 
dence, pro  and  oon,  was  elicited.  And,  be- 
sides, tbe  Jury  were  permitted  to  take  a 
view.    What  tney  saw  we  have  no  means 


of  knowing.  From  the  evidence  in  the  case 
we  think  tbat  the  jury  were  authorized  to 
find,  as  claimed  by  the  defendant  that  the 
plaintiff  could  not  see  as  be  says  he  did,  and 
so  was  negligent  in  not  looking  later,  when 
be  ooold  see,  in  season  to  protect  ulmself. 
Or  If,  as  claimed  by  the  plaintiff,  he  could 
see,  they  were  authorized  to  conclude  that, 
if  he  had  looked,  he  must  have  seen  tbe  ap- 
proaching car,  and  that  he  either  did  not 
look,  or  looked  and  saw  the  car  approaching, 
and  yet  went  on  the  crossing  without  looking 
again,  in  either  of  which  contingencies  the 
Jury  might  weil  find  him  negligent  The 
jury  heard  much,  and  conflicting,  evidence  as 
to  tbe  speed  at  which  tbe  car  was  running, 
and  If  from  that  evidence  they  amcluded  tbat 
the  car  was  within  1,400  feet  of  the  crossing 
when  tbe  plaintiff  says  be  looked,  and  clearly 
within  his  vision,  if  he  could  see  as  be  says 
be  could,  we  find  nothing  In  the  case  which 
requires  their  ooncluslon  to  be  overruled. 
And,  if  the  jury  found  that  be  looked  and 
saw  the  car  approaching,  or  that  he  could 
not  look  or  did  not  look,  their  verdict  for  the 
defendant  cannot  be  set  aside  under  tbe  gen- 
eral motion. 

The  plaintiff  has  also  filed  a  motion  for 
a  new  trial  on  the  ground  that  at  tbe  time 
of  the  trial,  Mr.  Barker,  the  foreman  of 
the  jury,  was  In  possession  of  a  "blue  book" 
of  free  tickets  for  carriage  on  the  defend- 
ant's railroad,  alleging  that  this  fact  was 
unknown  to  the  plaintiff  at  the  trial,  but 
was  known  to  tbe  defendant's  treasurer,  who 
was  present  during  the  trial. 

The  facts  appear  to  be  tbesa  Mr.  Barker 
was  one  of  the  trustees  of  the  Maine  State 
Agricultural  Society  in  Lewlston,  to  the 
grounds  of  which  one  of  the  defendant's 
branches  is  extended.  The  defendant's  direc- 
tors voted  to  issue  "blue  books"  to  the  secre- 
tary, treasurer,  and  trustees  of  the  society. 
On  September  11,  1905,  a  clerk  In  the  office 
of  the  defendant's  treasurer  issued  the  books. 
They  were  sent  to  the  president  of  the 
society,  who  gave  one  to  Mr.  Barker.  Mr. 
Barker  testified  that  he  used  tbe  book  during 
tbe  fair  In  September,  1905,  and  tbat  after 
the  fair  he  left  it  hi  the  vest  be  wore  at 
tbe  fair,  where  it  remained  until  after  the 
trial  of  this  case,  and  that  at.  the  trial 
he  did  not  remember  tbat  he  had  the  book. 
Up  to  tbat  time  he  had  used  it  nine  times. 
After  the  trial  at  the  January  term,  1906, 
but  during  the  term,  he  used  the  book  twice. 
The  defendant's  treasurer  testified,  in  sub- 
stance, that  be  did  not  know  Mr.  Barker  be- 
fore the  trial,  and,  as  we  think  his  testi- 
mony fairly  Implies,  tbat  he  did  not  then 
know  that  Mr.  Barker,  the  Juror,  and  Mr. 
Barker,  the  trustee,  were  one  and  the  same 
person.  Mr.  Barker  was  not  drawn  as  a  ju- 
ror until  sevefral  months  after  he  received  the 
book.  And  it  is  expressly  disclaimed  by  tbe 
counsel  for  the  plaintiff  that  the  book  was 
issued  or  received  with  any  corrupt  motive 
whatever. 
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It  will  thoB  be  seen  that  gnestiong  of  the 
miscondnct  of  parties  and  tbe  misconduct 
of  Jorors  are  not  Involved  here.  The  quea- 
tlon  here  is  simply  whether  the  mere  fact  of 
the  possession  of  the  "bine  book"  by  a  Juror, 
under  tbe  circumstances  stated.  Is  fatal  to 
the  verdict  withont  proof  aliunde  that  the 
plaintiff  was  prejudiced  thereby,  for  there 
is  no  such  proof.  The  plaintiff  contends 
that  the  Juror  might  have  been  biased  by 
tbe  possession  of  the  book,  that  he  might 
have  been  influenced  by  "a  grateful  and 
kindly  feeling"  towards  the  defendant,  on 
account  of  the  book,  even  If  he  had  forgotten 
that  he  had  it,  and  that  where  It  appears 
that  the  purity  of  a  verdict  might  be  affected 
by  such  an  Influence,  the  presumption  is 
at^alnst  Its  purity,  and,  unless  it  Is  proven 
that  the  influence  failed  of  Its  effect,  that 
the  verdict  should  be  set  aside. 

It  need  not  be  said  that  courts  are  Jealous 
of  the  purity  of  Jury  trials,  and  that  they 
will  use  their  full  power  to  prevent  partial 
and  prejudiced  verdicts,  and  to  set  them 
aside  if  once  obtained.  It  Is  necessary  that 
litigating  parties  should  be  able  to  try  their 
rights  before  Jurors  Impartial,  unbiased,  and 
imprejudlced  by  passion  or  affection.  It  is 
equally  necessary.  In  the  administration  of 
Justice,  that  the  parties  and  the  public  should 
have  reason  to  feel  that  the  trial  has  been 
impartial,  and  that  the  verdict  has  not  been 
clouded  with  tbe  su^iclon  of  prejudice. 
Bradbury  v.  Cony,  62  Me.  225.  16  Am.  Rep. 
449.  The  error  In  Judgment  of  a  merely 
human  tribunal  will  be  forgiven  and  for- 
gotten, but  not  any  taint  of  unfairness. 
Whenever  it  appears  that  a  party  has  at- 
tempted to  bias  Jurors  by  bringing  improper 
Influence  to  bear  uiwn  them,  the  court  will 
not  stop  to  Inquire  whether  the  attempt  was 
successful,  but  will  presume  that  a  verdict 
In  his  favor  was  the  product  of  vicious  In- 
fluence, and  set  It  aside.  So,  In  many  cases 
the  same  result  has  followed  when  parties 
have  without  corrupt  motive  or  wrong  intent 
permitted  Influences  to  bear  upon  Jurors 
which  might  bias  their  Judgments,  at  least 
when  It  has  not  been  shown  afSrmatlvely  that 
no  barm  resulted.  But  we  are  not  aware 
of  any  case  which  goes  so  far  as  we  are 
asked  to  go  by  tbe  plaintiff  here. 

The  plaintiff  also  calls  our  attention  to 
Rev.  St  c.  84,  I  104,  which  provides  that 
"If  either  party  In  a  cause  in  which  a  ver. 
diet  Is  returned  during  the  same  term  of 
.the  court  before  or  after  the  trial,  gives  to 
any  of  the  Jurors  who  try  the  cause  any 
treat  or  gratuity,  *  *  *  the  court  on 
motion  of  the  adverse  party,  may  set  aside 
tbe  verdict  and  order  a  new  trial."  He 
contends  that  the  continued  possession  and 
use  of  the  book  after  the  trial  should  have 
tbe  effect  of  making  the  original  gift  a  con- 
tinuing one,  substantially  a  gift  during  the 
term.  This  statute  Is  mainly  in  affirmance 
of  the  common-law  powers  of  the  court  and 
's  permissive  only.    It  Is  expressive  of  the 


strong  purpose  of  tbe  lawmaking  body  that 
litigants  shall  have  Jurors  free  from  all  Im- 
proper Influences.  But  were  it  mandatory. 
It  Is  difficult  to  see  how  It  could  apply  to 
this  case.  It  has  reference  to  the  miscon- 
duct of  parties  during  the  term  of  court  and 
not  to  acts,  innocent  in  thonselves,  which 
occurred   months  before  the   term. 

We  do  not  think  the  plaintiff  has  shown 
sufficient  cause  for  setting  the  verdict  aside. 
We  cannot  persuade  ourselves  that  the  gift 
of  a  "blue  book"  of  free  tickets  on  an  electric 
railroad,  of  trivial  value,  as  a  favor,  not 
particularly  to  the  recipient  but  rather  to 
the  society  of  which  he  was  a  trustee,  months 
before  the  donee  was,  or  could  have  been 
expected  to  be,  drawn  as  a  Juror,  should  of 
Itself  be  regarded  as  evidence  of  bias  or 
prejudice  on  the  part  of  the  Juror,  or  as 
raising  a  presumption  that  his  verdict  was 
affected  by  Improper  influences,  or  that  It 
might  have  been  otherwise  tainted- 
It  Is  true,  in  human  experience,  that  al- 
most all  things  are  possible,  but  the  possibil- 
ity of  bias  under  such  circumstances  as  these 
seems  so  remote  as  not  to  be  worthy  of  con- 
sideration. Nothing  further  being  shown,  the 
verdict  must  stand. 
Both  motions  for  a  new  trial  overruled. 


JETCNA  LIFE  INS.  CO.  v.  TREMBLAY  et  al. 

(Supreme  Judicial  Court  of  Maine.     Sept   17, 
1908.) 

1.  JUDOUENT— Bn  JODICATA. 

A  judgment  for  tbe  plaintiff  in  an  action 
at  law  concludes  the  defendant,  not  only  as  to 
defenses  actually  made,  bat  also  as  to  defenses 
which  could  have  been  made,  but  were  not. 

rE)d.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment,  {  749.] 

2.  Sake— Equitable  Reliet. 

Tbe  court  cannot  afterwards  afford  relief 
in  equi^  against  a  judgment  at  law  because  of 
matter  which  was  a  defense  to  the  action 
and   could   have   been   Interposed   therein. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.   30,   Judgment   It  80S-815.] 

3.  Saue. 

By  Rev.  St  c.  84,  |  17,  equitable  as  well 
as  strict  legal  defenses  may  be  pleaded  in  an. 
action  at  law.  Hence,  if  equitable  defenses 
are  not  so  pleaded,  they  cannot  afterward  be 
invoked  as  cause  for  relief  in  equity  against  tbe 
judgment 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.   30,   Judgment   {   809.] 

4.  INSUBANCB— Payment  to  AssiaRKs — Sx7B- 

ROOATION. 

A  life  insurance  company,  by  paying  the 
full  amount  of  the  policy  of  life  insurance  to 
one  holding  an  assignment  of  tbe  policy  as  se- 
curity only,  is  thereby  subrogated  to  all  the 
rights  of  such  assignee  upon  the  insurance  mon- 
ey as  against  any  claim  therefor  by  a  subsequent 
assignee  of  the  policy,  and  is  entitled  to  ha.ve 
the  amount  due  tbe  first  assignee  under  his  as- 
signment deducted  from  tbe  claim  of  the  second 
assignee.  Such  right  by  subrogation  exists  with- 
out any  formal  assignment  of  his  claims  by  the 
first  assignee  to  the  insurance  company. 
6.  JunoMENT— Equitable  Relief. 

Such  right  by  subrogation  is  at  least  equi- 
table matter  of  defense  to  an  Kct).on.atpMr  upon 
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the  poUor  bj  the  second  asEiguee  and  under  the 
statute  (if  not  at  common  law),  it  can,  and 
hence  should,  be  interposed  in  such  action.  It 
is  not  ground  for  subsequent  relief  in  equity 
against  the   judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  |  809.] 

(Official.) 

Report  from  Supreme  Jndlcial  Court,  An- 
droscoggin County,  in  Equity. 

Bill  by  the  .^tna  Life  Insurance  Com- 
pany against  Patrick  F.  Tremblay  and  others. 
Case  reported,  and  bill  dismissed. 

After  the  hearing  In  the  court  of  the  first 
Instance,  the  cause  was  "reported  to  the  law 
court  upon  bill,  answer,  demurrers,  and  proof, 
the  law  oonrt  to  render  snch  Judgment,  upon 
so  much  of  the  evidence  as  is  legally  admis- 
sible and  competent,  as  the  rights  of  the 
parties  require." 

The  attention  of  the  profession  is  especial- 
ly called  to  the  mles  laid  down  in  the  first 
three  paragraphs  of  the  headnotes,  and  also 
In  the  opinion.  In  relation  to  the  necessity  of 
pleading  equitable  defenses  in  actions  at  law. 
The  point  In  this  case  Is  that  the  plaintiff 
in  a  former  action  at  law  against  it  did  not 
interpose  an  alleged  equitable  defense  which 
it  bad,  and,  not  having  Interposed  such  de- 
fense, it  cannot  now  maintain  its  bill  in 
(Kjalty,  founded  on  the  same  facts  as  in  the 
action  at  law,  but  is  concluded  by  the  Judg- 
ment In  the  action  at  law. 

Argiied  before  WISWELL,  C.  J.,  and 
EMERY,  WHITEHOUSB,  STROUT,  SAV- 
AGE, and  POWERS,  JJ. 

Ralph  W.  Crockett,  for  plaintiff.  Oakes, 
Pulsifer  &  Ludden,  for  defendants. 

EMERT,  J.    The  material  facts  are  these: 
The  plaintiff  company,  through  Its  Canadian 
branch.  Issued  a  policy  of  life  Insurance  for 
$2,000  to  Jean  O.  Tremblay,  then  of  Quebec 
Province,  payable  to  his  wife  Arthemlse,  or, 
in  the  event  of  her  prior  death,  to  his  own 
representatives.       In  1891,  Tremblay,   with 
his  wife's  consent,  assigned  the  policy  to  Mr. 
Clontier  of  Quebec  as  security  for  advances 
made  and  to  be  made  by  Cloutter  for  Tremb- 
lay.   The  policy  was  delivered  to  Cloutler 
<rltb  the  assignment  and  retained  by  him 
till  after  Tremblay's  death  at  Quebec,  Jan- 
uary 24,  1901,  during  which  time  Cloutler,  at 
the  request  of  Tremblay  and  wife,  paid  the 
annual  premiums  on  the  policy.    A  few  days 
prevlons  to  his  death,  Tremblay  and  his  wife 
had  assigned  all  their  Interest  In  the  policy 
to  their  son,  Patrick  F.  Tremblay  of  Lewlston, 
Me.    (one   of  the  defendants   In   this   suit) 
subject  to  Clontler's  rights  under  his  prior 
assignment    Upon  the  death  of  the  Insured, 
Mr.  Cloutler  and  Mr.  Patrick  F.  Tremblay 
each    claimed  the   whole   hisurance  money, 
Patrick  Insisting  that  little.  If  anything,  was 
due  Clontier  under  the   assignment  to  him. 
The   company   thereupon,   on  April  9,  1901, 
paid  Into  the  provincial  treasury  of  Quebec, 
under  a  law  of  that  Province,  the  amount 


due  on  the  policy,  $1,959.49.  On  the  22d  of 
the  same  April,  Cloutler  began  proceedings 
In  the  superior  court  of  Quebec  to  establish 
his  claim  to  the  insurance  money  thus  depos- 
ited, and  on  June  8th,  following,  obtained  a 
Judgment  for  the  whole  amount.  The  provin- 
cial treasurer  thereupon  paid  over  the  en- 
tire sum  to  Cloutler,  June  26,  1901. 

Patrick  F.  Tremblay,  however,  on  May  22, 
1901,  began  In  the  Supreme  Judicial  Court 
of  this  state  for  Androscoggin  count}-  an  ac- 
tion at  law  against  the  Insurance  company  to 
recover  the  amount  of  the  Insurance  policy 
under  the  assignment  to  him.  This  action 
came  on  for  trial  at  the  January  term,  1902, 
when  It  was  reported  to  the  law  court  upon 
the  evidence  without  any  stipulation  as  to 
pleadings,  that  court  to  render  such  Judgment 
as  the  rights  of  the  parties  required.  The 
law  court,  in  June,  1903,  rendered  Judgment 
against  the  company  for  the  full  amount  of 
the  policy,  $1959.49,  and  Interest.  See  97 
Me.  647,  65  Atl.  509,  94  Am.  St  Rep.  621. 
The  company  thereupon  procured  from  Clou- 
tler a  formal  assignment  of  his  claim  upon 
the  insurance  mon^,  and  then  brought  this 
bill  in  equity  against  Patrick  F.  Tremblay, 
the  plaintiff  In  that  action  at  law,  for  the 
ascertainment  of  the  amount  due  Cloutler  out 
of  the  fund,  and  for  the  deduction  of  that 
amount  from  the  Judgment 

Patrick  F.  Tremblay,  the  plahitlff  In  that 
action  and  the  defendant  In  this  suit,  contends 
that  all  the  facts  necessary  to  sustain  this 
bill  were  available  to  the  company  in  defense 
of  the  action  at  law,  and  hence  that  the  rights 
of  the  parties  on  those  facts  were  adjudicat- 
ed In  that  action  and  cannot  be  litigated 
again  in  this  suit 

If  the  material  facts  now  alleged  were 
matters  of  defense  to  the  action  at  law, 
and  could  have  been  Interposed  In  defense  In 
that  action,  this  bill  cannot  be  sustained.  It 
is  common  learning  that  the  Judgment  in  an 
action  at  law  is  conclusive  as  to  defenses 
actually  made,  and  also  as  to  defenses  which 
might  have  been  made  but  were  not  In 
Millilcen  v.  Dockray,  80  Me.  82,  13  Atl.  127, 
it  was  expressly  decided  that  "a  defense 
which  may  be  Interposed  in  an  action  at  law 
cannot  be  Invoked  as  a  cause  for  relief  In 
equity."  The  only  question,  therefore,  upon 
this  contention  of  the  plaintiff.  Is  whether  the 
material  facts  now  brought  forward  show 
any  right  In  the  Insurance  company  against 
Patrick  F.  Tremblay  or  the  Insurance  money 
which  was  not  a  matter  of  defense  to  bis 
action  or  could  not  have  been  Interposed  In 
defense  to  that  action. 

The  evidence  does  not  disclose  any  new 
right  in  the  company  arising  since  the  Judg- 
ment, or  even  since  the  trial  of  the  action 
at  law.  True,  the  formal  assignment  by  Mr. 
Cloutler  to  the  company  of  all  his  claim  upon 
the  Insurance  money  was  miade  after  that 
Judgment,  but  that  assignment  did  not  cronte 
any  new  right  In  the  company.  The  right  of 
the  company  to  enforce  for  its  ov 
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claim  of  Cloutler  upon  the  insurance  money 
(If  valid)  came  Into  being  as  early  as  June 
25,  1901,  when  the  treasurer  of  Quebec  paid 
the  insurance  money  to  Oloutier  in  pursuance 
of  tiie  order  of  the  Quebec  court,  and  long 
before  the  trial  of  the  action  at  law  In 
this  State.  The  company  then  became  subro- 
gated to  the  right  of  Cloutler  to  any  part 
of  the  insurance  money,  and  could  then  in- 
terpose that  right  against  any  claim  or  ac- 
tion by  Patrick  r.  Tremblay  or  anyone  else 
for  that  money.  The  later  formal  assignment 
from  Cloutler  added  nothing  to  tliat  right  of 
the  company. 

It  should  be  borne  in  mind  here  that 
this  equity  suit  is  to  have  the  claim  of  Cloutl- 
er upon  the  Insurance  money  adjudicated  and 
the  amount  thus  adjudicated  deducted  from 
the  Judgment  against  the  company  in  the 
action  at  law.  The  question,  therefore,  is 
narrowed  to  this :  Was  the  claim  of  the  com- 
pany thus  acquired  from  Cloutler  by  subroga- 
tion a  matter  of  defense  to  the  action  at  law, 
and  could  it  have  been  interposed  In  defense 
in  that  action? 

The  Cloutler  claim  was  clearly  a  matter  of 
defense.  It  was  not  a  separate,  Independent 
claim  against  Patrick  F.  Tremblay,  which 
the  company  could  file  in  set-off  in  Tremblay's 
action,  or  bring  a  separate  action  upon  as 
it  might  elect  The  claim  was  only  upon  the 
insurance  money,  and,  as  against  Tremblay, 
could  only  be  used  to  reduce  bis  claim  upon 
that  money.  It  could  not  be  enforced  against 
Tremblay  personally. 

It  is  also  clear,  we  think,  that  the  Cloutler 
claim  could  have  been  effectually  interposed 
in  defense  of  the  action  at  law.  Whatever 
might  have  been  the  difilculty,  if  any,  at  com- 
mon law,  we  see  none  under  our  statute. 
By  Rev.  St  c.  84,  {  17,  "any  defendant  may 
plead  in  defense  to  any  action  at  law  in  the 
Supreme  Judicial  Court  any  matter  which 
would  be  ground  of  relief  in  equity  and  shall 
receive  such  relief  as  be  would  be  entitled 
to  receive  in  equity  against  the  claims  of 
the  plaintiff."  This  language  is  clearly  broad 
enough  to  include  the  Cloutler  claim.  Nor 
was  there  any  difficulty  in  pleading  the  mat- 
ter, for  under  the  same  statute  it  could  have 
been  "pleaded  In  the  form  of  a  brief  state- 
ment under  the  general  issue."  See  Miller 
V.  Packing  Co.,  88  Me.  605,  34  Atl.  527.  Fur- 
ther, the  action  at  law  was  reported  upon 
the  evidence  without  any  limitation  of  the 
court  to  the  pleadings,  and  hence  the  law 
court  could  have  given  effect  to  any  matter 
of  defense  disclosed  by  the  evidence,  even  if 
not  pleaded. 

It  is  suggested  that  the  desired  relief  was 
not  the  company's  right  in  the  action  at  law, 
but  was  rather  a  matter  of  grace;  that  to 
have  obtained  the  relief  would  have  required 
a  transformation  of  the  action  at  law  into 
a  suit  In  equity,  as  provided  by  statute;  and 
that  the  court  had  the  power  to  refuse  to 
order  such  transformation.  No  such  trans- 
formation was  necessary.    There  was  no  dif- 


ficulty in  affording  the  desired  relief  in  the 
action  at  law.  The  question  of  the  validity 
and  amount  of  the  Cloutler  claim  could  have 
l)een  determined  In  that  action,  with  or  with- 
out the  assistance  of  an  auditor  or  Jury,  as 
fully  and  accurately  as  In  an  equity  suit 
It  was  the  right  of  the  company  to  have  that 
question  determined  in  that  action. 

The  company  urges  that  the  relief  now  ask- 
ed for  is  solely  of  an  equitable  nature,  and 
has  long  been  recognized  as  peculiarly  for 
equity  courts  to  grant  through  equity  suits, 
and  it  invokes  the  doctrine  that  the  power 
and  duty  of  the  court  to  afford  relief  by  de- 
crees in  equity  are  not  affected  by  legisla- 
tion enabling  the  court  to  afford  such  relief 
in  actions  at  law.  True,  the  statute  does 
not  in  the  least  abridge  or  limit  the  equity 
powers  of  the  court  but  it  does  provide  how 
and  when  those  powers  may  be  exercised. 
It  commands  the  court  to  afford  equitable  re- 
lief to  a  defendant  when  asked  for  in  an  ac- 
tion at  law  as  a  defense  to  that  action, 
when,  as  in  this  case,  the  relief  can  be  thua 
afforded. 

The  statute  makes  the  grounds  for  such  re- 
lief available  as  matters  of  right  in  defense 
in  an  action  at  law.  It  thus  became  the  duty 
of  the  defendant  in  such  action  to  present 
in  that  action  all  the  defenses  he  can  and 
desires  to  make,  whether  legal  or  equitable 
in  their  nature.  It  follows  that  a  defendant 
cannot  now  withhold  an  available  defense, 
even  though  equitable  In  Its  nature,  In  the 
trial  of  on  action  at  law,  and  after  Judgment 
against  him  bring  forward  that  defense  in  a 
new  suit  and  require  the  court  to  give  it  ef- 
fect by  amending  or  modifying  Its  former 
Judgment  We  think  one  purpose  of  the  stat- 
ute was,  not  only  to  remove  the  necessity  of, 
but  to  prevent,  such  procedure. 

If,  as  is  suggested,  the  Cloutler  claim  was 
before  the  court  in  the  action  at  law,  but  was 
not  considered,  or,  If  considered,  was  errone- 
ously disallowed,  or  if  for  any  reason  Justice 
was  not  done  in  the  action  at  law  through 
accident,  mistake,  or  misfortune,  and  a  fur- 
ther hearing  would  be  Just  and  equitable,  the 
company's  remedy  is  by  a  petition  for  a  re- 
view of  that  action,  not  by  a  new  original 
suit  alleging  matters  that  were  or  could 
have  been  interposed  in  defense  of  the  first 
suit 

Bill  dismissed,  with  one  bill  of  costs  for 
defendants. 


PBASLBY  V.  DRISKO. 

SAME  V.  TIBBBTTS. 

(Supreme  Judicial  Onrt  of  Maine.    Sept  25, 

1906.) 
1.  Deeds  —  Description  —  Construction. 

Tlje  rule  that  a  later  specific  description 
controls  a  prior  general  description  in  a  couvey- 
ance  of  land  is  limited  to  the  evident  subject- 
matter  of  the  conveyance.  It  does  not  require 
the  inclusion  of  other  matter. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Deeds,  S  319.] 
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2.  Saiu. 

Id  the  de*cripUon  of  the  land  to  be  conveyed  < 
by  a  deed  the  expression  "the  same  deeded  to  me 
by  B."  may  only  indicate  the  source  of  the  gran- 
tors' title,  or  locate  and  identify  the  parcel 
Intended  to  be  conveyed.  It  does  not  necessarily 
adopt  all  and  singalar  the  boundaries  named  in 
the  deed  referred  to. 

[Bid.  Note. — For  cases  in  point,  see  Cent  Dig. 
▼oL  16.  Deeds,  {§  321,  831.] 

8.  Sakk— Peopebtt  Conveted. 

In  this  case  the  land  to  be  conveyed  was 
described  in  the  deed  as  follows:  "Also  one 
other  lot  of  meadow  land  lying  on  the  main  In- 
dian river  stream,  the  same  deeded  to  me  by 
John  Bnrns,  meaning  and  intending  to  convey 
all  my  right  in  fresh  meadow  lands  on  both 
•treama."  In  the  deed  from  Bums  the  land  con- 
veyed was  described  by  metes  and  bounds  which 
included  meadow  and  upland. 

The  meadow  was  only  about  one-fifth  of 
the  parcel  described  and  the  line  of  demarcation 
between  the  npland  and  the  meadow  was  plainly 
visible. 

Held,  tliat  the  subject-matter  of  the  con- 
veyance waa  meadow  land  only ;  that  the  refer- 
oice  to  the  deed  of  Burns  was  merely  to  identify 
or  show  the  location  of  the  meadow  land ;  and 
that  the  upland  included  in  the  boundaries  nam- 
ed in  the  Bums  deed,  did  not  pass  by  the  deed 
in  question. 

[Ed  Note.— For  oases  in  point,  see  Cent.  Dig. 
vol.  16.  Deeds.  !{  319-321,  331.] 

(Syllabns  by  the  Court.) 

Exceptions  from  Supreme  Judicial  Coart, 
Washington  County. 

Actions  by  Jamea  W.  Peasley  against  Sum- 
ner S.  Drlako  and  against  Blon  Tlbbetts.. 
Judgments  for  defendants.  Exceptions  by 
plalntitr.    Exceptions  overruled. 

Trespass  quare  clausum  fregit  alleging 
that  the  defendant  broke  and  entered  the 
plalntifTs  close  in  Jonesport  and  picked  and 
carried  atvay,  and  converted  to  his  own  use, 
200  quarts  of  blueberries  growing  In  said 
dose.    Plea,  the  general  issue. 

Heard,  without  the  intervention  of  a  Jury, 
with  the  right  to  except 

The  plaintiff's  close  is  described  In  his 
writ  as  "the  land  lying  on  the  nialn  Indian 
ilTer  stream,  within  the  limits  of  lot  number- 
ed 12,  as  according  to  B.  R.  Jones  survey  and 
plan  of  township  No.  22."  The  defendant 
admitted  that  be  picked  the  blueberries  on 
said  lot  numbered  12,  but  claimed  that  he 
picked  them  on  upland,  within  the  limits  of 
the  land  described  in  the  writ,  to  which  up- 
land the  defendant  claimed  title  as  an  heir 
of  one  Timothy  Drlsko. 

The  plaintiff  claimed  title  under  a  mort- 
gage given  by  said  Timothy  Drlsko  to  one 
Stephen  Reynolds.  (The  description  of  the 
premises  conveyed  by  said  mortgage  fully 
appears  in  the  opinion.)  The  parties  agreed 
that  their  rights  depended  "upon  the  inter- 
pretation of  and  the  construction  of  the  de- 
scription" contained  In  the  aforesaid  mortgage 
glren  by  said  Timothy  Drlsko  to  said  Ste- 
phen Reynolds.  The  presiding  Justice  ruled 
that  the  mortgage  conveyed  only  the  meadow 
land  part  of  the  lot  and  not  the  npland  part. 
To  this  mllng,  the  plaintiff  excepted. 


Argued  before  EMERY,  WHITBHOUSE, 
SAVAGE,  PEABODY,  and  SPEAR,  JJ. 


A  D.  McFaul,  for  plaintiff, 
for  defendants. 


H.  H.  Gray, 


EMERY,  J.  In  the  granting  clause  of  a 
deed  of  real  estate  from  Timothy  Drlsko  to 
Stephen  Reynolds  the  description  of  the  laud 
is  as  follows:  "A  certain  piece  of  meadow 
land  situated,  lying  and  being  In  the  town 
of  Jonesport  in  said  county  and  bounded  and 
described  as  follows  (viz.):  one  lot  on  Steel 
Meadow  brook  so  called,  being  the  same  I 
bought  of  Isaac  N.  McCaslln.  Also  one  other 
lot  of  meadow  land  lying  on  the  main  Indian 
river  stream,  the  same  deeded  to  me  by 
John  Bums,  meaning  and  Intending  to  convey 
all  my  right  in  fresh  meadow  lands  on  both 
streams."  In  the  granting  clause  of  the  deed 
last  referred  to  (John  Bums  to  Timothy 
Drlsko)  the  description  is  as  follows:  "A 
certain  piece  or  parcel  of  land  situated  In 
Jonesport  in  said  county  and  state,  bounded 
as  follows:  by  Indian  river  stream  on  the 
west  a  short  distance  below  the  Rogers  Mead- 
ow brook  so  called;  on  the  south  by  land 
of  the  said  Timothy  Drlsko  and  Barnabas 
B.  Lelghton;  on  the  east  by  lot  12  In  the 
third  range;  and  on  the  north  by  land  of 
Joseph  Emerson  In  No.  11  In  the  second 
range;  containing  60  acres  more  or  less." 
The  boundaries  named  in  this  last  description 
(Bums  to  Drlsko)  Include  both  upland  and 
meadow  land.  It  appears  from  the  evidence 
that  there  Is  a  distinct  line  of  demarcation 
between  the  two,  and  that  the  meadow  land 
Is  not  over  one-fifth  of-  the  whole.  The  de- 
termining question  is  whether  the  langufTge 
of  the  whole  description  in  the  deed  from 
Timothy  Drlsko  to  Stephen  Reynolds  shows 
an  Intention  to  convey  the  whole  of  the  50- 
acre  lot  described  In  the  deed  from  John 
Bums  to  Drlsko,  or  only  the  meadow  land 
part  of  It 

The  plaintiff  contends  (1)  that  the  descrip- 
tion In  the  deed  Bums  to  Drlsko  Is  to  be  read 
as  a  whole  Into  the  deed  Drlsko  to  Reynolds ; 
and  (2)  that  when  so  read  Into  the  latter 
deed,  it  fixes  the  boundaries  of  the  lot  to  be 
conveyed,  under  the  rule  that  a  later  specific 
description  controls  a  prior  general  descrip- 
tion. But  the  reading  Into  the  description 
the  words  In  the  deed  referred  to  does  not 
read  out  of  It  the  other  words  In  the  descrip- 
tion. The  reference  to  another  deed  does  not 
necessarily  make  the  boundaries  named  in 
that  deed  the  boundaries  of  the  lot  named  In 
the  first  deed.  The  language  may  show  that 
the  reference  was  only  to  state  the  source 
of  the  title,  or  to  Identify  the  lot,  aud  not 
for  statement  of  boundaries.  Brunswick 
Sav.  Inst  V.  Crossman,  76  Me.  577,  at  p.  585 ; 
Lovejoy  v.  Lovett,  124  Mass.  270.  Again,  the 
rule  Invoked  is  limited  to  the  evident  subject 
matter  of  the  conveyance.  It  does  not  re- 
quire the  Inclusion  of  other  matter.  Thus, 
if  A.  writes:    "I  grant  White  Acre,  the  same 
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deeded  to  me  by  B.,"  and  the  deed  of  B.  in- 
cluded Black  Acre  wlt'h  White  Acre,  It  does 
not  follow  that  A.  has  granted  Black  Acre 
also.  So  If  A.  should  write,  "I  grant  a  cer- 
tain parcel  of  flats,  the  same  deeded  to  me 
by  B.,"  and  the  deed  of  B.  Included  uplands 
and  flats  In  one  description  it  would  not 
follow  that  A.  had  granted  the  upland  as 
well  as  the  flats,  especially  if  the  upland 
was  five  times  the  extent  of  the  flats. 

In  this  case  it  seems  evident  to  us  that  the 
subject-matter  of  the  deed  Drlsko  to  Reynolds 
was  meadow  land  only,  and  that  the  refer- 
ence to  the  Bums  deed  in  the  description  of 
the  second  lot  was  not  to  state  Ita  boundarlea. 
but  merely  to  identify  it,  to  show  Its  place 
on  Indian  river  stream.  The  first  lot  Is 
specifically  described  as  "a  piece  of  meadow 
land."  The  second  lot  la  also  specifically 
described  as  "one  other  lot  of  meadow  land." 
The  description  then  closes  with  the  words: 
"Meaning  and  Intending  to  convey  all  my 
right  in  fresh  meadow  on  both  streams." 
The  whole  description  is  so  plainly  limited  to 
meadow  land,  it  should  not  be  enlarged  to 
include  a  much  larger  tract  of  upland  merely 
because  of  the  reference  to  a  deed  which 
conveyed  meadow  land  and  also  upland.  The 
language  Is  not  so  explicit  as  to  require  It 
Grammatically,  the  word  "same"  may  refer 
to  "meadow  land"  as  well  as  to  "lot,"  and, 
even  if  it  refers  to  "lot,"  that  "lot"  is  still 
a  "lot  of  meadow  land." 

Exceptions  overruled. 


KNOWLES   LOOM   WORKS   v.   KNOWLES 
etal. 

(Superior  Court  of  Delnware.    New  Castle. 
Dec.  6,  1906.) 

1.  Sales— Conditional  or  .\p.soi.ute. 

Under  a  contract  evidenced  by  a  receipt, 
signed  by  K.,  acknowledging  re<;cipt  of  ioana 
from  W.  and  reciting  tliat  K.  is  to  hold  them 
solely  as  the  property  of  W.,  and  is  to  pay  W. 
a  certain  amount  therefor,  and  that  when  the 
payments  aggregate  certain  sum,  with  Interest, 
W.  shall  sell  and  deliver  the  property  to  K., 
but  till  then  K.  can  acquire  no  title,  and  that, 
in  cise  of  failure  of  K.  to  make  payments  ac- 
cording to  the  conditions,  W.  shall  have  the 
right  and  shall  be  allowed .  peacefully  to  take 
possession  of  the  property,  and  remove  it  from 
the  mill  of  K.,  and  sell  it,  and  whatever  sum 
is  received  therefor  above  the  amount  of  the 
claim  of  W.  shall  be  returned  to  K.,  W.  docs  not 
retain  title  of,  but  merely  a  lien  on,  the  prop- 
erty. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  §§  1320,  1337.] 

2.  Same  —  Conditionai.  Sau:  —  Waives  or 
RiGiTT  TO  Repossess. 

Though  a  sale  of  looms  is  conditional  on 
payments  being  made  as  stipnlated.  yet  the 
seller  having  consented  to  their  being  placed 
in  the  mill  of  the  buyer  in  such  way  as  to  be- 
come fixtures,  and  so  subject  to  a  mortgage  of 
the  realty,  a  waiver  and  abandonment  of  the 
seller's  right  to  repossess  himself  of  the  looms, 
as  against  the  mortgagee  and  those  claiming 
under  him,  will  ba  presumed  from  the  seller  de- 
laying for  10  year*  to  exercise  such  right 


Action  by  the  Knowles  Loom  Works,  a 
Massachusetts  corporation,  against  Martha 
Knowles,  administratrix  of  James  G. 
Knowles,  deceased,  and  another.  Verdict  for 
defendants. 

Argued  before  LORE,  C.  J.,  and  SPRU- 
ANCE  and  BOTCB,  JJ. 

Charles  B.  Evans,  J.  Harvey  Whlteman, 
and  Edward  B.  West,  for  plaintiff.  Harry 
Emmons,  for  defendants. 

BOYCE,  J.  This  action  of  replevin  was 
brought  by  the  plaintiff  corporation  against 
the  defendants  to  recover  41  40x16  Harmer 
4x4  box  looms,  alleged  to  Iiave  been  de- 
llv«ed  to  James  G.  Knowles,  one  of  the  de- 
fendants, in  four  several  installments,  under 
as  many  receipts  or  agreements,  signed  by 
the  said  defendant  Knowles  and  dated  Oc- 
tober 1, 1804,  January  1,  1895,  August  1, 1895, 
and  November  1,  1895,  respectively.  Except 
as  to  the  number  of  looms  mentioned,  the 
price  therefor,  and  the  time  of  payment,  the 
receipts  were  in  the  following  form:  "Re- 
ceived of  Knowles  Loom  Works  the  following 
described  property  to  wit:  •  *  •  And  I 
am  to  hold  the  above-described  looms,  etc., 
solely  as  the  property  of  said  Knowles  Loom 
Works,  for  which  I  promise  to  pay  said 
Knowles  Loom  Works  the  sum  of  •  •  • 
dollars  in  gold,  as  follows,  viz.:  «  *  *  And 
I  agree  that  all  payments  made  by  me  for 
said  property  shall  be  Indorsed  on  this  receipt, 
and  when  the  sums  so  paid  by  me  sliall 
amount  in  the  aggregate  to  the  sum  of 
•  •  ♦  dollars,  with  [annual]  Interest  [at  6 
per  cent]  from  *  •  *,  then  said  Knowles 
Loom  Works  shall  sell  and  deliver  to  me  the 
property  above  described;  but  until  such  pay- 
ment is  made  by  me,  I  neither  claim,  nor  can 
I  acquire  any  title  whatever  to,  the  property 
above  named.  And  I  agree  that  I  will  have 
said  looms,  etc.,  insured  for  the  benefit  of 
Knowles  Loom  Works  to  secure  them  against 
loss  by  fire  during  such  time  as  they  shall  be 
held  as  their  property,  and  that  in  case  of 
failure  on  my  part  to  make  payment  in  ac- 
cordance with  the  conditions  hereby  specified, 
they  shall,  at  any  time  after  such  default ' 
have  the  right  and  shall  be  allowed  peaceful- 
ly, to  take  possession  of  the  said  machines 
and  remove  them  from  my  mill  and  sell  them, 
and  whatever  sum  or  sums  may  be  received 
for  them  in  accordance  with  this  agreement 
above  and  beyond  the  amount  of  the  claim  of 
Knowles  Loom  Works  shall  be  returned  to  — " 
and  here  each  of  these  agreements  is  signed 
by  James  G.  Knowles.  The  first  agreement  ac- 
knowledged the  receipt  of  11  looms,  price 
$2,200,  payable  one-fourth,  $550,  with  In- 
terest from  November  ],  1894,  In  4,  8, 12,  and 
16  months  from  the  date,  respectively.  The 
second  acknowledged  the  receipt  of  10  looms 
and  20  warp  beams  (the  latter  not  being  In- 
volved in  this  case),  total  price  $2,032.50, 
payable  one-fourth  July  1,  1895,  November  1, 
18n.->,  March  1.  ISnc.  and  July  1.  1896,  -with 
interest  from  February  15, 1895,  respectively. 
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Tbe  third  acknowledged  the  receipt  of  12 
looms,  price  $2,400,  payable  $600  in  4,  8,  12, 
and  16  months  from  date,  with  interest  from 
September  3,  1805,  respectively.  The  fourth 
aclLnowiedged  the  receipt  of  8  looms,  price 
$1,600,  payable  $600  in  4,  8,  12,  and  16 
months,  with  interest  from  Noveml)er  18, 
1885>  notes  to  be  given,  respectively,  for 
these  payments. 

A  long  time  prior  to  the  delivery  of  the 
said  looms  by  the  said  plaintiff  to  the  said 
Enowles,  he  (the  said  Knowles)  and  his 
wife  did  execute,  acknowledge,  and  deliver 
their  Indenture  of  mortgage  to  Alfred  C> 
Xowland,  trustee,  in  trust,  bearing  date  the 
ITtb  of  January,  A.  D.  1880,  conveying  there- 
by all  that  certain  lot  or  parcel  of  land,  with 
woolen  mill  and  buildings  thereon  erected, 
situate  In  the  city  of  New  Castle,  New  Castle 
connty,  state  of  Delaware,  as  fully  descril>ed 
therein,  conditioned  for  tie  payment  of  the 
jQSt  sum  of  $18,000  on  or  before  the  1st  day 
of  February,  A.  D.  1884,  with  lawful  interest 
from  tbe  Ist  day  of  February,  A.  D.  1880, 
payable  semiannually,  on  the  Ist  day  of 
February  and  of  August  in  each  and  every 
year,  with  a  forfeiture  clause  annexed  in 
case  of  default  in  the  payment  of  interest 
as  aforesaid  for  the  space  of  60  days,  etc. 
The  said  mortgage  contained  the  following 
c:anse:  "Together  with  all  and  singular  the 
ways,  waters,  water  courses,  rights,  liber- 
ties, privileges,  improvements,  hereditaments, 
and  appnrtenances  whatsoever  thereunto  be- 
longlnf;  or  in  any  wise  appertaining,  and  the 
reversions,  remainders,  rents.  Issues,  and  pro- 
fits thereof,  and  all  the  woolen  and  cotton 
macbinery,  looms,  shafting,  and  boilers  that 
may  now  or  hereafter  be  placed  or  erected  on 
or  within  the  premises,  mill,  or  buildings 
hereinbefore  mentioned,  and  which  between 
the  parties  hereto,  their  heirs,  executors,  ad- 
ministrators, and  assigns,  it  is  hereby  express- 
ly agreed  shall  he  considered  fixtures  attached 
to  and  part  and  parcel  of  the  real  estate 
hereinbefore  described." 

At  the  November  term  of  this  court,  A.  D. 
1881,  the  said  Alfred  O.  Nowland,  trustee 
and  mortgagee.  Instituted  his  suit  of  sci.  fa. 
sur  le  mortgage  for  tbe  foreclosure  of  said 
mortgage,  and  judgment  was  obtained  there- 
on at  the  May  term  of  this  court,  A.  D.  1882, 
for  the  sum  of  $18,000,  with  interest  from 
February  1, 1881,  said  judgment  being  No.  153 
as  of  tbe  last-mentioned  term  of  this  court. 
On  the  22d  day  of  January,  A.  D.  1891,  the 
deatb  of  the  plaintiff  in  said  judgment  was 
suggested,  and  Ann  C.  Nowland,  executrix, 
was  admitted  party  plaintiff,  and  on  the  same 
day  the  said  judgment  was  marked  to  the 
nse  of  the  Equitable  Guarantee  &  Trust  Com- 
pany, tmstee,  now  one  of  the  defendants  in 
this  case,  at  its  own  risk  and  request,  wlilch 
company  had  before  that  time  been  appointed 
trustee  by  the  chancellor  in  lieu  of  tbe  said 
.Vlfred  C.  Nowland,  trustee,  deceased.  On 
Angost  80,  A.  D.  1904,  a  levari  facias,  being 
No.  72  to  tbe  September  term,  A.  D.  1004, 


of  this  court,  was  Issued  upon  said  Judg- 
ment at  the  suit  of  use  of  the  Equitable 
Guarantee  &  Trust  Company,  trustee,  Ann  C. 
Nowland,  executrix  of  Alfred  C.  Nowland, 
deceased,  trustee,  directed  to  the  then  sberifC 
of  New  Castle  county,  who  did  on  the  16th 
day  of  September,  1904,  sell  tbe  said  lot  or 
parcel  of  land,  with  woolen  mill  and  build- 
ings thereon  erected,  and  described  in  said 
writ,  to  the  Equitable  Guarantee  &  Trust 
Company,  trustee,  for  the  siun  of  $20,000,  as 
by  the  return  of  the  said  sheriff  on  said 
writ  Indorsed. 

The  plaintiff  has  shown  that,  immediately 
before  and  at  the  time  and  place  of  the  said 
sale,  it  did,  by  Its  counsel,  J.  Harvey  White- 
man,  Esq.,  give  the  following  notice  to  all 
persons  In  attendance  at  said  sale,  viz. : 
"I,  representing  Knowles  Loom  Works,  a 
corporation,  hereby  notify  any  person  or  per- 
sons, contemplating  bidding  at  the  sale  about 
to  take  place,  that  the  Knowles  Loom  Works 
Is  the  owner  of  41  looms  in  the  woolen  mill 
about  to  be  sold,  and  that  said  looms  were 
Installed  in  said  mill  under  an  agreement  be- 
tween the  said  Knowles  Loom  Works  and 
James  G.  Knowles,  providing  that  said  looms 
should  remain  the  property  of  the  said 
Knowles  Loom  Works  until  certain  sums  of 
money  were  paid  to  the  said  Knowles  Loom 
Works  by  James  G.  Knowles,  and  that  said 
sums  of  money  have'  not  been  paid.  You 
are  further  notified  that  tbe  said  Knowles 
Loom  Works  claims  the  right  to  remove  said 
looms  from  the  premises  about  to  be  sold, 
and  will  remove  said  looms  therefrom.  J.  H. 
Whiteman,  Attorney  for  Knowles  Loom- 
Works."  The  Equitable  Guarantee  &  Tru^t 
Company,  tbe  purchaser  of  the  said  prop- 
erty and  one  of  tbe  defendants  in  this  ac- 
tion, did,  on  the  24th  day  of  October,  A.  D. 
1905,  sell  the  same  at  public  sale  to  Melville 
Gambrlll. 

The  plaintiff  has  shown  that,  immediately 
before  and  at  the  time  and  place  of  the  Inst- 
mentioned  sale.  It  did  by  its  counsel,  Charles 
B.  Evans  and  J.  Harvey  Whiteman,  Esqs., 
give  the  following  notice  to  all  persons  In 
attendance  at  said  sale,  via.:  "Representing 
the  Knowles  Loom  Works,  a  corporation  un- 
der the  laws  of  the  state  of  Massachusetts, 
we  hereby  notify  any  person  or  persons, 
contemplating  bidding  at  the  sale  about  to 
take  place,  that  the  Knowles  Loom  Works,  a 
corporation,  as  aforesaid,  is  the  owner  of 
41  40x16  Harmer  4x4  box  looms  in  the  wool- 
en mill  about  to  be  sold,  and  that  said  looms 
were  instilled  in  and  are  In  said  mill  under 
an  agreement,  between  the  said  Knowles 
Loom  Works  and  James  G.  Knowles,  pro- 
viding that  said  looms  should  remain  and 
be  tbe  property  of  the  said  Knowles  Loom 
Works  until  certain  sums  of  money  were 
paid  to  the  said  Knowles  Loom  Works  by 
the  said  Jnmes  G.  Knowles,  and  other  con- 
ditions performed,  and  that  said  stuns  of 
money  have  not  been  paid,  and  that  said 
other  conditions  have  not  been  performer' 
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You  are  hereby  further  sotifled  that  the  said 
Knowles  Loom  Works,  a  corporation  as 
aforesaid,  has  issued  in  the  Superior  Court 
of  the  state  of  Delaware,  In  and  for  Ne'W 
Castle  county,  a  writ  of  replevin  for  said 
looms,  that  it  claims  the  right  to  remove 
said  looms  from  the  premises  about  to  be 
sold,  and  will  remove  said  looms  therefrom. 
Obas.  B.  Evans,  J.  H.  Whiteman,  Attorneys 
for  Knowles  Loom  Works." 

The  writ  of  replevin  In  this  case  was  is- 
sued on  the  23d  day  of  October,  A.  D.  1905, 
and  delivered  to  the  present  sheriff  of  New 
Castle  county,  who  executed  the  same,  and  on 
the  24th  day  of  October,  the  day  following 
the  Issuance  of  the  said  writ,  and  after  the 
sale  to  Gambrlll,  left  the  same  In  the  pos- 
session of  Oambrlll  upon  his  claim  of  prop- 
erty therein;  he  giving  a  property  bond  to 
the  sheriff  therefor. 

We  have  now,  as  briefly  and  clearly  as 
we  can,  stated  the  facts  of  this  case  as  dis- 
closed by  the  evidence  introduced  by  counsel 
for  the  plaintiff.  At  the  close  of  the  plain- 
tiff's case,  counsel  for  the  defendants  moved 
for  a  nonsuit:  (1)  Because  the  receipts  or 
agreements  nnder  which  the  plaintiff  placed 
the  looms  with  the  defendant  Knowles  do 
not,  as  he  contended,  show  a  conditional, 
but  an  absolute,  sale.  (2)  And  if  the  sale 
by  the  plaintiff  to  Knowles  was  a  conditional 
sale,  the  placing  of  said  looms  In  said  mill, 
as  shown  by  the  evidence,  with  the  consent 
of  the  plaintiff,  constituted  them  fixtures, 
and  as  such  a  part  of  the  realty. 

Whatever  may  be  said  or  urged  against 
conditional  sales,  they  have  not  only  been  rec- 
ognized by,  but  their  binding  force  and  valid- 
ity have  been  fully  established  by,  the  courts 
of  this  state.  Such  sales,  in  view  of  the  fact 
that  their  existence  Is  usually  confined  to 
the  knowledge  of  the  parties,  may  very  well 
be  regarded  with  disfavor,  and  some  legisla- 
tion respecting  them  would  be  a  public  bene- 
fit and  advantage.  The  contracts  of  sale  In 
this  case  are  different  from  any  heretofore 
presented  to  this  court  in  an  Important  re- 
spect They  each  contain  the  following  clause : 
"And  that.  In  case  of  failure  on  my  part  to 
make  payment  in  accordance  with  the  con- 
ditions hereby  specified,  they  shall,  at  any 
time  after  such  default,  have  the  right,  and 
shall  be  allowed  peacefully,  to  take  posses- 
sion of  the  said  machines  and  remove  them- 
from  my  mill  and  sell  them,  and  whatever 
sum  or  sums  may  be  received  for  them  In 
accordance  with  this  agreement  above  and 
beyond  the  amount  of  the  claim  of  Knowles 
Loom  Works  shall  be  returned  to  James  G. 
Knowles."  This  clause  clearly  indicates  that 
the  plaintiff  did  not  retain  the  title  or  prop- 
erty in  the  looms,  but  merely  a  Hen  thereon ; 
for.  In  case  the  plaintiff  repossessed  Itself  of 
the  looms  after  default  in  any  payment  in 
accordance  with  the  conditions  of  sale,  it  is 
manifest  that  the  intention  of  the  parties  was 
that  the  plaintiff  should  sell  the  looms,  and 
whatever  sum  or  sums  should  be  received  for 


the  same  above  and  beyond  the  amount  of  the 
claim  of  the  plaintiff  should  t>e  paid  or  re- 
turned to  the  defendant  In  support  of  this 
conclusion  we  have  the  case  of  Herryford  v. 
Davis,  102  U.  S.  235,  26  L.  Ed.  160,  which 
was  recognized  and  reviewed,  but  distinguish- 
ed from  the  case  then  under  consideration, 
by  this  court  in  the  case  of  Duplex  Printing 
I>ress  Company  v.  Journal  Printing  Company, 
1  Pennewill,  565,  43  Atl.  840. 

But  even  regarding  this  as  a  conditional 
sale,  when  these  looms  were.  With  the  con- 
sent and  approval  of  the  plaintiff — the  ven- 
dor— placed  in  the  mill  of  Knowles,  in  the 
manner  shown  by  the  evidence,  they  became 
fixtures,  and  as  such  a  part  of  the  realty  cov- 
ered by  the  lien  of  the  mortgage  under  which 
the  property  was  subsequently  sold  by  the 
sheriff  to  the  Equitable  Guarantee  &  Trust 
Company.  From  the  long  delay  on  the  part 
of  the  plaintiff — aljout  10  years — ^to  exercise 
the  right  of  repossessing  itself  of  the  looms, 
a  waiver  and  abandonment  of  such  right 
against  the  holder  of  the  mortgage  and  those 
claiming  thereunder  should  be  presumed. 

Entertaining  the  views  as  thus  expressed, 
we  are  of  the  opinion  that  the  motion  for  a 
nonsuit  should  be  granted. 

Mr.  Whiteman :  If  your  honors  please,  the 
plaintiff  declines  the  nonsuit 

Mr.  Emmons:  If  the  court  please,  I  ask 
for  binding  instructions. 

BOTCB,  J.  (charging  the  Jury).  Gentle- 
men of  the  Jury :  For  the  reasons  which  the 
court  has  Just  expressed  In  granting  the  non- 
suit we  direct  you  to  return  a  verdict  for 
the  defendants. 

Verdict  for  defendants. 
(Exception  noted  for  plaintiff.) 


FEIiLBUSH  T.  FELLBUSH  et  aL 

(Supreme  Court  of  Pennsylvania.    Nov.  2,  1906.) 

Carcsixation  of  Instbumbnts— Evidsngb. 

Where  plaintiff  sues  to  rescind  an  instru- 
ment in  form  a  deed,  wliicb  had  been  delivered, 
OD  the  ground  that  it  was  a  will,  and 'sets  forth 
facts  rebutting  the  presumptions  arising  from 
the  nature  of  the  paper  and  its  delivery,  but 
the  answer  denies  such  facts,  and  the  paper  it- 
self does  not  conclusively  suftgest  that  it  is  a 
will,  and  there  is  no  evidence  to  support  the  bill, 
it  should  be  dismissed. 

Appeal  from  Court  of  Common  Pleas, 
Luzerne  County. 

Bill  by  Justus  Fellbush,  against  Frances 
Fellbush  and  Frances  Fellbush,  guardian  ad 
litem.  Decree  for  plaintiff,  and  defendants 
appeal.    Reversed. 

Argued  before  MITCHELL,  G.  J^  and 
MESTREZAT,  POTTER,  ELKIN,  and 
STEWART,  JJ. 

M.  J.,  Mulhall,  for  appellants.  W.  Alfred 
Valentine  and  G.  E^ed  Lazarus,  for  apijellee. 

STEWART,  J.  This  case  presents  a  some- 
what unusual  feature  In  that,  in  Its  final  do- 
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termination  In  the  ooort  below,  the  pleadlngB 
and  findings  hy  the  Judge  who  heard  the  case 
in  the  fliat  Instance,  were  entirely  disregard- 
ed, and  a  concloslon  was  reached,  expressed 
In  the  final  decree,  which  rests  solely  upon  Ju- 
dicial construction  of  the  written  instrument, 
the  subject  of  the  contention.  The  plalntifF 
all^ped  In  his  bill  that  a  certain  Instrument 
by  him  executed,  in  form  a  deed  of  con- 
veyance, duly  acknowledged  and  recorded, 
was  a  will;  that  he  had  so  understood 
It  wben  he  executed  it;  that  he  bad  given 
it  Into  ttae  possession  of  the  party  named  as 
grantee,  not  by  way  of  delivery,  but  for  safe 
custody;  and  that  it  had  been  recorded  by 
mistake  and  without  his  consent  The  pray- 
er  was  for  the  cancellation  and  surrender 
of  the  instrument,  on  the  ground  that  as  the 
matter  stood  it  was  a  cloud  upon  his  title  to 
the  property  described  in  the  Instrument  In 
tbe  answer  filed  the  material  averments  In 
tbe  bill  were  spedflcally  denied,  and  In  tbe 
replication  issue  was  Joined  on  the  matters 
alleged.  Some  evidence  was  taken  as  to  the 
effect  of  this  outstanding  instrument  upon 
the  plaintiff's  title  In  the  general  market  a 
matter  about  which  there  could  be  no  con- 
troversy, but  not  a  particle  as  to  the  facts 
In  issue.  The  learned  Judge  specially  presid- 
ing at  tbe  time,  with  a  cwrect  appreciation 
of  tbe  Issue  raised  by  the  pleadings  In  tbe 
case,  and  correctly  applying  equity  rules, 
heM  that  in  tbe  absence  of  all  evidence  in 
support  of  plalntifTs  averments,  these  being 
spedflcally  denied  In  the  answer,  the  denial 
prevailed  and  the  plaintiff  was  not  entitled 
to  the  relief  prayed  for.  He  accordingly 
ordered  tbe  bill  to  be  dismissed.  Upon  ex- 
ceptions taken,  and  there  were  many,  the 
learned  president  Judge  of  the  district,  be- 
fore whom  tbe  matter  then  came  to  be  beard, 
holding,  correctly  enough,  that  the  question 
In  tbe  case  was,  whether  the  instrument  in 
question  opiated  as  a  present  conveyance 
or  a  testamentary  writing,  determined  from 
an  inspection  of  tbe  paper  and  that  alone, 
without  any  regard  to  the  pleadlng;s,  state 
of  proofs  or  findings,  that  it  was  a  will,  and 
that  it  had  been  revoked  by  tbe  bringing  of 
salt  A  decree  for  its  surrender  and  cancel- 
latlMi  followed.  Tbe  appeal  is  from  this 
decree. 

Sndi  summary  disposition  of  the  case  was 
unwarranted.  The  case  cited  by  the  learned 
Judge  in  support  of  his  conclusion,  Turner 
V.  Scott  51  Pa.  126,  is  an  unquestionable 
aatborlty,  and  much  that  is  there  said  Is 
applicable  here;  but  it  cannot  be  contended 
that  the  instrument  here,  the  subject  of  tbe 
controvCTsy,  contains  any  such  positive  or 
imetiidvoca]  expression  of  purpose  as  was 
contained  In  the  Instrument  there  considered. 
In  that  case  as  In  this,  the  Instnmient  was 
In  form  a  deed,  but  it  contained  the  following 
express  provision:  "This  conveyance  In  no 
way  to  take  effect  until  after  the  decease  of 
tbe  said  John  Scott  grantor."  That  the 
form  of  tbe  Instrument  there  was  allowed  to 


be  without  any  real  significance  may  be 
readily  misunderstood.  Tbe  case  Is  no  au- 
thority for  the  notion  that  the  form  of  tbe  In- 
strument Is  In  all  cases  Immaterial.  The 
effort  In  every  case  where  Judicial  con- 
struction is  required,  must  be  to  develop  the 
puti>oBe  of  the  maker,  to  tbe  eai  that  such 
pnrirase  may  take  effect  If  the  rights  of 
others  be  not  prejudiced  thereby.  Oases 
arise  where,  by  reason  of  obscurity  of  ex- 
pression, such  purpose  may  not  readily  or 
definitely  be  ascertained  from  the  terms  of 
the  Instrument  Itself;  in  such  cases  the 
law  calls  to  its  aid  whatever  circumstances 
there  may  be  In  the  case  from  which  light 
may  be  reflected.  Since  the  distinction  In 
purpose  between  a  deed  and  a  will  is  so  ob- 
vious and  so  generally  understood,  the  fact 
that  the  form  of  one  has  been  adopted 
rather  than  tbe  other.  Is  a  circumstance 
whldi  in  some  cases  may  be  of  large  signifi- 
cance. What  the  case  of  Turner  v. 'Scott, 
supra,  is  authority  for  is,  that  wh»e  the 
language  used  in  the  instrument  to  express 
the  purpose  of  the  maker  admits  of  but  one 
construction,  or  has  definite  legal  Import, 
such  outside  and  collateral  Inquiries  have 
no  place  in  the  investigation,  for  the  reason 
that  in  such  case  It  is  not  a  question  of  what 
the  party  may  have  meant  or  intended,  but 
what  Is  the  meaning  of  the  words  he  has 
used.  The  instrument  there  was  held,  re- 
gardless of  what  outside  Indications  there 
were  of  the  contrary  intent  to  be  a  will, 
because  It  expressly  declared  the  purpose 
of  the  maker  that  it — the  instrument  Itself 
— ^was  to  be  without  effect  until  bis  death, 
thus  distinguishing  it  unmistakably  as  a 
testamentary  paper  pure  and  simple.  In  the 
cases  following  Turner  v.  Scott,  supra,  in 
which  tbe  doctrine  of  tbe  latter  has  been  ap- 
plied and  the  instrument  adjudged  a  will, 
the  restrictive  phraseology  is  not  always  the 
same,  but  In  no  case  Is  it  less  explicit  In 
directing  that  the  paper — distinguishing  be- 
tween the  Instrument  and  the  enjoyment  of 
the  Interest  given  or  conveyed — is  not  to  oper- 
ate until  after  the  death  of  tbe  maker.  ,An 
examination  of  these  cases  will  show  that  no 
other  construction  was  possible  in  any  of 
them,  without  directly  contradicting  tbe  lan- 
guage used  by  the  maker  to  express  his  irar- 
XKise  In  connection  therewith.  Certainly  this 
much  cannot  be  affirmed  with  resi>ect  to  the 
instrument  here.  The  restricting  clause  we 
are  to  consider  Is  as  follows:  "The  full  Intent 
and  meaning  of  this  conveyance  is  that 
Frances  Fellbusb  shall  enjoy  tbe  above-de- 
scribed premises  for  and  during  the  term  of 
her  natural  life,  said  life  estate  to  take  ef- 
fect -upon  the  death  of  the  said  Fellbusb, 
grantor  herein,  and  the  remainder  to  go  to 
the  children  of  the  said  Justus  and  Frances 
Fellbusb."  To  hold  that  the  restriction  here 
expressed  relates  to  tbe  time  when  the  in- 
strument is  to  take  effect  may  perhaps  in- 
volve no  contradiction  of  anything  expressed. 
So  much  may  be  conceded  for  present  pur- 
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poses.  Certainly  quite  as  much  can  be  af- 
firmed of  a  contrary  construction,  that  would 
make  the  restrictive  clause  relate  to  the 
time  of  enjoyment  of  the  estate  given  or 
conveyed.  It  would  follow,  then,  that  the  In- 
strument is  equivocal  in  regard  to  the  very 
thing  the  law  allows  to  be  the  determining 
factor,  viz.:  the  purpose  of  the  maker.  It 
may  be  conceding  much  to  admit  that  the 
language  used  in  the  restrictive  clause  here 
lends  itself  as  readily  to  one  construction 
as  the  other;  but  so  much  being  admitted, 
we  are  necessarily  driven  to  the  consideration 
of  whatever  collateral  facts  the  case  pre- 
sents, in  order  to  develope  what  the  instru- 
ment leaves  obscure,  the  intent  of  its  maker 
with  respect  thereto.  In  such  inquiry  the 
fact  that  the  paper  is  in  form  a  deed  may 
properly  be  considered;  and  the  further  fact, 
possibly  of  larger  signiflcance,  and  one  which 
relates  to  a  matter  directly  put  in  Issue  by 
the  pleadings,  that  the  paper  had  passed 
from  the  hands  of  the  maker  into  the  hands 
of  the  party  named  as  grantee.  These  same 
facts  were  present  in  Turner  v.  Scott,  supra, 
but  they  could  not  be  considered  there  be- 
cause the  effect  would  have  been  to  contra- 
dict the  unequivocal  language  of  the  instm- 
inent.  In  the  present  case  the  plaintiff  asks 
the  cancellation  of  a  paper  In  form  a  deed, 
and  which,  under  a  construction  that  at 
least  does  no  violence  to  the  language  used, 
is  capable  of  operating  as  a  deed,  however 
much  It  may  be  capable  of  operating  as  a  will, 
and  which  is  in  the  hands  of  the  grantee, 
on  the  ground  that  he  intended  it  as  a  will 
and  not  as  a  deed.  The  burden  resting  up- 
on him  In  such  contention  was  wholly  over- 
looked. The  prima  fades  were  against  him, 
both  with  respect  to  the  form  of  the  Instru- 
ment and  the  i>ossession  of  It  by  the  grantee. 
If  he  Intended  it  as  a  will,  why  did  be  adopt 
the  form  of  a  deed?  If  he  Intended  it  as  a 
will,  why  did  he  hand  it  over  to  the  party 
named  as  grantee?  He  alleged  in  his  bill 
matters,  which,  if  accepted  as  true,  would 
overcome  the  adverse  prima  fades;  but  the 
answer  of  the  defendant  denied  each  material 
averment,  and,  upon  issue  joined  with  re- 
spect to  these,  the  plaintiff  rested  wholly  and 
entirely  upon  the  unsupported  averments  in 
his  bill.  As  we  have  said,  this  was  not  a 
case  in  which  the  construction  was  to  be 
placed  upon  the  instrument  in  entire  disre- 
gard of  the  pleadings,  proofs,  and  findings. 
The  issue  was  clearly  drawn,  and  there  was 
absolutely  nothing  offered  Ih  support  of  the 
averments  which  were  required  to  be  estab- 
lished before  the  instrument  could  be  de- 
clared something  different  from  what  It  pur- 
ports to  be,  and  what  Its  distinguishing 
characteristics  clearly  indicate  that  it  was. 
The  bill  in  the  first  Instance  was  properly 
dismissed  and  on  proper  grounds.  Any  other 
dlsi)osltion  of  it  would  have  been  in  palpable 
disregard  of  established  rules. 

The  decree  is  reversed  at  the  cost  of  the 
appelleeb 


COMMONWBAI/TH  v.  RBNZO. 

(Supreme  Court  of  Peimsylvania.    Nov.  2,  1906.) 

1.  Cbiuinai.  Law— Continuanob— Dbniai,. 

On  trial  for  murder,  it  appeared  that  coun- 
sel had  been  assigned  to  the  prisoner  several 
weeks  before  the  trial,  and  that,  when  their  ap- 
plication for  a  continuance  was  refused,  they 
still  bad  12  days  before  the  jury  was  called. 
Held,  that  a  refusal  of  continoanoe  was  no 
ground  for  reversal  of  conviction. 

2.  Same— Reading  Law  to  Juby. 

The   reading  by   the  prosecuting   attorney 

of  extracts  from  the  state  reports  in  a  criminal 

case  is  within  the  discretion  of  the  trial  judge. 

[Ed.  Note.— For  cases  in  point,  see  Ont.  Dig. 

vol.  14,  Criminal  Law,  S  1683.] 

8.  Homicide— Defenses. 

"Transitory  frenzy"  is  no  defense  to  murder 
in  Pennsylvania. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §  44.] 

Appeal  from  C!ourt  of  Oyer  and  Terminer, 
Indiana  County. 

Carmene  Renzo  was  convicted  of  murder, 
and  appeals.    Affirmed. 

The  following  errors  were  assigned ; 

(1)  The  court  erred  in  refusing  to  continue 
the  trial  of  the  case  on  the  application  of  the 
defendant,  making  the  following  order: 
"Sept.  8,  1905,  after  hearing  and  considering 
the  reasons  urged  for  a  continuance  In  this 
case,  we  do  not  feel  that  it  is  our  duty  to 
grant  it  There  has  been  time  for  prep- 
aration we  think  since  counsel  were  assigned 
for  this  defendant  and  there  yet  remains 
ten  days  for  preparation.  The  continuance 
of  the  case  is  therefore  refused."  (2)  The 
court  erred  In  allowing  the  private  counsel 
for  the  commonwealth  to  take  up  the  state 
reports  and  read  garbled  extracts  from  the 
same,  thereby  giving  a  false  Impression  of 
the  law  to  the  Jury,  to  the  great  prejudice  of 
the  defendant  while  arguing  the  case  to  the 
Jury,  and  under  the  objection  of  the  counsel 
for  the  defendant  (3)  The  court  erred  in 
taking  the  case  from  the  Jury  as  to  the  ques- 
tion of  Insanity,  wherein  he  charged  as  fol- 
lows :  "S'o  far  as  we  have  noticed  or  can 
recall,  there  Is  no  evidence  In  this  case  of 
defendant's  Insanity  at  the  time  of  the  com- 
mission of  the  crime;  but  this  Is  for  you  to 
discover,  and.  If  you  find  no  such  evidence, 
then  It  win  be  unnecessary  for  you  to  con- 
sider this  phase  of  the  case.  A  physician 
was  called  by  the  defendant  who  testified  to 
a  mental  condition  that  be  says  sometimes 
exists,  and  recited  the  symptom  or  effect 
of  such  a  condition,  but  not  with  reference 
to  this  case,  as  he  had  no  knowledge  of  it; 
and  so  his  evidence,  If  you  find  no  evidence 
of  insanity  In  the  defendant  at  the  time  of 
the  crime,  cannot  affect  the  question  of  the 
guilt  or  innocence  of  this  defendant" 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
and  STEWART,  JJ. 

E.  Walker  Smith  and  H.  E.  Anderson,  for 
appellant  George  J.  Felt  Dlst  Atty.,  and 
James  W.  Mack,  for  the  Commonwealth. 
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PER  CURIAM.  No  assljpiment  of  error 
has  any  merit  or  excuses  bringing  this  case 
here.  Counsel  were  assigned  to  the  prisoner 
several  weeks  before  the  trial,  and  after 
their  application  for  a  continuance  had  been 
refused  they  still  had  12  days  for  prepara- 
tion before  the  Jury  was  actually  called. 
The  case  was  not  at  all  complicated,  either 
in  facts  or  In  law,  and  counsel  have  not  ven- 
tured to  assert  here  that  there  was  any  de- 
foise  they  could  have  made  which  was  pre- 
vented by  want  of  time. 

There  was  nothing  to  Justify  the  charge 
that  the  prosecution  read  "garbled  extracts" 
from  the  state  reports  to  the  Jury.  Such 
reading  Is  not  a  desirable  practice.  It  leads 
to  connter  extracts  by  the  other  side,  and 
tends  to  confuse  the  minds  of  the  Jury.  They 
are  much  more  likely  to  get  clear  Ideas  of 
the  law  If  they  receive  It  altogether  from 
the  Judge.  But  the  practice,  subject  to  the 
discretion  and  control  of  the  Judge,  Is  not 
unlawful,  and  to  stigmatize  It  as  "reading 
garbled  extracts,"  without  even  an  effort 
to  show  any  misreading  or  perversion,  is 
reprehensible. 

There  was  no  evidence  of  Insanity  to  sub- 
mit to  the  Jury.  Indulgent  as  the  law  of 
Poinsylvanla  is  in  favor  of  the  accused.  It 
tias  never  tolerated,  nor  Is  likely  to  tolerate, 
a  doctrine  of  "transitory  frenzy"  as  a  de- 
fense to  murder.  The  medical  profession,  in 
tli^r  humane  efforts  to  diagnose  and  amelio- 
rate every  form  of  mental  as  well  as  bodily 
variation  from  normal  condition,  may  be  Jus- 
tified In  giving  it  a  specific  name  and  de- 
scription, bnt  in  the  eye  of  the  law  it  is 
nothing  but  vindictive  and  reckless  temper. 

The  Judgment  is  affirmed,  and  the  record 
remitted  to  the  court  below  that  execution 
may  be  tiad  according  to  law. 


CAFLISCH  et  al.  v.  LOGUB. 

(Supreme  Court  of  Pennsylvania.    Oct.  10, 
1906.) 

AppKAi.— Motion  to  Q'jash. 

Where  a  preliminary  injanction  has  been 
((ranted,  and  a  time  fixed  for  bearinK  a  motion 
to  continue  the  same,  subject  to  defendant's 
right  to  dissolve  at  any  time,  and  on  a  motion 
to  dissolve  the  court  orders  the  matter  contin- 
ued to  give  plaintiff  opportunity  to  file  his  an- 
swer, retnmable  to  regular  argument  court,  an 
appeal  from  both  orders  will  be  quashed. 

Appeal  from  Court  of  Common  Pleas,  Som- 
erset County. 

Bill  by  J.  C  Cafilsch  and  A.  L.  Caflisch 
against  George  W.  Logue.  From  an  order 
granting  a  preliminary  injunction,  defendant 
appeals.    Appeal  quashed. 

From  the  record  It  appeared  that  the  court 
entered  the  following  decrees: 

"And  now,  to  wit,  June  2,  1906,  upon  pres- 
entation of  within  bill  and  of  injunction  aUl- 
darits,  and  after  approval  of  injunction  bond 
filed  by  plaintiffs,  a  preliminary  injunction, 


as  prayed  for  within,  is  granted,  and  Satur- 
day, June  9,  1906,  at  10  o'clock  a.  m.,  at  the 
courtroom,  Somerset  Pa.,  fixed  as  the  time 
and  place  for  hearing  motion  to  continue  the 
same,  subject  to  the  defendant's  right  to 
move  to  dissolve  at  any  time.    Sec.  reg. 

"August  13,  1906,  cose  called  by  Attorney 
King,  and  matter  continued  to  give  counsel 
for  plaintiffs  an  opportunity  to  file  their  an- 
swer, returnable  to  regular  argument  court, 
to  which  Attorney  King  objects,  and  bill 
sealed." 

Argued  before  MITCHELL,  C.  J.,  and 
PELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

Alexander  King,  John  R.  Scott,  and  Koontz 
&  Ogle,  for  appellant  W.  H.  Ruppel,  for  ap- 
pellees. 

PER  CURIAM.    Appeal  quashed  at  bar. 


COMMONWEALTH  T.  MINNET. 
(Supreme  Court  of  Pennsylvania.    Nov.  2,  1906.) 

1.  Jury— QuALiFicATTONS. 

A  challenge  to  a  juror  is  properly  sustained 
where  he  has  conscientious  scruples  against 
capital  punishment  or  a  preconceived  opinion 
as  to  the  guilt  or  innocence  of  the  accused. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  31.  Jury,  8§  43»-448.  491.) 

2.  Samis — Challgnoe  fob  Cattsk. 

There  was  no  error  in  sustaining  the  chal- 
lenge of  the  commonwealth  for  cause  on  a  trial 
for  murder,  where  a  juror  stated  that  he  had 
conscientious  ncruples  against  capital  punish- 
ment, but  would  bring  in  a  verdict  according 
to  the  evidence,  though  it  would  do  violence  to 
his  conscience. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Jury,  {§  491,  496.] 

3.  Same. 

Where  a  Juror  declares  that  he  can  disre- 
gard bis  fixed  opinion,  he  is  not  disqualified. 

TEd.  Note. — For  cases  in  point,  see  Gent  Dig. 
voL  31,  Jury,  §  461.] 

4.  Crimtnai,     Law  —  Instructions  —  Objeo- 

TIONS. 

It  is  not  ground  for  reversal  that  the  jud^e 
in  his  charge,  in  reviewing  the  evidence,  omits 
or  insufiiciontly  refers  to  portions  that  counsel 
for  accused  think  material,  where  they  did  not 
call  the  attention  ot  the  court  to  such  matters 
before  the  case  went  to  the  jury. 

FEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  2022.] 

Appeal  from  Court  of  Oyer  and  Terminer, 
Fayette  Coimty. 

Wilbur  Mlnney  was  convicted  of  murder, 
and  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
and  STEWART,  JJ. 

S.  J.  Morrow,  R.  F.  Hopwood.  D.  M.  Hert- 
zog,  and  R.  M.  Carroll,  for  appellant  Thom- 
as H.  Hudson,  Dlst  Atty.,  and  Davis  W 
Henderson,  Asst  Dlst  Atty.,  for  appellee. 

PER  CURIAM.  The  second  and  third  as- 
signments of  error  are  to  the  court's  sus- 
taining the  commonwealth's  challenges  for 
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cause  to  Juron  who  had  conscientious  scru- 
ples against  capital  punishment  It  has 
long  been  settled  that  such  scruples  are  a 
good  cause  for  challenge  (Com.  t.  Lesher, 
17  Serg.  &  R.  155),  and  It  Is  equally  well 
settled  that  the  test  of  such  scruples  as  a 
disqualification  Is  the  Juror's  own  testimony 
as  to  his  ability  to  throw  aside  their  Influence 
and  render  a  verdict  according  to  the  evi- 
dence  alone.     Com.   v.   Valsalka,   181  Pa. 

17  (34),37  Aa406. 

The  same  test  is  applicable  to  the  disquali- 
fication by  a  preconceived  opinion  of  the 
Juror  as  to  the  guilt  or  innocence  of  the 
prisoner,  which  Is  the  ground  of  the  fourth 
assignment.     Com.  v.  Taylor,  129  Pa.  534, 

18  Atl.  558,  and  cases  there  cited.  But  this 
test,  while  in  the  nature  of  things  the  only 
one  available,  Is  not  to  be  applied  solely  on 
the  Juror's  own  conclusion.  He  may  honestly 
think  he  can  disregard  his  scruples  or  his 
oplnicm,  and  may  honestly  try  to  do  so,  but 
his  ability  as  well  as  his  willingness  must 
be  shown  to  the  satisfaction  of  the  Judge, 
and  the  latter  must  be  allowed  a  large  meas- 
ure of  discretion.  "We  cannot  bring  before 
us  the  tones,  the  manner,  and  apparent  spirit 
and  character  of  this  juror,  and  for  that 
reason  we  cannot  review  the  influedce  such 
considerations  exercised  upon  the  mind  of 
the  learned  Judge."  Com.  v.  Roddy,  184  Pa. 
274,  39  Atl.  211.  "The  established  test  Is 
whether  or  not  the  Juror  can  throw  aside 
his  impression  or  opinion  and  render  an  Im- 
partial verdict  cm  the  evidence  alone.  That 
question  the  Juror  alone  can  answer,  and  the 
weight  of  his  answer  Is  not  to  be  determined 
exclusively  by  his  words  as  they  appear  In 
print  In  the  record,  but  by  his  words,  man- 
ner, and  bearing,  as  to  which  a  fair  measure 
of  discretion  must  be  allowed  to  the  court 
below  which  had  the  Juror  before  It"  Com. 
V.  ESagan,  190  Fa.  10,  42  Atl.  374. 

In  the  present  case  the  two  Jurors  who 
had   conscientious   scruples  against   capital 


punishment  each  testified  that  he  would 
bring  In  a  verdict  according  to  the  evidence, 
hut  it  "would  worry  his  conscience"  ot 
"would  do  violence  to  his  conscience."  T6o 
Judge  might  very  fairly  doubt  If  the  Jurors 
bad  the  ability  to  be  entirely  Impartial, 
though  they  might  honestly  make  the  effort 
But,  even  If  he  had  no  such  doubt,  he  was 
right  In  holding  that  the  law  did  not  compel 
him  to  subject  a  Juror  to  such  a  strain  on 
his  conscience.  It  was  a  proper  exercise  of 
his  discretion.  But,  even  if  the  discretion 
had  been  Improvldently  exercised,  the  prison- 
er would  not  have  been  Injured,  for  he  had 
no  right  to  the  service  of  any  particular 
Juror  on  his  panel,  and  if  he  had  a  legal  and 
impartial  Jury  this  was  all  he  was  entitled 
to.  Com.  v.  MoBler,  135  Pa.  221,  19  Atl.  943, 
and  cases  collected  in  Thompson  &  Merriam 
on  Juries,  H  159,  261,  271.  On  the  point 
made  In  the  fourth  assignment  that  the 
Juror  testified  that  he  had  a  "fixed  opinion," 
the  case  of  Ourley  v.  Com.,  84  Pa.  151,  Is  ex- 
press authority  that  notwithstanding  the 
Juror's  use  of  the  term  "fixed  opinion,"  he 
was  not  disqualified  if  he  still  declared  he 
could  disregard  It  and  be  governed  by  the 
evidence  alone. 

The  other  assignments  do  not  require  any 
detailed  discussion. 

The  amendment  of  the  record  of  the  first 
trial  was  Justified  by  the  minute  book  and 
merely  conformed  the  record  to  the  verdict 
as  it  was  actually  rendered.  We  have  con- 
stantly to  remind  counsel  that,  where  the 
Judge  In  his  charge  reviewing  the  evidence 
omits  or  Insufficiently  refers  to  portions  that 
counsel  think  material,  it  Is  their  duty  to 
call  the  Judge's  attention  to  them  before  the 
case  goes  to  the  Jury,  so  that  the  error,  if 
there  is  one,  may  be  corrected  before  it  has 
done  any  harm. 

The  Judgment  is  affirmed,  and  the  record 
is  remitted  to  the  court  that  execution  may 
be  had  according  to  law. 
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DRYDEN  r.  ZRLL  &  MBRCERBT. 
(Court -of  Appeals  of  Maryland.    Nov.  16,  1906.) 
Gamiho— Pdbchask  or  Stock  on  Maboih— 

EVIDCNCB. 

XtTidence  in  an  action  by  stockbrolcera  on 
■n  accoont  with  a  person  to  whom  they  claimed 
to  bare  sold  stock  on  margin  held  insnfficient 
to  show  that  the  transaction  was  a  gambling 
contract. 

Appeal  from  Baltimore  City  Court;  Daniel 
Glrand  Wright,  Jndge. 

Action  by  Zell  &  Merceret  against  Llttle- 
tm  T.  Drydcfn,  administrator  of  Samuel  I. 
Ford,  deceased.  Judgment  for  plalntUEB. 
Defendant  appeals.    Affirmed. 

Argued  before  McSHEBRT,  O.  3.,  and 
BRISOOB,  BOYD,  PBARCE,  SCHMUCKEB, 
JONES,  and  BURKE,  JJ. 

Tbomas  Ireland  Elliott,  for  appellant 
Frank  Gosnell,  for  appellees. 

BTTBKB,  J.  This  appeal  presents  an  in- 
quiry into  a  certain  stodc  transaction  had 
by  Samuel  I.  Ford,  now  deceased,  acting 
through  his  agent,  A.  Lincoln  Dryden,  with 
the  firm  of  Zell  ft  Merceret,  who  were  li- 
censed stockbrolms  of  Baltimore  City  and 
memtjers  of  the  Stodc  Exchange.  Samuel 
I.  Ford  died  in  1904,  and  this  suit  was 
brought  against  bis  administrator,  Littleton 
T.  Dryden,  and  resulting  in  a  judgment 
against  him  in  the  Baltimore  Olty  court  for 
the  sum  of  $1,414.37  to  bind  assets  in  his 
hands.  From  that  Judgment  this  appeal 
was  taken^ 

The  record  brings  up  for  review  three 
questions  only,  two  of  which  relate  to  the 
ruling  of  the  court  upon  questions  of  evi- 
dence, and  one  to  the  action  of  the  court  in 
dealing  with  the  special  exceptions  filed  by 
the  plaintiff  to  the  defendant's  prayers,  and 
In  refusing  the  two  prayers  offered  by  the 
defendant  The  accoimt  upon  which  this  suit 
was  Instituted  was  opened  by  the  defendant's 
intestate  with  the  plaintiffs  on  the  lOtb 
of  April,  1901;  but  the  evidence  shows  that 
there  bad  been  prior  stock  transactions  be- 
tween the  parties.  The  accounts  as  to  these, 
however,  had  been  closed  on  the  4th  of 
April,  1901,  by  a  check  givm  by  the  firm  to 
Samuel  I.  Ford  for  the  amount  due  him,  to 
wit,  |1,145.  A  new  account  was  opened  on 
the  10th  of  April,  1901,  on  which  day  the 
plaintiffs  contend  that  Samuel  I.  Ford  pur- 
chased from  them,  through  his  agent,  A. 
IJncoln  Dryden,  20  shares  of  stock  of  the 
International  Trust  Company  and  25  shares 
of  Continental  Trust  Company  stock.  At 
the  close  of  the  plaintiffs'  case  It  was  agreed 
by  counsel  that  if  the  jury  should  find  a 
verdict  for  the  plaintiffs,  it  should  be  for 
the  purchase  price  of  25  shares  of  Continent- 
al Trust  Company  stodt  at  $241.25  per  share, 
<><|uaHng  $6,056.38,  which,  with  interest  at 
6  per  cent  added,  less  dividends  received, 
with  interest  thereon  at  6  per  cent,  amount- 
ed to  the  sum  of  16,413.87,  and  that  there 
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should  be  deducted  from  the  last-mentioned 
amount  the  value  of  the  26  shares  of  Con*^ 
tinental  Trust  Company  stodt  at  the  present 
market  price  of  $200  per  share,  namely, 
$6,000,  the  plaintiffs  to  retain  said  sum,  and 
that  the  verdict  and  judgment  in  the  case, 
if  for  the  plaintiffs,  were  only  to  bind  the  as- 
sets. The  jury  found  for  the  plaintiffs,  and 
the  amount  of  their  verdict  was  in  exact 
accordance  with  the  agreemoit  We  are  ' 
therefore  relieved  of  any  question  as  to  the 
proper  measure  of  damages,  as  that  was 
agreed  upon 'by  the  parties  th^nselves,  and 
was  followed  by  the  Jury  In  fixing  the 
amount  of  the  verdict 

The  appeal  involved  a  consideration  of 
the  real  nature  of  the  transacticm  between 
tbe  parties  as  to  the  25  shares  of  Continent- 
al Trust  Company  stock  mentioned  in  the 
agreement  of  counsel  referred  to  above.  The 
claim  of  the  plaintiffs  Is  that  there  liad  t>eeu 
a  bona  fide  purchase  from  them  by  Samuel  I. 
Ford  of  said  stock,  and  that  In  consequence 
of  the  depreciation  In  the  market  value  of 
the  stock  he  had  become  indebted  to  them  in 
a  sum  equal  to  that  found  by  the  verdict  of 
tbe  Jury.  The  contention  of  the  defendant 
is  that  the  transaction  was  a  gaming  or 
wagering  contract,  as  those  terms  have  been 
defined  by  this  court  in  the  cases  of  Burt  v. 
Myer,  71  Md.  502-604,  18  Atl.  796;  BlUings- 
lea  V.  Smith,  77  Md^  619,  26  Atl.  1077,  and 
Cover  v.  Smith,  82  Md.  593,  34  AU.  465,  and 
is,  therefore,  null  and  void.  What  is  a  gamb- 
ling or  wagering  contract  as  applied  to  cases 
of  this  kind,  upon  which  no  recovery  can 
be  had  in  this  state,  is  thus  defined  in  Blll- 
ingslea  v.  Smith,  supra :  "Where  the  contract 
is  that  in  case  of  a  decline  In  the  market 
price  of  the  stodt,  the  purchaser  is  to  pay 
the  differ^ice  between  the  contract  price  and 
the  market  price,  and  there  is  no  Intention 
that  he  shall  receive  and  pay  for  the  stock 
itself,  the  dealing  Is  a  gambling  contract  and 
the  law  does  not  permit  an  action  to  be 
maintained  upon  It"  The  law  presumed  the 
validity  of  the  contract  sued  on,  and  tbe  bur- 
den Is  upon  the  defendant  to  offer  evidence 
legally  sufficient  to  prove  that  it  was  a 
gambling  contract  within  the  rules  stated. 

Is  there  any  evidence  in  the  case  legally 
sufficient  to  support  the  defendant's  conten- 
tion? The  circumstances  under  which  the 
dealings  between  the  parties  began,  as  tes- 
tified to  by  Mr.  A.  Lincoln  Dryden,  will  shed 
a  great  deal  of  light  upon  the  Intention  of 
the  parties  and  upon  the  real  nature  of  the 
transaction.  Mr.  Dryden  testified:  That 
while  on  a  visit  to  Buffalo  he  had  met  his 
uncle,  Mr.  Ford,  who  spoke  to  him  about 
some  friends  in  Baltimore  whom  he  had 
heard  were  dealing  in  securities,  and  that  he 
requested  witness  to  take  a  few  hundred 
dollars  and  "see  what  you  can  do  with  it  for 
me."  That  upon  his  return  to  Baltimore  he 
saw  Mr.  Merceret  at  the  custom  house,  and 
told  him  of  his  uncle's  request    "I  told  him 
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Jnst  what  had  happened,  and  I  said:  'I 
have  Just  so  much  money  here.  What  do 
yoa  think  Is  the  best  thing  to  do?  I  would 
like  to  purchase.'  He  said:  'I  will  go  back 
and  let  you  know.'  I  do  not  think  be  had 
anything  that  day,  but  I  am  not  sure.  He 
went  ahead  to  make  some  purchases  that 
day,  and  I  gave  him  the  margin  on  whatever 
he  purchased."  In  the  two  accounts,  the 
first  of  which  was  opened  December  3,  1900, 
and  closed  on  the  4th  of  April,  1901,  it  ap- 
pears that  all  the  shares  of  Btock  therein 
mentioned  were  actually  bought  land  paid  for 
1b  cash  by  Zell  &  Merceret,  and  that  they 
carried  the  securities  so  purchased  for  the 
account  of  Samnel  I.  Ford,  charging  him  in- 
terest and  taxes,  and  crediting  him  with  the 
dividende  and  part  payments,  and  that  they 
were  ready  to  deliver  the  securities  to  blm 
at  any  time  upon  liis  payment  of  the  sum  due 
on  the  purchase.  Mr.  Zell  testified:  That 
bis  firm  was  prepared  to  deliver  the  certlfi- 
catee  of  stock  to  Mr.  Ford.  "We  paid  for 
them,  and,  if  he  had  paid  us,  we  would  have 
delivered  the  certificates.  We  were  in  a  posi- 
tion to  deliver  them."  The  method  of  deal- 
ing when  the  purchase  is  made  upon  marg- 
inal accounts  is  stated  as  follows  by  Mr. 
Zell:  "A  Juror:  When  stock  Is  bought  on 
margin,  does  the  customer  get  a  certificate  of 
that  stock?  A.  If  the  stock  is  bought  for 
cash.  If  you  should  buy  100  shares  of  Con- 
solidated Oas  at  $90  a  share,  tliat  would 
represent  $9,000,  and  If  you  gave  me  a 
check  for  $9,000  I  should  deliver  the  100 
shares  of  Oas  stock  less  the  commission; 
but,  if  you  bought  gas  stock  on  a  margin,  I 
would  require  you  to  put  xvp  $1,000.  Q. 
Then  I  would  not  get  the  certificate?  A, 
I  would  get  the  certificate,  and  after  that 
borrow  on  the  certificate  from  the  bank  or 
trust  company.  Mr.  Gosnell:  The  certifi- 
cate would  not  be  given  up  until  all  'was 
paid?  A.  Not  until  everything  was  paid. 
We  never  give  it  up  until  then.  Everything 
has  to  be  paid  In  full.  We  do  not  give  the 
certificates,  except  then.  We  could  not  allow 
a  customer  simply  to  put  up  a  margin  and 
give  him  the  certificate.  It  would  be  im- 
possible to  do  that  Mr.  Oosnell:  In  other 
words,  in  reference  to  the  former  question, 
it  was  a  proper  thing  for  you  to  hold  the 
2S  shares  until  the  account  was  paid  for. 
A.  Until  it  was  paid  for.  By  a  margin  peo- 
ple not  having  the  full  amount  of  money  to 
pay  for  the  stock  can  secure  it  Say  stock 
Is  worth  $6,000,  and  th^  come  in  here  and 
put  a  $1,000  margin ;  and  I  have  had  lots  of 
people  come  in  six  weeks  afterwards  and  pay 
ttie  difference  of  $4,000,  and  take  that  stock 
vf.  Some  people  never  take  It  up.  Q.  You 
paid  for  it  In  1901?  A.  I  paid  for  it  We 
dem't  boy  anything  on  the  Exchange  you 
doa't  pay  spot  cash  for.  It  is  all  cash  busi- 
ness, all  our  dealings  on  the  Exchange." 


There  can  be  no  doubt  that  Mr.  A.  Lincoln 
Dryden  contracted  to  buy  from  the  plain- 
tiffs for  account  of  his  uncle,  the  Continental 
Stock,  and  that  the  stock  was  purchased  by 
them  in  pursuance  of  his  direction.  It  was 
so  testified  to  by  Mr.  Zell,  and  not  denied  by 
Mr.  Dryden.  It  is  also  clear  that  Mr.  Fold 
had  knowledge  of  the  purchase,  and  that  be 
ratified  and  acquiesced  in  the  purchase,  •< 
that  stock.  Upon  this  point  Mr.  Dryden  tes- 
tified as  follows :  "Q.  Will  you  tell  us  what 
if  anything,  your  uncle  did,  after  he  was 
Informed  of  the  purchase  of  26  shares  of 
Continental,  toward  giving  his  consent  to 
the  purchase  or  acceptance  of  the  purctiase? 
A.  He  was  afraid;  as  the  darky  says,  'kind 
of  skittish.'  He  was  at  lecturer,  and  what 
money  be  made  he  kept  in  bank.  He  was 
always  more  or  less  timid,  and  when  he 
found  that  another  move  had  been  made  he 
was  a  little  timid  about  the  matter,  and 
said :  'I  do  not  know  whether  this  is  best  or 
not  I  do  not  think  yoa  ought  to  have  done 
it  perhaps.'  He  demurred;  but  he  said: 
'All  right;  let  it  go.  Four  hundred  will 
make  it  even.'  The  Court :  Then  he  acceded 
to  the  purchase?  A.  With  some  beeltancy, 
and  with  some  little  regret  may  t>e,  that  It 
had  been  done.  Any  way,  he  stood  by  tbe 
four  hundred,  and  that  I  did  not  see  him  any 
more  until  Mr.  Merceret  said  Mr.  Zell  was 
pressing  lilm  very  strenously,  and  unless 
something  was  done  he  was  going  to  sell 
out"  We  fail  to  find  any  evidence  legally 
sufficient  to  bring  the  case  within  the  prin- 
ciple of  the  cases  referred  to  above,  and 
therefore  the  court  was  right  in  its  rulings 
upon  the  special  exceptions  to  the  defend- 
ant's first  and  second  prayers,  and  in  refus- 
ing to  grant  those  prayers. 

The  first  and  second  exceptions  were  tak- 
en to  the  refusal  of  the  court  to  permit  tbe 
defendants  to  ask  the  witness  Edwin  S.  Zell 
tbe  following  questions:  (1)  'That  leads  me 
to  ask  this  question:  If  you  bad  sold  tbe 
Continental  Trust  Company  stock  when  you 
sold  the  International  Trust  Company  stock, 
or  if  you  had  sold  tbe  Continental  Trust 
sto(^  when  the  margin  was  exhausted,  would 
you  not  have  gotten  more  money  for  it  than 
you  would  have  to-day?"  (2)  "Do  you  know 
what  the  Continental  Trust  Company  stock 
was  gelling  for  on  the  22d  day  of  November, 
1001,  the  date  of  this  letter?"  As  to  these 
exceptions  it  Is  sufficient  to  say  that  there 
was  no  obligation  upon  the  plaintiffs  to  have 
sold  the  stock  at  the  time  indicated  in  tbe 
questions,  and,  besides,  they  bad  be^i  ex- 
pressly requested  not  to  sell  tbe  Continental 
Trust  Company  stodc.  We  think  the  ob- 
jections to  these  questions  were  properly  sus- 
tained. 

Judgment  affirmed,  with  costs  to  tbe  ap- 
pellenii  above  and  bdow. 
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MAYOR,  ETC.,  OF  CITY  OF  BALTIMORE 
V.  MEREDITH'S  FORD  &  JARRETTS- 
VIWJ3  TURNPIKE  CO.  IN  BALTIMORE 
&  HARFORD  COUNTIES. 

(Coart  of  Appeals  of  Maryland.    Not.  16,  1906.) 

1.  Vkrue— LooAL  OB  Tkarsitobt  AcriONi— 
Trespass  to  Real  Estate. 

Trespass  to  renl  property  is  a  local  action, 
and  the  suit  must  be  brought  in  the  county  or 
place  when  the  cause  of  action  ai-ose. 

[XU.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  48,  Venue,  |  3 ;  vol.  46,  Trespass,  §  73.] 

2.  MURICIPAI.    COBPOBATIONS  —  AOTIONB— CiL- 

PACrtT  TO  BE  StrsD. 

A  municipal  corporation  may  be  sued  for 
trespass  to  real  estate  in  a  court  other  than  its 
own. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
7ol.  36,  Municipal  Corporations,  §  2195.] 

3.  CouBTS—JiTBisDiOTioN— Consent. 

Unless  a  court  has  Jurisdiction  of  the  per- 
son and  subject-matter,  no  consent  can  con- 
fer it. 

[EU.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  13,  Courts.  {(  TSSl.] 

Appeal  from  Circuit  Court,  Baltimore 
Coonty:   Frank  I.  Duncan,  Judge. 

Action  by  the  Mraedltb'a  Ford  &  Jarretts- 
vUIe  Turnpike  Company  In  Baltimore  &  Har- 
ford Oauntles  against  the  mayor  and  city 
eoDnclI  of  Baltimore.  From  a  judgment  for 
plalntiir,  defendant  appeals.    Affirmed. 

Argaed  before  McBHERRY,  O.  J.,  and 
BRISCUE,  BOYD,  SCHMUOKBB,  and 
JONBS,  JJ. 


S.   H.   Lauchbelmer,   for  appellant. 
David  O.  Mcintosh,  for  appellee. 


Col. 


BRISCOE,  J.  Tbls  Is  an  appeal  from  an 
order  of  tbe  circuit  court  of  Baltimore  coun- 
ty, passed  on  the  17th  of  February,  1906, 
oretmUng  a  motion  by  tbe  defendant  for  a 
judgment  of  non  proa  a  motion  to  quasb 
tbe  writ  of  summons  and  tbe  return  of  tbe 
sberlff  thereto,  and  from  tbe  Judgment  en- 
tered thereon. 

Tbe  plaintiff  Is  a  turnpike  company  doing 
business  In  Baltimore  and  Harford  counties, 
under  the  corporate  name  of  the  Meredith's 
Ford  &  JarrettSTille  Turnpike  Company  of 
Baltimore  &  Harford  Counties.  The  defend- 
ant is  tbe  mayor  and  city  council  of  Balti- 
more, a  municipal  corporation,  and  tbe  own- 
er of  tbe  bed  of  tbe  Gunpowder  river,  and 
certain  lands  contiguous  thereto.  In  Balti- 
more county,  adjacent  to  the  plaintiff's  turn- 
pike. Tbe  substantial  cause  of  the  action, 
and  tbe  grievance  complained  of  by  tbe 
plaintiff  below,  is  tbe  alleged  wrongful  acts 
of  tbe  defendant  in  erecting  large  banl^s 
of  earth  near  tbe  bed  of  tbe  river,  forcing 
the  water  and  dirt  to  flow  over  and  upon 
the  tompike,  thereby  causing  Injury  and 
damage  to  tbe  road.  Tbe  defendant  appear- 
ed specially  to  tbe  suit,  and  based  Ita  mo- 
tion for  a  judgment  of  non  pros,  upon  cer- 
tain asoigned  reasons,  which  may  be  stated, 
for  the  purposes  of  tbls  appeal,  to  be:  (1)  Be- 
cause the  mayor  and  city  council  of  Balti- 


more is  a  municipal  Mxporation,  and  eon 
be  sued  only  in  Its  own  courts,  and  because 
tbe  attempt  to  subject  it  to  tbe  jurisdiction 
of  tbe  circuit  court  for  Baltimore  county  can- 
not avail.  In  tbe  absence  of  Its  consent.  (2) 
Because  tbe  mayor  and  city  coimcil  of  Balti- 
more claims  it  is  exempt  from  suit  In  any 
court  except  tbe  courts  of  Baltimore  City. 

It  Is  admitted  that  tbe  turnpike  road  al- 
leged to  have  been  obstructed  and  injured 
lies  in  Baltimore  county,  and  tbat  tbe  injury 
occurred  in  tbe  county  where  tbe  suit  was 
brought  It  must  also  be  conceded,  at  tbe 
outset,  that  tbe  action  Is  In  Its  nature  local, 
because  the  declaration  states  tbat  tbe  turn- 
pike road,  which  ran  along  tbe  banks  of  the 
Gunpowder  river,  the  obstruction  which 
caused  the  Injury  to  tbe  plaintifrs  property, 
and  the  river  Itself,  where  tbe  alleged  dam- 
age was  done,  are  all  situate  In  Baltimore 
county.  The  counsel  for  tbe  city,  in  their 
very  able  and  elaborate  brief  contend:  (1)  A 
municipal  corporation  can  be  sued  In  Its  own 
courts  only.  (2)  The  statute  law  of  Mary- 
land makes  no  provision  for  suits  against  m 
municipal  corporation  In  any  court  other 
than  Its  own.  0)  There  is  nothing  in  tbe 
common  law,  as  interpreted  by  tbe  courts  of 
Maryland,  tbat  is  to  be  taken  as  a  qualifica- 
tion of  tbe  rule  tbat  municipal  corporations 
cannot  be  sued  lu  courts  other  than  their 
own.  Tbe  sole  question  thus  presented  Is 
whether  a  municipal  corporation  can  be  sued, 
in  this  form  of  action,  in  a  court  other  than 
its  own. 

While  tbe  question  is  an  Important  one, 
and  may  be  regarded  as  unsettled,  in  so  far 
as  any  direct  decision  of  tbls  court  may  be 
found,  we  are  not,  however,  without  what 
may  be  considered  analogous  adjudications 
upon  tbe  question  here  raised.  The  distinc- 
tion between  local  and  transitory  actions  bas 
been  carefully  differentiated  and  sustained 
by  a  number  of  cases.  In  Crook  v.  Pitcher, 
61  Md.  510,  it  Is  said:  "If  the  cause  of  ac- 
tion could  only  have  arisen  in  a  particular 
place,  the  action  Is  local,  and  the  suit  must 
be  brought  In  the  county  or  place  In  which 
it  arose.  Actions  for  damages  to  real  prop- 
erty, actions  on  tbe  case  for  nuisances,  or  for 
the  obstruction  of  one's  right  of  way,  are 
according  to  all  the  authorities  local."  .In 
Ireton  v.  Mayor  and  City  Council  of  Balti- 
more, 61  Md.  432,  tbe  plaintiff  sued  tbe  city 
In  the  circuit  court  of  Baltimore  county  for 
damages  to  his  real  estate  and  a  mill  there- 
on by  the  construction  of  a  lake  near  the 
plaintiff's  property.  The  cmitention  In  that 
case  was  that  a  municipal  corporation  could 
not  be  sued  outside  Its  territorial  limits. 
This  court,  however,  reversed  tbe  judgment 
of  tbe  court  below  In  quashing  the  writ  of 
summons,  upon  the  ground  that  the  motion 
was  too  late,  for  the  reason  the  city  bad  ap- 
peared by  attorney  to  tbe  suit;  but  it  dis- 
tinctly held:  "The  injury  sued  for  In  this 
case  was  done  to  real  estate,  and  the  action 
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was  local,  and  not  transitory.  This  is  the 
common-law  mle,  and  by  the  decision  in  Pat- 
terson T.  Wilson,  6  6111  &  3.  409,  has  been 
held  to  be  the  law  In  this  state.  The  circuit 
court  for  Baltimore  county,  being  a  court 
of  general  Jurisdiction,  had  undoubted  cognl- 
Eance  of  the  subject-matter."  In  the  case  of 
Gunther  t.  Dranbauer,  86  Md.  1,  38  Atl.  S3, 
it  was  said:  "If  the  pending  action  Involved 
the  right  of  the  plaintiff  to  use  the  alleged 
highway,  If  he  claimed  a  right  to  use  It  and 
the  defendant  obstructed  the  way,  and  by 
that  or  other  means  denied  the  existence  or 
Interfered  with  the  exercise  of  the  asserted 
right,  the  cause  of  action  would  indisputably 
be  local,  for  the  reason  that  the  injury  to 
that  particular  real  estate  or  easement  could 
not  possibly  have  arisen  anywhere  else  than 
where  the  thing  injured  was  actually  sit- 
uated." The  rule  seems  to  Tm  well  estab- 
lished, both  upon  autliorlty  and  reason,  that 
trespass  to  real  property  Is  a  local  action, 
and  the  suit  must  be  brought  In  the  county 
or  place  where  the  cause  of  acti<Hi  arose. 

But  it  is  earnestly  urged  upon  the  part 
of  the  appellant  that  the  authorities  cited 
and  tlie  reason  for  the  rule  stated  have  no 
applicatioii  to  the  case  at  bar,  because  the 
statute  law  of  the  state  makes  no  provision 
for  such  suits,  and  there  is  nothing  in  the 
mle  of  the  common  law,  as  interpreted  by 
the  courts,  that  can  be  taken  as  a  qualiflca- 
tion  of  the  rule  that  municipal  corporations 
cannot  be  sued  In  courts  other  than  their 
own.  We  have  been  referred  to  no  decision 
in  this  state  that  holds  that  a  municipal  cor- 
poration should  not  be  lK>imd  by  the  rules  of 
law  which  are  applicable  to  other  litigants, 
and  no  sound  reason  can  be  given  why  they 
should  be  excepted.  The  contention  of  the 
appellant,  if  carried  to  its  logical  conclusion, 
would  result  in  depriving  municipalities  in 
the  state  which  have  no  courts  from  suing 
or  being  sued  at  all  in  this  class  of  cases, 
and  would  require  all  actions,  even  of  eject- 
ment, dower,  trespass  to  real  property,  and 
the  like,  to  be  instituted  in  Baltimore  CSity, 
notwithstanding  the  fact  that  the  land  was 
situated  In  the  counties  of  the  state.  The 
authorities  relied  upon  by  the  appellant  can- 
not be  regarded  as  controlling,  or  establish- 
ing a  rule  that  would  lead  to  such  results. 
The  case  of  City  of  Baltimore  v.  Merryman, 
86  Mdr  686,  39  Atl.  98,  was  a  suit  by  a  resi- 
dent of  Baltimore  county  against  the  city,  a 
mimlcipal  corporation,  and  the  action  was 
brought  in  Baltimore  county,  and  subsequent- 
ly removed  to  Harford  county,  where  the 
trial  was  bad,  and  Judgment  rendered  for 
the  plaintiff.  The  suit  was  for  damages  to 
the  plaintiff's  farm,  resulting  from  the  erec- 
tion of  a  dam  across  the  Gunpowder  river, 
whereby  the  stream  became  obstructed,  so  as 
to  cause  the  water  to  overflow  the  farm,  and 
Injure  the  fencing,  crops,  etc.,  thereon.  The 
plaintiff  recovered  a  verdict  for  $2,500,  and 
the  Judgment   was  affirmed   on   appeal   to 


this  court  WMIe  the  question  here  present- 
ed does  not  appear  to  have  been  raised  or 
passed  on  In  the  case,  it  can  hardly  be  con- 
tended that  so  vital  a  point  as  one  ailecting 
the  Jurisdiction  of  the  court  would  have 
escaped  such  eminent  counselors  as  Judge 
Elliott  and  Hon.  Thomas  G.  Hayes,  who  ap- 
peared on  the  part  of  the  city,  if  the  prac- 
tice had  not  been  thus  established.  In  Crook 
T.  Pitcher,  supra.  Judge  Robinson,  in  deliver- 
ing the  opinion  of  the  court,  cites  with  ap- 
proval two  cases  in  which  municipal  corpora- 
tions were  parties  and  where  the  rule  was 
sustained.  In  Mayor,  etc.,  of  London  v.  Cole, 
7  D.  E.  Reports,  588,  Lord  Kenyon,  O.  J., 
said:  "An  action,  tlte  fruit  of  which  is  the 
delivery  of  the  land  itself,  is  necessarily 
local,  because  the  possession  of  land  situate 
in  one  county,  cannot  be  delivered  by  the 
sheriff  of  another."  And  to  the  same  effect 
is  Mayor  of  Berwick  y.  Ewart,  2  W.  Black. 
1070.  So  In  Mercer  Co.  t.  Cowles,  7  Wail. 
(U.  S.)  118,  19  U  Ed.  87,  and  in  Vincent  r. 
Lincoln  County  (C.  C.)  80  Fed.  749,  it  was 
held  that  a  public  ootporation  could  be  sued 
in  a  federal  court  by  a  citizen  of  another 
state.  It  lias  always  been  the  settled  law 
in  England  that  actions  for  Injuries  to  real 
property  should  l>e  brought  in  the  county 
where  the  injuries  occurred.  In  Mostyn  ▼. 
Fabrigas,  Oowper,  176,  Lord  Mansfield  said: 
"There  is  a  formal  and  substantial  distinc- 
tion as  to  the  locality  of  trials.  The  suli- 
stantlal  distinction  Is,  where  the  proceeding 
is  in  rem,  and  where  the  effect  of  the  Judg- 
ment cannot  be  bad.  If  >it  Is  laid  in  a  wrong 
place.  That  is  the  case  of  ejectment,  where 
possession  is  to  be  delivered  by  the  sheriff 
of  the  county,  and,  as  trials  in  England  are 
in  particular  counties,  the  officers  are  county 
officers;  therefore  the  Judgment  could  not 
have  effect  If  the  action  was  not  laid  in  the 
proper  county." 

Coming  then,  to  the  statutes  in  this  state, 
bearing  upon  the  question,  we  find,  that  by 
section  145  of  article  76  of  the  Code  of  Pub- 
lic General  Laws  it  is  provided  that  if  any 
trespass  shall  be  committed  on  any  real  prop- 
erty, and  the  person  committing  the  same 
shall  remove  from  the  county  where  such 
property  may  lie,  or  cannot  be  found  In 
such  county,  such  trespasser  may  be  sued  in 
any  county  where  he  may  be  found,  etc. 
Manifestly,  under  this  section,  the  suit  must 
be  brought  in  the  country  where  the  land  Ilea 
and  where  the  injury  to  the  property  was 
committed,  unless  the  person  removes  there- 
from or  cannot  be  found  therein.  Balto.  & 
Y.  T.  Co.  v.  Crowthers,  63  Md.  671,  1  Atl. 
279;  PattersMi  v.  Wilson,  6  Gill.  &  J.  499. 
So  in  actions  of  ejectment  the  suit  must  be 
brought  in  the  court  having  Jurisdiction 
where  the  prop^ty  in  dispute  Is  located  or 
found,  except  In  cases  provided  for  in  sec- 
tion 74  of  article  75  of  the  Code  of  Public 
General  I^ws.  The  authorities  cited  and 
relied  upon  to  sustain  the  appellant's  conten- 
tion in  this  case  will  be  found,  upon  an  ex- 
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amlnatlon,  to  t>e  either  acttons  of  debt  or  rest- 
ing upon  statutes  not  applicable  to  tbls  form 
of  action.  But,  -whaterer  may  be  the  deci- 
sions elsewhere,  we  think  it-  is  dear,  both 
on  reason  and  authority,  that  a  municipal 
corporation  can  In  this  state  be  sned,  as  In 
tills  case,  in  a  court  other  than  its  own. 

We  do  not  deem  It  necessary  to  discuss 
the  qnestion  of  consent  to  confer  Jurisdiction 
on  the  conrt.  It  is  well  established  that,  un- 
less the  court  bad  jurisdiction  of  the  person 
and  subject-matter,  no  consent  would  confer 
It  Price  V.  Hobbs,  47  Md.  359;  Meyer  v. 
Hoiderson,  88  Md.  685,  41  Atl.  1073,  42  AU. 
2U.  For  the  reasons,  given,  the  Judgment 
will  be  affirmed. 

Judgment  affirmed,  with  costs. 


ROSEN8TOCK  v.  KBTSEE  et  al. 

(Conrt  of  Appeals  of  Maryland.    Not.  16, 1906.) 

MoBTCAGES  —  Deed  as  Mobtqagb— Cbxation 
o»  Gbound  Rent— Evidkncb— StJiTiciKNCT. 
An  executor,  having  power  of  sale  of  cer- 
tain mortgaged  property  for  which  a  decree  of 
■ale  under  the  mortgage  had  been  procured,  re- 
ported to  the  court  a  sale  for  the  same  sum  as 
the  mortgage,  with  the  understanding  that  the 
parchaaer  shonld  execute  a  99-ycar  renewable 
lease  to  the  executor  to  bold  subject  to  a  ground 
rent  equal  to  6  per  cent,  on  the  price.  The  wid- 
ow and  devisee  consented  "to  the  agreement"  by 
which  the  grantee  was  to  give  such  sum  "for  a 
gronnd  rent  to  be  created,"  by  conveying  the 
property  to  the  grantee  and  taking  a  99-year 
ieaae  from  him,  the  leasehold  interest  to  be  held 
for  the  purposes  mentioned  in  the  will.  On  the 
same  day  a  deed  and  lease  were  executed  and 
recorded,  and  prior  thereto  a  release  of  mort- 
gage was  recorded,  reciting  the  payment  of  the 
mortgage  by  the  purchaser,  so  that  the  executor 
might  have  good  title  to  convey  and  that  the 
mntee  might  make  the  contemplated  lease. 
The  deed  also  recited  the  payment  of  the  mort- 
gage by  the  purchaser  and  lessor,  and  that  the 
consideration  for  such  payment  was  the  ground 
rent,  and  that  the  sale  was  made  to  carry  out 
the  intention  of  the  parties  as  to  creation  of 
the  ground  rent.  The  lease  contained  no  cove- 
nant for  redemption,  the  lessee  merely  declarhig 
that  he  took  as  lessee  to  hold  imder  the  trust 
declared  by  the  will.  In  an  action  to  have  the 
lease  declared  merely  a  continuation  of  the 
mortgage,  brought  40  years  after  the  execution 
of  sach  instruments  and  after  the  death  of  those 
knowing  the  facts,  no  oral  evidence  was  intro- 
dnoed  to  show  a  different  Intent  than  appeared 
by  the  face  of  the  instruments.  Beld  an  in- 
■afiBcient  showing  of  an  intention  that  the  deed 
and  gronnd  rent  shonld  constitute  a  mortgage. 

Appeal  from  Circuit  Cour^  of  Baltimore 
City;  Henry  Stockbridge,  Judge. 

ActI<Mi  by  Sarah  G.  Rosen8to<^  against 
Henry  T.  Keyser  and  others.  From  a  de- 
cree in  favor  of  defendants,  plaintiff  appeals. 
Affirmed. 

Argued  before  McSHERRY,  0.  J.,  and 
BRISCOE,  BOTD,  PEARGE,  SCHMUCKER. 
and  BURKE,  JJ. 

Lather  M.  R.  Willis  and  George  R.  Willis, 
for  appellant  John  I.  Donaldson,  for  ap- 
pellees. 

BURKE,  J.  In  the  year  1835  John  Mc- 
Kveu,  being  the  owner  In  fee  of  the  lot  of 


ground  and  improvements  Involved  In  this 
cause,  conveyed  the  same  by  way  of  mort- 
gage to  the  American  Life  Insurance  &  Trust 
Company  to  secure  the  repayment  of  the  sum 
of  $7,000  loaned  by  said  company  to  him. 
This  mortgage  was  dated  on  the  31st  day  of 
Octol)er,  1835,  and  was  payable  In  five  years 
from  Its  date.  The  mortgage  contained  the 
usual  consent  to  a  decree  for  sale  under  the 
act  of  1833.  Default  having  occurred  In  th« 
covenants  and  conditions  of  the  mortgage, 
the  mortgagee  on  the  27th  day  of  January, 
1843,  in  accordance  with  the  provisions 
of  the  mortgage,  procured  a  decree  In  the 
Baltimore  county  court,  sitting  as  a  court 
of  equity,  for  the  sale  of  the  mortgaged 
premises.  John  McKeen  had  died  prior 
to  the  date  of  this  decree,  leaving  a  last 
will  and  testament  dated  the  3d  day  of 
September,  1883,  and  duly  admitted  to  pro- 
bate by  the  orphans'  court  of  Baltimore  coun- 
ty on  the  Ist  day  of  January,  1840.  He  ap- 
pointed John  McGlellan  and  his  son,  John 
McKeen,  to  be  the  executors  of  his  will. 
John  McKeen  qualified  as  executor,  but  Mc- 
Clellan  renounced  his  right  to  letters  upon 
the  estate.  The  will  contains  the  following 
provision:  "I  order  and  direct  all  my  Just 
debts  and  funeral  expenses  to  be  fully  satis- 
fled  and  paid  out  of  my  estate ;  and  fo  effect 
it  I  do  hereby  fully  authorize,  empower,  and 
direct  my  executors  hereinafter  named,  or 
the  suvlTor  or  acting  one  of  them,  to  sell 
and  dispose  of,  at  public  or  private  sale,  as 
soon  as  practicable,  after  my  decease,  with- 
out making  a  sacrifice  of  the  same,  my  house 
and  lot  of  ground  and  premises  situate  and 
fronting  on  the  north  side  of  Baltimore  street 
In  said  city  of  Baltimore,  and  extending  back 
to  McClellan's  alley,  together  with  the  rights 
and  appurtenances;  and  upon  receipt  of  the 
purchase  money,  make,  execute,  acknowledge, 
and  deliver  in  due  form  of  law,  to  the  pur- 
chaser or  purchasers  thereof,  his,  h'er,  or 
their  heirs,  executors,  administrators,  and  as- 
signs, one  or  more  good  and  sufficient  deed 
or  deeds  of  conveyance  or  assignment  for  the 
same,  as  fully  and  effectually  as  I  myself 
might  or  could  do."  The  lot  mentioned  in 
this  paragraph  Is  the  one  we  are  dealing 
with  in  this  case.  On  the  2d  day  of  Feb 
ruary,  1843,  John  McKeen,  the  executor  of 
the  will,  filed  In  the  orphans'  court  of  Bal- 
timore county  a  report  of  sale  of  said  lot. 
In  this  report  be  stated  that  In  pursuance 
of  the  power  and  authority  given  him  by 
said  will  be  had  sold  said  lot  on  the  1st  day 
of  February,  1843,  to  Michael  F.  Keyser  for 
the  sum  of  $7,000  cash,  "with  the  under- 
standing and  agreement  that  the  said  Mich- 
ael F.  Keyser  shall  execute  a  lease  of  said 
property  for  ninety-nine  years,  renewable 
forever,  with  the  usual  covenants  to  the 
said  executor  to  bold  as  the  said  proi)erty 
was  held  by  bim  under  said  will,  subject  to 
the  annual  ground  rent  of  $420.  payable 
quarterly,  being  6  per  cent  on  said  $7,000." 
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Attached  to  this  report  was  tbe  following 
assent  by  tbe  widow  and  derlsees  of  John 
McEeen:  "We,  tbe  undersigned,  being  tbe 
widow  and  devisees  of  John  McEeen,  late 
of  Baltimore  City,  deceased,  do  give  our  as- 
sent to  tbe  agreement  made  by  tbe  executor 
of  said  deceased  with  Michael  F.  Keyser,  by 
which  tbe  said  Keyser  Is  to  give  $7,000  for 
a  ground  rent  to  be  created  on  the  property 
on  Market  street  mentioned  in  the  will,  of 
$420,  by  conveying  said  property  to  said  Key- 
ser, and  talking  a  lease  from  him  thereof  for 
99  years,  renewable,  with  the  usual  cove- 
nants, at  tbe  yearly  rent  of  $420,  payable 
quarterly,  said  leasehold  interest  to  be  held 
for  the  purposes  mentioned  in  the  will." 
After  due  publication  of  the  usual  order  of 
nisi,  tbe  sale  was  finally  ratified  and  con- 
firmed by  tbe  orphans'  court  on  the  4th  day 
of  April,  1843. 

On  tbe  15th  day  of  May,  1843,  the  follow- 
ing conveyances  were  executed  and  delivered 
between  tbe  parties,  viz.:  (1)  A  deed  in 
fee  from  John  McKeen,  executor,  to  Michael 
F.  Keyser;  (2)  a  lease  from  Michael  F.  Key- 
ser to  John  McKeen,  executor;  (3)  a  release 
of  mortgage,  in  which  Michael  F.  Keyser 
joined,  from  the  American  Life  Insurance  & 
Trust  Company  to  John  McKeen,  executor. 
The  conveyances  were  all  recorded  on  tbe 
19th  day  of  June,  1843,  in  the  following  or- 
der :  First,  the  release  of  mortgage ;  second, 
the  deed;  and,  third,  the  lease.  On  tbe  same 
day  the  decree  of  foreclosure,  which  had  been 
entered  to  the  use  of  Keyser  on  the  day  of  the 
sale  by  John  McKeen  to  him  of  the  mort- 
gaged property,  was  entered  satisfied.  The 
release  of  mortgage  from  tbe  American  Life 
Insurance  &  Trust  Company  to  John  Mc- 
Eeen, executor,  contains  these  recitals :  "And 
whereas,  the  said  Michael  F.  Keyser  having 
paid  to  said  company  the  amount  of  said 
mortgage,  tbe  said  decree  was  entered  to  his 
use;  and  whereas,  the  consideration  for  such 
payment  by  tbe  said  Michael  F.  Keyser  was 
an  annuity  for  annual  ground  rent  of  $420. 
clear  of  all  deductions  for  taxes  and  assess- 
ments of  every  kind  whatever  payable  out 
of  tbe  said  mortgaged  premises,  tbe  deeds 
to  create  which  are  prepared  to  be  executed 
of  even  date  with  and  after  these  presents, 
and  to  carry  out  tbe  Intention  of  tbe  parties, 
BO  that  tbe  said  John  McKeen  may  have  a 
perfect  and  unincumbered  tlEIe  to  convey 
to  tbe  said  Michael  F.  Keyser,  so  that 
tbe  latter  may  make  the  lease  for  99  years, 
contemplated  as  aforesaid,  these  presents  are 
executed."  Tbe  deed  from  John  McEeen  to 
Michael  F.  Keyser  contains  substantially  the 
same  recital.  After  stating  that  Michael  F. 
Keyser  had  paid  to  the  Insurance  company 
the  amount  of  the  mortgage,  and  that  the 
decree  had  been  entered  to  his  use,  it  recites 
that  "the  consideration  to  the  said  Michael 
F.  Keyser  for  such  payment  was  an  annuity 
or  annual  ground  rent  of  $420  agreed  to  be 
created  on  tbe  property  so  as  aforesaid  mort- 


gaged clear  of  all  deductions  for  taxes  and 
assessments  of  every  kind  whatever;  and 
whereas,  to  ct^rry  out  tbe  Intention  of  tbe 
parties,  the  executor  on  the  1st  day  of  Feb- 
ruary, 1843,  sold  and  disposed  of  the  said 
premises  to  the  said  Michael  F.  Keyser," 
etc.  By  tbe  lease  the  property  was  demised 
to  John  McKeen,  executor,  for  tbe  term  of 
99  years,  renewable  forever,  but  contained  no 
provision  or  covenant  for  redemption.  At 
the  end  of  the  lease  there  Is  found  tbe  fol- 
lowing memorandum:  "And  it  is  declared 
hereby,  at  tbe  request  of  the  said  John  Mc- 
Eeen, that  he  takes  9a  lessee  under  this  in- 
strument of  writing  the  property  hereby 
demised,  to  hold  subject  to  the  same  trusts 
and  Interests  as  are  expressed  and  declared 
In  and  by  the  last  will  and  testament  of  the 
said  John  McEeen,  deceased,  the  testator  of 
said  executor,  agreeably  to  the  report  made  by 
said  executor  as  such  to  the  orphans'  court 
of  Baltimore  county  on  the  2d  day  of  Feb- 
ruary, 1843,  and  finally  ratified  on  the  4tb 
of  April  thereafter." 

In  August,  1866,  more  than  23  years  after 
the  creation  of  the  ground  rent,  John  Mc- 
Eeen and  others  executed  a  bond  of  convey- 
ance of  the  leasehold  lot  to  Oerson  Bosoi- 
stock,  the  plaintiff's  testator.  Oerson  Rosen- 
stock  died  in  1880,  and  In  1882  the  leasebold 
interest  was  duly  assigned  to  bis  executor. 
Under  the  will  of  Oerson  Rosenstock  the 
plaintiff,  Sarah  O.  Rosenstock,  acquired  a 
life  estate  in  said  leasehold.  The  rent  re- 
served in  the  lease  of  May  15.  1843,  has  been 
regularly  paid  to  the  lessor,  Michael  F.  Key- 
ser, and  to  those  claiming  under  him,  as  its 
several  installments  have  accrued,  and  no 
objection  of  any  kind  or  claim  of  exemption 
from  the  obligation  to  pay  the  same  was  ever 
made  by  the  original  lessee,  or  those  claim- 
ing under  him,  until  the  institution  of  this 
suit,  which  was  brought  more  than  60  years 
after  the  creation  of  tbe  ground  rent,  and 
long  after  the  death  of  those  who  were  best 
acquainted  with  all  the  facts  and  circumstan- 
ces attending  the  transaction.  The  object 
of  tbe  bill  is  to  obtain  a  decree  declaring  that 
the  lease  from  McEeen,  executor,  and  others, 
to  Keyser,  and  the  lease  from  Keyser  to  Mo- 
Keen,  executor,  had  "the  force  and  effect 
only  of  transferring  the  mortgage  formerly 
held  by  the  American  Life  Insurance  &  Trust 
Company  to  the  said  Michael  F.  Keyser." 
The  ground  upon  which  this  relief  is  asked 
is  stated  in  the  eighth  paragraph  of  tbe  bill 
to  be:  "That  the  object  and  effect  of  said 
sale  to  the  said  Michael  F.  Eeyser,  and  the 
said  lease  from  him  to  the  said  John  Mc- 
Eeen, executor,  was  merely  to  transfer  the 
said  mortgage  from  the  former  mortgagee, 
tbe  American  Life  Insurance  &  Trust  Com- 
pany, to  himself,  and  to  keep  tbe  same  alive 
in  the  form  of  a  perpetual  annuity."  This 
allegation  is  denied  by  the  defendants.  The 
court  below  dismissed  the  bill,  and  the  plain- 
tiff has  appealed. 
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We  hare  stated  all  of  the  Important  facts 
In  tbe  case,  and  the  question  Is  whether,  upon 
these  facts,  the  plalntlfC  Is  entitled  to  the 
relief  prayed  for.  The  principle  which  is  to 
be  applied  in  dealing  with  that  question  Is 
well  settled  and  free  from  difficulty.  It  Is 
thus  stated  in  Pom.  Eq.  Juris,  vol.  3,  }  1196: 
"Any  conveyance  of  land  absolute  on  its  face, 
without  anything  in  its  terms  to  Indicate  that 
it  Is  otherwise  than  an  absolute  conv^ance, 
and  without  any  accompanying  written  de- 
feasance, contract  of  repurchase,  or  other 
agreement,  may  in  equity,  by  means  of  ex- 
trinsic and  parol  evidence,  he  shown  to  be 
in  reality  a  mortgage  as  between  the  original 
parties,  and  as  against  all  those  deriving  title 
from  or  nnder  tbe  grantee,  who  are  not 
bona  fide  purchasers  for  value  and  without 
notice.  The  principle  which  underlies  tills 
doctrine  Is  the  fruitful  source  of  many  other 
equitable  rules — that  it  would  be  a  virtual 
fraud  for  the  grantee  to  insist  upon  the  deed 
as  an  absolute  conveyance  of  the  title,  which 
had  l>een  intentionally  given  to  him,  and 
which  he  had  knowingly  accepted,  merely 
as  a  security,  and  therefore  In  reality  a  mort- 
gage. The  general  doctrine  is  fully  estab- 
lished, and  certainly  prevails  in  a  great  ma- 
jorfty  of  states,  that  the  grantor  and  his 
r^resoitatives  are  always  allowed  In  equity 
to  show,  by  parol  evidence,  that  a  deed  ab- 
solute on  its  face  was  only  intended  to  be  a 
security  for  the  payment  of  a  debt,  and  thus 
to  be  a  mortgage,  although  the  parties  de- 
liberately and  knowingly  executed  the  instru- 
mtaat  in  its  existing  form,  and  without  any 
allegations  of  fraud,  mistake,  or  accident  in 
its  mode  of  execution.  As  in  tbe  last  pre- 
ceding case,  the  sure  test  and  essential  requi- 
site are  the  continued  existence  of  a  debt  If 
there  is  no  Indebtedness,  the  conveyance  can- 
not be  a  mortgage.  If  there  is  a  debt  ex- 
isting, and  the  conveyance  was  intended  to 
secure  its  payment,  equity  will  regard  and 
treat  the  absolute  deed  as  a  mortgage.  The 
presumption,  of  course,  arises  that  the  instru- 
ment Is,  what  it  purports  on  Its  face  to  be, 
an  absolute  conveyance  of  the  land.  To  over- 
come this  presumption,  and  to  establish  its 
character  as  a  mortgage,  the  cases  ail  agree 
that  the  evidence  must  be  clear,  unequivocal, 
and  convincing;  for  otherwise  the  natural 
presumption  will  prevail." 

The  doctrine  stated  by  Mr.  Pomeroy  was 
recognized  in  this  state  as  early  as  the  case 
of  Brogden  v.  Walker,  2  Har.  &  J.  286,  and 
has  been  uniformly  applied  to  cases  like  the 
one  under  consideration.  It  was  stated  and 
applied  In  Thompson  v.  Banks,  2  Md.  Ch.  431 ; 
Wetter  v.  Hardesty,  16  Md.  14 ;  Hlnkley  v. 
Wheelwright,  29  Md.  341 ;  Hopper  v.  Smyaer, 
90  Md.  364,  4S  Atl.  206;  Montague  v.  Sewell, 
37  Md.  414;  N.  C.  By.  Co.  v.  Bering,  93  Md. 
l&l,  4S  Atl.  461.  In  Thompson  v.  Banks, 
supra.  It  was  said  that  "there  can  be  no 
doubt  that  upon  proper  averments  and  upon 
sufficient  evidence  this  court  may  treat  an 
absolute  deed  as  a  mortgage,  and  decree  a 


redemption  of  the  property  by  tbe  mortgagor, 
or  solely  for  the  purpose  of  paying  tbe  sum 
due."  In  Montague  v.  Sewell,  supra,  the  court 
said  that  where  the  instrument  purports  to 
be  an  absolute  sale,  and  an  attempt  was  made 
to  change  Its  character,  "the  original  inten- 
tion of  the  parties  can  seldom  be  arrived 
at,  except  by  resort  to  matters  dehors  the 
particular  instruments  executed  by  them." 
In  the  case  of  Packard  v.  Corporation  for 
the  Belief  of  Widows,  77  Md.  246,  26  AtL 
411,  which  was  a  proceeding  to  declare  a 
deed  absolute  upon  its  face  to  be  a  mortgage, 
it  was  said  "that  unless  the  court  can  find, 
from  all  the  circumstances  of  the  case,  that 
It  was  not  Intended  by  the  parties  to  be 
what  it  purports,  but  was  In  fact  a  mere 
security  for  the  payment  of  money  loaned,  it 
must  retain  the  character  which  the  parties 
who  made  It  chose  to  Impress  upon  it"  And 
the  court  further  said  that  "in  order,  how- 
ever, to  give  an  instrument  an  effect,  even  hi 
a  court  of  equity,  different  from  that  which 
Its  form  and  words  used  naturally  and  legal- 
ly imply,  there  must  be  In  a  ease  of  this 
kind,  as  was  said  in  the  case  of  Montague 
V.  Sewell,  57  Md.  412,  such  "well-established 
facts  •  •  •  which  cannot  be  satisfactor- 
ily accounted  for  upon  any  other  theory  than 
that  the  transaction  was  a  loan." 

The  question,  therefore.  In  Its  last  analysis, 
comes  to  this:  Was  it  the  Intention  of  the 
parties  to  the  deed  and  lease  that  those  in- 
struments were  to  operate,  as  stated  in  the 
bin,  merely  to  transfer  the  mortgage  from 
the  American  Life  Insurance  &  Trust  Com- 
pany to  Keyser,  and  to  keep  It  alive  in  the 
form  of  a  ground  rent  or  was  it  their  in- 
tention that  Keyser  should  pay  the  mortgage, 
but  purchase  the  property,  and  in  considera- 
tion to  him  for  such  payment  and  purchase 
the  ground  rent  or  annuity  mentioned  should 
be  created  by  the  execution  and  delivery  of 
the  deed  and  release?  If  they  intended  the 
former,  the  plaintiff  Is  entitled  to  relief;  if 
the  latter,  the  relief  sought  must  be  denied. 
There  was  no  oral  evidence  offered  by  the 
plaintiff  to  show  the  intention  of  the  parties 
aside  from  that  expressed  by  the  instru- 
ments, and  the  court  must  ascertain  that 
intention  by  an  examination  of  the  docu- 
mentary evidence  filed  In  the  case.  Looking 
at  the  instruments  to  gather  therefrom  the 
intention  of  the  parties,  It  must  be  borne  in 
mind  that,  if  the  intention  of  the  parties  Is 
plainly  manifest  upon  the  face  of  the  convey- 
ances, there  Is  no  room  for  interpretation,  and 
there  is  nothing  left  for  the  court  but  to 
carry  into  effect  the  intention  of  the  par- 
ties so  ascertained,  unless  prevented  from  so 
doing  by  public  policy,  or  by  some  established 
principle  of  law.  Md.  Coal  Company  t. 
Cumb.  &  Penn.  B.  Co.,  41  Md.  362.  When 
the  report  of  sale,  the  assent  thereto  of  the 
widow  and  devisees  of  John  McKeen,  and  the 
other  documents  are  examined  in  the  light  of 
this  principle,  we  fall  to  find  that  th^  sup- 
port the  plaintiff's  contention.    Nothing  is  to 
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be  found  to  warrant  tbe  court  in  giving  tlie 
instruments  a  character  and  effect  different 
from  that  which  the  parties  themselTes  gave 
them.  There  Is  certainly  nothtaig  In  the 
transaction  that  would  exclude  the  hypothe- 
sis that  the  parties  intended  to  create  a 
ground  rent,  and  surely  It  cannot  be  said  that 
the  documentary  evidence  is  sufficient  to 
show  that  the  transaction  "cannot  t>e  satis- 
factorily accounted  for  upon  any  other  theory 
than  that  it  was  a  loan."  Indeed,  the  form 
in  which  the  transaction  was  put  is  entirely 
consistent  with  the  purpose  to  do  what  the 
Instruments  in  terms  declare  it  to  be  the 
intention  of  the  parties  to  do,  viz.,  to  create 
an  annuity  or  annual  ground  rent  upon  tbe 
property  on  which  the  trust  company  had 
theretofore  held  a  mortgage.  It  follows  that, 
entertaining  these  Tiews,  the  decree  of  the 
circuit  court  of  Baltimore  City  must  be  af- 
firmed. 

Decree  affirmed,  and  appellants  to  pay  the 
costs. 


STATE   T.   CONSOIiIDATBD   GAS,    ELEC- 
TRIC LIGHT  &  POWER  CO.  OF 
BALTIMORa 

(Conrt  of  Appeals  of  Maryland.    Not.  16, 1906.) 

1.  CORPOBATIONS  —  InCOBPOBATION— PAYMENT 
OF  iNCOliPOKATION  TAX— DeTEBUINATION   OV 

Amount. 

Code  Pub.  Gen.  Laws,  art.  81,  I  08,  pro- 
vides that,  before  a  corporation  cau  exercise  any 
corporate  powers,  it  shall  pay  a  certain  tax,  bas- 
ed npon  tlie  amount  of  stock  which  the  company 
is  "authorized  to  have."  Section  154  requires 
a  copy  of  tbe  certificate  to  be  filed  in  the  o£Sce 
of  the  state  tax  commissioner  before  any  basi- 
ness  is  done.  A  certificate  of  consolidation  of 
two  companies  recited  that  "the  total  anthorized 
capital  stock  of  the  corporation  sliall  be"  a  cer- 
tain sum  to  be  issued  in  excbanxe  for  stock  of 
the  constituent  companies.  Another  article  of 
the  certificate  provided  that  when  the  stock 
of  one  of  the  constituent  companies,  held  by  the 
other  company,  should  be  exchanged  for  stock 
of  the  consolidated  company  the  consolidated 
stock  received  therefor  should  be  canceled,  but 
no  statement  was  made  in  the  certificate  by 
wliich  it  could  he  determined  how  much  stock 
of  one  company  was  so  held  by  the  other.  Held, 
that  since  the  only  definite  amount  of  stock  giv- 
en was  that  first  mentioned,  and  since  the  stock 
conld  only  be  canceled  after  being  issued,  and 
couid  not  be  legally  issued  until  the  tax  was 
paid,  the  tax  must  be  assessed  on  the  first-men- 
tioned total  authorized  capital,  even  though  the 
issue  of  the  total  amount  and  subsequent  can- 
«llation  of  a  part  was  a  bookkeeping  device  to 
more  clearly  show  that  all  stockholders  were 
getting  their  share. 

2.  Saub.      . 

A  statement  and  plan  for  the  consolida- 
tion, issued  by  a  trust  company  before  the  con- 
solidation took  place,  setting  out  the  amount  of 
stock  for  which  consolidation  stock  received  was 
to  be  canceled,  could  not  affect  or  vary  the  cer- 
tificate of  consolidation  filed. 

Appeal  from  Superior  Court  of  Baltimore 
City;  John  J.  Dobler,  Judge. 

Actl(Hi  by  the  State  against  the  Consolidat- 
ed Gas,  Electric  Light  &  Power  Company  of 
Baltimore.     From  a  Judgment  In  favor  of 


defendant,  plaintiff  appeals.  ReverBed,  and 
new  trial  awarded. 

Argued  before  McSHERRT,  0.  3.,  and 
BRISCOE,  BOXD,  PEARCB,  SCHMUCKER, 
and  JONES,  JJ. 

William  S.  Bryan,  Jr.,  Atty.  Gen.,  for  ap- 
pellant    Edgar  H.  Gans,  for  appellee. 

BOYD,  J.  The  state  of  Maryland  sued 
the  appellee  to  recover  a  balance  alleged  to 
be  due  by  it  for  the  bonus  tax  of  one-eighth 
of  one  per  cent  on  its  capital  stock,  under 
section  98  of  article  81  of  the  Code.  The  ap- 
pellee Is  a  corporation  formed  by  the  con- 
solidation of  the  Consolidated  Gas  Company 
of  Baltimore  City,  and  the  Consolidated  Gas, 
Electric  Light  &  Power  Company.  The  cer- 
tificate of  consolidation,  executed  by  tbo!<e 
companies,  and  the  plan  of  consolidation,  is- 
sued by  the  Continental  Trust  Company, 
were  filed  as  exhibits,  and  made  part  of  the 
declaration.  A  demurrer  to  the  nar.  was  sus- 
tained by  the  court  below,  and  Judgment 
entered  for  the  defendant.  From  that  Judg- 
ment this  appeal  was  taken. 

By  article  4,  t  1.  of  the  certificate  of  con- 
solidation it  Is  provided  that  "the  total  au- 
thorized capital  stock  of  the  corporation  shall 
be  twenty-one  million,  nine  hundred  and  ^wo 
thousand,  two  hundred  and  fifty-eight  dol- 
lars ($21,902,268),  which  shall  be  divided 
into  210,022.68  shares  of  the  par  value  of  one 
hundred  dollars  each.  Of  such  total  au- 
thorized capital  Stock"  $9,585,484  thereof 
shall  be  common  stock,  and  $12,316,774  there- 
of shall  be  preferred  stock,  divided  into  two 
c]as8e»— the  first  class  having  $700,000  of 
prior  lien  preferred  stock  and  the  second 
having  $11,616,774  of  preferred  stock.  In  the 
certificate,  tbe  appellee  is  spoken  of  as  the 
"Consolidated  Company,"  tbe  Consolidated 
Gas  Company  as  the  "Gas  Company,"  and 
the  other  as  the  "Power  Company,"  and  we 
will  use  those  abbreviations  In  this  opinion. 
The  certificate  of  consolidation  provided.  In 
detail,  as  to  how  the  stock  of  the  two  con- 
stituent companies  should  be  taken  up,  or 
paid  for,  and  article  7  has  this  provision: 
"When  the  stock  of  tbe  gas  company  now 
owned  and  held  by  the  power  company, 
amounting  approximately  to  sixty-one  per 
cent  of  the  total  issue  thereof,  shall  have 
been  exchanged  in  tbe  manner  herein  pro- 
vided for  the  appropriate  amounts  of  pre- 
ferred and  common  stock  of  the  consolidated 
company,  such  preferred  and  common  stoci: 
of  the  consolidated  company  shall  be  can- 
celed by  the  power  company."  We  do  not 
find  the  amounts  of  the  capital  stock  of  the 
constltuott  companies  mentioned  in  the  cer- 
tificate, but  in  tbe  plan  of  consolidation  they 
are  stated,  and  that  of  the  gas  company  is 
said  to  be  "share  capital,  all  conunMi  stock, 
par  value,  $10,770,968.  Of  which  there  is 
held  by  the  power  company  $6,570,900."' 
The  distribution  of  new  securities  of  the  con- 
solidated company  proposed  to  be  Issued  la 
therein  given  with  the  following  statement: 
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"The  81  per  cent  (approximately)  of  new 
secarlUes  which  are  exchanged  for  the  gas 
company  stock  owned  by  the  power  company 
amomitlng  to  $5,256,720  of  new  preferred  and 
$3,286,450  of  new  common  will  be  canceled, 
upon  the  receipt  thereof  by  the  power  com- 
pany." A  statement  1b  then  made  of  the 
capitalization  of  the  consolidated  company 
after  such  cancellation— making  a  total  of 
$13,360,088  of  stock. 

The  precise  qnestion  to  be  determined  is 
whether  the  tMnos  tax  must  be  paid  on  the 
$21,902,258,  or  merely  on  the  $13,360,088, 
being  the  balance  after  deducting  the  cancel- 
ed stodc.  The  statute  requires  every  corpo- 
ration incorporated  under  any  general  or 
special  law  of  this  state  (except  cemetery 
companies  and  others  named)  to  "pay  to  the 
State  'Treasurer  for  the  use  of  the  state  a  bonus 
of  one-eighth  of  one  per  centum  upon  the 
amount  of  capital  stock  which  said  company 
is  authorized  to  have  *  *  *,  and  no  com- 
pany as  aforesaid  which  shall  be  Incorporated 
after  the  2l8t  day  of  March,  1S&4,  shall  have 
or  exercise  any  corx)orate  powers  until  said 
bonos  has  been  paid  to  the  State  Treasurer." 
It  is  conceded  by  the  appellee  that  the  con- 
solidated company  Is  a  new  corporation,  and 
bence  was  liable  for  the  bonus  tax— the  only 
point  in  controversy  being  the  amount  for 
which  It  was  so  liable.  The  statute  authoriz- 
ing the  consolidation  of  corporations  (sec- 
tions 45,  etc.,  of  article  23  of  Code  Pub.  Gen. 
Laws)  in  terms  provides  that  they  "may  by 
such  union  form  one  new  corporation,"  and 
tiiere  seems  to  be  no  doubt  about  It  under 
that  and  other  language  used  in  tills  section. 
See,  also.  State  v.  B.  &  L.  R.  R.  Co.,  77  Md. 
489,  26  Atl.  865 ;  People  v.  Rice,  57  Hun,  486, 
11  N.  Y.  Supp.  249  (affirmed  in  128  N.  T. 
601,  28  N.  B.  251) ;  10  Cyc.  302.  Section  46 
provides  that  such  union  or  consolidation 
shall  be  made  upon  such  terms  and  conditions 
as  shall  be  a^eed  upon  by  the  said  corpora- 
tions; "and  the  said  new  consolidated  corpo- 
ration shall  have  such  name  and  such  capital 
stock  as  shall  be  agreed  upon,"  eta  A  cer- 
tificate of  the  said  imlon  and  of  the  particu- 
lars thereof  Is  required  to  be  executed  by 
the  corporations,  "and  be  acknowledged  and 
recorded  as  other  certificates  of  incorpora- 
tion are  In  this  article  directed  to  be  ac- 
knowledged and  recorded."  Whoi  this  cer^ 
tiflcate  was  executed  and  recorded,  what  did 
it  show  the  capital  stock  to  be?  Article  4, 
I  1,  in  terms  says,  "The  total  authorized 
capital  stock  of  the  corporation  shall  be 
$21,902,258,  which  shall  be  divided  into  219,- 
022.58  shares  of  the  par  value  of  $100  each, 
and  it  then  goes  on  to  say  how  much  "of 
such  total  authorized  capital  stock"  shall  be 
common  stock,  and  how  much  preferred. 
It  cannot  be  doubted  that  the  authorized 
capital  of  this  corporation  was  that  men- 
tioned In  article  4,  unless  there  Is  some 
^naliflcatlon  of  that  elsewhere  In  the  certUt- 
cate.  When  a  corporation  Is  formed  under 
section  50,  etc.,  of  article  23,  It  is  required 


to  state  in  its  certificate  of  incorporation, 
amongst  other  things,  the  amount  of  capital 
stock,  the  number  of  shares  and  the  amount 
of  each  share,  and  the  amount  so  named  is 
the  basis  for  the  bonus  tax.  If  such  a  corpo- 
ration should  state  In  its  certificate  that  the 
capital  stock  should  be  $100,000,  but  that  It 
should,  under  certain  conditions  named,  be 
reduced  to  $75,000,  upon  the  organization  of 
the  company,  unquestionably  the  bonus  tax 
would  have  to  be  paid  on  the  $100,000,  be- 
cause that  would  be  the  amount  of  capital 
stock  "which  said  company  was  authorized 
to  have." 

But  it  Is  contended  that  article  7  of  the 
certificate  qualified  article  4,  and  In  reality 
made  the  $13,360,088  the  amount  of  capital 
stock  which  the  appellee  was  "authorized  to 
have,"  and  that  when  the  two<«rtlcles  are 
taken  together  It  cannot  fairly  be  claimed 
that  the  authorized  capital  was  intended  to 
be  as  stated  In  article  4.  There  are  what 
seem  to  us  Insuperable  difficulties  In  the  way 
of  that  contention.  In  the  first  place,  our 
corporation  laws  undoubtedly  contemplate 
that  the  amount  of  capital  stock  (If  any)  be 
definitely  and  accurately  stated.  The  cer- 
tificate is  not  only  required  to  be  filed  In  the 
clerk's  office,  but  "before  proceeding  to  trans- 
act any  business,  or  to  open  any  office  for  the 
purpose  of  transacting  such  business,"  a  copy 
must  be  filed  in  the  office  of  the  state  tax 
commissioner  (article  81,  i  154).  The  object 
of  the  latier  provision  Is  to  Inform  that  of- 
ficer, whose  duty  it  is  to  assess  corporations, 
of  the  organization,  etc.,  of  the  company,  and 
nothing  Is  more  Important  for  him  to  know 
than  the  amount  of  the  capital  stock,  the 
number  of  shares,  etc.  Yet  It  would  be  im- 
possible for  him,  or  for  any  one  reading  this 
certificate,  to  know  what  the  capital  stock 
of  the  appellee  Is,  unless  he  be  governed  by 
the  statements  In  article  4,  as  that  relied  on 
by  the  appellee  (article  7)  does  not  give 
any  Information  on  that  subject  Inasmuch 
as  the  amount  of  capital  stock  of  the  gas 
company  In  existence  Is  not  stated,  no  one 
could  tell  from  the  face  of  the  certificate 
how  much  the  power  company  owned  and 
held — even  If  it  be  assumed  that  It  would,  or 
could,  not  take  any  cash  for  its  stock  in  the 
gas  company,  as  all  those  stockholders  had 
the  option  to  do  under  article  6  of  the  cer- 
tificate. 

But  there  is  a  still  more  serious  difficulty 
to  overcome.  How  could  the  preferred  and 
common  stock  of  the  consolidated  company, 
received  by  the  power  company  for  Its  stock 
in  the  gas  company,  be  canceled  by  the  power 
company  until  it  was  issued?  And  we  might 
here  add  how  could  the  appellee  issue  it  until 
the  bonus  was  paid?  The  statute  says  that 
no  company  "shall  have  or  exercise  any  cor- 
porate powers  until  such  bonus  has  been  paid 
to  the  State  Treasurer."  In  Md.  Tube  Works 
V.  West  End  Im.  Co.,  87  Md.  207,  39  AO.  G30, 
39  L.  R.  A.  810,  we  decided  that  a  corporation 
could  not  sue  until  It  was  paid.    In  Cleave- 
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land  T.  MuIIin,  96  Md.  598,  54  Aa  665,  It  was 
held  that  the  receiver  of  a  corporation  could 
not  recover  on  an  offer  to  subscribe  for  stock, 
accepted  by  the  company  before  It  bad  paid 
the  bonus  tax,  and  In  Murphy  ▼.  Wheatley, 
102  Md.  601,  63  Atl.  62,  the  force  of  the  stat- 
ute was  fully  recognized,  although  the  sub- 
scribers of  that  stock  were  held  liable  be- 
cause they  ratified  their  subscriptions  after 
the  bonus  was  paid.  It  Is  admitted  In  the 
brief  of  the  appellee  that  the  $21,902,258  of 
stock  was  "formally  Issued,"  and  that  If  all 
of  It  was  Issued  to  stockholders  of  the  two 
companies,  and  not  to  the  companies  them- 
selves, then  all  of  it  would  be  stock  which 
the  consolidated  company  Is  "authorized  to 
have,"  for  It  would  represent  new  capital. 
But  It  is  contended  that  Inasmuch  as  61  per 
cent,  of  the  gas  company's  stock  belonged 
to  the  power  company,  as  an  asset,  and  by 
the  consolidation  became  the  property  of 
the  consolidated  company,  therefore,  the 
$8,642,170  of  stock  of  the  new  company, 
which  was  due  the  power  company,  actually 
belonged  to  the  new  company,  and  hence  It 
would  simply  be  Issuing  its  own  stock  to 
itself,  which  would  be  a  nullity.  But  the 
terms  of  article  7  undoubtedly  contemplated 
that  such  stock  be  Issued,  and  that  It  be  can- 
celed by  the  power  company.  It  could  not 
be  canceled  until  It  was  Issued,  and  It  could 
not  be  issued  until  the  new  company  was 
organized,  and  the  company  could  not  be  le- 
gally organized  until  the  bonus  tax  was  paid. 
Whether  the  power  company  had  the  power 
to  cancel  it,  notwithstanding  section  46  of 
article  23.  which  provides  "that  all  property 
and  assets  of  the  constituent  companies  shall, 
upon  the  recording  of  the  certificate,"  "be  de- 
volved upon  said  new  consolidated  company," 
la  Immaterial,  for.  If  the  power  company 
could  not  then  receive  and  cancel  It,  the  cap- 
ital stock  of  the  consolidated  company  as  au- 
thorized by  article  4  could  not  be  thereby 
diminished,  or  affected,  and  If  It  be  conceded 
that  It,  or  the  appellee,  had  such  power,  then 
It  must  be  issued  before  It  Is  canceled.  The 
statute  Imposing  the  bonus  tax  does  not  ex- 
empt stock  "formally  Issued,"  or  that  Issued 
for  any  other  purpose,  but  It,  In  broad  terms, 
imposes  the  tax  "upon  the  amount  of  capital 
stock  which  said  company  is  authorized  to 
have." 

Nor  does  tMe  fact  that  the  consolidated 
company  adopted  this  plan  as  a  mere  book- 
keeping arrangement.  In  order  to  more  fully 
protect  the  rights  of  and  more  clearly  show 
the  stockholders  holding  the  39  per  cent  of 
gas  company  stock,  that  they  were  getting 
their  due  proportions,  relieve  it  of  paying 
tne  bonus.  Whatever  any  stock  be  issued  for, 
it  Is  presumably  for  the  benefit  of  the  com- 
pany Issuing  It  The  stock  of  a  company 
would  undoubtedly  have  a  better  standing 
In  the  financial  market  If  It  only  amounts  to 
$18,000,000  than  If  It  Is  nearly  $22,000,000; 
but  because  it  has  adopted  a  plan  by  which 
it  proposed  to   reduce  to  a  lesa  gum  th« 


amount  of  capital,  which  it  was  autiiorlzed 
to  issue,  by  the  part  of  the  certificate  where 
that  Is  properly  stated,  does  not  relieve  It 
from  the  bonus  on  the  whole.  We  use  the 
term  "reduced"  advisedly,  because  whatever 
we  call  It  that  Is  undoubtedly  the  effect  of 
the  cancellation,  and  the  power  company  cer- 
tainly could  not  cancel  stock  of  the  consoli- 
dated company,  until  it  was  issued.  And  al- 
though the  consolidated  CMnpany  cannot  le- 
gally Issue  stock  until  the  bonus  tax  Is  paid 
(as  sections  98,  etc.,  of  article  81  regnlring 
the  bonus  must  be  read  Into  sections  45,  etc., 
of  article  23,  authorizing  and  giving  effect  to 
consolidation)  It  was  "authorized  to  have"  the 
$21,902,258  of  stock,  and  It  is  what  it  is  au- 
thorized to  have,  and  not  simply  what  It  has 
or  win  Issue  that  the  bonus  must  be  paid  on. 

So,  without  deeming  It  necessary  to  further 
consider  whether  the  plan  adopted  Is  equiva- 
lent to  diminishing  the  capital  stock,  as  con- 
templated by  our  corporation  laws,  and.  If  so, 
whether  it  can  be  done  In  the  way  proposed, 
or  whether  it  would  In  effect  be  a  purchase 
of  its  own  stock,  and,  If  so,  whether  that 
could  be  done,  under  the  decision  in  Mary- 
land Trust  Company  v.  Mechanics'  Bank,  102 
Md.  608,  68  Atl.  70,  we  are  of  the  opinion 
that  the  amount  of  capital  stock  which  the 
appellee  "Is  authorized  to  have,"  within  the 
meaning  of  section  98  of  article  81  of  the 
Code,  Is  $21,902,258,  and  that  the  bonus  must 
be  paid  on  that  sum,  and  not  merely  on  the 
$13,360,088,  as  was  decided  by  the  lower 
court 

Of  course,  the  "statement  and  plan  for  con- 
solidation," issued  before  the  consolldatloii 
took  place,  cannot  affect  or  vary  the  certif- 
icate of  consolidation,  although  we  have  con- 
sidered It  as  a  part  of  the  declaration,  and 
It  enabled  us  to  understand  the  situation 
more  clearly  than  we  might  have  done  with- 
out It  It  may  not  be  oat  nl  place  to  add 
that  the  record  shows  ttiat  the  appellee 
promptly  paid  the  amount  of  the  bonus  It 
admitted  to  be  due,  and  this  controversy 
only  Involves  the  balance.  If  the  appellee  be 
correct  In  the  view  that  such  a  tax — especial- 
ly against  a  consolidated  company — Is  In- 
equitable, It  Is  for  the  Legislature  and  not 
for  us  to  remedy,  as  we  must  be  governed  hy 
our  construction  of  the  statute,  as  appli- 
cable to  the  conditions  presented  by  the  rec- 
ord. 

Judgment  reversed,  and  new  trial  awardedi, 
the  appellee  to  pay  the  costik 


RUDDELL  V.  GREEN,  Sheriff,  et  aL 

(Court  of  Appeals  of  Maryland.    Nov.  15,  1906.) 

1.  Costs— Peksonb  Liablb— Cestui  Que  Ubb. 
Code  Pub.  Gen.  Laws,  art  24,  {  8,  provid- 
ing that,  whenever  any  action  shall  be  marked 
for  the  use  of  another  person,  he  shall  be  liable 
for  costs  as  if  he  were  the  legal  plaintiff,  ren- 
ders the  cestui  que  use  liable  tor  coata,  though 
he  is  such  only  as  securitjr  for  a  dd>t  da*  him 
from  the  legal  plaintiff. 
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2.  Save— Tbansveb  or  Intbbest— Eitect. 
i  Where,   after  judgment  and  the  taking  of 

I         an  appeal,  the  name  of  a  nse  plaintitC  is  struck 

«Dt  in   the  lower  court,  but  not  in  the  court 
I         of  appeals,  and  the  judgment  la  rerersed,  the 

nae  plaintiff  la  liable  for  costa. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  J.  Upshur  Dennis,  Judse. 

Action  b7  Thomas  C.  Ruddell  against  Wil- 
Uam  H.  Green,  sheriff,  and  another.  From 
an  order  snstaining  a  demurrer  and  dismiss- 
ing the  bill  of  complaint,  plalntlfC  appeals. 
Affirmed. 

Argued  before  McSHERRX,  O.  J.,  and 
BRISCOE,  BOYD,  SCHMUCKEB,  JONES, 
and  BUBKB,  33. 

Hairy  Duffy,  for  appellant  Henlsler  and 
Sauerwein,  for  appellees. 

McSHERRT,  G.  J.  This  is  an  appeal  from 
an  order  passed  by  circuit  court  No.  2  of  Bal- 
timore City  on  the  leth  day  of  January, 
1908.  By  that  order  a  demurrer  to  the  ap- 
pdlant'8  bill  of  complaint  was  sustained,  and 
the  bill  was  dismissed,  with  costs.  As  the 
right  to  the  relief  sought  on  the  facts  stated 
in  the  bill  is  the  single  question  involved,  we 
proceed  at  once  to  set  forth  briefly  Its  aver- 
ments. It  appears,  then,  that  In  January, 
1901,  a  certain  Robert  L.  Miller  recovered  a 
Judgment  against  the  Bankers'  Life  Insur- 
ance Company  of  New  York  City  in  the  court 
of  common  pleas  of  Baltimore,  and  from  that 
Judgment  an  appeal  was  taken  by  the  insur- 
ance company  to  this  court,  where  It  was 
heard  and  determined  during  the  October 
term  of  the  same  year.  Bankers'  Life  Ins. 
Ool  v.  Miller,  100  Md.  1,  59  Atl.  116.  After 
the  rendition  of  the  Judgment  In  the  court 

'  of  common  pleas  one-half  of  the  Judgment 
was  entered  to  the  use  of  the  present  appel- 
lant, Thomas  G.  Ruddell,  Esq.  When  the 
record  reached  this  court  the  case  as  entered 
on  the  docket  here  was  entitled  "Bankers' 
Life  Insurance  Company  of  New  York  v. 
Robert  Lu  Miller,  Use  of  Thomas  G.  Ruddell 
et  al.,"  and  it  stood  in  that  way  when  the 
Judgment  appealed  against  was  reversed, 
with  costs,  by  this  court  on  November  18, 
1901.  Before  the  rendition  of  the  Judgment 
of  reversal  by  the  Court  of  Appeals,  the  en- 
try to  the  use  of  Mr.  Ruddell  was  stricken 
out  In  the  court  of  common  pleas,  but  not 
<m  the  record  of  this  court,  and  another  or- 
der was  filed  In  the  court  below  entering 
one-half  of  the  judgment  to  the  use  of  an- 
other party.  No  copies  of  the  docket  entries 
made  in  the  court  of  common  pleas  were  filed 
with  the  pending  bill,  and  we  are  therefore 
not  apprised  of  the  dates  when  these  sev- 
eral last-named  entries  were  made.  A  full 
disclosure  of  those  dates  should  have  beoi 
made  in  the  bill.  No  entry,  however,  of  any 
Nirt  respecting  the  striking  out  of  the  use 
to  Mr.  Ruddell  or  the  entry  of  a  use  to  any 
one  else  was  ever  made  In  this  court.    We 

I  know  tbis  fact  from  an  inspection  of  our 
own  rvcord&    After  the  reversal  here  of  the 


Judgment  in  favor  of  Miller  to  the  use  of 
Mr.  Ruddell,  the  insurance  company  procured 
an  execution  to  be  issued  out  of  this  court 
to  the  sheriff  of  Baltimore  City,  command- 
ing him  to  levy  upon  the  lands,  tenements, 
goods,  and  chattels  of  Mr,  Ruddell  for  the 
purpose  of  satisfying  the  costs  adjudged 
against  the  appellees  in  the  case  reported  in 
100  Md.  1,  59  AO.  116.  Thereupon  Mr.  Rud- 
dell filed  the  bill  now  before  us,  praying  for 
an  injunction  to  restrain  the  sheriff  and  the 
insurance  company  fom  proceeding  with  that 
execution  against  him.  To  this  bill  both  of 
the  defendants  demurred.  The  demurrer  was 
sustained,  the  bill  was  dismissed,  and  from 
that  order,  as  has  been  already  stated,  Mr. 
Ruddell  has  appealed. 

The  sole  ground  upon  which  the  appellant 
relies  to  secure  a  reversal  of  that  order  and 
to  procure  the  Injunction  which  he  sought 
is  that,  at  the  time  this  court  reversed  the 
Judgment  which  had  been  entered  to  the  ex- 
tent of  one-half  to  the  use  of  Mr.  Ruddell,  he 
no  longer  appeared  on  the  docket  of  the  court 
of  common  pleas  as  a  party  to  the  case,  since 
he  had  retransferred  his  Interest  to  the  legal 
plaintiff  therein,  who  In  turn  had  assigned 
it  to  some  one  else.  Does  that  fact  relieve 
him  of  liability  for  the  costs  imposed  upon 
the  appellees  in  100  Md.  1,  59  Atl.  116?  This 
question  differently  stated  comes  to  the  In- 
quiry: Can  a  party,  by  an  entry  made  only 
on  the  record  in  the  court  below  and  made 
after  the  case  has  been  argued  in  this  court 
so  alter  his  relation  to  the  case  as  it  stand; 
upon  the  records  of  this  court  as  to  defeat 
or  thwart  the  Judgment  of  this  court  pro- 
nounced as  to  costs  upon  the  record  as  It  ap- 
pears here?  Naturally  the  first  step  to  be 
taken  In  solving  this  Inquiry  is  to  ascertain 
what  liability,  if  any,  as  to  costs  Mr.  Ruddell 
Incurred  by  the  entry  to  his  use  of  the  judg- 
ment rendered  by  the  court  of  common  pleas 
in  favor  of  Miller  against  the  insurance  com- 
pany. As  that  liability,  if  it  exists  at  all.  Is 
founded  on  statutory  provisions,  to  those  pro- 
visions recourse  must  be  had,  so  that  its  scope 
may  be  determined.  By  section  8  of  article 
24  of  the  Code  of  Public  General  Laws  of 
1904  It  is  declared :  "Whenever  any  suit  or  ac- 
tion, whether  in  the  name  of  the  state  or 
an  Individual  shall  be  marked  for  the  use 
of  any  i>erson,  the  person  for  whose  use  such 
suit  or  action  is  marked  shall  be  liable  for 
costs  as  If  he  were  the  legal  plaintiff."  This 
enactment  on  its  face  is  perfectly  plain.  It 
expressly  declares  that  the  person  for  whose 
use  a  suit  or  action  Is  marked  shall  be 
liable  for  costs  as  If  be  were  the  legal  plain- 
tiff. The  measure  of  the  legal  plalntlfTs  lia- 
bility for  costs  is  therefore  the  measure  of 
the  like  liability  of  the  person  for  whose  use 
the  suit  or  action  Is  marked.  The  liability 
of  the  cestui  que  use  for  costs  becomes  fixed 
the  moment  the  case  Is  mariiced  to  his  use 
with  his  knowledge  and  consent,  and  as  the 
liability  thus  fixed  Is  commensurate  with 
the  liability  of  the  legal  plaintiff  it  must 
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continue  Jnst  so  long  as  the  like  liability  of 
the  plaintiff  lasts.  The  section  above  quoted 
from  the  Code  of  Public  Qeneral  Laws  of 
1004  is  a  literal  transcript  of  section  8  of 
article  27  of  the  Code  of  1860,  and  as  there 
codified  it  was  composed  of  Acts  1794,  c. 
54,  S  10,  Acts  1796,  C.  43,  §  13,  and  Acts  1801, 
c.  74,  i  10.  Mayer's  Digested  Cases,  389. 
The  first  of  these  acts  in  its  tenth  section 
provided  that,  when  a  suit  was  brought  on 
any  administration,  testamentary,  inspect- 
or's, collector's,  or  sheriff's  bond,  the  clerk 
should,  before  Issuing  the  writ.  Indorse  there- 
on the  name  of  the  party  at  whose  instance 
and  for  whose  use  the  suit  was  instituted, 
and  that  If  judgment  went  against  the  plain- 
tiff, or  the  suit  was  non  pros'd  or  discontinued, 
the  party  at  whose  instance  the  suit  was  in- 
stituted shall  be  answerable  for  the  costs, 
and  may  be  proceeded  against  in  the  same 
manner  as  if  he  had  been  entered  by  a  rule 
of  court  the  security  for  such  costs  of  suit 
1  Dorsey's  Laws,  p.  314.  The  second  act 
was  repealed  by  the  act  of  1801,  which  in 
section  10  declared  that  when  any  action  is 
brought,  and  it  shall  be  entered  on  the 
record  that  said  action  is  brought  for  the  use 
of  any  other  person,  the  party  for  whose  use 
the  action  was  brought  shall  be  answerable 
for  the  legal  costs,  if  the  suit  be  discontinued 
or  non  pros'd,  or  If  there  be  a  Judgment  for 
the  defendant,  and  the  same  proceedings 
could  be  bad  as  were  prescribed  In  the  act  of 
1794.     1  Dorsey's  Laws,  p.  400. 

Under  the  act  of  1861  It  has  been  held  that 
the  legal  plaintiff  was  not  absolved  from 
responsibility  for  costs.  The  security  provid- 
ed by  that  statute  was  cumulative;  and 
hence,  when  Judgment  was  rendered  for  the 
defendant,  the  costs  were  always  adjudged 
against  the  legal  plaintiff,  but  the  successful 
party  might  proceed  either  against  him  or 
against  the  cestui  que  use.  Selby  et  aL  v. 
Clayton,  7  QUI,  242.  The  act  of  1794  had 
relation  to  suits  on  lK>nds  in  which  the  state 
was  obligee,  and  it  required  the  name  of  the 
party  for  whose  use  the  suit  was  brought  to 
be  entered  on  the  record-  The  act  of  1801 
was  not  confined  in  its  application  to  suits 
on  bonds  given  to  the  state,  but  included  any 
action  whicji  was  entered  to  the  use  of  an- 
other person,  whether  the  entry  was  made 
by  the  voluntary  act  of  the  party  or  by 
the  compulsion  of  a  legislative  enactment. 
Section  8,  art  27,  of  the  Code  of  1860,  now 
section  8,  art  24,  of  the  Code  of  Public 
General  Laws  of  1904,  materially  changed  the 
language  of  the  prior  enactments ;  for  under 
the  Code  the  person  for  whose  use  a  suit  or 
action  is  marked  shall  be  liable  for  the  costs, 
as  if  he  were  the  legal  plaintiff.  Under  the 
prior  legislation  such  a  person  could  be  pro- 
ceeded against  as  if  he  had  been  entered  by 
a  rule  of  court  the  security  for  the  costs  of 
suit;  under  the  Code  he  Is  made  liable  as 
if  he  were  the  legal  plaintiff.  There  is  no 
qnallflcation  of  this  liability,  and  no  language 
employed  In  the  Code  to  indicate  that  the 


legislation  was  designed  to  apply  to  a  limited  • 
class  of  cases.  There  is  nothing  on  the  face 
of  the  section  to  suggest  that  its  provisions 
were  Intended  to  embrace  only  instances  in 
which  the  cestl  que  use  acquired  an  absolute 
Interest  in  the  suit  or  the  Judgment;  and 
most  clearly  there  is  not  a  word  or  syllable 
Implying  that  the  section  was  not  to  include 
a  case  where  the  entry  of  the  use  was  made 
merely  for  the  purpose  of  giving  to  the 
cestui  que  use  a  collateral  security  for  a  sub- 
ilsting  debt.  Mr.  Poe,  in  his  admirable  work 
on  Practice  (section  206),  in  speaking  of  the 
"effect  of  the  entry"  of  a  suit  to  the  use  of 
another  person,  says:  "Thereafter  [that  is. 
after  such  an  entry  has  been  made]  the  party 
to  whose  use  the  case  is  entered  becomes  the 
equitable  plaintiff,  and  as  such  is  liable  for 
the  costs,  to  the  same  extent  as  the  legal 
plahitlff  is."  In  this  Interpretation  of  the 
provision  now  under  discussion  no  distinction 
Is  drawn  between  an  entry  which  assigns  an 
onqaallfled  interest  in  the  subject  of  the  suit. 
and  one  which  creates  a  conditional  or  sec- 
ondary interest  by  way  of  collateral  security. 
The  phraseology  of  the  statute  does  not 
warrant  such  a  distinction,  and  in  this  re- 
spect it  differs  from  the  legislation  of  New 
York  and  Wisconsin,  to  whose  decisions  the 
appellant  has  referred  to  support  his  conten- 
tion that  our  Code  does  not  apply  to  a  case 
in  which  the  entry  jot  the  use  has  been  made 
to  secure  a  debt.  The  New  Tork  and  Wis- 
consin cases  cited  In  the  appellant's  brief  are 
based  upon  the  respective  statutes  of  those 
states,  and  those  statutes  are  wholly  dif- 
ferent from  ours.  Thus,  in  2  Rev.  St  N.  Y. 
1852  (4th  Ed.)  pt  8,  p.  637,  c  4^  J  821,  It 
was  enacted  that :  "In  actions  in  which  the 
cause  of  action  shall  by  assignment  after  the 
commencement  of  the  action,  or  in  any  other 
manner  become  the  property  of  a  person  not 
a  party  to  the  action,  such  person  shall  be 
liable  for  costs  in  the  same  manner  as  if 
he  were  a  party,  and  payment  thereof  may 
be  enforced  by  attachment"  It  is  obvious 
that  this  provision  related  only  to  such  as- 
signments as  made  "the  cause  of  action 
•  •  *  become  the  property  of  the  person" 
to  whom  it  was  transferred,  and  necessarily, 
therefore,  an  entry  to  the  use  of  another 
merely  for  the  purpose  of  giving  the  latter  a 
collateral  security  for  a  debt  did  not  con- 
stitute the  cestui  que  use  the  owner  of  the 
cause  of  action.  Inasmuch  as  by  such  an 
entry  the  cause  of  action  did  not  "become  the 
property"  of  the  assignee,  he  was  not  within 
the  terms  of  the  statute,  and  consequently 
not  liable  for  costs.  The  Wisconsin  statute 
is  In  the  same  words  (Rev.  St  1858,  c.  133, 
I  50),  and,  of  course,  would  receive  the  Same 
interpretation.  On  the  other  hand,  our 
statute  contains  no  qualifying  words  re- 
stricting its  application  to  cases  of  absolute 
assignments  of  causes  of  action,  but  dis- 
tinctly Includes  "any  suit  or  action"  which 
may  be  "marked"  for  the  use  of  any  person, 
and  expressly  makes  "the  person  for  whose 
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nae  sncb  salt  or  action  is  marked"  liable  for 
costs  "as  If  he  were  the  legal  plalntlfF,"  with- 
out  anj  reference  whatever  to  the  quality, 
the  character,  or  the  extent  of  the  Interest 
-vrblcb  be  might  have  in  the  cause  of  action 
by  vlrtTie  of  the  salt  or  action  being  marked 
to  bis  use. 

Sacb  b^ng  the  liability  for  costs  that  a 
part7  Incurs   by   having  a   suit  or   action 
marked  to  his  nse,  what  effect  upon  that 
HablUty  did  the  transfer  in  the  court  below 
by  Mr.  Buddell  to  the  legal  plaintiff,  have? 
The  Judgment  for  costs,  entered  by  this  court 
when  It  reversed  the  judgment  in  favor  of 
Miller,  use  of  Buddell,  against  the  insurance 
company,  was  a  Judgment  rendered  on  the 
record   in   this  court    It  had   no  relation 
whatever  to  the  state  of  the  record  In  the 
court  of  common  pleas.    Entries  made  in 
the    last-named   court    after   the   transcript 
of  the  proceedings   had  been  filed  In  this 
court  can  have  no  effect  upon  the  status  of 
the  case  here,  when  the  transcript  had  not 
been  amended  in  an  appropriate  way  to  cor- 
respond with  the  changes  made  in  the  court 
below.    We  pass  Judgment  here  on  the  rec- 
ord as  it  remains  In  this  court,  and  not  upon 
it  as  it  may  have  been  changed  in  the  court 
below  after  the  transcript  of  it  bad  been 
transmitted  to  this  court    An  ex  parte  sub- 
stitution In  the  lower  court  of  one  cestui  que 
nee  for  another  after  the  record  disclosing 
tlie  name  of  the  latter  as  the  equitable  plain- 
tiff had  be«n  filed  in  this  court  cannot  defeat 
or  nullify   the   effect  of   the  Judgment  for 
•Tosts  which  this  court  may  render  on  the 
record  as  It  appears  here.    Whatever  effect 
if  any,  the  retransf er  to  Miller  may  have  had 
Id  the  court  below,  it  is  obvious  that  it  had 
none  at  all  in  this  court  since  no  entry  was 
mnde    here    at   all.    So   far   as    concerned 
the  proceedings  in  this  court  Mr.  Rnddell 
continued  to  be  the  party  to  whose  use  the 
suit  waa  marked,  notwithstanding  the  ea- 
trles  made  in  the  court  of  common  pleas; 
and  as  sudi  party  he  was  and  still  is  liable 
for  costs,  "as  if  he  were  the  legal  plaintiff." 
Whilst  it  Is  true  that  the  right  to  costs  does 
not  become  vested  until  final  Judgment  has 
been  pronounced,  nor  do  they,  until  then, 
become  a  debt  against  the  party  on  whom 
tbey  are  imposed  (5  Bncy.   PI.  &  Pr.  121; 
RoKS  T.  Harper,  99  Mass.  175),  still  the  lia- 
bility for  costs  attaches,  under  the  Code,  to 
the  person  for  whose  use  the  suit  is  marked 
at  the  moment  he  is  thus  made  the  cestui 
i)ue  use.    That  liability  continues,  precisely 
■8  the  liability  of  a  surety  for  costs  con- 
tinues, nntll  the  final  determination  of  the 
•'atie,  when,  if  the  Judgment  be  against  the 
plaintiflf,  the  liability  at  once  ripens  into  a 
debt  due  by  the  party  on  whom  they  are  Im- 
liosed.    In   the  case  at  bar   the   record  in 
this  court  remained  unchanged  as  to  the  ces- 
tnl  ine  use,   and  when  the  Judgment  for 
rosts   was    pronounced    It   was    pronounced 
apiinst  the  plaintiffs  of  record  in  this  court; 
that  la  to  say,  against  the  legal  plaintiff 
and  the  person  to  whose  use  the  suit  was 


marked  in  this  court  As  was  said  in  Tudcer 
V.  Oilman,  58  Hun,  167,  11  N.  Y.  Siy)p.  665, 
affirmed  in  125  N.  Y.  714,  26  N.  E.  766,  the 
design  of  the  statute  subjecting  the  cestui 
que  use  to  a  liability  for  costs  "was  evidently 
to  declare  the  assignee  liable  for  intermed- 
dling or  dealing  In  the  unfounded  legal  con- 
troversies of  other  persons.  He  can  by  the 
aaeigamBnt  to  him  acquire  all  the  diances  of 
success,  but  after  he  shall  have  done  that 
and  they  fall,  then  under  the  law  he  may 
be  ordered  to  pay  the  costs  of  the  defendant" 
We  consider  the  statute  a  salutary  one,  and 
we  are  not  disposed  to  narrow,  by  a  con- 
Btmction  founded  on  a  mere  conjecture  as 
to  the  Legislature's  intention  In  adopting 
It  Its  Just  and  beneficent  provisions. 

Since  the  appellant  Is  liable  to  pay  the 
costs  adjudged  against  him  and  Milled  by 
this  court  in  the  case  of  Bankers'  Life  In- 
surance Co.  V.  Miller,  100  Md.  1,  59  Ati.  116, 
circuit  court  No.  2  was  right  in  sustaining 
the  demurrer  and  in  dismissing  the  bill  of 
complaint;  and  Its  order  to  that  effect  will 
be  affirmed. 

Order  affirmed,  with  costs  above  and 
below. 


DTTLANEY  et  at.  v.  nNITBD  BY8.  &  ELEC- 
TRIC CO.  et  aL 

(Court   of    Appeals    of    Maryland.      Nov.    16, 
1906.) 

1.  STBBET    BxiLBOADa  —  Fbancbisks  — OON- 
BTBUCTION. 

A  city  ordinance,  granting  a  franchise  to 
construct  a  switch  from  a  street  railway  track 
to  a  warehouse,  was  entitled  "An  act  to  grant 
permission  to  connect"  the  railway  tracks  on  L. 
street  with  certain  pT«np<>sed  improvements  of 
an  express  company.  The  enacting  clause  au- 
thorized the  railway  c<Hnpany  to  "lay  down,  con- 
struct operate,  and  maintain  single-track  curves 
•  •  •  to  connect"  its  track  on  L.  street  with 
the  proposed  improvement  "in  accordance  with 
the  plat  filed  in  the  office  of  the  city  engineer," 
and  that  the  switch  should  not  interfere  with 
or  encroach  on  the  sidewalks  or  gutters  as 
laid  in  and  along  the  street.  Beld,  that  the 
ordinance  should  be  construed,  in  accordance 
with  the  plat,  to  authorize  the  laying  of  the 
switch  across  the  sidewalk,  but  to  require  the 
rails  to  be  80  laid  as  not  to  break  the  level 
of  the  foot  pavement  or  impede  the  flow  of 
water  in  the?  gutter. 

2.  Same— Consideration. 

The  smallness  of  a  charge  of  $50  made  by 
a  city  for  a  franchise  granted  to  a  street  rail- 
way company  to  maintain  a  switch  connect- 
ing its  tracks  with  a  warehouse  was  ineffective 
to  inralidnte  the  ordinance,  where  it  was  not 
claimed  that  the  charge  was  collusively  or  dis- 
honestly arrived  at  or  was  not  fixed  by  the 
board  of  estimates  as  prescribed  by  the  city 
charter. 

3.  MaNICIPAL    OOBPOBATIOMe— STBEExa— POB- 

uo  Use. 

Where  an  express  company  was  engai^pd  in 
the  business  of  carrying  all  kinds  of  portable 
freight  and  express  matter  to  and  from  Balti- 
more city  and  certain  nearby  towss  and  vil- 
lages, it  was  not  engaged  In  a  purely  private 
business ;  and  hmce  the  city,'  in  permitting  a 
street  railway  company  to  lay  and  maintain  a 
proposed  switch  to  connect  its  lines  with  the 
express  company's  warehouse,  to  facilitate  such 
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expren   business,   constituted   a   proper   appro- 
pnation  of  the  street  to  a  legitimate  public  use. 

4.  Cabbtebb  —  Stbeet    Railboads  —  Expbe88> 
Business— Limitations. 

Where  a  street  railway  company  was  au- 
thorized to  transact  express  business  over  its 
lines,  it  was  entitled  to  limit  such  business  to 
a  sinele  express  company,  provided  it  thereby 
afforded  reasonable  express  facilities  to  the 
public. 

5.  Municipal  Cobfobatiohb— CSitt  Chabteb 

Baltimore  City  Charter,  1}  8,  9,  87,  regula- 
ting the  granting  of  franchises  by  municipal 
authorities,  apply  solely  to  francnises  grant- 
ed by  the  mayor  and  city  council  of  such  city, 
and  nave  no  application  to  a  franchise  granted 
by  the  legislature  to  a  street  railway  company 
to  use  the  streets  of  the  city,  by  Acts  189B,  Pb 
999,  c.  390. 

6.  STBBinr  Railboads— Use  or  Stbeets. 

Where  a  street  railway  company  was  au- 
thorized to  use  the  streets  of  a  city,  the  rail- 
way company  and  the  property  owners  ad- 
Joining  the  street  had  equal  rights  to  such  use. 

7.  Same— City  Oedinancks— Penalties. 

Where  a  city  ordinance  authorized  a  street 
railway  company  to  lay  and  maintain  a  switch 
connecting  its  track  with  a  warehouse,  and  imr 
posed  a  penalty  for  hindering  or  delaying  cars 
by  the  use  of  other  vehicles  on  the  switch,  such 
penalty  provision  should  be  construed  to  relate 
only  to  an  unreasonable  hindrance  or  delay, 
and  not  to  punish  the  reasonable  use  of  the 
street  occupi^l  by  the  switch  by  adjacent  prop- 
erty owners  or  persona  luiving  business  with 
them  on  the  street  in  front  of  their  premises. 

Appeal  from  Circuit  Conrt  No.  2  of  Balti- 
more City;   Pere  L.  Wlckes,  Judge. 

Action  by  Henry  S.  Dulaney  and  others 
against  tlie  United  Railways  &  Electric  Com- 
pany and  others.  From  a  Judgment  in  favor 
of  defendants,   plaintiffs   appeal.    Affirmed. 

Argued  before  MeSHERRY,  O.  J.,  and 
BRISCOE,  BOYD,  PEARCB,  SCHMDCKEB, 
JONES,  and  BURKE,  JJ. 

S.  S.  Field  and  Lewis  Pntzel,  f<w  appel- 
lants. T.  Rowland  Slingluff  and  Oeo.  Weems 
Williams,  for  appellees. 

SCHMUCKER,  J.  The  appeal  in  this  case 
Is  from  a  decree  of  circuit  court  No.  2  of 
Baltimore  City  sustaining  the  demurrers  of 
the  appellees,  as  defendants  below,  and  dis- 
missing the  bill  of  complaint  The  primary 
purpose  of  the  bill  was  to  procure  an  In- 
junction restraining  the  United  Railways  & 
Electric  Company  of  Baltimore  from  con- 
structing and  maintaining  a  switch  from  Its 
main  track  on  West  Lombard  street  across 
the  sidewalk  to  the  warehouse.  No.  407  West 
Lombard  street,  owned  and  used  by  the 
Galther's  City  8c  Suburban  Express  Company. 
The  bin  Incidentally  asked  that  the  ordinance 
of  the  mayor  and  city  council  of  Baltimore 
authorizing  the  construction  of  the  switch  be 
declared  void.  The  appellants  are  the  re- 
spective owners  of  warehouses  on  Lombard 
street  adjacent  to  and  near  by  that  of  the 
express  company.  The  bill  was  filed  against 
the  United  Railways  &  Elpctrlc  Company  as 
sole  defendant.  Its  material  allegations  are 
as  follows:  That  the  complainants  own  large 
and  valuable  warehouses,  on  the  south  side 
of  West  Lombard  street  adjacent  to  or  near 


by  the  one  of  the  express  company,  in  which 
they  conduct  extensive  manufacturing  enter- 
prises, employing  In  that  connection  hun- 
dreds of  persons,  largely  young  girls  and 
women,  who  In  going  to  and  from  their  work 
traverse  the  sidewalk  over  which  it  is  pro- 
posed to  lay  the  switch,  and  that  the  same 
thing  is  true  of  the  patrons  and  customers  of 
their  respective  factories.  That  the  Im- 
mediate neighborhood  in  which  the  appel- 
lants are  located  Is  rapidly  being  filled  up  witb 
large  factories  and  warehouses,  whose  occu- 
pants and  customers  must  also  use  the 
same  sidewalk,  and  that  the  complainants, 
by  reason  of  their  close  vicinity  to  the  ex- 
press company's  warehouse,  have  a  peculiar 
Interest  above  that  of  the  general  public  in 
having  that  sidewalk  kept  free  and  unob- 
structed for  the  use  of  x)edestrlans.  That  the 
express  company  is  engaged  in  the  business 
of  carrying  all  kinds  of  freight  and  express 
matter.  Including  combustible  and  explosive 
substances,  which  It  transports  in  freight 
or  express  cars  owned  by  it  and  used  only 
for  its  private  business  of  carriage  of  freight 
and  express  matter,  and  that  the  United  Rail- 
ways Company  hauls  such  can  over  Its  llne» 
without  any  warrant  or  authority  of  law 
That  by  chapter  390,  p.  999,  of  the  Acts  of 
1898,  the  Legislature  attempted  to  authorize 
the  Baltimore  Consolidated  Railway  Com- 
pany to  transact  an  express  business  over  its 
lines  In  Baltimore  City  and  adjoining  coun- 
ties; but  If  that  act  be  valid,  and  the  bene- 
fit of  it  passed  to  the  United  Railway  Com- 
pany, it  would  not  authorize  that  company 
to  transact  such  business  by  hauling  over 
Its  lines  the  cars  of  Galther's  Express  Com- 
pany. That  Galther's  Express  Company  pro- 
I>oses  to  use  Its  recently  acquired  warehouse. 
No.  407  West  Lombard  street,  for  a  distrib- 
uting depot  of  all  kinds  of  freight  and  ex- 
press matter,  including  inflammable  and  ex- 
plosive materials;  and,  desiring  to  have  the- 
proposed  switch  connection  with  the  railway 
tracks  In  the  bed  of  the  street  and  not 
having  Itself  the  power  to  construct  a  track 
on  cither  the  street  or  the  sidewalk.  It  in- 
duced the  United  Railways  Company  to  pro- 
cure from  the  city  of  Baltimore  supposed 
authority  for  that  purpose  by  the  passage  of 
the  ordinance  of  February  6,  1905,  of  which 
and  the  plat  therein  referred  to  copies  were 
filed  with  the  bill  as  exhibits.  The  ordinance 
Is  then  alleged  to  be  void,  because  it  Is 
self-contradictory  In  its  terms  and  provi- 
sions, and  also  because  the  small  sum  of  $50 
charged  for  the  franchise  Is  not  In  com- 
pliance with  section  37  of  the  Baltimore 
city  charter.  A  third  reason  alleged  for  the 
invalidity  of  the  ordinance  is  that  the  busi- 
ness of  the  express  company  Is  a  private,  and 
not  a  public,  one,  and  that  the  dty  has  no 
power  to  authorize  the  laying  of  the  switch, 
or  the  overhead  construction  of  wires  neces- 
sary for  its  operation,  over  the^street  or  the 
sidewalk  for  the  benefit  of  a  purely  private 
enterprise.    The  bill  then  charges  that  th<>' 
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coiistmctlon  and  operation  of  the  proposed 
ffwitcb  with  Its  overhead  wires  would 
seriously  damage  the  plalntlflig'  proper- 
ties and  menace  the  lives  of  many  persons 
lawfully  occupying  them  by  increasing  the 
danger  of  fire,  and  would  also  seriously  in- 
terfere with  the  access  to  their  premises, 
and  would  especially  Interfere  with  the  re- 
ceipt and  shipment  of  goods  by  the  occupants 
of  the  property  of  the  appellant  the  Reslnol 
Chemical  Company,  whose  warehouse  ad- 
Joins  that  of  the  express  company,  and  would 
inflict  upon  the  appellants  great  damages, 
for  whidi  there  would  be  no  adequate  rem- 
edy at  law.  The  prayer  of  the  bill  Is  that 
the  ordinance  of  February  6,  1905,  may  be 
declared  void,  that  the  United  Railways 
Company  may  be  restrained  from  constmct- 
ing  or  operating  the  proposed  switch  and 
the  overhead  trolley  wires,  and  for  general 
relief.  The  Oaltber's  Express  Company  in- 
tervened by  petition  and  asked  to  be  made 
a  codefttidant  in  the  case,  which  was  done 
by  an  apprc^riate  order  of  court,  and 
then  it  also  demurred  to  the  bill.  The  court 
iielow,  after  a  hearing  upon  the  demurrers, 
Bostalned  them,  and,  the  plaintiffs  declining 
to  amend  their  bill,  the  court  dismissed  it 
by  the  decree  appealed  from. 

The  theory  of  this  bill  is  that  the  ex- 
press business,  as  now  conducted  by  the 
United  Railways,  through  the  agency  of 
Galtber'a  Eixpress  Company,  by  transport- 
ing the  express  cars  of  only  the  latter  com- 
pany, is  in  fact  a  private  business,  which 
the  Railways  Company  cannot  lawfully  con- 
doct,  and  that  therefore  the  dty  of  Baltimore 
has  no  power  to  authorize  the  construction 
of  the  proposed  switch  to  the  express  com- 
pany's warehouse,  to  be  used  in  conducting 
that  kind  of  an  express  business,  as  to  do 
so  would  be  to  devote  the  public  street  to 
private  uses.  The  assertion  Is  also  made 
that  the  ordinance  of  February  6,  1905,  pur- 
porting to  authorize  the  construction  of  the 
switch.  Is  Toid,  because  of  the  alleged  in- 
herent defects  already  referred  to.  The 
broad  allegations  made  in  the  bill  that  the 
Railways  Company  is  carrying  on  its  lines 
the  cars  of  the  express  comi>any  without 
any  warrant  or  authority  of  law,  and  tbat 
the  dty  of  Baltimore  could  not  lawfully  au- 
thorize the  construction  of  the  proposed 
switch,  constitute  mere  conclusions  of  law, 
the  ti^th  of  which  is  not  admitted  by  the 
demurrers.  The  suflSclency  of  the  bill  must 
be  tested  by  ascertaining  whether  the  facts 
stated  in  it  justify  the  conclusions  at  which 
the  plaintiffs  arrived. 

We  will  first  consider  the  validity  of  the 
ordinance  of  February  6,  1905,  authorizing 
the  construction  of  the  switch.  There  is  an 
apparent  conflict  or  inconsistency  between 
the  declared  pnipose  and  express  provisions 
of  the  title  and  body  of  this  ordinance  and 
the  statement,  contained  in  its  second  sec- 
tion, that  the  switch  should  be  so  constructed 
and  laid  down  as  "not  to  interfere  with  or 


oicroadi  upon  the  sidewalks  or  gutters  as 
now  laid  out  and  existing  upon  and  along 
the  streets  above  mentioned."  Taken  by  it- 
self, this  provision  looks  like  a  flat  probibl- 
tion  to  lay  the  switch  across  the  sidewalk; 
but,  read  in  connection  with  the  other  por- 
tions of  the  ordinance  and  the  plat  therein 
referred  to,  it  becomes  apparent  that  no  sncb 
intention  can  be  ascribed  to  the  authors  of 
tbat  piece  of  legislation.  In  the  first  place, 
the  express  purpose  of  the  act,  aa  declared 
in  its  title,  is  to  grant  permission  "to  con- 
nect" the  railway  tracks  on  Lombard  street, 
west  of  Eutaw  street,  "with  the  proposed  im- 
provements to  be  erected  by  the  Oaltber's 
City  &  Suburban  Express  Company  on  ths 
south  side  of  Lombard  street"  The  first  and 
enacting  clause  of  the  ordinance  also  author- 
izes the  United  Railways  Company  to  "lay 
down,  construct,  operate,  and  maintain  single- 
track  ciurves,"  with  the  necessary  overhead 
trolley  wires,  "to  connect"  its  tracks  on 
Lombard  street  "with  the  proposed  improve- 
ments to  be  erected  by  the  Oaltber's  City  & 
Suburban  Express  Company  on  the  south 
side  of  Lombard  street,  west  of  Eutaw  street, 
in  accordance  with  the  plat  filed  in  the  office 
of  the  city  engineer."  There  is  no  allegation 
in  the  bin  that  the  warehouse  of  the  express 
company  is  so  constructed  as  to  extend  be- 
yond the  building  Hue.  It  must  therefore  be 
presumed  that  It  is  located,  like  other  build- 
ings, back  of  that  line,  where  the  switch 
could  not  reach  It  without  crossing  the  side- 
walk. Furthermore,  on  the  plat,  "in  accord- 
ance with"  which  the  ordinance  declared  that 
the  switch  should  be  constructed.  It  is  shown 
as  not  only  crossing  the  sidewalk  bnt  extend- 
ing some  distance,  as  such  switches  usually 
do,  into  the  warehouse  which  it  Is  intended 
to  serve.  In  Burk  v.  Baltimore,  T7  Md.  469, 
26  Atl.  868,  this  court  held  that  an  ordinance 
for  opening  a  street,  which  contained  only 
a  vague  description  of  the  lines  of  the  pro- 
posed street,  but  referred  to  a  plat  on  which 
the  lines  were  correctly  laid  down,  was  ef- 
fective to  locate  the  street  according  to  Its 
position  on  the  plat  In  the  opinion  In  that 
case  the  coiut  say:  "Whatever  may  be  said 
as  to  the  vagueness  of  the  ordinance  with- 
out reference  to  the  plat  therein  referred  to, 
all  ambiguity  disappears  when  the  plat  is 
examined;  for  the  exact  direction,  location, 
and  width  of  the  proposed  street  therein  ap- 
pear. It  was  entirely  proper,  Instead  of 
trying  to  give  a  minute  and  accurate  descrip- 
tion, to  provide  in  the  ordinance  that  White- 
lock  street  should  be  condemned  and  opened 
'as  located  on  said  plat'  This  course  was 
approved  in  Baltimore  v.  Bouldin,  23  Md. 
371.  The  ordinance  does  not  undertake  to 
define  with  accuracy  the  lines  of  the  pro- 
posed street,  the  plat  being  referred  to  for 
that  purpose;  and.  If  there  should  be  any 
variance  between  the  courses  and  distances 
and  measurements  contained  in  the  ordi- 
nance and  those  set  forth  In  the  plat,  tho 
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latter  will  govern.  This  Is  the  rule  where  a 
plat  or  map  Is  referred  to  In  a  deed,  and 
we  can  see  no  good  reason  why  the  same 
rule  should  not  apply  here."  Applying  to  the 
ordinance  now  before  us  the  same  rule  of 
interpretation  as  that  adopted  in  Burk's  Case, 
as  we  think  we  should,  it  must  be  construed 
to  authorize  the  laying  of  the  switch  across 
the  sidewalk  to  connect  with  the  express 
company's  warehouse,  but  to  require  the 
rails  to  be  so  laid  as  not  to  project  above 
or  break  the  level  of  the  foot  pavement,  or 
impede  the  flow  of  water  In  the  gutter. 

The  smallness  of  the  charge  of  $50  made 
for  the  franchise  of  laying  and  maintaining 
the  switch  cannot  be  held  to  invalidate  the 
ordinance;  It  not  being  alleged  in  the  bill 
that  the  amoimt  of  the  charge  was  colluslvely 
or  dishonestly  arrived  at,  or  was  not  fixed 
«y  the  board  of  estimates  in  the  manner  pre- 
scribed in  section  37  of  the  charter.  The 
law  confers  upon  the  board  of  estimates, 
and  not  upon  the  court,  the  power  and  dis- 
cretion of  determining  the  prices  to  be 
charged  for  franchises  in  the  public  streets 
granted  by  ordinances  of  the  mayor  and  city 
council. 

Nor  can  it  be  said  that  the  business  of 
Oalther's  Express  Company  was  a  strictly 
private  one.  It  was  held  In  Bank  of  Ken- 
tucky V.  Express  Co.,  93  V.  S.  174,  23  L.  Ed. 
S72,  that  a  company  "engaged  in  the  business 
of  carrying  for  hire  money,  goods,  and  par^ 
eels  from  one  locality  to  another"  was  a  com- 
mon carrier,  although  it  employed  railroads 
and  other  public  conveyances  to  transport 
the  articles  for  it,  while  remaining  in  charge 
of  its  own  servants.  See,  to  same  effect,  12 
A.  &  B.  Encycl.  (2d  Ed.)  p.  648 ;  19  Cyc.  22. 
The  bill  before  us  alleges  "that  Gaither's 
City  &  Suburban  Express  Company  is  en- 
gaged in  the  business  of  carrying  all  kinds  of 
portable  freight  and  express  matter  •  *  • 
to  and  from  Baltimore  city  and  certain  near- 
by towns  and  vlllagea"  It  is  true  that  it 
further  alleges  that  this  freight  and  express 
matter  Is  carried  only  in  cars  used  for  the 
business  of  Oalther's  Express  Company ;  but 
it  is  a  matter  of  common  knowledge  that 
express  companies  frequently.  If  not  ordinari- 
ly, conduct  their  business  In  that  mann». 
Such  a  business  of  transporting  freight  and 
packages  for  the  public  can  with  no  more 
propriety  be  called  a  private  one  than  the 
business  of  carrying  the  public  themselves 
ns  passengers.  It  necessarily  follows  that 
the  city  of  Baltimore,  In  permitting  the  Unit- 
ed Railways  Company  to  lay  and  maintain 
the  proposed  switch  to  connect  Its  lines  by  a 
curved  track,  as  shown  on  the  plat  referred 
to  in  the  ordinance,  with  the  express  com- 
pany's warehouse,  to  facilitate  conducting  an 
express  business  In  the  manner  already  men- 
tioned, was  appropriating  the  public  street  to 
legitimate  uses  for  the  benefit  of  the  com- 
munity at  large,  and  that  it  did  not  exceed 
Its  powers  In  so  doing. 


The  bill  charges  that  Acts  189S,  p.  990,  c. 
390,  purporting  to  authorize  the  Baltimore 
Consolidated  Railway  Company,  which  at 
the  date  of  the  passage  of  the  act  owned  and 
operated  the  tracks  on  Lombard  street,  to 
transact  an  express  business  upon  its  lines 
of  railways  located  in  Baltimore  city  and  ad- 
joining counties,  would.  If  the  benefit  of  the 
act  passed  to  the  United  Railways  Company, 
authorize  that  company  only  to  run  its  own 
freight  or  express  cars  for  the  carriage  of 
express  matter  for  the  public,  and  would  not 
authorize  it  to  haul  the  private  express  or 
freight  cars  of  one  person  or  corporation 
only.  There  is  no  allegation  in  the  bill  that 
the  United  Railways  Company  has  ever  re- 
fused to  haul  on  its  lines  the  freight  or  ex- 
press cars  of  any  express  company,  or  that 
any  such  company  other  than  the  Gaither's 
Company  had  demanded  to  have  its  cars  so 
hauled  or  transported.  Nor  Is  it  alleged  in 
the  bill  that  the  United  Railways  Comimny 
is  without  authority  to  carry  on  an  express 
business  over  its  own  lines  by  means  of  Its 
own  cars.  Assuming  that  the  United  Rail- 
ways Company  is  authorized  to  transact  an 
express  business  on  the  Lombard  street  and 
other  lines  formerly  operated  by  the  Balti- 
more Consolidated  Railway  Company,  there 
Is  good  authority  for  holding  that  it  would 
have  the  right  to  limit  the  express  business 
on  its  lines  to  a  single  express  company,  if 
It  thereby  afforded  to  the  public  reasonable 
express  facilities.  In  Southern  Express 
Company's  Cases,  117  U.  8.  1,  6  Sup.  Ct. 
542,  628,  29  L.  Ed.  791,  It  was  held  that,  in 
the  absence  of  some  special  statute,  there  Is 
no  law  or  usage  having  the  force  of  law 
requiring  railroad  companies  to  furnish  ex- 
press facilities  to  all  express  companies 
which  may  demand  them ;  the  court  there 
saying:  "So  long  as  the  public  are  served 
to  their  reasonable  satisfaction,  it  Is  a  matter 
of  no  Importance  who  serves  them.  The  rail- 
road company  performs  Its  whole  duty  to  the 
public  at  large  and  to  each  Individual  when 
It  affords  the  public  all  reasonable  express 
accommodations  If  this  is  done,  the  rail- 
road company  ow«s  no  duty  to  the  public 
as  to  the  particular  agencies  It  shall  select 
for  that  purpose.  The  public  require  the 
carriage,  but  the  company  may  choose  its 
own  appropriate  means  of  carriage,  always 
provided  they  are  such  as  to  Insure  rea- 
sonable promptness  and  security." 

The  present  case  differs  from  those  of 
Townsend  v.  Epstein,  93  Md.  537,  49  All.  629, 
52  L.  R.  A.  400,  86  Am.  St.  Rep.  441,  and  Van 
Witsen  v.  Outman,  79  Md.  405,  29  Atl.  608. 
24  L.  R.  A.  408,  relied  on  by  the  appel- 
lants, In  that  in  each  of  those  cases  the  acts 
enjoined  were  attempted  appropriations,  un- 
der the  authority  of  void  municipal  ordi- 
nances, of  portions  of  public  streets  to  what 
the  court  determined  to  be  exclusively  pri- 
vate uses.  In  the  present  case  the  act  com- 
plained of  is  the  proposed  laying  in  a  public 
street  of  a  switch  or  spur  from  an  existing 
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railway  track  to  an  express  company's  ware- 
booiie  on  the  side  of  the  street,  to  be  used  for 
purposes  which  we  have  determined  to  be 
not  prWate,  but  public.  In  their  nature. 

The  appellants  earnestly  contended  before 
US  that  Acts  1898,  p.  999,  c.  390,  granting 
to  the  Consolidated  Railway  Company  the 
right  and  franchise  of  transacting  an  express 
business  over  its  lines,  when  read,  as  they 
insisted  It  should  be.  In  connection  with 
Kctlons  8,  9,  and  37  of  the  Baltimore  city 
charter,  passed  at  the  same  session  of  the 
Legislature,  did  not  authorize  the  railroad 
company  to  conduct  such  a  business  over  the 
portion  of  its  lines  lying  within  the  city  with- 
out first  obtaining  a  franchise  for  that  pur- 
pose from  the  municipal  authorities.  An 
examination  of  those  three  sections  of  the 
city  charter  discloses  the  fact  that  they  re- 
late solely  to  franchises  granted  by  the  may- 
or and  city  conncil,  and  not  to  those  granted 
by  the  L^Islature.  Whatever  may  be  said 
of  the  expediency  of  the  granting  by  the 
Legislature  of  franchises  In  the  streets  of 
the  city  without  requiring  adequate  compen- 
Mtlon  therefor  to  be  paid  to  the  municipality, 
tliere  can  be  no  doubt,  in  view  of  the  deci- 
sions of  this  court,  of  the  power  of  the  Legis- 
lature to  malce  such  grants.  OrofT  v.  Fred- 
erick City.  44  Md.  67;  Hodges  v.  Railway 
Co..  58  Md.  619;  Baltimore  t.  State,  15  Md. 
462.  74  Am.  Dec.  672;  Revell  v.  Annapolis, 
81  Md.  9,  81  Atl.  695;  Pumphrey  V.  Balti- 
more. 47  Md.  151.  152.  28  Am.  Rep.  446;  Hiss 
T.  Balto.  &  Hampden  R.  R.  Co.,  62  Md.  254, 
36  Am.  Rep.  S71. 

When  the  proposed  switch  is  constructed, 
neither  the  United  Railways  Company  nor 
the  Oaither'B  Express  Company  will  have 
any  exclusive  or  superior  right  to  use  or  oc- 
cnpy  the  portions  of  the  street  or  sidewalk 
over  which  the  switch  runs.  The  right  of 
the  appellants  as  property  owners  In  that 
connection,  as  well  as  those  of  persons  pass- 
ing along  the  street,  will  be  the  same  after 
the  switch  Is  made  that  they  were  before. 
The  railway  company  and  the  property  own- 
ers have  equal  rights  to  the  use  of  the  public 
Btreets,  which  each  must  exercise  reasonably 
wltb  respect  to  the  right  of  the  other.  Cars 
cannot  be  permitted  to  so  stand  upon  the 
switch  as  to  prevent  other  vehicles  from  pass- 
ing. "If  at  any  time  the  owner  has  oc- 
casion for  the  presence  of.  vehicles  in  front 
of  his  property  on  the  street  to  take  away  or 
deliver  persons  or  goods  he  may  exercise 
that  right  for  such  reasonable  time  as  Is 
necessary  for  his  purposes ;  and  If,  in  such 
exercise  of  the  right,  the  passage  of  the 
street  cars  Is  impeded,  the  street  cars  must 
wait."  Poole  ▼.  Falls  Road  Ry.  Co.,  88  Md. 
540.  41  Atl.  1069;  Hodges  v.  Railway  Co., 
supra ;  LonaconIng  Ry.  Co.  v.  Consolidated 
Coal  Co.,  95  Md.  636,  53  Atl.  420.  The  por- 
tion of  section  2  of  the  ordinance  of  February 
6.  1905,  Imposing  a  penalty  for  hindering  or 
delaying  the  cars  by  the  use  of  other  ve- 
hicles on  the  switch  must  be  construed  to 
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relate  only  to  an  unreasonable  hindrance  or 
delay,  and  cannot  be  held  to  have  been  in- 
tended to  prevent  or  punish  the  reasonable 
use  by  adjacent  property  owners  or  persons 
having  business  with  them  of  the  public 
streets  In  front  of  their  premises. 

Both  the  railway  company  and  the  ex- 
press company  must  so  use  the  switch,  when 
constructed,  as  not  to  unnecessarily  or  Im- 
properly interfere  with  the  rights  of  the 
public  or  the  adjacent  property  holders,  and 
If  they  fall  to  do  so,  and  injury  results  from 
such  failure,  the  proper  tribunals  will  afford 
relief  to  the  Injured  persons.  But  we  cannot 
anticipate  defaults  or  acts  of  negligence  or 
abuse  on  the  part  of  the  companies  in  main- 
taining and  using  the  s'wltch,  or  In  the  stor- 
age or  handling  of  such  Inflammable  or  ex- 
plosive substances  as  may  be  lawfully  com- 
mitted to  them  for  transportation.  Green  v. 
City  &  Suburban  Railway  Co.,  78  Md.  308,  28 
Atl.  626,  44  Am.  St.  Rep.  288. 

The  decree  appealed  from  will  be  affirmed 

Decree  affirmed,  with  costs. 


STEWART  V.  UNITED  ELBJCTRIC  LIQHT 

&  POWER  CO.  et  al. 
(Court  of  Appeals  of  Maryland.    Nov.  15,  1906.) 

Death  —  Independxrt   Action  b    fob   Same 
Wkonofui-  Act. 

Code  Pub.  Gen.  Laws,  art.  03,  i  103,  gives 
personal  representatives  power  to  prosecute  any 
pergonal  action  their  decedents  might  have  prose- 
cuted, had  tlifrv  survived,  excepting  for  slande-i, 
etc.  Article  67,  |§  1,  2,  authorize  actions  for  the 
benefit  of  certain  surviving  relatives  for  the 
death  of  their  decedents  through  the  wron^ul 
act  of  others.  Held,  that  these  statutes  afford 
independent  causes  of  action  for  the  same  wrong- 
ful act ;  the  former  for  the  recovery  of  damages 
sustained  by  the  decedents  and  their  estates,  and 
the  latter  for  damages  sustained  by  their  surviv- 
ing relatives. 

Appeal  from  Superior  Court  of  Baltimore 
City. 

Action  by  Redmond  C.  Stewart,  adminis- 
trator, against  the  United  Electric  Light  & 
Power  Company  and  another.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  before  McSHERRY,  C.  J.,  and 
BRISCOE,  BOYD,  PEARCE,  SCHMUCKBB, 
JONES,  and  BURKE,  JJ. 

Aubrey  Pearre,  Jr.,  and  Herbert  B.  Stlmp- 
son,  for  appellant.  George  Weems  Williams, 
for  appellees. 

McSHERRY,  C.  J.  This  Is  an  appeal  from 
the  superior  court  of  Baltimore  City.  Mr. 
Redmond  C.  Stewart,  the  administrator  of 
George  W.  Walters,  deceased,  brought  suit 
against  the  United  Electric  Light  &  Power 
Company  of  Baltimore  and  the  Maryland 
Telephone  &  Telegraph  Company  to  recover 
damages  for  injuries  received  by  the  decedent 
through  the  wrongful  act,  neglect,  and  de- 
fault of  the  defendants.  It  Is  alleged  In  the 
narr.  that  Walters  was  in  his  lifetime  a  tin- 
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ner  and  roofer  by  trade,  and  that  whilst  ect- 
gaged  in  work  on  the  roof  of  a  house  In 
Baltimore  he  came  In  contact  with  a  disused 
wire  of  the  telephone  company,  which  crossed 
the  aforesaid  roof  after  being  In  touch  with 
a  charged  wire  of  the  light  and  power  com- 
pany, and  that  by  that  contact  he  received  an 
electric  shock  which  threw  him  to  the  ground 
and  seriously  injured  blm, 'from  which  In- 
Jury,  after  suffering  for  several  hours  great 
pain  and  sickness,  he  died  the  same  day.  In 
consequence  of  the  said  acts  of  the  defend- 
ants "the  said  George  W.  Walters  suftered 
severe  mental  and  physical  pain  and  great 
damage,  both  in  person  and  estate."  One  of 
the  defendants  pleaded  not  guilty,  and  the 
other  demurred  to  the  declaration.  The  de- 
murrer was  sustained,  and  Judgment  was 
thereupon  entered  in  favor  of  the  defendants 
for  costs.  From  that  Judgment  this  appeal 
has  been  taken. 

The  single  question  before  as  Is:  Did  the 
cause  of  action,  which,  according  to  the  aver- 
ments of  the  narr.,  accrued  to  the  deceased 
In  his  lifetime  from  the  alleged  wrongful  act 
and  negligence  of  the  defendants,  abate  when 
he  died?  or  did  it  survive,  so  that  suit  upon  it 
might  be  instituted  and  maintained  by  bis 
administrator?  At  the  common  law  the  right 
of  action  arising  from  an  alleged  wrongful  act 
and  negligence  of  the  character  charged  In 
the  narr.  before  us  would  have  abated  upon 
the  death  of  the  person  thus  injured.  It 
was  a  principle  of  the  common  law  that,  if 
an  injury  were  done  either  to  the  person  or 
property  of  another  for  which  damages  only 
could  be  recovered  in  satisfaction,  the  action 
died  with  the  person  to  wliom  or  by  whom 
the  wrong  was  done.  Bo  fixed  was  this  rule 
that  it  crystallized  into  a  maxim.  It  was 
considerably  altered,  however,  by  Bt  4  Edw. 
Ill,  c.  7,  de  bonis  asportatls  in  vita  testatoris, 
which,  tliough  in  force  In  Maryland  prior  to 
the  adoption  of  Acts  1798,  c.  101  (Kennerly's 
Ex'r  V.  Wilson,  1  Md.  107),  has  no  applica- 
tion to  this  case.  Where  the  cause  of  action 
was  founded  on  any  malfeasance  or  mis- 
feasance, was  a  tort,  or  arose  ex  delicto — 
where  the  declaration  Imputes  a  tort  done 
either  to  the  person  or  property  of  another — 
and  the  plea  must  be  not  guilty,  the  rule  was 
"actio  personalis  morltur  cum  persona." 
Mote  1,  Wheatley  v.  Lane,  1  Wms.  Saund.  218. 
But  statutes  have  been  adopted  in  Maryland, 
as  well  as  in  many,  if  not  most,  of  the  states 
of  the  Union,  and  fashioned  after  similar 
enactments  in  England,  which  have  material- 
ly changed  the  common-law  rule;  and  the 
question  involved  on  this  record  comes  down 
to  the  inquiry  as  to  whether  the  legislation 
of  this  state  has  abrogated  that  rule  as  it 
would  have  applied  to  this  case,  since.  If  the 
rule  has  not  been  abrogated  or  modified,  it 
will  defeat  the  pending  action.  Now,  there 
aie  two  distinct  lines  of  legislation  on  this 
subject,  both  of  which  are  In  force,  though 
adopted  at  widely  difTerent  periods  of  time. 


The  one^  beginning  with  Acts  178S,  c.  80,  has 
relation  to  the  survival  of  certain  personal 
actions  Instituted  In  the  lifetime  of  the  plain- 
tiff, but  which  would  have  abated  at  the  com- 
mon law  upon  his  death.  The  other.  Acts 
1852,  c  299,  almost  a  literal  transcript  of 
Lord  Campbell's  act  (St  9  &  10  Vict  c.  93), 
gives  a  right  of  action  under  certain  condi- 
tions to  designated  relatives  of  a  deceased 
person,  but  not  to  his  personal  representa- 
tives, when  death  has  been  caused  by  a 
wrongful  act  or  by  negligence.  The  pending 
action,  has  not  l>een  brought  under  the  act  of 
1852,  but  we  shall  have  occasion,  later  on, 
to  allude  to  that  statute,  both  with  a  view  to 
elucidate  or  define  the  scc^e  and  meaning  of 
the  survival  statutes  by  contrasting  their  pro- 
visions with  its  terms  and  obvious  purpose, 
and  to  determine  whether  it  be  true,  as  Insist- 
ed by  the  appellees,  that  the  act  of  1852  is 
the  only  existing  legislation  which  authorizes 
a  suit  to  be  brought  for  the  recovery  of  dam- 
ages caused  by  a  wrongful  or  negligent  act 
resulting  in  death.  A  brief  analysis  of  this 
legislation  now  becomes  necessary. 

There  has  been  a  gradual  development  and 
growth  in  the  legislation  on  this  subject  in 
Maryland.  For  a  period  extending  over  a 
little  more  than  a  century  the  statutes  bear- 
ing upon  the  question  concerned  chiefly  ac- 
tions which  had  been  instituted  during  the 
life  of  the  parties,  and  provided,  among  other 
things,  that  in  certain  enumerated  instances 
the  death  of  the  plaintiff  should  not  abate  the 
suit;  but  In  1888  a  farther  progressive  enact- 
ment was  adopted.  Acts  1785,  c  80,  {  1,  Acts 
1801,  c.  74,  S  88,  Acts  1816,  c.  149. 1  8  (1  Dor- 
sey's  Laws,  pp.  229,  463,  632),  and  Acts  1849,  c. 
517,  i  1,  were  brought  together,  condensed  and 
codified  in  section  1,  art  2,  of  the  Code  of 
1860,  which  reads :  "No  action  of  ejectment, 
waste,  partition,  dower,  replevin,  or  any  per- 
sonal action,  •  •  •  shall  abate  by  the 
death  of  either  or  any  of  the  parties  to  such 
action,  •  •  •  this  not  to  apply  to  actions 
for  slander  or  for  Injuries  to  the  person." 
Laying  aside  for  the  moment  chapter  101. 
subc.  8,  t  6,  Acts  1798,  reproduced  in  the 
Oode  of  1860  in  article  93,  {  106,  the  provi- 
sions saving  from  abatement  certain  pending- 
actions  Instituted  In  the  lifetime  of  the  plain- 
tiff expressly  excluded  actions  for  slander 
and  actions  for  injuries  to  the  i)er8on.  These 
last-named  actions,  therefore,  abated  upon  the 
death  of  the  plaintiff,  precisely  as  they  would 
have  abated  at  the  common  law.  But  no  otli- 
er  personal  actions  abated  upon  the  death  oc 
the  plaintiff,  because  section  1,  art  2,  of  the  ; 
Code  of  1860,  unequivocally  declared  that  no  i 
"personal  action,"  except  actions  for  slan- 
der and  for  injuries  to  the  person,  should 
abate  by  the  death  of  either  or  any  of  the  . 
parties  to  the  suit  If  the  pending  suit  bad  ! 
been  brought  by  the  plaintiff's  intestate,  and  | 
thereafter  the  Intestate  had  died,  the  suit,  be- 
ing "for  Injuries  to  the  person,"  would  bave 
abated  upon  his  death,  as  the  law  stood  upou 
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tlie  adoption  of  tbe  Ck>de  of  1860.  Owing  to 
conditions  which  existed  at  tbe  outbreak  of 
tbe  GItU  War,  notably  the  arrest  of  citizens 
by  military  antbority  without  legal  process, 
tbe  Legislature  at  the  special  session  of  1861 
by  chapter  44  (now  Included  in  section  103, 
art  93  of  the  Code  of  1904),  narrowed  the 
scope  of  tbe  words  "injuries  to  the  person," 
contained  In  the  exception  clause  of  section  1, 
ait  2,  of  the  Code  of  1860,  and  accordingly 
broadened  tbe  class  of  personal  actions  which 
would  not  abate  by  the  death  of  the  plaintiff. 
This  class  of  personal  actions  was  still  far- 
ther broadened  by  Acts  1888,  p.  414,  c.  262, 
which  forms  section  25,  art  76,  of  the  Code 
of  Public  General  Laws  of  1888,  and  section 
26  of  tbe  same  article  in  the  Code  of  1904. 
By  that  enactment  It  was  provided  that:  "No 
action  hereafter  brought  to  recover  damages 
for  Injuries  to  the  person  by  negligence  or 
default  shall  abate  by  reason  of  the  death  of 
tbe  plaintiff,  but  the  personal  representatives 
of  the  deceased  may  be  substituted  as  plalu- 
tur  and  prosecute  the  suit  to  final  Judgment 
and  satisfaction."  Tills  saved  every  suit  to 
recover  damages  for  injuries  to  the  person 
arising  from  negligence  or  default  from  abat- 
ing by  the  death  of  the  plalntltT;  but  the 
clause  added  to  section  24,  art  75,  of  the  Code 
of  1888,  by  the  adoption  of  that  Code,  caused 
"actionB  for  injuries  to  the  person  where  the 
defendant  dies,  and  actions  for  slander"  to 
abate.  This  same  clause  Is  found  in  section 
25,  art  75,  of  tbe  Code  of  Public  Qeneral  Laws 
of  1904,  whilst  the  body  of  the  section  is  a 
transcript  of  section  1,  art  2,  of  the  Code  of 
isea  The  effect  of  this  legislation  Is  to  pre- 
vent an  action  commenced  In  bis  lifetime  for 
the  recovery  of  damages  for  personal  injuries 
caused  by  negligence  or  default  from  abating 
by  the  death  of  the  plaintiff  before  final  Judg- 
ment 

It  is  apparent  therefore,  that  tbe  statutes, 
thus  far  considered,  have  relation  only  to  a 
rauae  ot  action  which  the  plaintiff  himself 
had  In  bis  lifetime  and  upon  which  he  had 
instituted  suit  whilst  living.  Hence  these 
statutes  give  no  new  cause  of  action,  but 
merely  prevent  a  subsisting  and  a  pending 
one  from  abating  by  tbe  death  of  the  plain- 
tiff. That  cause  of  action  is  in  such  Instances 
devolved  upon  the  executor  or  administrator, 
and,  when  ripened  into  a  Judgment,  becomes 
an  asset  of  the  decedent  for  the  benefit  of 
bis  creditors,  if  he  has  any,  or  for  the  bene- 
fit of  bis  legatees  and  distributees.  Wliilst 
this  legislation  relates  to  the  nonabatement 
of  actions  actually  pending  when  the  plaintiff 
dies,  there  are  other  statutes  which  concern 
tlie  right  of  executors  and  administrators  to 
soe^  and  which  have  a  direct  bearing  on  the 
questloD  here  involved.  Acts  1798,  c.  101, 
snba  8,  I  5  (1  Dorsey's  Laws.  p.  390),  tran- 
scribed In  almost  exact  words  in  section  106, 
art  93,  of  tbe  Code  of  1860,  provided  that: 
"Executors  and  administrntors  shall  have  full 
iwwer  and  authority  to  commence  and  prose- 


cute any  personal  action  whatever,  at  law,  or 
in  equi^  (as  the  case  may  require),  which  the 
testator  or  intestate  might  have  commenced 
and  prosecuted,  except  actions  of  slander, 
and  for  Injuries  or  torts  done  to  tbe  person," 
etc.  This  precise  language  is  reproduced  in 
the  CJode  of  1860,  except  the  words  "or  torts" ; 
but  that  omission  did  not  change  the  scope  of 
the  provision  in  a  case  like  this.  If  this  sec- 
tion had  remained  unmodified,  it  is  manifest 
that  the  administrator  in  this  case  could  not 
have  commenced  the  pending  action,  because 
it  Is  an  action  for  injuries  done  to  tbe  per- 
son, and  such  actions  were  not  within  the 
purview  of  the  enactment  But  a  very  mate- 
rial alteration  was  made  by  the  Code  of  Pub- 
lic General  Laws  of  1888.  By  section  104  of 
article  93  of  that  codification,  or  section  103 
of  the  Code  of  Public  General  Laws  of  1904, 
It  was  declared:  "Executors  and  adminis- 
trators shall  have  full  power  to  commence 
and  prosecute  any  personal  action  whatever, 
at  law  or  in  equity,  which  the  testator  or 
intestate  might  have  commenced  and  prose- 
cuted, except  actions  of  slander;  and  they 
shall  be  liable  to  be  sued  In  any  court  of  law 
or  equity,  in  any  action  (except  for  slander 
and  injuries  to  the  person)  which  might  have 
been  maintained  against  the  deceased,"  etc. 
Thus  in  1888  for  the  first  time  executors  and 
administrators  were  given  full  power  to  com- 
mence suits  for  the  recovery  of  damages  for 
personal  injuries  sustained  by  their  testator 
or  intestate  In  bis  lifetime.  Fall  power  to 
commence  such  suits,  except  for  slander,  and 
except  against  the  executor  or  administrator 
of  the  person  who  caused  the  Injury,  must. 
If  the  terms  mean  anything,  include  such  a 
case  as  this.  Executors  and  administrators 
may  commence  and  prosecute  any  i>ersonal 
action  whatever  which  the  testator  or  In- 
testate might  have  commenced,  except  actions 
of  slander.  Now  the  Intestate  could  have 
brought  a  suit  in  bis  lifetime  for  the  injuries 
sustained  by  him  as  set  forth  in  the  narr. 
And  as  this  Is  not  a  suit  for  slander,  nor  a 
suit  against  the  executor  or  administrator  of 
a  deceased  defendant,  wby  cannot  bis  ad- 
ministrator commence  and  prosecute  the  same 
action? 

It  surely  needs  no  discussion  to  show  that 
the  pending  case  is  clearly  within  the  re- 
medial provisions  of  tbe  Code  of  1888  and 
1904;  and  we  doubt  whether  a  question 
would  have  been  raised  to  the  contrary,  were 
it  not  for  Acts  1852,  c  299,  taken  from 
Lord  C!ampbeirs  act  and  found  in  the  Codes 
of  1860,  1888,  and  1904.  In  the  last-named 
C!ode  it  is  sections  1  and  2,  art  67.  Tbe  act 
Is  a  familiar  one;  but  in  order  that  the 
argument  may  be  carried  along  with  clear- 
ness, those  portions  which  are  relevant  to 
this  investigation  will  now  be  quoted.  We 
read  section  1  in  these  words:  "Whenever 
the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect  or  default,  and  the 
act  neglect  or  default  Is  such  as  would  (if 
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death  had  not  ensued)  have  entitled  the  party 
injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  the  person  who 
would  have  been  liable  if  death  had  not  en- 
sued shall  be  liable  to  an  action  tor  damages, 
notwithstanding  the  death  of  the  person 
Injured,  and  although  the  death  shall  have 
I>een  caused  under  such  circumstances  as 
amount  In  law  to  felony."  Section  2  :  "Every 
mch  action  shall  I>e  for  the  benefit  of  the 
wife,  husband,  parent  and  child  of  the  person 
whose  death  shall  have  been  so  cansed  and 
shall  be  brought  by  and  In  the  name  of  the 
state  of  Maryland  for  the  use  of  the  persons 
entitled  to  damages;  and  in  every  such 
action  the  Jury  may  give  such  damages  as 
they  may  thlnlc  proportioned  to  the  Injury 
resulting  from  such  death  to  the  parties 
req>ectlvely  for  whom  and  for  whose  benefit 
such  action  shall  l>e  brought,  and  the  amount 
so  recovered  •  •  •  shall  be  divided 
among  the  above  mentioned  parties,  in  such 
shares  as  the  Jury  by  their  verdict  shall  find 
and  direct;  provided  that  not  more  than 
•DC  action  shall  lie  for  and  in  respect  of  the 
same  subject-matter  of  complaint,"  etc.  The 
points  of  difference  between  this  statute  and 
the  provisions  of  the  Code  giving  to  executors 
and  administrators  full  power  to  commence 
and  prosecute  any  personal  action  whatever 
which  the  testator  or  Intestate  might  have 
commenced  and  prosecuted  (except  actions  of 
slander  and  an  action  where  the  person 
causing  the  Injury  Is  dead)  are  striking  and 
marked,  even  upon  a  casual  comparison  of 
the  two  enactments.  The  suits  are  by  differ- 
ent persons,  the  damages  go  into  different 
cliannels  and  are  recovered  upon  different 
gnmnds,  and  the  causes  of  action,  though 
growing  out  of  the  same  wrongful  act  or 
neglect,  are  entirely  distinct 

Quite  as  significant  as  these  circumstances 
is  the  further  fact  that  the  Code  of  1888, 
giving  for  the  first  time  full  power  to  ad- 
ministrators to  commence  any  personal  ac- 
tion, except  for  slander,  went  into  effect  86 
years  after  the  adoption  here  of  Lord  Camp- 
I>eir8  act  In  1852;  and  it  must  be  presumed 
that  the  Legislature  Intended  by  the  provision 
in  the  Code  of  1888  to  give  a  remedy  for  the 
injuries  which  the  act  of  1852  did  not  cover. 
To  say  that  the  two  enactments  are  merely 
alternatives  of  each  other  Ignores  the  genesis 
of  this  legislation  and  In  effect  asserts  that, 
though  the  Legislature  distinctly  and  in  defi- 
nite terms  prescrll>ed  how  and  by  whom  the 
suit  should  be  brought  under  the  act  of  1852, 
still  36  years  after\vards  It  adopted  a  wholly 
different  method  by  which,  and  designated  a 
wholly  different  person  by  whom,  the  suit  was 
to  t>e  commenced  and  prosecuted.  The  result 
would  be  either  that  Lord  Campbell's  act — 
the  act  of  1852 — has  been  repealed  pro  tanto 
by  the  Code  of  1888,  bi  which  event  all  the 
■nits  brought  under  It  since  then  have  been 
improperly  Instituted,  or  a  suit  may  be 
brought  under  either  that  act  or  under  sec- 
tion 103,  art  93,  of  the  Oode  of  Public  Gen- 


eral Laws,  In  which  event  a  race  of  diligence 
between  the  personal  representative  and  the 
family  of  the  deceased  would  determine 
whether  the  damages  recovered  would  go  In 
one  direction  or  another.  Under  the  act  of 
1852  the  suit  must  be  brought  In  the  name  of 
the  state  for  the  use  of  certain  equitable 
plaintiffs,  who  are  kindred  of  the  deceased. 
Under  section  103  of  article  93  of  the  Code 
of  Public  General  Laws  the  suit  must  be 
brought  by  the  executor  or  administrator  of 
the  deceased.  Under  the  act  of  1852  the 
damages  recoverable  are  such  as  the  eqnltable 
plaintiffs  have  sustained  by  the  death  of  the 
party  injured.  Under  section  108  the  dam- 
ages recoverable  are  only  sach  as  the  de- 
ceased sustained  in  his  lifetime,  and  conse- 
quently exclude  those  which  result  to  other 
persons  from  his  death.  Under  the  act  of 
1852  the  damages  are  apportioned  by  the  Jury 
among  the  equitable  plaintiffs,  and  l>elong 
exclusively  to  them,  and  form  no  part  of 
the  assets  of  the  decedent's  estate.  Under 
section  103,  art  93,  of  the  Oode  of  Public 
General  Laws,  the  damages  recovered  go  in« 
to  the  hands  of  the  executor  or  admin  la- 
trator  and  constitute  assets  of  the  estate. 
Under  the  act  of  1852  there  Is  no  survival  of 
a  cause  of  action.  -  The  cause  of  action  is 
created  by  it,  and  Is  a  new  cause  of  action, 
and  consequently  one  which  the  deceased 
never  had.  Under  section  103  there  is  a 
survival  of  a  cause  of  action  which  the  de- 
cedent had  In  bis  lifetime. 

If,  then,  it  be  true  that  there  are  two 
separate,  distinct  and  Independent  causes  of 
action  arlBhig  out  of  the  same  wrongful  or 
negligent  act  then  It  must  follow  that  they 
may  be  prosecuted  concurrently.  We  have 
pointed  out  some  reasons  In  support  of  the 
statement  that  the  two  causes  of  action  are 
separate  and  distinct,  and  we  will  In  a  mo- 
ment turn  to  some  of  the  adjudged  cases 
on  that  subject  Of  course,  if  our  view  that 
these  causes  of  action  are  separate  and  dis- 
tinct be  correct  there  will  be  no  need  to 
consider  at  length  several  series  of  cases 
in  other  Jurisdictions,  because  a  few  general 
suggestions,  which  will  be  made  later  on,  will 
suffice  to  show  that  those  cases  do  not  ap- 
ply when  our  statutes  are  being  Interpreted. 
It  may  be  well  to  observe,  in  passing,  that 
there  Is  nothjpg  incongruous  or  contrary  to 
fixed  legal  principles  in  the  assertion  that 
the  same  wrongful  or  negligent  act  may  give 
rise  to  two  separate  causes  of  action,  if  differ- 
ent injuries  have  been  Infiicted  by  It  on 
different  persons.  It  Is  the  concurrence  of 
the  act  and  the  injury  resulting  from  It 
which  constitutes  the  cause  of  an  action.  As 
the  same  act  may  injure  different  individuals 
in  different  ways,  there  Is  no  reason  why 
those  different  Individuals  should  not  have 
separate  remedies  for  the  recovery  of  the 
damages  sustained  by  them,  re^ectively,  even 
though  those  damages  flow  directly  from 
the  same  cause.  It  Is  not  the  Identity  of  the 
cause,  but  the  identity  of  the  cause  and  the 
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Identity  of  the  damages,  the  Identity  of  the 
person  wbo  has  sustained  damage,  whicb 
preclndes  two  recoveries. 

It  IB  the  settled  law  of  Maryland  that 
the  act  of  1852  created  a  new  cause  of  ac- 
tion. In  Tucker  y.  State,  Use  of  Johnson,  89 
Md.  479,  43  AU.  778,  44  Atl.  1004,  46  L.  R. 
A.  181,  this  court.  In  speaking  of  that  stat- 
ute, said:  "By  It  the  jury  may  give  such 
damages  as  they  may  tbink  proportioned  to 
the  Injury  resulting  from  such  death,  and  not 
such  as  the  injured  person  could  have  re- 
covered If  he  has  survived.  The  Injury  for 
which  the  equitable  plaintiffs  are  compen- 
sated is  the  pecuniary  loss  sustained  by 
reason  of  the  death  of  the  person  through  the 
wrongful  act,  neglect,  or  default  of  the  de- 
fendant The  statute,  therefore,  properly 
speaking,  was  not  passed,  as  is  sometimes 
said  of  It,  to  remove  the  operation  of  the 
common-law  mazlm,  'Actio  personalis  morl- 
tnr  cum  persona,'  as  It  has  not  undertaken  to 
keep  alive  an  action  which  would  otberwlae 
die  with  the  person,  but,  on  the  contrary, 
has  created  a  new  cause  of  action  for  some- 
thing for  whicb  the  deceased  person  never 
had,  and  never  could  have  had,  the  right  to 
sne;  that  Is  to  say,  the  injury  resulting 
from  his  death."  This  view  is  sustained  by 
the  great  weight  of  the  English  cases  which 
•rose  under  Lord  Campbell's  act;  and  that 
act  from  which  ours  was  copied  preceded  the 
adc^tlon  of  ours  but  six  years.  In  Seward 
V.  Vera  Cruz,  L.  R.  10  App.  Cases,  59,  It  was 
said  by  Lord  Chancellor  Selbourne:  "Lord 
Campbell's  act  gives  a  new  cause  of  action 
clearly,  and  does  not  merely  remove  the  oper- 
ation of  the  mazlm,  'Actio  personalis  moritur 
cum  persona.'"  And  Lord  Biackbume,  as 
accurately  quoted  by  Tiffany  In  bis  Death  by 
Wrongful  Act,  observed  in  the  same  case: 
"A  totally  new  action  is  given  against  the 
person  wbo  would  have  been  responsible  to 
the  deceased  if  the  deceased  bad  lived — an  ac- 
tion which  as  is  pointed  out  in  Pym  v.  Great 
Nortliem  Railway  Company  Is  new. In  its 
species,  new  in  its  quality,  new  In  its  prin- 
ciples, in  every  way  new,  and  which  can  only 
be  brought  If  there  Is  any  person  answering 
the  description  of  the  widow,  parent,  or  child, 
who,  under  siicb  circumstances,  sutters  pe- 
cuniary loss."  Section  23.  In  Legatte  v.  G. 
X.  R.  Co.,  L.  R.  1  Q.  B.  Div.  599,  where  the 
question  Involved  was:  "Does  a  recovery 
under  Lord  Campbell's  act  preclude  a  recov- 
ery for  the  benefit  of  the  estate  of  damages 
to  the  deceased  Injured  person?"  Quain,  J., 
said:  "The  two  actions  are  entirely  differ- 
ent things — one  for  the  loss  the  estate  has 
suffered,  and  the  other  under  Lord  Oamp- 
beirs  act,  which  enables  an  action  to  be 
brought  In  a  case  where  it  could  not  have 
been  brought  before  that  act,  namely,  when 
the  man  has  suffered  a  personal  injury  and 
dies  in  consequence.  After  bis  death,  l>efore 
Lord  Campbell's  act,  no  such  action  could 
have  been  maintained,  because  the  death  de- 
stroyed It    It  tell  with  the  life  of  the  In- 


dividual Injured.  Now  Lord  Campbell's  act 
gives  an  entirely  new  action,  not  an  actloa 
connected  with  the  estate  of  the  deceased 
In  the  slightest  degree,  and  the  damages  re- 
coverable in  It  would  be  no  part  of  the 
estate  of  the  deceased.  *  •  *  I  therefore 
feel  clear  upon  the  point  that  these  actions 
are  not  brought  In  the  same  right,  and  that, 
therefore,  the  finding  in  one  does  not  con- 
stitute an  estoppel  In  the  other."  See,  also, 
Blake  v.  Midland  Ry.  Co.,  Eng.  L.  &  Eq.  437; 
Pym,  Adm'x,  v.  G.  N.  Ry.  Co.,  4  B.  &  S.  39«, 
116  Eng.  C.  L.  396.  But  It  Is  supposed  that 
there  is  some  conflict  in  the  English  cases, 
and  Blake  v.  Midland  Ry.  Co,  supra,  and 
Read  V.  G.  E.  Ry.  Co.,  L.  R.  3  Q.  B.  555,  are 
often  cited  as  sustaining  opposite  views;  but 
they  are  in  fact,  when  correctly  understood. 
In  perfect  harmony.  The  one  holds  that  the 
right  of  the  relatives  named  In  the  statute 
is  separate  and  distinct  from  that  possessed 
by  the  decedent ;  the  other,  that  the  right  of 
the  relatives  is  contingent  upon  the  death 
of  the  bijured  person  without  having  his 
claim  for  damages  satisfied.  Brown,  Adm'r, 
v.  Chicago,  etc.,  B.  R.  Co.,  102  Wis.  137,  77 
N.  W.  748,  78  N.  W.  771,  44  L.  R.  A.  579. 

The  damages  recoverable  under  the  act  of 
1852  and  those  recoverable  under  the  survi- 
val statute  embodied  in  section  103,  art  93, 
of  the  Code  of  Public  General  Laws,  are  en- 
tirely different.  In  determining  the  measure 
of  damages,  the  natiu'e  of  the  statute  under 
whicb  the  action  is  brought  Is  to  be  closely 
observed.  If  the  statute  Is  merely  a  survival 
statute,  the  recovery  Is  limited  to  such  dam- 
ages as  might  have  been  recovered  by  the 
deceased  himself,  had  he  survived  the  injury 
and  brought  the  action.  If  the  statute,  how- 
ever, creates  a  new  cause  of  action  distinct 
from  that  which  the  deceased  might  have 
malntaliled,  the  measure  of  damages  is  the 
pecuniary  loss  sustained  by  the  parties  en- 
titled to  the  benefit  of  the  action.  In  tlie  on« 
case — that  is,  under  the  survival  statute — 
the  damages  are  limited  to  compensation  for 
the  pain  and  suffering  endured  by  the  de- 
ceased, bis  loss  of  time,  and  his  expenses 
between  the  time  of  his  injury  and  his  death. 
8  .4m.  &  Eng.  Ency.  L.  912.  In  the  other 
case — that  is,  under  the  act  of  1852 — the  in- 
jury resulting  from  the  death  of  a  person  Is 
to  be  measured  by  the  standard  of  the  pe- 
cuniary value  of  the  life  of  the  person  to  tlie 
party  entitled  to  the  damages.  Id.  910;  B. 
&  O.  B.  R.  Co.  V.  State,  Use  of  Hauer,  60  Md. 
467.  Or,  as  epigrammatlcally  stated  in  Need- 
ham  V.  O.  T.  R.  Co.,  38  Vt  294:  "Such  dam- 
ages to  the  widow  and  next  of  kin  begia 
where  the  damage  of  the  Intestate  ended,  vis., 
with  his  death."  The  title  of  the  act  of  18S2 
conclusively  Indicates  that  the  damages  re- 
coverable under  it  are  not  the  same  as  those 
which  the  deceased  might  have  recovered. 
It  is  "an  act  to  compensate  the  families  of 
persons  killed  by  the  wrongful  act,  neglect, 
or  default  of  another  person." 

If  the  view  taken  by  this  court  and  ly 
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tb«  Bngllsh  decisions,  to  the  effect  tbat  Lord 
Campbell's  act  created  a  new  cause  of  action, 
be  correct — and  it  Is  too  late  at  tbls  day  to 
doubt  its  correctness — and  if  it  be  true  that 
tbe  survival  statute  contained  in  section  103, 
art  93,  of  tlie  Code  of  Public  General  Laws 
of  1904,  saves  to  tbe  personal  representatives 
of  tbe  deceased  the  action  which  he  could 
have  brought  in  his  lifetime,  for  injuries  aris- 
ing from  negligence  or  default,  then  it  must 
follow  necessarily  that  neither  of  those  ac- 
tions is  the  alternative  of,  or  substitute  for, 
the  other,  and  consequently  that  both  may 
be  maintained.  This  conclusion,  as  we  have 
already  intimated,  dispenses  with  a  review  of 
tbe  cases  in  other  Jurisdictions  which  hold 
that,  though  two  rights  of  action  exist,  yet 
a  satisfaction  of  one  is  a  bar  to  the  other; 
and  it  dispenses  with  a  review  o>f  them  be- 
cause It  is  obvious,  if  the  two  actions  accom- 
plish different  resnits  and  stand  on  different 
bases,  secure  different  damages,  and  are  for 
tbe  benefit  of  wholly  different  persons,  they 
cannot  be  alternative  or  substitutionary,  and 
hence  the  satisfaction  of  the  one  can  in  no 
way  affect  the  other.  We  are  not  now  speak- 
ing of  the  effect  of  a  settlement  made  by  the 
injured  person  in  bis  lifetime.  The  cases 
which  hold  that  statutes  like  i»rd  Campbell's 
act  apply  only  to  Instances  of  Instantaneous 
death  have  never  been  followed  here,  because 
there  is  nothing  In  our  act  of  1852  to  warrant 
such  an  Interpretation  of  It,  and  the  estab- 
lished and  unbroken  practice  under  it  has 
been,  to  the  contrary.  Finally,  cases  which 
hold  that  statutes  similar  to  Lord  Campbell's 
act  afford  an  exclusive  remedy  cannot  be 
adopted  in  this  state,  because  in  an  action 
like  this — a  suit  by  the  personal  representa- 
tive— which  is  founded  on  a  statute  entirely 
different  from  the  act  of  1852,  the  last-named 
act  gives  no  remedy  at  all.  If  it  gives  to 
the  personal  representative  no  remedy,  though 
other  statutes  do,  it  cannot  be  said  that  the 
remedy  which  It  does  give  to  the  family  of 
the  deceased  excludes  a*  recovery  by  the  per- 
sonal representatives.  No  difficulties  will  be 
encountered.  We  apprehend,  in  administering 
the  law  as  we  Interpret  It,  and  defendants 
will  be  exposed  to  no  danger  of  Injustice. 
The  trial  Judge  can  easily,  by  proper  instruc- 
tions, limit  the  recovery  In  a  survival  ac- 
tion to  the  loss  actually  caused  to  the  deceas- 
ed prior  to  his  death,  and  in  tbe  action  under 
the  act  of  1852  to  the  pecuniary  loss  sustain- 
ed by  the  surviving  relatives  entitled  to  the 
benefits  of  that  provision.  "A  little  dispas- 
sionate reflection  on  the  subject,  It  would 
seem,  would  prevent  unqualified  condemna- 
tion of  tbe  legislative  wisdom  that  says,  if 
a  person  be  wrongfully  injured,  the  pain  and 
suffering  and  expense  to  him  in  consequence 
thereof  shall  not  be  lost  to  bis  estate  by  the 
circumstance  of  bis  death  from  the  injury 
before  receiving  satisfaction  for  his  damages, 
even  though  the  damages  to  his  surviving 
relatives  to  satisfy  their  own  grievance  may 
be  recovered."    Brown,  Adm'r,  t.  Chicago,  | 


etc.,  R.  E.,  102  Wis.  37,  77  N.  W.  748,  78  N. 
W.  771,  44  L.  R.  A.  579. 

Entertaining  this  view  of  the  meaning  of 
our  several  statutes  on  this  subject,  we  are 
constrained  to  hold  that  the  court  below 
committed  an  error  In  sustaining  the  demur- 
rer, and  Its  Judgment  will  be  reversed,  with 
ooets,  and  a  new  trial  will  be  awarded. 

Judgment  reversed,  with  costs  above  and 
below,  and  new  trial  awarded. 


Mccormick  ▼.  McCOrmick  et  ai. 

(Court  of  Appeals  of  Maryland.    Nov.  16, 1906.) 

1.  IsjUNonoN— Dissolution. 

Elvery  allegation  on  which  plaintiff  relied 
for  injnnction  being  denied  by  the  answer,  the 
injanctioD  is  properly  dissolved  on  motion  in 
the  absence  of  evidence  to  support  the  aver- 
ments of  the  petition. 

[Bid.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  8  376.] 

2.  JuDOuxNTB — Equitable  Relief— Neolect. 

Though  a  judgment  was  originally  obtained 
by  fraud,  yet  the  writ  of  Bci.  fa.  to  revive  it 
having  been  made  known  to  the  judgment  debtor 
and  he  thus  being  'made  acquainted  with  the 
terms  of  the  Judgment,  and,  having  failed  to 
appear  and  make  defense  to  tbe  writ,  though 
having  ample  opportunity,  be  cannot  have  relief 
in  equity  against  the  judgment. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig 
vol.  30,  Judgment,  §§  1641,  812.  813.] 

3.  Pmititiok— Suit  tor   Sale— Detekmininq 
Rights  of  Judgment  Cbeditob. 

Though  the  assignee  of  a  judgment  against 
an  owner  in  common  of  land  is  made  a  defend- 
ant, as  a  co-owner,  in  a  suit  under  Code  Pub. 
Gen.  Laws  1904,  art.  16,  g  129,  for  sale  of  the 
property,  yet  she,  not  being  made  a  party  as 
the  holder  of  the  judgment,  as  authorized  by 
Acts  1904,  p.  920,  c.  535,  and  no  application  to 
make  her  a  party  in  her  right  as  judgment  cred- 
itor having  been  made,  hor  rights  as  judgment 
creditor  are  not  determinable  in  the  suit 

Appeal  from  Circuit  Court  No.  2  of 
Baltimore  City;  Pere  L.  Wickes,  Judge. 

Suit  by  Thomas  McCormick  against  John 
McCormick  and  others.  From  an  order  dis- 
solving an  injunction  petitioned  for  by  com- 
plainant, petitioner  appeals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRISCOE,  BOYD,  PEARCE,  SCHMUCKER, 
JONES,  and  BURKE,  J.T. 

Wm.  O.  Towers,  for  appellant  O.  Dodd 
McFarland,  for  appellees. 

BUUKE,  J.  The  parties  to  this  suit  are 
alleged  in  the  bill  to  be  tenants  in  common 
of  the  leasehold  property  located  on  the 
northwest  corner  of  Harford  avenue  and 
Chase  street  In  the  city  of  Baltimore.  The 
appellant,  Thomas  McCormick,  on  the  4th  day 
of  .\prll,  1906,  filed  a  bill  in  the  circuit  court 
No.  a  of  Baltimore  City  for  the  sale  of  the 
property  under  the  provisions  of  section  129, 
art  16,  Code  Pub.  Gen.  Laws  1904.  John 
McCormick,  Mary  Ann  McCormick,  Samuel 
McCormick,  and  Elizabeth  Kavanaugh,  the 
other  alleged  co-tenants,  were  made  parties 
defendants  to  the  cause.  The  bill  prayed  for 
the  sale  of  the  property,  and  for  tbe  distribu- 
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UoD  «f  title  proceeds  of  sale  among  tbe  own- 
ers according  to  ttaelr  respective  rights  and 
Interests.  Process  was  Issued  against  the  de- 
fendants as  co-owners,  who  were  returned 
summoned  by  tbe  sheriff  of  Baltimore  City. 
On  the  »th  day  of  July,  1888,  In  the  Baltimore 
city  court,  a  Judgment  by  confession  had  been 
altered  against  the  complainant,  Thomas  Mo 
Oormick,  in  favor  of  Joseph  M.  Brown  "for 
tbe  sum  of  $815,  with  interest  from  date,  and 
costs  of  suit"  In  this  suit  James  McColgan, 
Esq.,  appeared  for  McCormlck,  and  confessed 
tbe  judgment  in  pursuance  of  a  power  of  at- 
torney from  tbe  defendant  which  reads  as 
follows:  "I  hereby  authorize  James  McCol- 
gan, or  any  other  attorney  in  Baltimore  City 
to  alter  bis  appearance  for  me,  and  confess 
judgment  on  my  behalf  In  favor  of  Joseph 
M.  Brown  for  tbe  stun  of  eight  hundred  and 
fifteen  dollars  ($815)."  On  the  6tb  of  July, 
1900,  three  days  before  the  statutory  period 
of  limitations  would  bave  accrued,  a  scire 
facias  was  issued  to  revive  the  judgment. 
The  writ  was  made  known  to  McCormick, 
who  failed  to  appear  or  plead,  but  permitted 
a  judgment  of  flat  executlo  to  be  entered, 
wlilcb  became  final  upon  the  expiration  of  tbe 
term.  No  mention  was  made  of  this  Judg- 
rnent  In  tbe  bill  of  complaint  On  the  12th 
of  April,  1906,  eight  days  after  tbe  filing  of 
the  bill.  In  consideration  of  tbe  sum  of  $1,1U0, 
Brown  entered  tbe  judgment  to  tbe  use  of 
Mary  A.  McCormlck,  one  of  tbe  respondents, 
who  caused  a  fl.  fa.  to  be  Issued  thereon. 
Whereupon  tbe  complainant,  on  tbe  7tb  day 
of  May,  1908,  filed  a  petition  in  tbe  cause 
ta  which  be  asked  that  Mary  A.  McCormlck 
and  the  sheriff  of  Baltimore  City  might  be 
restrained  from  selling,  or  in  any  manner  dis- 
posing of,  or  Interfering  with  the  property 
mentioned  In  the  proceedings,  pending  the 
further  determination  of  the  cause.  Tbe 
grounds  upon  which  this  relief  was  asked  are 
stated  in  tbe  fourth,  fifth,  sixth,  seventh, 
tenth,  and  eleventh  paragraphs  of  the  peti- 
tion as  follows:  "(4)  That  at  the  time  of 
signing  said  paper  writing  (being  tbe  power 
of  attorney  motioned  above).  Aloslus  C. 
Smith,  the  agent  of  said  Joseph  M.  Brown, 
called  at  your  petitioner's  house  and  prom- 
ised and  agreed  with  the  petitioner  that  if 
be,  your  petitioner,  would  sign  said  paper, 
tbe  sum  therein  mentioned — $815 — should  not 
beer  interest,  and  that  the  judgment  to  be 
entered  in  pursuance  of  said  paper  would  be 
released  upon  tbe  payment  of  said  sum  of 
$815t  which  promise  and  agreement  was  made 
to  your  petitioner  in  the  presence  of  bis  wife, 
OatlutriDe  McOorml(&,  as  will  appear  by  the 
affldaTit  herewith  filed  as  part  bereof,  mark- 
ed 'Bzhlblt  Mo.  2,'  and  that  it  was  this  prom- 
ise and  agreement  that  Induced  your  petition- 
er to  sign  said  paper.  (5)  That  In  pursuance 
of  said  promise  and  agreemoit  made  your 
petitioner  as  aforesaid,  the  attorneys  appear- 
ing in  a  case  in  which  a  Judgment  was  en- 
tered In  favor  of  said  Brown  against  your 
petitioner,  which  attorneys  were  in  tbe  em-  | 


ploy  of  said  Brown,  struck  out  the  word  'In- 
terest' wherever  the  same  appeared  in  tbe 
printed  narr.  filed  In  said  case,  wherein  said 
judgment  was  entered  against  your  petitioner, 
as  will  appear  by  reference  to  a  certified 
copy  thereof  which  is  herewith  filed  as  part 
bereof  marked  'Exhibit  3.'  (6)  That  Instead 
of  a  judgment  being  entered  as  promised  and 
agreed  upon,  and  the  narr.  filed  therein,  a 
Judgment  was  entered  against  your  petitioner 
in  favor  of  said  Brovm  for  tbe  sum  of  $815^ 
with  interest  from  date;  and  your  petitioner, 
relying  entirely  on  tbe  statements  made  him 
by  said  Smith  and  the  honor  and  integrity 
of  said  Brown,  gave  the  matter  no  further 
attention,  until  the  latter  part  of  January 
of  tbe  present  year,  which  was  shortly  after 
the  death  of  his  mother,  whereby  he  became 
entitled  to  bis  Interest  In  the  property  men- 
tioned In  these  proceedings,  when  he  called 
on  said  Brown  and  tendered  himself  ready 
to  pay  said  Brown  the  amount  due  thereon 
and  bave  tbe  Judgment  entered  satisfied,  and 
then,  to  his  great  surprise,  discovered  that 
said  Judgment  had  been  entered  so  as  to  bear 
interest  from  Its  date,  and  tbe  said  Brown 
refused  to  accept  from  your  petitioner  the 
amount  actually  due  and  release  him,  or  bave 
said  judgment  entered  satisfied,  but  demand- 
ed of  your  petitioner,  before  entering  said 
judgment  satisfied,  tbe  sum  of  $1,200."  "(10) 
That  notwithstanding  the  fact  that  tbe  sum 
paid  for  said  judgment  is  $1,200,  and  that 
your  petitioner  is  entitled  to  a  credit  of  $100 
thereon  with  interest  from  the  25th  day  of 
January,  1892,  the  defendant  has  had  writ 
Issued  from  the  Baltimore  city  court  where- 
in said  judgment  was  entered,  claiming  there- 
in that  your  petitioner  owes  her  on  said  judg- 
ment the  sum  of  $1,715.20,  which  sum  of 
$1,715.20  is  more  than  $1,000  in  excess  of 
what  your  petitioner  does  justly  owe  thereon ; 
that  George  W.  Padgett  tiie  sheriff  of  Balti- 
more City,  has  notified  your  petitioner,  by 
reason  of  the  writ  issued  thereon  by  order 
of  tbe  said  Mary  Ann  McCormlck,  that  he  will 
sell  at  tbe  courthouse,  Baltimore  City,  your 
petitioner's  Interest  In  said  property  in  these 
proceedings  mentioned,  on  the  lltb  day  of 
May,  1906,  as  will  appear  by  a  copy  of  the 
advertisement  thereof  filed  herewith  as  part 
hereof  marked  'Exhibit  No.  5.'  (11)  That 
said  defendants  to  tbose  proceedings  bad  full 
knowledge  of  said  agreement  between  your 
petitioner  and  tbe  said  Brown.  Your  peti- 
tioner therefoire  avers  and  charges  that  tbe 
said  Mary  Ann  McCormlck  is  not  an  Innocent 
purchaser  thereof  without  knowledge,  but  on 
the  contrary,  is  seeking  to  waste  and  prevent 
your  petitioner  from  receiving  for  his  inter- 
est in  said  property  what  he  would  otherwise 
receive  If  the  property  was  sold  in  these  pro- 
ceedings." An  injunction  was  issued  aa 
prayer.  Tbe  defendants  answered  the  peti- 
tion under  oatli,  and  directly  and  specifically 
denied  all  tbe  averments  contained  therein 
impeaching  tbe  validity  of  the  Judgment 
Upon  tbe  filing  of  tbe  answer,  the  defendants 
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moved  to  dissolve  the  Injunction.  This  mo- 
tion was  heard  upon  petition  and  answer,  and 
resulted  In  the  order  of  the  13tb  of  June, 
1906,  dissolving  the  Injunction.  From  this 
order,  the  petitioner  appealed. 

It  is  a  well-settled  rule  of  equity  practice 
that  where  a  motion  to  dissolve  an  lnji;nc- 
tlon  Is  beard  upon  bill  and  answer,  the  re- 
sponsive all^^tlona  of  the  answer  must  be 
taken  as  true,  and  If  the  equity  of  the  bill 
Is  sworn  away  by  the  answer,  the  Injunction 
must  be  dissolved.    Webster  v.  Hardisty,  28 
Md.  592;    Dougherty  v.   Plet,   52  Md.  429; 
Rlggs  V.   WInterode,   100   Md.   441,   59   Atl. 
762.    As  we  have  before  stated,  every  allega- 
tion upon  which  the  plaintiff  relied  to  im- 
peach the  Judgment  was  flatly  denied  in  the 
answer,  and,  in  the  absence  of  evidence  pro- 
duced at  the  hearing  to  support  the  aver- 
ments of  the  petition,  the  court  was  bound 
to  take  these  denials  as   true.     But,   upon 
another  and  distinct  ground.  It  Is  perfectly 
obvious  that  a  court  of  equity  had  no  Juris- 
diction,  under  the   appellant's   petition,    to 
Inquire  Into  the  validity  of  the  Judgment. 
The  conditions  which  must  exist  to  authorize 
a  court  of  chancery  to  restrain  the  execution 
of  a  Judgment  have  been  stated  In  many 
cases  In  this  court    In  DUly  et  al.  v.  Barn- 
ard, 8  GIU  &  J.  171,  where  a  bill  was  filed 
to  restrain  the  execution  of  a  Judgment,  the 
court  said :  "In  Gott  v.  Carr,  6  QUI  &  J.  312, 
this  court,  in  adverting  to  the  doctrine  of 
cotirt  of  equity  upon  the  subject  of  adminis- 
tering relief  against  Judgments  at  law,  after 
stating    the   general   principle,   say:     "That 
every  person  is  bound  to  take  care  of  and 
protect  his  own  rights  and  Interests,  and  to 
vindicate  them  In  due  season,  and  In  the 
proper  place,'  and  then  laid  down  the  fol- 
lowing well-established  general  rule:    'that 
a  court  of  equity  will  not  relieve  against  a 
recovery  in  a  trial  at  law  unless  the  Justice 
of  the  verdict  can  be  Impeached  by  facts, 
or  on  grounds  of  which  the  party  seeking  the 
aid  of  chancery  could  not  have  availed  him- 
self at  law,  or  was  prevented  from  doing  it 
by  fraud  or  accident,  or  the  act  of  the  op- 
posite party,  unmixed  with  any  negligence  or 
fault  on  his  own  part'    The  rule  here  laid 
down  Is  wise,  salutary,  and  politic,  and  has 
received  the  sanction,  not  only  of  the  English 
courts  of  equity,  but  of  the  highest  Judicial 
tribunal  in  this  Union.     Marine  Insurance 
Company  of  Alexandria  v.  Hodgson,  7  Cranch 
(U.    S.)    332,  3  L.   Ed.   302.  .  There,   Chief 
Justice  Marshall,   in  delivering  the  opinion 
of  the  court,  says:    'Without  attempting  to 
draw  any  precise  line  to  which  courts  of  eq- 
uity will  advance,  and  which  they  cannot 
pass,    in   restraining   parties   from    availing 
themselves  of  Judgment  obtained  at  law.  It 
may  safely  be  said  that  any  fact  which  clear- 
ly proves  It  to  be  against  conscience  to  ex- 
ecute a  Judgment,  and  of  which  the  injured 
party  could  not  have  availed  himself  in  a 
conn  of  law,  or  of  which  he  might  have 
availed  himself  at  law,  but  was  prevented  by 
fraud  or  accident,  unmixed  with  any  fault 


or  negligence  In  himself  or  his  agent,  will 
Justify  an  application  to  a  court  of  chan- 
cery.'"   This  general  doctrine  has  been  rec- 
ognized and  applied  by  this  court  whenever 
it  has  had  occasion  to  deal  with  this  sub- 
ject.   The  petition  of  the  appellant  does  not 
state  a  case  within  this  rule.    Assuming  that 
the  Judgment  had  been  originally  obtained  by 
the  fraud  of  Brown's  agent.   Smith,  which 
averment  Is  denied   by   the   answer,   it  ap- 
peared by  Exhibit  4,  filed  with  the  petition, 
that  the  writ  of  scire  facias  was  made  known 
to   him,   and  that  he  was  thus  made   ac- 
quainted with  the  terms  of  the  Judgment, 
and  if  the  Judgment  had  been  improperly  en- 
tered,  as   he  now   contends,   he   had  ample 
opportunity,   and  it  was  his  duty,  to  have 
appeared  and   made  defense.     Having  neg- 
lected to  avail  himself  of  any  rights,  or  de- 
fenses he  may  have  had  to  the  Judgment, 
he  cannot  ask  a  court  of  equity  to  relieve 
him    against   the   consequences  of   his  own 
negligence.    "It  is  perfectly  well  settled  that, 
if  a  party  has  a  good  defense  at  law,  and 
neglects  to  avail  himself  of  it  there,  in  the 
proper  way,  and  at  the  proper  time,  or  if  he 
suffers  Judgment  to  go  against  him  by  neg- 
lect  he  can  have  no  relief  in  a  court  of 
^uity."     Gorsuch   v.   Thomas,   57   Md.  339. 
fin  Thurston  v.  Minke,  32  Md.  571,  which  was 
a    proceeding    by    one    tenant   In    common 
against  bis   co-tenant  for  the  sale  of  the 
common  property.  Judge  Alvey  said  that,  "as 
a  general  rule,  an  incumbrancer,  as  mort- 
gagee or  judgment  creditor.  Is  not  a  proper 
party  to  a  proceeding  like  the  present    His 
rights  cannot  be  affected  either  by  sale,  or 
partition,    nor    can    any    relief    be    prayed 
against  him  in  such  a  proceeding."    But  this 
rule  has  been  changed  by  the  act  of  1904. 
p.  920,  c  635,  which  provides  that  in  such 
a  suit  "persons  holding  mortgages  and  other 
Incumbrances  on  eald  land,  or  an  undivided 
Interest  therein,   may   be  made  parties  to 
said  bill,  and  said  lands  or  Interest  therein 
shall  be  sold  free  and  clear  of  such  mort- 
gages or  other  Incumbrances."     The  record 
does  not  show  a  state  of  facts  which  bring 
this  case  within  the  provisions  of  that  act 
Joseph  M.  Brown  was  the  holder  of  the  Judg- 
ment at  the  time  the  bill  was  filed,  and  he 
was  not  made  a  party  to  the  cause.    Mary  A. 
McCormick,  to  whose  use  the  Judgment  was 
subsequently  assigned,   was  made   a   party 
defendant  as  co-owner  with  the  appellant  of 
the  property,  but  she  was  not  made  a  party 
as  the  holder  of  the  Judgment,  and  no  ap- 
plication was  made  to  the  court  to  make  her 
a  party  in  her  right  as  a  Judgment  creditor, 
and  therefore  her  rights  as  a  Judgment  cred- 
itor   of   Thomas    McCormick    must   be    de- 
termined in  this  proceeding  apart  from  the 
act  mentioned,  and,  when  thus  considered, 
for   the   reasons   stated^,    the   court   had   no 
power  to  restrain  the  execution  of  the  Judg- 
ment J  It  follows  that  the  order  appealed 
agoTnst  must  be  affirmed. 

Order  afllrmed,  the  appellant  to  pay  the 
costs  above  and  below. 
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SMITH  et  al.  t.  HUMPHREYS  et  al. 
(Court  of  Appeals  of  Maryland.    Nov.  15, 1900.) 

1.  Witnesses  —  Competenct— Transactions 
WITH  Deceased  Persoiss. 

Laws  1904,  p.  11G8,  c.  661,  which  provides 
that,  in  actions  against  administrators  or  dis- 
tributees, aa  such,  in  which  jndxment  may  be 
rendered  axainst  them,  no  party  to  the  cause 
shall  be  allowed  to  testify  as  to  "any  transac- 
tion had  with,  or  statement  made  by,"  de- 
cent, etc..  does  not  malic  parties  to  a  cause 
incompetent  to  testify  as  to  all  matters,  bat  ex- 
pressly limits  their  incompetency  to  transac- 
tions had  with  or  statements  made  by  the  de- 
ledent. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
TOl.  50,  Witnesses,  SS  063-705.] 

2.  Tbial— Objections  to  the  Admissibilitt 
OF  Evidence— SuFFiciKNCY. 

Where  a  party  in  an  action  against  an  ad- 
ministrator and  the  distributees  of  a  decedent 
was,  under  Laws  1904,  p.  1168,  c.  tiOl,  incompe- 
;ont  to  testify  only  as  to  transactions  had  with 
:he  decedent,  an  exception  to  all  the  testimony  of 
the  party  could  not  be  considered  when  he  testi- 
fied to  something  the  statute  did  not  prohibit 

\Bd.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  46,  Trial.  §§  223-225.] 

3.  Witnesses  —  Competency  —  Transactions 
WITH  Deceased  Persons. 

Laws  1904.  p.  1168,  c.  661.  providing  that, 
in  actions  against  administrators  or  distribu- 
tees of  a  de<^ent,  in  which  judgment  may  be 
rendered  against  them,  no  party  shall  be  allowed 
to  testify  as  to  transactions  had  with  the  de- 
(^ent,  does  not  except  fropi  its  operation  a 
nominal  party,  and  a  husband  joining  bis  wife 
in  a  stiit  against  an  administrator  and  the  dis- 
tributees of  a  decedent  to  recover  property  be- 
lonn'ng  to  her  cannot  testify  to  transactions 
fand  with  the  decedent. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  Si  586.  644-649.] 

4.  Cancki.i:.ation   of  Inbtbuieents — Fraud- 
Evidence— Sufficiency. 

A  person  coming  into  equity,  admitting  that 
be  can  read,  and  showing  that  he  has  average 
intelligenoe.  to  ask  to  be  relieved  from  an  instru- 
ment becaoae  he  did  not  read  it  before  signing 
it.  and  was  thereby  imposed  on  by  the  improper 
conduct  of  the  other  party  thereto,  must  estab- 
lish a  clear  case. 

fGd.  Note. — For  eases  In  point,  see  Cent  Dig. 
vol.  8,  Cancellation  of  Instruments,  §  102.] 

5.  WiiJ«  —  Contract  to  Make  —  Bvidenob— 

SCTFFICIENCY. 

In  a  suit  to  compel  an  administrator  of  a 
decedent  to  tarn  over  to  complainant  a  portion 
of  the  estate  of  the  decedent,  based  on  the  ground 
that  decedent  had  agreed  to  make  a  will  of  such 
property  in  favor  of  complainant,  evidence  ex- 
amined, and  held  insufficient  to  establish  the 
agreement 

Appeal  from  Circuit  Court  of  Baltimore 
City;    Henry  Stockbrldge,  Jndge. 

Snit  by  Mrs.  Virginia  D.  Smith  and  an- 
other against  Joshua  Humphreys,  individual- 
ly and  as  administrator  of  Edward  S.  Hum- 
phreys, deceased,  and  others.  From  a  decree 
for  defendants,  plaintiffs  appeal.     Affirmed. 

.\nnied  before  McSHERRY,  a  J.,  and 
BBI.SC50B,  BOYD,  PBARCE,  SCHMUOKER, 
JONES,  and  BURKE,  JJ. 

John  B.  Gray  and  Walter  I.  Dawkins,  for 
appellants.  George  Forbes  and  James  M. 
Munroe.  for  appellees. 


BOYD,  J.  Mrs.  Eliza  A.  Bowen  married 
Edward  S.  Humphreys  and  died  in  1896  leav- 
ing her  husband  and  Mre.  Rmith.  one  of  the 
appellants  who  was  her  only  heir  at  law  and 
next  of  kin,  sun-lvlng  her.  Mr.  Humphreys 
qualified  as  administrator  of  her  estate  and 
received  Into  his  possession  two  certificates 
of  Baltimore  City  stock,  each  for  the  sum 
of  ?3,000,  together  with  some  other  prop- 
erty for  which  he  was  charged  in  his  ac- 
count $623.05.  By  that  account,  which  was 
settled  August  10,  1897,  there  was  a  balance 
shown  to  be  due  the  estate  of  $6,088.79,  af- 
ter deducting  funeral  expenses,  commissions, 
costs,  etc.  On  the  12th  day  of  July,  1898,  he 
settled  another  account  in  the  orphans'  court. 
In  which  he  was  charged  with  the  above 
balance,  and  that  sum,  less  fees  to  the  regis- 
ter of  wills,  was  credited  as  follows:  "For 
amount  paid  Virginia  D.  Smith,  the  only 
surviving  child  of  Eliza  A.  Humphreys,  as 
per  release  filed  and  recorded  July  12,  1898, 
$6,080.29."  The  release  was  executed  by  the 
appellants,  was  acknowledged  before  a  Jus- 
tice of  the  peace  and  recites  that  they  had 
received  of  Edward  S.  Humphreys,  adminis- 
trator, the  above  sum  of  $6,086.29,  In  which 
said  Humphreys  "has,  by  virtue  of  law,  a 
life  estate,  and  which  said  life  estate  the 
said  Virginia  D.  Smith  has  this  day  pur- 
chased of  the  said  Edward  Humphreys,  nt 
and  for  the  sum  of  three  thousand  and  forty- 
four  and  thirty-nine  one-hundredths  dollars." 
Prior  to  that  time,  on  September  23,  1897, 
the  orphans'  conrt  had  authorized  and  di- 
rected the  .tdminlstrator  to  transfer  to  him- 
self Individually  one  of  the  certificates  of 
Baltimore  City  stock  for  $3,000,  and  the  oth- 
er, for  a  like  sum,  to  Mrs.  Smith,  which 
was  done.  In  February,  1904,  Mr.  Hum- 
phreys died  In  the  city  of  Baltimore,  and  on 
the  11th  of  January,  1905,  this  bill  was  file<l 
by  Mr.  and  Mrs.  Smith  against  Joshua  Hum- 
phreys, individually  and  as  administrator  of 
EMward  S.  Humphreys,  Mrs.  Dove,  a  sister. 
and  M.  F.  Humphreys,  a  brother  of  Edward 
S.  It  alleges,  among  other  things,  "that, 
in  order  to  facilitate  the  settlement  of  the 
estate  of  her  mother,  as  your  oratrlx  was 
Informed  was  right  and  proper  by  the  said 
Edward  S,  Humphreys,  and  with  the  distinct 
understanding  and  agreement  with  the  said 
Edward  S.  Humphreys  that  what  he  received 
In  the  way  of  personalty  from  her  mother's 
estate  was  to  be  enjoyed  by  him  during  his 
lifetime,  and  that  at  his  death  the  same  was 
to  be  returned  to  her,"  she  and  her  husband 
executed  the  release.  It  further  alleges  that 
neither  of  them  read  the  release,  or  had  it 
read  to  them,  having  full  confidence  lUj  and 
trusting,  Edward  S.  Humphreys  Implicitly, 
and  supposing  that  It  was  as  represented, 
and  "otherwise  she  and  her  husband  would 
not  have  signed  the  said  paper  and  It  was 
signed  by  mistake  and  under  a  misappre- 
hension of  Its  true  meaning  and  Import."  It 
Is  also  alleged  in  the  bill  that  many  of  the 
papers  and  the  trunks  of  Edward  S.  Hum- 
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phreTB  were  destroyed  by  the  flie  In  Balti- 
more In  February,  1904,  and  that  Mrs.  Smith 
bad  every  reason  to  believe  that  If  sucb 
calamity  had  not  occurred  "some  memoranda 
or  paper  would  have  been  among  his  effects 
returning  to  ber  the  property  so  belonging 
to  her  and  so  agreed  to  be  returned,"  but,  In 
the  absence  of  It,  the  administrator  took  pos- 
session of  all  his  effects,  including  the  cer- 
tificate of  Baltimore  City  stock,  and  dis- 
tributed the  estate,  after  deducting  expenses, 
etc.,  to  the  next  of  kin  of  Bdward  S.  Hum- 
phreys— the  certificate  of  stock  being  valued 
In  the  account  at  $3,577.50.  The  prayers  of 
the  bill  are:  (&)  "That  the  said  agreement 
may  be  specifically  performed  and  enforced," 
and  that  the  administrator  may  be  required 
to  turn  over  to  Mrs.  Smith  any  portion  of 
the  estate  he  has  In  band,  or  which  has  been 
Illegally  paid  away,  to  the  value  of  the  Baltl- 
nmre  City  stock,  and  also  the  further  sum  of 
$86.29,  received  by  said  Edward  S.  Hum- 
phreys from  the  estate  of  his  wife;  (b)  that 
tbe  three  next  of  kin  may  be  required  to  turn 
over  to  her  the  portion  of  the  personal  estate 
of  Bdward  S.  Humphreys  received  by  them 
to  the  amount  of  $3,663.79;  (c)  that  said 
sum  be  decreed  to  I>e  a  lien  or  charge  upon 
all  the  estate  and  property  of  Edward  S., 
passing  to  the  three  defendants;  (d)  that  the 
release  be  canceled  and  set  aside;  (e)  that 
the  defendants  be  restrained  from  disposing 
of  any  property  or  estate  received  by  them 
from  the  estate  of  Edward  S.;  and  (f)  for 
general  relief.  Answers  were  filed  by  the  de- 
fendants, testimony  taken,  and  after  hearing, 
tbe  bill  of  complaint  was  dismissed  by  a  de- 
cree of  the  lower  court  From  that  decree, 
this  aiKpeal  was  taken. 

1.  Exceptions  were  filed  to  tbe  testimony 
of  Mrs.  Smith  on  the  ground  that  she  was 
an  incompetent  witness,  and  also  to  certain 
specified  questions  and  answers  for  other 
reasons.  These  and  other  exceptions  do  not 
appear  to  have  been  acted  npon  by  tbe  learn- 
ed Judge  below,  but  it  is  clear  that  Mrs. 
Smith  was  not  a  competent  witness  as  to 
tbe  execution  of  this  release,  or  the  alleged 
agreement  made  with  Bdward  S.  Humphreys. 
Tbe  statute  in  force  when  this  bill  was  filed 
(Laws  1904,  p.  1168,  c.  661,  now  section  3, 
of  article  35,  of  tbe  Oode)  provides  that  "in 
actions  or  proceedings  by  or  agaiust  execu- 
tors, administrators,  heirs,  devisees,  legatees, 
or  distributees  of  a  decedent  as  such.  In 
which  judgments  or  decrees  may  be  rendered 
for  or  against  them,  and  in  proceedings  by  or 
against  persons  incompetent  to  testify  by 
reason  of  mental  disability,  no  party  to  the 
cause  shall  be  allowed  to  testl^  as  to  any 
transaction  had  with,  or  statement  made  by 
the  testator,  intestate,  ancestor,  or  party  so 
incompetent  to  testify,  either  personally  or 
through  an  agent  since  dead,  lunatic  or  in- 
sane, unless  called  to  testify  by  tbe  opposite 
party,"  etc.  As  this  bill  seeks  to  have  a 
decree  rendered  against  the  administrator 
and  the  distributees  of  Edward  S.   Hum- 


phreys; tbe  statute  in  terms  prohibits  tbe 
plaintiffs  from  testifying  as  to  any  transac- 
tion had  with,  or  statement  made  by,  the  de- 
ceased, and  it  is  clear  that  Mrs.  Smith  was 
not  competent  to  testify  as  to  the  release,  or 
any  promise  or  statement  by  Mr.  Humphreys 
In  reference  to  it.  Tbe  present  statute,  how- 
ever, does  not  make  parties  to  a  cause  incona- 
petent  to  testify  as  to  all  matters,  but  it  ex- 
pressly limits  their  Incompetency,  as  above 
stated.  Under  the  Code  of  1888  a  party  to 
the  suit  was  Incompetent  to  testify  when  an 
original  party  to  a  contract  or  cause  of  action 
was  dead  or  insane,  and  when  an  executor 
or  administrator  was  a  party  to  a  suit,  ex- 
cepting as  therein  provided  for.  That  was 
materially  changed  by  the  act  of  1902,  p.  718. 
c.  496,  and  the  only  changes  made  by  tbe 
act  of  1904  in  the  act  of  1902  were  inserting 
after  "administrators,"  "heirs,  devisees,  lega- 
tees or  distributees  of  a  decedent  as  such," 
and  adding  the  word  "ancestor"  after  "intes- 
tate." Tbe  appellees  are,  therefore,  in  error 
when  they  say  in  their  brief  that  the  act 
of  1904  restored  tbe  provisions  omitted  from 
the  act  of  1902,  and,  as  they  excepted  to  "all 
the  testimony"  of  Mrs.  Smith  "on  the  ground 
of  her  Incompetency  to  testify  as  a  witness 
in  this  case,"  such  exception  could  not  be 
sustained,  if  she  testified  to  anything  that 
the  statute  does  not  prohibit,  because  It  is 
too  general.  Under  such  an  exception,  the 
court  is  not  required,  and  cannot  be  ex-- 
pected,  to  go  through  the  testimony  and  pick 
out  such  questions  as  are  objectionable  be- 
cause the  witness  is  incompetoit  to  speak  of 
the  subject  referred  to.  If  a  witness  is  In- 
competent to  testify  at  all,  then  an  exception 
to  the  whole  testimony  of  such  witness  on 
the  ground  of  bis  Incompetency  should  be 
sustained,  as  was  done  in  Johnson  v.  Heald, 
33  Md.  352,  but  that  does  not  apply  when 
the  witness,  as  In  this  case,  was  competent 
for  some  purposes.  In  Dllley  v.  Love,  61 
Md.  607,  It  was  held  that,  although  the  wit- 
ness was  Incompetent  to  testify  at  all,  yet, 
inasmuch  as  the  exceptions  were  confined  to 
certain  questions  and  answers,  those  not  ex- 
cepted to  were  to  be  taken  as  evidence  in  the 
case.  The  court  said  it  was  competent  for 
the  party  filing  the  exceptions  "to  waive  the 
statutory  exclusion  pro  tanto,  and  confine  his 
exceptions  to  such  portions  of  the  testimony 
as  make  against  him,  or  as  he  may  deem  ob- 
jectionable." Mrs.  Smith  was  clearly  com- 
petent to  testify  as  to  ber  mother's  death, 
what  children  she  left,  her  own  age,  etc., 
and  we  are  of  tbe  opinion  that  the  defend- 
ants should  have  excepted  to  designated  ques- 
tions and  answers,  on  the  ground  of  the  in- 
competency of  tbe  witness,  if  they  desired 
tbe  exceptions  to  be  passed  on  by  ttie  court 
below  or  by  this  court,  and  not  having  done 
so  they  cannot  be  excluded  under  that  gen- 
eral exception  to  ber  incompetency  as  a  wit- 
ness. There  were  some  special  exceptions 
filed  to  certain  questions  and  answers  for  rea- 
sons assigned,  but  we  d»  not  deem  It  neces- 
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!ar7  to  pass  on  them,  as  It  would  unneces- 
sarily prolong  this  opinion,  and  moreover  we 
are  satisfied  that  the  plaintiffs  are  not  en- 
titled to  the  relief  sought.  If  all  the  evidence 
excepted  to  be  considered.  We  have  deemed 
It  proper  to  refer  to  the  question  of  the  com- 
petency of  Mrs.  Smith  at  some  length,  be- 
caose  there  seems  to  be  some  mlsapprehen- 
sim  of  the  meaning  of  the  statute  now  In 
force,  and  as  to  the  correct  practice  In  such 
cases.  It  Is  only  necessary  to  add,  In  refer- 
ence to  Mr.  Smith,  that  the  act  of  1904  does 
not,  as  the  CX>de  of  1888  did, 'except  "a  nomi- 
nal party." 

2.  Any  person  who  comes  into  a  court  of 
equity  admitting  that  he  can  read,  and  show- 
ing that  be  has  average  Intelligence,  but  ask- 
ing tbe  aid  of  the  court  because  he  did  not 
read  a  paper  Involved  in  the  controversy, 
and  was  thereby  Imposed  on,  should  be  re- 
quired to  establish  a  very  clear  case  before 
receiving  tbe  assistance  of  tbe  court  In  get- 
ting rid  of  snch  document  It  Is  getting  to 
be  too  common  to  have  parties  ask  courts 
to  do  wliat  they  could  have  done  themselves 
If  tbey  bad  exercised  ordinary  prudence,  or, 
to  state  it  in  another  way,  to  ask  courts  to 
undo  -wtiat  tbey  have  done  by  reason  of  their 
own  negligence  or  carelessness.  But'  In 
this  case  there  Is  no  evidence  of  any  imposi- 
tion upon  Mrs.  Smith  by  Mr.  Humphreys. 
With  tbe  exception  of  not  making  some  pro- 
vision for  her  by  a  will  "or  something  to 
that  effect,"  as  she  speaks  of  It,  he  appar- 
ently did  everything  she  says  he  agreed  to 
do,  and  she  excuses  him  as  to  that  by  alleging 
In  her  bill  and  testifying  that  she  had  every 
reason  to  believe  that  If  the  fire  In  Balti- 
more bad  not  destroyed  his  papers,  some 
memoranda  or  paper  would  have  been  among 
his  effects,  for  the  purx>ose  of  returning  tbe 
property  she  claims  he  was  to  leave  her. 
The  allegations  In  paragraph  4  of  the  bill 
(how  that  Mrs.  Smith  understood  the  con- 
tents of  tbe  release.  It  alleges  that  she  and 
her  buslMtnd  executed  "a  paper  under  date 
of  July  7,  1898,  In  the  nature  of  a  release 
stating  that  the  life  estate  of  tbe  said  Ed- 
ward S.  Humphreys  was  purchased  by  your 
oratriz  for  the  sum  or'  $3,014.49,  and  releas- 
ing bim  from  "any  further  claim  or  demand 
for  or  on  account  of  the  snm  or*  $6,086.29, 
in  order  to  facilitate  the  settlement  of  tbe  es- 
tate, and  by  reason  of  the  understanding 
and  agreement  she  had  with  him  as  stated 
above.  It  Is  not  proven  that  she  thought 
tliat  tbe  agreement  was  in  the  release,  and. 
If  tier  allegations  in  that  paragraph  are  to 
be  accepted,  she  and  her  hnsbnd  signed  the 
release  with  full  knowledge  of  what  It  con- 
tained, whether  they  read  it  or  not  Her 
testlniony  also  shows  that  she  must  have 
known  tbe  effect  of  the  releas^that  it 
rested  tbe  ono4alf  of  the  estate  In  Mr. 
Hnmpbreys  absolutely  and  not  merely  for 
life,  for  she  testified  that  she  expected  blm 
to  make  a  will.  She  said:  "I  bad  not  the 
(lightest  doubt  of  a  will  giving  tbe  entire 


property  to  my  family."  After  saying  that 
on  cross-examination,  her  counsel  asked  her 
this  question,  "You  state  that  you  have  not 
the  slightest  doubt  that  Mr.  Humphreys  left 
a  will,  or  something  to  that  effect  showing 
that  he  Intended  all  of  his  property  for  your 
family.  Will  you  give  your  reasons  for  mak- 
ing this  statement?"  to  which  she  replied: 
"Well,  from  bis  expressions  to  different  ones 
that  what  he  got  from  the  family  should  re- 
vert to  the  family,  and  his  devotion  to  the 
family;  all  of  his  spare  time  from  business 
was  spent  with  us;  his  vacation  In  summer." 
Another  witness  offered  by  the  plaintiffs 
testified  that  Mr.  Humphreys  said:  "I  will 
give  these  boiMls  to  no  one,  but  vrtll  keep 
them  to  collect  the  Interest  on  them,  but  I 
am  ready  to  sign  a  will  at  any  moment  giv- 
ing all  the  bonds  to  Mrs.  Smith  or  to  her 
oldest  daughter."  He  could  not  have  willed 
the  stock  to'  Mrs.  Smith  or  her  daughter, 
unless  It  was  his,  yet  her  testimony  shows 
that  she  expected  him  to  leave  It  to  ber  or  her 
family  by  a  will,  or  something  to  that  effect. 
It  may  be  true  that  he  did  Intend  to  leave  It 
to  her  or  to  her  family  by  a  will,  and  It  Is  pos- 
sible that  such  a  will  was  made  and  destroyed 
by  the  fire,  but  it  can  hardly  be  claimed  that 
this  bin  can  be  sustained  If  either  of  those 
possibilities  be  conceded  to  be  facts.  The  re- 
lease does  not  show  that  It  was  executed  for 
such  a  consideration,  and  as  we  have  in- 
timated, the  evidence  does  not  sustain  that 
contention,  but  at  most  only  shows  that  Mr. 
Humphreys  said  he  would  leave  the  stock 
to  ber  or  her  family. 

The  surrounding  circumstances  tend  to  re- 
fute any  suggestion  that  he  ever  bound  him- 
self to  leave  the  stock  to  Mrs.  Smith  In 
consideration  of  her  executing  the  release, 
or  allowing  him  to  have  the  certificate  of 
stock.  The  release  Itself  not  only  sustains 
the  contrary  view,  but  what  possible  reason 
can  be  suggested  for  Mr.  Humphreys  making 
such  an  agreement?  He  was  entitled  to  In- 
terest on  the  whole  sum  during  his  life,  and 
at  his  death  It  would  have  passed  to  Mrs. 
Smith  without  a  will,  or  any  act  of  his. 
The  law  in  force  at  the  time  of  his  wife's 
death  gave  It  to  him  for  life,  and  to  Mrs. 
Smith  at  his  death.  Can  It  be  Imagined 
that  after  surrendering  bis  life  interest  to 
one-half  of  the  estate,  be  would,  in  order 
to  Induce  her  to  execute  the  release,  or  give 
him  the  other  half,  take  that  in  his  own 
name,  subject  to  an  agreement  that  Mrs. 
Smith  or  her  family  should  tiave  It  at  his 
death?  There  was  no  occasion  for  any  trans- 
fer to  blm,  unless  it  was  intended  to  do  ex- 
actly what  the  release  In  substance  says  was 
done — that  she  paid  him  one  half  of  the 
balance  of  the  estate  for  the  release  of  his 
life  estate  In  the  other  half  In  order  that  she 
might  get  It  at  once.  Instead  of  waiting  until 
his  death.  He  did  not  die  until  over  six 
years  after  the  orphans'  court  authorized 
that  settlement,  and  might  have  lived  for 
many  years,  so  far  as  they  could  then  know. 
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He  was  holding  the  -whole  sum  and  getting 
interest  thereon  and  had  the  right  to  do  so, 
in  the  Tray  it  Is  now  daimed  he  bound  him- 
self to  hold  the  half.  If  he  wanted  to  get 
rid  of  all  responsibility  of  it,  be  could  have 
had  some  one  else  appointed,  or  be  and  Mr. 
and  Mrs.  Smith  could  have  deposited  the 
certificates  of  stock  with  some  reliable  bank 
or  trust  company,  with  an  agreement  that 
he  should  have  the  Interest  for  life  and  at 
his  death  the  certificate  should  be  delivered 
to  Mrs.  Smith.  Under  all  these  circum- 
stances, Mr.  Humphreys  bad  the  right  to  sup- 
pose that  she  and  her  husband  understood 
what  was  done,  and  it  Is  Impossible  to  reach 
any  other  conclusion  from  the  evidence.  If 
Mr.  Humphreys  was  the  kind  of  man  Mrs. 
Smith  testified  he  was,  he  certainly  would 
never  have  deliberately  deceived  her,  In 
order  to  procure  her  release — especially  as 
the  transaction  deprived  him  of  the  Income 
of  one-half  of  the  estate.  So,  if  we  accept 
all  the  testimony  in  the  record  as  competent. 
It  falls  short  of  what  would  be  required  to 
justify  a  court  of  equity  in  annulling  and 
vacating  a  release  made  under  such  circum- 
stances as  we  Iiave  referred  to,  or  in  grant- 
ing the  relief  prayed  for  in  this  bill. 

We  have  not  overlooked  the  relations  that 
existed  between  these  parties.  They  were 
such  as  to  require  \18  to  carefully  scrutinize 
the  actions  of  Mr.  Humphreys,  but  the  ar- 
rangement made  between  them  not  only  re- 
ceived the  sanction  of  the  orphans'  court, 
which  passed  orders  authorizing  the  adminis- 
trator to  transfer  to  himself  the  one  certifi- 
cate of  stock  and  the  other  to  Mrs.  Smith, 
but  it  has  no  appearance  of  taking  advantage 
of  Mrs.  Smith.  The  evidence  satisfies  us 
that  what  was  done  was  In  accordance  with 
the  agreement  made  between  Mr.  Hum- 
phreys and  Mr.  and  Mrs.  Smith,  and  it  might 
have  been  to  the  great  advantage  of  Mrs. 
Smith  to  have  the  use  of  the  one-half  of  the 
estate  at  once,  especially  if  Mr.  Humphreys 
bad  lived  for  a  number  of  years,  as  he  might 
have  done.  Although  he  did  live  for  5% 
years  after  the  release  was  executed,  no  ob- 
jection appears  to  have  been  made  during 
that  time,  and  not  until  nearly  7  years  after- 
wards was  this  proceeding  instituted — that, 
too,  after  Mr.  Humphreys  was  dead  and  he 
could  no  longer  explain  the  transaction  or 
defend  his  conduct,  if  either  was  needed. 
It  may  be  said  that  the  time  did  not  arrive 
for  action  until  after  his  death,  but  that 
could  only  be  on  the  theory  that  he  had 
made  some  definite  agreement  to  leave  the 
stock  to  her  after  his  death.  If  that  be  so, 
then  she  was  called  upon  to  establish  such 
an  agreement  as  could  be  specifically  en- 
forced. To  say  the  least,  Mrs.  Smith's  own 
testimony  leaves  the  question  in  great  doubt 
— ^whether  the  stock  was  to  be  left  to  her  by 
assignment,  by  "will  or  something  to  that 
effect,"  or  whether  it  was  to  be  left  to  "the 
family"  and  not  to  her.  Bat  regardless  of 
those  questions,  we  are  satisfied  that  the 


evidence  falls  to  establish  the  fact  that  Mr. 
Humphreys  agreed,  as  a  consideration  for 
the  execution  of  the  release,  or  permitting 
him  to  transfer  to  himself  this  certificate, 
that  be  would  leave  it  to  Mrs.  Smith,  and 
that  the  most  that  can  be  fairly  deduced 
from  the  testimony  is  that  he  left  her  under 
the  Impression  that  be  would  so  leave  it, 
without  in  any  way  binding  himself  or  his 
estate  to  such  a  disposition  of  the  certificate 
or  Intending  to  do  so.  So,  without  discuss- 
ing other  questions  that  were  raised,  we 
win  affirm  the  decree. 

Decree   affirmed,    appellants   to   pay   tbft 
costs. 


MATTHEWS  et  al.  v.  TARGARONA  et  al. 
(Court  of  Appeals  of  Maryland.    Nov.  16,  1906.) 

1.  Wills  —  Cokstbuotion—Abatemeiit— Be- 
quests IN  Satisfaction  oi  Dbbis— Pboof 
op.Dbbts. 

A  testator  gave  legacies  to  two  strangers 
in  consideration  of  personal  services  rendered 
and  money  loaned  by  them.  He  also  gave  lega- 
cies to  his  three  children.  The  estate  was  Id- 
suffident  to  pay  the  legacies  in  full,  and  the 
alleged  consideration  for  the  legacies  to  the 
strangers  was  not  established.  Held,  that  all 
the 'legacies  abated  proportionately. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  {  2104.]        *~    '^        '-  »• 

2.  Save. 

To  entitle  a  legatee  to  priority  over  otlier 
legatees  as  a  creditor,  there  must  b«  a  subsisting 
and  valid  debt  due  to  the  legatee  at  the  time 
of  the  death  of  the  testator,  and  a  legacy  given 
by  reason  of  a  sense  of  moral  obligation  or  as 
compensation  for  services  rendered  gratuitously 
does  not  constitute  such  a  valuable  considera- 
tion as  to  entitle  the  legacy  to  priority  in  pay- 
ment In  case  of  a  deficiency  of  assets  to  pay 
all  the  legacies. 

[Bid.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  49,  Wills,  i  2104.] 

3.  Saioc. 

Where  a  court  is  satisfied  that  the  con- 
sideration for  a  legacy  as  stated  in  the  will  has 
not  been  established  as  a  subsisting  valid  debt 
for  anything  like  the  amount  of  the  legacy,  the 
court  ought  not  to  give  it  priority  over  other 
legacies,  for  to  do  so  would  be  to  permit  a 
legacy  founded  on  a  false  basis  to  deprive  other 
legatees  of  what  in  justice  they  are  entitled 
to. 

4.  Same. 

In  a  suit  b^  legatees  to  establish  their 
legacies  as  legacies  entitled  to  priority  over 
those  given  to  other  legatees  because  they  were 
given  tor  a  valuable  consideration,  evidence  ex- 
amined, and  held  insufficient  to  establish  the 
consideration  as  a  subsisting  valid  le^l  claim 
against  the  testator  essential  to  autlrarize  the 
court  to  render  a  decree  awarding  the  legacies 
priority. 

5.  Appeal  —  Presentation  of  Objections  — 
Exceptions  to  Evidence— Sufpiciencv. 

Exceptions  to  testimony  should  be  so  fram- 
ed as  to  clearly  point  out  that  objected  to  so 
It  can  be  designated  in  the  appellate  court  in 
case   of   appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  f|  t620,  1621.] 

6.  Wills  —  Oonstbuction  —  Deiconstrativk 
Leoacies. 

A  testator  gave  legacies  of  $2,000  each  to 
five  persons.     Ue  stated   that  his  estate  con- 
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listed  of  a  claim  against  the  United  States,  aad, 
in  the  clause  naming  the  executor,  he  added 
that,  when  the  claim  should  be  collected  from 
the  United  States,  the  legacies  should  be  paid. 
Bcld,  that  the  legacies  were  demonstrative,  and 
on  a  deficiency  of  the  fiwd  they  abated  pro 
rata. 

(Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
TCl.  49,   Wills,  i  2109.] 

7.  Saste— Pmobity  of  Legacies— Burden  of 
Proof. 
A  legatee  claiming  priority  has  the  burden 
of  establishing  it, 

&  Same— -CoNSTBUCTiOK— Intention  of  Tes- 
tator. 

Where  a  testator  sets  apart  a  particular 
fund  for  the  paying  of  a  number  of  legacies  of 
Hinnl  amounts,  the  presumption  Is  that  he  did 
not  intend  to  give  priority  to  one  or  more  over 
the  others,  in  the  absence  of  a  statement  to  the 
contraiy. 

9.  Save. 

A  testator  gave  legacies  of  $2,000  each 
to  five  persons.  In  the  gift  to  two  of  the 
legatees  he  stated  that  the  legacies  were  made 
in  conrideration  of  services  rendered  and  money 
loaned.  He  added  that  his  estate  consisted  of  a 
rlaim  against  the  United  States,  and  provided 
that,  on  the  claim  being  collected,  the  legacies 
■hould  be  paid.  When  the  will  was  made,  tes- 
tator expected  to  realize  $10,000  out  of  the 
claim  and  had  no  reason  to  suppose  that  he 
would  acctunnlate  any  property.  Held,  that 
the  testator  did  not  intead  to  give  any  prefer- 
ence to  any  of  the  legatees  over  the  others  in 
ease  of  a  deficiency  of  assets. 

10.  Same— ElLECTioN— Persons   Entitled   to 
Elect. 

A  testator  gave  legacies  of  $2,000  each  to 
fire  persons,  and  declared  that  the  gift  to  two 
of  the  legatees  was  made  in  consideration  of 
serrices  rendered  and  money  loaned.  Held 
that,  if  the  testator  owed  the  two  legatees,  they 
conld  refuse  to  take  the  legacies  and  sue  for 
the  debt. 

11.  1>escewt   and   DiBTBiBtjTiON— Right   of 
Widow — Will  Omitting  Provision. 

Where  a  husband  makes  no  provision  in 
hi«  n-ill  for  bis  wife,  she  i6  entitled  to  a 
(bird  of  his  personalty  after  the  payment  of 
debts,  funeral  expenses,  etc.,  in  the  absence  of 
anything  showing  a  waiver  of,  or  anything  bar- 
ring,  her   rights. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Descent  and  Distribution',  ||  144-155.J 

12.  Wills— Suit  fob  Legact-^urisdiction 

of    EQ0ITT. 

Under  Code  Pub.  Gen.  Laws,  art.  16,  ^  93, 
providing  that  a  suit  in  chancery  may  be  main- 
tained for  a  legacy  in  cases  where  a  bond  baa 
been  given  to  pay  legacies,  equity  has  juris- 
diction of  a  suit  to  recover  a  legacy,  though  a 
bond  has  beoi  given  to  pay  legacies. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  49,  Wills,  {  19ia] 

1.3.  Save— Suit  fob  Construction  of  Wnx 

— Costs. 

The  court,  in  a  suit  by  legatees  for  the 
purpose  of  adjudging  that  the  legacies  were 
entitled  to  priority  over  other  legacies,  properly 
taxed  the  costs  of  the  litigation  against  the 
estate  on  adjudging  that  all  the  legacies  abated 
pro   rata. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49.  Wills,  S  1685.] 

.\ppeal  from  Circuit  Conrt  of  Baltimore 
City;  Henry  Stockbrldge,  Judge. 

Suit  by  John  L.  Matthews  and  another 
.izainst  Minnie  Targnrona  and  others.  From 
a  decree  for  defendants,  plaintiffs  appeal. 
AOinued. 


Argued  before  HcSHERRT,  C.  J.,  and 
BRISCOE,  BOYD,  PEARCE,  SCHMUCKER, 
JONES,  and  BURKE,  JJ. 

S.  S.  Field,  for  appellants.  Wm.  M.  Maloy, 
A.  K.  Love,  and  Malcolm  V.  l^soot  for  ap- 
pellees. 

BOYD,  J.  The  principal  questions  In  this 
case  for  our  consideration  are :  First,  have 
the  lej{acles  of  the  appellants,  left  them  by 
the  last  will  and  testament  of  Peter  Tar- 
garona,  priority  over  those  given  to  his  three 
children?  Second,  is  the  widow  of  said  tes- 
tator entitled  to  her  thirds  out  of  the  per- 
sonalty, before  any  of  the  legacies  are  paid? 

1.  The  testator  left  five  legacies,  each  for 
the  sum  of  $2,000— they  being  to  his  son 
Peter,  Mrs.  MeCann,  Mr.  Matthews,  and  two 
to  the  Safe  Deposit  &  Trust  Company  of  Bal- 
timore City,  In  trust  for  bis  son  Marshall, 
and  his  daughter  Vivian,  respectively.  That 
company  was  named  os  executor,  but  re- 
nounced, and  Messrs.  Tyson  and  Field 
were  appointed  administrators  with  the  will 
annexed.  The  will  recites  that  the  testator's 
estate  consists  of  a  claim  against  the  United 
States  government  for  $20,000,  and  that  his 
attorney  was  to  receive  one-half  of  the 
amount  recovered.  After  his  death,  $10,000 
was  collected  by  the  attorney  and  one-half 
thereof  paid  over  to  the  estate.  After  pay- 
ment of  funeral  exxienses,  commissions,  coats. 
etc.,  there  only  remains  about  $4,000  for  dis- 
tribution, and,  Inasmuch  as  the  five  legacies 
amoimt  to  $10,000,  the  questions  above  stated 
hove  arisen.  The  court  below  passed  a  de- 
cree holding  that  the  widow  was  entitled  to 
one-third  of  the  estate,  after  payment  of  the 
debts  and  funeral  expenses,  less  $150  al- 
ready paid  her  by  the  administrators,  and 
that  Mr.  Matthews  and  Mrs.  McCann  were 
not  entitled  to  priorities  over  the  other  lega- 
tees, but  that  all  the  legacies  abated  pro- 
portionately. Prom  that  decree,  Mr.  Mat- 
thews and  Mrs.  McCann  took  this  appeal. 

The  legacy  to  Mrs.  McGann  Is  stated  in 
the  win  to  be  "in  consideration  of  her  per- 
sonal services  and  attention  rendered  me, 
during  my  sickness,  and  also  for  money 
loaned  me  by  her,  to  pay  for  the  support  and 
maintenance  of  my  two  children,  Marshall 
P.  Targarona  and  Vivian  M.  Targarona  and 
also  moneys  loaned  me  to  pay  the  rents  of 
the  houses  my  children  have  resided  in  with 
their  mother  during  my  sickness,"  and  that 
to  Mr.  Matthews  is  said  to  be  "in  considera- 
tion of  money  loaned  me  during  my  sickness 
to  support  my  wife  and  two  children  and 
other  assistance  rendered  me." 

The  theory  of  the  appellants  is  that  their 
legacies  were  for  valuable  considerations, 
and  hence  have  priority  over  the  other  three, 
inasmuch  as  the  latter  were  mere  bounties. 
In  2  Williams  on  Executors  (7th  Am.  Ed.)  660, 
after  stating  the  rule  that  legacies  In  their 
nature  general  abate  pro  rata.  In  case  o'  de- 
ficiency of  assets,  and  that  there  Is  no  prefer- 
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ence  among  them,  the  author  thns  speaks  of 
a  well-reoogntzed  exertion  to  the  general 
rule:  "But  this  must  be  understood  only  as 
among  legatees,  who  are  all  volunteers,  for, 
If  there  be  any  valuable  consideration  for 
the  testamentary  gift,  as  where  a  general 
legacy  is  given  in  consideration  of  a  debt 
owing  to  the  l^atee,  or  of  the  relinquish- 
ment of  any  right  or  interest,  as  of  her 
dower  by  a  widow,  such  legacy  will  be  &^- 
titled  to  a  preference  of  payment  ov^r  the 
other  general  legacies,  which  are  mere  boun- 
ties; and  it  should  seem  that  the  preference 
will  be  allowed,  though  the  bequest  should 
exceed  the  value  of  the  right  or  interest  re- 
linquished by  the  legatee.  But  It  is  requi- 
site that  the  right  or  Interest  should  be  sub- 
sisting at  the  testator's  death."  In  2  Woer- 
ner  on  Administration,  {  452,  the  same  prin- 
ciple is  announced  and  discussed,  as  it  is  in 
1  Am.  and  EiUg.  Bncy.  of  Law,  48;  8  Pom- 
eroy's  Juris.  {  1142,  and  in  Buchanan  y.  Pue, 
6  Gill,  112,  the  court  quoted  with  approval 
from  1  Roper  on  Legacies,  297,  stating  the 
same  doctrine  as  to  a  general  legacy  given 
in  consideration  of  a  debt  In  Durham  v. 
Rhodes,  23  Md.  242,  our  predecessors  used  this 
language:  "A  g&ienl  legacy  to  a*wldow,  in 
lieu  of  dower,  accepted  by  her,  stands  upon 
a  different  footing  from  other  general  lega- 
cies merely  voluntary.  It  will  be  entitled, 
in  payment  of  it,  to  a  preference  over  such 
general  legacies,  even  when  the  amount  of 
the  bequest  exceeds  the  value  of  her  dower, 
for,  in  this  matter,  the  testator  is  the  only 
and  best  Judge  of  the  price  at  which  he  pur- 
chased it"  The  court  there  speaks  of  such 
a  widow  as  "a  favored  purchaser  for  a  fair 
consideration."  Authorities  are  too  numerous 
to  admit  of  any  question  about  the  general 
doctrine  stated  above,  and  the  only  diflSculty 
which  is  likely  to  arise  is  in  its  appllcatiou 
to  the  particular  case  before  the  court  It 
must  be  admitted  that  a  legacy  to  a  widow 
in  lieu  of  dower  is  placed  in  the  same  general 
class,  as  one  to  a  creditor  in  payment  of  a 
debt,  in  the  statement  of  the  principle  by 
the  authorities.  But  there  ought  to  be,  and 
is,  some  difference  between  them,  such  as 
Justifies  the  court  in  l)eing  more  liberal  in 
the  application  of  the  rule  in  favor  of  a  widow 
than  In  the  case  of  an  ordinary  creditor. 
There  may  be  circumstances  where  It  is  of 
the  utmost  importance  to  have  pro];>erty  freed 
from  a  widow's  dower,  and  where  it  may  be 
supposed  to  be  to  the  Interest  of  the  widow 
to  assert  her  right  to  it  The  value  of  it 
cannot,  therefore,  always  be  accurately  de- 
termined, and  it  may  be  thought  proper  by  a 
testator  to  pay  more  for  it  than  it  is  really 
worth.  If  she  was  not  given  preference, 
she  might  lose  much  of  it  in  some  cases, 
for  the  statutes  of  many  states  require  her  to 
roiounce  a  will  within  a  specified  time  if  she 
desires  to  stand  on  her  rights  given  her  by 
law.  In  Addison  v.  Addison,  44  Md.  182,  the 
legacy  to  Mrs.  Addison  was  "in  lieu  of  her 


dower"  in  the  lands  "and  all  her  rights  as 
widow."    If  preference  had  not  been  allowed 
her  by  the  court,  she  would  have  beesi  a  large 
lostf.     But   in  the  case  of  a  creditor,  be 
may  elect  to  proceed,  as  such,  against  the 
estate,  and  can  do  that  at  any  time  within 
the    statutory    period    of    limitations,    pro- 
vided the  estate  is  not  fully  settled,  which  it 
cannot  well  be  without  his  knowledge.    Thi8 
case  well  illustrates  the  danger  of  the  rule  of 
priority  in  favor  of  legatees  who  are  cred- 
itors. If  precisely  the  same  effect  must  be 
given  to  their  legacies  as  would  be  to  a  wid- 
ow in  lieu  of  her  dower  or  thirds.    Portions 
of  the  claims  of  iMtb  appellants  are  of  very 
doubtful   character,  while  it   is  shown   by 
the  evidence  that  something  is  due  to  each 
of  them.     Although  the  testator  told  some 
persons  that  |2,000  would  not  pay  the  ai)- 
peilants  for  what  he  owed  them,  be  may 
tiave,  and  properly.  Included,  In  such  esti- 
mate,  services  rendered  him   which   would 
be  regarded  in  law  as  gratuitous.    In  Bu- 
chanan V.  Fue,  supra,  the  bequest  was  stated 
to  be  "in  consideration  of  the  particular  care 
and  attention  shown  me  by  my  sister,  Prl»- 
dlla  Buchanan,  during  my  protracted  sidc- 
ness,"  etc.,  and  the  rule  we  are  considering 
was  sought  to  l>e  applied,  giving  the  legatee 
priority.    The  court  held  that,  although  the 
services  were  in  the  highest  degree  meritori- 
ous, they  were  gratuitous  and  there  was  no 
legal  claim.    Some  of  the  services  rendered 
by  each  of  the  appellants  were  apparently 
gratuitous,  and  some  of  the  charges  made  in 
their  accounts  stated  in  the  bill  of  complaint 
are  exorbitant  and  grossly  excessive.     For 
example,  Mrs.  McCann  charged  for  boarding 
and  taking  care  of  him  for  the  last  19  months 
of  his  life  950  per  month,  yet  the  evidence 
shows,  beyond  ail  question,  that,  in  the  lat- 
ter part  of  his  life,  there  were  signs  of  great 
poverty  around  him,  and  he  was  the  recipient 
of  help  from  ft  charitable  organization.    One 
of  the  officers  of  that  society  said:    "There 
was  nothing  but  poverty  there.    They  did  not 
have  any  food.    They  did  not  have  anything 
to  eat    I  gave  her  [Mrs.  McCann]  $2  out  of 
my  pocket  because  it  was  a  pitiable  case,  and 
she  said  he  did  not  have  a  loaf  of  bread  in 
the  house  for  the  next  day."    And  he  used 
other  similar  expressions  in  his  testimony. 
Another  member  of   that   society   said    "he 
seemed    in    abject   poverty,"    and   coal    and 
groceries    were    furnished,  by    this    societj. 
This  was  during  the  period  for  which  she 
has  charged  $60  per  month,  and  during  those 
19  months  and  the  8  previous  months,  for 
which  she  charged  $30  per  month,  she  claims 
to  have  loaned  him  $706 — an  average  of  f26 
per  month.     Such  claims  could  not  receive 
the  approval  of  any  intelligent  Jury,  under 
such  circumstances  as  we  have  stated. 

The  first  item  in  Mr.  Matthew's  account,  as 
stated  In  the  bill  was:  "Said  Taragarona  col- 
lected and  retained  during  all  said  seven 
years,  rents  of  houses  belonging  to  said  Mat- 
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thews  amotmttng  to  $1S  per  month,  $1,260." 
Another    Item  is  for  27  months'  rent  at  $12 
per  month,  for  the  house  he  and  Mrs.  Mc- 
Cann  lived  In,  amounting  to  $324 — covering 
tbe  game  period  for  which  she  was  making 
tlie  extravagant  charges  stated  above.    It  will 
be  observed  that  the  testator  said  that  the 
t)e<]uest    -was    "In    consideration    of    money 
loaoed  me  dnrlng  my  sickness  to  support  my 
Tlfe  and  two  children  and  other  assistance 
rendered  me."    The  account  of  Mr.  Matthews 
amounts    to    $1,994,    without    Interest,    and 
there  is  not  a  single  Item  in  it  which  cor- 
responds with  the  statement  In  the  will,  un- 
less It  be  brought  imder  the  expression  "other 
assistance  rendered  me,"  or  it  be  assumed 
that  the  $15  per  month,  retained  for  seven 
years,  was  paid  to  the  wife  and  two  chil- 
dren of  the  testator  which,  to  say  the  least, 
U   aot    satisfactorily    proven.    The    record 
shows  that  he  collected  rent  for  other  people 
and  transacted  more  or  less  business  dnrlng  a 
good  part  of  tbe  seven  years.    It  would  be 
voy  difficult  to  reconcile  the  statement  in 
tbe  will  with  the  account  In  the  bill,  by  the 
testimony  In  this  record-    The  testator  died 
April  23,  1903,  and  Mrs.  McCann  only  met 
blm  in  the  summer  of  1900,  and,  although  she 
only  knew  him  for  about  three  years,  accord- 
ing to  her  claim,  she  boarded  him  and  took 
i-are  of  him  for  34  months  without  receiv- 
ing any  pay — notwithstanding  she  was  poor 
herself,    was    largely    dependent    upon    the 
wages  of  her  two  minor  children,  and,  dur- 
ing the  last  27  months,  loaned  him  $705. 
According  to  the  eccoimts  of  the  two,  he  was 
getting  his  board  and  attention  without  pay- 
ing  anything    for   them    in    cash    and   an 
average  of  $26  per  month  from  Mrs.  Mc- 
Cann and  $15  per  month  from  Mr.  Matthews, 
besides  what  he  was  making  in  his  business, 
»nd  yet  was   In  abject  poverty  and  asked 
for  assistance   from   a  charitable   organiza- 
tion.   Such  claims  lack  signs  of  fair  dealing, 
.ind  are  too  doubtful  and  uncertain  to  Justify 
any  tribunal  in  allowing  all  of  the  Items,  It 
suits  were  brought  for  their  recovery.    Not- 
withstanding this,  must  these  legacies  be  al- 
lowed priority  over  the  others?    It  Is  true 
that  the  testator  had  a  right  to  leave  his 
money  aa  be  saw  fit,  and  he  has  fixed  the 
amoont  to  be  paid  to  each  of  the  appellants 
at  $2,000,  but  it  Is  equally  true  that.  In  or- 
der to  entitle  a  legatee  to  priority  over  the 
others  as  a  creditor,  there  must  be  a  subsist- 
ing, valid  debt  at  the  death  of  the  testator. 
We  do  not  mean  to  say  that  a  debt  barred 
by  tbe  statute  of  limitations  could  not  sup- 
port a  legacy,  for  In  that  case  there  would 
still  tie  the  obligation,  although  it  could  not 
be  enforced  by  reason  of  the  statute,  and, 
moreover,  the  testator  could  revive  It  by  a 
new  promise,  but  a  legacy  given  by  reason  of 
a  sense  of  moral  obligation  or  as  compensation 
for  serrices,  or  other  favors  rendered  gatul- 
tnonaly,  when  there  Is  no  legal  obligation  to 
pay,  does  not  constitute  such  a  valuable  con- 
sideration aa  to  entitle  the  legacy  to  priority 


In  payment  Duncan  v.  Franklin,  43  N.  J. 
Eq.  145,  10  Atl.  546 ;  Buchanan  v.  Pue,  supra. 
For  some  such  instances  in  which  legacies 
purxiorting  to  be  for  considerations  have  been 
held  not  to  be  entitled  to  preferences,  see  1 
Ency.  of  Law,  50,  etc.  When  a  court  is  sat- 
isfied that  the  consideration  for  a  legacy  has 
not  been  established  as  a  subsisting,  valid 
debt,  for  anything  like  the  amount  of  the 
legacy,  there  can  be  no  reason  or  principle 
of  law  particularly  In  a  court  of  equity,  re- 
quiring the  court  to  give  it  a  priority  over 
other  legacies.  It  would  be  permitting  a 
legacy  founded  on  a  false  basis,  or  at  least 
not  shown  to  be  on  a  true  one,  to  deprive 
other  legatees  of  what,  in  Justice  and  good 
conscience,  they  are  entitled  to.  It  would 
be  a  dangerous  doctrine  for,  although  we  do 
not  mean  to  charge  the  appellants  or  ei- 
ther of  them  with  being  guilty  of  it,  as 
there  Is  no  evidence  on  the  subject,  it  is  easy 
to  see  how  a  person,  situated  as  this  testa- 
tor was,  could,  in  his  condition  of  health, 
and  with  his  surroundings,  be  imposed  on. 
The  rule  stated  above,  that  a  widow  should 
be  allowed  a  preference  even  when  the  legacy 
exceeds  the  value  of  her  dower,  should  not, 
therefore,  be  applied  in  favor  of  a  creditor 
when  testimony  has  been  taken  and  it  Is 
shown,  as  we  believe  it  to  be  in  this  case, 
that  the  alleged  considerations  for  the  lega- 
cies are  not  sustained,  as  subsisting  valid  le- 
gal claims,  to  the  amounts  of  the  legacies. 
It  Is  impossible,  from  this  testimony,  to  de- 
termine, with  any  certainty.  Just  what  Is 
due  the  respective  appellants,  but.  If  we 
allow  as  priorities  such  sums  as  we  feel  suffi- 
ciently certain  of,  they  would  probably  not 
receive  as  much  as  they  can  get  by  sharing 
equally  with  the  other  legatees.  For  these 
reasons,  therefore,  we  are  of  tbe  opinion  that 
a  preference  should  not  be  given  to  the 
legacy  of  either  of  the  appellants. 

We  have  not  discussed  the  question  of  the 
competency  of  the  appellants  to  testify. 
Much  of  their  testimony  was  clearly  incom- 
petent, under  what  we  have  said  about  tbe 
statute  now  In  force  in  Smith  v.  Humphreys, 
recently  decided  by  this  court,  66  Atl.  57,  but, 
inasmuch  as  the  exceptions  filed  referred  to 
certain  pages  of  the  testimony  In  the  lower 
court,  It  would  be  difficult,  If  not  Impossible, 
for  us  to  know  Just  what  was  excepted  to. 
Exceptions  to  testimony  should  be  so  framed 
as  to  clearly  point  out  that  objected  to,  so 
It  can  be  designated  In  this  court  In  case 
of  appeal.  The  simple  way  of  doing  that  Is 
by  numbering  the  questions,  which  exam- 
iners ought  to  do,  unless  the  attorneys  deem 
It  unnecessary.  But,  If  we  accept  all  the 
evidence  of  the  appellants  as  admissible,  It 
would  not  change  our  conclusion  as  stated 
above,  as  other  testimony  and  the  circum- 
stances surrounding  the  parties  overcome 
much  of  that  of  the  appellants. 

It  will  also  be  noticed  that  the  authori- 
ties. In  announcing  the  rale  mentioned  above, 
speak  of  general  legacies.    Those  given  by 
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tilts  win  are  more  properly  speaking  what 
are  called  demonstrative,  and  tbe  court  be- 
low so  held.  In  that  they  were  to  be  paid 
out  o'f  the  proceeds  of  the  claim  agnlnst  tbe 
federal  government  In  Gelbach  y.  Shlvely, 
«7  Md.  501,  10  Atl.  247,  Alvey,  O.  J.,  said: 
"Ordinarily  a  legacy  of  a  sum  of  money  Is 
a  general  legacy,  but,  where  a  particular 
sum  Is  given,  with  reference  to  a  particular 
fund  for  payment,  such  legacy  is  denomlnat- 
od,  ill  the  law,  a  'demonstrative  legacy.' " 
111  tills  will  tbe  testator  not  only  said  that 
Ills  estate  consisted  of  the  claim  against  the 
United  States  government,  but  In  the  clause 
naming  the  executor  ke  added:  "And  when 
my  snid  claim  shall  be  collected  from  the 
United  States  government  by  said  deposit 
and  trust  company,  to  pay  the  legacies  as 
herein  named."  Then  follow  the  five  lega- 
cies of  $2,000  each.  In  separate  clauses.  So. 
without  deeming  it  necessary  to  further 
discuss  this  subject,  we  think  It  is  snfflclent- 
ly  shown  that  "a  particular  sum  Is  given 
with  reference  to  a  particular  fund  for  pay- 
ment," to  use  the  language  of  Judge  Alvey, 
supra,  and  the  court  below  was  right  in  hold- 
ing tbe  legacies  to  be  demonstrative,  altbc^ugh. 
as  affecting  tbe  conclusion  stated  above,  it 
is  not  material  whether  they  be  general  or 
demonstrative.  A  demonstrative  legacy  is 
so  far  general  that,  if  the  fund  out  of  which 
it  is  to  be  paid  proves  to  be  insufficient,  tbe 
legatee  can  proceed  against  the  general  as- 
sets of  the  estate  for  the  balance.  "But  such 
legacy  is  so  far  specific  that  It  will  not  bo 
liable  to  abate  with  general  legacies,  upon 
a  deflclency  of  assets,  except  to  the  extent 
that  it  is  to  be  treated  as  a  general  legacy, 
after  the  application  of  the  fund  designated 
for  its  payment"  Gelbach  v.  Shlvely,  supra. 
We  have  not  been  able  to  get  much  light 
from  tbe  authorities  as  to  bow  far  one  or 
more  of  a  number  of  demonstrative  legacies, 
payable  out  of  one  fund,  should  be  given  pref- 
erence over  others  of  that  kind,  by  reason 
of  such  provisions  as  those  in  this  will.  But 
upon  reason  there  does  not  seem  to  be  much 
ground  for  distinction,  when,  as  in  this  case, 
nil  are  demonstrative,  excepting  in  so  far  as 
that  reflects  upon  the  intent  of  the  testator. 
While  demonstrative  legacies  no  not  abate 
until  general  legacies  are  exhausted,  they  do 
abate  with  specific  legacies,  after  the  general 
ones  are  exhausted,  in  order  to  pay  del)ts. 
In  Addislon  v.  Addison,  supra,  it  was  held 
that  even  specific  devises  and  legacies  must 
abate  in  favor  of  a  legacy  to  the  widow,  and 
that  the  real  and  personal  estate  specially 
devised  must  contribute  pro  rata,  according 
to  tiieir  respective  values,  to  the  payment  of 
the  widow's  legacy.  It  would  seem  to  fol- 
low from  that  decision  that  demonstrative 
legacies  might  also  be  required  to  abate  In 
favor  of  otiier  demonstrative  legacies,  given 
for  a  consideration,  or,  if  it  was  the  Inten- 
tion of  tbe  testator,  that  some  should  have 
preference  over  others,  in  case  of  a  deficiency. 
We  think,  however,  that  the  fact  that  they 


are  demonstrative  is  an  Important  one  In 
ascertaining  the  intention  of  the  testator. 
When  the  will  was  made,  the  C!ourt  of  Claims 
had  allowed  tbe  testator  $20,000  for  his 
clalm.and  It  was  then  pending  before  Congress. 
There  can  be  no  doubt  tbe  testator  expected 
.$10,000  to  be  realized  out  of  it  as  bis  share, 
lie  either  forgot  that  there  would  be  expenses 
connected  with  tbe  settlement  of  his  estate, 
which  might  come  out  of  the  $10,000,  or  he 
thought  he  would  have  enough  outside  of 
that  to  pay  expenses.  The  former  Is  more 
probable,  as  he  said  In  the  will  that  his  es- 
tate consisted  of  that  claim,  and  he  had  no 
reason  to  suppose  he  would  accumulate  any 
property  or  save  any  money  before  his  death 
in  the  then  condition  of  his  health.  But  be 
set  apart  a  special  fund  which  he  evidently 
supposed  would  be  $10,000,  and  divided  it 
into  five  parts  of  $2,000  each.  He  went  Into 
considerable  detail  as  to  tbe  legacy  to  each 
of  his  two  minor  children — directing  It  to 
be  held  by  the  trust  company  for  tbe  benefit 
of  the  respective  children,  tmtll  each  was 
2.1  years  of  age.  and  that  It  should  then  be 
paid  over,  and  providing  that  If  either  should 
die  before  reaching  that  age,  the  legacy 
should  be  for  the  benefit  of  tbe  other.  He 
also  directed  that  the  interest  should  be  paid 
to  the  mother  of  those  children  for  their  sup- 
port and  maintenance   until   they   were   21 


and  then  to  them  imtll  they  were  : 


He  de- 


clared that  his  wife  had  no  interest  in  bis 
estate,  as  be  claimed  she  had  waived  It,  and 
requested  the  trust  company  to  resist  any  de- 
mand made  by  her,  giving  as  a  reason,  "as 
her  two  children  are  receiving  over  oue- 
tblrd  of  my  estate."  It  is  evident  therefore, 
that  be  Intended  that  tlie  five  legatees  should 
share  equally  in  this  fund.  He  may  have 
stated  what  he  did  In  the  legacies  to  the  ap- 
pellants In  order  to  show  why  he  gave  theiu, 
and  not  with  any  Intention  of  giving  them 
preference  over  the  other  three,  but  however 
that  may  be,  the  fact  of  his  thus  dlvidlns 
this  fund  into  five  equal  parts  and  directing 
bis  executor,  when  it  was  collected,  "to  pay 
the  legacies  as  herein  named,"  is  a  strong 
indication  of  his  intention  that  they  should 
take  equally.  The  evidence  shows  that  be 
was  strongly  attached  to  the  two  minor  chil- 
dren and  his  other  son  was  probably  a  name- 
sake, being  named  Peter.  His  will  shows 
that  he  had  been  divorced  from  his  second 
wife,  and  states  that  be  was  remarried  to- 
her  "for  the  love  of  the  two  children,"  and 
especially  for  the  sake  of  Vivian,  who  waa 
born  pending  the  divorce  proceedings,  "In  or- 
der to  protect  her  good  name  and  honor." 

It  Is  true  that  it  Is  a  settled  rule  of  equity 
that  there  is  no  exemption  from  the  rule — 
that  all  general  legacies  abate  pro  rata — 
In  favor  of  legacies  to  children  or  other  near 
relatives.  Judge  Woemer,  In  section  452  of 
his  excellent  work  cited  above,  qualifies  that 
statement  by  adding,  "unless  they  be  for 
tbe  maintenance  and  support  of  such  as  stand 
in  near  relation  to  the  testator,  dependent 
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for  bl8  bounty,  and  otherwise  unprovided 
for."  Bat,  without  stopping  to  determine 
whether  that  qnaliflcation  can  be  made  to 
apply  against  legacies  given  for  a  considera- 
tion, sncli  circumstances  can  be  considered, 
and  are  of  great  import,  In  ascertaining  the 
intention  of  a  testator  from  the  face  of  the 
M-ill.  which,  after  all,  is  the  important  ques- 
tion. The  burden  is  always  on  the  legatee 
claiming  priority  to  establlBh  it,  and,  as  said 
in  1  Ency.  of  Law,  51,  "The  testator  may, 
of  course,  give  one  legacy  a  preference  over 
others  In  case  the  assets  are  Insufiaclent,  but 
bis  intent  to  do  so  must  be  clearly  manifest 
npon  a  fair  constmctlon  of  the  instrument." 
When  a  testator  sets  apart  a  particular  fund 
for  the  payment  of  a  number  of  legacies  of 
equal  amounts,  as  was  done  in  this  Instance, 
the  fair  presumption  is  that  he  did  not  Intend 
to  give  priority  to  one  or  more  over  the 
others,  in  the  absence  of  some  definite  state- 
ment to  the  contrary.  It  is  equivalent  to 
giving  that  particular  fund  to  the  legatees 
named  in  equal  shares.  It  Is  said  in  Wil- 
liams on  Executors,  and  other  authorities, 
that  demonstrative  legacies  have  a  lien  on 
the  designated  fund,  and  hence  are  placed  on 
the  same  plane  as  specific  legacies  and  de- 
vises. They  are  preferred  to  general  lega- 
ci«*  becaTise  it  is  to  be  inferred  that,  by  re- 
ferring to  specific  parts  of  the  estate  for  their 
payment,  the  testator  Intended  them  to  be 
preferred  to  the  other  legacies  which  he  had 
not  secured,  and,  when  a  fund  has  been  thus 
set  apart  for  the  payment  of  five  legacies 
of  equal  amounts,  and  it  partially  fails,  it 
would  seem  to  be  contrary  to  the  manifest 
intention  of  the  testator,  to  give  preference 
to  two  of  them  over  the  others.  If  the  tes- 
tator actually  owed  the  appellants,  they  have 
their  remedy  and  are  not  obliged  to  take  the 
legacies,  but  can  sue  for  the  debts.  In  such 
a  proceeding,  it  can  be  determined  what  was 
really  due,  and  there  will  be  no  danger  of 
giving  a  preference  for  services  for  which 
they  may  not  be  entitled  to  priority. 

2.  It  remains  for  us  to  determine  whether 
the  widow  is  entitled  to  her  thirds  before 
any  of  these  legacies  are  paid.  The  testator 
did  not  leave  her  anything  by  his  will,  and 
it  is,  therefore,  not  a  question  between  a 
legacy  to  a  widow,  in  lieu  of  dower  and  her 
thirds,  and  other  legacies.  It  is  purely  and 
simply  one  of  her  rights  under  the  law.  The 
testator  stated  in  his  will  that  she  bad  waiv- 
ed that  right,  but  there  is  no  proof  of  that, 
and,  as  she  was  his  wife  at  the  time  of  bis 
death,  she  is  entitled  to  one-third  of  his 
personalty  after  the  payment  of  debts,  fu- 
neral expenses,  etc.  The  right  of  the  widow 
to  one-third  of  her  husband's  personalty  was 
<>stablished  in  this  state  in  1798 — it  having 
iieen  so  determined  In  Griffith  v.  Griffith,  4 
Har.  &  McH.  101.  That  has  been  the  law 
here  ever  since,  subject,  of  course,  to  certain 
statutory  provisions.  In  reference  to  tlie  effect 
of  her  not  renouncing  a  will,  etc.  As  this 
will  made  no  provision  for  her,  there  was  notb- 
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Ing  in  It  for  her  to  renounce,  and  there 
is  nothing  to  show  that  she  bad  in  any  way 
waived  or  barred  her  rights.  The  court  be- 
low was  therefore  right  In  decreeing  that 
sb«  was  so  entitled,  and  that  the  legacies 
mentioned  In  the  will  abate  proportionately. 

3.  There  can  be  no  doubt  about  the  Ju- 
risdiction of  a  court  of  equity  in  a  proceed- 
ing to  recover  a  legacy.  Such  a  suit  can  be 
maintained  even  where  a  bond  has  been  giv- 
en to  pay  debts  and  legacies.  Section  93, 
art  16,  Code  Pub.  Gen.  Laws;  Cherbonnler 
V.  Goodwin,  79  Md.  69,  28  Atl.  894;  Myers 
V.  Forbes.  74  Md.  360,  22  Ati.  410.  There  are 
other  decisions  of  this  court  sustaining  the 
Jurisdiction  of  equity  In  such  coses,  and  a 
number  from  other  states  are  cited  in  18 
Am.  and  Eng.  Ency.  of  I/aw,  808. 

We  are  also  of  opinion  that  the  court 
below  was  right  in  directing  that  the  costs 
of  this  litigation  should  be  paid  out  of  the 
estate  after  the  widow's  share  is  deducted, 
and  we  will  so  order. 

Decree  affirmed,  the  costs  above  and  below 
to  be  paid  out  of  the  estate,  after  first  de- 
ducting the  amount  due  the  widow. 


KATLOB  V.  OOBNWALL  E.  CO. 

(Supreme  Court  of  Pennsylvania.    Nov.  2,  1906.) 

1.  Masteb  awd  Sebvant— Ii^jtjbt  to  Serv- 
ant. 

In  an  action  by  a  bralceman  against  a  rail- 
road company  for  personal  injuries,  question  of 
defendant  a  negligence  held  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  fS  1000-1050.] 

2.  Appeai>— Review — Evidence. 

The  Supreme  Court  will  cot  determine 
wliether  evidence  sought  to  be  elicited  from  a 
witness  was  competent  or  not,  where,  when  he 
was  about  to  repeat  sometbing  that  plaintiff 
said  to  him,  he  was  interrupted  by  an  objection. 

Appeal  from  Court  of  Common  Pleas, 
Lebanon  County. 

Action  by  John  Kaylor  against  the  Corn- 
wall Railroad  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

On  January  16,  1903,  the  plaintiff,  a  bralce- 
man  .in  the  employ  of  the  defendant,  while  In 
the  act  of  descending  on  a  side  ladder  from 
the  top  of  a  moving  box  car,  was  carried  ' 
violently  against  a  telegraph  pole  and  seri- 
ously injured.  It  appeared  that  the  pole  was 
only  15  inches  from  the  side  of  the  car. 
There  were  no  telegraph  poles  on  the  other 
side  of  the  trade,  but  old  rails  had  been  de- 
posited there  near  the  tracic,  and  on  the  day 
of  the  accident  were  covered  with  snow.  The 
plaintiff  testified  that  it  was  the  presence  of 
these  rails  on  one  side  of  the  track  that  in- 
duced him  to  attempt  to  alight  on  the  side 
where  the  telegraph  poles  stood.  When  Dr. 
A.  B.  Gionlnger  was  on  the  stand,  he  was 
asked,  on  redirect  examination,  the  following 
question:  "Q.  In  reference  to  the  plaintifTs 
mental  condition  as  to  testimony?  Mr.  Shirk: 
Objected  to,  the  doctor  has  fully  gone  into 
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that  The  CJourtt  The  doctor  has  fully  tes- 
tlfled  as  to  his  condition.  Q.  I  want  to  ask 
the  physician  whether  this  plaintiff  1b  likely 
to  receive  a  suggestion  from  another  man's 
mind  and  being  led  In  his  testimony.  He  has 
bad  this  patient  under  surveillance  for  the 
last  two  years  and  knows  his  exact  mental 
condition;  be  knows;  If  he  Is  permitted  to 
testify,  be  can  do  so.  Mr.  Shirk:  Objected 
to  as  Irrelevant  and  Incompetent  The  credi- 
bility of  the  witness  is  for  the  Jury  or  for 
the  court  under  the  evidence.  The  Court: 
We  will  permit  him  to  answer  that  question. 
Witness :  If  I  may  be  allowed,  this  man  was 
unconscious  for  four  days.  When  he  got 
awake —  Mr.  Shirk:  This  is  objected  to  as 
not  responsive  to  the  question.  The  Court: 
This  is  an  explanation,  I  presume,  of  the  an- 
swer. Witness:  When  he  got  awake  this 
scene  was  pictured  in  front  of  blm.  That  Is 
the  point  I  wanted  to  make  that  was  not 
brought  out  before,  which  I  feel  that  I  ought 
to  tell.  That  man  was  struck  by  that  pole 
because  he  saw  It  and  he  told  me  when  he 
got  awake —  Mr.  Shhrk:  Objected  to  as  In- 
competent Mr.  Light:  It  goes  to  the  ques- 
tion whether  It  was  not  really  a  part  of  the 
res  gestae,  because  the  pialntlft,  If  he  bad 
made  statements  at  the  time  of  the  accident 
certainly  It  would  be  competent  for  another 
man  to  testify  as  to  what  be  had  said,  and 
if,  at  a  period  of  four  days  after  the  accidait, 
when  he  first  recovered  consciousness,  be 
makes  a  statement  it  strikes  me  It  almost 
comes  down  to  the  v^y  time  of  the  accident 
The  Court:  We  will  exclude  that  Mr. 
Shirk:  This  part  of  the  picture  I  ask  to 
have  stricken  out  as  Incompetent  evidence. 
Mr.  Shirk :  This  part  of  it  which  he  speaks 
that  this  plaintiff  was  struck  by  a  telephone 
tMie,  because  the  whole  thing  came  before 
his  eyes  on  the  fourth  day  after  he  got  awake, 
that  this  was  done  at  that  time,  and  that 
is  not  competent  evidence  what  the  man  said 
at  that  time  or  what  visions  be  had.  The 
Court:  We  will  overrule  that  motion  to 
strike  out    Exception  to  the  defendant" 

The  defendant  requested  the  court  to  charge 
the  Jury  as  follows:  "(1)  That  under  all 
the  evidence  In  the  case  the  verdict  of  the 
Jury  must  be  in  favor  of  the  defendant  (2) 
From  the  plaintlfF's  evidence,  and  under  the 
uncontradicted  evidence  In  the  case,  during 
at  least  two  years  before  the  accident  the 
plaintiff  passed  the  telegraph  pole  at  which 
he  claims  he  was  Injured  at  least  four  times 
a  day  on  an  average,  while  working  as  a 
krakeman  on  the  road ;  that  be  was  employed 
for  about  nine  months  before  that  time  as  a 
trackman  upon  the  section  along  which  the 
telegraph  pole  was  erected,  and  by  which  he 
alleges  he  was  struck  while  going  southward 
on  a  moving  train  In  the  performance  of 
bis  duties  as  brakeman  on  the  railroad ;  that 
as  such  trackman  his  duties  were  to  assist  In 
tke  repairing  of  the  railroad  tracks  and  the 
talegrapb  lines;  that  while  far  away  from 


the  pole  with  which  he  alleges  he  came  m 
contact  it  was  visible  to  him  while  going  in 
the  direction  the  train  was  running  at  the 
time  of  the  accident;  that  under  these  cir- 
cumstances, as  testified  by  the  plaintiff,  and 
under  the  uncontradicted  evidence  in  the 
case,  the  plaintiff  must  be  held,  as  a  matter 
of  law,  to  have  assumed  the  risk  of  dangers 
Incident  to  the  situation  and  location  of  said 
telegraph  pole,  and  the  verdict  must  be  In 
favor  of  the  defendant  (3)  The  plaintiff 
was  gnillty  of  contributory  negligence  at  the 
time  of  the  accident  complained  of.  (4)  Un- 
der the  plaintiff's  own  testimony,  the  cause  of 
the  injury  was  one  that  was  open,  permanent 
and  visible  in  its  character,  and  of  which  the 
plaintiff  assumed  the  risk  when  be  entered 
and  continued  In  defendant's  service  for 
about  two  years  in  the  capacity  In  which  be 
was  employed,  namely,  that  of  brakeman, 
and  that  the  Injury  was  tbe  result  of  tbe 
plaintiff's  own  negligence  in  not  paying  pr<^ 
er  attention  to  the  risk  which  be  Incurred  In 
the  performance  of  tbe  act  In  which  he  was 
engaged  at  the  time  of  the  Injury."  All  of 
the  above  points  were  refused.' 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  POTTER,  ELKIN,  and  STEWART. 
JJ. 

Howard  C.  Shirk,  for  appellant  Warren 
G.  Light  for  appellee, 

STEWART,  J.  In  disposing  of  tbe  assign- 
ments of  error  which  relate  to  tbe  court's 
refusal  to  give  binding  Instructions  in  favor 
of  the  defendant  it  is  only  necessary  to  ad- 
vert to  a  feature  of  the  case,  overlooked  in 
the  argument  yet  quite  sufficient  In  Itself  to 
have  compelled  a  submission  of  the  case  to 
the  Jury.  Since  the  several  propositions  ad- 
vanced upon  the  argument  In  support  of  these 
assignments  were  framed  without  reference 
to  this  important  and  qualifying  feature  of 
the  case,  they  may  be  regrarded  as  abstract, 
requiring  no  discussion  here.  Whether  a 
presumption  of  negligence  arises  from  '  tbe 
mere  fact  disassociated  from  all  others  in 
the  case,  that  the  telegraph  pole  with  which 
the  plaintiff  came  In  contact  was  so  erected 
and  maintained  that  between  it  and  the  top 
of  the  car  upon  which  the  plaintiff  was  en- 
gaged there  was  a  space  of  only  15  inches, 
or  whether,  having  shown  so  much,  the 
burden  still  rested  on  the  plaintiff  to  show 
actual  negligence  were  not  the  questions  the 
court  had  to  consider  in  ruling  on  the  points 
submitted.  As  much  may  be  said  of  the 
other  question  so  pressed  upon  our  attention, 
viz.,  whether  the  danger  in  connection  with 
this  pole,  since  It  was  apparent  and  obvious, 
was  not  a  risk  Incident  to  plaintitTs  eot- 
ployment  and  voltmtarily  assumed.  Further 
facts  In  the  plaintiff's  case  left  these  con- 
siderations without  any  determining  signi- 
ficance. 

The  plaintiff,  a  brakeman  In  defendant's 
employ,  was.  Immediately  before  the  accident 


Digitized  by 


Google 


Me.) 


UNION  WATER  POWER  CO.  ▼.  INHABITANTS  OP  LEWISTON. 


67 


ocrarred.  In  his  proper  place  on  top  of  a 
freight  car.    To  discharge  a  duty  which  re- 
qnlml  promptness  and  alacrity  on  his  part, 
rlz.,  to  torn  the  switch  and  signal  approach- 
ing trains — a  duty  so  important  In  Its  rela- 
tion to  the  safety  of  the  public  and  his  co- 
employSa,  that  no  peril  to  himself,  arising 
oat  of  the   usnal  and   ordinary   conditions, 
would  have  excused  his  disregard  of  it — 
he  attempted  to  alight  from  the  moving  train 
by  means   of  an   iron   ladder   attached   for 
this  purpose  to  the  side  ctf  the  car.    While  so 
attempting  he  was  carried  violently  against 
t  telegraph  i>ole  at  the  side,  with  the  result 
that  he  was  seriously  Injured.    A  like  lad- 
der was  on  the  other  side  of  the  car  where 
no  telegraph  poles  were  to  be  encountered. 
Except  for  these  telegraph  poles  both  sides, 
under  ordinary  and  usual  conditions,  were 
alike  with  respect  to  convenience  and  safety 
In  alighting.    There  was  no  mle  or  regula- 
tion reqntring  the  one  to  be  used  rather  than 
the  other,  the  onployd  being  free  to  choose 
either,  determining  for  himself  according  to 
ctKidltlons  existing  at  the  time.    On  the  day 
of  the  accident  when  the  plaintifr  reached 
the  point  where  be  attempted  to  alight,  he 
encountered  unusual  and  extraordinary  con- 
ditions, which,  according  to  his  testimony, 
put  him  to  the  choice  betweoi  two  methods 
of  alighting,  both  of  which  were  manifestly 
dangerous.    The  defendant  company  at  this 
point  had  been  relaying  Its  tracks,  and  bad 
deposited  the  old  rails,  which  had  been  re- 
placed, in  the  open  space  at  the  side  of  the 
tiai^  on  which  there  were  no  poles.    Plain- 
tifr knew  this  fact,  for,  on  a  previous  occa- 
sion, when  these  rails  were  under  his  ob- 
servation,  he  attempted  to  alight  on  that 
''ide.  had  fallen  on  them,  and  been  injured 
by  them.    When  the  accident  here  complained 
of  happened,  the  rails  were  covered  with 
snow,  and  the  hazard*  of  alighting  on  that 
side  was  thereby  very  considerably  increased. 
Plalntur  distinctly  tesUfled  that  It  was  this 
danger,  resulting  from  the  rails  being  con- 
cealed then  by  the  snow,  that  determined 
him   to   attempt  the  other  side,   since  the 
danger  there  being  open  and  exposed  was 
susceptible  of  some  sort  ot  measnrement. 
In  view  of  this  testimony  It  became  a  ques- 
tion, not  whether  the  telegraph  line  In  its 
constmctlon  at  that  point,  corresponded  to 
the  standard  observed  and  adopted  by  rail- 
roads generally  along  curves  such  as  was 
here,  but  whether,  in  view  of  the  peculiarly 
bazardons  duties  required  of  the  plaintiff 
at  tills  point,  and  the  use  to  which  defendant 
had  appropriated  the  other  side  of  the  track, 
making  It  also  a  dangerous  place  to  alight 
np(Mi  from  a  moving  train,  it  was  negligence 
in  the    defendant  to  maintain  a  telegraph 
pole  at  ttiis  particular  point,  which,  at  the 
height  of  the  car,  was  only  16  inches  re- 
moved therefrom.    If  by  so  doing  the  plain- 
tiff wa«  subjected  to  dangers  which,  in  good 
faith,  the  defendant  ought  to  have  provided 
against,  it  was  negligence;  but  tbla  question 


cottid  only  be  determined  ui>on  a  considera- 
tion of  all  the  facts  of  the  case,  and  these 
were  for  the  Jury  to  find.  Careful  instruc- 
tions as  to  the  application  of  the  law  to  the 
facts  were  required  for  a  proper  determina- 
tion; and  these  were  given.  There  was  no 
error  In  refusing  the  binding  instructions 
prayed  for. 

The  record  gives  no  support  to  the  remain- 
ing assignment  of  error.  Whether  the  evi- 
dence sought  to  be  elicited  from  the  witness. 
Dr.  Gloninger,  would  or  would  not  have  been 
competent,  need  not  be  considered.  The 
record  shows  that  the  witness  was  interrupt- 
ed In  his  answer  to  the  question  by  a  time- 
ly objection  which  prevented  him  from  re- 
peating anything  that  had  been  told  him  by 
the  plaintiff. 

The  assignments  of  error  are  overruled, 
and  the  judgment  Is  affirmed. 


UNION  WATER  POWER  OO.  ▼.  INHABIT- 
ANTS OF  LEWISTON. 

(Supreme  Judicial  Court  of  Maine.     Sept  17. 
1906.) 

1.  Watebs    A3XD    Wateb   Coubses  —  Dak  — 
Rights  or  Ownkb. 

.  The  owner  of  a  dam  lawfully  maintained 
across  a  river  to  raise  a  bead  of  water  for  gen- 
erating power  has  the  exclusive  right  to  the  use 
of  such  bead  for  that  purpose,  though  not  for 
other   purposes. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  |  200.] 

2.  Sakb— Use  of  Watib  Poweb. 

The  right  of  any  other  person  to  draw 
water^  from  a  lawful  dam  for  power  purposes 
Is  derived  solely  from  grant,  and  is  deniied  and 
limited  by  the  terms  of  the  grant  / 

8.  Deeds— CoNSTBucTioN  of  Gbaht.  ,< 

In  construing  written  instruments  of  gnmt 
it  should  be  assumed,  unless  the  language  used 
clearly  indicates  the  contrary,  that  the  purpose 
of  the  parties,  in  reducing  tne  terms  to  writ- 
ing, was  to  avoid  future  litigation  by  leaving 
as  little  as  possible  indeterminate.  So  far  as 
the  language  is  susceptible  of  such  meaning.  It 
should  he  so  construed. 

4.  SAin. 

The  rule  that  when  the  language  of  a 
grant  is  susceptible  of  more  than  one  meaning 
that  meaning  should  be  adopted  which  is  most 
favorable  to  the  grantee,  has  less  force,  even  if 
applicable,  where  the  instrument  of  grant  is  in 
the  form  of  an  indenture  signed  by  both  parties, 
and  follows  the  language  of  a  prior  written 
contract  agreed  to  by  them.  In  such  case  the 
language  of  the  grant  is  selected  by  the  grantee 
as   well   as   by   the   grantor. 

5.  Sake — Considebatioh. 

While  disproiiortionateness  of  consideration 
may  be  reason   for  reforming  or  canceling  an 
Instrument  of  ^ant,  it  has  little,  if  any,  effect 
upon  the  meanmg  of  the  words  of  the  grant. 
&  Samb. 

When  one  intention  api>ears  in  one  clause 
In  an  instrument,  and  a  different,  conflicting  in- 
tention appears  In  another  clause  in  the  same  in- 
strument that  intention  should  be  given  effect 
which  appears  in  the  principal  or  more  impor- 
tant clause. 
7.  Sake. 

While  the  habendum  clause  In  an  instru- 
ment of  grant  may  sometimes  enlarge  the  estate 
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in  the  thing  granted,  It  cannot  enlarge  the  thing 
itself. 

[Ed.  Note. — ^For  caaea  in  point,  aee  Cent  Dig. 
7ol.  16,  Deeda,  i  27a] 

a  Saicb. 

A  particular  word,  phraae,  or  term  mnj 
ezpresa  a  meaning  different  from  ita  common 
meaning  when  osed  in  instruments  concerning 
a  aabject-matter  in  relation  to  which  such  dif- 
ferent meaning  is  generally  understood  and  ac- 
cepted. 

[E^  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  i  2S0.] 

9.  Damages— Intekest— Action   or  Tobt. 

In  actions  of  tort,  it  is  not  obligatory  apon 
the  court  or  jury  in  assessing  damages  to  add 
interest  from  the  time  of  the  injury. 

FEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  IS,  Damages,  |  187.] 

10.  Save. 

The  Franklin  Company,  the  then  owner  of 
a  dam  lawfully  maintained  across  the  Andros- 
coggin river  at  Lewiston  for  raising  a  head  of 
water  for  generating  power,  granted  by  an  in- 
strument of  indenture  to  the  city  of  Lewiston 
the  right  to  draw  from  its  dam  "water  to  tlie 
extent  of  600  horse  power  for  the  purpose  of 
pumping,"  etc.  (the  head  of  water  being  fixed 
at  not  less  than  25  feet  nor  more  than  30  feet). 
After  full  consideration  of  the  subject-matter 
of  the  grant,  the  situation,  the  history  and  char- 
acter of  the  negotiations,  and  ail  the  language 
used  by  the  parties  in  the  instrument  finally 
signed  by  them  as  defining  their  rights  and  ob- 
ligations thereunder,  held : 

(a)  The  grant  is  not  of  water  power,  but  only 
of  water  for  power,  and  the  city  is  entitled  not 
to  a  certain  quantity  of  power,  but  only  to  draw 
a  certain  fixed  quantity  of  water  from  which 
to  extract  as  much  power  as  it  may  by  ita  own 
agents   and  appliances. 

(b)  From  the  evidence  and  the  admissions  of 
the  plaintiffs  it  appears  that  the  phrase  "to 
the  extent  of  600  horse  power"  means,  in  its  con- 
nection, efficient,  practical  horse  power  upon  a 
well-understood  and  recognized  basis  of  75  per 
cent,  of  efficiency,  and  hence  the  city  is  entitled 
to  4raw  for  pumping  purposes  water  to  the  ex- 
tent of  800  nominal  or  theoretical  horse  power, 
and  no   more. 

(c)  It  appears  from  the  evidence  that  the 
city  has  lieen  drawing  water  in  excess  of  its 
right  under  the  grant,  and  that  the  value  of 
such  excess  drawn  for  six  years  next  before 
the  date  of  the  writ  is  $3,46a50. 

(d)  As  the  city  seems  to  have  drawn  the  excess 
under  a  claim  of  ri^ht  made  in  good  faith,  no  in- 
terest should  be  allowed  before  the  date  of  the 
writ 

(Official.) 

Report  from  Supreme  Judicial  Court,  And- 
roscoggin County. 

Action  by  the  Union  Water  Power  Com- 
pany against  the  InhabitantB  of  Lewiston. 
Case  reported.    Judgment  for  plaintiflt. 

Action  on  the  case  against  the  defendant 
city  to  recover  damages  for  diverting  and 
drawing  more  water  from  the  plaintiff  com- 
pany's dam  for  power  purposes  than  the 
defendant  city  is  entitled  to  draw  for  such 
purposes. 

The  declaration  In  the  plaintiff's  writ  is  as 
follows : 

"In  a  plea  of  the  case,  for  that  the  plain- 
tiff, on  the  fifth  day  of  November,  1878, 
was  and  ever  since,  down  to  the  present 
time,  has  been  and  now  Is  the  owner  of  cer- 
tain  stone    dams   across   the  Androscoggin 


river,  at  the  bead  of  the  falls  on  said  rirw 
between  Lewiston  and  Auburn  and  of  the 
land  on  both  sides  of  said  river  wbe.e  said 
dams  are  located,  and  along  both  sides  of 
said  river  above  said  dams,  and  also  of  the 
right  to  bold  and  store,  by  means  of  said 
dams  and  the  flashboards  thereon,  the  waters 
flowing  in  said  river,  to  the  height  to  which 
the  same  can  l>e  held,  retained,  and  stored 
by  means  of  said  dams  and  flashboards  for 
the  purpose  of  creating  and  maintaining  a 
mill  pond  above  said  dams;  and  also  of  a 
certain  mill  pond  and  maintaining  a  mill 
pond  above  said  dams ;  and  of  certain  lands 
with  the  buildings,  gatehouses,  gates,  and 
other  structures  therein  at  the  outlet  of  said 
mill  pond,  maintained  and  nscd  for  the  pur- 
pose of  controlling  and  letting  out  the  waters 
from  said  mill  pond  and  river;  and  also  of 
certain  canals  in  said  Lewiston,  by  means  of 
which  the  waters  from  said  river  and  mill 
pond  are  supplied  by  the  plaintiffs  through 
said  gates  and  canals,  to  mills  and  factories 
In  said  Lewiston,  located  on  said  canals,  for 
use  for  power  purposes. 

"And  the  plaintiff  avers  that  by  virtue  of 
a  certain  lease  or  conveyance  between  the 
Franklin  Company  and  said  defendant  duly 
made  and  executed  between  said  Frantilin 
Company  and  said  defendant,  dated  the  flftli 
day  of  November,  1877,  said  Franklin  Com- 
pany did  thereby  and  therein  demise,  let, 
and  lease  unto  said  defendant  as  appurte- 
nant to  a  lot  of  land  owned  by  said  defend- 
ant and  known  as  the  'pumping  station  lot,' 
the  right,  privilege,  and  easement  of  drawing 
from  said  Androscoggin  river  and  the  mill 
pond  above  said  dam  In  said  Lewiston,  water 
to  the  extent  of  600  H.  P.  for  the  uses  and 
purposes  specified  and  defined  In  said  lease 
or  conveyance. 

"And  the  plaintiff  further  avers  that  It 
now  and  during  all  the  time  aforesaid  haa 
owned,  exercised,  and  used  the  right  to  hold, 
store,  manage,  and  control,  by  means  of  said 
dams,  flashboards,  and  gates,  the  waters  of 
said  Androscoggin  river  flowing  Into  said 
mill  pond,  and  to  draw  off  the  same  from 
time  to  time  to  supply  the  mills  and  factories 
In  said  Lewiston  upon  said  canals  with  power 
to  run  and  operate  their  machinery,  and  to 
sell  and  dispose  of  the  water  so  held  and 
stored  by  It  for  power  purposes,  and  for 
which  it  receives  compensation  from  said 
mills  and  other  persons  to  whom  it  sells  and 
disposes  of  said  water  for  power  purposes, 
and  being  so  seised  of  said  premises  and  ap- 
purtenances, wiiter  rights,  water  power,  and 
privileges,  the  defendant,  knowingly  and  with 
Intent  to  wrong  and  injure  the  plaintiff  and 
to  deprive  It  of  the  use  and  benefit  of  said 
premises  and  appurtenances,  water  rights, 
water  power,  and  privileges  and  the  sale  and 
use  of  the  waters  of  said  river  as  above  set 
forth,  and  without  any  authority  or  right  so 
to  do,  at  said  Lewiston,  on  the  first  day  of 
December,  1893,  and  on  divers  other  da.vs  and 
tluies   between  the  time  aforesaid  and  the 
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day  of  snlng  out  this  writ,  by  means  of  a 
certain  covered  canal  leading  from  a  point 
on  the  banks  of  the  mill  pond  aforesaid, 
above  dam  No.  4,  In  said  Lewlston  and  across 
the  plalntiCTs  land  to  the  pumping  station 
lot,  so  called,  belonging  to  the  said  defend- 
ant, did  draw  and  divert  during  all  the  time 
aforesaid,  and  still  does  draw  and  divert 
great  qnantltles  of  water  from  said  river  and 
mill  pond  aforesaid,  in  excess  of  the  600  H. 
P.  leased  and  conveyed  under  said  lease  or 
conveyance  of  November  5,  1877,  and  by 
means  of  gates  and  other  structures  belong- 
ing to  said  defendant  and  situated  wholly 
upon  said  pumping  station  lot,  and  controlled 
and  oi>erated  by  the  servants  and  agents  of 
said  defendant,  does  discharge  the  water  so 
unlawfully  drawn  and  diverted  by  It  as 
aforesaid.  Into  the  Androscoggin  river  below 
the  plaintiff's  dams,  so  that  all  use,  benefit, 
and  enjoyment  of  the  water  so  drawn,  divert- 
ed and  discharged  Is  lost  to  the  plaintiff  and 
Its  supply  of  water  in  said  Androscoggin 
river,  and  said  mill  pond  la  depleted  and 
greatly  diminished  thereby. 

"And  the  plaintiff  avers  that  said  defend- 
ant has  no  lawful  right  to  draw  and  divert 
tbe  water  as  aforesaid  from  said  river  and 
from  said  mill  pond  of  the  plaintiff  in  excess 
of  eOO  H.  P.  in  the  manner  above  set  forth 
and  described,  and  that  by  reason  of  such 
unlawful  drawing  and  diversion  of  said  water 
as  aforesaid,  the  plaintiff  is  deprived  of  tlie 
natural  flow  of  tbe  same  and  of  the  use, 
enjoyment,  and  benefit  of  tbe  same  in  supply- 
ing tbe  mills  and  factories  of  tbe  Income  and 
profit  which  it  Is  of  right  entitled  to  receive 
and  have  from  the  use  and  sale  thereof — 
to  tbe  damage  of  tbe  said  plaintiff  (as  it 
says),  the  sum  of  ten  thousand  dollars." 

Plea,  the  general  issue,  with  tbe  following 
brief  statement: 

"And  for  a  brief  statement  of  special  mat- 
ter of  defense  to  be  used  under  the  general 
Issue  above  pleaded,  the  said  defendant  fur- 
ther says: 

"(1)  That  the  defendant  had  license  and 
authority  to  do  all  acts  In  the  using  of  water 
set  out  In  tbe  plaintiff's  writ 

"(2)  That  whatever  water  was  used  in 
conformity  with  authority  granted  by  the 
plaintiff's  predecessor  in  title  and  right,  tbe 
Franblln  Company,  and  by  mutual  agreement 
between  tbe  parties,  and  by  lease  and  otber 
writings  between  the  parties. 

"(3)  That  whatever  water  was  used  was 
for  the  purpose  of  carrying  out  tbe  agree- 
ment between  the  parties  whereby  tbe  sum 
of  $200,000  was  paid  for  such  use,  and  tbe 
same  was  in  conformity  with  tbe  spirit  and 
intent  of  such  agreement,  or  lease,  or  both, 
and  other  deeds  or  writings,  and  tbe  votes 
of  the  city  and  the  city  council  and  water 
board. 

"(4)  Defendant  will  rely  upon  the  statute 
of  limitations  to  any  claim  the  plaintiff  may 
have  set  out  in  Its  writ  and  declaration." 

Tried  at  tbe  April  term,  1905,  of  the  Su- 


preme Judicial  Court,  Androscoggin  county. 
After  tbe  evidence  bad  been  taken  out,  it 
was  agreed  to  report  the  case  to  the  law 
court  with  the  stipulation  that  "upon  so  much 
of  tbe  foregoing  evidence  as  is  legally  admis- 
sible and  competent"  the  said  "law  court  to 
render  such  Judgment  as  the  rights  of  tbe 
parties  require." 

Tbe  case  appears  in  the  opinion. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
BRT,  WHITEHOUSB,  SAVAGE,  POW- 
ERS,  and  SPEAR,  JJ. 

White  4  Carter,  for  plaintiff.  Poster  & 
Foster  and  George  S.  McCarty,  for  defend- 
ant City. 

EMERY,  J.  This  action  is  for  drawing 
more  water  from  tbe  plaintiff  company's 
dam  for  power  purposes  than  it  concedes 
the  defendant  city  is  entitled  to  draw  for 
those  purposes.  We  have  no  occasion  to 
enter  upon  any  Inquiry  as  to  either  party's 
legal  rights  to  the  water  apart  from  the 
terms  of  a  grant  by  written  indenture  made 
to  tbe  city  by  tbe  plaintiff's  predecessor  in 
title,  since,  for  reasons  hereinafter  stated,  the 
amount  of  water  the  city  is  entitled  to  draw 
for  power  is  fixed  and  limited  by  the  terms 
of  that  Indenture.  The  problem,  therefore, 
la  to  ascertain  what  amount  of  water  is 
named  or  specified  in  that  Indenture  for  the 
city  to  draw  for  power  purposes.  — |    ^ 

It  is  sometimes  said  that  tbe  problem  in  |  ^  ^ 
sucb  cases  is  to  ascertain  the  intention  of 
the  parties,  or  what  tbe  patties  meant  by 
the  language  named.  Tbls  Is  hardly  ac- 
curate, for  sometimes,  as  was  not  Improba- 
ble in  this  case,  when  tbe  parties  have 
agreed  upon  the  language  of  their  contract 
they  may  have  each  a  different  understand- 
ing of  tbe  meaning  of  that  language.  The 
real  problem  la  to  ascertain  what  meaning 
the  language  itself  gives  out,  what  Inten- 
tion or  purpose  is  expressed  by  the  words 
and  phrases  used.  It  Is  that  meaning  by 
which  tbe  parties  are  bound,  even  though 
one  or  the  other  honestly  believed  tbe  lan- 
guage to  have  a  different  meaning. 

Words  and  phrases,  spoken  or  written, 
usually  have  a  common,  uniform  meaning  un- 
derstood by  speaker  and  hearer,  or  writer 
and  reader,  alike.  It  Is  tbls  consensus  of 
understanding  that  makes  social  and  busi- 
ness Intercourse  possible.  When,  therefore, 
the  words  and  phrases  used  by  the  parties 
are  known,  they  are  usually  to  have  effect 
according  to  this  common  meaning,  what- 
ever either  party  may  have  supposed  they 
meant_'  But  while  this  is  generally  true,  it 
is  not  universally  true.  The  same  word  or 
phrase  may  have  different  meanings  in  differ- 
ent Instruments  and  In  different  contexts 
In  the  same  instrument.  It  may  have  differ- 
ent meanings  as  applied  to  different  sut>- 
Ject-matters  and  also  In  different  situations 
of  the  same  subject-matter.  So,  its  common 
meaning  may  be  overborne  by  other  words 
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or  phrases  In  the  same  Instrument.  Hence, 
It  is  not  enough  to  read  only  the  speclflc 
words  or  phrases  In  which  the  grant  in  this 
case  was  made.  The  then  situation  and  prior 
rights  of  the  parties,  the  natare  and  situation 
of  the  subject-matter,  the  object  or  purpose 
of  the  parties  in  making  the  contract,  or  In 
putting  its  terms  In  writing,  are  to  be  learn- 
ed, and  the  whole  contract  or  instrument  is 
to  be  studied,  to  ascertain  how  far  the  com- 
mon meaning  of  the  particular  words  or 
phrases  is  modified  by  surrounding  circum- 
stances, and  by  other  words  and  phrases  in 
the  same  Instrument.  All  these  haye  been 
done  in  this  case.  But,  after  all,  the  prob- 
lem still  is  to  ascertain  the  real  meaning  of 
the  words  used,  the  purpose  or  Intention  ex- 
pressed by  those  words,  for  they  must  be 
presumed  to  express  what  the  parties  had  In 
mind. 

In  this  case  the  situation  and  drcum- 
Ktances  are  as  follows:  As  early  as  1875  the 
Franklin  Company  (the  predecessor  in  title 
of  the  present  plaintiff,  the  Union  Water 
Power  Company)  owned  and  lawfully  main- 
tained a  dam  across  the  Androscoggin  river 
at  Lewiston  Falls  to  raise  and  store  a  head 
of  water  for  generating  power.  While  the 
company  did  not  own  the  water  stored,  and 
even  was  obliged  to  submit  to  its  use  for 
some  purposes  by  others,  and  the  public,  and 
was  obliged  ultimately  to  let  it  flow  to  ri- 
parian owners  below,  the  company  did  own 
exclusively  the  use  of  the  water  for  generat- 
ing power  at  that  place  except  so  far  as 
granted  to  others.  No  other  party  could  law- 
fully divert  a  gallon  of  that  water  for  that 
purpose  without  the  consent  of  the  company. 
The  water  for  such  use  could  be  granted  or 
leased  in  whole,  or  in  part,  or  divided  and 
distributed  In  such  manner  and  upon  such 
terms  and  conditions  as  the  company  saw 
fit,  except  so  far  as  limited  by  prior  grants. 
Butman  v.  Hussey,  12  Me.  4OT;  Matteson  v. 
Wilbur,  11  R.  I.  546;  Green  Bay  Co.  v. 
Kautauna  Co..  112  Wis.  322,  87  N.  W.  864, 
62  L.  R.  A.  570. 

In  1876,  by  ehapter  107,  p.  78,  of  the  Special 
Laws  of  that  year,  the  city  of  Lewiston  was 
authorized  to  establish  and  operate  a  sys- 
t^n  of  municipal  waterworks  to  supply  it- 
self and  its  citizens  with  water  for  domestic 
and  other  purposes,  and  to  take  such  water 
from  the  Androscoggin  river.  The  difference 
in  level  was  so  great  it  was  to  the  evident 
advantage  of  the  city  to  take  this  water 
from  some  part  of  the  river  above  the  dam 
Instead  of  below  it  Negotiations  were  soon 
afterward  begun  between  the  company  and 
the  city  as  to  the  terms  and  conditions  on 
which  the  company  would  consent  to  the 
city's  taking  water  from  above  the  dam 
for  distribution  for  the  purposes  named 
In  the  statute  cited,  and  also  other  wa- 
ter ft>r  propelling  the  necessary  pumps  and 
other  machinery  of  the  waterworks  plant 
to  be   established   by    the   city   under   the 


statute.  The  company  made  certain  ten- 
tative propositions.  Amendments  were  pro- 
posed by  the  committee  on  the  part  of  the 
city  which  were  accepted.  Later,  in  August, 
1877,  a  formal  written  Instrument  was  exe- 
cuted by  the  officers  of  the  company  and 
those  of  the  city  as  expressing  the  terms 
agreed  upon  by  the  two  parties.  This  Instru- 
ment covered  the  quantity  of  water  to  be 
taken  from  above  the  dam  for  distribution 
under  the  statute,  the  quantity  of  water  to 
be  taken  for  propelling  the  city's  pumps  and 
machinery,  and  the  terms  and  conditions 
under  which  each  pwrtlon  of  water  was  to 
be  taken.  It  also  provided  that  the  company 
should  convey  to  the  city  a  small  lot  of 
land  near  and  Just  below  Its  dam  upon  which 
the  city  could  (and  afterward  did)  locate  and 
construct  the  necessary  canals,  structures, 
water  wheels,  and  machinery  for  pumping 
purposes.  P'urther  provisions  was  also  made 
that  the  company  should  take  certain  meas- 
ures to  secure  an  Increased  supply  of  water 
at  Its  dam  for  the  use  of  the  city  and  for 
the  benefit  of  manufacturing  establishments 
in  the  city.  In  the  amendments  proposed 
by  the  city  to  the  company's  proposals,  this 
latter  provision  was  asked  "for  the  promo- 
tion of  the  general  interests  of  the  city." 

The  price  to  be  paid  by  the  city  for  all  this 
was  the  lump  sum  of  $200,000  for  all  time. 

Subsequently,  various  large  manufacturing 
corporations,  which  had  prior  grants  of  wa- 
ter from  the  company's  dam  and  pond,  exe- 
cuted to  the  city  a  written  waiver  of  all 
priority  of  right  to  use  the  water  over  the 
right  to  be  granted  to  the  city  under  the 
above-named  instrument 

Finally,  by  deed  dated  November  B,  1877, 
the  Franklin  Company  conveyed  to  the  city 
the  lot  of  land  named  in  the  previous  con- 
tract It  also  by  Indenture  of  the  same  date 
granted  to  the  city  In  perpetuimi  the  right 
(as  defined  in  the  indenture)  to  take  water 
from  the  river  above  and  near  its  dam,  and 
also  from  Wilson  Pond  (a  tributary  above 
the  dam>),  for  distribution  as  named  in  the 
statute,  and,  as  appurtenant  to  the  land  con- 
veyed the  same  day,  the  right  (as  defined  in 
the  Indenture)  of  drawing  other  water  from 
above  and  near  the  dam  for  operating  its 
pumping  station  to  be  established  on  that 
lot  This  Indenture  was  signed  by  the  mayor 
In  behalf  of  the  city,  and  the  indenture  and 
the  deed  were  accepted  as  those  contemplat- 
ed by  the  contract  of  the  previous  August, 
and  the  city  paid  the  $200,000  as  stipulated 
in  the  contract 

The  lot  of  land  conveyed  was  near  but 
not  on  the  river,  the  Franklin  Company 
still  owning  a  strip  of  land  between.  Aft- 
er the  conveyance  and  Indenture  were  exe- 
cuted, the  city  established  its  pumping 
station  on  the  lot,  excavated  wheel  pits  and 
tall  race  and  a  canal  to  lead  the  water  from 
the  dam  to  the  wheels.  Installed  water 
wheels,  pumps,  etc.,  and  constructed  the  neces- 
sary flumes,  gates,  penstocks,  racks,  etc,  for 
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holding,  controlling,  and  using  the  water. 
When  completed,  the  L-ity  began  by  means 
of  these  works  to  pomp  water  for  distribu- 
tion, at  first  from  the  river  above  the  dam, 
bat  later  from  Wilson  Fond,  and  has  been 
doing  so  ever  since.  The  amount  so  pumped 
has  been  Increasing  gradoally  from  year  to 
year  with  the  growth  of  the  dty  and  the  new 
and  Increasing  uses  of  the  water. 

The  title  and  rights  of  the  Franklin  Com- 
pany in  the  dam  and  water  power  created 
thereby,  not  granted  to  the  city  or  others, 
have  come  to  the  Union  Water  Power  Com- 
pany, this  plaintiff.  No  complaint  is  made 
In  this  suit  that  the  city  has  been  pumping 
more  water  for  distribution  than  it  has  a 
lawful  right  to  do.  The  complaint  is  only 
that  the  city  is,  and  has  been  for  some  time, 
taking  more  water  for  power  to  work  Its 
pnmps  than  was  granted  to  it  In  the  inden- 
tnre  of  November  6, 1877. 

Mnch  was  said  In  the  argument  for  the 
citT  about  the  common-law  and  statutory 
rights  of  the  cHy  to  take  water  from  the 
river  and  ponds  above  the  dam  for  distribu- 
tion under  the  enabling  statute  Ind^endent 
of  any  grant  from  the  Franklin  Company, 
bat  as  no  complaint  is  yet  made  of  the  amount 
of  water  taken  for  those  purposes,  we  have, 
as  already  stated,  no  occasion  to  consider  the 
source  or  extent  of  the  city's  rights  to  such 
wator.  But,  tor  reasons  stated  In  the  first 
part  of  this  opinion,  the  right  of  the  city  to 
take  water  from  the  dam  for  the  propulsion 
of  Its  pomps  or  otb^  machinery  is  derived 
solely  from  tlie  grant  of  November  6,  1877, 
and  is  measured  and  limited  by  the  terms 
of  the  indenture  by  which  that  grant  was 
made  We  have,  therefore,  to  address  our- 
selves only  to  the  question,  what  quantity  of 
water  to  be  taken  for  power  was  fixed  by  the 
terms  of  that  Indenture? 

In  the  Indenture,  after  reciting  the  prevt- 
oos  contract  and  ttte  conveyance  of  the  lot, 
the  parties  used  this  language  as  to  the 
amoont  of  water  to  be  pumped  for  distribu- 
tion, and  as  to  the  amount  to  be  drawn  for 
power  for  snch  pumping,  viz.: 

"Now,  therefore,  in  consideration  of  the 
premises  and  the  sum  of  money  hereinafter 
named,  the  said  Franklin  Company  hath  de^ 
mlaed,  let,  and  leased,  and  doth  hereby  de- 
mise, let,  and  lease  to  said  city  of  Lew- 
Isbm  and  Its  successors,  the  right  to  take  so 
mneb  water  every  twenty-four  (24)  hom-s,  for 
dMnestlc,  fire,  mechanical,  manufacturing, 
and  other  purposes,  as  sU  hundred  (600) 
horse  power,  at  a  head  of  twenty-five  (25) 
feet  wUl  pomp  from  the  Androscoggin  river 
above  the  dam,  near  the  Lincoln  Mill,  so 
called,  in  said  Lewlston  to  a  height  of  two 
hundred  and  twenty  (220)  feet  twelve  (12) 
hours  in  such  twenty-four  (24);  said  city 
of  Lewlston  and  Its  successors  to  have  the 
right  of  pump  said  above  stipulated  quantity 
of  water  during  any  part  of  or  all  of  the 
twmtjr-fonr  (24)  hours. 

"And  for  the  same  consideration,  the  said 


EVanklin  Company  hath  demised,  let,  and 
leased,  and  doth  hereby  uemise,  let,  and 
lease,  to  said  city  of  Lewlston  and  its  suc- 
cessors, as  appurtenant  to  the  said  land  con- 
veyed as  aforesaid  by  said  Franklin  Com- 
pany to  said  dty  of  Lewlston,  the  right, 
privilege,  and  easement  of  drawing  from  said 
Androscoggin  river,  above  the  dam,  near  the 
Lincoln  Mill,  so  called,  in  said  Lewlston, 
water  to  the  extent  of  six  hundred  (600) 
horse  power  for  the  purposes  of  pumping  and 
distributing  the  water  aforesaid  from  said 
river;  provided,  however,  that  for  said  six 
hundred  (600)  horse  power,  the  bead'  shall 
not  be  less  than  twenty-flve  (25)  feet  nor 
exceed  thirty  (30)  feet." 

While  the  term  "horse  power"  designates 
a  definite  amount  of  mechanical  force.  It 
may  also,  when  used  In  connection  with  a 
given  head  of  water,  designate  a  definite 
quantity  of  water.  Given  the  head  and  the 
mechanical  power  to  be  produced  in  terms  of 
"horse  power,"  the  equivalent  quantity  of 
water  can  in  theory  be  ascertained  by  math- 
ematical calculation.  In  practice,  howevar, 
allowance  must  be  made  foi  inevitable  leak- 
age, friction,  and  other  inevitable  losses  In 
converting  the  water  Into  mechanical  force. 
We  find  from  the  evidence  that  some  pei^ 
centage  of  allowance  for  the  diCTerence  be- 
tween the  theoretical  or  gross,  and  the  prac- 
tical or  net,  is  understood  In  ail  grants  of 
water  for  power  unless  the  contrary  af- 
firmatively appears.  It  was  admitted  at  the 
argument,  that.  In  the  grants  by  this  plaintiff 
and  its  predecessors  at  Lewiston  Falls,  the 
allowance  has  been  understood,  and  usually 
expressed,  to  be  upon  a  basis  of  75  per  cent, 
eflicioncy  out  of  the  theoretical  100  per  cent. 
We  also  find  that  the  plaintiff,  in  presenting 
to  the  city  its  claims  for  excess  of  water 
drawn  for  power,  has  thus  understood  and 
interpreted  the  grant  We  think,  therefore, 
that  the  language  used  in  the  grant  does  not 
necessarily  limit  the  city  to  GOO  theoretical 
horse  power,  but  that,  in  its  place,  with  refer- 
ence to  the  subject-matter  and  attendant  cir- 
cumstances, it  fairly  imports  600  efilclent 
horse  power,  which,  of  course,  would  require 
more  water  than  would  600  theoretical  horse 
power.  Indeed,  at  the  argument  the  plain- 
tiff's counsel  conceded  this.  In  this  respect 
the  case  Is  somewhat  like  the  familiar  rabbit- 
warren  case  (Smith  v.  Wilson,  3  Ba.  &  Ad. 
728),  where  the  word  "thousand,"  as  there 
applied  to  rabbits,  was  held  to  mean  100 
dosen. 

It  being  thus  conceded  and  settled  that  the 
language  of  the  grant  means  efllclent  horse 
power,  we  come  to  the  real  controversy  In 
the  case.  The  plaintiff  contends  that  the  ef- 
ficient horse  power  meant  has  a  fixed  ratio 
to  the  theoretical  horse  power,  a  ratio  fixed 
by  custom  and  common  understanding  be- 
tween vendors  and  vendee  of  water  power  at 
Lewlston  Falls  whatever  the  amount  of  net 
power  the  vendee  may  from  time  to  tlmft 
actually  extract  from  the  gross  power  grant' 
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ed  This  fixed  ratio  of  effldency  Is  76  per 
cent,  as  above  stated.  In  other  words,  the 
plalntUfa  contention  is  that  the  grant  Is  of 
such  quantity  of  water  only  as  at  a  head  of 
25  feet  will  produce  800  net  horse  power, 
reckoning  the  efficiency  of  the  power  at  76 
per  cent  This  would  be  the  equivalent  of 
800  theoretical  or  gross  power. 

On  the  other  hand,  the  dty  does  not  con- 
tend for  any  other  fixed  ratio  than  the  above, 
but  denies  that  any  ratio  Is  fixed.  It  con- 
tends that  the  grant  1b  of  such  quantity  of 
water  as,  at  the  head  of  25  feet,  shall  actual- 
ly produce  from  time  to  time  600  horse  power 
on  the  shafts  of  Its  water  wheels,  with  fairly 
good  water  wheels  and  plant  in  fairly  good 
condition,  and  operated  with  due  care  and 
skill. 

Upon  the  former  theory,  the  quantity  of 
water  may  be  drawn  from  the  dam  for  pow- 
er is  fixed  and  definite,  since  It  can  be  mathe- 
matically computed  from  the  given  data.  It 
Is  only  the  actual  power  that  the  city  may 
from  time  to  time  extract  from  tliat  water 
that  Is  left  Indefinite,  a  matter  to  be  deter- 
mined by  the  city  Itself.  Upon  the  latter 
theory,  the  quantity  of  water  to  be  drawn  Is 
left  indefinite,  varying  from  time  to  time  with 
the  changes  in  the  efllclency  of  the  water 
wheels.  In  the  condition  of  the  plant,  and  in 
the  skill  and  care  of  operation.  Upon  the 
one  theory,  the  quantity  of  water  to  be  drawn 
Is  fixed,  not  to  be  exceeded  or  diminished  by 
either  party.  Upon  the  other  theory,  the 
quantity  of  water  to  be  drawn  is,  within 
limits,  such  as  the  city  may  choose  to  draw, 
less  with  first-class  wheels  and  plant  and 
operation,  more  with  inferior  wheels,  plant, 
and  operation.  This  variation  of  efficiency, 
according  to  the  evidence,  may  vary  from  45 
to  80  per  cent.  Which  of  these  two  theories 
Is  supported  by  the  language  of  the  indenture 
of  grant  is  the  question. 

Recurring  now  to  the  language  of  that 
clause  containing  this  specific  grant,  we  think 
that,  taken  by  itself,  it  mean«  a  fixed,  definite 
quantity  of  water  (to  be  varied  only  by  a 
change  in  the  head  between  26  and  90  feet) 
and  expressed  in  terms  of  horse  power,  in- 
stead of  cubic  inches  or  gallons,  as  is  not  un- 
usual in  grants  or  leases  of  water  for  power. 
The  language  is  "the  right,  etc.  •  ♦  •  of 
drawing  from  the  Androscoggin  river,  etc., 
•  ♦  •  water  to  the  extent  of  600  horse 
power.  •  ♦  • "  Read  by  itself  this  lan- 
guage does  not  Import  a  grant  of  power  to 
be  delivered  by  the  grantor  on  the  machinery 
of  the  grantee,  but  does  import  a  grant  of 
water  to  be  drawn  and  converted  into  power 
by  the  grantee  with  such  wheels  and  appli- 
ances and  workmen  as  he  may  choose  to  use. 
The  water  Is  to  be  drawn  by  the  grantee  from 
and  at  the  grantor's  dam,  not  delivered  by 
the  grantor  on  the  grantee's  premises  and 
machinery. 

This  literal  meaning  does  not  appear  to  us 
to  be  changed  by  a  consideration  of  the  cir- 
cumstances under  which  the  indenture  was 


drawn,  the  purpose  of  the  grant  and  the  pur- 
pose of  putting  its  terms  In  writing,  so  far 
as  they  relate  to  water  for  power.  At  that 
time  water  power  at  Lewiston  Falls  was  valu- 
able and  steadily  increasing  in  value.  The 
city  officials,  executing  and  accepting  the  In- 
doiture,  had  required  a  contract  that  the 
Franklin  Company  should  take  measures  to 
Increase  the  supply  of  water  not  only  for 
distribution  through  the  city,  but  also  for 
use  as  power  by  then  present  and  future 
mills  in  Lewiston  "for  the  promotion  of  the 
general  interests  of  the  city"  (quotation  from 
the  amendment  proposed  by  the  city  officials 
to  the  proposition  of  the  Franklin  Company). 
An  Increased  demand  for  water  for  power 
was  evidently  anticipated  by  both  parties 
up  to  and  even  beyond  the  then  capacity  of 
the  river  and  dam.  The  various  mills  al- 
ready using  large  quantities  of  water  for 
power  under  prior  grants  had  been  asked  to 
waive  their  inrlorlty  of  right,  and  had  done 
so  by  deed  of  the  same  date  as  the  Indenture. 
The  grant  Itself  was  to  be  in  perpetuum. 

Under  these  circumstances,  we  think  one 
great  purpose  of  the  parties  in  framing  and 
executing  the  formal  Instruments  setting 
forth  the  terms  of  the  contract  and  grant 
agreed  upon,  was  to  make  certain  for  all 
time  the  quantity  of  water  to  be  drawn  by 
the  city  for  power,  so  that  no  real  question 
could  arise  whether  the  quantity  being  drawn 
at  a  given  time  was  in  excess  of  the  quantity 
granted.  Adhering  to  the  literal  meaning  of 
the  language  of  the  granting  clause  in  the  in- 
denture, that  purpose  is  practically  accom- 
plished. The  amount  of  water  to  be  drawn 
is  constant  Whether  the  city  is  at  any  time 
drawing  more  than  that  amount  can  be  easily 
determined  with  practical  accuracy  by  meas- 
urement and  calculation.  There  will  be  no 
question  left  for  court  or  Jury.  On  the  other 
hand,  under  the  construction  contended  fot 
by  the  city  that  purpose  is  not  accomplished. 
The  quantity  of  water  necessary  to  be  drawn 
from  the  dam  to  produce  600  horse  power  on 
the  shaft  can  never  be  constant.  It  will  vary, 
and  sometimes  widely,  with  changes  in  the 
character  and  condition  of  the  conduits, 
flumes,  gates,  and  wheels  and  with  changes 
In  the  degree  of  the  skill  and  care  of  opera- 
tion, all  of  which  were  to  be,  and  are,  under 
the  exclusive  control  of  the  city.  It  is  com- 
mon knowledge  that  there  Is  often  a  differ- 
ence in  the  efficiency  of  water  pow^r  plants 
under  the  same  head,  according  to  the  plan 
and  workmanship  of  their  construction  and 
the  ability  of  management  There  Is  also  an 
appreciable  difference  in  the  efficiency  of  dif- 
ferent makes  of  the  water  wheels  under  the 
same  conditions.  It  also  appears  from  the 
evidence  that  the  same  wheel  under  the  same 
head  will  produce  more  or  less  power  accord- 
ing to  the  skill  and  watchfulness  of  Its  oper- 
ator. Further,  It  is  a  familiar  fact  In  hy- 
draulics that  the  efficiency  of  water  wheels 
diminishes  with  use  from  a  roughening  of 
the  interior  surface. 


Digitized  by 


Google 


Me.) 


UNION  WATER  POWER  CO.  T.  INHABITANTS  OP  LBWISTON. 


n 


It  is  evideDt,  therefore,  that  under  the 
city's  contention  doubtful  ^d  troablesome 
qaeetlona  may  repeatedly  arise  as  to  whether 
the  city's  water  wheels  and  plant  were  of  the 
character  and  In  the  condition  they  should 
hare  been,  and  were  being  operated  with  the 
rare,  skill,  and  watchfulness  they  should  have 
been.  These  are  questions  for  the  Jury  and 
no  one.  nor  aereral,  verdicts  can  settle  them 
for  the  future,  since  the  conditions  as  to 
vrbeels.  plant,  and  management  may  be  con- 
tinually changing,  and  the  verdict  of  one 
jury  is  not  binding  on  another  jury.  A  wide 
door  is  thus  left  open  for  repeated  aud  Inde- 
cisive litigation,  whereas  contracts  and  grants 
•re  put  in  writing  to  close  the  door  against 
lltigaUon. 

The  city,  however,  urges  several  arguments 
against  the  proposition  that  the  language  of 
the  grant,  In  its  place  and  with  Its  history, 
signifies  a  fixed,  definite  quantity  of  water 
rather  than  a  definite  amount  of  mechanical 
force  on  the  shaft  It  invokes  the  rule  that 
vbere  tlie  words  of  a  grant  are  fairly  sus- 
ceptible of  two  different  meanings,  the  mean- 
ing most  favorable  to  the  grantee  will  be 
presumed  to  be  the  real  meaning.  Even  if 
the  language  of  this  grant  was  susceptible 
of  the  meaning  contended  for  by  the  city, 
the  role  Is  not  applicable,  for  not  only  Is  the 
grant  by  an  Indenture  executed  by  the  city 
as  well  as  by  the  company,  but  it  Is  in  pur- 
suance and  follows  the  language  of  the  prior 
contract  of  August,  1877,  mutually  agreed  up- 
on by  the  parties.  The  language  Is  that  of 
the  dty,  aa  much  as  that  of  the  company. 

Tlie  city  further  urges  that  the  large  sum 
paid  by  the  city,  $200,000,  shows  that  it  was 
to  have  at  least  600  actual  horse  power  on  Its 
shafts;  that  the  Interest  even  at  4  per  cent. 
on  $200,000  is  much  more  than  the  usual 
rmtal  of  water  power  on  Lewlston  Falls. 
This  might  be  a  cogent  argument  for  reform- 
ing the  Indenture  if  water  for  power  was  the 
only  consideration  for  the  $200,000,  but  inade- 
quacy of  consideration,  if  it  exists,  does  not 
of  Itself  change  the  meaning  the  words  in  a 
grant  In  this  case,  however,  the  city  bar- 
gained for  more  than  water  Xor  power.  It 
bargained  for  water  for  distribution,  for  a 
lot  of  land,  and  for  exi)ensive  work  to  be 
done  by  the  company  "for  the  promotion  of 
the  general  Interests  of  the  city."  It  cannot 
be  known  what  part  of  the  sum  paid  was  for 
these  other  matters.  If  It  be  said  that  the 
dty  could  take  water  for  distribution  with- 
out paying  for  It  the  answer  Is  that  the 
city  officials  of  1877  evidently  thought  the 
company's  consent  should  be  obtained  and 
incorporated  In  the  writings. 

Attention  is  also  called  by  the  counsel  for 
the  city  to  the  description  of  the  grant  of 
vrater  for  power  "as  appurtenant  to  the  said 
lot  conveyed  as  aforesaid  by  said  Franklin 
Company  to  said  dty  of  Lewlston."  This 
language  simply  limits  the  right  of  the  city 
to  draw  water  to  such  as  It  shall  utilize  on 
that  lot  It  cannot  lead  the  water  elsewhere 
for  power  purposes. 


The  principal  argument  of  the  city,  how- 
ever, is  drawn  from  the  language  of  the  next 
prior  clause,  tliat  defining  the  quantity  of 
water  the  city  might  take  for  distribution 
under  the  enabling  statute.  That  quantity 
Is  there  defined  to  be  "so  much  water  every 
twenty-four  hours  •  ♦  •  as  six  hundred 
(000)  iMrse  power  at  a  head  of  twenty-five 
(25)  feet  will  pump  from  the  Androscoggin 
river  above  the  dam  near  the  Lincoln  Mill 
so  called  In  Lewlston  to  a  height  of  two  hun- 
dred and  twenty  (220)  feet  twelve  (12)  hours 
In  every  twenty-four  (24)."  The  counsel  ar- 
gues that  this  language  means  as  much  water 
as  6(X)  horse  power  of  the  shaft  vriU  pump, 
and  hence  the  term  "six  hundred  horse 
power"  must  have  the  same  meaning  in  the 
clause  granting  water  for  power.  It  Is  said 
that  the  words  "will  pump"  imply  practical 
horse  power,  net  horse  power,  that  actually 
exerted  on  the  shaft  This  may  be  conceded 
without  affecting  the  argument  for  the  con- 
struction heretofore  stated.  The  Issue,  it 
shpuld  be  remembered.  Is  not  between  theoret- 
ical horse  power  and  practical  horse  power. 
It  Is  simply  between  a  fixed,  constant  ratio 
of  efficiency  and  an  uncertain,  varying  ratio 
between  a  fixed,  definite  quantity  of  water 
and  a  comparatively  indefinite  and  changing 
quantity.  The  words  "will  pump"  may  as 
well  refer  to  a  fixed,  agreed  ratio  of  efficiency, 
as  to  an  uncertain,  varying  ratio. 

But  whatever  the  term  "six  hundred  horst 
power"  taken  by  Itself  in  this  prior  clause 
may  seem  to  mean,  it  does  not  follow  that 
it  must  have  the  same  meaning  in  the  next 
subsequent  clause.  The  subject-matter  of  th«, 
former  clause  was  of  trifling  account  com- 
pared with  that  of  the  latter.  The  quantity 
of  water  to  be  taken  for  distribution  was 
scarcely  5  per  cent  of  the  quantity  to  be 
drawn  for  power.  The  latter  quantity  was 
the  great  consideration  of  the  contract.  The 
most  care  would  naturally  be  taken  to  fix 
that  quantity.  It  was  Important  for  that  to 
be  fixed  and  definite,  as  that  was  the  valuable 
right,  affecting  many  prior  grantees  as  well 
as  the  Franklin  Company,  and  concerning 
which  litigation  was  most  likely  to  arise. 
The  former  quantity  was  almost  negligible 
in  comparison.  If  either  clause  controls  the 
other,  the  more  Important  controls  the  less 
Important 

In  this  connection  the  city  also  cites  the 
habendum  clause  In  the  Indenture.  The  lan- 
guage is,  "to  have  and  to  hold  said  water 
and  water  power  and  the  right  privilege, 
and  easement  to  draw  and  use  the  same  as 
above  described."  The  argument  Is  that  this 
language  means  a  grant  of  water  power.  In 
oontradlstinction  from  a  grant  of  water  for 
power.  The  answer  Is  that  while  the  haben- 
dum may  sometimes  enlarge  the  estate  in  the 
thing  granted.  It  can  never  enlarge  or  extend 
the  thing  itself,  the  subject-matter  of  th» 
grant  Manning  v.  Smith,  6  Conn.  289.  It  is 
also  a  familiar  rule  that  anything  In  the  ha- 
bendum repugnant  to  the  terms  of  the  grant- 
ing clause  must  give  way. 
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We  have  carefnlly  considered  the  whole 
evidence  and  every  argument  advanced  by 
either  counsel,  but  we  think  there  is  no  need 
to  extend  the  already  great  length  of  this 
opinion  in  order  to  state  more  of  them  than 
we  hava  We  believe  we  have  stated  enough 
to  show  the  grounds  of  our  decision.  Our 
conclusion  from  them  all  Is  that  the  language 
of  the  clause  in  the  Indenture  of  November 
5,  1877,  granting  the  right  to  draw  water 
for  power  purposes,  defines  the  quantity  of 
water,  and  not  the  amount  of  power  or  me- 
chanical force,  and  fixes  that  quantity  of  wa- 
ter to  be  that  which  will  produce  600  practical 
horse  power  reckoning  the  practical  efficiency 
to  be  75  per  cent  of  the  theoretical,  or.  In 
other  words,  800  theoretical  horse  power.  Ar- 
riving at  this  conclusion,  we  find  In  it  no 
hardship  upon  the  city.  It  appears  from  the 
evidence  and  iMoks  on  the  subject  that  with 
the  best  modem  water  wheels  and  a  well- 
planned  and  thoroughly  built  plant,  carefully 
adjusted  and  operated  by  capable  and  care- 
ful workmen,  it  is  feasible  and  not  difficult 
for  the  city  to  obtain  an  efficiency  of  75  per 
cent  and  even  more,  and  thus  obtain  in  the 
future  a  full  600  horse  power  on  its  wheel 
shafts  without  extra  payment  even  under 
this  decision. 

That  the  city  has  drawn  water  for  power 
In  excess  of  the  amount  granted  under  the 
above  construction  of  the  grant  is  not  ques- 
tioned. The  amount  of  such  excess  is  not 
In  dispute,  as  the  engineers  employed  by 
each  party  to  measure  the  water  practically 
agree  as  to  the  amount  of  water  drawn.  The 
preponderance  of  the  evidence  is  that  water 
for  power  from  the  plalntifTB  dam  at  Lewis- 
ton  was  fairly  worth  $12.50  per  horse  power. 
Upon  this  basis  the  computations  of  tiie  en- 
gineers show  the  value  of  the  excess  water 
diverted  for  the  six  years  prior  to  the  date 
of  the  writ  to  be  $3,468.55.  The  plaintiff 
urges  that  interest  on  the  value  of  each'  year's 
excess  should  be  added.  In  actions  of  tort, 
however,  as  this  is,  interest  is  not  recover- 
able as  of  right  but  only  in  the  discretion 
of  the  court  or  Jury.  Lincoln  v.  Clafiin,  7 
Wall.  (U.  S.)  132,  19  L.  Ed.  106;  Moulton  v. 
Scruton,  39  Me.  287.  In  this  case  we  think 
it  enough  to  add  interest  from  the  date  of 
the  writ  The  city  seems  to  have  acted  In 
good  faith. 

Judgment  for  plalntlfT  for  $3,468.55,  and  In- 
terest from  the  date  of  the  writ 

WISWELL,  O.  J.,  concurring  in  the  result 


WILMINGTON    CANDT    00.    v.    REMING- 
TON MACH.  CO. 

(Superior   Court    of    Delaware.      New    Castle. 
Jan.  6,  1906.) 

1.  Sales — Wabeantt— Bbeach— Bvidencb. 

Where,  in  an  action  for  breach  of  warranty 
in  the  sale  of  an  ice  machine  for  use  in  plain- 
tiiTs  candy  factory,  it  was  shown  that  defend- 
ant made  the  contract  imowing  that  plaintiff 
was    a    candy    manufacturer,    and    defendant 


agreed  to  make  the  machine  for  the  proper  ose 
oi  such  establishment  plaintiff  was  entitled  to 
show  that  it  used  a  particular  method  and  ap- 
pliances for  the  manufacture  of  chocolate,  and 
that  such  method  and  appliances  were  proper 
and  such  as  were  generally  employed. 
2.  Same— TEsrrs. 

Where,  in  an  action  for  breach  of  warranty 
in  the  sale  of  an  ice  machine,  it  was  admitted 
that  chanees  had  been  made  in  the  machine 
prior  to  the  time  that  it  was  tested  by  plain- 
tiff's expert,  after  it  had  been  used  for  16 
months,  evidence  of  the  test  was  inadmissible. 
8.  Same— Speciai.  Maohinsbt. 

Where  defendant  manufactured  and  install- 
ed an  ice  plant  in  plaintiff's  candy  factory 
under  a  warranty,  it  was  defendant's  du^ 
to  avail  itself  of  any  and  all  knowledge  it 
could  have  reasonably  obtained  concerning  the 
character  of  the  buildings,  the  place  in  which 
the  plant  was  to  be  located,  and  purposes  for 
which  it  was  to  lie  used,  and  to  perform  the 
worjc  in  accordance  with  such  conditions. 

4.  Sake— Cause  or  Defect.  ,'nv 

If  the  failure  of  an  ice  plant,  purchased  dv 
plaintiff  under  .warranty,  to  perform  the  work 
warranted  was  caused  by  the  incompetency  or 
negligence  of  plaintiff's  employes  or  because  de- 
fendant's instructions  were  not  followed,  or  for 
any  other  fault  attributahle  to  plaintiff,  it 
was  not  entitled  to  recover  on  the  warranty. 

5.  Same— Damaqes. 

In  an  action  for  breach  of  warranty  of  an 
ice  plant  installed  in  plaintiff's  factory,  plain- 
tiff was  entitled  to  recover  the  difference  in  the 
value  of  the  plant  as  actually  installed  and 
what  its  value  would  have  been  if  it  complied 
with  the  warranty,  together  with  any  expend- 
itures for  ice,  coal,  additional  employes  and 
servants  made  necessary  and  actually  incurred 
by  reason  of  defects  or  insufSciency  of  the 
plant,  under  the  terms  of  the  warranty. 

[Bd.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  43,  Sales.  {{  1284r-1301.] 

Action  '  by  Wilmington  Candy  Company 
against  Remington  Machine  Company.  Ver- 
dict for  plaintiff. 

Action  of  trespass  on  the  case  (No.  124, 
May  term,  1904),  to  recover  for  an  alleged 
failure  to  perform  its  warranty  of  an  Ice- 
making  and  refrigerating  plant  furnished 
by  the  defendant  to  the  plaintitF.  See  further 
facts  In  the  charge  to  the  Jury. 

Argued  before  LORE,  0.  J.,  and  GRUBB 
and  PENNBWILL,  JJ. 

John  W.  Brady  and  John  F.  Neary,  for 
plaintiff.  J.  Harvey  Whiteman  and  yictor 
B.  Woolley,  for  defendant 

At  the  trial,  Joseph  Riggl,  an  expert  candy 
maker  and  superintendent  of  the  plaintiff  a' 
the  time  of  the  installation  of  the  saki 
plant  was  produced  as  a  witness  on  behali 
of  the  plaintiff  and  questioned  as  follows: 

By  Mr.  Brady:  Q.  What  Is  the  custom 
of  candy  factories  with  respect  to  bringing 
hot  chocolate  to  the  coating  room?  (Object- 
ed to  by  Mr.  Woolley,  of  counsel  for  defend- 
ant as  irrelevant,  there  being  nothing  ia 
the  contract  relating  to  a  chocolate  room  nor 
indicating  that  the  defendant  undertook  tc 
cool,  chill,  or  refrigerate  a  chocolate  room, 
and  therefore  any  answer  that  the  witness 
might  give  as  to  the  custom  in  the  chocolate 
business  would  have  no  bearing  upon  a  con- 
tract such  as  signed  by  the  parties  to  this 
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suit  and  coald  not  bind  the  defendant  In  the 
face  of  the  covenants  he  undertook  as  speci- 
fied In  the  contract) 

liOBB,  a  J.:  We  think  the  matter  of 
cnstom  l8  Irrelevant  as  It  appears  to  us  Just 
now.  Yon  may  show  the  actual  conditions 
of  the  room  there  and  whether  these  defend- 
ants may  have  reasonably  contemplated  the 
conditions  stated  by  the  plaintitf,  or  that 
they  were  brought  to  their  notice.  Q.  What 
la  the  custom  with  respect  to  the  Wilmington 
Candy  Company  as  to  the  bringing  of  hot 
cbocolate  Into  their  coating  room?  (Objected 
to  by  Mr.  Woolley,  of  counsel  for  defendant, 
on  the  same  grounds  as  aisove  stated,  and  on 
the  further  ground  that  it  is  a  special  custom 
and  not  a  general  custom  aof  the  trade,  and 
certainly  sncfa  custom  the  defendant  company 
could  not  know.) 

Mr.  Brady:  We  propose  to  show  that 
tbe  representatives  of  the  defendant  came  to 
tbis  factory,  that  they  came  there  during 
working  hours,  that  there  la  a  regular  meth- 
od of  cooling  chocolates  In  tliat  coating  room 
and  that  they  either  saw  or  oug^t  to  have 
known  of  that  custom. 

liORE,  C.  J.:  yre  think  yon  can  show 
tbeae  conditions,  but  that  It  la  not  a  question 
of  custom. 

ORtJBB,  J.:  Show  the  method,  but  not 
tbe  costom  of  cooling  It.  (Form  of  question 
changed  as  follows):  Q.  What  was  the  meth- 
od with  respect  to  bringing  warm  chocolate 
Into  ttie  coating  room  of  the  Wilmington  Can- 
dy Company,  prior  to  the  making  of  the  con- 
tract? (Objected  to  by  Mr.  Woolley,  of  coun- 
sel for  defendant,  on  tbe  same  grounds  as 
before  stated  to  the  same  line  of  testimony.) 

Mr.  Neary:  We  claim  that  we  ought 
to  be  allowed  to  prove  what  is  the  usual  and 
ordinary  business  method  used  In  the  cooling 
room  there,  and  that  that  business  was  car- 
ried on  In  that  room;  not  that  these  particu- 
lar things  were  called  to  the  attention  of  the 
defendant. 

6RTTBB,  J.:  A  majority  of  the  court 
tUnk  that  this  line  of  testimony  is  admissi- 
ble, and  I  win  state  the  particular  ground 
npon  which  we  rule  It  in.  It  has  been  shown 
l>y  tbe  evidence  that  the  defendant  entered 
Into  a  contract  with  tbe  plaintiff,  knowing 
that  tbe  latter  was  engaged  In  the  manufac- 
ture of  candy,  to  make  this  machine  for  the 
proper  purpose  of  the  candy  manufacturer 
in  Its  establishment.  Tbe  defendant  Is 
bonnd,  therefore.  If  this  contract  was  to  ap- 
ply to  that  business,  to  know  whatever  it 
conld  ascertain  In  a  reasonable  way  and  with 
reasonable  diligence.  It  is  bound  to  know 
that  which  it  could  reasonably  have  known. 
When  it  knew  that  the  plaintiff  wanted  this 
machine  for  the  purpose  of  manufacturing 
candy,  and  had  actually  been  there  and  ex- 
amined the  establishment  before  the  con- 
tract was  made.  It  must  have  known,  or  at 
least  will  bo  held  to  have  known — because 
it  la  very  reasonable  that  it  should  have 
known — ^that  the  plaintiff  manufactured  choc- 


olate among  other  candles  or  confections. 
Therefore  the  plaintiff.  In  tbe  opinion  of  a 
majority  of  the  court,  has  the  right  to  show 
that,  while  it  was  manufacturing  chocolate, 
it  manufactured  it  by  a  particular  method, 
and  did  use  whatever  appliances,  means,  or 
methods  were  necessary  In  the  proper  manu- 
facture of  chocolates,  and  the  plaintiff  Is 
seeing  now  to  show  that  the  method  It  em- 
ployed was  a  proper  one,  and  one  that  was 
generally  employed  in  the  trade  In  the  manu- 
facture of  that  kind  and  quality  of  chocolate. 
We  think  the  plaintiff  can  put  that  evidence 
in  for  that  purpose.  Of  course  the  Beming- 
toh  Company,  in  Its  defense,  either  by  cross- 
examination  or  by  witnesses  of  its  own,  may 
show  that  tbe  methods  and  appliances  used 
by  the  plaintiff,  the  beat  or  other  things, 
were  not  proper  to  be  used  In  a  candy  es- 
tablishment In  the  manufacture  of  the  choco- 
lates In  question. 

LOIIE,  C.  J.  (dissenting):  I  am  unable 
to  agree  to  the  decision  of  the  majority  of 
the  court,  for  this  reason:  While  I  think  the 
defendant  company  was  bound  to  construct 
the  machine  with  a  view  to  all  tbe  reason- 
able and  proper  purposes  for  the  manufac- 
ture of  candy,  or  of  the  business  In  which 
the  plaintiff  was  engaged,  yet  it  does  not 
seem  to  me  that  the  defendant  is  bound  to 
know  the  particular  manner  of  the  plaintiff's 
using  that  for  a  particular  purpose,  unless 
the  defendant  Is  either  advised  of  that  or  the 
circumstances  are  such  that  it  must  or  ought 
to  take  notice.  In  my  opinion,  It  Is  too  re- 
mote. A  majority  of  the  court  hold  that  the 
question  Is  admissible. 

Jay  M.  Whltbam,  a  witness  for  plaintiff, 
having  proved  that  he  was  an  expert  mechan* 
leal  engineer  of  large  experience,  was  ques- 
tioned as  follows: 

By  Mr.  Neary:  Q.  Have  you  specially 
studied  the  contract  between  the  Remington 
Machine  Company  and  the  Wilmington 
Candy  Company  as  an  engineer  with  a  view 
to  ascertain  whether  or  not  the  contractor 
could  perform  and  did  perform  the  terms  of 
the  warranty?  A.  I  have.  Q.  Before  mailing 
your  test  of  the  Ice  and  refrigerating  plant 
at  the  Wilmington  Candy  Company,  did  you 
ascertain  whether  or  not  the  ice  and  re- 
frigerating plant  wab  In  a  proper  condition 
for  testing  and  examination?  A.  I  did.  Q. 
Explain  what  preparations  you  made  In  or- 
der to  Insure  that  the  said  ice  and  refrig- 
erating plant  could  and  would  be  properly 
operated  and  examined  when  tested  by  you? 
A.  I  examined  tbe  Interior  of  the  working 
cylinders  of  the  compressor;  that  is,  the 
steam  end  and  the  compressor  end.  I  tested 
the  system  for  air  binding  and  the  ammonia 
lines  for  air  binding.  I  tested  the  quality 
of  the  ammonia  to  see  whether  there  wen 
any  Impurities  In  It,  and  I  tested  the  strength 
of  the  brine  In  the  brine  tank,  and  I  also 
made  sure  that  the  line  which  I  understand 
was  put  In  and  which  would  ttUce  brine  over 
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to  the  Ice  cream  room  was  shut  off,  and  that 
the  clrcalatloa  existed  In  all  the  colls  of  the 
wafer  and  chocolate  rooms  and  In  the  brine 
tank.  Q.  Why  was  It  Important  for  you  to 
make  those  preliminary  tests?  A.  In  order 
to  make  sore  that  the  plant  was  In  proper 
working  condition.  Q.  Did  you  find  the 
plant  In  proper  working  condition?  A.  I  did. 
Q.  By  your  preliminary  examination?  A. 
I  did.  Q.  Give  In  a  general  way  the  result 
of  your  examination  and  test  of  the  Ice  and 
refrigerating  plant  as  Installed  by  the  Rem- 
ington Ciompany  In  the  Wilmington  candy 
factory,  stating  whether  or  not  the  tests 
and  examination  showed  a  performance  of 
the  warranty  by  the  contractor.  (Objected 
to  by  counsel  for  defendant,  on  the  ground 
that  the  testimony  offered  by  the  plaintiff 
showed  that  the  machine  at  the  time  of  the 
test,  which  was  about  15  months  after  the 
Installation  of  the  machine,  had  been  changed 
In  various  Important  particulars,  and  fur- 
tbermore^  that  the  lapse  of  time  from  the 
Installation  to  the  time  of  the  test,  during 
which  time  the  machine  had  been  proven  to 
have  been  operated  more  or  less  constantly, 
would  result  In  such  wear  and  tear  upon  the 
machine  that  It  could  not.  In  the  nature  of 
things,  be  In  the  same  condition  as  It  was 
at  the  time  of  the  installation,  and  that, 
therefore,  the  evidence  was  Inadmissible  and 
irrelevant  to  the  Issues  In  the  case;  citing 
the  decision  of  the  court  upon  a  similar  point 
In  the  unreported  case  of  Sam  Bowling  v. 
Wilmington  Malleable  Iron  Company,  at  the 
May  term  of  court  for  New  Castle  county, 
1905.) 

By  Chief  Justice  LORE:  Q.  Mr.  Whltham, 
did  yon  hear  the  testimony  of  Mr.  Bickta? 
A.  Tes,  sir.  Q.  And  yon  base  your  opinion 
upon  that  as  you  heard  It?    A.  Yes,  sir. 

PENNEWILL,  J.:  Inasmuch  as  I  am  the 
only  member  of  the  court  now  sitting  who 
sat  in  the  Bowrlng  Case  referred  to  by  Mr. 
Whiteman,  I  wish  to  say  that,  from  my  recol- 
lection of  that  case,  the  question  raised  there 
was  in  principle  the  same  as  the  question 
now  before  us — that  is,  whether  an  expert 
or  any  one  else  could  testify  as  to  the  face 
conditions  of  a  machine,  or  to  the  perfect 
working  of  a  machine,  from  an  examination 
which  be  had  made,  unless  the  machine  was 
in  tbe  same  condition  then  that  it  was  In  at 
the  time  of  the  accident — and,  it  having  been 
shown  in  that  case  that  there  had  been 
some  changes  of  a  substantial  character,  and, 
In  addition  thereto.  It  appearing  that  the  ma- 
chine bad  been  operated  for  a  period  of  more 
than  a  year  since  the  injury  happened,  we 
thought,  under  the  circumstances,  the  con- 
dition was  not  the  same,  and  therefore  we 
ruled  that  question  out  The  question,  after 
all,  is  whether  the  conditions  are  substan- 
tially the  same.  The  court  did  not  lay  down 
anything  new  in  that  case.  I  have  never 
known  the  court  to  hold  otherwise.  The 
conditions   mu^it   be   substantially   the  same 


at  the  time  of  the  test  as  at  tbe  time  of  the 
Injury. 

LORE,  C.  J.:  Which  of  these  changes  do 
you  admit,  Mr.  Neary,  were  made  prior  to 
this  teat? 

Mr.  Neary:  We  admit  that  there  was  a 
Snow  pump  put  In  for  a  Dean  pimip,  and 
the  testimony  shows  that  that  was  a  benefit. 
We  admit  that  there  were  steam  Jets  put 
in  for  gas  Jets,  and  we  say  that  that  is  a 
benefit  rather  than  a  detriment  We  admit 
that  there  was  a  change  of  the  system  in 
March  by  tapping  one  pipe  leading  to  the 
brine  tank  and  by  that  change  the  circula- 
tion of  brine  was  used  for  the  cooling  In- 
stead of  ice,  but  the  testimony  is  that  tbey 
put  a  pipe  In  there  and  tapped  It  with  a 
T  and  put  a  valv*  there  within  six  Inches  of 
that  pipe,  and  the  testimony  of  the  witness 
is  that,  at  the  time  of  the  test,  that  valve  was 
shut  off  and  there  was  brine  circulating  in 
there  only  for  six  Inches.  As  to  everything 
else,  the  machine  was  In  the  same  condition. 
We  claim  that  we  do  not  have  to  show  ex- 
act conditions,  but  only  similar  conditions. 
The  case  cited,  while  the  principle  might  be 
the  same,  was  an  action  of  tort,  while  tbls 
is  an  action  on  a  contract  An  accident  hap- 
pened under  certain  fixed  conditions,  and  to 
admit  testimony  of  a  test  which  occurred  a 
year  afterwards  under  admittedly  different 
conditions  Is  a  point  that  differentiates  that 
case  from  this.  I  think  that  the  true  test 
of  all  these  questions  of  experiment  is  wbetb- 
er  the  evidence,  if  left  to  the  Jury,  would 
assist  the  Jury  In  bringing  In  an  Intelligent 
verdict. 

ORUBB,  J.:    This  Is  an  action  to  recover 
damages  for  the  breach  of  a  contract     Tbe 
alleged  contract  Is  that  tbe  defendant  under- 
took to  furnish  to  the  plaintiff  this  ice  ma- 
chine to  cool  the  rooms  and  make  a  ton  of 
ice  in  12  hours,  and  they  entered  Into  that 
warranty.  In  which  there  Is  no  limitation 
as  to  tbe  continuance  of  the  warranty;  tbat 
the  machine,  in  other  words,  should  work  as' 
long  as  machines  of  that  kind  ought  to  work. 
That  Is  to  be  implied  necessarily  from    the 
terms  of  the  contract;  not  tbat  the  machine 
should  run  forever  despite  the  laws  of   na- 
ture, for  It  would  wear  out  In  the  natural 
order  of  things.    Now,  here  Is  a  contract  that 
tbey  shall  furnish  tbls  machine  according  to 
those  specifications,  and  as  I  say,  there    is 
no  time  limit  as  to  when  the  warranty  shall 
end.    They  were  to  furnish  a  machine  that 
would  answer  the  purposes  of  machines   of 
this  kind.     Here  comes  evidence  on  the  part 
of  the  plaintiff  tbat  the  defendant  did    not 
furnish  such  a  machine.    That  leads  to   the 
question  of  natural  wear  and  tear.    They  con- 
tend that  they  can  show  the  result  of  a  test 
they  made  to  tbe  Jury,  and  that  It  Is    for 
them  to  determine  whether  the  natural  wear 
and  tear  Interfered  with  tbe  operation  ot  the 
machine,  and  that  It  Is  for  them  to  say  •what 
effect  these  changes  had  upon  it    But   here 
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U  what  I  WV18  comlDg  to :  they  have  tmder- 
taken  to  show  by  this  witness  (and  all  the 
facts  stated  by  their  witnesses  this  expert 
beard)  that  the  machine  did  not  perform  its 
work  according  to  the  contract  and  that  the 
defect  was  in  the  machine  and  was  not  the 
cause  of  natnral  wear  and  tear;  that  they 
bad  to  make  certain  changes  in  order  to  make 
the  machine  do  the  work  that  It  was  con- 
tracted to  do,  that  Is  to  furnish  a  ton  of 
Ice  within  twelve  hours,  and  to  cool  these 
rooms  to  the  temperature  of  65  degrees.  Now 
when  they  found  out  that  that  machine  did 
not  work  they  might  have  rescinded  the  con- 
tract and  returned  It  They  did  not  do  that, 
however;  they  kept  the  machine.  It  was 
there  and  they  are  liable  to  pay,  and  did  pay, 
the  value  of  It  In  return  for  that  the  law 
will  probably  hold  that  they  were  entitled 
to  keep  and  operate  It  and,  having  paid 
for  it,  and  under  the  ccmditlons  proved  that 
It  would  not  do  the  work,  that  they  bad  a 
rlxht  to  change  It,  and,  if  they  show  they 
did  cliange  It  and  did  not  do  anything  to 
the  detriment  of  the  machine  in  changing  it, 
and  therefore  to  tbe  detriment  of  the  defend- 
ant bat  for  the  betterment  of  It  and  did 
make  it  carry  oat  tbe  contract  for  which  it 
was  famished  and  warranted,  tbe  law  gives 
tbem  the  right  to  show  it  In  an  action  for 
damages  for  breach  of  the  contract.  That  is 
the  question — whether  the  law  does  not  give 
them  the  right  to  show  this.  It  makes  no 
difference  what  inconvenience  it  may  be  to 
the  defendant  or  tbe  plaintiff  to  show  it,  tbat 
argnment  could  have  no  weight  with  us. 

LORE,  C.  J.:  A  majority  of  tbe  court 
think  that  tbe  testimony  offered  la  not  ad- 
missible; tliat  It  Is  a  test  made  after  tbe 
machine  bad  been  used  15  months,  a  test 
made  after  the  plaintiff  himself  states  that 
he  had  made  alterations  in  tbe  parts  and  In 
tbe  system;  that  tbey  tested  a  different  ma- 
chine from  the  machine  which  was  Installed 
and  delivered  to  the  plaintiff,  and  which 
should  have  been  tested.  To  get  away  from 
that  broad  principle  would  lead  to  the  trying 
of  a  multitude  of  Issues. 

GRUBB.  J.:    I  dissent 

Mr.  Neaiy:  Do  I  understand  the  court 
rules  tbe  testimony  out  for  the  reason  that 
tbe  plaintiff  had  admitted  that  changes  were 
proved  in  the  system? 

T.ORE,  C  J.:  We  rule  It  out  for  tbe  reason 
tbat  it  was  15  months  after  the  plant  was 
inotalled,  and  tbat  It  bad  been  changed  by 
the  plaintiff  during  that  time,  both  In  Its 
(•arts  and  In  the  system  by  which  It  was 
operated,  and  that  It  would  introduce  a  multi- 
tude of  Issues  In  addition  to  tbe  one  which 
13  a  proper  one. 

LORE,  C.  J.  (charging  the  Jury).  The 
cause  you  are  trying  Is  an  action  to  recover 
damages  for  an  alleged  breach  of  warranty. 
The  Wilmington  Candy  Company,  the  plain- 
tiff,   claims  tbat   Remington   Machine   Com- 


pany, the  defendant,  In  tbe  month  of  May, 
1903,  fumlsbed  and  installed  at  tbe  manu- 
factory of  the  plaintiff  company  on  Market 
street  in  this  city,  a  refrigerating  and  Ice- 
making  plant  to  be  used  in  their  business 
of  manufacturing  candy  under  a  ctmtract  be- 
tvteen  them.  Tbe  warranty  contained  in  the 
said  contract  reads  as  follows:  "We  guar- 
anty this  plant  to  be  first  class  in  every  re- 
spect: that  It  will  be  capable  of  doing  an 
amount  of  work  equal  to  tbe  melting  of  six 
tons  of  Ice  per  day  of  24  hours  when  operat- 
ed In  accordance  with  our  Instructions,  and 
that  while  running  12  boars  per  day  it  will 
be  capable  of  making  one  ton  of  Ice  In  the 
tank  supplied,  and  cooling  tbe  rooms  while 
in  operation,  to  the  temperature  required." 
To  this  is  added  tbe  following:  "We  will 
agree  to  supply  without  charge  any  parts 
that  may  prove  defective  In  workmanship  or 
material  within  one  year  from  the  starting 
of  the  plant" 

The  plaintiff  company  claims  that,  al- 
though It  well  and  truly  did  and  performed 
all  tbe  things  required  of  it,  with  respect  to 
the  Installment  of  said  plant  under  the  con- 
tract, yet  tbe  plant  so  Installed  by  tbe  de- 
fendant company  did  not  produce  tbe  resuitt) 
contemplated  In  the  contract,  nor  did  it  meet 
the  warranty  In  the  said  contract  In  that 
It  was  not  first  class  in  every  respect,  and 
that  It  did  not  make  a  ton  of  ice  and  cool 
the  temperature  of  the  rooms  as  therein  spec- 
ified; that  by  reason  of  the  failure  of  the 
plant  to  meet  the  terms  of  the  warranty,  the 
plant  became  of  little  or  no  value  to  tbe 
plaintiff  company,  and  that,  by  reason  there- 
of, also,  the  plaintiff  company  was  compelled 
to  expend  a  large  sum  of  money  In  buying 
Ice  to  supply  the  quantity  the  plant  should 
have  fumlsbed,  and  also  was  compelled  to 
operate  tbe  plant  for  a  greater  number  of 
hours  per  day  In  order  to  make  the  specified 
quantity  of  Ice,  and  thereby  was  compelled 
to,  and  did,  lay  out  and  expend  large  sums 
of  money  In  the  purchase  of  additional  coal 
needed  therefor,  and  also  In  the  employment 
of  additional  workmen  and  servants  In  oper- 
ating the  plant;  all  of  which  it  seeks  to  re- 
cover In  this  action.  Tbe  defendant  on  the 
other  hand  claims  tbat  the  said  plant  fully 
met  the  terms  of  the  warranty;  that  the  al- 
leged failure  to  produce  tbe  results  contem- 
plated therein  was  caused  by  tbe  unskillful 
and  negligent  operation  of  the  plant  by  care- 
less and  Incompetent  employes  of  the  plain- 
tiff company.  You  will  note  that,  on  the 
part  of  the  plaintiff,  the  contention  Is  thnt 
the  defect  and  Insufficiency  complained  of 
existed  In  the  plant  It.self;  and,  on  the  part 
of  the  defendant,  It  Is  contended  that  such 
defect  and  insufficiency  were  not  in  the  plant 
Itself,  but  in  the  manner  In  which  the  plant 
was  operated  by  the  plaintiff  company.  This 
Is  the  distinct  Issue. 

Counsel  for  the  defendant  contend  that 
tlie  declaration  In  this  case  Is  for  an  alleged 
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breach  of  the  contract,  In  not  building  and 
fumlBhlng  the  plant  named  In  the  contract 
according  to  specifications,  as  distinguished 
from  a  declaration  upon  the  express  war- 
ranty, which  they  claim  is  collateral  to  the 
contract  For  this  reason,  under  the  proof 
in  the  case,  they  have  asked  that  you  be  in< 
structed  to  return  a  verdict  for  the  defend- 
ant We  decline  to  do  as  the  pleadings  show 
that  the  declaration  is  upon  the  warranty. 
The  warranty  in  this  case,  as  expressed  in 
the  contract,  is  not  disputed.  It  therefore 
limits  the  questions  which  you  are  to  deter- 
mine. If,  therefore,  the  plant  at  the  time 
It  was  installed  by  the  defendant  company 
in  the  manufactory  of  the  plaintiff  company, 
was  first  class  in  every  respect  capable  of 
doing  an  amount  of  work  equal  to  the  melt- 
ing of  six  tons  of  Ice  per  day  of  24  hours, 
wboi  operated  in  accordance  with  the  In- 
structions of  the  defendant  company,  and 
while  running  12  hours  per  day  was  capable 
of  making  a  ton  of  ice  In  the  tank  supplied, 
and  cooling  the  rooms  In  operation  to  the 
temperature  required,  viz.,  65  degrees,  the 
terms  of  the  contract  and  warranty  were  met 
and  the  defendant  would  be  entitled  to  your 
verdict 

In  constructing  and  Installing  the  plant, 
it  was  the  duty  of  the  defendant  company 
to  avail  itself  of  any  and  all  knowledge  It 
actually  had,  or  ought  to  have  had,  by  In- 
spection, Information,  or  otherwise,  of  the 
character  of  the  buildings  and  place  In  which 
the  plant  was  located,  of  the  purposes  for 
which  it  was  to  be  used  in  connection  with 
the  business  of  the  plaintlfT  company  as 
manufacturers  of  candy,  of  the  conditions 
which  surrounded  the  plant  and  under  which 
it  was  to  be  operated.  The  law  presumes 
the  defendant  company  was  possessed  of  the 
requisite  knowledge  and  skill  properly  to 
perform  the  work  It  undertook  In  contem- 
platlon-  of  such  conditions  and  surroundings. 
If  you  are  satisfied  from  the  evidence  that 
the  failure  of  the  plant  to  perform  the  work 
warranted  was  caused  by  the  incompetency 
or  negligence  of  the  employes  of  the  plain- 
tiff company,  or  because  the  instructions  of 
the  defendant  company  were  not  followed 
in  operating  the  plant,  or  because  the  insula- 
tion and  other  work  required  to  be  done  by 
the  plaintiff  company  as  a  condition  prece- 
dent was  insufficient,  or  generally,  if  you  are 
satisfied  that  such  failure  to  perform  the 
work  guarantied  was  caused  by  the  fault  or 
negligence  of  the  plaintiff  company,  your  ver- 
dict should  be  for  the  defendant  To  ren- 
der such  a  verdict,  however,  for  such  cause, 
you  should  be  satisfied  that  the  fault  was  In 
the  plaintiff  company,  and  not  in  the  plant 
itself  or  in  the  defendant  company. 

Should  you  believe  from  the  evidence  that 
there  was  a  failure  for  an  unreasonable 
time  on  the  part  of  the  plaintiff  company  to 
notify  the  defendant  company  of  the  alleged 


defects  in  the  plant,  yon  may  consider  that 
failure.  In  oonnectlcm  with  all  tBe  other  evi- 
dence In  the  case,  for  what  It  is  reasonably 
worth,  as  tending  to  rebut  the  existence  ot 
such  alleged  defects.  To  recover  In  this  ac- 
tion, the  plaintiff  must  prove  a  breach  of  the 
warranty  declared  upon.  The  biurden  of 
proving  such  breach  by  a  preponderance  of 
the  evidence  is  upon  the  plaintiff.  If,  from 
the  evidence,  yon  should  be  satisfied,  that 
the  plant  as  constructed  and  installed  by 
the  defendant  company  was  not  capable  oi 
performing  the  work  as  warranted,  at  the 
time  it  was  Installed  and  when  properly 
operated,  and  that  such  Incapacity  was  the 
result  of  defects  In  the  construction  of  the 
plant,  or  of  its  inadequacy  to  meet  the  con- 
diti<Mia  of  the  warranty,  your  verdict  should 
be  for  the  plaintiff. 

If  you  should  find  for  the  plaintiff,  your 
verdict  should  be  for  the  difference  In  the 
value  of  the  plant  as  it  was  actually  Install- 
ed, and  what  its  value  would  have  been 
If  it  bad  been  installed  according  to  the  war- 
ranty, and  you  should  add  thereto  any  ex- 
penditures made  by  the  plaintiff  company  for 
Ice,  coal,  and  additional  employes  and  serv- 
ants which  were  made  necessary  and  actual- 
ly Incurred  by  reason  of  the  defects  or  In- 
sufilciency  of  the  plant,  under  the  terms  of 
the  warranty. 

Where  testimony  la  conflicting  aa  In  this 
case,  it  Is  the  du^  of  the  Jury  to  reconcile 
such  testimony  if  It  may  be  done.  If  you 
cannot  so  reconcile  it,  you  should  give  cre- 
dence to  the  testimony  of  those  witnesses 
who,  under  all  the  circumstances  of  the  case,, 
you  deem  most  entitled  to  belief. 

Verdict  for  plaintiff  for  $3,367. 


STATE  V.  SHAPPT. 

(Supreme  Court  of  Vermont    Franklin.    Nov. 
20,  1906.) 

1.  CannNAi.   I«aw  —  Motion   in    Abhkst  — 
OBOtTNDs — Sufficiency  of  Evidence. 

The  court,  on  a  motion  in  orrest  of  judg- 
ment after  a  verdict  in  a  crimineil  case,  cannot 
consider  the  suflSciency  of  the  evidence  to  sup- 
port the  verdict 

fEd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  S  2437.] 

2.  Same— JuBisnicTioN  of  Coubt. 

A  motion  in  arrest  of  judfcnient  after  a 
verdict  in  a  criminal  case,  may  raise  the  ques- 
tion of  want  of  jurisdiction  of  the  court  to  try 
the  case,  where  the  question  of  jurisdiction  ap- 
pears on  the  face  of  the  record  proper. 

[Ed.  Note. — For  cases  in  point  see  Cent  IMt. 
vol.  15,  Criminal  Law,  {  2426.] 

8.   INTOXIOATINO    LlOTTOBS— CbIMTRAL    PbOSK- 

ODTioNS—CouBTS—JuBisDionow— Statutes. 
Acts  1904,  p.  129,  No.  115,  relating  to  In- 
toxicating liquors,   provides,  in  section  103,   p. 
153,  that  justices  of  the  peace  and  city  cenrta 
shall  have  concurrent  Jnriadictlon  with  the  «oam- 
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tr  court  of  the  offense  of  Intoxication.  Section 
114,  p.  ISiS,  provides  that  in  all  prosecutions  un- 
der the  act,  except  for  intoxication,  and  where 
accused  enters  a  plea  of  guilty,  the  justices  of 
tbe  peace  and  city  courts  may  exercise  the  juris- 
uittion  of  courts  of  inquiry.  Held,  that  the  act, 
when  considered  in  connection  with  Laws  1902, 
p.  112.  {  98,  relatini;  to  intoxicating  liquors, 
and  providing  in  section  98  that  justices  and 
city  courts  shall  have  concurrent  jurisdiction 
with  the  county  court  of  offenses  thereunder, 
does  not  aathorize  a  city  court  to  try  one  char- 
i;ed  with  fnmishinfr  intoxicating  liquors  con- 
traiT  to  law,  for  its  jurisdiction  must  be  de- 
termined by  the  act  of  1904,  and  not  by  its 
jurisdiction  in  criminal  cases  given  it  by  the 
charter  of  the  city. 

Kxceptlona  from  City  CaaH  of  St  Albans; 
Lee  Tillotson,  Judge. 

Louis  Sbappy,  Jr.,  was  convicted  for  il- 
legally fnrniBhlng  llqnor,  and  he  excepts. 
Reversed,  and  defendant  discharged. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER. MUNSON,  WATSON,  HASELTON, 
and  POWERS,  JJ. 

Warren  R.  Anertin,  State's  Atty.,  for  the 
StatCL     H.  M.  Mott,  for  respondent. 


HASELTON,  J.  This  was  a  complaint 
for  furnishing  Intoxicating  liquors  contrary 
to  \a.-w,  tried  by  Jury  in  the  city  court  of  St. 
Albans.  A  verdict  of  guilty  was  returned, 
w-bereupon  the  respondent  moved  in  arrest 
of  judgment  The  motion  was  overruled,  the 
respondent  excepted,  and  the  case  was  pass- 
ed to  this  court  before  judgment  and  sen- 
tence. 

One  ground  of  tbe  motion  In  arrest  was 
that  there  was  no  evidence  tending  to  prove 
tbe  respondent  gulity.  It  was  early  settled 
at  conamon  law  that  a  motion  In  arrest  of 
jadgment  could  only  be  for  matters  apparent 
on  tbe  face  of  the  strict  record  in  the  case. 
See  cases  in  Salkeld  and  Lord  Raymond. 
We  say  nothing  of  "pleading  In  arrest  of 
jadgment,"  the  history  of  which  is  somewhat 
obscure,  a  practice  which  in  a  manner  sur- 
rired  In  the  method  of  praying  benefit  of 
clergy,  and  that  of  taking  advantage  of  a 
pardon  granted  before  Judgment  and  sen- 
tence. In  this  state  the  common  law  In 
respect  to  the  scope  of  motions  in  arrest 
ot  Jadgment  has  been  adhered  to.  Lack 
of  evidence  to  sustain  a  vurdlct  cannot  be 
considered  under  such  a  motion,  for  though 
the  evidence  be  set  out  in  the  bill  of  ex- 
ceptions, it  is  no  part  of  that  record  proper 
which  alone  is  brought  in  review  by  a  mo- 
tion In  arrest  Stale  v.  Thornton,  56  Vt  85; 
Noyes  v.  Parker,  64  Vt.  379,  24  Atl.  12:  Ba- 
ker V.  Sherman,  73  Vt  26,  50  Atl.  633;  Rail- 
road  Co.  V.  Maccbl,  74  Vt  403.  52  Atl.  960. 
Any  departure  from  the  practice  of  confining 
a  motion  In  arrest  to  its  proper  office  would 
be  a  confusing  and  inconvenient  disregard 
of  precedent  The  trial  court  and  litigants 
wooid  often  be  in  doubt  as  to  what  would 
.  what  would  not  be  treated  as  a  question 


raised  below  and  reserved  by  «cceptlon. 
The  first  gtound  on  which  the  motion  In 
arrest  is  based  cannot  be  considered. 

A  second  ground  of  arresting  Judgment 
set  out  in  tbe  motion  in  arrest  is  want  of 
Jurisdiction  on  the  part  of  the  city  court  of 
St  Albans  to  try  said  cause.  Tbe  question 
of  the  Jurisdiction  of  a  court  over  the  sub- 
ject-matter of  a  cause  may  be  raised  at  any 
stage  of  a  trial,  and  whenever  and  however  It 
may  be  brought  to  the  attention  of  tbe  court, 
it  must  be  considered,  and  it  is  well  enough 
raised  by  a  motion  in  arrest  when  the  mat- 
ter relied  on  appears  upon  the  face  of  tba 
record.  To  quote  from  Comyn'a  Digest: 
"After  verdict  a  man  may  allege  anything 
in  the  record  In  arrest  of  Judgm^it  which 
may  be  assigned  for  error  after  Judgment" 
Com.  Dig.  "Pleader,"  f  47.  The  statement 
of  Stephen  is  this:  "Again  an  unsuccessful 
defendant  may  move  in  arrest  of  Judgment; 
that  Is,  that  tbe  Judgment  for  the  plalntUt 
be  arrested  or  withheld,  on  the  ground  that 
there  Is  some  error  appearing  on  the  face  of 
the  record,  which  vitiates  the  proceedings. 
In  consequence  of  such  «Tor,  on  whatever 
part  of  tbe  record  it  may  arise,  from  the  com- 
mencement of  the  suit  to  this  period,  tb« 
court  are  bound  to  arrest  Judgment"  Ste- 
phen's PI.  96.  Ctould  uses  the  following  lan- 
guage: "In  regard  to  the  arresting  of  Judg- 
ment after  verdict.  It  Is  a  universal  rule  that 
any  defect  In  the  record,  which  would  render 
a  Judgment  in  pursuance  of  the  verdict  er- 
roneous, is  a  sufficient  ground  for  arresting 
the  Judgmoit  For  no  court  ^ould  do  so 
nugatory  an  act  as  to  render  a  Judgment 
which  when  rendered  must  be  erroneous." 
Gould's  PI.  c.  10,  {  10.  The  true  doctrine 
is  fully  recognized  and  stated  in  Noyes  v. 
Parker,  64  Vt  379,  24  Atl.  12,  and  none  of 
our  cases  have  departed  from  it;  although 
in  the  opinions  in  State  v.  Thlbeau,  30  Vt 
100,  and  Walte  v.  Starkey,  68  Vt  181,  34  Atl. 
692,  expressions  are  used  which,  taken  by 
themselves,  would  imduly  restrict  the  office 
of  a  motion  In  arrest  These  expressions 
occur  In  the  course  of  sound  decisions  proper- 
ly excluding  certain  matter  from  the  pur- 
view of  a  motion  In  arrest  and  are  seen  to 
have  been  Inadvertent  upon  examination  of 
Vermont  cases  In  each  Instance  cited.  For 
the  purposes  of  a  motion  In  arrest  "the  rec- 
ord" means  In  this  state  all  that  It  meant 
at  common  law  and  no  more.  In  harmony 
with  the  essential  principle  of  a  motion  In 
arrest  are  cases  directly  to  the  point  that 
want  of  Jurisdiction  apparent  on  the  record 
is  proper  ground  for  arresting  Judgment 
Truitt  V.  People,  88  111.  518;  Justice  v.  State, 
17  Ind.  56;  Reams  v.  State,  23  Ind.  Ill; 
State  V.  Bonney,  34  Me.  223;  Ryan  v.  Com- 
monwealth, 80  Va.  386;  Moultrap  v.  Bennett, 
Kirby,  351;  Robinson  v.  Mead,  7  Mass.  353. 
I  The  question  of  jurisdiction,  wliich  Is  mad* 
j  here,  arises  upon  the  very  face  of  the  record. 
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and  1b  for  consideration  under  the  motion  In 
arrest.  No.  IIB,  p.  129,  Acts  1904,  puts  Jus- 
tices of  the  peace  and  city  and  municipal 
courts  on  the  same  footing  in  respect  to  their 
Jurisdiction  of  offenses  against  the  provisions 
of  the  act  It  provides  In  section  103  (page 
153)  that  they  all  shall  have  concurrent  Juris- 
diction with  the  county  court  of  offenses  of 
l>elng  found  Intoxicated,  %nd  tn  section  114 
(page  156)  It  provides  that  In  all  prosecu- 
tions under  the  act  "except  for  intoxication, 
and  where  the  respondent  enters  a  plea  of 
guilty,"  such  courts  may  exercise  the  juris- 
diction of  courts  of  Inquiry.  It  was  never 
meant  that  the  city  court  of  St  Albans 
might  In  a  given  case  proceed  as  a  court  of 
inquiry  under  section  114,  above  referred  to, 
or,  if  it  should  choose,  might  proceed  to  try 
and  determine  the  cause  by  virtue  of  the  Ju- 
risdiction In  criminal  cases  generally,  given 
it  by  the  charter  of  the  city  of  St  Albans. 
The  Jurisdiction  of  Justices  in  the  adminis- 
tration of  this  law  is  determined  without 
reference  to  their  general  Jurisdiction  in 
criminal  cases;  and,  in  like  manner,  the  Juris- 
diction of  city  and  municipal  courts  In  the 
administration  of  this  same  law  is  fixed  with- 
out reference  to  their  respective  charter 
powers.  We  are  confirmed  in  the  conclusion 
altove  reached  by  reference  to  the  liquor 
law  of  1902.  Section  98  (Laws  1902,  p.  112) 
of  that  act  provided  that  Justices  and  city 
and  municipal  courts  should  have  concurrent 
jurisdiction  with  the  county  court  of  offenses 
thereunder.  Section  114  of  the  existing 
law  stands  in  lieu  of  section  98  of  the  former 
taw,  and  a  comparison  of  the  two  sections 
leaves  no  room  for  doubt  that  in  the  later 
enactment  the  legislative  intent  was  to  take 
away  alike  from  Justices  of  the  peace  and 
city  and  municipal  courts,  except  when  the 
plea  should  be  guilty,  the  Jurisdiction  con- 
current with  the  county  court  wlilch  they  all 
had  in  a  case  like  this  under  the  act  of  1002. 
The  construction  of  section  114  of  the  ex- 
isting liquor  law  was  considered  in  Demar- 
co's  Case,  77  Vt  445,  61  Atl.  36,  and  the 
conclusion  here  reached  In  the  interpretation 
of  the  statute  Is  in  harmony  with  the  deci- 
sion In  that  case. 

The  Judgment  overruling  the  motion  is 
reversed,  the  motion  is  sustained,  judgment 
Is  arrested,  and  the  respondent  is  discharged. 


TARBELL  &  WHITHAM  v.  GIFFORD  et  al. 

(Supreme    Court   of   Vermont.    Windsor.    Dec. 
4,  1906.) 

Associations— Actions  Against— Pabties. 

V.  S.  1183  provides  that,  where  an  execu- 
tion on  a  Judgment  against  a  partnership  or 
association  is  returned  unsatisfied,  a  suit  for 
the  amount  unpaid  may  be  brought  against  any 
or  all  of  the  partners  or  associates  upon  their 
oricinal  liability.  7/eM,  that  a  suit  may  be 
brought  against  one  or  more  of  the  associates 


of  an  association,  iHtlwat  Baking  an  the  as- 
sociates defendants. 

Exceptions  from  Windsor  County  Court; 
Willard  W.  Miles,  Judge. 

Action  by  Tarbeil  &  Whltham  against 
Horace  OUTord  and  others.  From  a  Judg- 
ment of  dismissal,  plaintiffs  bring  exceptions. 

Argued  before  TYLER,  MUNSON,  WAT- 
SON, HASBI/rON,  and  POWERS,  JJ. 

Hunton  &  Stickney,  for  piaintlffB.  H.  L. 
Boyden,  for  defendants. 

WATSON,  J.  This  suit  is  brought  upon 
section  1183  of  Vermont  Statutes.  The  de- 
fendants move  to  dismiss  the  second  amend- 
ed declaration,  also  the  action,  on  the  ground 
that  more  than  one  and  not  all  of  the  asso- 
ciate members  of  the  Union  Agricultural 
Society  are  made  defendants.  It  is  urged 
that  by  that  section  the  liability  is  not  only 
contractual,  but  Joint  and  several,  and  that 
in  analogy  to  common-law  principles  the  suit 
must  l>e  brought  either  against  all  the  mem- 
bers Jointly  or  each  of  them  separately. 

The  relation  of  the  members  composing 
such  partnerships,  associations,  or  companies 
as  are  within  the  purview  of  section  1183  is, 
as  to  each  other  and  to  third  persons,  that 
of  partners,  and  the  judgment  to  recover 
which  an  action  may  be  had  on  that  statute 
is  conclusive  in  respect  to  all  matters  involv- 
ed in  the  suit  upon  all  persons  who  were 
members  when  the  liability  merged  in  the 
judgment  was  created.  F.  R.  Patch  Mfg.  Co. 
V.  Capeless  et  al.,  79  Vt  1,  68  AU.  038.  While 
it  is  the  established  rule  at  common  law  re- 
garding partnerships  that  all  their  contracts, 
as  far  as  creditors  are  concerned,  are  joint 
and  several,  in  the  sense  that  each  member 
is  bound  for  the  whole  debt  and  that  not 
only  the  Joint  property,  but  also  the  separate 
property,  of  each  member,  may  be  attached 
for  the  debts  due  from  the  partnership,  yet 
the  contracts  are  technically  joint  and  sev- 
eral suits  cannot  be  maintained  at  law 
against  the  Individual  partners.  Washburn 
et  al.  V.  Bank  of  Bellows  Falls,  19  Vt  278; 
Bardwell  v.  Perry  et  al.,  19  Vt  292,  47  Am. 
Dec.  687. 

The  purpose  of  the  provisions  of  section 
1183  is  to  enable  execution  creditors  to  sat- 
isfy their  Judgments  obtained  against  a  part- 
nership, association,  or  company  in  its  firm, 
associate,  or  company  name,  to  the  extent 
they  remain  unsatisfied  by  the  Joint  proper- 
ty, out  of  the  separate  estates  of  the  individ- 
ual members.  And,  in  analogy  to  the  right 
at  common  law  to  attach  the  separate  prop- 
erty of  each  member,  we  think  the  term 
"any,"  as  there  used  in  the  phrase  "any  or 
all,"  should  not  be  given  its  limited  sense, 
but  its  enlarged  and  plural  sense — meaning 
some;  however  few  or  many;  an  indefinite 
number.  Under  this  construction,  such  a 
supplemental  suit  may  be  Drought  against 
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one,  or  more,  or  all,  of  tbe  partners,  asso- 
datea,  or  sharebolders.  Tbe  motion  to  <Ua- 
mias.  In  both  of  Ita  features,  should  have 
been  OTerroled. 

We  bave  deemed  It  best  to  dispose  of  this 
qoeatlon  on  the  substantial  ground,  regard- 
leas  of  whether  it  was  properly  raised  by 
motion  to  dismiss  or  not 

Judgment  reversed,  and  cause  remanded. 


WHITTIBR  T.  McFARLAND. 

(Supreme  Gonrt  of  Vermont.    Lamoille.    Dec. 
4,  1906.) 

COUBTS  —  GONTLIOIIHO  JUBISOIOTIOR  —  CUS- 
TODY OF  Childbkh  —  DiTOBcs  —  Modifioa- 
noH  or  Decbee. 

V.  S.  2698,  provides  that  at  any  time 
after  the  Kranting  of  a  divorce,  on  petition 
bv  either  par^,  the  coort  may  make  such  fur- 
ther order  as  ft  may  deem  expedient  concerning 
the  custody  of  minor  children.  Beld,  that  tbe 
coonty  ooort  retained  jurisdiction  for  that  pur- 
pose, and  an  adjudication  on  habeas  corpus  be- 
fare  a  Jndge  of  the  Supreme  C!onrt  as  to  the 
custody  of  a  minor  child  of  parents  divorced 
by  a  decree  of  a  county  court  did  not  affect 
the  Jarisdiction  of  the  county  court  to  determine 
the  qoestion  of  the  custody  of  the  child. 

Exceptions  from  Lamoille  County  Court; 
Oeor^ge  M.  Powers,  Judge. 

Petition  by  Lamora  Whlttler  against  F.  H. 
McFarland  for  the  custody  of  the  minor 
child  of  the  parties.  A  demorrer  to  a  plea 
to  tbe  petition  was  sustained,  and  petitionee 
brings  exceptions.    Affirmed. 

Argued  before  BOWBLL,  a  J.,  and  TX- 
LKK,  MUNSON,  WATSON,  HASELTON, 
and  MILES,  JJ. 

Clarence  H.  Senter,  for  petitionee.  J.  W. 
Bedmond,  for  respondent 

WATSON,  J.  The  petition  alleges,  among 
other  things,  that  tbe  petitionee  and  the  pe- 
titioner were  formerly  husband  and  wife; 
that  as  the  fruit  of  this  union  Blan<die  Mc- 
Farland was  born  unto  them  and  Is  now  16 
years  of  age;  that  a  bill  of  divorce  was 
granted  to  the  petitionee  by  the  county  court 
within  and  for  tbe  coimty  of  Lamoille,  and 
the  costody  of  the  minor  child  was  given  to 
the  petitionee;  but  that  the  child  always 
lived  with  and  was  supported  by  the  peti- 
tioner until  the  21st  day  of  March,  1906, 
when  a  writ  of  habeas  corpus  was  issued, 
and  vpoa  bearing  the  custody  was  given  to 
tbe  petitionee.  These  allegations  are  not 
denied  by  tbe  plea  in  abatement ;  hence  they 
stand  admitted.  The  plea  sets  forth,  in  sub- 
stance, that  habeas  corpus  proceedings  were 
brought  before  a  judge  of  the  Supreme  Court 
to  det»mine  the  same  questions  involved 
to  tbls  case,  a  bearing  had,  and  a  Judgment 
tendered  therein,  and  that  by  said  Judgment 
tboee  proceedings  are  still  pending  before 
said  judge,  with  full  and  complete  Jurisdic- 
tion in  the  premises,  etc. 

Tbis  plea  was  property  adjudged  insuffi- 
cient on  demurrer.  Tba  court  by  which  tbe 
C5A^-« 


divorce  was  granted,  at  the  time  of  granting 
It,  bad  the  power  to  make  such  order  or  de- 
cree concerning  the  care,  custody,  and  main- 
tenance of  the  minor  child  as  the  circum- 
stances required,  and  by  statute  It  retained 
jurisdiction  of  this  subject-matter  and  could 
at  any  time  thereafter,  on  petition  of  either 
party,  annul,  vary,  or  modify  the  order  so 
made,  or  make  such  other  or  further  decree 
respecting  the  care,  custody,  and  mainte- 
nance of  the  child  as  It  might  deem  expedient 
V.  S.  2698.  A  petition  for  tbis  purpose,  even 
though  it  be  not  in  terms  so  made,  will  be 
treated  as  a  further  proceeding  in  the  case 
In  which  the  divorce  was  granted,  and  that 
cause  should  be  brought  forward  on  the  dock- 
et Andrew  v.  Andrew,  62  Vt  496,  20  Atl. 
817.  Since  tbe  county  court  for  Lamoille 
county  bad  and  retained  Jurisdiction  of  the 
subject-matter  for  such  purpose.  Its  Juris- 
diction could  neither  be  superseded  nor  tak- 
en away  by  subsequent  habeas  cturpus  pro- 
ceedings bef<»«  a  Judge  of  the  Supreme 
Court 

It  Is  urged  that  a  Judge  in  such  proceed- 
ings has  concurrent  Jurisdiction  with  the 
county  court  of  questions  respecting  tbe  care 
and  custody  of  minor  children.  If  tbis  be 
true— a  question  we  do  not  decide — It  will 
not  avail  the  petitionee  In  this  case;  for 
it  is  a  well-eetabllsbed  rule  that  in  cases  of 
concurrent  jurisdiction  the  court  first  ac- 
quiring it  will  retain  it  to  the  end,  to  the 
exclusion  of  other  tribunals.  Bank  of  Bel- 
lows Falls  V.  Rutland  &  Burlington  B.  R. 
Co.,  28  Vt  470. 

Judgment  affirmed. 


WATKINS  V.  CHILDS. 

(Supreme  Court  of  Vermont    Orand  Isle.    Nov. 
3,  1906.) 

Bquitt— OaouRDB   or   Jusisdiotior — Asoeb- 
TAimaRT  or  Boundabibs. 

Where  a  bill  in  equity  showed  a  dispute 
between  complainant  and  defendant  as  to  the 
location  of  the  l>oundary  line  l>etween  their  ad- 
joining lands,  and  that  defendant  was  bulld- 
Ing  a  fence  on  a  part  of  the  land  claimed 
by  complainant,  it  was  no  ground  for  an  in- 
junction or  for  the  Interposition  of  equity ; 
there  being  an  adequate  remedy  at  law  In  an 
action  for  trespass. 

Appeal  in  Chancery,  Orand  Isle  County; 
John  W.  Rowell,  Chancellor. 

Suit  by  Mary  L.  Watkins  against  George 
W.  Chllds.  From  a  decree  dismissing  tbe 
bill,  complainant  appeals.  Affirmed  and  re- 
manded. 

Argued  before  TYLER,  MUNSON,  WAT- 
SON, HASELTON,  POWERS,  and  MILES, 
JJ. 

H.  S.  Peck,  for  appellant  Lee  S.  Tillot- 
son,  for  appellee. 

POWERS,  J.  The  bill  shows  that  a  con- 
troversy has  arisen  between  the  oratrlx  and 
the  defendant  as  to  the  true  location  of  the 
line  dividing  their  adjoining  lands  in  Grand 
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Isle;  that  tbe  defendant  baa,  without  rlgbt 
or  authority,  built  a  fence  on  a  part  of  the 
line  as  be  claims  it,  and  threatens  to  com- 
plete the  same  along  the  entire  length  of  the 
same,  thereby  cutting  oCT  a  strip  of  her 
land  several  feet  In  width.  There  are  alle- 
gations regarding  a  suit  at  law,  but  they  add 
nothing  to  the  equities  of  the  bill.  Tbe  pray- 
er Is  for  an  Injunction  and  "for  such  other 
and  general  relief  as  to  the  court  shall  seem 
meet"  A  temporary  Injunction  was  Issued 
and  dissolved,  and  tbe  case  comes  before  ns 
on  the  demurrer  Incorporated  Into  the  de- 
fendant's answer. 

Passing  over  the  question  whether  this  is 
anything  more  than  an  injunction  bill,  which 
should  be  dismissed  upon  the  dissolution  of 
the  injimctlon  prayed  for,  we  take  up  tbe 
question  whether  equity  has,  under  the  alle- 
gations. Jurisdiction  to  determine  the  con- 
troversy referred  to.  In  answering  this 
question  In  tbe  negative,  it  Is  sufficient  to 
say  that  the  law  court  alTords  the  oratrix 
a  plain  and  adequate  remedy.  The  existence 
of  a  dispute  as  to  the  boundary  between  In- 
dependent  proprietors  of  adjoining  lands 
does  not  aCFord  sufficient  ground  for  the  In- 
terposition of  a  court  of  equity  to  ascertain 
and  fix  such  boundary.  Walker  v.  Leslie,  90 
Ky.  642,  14  S.  W.  682.  Nor  will  equity  In- 
terfere to  determine  tbe  question  of  title  In- 
volved. 1  Pom.  Eq.  {  177.  "It  Is  not  the 
business  of  equity  to  try  titles,  and  put  one 
party  out  and  another  In."  Frost  v.  Walls, 
d3  Me.  406,  45  Atl.  287.  Neither  irreparable 
mischief,  a  multiplicity  of  suits,  nor  oppres- 
sive litigation  is  threatened;  for  the  dispute 
can  be  settled  in  a  single  action  of  trespass. 

Decree  affirmed,  and  cause  remanded. 


In  re  BOARD  OF  RAII/ROAD  OOM'RS. 

Appeal  of  RUTLAND  R.  OO. 

(Supreme  Court  of  Vermont.     Rutland.     Nov. 
20.  1906.) 

1.  RAIUtOAD    COUPANIBS— LOC&TIOIt    OF    STA- 
TIONS— Powers    or    Court    and    Railroad 

COMUISSIONEBS. 

V.  S.  3800,  provides  that  railroad  com- 
panies shall  establish  and  maintain  depots  or 
station  houses  at  such  points  as  tbe  Supreme 
Court  shall  adjudge  the  public  good  requires. 
Section  3989,  as  amended  by  Acts  1902,  No. 
68.  p.  64,  §  6,  provides  that  when  In  tbe 
judgment  of  the  railroad  commissioners  it  ap- 
pears that  anjr  addition  to  or  change  in  the 
stations  or  station  bouses,  or  any  change  of  the 
location  of  tbe  stations  or  station  houses,  or 
additional  or  new  stations  or  station  houses, 
should  be  afforded,  they  may  order  tbe  same 
made.  Held,  that  the  power  to  establish  a  sta- 
tion at  a  certain  point  was  in  the  Supreme 
Court,  and  that  the  power  of  the  commis- 
sioners was  only  in  regard  to  buildings  at  a 
point  where  a  station  bad  already  been  estal>- 
lished. 

2.  Saub— EsTABUsnmNT  or  Stations. 

The  mere  occasional  stopping  of  trains  to 
take  on  and  put  oif  passengers  and  freight  at 
a  point  where  the  railroad  company  liad  dis- 
continued its  station  is  presumably  as  an  accom- 
modation, and  does  not  create  or  establish  a 


station  there,  so  as  to  give  a  railroad  commis- 
sioners power  to  order  constroctions  of  station 
houses. 

Appeal  from  Order  of  tlie  Railroad  Com- 
missioners. 

In  tbe  matter  of  the  order  of  the  board 
of  railroad  commissioners,  matter  of  a  nevr 
station  at  Bartonsvllle,  Vt  From  the  order 
of  the  commissioners,  tbe  Rutland  Railroad 
Company  appeals.    Order  declared  void. 

Argued  before  ROWELL,  C.  J.,  and  TT- 
LBB,  MUNSON,  WATSON,  HASELTON. 
and  MILES,  JJ. 

Clarlc  C.  Felts,  Atty.  Oen.,  for  Railroad 
Com'rs.    H.  H.  Powers,  for  defendants. 

MILES,  3.  This  is  an  appeal  from  an  or- 
der of  tbe  railroad  commissioners.  No  ques- 
tion is  made  but  that  the  appeal  was  regular- 
ly taken  and  the  cause  properly  brought  to 
this  court  The  only  question  raised  and  ar- 
gued before  us  rests  upon  a  motion  to  quaab 
the  order  of  tbe  board  of  railroad  commis- 
sioners for  want  of  Jurisdiction  in  that  board 
to  make  the  order.  The  facts  in  the  case 
necessary  to  be  stated  for  a  full  understand- 
ing of  the  question  raised,  are  as  follows: 
For  many  years  previous  to  the  2d  day  of 
June,  1902,  tbe  Rutland  Railroad  Company 
bad  maintained  a  station  at  Bartonsville,  Vt., 
suitable  for  the  accommodation  of  passengers 
and  those  using  It  for  freighting  purposes  at 
that  point  On  that  day,  having  complied 
with  all  tbe  requirements  of  tbe  statute,  the 
Rutland  Railroad  Company,  appellant  In  this 
proceeding,  discontinued  and  removed  that 
station,  and  from  thence  until  the  present 
time,  no  station  has  existed  at  that  place. 
At  some  time  In  190S,  the  station  house  was 
destroyed  by  flre,  and  since  then  an  old  dis- 
mantled box  car  has  been  tbe  only  accommo- 
dation afforded  to  tbe  patrons  of  the  railroad 
company,  who  have  desired  to  use  a  station 
at  that  point,  and  tbe  railroad  company  have 
kept  no  station  agent  there  since  the  discon- 
tinuance and  removal  of  the  station.  The 
company  have  stopped  their  trains  there  since 
the  discontinuance,  to  take  on  pvsons  desir- 
ing to  board  any  of  its  local  trains  when 
flagged  for  that  purpose,  and  have  taken  on 
and  delivered  small  amounts  of  freights  at 
different  times  at  that  point;  but,  since  the 
discontinuance,  the  station  there  has  never 
been  re-established.  The  order  from  which 
tbe  railroad  company  took  its  appeal,  and 
which  they  move  to  have  quashed.  Is  as  fol- 
lows, viz.:  "It  is  therefore,  ordered  that  the 
Rutland  Railroad  Company  build  and  erect  a 
depot  upon  its  line  at  Bartonsville  suitable 
and  adequate  for  the  use  and  convenience  of 
tbe  patrons  of  tbe  road  at  that  point  and  com- 
plete the  same  ready  for  occupancy  on  or 
befor«  the  IStb  day  of  June,  1906,  and  that 
when  the  same  is  completed,  said  Rutland 
Railroad  Company  shall  employ  an  agent  ac 
said  Bartonsville  to  transact  the  business  of 
tbe  company  at  that  point  Done  at  Mont- 
peller,  Vt,  this  8th  day  of  March,  1906." 
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The  order  was  dTiIy  signed  by  tbe  board. 
Conusel  in  support  of  the  order  claim  that, 
under  section  3989  of  the  Vermont  Statutes 
as  amended  by  section  6  of  Act  No.  68,  p. 
64,  of  the  Acts  of  1902,  the  board  had  author- 
ity to  establish  a  station  on  any  railroad  in 
this  state  when  they  adjudged  tbe  public 
good  required  It  On  the  other  hand,  counsel 
for  the  appellant  contend  that  the  board 
did  not  have  such  authority,  and  that  the 
same  la  exclusively  given  to  this  court  by 
section  SS90  of  the  Vermont  Statutes.  This 
statute  was  enacted  in  1869,  and  was  amend- 
ed In  1884,  when  it  took  its  present  form. 
Section  3989  was  originally  enacted  in  1886, 
and  the  act  containing  that  section  contained 
another  section  repealing  all  acta  and  parts 
of  acts  Inconsistent  with  that  act  That  sec- 
tion 3890  gives  this  court  power  and  Jurisdic- 
tion to  establish  such  station  upon  proper 
petition  and  hearing  Is  undisputed,  unless 
It  bas  been  repealed  by  the  repealing  clause 
contained  in  the  act  of  1886  or  by  the  amend- 
ment of  1902.  To  have  been  repealed  by  tbe 
act  of  1886,  section  3890  must  have  been  in- 
conBlstent  with  It  at  the  time  of  Its  passage. 
Upon  an  examination  of  that  section,  and 
the  act  of  1886,  It  will  be  observed  that  sec- 
tion 8890  simply  provides  for  the  enforced 
permanent  establishment  of  a  "depot  or  sta- 
tion house";  while  the  act  of  18S6  only  pro- 
vided for  the  enforced  additions  to  or  change 
in  the  stations  or  station  houses.  No.  23  of 
the  Acts  186,  p.  20,  t  10. 

From  this  examination  it  will  be  observed 
that  section  3800  is  not  Inconsistent  with 
Act  No.  23  of  tbe  Acts  of  1886,  and  therefore 
was  not  repealed  by  It  Section  3989  V.  S., 
which  is  section  10,  p.  20,  of  No.  23  of  the 
Acts  of  1886,  was  only  changed  in  amendment 
of  1002  by  adding  thereto  the  following:  "or 
any  change  of  the  location  of  the  stations  or 
station  houses,  or  additional  or  new  stations 
or  station  houses"  thereby  providing  In  the 
amended  section  for  the  enforced  addition 
to  or  change  In  the  stations  or  station  houses, 
the  diange  of  their  location,  and  the  erection 
of  additional  and  new  station  bouses.  This 
amendment  contained  no  express  repealing 
claoae,  and  If  It  repealed  section  3890,  It  did 
so  by  implication.  Tbe  rule  is  well  estab- 
lished that  repeals  by  implication  are  not 
farored,  and  a  statute  will  not  be  construed 
as  repealing  prior  acts  on  the  same  subject 
in  the  at)sence  of  express  words  to  that  ef- 
fect, unless  there  Is  an  Irreconcilable  repug- 
nancy between  them,  or  nnless  the  law  Is 
evidoitly  intended  to  supersede  all  prior  acts 
on  the  matter  In  hand  and  to  comprise  in 
Itself  the  sole  and  complete  system  of  legis- 
lation on  that  subject.  It  Is  only  when  the 
two  acts  are  positively  repugnant  to  such  an 
extent  that  they  cannot  be  reconciled  and 
made  to  stand  together  by  a  fair  and  reason- 
able construction  that  the  rule  "Leges  pos- 
teriores  priores  contrarias  abrogant"  applies. 
Black  on  Interpretation  of  Laws,  p.  112  et 
se4r    This  rule  applied  to  the  case  at  bar, 


removes  all  possible  question  as  to  the  re- 
peal of  section  3890,  for  there  Is  no  repug- 
nancy between  this  section  and  section  3989, 
as  amended,  and  nothing  appears  In  the  act, 
nor  in  its  amendment  showing  an  Intention 
on  the  part  of  the  Legislature  to  have  that 
amended  section  supersede  section  3890.  To 
bold  with  the  contention  of  counsel  appearing 
for  the  board  would  overturn  the  well-estab- 
lished rule  of  law,  that  a  statute  will  not  be 
construed  as  ousting  or  restricting  Jurisdic- 
tion of  a  superior  court  and  vesting  tbe  same 
In  an  inferior  court,  without  express  words 
or  a  necessary  Implication  to  that  effect 
Blade  on  Interpretation  of  Laws,  p.  123  et 
seq. 

It  Is  urged  that  although  section  3890  may 
be  the  existing  law  of  this  state,  yet  It  does 
not  follow  that  the  board  have  not  the  same 
Jurisdiction  given  to  them  by  section  3989, 
as  amended,  and  that  tbe  two  sections,  al- 
though giving  Jmrisdiction  to  the  board  and 
the  Supreme  Court  of  the  same  subject-mat- 
ter, may  well  stand  together.  It  Is  needless 
to  consider  whether  concurrent  Jurisdiction 
could  exist  In  this  board  of  railroad  com- 
missioners with  its  limited  powers  and  or- 
ders enforceable  only  by  fine  Imposed  by  some 
court  having  common  law  Jurisdiction,  or  by 
application  to  this  court,  for  the  subject- 
matter  of  section  3989,  as  amended.  Is  differ- 
ent and  distinct  from  that  of  section  3890, 
and  hence  the  board  has  no  jurisdiction  over 
the  proceedings  provided  for  In  that  section. 
Section  3890,  as  before  stated,  had  Its  origin 
In  1869  and  took  its  present  form  In  1884. 
Its  only  scope  Is  to  Invest  the  Supreme  Court 
vrtth  power  to  compel  railroads  to  establish 
and  maintain  suitable  depots  and  station 
houses  at  such  points  on  their  roads  as  the 
court  should  designate.  When  this  has  been 
done  all  the  powers  of  the  Supreme  Court 
under  this  section  have  been  exhausted. 
This  was  the  status  of  the  law  when  sec- 
tion 3989  was  first  enacted.  That  section 
was  evidently  passed  to  add  to  the  law  a 
power  enabling  the  board  of  railroad  com- 
missioners to  Inaugurate  proceedings  to  com- 
pel the  railroads  to  change  their  stations  and 
station  houses  at  the  point  where  they  al- 
ready existed  and  make  additions  thereto, 
as  the  public  necessities  required,  a  power 
in  addition  to  the  powers  conferred  by  sec- 
tion 3890.  The  amendment  of  1902  conferred 
still  further  powers  over  railroads  and  lodged 
the  primary  enforcement  in  the  board  of 
railroad  commissioners.  These  added  powers 
enabled  the  board.  In  addition  to  their  right, 
to  order  the  railroads  to  change  their  sta- 
tions or  station  houses,  and  make  additions 
thereto,  to  order  a  change  In  the  location  of 
their  stations  or  station  houses,  and  to  fur- 
nish new  and  additional  station  buildings  or 
station  houses  where  a  station  has  already 
been  established  and  then  existed.  In  look- 
ing at  the  two  sections.  It  Is  plain  to  be  seen 
that  the  object  of  section  3890  is  to  establish; 
that  Is,  to  create  something  that  did  not  be- 
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fore  exist,  and  tbat  the  object  of  aectton 
3988  and  Its  amendment  was  to  afford;  that 
Is,  to  famlBh,  ImproTe,  and  repair  something 
tbat  already  existed.  We  think  the  Legisla- 
ture used  the  words  "station  or  station 
houses"  in  section  3989,  as  amended,  to  de- 
note the  buildings  at  the  point  where  a 
station  had  already  been  established,  and  not 
the  place  Itself,  and  that  it  added  to  the  law, 
instead  of  declaring  the  law  which  it  had 
previously  enacted.  The  printed  case,  as 
is  already  stated,  shows  that  trains  stopped 
at  Bartonsrille  occasionally  to  take  on  pas- 
sengers and  freight,  and  to  let  passengers  off, 
and  to  deliver  freight  there,  but  this  was 
done  presumably  as  an  accommodation,  and 
did  not  create  or  establish  a  station  at  that 
point  The  result,  therefore,  is  that  the 
board  of  railroad  commissioners  had  no  au- 
thority to  make  the  order  which  they  did 
make,  and  from  which  the  appeal  was  taken. 
Judgment  that  the  order  of  the  commission- 
ers is  null  and  void  and  set  aside  and  held 
for  naught 


STATE  T.  PIANrBTTI. 

(Supreme  Coort  of  Vermont.    Caledonia.    Not. 
S,  1906.) 

1.  CtelUINAI.    Law— FOBIIKB    CSONYIOTIOR    OB 

AcQuiTTAii— Bab. 

A  conviction  or  acqalttal  only  Imra  snch  of- 
fenses as  were  in  fact  pat  in  Issue  on  the  form- 
er trial. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  14,  Criminal  Law,  H  382-409.] 

2.  Sake — Idertitt  or  GrrENSE. 

Where,  in  a  prosecution  for  the  illegal  sale 
of  Intoxicating  liquors,  defendant  introduced  tlie 
record  of  a  conviction  for  illegaily  selling  liq- 
uor, and  proved  tiiat  he  was  the  same  person 
so  convicted,  bnt  failed  to  introduce  any  evi- 
dence showing  that  the  offense  for  which  he 
was  convicted  was  the  identical  offense  on 
which  be  was  then  being  tried,  the  plea  was 
not  sustained. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  14,  Criminal  Law,  {  67&] 

3.  Same— Conviction— REVEBBAir—BFrBOT. 

An  information  charged  defendant  in  six 
counts,  with  illegal  sales  of  liquor  on  six  dif- 
ferent dates.  Defendant  was  convicted  by  a 
verdict  which  failed  to  identify  the  particular 
offense,  or  to  indicate  the  count  under  wtiich  the 
conviction  was  had.  Held,  that  such  verdict 
did  not  constitute  an  acquittal  on  all  of  the 
counts  in  the  information  except  one,  so  that 
on  reversal,  the  information  stood  as  though 
there  had  l>een  no  triaL 

4.  Saub— Spxoiai.  Pixa  — Dxriai.— Subse- 
qxTBNT  Trial. 

Where  a  plea  of  autrefois  acquit  or  con- 
vict is  determmed  against  accused,  he  is  en- 
titled to  ^lead  over  and  to  a  trial  on  his  plea 
of  not  guilty. 

Exceptions  from  Caledonia  County  Court; 
John  H.  Watson,  Judge. 

Frank  PianfettI  was  convicted  of  Illegaily 
selling  liquor,  and  he  brings  exceptions.  Re- 
versed and  remanded. 

Argued  before  ROWBLL,  C.  J.,  and  TI- 
LER, MUNSON,  POWERS,  and  MILES,  JJ. 


Taylor  &  Dutton,  for  plaintiff.  Ooy  Vi. 
Hill,  State's  Atty.,  and  Elisha  May,  for  the 
State. 

POWERS,  J.  Planfetti  and  another  were 
convicted  at  tlie  December  term,  1904,  of 
Caledimla  county  court  under  No.  90,  Acts  of 
1902,  of  one  offense  of  illegal  liquor  selling. 
The  information  on  which  they  were  tried 
contained  six  counts  charging  Illegal  sales  on 
May  20,  21,  22,  2S,  24,  and  June  1,  1904,  re- 
spectively, and  two  counts  charging  illegal 
keeping  for  sale  on  January  1,  and  June  1, 
1904,  respectively.  Many  witnesses  testified 
at  the  trial  to  unlawful  sales,  and  there  was 
nothing  in  the  verdict  to  Identify  the  particu- 
lar offense  of  which  th^  were  convicted,  or  to 
indicate  the  particular  count  under  wbicb 
the  conviction  was  had.  The  Judgment  enter- 
ed on  this  verdict  was  reversed  by  this  court 
at  its  October  term,  1906,  and  the  case  was 
remanded  for  a  new  trial.  State  t.  Barr  et 
al.,  78  Vt  97,  62  AtL  43.  In  tbe  meantime, 
at  tbe  June  term,  1906,  of  Caledonia  county 
court,  Planfetti  was  indicted  for  Illegal  sell- 
ing. The  indictment  contained  four  counts, 
charging  Illegal  sales  on  February  1,  10,  15, 
and  April  1,  1905,  respectively,  and  the  last 
count  charged  illegal  sales  at  divers  times. 
To  this  indictment  Planfetti  pleaded  guilty  to 
two  offenses,  and  paid  the  fine  imposed  by  the 
court  There  was  nothing  in  the  plea,  and 
there  is  nothing  In  the  record  of  tbat  case  to 
Identify  the  offense  or  the  count  in  the  Indict- 
ment to  which  tbe  plea  referred.  Tbe  case 
against  Barr  and  PianfettI  came  on  for  Its 
second  trial  at  tbe  December  term  of  said 
court,  and  separate  trials  were  granted  to  the 
respondents.  Planfetti  pleaded  not  guilty, 
and  a  special  plea  of  former  conviction  of  tbe 
same  offenses  In  bar.  Issue  was  Joined  on 
the  special  plea,  and  a  jury  trial  ordwed  and 
had  thereon.  Tbe  respondent  inti-oduced  tbe 
record  of  his  conviction  under  his  plea  of 
guilty  as  above  set  forth,  with  evidence  tend- 
ing to  identify  himself  as  the  respondent  in 
such  former  case,  and  rested.  Thereupon,  up- 
on motion  of  the  state's  attorney,  the  court 
ordered  a  verdict  against  the  respondent  on 
the  issue  raised  by  the  special  plea,  for  want 
of  evidence  tending  to  establish  tbe  identity 
of  tbe  offenses  charged  In  the  two  prosecu- 
tions. To  which  the  respondent  excepted. 
The  respondent  then  claimed  the  right  to  a 
trial  on  his  plea  of  not  guilty.  This  claim 
was  denied,  and  the  respondent  excepted. 
The  court  then,  without  further  hearing,  ren- 
dered judgment  In  chief  against  the  respond- 
ent for  one  offense  of  illegal  selling.  To  this 
the  respondent  excepted.  All  these  rulings  of 
tbe  court  were  pro  forma. 

1.  Under  the  special  plea,  the  burden  was 
on  the  respondent,  not  only  to  prove  by  the  ■ 
record  a  former  conviction,  but  to  establish 
the  identity  of  the  parties  and  the  offenses. 
1  BIsh.  Or.  Proc.  i  816.  To  make  the  defense 
therein  set  up  effectual,  tbe  offense,  of  which 
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the  respondent  stands  convicted,  mnst  be  the 
same  both  In  law  and  In  fact  wltb  the  one 
on  trial.  State  v.  Jangraw,  61  Vt  39,  17  Atl. 
733.  And  this  the  respondent  must  establish. 
Indeed,  this  Is  not  here  disputed ;  but  the  re- 
8i)ondent  insists  that  the  record  itself  makes 
a  prbna  facie  case  of  Identity  in  this  respect, 
and  invokes  the  rule  that  If  the  same  evidence 
required  to  support  this  prosecution  would 
have  warranted  a  conviction  in  the  otbor, 
identity  of  offenses  Is  established.  This  test 
is  frequently  applied,  and  Is  sanctioned  by 
many  authorities.  But  it  is  held  that  in  pros- 
ecntions  of  offenses  which  from  their  nature 
are  capable  of  repetition  (and,  It  might  be 
added.  In  common  experience  are  usually 
many  times  repeated),  each  separate  act  be- 
ing a  distinct  and  substantive  offense,  this 
test  Is  not  applicable,  and  that  no  presump- 
tion of  Identity  will  arise  from  the  fact  that 
evidence  sufficient  to  convict  under  one  would 
warrant  a  conviction  under  the  other.  In 
snob  cases,  the  respondent  must  show  affirma- 
tively, by  proof  outside  the  record,  that  the 
offenses  are  one  and  the  sam&  Thns  in  Roc- 
co  V.  State,  37  Miss.  357,  the  respondent  was 
charged  with  illegally  selling  liquor  to  John 
Hobart  He  pleaded  In  bar  a  former  convic- 
tion on  the  charge  of  illegally  selling  liquor  to 
John  Smith  and  divers  other  persons.  He 
dalmed  that  Inasmuch  as  he  might  have  been 
convicted  In  the  former  case  of  selling  to  John 
Hobart,  be  was  entitled  to  the  benefit  of  the 
presnmptlon  that  the  conviction  was  for  that 
offense.  But  the  court  held  that  the  charge 
being  of  an  offense  capable  of  repetition,  each 
of  wbl«di  would  constitute  an  offense,  there 
was  no  presumption  of  identity. 

In  Emerson  v.  State,  43  Ark.  872,  the  re- 
q>onda[it  was  charged  with  selling  liquor  to 
a  certain  minor  in  December,  1883.  He  plead- 
ed in  bar  a  former  conviction  under  an  in- 
dictment for  selling  to  the  same  minor  In  Sep- 
tember, 1883.  He  put  in  the  record  of  bis 
conviction  with  proof  of  the  identity  of  the 
minor  named,  and  asked  the  court  to  rule 
that  this  made  out  a  bar,  which  the  trial  coiirt 
declined  to  do.  In  affirming  this  ruling,  it 
was  held  that  the  record  did  not  raise  a  pre- 
sumption of  Identity,  and  that  the  test  above 
stated  did  not  apply.  In  State  v.  Andrews, 
27  Mo.  267,  a  prosecution  for  selling  liquor 
withont  a  license  with  a  plea  of  former  con- 
viction for  the  same  offense,  It  Is  said  that 
It  was  Incumbent  on  the  respondent  not  only 
to  produce  the  record  of  the  former  convic- 
tion, bnt  to  show  by  testimony  that  he  had 
l>een  previously  tried  for  identically  the  same 
offense  as  the  one  for  which  he  was  then 
prosecuted ;  and  that  it  was  not  sufficient  to 
sbow  that  the  evidence  offered  on  the  last 
trial  would  have  supported  the  first  indict- 
ment 

In  State  v.  Blabut,  48  Ark.  34,  2  S.  W.  190, 
the  respondent  was  charged  with  selling  liq- 
uor to  Nick  Grau,  a  minor,  on  January  15, 
1886.    He  pleaded  In  bar  a  conviction  under 


an  Indictment  charging  him  with  selling  to 
the  same  minor  on  February  15, 1886.  It  was 
held  that  the  conviction  was  no  bar  without 
proof  of  the  Identity  of  the  offenses  charged. 

State  V.  Sbafer,  20  Kan.  226,  opinion  by 
Judge  Brewer,  is  to  the  same  effect.  Two 
complaints  were  filed  charging  the  respondent 
with  selling  liquor  without  a  license  to  the  _ 
same  person,  at  the  same  place,  but  on  dif- 
ferent days,  one  August  22d,  the  other  August 
27th.  The  complaints  were  In  all  respects 
alike  except  In  the  statement  of  the  time  of 
the  commission  of  the  offense.  The  respond- 
ent pleaded  guilty  of  the  first  charge,  and  paid 
a  fine.  He  then  pleaded  that  conviction  In 
bar  of  the  second  charge.  It  was  held  that 
the  two  charges  being  prima .  fade  for  dif- 
ferent offenses,  one  would  not  bar  the  other 
without  proof  aliunde  that  the  same  transac- 
tion was  complained  of  in  the  two  actions. 
People  V.  smell,  131  N.  Y.  571,  30  N.  E.  47, 
holds  that  since  each  act  of  selling  without 
a  license  constitutes  a  separate  offense,  the 
acquittal  of  a  respondent  on  a  charge  of  sell- 
ing on  and  after  a  certain  date  is  no  bar  to  an 
indictment  for  a  sale  made  prior  to  the  trans- 
action to  which  the  record  of  acquittal  re- 
lates 

The  views  of  our  own  courtonthls  question. 
It  must  be  admitted,  have  not  been  at  all 
times  altogether  clear.  State  v.  Ainsworth. 
11  Vt  91,  is  In  full  accord  with  the  fore- 
going cases.  It  was  an  Information  in  11 
counts  charging  the  respondent  with  having 
sold  to  11  different  persons  named,  intoxicat- 
ing liquors  by  small  measure.  Under  the 
plea  of  not  guilty  the  respondent  offered  to 
prove  that  he  had,  at  the  previous  term  of 
court,  been  convicted  of  selling  by  small 
measure  to  divers  persons  named.  But,  it 
appearing  that  none  of  the  persons  named 
in  that  indictment  were  the  same  as  those 
specified. in  the  Information  on  trial,  the 
court  held  that  the  conviction  was  no  bar, 
and  rejected  the  evidence.  In  sustaining  this 
ruling,  the  court,  after  alluding  to  the  fact 
that  each  act  of  selling  was  a  distinct  of- 
fense, said:  "When  a  man  is  shown  guilty 
of  an  offense,  be  may  defend  himself  by  the 
plea  of  autrefois  convict,  as  was  attempt- 
ed in  this  case.  To  sustatai  this  defense,  the 
respondent  must  show  that  he  has  been  legal- 
ly convicted  of  the  same  offense  for  which 
he  Is  now  prosecuted.  To  this  end,  he  must 
produce  the  record  of  conviction,  and  must 
then  produce  substantive  testimony  to  sbow 
the  Jury  that  It  was  identically  the  same 
offense  as  the  one  for  which  he  Is  now  pros- 
ecuted. In  this  case  the  respondent  was 
shown  guilty  of  a  certain  act  of  selling.  He 
showed  a  conviction  of  an  act  of  selling 
which  conviction  was  after  the  one  now 
proved,  but  he  offered  no  testlmoAy  tending 
to  show  it  was  the  same  act  The  former 
Indictment  was  for  an  act  of  selling  alleged 
to  be  to  a  different  person.  This  tended  to 
sbow  It  was  a  different  act.  The  respondent 
seemed  to  insist  that  If  the  offense  was  corn- 
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mitted  before  tbe  former  Indictment,  that 
was  a  bar.  The  court  very  correctly  decided 
the  law  to  be  otherwise,  and  most  clearly  the 
respondent  did  not  Bhow  that  the  offense, 
for  which  he  was  conrlcted,  was  tbe  sapie 
as  that  now  shown  against  him."  It  Is  true 
that  tbe  court,  In  this  opinion,  makes  some 
•  account  of  the  fact  that  the  persons  sold  to 
are  named  in  the  charges,  and  appear  to  be 
different  In  the  two.  But  the  rule  adopted  Is 
the  rule  of  the  cases  above  cited,  and  we 
should  regard  It  as  full  authority  for  the  dis- 
position of  the  question  now  under  considera- 
tion were  It  not  for  the  fact  that  the  Judges 
have  seemed  to  be  somewhat  uncertain  as  to 
Its  proper  scope  and  effect 

In  State  t.  Smith,  22  Vt  74,  which  was  an 
Indictment  for  selling  containing  three 
connts,  the  state  was  allowed  to  give  evi- 
dence tending  to  prove  sales  exceeding  in 
number  the  counts  In  tbe  Indictment  In  tbe 
Supreme  Gomrt  It  was  urged  In  behalf  of  tbe 
respondent  that  this  action  of  the  trial  court 
was  error,  because,  on  conviction,  the  record 
could  not  be  pleaded  in  bar.  In  disposing 
of  this  proposition.  Judge  Bennett  proceeds 
at  some  length  to  show  arguendo  that  tbe 
conviction  should  be  held  to  be,  prima  facie, 
a  bar  to  a  prior  offense.  He  even  says  that 
there  Is  not  In  State  y.  Alnswortb  anything 
at  variance  with  this  Idea. 

In  State  v.  Nutt,  28  Vt  508,  It  is  held  that 
a  conviction  of  being  a  common  seller  was 
a  bar  to  a  prosecution  for  Individual  sales 
made  prior  to  tbe  filing  of  the  complaint 
But  Judge  Bennett  says  In  tbe  opinion:  "Tbls 
is  not  like  the  case  where  the  conviction 
relied  upon  In  bar,  was  for  an  individual  act 
of  sale." 

In  State  v.  Haynes,  35  Vt,  at  page  567,  It 
Is  said  by  Judge  Aldls:  "By  the  practice  be- 
fore this  statute  was  passed  (No.  3,  p.  8, 
Acts  of  1856)  It  was  held  that  a  conviction 
on  a  plea  of  guilty  upon  an  indictment  for 
selling  liquor,  was  a  bar  to  any  subsequent 
prosecution  for  any  offense  committed  prior 
to  the  finding  of  the  Indictment"  From  the 
fact  that  no  case  Is  cited,  nor  Is  any  to  be 
found,  wherein  this  question  bad  been  so  de- 
cided, we  infer  that  the  practice  referred  to 
was  one  which  had  obtained  In  tbe  trial 
courts  only. 

It  is  to  be  observed  that  the  point  now 
under  consideration  was  not  up  for  deter- 
mination in  these  last  three  cases,  and,  not- 
withstanding tbe  dicta  referred  to,  we  regard 
State  V.  Alnswortb  sound  in  principle  and  ap- 
plication, and  a  correct  statement  of  tbe  law. 
That  a  conviction  or  acquittal  only  bars  such 
offenses  as  were  put  in  Issue  on  the  former 
trial  Is  abundantly  shown  by  State  v.  Brown, 
49  Vt  437.  In  that  case  the  respondent  of- 
fered in  evidence  a  certified  copy  of  the  rec- 
ord of  bis  acquittal,  and  requested  the  court 
to  charge  that  the  acquittal  shown  thereby 
was  a  bar  to  a  conviction  for  the  same  of- 
fenses tried  and  determined  In  that  case,  and 
for  all  offenses  committed  prior  to  the  day 


of  tbe  exhibition  of  tbe  complaint  in  that 
case.  It  was  held  that  the  acquittal  barred 
all  the  offenses  put  In  Issue  In  the  former 
case,  but  did  not  bar  such  offenses  as  might 
have  been,  but  were  not  shown  by  the  record 
or  otherwise  to  have  been  put  In  issue  in 
the  former  case. 

The  record  being  no  evidence  of  the  iden- 
tity of  the  offense,  there  was  nothing  to 
leave  to  tbe  jury  under  the  special  plea, 
and  there  was  no  error  In  directing  a  ver 
diet  thereon.  However  it  might  be,  if  the 
question  were  whether  or  not  the  court  could 
legally  order  a  verdict  of  guilty,  no  good  rea- 
son exists  why  on  a  preliminary  issue  like 
this,  not  In  anywise  Involving  the  question 
of  tbe  guilt  of  the  accused,  any  different  mie 
should  obtain  tban  in  a  civil  case  similarly 
situated.  One  of  tbe  essential  elements  of 
that  defense  being  entirely  unsupported  by 
evidence,  it  was  as  If  no  evidence  at  all  bad 
been  offered  under  the  plea,  in  which  case 
a  submission  to  the  Jury  would  have  been 
unnecessary.  Johnson  v.  State,  34  Tex.  Cr. 
E.  115,  29  S.  W.  473. 

2.  It  Is  urged  that  the  conviction  of  one  of- 
fense on  the  first  trial  was,  in  legal  effect, 
an  acquittal  on  all  the  counts  in  the  Informa- 
tion save  one,  and  as  there  is  nothing  in  the 
record  to  show  which  count  the  conviction 
was  on  or  to  which  the  Implied  acquittal 
is  to  apply,  there  is  nothing  left  on  wblcb 
the  court  could  proceed  to  trial  at  all.  The 
proposition  that  a  conviction  on  one  count 
only  of  an  Information  or  Indictment  contain- 
ing several  Is  In  law  an  acquittal  on  the 
others  is  supported  by  many  authorities.  In 
State  V.  Klttie  et  al.,  2  Tyler,  471,  the  re- 
spondents were  tried  on  an  indictmott  con- 
taining four  counts.  Tbe  Jury  rendered  a 
verdict  of  guilty  on  tbe  fourth  count  only, 
and  they  appealed.  The  court  thereupon 
required  them  to  plead  to  the  fourth  count 
only,  evidently  treating  the  conviction  below 
as  an  acquittal  on  the  other  three  counts,  on 
the  charges  contained  in  which  the  respond- 
ent should  not  again  be  put  in  Jeopardy. 
There  are  cases,  however,  which  bold  tbe 
verdict  to  be  entire,  and  allow  a  retrial  upon 
tbe  whole  case  if  it  is  set  aside.  State  v. 
Stanton,  23  N.  O.  424;  State  v.  Com'rs,  3 
Hill  (8.  C.)  239.  We  held  In  State  v.  Bradley. 
67  Vt  465,  82  Atl.  238,  that  one  accused  of 
murder  In  the  first  degree  and  convicted  of 
murder  In  the  second  degree,  could,  upon  re- 
versal, be  retried  on  tbe  original  charge. 
Tbe  reasonhig  of  that  case  is  equally  ap- 
plicable to  tbe  case  In  band,  and  is  conclu- 
sively against  the  soundness  of  tbe  Kittle 
Case;  and,  though  it  is  necessary  to  overrule 
the  Kittle  Case  to  do  so  we  bold  that  tbe 
former  verdict  and  the  Implied  acquittal  inci- 
dent thereto  fell  together  upon  reversal,  and 
left  the  information  to  stand  as  though  there 
bad  been  no  trial. 

3.  Was  the  respondent  entitled  to  a  trial  on 
his  plea  of  not  guilty?  At  common  law  a 
respondent  was  allowed  to  plead  over   In 
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nses  of  felony,  only.  But  this  nde,  original- 
ly adopted  In  favorem  yitee,  did  not  extend 
to  mlgdemeanors.  1  Chit.  Crim.  Law,  *4ei, 
and  cases.  In  this  country  the  holdings 
are  not  uniform.  In  1  Blah.  Cr.  Proc.  {  755, 
the  mle  la  stated  to  be  that  when  the  issue 
on  the  special  plea  becomes  one  of  law,  and 
it  is  decided  against  the  respondent,  he  Is 
allowed  to  plead  over  In  misdemeanors  as 
well  as  felonies.  But  when  the  issue  be- 
comes one  of  fact,  and  is  decided  against  the 
respondent.  In  misdemeanors  It  amounts  to  a 
conviction,  and  the  court  proceeds  to  fix  the 
penalty.  The  reason  for  this  distinction  Is 
said  to  be  that  the  respondent  is  supiMsed 
to  know  the  facts,  and  If  such  an  issue  is 
found  against  him,  the  Judgment  should  be 
final  on  account  of  the  falsehood.  But  since 
a  reqrandent  is  not  presumed  to  know  the 
law,  the  determination  of  such  an  issue 
against  bim  should  not  prejudice  his  rights, 
and  Judgment  should  be  a  respondent  ouster. 
Barge  v.  Com.,  3  Pen.  &  W.  (Pa.)  262,  23 
Am.  Dec.  81.  On  the  other  hand.  In  Whar- 
ton's or.  PI.  &  Pr.  (9th  Ed.)  S  486,  it  Is  said 
that  when  the  plea  of  autrefois  acquit  or 
oonvlct  la  determined  against  a  respondent. 
In  thlB  country.  In  most  cases,  he  Is  allowed 
to  plead  over,  and  to  tiave  his  trial  for  the 
offense  itsdf,  no  note  being  made  of  the  dis- 
tinction above  referred  to.  This  proposition 
is  laid  down  in  May's  Cr.  L.  {  122  and  12  Cyc. 
377,  and  is  frequently  said  to  be  supported 
by  the  great  weight  of  American  authorities. 
Tlie  fkct  is  that  jeach  of  the  rules  referred 
to  1b  supported  by  cases,  and  an  examination 
of  the  authorities  cited  in  support  of  the  rule 
last  stated  shows  that  the  text-writers  have, 
in  many  instances,  failed  to  make  note  of  the 
fact  that  the  issue  made  in  the  case  was  one 
of  law,  many  of  them  being  demurrers  to 
the  q>eclal  plea.  McFarland  v.  State,  68 
Wis.  400,  32  N.  W.  226,  60  Am.  St  Bep.  867, 
is  a  vigorous  authority  for  allowing  the  re- 
spondent to  plead  over.  And  In  addition  to 
the  teasoDS  there  given  In  support  of  such 
procedure,  it  may  be  suggested  that  there  is 
no  more  reason  in  drawing  a  conclusive  pre- 
sumption of  guilt  from  the  respondent's  mis- 
statement of  fact  in  his  plea,  than  from  such 
misstatement  in  his  evidence.  We  regard 
this  rule  as  more  consistent  with  the  theory 
of  the  rights  of  the  accused  and  we  adopt 
it  as  the  law  of  this  court,  and  hold  that  the 
respondent  should  have  been  granted  a  trial 
on  his  plea  of  not  guilty. 

The  pro  forma  Judgment  Is  reversed,  ver- 
dict set  aside,  and  cause  remanded. 


TOWN  OP  JERICHO  v.  TOWN  OP  HUNT- 
INGTON. 

(Saprama  Court  of  Vermont.    Chittenden. 
Nov.  22,  1906.) 

1.  BvnmifCB— Bcs  OxsTiB— Statements  Oon- 

mCTED    WITH  TBANSACTIONS. 

He  declarations  of  a  man  made  in  arran- 
ging for  the  removal  of  hla  family  from  one 


town  to  another,  and  in  connection  with  making 
an  arrangement  for  thef  board  of  his  family 
in  the  latter  town,  are  admissible  as  a  part 
of  the  res  gestae,  on  the  question  of  bis  pauper 
settlement 

SE3d.  Note.— For  cases  in  point  see  Cent  Dig. 
.  20,  Evidence,  S  312.] 

2.  Same. 

In  a  suit  involving  the  question  of  the  resi- 
dence of  a  pauper,  the  character  of  his  stay 
at  a  designated  place  was  in  dispute,  and  one 
party  offered  to  show  that  the  pauper  had  stat- 
ed tnat  be  left  the  designated  place  becauser  of 
a  misunderstanding  with  a  third  person.  Held, 
that  the  evidence  was  not  a  part  of  the  res 
ge^tse,  and  was  properly  excluded. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  {  312.] 

8.   PaUPEBS— SeTTLEKENT— EVIDBNCB— Admw- 
SIBIUTT. 

In  a  snit  involving  the  question  of  the 
residence  of  a  pauper,  the  character  of  bis 
stay  at  a  designated  place  was  in  dispute,  and 
one  party  offered  to  prove  that  a  day  or  two 
before  the  pauper  went  to  the  designated  place 
a  witness  called  his  attention  to  the  fact  that 
a  third  person  wanted  a  man  to  go  onto  his 
place,  there  to  stay  for  a  year  on  specified 
terma  Held,  that  the  evidence  was  inadmis- 
sible; it  not  proving  the  arrangement  between 
the  pauper  and  the  third  person. 
4.  Same. 

In  a  suit  involving  the  question  of  the 
residence  of  a  pauper,  the  character  of  his 
stay  at  a  particular  place  was  In  dispute,  but 
the  evidence  of  both  parties  showed  that  he 
was  working  for  a  third  person  at  the  partic- 
ular place ;  one  party  testifying  that  the  work 
was  of  a  temporary  character.  Held,  that  evi- 
dence that  a  witness  saw  the  pauper  doing 
something  while  at  the  home  of  the  third  persou 
was  immaterial,  in  the  absence  of  an  offer  to 
prove  the  arrangement  under  which  the  pauper 
was  there. 

Exceptions  from  Chittenden  County  Court; 
Willard  W.  Miles,  Judge. 

Action  by  the  town  of  Jericho  against  the 
town  of  Huntington  for  the  support  of  a 
pauper.  In  which  defendant  pleaded  the  gen- 
eral issue.  There  was  a  verdict  and  judg- 
ment for  plaintiff,  and  defendant  excepts. 
Affirmed. 

Argued  before  KOWELL,  C.  J.,  and  TY- 
LER, MUNSON,  WATSON,  HASELTON,  and 
POWEES,  JJ. 

L.  P.  Wilbur  and  (X  8.  Palmer,  for  plaln- 
tifl.    y.  A.  Buliard,  for  defendant 

HASELTON,  J.  This  was  an  action  under 
the  statute  to  recover  for  expenditures  in 
the  support  of  one  George  La  Tullppe,  a 
pauper.  Trial  by  Jury  was  had,  and  the 
verdict  and  Judgment  were  for  the  plaintUC. 
It  was  conceded  that  the  verdict  and  Judg- 
ment were  right  provided  the  requisite  three 
years'  continuous  residence  of  La  Tulippe  had 
been  in  the  defendant  town.  The  exceptions 
taken  and  relied  on  were  to  the  admission 
and  rejection  of  evidence.  The  evidence  on 
the  part  of  the  plaintiff  tended  to  show  that 
La  Tulippe,  with  his  family,  removed  from 
Wlillstoo  to  Huntington  In  the  fall  of  1897, 
and  that  In  arranging  for  the  removal  La 
Tullppe  went  beforehand  to  the  house  of  John 
La  Flash  in  Huntington  and  engaged  board. 
Under  objection  and  exception  La  Plash  was 
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allowed  to  testify  to  declarations  of  La 
Tullppe,  connected  wltb  tbe  transactiOD  of 
arranging  for  board,  evincing  an  intention  to 
reside  in  Huntington,  and  no  longer  in  Wll- 
liston.  These  declarations  of  La  Tullppe 
must  be  considered  to  have  accompanied  the 
act  uf  removing,  and  as  tbey  characterized 
the  act  they  were  admissible. 

It  appeared  that  after  La  Tullppe  removed 
to  Huntington  he  and  his  wife  and  children 
were  for  a  time  at  the  home  of  one  Harvey 
In  Hlnesburgh.  The  evidence  on  the  part  of 
the  plaintiff  tended  to  show  that  the  time 
was  about  one  week,  and  that  they  were  there 
temporarily  helping  Harvey,  during  a  sick- 
ness, to  do  chores  and  other  work,  with  tbe 
intention  of  retaming,  as  they  did,  to  Hunt- 
ington. The  evidence  on  the  part  of  the  de- 
fendant tended  to  show  that  La  Tullppe  was 
in  Hinesbargh  about  two  we^s,  that  he  went 
there  to  reside,  and  was  residing  there  an- 
der  an  agreement  by  which  he  was  to  carry 
on  Harvey's  farm  for  a  year,  board  and  care 
for  Harvey,  who  was  an  old  man,  and  cut 
and  draw  wood  on  shares  from  the  farm  to 
the  market.  Tbe  character  of  La  Tulippe's 
stay  In  Hlnesburgh  being  in  dispute,  the 
defendant  offered  to  show  that  at  some  time 
after  he  bad  gone  back  to  Huntington,  and 
before  he  went  to  the  plaintiff  town.  La 
Tullppe  told  one  O'Brien  that  be  left  Har- 
vey's because  of  a  misunderstanding;  "that 
he  couldn't  get  along  with  the  old  man,  and 
therefore  threw  up  the  contract  under  which 
he  had  gone  to  Harvey's  to  reside."  Evi- 
dence under  the  offer  was  excluded,  and  its 
exclusion  was  proper.  The  offered  evidence 
accompanied  and  characterized  no  act,  and 
was  in  no  sense  any  part  of  any  res  gestse. 
It  was  not  receivable  under  the  rule  relating 
to  the  admissions  of  parties,  for  La  Tulippe 
was  not  a  party.  It  was  not  admissible  as 
impeaching  evidence,  for  La  Tulippe  was  not 
a  witness,  and,  if  he  bad  be«i.  a  foundation 
most  liave  been  laid  for  such  evidence. 

The  defendant  called  one  Michael  Bradley, 
and  offered  to  show  by  bim  that  a  day  or 
two  before  La  Tullppe  went  to  Harvey's 
Bradley  called  his  attention  to  the  fact  that 
Harvey  "wanted  a  man  to  go  onto  his  place 
to  stay  for  a  year  to  cut  lumber  or  wood  at 
tbe  halves  and  draw  it  away,  and  live  with 
the  old  man  and  take  care  of  him."  This 
evidence,  as  the  court  held,  was  inadmissible. 
It  was  no  evidence  tencUng  to  show  what 
the  arrangement  between  La  Tullppe  and 
Harvey  actually  was.  A  party's  claim  as  to 
what  a  contract  was  cannot  be  supported  by 
such  evidence.  The  offered  evidence  did  not 
tend  to  show  why  La  Tulippe  went  to  Har- 
vey's, since,  for  anything  that  appears,  the 
conversation  may  well  have  been  had  after 
Bradley  was  informed  that  La  Tullppe  was 
going  to  Harvey's  for  some  purpose.  There 
was  a  further  offer  to  sliow  that  two  or  three 
days  after  this  conversation  Bradley  saw 
La  Tullppe  at  Han'ey's,  and,  in  the  language 
of  the  offer,   "to   show   what   he  saw    La 


Tulippe  doing  there,"  meaning,  of  ooio-se, 
at  that  time.  The  evidence  thus  further  of- 
fered was  excluded,  and  in  its  exclusion  there 
was  no  error.  It  would  have  been  immn- 
terlal  to  show  that  Bradley  saw  La  Tullppe 
at  Harvey's,  for  tbe  evidence  on  both  sides 
tended  to  sliow  ttiat  he  was  there;  and  It 
would  have  been  immaterial  to  show  that 
Bradley  saw  La  Tullppe  doing  something 
while  there,  since  tbe  evidence  on  both  sides 
tended  to  show  that  he  was  there  at  work. 
If  Uie  defendant  desired  to  show  that  his 
witness  saw  La  Tulippe  doing  work  at  Har- 
vey's that  made  in  favw  of  the  defendant's 
claim  as  to  the  arrangement  under  which  La 
Tulipi)e  was  there,  the  offer  should  have  been 
specific  enough  to  make  the  relevancy  of  the 
offered  evidence  apparent  to  the  court. 
Judgment  affirmed. 


STATE  V.  WILSON. 

(Supreme  Court  of  Vermont    Lamoille.   Dec.  8, 
1906.) 

Physicians— Pbacticino  Wrmour  License— 
IiiDicncENT— Lakouagk  op  Statote. 

An  indictment,  charging  that  defendant  "did 
hold  himself  out  to  the  public  as  a  physician  in 
this  state  without  having  •  •  *  passed  the 
examination  required  by  law,  *  •  *  and 
without  having  received  a  license,"  following  the 
language  of  the  statute,  was  insufficient,  as  de- 
fendant was  entitled  to  know  in  what  manner 
it  was  claimed  that  he  held  himself  out  as  a 
physician. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Physicians  and  Surgeons,  S  9.] 

Exceptions  from  Lamoille  County  Court: 
George  M.  Powers,  Judge. 

A.  J.  Wilson  was  indicted  for  practicing 
medicine  without  a  license,  and  from  a  judg- 
ment overruling  his  demurrer,  be  brings  ex- 
ceptions.   Reversed. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, MUNSON,  WATSON,  HASELTOX,  and 
MILES,  JJ. 

F.  G.  Bicknell,  State's  Atty.,  for  the  State. 
T.  R.  Gordon,  and  R.  W.  Hulburd,  for  re- 
spondent. 

TYLER,  J.  This  case  is  here  upon  demur- 
rer to  an  indictment  found  against  tbe  re- 
spondent for  practicing  medicine  without  a 
license  in  violation  of  the  laws  of  tbe  state. 
The  material  allegation  is  that  the  respondent 
"did  bold  himself  out  to  the  public  as  a 
physician    in    this    state,    without    having 

♦  ♦  *  passed  the  examination  required  by 
law,  »  •  •  and  without  having  received 
a    license    from    the    medical    registration 

♦  •    «    to  practice  as  a  physician." 

The  only  specification  of  the  commission  of 
an  offense  by  the  respondent  la  contained  in 
the  words,  "did  hold  himself  out  to  the  pub- 
lic as  a  practicing  physician  in  this  state." 
The  respondent  contends  that  this  Is  insuffi- 
cient under  the  rules  of  criminal  pleading; 
that  he  is  entitled  to  be  informed  of  the 
manner  in  which  the  state  claims  that   lie 


Digitized  by 


(joogle 


Vt) 


KITTBBDOB  t.  KITTSEDGB. 


held  himself  oat  as  a  physician.  It  la  gen- 
erally sufficient  to  charge  the  offense  In 
the  language  of  the  statute,  without  a  fur- 
ther deecriptlon,  where  the  act  prohibited  Is 
Itself  unlawful;  and  If  the  complaint  substan- 
tially follows  the  act  and,  by  Its  natural  con- 
struction, charges  the  offense  described  there- 
in, it  will  be  good.  On  the  other  hand,  a 
complaint  Is  not  sufficient,  though  it  charges 
the  offense  in  the  exact  language  of  the  stat- 
ute, where  the  words  of  the  statute  do  not 
embrace  a  definition  of  the  offense,  or  where 
the  acts  are  not  In  themselyes  unlawful.  10 
Bnc.  PI.  &  Pr.  50.  This  Is  in  accord  with  the 
general  rule  laid  down  in  1  Chit  Crim.  Law, 
228.  230,  and  In  Bisb.  Crim.  Proc.  i  284,  that 
all  indictments  ought  to  charge  a  man  with 
a  particular  specific  offense,  and  not  with 
being  an  offender  hi  general ;  for  no  one  can 
know  what  defense  to  make  to  a  charge  which 
Is  thus  uncertain.  "Whether  an  Indictment 
In  the  words  of  a  statute  Is  sufficient  or  not 
depends  upon  the  manner  of  stating  the  of- 
fense In  the  statute.  If  every  fact  necessary 
to  constitute  the  offense  Is  charged  or  neces- 
sarily implied  by  following  the  language  of 
the  statute,  the  Indictment  In  the  words  of 
the  statute  Is  undoubtedly  sufficient,  other- 
wise not.  1  Arch.  Crim.  Prac.  ft  PI.  268. 
In  the  well-considered  and  often-cited  case. 
State  y.  Higglns,  CSS  Vt  108.  it  is  said  that 
while  an  indictment,  founded  upon  a  statute, 
must  follow  the  words  of  the  statute,  and 
state  all  the  circumstances  enumerated  by 
it.  In  defining  the  offense,  it  frequently  hap- 
pens that  such  a  description  Is  not  In  Itself 
sufficiently  minute  and  specific.  The  com- 
plaint In  that  case  was  framed  under  an  act 
which  made  it  an  offense  for  any  person,  to 
act  as  the  agent  of  another  In  the  sale  of 
qilritnous  liquors;  held  that  the  complaint  was 
defective  on  demurrer  in  not  naming  the  per- 
sons or  firms  for  whom  the  respondent  acted 
as  agent. 

In  State  t.  Benjamin,  49  Vt  101,  the  re- 
qiond«it  was  Indicted  for  aiding  one  In  pro- 
curing liquors  to  be  disposed  of  for  unlawful 
purposes.  The  indictment  was  held  defective 
in  not  setting  out  how  the  respondent  aided. 
In  State  v.  Flske,  66  Vt  434,  29  AO.  633,  the 
indictment  charged  the  defendant  with  mak- 
ing public,  by  print  and  writing.  Information 
as  to  where  the  means  for  committing  a  crim- 
inal act  could  be  obtained;  held  that  the 
indictment  should  have  alleged  the  manner  In 
which  the  print  and  writing  were  circulated 
and  made  public.  In  State  v.  Soragan,  40 
Tt  430,  It  was  decided  that  a  general  allega- 
tion of  disobedience  by  a  respondent  of  an  or- 
der of  the  health  officer  of  a  city  was  too 
loose  for  criminal  proceedings;  that  the  or- 
der and  the  act  of  disobedience  should  have 
been  set  out  It  has  been  decided  by  some 
courts,  under  statutes  prohibiting  the  prac- 
tice of  medicine  without  a  license,  and  which 
ennmorated  various  acts  which  shall  be  re- 
garded aa  't>ractlcing  medicine,"  that  an  In- 


dictment charging  the  offense  must  allege 
some  one  of  the  acts  so  enumerated.  Bugbes, 
C.  L.  &  Proc.  i  1883,  and  notes.  There  are 
various  ways  in  which  the  respondent  might 
have  held  himself  out  to  the  public  as  a  phy- 
sician, and  he  Is  entitled  to  know  in  what 
manner  the  state  claims  he  "held  himself  out" 
before  he  is  compelled  to  plead.  As  the 
rule  is  sometimes  stated,  the  allegation  must 
descend  far  enough  into  particulars,  and  be 
certain  enough  In  its  frame  of  words  to  give 
the  respondent  reasonable  notice  of  what  will 
be  produced  against  him  at  the  trial.  We 
think  the  allegation  in  the  Indictment  does 
not  fulfill  the  respondent's  right  under  the 
Constitution  "to  demand  the  cause  and  na- 
ture of  bis  accusation." 

Our  decision  upon  this  point  makes  It  un- 
necessary to  consider  the  constitutional  ques- 
tion raised  by  the  exceptions.  Blanchard  v. 
Barre,  77  Vt  420,  60  Atl.  970. 

t>emurrer  sustained,  indictment  held  Insuf- 
ficient and  quashed.  Judgment  reversed,  ver- 
dict set  aside,  and  respondent  discharged. 


KITTREDGB  et  aL  v.  KITTRBDGE. 

(Snnreme  Court  of  Vermont.    Orange.    Nov.  22, 
1906.) 

1.  HUSBARO  ANO  WiFt— CONTBACT  TO  COHVET 
LAN  D— ENFOBCKKENT. 

Where,  by  agreement  between  a  husband 
and  wife,  the  wife  was  to  convey  a  portion  of 
her  farm  to  the  husband,  in  consideration  of 
his  joining  with  her  in  deeding  the  remainder 
to  her  cUldren,  the  conveyance  having  been 
made  to  him,  she  was  entitled  to  maintain  a  bill 
to  enforce  specific  performance  on  his  part, 
notwithstanding  the  marital  relation. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  §  752.} 

2.  Same— Defenses.  

The  fact  that  Acts  1896,  p.  42.  No,  49, 
authorizing  the  court  of  chancery  in  Its  discre- 
tion on  a  wife's  petition  to  empower  her  to 
convey  her  real  estate  by  separate  deed,  is  un- 
constitutional as  depriving  the  husband  of  his 
property  without  due  process  of  law,  was  no  de- 
tense  to  the  bill. 

3.  FBAuns,  Statxtte  of— Part  Performance. 

Where,  by  oral  agreement,  a  wife  was  to 
convey  a  portion  of  her  farm  to  her  husband 
in  consideration  of  his  joining  with  her  in  deed- 
ing the  remainder  to  her  children,  ttie  convey- 
ance having  lieen  made  to  him,  and  the  chil- 
dren l>eing  in  possession  of  the  part  of  the  farm 
which  was  to  be  conveyed  to  them,  the  agree- 
ment was  no  longer  within  the  statute  of  frauds 
BO  as  to  defeat  a  bill  by  her  for  specific  perform- 
ance. 

Appeal  In  Chancery,  Orange  County; 
James  M.  Tyler,  Chancellor. 

Suit  by  Ida  F.  Kittredge  and  others 
against  Albert  K.  Kittredge.  From  a  decree 
dismissing  the  bill,  complainants  appeal. 
Reversed    and    remanded. 

Argued  before  ROWELL,  O.  J.,  and  MUN- 
80N,  WATSON,  HASELTON,  POWERS,  and 
MILES,  JJ. 

R.  M.  Harvey,  for  appellants.  Darling  ft 
Wilson,  for  appellee. 
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HA^ELTON,  X  This  bill  as  amended  Is  a 
bill  to  compel  specific  performance.  Ida  F. 
Etttredge,  by  her  next  friend,  and  Rollln  B. 
Prescott  and  Gertrude  E.  Prescott  are  com- 
plainants in  the  amended  bill  in  this  cause. 
The  defendant  answered  the  amended  bill, 
and  incorporated  a  demurrer  therein.  The 
court  of  chancery  rendered  a  decree  snstaln- 
Ing  the  demurrer  to  the  amended  bill  and  dis- 
missing the  same.  The  complainants  ap- 
pealed. Among  the  facts  set  out  in  the  bill 
as  amended  are  the  following:  Albert  K. 
Kittredge  and  Ida  F.  Klttredge  are  husband 
and  wife.  They  were  married  in  ISO."!.  Rol- 
lln B.  Prescott  and  Gertrude  E.  Prescott  are 
children  of  Ida  F.  by  a  former  husband,  and 
are  of  legal  age.  At  the  time  of  the  mar- 
riage of  Ida  F.  and  Albert  K.  the  former 
owned  In  her  own  right  a  certain  farm  called 
the  "Prescott  Farm."  In  1903  the  said  Ida 
F.,  was  indebted  to  her  children  Rolltn  B. 
Prescott  and  Gertrude  B.  Prescott,  and  had 
no  property  out  of  which  to  pay  them  except 
the  farm.  At  the  same  time  her  husband 
Albert  E.,  was  claiming  an  Interest  In  the 
farm  by  virtue  of  the  marital  relation. 
Thereupon  an  agreement  was  entered  into  be- 
tween the  complainants  and  the  defendant  by 
which  a  portion  of  the  farm  was  to  be  con- 
veyed to  the  husband  through  a  third  per- 
son, and  by  which.  In  return,  he  was  to  Join 
with  his  wife  in  deeding  the  remainder  of 
the  farm  to  bis  wife's  children  hereinbefore 
named.  The  part  of  the  agreement,  which 
was  for  the  benefit  of  the  husband,  was  car- 
ried out,  but  he,  having  got  the  tienefit  of  the 
arrangement,  refused  to  perform  on  his  part 
However,  the  said  Rollln  and  Gertrude  are 
In  pos8e.<;slon  of  the  part  of  the  farm  to  which 
the  defendant's  agreement  in  respect  to  a 
deed  to  them  related.  The  marital  relation 
does  not  embarrass  a  court  of  equity  In  a  case 
such  as  the  bill  states.  Plnney  v.  Fellows, 
16  Vt  523;  Barron  v.  Barron,  24  Vt  375; 
Frary  v.  Booth,  37  Vt  87 ;  Curtis  v.  Simpson, 
72  Vt  232,  47  Atl.  829.  The  contract  here 
was  peculiarly  one  for  cognizance  and  en- 
forcement in  a  court  of  equity.  Mann  ▼. 
Mann's  Est,  53  Vt  48,  65.  The  unconstitu- 
tionality of  No.  49,  p.  42,  Acts  of  18i)6,  as 
amended  by  No.  66,  p.  38,  Acts  of  1898,  see 
Hubbard  v.  Hubbard,  77  Vt  73,  58  Ati.  969, 
67  L.  R.  A.  969,  107  Am.  St  Rep.  749,  is  ir- 
relevant to  the  case  stated  in  the  amended 
bill.  Here  is  no  attempt  to  deprive  the  hus- 
band of  his  property  without  due  process  of 
law,  but  rather  an  attempt  to  prevent  him 
from  defrauding  his  wife  and  the  other  com- 
plainants. The  case  has  the  elements  which 
make  a  decree  for  specific  performance  essen- 
tially a  matter  of  course,  though,  to  speak 
with  exactitude,  the  granting  of  such  a  decree 
rests  in  the  discretion  of  the  court  Fowler 
V.  Sands,  73  Vt  236,  60  Atl.  1067.  The  stat- 
ute of  frauds  Is  suggested  as  an  obstacle,  but 
by  such  performance  and  possession  as  are 
set  out  in  the  bill  the  agreement  is  taken 
out  of  the  statute  of  frauds.    Stark  r.  Wild- 


er, 86  Vt  752;  Grlflith  y.  Abbott,  56  Vt  356; 
Holmes  V.  Caden,  57  Vt  111;  Smith  V. 
Pierce,  65  Vt  200,  25  Atl.  1092. 

The  decree  sustaining  the  demurrer  to 
the  amended  bill  and  dismissing  the  same  is 
reversed,  the  bill  is  adjudged  sufficient,  and 
the  cause  is  remanded. 


SEARS  V.  DUI-INO. 

(Supreme  Court  of  Vermont  Windsor.   Nov.  22, 
1906.) 

1.  Tbiai^-Instbuctions— ScmcIENCT. 

Where,  in  slander,  defendant  testified  that 
he  had  no  knowledge  of  the  matter  and  that  he 
was  told  the  story  by  a  third  person,  without 
admitting  that  he  did  not  believe  the  story,  an 
exception  to  the  charge  on  malice,  based  on  the 
ground  that  defendant  had  admitted  that  he  did 
not  lielieve  the  words  spoken,  were  untenable. 

2.  Appeal.— Pbesentation    ow    Grounds    op 
Review. 

The  Supreme  Court  will  not  consider  ques- 
tions relating  to  the  charge  of  the  court  ont- 
side  of  the  ground  specified  in  the  exceptions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  i  1631.] 

3.  Tbial  —  Abguuent   or   Counsel  —  Rs- 

VEBSIBLE  EBBOB. 

Where,  in  slander,  defendant  testified  that 
he  had  been  told  the  story,  made  the  basis  of 
the  slander,  by  a  third  person  who  lived  within 
a  few  miles  of  the  parties,  the  argument  of 
counsel  asking  the  ju^  to  draw  conclusions 
unfavorable  to  plaintiff  from  his  failure  to 
call  the  third  person  as  a  witness  was  reversible 
error. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  {  97.] 

Exceptions  from  Windsor  County  Goort; 
Wlllard  W.  Miles,  Judge. 

Case  for  slander  by  Charles  Sears  against 
Martin  Duling,  In  which  defendant  pleaded 
the  general  issue.  There  was  a  verdict  and 
Judgment  for  defendant,  and  plaintiff  ex- 
cepts.   Reversed  and  remanded. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, MUNSON,  WATSON,  HASELTON. 
and  POWERS,  JJ. 

J.  C.  Eurlght  and  B.  R.  Buck,  for  plaintiff. 
Davis  &  Davis,  for  defendant 

HASELTON,  J.  This  was  an  action  on 
the  case  for  slander.  A  verdict  was  returned 
for  the  defendant,  and  Judgment  was  ren- 
dered thereon.  The  plaintiff  excepted.  Of 
the  exceptions  taken  by  the  plaintiff  only- 
two  are  relied  on.  To  the  charge  of  the 
court  as  to  malice  the  plaintiff  excepted,  but 
only  on  a  ground  which  assumed  that  the 
defendant  had  admitted  that  he  did  not  be- 
lieve the  words  spoken.  But  it  does  not 
appear  that  he  had  made  such  an  admission. 
It  does  appear  from  the  exceptions  that  he 
testified  that  he  had  no  knowledge  of  the 
matter  and  that  he  was  told  the  story  by  one 
Woodruff,  but  it  nowhere  appears  that  he 
admitted  that  he  did  not  believe  the  story. 
The  exception  to  the  charge  was  taken  solely 
upon  an  untenable  ground,  and  therefore, 
though  questions  outside  of  the  designated 
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groand  baye  been  argued,  tbey  have  not  been 
considered  by  the  court 

In  argument  counsel  for  the  defendant  an- 
imadverted vigorously  upon  the  failure  of 
the  plalntUI  to  call  as  a  witness  the  Wood- 
ruff above  mentioned.  Counsel  persisted  in 
80  doing  after  objection  was  made.  An  ex- 
ception was  taken  and  allowed  and  the  mat- 
ter was  there  left.  The  exceptions  show  that 
Woodmir  lived  within  a  few  miles  of  the 
parties  and  was  equally  accessible  to  both. 
If  Woodrutr  had  told  the  defendant  the  story 
in  question,  the  defendant  must  have  known 
the  fact  as  well,  at  least,  as  the  plaintiff; 
and  BO  it  would  be  absurd  to  apply  the  rule 
in  the  McCabe  Will  Case,  73  Vt  175,  50  Atl. 
804,  and  say  that  the  testimony  that  Wood- 
mff  could  give  may  have  been  peculiarly 
within  the  knowledge  of  the  plaintiff.  It  did 
not  He  In  the  defendant's  mouth  to  ask  the 
jnry  to  draw  conclusions  unfavorable  to 
the  plaintiff  from  the  plaintiff's  failure  to 
call  Woodruff  as  a  witness.  The  error  in 
the  argnmeit  was  palpable  and  prejudicial. 
State  V.  Fitzgerald,  68  Vt  125,  34  AO.  429; 
Wood  T.  Agostlnes,  72  Vt  51,  47  Atl.  108. 
This  court  has  endeavored  to  make  clear 
the  Impropriety  and  injustice  of  the  argu- 
ment indulged  In  In  this  case,  and  the  trial 
court  was,  perhaps,  wise  In  giving  the  plain- 
tiff an  exception  which  is  available,  although 
the  matter  might  have  been  so  dealt  with 
that  no  exception  would  He,  and  the  plaintiff. 
If  he  still  felt  that  the  viciousness  of  the 
atgument  was  a  factor  in  his  defeat  would 
have  bad  no  other  remedy  than  an  appUca- 
tlon  for  a  new  trial.  Smith  Woolen  Co.  t. 
Holden,  73  Vt  396,  51  Atl.  2;  Lockwood  ▼. 
Fletcher,  74  Vt  72,  52  Atl.  119;  State  v. 
Young,  T4  Vt  478,  52  Atl.  1047;  KUpatrlck  v. 
Grand  Tmnk  Ry.  Co.,  74  Vt  288,  52  Atl.  531, 
93  Am.  St  Rep.  887;  Billings  ▼.  Ins.  Co.,  70 
Vt  478.  41  Atl.  516. 

In  respect  to  the  error  in  argument  this 
case  stands  as  stood  Montpeller  &  Wells 
River  K.  R.  Co.  v.  Macchl,  74  Vt  403,  52 
Ati.  960;  Blaisdell  &  Barron  ▼.  Davis,  72  Vt 
295.  48  AU.  14;  Wood  v.  Agostlnes,  72  Vt.  61, 
47  Atl.  108;  Daggett  v.  Champlaln  Mfg.  Co., 
71  Vt  370,  45  Atl.  755;  Ranchau  v.  Rutland 
R.  R.  Co.,  71  Vt  142,  43  Atl.  11,  76  Am.  St 
Rep.  761;  Cutler  v.  Skeels,  69  Vt  154,  37 
Atl.  228;  State  v.  Fitzgerald,  68  Vt  125. 
34  Atl.  429;  and  Magoon  v.  Boston  &  Maine 
R.  Co..  67  Vt  177.  31  Atl.  156. 

The  doctrine  of  the  cases  cited  is  once 
more  affirmed. 

Judgment  reversed,  and  cause  remanded. 


DUTTON  V.  STOUGHTON. 

(Supreme  Court  of  Vermont   Windsor.   Nov.  26, 
1906.) 

L  BVIDBRCB— DOOUMENTABT    E^TIDBNCE— ReC- 
0BD8  OF  CONVBTAHCES. 

On  an  issue  as  to  defendant's  right  to  main- 
tain a  dam  at  such  a  height  as  to  flow  com- 
plainant's meadow,  it  appeared  that  immediately 


following  the  record  of  a  deed  under  which  de- 
fendant claimed,  in  the  farndwritiDg  of  the  clerk 
of  the  town  at  the  time  of  the  recording  of  the 
deed,  there  was  an  entry  to  the  effect  that  the 
dam  "on  said  privilege"  was  rebuilt  on  a  certain 
date  at  a  specified  height  Held,  that  the  mem- 
orandum was  a  mere  unofficial  statement,  and 
not  evidence  of  the  claim  of  the  grantee  in 
the  deed  as  to  the  height  at  which  be  was  en- 
titled to  maintain  the  dam. 

2.  Waters  and   Water   Courses— Prescrip- 
tion—Action— Burden  OF  Proof. 

The  burden  of  establishing  a  prescriptive 
right  to  flow  lands  rests  on  him  who  asserts 
it 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  i  24a] 

3.  Sahe— Right  to  Flow  Lands. 

A  mere  notice  to  a  riparian  owner  of  the 
daim  of  a  lower  owner  to  maintain  a  dam  at 
a  given  height,  though  i>er8i8ted  in  for  the 
requisite  period,  or  even  actual  maintenance  at 
that  height,  does  not  result  In  a  prescriptive 
right  to  maintain  the  dam  at  that  height  so  as 
to  flow  the  lands  of  the  upper  owner;  it  being 
only  when  the  dam  Iiegins  to  be  so  maintained 
that  the  upper  owners'  land  is  actually  Injured 
by  the  backwater  that  prescription  begins  to 
ran. 

Appeal  In  Chancery,  Windsor  County; 
John  H.  Watson,  Chancellor. 

Suit  by  David  Button  against  O.  N. 
Stoughton.  From  a  decree  In  favor  of  com- 
plainant, defendant  appeals.  Affirmed  and 
remanded. 

Argued  before  ROWELL,  C.  J.,  an^ 
TXLER,  MUNSON,  HASELTON,  and  POW- 
ERS, JJ. 

Tarbell  &  Whitham  and  J.  D.  Demlson,  for 
appellant    M.  M.  Wilson,  for  appellee. 

POWERS,  J.  The  orator  owns  a  valuable 
meadow  located  on  the  "Second  Branch"  of 
White  river,  In  Royalton.  The  defendant, 
Stoughton,  owns  a  water  power  on  the 
branch  a  little  below  the  meadow,  and  there 
maintains  a  dam  and  equipment,  and  utilizes 
the  same  for  the  generation  of  electricity  for 
lighting  the  stores  and  buildings  In  Royalton 
and  South  Royalton.  This  bill  is  brought  to 
prevent  the  defendant  from  so  maintaining 
his  dam  as  to  overflow  the  orator's  meadow. 

The  orator  does  not  deny  the  defendant's 
title,  or  his  right  to  maintain  his  dam,  bnt  he 
does  deny  the  right  to  maintain  a  dam  so 
high  and  so  tight  as  to  set  the  water  back 
over  the  meadow.  The  defendant's  title  to 
the  water  power  traces  back  to  a  deed  from 
Dow  Crane  and  wife  to  Lucius  B.  Wright 
and  Horace  A.  Lyman,  dated  and  recorded 
February  28,  1853-  In  1854  Lyman  and  wife 
conveyed  the  same  to  Wright,  and  by  success- 
ive conveyances  the  title  came  to  the  de- 
fendant Stoughton  on  January  15,  1877. 
None  of  these  deeds  define  the  extent  of  the 
flowage  right  appurtenant  to  the  property, 
but  It  Is  found  that  they  cover  this  right, 
whatever  It  turns  out  to  be.  On  the  land 
records  of  Royalton,  immediately  following 
the  record  of  the  deed  from  Lyman  and  wife 
to  Wright,  appears  the  following  memo- 
randum In  the  handwriting  of  Calvin  Skin- 
ner, who  was  then  the  clerk  of  that  town: 
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"The  dam  on  said  privilege  rebuilt  August 
1864  by  L.  B.  Wright,  7  feet  4  Inches  In 
height  from  a  bolt  in  the  rock  about  or  near 
the  middle  <pf  said  dam.  Attest:  Calvin 
Skinner,  Town  Clerk."  Recorded  April  24, 
1855.  It  Is  to  the  height  stated  In  this 
memorandum  that  the  defendant  claims  the 
right  to  maintain  his  dam;  and  It  appears 
from  the  report  that  such  a  dam  would.  If 
made  tight,  set  the  water  back  over  certain 
portions  of  the  orator's  meadow  and  cause 
him  substantial  damage.  Prior  to  1901  the 
dam  In  question  had  been  maintained  at 
varying  heights  and  In  different  conditions  of 
repair,  particular  reference  to  which  Is  here 
unnecessary.  In  that  year  It  was  thoroughly 
repaired  by  the  defendant,  and  the  electric 
light  station  erected  and  a  supplemental 
steam  plant  Installed.  Flasbboards  were 
then  added  to  the  dam,  thereby  raising  It  to 
the  height  of  7  feet  and  3%  Inches  from  the 
Iron  pin  mentioned  in  the  memorandum.  It 
Is  of  these  flasbboards  that  the  orator  es- 
pecially complains,  as  they  cause  the  waters 
of  the  pond  to  overflow  his  meadow,  as  stat- 
ed. The  defendant  has  always  claimed  the 
right  to  maintain  bis  dam  to  the  height 
specified  In  the  memorandum  above  referred 
to,  and  this  the  orator  knew  and  denied,  and 
in  July,  1900,  the  orator,  by  letter,  warned 
the  defendant  against  raising  the  dam  so  as 
to  flow  the  meadow. 

It  is  apparent  from  the  findings  that  the 
defendant  shows  no  title  by  grant  of  a  right 
to  flow  the  orator's  meadow.  No  deed  pur- 
ports to  convey  that  right,  nor  does  the 
memorandum  on  the  town  records  afford  any 
evidence  of  such  a  right  The  defendant 
claims,  however,  that  this  memorandum 
tends  to  prove  what  Wright  claimed  his  right 
of  poundage  to  be;  that  It  was  such  notice 
to  the  orator,  since  he  knew  of  It;  and 
that  It  was  a  challenge  to  any  one  Interested 
to  test  the  claim.  These  claims  are  not 
sustained.  The  memorandum  is  nothing 
more  than  an  unofildal  statement  of  the  town 
clerk  a — mere  narrative  of  a  past  transaction. 
Its  Indorsement  upon  the  record  book  was 
not  required  by  law,  and  It  gained  nothing  as 
evidence  by  being  so  indorsed.  Bush  v.  Van 
Ness,  12  Vt  83;  1  Elliott  Bv-  S  405.  But 
were  It  to  be  received  as  evidence  on  the 
grounds  claimed  for  It  It  would  not  affect 
the  result  of  the  controversy.  Notice  of  the 
claim  of  a  right  to  maintain  a  dam  to  a 
given  height  alone  would  not  though  per- 
sisted In  for  the  requisite  ];>erlod,  result  In 
a  prescriptive  right  to  flow  the  meadow.  In- 
deed, the  actual  maintenance  of  the  dam  to 
that  height  for  the  specified  time  would  not 
necessarily  so  result  It  Is  only  when  the 
dam  begins  to  be  so  maintained  that  the 
orator's  meadow  Is  actually  injured  by  the 
backwater  that  prescription  begins  to  run. 
This  has  been  the  law  of  tbls  state  ever 
since  It  was  so  decided  In  Hurlbut  v.  Leon- 
ard, Brayton,  202.  "No  prpscrlptlon  begins 
to  run,"  says  Judge  Redfield  in  Norton  v. 


Volentlne,  14  Vt  289,  89  Am.  Dec.  220,  "un 
til  a  right  of  action  accrues,  and  no  right  of 
action  accrues  until  Injury  is  Inflicted."  And 
this  rule  has  been  consistently  followed  by 
this  court  down  to  the  present  time.  Lawrle 
V.  Sllsby,  76  Vt  240,  66  Atl.  1106,  104  Am. 
St  Rep.  927.  The  erection  of  the  dam  was 
no  Invasion  of  the  orator's  rights.  It  was 
only  the  subsequent  vme  of  It,  In  case  that 
use  threw  the  water  onto  his  land,  of  which 
he  could  rightfully  complain.  Sargent  v. 
SUrk.  12  N.  H.  332 ;  State  v.  Suttle,  115  N. 
C.  784,  20  S.  E.  725.  Not  only  does  the  re- 
port fall  to  show  that  the  water  was  thus 
thrown  back  onto  the  orator's  land  to  his 
Injury,  but  It  expressly  finds  that  "the  evi- 
dence did  not  show  whether  such  floodlns 
had  ever  Interfered  with  use  of  meadows 
before  1901,  to  the  extent  of  actual  damage." 
The  burden  of  establishing  a  prescriptive 
right  lies  upon  blm  who  asserts  It  Gould, 
Wat  {  341.  This  defendant  though  he  may 
have  shown  a  claim  of  the  right  for  the  re- 
quired time,  has  not  shown  an  exercise  of  the 
claimed  right  for  the  time  required,  and  so 
has  failed  to  establish  the  right. 

Our  disposition  of  the  case  will  doubtles^s 
result  In  some  extra  expense  to  the  defend- 
ant but  the  situation  presented  does  not 
require  us  to  withhold  the  equitable  re- 
lief to  which  the  orator  is  plainly  entitled. 

Decree  afilrmed  and  cause  remanded. 


JAMAICA    SAVINGS    BANK   v.    BDTLKR 
et  al. 

(Supreme  Court  of  Vermont    Windham.    Octo- 
ber Term.    1906.) 

1.  MOBTOAGES  —  PWORITT    BeTWEBW— SECOND 
MOHTGAGE    OF    PaBT    OF    MOBTOAGED    PbOP- 

KBTT— Subjection    in    Invxbsi    Obdeb    of 

Alienation. 

The  owner  of  two  sepuate  tracts  of  land, 
known  as  the  "IT.  Farm,"  and  as  the  "B. 
Pasture,"  incombered  by  a  mortgage  for  the 
support  of  a  ccfrtain  person  during  his  life,  exe- 
cuted a.  second  mortgage  on  the  H.  farm.  Such 
mortgage  contained.  In  a  paragraph  Independ- 
ent of  the  description  of  the  premises  granted,  a 
recital  that  it  was  subject  to  the  otner  mort- 
gage, and  contained  full  covenants  save  th<^ 
covenant  against  incumbrances  which  referred 
to  the  other  mortgage  and  excepted  It  from  the 
covenant  and  then  followed  a  statement  that 
the  grantor  would  warrant  and  defend  "against 
all  lawful  claims  whatever."  Beld,  that  the 
mortgagor  In  the  second  mortgage  In  efftect 
covenanted  with  the  mortgagee  to  discharge  the 
existing  incumbrance,  and,  as  between  them,  the 
mortgagee  acquired  the  equitable  right  to  have 
the  burden  thereof  cast  on  the  B.  pasture. 

2.  Vendob  and  Pubchaseb— Bona  Pide  Pub- 
chaseb— Notice— CoNSTBUCTivE  Notice. 

The  record  of  such  second  mortgage  was 
constructive  notice  to  the  mortgagor's  grantee 
of  the  B.  pasture  of  such  equitable  cbarg« 
thereon. 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig. 
vol.  48,   Vendor  and  Purchaser,  {  515.] 

3.  mobtoagks— poeeclosube— subbooatioh 
Between  Mobtqaoees. 

The  second  mortgagee,  in  order  to  save 
his  cstat!'.  having  paid  for  the  keep  of  the 
person  referred  to  m  the  first  mortgage,   was 
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oititled.  In  a  snlt  to  foreclose,  to  be  subrogated 
to  the  equitable  rights  of  snch  pezvm,  and 
u,  between  the  farm  and  the  pasture,  the 
burden  was,  by  the  second  mortgage,  primarily 
on  the  pastnre,  the  second  mortgagee  was  en- 
titled, imder  the  first  mortgage,  to  a  decree  of 
foredosme  of  all  title  and  interest  therein. 
[Ed.  Note. — For  cases  in  point,  see  Oent.  Dig. 
ToL   30.  Mortgages,   {  1438.] 

4.   SAXB— DECBEB— REIHBUB8EMKNT     OV     PAT- 

1CENT8  it>B  Taxes. 

A  paymoit  of  taxes  by  a  mortgagee  was 
Toluntaiy  so  that  he  was  not  entitled  to  relief 
therefor  on  forecloaore,  where  it  was  not  shown 
that  the  tax  collector  did  any  official  act  In- 
dicating an  intention  to  pursue  the  land. 

Appeal  In  Chancery,  Windham  Cotinty; 
James  M.  Tyler,  Chancellor. 

Suit  by  the  Jamaica  SaringB  Bank  against 
Edgar  M.  Butler  as  administrator  of  the  ea- 
tate  of  Leetlna  Howard,  deceased,  and  otherB. 
From  a  decree  in  favor  of  complainant,  de- 
fendants appeal.  Reversed  and  remanded, 
with  mandate  to  enter  a  decree  for  complain- 
ant in  accordance  with  the  opinion. 

On  December  14,  1868,  Jared  Howard  was 
the  owner  of  what  is  here  called  the  "Home 
Farm,"  then  occupied  by  himself  and  wife 
as  a  bomeatead,  in  tbe  town  of  Jamaica. 
He  was  also  owner  of  another  piece  of  land 
called  the  "Banyard  Pasture,"  situated  not 
far  from  the  home  farm,  but  not  adjoining 
it  On  that  day  Jared  and  his  wife  conveyed 
the  farm  and  the  pasture  to  their  son  Obe- 
dlah  Howard,  and  Obediah  and  his  wife  ex- 
ecuted a  mortgage  deed  of  tbe  same  back  to 
Jared  and  wife,  conditioned  for  their  sup- 
port daring  their  lifetime,  and  also  for  the 
support  of  Taft  Howard,  an  insane  son  of 
Jared  and  wife,  and  a  brother  of  Obedlab, 
tb«i  about  30  years  of  age  and  living  on  the 
farm  with  his  parents.  Tbe  part  of  the 
coDiBtion  which  relates  to  Taft  reads :  "Also 
provided  the  grantor,  his  heirs,  executors, 
administrators  or  assigns  shall  well  support 
and  maintain  on  the  farm  described  herein, 
my  brother  Taft  Howard,  duriug  his  natural 
life;  also  pay  and  discharge  all  his  funeral 
charges,  and  furnish  and  set  up  at  his  grave 
a  suitable  gravestone,  furnishing  said  Taft 
Howard  at  all  times  during  his  natural  life 
all  needed  assistance,  provisions,  clothing, 
firewood,  medicine,  medical  care  and  nursing, 
together  with  a  suitable  and  proper  place  of 
residence  opon  the  farm  described  herein." 
Tbe  two  deeds  were  duly  recorded,  and 
Obediah  and  wife  took  possession  of  the 
property  and  carried  out  tbe  conditions  of 
the  mortgage  until  April  10,  1861,  when  they 
conveyed  all  of  tbe  same  lands  to  Lestina 
Howard,  a  sister  of  Obediah,  subject  to  tbe 
above-named  mortgage  which  she  assumed 
and  agreed  to  carry  out  Obediah  and  wife 
then  moved  away,  and  Lestina  took  charge 
of  the  property  and  assumed  tbe  control  of 
affairs  under  tbe  deed  to  her.  Thus  she 
remained  until  her  decease  in  the  year  1902. 
She  died  testate  and  EdgaT  M.  Butler  was 
appointed  executor  of  her  will.  April  21, 
1877,  Lestina  b<Hrrowed  the  sum  of  $600  of 


the  orator  and  executed  to  It  a  mortgage  on 
tbe  home  farm,  describing  It  by  boundaries, 
to  secure  her  note  for  that  amount  payable 
to  the  orator  or  bearer,  with  Interest  semi- 
annually. Immediately  following  tbe  de- 
scription of  the  premises  conveyed,  tbe  mort- 
gage contains  the  recital :  "Said  land  is  sub- 
ject to  a  life  lease  or  mortgage,  for  the  sup- 
port of  Taft  Howard  during  his  natural 
life."  This  mortgage  was  with  full  covenants 
save  the  covenant  against  Incumbrances 
which  rfeads:  "That  they  [premises]  are 
free  of  Incumbrances,  except  as  aforesaid," 
referring  to  clause  above  quoted  showing  tbe 
Taft  Howard  lease  or  mortgage.  Then  fol- 
lows: "And  I  will  warrant  and  defend  the 
same  against  all  lawful  claims  whatever."  It 
Is  to  foreclose  these  mortgages  that  these  pro- 
ceedings are  had.  March  6,  1883,  Lestina 
conveyed  by  quitclaim  deed  one  undivided 
half  of  all  these  same  lands  to  her  sister 
Sylvia  Howard,  and  on  March  S,  1884,  Les- 
tina conveyed  to  Sylvia  by  warranty  deed 
the  Banyard  pasture,  "except  a  quitclaim 
deed  of  one  undivided  half  which  tbe  said 
Sylvia  Howard  has  from  me,  tbe  said  Les- 
tina, bearing  date  March  23,  1883,  recorded 
In  Book  21,  page  40,  of  the  Jamaica  Land 
Records."  Sylvia  died  testate  while  Lestina 
was  yet  alive,  and  her  will  was  duly  pro- 
bated, allowed,  and  recorded  In  the  land 
records  of  Jamaica.  Tbe  will  contained 
clauses  as  follows:  "Sixth,  I  give,  devise 
and  bequeath  to  my  sister  Lestina  Howard, 
all  of  my  real  and  personal  estate  and  ef- 
fects of  whatever  description  of  which  I 
shall  die  seised  and  possessed,  to  have  and 
to  hold  and  to  be  for  her  sole  use,  benefit, 
control  and  behoof  forever."  "Seventh.  It 
is  my  will  that  In  the  event  that  my  sister 
Lestina  shall  not  use  all  that  I  bequeath  to 
her,  that  the  residue  be  divided  into  three 
equal  parts;  that  one-ttaird  be  given  to  tbe 
Baptist  Church  in  Jamaica,  towards  the 
supiKnt  of  preaching  of  the  gospel  according 
to  the  faith  and  practice  of  tbe  Baptist  de- 
nomination. It  is  my  will  that  one-third  be 
given  to  the  late  Ranney  Howard's  four 
children  respectively  Mark  W.  Howard,  Kurk 
R.  Howard,  May  V.  Howard,  and  Hugh  J. 
Howard,  and  it  is  my  will  that  tbe  remaining 
one-tbird  be  given  to  my  two  brothers  Izlah 
Howard  and  Obediah  Howard,  respectively, 
for  their  sole  use  and  benefit  forever."  Taft 
Howard  continued  Insane  and  incapable  of 
taking  care  of  himself  the  entire  period 
from  the  time  the  mortgage  was  given  by 
Obediah  and  wife  until  Taft's  decease  In 
October,  1904.  On  January  10,  1801,  J.  Q. 
Shimiway  of  Jamaica  was  appointed  Taft's 
guardian,  and  was  also  appointed  adminis- 
trator on  the  estate  after  bis  decease.  Les- 
tina supported  her  father  and  mother  as 
long  as  they  lived,  which  was  several  years 
after  she  took  possession.  She  also  support- 
ed and  maintained  Taft  on  the  home  farm 
as  long  as  he  lived,  except  what  was  done 
by  the  orator  as  hereinafter  stated.    Toward 
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tbe  latter  part  of  her  life  Bbe  became  finan- 
cially imable  to  i>ay  the  Interest  on  the  mort- 
gage note  to  the  bank,  the  taxes  on  the  place, 
the  Insurance,  and  at  the  same  time  sup- 
port and  maintain  Taft,  by  reason  whereof 
she  ceased  to  pay  interest  Jnly  1,  1897,  and 
was  onable  to  pay  the  taxes  on  the  land  for 
tbe  years  1899,  1900,  1901,  and  1902.  After 
the  death  of  Lestlna,  the  officers  of  tbe  orator 
called  upon  her  executor  to  furnish  means 
for  the  support  of  Taft,  which  he  declined  to 
do,  alleging  as  a  reason  the  want  of  funds 
In  the  estate  to  enable  him  to  do  so,  and  he 
has  never  paid  anything  toward  the  support. 
There  is  due  the  bank  on  the  mortgage  note 
the  sum  of  $600  with  Interest  from  July  1, 
1897.  In  1903,  taxes  for  five  years  had  ac- 
cumulated on  the  home  farm  and  Banyard 
pasture,  and  the  collector  of  taxes  threatened 
to  enforce  their  collection,  whereupon  the 
orator  paid  the  taxes  for  the  years  1902 
and  1903,  amounting  to  $90.49.  It  also  paid 
the  taxes  for  the  years  1899,  1900,  and  1901, 
amounting  to  the  stim  of  |120.6S;  and  the 
taxes  for  the  year  1904,  $42.61;  and  tbe 
taxes  for  the  year  1906,  $41.61.  The  or- 
ator paid  for  keeping  Taft  Howard  after 
Lestina's  death,  $100;  and  for  extra  care  of 
him,  $4.50;  undertaker's  bill  for  his  bur- 
ial, $35.50;  to  tbe  oflSciattng  clergyman, 
$3;  for  digging  grave,  $4;  and  for  lettering 
gravestone,  $8.  The  orator  paid  Insurance 
on  the  buildings,  $10.50,  and  for  repairs  on 
tbe  building  on  tbe  home  farm,  $23. 

Argued  before  ROWELL,  a  X,  and  MUN- 
SON,  WATSON,  HASELTON,  POWERS, 
and  MIIxES,  JJ. 

Butler  &  Moloney,  for  appellants.  Water- 
man A  Martin,  for  appellee. 

WATSON,  J.  The  mortgage  conditioned 
for  the  support,  etc.,  of  Taft  Howard  was 
the  first  incumbrance  on  tbe  home  farm  and 
on  tbe  Banyard  pasture.  Tbe  orator's  mort- 
gage was  a  subsequMit  incumbrance  cover- 
ing the  home  farm  only.  By  this  mortgage, 
however,  the  whole  estate  of  the  farm  was 
granted  with  warranty.  This  is  manifest 
from  the  fact  that  the  clause  showing  the 
land  to  be  subject  to  a  life  lease  or  mort- 
gage for  the  support  of  Taft  Howard  is  lu 
a  paragraph  Independent  of  the  description 
of  tbe  premises  granted,  and  that  the  mort- 
gage contains  full  covenants  unmodified  by 
reason  thereof,  except  against  incumbrances, 
the  latter  being  Immediately  followed  by  the 
covenant  to  warrant  and  defend  "against 
all  lawful  claims  whatever."  Thereby  the 
mortgagor  in  effect  covenanted  with  the  mort- 
gagee to  discharge  the  existing  incumbrance 
on  the  premises  thus  conveyed,  and  as  be- 
tween them  the  mortgagee  acquired  tbe  equi- 
table right  to  have  the  burden  thereof  cast 
upon  the  other  portion  of  the  mortgagor's 
property  covered  by  the  common  Incumbrance. 
Deavitt  V.  Judevine.  60  Vt.  693.  17  Atl.  410; 
Lyman  v.  Lyman,  S2  Vt  79,  76  Am.  Dec,  151; 


Root  T.  Collins,  84  Vt  178.  The  record  of 
the  orator's  mortgage  was  constructive  no- 
tice to  Sylvia  Howard  of  this  equitablp 
charge  on  the  Banyard  pasture  when  she 
subsequently  purchased  It,  and  she  took 
her  title  subject  thereto.  See  cases  above 
cited. 

Tbe  report  shows  that  to  save  its  estate, 
the  orator  paid  for  keeping  Taft  and  for  e^- 
tra  care  of  him  after  the  death  of  Lestlna, 
bis  funeral  and  burial  expenses,  and  for  letter- 
ing his  gravestone,  the  aggregate  sum  of  $15s>. 
The  orator,  by  reason  thereof,  will  be  subro- 
gated to  all  tbe  equitable  rights  of  Taft  How- 
ard under  the  mortgage  for  his  si^port,  etc., 
and  since,  as  between  the  farm  and  tbe  pas- 
ture, this  burden  was,  by  the  mortgage  to 
tbe  orator,  made  to  rest  primarily  on  tbe 
pasture,  the  orator  is  entitled  under  tbe  first 
mortgage  to  a  decree  of  foreclosure  of  all 
rights,  title,  and  interest  possessed  by  the 
defendants  th^ein.  Lyman  t.  Lyman,  be- 
fore cited. 

The  report  states  that  tbe  collector  of  taxes 
threatened  to  enforce  collection  of  the  taxes 
which  had  accumulated  on  tbe  two  pieces  of 
property,  and  that  thereupon  the  orator  paid 
the  taxes  as  set  forth  in  the  statement  of 
this  case.  It  does  not  appear  that  tbe  col- 
lector did  any  official  act  indicating  an  In- 
tention to  pursue  the  land,  hence  tbe  orator 
was  not  justified  in  treating  the  taxes  as  an 
incumbrance  on  the  land  It  follows  that 
the  {)ayment  of  them  was  voluntary,  and  the 
orator  can  have  no  relief  under  either  mort- 
gage therefor.  Fulton  v.  Aldrich,  76  Vt  310. 
57  Atl .  108. 

No  question  is  made  but  that  tbe  orator 
is  entitled  to  a  decree  of  foreclosure  of  its 
mortgage  on  tbe  home  farm.  Nor  is  any 
question  made  but  that  the  sums  paid  by  It 
for  insurance  and  for  repairs  on  the  build- 
ings should  be  allowed  as  part  of  the  saw 
due  In  equity. 

Decree  reversed  and  cause  remanded,  with 
mandate  that  a  decree  be  entered  for  the  ora- 
tor In  accordance  with  the  views  here  ex- 
pressed. Let  tbe  costs  In  tbe  court  below  be 
there  determined. 


ELMS*  ADM'R  v.  DURKBB. 

(Supreme   Court   of   Vermont.    Windsor.    Nov. 
26,  1906.) 

1.  Contracts  —  Actions  on  —  Aixeoations 
— admissibrlitt  of  evidence. 

In  an  action  upon  an  offer  contained  in  a 
letter,  the  letter,  though  not  tending  to  sustain 
ail  of  the  allcRations  of  the  declaration,  was 
admissilile  whore  it  tended  to  sustain  some  of 
tiic  material  alleRations. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  11,  Contracts.  §  1792.] 

2.  Same — Requisites— Oftkr—Considebatior 
FOB— Acceptance  op. 

A  promise  by  a  superintendent  of  an  oil 
company  in  the  following  words:  "Now  at  any 
time  after  six  months,  if  you  still  think  you 
want  to  quit,  I  will  cash  you  up  myself,  and 
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pay  yon  stz  per  cent.  If  you  can't  do  better"— 
was  good  aa  a  continuing  offer,  thoagh  not  sup- 
ported by  a  consideration,  and  hence  could  be 
accepted  so  as  to  make  a  binding  contract  at 
any  time  within  a  reasonable  time  after  the 
ripiration  of  the  six  months,  if  not  revoked  be- 
fore. 

3.  SaKB— BVIDENCB— ADMIBSIBILirr. 

In  an  action  upon  an  offer  to  pay  for  cer- 
tain oil  stock  after  six  months,  a  letter  written 
b;  the  person  making  the  offer  some  time  after 
the  expiration  of  the  six  months,  containing  a 
report  of  oil  conditions,  was  admissible  on  the 
qaestion  of  reasonable  time  within  which  the 
offer  might  be  accepted,  since  it  tended  to  ex- 
plain the  delay  in  the  acceptance. 
i.  Same— Tendib— Necessitt. 

A  person  making  an  offer  to  pay  for  certain 
oil  stock,  who  denied  such  offer  when  informed 
of  its  acceptance,  and  who  refused  to  take  the 
stock,  was  not  entitled  to  a  formal  tender. 

[fid.  Note. — For  cases  in  point,  see  Gent.  Dig. 
rol.  11.  Contracts,  S  1235.] 

5.  Dahaois— Pleading — Speoiai.  Dauaoes. 

In  an  action  upon  an  offer  to  pay  for  cer- 
tain oil  stodc,  recovery  could  not  be  had  for 
the  assessment  on  the  stock,  in  the  absence  of 
allegations  of  special  damages. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
voL  15,  Damages,  {  413.] 

ESxceptlons  from  Windsor  Ooanty  Court; 
John  W.  Rowell,  Judge. 

Action  by  Charles  C.  Ellis'  administrator 
against  Daniel  Durkee  to  recover  upon  an 
accepted  offer  made  by  defendant.  Judg- 
ment for  plaintiff,  and  defendant  excepts. 
Beversed  and  rendered. 

The  body  of  the  lett«  of  August  12,  1901, 
mentioned  In  tbe  opinion,  is  as  follows: 
"Your  last  came  duly  on  time.  I  waited 
a  short  time,  thinking  would  finish  well 
started  when  you  was  here.  It  Is  now  1,300 
feet,  and  I  -want  to  put  it,  tf  possible,  1,400.. 
It  shows  good,  but  the  deeper  we  go  the 
lighter  the  oil.  Tbe  well  on  the  hill,  finished 
at  1.200  feet,  Is  good  for  100  bbls.  dally,  and 
possibly  more.  Not  pumping  it  now.  Nearly 
%  wells  here  are  shut  down.  Oil  is  without 
price  at  present  time,  and  stocks  are  all 
low  In  sympathy.  If  the  Combination  ma- 
terializes, prices  will  go  up  very  soon.    H 

Bartlett  can  give  you  conditions  If  you  will 
write  to  them.  It  is  a  black  eye  at  present, 
but  snrely  has  a  future." 

Argued  before  TYLER,  MUNSON,  WAT- 
SON. HASELTON,  POWERS,  and  MILES, 
JJ. 

John  3.  Wilson  and  W.  B.  C  Stlckney,  for 
plaintiff.  Tarbell  &  Whltham  and  Davis  & 
DavlB,  for  defendant. 

POWEatS,  J.  The  Intestate  and  defendant 
were  stockholders  and  directors  of  tbe  Minne- 
haha Oil  Company,  of  California.  The  for- 
mer lived  In  Massachusetts,  and  tbe  latter, 
who  was  superintendent  of  the  company.  In 
California.  In  December,  1900,  the  Intes- 
tate was  anxious  to  sell  his  stock,  and  so 
wrote  the  defendant,  who  replied  on  the  15th 
of  that  month  expressing  his  surprise  that 
tbe  Intestate  should  desire  to  sell,  Insisting 
that  It  would  not  be  to  his  advantage  to  do 


BO,  and  adding,  among  other  things  not  here 
material:  "Now  at  any  time  after  six 
months,  if  you  still  think  you  want  to  quit, 
I  will  cash  you  up  myself,  and  pay  you 
six  per  cent.  If  you  can't  do  better."  This 
proposition  was  never  withdrawn,  but  al- 
lowed to  stand  open  until  accepted,  as  here- 
inafter stated.  The  trial  court  declined  to 
find  that  the  Intestate  relied  upon  this  propo- 
sition, but  did  find  that  after  this  letter 
was  received  the  stock  advanced  In  price,  and 
the  Intestal^  came  to  think  so  well  of  it  as 
an  Investment  that  be  did  not  care  to  sell 
at  all — ^at  least  not  at  the  price  he  could  then 
get,  as  he  expected  It  to  go  higher.  Later 
on,  the  price  of  oil  went  down,  oil  stodcs 
went  down  In  consequence,  and  this  partic- 
ular stock  became  unsalable  and  worthless. 
On  June  13,  1901,  the  intestate  again  desired 
to  sell  his  stock,  and  on  that  day  wrote  the 
defendant  to  that  effect  The  defendant  re- 
plied on  the  19th,  urging  him  to  be  patient 
Insisting  that  it  was  no  time  to  sell,  giving 
encouraging  reports  as  to  the  affairs  of  the 
company,  and  assuring  him  that  he  had  no 
cause  for  alarm.  On  August  12,  1901,  the 
defendant  wrote  the  Intestate  another  letter 
of  similar  Import.  On  the  23d  of  that  month, 
the  Intestate  wrote  the  defendant  that  he 
would  accept  his  offer  and  turn  over  his  stock 
to  him  at  6  per  cent  To  this  letter  the  de- 
fendant replied,  oo  the  29th,  denying  that  he 
ever  made  such  an  offer  and  declining  to  take 
the  stock.  The  defendant  never  has  taken  It 
and  It  Is  now  held  by  the  intestate's  estate. 
The  suit  Is  brought  upon  the  offer  and  ac- 
ceptance contained  In  the  correspondence  to 
recover  the  amount  paid  by  the  intestate  for 
the  stock  with  interest  at  6  per  cent,  to- 
gether with  the  amount  of  two  assessments 
paid  on  the  stock,  one  in  August  1901,  and 
the  other  In  June,  1902.  The  plaintiff  had 
Judgment  In  the  court  below  for  the  sum  paid 
for  tbe  stock  and  the  amount  of  tbe  last 
assessment  with  Interest  on  both  sums. 
The  defendant  objected  and  excepted  to  the 
admission  In  evidence  of  the  defendant's  let- 
ter of  December  15,  1900,  on  the  grounds 
that  It  did  not  tend  to  support  the  declara- 
tion, and  that  the  promise  therein  was  with- 
out legal  consideration. 

The  letter  did  not  tend  to  sustain  all  the 
allegations  of  the  declaration,  but  this  Is  not 
necessary.  It  did  tend  to  sustain  some  of  the 
materia]  allegations,  and  this  is  all  that  la 
required  to  make  it  admissible. 

We  agree  with  counsel  for  the  defendant 
that.  In  view  of  the  failure  to  find  that  the 
Intestate  forbore  to  sell  the  stock  In  reliance 
upon  the  defendant's  pr<q)osltIon,  the  offer 
of  December  15th  was  a  mere  propu.sltion  un- 
supported by  a  consideration.  But  it  was 
an  offer  ]u.st  the  same,  and  an  offer  need  not 
be  supported  by  a  consideration  in  order  to 
serve  Its  purpose  as  such.  The  only  Import- 
ance of  Inquiring  whether  or  not  an  offer 
Is  supported  by  a  consideration  Is  to  deter- 
mine whether  it  can  be  withdrawn  by  th« 
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part7  making  it  before  It  la  accepted  by  tbe 
par^  to  whom  It  Is  made.  If  It  is  based 
upon  a  consideration,  tbe  power  of  revoca- 
tion is  not  attached  to  It  But,  though  It 
be  without  consideration,  It  may  be  accept- 
ed so  as  to  make  a  binding  contract  if  not 
sooner  revoked,  but  It  may  be  revoked  at  any 
time  before  it  Is  accepted — end  this  Is  so 
though  it  states  a  certain  time  during  which 
It  is  to  remain  open.  B.  ft  M.  R.  B.  t.  Bart- 
lett,  3  Cush.  (Mass.)  224.  It  is  the  accept- 
ance of  such  an  offer,  within  i||(  time  and 
according  to  tbe  terms  specifledTwbicb  com- 
pletes the  binding  contract  Cheney  v.  Cook, 
7  Wis.  413 ;  Wilcox  t.  Cllne,  70  Mich.  617, 
38  N.  W.  6B6.  If  no  time  Is  limited  In  tbe 
offer.  It  remains  open  a  reasonable  time,  un- 
less sooner  withdrawn.  Stone  y.  Harmon,  81 
Minn.  512,  19  N.  W.  88;  Larmon  t.  Jordon, 
56  III.  204. 

Tbe  character  of  this  proposition  was  such 
that  It  was  a  continuing  offer,  good,  if  not 
withdrawn,  for  six  months  and  for  a  reason- 
able time  thereafter.  Dawley  v.  Potter,  19 
B.  I.  372,  86  Atl.  92,  is,  in  principle,  much 
like  this  case.  The  defendant  there  sold  tbe 
plaintiff  the  mare  Bmpress  in  foal  by  Aris- 
tocrat, and  at  the  same  time  gave  him  a 
writing  as  follows:  "Providence,  R.  I.,  July 
12,  1892.  John  A.  Dawley,  Esq.— Dear  Sir: 
I  will  agree  to  give  you  two  hundred  and  fifty 
dollars  ($250.)  for  a  foal  of  1893  by  Aristo- 
crat, out  of  Empress,  provided  such  colt  is 
a  filly,  all  right  and  sound  at  five  months 
old,  well  marked,  with  no  white  on  front  feet 
should  you  wish  to  sell  her.  Very  truly. 
Earl  H.  Potter."  A  filly  which  answered 
this  description  was  bom  May  12,  1903.  It 
was  held  that  the  plaintiff  had  a  reasonable 
time  after  the  foal  became  five  months  old 
within  which  to  signify  bis  acceptance  of  the 
defendant's  proposition.  In  that  case,  to  be 
sure,  the  offer  was  based  upon  a  valid  con- 
sideration, but  as  we  have  seen,  that  was 
Important  only  on  the  question  of  the  maker's 
right  to  revoke. 

In  Park  v.  Whitney,  148  Mass.  278,  19  N. 
E.  161,  there  was  no  consideration.  The  de- 
fendant wrote  tbe  plaintiff,  under  date  of 
May  16,  1884,  as  follows:  "As  your  pos- 
sible losses  on  the  water  meter  business  are 
a  source  of  anxiety  to  yon,  I  will  give  yon 
my  guaranty  to  take  the  meter  stock  from 
you  at  cost  without  Interest  at  any  time 
after  January  1,  1886,  if  at  that  time  you 
desire  to  have  me  do  so."  The  plaintiff  ac- 
cepted July  9,  1886.  It  was  held  that  the 
words  "at  any  time"  meant  then,  or  within 
a  reasonable  time  thereafter,  but  that  tbe 
acceptance,  not  being  until  six  months  after 
the  time  specified  in  the  offer,  was  too  late. 
In  this  state,  the  question  of  reasonable  time 
Is  ordinarily  one  of  fact  (Insurance  Co.  v. 
Haynes,  71  Vt  806,  45  Atl.  221,  76  Am.  St 
Bep.  771;  Bralnard  v.  Van  Dyke,  71  Vt 
859,  45  Ati.  758;    B^nolds  r.  Beynolds,  74 


Vt  463,  62  AtL  1086),  and  there  Is  nothing 
shown  by  this  record  to  take  the  case  out 
of  the  general  rule;  so  the  finding  on  that 
point  is  conclusive^ 

The  defendant's  letter  of  August  12,  1901. 
was  admitted  In  evidence  subject  to  the  de- 
fendant's exception  on  the  ground  of  imma- 
teriality, only.  The  letter  was  clearly  ad- 
missible on  the  question  of  reasonable  time, 
since  It  tended  to  explain  the  delay  in  the 
intestate's  acceptance  of  the  offer.  Tbe  ex- 
ceptions to  the  notice  of,  and  the  receipt  for, 
the  assessment  of  June,  1902,  became  imma- 
terial, in  view  of  our  disposition  of  the  case, 
and  do  not  require  consideration. 

It  is  urged  that  the  only  consideration  for 
the  defendant's  undertaking  set  up  in  tbe 
declaration  is  the  intestate's  forbearance  to 
sell  in  reliance  upon  the  defendant's  propo- 
sition, and  that  this  has  failed  in  the  proof. 
It  is  true  that  the  oKisideratlon  is  so  set  up, 
but  tbe  real  consideration  for  the  defendant's 
agreemoit  to  take  tbe  stock  was  the  intes- 
tate's agreement  to  turn  it  over  on  the  terms 
named,  and  enough  appears  In  the  declara- 
tion to  show  this.  This  objecdoo,  then,  that 
in  this  and  other  respects  tbe  proof  varies 
from  the  allegations  of  tbe  declaration,  is 
technical  merely,  and  In  no  wise  concerns  tbe 
merits  of  the  controversy.  The  exceptions  do 
not  show  that  any  claim  of  variance  was 
made  or  passed  upon  In  the  court  below, 
where  amendment  would  doubtless  have  been 
allowed.  If  necessary,  so  tbe  questi(»  cannot 
be  consido^  here,  since  it  does  not  "affect 
the  right  of  tbe  matter."  V.  8.  1630.  Tbe 
defendant  was  not  entitled  to  a  formal  t«ider 
.of  tbe  stock,  for  he  denied  the  offer,  and  hia 
refusal  to  take  the  stock  was  absolute.  Aina> 
den  V.  Atwood,  68  Vt  322,  35  Ati.  811. 

It  was  error,  howevra*.  to  allow  a  recovery 
for  the  assessment  on  the  stock,  because,  It 
for  no  other  reason,  the  declaration  contains 
no  allegation  of  special  damage,  which  would 
be  necessary  to  such  recovery.  A  slight  er- 
ror, too,  was  made  In  the  computation  in  the 
court  below.  The  amount  paid  for  the  stock 
with  Interest  thereon  to  June  26,  1906,  Is 
found  to  be  $3,350.66;  tbe  amount  of  the 
second  assessment  with  interest  computed  to 
the  same  time  Is  found  to  be  $185.32.  The 
judgment  was  for  $3,543.88,  which  Is  mani- 
festly $7.90  more  than  the  two  Items  amount 
to. 

These  errors  require  a  reversal  of  the  Judg- 
ment, but  they  in  no  way  affect  the  plaln- 
tlfTs  right  to  recover  the  proper  Item  of  dam- 
ages. They  can  readily  be  carved  out  of 
the  sum  allowed  below,  leaving  the  correct 
amount  to  stand.  Miitlmore  r.  Bottom,  60 
Vt  168,  28  Atl.  872. 

Judgment  reversed,  and  judgment  rendered 
for  the  plaintiff  to  recover  $3,350.66  with  in- 
terest thereon  from  Jane  26,  1906,  with  costs 
below. 
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POND  ▼.  POND'S  BSTATB. 

(Supreme   Court   of   Vermont.    Addison.    Not. 
26,    1906.) 

L  Contracts— CoNSiDBBATioN—StJFFionNOT. 
A  testator  ga.-7»  the  use  of  his  home  farm 
to  his  wife  for  life,  and  then  to  a  daughter  of 
a  former  marriage  for  her  life,  and  provided 
that  the  daughter  should  hare  a  home  on  the 
farm  as  long  as  she  desired  and  be  supported 
out  of  the  Income  thereof,  provided  she  con- 
tinued to  live  there  and  rendered  reasonable  as- 
sistance. The  danghter,  after  concluding  to  go 
avay,  entered  into  an  agreement  with  the  wife, 
wherebj  the  daughter  was  to  remain  at  the 
farm  and  receive  from  the  wife  for  services  in 
addition  to  lier  support  a  fixed  sum  per  weelc. 
Held  that,  as  the  daughter  was  under  no  obliga- 
tion to  remain  on  the  farm,  the  agreement  was 
founded  on  a  valid  consideration  entitling  her 
to  enforce  her  claim  against  the  estate  of  tlie 
wife. 
2.  ESTOFPEi/— EqniTABUs  EsropPEL— Faixubx 

TO  ASSEBT  RiOHT. 

A  testator  gave  the  use  of  the  home  farm 
to  Us  wife  for  life,  and  then  to  a  daughter  for 
life.  The  wife  and  daughter  entered  into  an 
agreement,  whereby  the  wife  in  consideration  of 
the  danghter  remaining  on  the  farm  agreed  to 
pay  for  her  services  a  specified  sum  per  week. 
Ttereafter  the  wife  and  a  third  person  entered 
into  a  contract,  whereby  the  latter  was  to  make 
bis  home  on  the  farm  and  receive  the  whole  of 
the  wife's  estate,  consisting  of  personalty,  in 
case  he  survived  her.  The  arrangement  was  dis- 
cussed in  the  presence  of  the  daughter,  who  was 
present  when  the  wife  told  the  third  person 
that  her  estate  was  estimated  at  a  specified 
snm,  and  that  it  was  free  from  debts.  The 
danghter  failed  to  disclose  the  existence  of  her 
daim  for  services.  Held,  that  the  daughter  was 
estopped  from  enforcing  her  claim  against  the 
estate  of  the  wife. 

pjd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Estoppel,  U  180-187.] 

8.  Sauk  —  Pebsors  to  Whom  Estofpel  is 
avaii.abls. 

A  claimant  seeking  to  establish  a  claim 
against  a  decedent  was  estopped  from  asserting 
her  claim  as  against  a  third  person  who  had 
contracted  for  the  estate  of  the  decedent  con- 
sisting of  personalty.  Held,  that  the  executor 
of  the  decedent,  being  in  privity  with  the  third 
person,  was  entitled  to  avail  himself  of  the 
defense  of  estoppel. 
i.  Evidence— Advissiors. 

In  a  proceeding  to  establish  a  claim  against 
a  decedent,  evidence  that  decedent  said  in  the 
presence  of  claimant  that  if  a  third  person  would 
do  a  certain  thing  decedent  would  give  him  all 
her  estate,  consisting  of  personal^  and  that 
claimant  failed  to  assert  her  claim,  was  not 
admissible  as  an  admission  on  the  part  of  the 
claimant,  for  the  negotiations  between  the  de- 
cedent and  the  third  person  bad  not  progressed 
so  far  as  to  call  on  the  claimant  to  speak. 

S.  AFFEAI.  —  EXCLUBIOR    OF    EVIDENCE  —  RK- 


Where  it  does  not  appear  what  the  answer 
of  a  witness  would  have  been  if  a  question  had 
been  allowed,  there  was  no  error  in  excluding 
the  qaestion. 

X^ceptions  fttMxi  Addison  County  Court; 
John  H.  WatBon,  Judge. 

Proceedings  by  Mary  J.  Pond  for  the  es- 
tablishment of  a  claim  against  the  estate  of 
Adella  C.  Pond.  There  was  a  judgment  for 
plaintiff  allowing  the  claim  rendered  by  the 
coonty  court  on  appeal  from  the  allowance 
of  the  dalm  by  the  probate  court,  and  de- 
fendant excepts.    Reversed  and  remanded. 

65  A.— 7 


The  defendant  called  mM  Bion  Wilson  as 
a  witness  and  by  him  offered  to  show:  "That 
at  about  the  time  when  his  service  of  the 
farm  ended,  said  Adella  G.  Fond  In  the  pres- 
ence of  the  plaintiff,  Mary  J.  Fond,  i^ered 
and  proposed  to  the  witness  to  make  a  con- 
tract with  him  whereby  he  should  work  for 
her  during  the  remainder  of  her  lifetime, 
and  have  his  home  with  her,  and  that  upon 
her  decease  he  should  have  her  entire  prop- 
erty and  estate,  which  she,  the  said  Adella 
OL  then  represented  to  be  two  thousand  dol- 
lars; that  the  plaintiff  participated  in  the 
conversation  and  heard  what  was  said  by 
the  parties,  but  said  nothing  about  having 
any  claim  against  Mrs.  Pond  or  the  estate; 
that  this  conversation  occurred  at  a  time 
when  more  than  four  of  the  six  years  for 
which  the  plaintiff  now  claims  pay  for  serv- 
ices had  elapsed." 

Argued  before  BOWELiL,  0.  J.,  and  TT- 
LBB,  MITNSON,  HASELTON.  POWERS, 
and  MILES,  JJ. 

F.  L.  Fish  and  J.  B.  Donoway,  for  plain- 
tiff.   Davis  &  Russell,  for  defendant 

POWERS,  J.  This  Is  an  appeal  from  the 
allowance  by  the  commissioners  on  the  es- 
tate of  Adella  C.  Pond  of  Mary  J.  Pond's 
claim  for  services  covering  the  last  six  years 
of  the  testatrix'  lifetime.  The  claimant  is 
the  daughter  of  Everett  B.  Pond  and  step- 
daughter of  the  testatrix.  By  the  terms  of 
Everett  B.  Pond's  will,  the  use  of  the  home 
farm  was  given  to  the  testatrix  during  her 
llfetln&e,  and  then  to  the  claimant  during 
her  lifetime.  It  was  further  provided  in  the 
will  that  the  claimant  was  to  have  a  home 
on  the  farm  as  long  as  she  desired,  and  be 
supported  out  of  the  income  thereof,  provided 
she  continued  to  live  there  and  rendered  rea- 
sonable assistance  about  the  household  af- 
fairs. The  claimant  continued  to  reside  with 
the  testatrix  on  the  farm  and  receive  her 
support  therefrom  for  some  years  after  her 
father's  death,  but  finally  concluded  to  go 
away  and  take  care  of  hers61f.  Whereupon 
it  was  agreed  between  the  testatrix  and  the 
claimant  that  the  latter  should  remain  at 
the  farm  and  receive  from  the  former  for 
her  services.  In  addition  to  her  support,  a 
fixed  sum  per  week.  Afterwards,  and  about 
a  year  and  a  half  before  the  death  of  the 
testatrix,  she  made  a  contract  with  one  Hub- 
bard, whereby  he  was  to  come  to  and  make 
his  home  on  the  farm,  carry  It  on,  and  In 
case  he  survived  the  testatrix  he  was  to  re- 
ceive the  whole  of  her  estate,  then  and  now 
consisting  entirely  of  personal  property. 
This  proposed  arrangement  was  fully  dis- 
cussed in  the  presence  of  the  claimant,  who 
knew  all  about  Its  terms  before  It  was  con- 
summated. While  the  negotiations  for  this 
contract  were  going  on,  the  testatrix.  In 
the  presence  and  hearing  of  the  claimant, 
told  Hubbard  that  her  estate  was  estimated 
at  two  thousand  dollan.  eDnnmerated  the 
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Items  of  which  It  consisted,  and  asserted  that 
It  was  free  from  debts.  To  this  last  state- 
ment, the  claimant  made  no  dissent,  nor  did 
she  ever  disclose  to  Hubbard  the  existence 
of  her  claim  for  sarrlces  until  after  the 
death  of  the  testatrix;  on  the  contrary  she 
allowed  the  testatrix's  statemoit  to  go  un- 
challenged and  urged  Hubbard  to  enter  into 
the  arrangement  Relying  upon  these  repre- 
sentations of  the  testatrix,  and  believing 
them  to  be  true,  Hubbard  did  enter  Into  this 
arrangement  with  the  testatrix,  and  on  his 
part  fully  carried  out  and  performed  the 
same  according  to  its  terms,  and  shortly  be- 
fore her  death,  the  testatrix  made  her  will 
giving  Hubbard  the  use  of  all  her  pri^erty 
with  remainder  to  his  children,  which  was 
satisfactory  to  him.  The  executor  defends 
under  the  general  Issue  and  a  notice  setting 
forth  the  facts  herein  recited,  and  relief 
mainly  upon  bis  claim  that  In  the  circum- 
stances, the  claimant  is  estopped  by  her  con- 
duct from  asserting  her  claim  against  the 
estate. 

Under  the  terms  of  her  father's  will,  the 
claimant  had  a  right  to  remain  at  home,  and 
be  there  supported  out  of  the  avails  of  the 
farm,  rendering  such  service  as  the  will  spec- 
ified. But  she  was  under  no  obligation  to 
remain  there;  the  option  was  hers,  and  she 
could  stay  or  go  as  she  pleased.  So  when  the 
time  came  that  she  decided  to  go,  the  way 
was  open  to  her  to  make  such  arrangement 
with  her  stepmother  to  forego  that  decision 
and  remain  on  the  {ilace  as  they  might  agree 
upon.  And  such  arrangement,  when  made, 
was  founded  upon  a  valid  consideration  and 
binding,  for  she  has  thereby  agreed  to  do, 
and  did  in  fact  do,  something  which  she  was 
not  before  legally  bound  to  do.  So  she  has 
a  valid  claim  which  she  may  assert,  unless 
she  Is  estopped  from  setting  it  np  against 
the  estate  by  her  conduct  during  the  ne- 
gotiations between  the  testatrix  and  Hub- 
bard. It  is  claimed  that  it  was  her  duty, 
when,  in  her  presence,  the  testatrix  informed 
Hubbard  that  there  were  no  debts,  to  speak 
out  and  assert  her  claim,  and  not  laaving 
done  so,  she  will  not  now  be  allowed  to,  to 
the  prejudice  of  Hubbard,  who,  being  igpo- 
rant  of  the  facts  and  relying  upon  their  being 
as  stated,  has  acted  to  his  prejudice.  That 
the  conduct  of  the  claimant  on  the  occasion 
referred  to  amounted  to  an  admission,  and 
was  evidence  against  the  claimant  tending  to 
show  that  the  testatrix  was  not  then  owing 
her,  was  fully  recognized  by  the  trial  court 
and  the  estate  was  given  the  proper  benefit 
thereof.  But  an  estoppel  Is  something  more. 
An  admission  is  a  mere  piece  of  evidence. 
An  estoppel  is  the  basis  of  substantive  rights. 
In  the  class  to  which  the  one  under  con- 
sideration belongs,  the  estoppel  includes  the 
admission,  bat  the  converse  of  this  proposi- 
tion is  not  tme.  In  addition  to  the  admis- 
.  sion,  whether  it  be  by  silence  or  by  positive 
assertion,  there  must  be  a  reliance  and  action 


thereon  to  his  injury,  in  Ignorance  of  the 
truth,  by  the  party  who  seeks  to  assert  the 
est(9pel,  before  it  becomes  the  basis  of  a 
right  of  action  or  defense.  2  Wig.  Ev.  I 
1066.  Ignorance  of  the  truth  of  the  matter 
on  the  part  of  him  to  whom  the  representa- 
tion Is  made,  being  an  essential  element  of 
an  estoppel  in  his  favor  (Boynton  v.  Braley, 
64  Vt  92),  It  Is  apparent  that  the  claimant's 
conduct  did  not  amount  to  an  estoppel  so 
far  as  the  testatrix  was  concerned,  for  she 
knew  all  the  facts,  and  so  could  not  be  mis- 
led to  her  injury  by  the  claimant's  omission 
to  deny  her  statement  that  thwe  were  no 
debts.  But  Hubbard  was  Ignorant  of  the 
matter;  and  it  was  material  to  the  proposi- 
tion which  he  was  then  considering,  as  it 
necessarily  adjected  tlie  amount  which  he 
was  to  receive  under  the  proposed  arrange- 
ment His  situation  and  relatltm  to  the 
matter  made  It  the  duty  of  the  claimant 
to  speak,  and  since  he  has  acted  In  reliance 
upon  the  fact  being  as  then  stated.  It  would 
be  a  substantial  Injury,  If  not  a  fraud  upon 
him  to  allow  the  truth  to  be  now  asserted. 
In  these  circumstances,  as  against  Hubbard, 
the  plaintiff  is  estopped.  Earl  v.  Stevens, 
67  Vt  474;  WeUs  v.  Austin,  59  Vt  167,  10 
Atl.  406. 

Estoppels,  however,  operate  only  in  favor 
of  parties  and  their  privies.  Wright  v. 
Hazen,  24  Vt  143.  Hubbard  is  not  a  party 
here,  and  the  estoppel  cannot  be  set  i^  for 
his  ultimate  benefit  unless  he  Is  in  privity 
with  the  executor.  Simpson  v.  Pearson 
(Ind.)  99  Am.  Dec.  677;  OutUe  v.  Brockway, 
32  Pa.  46.  The  term  "privy,"  to  adopt  Prof. 
Oreenlears  definition  (1  Oreenl.  Bv.  {  189), 
denotes  mutual  or  successive  relationships 
to  the  same  rights  of  property.  In  the  classi- 
fication usually  stated  is  found  privies  in 
r^resentation,  which  include  executor  and 
testator,  administrator,  and  intestate.  So  be- 
tween this  executor  and  the  testatrix  the 
privity  Is  complete.  But  this  will  not  avail 
him,  for  as  we  have  seen,  from  her  he  can 
acquire  no  right  of  estoppel,  as  she  had  none. 
It  remains  to  consider  whether  there  is 
privity  between  the  executor  and  Hubbard, 
the  legatee.  And  on  this  question  depends 
the  whole  controversy.  If  the  executor  can 
set  up  the  estoppel,  it  is  because  he  repre- 
sents Hubbard  as  well  as  the  testatrix  tn 
this  litigation.  An  administrator  or  executor 
under  our  law  takes  the  legal  title  to  the 
personal  property;  but  not  in  bis  own  right 
He  is  not  the  owner  of  it  except  in  a  quali- 
fied sense.  His  interest  in  it  is  in  autre 
droit,  merely.  1  Woem.  Adm'r,  {  174; 
Weeks  V.  Glbbs,  9  Mass.  74.  His  title  Is 
fiduciary,  father  than  beneficial.  Carter  v. 
Bank,  71  Me.  448,  86  Am.  Rep.  338.  It  is  the 
legal  title  which  he  takes,  but  be  takes  it 
as  trustee  and  for  a  particular  purpose. 
Lewis  V.  Lyons,  13  III.  117;  Stl(^ney  v.  Par- 
menter,  74  Vt  58,  52  AtL  73..  In  a  sense, 
then,  when  as  here  the  estate  consists  en- 
tirely of  personal  property,  the  relation  of 
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trustee  and  cestui  que  trust  exists  between 
the  executor  and  the  legatee.  It  follows 
tbat  In  litigation  which  affects  the  amount 
or  ralue  ot  such  an  estate,  the  administrator 
or  executor  represents  the  legatee,  and  the 
IwlYlty  between  them  Is  complete.  2  Van 
Fleet.  Fot.  Adj.  S  465.  The  privity  be- 
tween them  Is  the  privity  of  trustee 
and  cestui  que  trust,  the  privity  which.  It  Is 
said,  was  classified  In  the  old  books  as 
privity  of  person.  R.  &  L.  Law  Die.  "Prlv- 
Ity."  The  real  estate,  however,  descends 
directly  to  the  heir,  and  the  Interest  of  the 
administrator  Is  In  the  nature  of  a  naked 
conditional  power,  and  the  privity  between 
Uiem  as  to  such  property  is  slight  or  none  at 
an.  Van  Fleet,  For.  Adj.  I  466.  If  this  con- 
troversy was  over  the  title  to  a  spedflc  art- 
tlcle  of  personal  property,  which  the  testa- 
trix had  claimed  to  Hubbard  that  she  owned, 
and  which  she  had  In  the  claimant's  presence 
promised  to  give  him  by  will  for  his  services 
under  the  contract,  the  estoppel.  If  proved, 
would  be  available  to  the  executor  who 
would  represent  Hubbard  In  the  suit  It  is 
true  that  this  controversy  Is  not  over  the  title 
to  any  of  the  assets  of  the  estate  and  does 
not  directly  concern  such  assets;  but  Indirect- 
ly and  necessarily  the  assets  are  afCected, 
for  the  recovery  must  come  out  of  them, 
and  no  logical  reason  can  be  given  why  the 
same  rule  slx>nld  not  govern  the  rights  of  the 
parties.  We  hold,  therefore,  that  the  estop- 
pel Is  available  to  the  executor  In  this  suit, 
and  the  evidence  establishing  It  being  undis- 
puted, the  defendant  estate  was  entitled  to  a 
verdict  under  Its  motion.  ^The  exception  to 
the  exclusion  of  the  testimony  of  the  witness 
Wilson  is  not  sustained,  as  It  does  not  ap- 
pear that  the  negotiations  with  him  had  pro- 
gressed 80  far  that  the  claimant  was  called 
upon  to  speak.  Hence  her  silence  did  not 
amount  to  an  admission^  Nor  was  there 
error  In  excluding  the  question  asked  of  Mrs. 
A.  A-  Pond,  since  It  does  not  appear  what  her 
answer  would  have  been  if  allowed. 
Reversed  and  remanded. 


McKBNZTB  y.  BOUTWELIi  &  VARNUM. 

(Supreme  Court  of  Vermont.    Washington. 
Dec.  6.  1906.) 

L  NxouoENO*— EviDBNCB— CoirprrENCT. 

In  an  action  for  damages  for  the  loss  of 
plaintiff's  horse  while  being  used  by  defend- 
ftnts,  evidence,  on  the  part  of  plaintiff,  that 
rtirectly  after  the  accident  he  had  a  conversa- 
tioD  with  one  of  defendants  who  directed  plain- 
tiff to  take  the  hone  to  defendants'  stable  for 
treatment,  was  incompetent  to  show  negligence 
on  the  part  of  defendants  in  the  use  of  the  horse. 
Z  Same— CoNTBiBUTOKT  Neoliqknce. 

The  evidence  was  admissible  as  bearing 
apon  any  claim  tbat  the  horse  died  from  plain- 
tifCs  negligence,  and  where  it  was  limited  by 
the  court  to  that  purpose,  defendants  had  no 
ground  of  exception. 
&  AFPKAir-RBTnw— Habicless   BaaoB— Evi- 

DBHCX. 

In  an  action  for  the  loss  of  a  horse,  plain- 
tifl^  when  asked  by  counsel  as  to  the  value  of 


the  horse,  improperly  answered,  "I  valued  him 
at  $300."  To  the  court's  inquiry  he  made  the 
same  answer,  but  upon  the  question  being  put 
the  third  time,  he  answered  that  It  was  worth 
between  $275  and  $300.  The  verdict  was  for 
n  much  smaller  sum  than  any  estimate  of  plain- 
tiff.   Held,  that  defendants  were  not  harmed. 

TEid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  8,  Appeal  and  Error,  {  4175.] 

4.  Damages— BviDEHOE—VALtiE. 

In  an  action  for  damages  for  the  loss  of 
a  horse,  a  witness,  after  testifying  that  he  had 
owned  and  used  the  horse,  was  properly  permit- 
ted to  testify  that  if  the  horse  was  as  sound 
as  it  was  a  year  or  so  previously  when  be  bad 
last  seen  It,  it  was  worth  from  $200  to  $226, 
the  remoteness  of  time  only  affecting  the  weight 
of  the  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  16,  Damages,  {  462.] 

5.  NKOUaKHCB— EVIDBNCK— Relevanct. 

In  an  action  for  damages  for  the  loss  of  a 
horse,  plaintiff  alleged  that  he  let  a  pair  of 
horses  to  defendants  to  work  together  upon  a 
dump  cart  in  operating  their  quarry;  that.  Id 
\'iolation  of  the  contract,  they  worked  them  sep- 
arately, and  tbat  one  of  the  horses  was  injured 
while  working  alone,  and  died  from  his  injuries. 
Plaintiff  offered  to  show  that,  after  the  accident, 
defendants  repaired  the  road  that  led  to  the 
dump,  for  the  purpose  not  only  of  showing  that 
defendants  considered  the  roadway  unsafe,  but 
for  tbe  further  purpose  of  showing,  from  the  fact 
that  the  surviving  horse  remained  there  and 
worked  under  a  new  agreement,  that  the  original 
contract  was  as  plaintiff  daimed  In  respect  to 
the  horses  being  worked  together.  It  was  ad- 
mitted by  the  court  for  the  latter  purpose  only, 
and  the  jury  were  instructed  to  consider  it  only 
as  bearing  on  the  question  why  the  horse  was 
allowed  to  remain  there  and  work  singly  for 
a  week,  and  not  as  an  admission  of  the  defend- 
ants that  the  road  needed  repairing.  Held 
that,  with  such  restriction,  there  was  no  error 
in  admitting  the  evidence. 
■>.  Tbial— Abqtjment  or  CounbeI/— Impbopeb 
Remabkb— Action  of  Coubt. 

In  an  action  for  the  loss  of  a  horse  which 
was  injured  while  being  used  by  defendants, 
statements  of  plaintiff's  counsel  in  his  argumetit 
that  defendants  did  not  care  what  became  of  the 
horse;  that  what  they  wanted  was  to  get  all 
they  could  out  of  him;  tbat  they  had  money 
enougbt  to  fight,  etc.,  were  improper,  but  where 
they  were  fully  retracted,  and  the  matter  was 
promptly  and  adequately  dealt  with  by  the 
court,  they  were  not  sufficient  cause  for  setting 
aside  the  verdict. 

Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  i  316.] 

Eixceptlons  from  Washington  County 
Court;    John  W.  Rowell,  Judge. 

Action  by  Horman  McKenzie  against  Bout- 
well  &  Varnum.  From  a  Judgment  for  plain- 
tiff, defendants  bring  exceptions.    AflBrmed. 

Argued  before  TYLER,  MUNSON,  WAT- 
SON, HASELTON,  POWERS,  and  MILES,. 
JJ. 

M.  M.  Gordon,  for  plalntlA  John  W.  Gor- 
don, for  defendants. 

TYLER,  X  The  declarattou  contains  a 
count  In  trover,  and  two  counts  In  case.  Un- 
der the  first  count  the  plaintiff  claimed  that 
he  let  a  pair  of  horses  to  the  defendants  t» 
work  together  upon  a  dump  cart  in  operating 
their  quarry,  and  that.  In  violation  of  tbe 
contract,  they  worked  them  separately,  and 
put  tbem  to  a  different  use  than  the  contract 
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eontemplated,  and  thereby  oonverted  tbem  to 
their  own  use.  One  of  the  horses  was  Injnred 
while  working  alone,  and  died  of  his  injuries. 
The  Jury  f onnd  bj  a  special  verdict  that  the 
defendants  were  not  gallt7  of  trover,  and 
therefore  they  mnst  have  failed  to  find  the 
contract  claimed  by  the  plaintiff.  The  verdict 
was  that  the  defendants  were  guilty  of  negli- 
gence under  the  counts  in  case. 

1.  The  plaintiff  was  permitted  to  testify 
that  directly  otter  the  accident  he  had  a  con- 
versation with  defendant  Boutwell,  who 
directed  him  to  take  the  horse  to  his  (Bout- 
well's)  stable  for  treatment.  This  evidence 
was  objected  to,  and  the  plaintiff's  counsel 
being  inquired  of  by  the  presiding  Judge,  said 
that  it  was  offered  to  show  that  Boutwell 
appreciated  the  situation  and  considered 
the  defendants  liable  for  the  Injury — that 
they  bad  not  worked  the  horses  together  ac- 
cording to  the  agreement  The  offered  evi- 
dence was  imcompetent  to  show  negligence 
on  the  part  of  the  defendants  In  the  use  of  the 
horse  (Slas  v.  C!onsolidated  Lighting  Co.,  78 
Vt  35,  50  Atl.  664),  and  It  U  difficult  to  see 
how  it  could  have  borne  upon  the  issue  wheth- 
er the  contract  was  as  the  plaintiff  claimed; 
namely,  that  the  horses  were  to  be  worked 
together,  and  not  separately.  But,  pending 
the  question,  the  presiding  Judge  asked  the 
defendants'  counsel  If  they  made  any  question 
but  that  the  horse  died  from  the  injuries  re- 
ceived, and  he  replied,  "1  do  not  want  to  con- 
cede whether  there  was  any  negligence  after- 
wards In  the  care  of  the  horse.  I  don't  know. 
I  suppose  the  first  trouble  with  the  horse  was 
this  accident  •  •  •."  The  Judge  then 
directed  the  witness  to  answer  the  question 
and  for  the  evident  purpose  of  showing 
whether  or  not  any  negligence  was  imputable 
to  the  plaintiff  In  his  treatment  of  the  horse 
after  the  accident,  or  whether  the  horse  died 
of  his  injuries.  The  statement  made  by  the 
defendants'  counsel  before  the  question  was 
answered,  that  he  did  not  question  but  that 
the  horse  died  of  the  injuries  received,  did 
not  meet  the  court's  inquiry.  The  answer  was 
clearly  admissible  as  bearing  upon  any  claim 
that  might  be  made  that  the  horse  died  from 
the  plaintiff's  negligence.  The  exception 
taken  cannot  avail  the  defendants. 

2.  The  plaintiff  was  asked  by  his  counsel 
what  was  the  fair  value  of  the  horse,  and  he 
improperly  answered:  "I  valued  him  at 
$300."  To  the  court's  Inquiry  be  made  the 
same  answer,  but  upon  the  question  being 
put  the  third  time  he  seemed  to  understand 
what  was  a  proper  answer,  and  said,  "well, 
between  $275  and  $300."  It  is  inconceivable 
that  the  plaintiff's  first  two  answers  could 
have  harmed  the  defendants.  That  the  Jury 
were  not  Influenced  by  them  Is  shown  by  the 
fact  that  the  verdict  was  for  a  much  smaller 
nun  than  any  estimate  of  the  plaintiff. 

8.  The  witness  Smith  testified  that  he  own- 
ed and  used  the  horses  a  year,  and  sold  them 
to  the  plaintiff.  Upon  being  asked  to  state 
the  value  of  the  horse  that  died,  he  answered: 


"If  he  was  as  sound  as  I  should  say  he  was, 
without  seeing  him  for  a  year  or  so  and  ex- 
amining him  closely,  I  should  say  from  $200 
to  $225."  He  had  previously  stated  that  the 
plaintiff  paid  for  the  horses  in  part  by  work- 
ing with  them  for  him,  and  that  he  occaslou- 
ally  met  them  upon  the  highway  after  the 
sale.  There  was  no  error  in  the  admission  of 
the  evidence.  The  witness'  estimate  of  value 
was  predicated  upon  the  horse  remaining  as 
sound  as  when  he  sold  him.  The  remoteness 
of  the  times  when  the  witness  had  last  seen 
the  horse  only  affected  the  weight  of  bla 
testimony.  Its  admission  or  exclusion  on 
that  ground  was  discretionary  with  the  court 
4.  The  plaintiff  was  permitted  to  show, 
under  the  defendant!^  exception,  that  after 
the  accident  the  defendants  repaired  the  roa^ 
that  led  to  the  dump.  The  rule  Is  that  repairs 
of  a  highway  by  the  selectmen  of  a  town, 
after  an  accident,  cannot  be  shown  for  the 
purpose  of  proving  antecedent  negligence. 
But  here  the  evidence  was  offered  not  only  to 
show  that  the  defendants  considered  the  road- 
way unsafe,  but  for  the  further  purpose  of 
showing,  from  the  fact  that  the  surviving 
horse  remained,  and  worked  a  week  after 
the  other  one  died,  that  the  contract  was 
as  the  plaintiff  claimed  In  respect  to  the 
horses  being  worked  together. 

The  declaration  was  framed  and  the  case 
was  tried  and  submitted  to  the  Jury  upon 
two  grounds — one,  that  by  the  defendants' 
working  the  horse  singly  in  violation  of  the 
contract  they  converted  him  to  their  use;  the 
other,  that  he  was  Injured  through  their 
negligence.  The  defendants  denied  both 
claims.  Upon  the  first  ground.  If  made  out; 
the  contract  ended  with  the  injury  to  one 
horse,  and  the  other  was  worked  thereafter 
under  a  new  agreemoit  The  plaintiff's  of- 
fer was  "to  show  that  It  was  under  a  differ- 
ent arrangement — ^that  the  road  was  made 
passable,  and  that  then  the  other  horse  re- 
mained there  to  work,"  and  not  under  the 
mrlglnal  agreement  The  court  Inquired  of 
counsel  If  the  evidence  was  offered  to  show 
that  the  road  was  soon  repaired,  and  that 
that  was  the  reason  why  the  other  horse 
remained  there  to  work,  and  counsel  re- 
plied that  that  was  the  purpose.  It  was  ad- 
mitted for  that  purpose  only,  and  the  court 
at  the  close  of  all  the  evidence  Instructed 
the  Jury  that  they  were  to  consider  it  only 
as  bearing  upon  the  question  why  the  horse 
was  allowed  to  remain  there  and  work  singly 
for  a  week,  and  not  as  an  admlsslcm  by  the 
defendants  that  the  road  needed  rei>airing. 
With  this  restriction  and  Instruction,  there 
was  no  error  in  admitting  the  evidence. 

5.  The  court  properly  refused  to  direct  a 
verdict  for  the  defendants  for  the  reason 
that  whether  there  had  been  a  conversion  of 
the  horse  by  the  defendants,  and,  if  not, 
whether  it  was  injured  through  their  negli- 
gence, were  questions  of  fact  for  the  Jury 
under  proper  instructions.  The  court  care- 
fully explained  to  the  Jury  the  two  grounds 
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vpoa  which  the  action  was  brought,  and, 
when  they  rendered  their  verdict,  Inquired 
apoa  what  ground  they  found  the  defendant 
liable,  whether  for  negligence  or  under  the 
count  In  trover,  and  the  foreman  rolled, 
"Negligence." 
Judgment  affirmed. 


STATE  V.  BAIRD. 

(Supreme   Court   of   Vermont.     Washington. 
Nov.  19,  1906.) 

1.  WlTNEBSES  —  Bias— EXAKINATOn— Ll'MITA- 
TION. 

In  a  criminal  prosecution,  it  was  proper 
for  the  court  to  limit  the  cross-examination  of  a 
witness  for  the  state,  with  reference  to  the 
witness'  prejudice,  to  his  feelings  toward  the 
defendant,  and  then  not  to  permit  detail. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  {  1193.] 

2.  Laicent— Felonious  Takirq. 

After  a  store  had  been  closed  for  the 
night,  defendant  went  into  it,  opened  the  safer, 
appeared  to  take  something  therefrom,  and  put 
it  into  his  pocket.  He  closed  the  safe  and  went 
out,  after  which  counts  of  the  money  made 
just  before  and  just  after  the  occurrence  show- 
ed that  $2.50  had  been  taken.  When  defend- 
ant was  arrested,  he  denied  that  he  had  been  to 
the  safe,  and  that  be  knew  the  combination. 
Held,  that  the  n'idence  disclosed  a  felonions 
taking. 

3.  Sake— EviDEHCE— Reixvanct. 

Where,  in  a  prosecution  for  larceny  from  a 
firm's  safe,  defendant  testified  that  he  took  the 
money  from  the  safe  at  the  dirKtion  of  his 
brother-in-law,  a  member  of  the  firm,  evidence 
that  for  s(xne  time  before  there  had  been  trouble 
between  the  partners,  and  that  prosecutor  was 
desirous  of  eliminating  defendant's  brother-in- 
law  from  the  firm,  in  order  to  make  a  place  for 
another,  was  inadmissible. 

4.  Cbiiciiiai.  Law— Obdeb  or  Pbooi<— Rebttt- 

lAI- 

In  a  prosecntion  for  larceny  from  a  firm, 
prosecutor  testified  that  there  was  no  entry  ac- 
counting for  the  money,  and  defendant's  broth- 
er-in-law, a  member  of  the  firm  ai  the  time,  tes- 
tified for  defendant  that  the  money  was  ac- 
counted for  by  being  included  in  an  item  charged 
to  him.  Beld,  that  the  state  was  properly  per- 
mitted to  show  by  the  firm's  bookkeeper,  in  re- 
buttal, that  the  money  taken  could  not  have 
been  included  in  that  item. 

Exceptions  from  Washington  County 
Court;  John  W.  Rowell,  Judge. 

Fned  Baird  was  convicted  of  larceny,  and 
he  twlngs  exceptions.    Overruled. 

Argued  before  TYLER,  MUNSON,  WAT- 
SON, HASELTON,  POWERS,  and  MILES 
JJ. 

Benjamin  Gates.  State's  Atty.,  for  the 
State.  M.  M.  Gordon  and  Senter  &  Senter, 
for  respondent. 

MUNSON,  J.  The  respondent,  a  workman 
in  the  employ  of  Prlndle  &  Averill  and  a 
brotber-In-law  of  Prlndle,  was  charged  with 
stealing  money  from  the  partnership  safe. 
Hie  defense  was  tbat  the  money  was  taken 
by  Prlndle's  direction.  During  Averiil's 
cross-examination  he  testified  that  he  had 
never  bad  any  considerable  trouble  with  bis 
partner,  and,  upon  objection  being  made  to 


a  further  Inquiry,  respondent's  counsel  of- 
fered to  show  declarations  and  sworn  state- 
ments made  by  the  witness  relative  to  the 
respondent  and  Prlndle,  and  that  witness 
bad  caused  the  arrest  of  the  respondent  and 
been  active  In  the  ivosecutlon,  and  tbat  one 
object  be  had  in  view  was  to  drive  Prlndle 
out  and  get  control  of  the  business.  The 
court  said  that  any  feeling  the  witness  bad 
against  the  respondent  might  be  shown  In 
a  general  way,  but  tbat  counsel  would  not 
be  permitted  to  go  very  much  Into  detail. 
Counsel  took  an  exception  to  this  ruling, 
and  made  no  further  inquiry.  The  court's 
disposition  of  the  matter  was  correct  It 
permitted  further  inquiry  as  to  the  feelings 
of  the  witness  towards  the  respondent,  but 
with  an  Intimation  tbat  not  much  detail 
would  be  allowed.  It  whs  within  tbe  dis- 
cretion of  the  court  to  limit  the  Inquiry.  2 
Wig.  Bv.  {  951;  Sertoli  v.  Smith,  69  Vt  426, 
38  Atl.  76.  We  do  not  know  where  the  court 
would  have  drawn  the  line,  for  the  inquiry 
was  not  pursued. 

At  the  close  of  the  state's  evidence  the 
respondent  moved  the  court  to  direct  bis  ac- 
quittal, on  the  ground  that  the  state  had 
failed  to  show  that  the  money  was  not 
taken  by  the  direction  of  Prlndle.  The  state 
meets  this  point  without  claiming  that  the 
motion  was  waived  by  proceeding  with  the 
defense,  and  we  dispose  of  the  matter  at 
argrued.  The  motion  was  properly  over- 
ruled. There  was  evidence  that  after  the 
store  was  closed  for  the  night  the  respondent 
went  Into  It  and  opened  the  safe,  appeared 
to  take  something  out  of  the  safe  and  put  it 
into  his  pocket,  and  closed  the  safe  and  went 
oat;  that  counts  of  the  money  made  Just 
before  and  Just  after  this  occurrence  showed 
tbat  $2.60  had  been  taken;  and  that  when 
the  respondent  was  arrested  he  said  that  he 
had  not  been  to  the  safe  and  did  not  know 
the  combination.  This  was  evidence  tending 
to  show  that  the  taking  was  felonious. 

The  respondent  offered  to  show  by  Prlndle, 
who  was  called  for  the  defense,  that  for 
some  time  before  this  occurrence  there  had 
been  trouble  between  the  partners;  tbat 
Averill  was  desirous  of  getting  witness  out 
of  the  business  to  make  a  place  for  bis 
prospective  son-in-law;  tbat  a  conspiracy 
was  entered  Into  by  these  people  to  make  a 
scapegoat  of  the  respondent  for  the  purpose 
of  bringing  about  this  result;  tbat  a  bill  In 
chancery  setting  up  this  matter  was  brought 
to  secure  a  dissolution  of  the  partnership; 
and  that  Averill  and  the  person  referred  to 
have  since  become  partners,  and  are  now 
doing  business  at  the  Prlndle  &  Averill  stand. 
Evidence  of  this  character  was  clearly  inad- 
missible. The  respondent  had  already  testi- 
fied that  he  went  to  the  safe  at  the  time  and 
In  the  manner  testified  to  by  the  state's  wit- 
nesses, and  took  the  amount  claimed  to  be 
missing,  but  tbat  Prlndle  sent  him  to  get  It 
The  only  point  In  controversy  was  whether 
the    respondent    had    this   authority.    This 
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was  Bomethlns  uxxm  which  the  state's  wit- 
nesses had  said  nothing,  and  coiild  say 
nothing.  The  offered  testimony  had  no  bear- 
ing, direct  or  indirect,  upon  the  controverted 
point 

The  state  showed  by  ATerlil  in  its  opening 
that  there  was  no  entry  of  the  amount  taken 
as  charged  to  any  one,  and  that  no  settle- 
ment of  it  had  been  made  with  the  firm.  The 
witness  was  cross-examined  as  to  the  manner 
of  keeping  the  cash  account  and  the  contents 
of  the  change  bag,  and  was  briefly  Inquired 
of  ui>on  that  subject  in  re-ezaminatlon. 
Prindle,  a  witness  for  the  respondent,  testi- 
fied that  the  money  was  accounted  for  by 
being  Included  In  a  $20  Item  charged  to  him. 
In  its  rebuttal  the  state  was  permitted  to 
show  by  the  bookkeeper  that  the  money 
taken  could  not  have  been  included  in  tliat 
item.  The  respondent  excepted  to  this  on 
the  ground  that  it  was  part  of  the  state's 
case,  had  in  fact  been  inquired  about  in  its 
opening,  and  was  not  proper  rebutting  evi- 
dence. The  objection  was  not  well  taken. 
It  was  clearly  permissible  for  the  state  to 
meet  with  further  and  more  particular  evi- 
dence the  specific  claim  developed  by  the 
defense.  Stillwell  v.  Farewell,  84  Vt  286, 
24  Atl.  243. 

Judgment  that  there  Is  no  error  in  the 
proceedings  and  that  the  respondent  take  no- 
thing by  his  exceptions.  Let  sentence  be 
executed. 


In  re  LANE'S  ESTATE. 
Appeal  of  LANE  et  al. 

(Snpreme  Court  of  Vermont.    Cliittenden.    Nov. 
20,  1906.) 

1.  EXKCTTTOBS  AND  ADVIMSTBATOBS— COMPXN- 
8ATI0N— FAILUBK    TO    FILE    StATUTOBT    AO- 

oouKTS— Effect. 

An  executor  failing^  to  file  the-  accounts  re- 
tjuired  by  the  statute  is  not,  on  that  ground, 
barred  from  claiming  compensation  whore  his 
duties  as  executor  were  otherwise  faithfully  per- 
formed. 

[Bid.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Admmistrators,  {f  2134- 
21.36.1 

2.  Sauk— Accounting — Chaboes   and   Cr«d- 
IT8— Rents. 

A  testator  at  his  death  owned  a  house  and 
lot  occupied  by  the  executor,  whose  wife  was 
a  residuary  legatee.  It  was  agreed  that  she 
should  have  the  house  and  lot  In  payment  of  her 
legacy.  A  deed  of  the  same  was  executed  and 
delivered  to  her.  The  executor,  with  his  family, 
continued  to  occupy  the  bouse.  There  was  noth- 
ing to  show  that  it  was  not  advantageous  to 
the  estate  to  settle  the  claim  of  the  wife  by  con- 
veying the  property.  Held,  that  the  executor 
was  not  chargeable  with  the  rental  value  of  the 
property  after  the  execution  and  delivery  of  the 

[Ed.  Note. — For  cases  In  point  see  Cent  Dig. 
vol.  22,  Executors  and  Administralors,  {  642.] 

3.  Deeds— Delivery — Recobdino. 

That  a  deed  delivered  to  the  grantee  was 
not  left  for  record  until  after  the  grantor's 
death  did  not  prevent  it  from  becoming  operative 
Bt  the  date  of  its  execution  and  delivery. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.   16,   Deeds,  •«   294^308.] 


Exceptions  from  Chittenden  County  Court; 
John  H.  Watson,  Judge. 

Proceedings  for  the  settlement  of  the  ac- 
comit  of  Horace  L.  Moore,  executor  of  the 
will  of  Barrlll  Lane,  deceased.  A  Judgment 
of  the  probate  court  allowing  the  account  waa 
affirmed.  Edward  B.  Lane  and  others,  lega- 
tees under  the  will,  appealed,  and  on  affirm- 
ance of  the  allowance  in  the  county  court, 
they  except    Affirmed. 

Argued  before  ROWELL,  C.  J,  and  TY- 
LER, MTJNSON,  HASELTON,  and  POW- 
ERS, JJ. 

A.  v.  Spauldlng  and  B.  B.  Brown,  for  ap- 
pellants. Elihu  B.  Taft  and  Edmund  0. 
Mower,  for  appellee. 

HASELTON,  J.    Tbls  was  an  appeal  from 
the  allowance  by  the  probate  court  of  the  ac- 
count of  Horace  L.  Moore,  as  executor  of 
the  will  of  BurrlU  Lane,  presented  by  the 
administrator  of  said  Moore's  estate.    The 
I  case  was  heard  by  the  county  court  on  the 
i  report  of  a  commissioner,  and  Judgment  was 
I  rendered  allowing  the  accoimt  as  allowed 
and  reported  by  the  commissioner.    The  ap- 
pellants excepted. 

Item  61  of  the  account  is  a  credit  of  $500 
to  the  executor  for  services.  It  appeared 
that  BurrlU  Lane  died  February  24,  1877. 
leaving  an  estate  worth  some  $12,000.  This 
was  disposed  of  by  a  will  in  which  Horace 
L.  Moore  was  named  as  executor.  Moore 
qualified  and  acted  as  such  until  his  death, 
January  31,  1901.  The  will  provided  that  a 
certain  portion  of  the  estate  should  remain 
In  the  bands  of  the  executor  during  the  life 
time  of  a  legatee  who  In  fact  survived  the 
executor.  The  executor  made  various  set- 
tlements with  legatees,  but  died  without 
closing  the  estate.  The  commissioner  re- 
ports in  considerable  detail  what  the  execu- 
tor did  towards  the  settlement  of  the  estate, 
and  reports  his  findings  with  regard  to  serr- 
ices  and  bis  allowance  therefor  as  follows. 
"Taking  into  consideration  what  was  done 
by  said  Horace  L.  Moore  as  executor  of  said 
estate  under  Burrill  Lane's  will,  I  find  that 
his  duties  were  faithfully  performed,  except 
BO  far  as  be  failed  to  render  his  account  and 
have  the  same  settled  in  his  lifetime,  and, 
as  the  evidence  shows  that  his  services  were 
worth  $500  to  the  estate,  item  61  is  allowed 
as  charged  at  the  sum  of  $500." 

The  first  question  before  this  court  Is  sim- 
ply whether,  as  matter  of  law,  this  Item 
should  have  been  disallowed  In  the  Judgment 
rendered  by  the  county  court  The  statutes 
of  this  state  provide  that  every  executor 
shall  render  an  account  within  one  year 
from  the  time  of  receiving  his  letters  testa- 
mentary, unless  the  probate  court  extends 
this  time,  and  that  he  shall  render  further 
accounts  as  required  by  the  court  until  the 
estate  is  settled;  that  the  probate  court 
shall  examine  every  executor  upon  oath  as 
to  the  correctness  of  his  account  before  the 
same  Is  allowed,  except  when  no  objection 
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is  made  to  the  account,  and  Its  correctness 
is  establialied  by  competent  testimony.  Tbe 
flling  of  an  account  witbln  the  time  provided 
by  statute  is  wisely  required,  and,  in  deter- 
mining whether  compensation  sliall  be  al- 
lowed an  executor,  and  If  compensation  Is 
allowed  in  determining  the  amount  of  tbe 
comi>ensatlon,  failure  to  file  an  account  as 
the  law  directs  Is  an  Important  circumstance 
to  be  considered  in  connection  with  other 
facts  that  have  a  bearing  upon  the  question 
of  what  tbe  just  deserts  of  the  executor  are; 
but  we  do  not  think  that  failure  to  file  the 
account  as  tbe  law  directs  shuts  out  con- 
sideratlon  of  the  general  fidelity  and  efficien- 
cy of  the  executor,  and  the  importance,  value, 
and  amount  of  his  services,  and  operates,  in 
itself,  as  a  bar  to  all  compensation.  In  some 
states  it  Is  provided  by  statute  that  an  ex- 
ecutor who  falls  to  file  the  accounts  provided 
(or  sliall  receive  no  compensation,  and  other 
states  formerly  had  such  a  statute  which 
has  been  repealed.  Decisions  imder  such  a 
statute  are  obviously  of  no  assistance  here. 
Bat  the  policy  of  our  Legislature  has  been 
to  st<^  short  of  any  such  arbitrary  rule.  The 
principles  which  have  governed  our  court  In 
the  matter  of  compensation  are,  in  a  general 
way,  shown  by  the  cases  which  have  been 
dted  in  tbe  briefs  of  counsel.  The  cases  de- 
eded by  this  court  cited  on  the  one  side  or 
tbe  other,  are  as  follows:  Hapgood  v.  Jen- 
Dlson,  2  Vt  294;  Foster's  Executrix  v.  Stone, 
ti7  Vt  338,  31  Atl.  841;  Spauldlng  v.  Wake- 
field's Estate,  63  Vt  680,  38  Am.  Bep.  709; 
In  re  Hodges'  Estate,  66  Vt  70,  28  Atl.  663, 
44  Am.  St  Rep.  820;  Woods  v.  Creditors,  4 
Vt  256.  So  one  of  these  cases  Is  inconsist- 
ent with  the  view  taken  here,  and  some  of 
them  support  It  It  is  strongly  supported  by 
Hapgood  y.  Jennlson,  2  Vt.  294,  a  case  which 
commended  itself  to  the  Massachusetts  court 
when  that  court  had  to  do  with  the  same 
matter  that  had  been  before  our  court  Jen- 
nlson T.  Hapgood,  10  Pick.  (Mass.)  77.  Tbe 
principles  which,  in  this  Jurisdiction,  deter- 
mine tbe  allowance  and  the  denial  of  compen- 
sation to  administrators  and  executors  have 
been  recently  considered  and  applied  in  Wal- 
worth's Estate  V.  Bartholomew's  Estate,  76 
Vt  1,  56  Atl.  101,  and  It  accords  with  the 
opbilon  and  the  decision  therein  to  treat  the 
allowance  of  compensation  in  the  case  at 
bar  as  proper  under  the  findings  of  the  com- 
missioner. Instructive  cases  decided  in  other 
Jorlsdlctions  are  the  following:  Blrkholm  v. 
Wardell,  7  Atl.  (N.  J.  Sup.)  569;  Bendall  v. 
Bendall,  60  Am.  Dec.  469;  Craig  v.  McGebee, 
16  Ala.  41:  Gould  v.  Hayes,  19  Ala.  438;  In 
re  Barcalow,  29  N.  J.  Eq.  282. 

A  part  of  Burrlll  Lane's  estate  was  a  city 
bouse  and  lot  At  the  time  of  said  Lane's 
death,  Horace  L.  MIoore,  with  his  wife, 
daughter,  and  his  wife's  sister,  Mary  C  Lane, 
resided  upon  said  place.  Moore's  wife, 
Maria  K.  Moore,  was  one  of  tbe  residuary 
legatees  under  the  will  of  Burrill  Lane,  and 
in  January,  1880,  It  was  agreed  that  she 


should  take  the  place  in  satisfaction  and  pay- 
moit  of  ber  residuary  legacy,  and,  as  Horact 
L.  Moore  could  not  deed  directly  to  his  wife, 
the  arrangement  was  carried  out  by  his 
deeding  to  his  wife's  sister,  Mary  C.  Lane. 
The  deed  was  delivered  at  the  time  of  its 
execution,  but  was  not  left  for  record  until 
shortly  after  the  death  of  Horace  L.  Moore, 
when  It  was  put  upon  record.  At  about  tbe 
time  it  was  left  for  record,  Mary  C.  Lane 
deeded  the  place  to  Maria  E.  Moore.  The 
Moores  had  continued  to  occupy  the  place 
down  to  the  death  of  Horace  Lu  Moore.  The 
commissioner  charged  the  executor  with  the 
rental  value  of  Qie  place  down  to  January 
10,  1880,  tbe  time  when  Moore  as  executor 
deeded  it  to  Mary  O.  Lane.  The  appellants 
claim  that  the  executor  should  have  been 
charged  with  the  rental  value  of  the  place 
down  to  bis  death.  They  point  out  that  the 
taxes  on  the  place  were  assessed  to  Burrill 
Lane's  estate  and  that  receipts  for  their  pay- 
ment ran  to  the  estate.  But  the  commission- 
er finds  that  In  fact  the  taxes  were  not 
paid  by  the  estate  but  were  paid  by  Horace 
L.  Moore  or  his  daughter.  The  commissioner 
also  finds  that  sewer  assessments  were  paid 
by  the  daughter,  and  that  such  repairs  as 
were  made  after  January  19,  1880,  were  paid 
for  by  Horace  L.  Moore,  his  wife  or  daugh- 
ter. There  Is  nothing  in  the  report  nor  in 
any  claim  made  in  the  brief  of  appellants' 
counsel  to  suggest  that  it  was  not  advan- 
tageous to  the  estate  to  have  tbe  claim  of 
Maria  E.  Moore  as  residuary  legatee  extin- 
guished by  the  deed  of  the  place,  and  there 
Is  no  suggestion  that  tbe  commissioner  did 
not  properly  scrutinize  the  transaction  be- 
tween the  executor  and  bis  wife.  The  mere 
fact  that  the  deed  was  not  recorded  until 
1901  did  not  prevent  it  from  becoming  opera- 
tive at  the  date  of  its  execution  and  delivery, 
and  the  case  shows  no  error  in  respect  to 
the  allowance  or  the  disallowance  in  the  mat- 
ter of  the  rent  of  tbe  city  house  and  lot 

The  appellants  claimed  before  the  commis- 
sioner that  the  estate  of  tbe  executor  should, 
in  the  accounting,  be  charged  with  waste 
under  V.  S.  2412,  and  that  claim  Is  urged  here 
as  one  that  arises  on  the  report  and  the 
Judgment  thereon.  The  section  In  question 
reads  as  follows:  "When  an  administrator 
neglects  or  unreasonably  delays  to  raise  mon- 
ey by  collecting  the  debts  or  selling  the  real 
or  personal  estate  of  tbe  deceased,  or  neglects 
to  pay  over  the  money  he  has  in  bis  hands, 
and  the  value  of  the  estate  is  thereby  les- 
sened, or  unnecessary  cost  or  Interest  accrues, 
or  the  persons  interested  suffer  loss,  the  same 
shall  be  deemed  waste,  and  the  damages  sus- 
tained may  be  charged  and  allowed  against 
him,  in  his  account,  or  he  shall  be  liable 
therefor  on  his  bond."  With  respect  to  this 
claim  as  made  here  it  is  enough  to  say  that 
tbe  report  negatives  the  things  which  are  es- 
sential to  the  sustaining  of  charges  for  waste 
under  the  statute  invoked. 

The   remaining  questions  argued  In  this 
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court  relata  to  the  effect  to  be  given  to  a 
certain  paper  signed  by  E^dward  B.  Lane,  one 
of  the  appellants,  purporting  to  be  a  re- 
ceipt and  a  release  given  to  the  administra- 
tor of  Horace  L.  Moore's  estate.  But  the 
conclusions  reached  on  the  questions  already 
considered  mal^e  questions  as  to  the  effect  of 
this   instrument  wholly  immaterial. 

Judgment  Is  affirmed  and  Is  to  be  certi- 
fied to  the  probate  court 


VILES  T.  BARRB  &  M.  TRACTION  ft  POW- 
ER CO. 

(Supreme    Court    of    Vermont.      Washington. 
Nov.   20.  1906.) 

1.  Contracts— Pabt  Perfobuance— Quartdk 
Meruit  Recovebt. 

Where  one  who  had  contracted  to  furnish 
electric  power  to  an  electric  railroad  failed 
to  furnish  the  amount  of  power  which  he  was 
required  to  furnish,  though  the  railroad  availed 
itself  of  the  power  famished,  be  was  entitled 
to  a  quantum  meruit  recovery  for  the  power 
furnished,  less  any  sum  in  which  defendant  was 
damaged  by  the  breach. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11.  Contracts,  {{  1504,  1606.  1507.] 

2.  Sams— AonoR— EviDEMCK— Adicissibilitt. 

In  an  action  for  a  quantum  meruit  recov- 
ery, it  was  proper  to  admit  evidence  tending  to 
show  that  plaintift's  failure  was  the  result  of 
an  extraordinary  drouth  alfecdng  his  water 
power ;  that  after  the  shortage  occurred  or  be- 
came imminent  steam  power  could  not  have 
been  established  in  time  to  relieve  the  situa- 
tion, and  that  plaintiff  gave  defendant  a  prefer- 
ence over  other  patrons. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  11,  Contracts,  i  ISOaj 

3.  AsBTjMPsiT,    Action   oi<— Pusadiro— Dbo- 

LABATIOM. 

A  technical  quantum  meruit  count  is  not 
necessary  to  a  recovery  quantum  meruit  but 
such  recovery  may  be  had  under  the  common 
counts  in  indebitatus  assumpsit 

4.  Damages— Breach  o»  Contract— Loss  of 
Pboftts— Evidence. 

Where  one  who  had  contracted  to  furnish 
electric  power  to  an  electric  railroad  failed  to 
furnish  all  the  power  required,  but  that  fur- 
nished was  used,  and  thereafter  recovery  quan- 
tum meruit  was  sought,  it  was  error  to  exclude 
evidence  tending  to  show  that,  in  consequence 
of  plaintiff's  failure  to  furnish  thepower  accord- 
ing to  the  contract,  defendant  suffered  a  loss  of 
patronage  and   earnings. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  K  79,  81,  83.] 

5.  Appeal  —  Harmless  Ebbob  —  Evidence  — 
Curative  Instbcctions. 

Plaintiff  contracted  to  furnish  electric  pow- 
er to  an  electric  railroad,  but  failed  to  furnish 
the  amount  of  power  required,  though  that  fur- 
nished was  accepted,  and  subsequently  he  sought 
a  recovery  on  quantum  meruit  for  that  accepted. 
Evidence  was  Introduced  by  plaintiff  to  show 
that  at  the  time  plaintiff  failed  to  perform  his 
contract  defendant  was  under  contract  with  a 
certain  lighting  company  not  to  take  power  from 
plaintiff  while  plaintiff  furnished  light  in  certain 
cities,  and  that  a  suit  had  been  commenced 
against  defendant  to  compel  the  performance 
of  such  contract,  and  that  defendant  was  en- 
joined from  taking  power  from  plaintiff,  though 
the  injunction  was  dissolved  on  the  giving  of  a 
bond,  for  the  purpose  of  showing  that  defendant 
derived  a  benefit  from  the  termination  of  the 
contract  between  plaintiff  and  defendant  but 


plaintiff  failed  to  show  wherein  defendant  was 
benefited,  and  did  not  furnish  a  basis  for  com- 
puting such  benefit  if  any.  field  that,  in  the 
absence  of  such  explanatory  evidence,  that  ad- 
mitted was  erroneously  in  me  case,  and  ground 
for  reversal,  notwithstanding  an  instruction  by 
the  court  to  the  effect  that  the  evidence  was 
withdrawn  from  the  consideration  of  the  jury 
in  an  instruction  in  which  the  court  stated  the 
purpose  of  the  evidence  and  the  reason  why  it 
was  not  open  to  the  consideration  of  the  jury. 
[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  (i  4179,  4180.] 

Exceptions  from  Washington  County  Court ; 
Henry  R.   Start  Judge. 

Action  by  J.  S.  Vlies  against  the  Barre  & 
Montpeller  Traction  A  Power  Company. 
Judgment  in  favor  of  plaintiff,  and  defendant 
brings  exceptions.    Reversed  and  remanded. 

Argued  before  ROWELL,  C.  J.,  and  TY- 
LER, MUNSON,  WATSON,  and  HASEL- 
TON,  JJ. 

J.  P.  Lamson,  for  plaintiff.  BIcbard  A. 
Hoar,  for  defendant 


HASELTON,  J.  In  June,  1897,  tbe  plain- 
tiff and  tbe  defendant  entered  into  a  written 
contract  by  the  terms  of  which  the  plaintiff 
agreed  to  furnish  every  day  In  tbe  year,  for 
a  period  of  five  years,  electrical  power  to 
the  defendant  sufficient  for  the  operation  of 
Its  electric  railway  between  Montpeller  an(| 
Barre^  and  the  defendant  agreed  to  pay  for 
such  power  at  a  price  named,  in  monthly  In- 
stallments. The  contract  provided  that  the 
plaintiff  should  not  be  responsible  to  tbe  de- 
fendant for  damage  resulting  t»  It  "from  In- 
terruptions to  Its  traffic  on  Its  electric  rail- 
ways caused  by  fire,  flood,  tempest  riots,  or 
a  public  enemy."  It  appeared  that  in  1800. 
from  August  19th  to  September  1st,  Inclusive, 
the  plaintiff  during  some  portions  of  each 
day  but  one  failed  to  furnish  tbe  amount  of 
power  which  under  his  contract  he  was  bound 
to  furnish,  and  it  further  appeared  that  dur- 
ing said  days  the  def^dant  availed  itself  of 
power  furnished  for  the  purpose  of  operating 
its  road  when  It  conld,  but  that  In  con.<:e- 
quence  of  shortage  of  power  the  operation  of 
the  road  was  from  time  to  time  necessarily- 
suspended,  and  tbe  defendant's  cars  were  at 
a  standstill.  September  1st  the  defendant 
sent  the  plaintiff  a  written  notice  statin? 
that,  on  account  of  the  plaintiff's  breach  of 
the  contract  in  failing  to  furnish  the  power 
therein  provided  for,  tbe  defendant  after  the 
delivery  of  the  notice,  would  treat  the  con- 
tract as  aided,  and  would  neither  take,  ac- 
cept nor  pay  for  any  more  power  under  the 
contract  It  appeared  that  this  notice  was 
received  by  the  plaintiff  in  tbe  morning  of 
September  2d,  and  that  thereafter  no  pow- 
er was  taken  by  the  defendant  from  the 
plaintiff.  All  the  power  taken  by  the  com- 
pany up  to  July  1,  1899,  had  been  paid  for, 
and  in  this  case,  which  is  a  consolidation  of 
two  suits,  recovery  was  sought  for  the  power 
furnished  on  and  after  that  date. 

The  plaintiff  bad  fallen  short  of  compliance 
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with  the  contract  He  could,  therefore,  re- 
eerer,  If  at  all,  only  upon  snch  a  ehowlng 
as  Treald  entitle  blm  to  recorer  quantum 
meralt  The  plaintiff,  subject  to  objection 
and  exception.  Introduced  evidence  tending 
to  show  that  hla  failure  to  fulfill  the  con- 
tract was  not  willful,  but  that  it  resulted 
while  he  was  endeavoring  in  entire  good  faith 
to  perform  according  to  the  exact  terms  of 
the  contract  His  plant  was  operated  by 
water  power,  and  some  of  the  evidence  ob- 
jected to  tended  to  show  that  bis  failure 
was  the  result  of  an  extraordinary  and  on- 
foiese^i  drouth.  It  appeared  that  be  had 
other  patrons  besides  the  defmidant,  and 
some  of  the  evidence  objected  to  tended  to 
show  that  the  wants  of  these  patrons  were 
not  allowed  to  hinder  him  In  his  endeavors  to 
supply  the  defendant;  and,  in  other  words, 
that  he  gave  the  defendant  a  preference  over 
his  other  patrons.  Some  of  the  evidence  ob- 
jected to  was  to  the  point  that  after  the 
shortage  occurred  or  became  imminent  an  aux- 
iliary steam  power  could  not  have  been  es- 
tablished In  time  to  relieve  the  situation.  All 
this  evidence  was  rightly  admitted.  Though 
the  plaintiff  had  broken  his  contract,  he  had 
furnished  power  which  the  defendant  bad 
taken  and  used.  In  the  nature  of  things 
there  conld  be  no  rescission.  In  the  circum- 
stances of  the  case.  If  the  plaintiff  could  sat- 
isfy the  Jury  that  he  had  endeavored  in  en- 
tire good  faith  to  fulfill  the  contract  to  the 
letter,  then  he  was  entitled  to  a  quantum 
meruit  recovery,  unless  the  amount  of  dam- 
age resulting  to  the  defendant  from  the 
breach  of  contract  was  such  as  to  prevent 
snch  recovery.  The  common-law  rule  which 
sometimes  worked  hardships  undeserved  and 
nnsalutary  has  been  somewhat  relaxed,  but 
good  faith  in  endeavoring  to  perform  fully 
and  exactly  Is  essential  to  a  quantum  meruit 
recovery  In  a  case  like  this.  In  such  a  case, 
unless  the  party  In  default  has  in  good  faith 
endeavored  to  accomplish  full  performance,  he 
deserves  nothing.  To  hold  otherwise  would 
be  to  encourage  a  disregard  of  contract  obli- 
gations; while  80  to  hold  is  to  enforce  the  law 
of  contracts  as  rightly  understood,  for  of  this 
law  there  Is  no  better  definition  than  that 
of  Sir  Frederick  Pollock,  who  says:  "The 
law  of  contract  may  be  described  as  the  en- 
deavor of  the  state,  a  more  or  less  Imperfect 
one,  by  the  nature  of  the  case,  to  establish  a 
positive  sanction  for  the  expectation  of  good 
faith  which  has  grown  up  in  the  mutual 
dealings  of  men  of  average  right  mlnded- 
ness."  Wllliston's  Wald's  Pollock  on  Con- 
tracts, 1.  The  evolution  and  establishment  In 
this  state  of  the  rule  which  now  obtains  here 
In  a  case  such  as  the  plaintiff's  evidence 
tended  to  make  may  be  sufficiently  traced 
through  the  following  cases:  Dyer  v.  Jcmes, 
8  Vt  205;  Oilman  v.  Hall,  11  Vt  610,  34 
Am.  Dec:  700;  Fenton  v.  Clark,  11  Vt  667; 
Ripley  V.  Chlpman,  18  Tt  268;  Barker  v. 
Troy  *  Boston  B.  B.  Co.,  27  Vt  780;  Brack- 


ett  V.  Morse,  23  Vt  557;  Hubbard  t.  Belden. 
27  Vt  645;  Swift  v.  Harriman.  30  Vt  608; 
Kelly  &  Bragg  v.  Bradford,  33  Vt  38;  Eddy 
V.  Clements,  38  Vt  487.  SMne  of  the  cases 
cited  above  speak  of  substantial  performance 
as  an  element  of  recovery ;  but  as  is  pointed 
out  In  Drew  v.  Goodhue,  74  Vt  437,  52  Atl. 
971,  the  phrase  "substantial  performance"  Is 
used  in  two  senses.  That  it  has  a  double 
and  so  a  confuitng  use  is  made  altogether 
clear  by  the  opinion  in  Manning  v.  School 
District  124  Wis.  84,  102  N.  W.  36&  In 
some  of  the  cases  It  means  fall  performance 
according  to  the  fair  Intent  of  the  contract 
and  permits  recovery  en  the  contract  without 
recoupment;  but  as  used  In  the  cases  rele- 
vant to  the  question  here,  it  means  something 
distinctly  short  of  full  performance,  as  the 
facts  of  the  cases  show,  and  Includes  such 
performance  as  was  In  this  case  shown  to 
have  been  rendered  down  to  the  time  when 
the  defendant  elected  to  treat  the  contract 
as  at  an  end. 

Counsel  for  the  defendant  dte  Lawrence 
V.  Davey,  28  Vt  264,  as  a  case  analogous  to 
this.  There  the  plaintiff  contracted  to  de- 
liver certain  quantities  of  hardwood  coal  to 
the  defendant,  but  failed  to  deliver  the  quan- 
tities he  had  agreed  to.  The  plaintiff  recov- 
ered on  the  ground  of  a  waiver  by  the  de- 
fendant and  in  the  opinion  It  is  said  that 
probably  recovery  could  not  have  been  had 
if  the  defendant  had  insisted  upon  strict 
performance  of  the  contract  But  that  case 
states  the  things  which  the  evldoice  of  the 
plaintiff  therein  tended  to  show,  and  It  did 
not  tend  to  show  that  the  plaintiff  endeav- 
ored In  good  faith  to  comply  with  the  terms 
of  the  contract  Eddy  v.  Clements,  38  Vt 
487,  is  cited  by  the  defendant  as  a  case  fa- 
vorable to  its  contention.  The  plaintiff  there- 
in failed  to  furnish  the  defendants  with  the 
quantity  of  lumber  which  he  had  contracted 
to  furnish  them,  and  It  was  held  that,  though 
he  was  prevented  from  fulfilling  on  account 
of  a  severe  drouth  which  stopped  the  lum- 
ber mills  on  which  he  was  dependent  never- 
theless he  broke  his  contract  But  the  effect 
given  to  the  plaintiffs  breach  of  contract  was 
simply  to  permit  the  defendant  to  recoup 
his  damages,  and  Judgment  went  for  the  de- 
fendant solely  because  the  damages  recouped 
by  the  defendant  equalled  the  sum  to  which 
at  the  contract  price  the  lumber  delivered 
and  unpaid  for  would  come.  Kettle  v.  Har- 
vey, 21  Vt  301,  cited  on  the  defendant's 
brief,  is  a  case  In  which  it  was  held  that 
tliere  was  nothing  due  on  an  entire  contract 
which  had  not  been  fully  jwrformed,  but  In 
that  case  there  had  been  a  voluntary  and 
willful  abandonment  of  the  contract  The 
defendant  cites  Jones  v.  United  States.  96  U. 
S.  24,  24  L.  Bd.  644.  That  was  a  case  of  a 
contract  for  furnishing  an  army  in  the  field, 
and  It  was  held  that  time  was  of  the  essence 
of  the  contract  and  that  the  government  had 
a  right  to  refuse  to  accept  and  pay  for  ma- 
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terial  tendered  oat  of  time.  Had  tbe  gorem- 
ment  takes  and  used  material  fomlsbed  out 
of  time,  and  tbea  refused  to  pay  for  It  be- 
cause It  was  not  fumisbed  In  accordance 
wltb  tbe  contract,  a  dilTerent  case  would 
bare  beoi  presented.  Dermott  t.  Jones,  2 
Wall.  1,  17  L.  Ed.  762,  a  caae  whlcb  arose 
In  tbe  District  of  Columbia,  la  analogous  to 
tbls.  That  was  a  case  of  a  failure  to  per- 
form all  tbe  undertakings  of  an  entire  con- 
tract Tbe  court  beld  tbat,  though  tbe  fail- 
ure was  In  consequence  of  great  and  unfore- 
seen dlfScultles,  the  plalntUI  below  was  not 
excused  from  doing  what  be  bad  undertalcen 
to  do ;  but  the  court  were  of  opinion  that  be 
was  entitled  to  recover  subject  to  tbe  de- 
fendant's right  to  recoup,  a  right  which  had 
been  denied  in  the  trial  court  The  court  fur- 
ther ezpreasea  Itself  upon  several  questions 
not  necessary  to  tbe  dedslon,  but  likely  to 
arise  on  a  new  trial  of  tbat  case.  What 
le  thus  said  is  in  harmony  with  the 
doctrines  which  tbe  court  of  this  state  has 
from  time  to  time  applied.  Tbe  court 
Bay  tbat  recovery  cannot  be  had  by  one  who 
has  willfully  left  a  contract  unfinished;  tbat 
good  faith  Is  essential  to  recovery  by  one  who 
has  not  fully  performed ;  that  tbe  suit  In  case 
of  incomplete  performance  should  be  not  on 
tbe  special  contract,  but  on  tbe  common 
counts  in  Indebitatus  assiunpsit  but  that  nev- 
ertheless the  contract  should  be  produced  on 
trial.  Finally  the  court  say :  "There  Is  great 
conflict  and  confusion  In  the  authorities  up- 
on this  subject  The  propositions  we  have 
laid  down  are  reasonable  and  Just,  and  they 
are  entertained  by  a  preponderance  of  tbe 
best-considered  adjudications."  A  lengthy 
note  to  Hay  ward  v.  Leonard,  19  Am.  Dec. 
272,  recognizes  the  conflict  and  confusion  of 
authorities,  many  of  which  are  reviewed,  but 
In  closing  tbe  note  Mr.  Freeman  says :  "This 
doctrine  seems  to  be  recognized  and  to  be 
growing  in  favor — ^where  under  a  special  con- 
tract a  party  has  in  good  faith  bestowed 
some  labor  or  parted  with  some  articles  to 
tbe  benefit  of  another,  who  has  as  a  matter  of 
fact  enjoyed  tbe  benefit  of  tbe  labor  or  tbe 
articles,  whether  voluntarily  or  involuntari- 
ly, and.  where  the  incomplete  performance 
has  not  been  tbe  result  of  tbe  party's  own 
provoking  or  of  causes  which  he  might  with 
ordinary  diligence  have  provided  against,  the 
one  receiving  the  benefit  must  pay  therefor." 
What  is  said  tn  tbe  above  quotation  about 
liability  In  case  of  tbe  involuntary  enjoyment 
of  a  benefit  is  a  matter  to  be  considered  when 
occasion  for  Its  consideration  arises ;  but  here 
tbe  matter  of  the  Involuntary  enjoyment  of 
a  benefit  is  not  involved.  Tbe  defendant  vol- 
untarily took  and  used  the  power  for  which 
tbe  plaintiff  seeks  to  recover  pay.  It  may 
be  remarked  in  passing  that  with  a  careful 
classification  of  the  American  caaee  having 
to  do  with  contracts  not  fully  p^formed, 
and  by  observing  in  each  case  the  nature  of 
tbe  action  brought,  there  is  seen  to  be  less 


conflict  and  confusion  than  to  aometimeB  Bald 
to  exist  However,  we  address  ourselves  on- 
ly to  tbe  case  at  bar. 

At  the  close  of  tbe  evidence  the  defendant 
moved  to  have  a  verdict  directed  in  its  fa- 
vor because  tbe  plaintiff  had  broken  his  con- 
tract; because  tbe  action  was  general  as- ' 
Bumpsit,  and,  it  being  general  assumpsit, 
there  could  be  no  recovery  by  tbe  plaintiff 
without  a  showing  of  full  performance  on  bis 
part ;  becatise,  in  order  to  recover,  tbe  plain- 
tiff should  have  brought  a  special  action  on 
tbe  contract,  and  because  there  was  no  evi- 
dence tending  to  show  that  any  unforeseen 
thing  came  up  to  interfere  with  tbe  fulfill- 
ment of  the  ctmtract  Tbe  motion  was  over- 
ruled and  the  defendant  excepted.  The  ac- 
tion of  the  court  in  denying  tbe  motion  was 
right  Tbe  main  question  raised  by  tbe  mo- 
tion has  already  been  considered.  So,  too,  the 
tendency  of  tbe  plaintiflT's  evidence  has  been 
sufficiently  pointed  out  As  to  tbe  form  of 
tbe  action,  general  assumpsit  in  the  common 
count  was  appropriate  in  tbe  circumstances 
which  the  plaintiffs  evidence  tended  to  show. 

In  argument  In  tills  court  counsel  for  tbe 
defendant  treat  the  case  largely  as  if  It 
were  an  action  on  the  special  contract  They 
point  to  tbe  facts  that  tbe  contract  was  In- 
troduced in  evidence  by  the  plaintiff,  and 
that  tbe  plaintiff  Introduced  evidence  tend- 
ing to  show  the  reasons  why  tbe  contract 
was  not  fully  complied  with;  but  in  order 
to  a  quantum  meruit  recovery  tbe  contract 
and  these  reasons  were  needed  in  tbe  case. 
In  no  state  of  the  evidence  could  the  plaintiff 
deserve  to  recover  more  tban  the  contract 
price  for  power  furnished,  and  he  was  bound 
to  show  why  be  bad  not  fully  performed  ac- 
cording to  the  terms  of  the  contract  in  order 
that  tbe  question  of  bis  good  faith  in  en- 
deavoring fully  to  perform  might  be  deter- 
mined. Fully  to  meet  the  objection  to  the 
form  of  the  action,  it  should  be  said  that  a 
technical  quantum  meruit  count  la  not  neces- 
sary to  a  recovery  quantum  meruit  Such  a 
recovery  may  be  had  under  tbe  common 
counts  in  Indebitatus  assumpsit  1  Chit 
PI.  337;  2  Saunders  (William's  Ed.)  122a, 
note  2.  Tbe  case  was  tried  upon  the  cor- 
rect theory  that;  since  tbe  plaintiff  in  any 
view  of  the  evidence  bad  broken  Ms  caa- 
tract,  the  defendant  was  entitled  to  recoup 
Its  damages  resulting  from  tbe  plaintiff's 
breach.  In  connection  with  its  evidence  on 
the  question  of  such  damages,  tbe  defendant 
made  an  offer  which,  in  substance,  was  an 
offer  to  show  that,  in  consequence  of  the 
failure  of  tbe  plaintiff  to  furnlsb  power  ac- 
cording to  tbe  contract  during  the  ];>erlod 
from  August  11th  to  September  Ist  Inclu- 
sive, it  suffered  a  loss  of  patronage,  and  so  of 
earnings  during  the  month  of  September. 
Evidence  under  the  offer  was  excluded,  and 
we  think  that  its  exdualon  was  substantial 
error.  Tbe  damage  offered  to  be  shown  was 
such  as  might  naturally  result  from  tbe  cause 
to  which  the  defendant  would  attribute  it. 
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and  the  defendant  was  entitled  If  it  could 
to  introduce  evidence  whlcli  came  up  to  its 
offer.  The  defendant  had  a  right  to  the  same 
latltode  in  showing  its  damages  for  the  pur- 
pose of  reconpment  that  it  would  have  had 
In  an  action  to  recoTer  damages  for  a  breach 
of  the  contract  (note  to  Van  Epps  t.  Harri- 
son, 40  Am.  Dec.  314),  and,  this  being  so,  the 
eTldence  offered  as  above  stated  should  have 
been  received. 

Certain  evidence  received  mbject  to  objec- 
tion and  exception  by  the  defendant  was 
admitted  apparently  with  the  expectation 
that  other  evidence,  relative  to  the  same 
matter,  but  not  forthcoming,  would  be  intro- 
duced. The  exertions  show  that  the  evi- 
dence in  question  was  continuously  presented 
to  the  jury  in  argument  by  both  the  Junior 
and  the  senior  counsel  for  the  plalntifF.  In 
the  (diarge  the  court  undertook  to  withdraw 
the  evidence  ftom  the  consideration  of  the 
Jury.  From  a  comparison  of  the  evidence 
with  the  language  of  the  presiding  Judge, 
we  find  that  he  stated  its  tendency  fully 
and  fairly,  and  we  quote  from  the  charge, 
as  showing  the  nature  of  the  evidence  in 
question  and  the  action  of  the  court  in  ref- 
erence thereto,  the  following  paragraph: 
"Evidoice  has  been  Introduced  tending  to 
show  that  at  the  time  It  is  claimed  that  the 
plalntur  failed  to  perform  his  contract  the 
defendant  was  under  contract  with  the  Con- 
solidated Lighting  Company  not  to  take  pow- 
er from  the  Vlles'  plant  while  the  plaintiff 
famished  lights  In  Montpeller,  Middlesex, 
and  Barre;  that  a  suit  had  been  b^nn 
against  the  defendant  to  compel  the  per- 
formance of  this  contract  In  this  respect; 
that  the  defsidant  was  enjoined  from  tak- 
ing power  from  the  plaintiff;  that  this  in- 
junction was  dissolved  on  the  giving  of  a 
bond.  This  evidence  was  admitted  for  the 
purpose  of  showing  that  the  defendant  could 
not  twe  the  plaintiff's  power  without  incur- 
ring expense  or  liability  to  the  Consolidated 
Lighting  Company,  and  that  the  defend- 
ant derived  a  benefit  or  advantage  from  the 
terminatl«n  of  the  contract  between  the 
plahitlff  and  the  defendant  that  ought  to  be 
considered  in  determining  what  damages 
ou^t  to  be  charged  to  the  plaintiff  by  rea- 
son of  the  breach  of  contract;  but  this  evi- 
dence has  not  gone  far  enough  to  show 
wherein  the  defendant  in  these  respects  was 
benefited  by  a  termination  of  the  plaintiff's 
contract,  nor  to  furnish  a  basis  for  computing 
such  benefit.  If  any,  and  for  this  reason  this 
evidence  relating  to  the  defendant's  contract 
with  the  Consolidated  Lighting  Company, 
the  said  Injunction  order  dissolving  it,  and 
tlie  bond  are  withdrawn  from  your  considera- 
tion, and  you  will  not  consider  this  evidence 
for  any  purpose,  and  will  decide  the  case  as 
yon  would  have  done  If  this  evidence  had  not 
been  admitted."  The  trial  court  was  clear- 
ly Tight  in  ruling  that  this  evidence,  as  It  was 
left  was  Improperly  in  the  case.  This  be- 
ing so,  and  the  evidence  being  In  Its  nature 


prejudicial.  It  is  not  probable  that  it  was 
rendered  innocuous  by  the  attempt  to  with- 
draw it  from  the  conalderatioa  of  the  Jury. 
They  must  already  have  considered  it  In 
connection  with  the  legitimate  evidence  be- 
fbre  them,  and,  notwithstanding  all  that  the 
court  well  and  forcibly  said,  the  withdrawal 
of  the  improper  evidence  from  the  considera- 
tion of  the  jury  was  probably  nominal  rather 
than  actual,  and  so  cannot  be  held  to  have 
had  a  curative  effect 

The  defendant  took  exceptions  to  rulings 
upon  evidence  made  during  the  examination 
of  one  Andrews,  a  witness  called  by  the 
plaintiffs,  but  there  is  no  sufficient  reason 
for  considering  these.  Exceptions  were  tak- 
en to  the  charge,  but  they  were  waived  In 
argument 

Judgment  reversed  and  cause  remanded. 


TOWN  OF  NEW  LONDON  r.  DAYIS  at  at 

(Supreme  Court  of  New   Hampshire.     Merri- 
mack.   Nov.  7,  19<XS.) 

HlOHWAYS— DiSCONTINUAHCB. 

Where  a  town  neglected  for  four  years  to 
attack  the  validity  of  the  laying  oat  of  a  high- 
way, inhabitants  and  taxpayers  of  the  town, 
though  they  were  not  individually  parties  to  the 
proceedings  for  laying  out  the  highway,  could 
not  be  heard  after  such  lapse  of  time  to  attack 
the  proceedings  on  petition  for  a  discontinuance 
of  the  road  on  the  ground  that  two  of  the 
selectmen  who  laid  it  out  were  disqualified. 

Exceptions  from  Superior  Court;  Pike, 
Judge. 

Petition  by  one  Davis  and  others  against 
the  town  of  New  London  for  the  discontinu- 
ance of  a  highway.  Transferred  from  supe- 
rior court  on  defendant's  exceptions  to  a 
reference  to  the  county  commissioner.  Ex- 
ception overruled.    • 

Petition  for  leave  to  discontinue  a  high- 
way. The  case  Is  the  same  as  that  reported 
In  7S  N.  H.  72,  59  Atl.  369.  After  the  re- 
script was  filed  In  the  superior  court  the 
plaintiffs  moved  that  the  petition  be  referred 
to  the  county  commissioners.  The  defend- 
ants objected  to  such  reference  because  two 
of  the  petitioners  for  the  new  road  were  re- 
lated to  two  of  the  selectmen  who  .laid  it 
out  The  court  granted  the  motion,  and 
the  defendants  excepted.  Transferred  from 
the  October  term,  1905,  of  the  superior  court 
by  Rke,  J. 

Nathaniel  W.  (3olby  and  Bumham,  Brown, 
Jooes  &  Warren,  for  plaintiffs.  Henry  F. 
HolUs  and  George  W.  Stone,  for  defendant 

TOUNO,  J.  It  was  decided  when  the  case 
was  here  before  that  the  superior  court 
should  hear  this  petition  when  the  plaintiff 
satisfied  It  that  the  new  road  (1)  Is  a  "statu- 
tory highway,"  and  (2)  was  built  without 
expense  to  the  town.  New  London  v.  Davis, 
73  N.  H.  72,  79,  69  Atl.  869.  It  is  conceded 
that  It  was  so  built  Consequently  the  only 
question  raised  by  the  defendants'  excepticm 
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l8  whether  K  la  such  a  blshway.  l%e  town 
records  show  that  it  is ;  but  the  defendants 
claim  they  may  have  the  record  of  the  lay- 
ing out  amended  to  show  that  It  la  not  such 
a  road,  even  If  the  town  cannot,  because 
they  were  not  parties  to  that  proceeding'. 
One  serious  trouble  with  this  claim  is  that 
the  facts  do  not  sustain  it;  for  the  defend* 
ants  were  repres^ited  by  the  town  In  that 
proceeding  (Bennett  r.  Tuftonborough,  72  N. 
H.  63,  &1  Atl.  700),  and  so  are  estopped  to 
deny  the  ralldity  of  the  laying  out  If  the 
town  Is.  State  v.  Oorron,  73  N.  H.  434,  454, 
62  Atl.  1044.  The  town  has  delayed  for 
four  years  to  attack  the  laying  out,  and 
nothing  appears  which  will  excuse  such  de- 
lay, so  there  is  no  evidence  from  which  it 
can  be  found  it  has  not  waived  the  dis* 
qnallflcation  of  the  selectmen — conceding 
tbey  were  disqualified,  a  question  as  to 
which  no  opinion  is  expressed  (New  London 
V.  Davis,  73  N.  H.  72,  74,  59  Atl.  389)— if  it 
could  legally  do  aa  Although  jurisdiction 
of  the  subject-matter  cannot  be  conferred 
on  the  court  by  agreemeut,  when  tlie  court 
baa  such  Jurisdiction,  any  Judgment  it  may 
render  wh«i  the  parties  are  in  court  is  not 
void  because  the  Judge  was  disqualified 
(Bickford  t.  Franconia,  78  N.  H.  104,  106^ 
60  AU.  96;  Moaes  v.  Julian,  45  N.  H.  52,  84 
Am.  Dec.  114),  nor  for  any  other  reason. 
OnsequNitly,  if  two  of  the  selectmen  who 
laid  out  the  new  road  were  disqualified,  the 
laying  out  Is  not  void  for  that  reason 
Exception  overruled. 


WINSLOW   V.    SMITH. 

(Supreme  Court  of  Kew  HampsUre.    Grafton. 
Nov.  7,  1906.) 

1.  Triai,— Misconduct    of    Counsxl— Abou- 

MRKt. 

Where,  In  a  will  contest,  there  was  no 
evidence  respecting  the  compensation  of  certain 
experts  who  testified  for  plaintiff,  nor  concern- 
ing the  compensation  that  experts  usually  re- 
ceived, nor  that  the  witnesses  were  especially 
employed  by  plaintiff  or  rendered  him  any  serv- 
ice other  than  giving  their  testimony  as  wit- 
nesses, etc.,  a  statement  by  defendant  s  counsel 
In  argument  that  he  had  "mighty  little  respect 
for  experts  because  they  were  employed  to 
serve  tneir  clients"  and  "paid  mighty  well  for 
it"  constituted  prejudicial  error ;  no  steps  being 
taken  on  objection  to  remove  its  effect  from  the 
minds  of  the  jury. 

2.  Samb—Issctes— Submission— Ambiouitt.  _ 

Where  one  of  the  issues  submitted  in  a  will 
contest  was  slightly  ambiguous,  but  the  ambigu- 
ity was  not  noticed  by  defendant's  counsel  or 
by  the  court,  and  plaintiff's  counsel  immediately 
called  the  court's  attention  to  it  before  the  ver- 
dict was  accepted  and  recorded,  and  asked  that 
the  case  be  resubmitted  to  the  jury,  with  in- 
structions as  to  the  true  meaning  of  toe  question, 
he  was  not  guilty  of  a  want  of  care  in  failing 
to  disrox'er  the  ambiguity  before. 

[Ed.  Note. — For  cases  in  point,  see  C!ent.  Dig. 
vol.  46,  Trial,  i  876.] 
8.  Samb— RjcsuBMissioN — Sepabation  of  Jury. 

Where,  after  the  return  of  a  sealed  verdict, 
it  was  established  that  the  jury  had  mistaken 
one  of  the  issues  submitted,  the  court  had  power, 
whether  the  verdict  had  or  had  not  l>een  recorded 


and  whether  the  Jury  liad  or  had  not  separated, 
to  refuse  to  accept  the  verdict  and  to  order  the 
case  resubmitted  to  such  jury.  If  their  im- 
partiality and  fair-mindedness  had  not  been  dis- 
turbed between  their  separation  and  reassem- 
hllng,  and,  if  so,  to  order  a  new  trial. 

[£}d.  Note. — For  cases  in  point,  see  Cent.  Dig, 
vol.  46,  Trial,  i  867.] 
4.  SAia  —  JUBT  —  Vkbdioi  —  iKPKAOmiBire 

—Affidavits. 

Affidavits  of  jurors  cannot  be  received  after 
verdict  to  show  tliat  they  misconceived  one  oC 
tile  Issues  submitted. 
6.  Sake. 

Where,  after  verdict,  it  was  claimed  that  the 
jury  misconceived  one  of  the  issues  submitted, 
the  court  had  power  to  call  the  jury  together 
and  Inquire  of  them  how  they  construed  the  ques- 
tion. 

Exceptions  from  Superior  Oonrt;  Stone^ 
Judge. 

Will  contest  between  Ella  A.  Wlnslow  and 
Wilbur  F.  Smith.  A  verdict  was  rendered 
sustaining  the  will,  and  from  an  order  de- 
clining to  grant  a  new  trial,  contestant  brings 
exceptions.    Exceptions  sustained. 

The  Issues  were:  (1)  Was  the  testatrix, 
Lora  T.  Bosworth,  of  sound  mind  when  she 
executed  the  will?  (2)  "Was  Lora  T.  Bos- 
worth, on  December  13th,  A.  D.  1904  [the 
date  of  the  execution  of  the  will],  induced 
to  execute  this  instrument  as  her  last  will 
by  undue  Influence  •  •  •  on  the  part  of 
Ellen  F.  Smith  and  others  interested  in  the 
making  of  said  will?"  The  questions  were 
drawn  by  the  defendant's  counsel  and  agreed 
to  by  the  plaintiff's  counsel.  Two  of  the 
plaintiff's  witnesses  were  physicians,  who, 
having  shown  that  they  were  qualified,  tes- 
tified as  experts.  The  defendant's  counsel  in 
his  closing  argument  said:  "Well  now,  Mr. 
Foreman  and  gentlemen  of  the  Jury,  they 
produce  two  experts  to  say  she  [the  testa- 
trix] was  not  fit  at  that  time  to  make  a  will 
— ^vcry  good  men,  men  for  whom  1  have  ?reat 
respect,  as  much  respect  as  I  can  have  for 
any  expert,  which  I  confess  Is  mighty  little, 
because  tliey  are  employed  to  serve  their 
clients  and  paid  mighty  well  for  It"  The 
plaintiff  excepted.  The  court  said  the  pialn- 
tllT  could  have  the  exception,  and  tho  de- 
fendant's counsel  said  "Undoubtedly,"  and 
continued  his  argument.  There  was  no  evi- 
dence relating  to  the  pay  the  experts  receiv- 
ed or  were  to  receive  for  testifying,  or  to 
the  fees  usually  paid  experts.  The  counsel 
did  not  withdraw  his  remarks,  nor  offer  an 
apology  for  making  them.  The  plaintilTs 
motion  to  set  aside  the  verdict  because  of 
the  prejudicial  effect  of  the  remarks  was  de- 
nied, subject  to  exception.  The  court  did  not 
find  whether  the  remarks  had  any  effect  one 
way  or  the  other  upon  the  Jury,  nor  whether 
they  were  prejudicial  or  misleading.  The 
court  instructed  the  Jury  as  to  what  consti- 
tuted undue  infiuence,  and,  in  substance,  that 
in  deciding  the  question  they  should  take 
into  consideration  all  the  evidence  before 
them  bearing  thereon.  The  case  was  sub- 
mitted to  the  Jury  about  3  o'clock  in  the  aft- 
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emoon  ot  Wedneaday,  the  day  before  the 
aTinnai  ThaokBglvlng,  and  the  Joiy  were  In- 
Btracted,  in  the  presence  of  both  parties  and 
witboat  objection  by  either,  that.  If  they 
agreed  npon  a  verdict  when  the  court  was 
not  in  seaaion,  they  conld  aeal  It  up  and  hand 
It  to  the  sheriff.  The  presiding  Justice  and 
connsel  left  the  town  that  af terno<m.  It  was 
understood  by  the  Jury  and  the  counsel  for 
tmth  parties  tliat  there  would  be  no  further 
eession  of  the  court  until  the  following  Mon- 
day, and  there  was  none.  The  verdict  was 
Iianded  to  the  sheriff  about  11  o'clock  In  the 
evening  of  the  same  day.  The  answer  to  the 
Brst  question  was  "Yes,"  and  to  the  second 
"No."  After  the  opening  of  the  court's  ses- 
sion Monday  morning,  and  before  the  verdict 
was  opened,  the  plaintiff's  counsel  stated  to 
the  court  that  he  had  learned  that  the  Jury 
had  construed  the  second  question  as  limit- 
ing them  to  the  consideration  of  testimony 
showing  that  the  undue  influence  was  exerted 
December  13,  1904;  that  they  had  answered 
the  question  upon  that  construction,  although 
many,  if  not  all,  of  them  were  of  the  opinion 
that  the  will  was  the  result  of  undue  in- 
fluence previoualy  exerted;  that  they  would 
Iiave  decided  the  question  in  the  affirmative 
had  they  understood  they  were  at  liberty  to 
consider  the  evidence  of  such  influence ;  and 
that  before  deciding  the  question  they  desir- 
ed further  instructions,  but  were  unable  to 
obtain  them  because  of  the  absence  of  the 
court.  The  counsel  moved  that  the  Jury  be 
sent  ba(&  to  their  room,  with  instructions 
as  to  the  meaning  of  the  second  question. 
Tbe  conrt  ruled  that.  Inasmuch  as  the  verdict 
bad  been  delivered  to  the  sheriff  and  the 
Jury  had  separated,  it  was  beyond  his  povra 
to  recall  the  verdict  and  grant  tbe  motion. 
Tbe  motion  was  accordingly  denied,  subject 
to  the  plaintlCTs  exception.  The  plaintiff 
subsequently  filed  a  motion  to  set  aside  the 
verdict  because,  among  other  things,  (1)  the 
Jury  desired  further  instructions,  and  were 
unable  to  obtain  them,  and  (2)  the  language 
of  the  qnestlon  was  erroneous  and  likely  to 
mislead  the  Jnry,  and  did,  in  fact;  mislead 
them.  He  offered  the  affidavit  oit  the  fore- 
man that  further  Instructions  were  desired 
by  the  Jury,  and  that  they  construed  the  sec- 
ond qnestl(»  as  alleged,  and  probably  would 
have  come  to  the  opposite  conclusion  if  th^ 
had  understood  that  they  were  to  consider 
tbe  testimony  relating  to  undue  Influence  ex- 
erted prior  to  the  day  stated  in  the  ques- 
tion, also  the  affidavit  of  another  person  that 
the  foreman  stated  to  him  immediately  after 
the  trial  substantially  the  same  as  the  fore- 
man stated  in  his  affidavit  The  court  de- 
clined to  receive  or  consider  the  affidavits 
and  dolled  the  motion,  both  subject  to  the 
plalntKTs  exception. 

Branch  &  Branch  and  Alonzo  L>.  Chamber- 
tin,  for  plaintiff.  Mitchell  &  Foster  and 
Marshall  T>.  Cobleigh,  for  defendant. 


CHASE,  J.  1.  Tbe  defendant  cites  Lee  v. 
Dow,  73  N.  H.  101,  59  Att  374,  to  support  of 
his  position  that  the  verdicts  should  not  be 
set  aside  because  of  the  statement  of  his 
counsel  to  the  Jury  In  the  closing  argument, 
to  which  the  plaintiff  excepted.  In  that  case 
the  question  of  fact,  whether  the  Jury  were 
misled  and  prejudiced  by  the  misconduct  al- 
leged, was  distinctly  presented  to  the  pre- 
siding Justice  by  the  motion  of  the  excepting 
party  and  was  decided  in  the  negative.  More- 
over, the  statement  objected  to  was  with- 
drawn by  the  counsel  making  it,  the  Jury  were 
Instructed  by  the  court  to  disregard  it,  and 
the  conduct  of  the  opposing  counsel  had  a 
tendency  to  show  that  he  waived  the  making 
of  further  efforts  to  remove  from  the  minds 
of  the  Jury  the  impressions  made  by  the  state- 
ment In  this  case  it  appears  that  the  court 
did  not  pass  upon  the  question  of  the  effect 
of  the  counsel's  statement  upon  the  minds  of 
the  Jury,  nor  npon  the  character  of  the  ques- 
tion; and  there  was  no  withdrawal  of  the 
statement  or  instruction  to  the  Jury  to  dis- 
regard it  or  any  conduct  of  the  opposing 
counsel  tending  to  show  a  waiver  of  further 
efforts  to  neutralize  its  effect  Lee  v.  Dow 
certainy  does  not  support  the  defendant's 
position.  The  objectionable  statement  of  coun- 
sel was,  in  substance,  that  he  had  "mighty 
little"  respect  for  experts  "because  they  are 
employed  to  serve  their  clients  and  paid 
mighty  well  for  it"  The  object  of  the  state- 
ment obviously  was  to  discredit  the  testimony 
of  the  experts  produced  as  witnesses  by  the 
plaintiff.  In  effect,  it  was  asserted  that  ex- 
perts generally  are  liberally  paid  hirelings,  or 
persons  actuated  by  mercenary  motives,  and 
for  this  reason  the  counsel  had  very  little  re- 
spect for  them.  If  the  Jury  were  not  asked 
to  consider  the  fact  of  the  counsel's  want  of 
respect  for  such  witnesses,  they  were  asked  to 
entertain  a  like  want  of  respect  because  of 
their  venal  character.  In  other  words,  they 
were  asked  to  regard  the  testimony  of  the 
physicians  referred  to  as  likely  to  be  colored 
and  made  untrustworthy  by  the  partl^nshlp 
arising  from  such  employment  It  appears 
that  there  was  no  evidence  I>efore  the  Jury 
in  relation  to  the  compensation  these  physi- 
cians were  paid  or  promised,  or  the  com- 
pensation experts  usually  receive.  It  does  not 
appear  that  there  was  any  evidence  tending 
to  prove  that  the  physicians  were  specially 
employed  by  the  plaintiff,  or  rendered  him 
any  swvice  in  the  case  other  than  giving  their 
testimony  under  oath  upon  the  witness  stand, 
or  that  experts  generally  are  employed  by 
the  party  In  whose  behalf  they  testify,  to 
specially  serve  his  cause.  So  far  as  the  rec- 
ord discloses,  there  was  no  difference  between 
these  witnesses  and  the  plaintiff's  other  wit- 
nesses in  the  manner  of  procuring  their  tes- 
timony and  paying  therefor.  While  It  may 
be  that  lawyers  know  that  experts  are  some- 
times employed  by  parties  to  aid  in  the  prep- 


Digitized  by 


Google 


110 


eS  ATLANTIC  REFOSTEB. 


(N.H. 


aration  of  fheir  cases  and  to  raider  special 
and  perbaps  valuable  services  before  and  at 
tbe  trial,  and  are  paid  much  larger  stuns  for 
snch  services  tbon  the  statutory  fees  of 
witnesses  or  the  sums  received  by  nnskllled 
laborers  for  services,'  It  cannot  be  said  that 
these  are  matters  of  common  knovrledge, 
which  need  not  be  proved  to  entitle  a  party 
to  found  an  argumoit  upon  them  before  the 
Jury.  To  entitle  the  defendant  to  attempt 
to  Impeach  the  testimony  of  these  witnesses 
as  be  did,  be  should  have  laid  before  the 
Jury  testimony  tending  to  prove  that  the  wit- 
nesses were  employed  to  serve  the  plaintiff 
In  a  different  way  from  that  in  which  wlt- 
aesses  are  ordinarily  produced  upon  the  wit- 
ness stand,  and  that  the  witnesses  were  paid 
or  promised  sums  for  their  services  which 
wonld  Justify  the  characterization  "mighty 
well  paid."  The  counsel  was  not  at  liberty 
to  supply  this  testimony  by  his  unsworn  state- 
ment. The  statement  had  a  tendency  to  prej- 
udice the  Jury  against  the  physicians'  testi- 
mony, and  so  was  prejudicial  to  tbe  plaintiff. 
As  it  was  not  withdrawn  and  no  steps  what- 
ever were  taken  to  remove  its  prejudicial 
effect  from  the  minds  of  the  Jury,  It  must  be 
presumed  in  this  court  that  It  Influenced  the 
Jury  in  forming  their  verdict,  to  the  prejudice 
and  injury  of  the  plaintiff.  Story  v.  Railroad, 
TO  N.  H.  364,  48  Atl.  288,  and  authorities 
cited.  The  plaintiff's  exception  thereto  is  sus- 
tained. 

2.  Tbe  second  question  submitted  to  the 
Jury  is  capable  of  two  constructions — one, 
whether  undue  Influence  exerted  on  December 
13,  1904,  the  day  of  the  execution  of  the  will. 
Induced  its  execution ;  and  the  other,  whether 
such  influence,  whenever  exerted,  operated  on 
that  day  to  Induce  the  execution.  It  is  not 
strange  that  tbe  court  and  counsel,  with 
their  knowledge  of  the  law,  should  have  un- 
derstood that  the  limitation  Introduced  into 
the  question  by  tbe  date  applied,  as  it  did  in 
the  first  qnestirai,  to  the  execution  of  the 
will,  rather  than  to  tbe  acts  relied  upon  as 
constituting  undue  Influence.  If  attention  bad 
been  called  to  tbe  ambiguity  before  the  Jury 
retired,  it  probably  would  have  been  removed 
by  changing  tbe  form  of  the  question,  or  by 
more  speciflc  instructions  to  tbe  Jury.  If 
not  so  removed  upon  the  plaintiff's  request,  be 
could  have  fully  protected  bis  rights  by  an 
exception  and  transfer  of  the  case.  But  not 
noticing  the  ambiguity,  he  did  not  take  either 
of  these  precautions.  His  failure  cannot 
fairly  be  attributed  to  want  of  care,  in  view 
of  the  fact  that  tbe  ambiguity  Is  not  very 
pronounced,  and  was  not  noticed  by  the  op- 
posing party  or  tbe  court.  But  he  did  notice 
it  before  the  verdict  was  accepted  and  re- 
corded, and  immediately  called  the  court's 
attention  to  It,  and  moved  that  the  case  be  re- 
committed to  the  Jury,  with  instructions  con- 
cerning the  true  meaning  of  tbe  question. 
Tbe  motion  was  denied,  not  because  tbe  ques- 


tion was  regarded  as  nnamblgaotu,  nor  In 
tbe  exercise  of  discretion,  but  for  want  of 
power.  Tbe  plaintiff's  exception  raises  tbe 
question  whether,  under  tbe  law,  tbe  court 
was  as  powerless  as  he  believed  himself  to  l>e. 

In  Dearborn  v.  Newball,  63  N.  H.  301,  Doe, 
O.  J.,  In  stating  the  law  of  tbe  state  <m  the 
subject,  used  the  following  concise  and  plain 
language,  which,  because  it  so  unmistakably 
shows  that  the  court  in  tbe  present  case  pos- 
sessed the  power  Invoked  by  the  plaintiffs 
motion  and  because  It  so  definitely  points  out 
the  way  for  ascertaining  the  facts  required 
for  an  Intelligent  exercise  of  the  power,  la 
quoted  at  length:  "In  some  Jurisdictions  a 
recorded  verdict  cannot  be  amended  by  tbe 
Jury  after  their  separation ;  but  in  this  state 
a  different  practice  prevails.  The  error  In 
this  case  [the  application  by  tbe  Jury  of  tbe 
sum  for  which  the  property  attached  in  tbe 
action  was  sold  at  the  sherifTs  sale  In  part 
payment  of  the  amoimt  they  found  to  be  due 
tbe  plaintiff]  could  be  corrected,  whether  the 
verdict  bad  or  had  not  been  recorded,  and 
whether  tbe  Jury  had  or  had  not  separated. 
Their  separation  increased  the  danger  of 
wrong  being  done  by  their  amendment  of 
the  verdict  Tbe  Increased  danger  raised  the 
question  whether  Justice  required  a  recom- 
mittal of  the  case  for  reconsideration;  and 
when,  on  reconsideration,  the  verdict  waa 
amended,  there  was  a  question  whether  Jus- 
tice required  a  Judgment  on  tbe  amended  ver- 
dict Both  questions  were  matters  of  fact,  to 
be  determined  at  tbe  trial  term.  •  ♦  • 
Tbe  court  could  Inquire  of  the  Jury  touching 
their  verdict  and  the  grounds  upon  which 
they  proceeded  for  the  purpose  of  ascertain- 
ing whether  the  case  had  heen  properly  tried. 
•  •  •  The  Inquiry  could  be  made  after 
the  Jury,  being  discharged  from  the  case,  had 
separated.  •  •  •  The  reason  for  making 
the  inquiry  [Information  communicated  to 
tbe  court  by  one  of  the  Jurors]  did  not  sus- 
pend either  the  power  of  Inquiry  or  the 
power  of  recommitment  •  •  •  The  re- 
cording of  an  erroneous  verdict  award,  or 
Judsment  does  not  necessarily  render  all  its 
errors  incurable;  and  the  separation  of  Jur- 
ors, referees,  or  other  Judges  does  not  nec- 
essarily disable  them  to  undo  tbe  injustice 
of  such  a  mistake  as  tbe  Jury  fell  into  in 
this  case."  Tbe  Jurors  were  called  together 
by  tbe  court  two  days  after  they  bad  rendered 
their  verdict  and  separated;  and  It  appear- 
ing, upon  Inquiry  of  them,  that  a  mistake 
was  made,  the  case  was  recommitted  to  them 
with  further  instructions,  and  a  new  verdict 
was  rendered. 

If  the  affidavits  offered  by  the  plaintiff  in 
the  present  case  to  sustain  bis  motion  were 
not  competent  testimony,  as  it  seems  they 
were  not  (Tyler  v.  Stevens,  4  N.  H.  116,  17 
Am.  Dec.  404 ;  State  v.  Ayer,  23  N.  H.  801 : 
Folsom  V.  Brawn,  25  N.  H.  114 ;  Leighton  v. 
Sargent  31  N.  H.  119.  64  Am.  Dec.  323 : 
Knlgbt  V.  Epsom,  62  N.  H,  356;  Hearn  v. 
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Railroad,  67  N.  H.  820,  29  Atl.  970),  It  ap- 
IJcars  from  D«arbom  v.  Newball  that  the 
law  furnished  other  adequate  means  for  as- 
certaining whether  the  question  submitted 
to  the  Jury  was  misconstrued  by  them,  and 
whether  their  verdict  was  rendered  erroneous 
tbereby.  The  court  could  hare  called  the 
Jury  together  and  Inquired  of  them  how 
they  ooustrued  the  question.  Besides  Dear- 
bom  T.  Newhall  and  the  cases  dted  in  it,  the 
following  authorities  are  to  the  same  effect: 
Xorris  ▼.  Haverhlli,  05  N.  H.  89,  18  Atl.  86; 
Heam  ▼.  Railroad,  supra;  Jenness  t.  Jones, 
68  N.  H.  475,  44  Atl.  607.  The  ambiguity  in 
tlie  question  and  the  consequent  danger  of 
there  being  error  In  the  verdict  would  have 
Induced  the  court,  without  doubt,  to  tal^e  this 
course,  had  he  believed  that  the  error,  if  one 
was  discovered,  could  be  corrected.  The 
court's  ruling  that  It  was  beyond  his  power  to 
recall  the  verdict  and  grant  the  plalntllTs 
motion  rendered  It  useless  to  make  any  in- 
quiry concerning  the  Jury's  action.  The  rul- 
ing was  highly  prejudicial  to  the  plaintiff. 
It  derived  him  of  the  last  opportunity  for 
having  the  possible  error  discovered  and  cor- 
rected. It  deprived  him  of  the  right  to  have' 
the  court  exercise  his  discretion  upon  the 
questions  whether  inquiry  should  be  made  of 
the  Jniy,  and  whether  the  matter  should  be 
submitted  to  them  for  further  consideration. 
If  an  Inquiry  of  the  Jury  had  been  made  and 
It  brought  out  the  fact  that  the  question  was 
properly  construed,  there  would  be  no  occa- 
sion for  further  action ;  but,  if  it  showed 
that  tbey  bad  misconstrued  the  question. 
Justice  would  require  that  their  verdict  should 
be  set  aside,  and  the  question  In  its. true 
sense  should  be  submitted  to  them  or  to 
another  Jury.  Whether  their  separation  and 
the  kfubsequent  lapse  of  time  rendered  It  im- 
proper to  submit  the  question  to  them  de- 
pended upon  the  circumstancea  If  nothing 
occarred  between  their  separation  and  reas- 
sembllnK  to  disturb  their  Impartiality  and 
fair-mindedness,  there  could  be  no  objection 
to  submitting  it  to  them  with  proper  instruc- 
tions; but.  If  the  circumstances  showed  that 
daring  this  Interval  the  Jurors  had  become 
disqualified  to  properly  discharge  their  duties, 
the  question  would  have  to  be  submitted  to 
another  Jury  upon  a  new  trial.  As  the  ground 
upon  which  the  plalntifTs  motion  was  de- 
nied was  erroneous,  his  exception  to  the  de- 
nial must  be  sustained.  Ordinarily  rnich  er^ 
ror  would  be  cured  by  resubmitting  the  mo- 
tion to  the  trial  court,  to  be  considered  and 
determined  In  the  light  of  the  law  as  finally 
decided.  Bnt  It  Is  probable  that  the  dis- 
cbarge of  the  Jury,  the  adjournment  of  the 
court,  and  the  lapse  of  time  render  this 
course  Impracticable  In  this  case.  Whether, 
under  these  circumstances,  the  error  can  be 
cured  in  any  way  except  by  a  new  trial,  need 
not  now  be  determined,  since  both  verdicts 
must  be  set  aside  in  oonsequence  of  the  er- 
ror first  considered — a  result  that  must  nec- 


essarily avoid  the  prejudicial  effect  of  tbe 
last  error,  as  well  as  the  first. 

Exceptions  sustained;   verdicts   set  aside. 
All  concurred. 


LORD  V.  BOSTON  ft  M.  R.  GO. 

(Supreme  Court  of  New  Bampshire.     Hillsbor- 
ough.    Oct.  2,  1906.) 

L  Master  and  Sebvant— WBONOrui.  Death 
OF  Servant— Duty  to  Give  Wabrino. 
A  railroad  company  was  not  lioand  to  no- 
tify a  servant  of  the  danger  of  being  strucli 
by  cars  as  he  was  wallcing  along  its  track, 
unless  it  ought  to  have  anticipated  that  lie 
would  be  there  at  the  time  he  was  struck  and 
killed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voL  34,  Master  and  Servant,  S  310.] 
2.  Same. 

Where  a  servant  of  a  railroad  company 
was  seen  walking  along  an  embankment  at  a 
safe  aistance  from  the  track,  where  cars  had 
been  passing  and  near  which  he  had  been 
worldng  all  the  forenoon  and  -  up  to  the  time 
he  was  killed,  servants  of  the  company  in 
charge  of  the  train  were  not  bound  to  antic- 
ipate that  he  would  turn  and  walk  upon  the 
track. 

On  Rehearing. 

8.  Same — Oonteibdtobt  Neomoence. 

The  servant  of  a  railroad  company,  who 
had  worked  ail  forenoon  near  a  track  on  which 
cars  had  been  passini;,  and  walked  upon  the 
track  without  ascertaining  whether  cars  were 
approaching,  was  not  in  the  exercise  of  due 
care. 

4.  Same— RnuES  of  Wobk— Fltino  Switch- 
es. 

The  failure  of  a  railroad  company  to  make 
a  rule  regulating  the  making  of  flying  switches 
was  not  negligence  rendering  it  liable  for  the 
death  of  an  employ^  caused  by  cars  on  the 
switch  track  at  a  point  where  its  servants  were 
not  bound  to  anticipate  his  presence. 

Transferred  from  Superior  Court;  Cham- 
berlain, Judge. 

Action  by  Harry  T.  Lord,  administrator 
of  the  estate  of  Cyrllle  Lebrecque,  against 
the  Boston  ft  Maine  Railroad  Company.  To 
the  ruling  of  the  court  on  a  motion  of  de- 
fendant for  nonsuit,  both  parties  except. 
PlalntifTs   exception   overruled. 

At  the  close  of  the  plalntifTs  evidence  the 
defendants  moved  for  a  nonsuit  on  the 
grounds  (1)  that  the  evidence  did  not  war- 
rant a  finding  of  due  care  on  the  part  of 
the  decedent ;  and  (2)  that  It  could  not  prop- 
erly be  found  that  the  defendants  were  guilty 
of  negligence  which  was  the  sole  caose  of 
the  injury  complained  of.  The  motion  was 
denied  upon  the  first  ground,  subject  to  the 
defendants'  exception,  and  was  granted  upon 
the  second  ground,  subject  to  the  plaintiff's 
exception.  Lebrecque  was  an  able-bodied 
man  in  full  possession  of  his  faculties.  Dur- 
ing the  20  years  prior  to  bis  death  he  had 
been  employed  by  the  defendants  at  different 
times  for  about  seven  years,  working  as 
trackman,  shoveler,  and  Iat)orer  in  the  Man- 
chester repair  shop.  February  16,  1900,  he 
was  sent  with  others  to  repair  a  washout  at 
Keliey's   Falls.     The   crew   left   Manchester 
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early  in  the  loorning,  on  a  train  made  up, 
from  front  to  rear,  of  10  coal  cars  loaded 
with  ashes,  S  empt7  flat  cars,  engine,  com- 
bination car,  and  caboose.  Tbe  men  rode  in 
the  caboose  and  combination  car,  and  left 
their  dinners  in  them  while  they  were  at 
work.  The  train  stopped  before  reaching  the 
washout,  and  the  empty  cars  were  dropped 
In  on  a  side  track  400  feet  long,  whldi  led 
to  a  gravel  pit  and  was  controlled  by  a 
switch  In  the  main  line  620  feet  south  of  the 
washout  A  switch  In  the  side  track  at  a 
point  190  feet  south  of  the  main-line  swltctt 
controlled  another  side  track,  located  be-' 
tween  the  main  line  and  the  pit  track,  and 
called  the  "middle  track."  Between  the 
switches  the  pit  track  was  built  on  an  em- 
bankmoit,  on  either  shoulder  of  which  one 
might  walk  in  safely  when  the  track  was  in 
use.  There  was  a  slight  descent  in  the 
grade  from  the  washout  to  both  switches,  and 
a  car  starting  from  the  washout  would  move 
into  either  side  track  by  its  momentum.  The 
barbed  wire  fence  on  the  westerly  side  of 
the  railroad  extended  down  the  pit  track  to 
a  point  about  twenty  feet  south  of  the  sec- 
ond switch,  where  it  turned  and  crossed  both 
side  tracks,  and  then  continued  in  a  souther- 
ly direction  between  tbe  middle  track  and  the 
main  line.  The  side  tracks  were  so  near 
together  at  the  point  where  they  were  crossed 
by  tbe  fence  that  one  set  of  bars  was  suffi- 
cient for  both  and  provided  the  only  passage- 
way through  the  fence.  The  shortest  route 
from  the  main-line  switch  to  the  gravel  pit 
was  by  way  of  the  pit  track.  After  dropping 
the  flat  cars,  the  train  proceeded  to  the 
washout,  some  of  the  crew  being  detailed 
to  unload  tbe  foremost  car  while  others  were 
sent  to  the  gravel  pit  In  making  repairs, 
the  loaded  cars  were  run  up  to  the  washout, 
the  forward  car  was  emptied,  and  the  train 
was  then  backed  down  the  main  line.  Just 
before  the  maln-Ilne  switch  was  reached, 
the  pin  which  coupled  the  empty  car  was 
pulled  and  the  rest  of  the  train  moved  away 
from  that  car.  The  switch  was  set  for  the 
side  track  as  soon  as  the  train  had  passed 
over  it,  and  the  empty  car  ran  in  upon  the 
middle  track  by  its  momentum.  This  process 
was  repeated  until  seven  were  unloaded  and 
run  in  upon  tbe  middle  track,  when  tbe  three 
remaining  cars  were  left  at  the  washout 
and  the  balance  of  the  train  backed  down  to 
Manchester.  The  engine  returned  with  the 
caboose  and  combination  car  at  quarter  past 
12  and  stopped  on  the  main  line  near  the 
bars.  The  men  at  the  gravel  pit  then  quit 
work,  walked  up  the  side  track  and  through 
the  bars,  and  entered  the  cars  where  they 
had  left  their  dinners.  Lebrecque  worked  at 
the  washout  until  about  11  o'clock,  when  he 
was  sent  to  the  gravel  pit  and  remained  there 
until  work  was  susi>ended  ft>r  dinner.  At 
noon  he  became  irritated  because  the  men 
were  not  ordered  to  quit  work.  He  was  as- 
sured by  tbe  foreman  that  he  should  have  a 


full  hour  for  dinner,  but  continued  to  talk 
about  working  overtime,  and  was  flnally  told 
that  he  might  leave  if  he  was  dissatisfied. 
He  entered  the  caboose  with  others  and  was 
not  noticed  again  until  he  was  seen  by  tba 
trainmen  just  before  his  injury.     After  tbe 
men  bad  entered  the  cars  for  dinner,  the  en- 
gine was  taken  to  the  washout,  coupled  to 
the  three  cars  which  had  been  left  there,  and 
backed  down  in  order  to  run  the  cars  upon 
the  middle  track.    When  the  engine  started 
on  this  trip,  one  of  tbe  brakemen  set  tbe 
middle-track  switch  and  then  walked  toward 
the  main-line  switch.     When  he  had  nearly 
reached  the  latter  point  he  passed  Lebrecque. 
who  was  walking  in  tba  direction  of  tbe 
gravel  pit  on  the  westerly  side  of  the  sida 
track,  but  so  far  from  the  rail  that  he  was  in 
no  danger  of  injury  by  passing  cars.    Lebrec- 
que had  left  his  coat  at  the  gravel  pit,  and 
it  was  supposed  that  he  was  going  after  it 
After  the  engine  had  passed,  the  brakemen 
set  the  switch  for  the  side  track  and  let  the 
cars  run  in.    He  then  looked  down  the  side 
track,  saw  Lebrecque  Just  stepping  over  the 
rail,  and  shouted  to  him,  but  was  unable  to 
tell  whether  his  warning  was  heard.    At  this 
time  tbe  engineer  and  fireman  were  on  the 
locomotive,  and  the  bell  was  rung  continuous- 
ly.   The  conductor  was  on  the  front  of  tbe 
engine,  where  he  had  gone  for  tbe  purpose 
of  uncoupling  the  cars.    Tbe  second  brake- 
man  rode  on  the  middle  car  for  the  pur- 
pose of  controlling  the  cars  after  their  de- 
tachment from  the  engine.     Just  before  be 
reached  the  switch  he  saw  Lebrecque  on  the 
west  side  of  the  track  and  at  a  safe  distance 
from  It    He  paid  no  more  attention  to  him 
until  he  heard  a  shout,  when  he  looked  again 
and    saw    Lebrecque    walking    between    tbe 
rails.    The  front  end  of  the  forward  car  was 
then  about  00  feet  from  Lebrecque,  and  tbe 
brakeman  was  powerless  to  prevent  an  ac- 
cident    The  fireman  also  shouted  a  warn- 
Ing  to  Lebrecque,  who  looked  arotmd,   but 
was  unable  to  escape.    The  accident  happen- 
ed about  110   feet  south  of  the  main-line 
switch,  and  the  distance  between  tbe  main 
line  and  the  side  track  at  this  point  Is  about 
20  feet    The  attention  of  the  shovelers  was 
not  directed  to  the  methods  employed  In  sblft. 
ing  cars  upon  the  side  tracks,  but  they  would 
have  seen  how  the  work  was  done  if  they 
had  looked  when  they  were  at  the  washout 
or  at  the  gravel  pit    The  only  rule  of  tbe 
defendants  in  relation  to  fiylng  switches  was 
that  they  were  to  be  made  only  when  ab- 
solutely necessary.    It  was  necessary  to  make 
them  at  the  place  of  the  accident   There  vrafl 
no  evidence  that  other  rules  In  respect   to 
flying  switches  were  In  force  on  other  rail- 
roads, or  that  other  roads  employed  larger 
train  crews  when  doing  woilc  of  that  nature. 

Taggart,  Tattle,  Bnrronghs  &  Wyman  and 
Andrews  &  Andrews,  for  plalntitf.  Branch  & 
Branch  and  William  H.  Bawyw,  Cor  defend- 
ant 
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TOUNO,  J.    Tha  plaintiff  claims  tbat  tbe 
defendants  were  In  fault  because  tbey  failed 
to  notify  the  deceased  of  tlie  dangers  in- 
cident to  the  service  by  reason  of  the  method 
tbey   employed  In  setting  off  cars  on  side 
tracks   like  that  leading  to  the  gravel  pit 
Conceding  that  the  danger  incident  to  moving 
cars   In  this  way  Is  a  matter  in  respect  to 
which  it  Is  the  master's  duty  to  notify  his 
servants,  the  plaintiff  cannot  be  heard  to 
complain  of  the  defendants'  failure  to  do  so 
nnless  there  is  evidence  from  which  it  can 
l>e  found  that  they  ought  to  have  anticipated 
that  decedent  would  be  where  be  was  at  the 
time  he  was  killed,  for  the  duty  of  notifying 
servants  of  the  transitory  dangers  of  their 
employment  is  imposed  on  the  master  for 
the  benefit  of  those  servants  only  whom  he 
ought  to  anticipate  will  be  Injured  If  he  falls 
to  notify  them.    McGUl  v.  Company,  70  N.  H. 
125,  46  AU.  684,  86  Am.  St  Rep.  618;  Batch- 
elder  V.  Railroad,  72  N.  H.  528,  67  Atl.  926. 
In   order,   therefore,  to  determine  whether 
the  plaintiff  can  be  heard  to  complain  that 
tbe  defendants  were  in  fault  because  of  their 
failure  to  notify  the  deceased  of  the  danger 
which  was  tbe  cause  of  his  death,  it  Is  nec- 
essary to  inquire  whether  they  ought  to  have 
anticipated   that   he   would   step   onto  this 
track  before  the  cars  had  passed  him.    Since 
a  person  Is  bound  to  anticipate  all  that  the 
ordinary  man  would  anticipate  In  his  situa- 
tion, the  test  to  determine  whether  the  de- 
fendants ought  to  have  anticipated  the  de- 
ceased's action  Is  to  Inquire  whether  an  or- 
dinary man,  who  knew  all  the  defendants, 
either  knew  of  the  situation  and  Its  dangers, 
or  would  have  known  If  they  had  used  or- 
dinary care  for  their  servant's  safety,  would 
have  anticipated  that  Lebrecque  was  likely 
to  step  upon  the  track  before  the  cars  passed 
him.     If  this  were  a  suit  against  the  train 
crew,    it  would  be  necessary  to  determine 
whether  they   should   have   anticipated   Le- 
brecqne's  action  in  order  to  determine  wheth- 
er or  not  they  were  in  fault  for  not  anticipat- 
ing It.    It  Is  clear  that  tbe  test  to  determine 
that  question  would  be  the  same  as  that  to 
determine  whether  the  defendants  were  in 
fault,  for  the  evidence  shows  that  the  train 
crew  knew  all  that  could  be  known  of  the 
situation  and  its  dangers.    It  could  be  found 
that  tbe  train  crew  were  negligent  if  there 
was  a  time,  however  short,  when  they  could, 
and  the  deceased  could  not,  have  prevented 
tbe  accident  by  the  use  of  ordinary  care. 
There  Is  no  view  of  the  case  in  which  it  can 
be  found  that  the  defendants  were  and  the 
train  crew  were  not  in  fault,  if  It  could  not 
be  found  that  tbe  train  crew  were  bound  to 
anticipate  the  action  of  tbe  deceased.    Con- 
sequently the  plaintiff  will  not  be  prejudiced 
if  this  case  Is  considered  as  though  the  train 
crew  were  the  defendants.     The  test  to  de- 
termine whether  or  not  the  train  crew  were 
in  fault  would  be  to  Inquire  (1>  whether  they 
ought  to  have  anticipated  that  tbe  deceased 
would  do  what  be  did  at  the  time  of  the 
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accident ;  and,  If  not,  (2)  whether  there  was 
anything  they  could  have  done  to  prevent  an 
accident  after  they  knew  of  his  danger. 

1.  If  the  deceased  had  been  walking  direct- 
ly toward  the  side  track  without  apparently 
noticing  the  cars,  instead  of  beside  and  at  a 
safe  distance  from  It,  It  could  not  be  found 
that  the  train  crew  ought  to  have  anticipated 
that  he  would  step  In  front  of  the  cars  they 
were  dropping  in  on  this  track.  Gahagan  v. 
Railroad,  70  N.  H.  441,  50  AU.  146,  55  L.  R. 
A.  426 ;  Waidron  v.  Railroad,  71  N.  H.  362,  52 
Atl.  443.  If  It  could  not  be  foimd  they  ought 
to  have  anticipated  that  he  would  step  onto 
the  track  under  such  circumstances.  It  is 
obvious  that  it  cannot  be  found  they  were  in 
fault  for  not  anticipating  that  he  would  turn 
suddenly  toward  the  track  and  step  in  front 
of  the  approaching  cars,  for  there  was  no  ap- 
parent reason  why  he  should  do  so.  There 
was  no  evidence  from>  which  it  could  be  found 
that  it  was  better  walking  between  the  rails 
than  on  tbe  shoulder  of  tbe  embankment, 
that  there  was  anything  on  the  other  side  of 
the  track  which  was  liable  to  attract  his  at- 
tention, or  that  the  train  crew  could  have 
thought  be  was  going  anywhere  but  to  the 
gravel  pit  They  knew  there  was  no  reason, 
if  he  was  going  there,  why  he  should  st^  be- 
tween the  rails  before  he  got  to  the  bars,  and 
that  the  cars  would  pass  him  before  he  got 
half  way  there.  Neither  was  there  any  evi- 
dence of  anything  In  his  appearence  which 
ought  to  have  led  them  to  think  he  was  so 
engrossed  in  his  own  affairs  that  he  might 
turn  from  a  place  where  he  knew  he  was 
safe  to  a  place  where  he  must  have  known 
he  might  be  in  danger,  without  looking  to  see 
whether  or  not  he  could  do  so  In  safety,  for, 
whether  or  not  he  knew  how  flying  switches 
were  made,  he  knew  those  tracks  were  In 
use  on  that  day,  and  must  have  known  that 
the  cars  were  dropped  In  on  tbem  In  some 
way,  because  It  was  obvious  tbat  only  one 
end  of  tbe  side  track  was  connected  with  the 
main  line.  There  was,  therefore,  no  evidence 
from  which  It  could  be  found  that  the  de- 
fendants ought  to  have  anticipated  that  the 
deceased  would  do  what  he  did  at  tbe  time 
he  was  injured. 

2.  Neither  was  there  any  evidence  that  the 
train  crew  could  have  done  anything  after 
they  knew  of  the  deceased's  danger  which 
they  did  not  do  to  avoid  an  accident  Con- 
sequently there  is  no  view  of  the  case  In 
which  It  could  be  found  the  defendants  were 
In  fault 

Plaintiffs  exception  overruled.  All  con- 
curred. 

On  Rehearing. 

PARSONS,  C.  J.  The  principal  ground  up- 
on which  the  plaintiff  asked  for  opportunity 
for  further  argument  was  the  claim  that,  In 
the  opinion  rendered,  the  court  had  misunder- 
stood the  facts  of  the  case.  After  exhaustive 
reargument,  both  oral  and  written,  and  care- 
ful re-examlnatlon  of  the  record,  this  claim 
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does  not  appear  to  be  well  founded.  The  im- 
mediate cause  of  the  Injuiy  to  Lebrecane  was 
his  act  in  stepping  from  the  place  of  safety, 
where  lie  was  walking  beside  the  track,  al- 
most directly  in  front  of  the  cars  which  were 
then  approaching  upon  the  track.  It  is  man- 
ifest that,  If  he  had  looked  to  see  if  the 
tra<&  was  about  to  be  used  for  the  purpose 
for  which  it  was  designed,  he  could  not  have 
failed  to  see  the  danger.  On  the  question  of 
the  defendants'  fault  at  the  time,  considering 
them  to  be  responsible  for  the  acts  of  the 
trainmen,  if  they  were  in  fault,  the  case  is 
not  to  be  distinguished  from  Waldron  y.  Rail- 
road, 71  N.  H.  362,  B2  Atl.  443.  Lebrecque 
was  a  man  with  some  experience  in  railroad 
work,  and  knew  that  the  track  was  in  use  for 
the  pasi^age  of  cars,  for  the  work  in  which  he 
was  engaged  was  loading  cars  which  had 
been  let  down  into  the  gravel  pit  to  be  drawn 
out,  so  that  their  contents  conld  be  utilized 
In  filling  the  washout  He  had  worked  at 
both  places  during  the  day.  The  trainmen 
were  not  in  fault  in  not  apprehending  the 
possibility  that,  with  bis  knowledge  of  the  use 
of  the  track,  which  they  could  rightfully  as- 
sume he  had,  be  would  suddenly  place  him- 
self in  the  path  of  the  train  without  taking 
any  precautions  to  see  If  it  was  safe  to  do  so. 
The  ruling  of  the  superior  court,  denying  the 
motion  for  a  nonsuit  upon  the  ground  that 
there  was  evidence  that  the  plaintiff  was  in 
the  exercise  of  care,  is  not  sustained.  The 
opinion  heretofore  filed  proceeded  upon  the 
ground,  though  It  was  not  thought  necessary 
to  formally  announce  the  position,  that  this 
mling  was  erroneous.  If  Lebrecque's  act 
was  that  of  a  man  exercising  ordinary  care, 
the  trainmen  who  had  the  same  knowledge  of 
the  situation  that  he  bad  would  have  been 
bomid  to  anticipate  and  guard  against  It 
But  th^  were  not  bound  to  foresee  that  he 
would  act  without  any  care  for  his  safety, 
and  hence  were  not  negligent  In  failing  to  an- 
ticipate his  action.  Upon  this  branch  of  the 
case  the  plaintlfTs  right  of  action  is  conclud- 
ed by  the  rule  laid  down  in  Gahagan  v.  Rail- 
road, 70  N.  H.  441,  50  Atl.  146,  55  L.  R.  A, 
426.  To  sustain  the  plaintiff's  action  it 
would  be  necessary  to  overrule  both  these 
cases. 

The  contention  that  Lebrecque  had  reason 
to  understand  that  the  work  of  the  train 
crew  would  be  suspended  during  the  noon 
hour  is  not  sustained  by  the  evidence.  He 
had  been  told  that  he,  one  of  the  shovelers, 
should  have  a  full  hour  for  dinner  from  the 
time  work  was  suspended,  but  there  was  no 
evidence  as  to  the  length  of  time  to  be  taken 
for  that  purpose  by  the  train  crew,  or  whext 
they  were  to  take  it  That  they  were  at 
work  at  the  time  was  self-evident 

The  plaintiff  places  his  right  of  action 
upon  the  failure  of  the  defendants  to  make 
some  rule  regulating  the  making  of  flying 
switches.  The  obligation  of  the  master  to 
make  rules  to  secure  the  safety  of  th  >  work- 
men in  the  performance  of  the  work  Is  a 


particular  of  the  general  rule  which  requires 
him  to  furnish  suitable  instrumentalities  for 
the  work,  or,  to  state  the  obligation  with 
entire  exactness,  requires  of  him  personal 
care  to  that  end.  McLalne  v.  Company,  71 
N.  H.  294,  296,  297,  52  Atl.  545,  68  L.  B.  A. 
462,  93  Am.  St  Rep.  522;  HUI  v.  Railroad* 
72  N.  H.  518,  57  Atl.  924.  It  appeared  that 
there  was  a  rule  that  a  flying  switch  Blionld 
be  made  only  when  absolutely  necessary. 
There  may  be  various  reasons  why  the 
making  of  flying  switches  is  not  considered 
sound  railroad  practice,  and  hence  is  re- 
quired to  be  avoided  If  practicable.  By  this 
method,  as  it  Is  understood,  a  train  Is  s^a- 
rated  for  a  greater  or  less  distance,  a  portion 
being  carried  on  by  its  momentum  or  the  ef- 
fect of  the  grade,  and,  between  the  passage 
of  the  different  parts,  a  switch  Is  thrown 
so  that  the  following  cars  are  deflected  onto 
a  different  track.  Whatever  other  objections 
there  may  be  to  the  practice.  It  is  apparent 
that  the  only  danger  to  persons  on  or  about 
the  track  is  the  approach  without  warning 
of  the  separated  cars.  It  is  manifest  tliat 
for  a  train  to  pass  over  a  highway  crossing; 
in  two  or  more  parts,  without  warning  that 
others  are  coming  after  the  flrst  has  passed 
on,  would  constitute  a  serlotu  menace  to 
travelers  about  to  use  the  crossing,  who 
might  naturally  understand,  when  a  portion 
of  the  train  had  crossed,  that  the  danger  of 
immediate  collision  was  over.  The  danger 
would  arise  from  the  fact  that,  as  trains  do 
not  usually  occupy  the  tracks  of  a  rallrond 
in  close  proximity  to  each  other,  prudent 
men  would  consider  it  safe  to  attempt  to 
cross  immediately  behind  a  train.  The  duty 
of  the  railroad  in  such  case  to  give  warning 
of  the  approach  of  other  cars  would  be 
Clear.  Failure  to  give  such  warning  would 
l>e  strong,  if  not  conclusive,  evidence  of  n%- 
ligence.  The  duty  imposed  on  the  railroad 
finding  it  necessary  to  conduct  operations  of 
this  character  is  to  warn  persons  liable  to 
be  injured  thereby.  As  it  is  to  t>e  inferred 
from  the  case  that  such  operations-  ar» 
necessary  at  times,  the  negligence  consist^ 
not  in  making  flying  switches,  but  in  the 
failure  to'  give  proper  warning.  It  is  claim- 
ed that  the  action  In  this  case  was  not  proper- 
ly a  flytDg  switch,  but  a  "kldclng"  or  letting 
the  cars  down  by  gravity  upon  the  side  track. 
If  this  action  is  technically  better  described 
by  some  other  term,  the  principle  upon  which 
liability  could  be  attached  would  be  never- 
theless the  same — ^the  lack  of  a  warning. 

The  question  in  Its  final  shape  therefore 
la,  was  Lebrecque  entitled  to  a  notice  front 
his  employers  of  the  use  which  was  proposed 
to  be  made  of  the  track  at  this  time?  If  he 
was,  and  received  none,  through  fault  of 
his  fellow  servants,  he  could  not  recover  un- 
less the  master  was  in  fault  for  not  provid- 
ing that  a  warning  should  be  given.  Mc- 
Lalne V.  Company,  71  N.  H.  294,  52  Atl.  545, 
58  L.  R.  A.  462,  %  Am.  St  Rep.  522.  If  he 
was  not  entitled  to  a  warning,  It  Is  Im- 
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material  tbat  no  provlBlon  was  made  for 
warning  blm.  Be  was  entitled  to  care  on 
tbe  master's  part  to  make  his  work  place 
•afe,  and  to  sectire  hla  safety  In  going  to 
and  from  his  work.  There  Is  no  evidence 
that  this  4at7  was  not  fully  performed. 
If  cars  were  let  down  Into  tbe  pit  while 
Lebrecqne  and  his  associates  were  at  work 
there,  there  Is  no  evidence  tbat  tbe  precan- 
tlona  taken  were  not  sufficient  to  save  them 
from  harm.  Lebrecque  was  not  Injured  In 
going  to  or  from  his  work.  He  had  come 
ont  of  tbe  pit  and  got  Into  tbe  car  to  get 
his  dinner.  There  Is  nothing  to  show  any 
reason  why  his  occupation  of  the  track 
ehonld  have  been  expected  or  apprehended 
until  tbe  close  of  the  noon  hour.  He  was 
occupying  the  track  for  his  own  purposes, 
and.  In  tbe  absence  of  evidence  tending  to 
show  that  bis  presence  ought  to  have  been 
expected,  the  defendants  are  not  liable  ex- 
cept for  failure  to  avoid  Injuring  him  U 
they  could  after  they  knew  of  his  danger. 
Brown  V.  Railroad,  78  N.  H.  66&'  64  AU. 
l»i:  Shea  v.  Railroad,  60  N.  H.  361,  41  Atl. 
774.  If  It  was  the  duty  of  the  defendants 
to  provide  by  rule,  in  tbe  case  of  tbe  making 
of  a  flying  switch,  for  a  warning  to  those 
whom  they  had  reason  to  apprehend  might 
be  In  the  path  of  the  moving  cars,  nevertbe- 
leas  they  were  under  no  obligation  to  give 
such  warning  for  the  benefit  of  one  whose 
presence  they  were  not  bound  to  anticipate. 
The  plaintUE  cannot  recover  except  for  the 
breacb  of  a  duty  to  Liebrecque  causing  the 
injury.  It  is  Immaterial  tbat  tbe  facts  may 
establish  tbe  breach  of  a  duty  owed  by  the 
defendants  to  others,  which,  if  observed, 
would  have  prevented  the  Injury.  Batchel- 
der  T.  Kallroad.  72  N.  H.  628,  57  AtL  928. 
Motion  denied.    All  concurred. 


STEPHENS  V.  CITT  OF  OtDTOWN. 

(Supreme  Judicial  Court  of  Maine.    Sept.  28, 
1806.) 

1.  Officers— CoMFBNSATioN. 

A  public  officer  for  the  performance  of 
Us  official  duties  is  entitled  to  such  compensa- 
tion only  as  is  fixed  by  law  for  tbat  office.  If 
no  compensation  has  been  thus  fixed,  he  is  not 
entitled  to  any. 

nNote. — For  cases  in  point,  see  Cent.  Dig. 
7,  Officers,  f  132.] 

2.  MtnflCIPAI.      COBPOBATIONB  —  OFFIOEBS  — 
COKPEKSATIOtT. 

A  public  officer  appointed  by  a  municipality, 
though  subject  in  some  respects  to  the  orders 
of  the  municipality,  cannot  recover  of  the  mu- 
nicipality any  compensation  for  his  official  serv- 
ieea  onleas  a  compenMtlon  therefor  has  been 
fixed  by  law  for  the  municipality  to  pay,  and 
then  only  to  tbe  extent  so  fixed.  He  cannot  re- 
cover anytliing  upon  a  quantum  meruit  count. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  I  857.] 

3.  Sam*— SUFKBIRTENDKIfT    OF    STBXn»— OiTT 

Tbe  superintendent  of  streets  in  Oldtown  in 
1904-05  was  not  an  employ^  or  agent  of  the 


city  entitled  to  damages  for  breach  of  contraec 
for  employment,  but  was  a  public  officer  possess, 
ing  official  powers  and  cliarged  with  pubiio 
duties 

TEd.  Note. — For  eases  In  point,  see  Gent.  Dig. 
vol.  36.  Municipal  Corporations,  §$  550,  552.] 

4.  Baxb — Compensation. 

The  street  board  of  Oldtown,  though  au- 
thorized by  law  to  "make  all  contracts  for  laiwr" 
on  the  streets,  was  not  authorised  to  fix  the 
compensation  of  the  superintendent  of  streets. 

TEd.  Note. — ^For  cases  in  p<rint,  see  Cent.  Dig 
vol.  36,  Municipal  Corporations,  f  556.] 

6.  Saioe. 

The  action  of  the  dtv  council  of  Oldtown 
In  allowing,  from  time  to  time  as  presented,  bills 
of  the  superintendent  of  streets  for  services  io 
tbe  care  of  the  streets  did  not  fix  any  salary 
or  compensation  for  that  office. 

6.  Sakx. 

Though  the  plaintiff  may  have  been  de  jurs 
superintendent  of  streets  in  Oldtown  from  April, 
1904,  to  January  26,  1005,  it  does  not  appear 
that  any  salary  was  fixed  by  law  for  that  office 
to  be  paid  by  tbe  city,  hence  be  cannot  re- 
cover any  salary  for  that  time. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,   Municipal   Corporations,  i  357.] 

7.  Samx. 

The  statute,  Rev.  St  e.  23,  i  72,  provides  a 
per  diem  compensation  "for  eve^  day  of  actual 
service"  onlv.  The  plaintiff  rendered  no  service 
during  the  time  named,  and  hence  cannot  recover 
under  that  statute,  even  though  he  was  prepared 
and  desired  to  perform  all  the  duties  of  the 
office,  but  was  prevented  by  the  action  of  th« 
city  coundL 

8.  Saite. 

The  plaintiff  has  included  in  his  claim, 
however,  an  item  of  $3  for  services  performed 
the  preceding  year,  for  which  the  defendant  city 
consents  that  ne  may  have  judgment,  and  there- 
fore the  plaintiff  may  have  judgment  for  that 
sum. 
(Official.) 

Report  from  Supreme  Judicial  Court  Pe- 
nobscot County. 

Action  by  Charles  W.  Stephens  against 
the  city  of  Oldtown.  Case  reported,  and 
Judgment  for  plaintifF. 

Assumpsit  on  account  annexed  to  recover 
the  sum  of  $610.13  for  salary  connected  with 
the  office  of  superintendent  of  streets  of  the 
defendant  city.  '  The  writ  also  contained  a 
quantum  meruit  count  as  follows: 

"Also,  for  that  the  said  defendant,  at  said 
Bangor,  to  wit,  at  said  Oldtown,  on  the  4th 
day  of  April,  A.  D.  1005,  in  consideration  tbat 
tbe  plaintiff,  at  Its  request,  had  done  and  per- 
formed certain  labor  and  services  for  It,  the 
said  defendant,  promised  the  plaintifF  to  pay 
him  on  demand,  so  much  money  as  be  reason- 
ably deserved  to  have  therefor ;  and  the  plain- 
tiff avers  that  he  reasonably  deserved  to  have 
therefor,  the  sum  of  six  hundred  and  ten 
dollars,  and  thirteen  cents,  (1610.13)  of  which 
tbe  defendant  then  and  there  had  notice." 

This  action  came  up  for  trial  at  the  Janu- 
ary term,  1906,  of  the  Supreme  Judicial  Court, 
Penobscot  county,  at  which  said  term  an 
agreed  statement  of  facts  was  filed,  and  then, 
by  agreement,  the  case  was  reported  to  the 
law  court  "for  decision  upon  the  agreed 
facts." 
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The  agreed  statement  of  facts  Is  as  follows: 

"(1)  That,  at  the  annual  election  of  offi- 
cers In  said  city,  held  on  the  first  Monday 
In  April,  1^,  plalntUt  was  duly  elected  to 
the  office  of  superintendent  of  streets  of  said 
city,  by  the  street  board,  under  the  amend- 
meut  to  the  city  charter  of  1903  as  provided 
by  chapter  197,  p.  380,  of  the  Private  and 
Bpeclal  Laws  for  the  year  1903,  and  acted  In 
that  capacity  during  the  municipal  year  end- 
ing the  first  Monday  In  April,  1904,  and  that 
the  balance  of  $3  as  specified  in  the  account 
annexed  to  plaintiff's  writ,  was,  and  Is,  due 
to  him  on  his  salary  for  the  municipal  year 
ending  April  8, 1901. 

"(2)  That,  at  the  annual  election  of  officers 
in  said  city,  held  on  the  first  Monday  In 
April,  1904,  said  plaintiff  was  re-elected  to 
the  office  of  superintendent  of  streets,  by  the 
street  board,  and  that  plaintiff  duly  qualified 
for  that  office  and  Immediately  entered  upon 
the  discharge  of  the  duties  of  said  office. 

"(3)  That,  at  the  regular  meeting  for  elec- 
tion of  officers  held  on  the  first  Monday  in 
April,  1904,  as  aforesaid,  the  regularly  elect- 
ed and  qualified  city  council  of  said  city  for 
said  year,  proceeded  to,  and  did,  elect  an  en- 
tire new  street  board  of  five  members,  and 
this  board  so  elected,  proceeding  to,  and  did, 
elect  one  George  W.  Griffin  to  the  office  of 
superintendent  of  streets;  that  said  Grlflin 
thereafterward,  namely,  on  April  6, 1904,  for- 
cibly seized  the  team  and  other  property  per- 
taining to  the  street  department,  and  assumed 
the  office  of  superintendent  of  streets,  and 
entered  upon  the  performance  of  the  duties 
thereof,  thereby  ousting  the  plaintiff  from 
said  office ;  that  the  said  city  council  refused 
to  recognize  said  Stephens  as  the  rightful 
Incumbent  of  the  office  of  superintendent  of 
streets,  but  did  recognize  said  Grlfiln  in  said 
office,  and  paid  to  him  from  month  to  month 
the  salary  fixed  for  that  office  by  the  de 
facto  street  board;  that  said  Griffin,  on  and 
after  April  6,  1904,  perfwmed  all  the  duties, 
and  exercised  all  the  functions  of  that  office 
until,  and  including,  the  26th  day  of  iTanu- 
ary,  1905,  on  which  said  date  the  said  street 
board,  elected  In  1903,  was  declared  to  be 
the  legally  elected  street  board,  and  the  said 
plaintiff  the  rightful  Incumbent  of  said  office 
of  superintendent  of  streets,  and  thereupon  all 
the  property  pertaining  to  the  street  depart- 
ment was  surrendered  and  turned  over  by 
said  Griffin  to  the  parties  legally  entitled  to 
possession  thereof,  and  said  plaintiff  was 
then  and  there  reinstated  in,  and  assumed  the 
said  office. 

"(4)  That  from  and  after  his  election  to 
said  office  as  aforesaid,  on  the  said  first  Mon- 
day in  April,  1904,  and  before  any  payments 
had  been  made  to  said  Griffin,  as  aforesaid, 
said  plaintiff  gave  notice  to  said  city  coun- 
cil that  he  claimed  to  be  the  legally  elected 
superintendent  of  streets,  and  that  from  said 
6th  day  of  April,  1904,  to  and  including  said 
26th  day  of  January,  1905,  said  plaintiff  re- 


peatedly gave  notice,  as  aforesaid  of  his  claim 
to  said  office,  and  held  himself  at  all  times 
In  readiness  to  assume  and  perform  the  duties 
thereof;  that  he  never  resigned  tiom  said 
office  nor  was  he  discharged  by  the  street 
board  which  elected  him  to  that  office;  that, 
during  said  period,  said  plaintiff  regularly 
presented  to  the  said  city  council  of  said 
city,  monthly  bills  for  the  amount  of  the  per 
diem  salary  due  and  payable  to  him  from 
said  office  at  the  end  of  each  month,  accord- 
ing to  the  annexed  schedule,  payment  of 
which  was  refused  by  said  city  council. 

"(5)  That,  after  assuming  said  office,  on 
January  27,  1905,  as  aforesaid,  plaintiff  per- 
formed all  the  duties  and  exercised  ail  the 
functions  pertaining  thereunto  for  the  re- 
mainder of  the  current  municipal  year,  and, 
during  that  time,  namely,  from  January  27, 
1905,  to  April  3,  1905,  was  paid  by  said  city 
council  of  said  city,  on  monthly  bills  render^ 
ed  therefor  to  that  body,  the  per  diem  salary 
of  $1.50  per  day,  as  fixed  for  said  office  by 
said  street  board,  as  hereinafter  specified. 

"(6)  That  the  yearly  salary  or  emoltunent 
fixed  for  the  office  of  street  superintendent 
by  the  street  board  for  the  years  1903  and 
1904  consisted  of  two  parts,  namely,  a  fiat 
sum  of  $200,  and  |1.50  per  day  additional. 

"(7)  That  no  salary  for  the  office  of  super- 
intendent of  streets  was  fixed  by  the  city 
council  for  either  of  the  years  1908,  1904,  or 
1905 ;  that  no  special  appropriation  for  salary 
for  this  office  was  made  for  either  of  said 
years  1903,  1904,  and  1905,  nor  for  several 
years  previous  to  1903 ;  that  for  several  years 
the  salary  of  the  superintendent  of  streets 
has  been  paid  out  of  the  appropriation  for 
roads  and  bridges ;  that  the  usual  method  of 
payment  of  this  salary  has  been  by  present- 
ment of  bills  for  the  per  diem  salary  for  each 
month  to  the  city  council,  which  body  ap- 
proves and  orders  payment  thereof  monthly, 
and  the  fiat  salary  is  usually  paid  semi-an- 
nually. In  September  and  February,  and  this 
is  the  usual  manner  of  payment  of  salary  and 
compensations  In  all  similar  cases ;  that,  since 
the  passage  of  the  said  amendment  of  1903, 
the  superintendent  of  streets  has  been  elected 
and  the  salary  for  that  office  has  been  fixed 
by  the  street  board  each  year. 

"(8)  That  said  plaintiff  is  the  present  in- 
cumbent of  said  office  of  superintendent  of 
streets,  and  the  aforesaid  method  of  fixing 
his  salary  and  the  payment  thereof  has  been 
followed  diirlng  the  current  municipal  year 
by  the  city  council  of  said  city. 

"(9)  That  the  amount  claimed  to  be  due 
by  the  plaintiff  Is  correctly  stated  In  the  ac- 
count annexed  to  writ,  but  the  defendant  does 
not  hereby  admit  that  anything  Is  due  from 
defendant  city  to  the  plaintiff." 

Argued  before  WISWBLL,  0.  J.,  and 
EMERY,  WHITBHOUSE,  SAVAGE,  PEA- 
BODY,  and  SPEAR,  JJ. 

Clarence  Scott,  for  plaintiff.  F.  J.  Whit- 
ing, for  defendant 
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lafEKY,  J.  From  tbe  flnt  Monday  In 
April,  1904,  to  January  26,  1905,  the  plaintiff 
was  de  Jure,  though  not  de  facto,  superintend- 
ent of  streets  In  the  city  of  Oldtown,  hold- 
ing an  office  created  by  the  charter  of  tbe 
city,  ^nd  he  was  willing  and  prepared  to 
perform  tbe  daties  of  tbe  office,  but  was  pre- 
vented from  doing  so  by  tbe  city  council's 
wrongful  recognition  of  another  person  as 
superintendent  of  streets,  who  did  perform 
tbe  daties  of  tbe  office.  The  plaintiff  now 
brings  this  action  to  recover  the  salary  or 
emoluments  of  the  office  accruing  during  that 
timeb 

Tlie  superintendent  of  streets  In  Oldtown 
was  not,  under  the  city  charter,  an  employ^ 
or  agent  acting  under  contract  with  the  city 
and  entitled  to  damages  for  breach  of  a  con- 
tract for  employment  He  was  a  public  of- 
ficial possessing  official  powers  and  charged 
with  public  duties,  and  hence,  according  to 
tbe  well-settled  law,  can  recover  only  the 
salary  or  emoluments  established  by  law  for 
that  office  to  be  paid  by  the  city.  The  ques- 
tion, therefore.  Is  whether  any  such  salary 
or  emoluments  were  established  for  the  office 
of  superintendent  of  streets  in  Oldtown. 

Tbe  only  statute  cited  Is  Rev.  St  a  23,  I 
72,  which  provides  that  the  compensation  of 
tbe  road  commissioners  of  towns  "shall  be 
SDch  sums  as  the  town  shall  annually  vote 
therefor,  which  sum  shall  In  no  case  be  less 
than  one  dollar  and  fifty  cents  a  day  for 
every  day  of  actual  serylce."  Even  If  this 
statute  includes  the  superintendent  of  streets 
provided  for  in  the  charter  of  the  city  of 
Oldtown,  It  does  not  avail  tbe  plaintiff,  since 
It  Ilmtts  tbe  per  diem  compensation  to  days 
of  actual  service,  and  the  plaintiff  did  not 
perform  any  service. 

No  such  salary  was  established  in  terms 
by  tbe  city  council.  No  appropriation  was 
made  for  it,  tbe  compensation  to  the  super- 
intendent of  streets  being  paid  from  time  to 
time  out  of  the  general  appropriation  for 
roads  and  bridges  upon  bills  presented  there- 
for and  allowed  by  special  order  of  the  coun- 
cil. Tbe  street  board,  however,  a  board  char- 
ged by  tbe  charter  with  general  superintend- 
ence of  tbe  streets  and  with  tbe  election  of 
tbe  sui>erlntaident,  assumed,  as  In  preceding 
years,  to  fix  the  salary  at  $200  per  year  and 
$1.50  per  day  additional.  It  is  not  claimed 
that  tbe  street  board  had  any  express  au- 
tborlty  from  tbe  Legislature  or  city  council 
to  establish  such  salary,  but  it  did  have  legis- 
lative authority  to  "make  all  contracts  for 
labor."  This  iwwer,  however,  cannot  be 
stretched  to  Include  tbe  power  to  establish 
an  official  salary  for  a  public  office. 

The  plaintiff  contends  that  by  allowing  and 
paying,  for  tbe  municipal  year  1904-05  and 
for  several  years  next  preceding,  the  bills  of 
tbe  superintendent  for  salary  as  thus  fixed  by 
tbe  street  board,  the  city  council  Impliedly 
adopted  that  act  of  tbe  board  as  its  own 
act  and  thus,  by  Implication  at  least,  estab- 
lished that  salary  for  the  office.    This  con- 


tentl(m  must  b«  overruled.  TtM  payment  of 
a  claim  made  by  an  official  for  a  specific 
sum  as  his  official  salar}  only  diqwses  ot 
that  particular  claim.  It  does  not  obllg* 
tbe  payment  of  any  similar  claim  afterward 
made.  It  does  not  establish  a  salary  for  tbe 
office. 

The  plaintiff  also  counts  upon  a  quantum 
meruit,  and  contends  that,  even  if  no  stat- 
ed sum  baa  been  established  by  law  for  tbe 
office,  the  sum  claimed  by  bim  is  a  reason- 
able sum  and  what  tbe  responsibilities  and 
duties  of  the  office  are  reasonably  worth. 
As  already  stated,  there  was  no  contractual 
obligation  upon  the  city  to  make  any  compen- 
sation, hence  there  can  be  no  recovery  upon 
a  quantimi  meruit  The  city's  obligation 
was  only  to  r^y  such  salary  or  make  such 
compensation  as  should  be  established  by  law 
for  the  office.  Tbe  government  is  not  obliged 
to  provide  any  salary  or  emoluments  for  the 
Incumbent  of  any  public  office.  If  an  office 
tmprovlded  with  compensation  is  accepted, 
the  incumbent  has  no  legal  claim  for  com- 
pensation. Tbe  plaintiff's  office  does  not  ap- 
pear to  have  been  provided  by  competent  au- 
thority with  any  compensation  to  be  paid  by 
tbe  city,  hence  be  cannot  recover  any  for  tbe 
time  named.  He  has  Included  In  his  claim, 
however,  an  Item  of  $3  for  services  actually 
performed  the  preceding  year,  for  which  tbe 
city  consents  he  may  have  Judgment. 

Judgment  for  the  plaintiff  for  $3. 


HARTMAN  ▼.  THOMPSON. 
(Court  of  Appeals  of  Maryland.    Nov.  16,  1906.) 

1.  Pteadiro  —  IBSUKS— Admibsioks— Failubr 
TO  Dent. 

Where  defendant  pleaded  new  matter  only, 
to  which  plaintiff  filed  a  replication  denying  all 
its  allrgations,  and  on  this  issue  was  joined, 
the  other  matters  alleged  in  the  deciaratioD 
were  admitted  by  the  pleadings. 

[Eld.  Note. — For  cases  in  point,  see  Cent  Die. 
vol.  89,   Pleading,   {$   1^8-1231.] 

2.  Landlord  and  Tenant— Rent— Actions- 
Evidence. 

Where  the  assignee  of  a  leasehold  when 
sued  for  rent  set  up  that  she  had  assigned  her 
interest  to  a  third  person,  the  burden  of  proof 
was  on  her  to  show  such  fact 

3.  Depositions  —  Witnesses  —  Notice  of 
Names. 

A  deposition  is  properly  excluded  where 
the  name  of  the  witness  was  not  inserted  in  the 
notice  of  the  names  of  the  witnesses  proposed 
to  be  examined. 

4.  Landlord  and  Tenant  —  Rent — Persons 
Liahi.e— Transfer  of  Lease. 

Where  there  is  no  privity  of  contract  be- 
tween tbe  assignee  of  the  term,  and  the  owner 
of  the  reversion,  the  liability  of  such  assignee 
for  rent  is  terminated  by  an  assignment  in  good 
faith  to  another  person,  under  an  assumed  name. 

5.  Evidence— Admissions  of  Aoert— Tebui- 
nation  of  aoenct. 

Where  the  husband's  agency  was  only  to 
sell  the  property  of  his  wife,  and  the  deed 
had  been  executed  by  her,  the  consideration 
paid  by  the  grantee,  and  the  deed  recorded  and 
accepted,  subsequent  declarations  by  the  husband 
were  not  admissible  as  against  her. 
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6.  Deedu— AccEPTARCK— SuincniNOT. 

Where  a  grantee  paid  the  agreed  price  by 
his  promissoiy  note,  accepted  Uie  recording  tick- 
et, and  subsequently  accepted  and  held  the  deed, 
and  authorized  another  person  to  use  the  prem- 
ises and  expressly  claimed  title,  the  acceptance 
was  sufficient. 

7.  Trial  —  Instructiors  —  Suffioibnot  a» 
Whole. 

In  an  action  for  rent,  an  instruction  to 
find  for  plaintiff  unless  the  jurr  should  find 
that,  before  suit  was  brought,  defendant  had 
assigned  the  leasehold  interest  "by  a  good  and 
sufficient  conveyance  thereof  was  not  objec- 
tionable as  submitting  to  the  pury  a  question 
of  law,  where,  in  the  following  instruction,  they 
were  told  that  there  was  no  evidence  legally 
sufficient  to  show  that  defendant  had  divested 
herself  of  all  estate  and  interest  in  and  control 
over  the  land. 

8.  Landlord  and  Tenant— Rent— AcnoRS— 
Question  roB  Jury. 

In  an  action  for  rent  against  the  assignee 
of  the  term,  held,  under  the  evidence,  that  it 
was  a  question  for  the  Jury  whether  defendant 
had  divested  herself  of  all  estate  and  interest 
in  tlie  land. 

9.  Same— AasiGNMENT— Validitt. 

Where  the  owner  of  a  leasehold  interest 
appointed  her  husband  as  her  agent  to  sell  the 
same,  and  have  the  assignment  prei>ared,  and 
be  knew  who  was  the  r^  pdrchaser,  it  must 
be  presumed  that  she  intended  to  convey  to 
such  real  purchaser  though  the  assignment  was 
made  to  him  under  an  assumed  name. 

10.  Saick. 

Where  the  purchaser  of  a  leasehold  estate 
accepted  an  assignment  drawn  in  the  assumed 
name  of  J.  M.,  he  was  bonnd  by  such  accept- 
ance,  though  be  had  directed  it  to  be  made 
to  him  in  uie  assumed  name  of  Ij.  M. 

Appeal  from  Court  of  Common  Pleaa; 
John  J.  Doblen,  Judge. 

Action  by  H.  Oliver  Tbompaon,  adminis- 
trator of  the  estate  of  James  Blrckhead  Mc- 
Kim,  deceased,  against  Elizabeth  A.  Hart- 
man.  From  Judgment  for  plaintiff,  de- 
fotdant  appeals.  Bevened,  and  new  trial 
awarded. 

The  following  wece  the  prayers  of  de- 
fendant: 

"(1)  It  the  Jory  sball  find  from  the  evi- 
dence that  the  defendant  executed,  acknowl- 
edged, and  recorded  a  deed  of  which  a  cer- 
tified copy  has  been  offered  in  evidence,  and 
that,  in  executing  said  deed,  and  recording 
the  same,  the  defendant  intended  to  convey 
the  property  mentioned  therein  to  the  person 
who  testified  that  his  name  Is  Louis  F. 
Orafflin,  and  If  they  shall  further  find  that 
the  said  Louis  F.  Grafflin  agreed  with  the 
husband  of  the  defendant  as  agent  of  the 
defendant,  to  purchase  said  property  in  the 
name  of  James  Moore,  and  that  the  said  ex- 
ecuting, acknowledging,  and  recording  (If 
they  shall  find  the  same)  were  for  the  pur- 
pose of  carrying  out  the  said  agreeiqent,  and 
said  Grafflin  afterwards  had  possession  of 
said  deed,  and  claimed  said  property  there- 
under, their  verdict  must  be  for  the  defend- 
ant; and  the  Jury  are  further  instructed 
that  the  paper  offered  in  evidence,  and  pur- 
porting to  be  a  certified  copy  of  a  deed  from 
the  defendant  to  James  Moore,  is  evidence 
that  the  original  deed  of  which  said  paper 


purports  to  be  a  copy  was  duly  executed 
and  acknowledged  on  the  date  named  in  said 
copy,  and  that  the  same  was  delivered  by 
her,  and  that  the  deed  was  recorded  on  the 
date  shown  by  the  copy. 

"(2)  If  the  Jury  shall  find  from  the  evi- 
dence that  the  defendant  executed,  acknowl- 
edged and  recorded  a  deed  of  which  a  certi- 
fied copy  has  been  offered  in  evidence,  and 
that  in  executing  said  deed,  and  recording 
the  same,  the  defendant  intended  to  conve.v 
the  property  mentioned  therein  to  the  per- 
son who  testified  that  his  name  is  Louis  F. 
Grafflin,  and  if  they  shall  further  find  that  the 
said  Louis  F.  Orafflin  agreed  with  the  hus- 
band of  the  defendant,  as  agent  of  the  de- 
fendant, to  purchase  said  property  In  the 
name  of  Louis  Moore,  and  that  the  said  ex- 
ecuting, acknowledging  and  recording  (if 
they  shall  find  the  same)  were  for  the  pur- 
pose of  carrying  out  the  said  agreement,  and 
said  Grafflin  afterwards  had  possession  of 
said  deed  and  claimed  said  property  there- 
under, their  verdict  must  be  for  the  defend- 
ant; and  the  Jury  are  further  instructed 
that  the  paper  offered  In  evidence,  and  pur- 
porting to  be  a  certMed  copy  of  a  deed  from 
the  defendant  to  James  Moore,  Is  evidence 
that  the  original  deed  of  which  said  paper 
purports  to  be  a  copy  was  duly  executed  and 
acknowledged  on  the  date  named  in  said 
copy,  and  that  the  same  was  delivered  by  her, 
and  that  the  deed  was  recorded  on  the  date 
shown  by  the  copy." 

Argued  before  McSHERRY,  C.  J.,  and 
BRISCOE,  BOYD,  PEABCB,  SCHMUCKER. 
and  JONES,  JJ. 

S.  Gross  Horwltis,  for  appellant.  Henry 
W.  Fox  and  W.  Hall  Harris,  for  appellee. 

PBARGB,  J.  This  suit  was  brought  for 
the  recovery  by  the  appellee's  decedent  of 
certain  Installments  of  ground  rent  then  duo 
and  unpaid,  issuing  out  of  a  lot  of  land  in 
Baltimore  City  on  Penn  Lucy  avenue,  under 
a  renewable  99  year  lease,  together  with  cer- 
tain taxes  chargeable  against  said  property 
which  had  been  paid  by  the  appellee's  dece- 
dent for  the  protection  of  bis  Interest  in 
said  property.  This  lease  was  made  June  29. 
1802,  by  Samuel  C.  Honlton  to  Augustus  D. 
Clemens,  and  reserved  a  yearly  rent  of  $90. 
payable  In  two  equal  installments  July  1st 
and  January  Ist  In  each  year,  and  contained 
the  usual  covenants  by  the  lessee,  his  per- 
sonal representatives  and  assigns  for  the 
payment  of  the  rent,  and  all  taxes  and  assess- 
ments on  the  demised  premises,  when  legally 
demandable.  The  reversion  in  this  lot  had 
become  vested  at  the  time  of  this  suit  by 
mesne  assignments  in  the  appellee's  decedent, 
and  the  leasehold,  In  like  manner,  some  time 
before  the  institution  of  this  suit,  bad  be- 
come vested  In  the  appellant  When  the  suit 
was  brought,  there  were  due  and  unpaid 
three  installments  of  rent  amounting  to  $13o, 
as  also  $80.22  taxes  paid  by  the  appellee's 
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dec<>dent  tor  the  protection  of  the  reTerslon. 
To  tlia  declaration  of  the  plaintiff,  the  de- 
f^idant  pleaded  that,  before  any  of  the  rent 
and  taxes  sued  for  had  become  due  and  de- 
mandable,  "she.  Jointly  with  her  husband, 
Jacob  O.  Hartman,  assigned  to  one  James 
Moore,  otherwise  known  as  'Louis  F.  Oraf- 
flln,'  by  deed  duly  executed,  acknowledged, 
delivered,  and  recorded,  the  said  leasehold 
Interest;  and  the  said  James  Moore  is  the 
same  person  as  'Louis  F.  Orafflln' ;  and  the 
plaintiff,  long  prior  to  the  institution  of  this 
snit,  was  Informed  that  said  'Orafflln'  was 
tbe  same  person  as  said  Moore,  and  that  he 
bad  accepted  title  to  said  property  in  the 
name  of  said  Moore." 

Tbe  appellee  filed  a  replication  denying  all 
tbe  allegations  of  the  plea,  and  on  this   the 
iBsue  was  joined,  the  other  matters  alleged 
in    tbe   declaration  being  admitted  by   the 
pleadings.    Zihlman  t.  Cimiberland  Glass  Ca, 
74  Md.  307,  22  Aa  271.    The  sole  question  in 
tbe  case  raised  by  the  pleadings  Is  whether 
tbe  effect  of  the  alleged  assignment  to  Louis 
F.  Grafflln,  under  the  name  of  "James  Moore," 
was  to  rest  the  leasehold  estate  in  said  Graf- 
flln.   If  it  did,  the  liability  of  Mrs.  Hartman, 
restbig  only  in  privity  of  estate,  was  at  an 
end.     If  it  did  not,  her  liability  continued, 
and,  1^x>n  this  issue,  the  burden  of  proof  Is 
upon  the  appellant.    1  Greenleaf  on  Evidence, 
S  74;  1  J<Miee  on  Evidence,  i  176;  Frederick 
Institute  t.  Michael,  81  Md.  606,  S2  Atl.  189, 
340.  33  L.  R.  A.  628.    It  iB  admitted  by  writ- 
ten   agreement    that    Mrs.    Hartman,    who 
lived  In  South  Dakota  at  tbe  time  of  the 
trial,  would,  if  present,  have  testified  that 
she  placed  this  property  in  the  hands  of  her 
husband,  Jacob  G.  Hartman,  for  sale  by  him 
as  ber  agent;    that  the  deed  of  asslgnntent 
mentioned  in  the  plea  was  presented  to  ber 
for  execution  by  her  husband,  and  that  she 
executed    it,    l>eIleTlng    that    the    "'James 
Moore,'  named  as  grantee  therein,  was  the 
tme  name  of  the  actual  purchaser."     Tbe 
deposition  of  ber  husband  was  offered  in 
evidence,    but   was   properly    excluded,    be- 
cause the  name  of  the  witness  was  not  In- 
serted in  the  notice  of  the  names  of  the  wit- 
nesses proposed  to  be  examined.     Only  two 
witnesses  testified  in  the  case,  William  E. 
Scbloegel,  one  of  the  appellants'  attorneys, 
called  on  ber  l>ebalf,  and  Louis  F.  Orafflln, 
the  alleged  assignee  of  the  leasehold  estate, 
called  on  behalf  of  the  appellee.    At  the  close 
of  tbe  case  the  plaintiff  offered  two  prayers, 
tbe  first  requiring  the  Jury  to  find  all  the 
facts  necessary  to  warrant  a  recovery,  if  no 
assignment  of  tbe  term  had  been  set  up,  and 
then  instructing  them  to  find  their  verdict 
for  plaintiff,  for  such  rent  and  taxes  as  they 
should  find  to  have  been  due  and  payable 
when  snit  was  brought,  unless  they  should 
farther  find  that  before  suit  was  brought 
the  defendant  had  assigned  tbe  leasehold  In- 
tsest  in  said  lot  'l>y  a  good  and  sufficient 
conveyance  thereof,  in  good  faith  divesting 
herself  of  all  estate  and  Interest  in  and  con- 


trol over  said  lot  of  land."  Tbe  second  pray- 
er Instructed  the  Jury  that  there  was  no 
evidence  in  the  cause  legally  sufficient  to 
show  that  the  defendant  had  in  good  faith 
divested  herself  of  all  estate  and  Interest  in 
and  control  over  the  said  lot  of  land,  and 
both  these  prayers  were  granted.  The  de- 
fendant offered  two  prayers,  both  of  which 
were  rejected,  and  which  will  be  set  out  by 
the  reporter. 

The  defendant  specially  excepted  to  the 
plaintiff's  first  prayer  because  she  alleged  it 
submitted  to  the  Jury  a  question  of  law, 
viz.,  whether  the  defendant  by  a  good  and 
sufficient  conveyance  assigned  the  leasehold 
Interest  In  the  lot  in  question.  This  motion 
was  overruled,  to  which  the  defendant  ex- 
cepted— as  well  as  to  the  granting  of  the 
plaintiff's  two  prayers  and  the  rejection  of 
her  own  two  prayers,  and  ttia  verdict  and 
Judgment  being  against  her  she  lias  appealed. 
Four  exceptions  were  taken  to  the  admission 
of  testimony,  which  will  be  mentioned  later. 

Tbe  general  principles  applicable  to  the 
main  question  in  this  case  are  sufficiently  es- 
tablished, and  are  not  the  subject  of  serious 
controversy  between  counsel.  The  difficulty 
lies  only  in  dealing  with  the  testimony.  Mr. 
Washburn  in  his  work  on  Beal  Estate,  vol. 
3,  i  2116  (6th  Ed.)  says:  "The  object  of 
Dames  being  nuerely  to  distinguish  one  per- 
son from  another,  it  seems  to  be  sufficient  if 
this  is  effected,  though  the  true  name  of  the 
party  be  not  used,  or  even  no  name  at  all." 
In  1  Devlin  on  Deeds,  {  191,  It  is  said,  "A 
patent  Issued  to  a  person  under  an  assumed 
name  is  not  void,  and  a  conveyance  by  such 
person  under  bis  assumed  name  will  trans- 
fer title.  But,  if  Issued  to  a  person  not  In 
existence,  the  patent  would  be  a  nullity." 
This  qualification  Is  obviously  a  necessary 
one,  because  a  grantee  is  as  necessary  to  the 
conveyance  of  land  as  a  grantor.  In  note 
D  to  tbe  case  of  Davis  v.  Hollingsworth 
(Oa.)  84  Am,  St  Rep.  238,  the  editor,  Mr. 
Freeman,  says :  "Care  must  be  taken  to  dis- 
tinguish between  a  deed  to  a  fictitious  per- 
son who  has  no  existence,  and  to  a  person  in 
existence,  the  conveyance  bebig  made  to 
him  by  a  fictitious  name.  If  a  person  is  in 
existence  and  ascertained,  a  conveyance  to 
him  by  a  fictitious  name  will  pass  title.  In 
such  a  case.  If  the  grantee  is  in  existence 
and  can  be  identified,  it  is  immaterial  by 
what  name  he  may  be  called,  and  he  may 
even  assume  a  name  for  the  occasion."  In 
Thomas  v.  Wyatt,  31  Mo.  188,  77  Am.  Dec. 
640,  a  patent  was  Issued  to  "Samuel  John- 
son," and  in  an  ejectment  suit  by  one  claim- 
ing under  a  conveyance  from  "Samuel  John- 
son," the  proof  being  that  "Samuel  John- 
son" was  an  assumed  name  of  James  Cktle- 
man,  and  not  a  fictitious  person,  the  plain- 
tiff was  held  to  have  good  title. 

In  Blinn  v.  Chessman,  49  fifinn.  140,  SI 
N.  W.  666,  32  Am.  St  Rep.  536,  It  was  held 
that  one  who  accepts  a  conveyance  in  which 
bis  name  is  not  correctly  stated   is  deemed 
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to  have  adopted  that  name  for  the  parpoBO 
of  acquiring  and  holding  title  to  the  prop- 
erty. The  court  said:  "The  name  1b  not 
the  person,  and  where  one  assumes,  or  comes 
to  be  known  by,  another  name  than  that 
which  he  properly  bears,  that  name  may  be 
^ectually  employed  for  the  purpose  of  des- 
ignating him."  The  case  of  David  v.  Wil- 
liamsburg Fire  Ins.  Co.,  83  N.  Y.  265,  38 
Am.  Rep.  418,  Is  an  Instructive  discussion 
by  Judge  BiSrl  of  the  principles  Involved. 
Henry  David  conveyed  the  insured  premises 
to  "Marx  DaVld"  who  was  a  fictitious  per- 
son, and  afterwards  "Henry  David,"  in  the 
name  of  "Marx  David,"  conveyed  them  to 
Henry's  wife,  Caroline  David.  In  an  ac- 
tion by  her  upon  a  fire  policy  on  the  prem- 
ises, the  trial  court  charged  that  if  the  Jury 
believed  that  "Marx  David"  was  a  mythical 
person,  or  that  there  was  no  suc'j  real  per- 
son, and  that  he  never  executed  the  convey- 
ance to  the  plaintiff,  it  was  an  end  of  plaln- 
tltTs  case,  and  they  must  find  for  defendant. 
On  appeal  this  was  held  error,  the  conrt 
saying:  "In  considering  this  case  it  must 
be  assumed  that  the  deed  was  delivered,  and 
that  Mrs.  David  took  possession  of  the 
property  claiming  to  be  the  owner,  as  there 
was  proof  tending  to  show  those  facts.  It 
must  also  be  assumed,  as  nothing  to  the 
contrary  appears,  that  Henry  David  exe- 
cuted the  conveyance  with  the  intention  to 
vest  title  in  the  plalntiflt."  In  Peiitlon  of 
John  Snook,  2  HUt  566,  Chief  Justice 
Daly  went  at  length,  and  with  much  learn- 
ing, into  the  subject,  and  summed  up  his 
conclusion  tn  these  words:  "All  that  the 
law  looks  to  is  the  Identity  of  the  individual, 
and  when  this  is  clearly  established  the  act 
will  be  binding  upon  him  and  upon  others." 
This  statement  of  the  law  is  substantially 
approved  in  Bernstein  v.  Hobelman,  70  Md. 
39,  16  Atl.  374,  where  the  court  quotes 
African  Society  r.  Varick,  13  Johns.  38,  to 
the  efTect  that  where  a  deed  is  made  to  a 
corporation  by  a  name  other  than  the  true 
name  the  plaintiffs  may  sue  In  their  true  name 
and  aver  In  the  declaration  that  the  defend- 
ant made  the  deed  to  them  by  the  name 
mentioned  in  the  deed.  As  there  is  no  priv- 
ity of  contract  between  the  assignee  of  the 
reversion  under  such  a  lease  as  the  present 
and  the  assignee  of  the  term,  there  is  no 
reason  why  the  liability  of  the  latter  should 
not  be  as  effectually  destroyed  by  a  deed 
made  in  good  faith  to  one  under  an  assumed 
name  as  if  made  to  the  grantee  by  bis  true 
name.  It  is  not  a  fraud  upon  the  owner  of 
the  reversion,  if  the  owner  of  the  term  as- 
sign it  to  another  for  the  express  pm-pose 
of  terminating  his  future  liability  for  rent, 
provided  the  conveyance  Is  designed  by  both 
parties  to  divest  the  estate  of  the  grantor 
and  vest  it  in  the  grantee.  There  is  no 
principal  of  law  or  morals  which  can  re- 
quire the  termor  to  retain  the  term  for  the 
protection  of  the  owner  of  the  reversion,  if 
he  thinks  it  to  his  advantage  to  dispose  of 


it;  and  It  la  not  material  that  his  grantee 
has  no  financial  responsibility. 

In  Scanlan  v.  Grimmer,  71  Minn.  351,  74 
N.  W.  146,  70  Am.  St  Rep.  326,  it  was  held 
that  one  not  oigaged  in  a  fraudulent  or 
criminal  purpose  may  enter  into  a  contract 
imder  any  name  he  may  choose  to  assume, 
and  that  when  his  identity  is  established  the 
act  will  be  binding  upon  him  and  upon 
others.  In  that  case,  Davis,  who  was  the 
real  mortgagee  In  a  bona  fide  mortgage,  for 
the  purposes  of  that  transaction,  assumed 
the  name  of  "Alexander"  as  mortgagee,  and 
the  mortgage  was  subsequently  assigned  in 
good  faith  and  for  value  to  Qrlmmer.  The 
mortgagors  sought  to  set  aside  and  cancel 
this  mortgage  because  they  were  misled 
and  Intended  to  mortgage  the  land  to  Alex- 
ander and  not  to  Davis,  and  the  court  below 
so  ordered.  On  appeal  this  was  reversed, 
the  court  saying:  "The  court  below  failed 
to  apply  the  true  and  well-settled  rule  to 
the  facts.  It  overlooked  the  distinction  be- 
tween the  assumed  name  of  a  person  actually 
identified,  and  a  wholly  fictitious  name  with- 
out an  identified  person  behind  It.  In  as- 
suming a  name  in  a  business  transaction. 
Davis  was  not  engaged  In  a  fraudulent  or 
criminal  purpose,  and  he  could  bind  himself 
as  well  as  other  persons  by  its  adoption  and 
use." 

Now,  what  does  the  testimony  show  to 
be  the  true  transaction  between  Mrs.  Hart- 
man  and  Grafflln?  We  have  seen  that  it  is 
admitted  she  would  have  testified  if  present 
that  she  authorized  her  husband  as  her 
agent  to  sell  the  leasehold  estate,  and  that, 
when  she  executed  the  deed  in  question,  she 
believed  that  "James  Moore"  was  the  true 
name  of  the  actual  purchaser.  Wm.  E.  Schloc- 
gel  testified  that  he  was  an  attorney  at 
law ;  that  he  khew  Louis  F.  OrafBin ;  that  he 
drew  the  deed  in  question  under  Instrurtion 
from  Mr.  Hartman,  who  paid  the  cost  of 
drawing  and  recording;  that  he,  the  witness, 
placed  it  on  record,  and  that  both  Hartman 
and  GrafBln  acknowledged  in  his  presence 
that  the  consideration  money  named  in  the 
deed  was  paid,  and  that  Grafflln  acknowl- 
edged to  him  that  he  bought  the  property  in 
the  name  of  James  Moore,  and  that  the  wit- 
ness knew  Grafflln  after  the  recording  had 
the  deed  in  his  possession,  and  accepted  it 
as  such,  and  that  two  or  three  months  there- 
after Grafflln  came  to  him  to  know  if  he 
had  no  right  to  the  property  under  that 
name;  that  some  parties  were  attacking  the 
title,  and  he  wished  to  know  if  he  would  not 
have  an  action  of  damages  against  them. 
This  witness  further  testified  that  he  drew 
the  deed  to  James  Moore  by  Hartman's 
direction,  and  that  he  did  not  know  whether 
there  was  any  such  person  as  James  Moore 
in  existence  except  from  what  Grafflln  said, 
and  that  Hartman  told  him  he  had  sold  the 
property  to  Grafflln,  and  Grafflln  directed 
Hartman  to  make  the  deed  to  James  Moore. 
He  also  testified  that  after  filing  the  deed 
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tor  record  he  sent  tbe  ticket  for  the  deed 
to  Gra£9In  by  Hartman's  direction,  and  that 
Grafflin  told  him  he  gave  $100  for  the  prop- 
erty, and  gave  his  note  for  that  amount,  and 
that  the  witness  knew  Grafflln  took  posses- 
sIoB  and  pat  up  a  sign  on  the  property:  "For 
sale.  Apply  to  Mr.  Grafflln" —  and  that  he 
understood  Grafflln  was  a  real  estate  man. 

£<ouls  F.  Grafflln  testified  In  chief  that  be 
bad  been  for  20  years  In  the  real  estate  busi- 
ness in  Baltimore,  that  he  had  never  been 
known  by  the  name  of  "James  Moore,"  and 
kne'w  no  one  of  that  name,  and  that  he  never 
directed  any  property  to  be  conveyed  to  him 
by  the  name  of  "James  Moore."    He  admit- 
ted the  deed  in  question,  after  recording,  was 
In    tils  possession,  but  that  It  would  never 
bave  beoi  recorded  If  he  had  seen  it  before- 
band;    that  he  and  Hartman  both  went  to 
fs«e  a  paily  who  would  like  to  buy  it,  but 
tbey  could  not  find  "James  Moore,"  and  could 
not  make  any  title  to  It.    On  cross-examina- 
tion, be  said  he  thongbt  he  told  Hartman  to 
make  the  deed  to  Louis  Moore,  and  finally 
admitted  spedScally  that  he  directed  Hart- 
man to  have  the  deed  made  to  some  Moore, 
and  after  an  examination  covering  six  pages 
of  tbe  ifflnted  record  he  said:    "Yes  sir;    I 
agreed  to  purchase  It  In  the  name  of  Mr. 
Moore,  and  that  after  the  deed  was  recorded 
and  sent  to  his  house  he  accepted  it."    He 
also  admitted  that  he  signed  a  written  state- 
ment, offered  and  admitted  In  evidence,  in 
wblcfa  he  said:    "I  agreed  to  give  $100 -for 
tbe  Penn  Lucy  Lot,  and  had  the  deed  made 
to   Moore.    •    •    •    Being  111  at  that  time, 
-  and  fearing  that  AI  Homer  would  give  me 
trouble  with  all  my  property,  which  he  has 
done,  I  ordered  tbe  deed  made  as  above." 
He    also   admitted   he  wrote  and   signed   a 
letter  offered  and  admitted  In  evidence  ad- 
dressed to  Mr.  Schloegel,  February  16,  1901, 
In  which  he  asked  "Haven't  I  some  redress  In 
tbe  Penn  Lncy  Lot  transaction?    I  buy  a 
lot,  and  when  I  try  to  sell  it  I  find  the  man 
who  collects  the  gronnd  rent  has  informed 
my  would-be  purchaser  the  title  Is  not  valid. 
Let  me  know  what  rights  I  have."    On  re- 
direct examination  he  was  asked  if  Hartman 
erer  offered  to  produce   James   Moore,   to 
which  the  defendant  objected,  and  L'.s  objec- 
tion was  overruled,  to  which  the  first  excep- 
tion was  taken,  and  the  witness  answered 
that    Hartman    hunted    up    several    James 
Moores,    but   he   did    not   know   them,    and 
would  have  nothing  to  do  with  them.    The 
second  exception  was  to  the  question  wheth- 
er Hartman  gave  him  a  list  of  James  Moores 
and  for  what  purpose,  to  which  be  answered 
that  be  did,  in  order  to  perfect  the  title. 
The  third  exception  was  to  the  question, 
"What  did  Hartman   propose   that  any  of 
these  James  Moores  should  do  to  perfect  the 
titler'    To  which  he  rolled  "we  could  give 
some  one  a  small  amount  to  take  the  place 
of  James  Moore  and  sign  tbe  deed."    The 
fourth  exception  was  to  a  question  as  to 
what  he  bad  stated  abont  an  effort  made  by 


Hartman  and  himself  to  sell  the  property  to 
a  lady,  and  what  was  the  difficulty  in  ef- 
fecting a  sale  to  her,  to  which  be  rolled, 
"What  was  stated  in  one  of  those  letters, 
that  the  title  was  imperfect" 

It  must  be  borne  in  mind  that  the  only  duty 
which  the  assignee  of  a  leasehold  estate  owes 
tbe  reversioner  is  the  payment  of  the  stipu- 
lated rent  accruing  due,  and  the  taxes  be- 
coming demandable,  so  long,  and  so  long  only, 
as  he  continues  to  be  the  owner  of  the  lease- 
hold estate.  Whenever  he  divests  himself  of 
this  estate  by  a  valid  assignment  to  another, 
even  though  it  be  without  a  valuable  con- 
sideration, the  reversioner  cannot  complain. 
The  creditors  of  the  assignee  might,  in  a 
proper  proceeding,  attack  an  assignment 
made  without  proper  consideration,  but  the 
reversioner  could  not  do  so.  What  might  be 
held  a  fraud  upon  them  could  not  be  so  held 
as  against  him.  Mr.  Poe  says  in  section  388 
of  his  work  on  Pleading  that  a  real  assign- 
ment, under  which  the  party  retains  in  him- 
self no  beneficial  interest,  "even  when  made 
to  a  pauper  and  for  tbe  express  purpose  of 
escaping  further  liability,  will  not  be  there- 
by rendered  fraudulent,  If  the  act  be  really 
designed  to  operate  as  It  appears."  It  is 
therefore  vain  to  appeal  to  this  court,  in  the 
language  of  the  appellee,  not  to  "lend  its 
sanction  to  so  unworthy  a  transaction  as  was 
sought  to  be  effected  by  .the  attempted  as- 
signment of  the  term  In  this  case."  The 
only  question  for  our  consideration  is  wheth- 
er the  case  was  properly  submitted  to  the 
jury  to  determine  whether  the  assignment 
was  a  real  and  bona  fide  assignment,  and 
if  it  was  such,  neither  the  court  nor  the  jury 
were  concerned  with  "the  motives  which  in- 
fluenced the  one  in  conveying  and  the  other 
In  receiving  the  transfer  of  the  title." 

The  four  exceptions  to  testimony  may  be 
considered  together.  Each  of  these  excep- 
tions was  taken  to  questions  propounded 
to  Grafflln  for  the  purpose  of  introducing  the 
acts  and  declarations  of  Hartman  as  agent 
of  his  wife  In  reference  to  the  sale,  long 
after  tbe  transaction  was  clased,  and  his 
agency  was  terminated.  But  the  evidence  Is 
clear  that  his  agency  was  only  to  sell  the 
property,  and  that  the  deed  had  been  execu- 
ted by  Mrs.  Hartman,  tbe  consideration  paid 
by  Grafflln  passing  to  her  his  promissory 
note  therefor  for  $100,  and  the  deed  recorded 
and  accepted  by  him,  long  before  the  acts  and 
declarations  of  Hartman  sought  to  be  Intro- 
duced. It  was  only  during  the  course  of  the 
negotiations  which  culminated  in  this  sale 
and  conveyance  that  Hartman  could  be  re- 
garded as  the  agent  of  his  wife.  "The  dec- 
larations of  an  agent  are  admissible  only  be- 
cause treated  as  the  declarations  of  the 
principal,  and  the  latter  is  bound  by  them 
only  while  the  former  Is  acting  within  the 
scope  of  the  duties  for  which  he  was  em- 
ployed. When  these  duties  are  ended,  his 
rppresentative  character  of  necessity  cea.ses." 
Phelps  V.  Georges  Creek  R.  R.  Co.,  60  Md.  55a 


Digitized  by 


(joogle 


122 


as  ATLANTIO  RBPORTEB. 


(Md. 


"Declarations  or  admissions  of  an  agent  by 
his  own  authority,  and  not  accompanying  the 
making  of  a  contract,  or  the  doing  of  an  act 
In  behalf  of  his  principal,  nor  made  at  the 
time  he  la  engaged  In  the  transaction  to 
which  they  refer,  are  not  binding  on  his 
principal,  and  are  not  admissible  In  evidence." 
Bank  T.  Steam  Navigation  Co.,  11  GUI  &  J. 
34,  33  Am.  Dec.  687.  There  Is  no  authority 
or  reason  for  treating  the  agency  of  a  hus- 
band for  his  wife  as  more  extensive  In  scope, 
or  longer  In  duration,  than  that  of  any  other 
agent  similarly  constituted.  The  ruling  up- 
on each  of  these  exceptions  was  therefore 
erroneous.  We  discover  no  defect  of  proof 
as  to  delivery  of  this  conveyance.  "No  pre- 
cise form  of  delivery  need  be  resorted  to. 
It  may  be  actual  or  verbal.  Acknowledg- 
ment and  recording  are  sufficient  to  warrant 
presumption  of  a  legal  delivery  by  the  gran- 
tor." Stewart  v.  Reddltt  3  Md.  79.  The 
poflseeslon  of  the  clerk,  after  recording,  will 
be  regarded  as  the  possession  of  the 
grantee.  Id.  "A  certified  copy  of  an  in- 
strument required  by  law  to  be  recorded 
proves  Itself  as  prima  fade  evidence  of 
all  circumstances  necessary  to  give  it  va- 
lidity." Warner  v.  Hardy,  6  Md.  B28; 
Hutchins  V.  Dixon,  11  Md.  41.  There  Is 
notbhig  In  this  case  to  defeat  or  rebut  this 
prima  fade  evidence.  On  the  contrary,  the 
evidence  is  that  -Orafflln  accepted  the  con- 
veyance. He  paid  the  agreed  price  by  his 
own  promissory  note.  He  accepted  the  re- 
cording ticket,  and  subsequently  accepted  and 
held  the  deed.  He  authorized  a  lady  who 
was  negotiating  for  the  purchase  of  the  lot 
from  him  to  use  the  stable  on  the  pr^nlses, 
thereby  practically  entering  into  possession 
of  the  property,  and  he  expressly  claimed 
title  thereto  In  the  two  letters  which  have 
been  referred  to.  All  the  requirements  of  the 
law  as  to  delivery  and  acceptance  are  thus 
gratified. 

The  appellant  contends  that  the  plalntlCTs 
first  prayer,  which  was  granted,  was  defect- 
ive In  submitting  to  the  Jury  a  question 
of  law,  viz.,  whether  the  alleged  deed  of  as- 
signment of  the  leasehold  estate  was  "a 
good  and  sufficient  conveyance  thereof."  If 
any  question  had  been  raised  in  this  case 
as  to  the  legal  effect  of  the  deed  In  respect 
to  Its  execution,  acknowledgment,  or  the  de- 
scription of  the  property  It  purported  to  con- 
vey, this  would  have  been  a  fatal  defect  But 
the  plain  purpose  of  that  clause  In  the  pray- 
er was  to  permit  the  Jury  to  find  their  ver- 
dict for  the  defendant,  notwithstanding  they 
found  In  favor  of  plaintiff  upon  all  the  other 
facts  recited  In  the  prayer,  if  they  found 
that  she  had  in  good  faith,  by  the  very  deed 
of  assignment  offered  In  evidence,  divested 
herself  of  all  Interest  in  the  land.  That  this 
was  the  purpose,  we  think  sufficiently  appears 
In  the  language  of  the  plaintiff's  second 
prayer,  which  instructs  the  Jury  there  was 
no  evidence  legally  sufficient  to  show  that  the 
defendant  bad  divested  herself  of  all  estate 
and  Interest  In,  and  control  over,  the  lot  of 


land.  We  do  not  fhlnk.  tn  view  of  this  lan- 
guage, that  the  Jury  could  have  been  misled 
by  the  language  objected  to  In  the  first  pray- 
er, and  if  there  was  no  other  erroneous  ruling 
in  the  case  we  should  hesitate  to  bold  that  re- 
versible error.  Those  words  might  well  be 
regarded.  In  the  light  of  the  second  prayer,  as 
meaning,  and  imderstood  by  the  Jury  to 
mean,  "by  a  bona  fide  conveyance,"  and  so 
understood,  they  could  not  have  injured  the 
defendant  Upon  a  new  trial,  however,  the 
possibility  of  being  misunderstood  should  be 
avoided  by  more  careful  language.  There 
was  error  in  granting  the  second  prayer 
which  withdrew  the  case  from  the  Jury. 
There  was  evidence  that  Mrs.  Hartman  inten- 
ded to  sell  and  convey  her  estate  and  Interest 
in  this  land,  and  that  when  she  executed  the 
deed  of  assignment  she  did  so  In  good  faith, 
for  that  purpose,  and  that  she  believed 
James  Moore  was  the  true  name  of  the  pur- 
chaser. There  was  evidence  that  Graffllu 
negotiated  for  the  purchase  of  this  property 
for  himself;  that  he  directed  the  deed  to  be 
made  in  the  name  either  of  James  Moore  or 
Lonis  Moore ;  that  he  paid  the  agreed  price 
of  $100  by  his  own  promissory  note;  that  he 
accepted  the  recording  ticket  for  the  deed, 
and  subsequently  accepted  the  deed  Itself, 
and  daimed  title  to  the  property.  This  evi- 
dence certainly  tended  to  sustain  the  de- 
fendant's contention  that  she  had  in  goo<l 
faith  divested  herself  of  all  estate  and  in- 
terest in  the  land,  if  we  have  correctly  stated 
the  law  in  this  case  as  to  the  adoption  b.v 
Grafflln  of  the  name  of  James  Moore,  and  a.s 
to  the  legal  presumption  of  delivery  arising 
upon  the  facts  of  the  case;  and  if  this  evi- 
dence was  believed  by  the  Jury  it  would  have 
supported  a  verdict  In  the  defendant's  favor. 

The  defendant's  first  and  second  prayers 
we  think  correctly  state  the  law  of  the  case. 
The  first  prayer  is  drawn  to  meet  the  theory 
that  he  ^ave  the  name  of  James  Moore  as 
that  to  be  inserted  In  the  deed.  The  defoid- 
ant's  husband  was  her  agent  to  sell  this  prop- 
erty and  have  the  deed  prepared.  He  knew 
that  Grafflln  was  the  real  purchaser,  and  it 
must  be  presumed  that  she  Intended  to  con- 
vey to  the  real  purchaser  by  whatever  name 
he  gave.  The  second  prayer  Is  drawn  to  meet 
the  theory  he  attempted  to  set  up,  that  be 
gave  the  name  of  Louis  Moore.  This  Is  en- 
tirely Immaterial,  however,  to  the  defendant's 
contention,  since  If  he  accepted  the  convey- 
ance drawn  In  the  name  of  James  Moore  he 
Is  bound  by  such  acceptance,  though  he  had 
directed  it  to  be  made  to  Louis  Moore.  The 
only  effect  the  giving  of  the  name  of  Louis 
Moore  instead  of  James  Moore  can  have 
is  to  strengthen  the  proof  that  he  was  the 
actual  purchaser,  and,  as  such,  preferred  to 
use  his  own  first  name,  discarding  the  sur- 
name only  to  avoid  his  creditors. 

For  the  errors  Indicated,  the  Judgment 
must  be  reversed. 

Judgment  reversed,  with  costs  to  the  ap- 
pellant, above  and  below,  and  new  trial 
awarded. 
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DUNSTER  T.  BERNARDS  LAND  & 
SAND  CO. 

(Sai>reme  Conrt  of  New  Jenej.    Not.  28,  1008.) 

OOKFOKATIONS — DiBECTOBS— EiLECTIOn. 

On  anmmary  inTesti^ation,  onder  section 
42  of  the  general  corporation  act  (P.  L.  1896,  p. 
291),  of  an  election  of  directors. 

lE^  Note.— For  cases  in  point,  see  Cent  Dig. 
TOI.  12,  Corporations,  {{  73^  1200.] 

(Syllabus  by  the  Court,) 

Action  by  John  B.  Dunster  against  tbe 
Bernards  Land  &  Sand  Company,  to  Inquire 
Into  the  matter  of  an  election  of  directors. 
Election  set  aside. 

Argued  June  Torm,  1906,  before  HEND- 
RICKSON,  PITNEY,  and  TRENCHABD,  JJ. 

Prout  &  Prout,  for  Dunster.  H.  V.  0»- 
tMrne,  for  Bernards  Land  &  Sand  Oo>. 

PITNEY,  J.  Upon  application  by  John  B. 
Dunsta,  a  stockholder  of  the  Bernards  Land 
&  Sand  Company,  this  court  proceeded  In  a 
sanunary  way,  under  section  42  of  the  general 
(<ori>oratlon  act  (P.  L.  1896,  p.  291),  to  in- 
quire into  the  matter  of  an  alleged  election 
of  directors  of  that  company  held  April  18, 
1906.  The  by-laws  of  the  corporation  ea- 
taMIsh  the  principal  ofiBce  of  the  cMnpany  in 
Jersey  City,  provide  for  a  board  of  three  di- 
rectors, to  be  chosen  at  each  annual  meeting 
of  the  stockholders,  and  to  hold  office  tor 
one  year  and  until  their  successors  are  elect- 
ed ;  and  declare  that  the  annual  meeting  shall 
be  beld  oa  the  second  Tuesday  in  September, 
and  that  special  meetings  of  the  stockholders 
may  be  held  at  any  time  on  the  call  of  the 
president  or  treasurer  upon  three  days'  notice 
to  each  stockholder  in  person  or  by  mail,  or 
by  unanimous  consent  The  company  was 
organized  in  August  1889,  with  three  stock- 
boldera^  Tiz.,  Spencer  B.  Doty  (who  died 
April  9,  1903),  Frederids  Frambach  (who  died 
April  10,  1906),  and  John  B.  Dunster.  Upon 
Doty's  death  his  atotk  passed  to  his  daugh- 
ter, HrsL  Clayton,  as  his  executrix.  Some 
time  prior  to  March  21, 1906,  Frambach,  who 
was  president  of  the  company,  called  a  spe- 
cial meeting  of  the  stockholders  to  be  held 
on  that  date  at  the  company's  office  tn  Jer- 
sey City.  The  purpose  of  the  meeting  as  set 
tarth  In  the  written  notice  thereof  was  "to 
transact  such  business  as  may  Ix  properly 
brongtit  before  said  meeting."  So  far  as 
appears,  the  only  stockholders  of  the  com- 
pany at  this  time  were  Frambach,  Dunster, 
and  the  executrix  of  Doty.  Presumably  (al- 
tbongfa  this  does  not  clearly  appear)  Fram- 
bacb  and  Dunster  were  then  directors  of  the 
company,  and  the  only  survlTing  directors, 
Aflsnming  that  it  was  within  the  power  of  the 
president  onder  the  by-laws  to  call  a  special 
meeting  of  stockholders  for  the  election  of 
directors  at  a  time  other  than  the  date  of 
tlie  annual  meeting  as  fixed  in  the  by-laws. 


the  form  of  the  notice  given  bj  Frambach 
was  not  in  our  opinion,  such  as  to  apprise 
stockholders  that  the  special  meeting  would 
go  into  an  election  of  directors.  Indeed, 
there  is  nothing  to  show  that  any  such  pur- 
pose existed  at  the  time  the  notice  was  given. 
On  March  21st  Dunster  and  Mrs.  Clayton 
appeared  at  the  office  of  the  company  pursu- 
ant to  the  notice,  but  Frambach  did  not  ap- 
pear by  reason  of  Illness.  The  meeting  was 
adjourned  until  March  28th,  and  on  that  date 
a  further  adjournment  was  taken  until  April 
11th.  Frambach  died  on  the  10th.  Mrs. 
Clayton  and  Dunster  having  met  on  the  11th 
pursuant  to  the  adjournment  and  having 
heard  of  the  death  of  Frambacli,  Mrs.  Clay- 
ton desired  to  proceed  to  the  election  of  a 
new  board  of  directors.  Dunster  refused  to 
consent  to  this,  nor  did  he  appoint  any  di- 
rectors to  fill  vacancies.  The  meeting  was 
adjourned,  however,  until  April  18th,  and  on 
this  date  an  election  of  directors  was  pro- 
ceeded with  in  the  absence  of  Dunster  and 
witbont  bis  consent  Those  who  participated 
in  the  election  appear  to  have  been  Mr&  Clay- 
ton and  certain  others  to  whom  she  had  trans- 
ferred a  part  ot  the  Doty  stock,  and  a  Mr. 
Marlon,  who  was  present  as  representing  the 
estate  of  Frambach ;  in  what  capacity  be  rep- 
resented it  does  not  appear. 

We  think  this  election  was  void,  because 
not  held  at  the  annual  meeting  of  stock- 
holders nor  at  a  special  meeting  called  for 
the  purpose  on  notice  to  the  stockholders,  nor 
with  their  unanimous  consent  It  appears, 
however,  that  the  election.  Informal  though 
it  was,  was  participated  in  by  sto<&Iiolder8 
who  represented  a  vny  large  majority  (175 
shares  out  of  225)  of  the  stock  of  the  com- 
pany, and  that  they  were  actuated  by  what 
they  believed  to  be  the  necessity  of  choosing 
directors  to  protect  the  interests  of  the  com- 
pany as  against  Dunster  himself.  The  order 
setting  aside  the  election  will  therefore  bs 
made  without  costs. 


B.  B.   HALL  &  CO.  v.  CALLINOHAM. 

(Supreme  Court  of  New  Jersey.    Nov.  28, 1906.) 

Evidence— Best  and  Secondabt. 

Where  a  writing,  purporting  to  be  a  copy  of 
an  original  letter,  is  offered  in  evidence  as  sec- 
ondary evidence  of  ttie  original  letter,  it  must 
be  sliown  ttiat  tlie  writing  is  in  fact  a  true  copy. 
[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  §{  667,  1593.] 

(Syllabus  by  the  Ck>urt) 

Appeal  from  District  Conrt  of  (Camden. 

Action  by  E.  B.  Hall  &  Co.  against  WUIiam 
M.  CalllnglMm.  Judgment  for  defendant, 
and  plaintiffs  appeaL  Reversed,  and  new 
trial  ordered. 

Argued  June  term,  1906,  before  HBND- 
RICiKSON,  PITNEY,  and  TRBNC!HARD,  JJ. 
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Bleakly  and  Stockwell,  for  appellants.  F. 
A.  Bex,  for  appellee. 

TRENCHABD,  J.  This  Is  an  appeal  from 
a  judgment  of  the  district  court  of  the  city  of 
Camden.  The  plaintiff  sued  to  recover  a 
balance  of  $214  due,  after  the  allowance  of 
certain  credits,  for  certain  books  alleged  to 
have  been  sold  and  delivered  by  the  plaintiffs 
to  the  defendant,  pursuant  to  the  terms  of  a 
written  contract  dated  June  4,  1901.  The 
judgment  in  the  court  below  was  for  the  de- 
fendant The  contract  sued  on  was  in  the 
form  of  a  subscription  by  Calllngham  for 
four  sets  of  authors,  aggregating  79  volumes, 
viz.,  George  Eliot's  works,  18  volumes,  Victor 
Hugo's  works,  20  volumes,  Dumas'  works,  S 
volumes,  and  Balzac,  33  volumes,  together 
with  certain  additional  volumes  to  be  deliv- 
ered free.  All  the  books  were  delivered  ex- 
cept the  83d  volume  of  Balzac.  It  appeared 
by  the  evidence  that,  shortly  after  such  de- 
livery, the  defendant  complained  to  the  plain- 
tiffs, and  they  wrote  him  letters,  dated  June 
11,  1901,  and  June  13,  1901,  respectively,  of- 
fering to  supply  the  33d  volume  of  Balzac  as 
soon  as  they  could  buy  the  sheets,  and  have 
them  bound.  At  the  trial  the  defendant  In- 
troduced In  evidence  over  the  plaintiffs'  ob- 
jection what  purported  to  be  a  copy  of  a 
letter  written  by  him  to  the  plaintiffs,  dated 
June  14,  1901,  informing  plaintiffs  that  the 
books  were  held  at  his  residence  subject  to 
their  order,  and  that  his  subscription  was 
canceled.  The  defendant  also  introduced  in 
evidence,  over  the  plaintiffs'  objection,  what 
purported  to  be  a  copy  of  a  letter  written  by 
him  to  the  plaintiffs,  dated  November  B,  1901, 
Informing  the  plaintiffs  that  the  goods  were 
awaiting  their  order,  and  unless  be  received 
Instructions  from  them  he  would  ship  the 
books  to  their  Boston  address.  The  defend- 
ant also  Introduced  In  evidence,  over  the 
plaintiffs'  objection,  what  purported  to  be 
a  copy  of  a  letter  written  by  him  to  the  plain- 
tiffs, dated  November  20,  1901,  informing  the 
plaintiffs  of  the  shipment  of  the  books  to 
them.  It  appears  by  the  state  of  the  case 
that  there  was  no  evidence  tending  to  show 
that  the  writings  admitted  in  evidence  were 
in  fact  copies  of  the  original  letters.  I 
think  these  copies  were  erroneously  admitted. 
Where  a  writing  purporting  to  be  a  copy  of 
an  original  letter  Is  offered  In  evidence  as 
secondary  evidence  of  the  original  letter,  it 
must  be  shown  that  the  writing  I3  In  fact  a. 
true  copy,  17  Cyc.  564.  This  rule  Is  stated 
and  discussed  by  Taylor  in  his  Treatise  on  the 
Law  of  Evidence  (8th  Eng.  Ed.)  vol.  1, 
p.  496,  and  it  was,  at  an  early  day,  recog- 
nized as  the  law  of  this  state.  Wills  v.  Mc- 
Dole,  5  N.  J.  Law,  501.  The  entire  absence 
of  such  proof  that  the  writings  offered  were 
true  copies  renders  their  admission  erroneous. 

The  result  Is  that  the  judgment  below 
should  be  reversed,  and  a  venire  de  novo 
awarded. 


In  n  WHITAEEB. 

(Prerogative  Court  ot  New  Jerav.     Nov.  23. 
1906.) 

1.  EXECUTOBS  AND  ADUIMSTSATOBS— SaIX  O* 

Decedent's  Land. 

Before  an  orphans'  court  may  make  an  or- 
der for  the  sale  of  lands  of  a  testatrix  t» 
pay  debts  which  her  personal  estate  is  insuffi- 
cient to  pay,  the  executor  #rho  seeks  the  order 
must  have  applied  all  the  personal  estate  to 
their  payment,  including  specific  legacies.  The 
legatee's  right  to  contribution  cannot  be  con- 
sidered in  the  proceeding  to  sell  land. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  22,  Elxecutors  and  Administrators,  |  1339.] 

2.  Save. 

Upon  such  a  proceeding,  it  appeared  in  the 
orphans'  court  that  the  testatrix  died  seised  of 
a  number  of  dwelling  houses  and  lots,  valued  by 
the  executor  at  $5,600;  that  the  debts  un- 
paid were  $1,287.37,  and,  if  a  specific  leeacy 
should  be  applied,  they  would  be  reduced  to 
$287.37;  and  that  the  sale  of  any  two  houses 
would  raise  the  whole  of  the  unpaid  debts,  and 
of  any  one  house  would  raise  the  debts  af- 
ter application  of  the  specific  legacy.  Held. 
that  the  orphans'  court  should  have  directed 
the  sale  of  such  houses  as  would  have  been 
sufficient  and  no  more,  and  that  the  order  re- 
quiring the  executor  to  sell  ail  the  houses  was 
erroneous;  there  being  no  evidence  that  the 
sale  of  any  one  or  two  of  them  would  diminish 
the  value  of  the  others. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  i  1365.] 

(Syllabus  by  the  Court.) 

Appeal  from  Orphans'  Court,  Cumberland 
County. 

In  the  matter  of  the  application  of  Thomas 
Whltaker,  executor  of  Sarah  N.  Garton,  de- 
ceased, for  sale  of  land  to  pay  debts.  From 
an  order  directing  such  sale,  the  heirs  ap- 
peal.   Beversed. 

Louis  H.  Miller,  for  appellants.  William 
A.  Logue,  for  respondent 

MAGIE,  Ordinary.  This  application  seeks 
the  reversal  of  an  order  of  the  Cumberland 
county  orphans'  court  directing  Thomas  Whlt- 
aker, the  executor  of  the  last  will  and  testa- 
ment of  Sarah  N.  Garton,  deceased,  to  sell 
all  the  real  estate  of  which  she  died  seised, 
because  her  personal  estate  was  insufflclent 
to  pay  her  debts. 

On  behalf  of  appellants,  it  is  first  contend- 
ed that  the  order  was  made  without  any 
proofs  such  as  are  required  by  section  83  of 
the  orphans'  court  act  of  1898  (P.  L.  1898, 
p.  745).  But  this  objection  cannot  prevail. 
The  order  In  question  expressly  recites  that 
on  the  return  day  of  the  rule  to  show  cause, 
which  bad  been  previously  made,  the  court 
heard  and  examined  the  allegations  and 
proofs  of  the  parties,  and  thereupon  deter- 
mined that  testatrix's  personal  estate  was  in- 
sufflclent to  pay  her  debts.  The  printed  case 
does  not  show  what  proofs  were  taken,  but 
that  none  were  taken  cannot  be  Inferred  in 
contradiction  of  the  express  statement  of  the 
order. 

It  is  next  contended  that  the  order  Is  er- 
roneous, in  that  it  directs  testatrix's  lands 
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to  be  sold  to  raise  a  deficiency  of  $1,287.37, 
although  It  appears  by  the  order  that  the  ex- 
ecntor  had  not  applied  to  the  payment  of  the 
debts  the  sum  of  $1,0(H>  secured  by  a  mortgage 
held  by  testatrix  against  lands  In  this  state, 
If  that  sum  could  be  collected  by  the  executor 
upon  the  mortgage,  and.  If  be  applied  It  to 
the  payment  of  the  debts,  the  deficiency  would 
have  been  only  $287.37.  There  la  nothing  to 
show,  and  It  was  not  asserted  on  the  argu- 
ment, that  the  mortgage  was  uncollectible. 
The  failure  of  the  court  to  require  the  execu- 
tor to  apply  the  sum  secured  thereby  to  the 
payment  of  debts,  before  asking  an  order  to 
Bell,  appears  to  have  been  grounded  upon  an 
adjudication  that  the  mortgage  had  been  spe- 
cifically bequeathed  by  testatrix  to  her  daugh- 
ter Sarah.  The  will  of  testatrix  Is  printed  in 
the  case,  and  perhaps  it  may  be  inferred  that 
it  was  among  the  proofs  before  the  orphans' 
court.  It  sustains  the  view  that  there  was 
a  spedflc  bequest  of  that  mortgage.  But 
that  fact.  In  my  Judgment,  did  not  Justify 
the  executor  in  withholding  it  from  applica- 
tion to  the  payment  of  debts,  or  the  court  in 
approving  his  conduct.  The  mortgage  is  per- 
aonal  estate  in  the  hands  of  the  executor, 
and  must  be  applied  to  the  payment  of  debts 
before  any  lands  can  be  sold.  It  is  true 
that  the  rule  is  that  for  debts  of  a  testator 
remaining  undischarged  after  the  applica- 
tion of  bis  estate  not  specifically  given  i^te- 
ciflc  legacies  and  the  lands  devised  must  con- 
tribnte  ratably.  Thomas  v.  Thomas,  17  N. 
J.  Bq.  356;  Langstroth  v.  Oolding,  41  N.  J. 
Eq.  3  Atl.  151;  Wiggins  v.  Wiggins,  65  N. 
J.  Kq.  417,  56  AU.  148.  But  the  Jurisdiction 
of  ttae  orphans'  court  to  order  a  sale  of  lands 
to  pay  debts  does  not  invest  that  court  with 
power  to  determine  and  enforce  the  equities 
of  contribution  between  the  devisees  and  the 
legatees  of  a  specific  bequest  By  the  statute 
lands  are  to  be  sold  only  for  debts  remain- 
ing undischarged  after  the  application  of  the 
personal  estate.  If  a  specific  legacy  is  there- 
by exhausted,  the  legatees  may  doubtless  en- 
force her  equity  to  require  the  devisees  to 
aid  in  repairing  her  loss  by  making  payment 
of  their  proper  proportion  thereof.  It  may 
be  added  that  the  order,  in  exonerating  the 
I^atees  from  having  her  mortgage  primarily 
applied  to  debts,  and  so  casting  the  whole 
of  the  debts  upon  the  lands,  reverses  the 
scbeme  of  the  act,  and  would  require  the  dev- 
isees to  seeic  contribution  out  of  the  specific 
legacy.  In  this  respect  the  order  is  erroneous. 
It  is  next  contended  that  the  order  Is  er- 
roneous in  that  it  directs  the  executor  to 
sell  all  the  lands  of  which  testatrix  died 
seised.  The  petition  of  the  executor  discloses 
that  testatrix  died  seised  of  three  double 
dwrelling  bouses  and  lots  In  Cumberland  coun- 
ty, and  of  two  halves  of  double  dwelling 
bonses  and  lots  In  Gloucester  county,  to  which 
the  executor  fixed  a  valuation  amounting  to 
$5,300.  These  were  all  devised  to  dlfTerent 
people,  and  are  all  ordered  to  be  sold  to  raise 
$1,287.37.    The  executor  Is  further  ordered  to 


apply  to  the  Gloucester  county  orphans'  odQit 
for  an  order  to  sell  the  lands  that  lie  In  that 
county,  pursuant  to  the  provisions  of  sections 
83  and  84  of  the  orphans'  court  act  of  1898 
(P.  li.  1898,  p.  746). 

The  order  was  made  apparently  on  two 
grounds,  and,  if  they  Justify  a  sale  of  over 
$6,000  worth  of  lands  to  pay  less  than  $1,300 
of  debts,  they  would  equally  support  a  sale 
of  all  of  them  to  pay  the  $287.37  which  will 
remain  after  the  application  of  the  mortgage 
to  the  debts. 

One  ground  is  that  all  the  real  estate  de- 
vised should  contribute  ratably  to  the  pay- 
ment of  debts.  This  is,  no  doubt,  a  correct 
statement  of  the  equities  of  the  parties.  But 
the  statute  gives  no  authority  to  the  orphans' 
court  to  worI{  out  those  equities  or  to  direct 
the  sale  of  all  the  real  estate  for  that  pur- 
pose. On  the  contrary,  it  expressly  directs 
that  no  more  thereof  shall  be  sold  than  is 
8u£BcIent  to  pay  the  debts  (exc^t  under  one 
specific  condition),  and  then,  by  the  last  clause 
of  section  96,  it  enacts  that  any  devisee  whose 
lands  devised  have  been  sold  for  the  payment 
of  debts  of  his  devisor  may  compel  others 
holding  under  the  testator  to  contribute  in 
proportion  to  their  respective  Interests,  so  as 
to  equalize  the  burden  or  loss.  I  do  not  think 
it  possible  to  find  In  this  enactm«>t  any  Ju- 
risdiction conferred  upon  the  orphans*  court 
to  entertain  actions  to  compel  contributions. 
If  such  Jurisdiction  was  intended,  it  obvious- 
ly gives  no  support  to  this  clause  of  the  order. 
The  right  to  contribution  protected  thereby  is 
a  right  In  a  devisee  whose  lands  have  been 
sold,  and  the  act  gives  no  color  of  power  to 
adjust  the  equities  by  a  sale  of  all  the  lands. 

The  other  ground  upon  which  the  order 
complained  of  was  made  was  that  a  part  of 
the  lands  could  not  be  sold  without  manifest 
injury  to  the  devisees.  By  a  proviso  in  sec- 
tion 83,  ubi  supra,  the  previous  direction 
that  no  more  lands  should  be  sold  than  may 
be  necessary  to  pay  the  residue  of  debts  after 
application  of  the  personal  estate  in  the  hands 
of  the  executor  was,  doubtless,  modified.  The 
court  had  been  previously  r-Kjuired  to  deter- 
mine whether  the  sale  of  a  t'^rt  of  the  lands 
would  be  sufficient,  and,  If  so,  to  specify  the 
part  to  be  sold.  If,  however,  it  appeared  that 
the  sale  of  a  part  which  would  l>e  sufficient 
would  diminish  the  value  of  the  remainder, 
discretion  was  given  to  sell  more  or  the  whole. 
For  example.  If  the  lands  consisted  of  a 
farm,  the  size  of  which,  or  its  division  Into 
arable  or  other  land,  affected  Its  market 
value,  the  sale  of  one  part  of  It,  though  ample 
to  pay  the  debts,  might  seriously  diminish  the 
value  of  the  remainder.  In  such  and  similar 
cases  discretion  Is  given  to  sell  the  whole. 
But,  in  my  Judgment,  this  provision  gives 
no  authority  for  the  sweeping  order  of  sale 
presented  in  the  case  now  in  hand.  It  is  ob- 
vious that  the  sale  of  one  of  the  double  houses 
would  raise  the  sum  of  $1,287.37.  At  the 
valuation  of  the  executor,  the  sale  of  any 
one  of  the  houses  would  raise  $287.37.    There 
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Is  nothlo^;  to  Indicate  fbat  the  sale  of  any 
one  would  dlminlah  the  value  of  the  others. 
The  plain  reason  disclosed'  for  directing  the 
sale  of  all  the  houses  by  the  order  was  that 
it  was  deemed  that  thereby  contribution  could 
be  worked  out  between  the  parties.  But  that 
is  again  subversive  of  the  scheme  of  the  legis- 
lation, which,  In  subjecting  to  sale  a  sufficient 
part,  gives  the  devisee  a  right  to  compel  con- 
tribution in  money.  Here,  in  order  to  compel 
contribution,  the  other  devisees  are,  by  this 
order,  deprived  of  the  land  devised. 

For  tK>tb  of  the  errors  above  mentioned, 
the  order  must  be  reversed. 


HUMMER  V.  LEHIOH  VALLEY  R.  00. 
(Supreme  Conrt  of  New  Jersey.    Dec.  17,  1906.) 

1.  RAILBOAOS— AOOIDERT    AT    OBOSSING — NEO- 
LIOKRCK— GORTBIBin'OBT  NEOLIOENCE. 

The  plaintiff  was  driving  on  a  dark  niglit 
in  a  milk  wagon  on  a  highway  which  crossed 
the  railroad  brack  of  the  defendant  at  an  acute 
angle.  There  were  no  lights,  and  he  was  un- 
able to  see  the  crossing  until  he  reached  it. 
When  he  reached  the  crossing  the  forward 
wheel  of  his  wagon  went  off  the  planking, 
dropped  between  the  rails,  and  was  cangbt. 
After  endeavoring  without  success  to  extricate 
bis  horse,  he  undertook  to  unload  the  wagon 
so  as  to  enable  the  horse  to  pull  it  out.  While 
unloading  he  saw  a  train  approaching  snd  im- 
mediately took  his  lantern  and  ran  down  the 
track  and  swung  his  lantern  across  the  track 
for  the  purpose  of  warning  the  approaching 
train.  Notwithstanding  the  signal,  the  train 
Etrudc  and  destroyed  plaintiff's  wagon.  The 
evidence  left  it  open  to  dispute  whether  the 
trainmen  stopped  the  train  with  reasonable 
promptness  after  being  warned.  Held,  that 
the  qnestiona  of  the  negligence  of  the  deferd- 
ant  and  of  the  contributory  negligence  of  the 
plaintiff  were  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §i  1152-1187.] 

2.  Tbiai. — Directing  VEBnicr. 

On  motions  to  nonsuit  and  to  direct  a  ver- 
dict, where  fair-minded  men  mieht  honestly  dif- 
fer as  to  the  conclusions  to  oe  drawn  from 
the  facts,  whether  controverted  or  uncontro- 
verted,  the  question  at  issue  should  go  to  the 
jury. 

SEid.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  46,  Trial,  {  337.J 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  Benjamin  Hummer  against  the 
Lehigh  Valley  Railroad  Company.  Judg- 
ment for  plaintiff.  Defendant  appeala  Af- 
firmed. 

Argued,  June  term,  1906,  before  HEN- 
DRICKSON,  PITNEY,  and  TRENCHARD, 
JJ. 

(Collins  &  Corbln,  for  appellant  Elmer  W. 
Demarest,  for  appellee. 

TRENCHARD,  J.  This  Is  an  appeal  from 
a  judgment  of  the  First  district  court  of 
Jersey  City.  The  action  was  brought  by  the 
plaintiff  to  recover  damages  for  the  destruc- 
tion of  his  wagon  by  a  train  of  the  defend- 
ant company  at  a  crossing  on  Linden  ave- 
nue, in  Jersey  CHty.    It  appears  from  the  evi- 


dence that,  on  Nov«nber  7,  1006,  about  3 
o'clock  in  the  morning,  the  plaintiff  was 
driving  In  a  milk  wagon  on  Linden  avenue, 
which  crossed  the'  railroad  track  of  the  de- 
fendant company  at  grade  and  at  an  acute 
angle.  It  was  a  dark  night  and  there  were  no 
lights,  and  he  was  imable  to  see  the  railroad 
crossing  until  he  reached  It  When  he  reach- 
ed the  crossing  the  forward  wheel  of  his  wag- 
on went  off  the  planking,  dropped  between  the 
rails  and  was  caught  After  endeavoring 
without  success  to  extricate  the  horse,  the 
plaintiff  undertook  to  imload  tbe  wagon  so 
as  to  enable  the  horse  to  pull  it  out  While 
unloading  tbe  wag<m  he  saw  a  train  approach- 
ing, and  immediately  took  his  lantern  and 
ran  down  the  track  and  swung  his  lantern 
across  the  track  as  a  signal  to  the  approach- 
ing train.  Notwithstanding  the  signal,  the 
train  struck  and  destroyed  the  wagon  of  the 
plaintiff.  The  jury  found  a  verdict  in  favor 
of  the  plaintiff,  assessing  the  damages  at 
$100. 

On  behalf  of  tbe  defendant  it  ia  insisted 
that  the  plaintiff  should  have  been  nonsuited, 
or  a  verdict  against  him  should  have  been 
directed,  because  there  was  no  evidence  of 
negligence  on  the  part  of  tbe  defendant,  and 
because  the  plaintiff  was  guilty  of  negligence. 

Was  the  defendant  company  negligent? 
Under  the  theory  upon  which  the  case  was 
submitted  to  the  jury,  tbe  verdict  necessari- 
ly rests  solely  on  the  alleged  negligence  of 
ttte  engineer  in  not  stopping  the  train  as 
soon  as  he  reasonably  might  have  stopped 
it  after  being  warned.  We  must  now  re- 
view the  case  according  to  the  theory  on 
which  It  was  submitted  to  the  jury.  The 
plaintiff  testified  that  he  ran  down  the  track 
about  four  car  lengths  from  the  crossing  and 
swung  his  lantern  In  front  of  the  train,  but 
that  the  speed  of  the  train  did  not  slacken 
until  after  it  had  passed  him ;  that  be  beard 
the  air  brakes  applied  after  tbe  train  had 
passed  him.  The  engineer  of  the  defendant's 
train  testified  that  the  first  he  knew  there 
was  anything  wrong  was  when  he  saw  the 
wagon ;  that  previous  to  that  he  saw  a  man 
with  a  lantern  waving  it  on  the  crossing; 
that  he  then  applied  the  air  brakes  and 
shut  off  steam.  On  cross-examination,  bow- 
ever,  be  testified  as  follows:  "Q.  You  said 
that  the  fireman  called  your  attention  to  the 
man  waving  the  lantern?  A.  He  didn't  call 
my  attention  to  the  man  waving  the  lantern 
■ — he  called  my  attention  to  see  what  the  man 
wanted.  Q.  This  was  before  you  came 
around  the  curve?  A.  About  at  the  begin- 
ning of  tbe  curve.  Q.  And  when  you  looked 
you  saw  the  man  waving  the  lantern?  A. 
After  I  came  around  the  curve  I  saw  tbe 
man  waving  this  lantern — or  he  was  not 
waving  it;  he  was  just  arosslng  It  Q. 
Crossing  tbe  track?  A  No;  he  stood  on  the 
track.  Q.  Swinging  the  lantern?  A.  He  was 
not  swinging  it;  he  was  just  holding  the 
lantern  up  in  this  manner  [Indicating  with 
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motloiia].  Q.  And  yon  say  that  yon  were 
going  at  abont  25  mllee  an  hour  at  that  time? 
A.  Tea,  sir;  when  the  fireman  called  my  at- 
tention to  blm.  Q.  And  that  was  four  or  five 
cars  away  from  the  crossing?  A.  Four  or 
five  cars  from  the  crossing  to  the  curve.  Q. 
Tou  say  that  you  shut  ofC  the  steam  and  put 
on  the  air  brake  right  away?  A.  I  didn't 
say  that  Q.  Did  you  apply  the  air  brake? 
A.  I  said  I  shut  off  the  steam  and  applied 
the  Ivake."  It  will  be  seen,  therefore,  that 
the  evidence  left  It  open  to  dispute  whether 
the  trainmen  stopped  the  train  with  rea- 
sonable promptness  after  receiving  warning 
of  the  peril  of  the  plaintiff.  The  circum- 
stance that  the  lantein  used  by  the  plaintiff 
as  a  signal  of  warning  showed  a  white  light 
rather  than  a  red  light  is  of  no  controlling 
significance.  He  used  the  only  means  of 
signal  at  hand,  and  that  It  was  seen  and  Its 
significance  appreciated  Is  shown  by  the  tes- 
timony of  the  engineer  and  the  fireman  of  the 
defendant  company. 

Was  the  plaintiff  guilty  of  contributory 
n^Ugence?  It  Is  contended  that  the  plaintiff 
was  at  fault  In  driving  off  the  planking.  In 
connection  with  this  it  Is  to  be  observed  that 
the  testimony  shows  that  the  plaintiff  was 
not  esi>ecially  familiar  with  the  crossing; 
that  there  were  no  lights  there ;  that  plaintiff 
was  approaching  the  crossing  on  a  dark  and 
cloudy  night  and  was  unable  to  see  it  until 
he  reached  It ;  and  that  the  railroad  crossed 
the  avenue  at  an  acute  angle.  It  is  also  con- 
tended that  the  plaintiff  was  at  fault  In  not 
sooner  giving  notice  to  the  train  crew  as  to 
the  position  of  his  wagon.  In  connection 
with  this  It  is  to  be  observed  that  the  evi- 
dence shows  that  the  raUroad  appears  to 
have  been  a  single  track  road  and  that  there 
was  nothing  to  show  that  the  plaintiff  knew 
from  which  direction  a  train  might  come. 
He  could  not  guard  the  track  In  both  dlreo- 
tions,  and  could  not  well  make  a  signal  by 
waving  a  lantern  while  he  was  engaged  in 
onloadlng  the  wagon.  Whether  It  was  not 
more  prudent  to  hurry  the  unloading,  so  as 
to  qnlckly  extricate  his  team,  rather  than  to 
abandon  the  unloading  in  order  to  signal  any 
train  that  might  be  expected  but  was  not 
known  -to  be  approaching  was  a  matter  of 
doobtfnl  Inference  for  the  Jury's  determina- 
tioD.  The  rule  which  controlled  the  action 
of  the  trial  Judge  on  the  motions  to  nonsuit 
and  to  direct  a  verdict  was  this:  that,  where 
fair-minded  men  might  honestly  affer  as  to 
the  exclusions  to  toe  drawn  from  facts 
whether  controverted  or  uncontroverted,  the 
qnestion  at  issue  should  go  to  the  Jury, 
Penna.  E.  R.  'Co.  v.  Matthews,  36  N.  J.  Law, 
531 ;  D.  L.  &  W.  R.  R.  Co.  V.  Shelton,  55  N. 
J.  Law,  342,  26  Ati.  837;  Newark  Passenger 
By.  Co.  V.  Block,  66  N.  J.  Law,  605,  27  Atl. 
1067,  22  L.  B.  A.  374;  Traction  Co.  v.  Scott, 
58  N.  J.  Law,  682,  34  Atl.  1094. 

Applying  the  rule  stated,  a  Jury  question 
was  raised,  both  as  to  the  negligence  of  the 


defendant  company  and  as  to  the  contribu- 
tory negligence  of  the  plaintiff,  and  both 
questions  were  properly  submitted  to  the 
Jury. 

The  result  Is   that  the  Jadgment  below 
should  be  affirmed. 


APPLEGATB  v.  WEST  JERSEY  &  S.  R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

Nov.  19,  1906.) 

1.  STKEET    RAILBOAOS— FBIQHTKRIIia    HOBSBd 

—BviDBNCB— Nonsuit. 

PlaintiS  alleged  In  his  declaration  that 
the  defendant  propelled  one  of  Its  cars  on  a  pub- 
lic highway  in  a  negligent  manner,  and  with 
such  speed  and  noise  as  to  cause  plaintiff's  horse 
to  become  mimanageable,  whereby  plaintiff  was 
injured.  At  the  close  of  the  plaintiff's  case  there 
was  proof  that  the  plaintiff^  horse  took  fright 
at  the  noise  made  by  defendant's  car.  There 
was  also  proof  that,  after  the  frightened  condi- 
tion of  the  horse  had  become  apparent  by  his 
behavior,  the  trolley  car  followed  up  the  fright- 
ened horse  at  a  high  rate  of  speed  for  several 
city  blocks  until  the  horse  became  unmanage- 
able and  wrecked  the  wagon. 

Held  that,  assuming  that  plaintHTs  testimony 
failed  to  show  that  the  noise  at  which  his  horse 
took  fright  was  due  to  any  negligence  on  the 
part  of  the  defendant,  the  further  drcumstances 
were  such  as  to  render  the  allegation  as  to 
speed  a  pertinent  inquiry  for  the  jary  on  the 

auestion  of  the  defendant's  negligence,  and  that 
tie  motion  to  nonsuit  was  properly  denied. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  |  253.] 

2.  Sams— IifSTBDcnoNS. 

In  response  to  a  request  of  the  defendant 
to  the  trial  court  to  charge  the  Jury  that  "there 
must  be  positive  proof  that  the  car  made  an 
unusual  noise,"  the  court  charged  as  requested 
with  the  addition  of  the  words,  "or  some  other 
misconduct  on  the  part  of  the  defendant  making 
them  negligent." 

Held,  that  the  jury  will  be  deemed  to  have 
applied  this  instruction  to  the  case  in  hand,  and 
that,  thus  limited,  it  was  not  injurious  to  the 
defendant 

(Syllabus  by  the  Court) 

Error  to  Circuit  (3ourt  Atlantic  County. 

Action  by  Edward  F.  Applegate  against  the 
West  Jersey  &  Seashore  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

John  W.  Wescott  for  plaintiff  in  error. 
George  A.  Bourgeois,  for  defendant  In  error. 

GARRISON,  J.  This  Is  an  action  for  dam- 
ages for  personal  injuries.  The  declaration 
is  that  the  defendant  operated  one  of  Its  trol- 
ley cars  along  a  public  highway  In  such  a 
negligent  manner  and  with  such  speed  and 
noise  as  to  cause  a  horse  driven  by  the  plain- 
tiff to  become  unmanageable  and  to  run  away, 
whereby  the  plaintiff  was  thrown  to  the 
ground  and  injured.  At  the  close  of  the 
plaintiff's  case,  defendant  moved  for  a  non- 
suit and  the  denial  of  this  motion  Is  assigned 
as  a  ground  for  reversal.  The  bill  of  excep- 
tions sealed  upon  the  denial  of  this  motion 
displays  the  plaintiff's  testimony  as  to  the 
sort  of  noise  the  trolley  car  was  making  at 
the  time  his  horse  became  frightened,  and  also 
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bis  testimony  that,  after  the  frightened  con- 
dition of  the  horse  bad  become  apparent  by 
bis  behavior,  the  trolley  car  continued  to  fol- 
low up  the  frightened  horse  at  a  high  rate  of 
speed,  which  was  Icept  up  for  several  city 
blocks,  during  which  the  horse  became  mani- 
festly unmanageable  and  ran  away.     In  view 
of  this  line  of  testimony  which  was  strictly 
within  the  declaratl<m,  it  is,  for  present  pur- 
poses, entirely  Immaterial  whether  the  noise 
at  which  the  horse  tooic  fright  was  of  itself 
a  ground  of  actionable  negligence.    If  It  be 
assumed  that  the  plaintiff  failed  to  sustain 
the  allegation  of  his  declaration  respecting  the 
defendant's  negligence  in  causing  a  noise  that 
frightened  his  horse,  there  remained  the  other 
allegation  touching  the  matter  of  speed,  under 
which  It  was  Incumbent  upon  the  plaintm 
to  show  at  the  trial  the  circumstances  that 
rendered  the  speed  of  the  defendant's  car  a 
negligent  act  Injurious  to  him  as  a  user  of 
the  common  highway,  for  it  is  obvious  that  a 
rate  of  speed  that,  under  Mie  set  of  circum- 
stances, would  be  entirely  proper,  would,  un- 
der  altered   conditions,    be   highly    culpable. 
The  circumstances  bearing  upon  this  branch 
of  his  case  adduced  by  the  plaintiff  were 
that,  as  the  defendant's  car  came  up,  his  horse 
showed  signs  of  fright  and  began  to  run ;  that 
this  was  between  New  Jersey  and  Connecticut 
avenues;  that  the  car  followed  the  running 
borse  at  a  high  rate  of  speed,  keeping  just 
behind  the  horse  which  was  manifestly  be- 
coming unmanageable;  that  between  Massa- 
chusetts and  Rhode  Island  avenues  the  single- 
tree broke,  and  the  wagon  was  pulled  by  the 
lines  for  more  than  a  block,  until,  when  near 
Mount  Vernon  avenue,  one  of  the  lines  snap- 
ped, and  the  wagon  was  run  into  a  fire  plug, 
the  car,  meanwhile,  having  followed  close  l)e- 
blnd  until  it  rounded  a  curve  at  Rhode  Island 
avenue  and  disappeared.    For  the  purpose  of 
ruling  upon  the  motion  of  nonsuit,  these  were 
the  established  facts,  and  whatever  Inference 
of  culpable  negligence  a  Jury  could  legitimate- 
ly draw  from  them  the  trial  court  was  re- 
quired to  draw.    It  seems,  therefore,  too  plain 
for  extended  discussion  that  the  court  right- 
ly refused  to  direct  a  nonsuit.    It  is  only  by 
laying  sole  stress  upon  the  failure  of  the 
plaintiff  to  make  out  a  case  of  actionable  noisei 
and  Ignoring  the  case  he  had  made  out  re- 
specting actionable  speed  that  this  assign- 
ment can  be  seriously  pressed ;  but  it  must  be 
obvious  that,  if  a  plaintiff  who  attempts  to 
show  that  a  defendant  was  negligent  in  two 
respects  succeeds  as  to  one,  his  failure  as  to 
the  other  is  of  no  sort  of  consequence  upon 
a  motion  to  nonsuit. 
A  more  serious  question  is  presented  with 


respect  to  the  action  of  the  trial  court  npon 
defendant's  request  to  charge:    "There  must 
be  positive  proof  that  the  car  made  an  un- 
usual  noise   and   that   this   frightened   the 
horse."    This  request  the  court  did  not  refuse 
to  charge,  the  response  of  the  court  being  as 
follows:    "I  charge  you  that  there  must  be 
positive  proof  that  there  was   an  unusual 
noise  by  the  car  going  at  a  high  rate  of  speed, 
or  some  misconduct  on  the  part  of  the  defend- 
ant company  making  them  negligent,  before 
there  can  be  recovery."    An  exception   was 
taken  to  this  language,  and  error  has  been 
assigned  thereon.    The  refusal  to  charge  the 
request  as  preferred  was  clearly  proper.    The 
plaintiff  was  not  obliged  to  furnish  positive 
proof  of  anything.    The  responsive  charge  of 
the  court  taken  as  an  isolated  proposition  can- 
not be  approved,  for  it  failed  to  limit  the  mis- 
conduct for  which  the  defendant  could  be 
found  negligent  to  matters  brought  before  the 
Jury  by  the  proofs,  but  in  its  actual  setting 
the  instruction  could  give  rise  to  no  miscon- 
ception.   The  Jury,  the  counsel,  and  the  court 
were  all  engaged  in  a  trial  made  up  of  proofs 
of  specific  acts  touching  the  noise  made  by 
the  defendant's  car,  and  the  speed  of  the  car 
under    specified    circumstances.      Whatever, 
therefore,  counsel  said  to  the  court  or  the 
court  said  in  response  thereto  to  the  Jury 
must  primarily  be  deemed  to  have  reference 
to  the  case  In  hand  and  not  to  some  totally 
alien  state  of  facts ;  hence,  when  the  Jury  was 
told  that  proof  of  some  unusual  noise  or  of 
some  other  misconduct  was  required,   they 
would  naturally  apply  the  latter  clause  to  the 
only  other  misconduct  that  had  been  testified 
to,  to  wit,  the  speed  at  which  the  trolley  car 
followed  up   the  frightened  horse.    In  this 
light,  which  is  that  in  which  an  appellate 
court  regards  such  incidents  of  a  trial,  there 
was  no  injurious  error  in  the  language  tra- 
der criticism  even  though  the  criticism  itself 
be  valid  as  an  abstract  proposition. 

The  plaintiff  in  error  has  argued  several  as- 
signments based  upon  exceptions  to  rulings 
upon  the  admission  of  questions  and  refusal 
to  strike  out  answers  that  were  matters  of 
discretion  with  the  trial  court  These  argu- 
ments have  been  considered  and  the  bills 
themselves  examined  for  the  purpose  of  see- 
ing whether  there  was  oppressive  abuse  of 
the  discretion  reposed  in  the  trial  court. 
Nothing  of  the  sort,  however,  appears,  and 
hence  these  assignments  disclose  no  ground 
for  reversaL 

Finding  no  reversible  error  in  any  of  the 
points  presented,  the  Judgment  of  the  cir- 
cuit court  is  affirmed. 
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XOGGA  V.  SAVINGS  BANK  OF  ANSONIA. 

(Bupreme  Court  of  Errora  of  Connecticut.    Dee. 
18,  190a) 

1.  Gifts— Burden  of  Establishing. 

The  bordeo  of  establishing  a  gift  rests  niwn 
tb«  done«. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2i,  Gifts,*}  81.] 

2.  Sakk  —  Cauba  Mobtu  —  Bxfictakior  or 
Dkatit. 

The  delivery  of  a  savings  bank  deposit  book 
br  decedent  to  his  wife  was  inoperative  as  a 
gift  causa  mortis  of  the  deposit  where  it  did 
not  appear  tliat  it  was  made  in  contemplation 
of  a  conceived  approach  of  his  death. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Gifts.  H  108,  186-13a] 
8.  Savk— Inter  Vivos— Intent. 

The  delivery  of  a  savings  bank  deposit  book 
bv  decedmt  to  liis  wife  was  inoperative  as  a 
gift  inter  vivos  of  the  deposit  where  it  did 
not  appear  tliat  it  was  made  with  the  intention 
of  a  gift. 

[Rd.  Note.— For  cases  in  jpoint  see  Cent  Dig. 
vol.  24.  Gifts,  U  14,  52-67.T 
4.  Afpkai.  —  Review  —  Coholubivenibs  of 

FiRDINQS. 

The  findings  of  the  trial  court  cannot  be 
corrected  on  appeal  unless  it  appears  that  they 
were  made  without  evidence. 

fE^  Note.— For  cases  m  point,  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  {(  3055-3969.] 

Appeal  from  Oonrt  of  Common  Pleas,  New 
Haven  County;  William  L.  Bennett,  Judge. 

Action  by  Mary  Nogga  against  the  Sav- 
ings Bank  of  Anaonia.  From  a  judgment  f<Nr 
defendant,  plaintiff  appeals.    Affirmed. 

Denis  T.  Walsh,  for  appellant  James  H. 
W^b,  for  appellee. 

PRENTICE,  J.  The  plaintiff  is  the  pos- 
sessor of  a  savings  bank  book  representing 
a  deposit  in  the  defendant  bank  made  by, 
and  in  the  name  of,  her  late  husband.  She 
has  unsuccessfully  demanded,  and  Is  now 
suing  to  recover,  the  amount  of  that  deposit 
She  founds  her  claim  upon  an  alleged  gift 
either  Inter  vivos  or  causa  mortis  from  her 
said  husband  during  his  last  sickness.  The 
burden  of  establishing  such  a  gift  rests,  of 
course,  upon  her.  The  trial  court  has  found 
that  she  has  satisfied  this  burden  in  so  far 
as  establishing  a  delivery  of  the  book  by  the 
deceased  to  the  plaintiff  at  the  time  specified, 
and  an  acceptance  of  it  by  her.  It  was, 
however,  found  upon  the  evidence,  that  this 
delivery  was  not  made  by  the  husband  in 
contemplation  of  the  cfMiceived  approach  of 
death,  and  that  it  was  not  made  by  him  with 
the  intention  on  his  part  to  make  a  gift  to  the 
plaintiff.  These  latter  concluslona  of  fact,  if 
they  are  to  stand,  render  the  court's  Judg- 
ment adverse  to  the  plaintiff  the  inevitable 
one.  Camp's  Appeal,  36  Conn.  88,  92,  4  Am. 
Rep.  38;  Raymond  ▼.  Sellick,  10  Conn.  480, 
4&i. 

Tlie  plaintiff,  however,  insists  that  neither 
of  these  two  conclusions  is  Justified  by  the 
evidence  which  is  before  us,  under  section  797 
of  the  General  Statutes,  and  we  are  asked  to 
correct  the  finding  so  that  it  shall  express 

65  A.— « 


diametrically  opposite  conclusions.  This  we 
cannot  do,  unless  it  appears  that  the  facts 
stated  were  found  without  evidence.  An 
examination  of  the  record  discloses  that 
there  was  evidence  from  which  the  court 
could  have  reasonably  made  the  deductions 
which  it  did  make. 

Other  considerations  urged  by  the  defend- 
ant in  support  of  the  Judgment  need  not 
be  considered. 

There  is  no  error.  The  other  Judges  con- 
cnrred. 


WYEMAN  V.  DEADY  et  al. 

(Supreme  Court  of  Errors  of  Connecticut   Dec. 
18.  1906.) 

1.  Appeal,— Review— QtTBSTioH  o»  Faot. 

A  decision  of  a  trial  court  for  plaintiff 
should  be  snstained,  where  it  appears  from  the 
record  that  there  was  some  evidence  upon  which 
the  Jury  could  reasonably  have  fqnnd  the  issues 
snbmitted  to  them  in  favor  of  plaintiff,  and 
could  properly  have  awarded  him  damages  to 
the  amount  named  in  the  verdict. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  K  3928-3934.] 

2.  Master  and  Servant  —  Procusino  Dis- 
OHAROE  OF  Servant— Proof  op  Conbpibaot. 

In  an  action  for  damages  caused  by  defend- 
ants' conspiracy  to  procure  plaintiffs  discharge 
from  employment  by  threatening  and  intimidat- 
ing his  employers,  no  further  proof  of  a  con- 
spiracy was  required  than  that  defendants  were 
Joint  tort-feasors  in  procuring  his  dismissal, 
since  the  gist  of  the  araon  was  not  the  alleged 
conspiracy,  but  the  Injury  to  plaintiff. 

SBd.  Note. — For  cases  in  point  see  Cent  Dig. 
.  34,  Master  and  Servant  (  1286.] 

8.  Same— Pleading— Malice— Proof. 

In  an  action  for  damages  caused  by  the 
act  of  defendants  in  procuring  plaintiffs  dis- 
charge from  employment  it  was  not  necessary 
for  plaintiff  to  prove  any  other  malice  than  that 
which  the  law  might  imply  from  the  act  of 
procuring  the  discharge,  though  the  complaint 
alleged  that  defendants  "malicionsly"  and  unlaw- 
fully conspired  to  prevent  plaintiff  from  work- 
ing at  his  trade  or  obtaining  employment,  since 
the  alle^tion  of  malice  was  not  essential  to  a 
sufficient  statement  of  plaintiff's  cause  of  action. 
4.  SAinc-^oiNT  Liabilitt— Trade  Unions. 

A  labor  union  and  its  walking  delegate,  who 
procured  plaiotiS's  discharge  from  employment 
by  means  of  threats  made  to  plaintiff's  employ- 
ers with  the  knowledge,  approval,  and  authority 
of  the  union,  were  liable  for  plaintiff's  discharge 
as  joint  tort-feasors. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  f  1286.] 

6.  Same— Punitive  Damaqeb. 

In  an  action  for  damages  caused  by  the 
act  of  defendants,  a  labor  union  and  its  walk- 
ing delegate,  in  procuring  plaintiff's  discharge 
from  empIo}'ment  by  means  of  threats  made  to 
plaintiff's  employers,  punitive  damages  were  re- 
coverable against  the  union,  if  it  either  directed 
its  co-defendant  to  do  the  particular  acts  com- 
plained of,  or  if  it  afterwards  approved  them. 
[Ed.  Note. — For  cases  in  point,  spe  Cent  Dig. 
vol.  34.  Master  and  Servant  S  1286.] 

Appeal  from  Superior  Court  Hartford 
County;   Ralph  Wheeler,  Judge. 

Action  by  William  E.  Wyeman  against 
John  M.  Deady  and  another.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  No  er- 
ror. 
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Action  to  re<M>Ter  damages  caused  by  tbe 
act  of  tbe  defendants  In  procuring  tbe  plain- 
tiff, by  threats  and  intimidation,  to  be  difi- 
charged  by  his  employers,  brought  to  the 
superior  court  of  Hartford  county,  and  tried 
to  the  jury  l)efore  R.  Wheeler,  J.  Verdict 
for  the  plaintiff.  Defendants'  motion  to  set 
aside  tbe  verdict  denied  by  the  court.  Ap- 
peal by  defendants.    No  error. 

Benedict  M.  Holden,  for  appellants.  Wal- 
ter 8.  Schutz  and  Stanley  W.  Edwards,  for 
appellee. 

HALL,  J.  Tbe  amended  complaint  in  tbis 
action  contains  substantially  these  allega- 
tions: The  plaintiff  is  a  painter,  decorator, 
and  wood  finisher,  and,  as  such,  bas  been 
in  the  employ  of  David  R.  and  Frank  M. 
Hawley,  who  are  painters  and  contractors. 
Tbe  defendant,  tbe  Painters,  Decorators  & 
Paper  Hangers  of  America,  Local  Union  No. 
481,  a  voluntary  association  located  in  Hart- 
ford, Is  a  trade  nnion  whose  proceedings  are 
secret,  and  which  Is  organized  for  tbe  pur- 
pose of  maintaining  hl^h  rates  of  wages,  re- 
ducing the  hours  of  labor,  preventing  the 
employment  of  nonunion  men,  and  similar 
purposes.  The  defendant  Deady  is  a  mem- 
ber of  said  association,  and  its  business 
agent  or  walking  delegate. 

On  or  before  the  25th  of  October,  1905, 
tbe  defendants  "maliciously  and  unlawfully 
conspired,  combined,  and  confederated  witb 
each  other,  and  with  other  persons  to  the 
plalnticr  unknown,  to  injure  tbe  plaintiff,  and 
to  prevent  him  from  working  at  his  trade, 
and  from  obtaining  employment,"  and  on 
said  day,  "in  pursuance  of  said  conspiracy, 
willfully,  and  maliciously,  and  by  means  of 
threats  and  intimidations,  Induced  tbe  said 
David  R.  and  Prank  M.  Hawley  to  discharge 
the  plaintltF  from  their  employ"  and  "because 
of  the  threats  and  intimidations  of  tbe  de- 
fendants" the  said  Hawleys,  on  said  day, 
discharged  the  plaintiff  from  their  employ. 
At  that  time  the  plaintiff  was  receiving 
wages  at  the  rate  of  $3  per  day.  Since  his 
discharge  he  has  been  unable  to  obtain 
steady  employment,  and  has  thereby  lost  a 
large  sum  of  money,  which  he  would  other- 
wise have  earned,  and  "has  been  greatly  in- 
jured in  his  business,  and  has  been  greatly 
damaged  by  tbe  unlawful  action  of  the  de- 
fendants." Tbe  complaint  is  dated  November 
16,  1905,  and  claims  $1,500  damages.  The 
answer  in  effect  denies  the  above-stated  al- 
legations of  the  complaint.  Tbe  jury  ren- 
dered a  verdict  for  the  plaintiff  for  $425 
damages.  The  defendants  filed  a  motion  to 
set  aside  the  verdict  and  for  a  new  trial, 
upon  tbe  ground  that  it  was  against  the 
evidence,  and  that  the  damages  awarded  were 
excessive,  which  motion  was  denied  by  the 
trial  court  The  denial  of  said  motion  is 
the  only  error  assigned  in  the  appeal.  The 
decision  of  the  trial  judge  should  be  sus- 
tained if  it  appears  from  the  printed  record 


before  us  that  there  was  some  evidence  upon 
which  the  jury  could  reasonably  have  found 
the  Issues  submitted  to  them  in  favor  of  the 
plaintiff,  and  could  properly  have  awarded 
him  damages  to  the  amount  named  In  tbe 
verdict  Blrdseye's  Appeal,  77  Conn.  62*- 
625,  60  Atl.  111. 

The  defendants  contend  that  t&e  record  con- 
tains no  evidence  of  the  alleged  conspiracy, 
nor  of  the  alleged  malice,  at  least  upon  the 
part  of  the  union,  nor  of  any  authority  of 
Deady  from  the  union  to  make  tbe  claimed 
threats;  and  that  as  it  appears  from  tbe 
plaintiff's  own  testimony  that  he  was  unem- 
ployed but  86  days  during  the  period  between 
the  day  of  his  discharge,  and  the  date  of  the 
commencement  of  this  action,  and  could  bave 
earned  but  $S  a  day,  the  damages  recoverable 
could  not  have  exceeded  $258.  Section  1296 
of  the  General  Statutes  of  1902  makes  it  a 
criminal  offense  to  threaten  or  use  any  means 
to  Intimidate  any  person  to  compel  him  to  do 
or  abstain  from  doing  against  bis  will  any 
act  which  such  person  has  a  right  to  do.  To 
deprive  a  workman  of  his  employment  by 
threatening  and  Intimidating  his  employer  Is 
a  criminal  offense  under  this  statute.  State 
V.  Glldden,  6S  Conn.  46-74,  8  Ati.  890,  3  Am. 
St  Rep.  23.  That  one  who,  by  snch  means, 
has  so  injured  an  employ^  would  also  be  lia- 
ble In  damages  in  a  civil  action  is  not  ques- 
tioned In  this  action.  Wben  such  an  injury 
results  from  the  execution  of  a  conspiracy  it 
Is  the  wrongful  act  done  In  carrying  out  tbe 
concerted  plan,  and  not  the  conspiracy  itself 
wblcb  furnishes  the  real  ground  for  a  civil 
action.  Savin  v.  Roberts,  1  Ld.  Raymond, 
374.    Hutchlns  T.  Hutchlns,  7  Hill  (N.  Y.)  107. 

The  gist  therefore,  of  the  present  action 
is  not  tbe  alleged  conspiracy,  but  the  injury 
to  the  plaintiff  caused  by  tbe  unlawful  acts  of 
the  defendants  in  procuring  his  dismissal  by 
threatening  and  intimidating  bis  employers. 
Bulkley  V.  Storer,  2  Day,  531.  To  entitle  the 
plaintiff  to  a  verdict  against  both  defendants 
no  further  proof  of  a  conspiracy  was  re- 
quired than  that  they  were  joint  tort-feasora 
in  procuring  the  dismissal  of  the  plaintiff  by 
means  of  such  threats  and  intimidation ;  and 
bad  the  proof  been  that  but  one  of  the  de- 
fendants so  procured  the  discharge  the  plain- 
tiff, under  section  760  of  tbe  Oeneral  Stat- 
utes of  1902,  would  have  been  entitled  to  a 
verdict  against  that  on& 

Neither  was  it  necessary  for  the  plaintiff, 
to  entitle  him  to  a  verdict  under  the  allega- 
tions of  the  complaint  to  prove  any  other 
malice  than  that  wblcb  the  law  might  Imply 
from  the  unlawful  act  proved.  The  allega- 
tions of  conspiracy  and  of  malice  contained 
in  the  complaint  were  neither  of  them  essen- 
tial to  a  sufficient  statement  of  the  plaintiff's 
cause  of  action.  Tbe  former  may  be  regard- 
ed either  as  an  averment  of  a  fact,  tbe  proof 
of  which  might  aid  the  plaintiff  In  establish- 
ing a  joint  liability  of  the  defendants,  or 
like  the  averment  of  malice,  as  an  allegation 
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o(  a  fact  In  aggravation  of  the  Injurj  com- 
plained of.  Robertson  t.  Parks,  76  Md.  118, 
24  AtL  411.    Garlng  t.  Frazer,  7G  Me.  37. 

Dpon  the  qnestlon  of  whether  the  procure- 
ment of  the  plalntifTB  discbarge  by  the  means 
alleged,  was  the  joint  act  of  the  defendants, 
the  testimony  of  the  plaintiff,  of  his  said  em- 
ployers, of  the  defendant  Deady,  and  of 
other  ofDcers  and  members  of  the  anion,  and 
the  records  of  the  doings  at  various  meetings 
of  the  nnion  were  presented  In  the  trial  court 
It  Is  not  our  purpose  to  repeat  that  evidence 
hera  It  is  sufficient  for  us  to  say  of  it  that 
the  record  shows  that  there  was  evidence  be- 
fore the  Jury  from  which,  in  our  (pinion, 
they  might  reasonably  have  concluded  that 
the  plaintiff  was  discharged  from  his  employ- 
ment on  account  of  the  threats  to  his  employ- 
ers, and  the  means  to  intimidate  them  made 
and  used  by  the  defendant  Deady  for  the 
porpoae  of  compelling  the  plalntlfTs  dls- 
cbaige;  that  Deady  was  the  business  agent 
and  so-called  walking  delegate  of  the  defend- 
ant union,  and  did  said  acts  not  only  with 
the  knowledge  and  approval,  but  by  the  au- 
thority of  the  union.  Such  facts  would  ren- 
der both  defendants  liable  as  Joint  tort- 
feasors. The  damages  awarded  are  not  nec- 
essarily excessive.  Punitive  damages  might 
have  been  awarded  even  against  the  union 
If  It  either  directed  Deady  to  do  the  par- 
ticular acts  complained  of,  or  if  It  afterwards 
approved  them  (Malsenbacker  v.  Society  Con- 
cordia, 71  Conn.  86^-379,  42  Atl.  67,  71  Am. 
St.  Repu  213),  or  the  Jury  may  have  found,  as 
alleged  In  the  complaint,  that  the  plaintiff 
was  otherwise  Injured  in  bis  business,  than 
by  the  loss  of  emplojrment  during  said  period. 

There  is  no  error. 

The  other  Judges  concurred. 


KENNEDY  v.  SCOVILL  MFG.  CO. 

(Sapreme  Court  of  Rrrors  of  Connecticut.    Dec 
18,  1900.) 

Masteb  and  Sebvant— Injubies  to  Sebvant 
—  Safe  Place  to  Wobk  —  Contbibutobj 
Neglioekcb. 

In  an  action  for  injuries  to  servant,  plain- 
tiff *«M  goilty  of  contributory  negligence. 

fEJd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34.  Master  and  Servant  H  98S-996.] 

Appeal  from  Superior  Court,  New  Haven 
County  ;  Joel  H.  Reed,  Judge. 

Action  by  William  Kennedy,  as  administra- 
tor of  Joseph  Ring,  deceased,  against  the 
ScotIII  Manufacturing  Company.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
I)eals.     Afflrmed. 

John  O'Neill  and  William  Kennedy,  for 
appellant  Luclen  F.  Burpee  and  Wilson  H. 
Pierce,  for  appellee. 

HALL,  J.  The  cause  of  action  described  In 
paragraphs  8,  11,  and  12  of  the  complaint  Is 
the  personal  Injury  received  by  the  plaintiff's 
intestate,  Joseph  Bmg,  resulting  in  his  death, 


while  performing  his  duties  as  an  employ^ 
of  the  defendant  caused  by  the  negligent  fail- 
ure of  the  latter  to  provide  a  reasonably  safe 
place  for  Ring  in  which  to  work.  The  facts 
found  by  the  court  briefly  stated,  are  these. 
The  accident  occurred  upon  one  of  the  main 
private  roadways  or  passways  used  by  the 
defendant's  employes  upon  Its  premises,  about 
GO  feet  wide,  extending  from  an  entrance  from 
a  public  highway  on  the  north  southerly  for 
several  hundred  feet  between  two  lines  of  the 
defendant's  factories,  and  paved  and  having 
a  sidewalk  on  each  side  adjoining  the  factory 
buildings.  For  some  years  before  the  acci- 
dent the  Connecticut  Railway  ft  Lighting 
Company  had  furnished  the  defendant  with 
electricity  and  electric  lamps  for  Its  use 
upon  Its  premises,  and  for  that  purpose 
had  erected  poles  and  run  wires  thereon 
along  the  west  side  of  said  passway  about 
25  feet  from  the  ground,  and  had  main- 
tained them  and  kept  a  current  of  elec- 
tricity upon  the  wires  at  all  times  to  sup- 
ply light  to  the  defendant's  factories.  There 
was  no  means  upon  the  defendant's  premi- 
ses to  shut  off  the  current  of  electricity. 
On  the  day  before  the  accident,  the  defendant 
directed  telephone  wires  to  be  strung  between 
two  factory  buildings  upon  opposite  sides  of 
said  roadway,  and  an  electrician  in  the  em- 
ploy of  the  defendant  ordered  his  two  help- 
ers, also  In  the  defendant's  employ,  and  who 
bad  little  practical  knowledge  of  electricity, 
to  do  the  work.  In  performing  It,  said  help- 
ers threw  the  telephone  wire  over  the  two 
uppermost  electric  light  wires,  which  car- 
ried dangerous  currents  of  electricity,  and, 
on  the  day  of  the  Injury  to  Ring,  after  the 
coverings  ot  the  telephone  and  electric  light 
wires  had  become  wet  from  the  rain  of  the 
previous  night  they  threw  one  end  of  the 
telephone  wire  down  bo  that  it  hung  from 
the  electric  light  wires  Immediately  over  the 
traveled  part  of  said  passway,  and  wbUe 
standing  upon  the  passway  both  of  them 
came  In  contact  with  the  hanging  telephone 
wire,  and  received  shocks  which  rendered 
them  unconscious.  A  crowd  of  operatives  at 
once  gathered  about  the  two  helpers,  which 
the  defendant's  foreman  and  employes  esa- 
deavored  to  disperse,  and  there  was  much 
shftutlng  of  warnings,  and  cries  of  "look  oat 
for  the  live  wire." 

On  the  day  of  his  injury,  the  plalntiCTs  in- 
testate, who  tiad  been  in  the  defendant's  em- 
ploy about  four  months,  was  by  direction  of 
bis  foreman  engaged  in  the  work  of  carrying, 
by  means  of  a  hand  car,  certain  material* 
from  the  cellar  of  one  building  to  a  room  in 
another,  lK>th  of  which  buildings  were  on  the- 
east  side  of  said  passway,  and  In  doing  which 
work  It  was  his  duty  to  take  a  certain  route, 
which  at  no  time  required  him  to  be  on  any 
part  of  said  passway  during  working  hours. 
There  had  for  a  long  time  been  a  general  rule 
In  force  In  the  defendant's  works,  and  known 
to  Ring,  that  no  employe  should,  during  work- 
ing hours,  leave  the  place  of  his  employment 
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without  the  permission  of  bis  foreman  or 
miperlntendait  After  the  accident  to  said 
helpers.  Ring  left  his  car,  which  be  was  ea- 
gaged  In  loading  In  the  cellar  of  a  bnlldlng 
on  the  east  side  of  the  passway,  and  came 
npstalrs  and  ont  of  tbe  bnlldlng,  and  either 
from  curiosity  or  to  assist  tbe  Injured  per- 
sons, or  for  some  other  purpose  not  connected 
with  his  employment,  crossed  over  to  the  west 
Bide  of  the  passway,  -where  the  bodies  of  tbe 
two  helpers  were  lying  upon  the  roadway, 
and,  apparently  for  the  purpose  of  pushing 
out  of  his  way  tbe  telephone  wire  which  was 
still  suspended  from  the  electric  light  wire, 
took  bold  of  it  and  received  a  shock  from 
which  be  almost  immediately  died.  Just  as 
Ring  approached  the  suspended  wire,  some 
one  from  one  of  the  buildings  called  ont: 
"For  God's  sake  look  out  for  that  wire  I" 
There  was  no  visible  electric  light  or  spark 
at  the  place  of  contact  between  the  electric 
light  and  tbe  telephone  wire  as  Ring  ap- 
proached ;  nor  was  there  anything,  other  than 
the  facts  above  stated,  to  indicated  to  him 
that  tbe  telephone  wire  was,  or  might  be,  a 
live  wire;  nor  was  there  at  the  trial  any  other 
proof  than  that  furnished  by  the  facts  stated, 
that  Ring  heard  any  of  the  warnings,  end  the 
trial  court  did  not  find  that  he  did  hear  them. 
As  soon  as  notice  was  given  to  the  main  of- 
fice of  the  defendant  of  the  accident  to  tbe 
helpers,  the  defendant  telephoned  to  the  cent- 
ral power  bouse  of  the  Connecticut  Railway 
ft  Llgliting  Company  to  shut  off  tbe  current 
from  the  electric  light  wires  at  the  defend- 
ant's factories,  and  sent  foremen  and  others  to 
warn  persons  coming  near  the  place  of  dan- 
ger ;  but  Ring  was  injured,  as  stated,  before 
tbe  current  could  be  turned  off.  '  Upon  these 
facts  the  trial  court  decided  that  the  plaintiff 
was  only  entitled  to  recover  nominal  damages, 
first,  because,  it  having  appeared  that  when 
Ring  was  injured  he  was  not  engaged  in  per- 
forming tbe  duties  of  his  employment,  and 
was  not  at  a  place  provided  for  him  to  work 
in,  the  defendant  was  not  guilty  of  the  neg- 
ligence alleged  In  the  complaint,  and  because 
it  could  not  be  held  liable  in  damages  for  any 
act  of  negligence  which  might  be  shown  by 
the  facts,  but  which  was  not  alleged  in  the 
complaint,  and,  second,  because  Ring's  own 
negligence  essentially  contributed  to  cause *hiB 
Injury. 

It  would  serve  no  good  purpose  to  discuss  the 
questions  of  whether  the  facts  found  showed 
n^llgence  upon  the  part  of  tbe  defendant, 
or  whether.  If  they  did,  the  negligence  so 
proved  was  materially  variant  from  that  al- 
leged in  the  complaint,  for  the  reason  that 
we  are  fnlly  satisfied  that  the  conclusion  of 
the  trial  court  upon  the  question  of  contribu- 
tory negligence  is  decisive  of  tbe  plaintiff's 
right  to  recover  more  than  nominal  damages. 
It  was  manifestly  the  view  of  the  trial  court 
that  tbe  conduct  of  Ring,  after  leaving  bis 
place  of  employment  and  Joining  the  crowd 
in  the  passway,  In  approach  !ug  and  taking 
hold  of  the  telephone  wire  which   In   the 


plain  view  of  every  one  was  banging  from 
the  electric  light  wires,  and  in  doing  so  re- 
gardless of  the  repeated  warnings,  which 
were  apparently  given  within  his  hearing, 
was  not  tbe  conduct  of  a  person  of  ordinary 
prudence.  The  claimed  fact  that  Ring  left 
bis  place  of  employment  to  assist  the  In- 
jured helpers  might  properly,  bad  It  been 
found  true,  have  been  considered  by  tbe  trial 
court  In  determining  whether  Ring  exercised 
due  care ;  but  it  would  not  have  preclnded  a 
finding  that  Ring  was  guilty  of  contributory 
negligence.  One  may  be  careless  In  aiding 
another  as  well  as  In  caring  for  himself. 
But  that  Ring  was  attempting  to  aid  the  in- 
jured helpers  when  be  received  the  shock  is 
not  alleged  in  the  complaint,  is  in  conflict 
with  the  averments  of  the  complaint,  and  Is 
not  found  by  the  court  Whether  regarded 
as  a  question  of  law  or  of  fact  we  find  no 
error  in  the  conclusion  of  the  trial  court 
that  Ring  was  gollty  of  contributory  negli- 
gence. 

The  application  to  rectify  the  appeal  Is  de- 
nied. None  of  the  changes  asked  for  would 
materially  affect  the  questions  of  law  pre- 
sented. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


JOHNSON  COUNTY  SAVINGS  BANK  t. 
WALKER. 

(Supreme  Court  of  E<rrors  of  Connecticut.    Dee. 
18,  1906.) 

1.  TKIAJ.-rlRBTBUCnONB    INVAOINO    PbOVIKCB 

— JdbY. 

Where  plaintiff  savings  bank,  indorsee  of 
bills  of  exchange,  In  an  action  on  defendant's 
acceptances  thereof,  after  evidence  by  defendant 
that  the  acceptances  were  obtained  by  fraud,  in- 
troduces tbe  testimony  of  its  cashier,  for  the 
purpose  of  sustaining  Its  burden,  under  Gen.  St. 
1902,  §9  4222,  4225,  4226,  4229,  of  proving  its 
ignorance  of  the  defect,  that  as  such  cashier 
he  di&counted  the  acceptances  before  their  ma- 
turity, for  the  manufacturing  corporation  in 
whose  favor  they  had  be<>n  drawn  on  its  offer- 
ing them  AS  paper  obtained  from  one  of  its  cus- 
tomers, and  that  he  then  had  no  knowledge  of 
any  defense,  or  of  tbe  consideration  for  which 
they  were  given  except  from  their  face,  which 
stated  that  they  were  drawn  for  value,  and  no 
evidence  wan  mtroduced  as  to  what  officers, 
other  than  the  cashier,  plaintiff  had,  or  as  to 
the  powers  or  duties  of  any  other  officer,  it 
was  error  to  charge  that  plaintiff  might  have 
had  a  president,  who  might  have  had  knowledge 
of  a  defect  in  the  title  to  the  acceptances  when 
they  were  discounted,  and  tliat  the  jury  would  bo 
warranted,  in  the  absence  of  evidence  to  the  con- 
trary, in  assuming  that  such  knowledge  would 
be  the  knowledge  of  the  corporation,  thus  allow- 
ing tlie  jury  to  make  an  inference  of  fact  on 
other  inferences  of  fact,  none  of  which  had  any 
substantial  basis  of  proof,  there  being  no  pre- 
sumption of  law  or  fact  that  the  president  of  a 
savings  bank  Is  the  real  as  well  as  the  nominal 
head  of  the  corporation ;  and  If,  as  testified  to 
hy  the  cashier,  be  disconnted  the  acceptances  on 
his  own  responsibility,  notice  of  fraud  in  obtain- 
ing them  to  plaintiff's  president  who  knew  noth- 
ing of  the  offer  of  them  for  discount,  and  had 
no  duties  to  perform  with  reference  to  such 
an  offer,  would  be  unimportant. 
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2.  Saicb— Gkkdknob  to  be  Given  DEFOBmona 

— iRSTRUCnONB. 

The  court  may  in  its  discretion  tell  the  jary 
that  they  are  not  bound  to  believe  the  testimony 
of  a  witness  because  it  is  contained  in  a  deposi- 
tion, any  more  than  they  would  if  he  testified 
from  the  witness  stand. 

roi.  Note.— For  cases  in  point,  see  Oent  Dig. 
Tol.  46,  Trial,  (  416.] 

S.  OoNSTiTDnoNAi.  Law— Ohargino  Bukder 

or  Proof. 

Gen.  St  1902.  SS  4222,  4225.  4226,  4229, 
throwing  on  defendant,  in  an  action  by  a  trans- 
feree of  negotiable  paper  against  the  maker  or 
acceptor  thereof,  the  burden  of  proving  igno- 
rance of  the  defect,  where  defendant  pleads  that 
the  party  who  negotiated  it  to  plaintiff  obtained 
it  by  fraud,  and  that  plaintiff  had  notice  thereof, 
and  evidence  of  the  fraud  is  introduced,  are  not 
anconstitutional,  as  an  invasion  of  the  field 
of  Judicial  power. 

[E^.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  ConstituUonal  Law,  S  SS-] 

Appeal  from  District  Court  of  Watarbnry } 
Frederick  M.  Peasley,  Jndge. 

Action  by  the  Johnson  Connty  Savings 
Bank  against  A.  C.  Walker  on  acceptances  of 
bills  of  exchange,  of  which  plaintiff  was  the 
indorsee.  From  a  Jadgment  on  a  verdict 
tor  plaintitr,  motion  to  set  aside  the  tot- 
diet  having  been  doiled,  defendant  appeals. 
Affirmed* 

Jolm  J.  O'Neill,  Cor  appellant  Lnden  F. 
Burpee  and  Terrence  F.  Garmody,  tor  ap- 
pdlee. 

BALDWIN.  J.  Under  Gen.  St  1902,  ff 
4222.  4225,  4220,  4229,  when  it  is  shown  in  an 
action  by  a  transferee  of  negotiable  paper 
against  tbe  maker  or  acceptor  that  the  party 
who  negotiated  it  to  the  plaintiff  obtained  it 
by  frand  or  for  an  illegal  consideration,  the 
burden  Is  upon  the  plaintiff  to  prove  that  be 
took  It  in  good  faith,  for  value,  and  without 
either  actual  knowledge  of  any  infirmity  in 
It  or  defect  in  the  title  of  tbe  person  from 
whom  it  was  transferred  to  him,  or  knowl- 
edge of  such  facts  that  his  action  In  taking 
tbe  paper  amounted  to  bad  faith.  The  bills 
In  Question  in  the  case  at  bar  were  drawn 
in  favor  of  an  Iowa  manufacturing  corpora- 
tion, wblcb  had  Indq^ed  them  to  the  plain- 
tiff, an  Iowa  banking  corporation.  The  de- 
fendant offered  evidence  tending  to  show  that 
the  acceptances  were  procured  by  the  fraud 
of  tbe  manufacturing  corporation,  and  were 
given  for  an  Illegal  consideration.  The 
plaintiff,  to  show  that  it  was  a  bolder  In  due 
course,  offered  no  other  evidence  than  the 
deposition  of  William  A.  Foy.  He  testified 
that  it  bad  been  for  many  years  in  the  bank- 
ing business ;  that  he  had  been  Its  cashier  for 
16  yenrs ;  that,  as  such,  he  discoimted  the  ac- 
ceptances before  their  maturity,  for  the  man- 
nfactnring  corporation,  on  Its  (Bering  them 
as  paper  obtained  from  one  of  their  custom- 
ers; and  that  be  had  at  the  time  no  knowl- 
edge of  any  offset,  counterclaim  or  defense, 
or  of  the  consideration  for  which  they  were 
given  except  from  the  face  of  the  bills  which 
stated  that  tbey  were  drawn  for  value 
received. 


Tbe  court,  after  Instructing  the  jury  that 
should  th^  find  that  the  acceptances  were 
procured  by  fraud  or  for  an  Illegal  considera- 
tion, tbe  burden  would  be  upon  the  plaintiff 
to  prove  that  It  had  no  actual  knowledge  of 
this  nor  of  such  facts  that  its  action  in  tak- 
ing the  drafts  amounted  to  fraud  or  bad 
faith,  proceeded  thus :  "It  will  not  be  suffi- 
cient to  discbarge  that  burden  for  the  plain- 
tiff to  prove  merely  that  Its  cashier  bad  no 
such  knowledge,  because  the  plaintiff  is  a 
corporation,  and  like  all  corporations  doubt- 
less had  other  officers,  like  a  president  sec- 
retary, treasurer,  board  of  directors,  or  board 
of  trustees,  and  if  all  of  these  officers  had  tbe 
required  knowledge  of  tbe  fraud  or  Illegal 
consideration,  the  fact  that  Its  cashier  had 
no  such  knowledge  would  make  no  difference, 
and  the  plaintiff  In  that  event  could  not  re- 
cover In  this  action.  It  might  also  be  that 
tbe  president  or  any  other  of  the  officers  of 
the  bank  might  have  authority  to  lawfully 
represent  the  bank  and  bind  it  with  knowl- 
edge of  fraud  or  Illegality  of  the  kind  al- 
leged, even  if  the  other  officers  had  no  such 
knowledge.  The  president  Is  tbe  bead  of 
bis  cori>oration,  and,  unless  It  appeared  to 
the  contrary,  you  would  be  warranted  in  as- 
suming that  bis  knowledge  of  such  fraud  or 
illegality  would  be  tbe  knowledge  of  tbe  cor- 
poration, even  though  tbe  cashier  knew  noth- 
ing of  it"  In  a  previous  part  of  the  charge 
the  following  observations  had  been  made: 
"From  tbe  evidence  of  tbe  plaintiff  that  you 
have  before  you,  I  will  say  that  you  are  not 
bound  to  believe  tbe  evidence  of  Mr.  Fry 
bei^use  It  is  contained  In  a  deposition,  any 
more  than  you  would  be  bound  to  believe 
his  evidence  if  be  were  here  and  testified 
from  the  witness  stand.  And,  In  determin- 
ing the  extent  to  which  credence  should  be 
given  to  bis  testimony,  you  may  take  Into 
consideration  tbe  evidence  offered  by  the  de- 
fendant, and  of  the  circumstances,  the  cus- 
tom and  course  of  dealing,  by  which  banks 
handle  such  transactions."  No  evidence  had 
been  introduced  as  to  what  officers,  other 
than  the  cashier,  the  plaintiff  had,  nor  as  to 
tbe  powers  or  duties  of  any  other  officer. 
To  instruct  the  Jury  that  tbe  bank  might 
have  had  a  president,  who  might  have  had 
knowledge  of  a  defect  In  the  title  to  tbe  ac- 
ceptances when  tbey  were  discounted,  and 
that  they  would  be  warranted.  In  the  ab- 
sence of  evidence  to  tbe  contrary,  in  assum- 
ing that  such  knowledge  would  be  the  knowl- 
edge of  the  corporation,  led  them  away  from 
the  case  presented  by  the  testimony,  and  in- 
vited them  to  build  up  an  Infercuce  of  fact 
upon  other  inferences  of  fact,  none  of  which 
bad  any  substantial  basis  of  proof.  Ward 
V.  Metropolitan  Life  Ins.  Co.,  G6  Conn.  227, 
240.  33  Atl.  902,  50  Am.  St  Rep.  80 ;  State  v. 
Kelly,  77  Conn.  2C0,  271,  58  Atl.  705.  There 
Is  no  presumption  of  law  or  fact  that  the 
president  of  a  savings  bank  is  the  real  as 
well  as  tbe  nominal  head  of  tbe  coriwnition. 
Tbe  only  evidence  before  tbe  Jury  as  to  tbe 
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manner  In  wblcb  tbe  plaintiff  acqnired  the 
acceptances  was  that  they  were  discounted 
by  the  cashier  on  his  own  responsibility.  If 
this  were  true,  notice  of  fraud  in  obtaining 
them  to  a  president  who  knew  nothing  of  the 
offer  of  them  for  disconnt,  and  had  no  du- 
ties to  perform  with  reference  to  such  an 
offer,  would  be  unimportant.  Farmers'  & 
Citizens'  Bank  v.  Payne,  25  Conn.  444,  449, 
68  Am.  Dec.  362.  Tbe  reference  to  Mr.  Fry's 
deposition  did  not  go  beyond  the  limits 
within  which  a  trial  Judge  may,  at  his  dis- 
cretion, caution  the  jury  In  respect  to  the 
credibility  of  testimony;  but  it  accentuated 
and  made  more  prejudicial  the  statement 
that  It  would  not  be  enough  for  the  plaintiff 
to  prove  merely  that  Its  cashier  bad  no 
knowledge  of  any  defect  of  title. 

The  defendant  set  up  In  her  answer  that 
the  acceptances  were  procured  by  fraud,  and 
that  the  plaintiff  had  notice  of  this  when  it 
acquired  title,  and  paid  no  consideration  for 
them.  These  averments  were  denied  by  the 
reply.  The  plaintiff  contends  that  the  stat- 
ute which  tlirew  upon  it,  under  these  plead- 
ings, the  burden  of  proving  its  ignorance  of 
the  defect,  is  an  Invasion  of  the  Legislature 
Into  the  field  of  judicial  power,  and  there- 
fore unconstitutional.  This  provision  of  tbe 
negotiable  Instruments  act  Introduces  no  evi- 
dence Immaterial  to  tbe  issue  and  excludes 
none  which  Is  material.  It  simply  regulates 
tbe  manner  of  introducing  relevant  evidence, 
and  its  enactment  was  fully  within  the 
power  of  the  legislative  department,  notwltb- 
standing  its  application  may,  as  in  this  case, 
vary  the  ordinary  rule  of  procedure  that  it 
ia  for  him  who  alleges  a  fact  to  prove  It, 
and  not  for  him  who  denies  the  allegation  to 
disprove  it  Tbe  evidence  has  not  been  pro- 
perly certified  to  us  in  support  of  tbe  reason 
«f  appeal  assigned  upon  tbe  denial  of  the 
motion  to  set  aside  tbe  verdict  None  of  the 
other  reasons  of  appeal  call  for  particular 
discussion.  While  tbe  charge  was  somewhat 
loosely  framed,  it  was,  witb  the  exception  of 
the  part  above  considered  and  held  to  be  er- 
roneous, substantially  correct  when  taken 
•s  a  whole. 

There  Is  error,  and  a  new  trial  Is  ordered. 
The  other  Judges  ooncurred. 


BBRNHARD  t.  ROCHESTER  GERMAN 
INS.  CO. 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 
18,  1906.) 

1.  INSUBANOB— PbOOT   Of   LoSS—WAIVKB— ES- 
TOPPEL. 

An  insaraoce  company  is  estopped  to  deny 
waiver  of  proof  of  loss,  notwithstanding  the  pro- 
vision of  tlie  policy  that  no  representative  of 
the  company  shall  have  power  to  waive  any  pro- 
vision or  condition  of  the  policy  except  by  writ- 
ing "Indorsed"  thereon,  where,  after  the  fire,  it 
•ends  a  general  agent  to  insured,  who,  after  be- 
ing furnished  by  insured  with  certain  informa- 
"'>T\,  tells  him  that  there  are  no  further  papers 


for  him  to  make  ont,  and  that  he,  the  agent 
will  attend  to  the  rest. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  28,   Insurance,   {{   1874-1377.] 

2.  £<8T0FFEL— Necessity  of  Pleadiro. 

An  estoppel  in  pais  need  not  be  pleaded. 
[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.   19,  Estoppel,  SS  297,  300.] 

3.  iNsuBANCE— Condition  of  Action  —  Sub- 
mission TO  Abbitration. 

Notwithstanding  the  provision  in  a  fire  poll- 
cy  requiring  a  submission  for  ascertainment  of 
the  amount  of  loss  in  case  of  disagreement  of 
the  parties,  making  the  loss  not  payable  till  60 
days  after  an  award  where  an  appraisal  is  re- 
quired, and  forbidding  suit  on  the  policy  till  after 
compliance  by  assured  with  all  the  requirements 
thereof,  insured  may  sue,  though  no  award  is 
made,  because  of  disagreement  between  the  ap- 
praisers, without  fault  on  their  part  or  that  of 
either  party,  plaintiff  having  continued,  till  re- 
pudiation by  defendant  of  all  liability,  to  suggest 
means  of  breaking  the  deadlock  between  the  ap- 
praisers, or  that  a  compromise  be  made. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  {  1522.] 

4.  INTEBEST— Unliquidated  Dakaoes. 

Notwithstanding  the  damages  are  nnliqul- 
dated,  plaintiff,  in  an  action  on  a  fire  policy.  Is 
entitled  to  Interest  from  the  time  the  insurance 
company  repudiated  all  liability,  and  thus  put  an 
end  to  the  prescribed  process  of  adjustment 

Appeal  from  Superior  Court  Fairfield 
County;  Alberto  T.  Roraback,  Judge. 

Action  by  Tobias  Bemhard  against  tbe 
Rochester  <6enuan  Insurance  Company. 
From  a  judgment  for  plaintiff  on  findings  by 
the  court,  defendant  appeals.    Affirmed. 

Stiles  Judson,  for  appellant  Nichols  C. 
Downs,  for  appellee. 

PRENTICE,  J.  The  defendant  issued  its 
policies  to  the  plaintiff  upon  his  dwelling 
house  and  its  contents.  A  fire  occur' ed. 
The  Insured  is  now  seeking  to  recover  vpoii 
the  policies  on  account  <of  the  loss  tberet)y 
occasioned.  The  facts  found  disclose  (1) 
that  tbe  required  proofs  of  loss  were  not 
furnished  to  tbe  defendant  within  the  time 
prescribed  therefor;  and  (2)  that  no  award 
has  been  made  by  tbe  appraisers  to  whom 
the  ascertainment  of  the  amounts  of  loss 
had,  prior  to  the  suit  been  submitted.  The 
defendant  contends  that  each  of  these  facts 
is  sufllclent  to  preclude  the  plaintiff's  re- 
covery. In  answer  to  the  objection  that 
proofs  of  loss  were  not  seaacmably  furn!shc<l. 
the  plaintiff  says  that  the  defendant  waived 
compliance  with  the  conditions  cont.nlmd  In 
the  policies  in  respect  to  the  presentatiun  of 
such  proofs,  and  is  now  estopped  from  takli  g 
advantage  of  any  failure  in  that  regard. 
As  bearing  uptm  this  subject  tbe  facts  found 
are:  That  the  plaintiff,  upon  the  morning 
following  the  fire,  qrally  notified  the  defend- 
ant's local  agent,  who  immediately,  and  upon 
the  plalntifTs  request,  notified  the  company's 
home  ofllce  by  telegram;  that  shortly  th.r^^-- 
after  a  general  agent  of  the  defendant  named 
Eastman  visited  the  plaintiff  and  the  bumtvl 
premises,  advising  the  plaintiff  that  he, 
Eastman,  had  been  sent  to  adjust  the  loss. 
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Tbat.  at  said  Interview,  Bastman,  after 
making  a  careful  examination  of  the  prem- 
ises and  being  informed  by  tlie  plaintiff  ttiat 
{  be  was  the  sole  owner  of  the  property  free 
•f  incumbrances,  how  It  was  occupied  before 
I  the  fire,  and  as  to  bis  knowledge  as  to  the 
I  time  and  origin  of  the  flre,  requested  the 
plalntur  to  make  a  detailed  statement  of  his 
loss  and  damage  to  the  personal  property. 
That  the  plaintiff  pursuant  to  such  request, 
prepared  a  full  and  complete  written  state- 
ment of  the  articles  damaged,  including 
therein  their  cost  and  the  amount  of  damage 
claimed,  and  the  same  was,v  within  a  week 
after  the  fire,  presented  by  him  to  Bastmau. 
That,  after  the  latter's  examination  thereof, 
the  plaintiff  Inquired  of  him  if  there  were 
any  other  papers  or  writings  to  be  made 
or  signed  by  him,  to  which  inquiries  East- 
man replied:  "No;  this  is  sufficient  This 
la  all  I  want  There  are  no  other  paprrs 
for  you  to  make  out  I  will  attend  to  ail 
tlie  rest"  That  thereafter  matters  relating 
to  the  adjustment  of  the  loss  proceeded, 
and  the  parties,  the  company  acting  through 
Eastman,  Joined  in  submissions  to  apprais- 
ers and  an  umpire  of  the  ascertainment  of 
the  loss  as  provided  in  the  policies.  That  the 
plaintifl  was,  by  these  statements  and  this 
conduct  of  Eastman,  Induced  to  believe,  and 
did  I>eIleTe,  that  no  further  proofs  of  loss 
would  be  required  of  bim  and  that  his  loss, 
when  ascertained,  would  be  paid  without 
further  action  on  bis  part,  and  that  the  first 
Intimation  be  had  to  the  contrary  was  on  or 
about  July  1,  1901,  some  six  months  after 
the  fire,  when  Eastman  angrily  told  him  tbat 
he  would  never  get  a  cent  The  court  was 
clearly  Jnstified  upon  these  facts  in  finding 
a  waiver  of  the  conditions  of  the  policy  re- 
qnlring  the  presentation  by  tbe  Insured  with- 
in 00  days  after  tlie  fire  of  the  prescrlt>ed 
proofs  of  loss  as  a  condition  precedent  to 
tlie  right  of  recovery,  if  Eastman's  action 
was  binding  upon  his  principal.  In  bis  re- 
lations with  tbej>lalntiff,  who  had  no  notice 
of  any  limitation  upon  his  apparent  author- 
ity other  tlian  those  contained  in  tbe  policies, 
Easftman,  as  tbe  ostensible  general  agent 
of  tbe  defendant  and  its  representative 
del^ated  to  adjust  tbe  plaintiff's  Iofs,  stood 
In  its  place  as  to  all  the  matters  Involved 
In  the  adjustment,  and  had  full  power  to 
waive  any  of  the  conditions  of  tbe  poiic'es 
relating  thereto  save  as  provisions  lu  tte 
policies  may  have  imposed  some  restraint 
upon  him.  The  only  provision  In  the  present 
policies  wblcta  are.  or  can  be,  relied  upon 
as  making  Ineffectual  as  against  tbe  defend- 
ant any  words  or  acts  of  Eastman  which 
wonld  otherwise  accomplish  a  waiver  Is 
that  which  states  tliat  "no  officer,  agent  or 
otber  representative  of  this  company  shall 
have  power  to  waive  any  provision  or  con- 
dition of  this  policy  except  such  as  by  the 
terms  of  this  policy  may  l>e  the  subject  of 
agreement  indorsed  hereon  or  added  hereto 


and  as  to  such  provisions  and  conditions  no 
officer,  agent  or  representative  shall  have 
such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  couditions  unless 
such  waiver,  if  any,  stiall  be  written  upon 
or  attached  hereto."  This  branch  of  tha  cise 
Is  thus  made  to  resolve  itself  into  a  ques- 
tion as  to  the  efficacy  of  this  provision  as  a 
stiield  to  the  defendant  as  against  the  natural 
consequences  of  the  recited  conduct  of  East- 
man. 

The  books  are  filled  with  cases  which  have 
dealt  with  this  subject  In  not  a  few  it  has 
been  held  that  the  limitations  contained  in 
the  recited  paragraph  are  applicable  to  those 
conditions  of  a  policy  alone  which  enter  into 
tbe  contract  defining  tbe  risk  assumed, 
and  are  not  applicable  to  those  which  are  in- 
serted for  tbe  assured's  information  and 
guidance  in  tbe  adjustment  of  a  loss  after 
one  has  occurred  and  the  liability  of  the 
Insurer  has  in  a  sense  become  fixed.  Royal 
Ins.  Co.  V.  Martin,  192  U.  S.  149,  24  Sup. 
Ct  247,  48  L.  Ed.  385;  O'Brien  v.  Ohio  Ins. 
Co.,  62  Mich.  181,  17  N.  W.  726;  German  Ina 
Co.  V.  Gueck,  130  111.  345,  23  N.  B.  112,  6 
L.  B.  A.  833;  Lebanon  Fire  Ins.  Co.  v.  Erb, 
112  Pa.  149,  4  Atl.  8;  Campbell  v.  American 
Fire  Ins.  Co.,  73  Wis.  100,  40  N.  W.  661; 
Boyd  V.  Cedar  Rapids  Ins.  Co.,  70  Iowa, 
325,  80  N.  W.  585;  Germania  Fire  Ins.  Co., 
V.  Pitcher,  160  Ind.  392,  64  N.  E.  921,  66  N. 
EL  1003;  Siegle  v.  Pbcenix  In&  Co.,  107  Mo. 
App.  456,  81  S.  W.  687.  Color  is  lent  to  this 
position  by  tbe  provisions  of  the  present 
standard  policies  expressly  authorizing  the 
company's  representative  to  extend  the  time 
for  tbe  submission  of  proofis  of  loss  by  any 
writing  and  regardless  of  whether  or  not 
that  writing  be  Indorsed  upon  or  attached  to 
the  policies.  Here  is  thus  to  be  found  not 
only  a  failure  to  rely  upon  the  general  pro- 
vision under  discussion,  but  also  a  departure 
therefrom.  With  respect  to  conditions  which 
were  conceded  to  be  pertinent  to  the  defense 
Interposed,  a  great  variety  in  the  method  of 
treatment  is  presented  in  the  numerous  cases, 
and  a  great  variety  of  doctrines  might  be 
held  to  be  countenanced  in  them.  Some 
recognize  a  distinction  between  those  condi- 
tions as  to  which  the  power  of  waiver  Is 
In  terms  denied  to  the  company's  officer, 
agent,  or  representative  concerned,  and  those 
as  to  which  the  power  of  waiver  is  per- 
mitted to  the  representative,  but  he  is  re- 
stricted as  to  the  manner  in  which  he  may 
exercise  the  power,  as  that  any  waiver  to 
be  effectual  must  be  made  in  writing  and 
indorsed  upon,  or  attached  to,  the  policy. 
Borneo  in  giving  effect  to  a  waiver  which  the 
terms  of  a  policy  exclude,  attach  Importance 
to  the  quality  or  rank  of  the  agent  or  repre- 
sentative whose  acts  are  involved.  Some 
rest  the  effectiveness  of  such  a  waiver  upon 
an  estoppel  brought  home  to  the  company 
Itself;  others  to  one  arising  directly  from  the 
conduct  of  some  proper  agent  or  r^reseuta- 
tlve;    while  not  a  few  seem  to  give  effect 
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to  a  walyer  pure  and  simple.  Concerning  the 
lattOT  claBS  of  cases  It  slionld  be  observed 
that,  while  waivers  and  estoppels  are  theo- 
retically very  different  things  and  the  dis- 
tinction between  them  is  one  easy  to  pre- 
serve when  express  waivers  are  under  con- 
sideration, It  is  nevertheless  true  that  the 
dividing  line  between  waivers  implied  from 
conduct  and  estoppels  oftentimes  becomes  so 
shadowy  that,  In  the  law  of  insurance,  the 
two  terms  have  come  to  be  quite  commonly 
used  interchangeably.  When  the  term  "waiv- 
er" is  80  used,  however,  the  elements  of  an 
estoppel  almost  Invarldbly  appear,  and  it  Is 
quite  apparent  that  it  Is  employed  to  desig- 
nate, not  a  pure  waiver,  but  one  which  has 
come  into  an  existence  of  effectiveness 
through  the  application  of  the  principles  un- 
derlying estoppels.  With  this  fact  In  mind, 
the  apparent  difference  between  certain  of 
the  cases  becomes  one  of  terms  rather  than 
of  fundamental  principle.  The  very  few 
cases  o(  which  this  is  not  true,  and  in  which 
the  power  of  waiver  expressly  withheld  by 
the  terms  of  the  contract  appears  to  be 
accorded  to  agents  and  representatives  with- 
out the  Intervention  of  an  estoppel,  may  well, 
we  think,  be  dismissed  from  consideration 
as  standing  upon  an  unstable  foundation. 

For  present  pnriwses  there  is  no  oc- 
casion for  further  examining  the  long  line 
of  cases  referred  to  for  the  purpose  of  dis- 
covering what  principles  of  special  appllca> 
tion  appropriate  to  situations  more  or  less 
similar  to  that  before  us  are  deduclble  there- 
from and  of  determining  which  of  them  meet 
with  our  approbation,  since  the  facts  of  the 
present  case  reveal  such  a  situation  and 
bring  that  situation  so  directly  home  to 
the  defendant  itself  that  the  elemental  prin- 
ciples of  estoppel  simply  applied  suffice, 
without  reference  to  any  other  special  con- 
siderations, to  compel  the  conclusion  that 
Eastman's  waiver  of  the  presentation  by  the 
plaintiff  of  the  prescribed  proofs  of  loss,  al- 
though evidenced  by  no  writing,  was  one 
which  his  principal  should  not  now  be  per- 
mitted to  disclaim.  Eastman  was  sent  out 
to  the  world  and  to  the  plaintiff  tuf  endowed 
with  those  comprehensive  powers  which  at- 
tach to  a  general  agent,  and  to  him  was  dele- 
gated the  duty  of  representing  the  defendant 
in  the  adjustment  of  the  plalntUTs  loss.  His 
knowledge,  in  the  absence  of  any  provision  In 
the  policies  to  the  contrary,  became  the 
knowledge  of  his  principal.  McGurk  v.  Met- 
ropolitan Life  Ins.  Ca,  66  Conn.  528,  539, 
16  Atl.  263,  1  L.  R.  A.  563;  Ward  v.  Metro- 
politan Life  Ins.  Co.,  66  Conn.  227,  241,  33 
Atl.  902,  50  Am.  St  Rep.  80;  The  Distilled 
^irits,  11  Wall.  (U.  S.)  356,  20  L.  Ed.  167. 
The  defendant  is,  therefore,  to  have  Imputed 
to  It  knowledge  of  the  statements  and  con- 
duct of  Eastman.  It  therefore,  In  the  eye 
of  the  law,  knew  of  his  representations  to 
the  plaintiff  that  further  proofs  and  papers 
would  not  be  required;  knew  that  these  rep- 
resentations had  never  been  withdrawn  or 


modified;  knew  that  nothing  had  been  said 
or  done  to  correct  the  natural  impression 
to  be  derived  from  such  representations  that 
the  loss  under  the  policies  wonld  be  adjusted 
and  paid  without  further  proofs  being  pre- 
sented and  that  no  forfeiture  would  be  de- 
clared for  a  technical  failure  In  that  regard; 
knew,  as  it  was  bound  to  know,  that  sucb 
conduct  on  bis  part  was  well  calculated  to 
lull  the  plaintiff  into  a  false  security  and  to 
induce  him  to  refrain  from  doing  that  whlcti, 
by  the  letter  of  his  contracts,  was  required 
of  him  for  the  protection  of  his  Interests; 
and  knew,  as  time  passed,  that  the  prescrilied 
proofs  were  not  forthcoming.  Notwith- 
standing this  knowledge  It  remained  silent 
and  took  no  action  and  caused  none  to  be 
taken  to  disabuse  the  plaintiffs  mind  of 
any  false  impression  which  he  might  have 
received.  In  the  presence  of  such  knowl- 
edge and  such  conduct  on  the  defendant's 
part,  to  now  permit  it  to  disavow  all  re- 
sponsibility for  Eastman's  words  and  acts 
and  thereby  gain  the  advantage  which  might 
reasonably  have  been  expected  to  flow  from 
them  would  be  to  suffer  It  to  make  use  of 
an  agency  relation  to  work  a  fraud  such  as 
the  law  is  solicitous  to  prevent  Roe  t. 
Jerome,  18  Conn.  138,  153;  Main  v.  Brown, 
56  Conn.  345,  349,  15  Atl.  743;  Norwalk  Gas- 
light Co.  V.  Norwalk,  63  Conn.  495,  521,  28 
Atl.  32;  New  York  Life  Ins.  Co.  v.  Eg- 
gleston,  96  U.  S.  572,  24  L.  Ed.  841;  Butter- 
worth  V.  Western  Ins.  Co.,  132  Mass.  489; 
Bigelow  on  Estoppel,  600.  The  fact  that  the 
plaintiff  pleaded  in  terms  a  waiver  and  not 
an  estoppel  is  of  no  consequence.  An  es- 
toppel In  pais  need  not  be  pleaded.  Hawley 
V.  Mlddlebrook,  28  Conn.  536;  Plumb  v. 
Curtis,  66  Conn.  156,  173,  33  Atl.  998. 

The  defendant's  second  objection  to  the 
plaintiff's  recovery  rests  upon  those  provi- 
sions of  the  policies  which  require  a  sub- 
mission for  the  ascertainment  of  the  amount 
of  loss  in  the  event  of  the  disagreement  of 
the  parties,  make  the  loss  not  payable  un- 
til 60  days  after  an  award  where  an  ai>- 
pralsal .  shall  be  required,  and  forbid  suit 
on  the  policies  until  after  compliance  by 
the  assured  with  ail  the  requirements  there- 
of. In  the  present  case  the  parties  dis- 
agreed as  to  the  amount  of  the  loss  and  join- 
ed In  a  submission  pursuant  to  the  policy 
provisions.  No  award  was  ever  made.  This 
result  was  due  to  disagreements  between 
the  appraisers,  without  fault  however,  on 
their  part,  and  was  not  due  to  any  fault  on 
the  part  of  either  party  to  the  submission. 
Ail  the  authorities  agree  that,  notwithstand- 
ing such  stipulations  In  a  policy,  an  award 
where  a  submission  is  required  is  not  a 
necessary  prerequisite  to  the  maintenance 
of  an  action.  The  duty  of  the  parties  is 
to  act  in  good  faith  and  make  a  fair  ef- 
fort to  carry  out  the  provisions  and  accom- 
plish their  object.  Failure  on  the  plaintiff's 
part  to  perform  this  duty  will  bar  an  ac- 
tion; a  like  failure  on  the  defendant's  part 
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will  absolve  the  assured  from  compliance 
and  justify  suit  -without  an  award.  So  far 
the  authorities  are,  we  believe,  agreed. 
Uhrlg  V.  Willlamaburg  City  P.  I.  Co.,  101 
N.  Y.  362,  4  N.  E.  745;  Bishop  v.  Agricul- 
tural Ins.  Co.,  130  N.  T.  488,  495,  29  N.  E. 
844;  Hood  v.  Hartshorn,  100  Mass.  117, 
121,  1  Am.  Rep.  89;  Connecticut  Fire  Ins. 
Co.  ▼.  Cohen.  97  Md.  294,  303,  55  Atl.  675, 
99  Am.  St.  Rep.  445;  Fisher  v.  Ins.  Co.,  95 
Me.  486,  490,  50  Atl.  282,  85  Am.  St  Rep. 
428;  Chapman  v.  Ins.  Co.,  89  Wis.  572,  62  N. 
W.  422,  28  L.  R.  A.  405;  Brock  v.  Ins.  Co., 
102  Mich.  583,  593,  61  N.  W.  67,  26  L,  R.  A. 
623,  47  Am.  St.  Rep.  562;  McCullough  v. 
Phoenix  Ins.  Co.,  118  Mo.  606,  618,  21  S. 
W.  207;  Adams  v.  Ins.  Co.,  70  Cal.  198,  11 
Pac.  627.  Where  the  absence  of  an  award 
la  due  to  the  fault  of  neither  party,  the 
cases  are  not  In  full  accord  as  to  the  rights 
of  an  assured.  Decisions  can  be  found 
which  hold  that,  in  such  a  situation,  no 
action  can  be  maintained.  Carroll  v.  Ins. 
Co.,  72  Cal.  299,  13  Pac.  863.  This  unsatis- 
factory position  has,  however,  been  very 
generally  repudiated,  and  it  has  been  held 
either  that  upon  the  failure  of  the  arbitra- 
tors to  return  an  award  the  assured  need 
go  no  further  and  may  sue,  or  that  the 
right  to  sue  arises  only  upon  his  failure 
to  secure  an  award  after  he  has  taken  all 
reasonable  and  proper  steps  to  accomplish 
that  result,  whether  through  an  original 
submission  or  another  or  others.  The  reason 
underlying  these  cases  is  the  reasonable  one 
that  8  claimant  under  a  policy  ought  not  to. 
be  tied  up  forever  without  his  fault  and 
against  his  will  by  an  Ineffectual  arbitra- 
tion. The  only  difference  between  the  two 
positions  assumed  in  them  is  one  merely  as 
to  what  shall  be  deemed  a  fair  effort  to 
■ecnre  the  award.  Uhrlg  v.  Ins.  Co..  101 
N.  T.  362,  4  N.  E.  741;  United  States  v. 
Robeson,  34  U.  S.  319,  32G,  9  L.  Ed.  142; 
Phippen  v.  Stickney,  44  Mass.  384,  390;  Fish- 
er V.  Ins.  Co.,  95  Me.  486,  50  Atl.  282,  85 
Am.  St  Rep.  428;  Westenhaver  v.  German- 
American  Ins.  Co.,  113  Iowa,  726,  84  N.  W. 
717;  Vernon  Ins.  Co.  v.  Maltlen,  158  Ind. 
393,  399,  63  N.  E.  755;  Connecticut  Fire  Ins. 
Co.  V.  Cohen,  97  Md.  294,  303,  55  Atl.  675, 
99  Am.  St  Rep.  445;  Pretzfelder  v.  Mer- 
<h.int8'  Ins.  Co.,  123  N.  C.  1G4,  1C6,  31  S.  E. 
470.  44  L.  R.  A.  424.  The  plalntirs  con- 
duct satisfies  the  most  e.\acting  of  these 
requirements,  since  the  record  discloses  that 
be  was  In  correspondence  with  the  defendant 
Buggestiog  either  means  of  breaking  the 
deadlock  between  the  appraisers  and  bring- 
ing about  an  award  or  a  compromise  agree- 
ment down  to  within  a  few  days  of  the 
time  when  its  repudiation  of  liability  put 
an  end  to  any  further  duty  on  his  part  In 
that  regard.  The  defendant  by  its  refusal 
to  recognize  any  obligation  at  once  came 
under  the  condemnation  of  not  acting  in 
good  faith  In  carrying  out  the  provisions 


of  the  policy  to  secure  an  adjustment  and 
Justified  a  suit  against  him.  By  the  same 
act  the  plaintiff  was  also  excused  from 
proceeding  to  do  a  vain  thing.  Royal  Ins. 
Co.  V.  Martin,  192  U.  S.  149,  24  Sup.  Ct 
247,  48  L.  Ed.  385;  O'Brien, v.  Ins.  Co.,  52 
Mich.  131,  17  N.  W.  726;  Lebanon  Mutual 
Ins.  Co.  V.  Erb,  112  Pa.  149,  4  Atl.  8;  Camp- 
bell V.  American  F.  I.  Co.,  73  Wis.  100,  40 
N.  W.  661;  German  Ins.  Co.  v.  Gueck,  130 
111.  345,  23  N.  E.  112,  6  L,  R.  A.  835;  Boyd 
V.  Cedar  Rapids  Ins.  Co.,  70  Iowa,  325,  30 
N.  W.  585;  Slegle  v.  Phoenix  Ins.  Co.,  107 
Mo.  App.  456,  81  S.  W.  037;  Niagara  Ins. 
Co.  V.  Lee,  73  Tex.  641,  11  S.  W.  1024. 

In  rendering  Judgment  the  court  included 
interest  from  July  1,  1901,  being  the  date 
of  the  defendant's  repudiation  of  liability, 
upon  the  amount  of  the  loss  upon  the  per- 
sonal property,  but  none  upon  the  amount 
of  the  building  loss.  The  defendant  com- 
plains of  the  Inclusion  of  this  Interest  The 
court  made  its  distinction  between  the  two 
losses  upon  the  ground  that  the  latter  loss 
was  not  definitely  ascertainable  until  it 
was  determined  by  the  Judgment  of  the 
court,  while  there  was  no  serious  contro- 
versy between  the  parties  as  to  the  amount 
of  the  former.  There  was  no  error  In  the 
action  of  the  court;  neither  would  there 
have  been  had  interest  upon  the  other  loss 
been  included.  By  the  Inclusion  of  Interest 
upon  the  amounts  which  the  policies  obli- 
gated the  defendant  to  pay  from  the  time 
when  it  refused  recognition  of  any  liability 
and  put  an  end  to  the  prescribed  processes 
of  adjustment,  and  by  such  Inclusion  only 
could  the  court  compensate  the  plaintiff 
for  what  he  had  suffered  by  reason  of  the  de- 
lay resulting  from  the  defendant's  wrong- 
ful act  "Interest  by  our  law  Is  allowed  on 
the  ground  of  some  contract,  express  or  Im- 
plied, to  pay  it  or  as  damage  for  the 
breach  of  some  contract  or  the  violation  of 
some  duty."  Belleck  v.  French,  1  Conn. 
32,  83,  6  Am.  Dec.  185.  This  court  has  never 
adopted  for  general  application  the  arbitrary 
rule  that  Interest  upon  unliquidated  demands 
will  not  be  allowed  as  damages.  On  the 
contrary,  we  have  long  and  repeatedly  held 
that  In  certain  classes  of  cases,  such  an 
element  of  damage  was  one  to  be  properly 
taken  into  account  White  v.  Webb,  15 
Conn.  805;  Clark  v.  Whlttaker,  19  Conn. 
319,  48  Am.  Dec.  160;  Cook  v.  Loomis,  26 
Conn.  483;  Ovlatt  v.  Pond,  29  Conn.  479, 
485;  Clark  v.  Clark,  46  Conn.  586,  590; 
Union  Hardware  Co.  v.  Plume  &  Atwood 
Mfg.  Co.,  58  Conn.  219,  222,  20  Atl.  455; 
Regan  v.  New  York  &  N.  B.  R.  Co.,  CO  Conn. 
124, 142, 22  Atl.  503, 25  Am.  St  Rep.  306;  Hea- 
ly  V.  Fallon,  69  Conn.  235,  37  Atl.  495;  New 
York,  N.  H.  &  H.  R.  Co.  v.  Ansonia  L.  & 
W.  P.  Co.,  72  Conn.  703,  705.  46  Atl.  157. 

The  purpose  sought  In  awarding  damages 
other  than  vindictive  Is  to  make  a  fair 
compensation   to  one  who  has  suffered   an 
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Injnpy.  Barker  t.  Lewis  Storage  &  Trans- 
fer Co.,  78  Conn.  198,  200,  61  Atl.  363. 
Conrts  are  more  and  more  coming  to  recog- 
nize that  a  rule  forbidding  an  allowance  for 
Interest  upon  unliquidated  damages  is  one 
well  calculated'  to  defeat  that  purpose  In 
many  cases,  and  that  no  right  reason  exists 
for  drawing  an  arbitrary  distinction  be- 
tween liquidated  and  unliquidated  damnges. 
Se<lgwick  on  Damages  (8th  Ed.)  S§  299,  300, 
312,  315.  There  are  actions  to  which  the 
suggested  rule  Is  applicable.  Regan  v.  New 
York  &  N.  E.  R.  Co.,  60  Conn.  124,  142,  22 
Atl.  503,  25  Am.  St  Rep.  306.  Others,  how- 
ever, present  conditions  where  without  an 
allowance  for  Interest,  although  the  demand 
may  be  unliquidated,  fair  compensation  for 
the  injury  done  would  not  be  accorded  and 
Justice  thus  denied.  The  determination  of 
whether  or  no  interest  is  to  be  recognized  as 
a  proper  element  of  damage  is  one  to  be 
made  in  view  of  the  demands  of  Justice 
rather  than  through  the  application  of  any 
arbitrary  rule.  New  York,  N.  H.  &  H.  R. 
Co.  V.  Ansonla  L.  ft  W.  P.  Co.,  72  Conn.  703, 
705,  46  Atl.  167. 

There  la  no  error.    The  other  Judges  con- 
curred. 


ALLEN  V.  RULAND  et  al. 

(Supreme  Court  of  Errors  of  Connecticut.    Dec. 
18,  1906.) 

1.  FAI.8E  lUPBISONMENT— PEBSONS  LIABLS. 

Where  plaintiff  was  seized  by  defendants 
and  detained  in  Uieir  sanitarium  wittiout  legal 
commitment,  persons  at  whose  request  he  was 
seized  and  detained  were  joint  tort-feasors  with 
defendants,  though  such  persons  did  not  know 
that  plaintiff  was  confined  without  legal  commit- 
ment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  False  Imprisonment,  {{  4i5-61.] 

2.  Release— QpEBATiON  —  Joint  Tobt-Feas- 

OKS. 

A  release  of  one  of  several  Joint  trespassers, 
given  for  a  valuable  consideration,  is  a  release 
of  all. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  42,  Itelease,  {  64.] 

3.  Same— AoifissiBiLiTT  of  Release— Objeo- 

TI0K9. 

In  an  action  for  false  Imprisonment,  ob- 
jections to  a  release  of  others  concerned  in  the 
imprisonment,  introduced  in  evidence  by  defend- 
ant, that  it  did  not  appear  that  the  persons 
released  were  joint  tort-feasors  with  defendant 
in  that  the  illegal  confinement  was  unknown  to 
them,  that  it  did  not  appear  that  the  release 
was  given  to  discharge  this  particular  cause  of 
action,  and  that  It  did  not  appear  that  payment 
had  been  made  to  plaintiff  on  account  of  the 
release,  are  objections  that  go  to  the  effect  to  be 
given  the  releases  by  the  triers  rather  than  to 
their  admissibility. 

4.  Pleading  —  Issues  and  Pboof  —  Aduissi- 
BiLiTY  OF  Evidence. 

In  an  action  for  false  imprisonment  defend- 
ant pleaded  release  of  joint  trespassers  to  which 
reply  was  made  traversing  the  defense,  and 
pleading  in  avoidance  that  if  any  release  was 
given  which  In  terms  was  broad  enongh  to  cover 
the  present  cause  of  aciion,  it  did  not  in  fact 
relate  to  and  was  not  intended  to  discharge  it 
and  defendant  denied   the  plea   ia  avoidance. 


Held,  that  since  the  issue  raised  by  the  plea 
in  avoidance  was  wholly  immaterial,  evidence 
to  support  it  was  inadmissible. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleading,  i  1244.] 

5.  Evidence— Release— Vabtino  bt  Pabol. 

A  release  cannot  bo  varied  as  against  one 
whose  interests  may  l>e  affected  by  it,  by  parol 
evidence  that  the  parties  did  not  intend  it  ac- 
cording to  its  legal  effect 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §S  1843-1845.] 

6.  Release— Scope  and  Effect. 

A  release  given  for  a  valuable  considera- 
tion for  all  causes  of  action,  including  tres- 
passes, is  a  release  of  a  cause  of  action  for  un- 
lawful confinement  of  the  person  previously  pro- 
cured by  the  persons  to  whom  the  release  is 
given  jointly  or  severally. 

[Ed.  Note. — For  cases  in  point  see  (3ent  Dig. 
vol.  42,  Release,  H  74-77.] 

7.  Same— CoNsiDEBATiON— Adequact. 

Where  a  release  is  given  extinguishing  a 
demand  wholly  unliquidated,  whether  the  sum 
received  for  the  release  is  large  or  small  is  im- 
materiaL 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  42,  Release,  H  20,  21.] 

Appeal  from  Superior  Court,  Fairfield 
County:   Edwin  B.  Oager,  Judge. 

Action  for  false  Imprlsonmeut  by  William 
S.  Allen  against  Frederick  D.  Ruland  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.     Allirmed. 

The  third  defense  read  thus:  "One  James 
H.  Ward  and  one  Edith  Ward  were  Joint 
tort-feasors  with  the  defendants  In  the  al- 
leged seizure  and  detention  of  the  plaintiff, 
and,  since  the  institution  of  this  action,  to 
wit:  on  the day  of ,  the  plain- 
tiff has  executed  and  delivered  to  said  James 
H.  Ward  and  Edith  Ward,  for  a  valuable 
consideration,  a  full  release  and  discharge  of 
said  cause  of  action,  and  thereby  discharged 
these  defendants  from  all  claims  for  dam- 
ages for  said  alleged  cause  of  action."  Aft- 
er the  overruling  of  the  demurrer  to  It  the 
following  reply  was  filed:  "(1)  The  plalntifit 
denies  the  truth  of  the  matters  contained  In 
said  third  defense  of  the  defendants.  (2)  If 
any  release  exists  between  the  plaintiff  and 
said  James  H.  and  Edith  Ward,  which,  by  Its 
terms,  Is  broad  enough  to  cover  this  cause  of 
action  the  same  was  given  In  satisfaction  of 
other  demands,  and  did  not  refer  to,  and  was 
not  intended  to  discharge,  the  cause  of  action 
now  pending."  To  this  a  rejoinder  was  filed 
denying  the  truth  of  the  allegations  in  its 
second  paragraph. 

On  the  trial  it  was  undisputed  that  the 
plaintiff  had  been  confined  for  a  time  by 
the  defendants  In  a  sanitarium  at  Westport; 
and  that  he  had  a  .sister  Ethel  (or  Ethelinda), 
who  was  the  wife  of  James  H.  Ward.  The 
plaintiff  offered  evidence  that  he  had  com- 
plained to  Mr.  and  Mrs.  Ward  of  having  been 
annoyed  by  strangers  on  the  street  and  that 
soon  afterwards  he  was  forcibly  taken 
against  his  will  to  this  sanitarium  by  attend- 
ants of  the  defendants  sent  for  the  purpose 
at  the  request  of  Mr.  and  Mrs.  Ward,  and 
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accompanied  by  Mr.  Ward;  that  he  wa« 
kept  there  under  restraint  from  1896  to  1902; 
and  that  Mrs.  Ward,  meanwhile,  took  charge 
of  hla  financial  affairs,  and  from  his  moneys 
paid  the  defendants  for  keeping  him  so  con- 
fined, and  also  for  certain  extras  furnished 
to  the  plaintlfr  at  his  own  request 

The  defendants  offered  evidence  that  In 
1S96  the  plaintiff  had  been  pronounced  In- 
sane by  two  physicians,  who  advised  Mr. 
and  Mrs.  Ward  that  lie  should  be  at  once 
placed  nnder  restraint;  that,  at  Mrs.  Ward's 
request,  the  defendants  with  Mr.  Ward  took 
him  to  their  sanitarium;  and  that  In  1903, 
after  he  had  been  released  from  all  con- 
straint, and  bad  left  the  sanltarinm,  an  at- 
torney, acting  for  Mr.  and  Mrs.  Ward,  paid 
him  $200,  In  fnll  satisfaction  of  any  money 
demand  against  them,  taking  the  following 
release:  "To  All  to  Whom  These  Presents 
■ball  C!ome  or  may  Come — Greeting:  Know 
ye,  that  I,  William  S.  Y.  Allen,  for  and  in 
consideration  of  the  sum  of  two  hundred 
($200)  dollars,  lawful  money  of  the  United 
States,  to  me  In  hand  paid  by  James  H. 
Ward  and  Ethel  V.  Ward,  have  remised,  re- 
leased and  forever  discharged,  and  by  these 
presoits  do  for  myself,  my  heirs,  executors 
and  administrators,  remise,  release  and  for- 
ever discharge  the  said  James  H.  Ward  and 
Ethel  V.  Ward,  their  heirs,  executors  and 
administrators,  of  and  from  all  manner 
of  action  and  actions,  cause  and  causes 
of  action,  suits,  debts,  dues,  sums  of  mon- 
ey, accounts,  reckonings,  bonds,  bills,  spe- 
cialties, covenants,  contracts,  controversies, 
agreements,  promises,  variances,  trespasses, 
damages.  Judgments,  extents,  executions, 
claims  and  demands  whatsoever,  in  law  or 
equity,  which  against  them  or  either  of 
than  I  ever  had,  now  have,  or  which  my 
hells,  executors  or  administrators  hereafter 
can,  shall  or  may  have,  for,  upon,  or 
by  reason  of  any  matter,  cause  or  thing 
whatsoever,  from  the  beginning  of  the  world 
to  the  day  of  the  date  of  these  presents,  ex- 
cepting a  claim  as  to  certain  personal  ef- 
fects, consisting  of  books,  clothes  and  pic- 
tures alleged  by  me  to  be  In  the  possession 
of  Ethel  y.  Ward  or  James  H.  Ward,  and 
which  belong  to  me.  In  witness  whereof, 
I  have  hereunto  set  my  hand  and  seal,  the 
13th  day  of  March,  one  thousand  nine  hun- 
dred and  three.  Wm.  S.  Y.  Allen.  [Seal.] 
Sealed  and  delivered  in  presence  of  John  J. 
Griffln," 

The  defendants  further  offered  evidence 
that  afterwards  a  controversy  arose  between 
the  plaintiff  and  his  sister  as  to  the  owner- 
ship of  certain  articles  of  personal  property, 
and  that  he  thereupon  gave  Mr.  and  Mrs. 
Ward  a  paper,  wltn  a  schedule  attached, 
which  paper  read  as  follows:  "To  All  to 
Whom  These  Presents  shall  Come  or  may 
Concern — Greeting:  Know  ye,  that  I,  Wil- 
liam SulUvant  Allen,  also  known  as  Wil- 
liam S.  Yanderbllt  Allen,  for  and  In  con- 
sIderatloD  of  the  receipt  of  the  articles  de- 


scribed In  Schedule  A,  hereto  annexed  and 
made  a  part  hereof,  and  one  dollar,  lawfully 
money  of  the  United  States,  to  me  In  hand 
paid  by  James  H.  Ward  and  Ethellnda  Y. 
Ward,  have  remised,  released  and  forever 
discharged,  and  by  these  presents  do  for  my- 
self, my  heirs,  executors  and  administrators, 
remise,  release  and  forever  discharge  the 
said  James  H.  Ward  and  Ethellnda  Y.  Ward 
and  each  of  them,  their  and  each  of  their 
heirs,  executors  and  administrators  of  and 
from  all  and  all  manner  of  action  and  ac- 
tions, cause  and  canses  of  action,  suits,  debts, 
dues,  sums  of  money,  accounts,  reckonings, 
bonds,  bills,  specialties,  covenants,  contracts, 
controversies,  agreements,  premises,  vari- 
ances, trespasses,  damages,  judgments,  ex- 
tents, executions,  claims  and  demands  what- 
soever, In  law  or  in  equity,  which  against 
them  or  either  of  them  I  ever  had,  now  have, 
or  which  my  heirs,  executors  or  administra- 
tors hereafter  can,  shall  or  may  have,  for  up- 
on, or  by  reason  of  any  matter,  cause  or  thing 
whatsoever,  from  the  beginning  of  the  world 
to  the  day  of  the  date  of  these  presents,  ex- 
cepting and  excluding  the  following  described 
articles  belonging  to  me  and  which  I  assert 
are  now  in  the  possession  of  the  said  James 
H.  Ward  or  Ethellnda  Y.  Ward,  or  both  of 
them.:  1  Silver-plated  'cocktail'  shaker.  1 
sliver  corkscrew.  1  pair  silver  wire  cutters. 
1  silver  pitcher.  1  glass  pitcher.  1  glass 
decanter.  1  blue  and  white  lamp.  2  silver 
spoons.  1  silver  box.  Two  or  three  statu- 
ettes. In  witness  whereof,  I  have  hereunto 
set  my  hand  and  seal  the  11th  day  of  Decem- 
ber, one  thousand,  nine  hundred  and  three. 
W.  S.  Y.  Allen.  [Seal.]  Sealed  and  deliver- 
ed in  presence  of  Jessie  Y.  Duignan." 

The  defendants  also  offered  evidence  that 
that  Mrs.  Ward  delivered  to  the  plaintiff  all 
the  articles  described  in  said  attached  sched- 
ule, and  also  all  the  excepted  articles  named 
in  the  release;  and  that  all  of  these  things 
took  place  before  this  suit  was  brought  The 
releases  were  admitted  in  evidence,  against 
the  plaintiff's  objections,  which  he  stated  as 
follows:  "(1)  Because  it  bad  not  appeared 
that  the  said  Mrs.  Ward  or  her  husband  was 
a  Joint  tort-feasor  with  the  defendant  In 
that  the  Illegal  confinement  of  the  defend- 
ant was  unknown  to  them,  and  could  not 
have  been  contemplated  by  them  as  the  prob- 
able result  of  their  act  in  endeavoring  to 
have  the  plaintiff  removed  from  their  house, 
and  restrained.  (2)  Because  it  did  not  ap- 
pear that  this  release  was  In  fact  given  to 
discharge  this  particular  cause  of  action. 
(3)  Because  It  did  not  appear  that  payment 
was  made  to  the  plaintiff  In  the  transaction 
on  account  of  which  this  release  was  given 
for  the  injury  on  account  of  which  recovery 
was  sought  in  this  action." 

The  plaintiff  was  called  as  a  witness  b,v 
the  defendants,  and  testified  that  he  executed 
and  delivered  the  releases.  On  cross-exami- 
nation, by  his  own  counsel,  he  was  then  asked 
If  they  were  not  given  solely  as  the  result 
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of  an  accounting  between  him  and  his  sister 
for  certain  moneys  of  his  In  her  hands,  and 
for  the  personal  property  described  In  them, 
and  if  It  was  not  agreed  by  parol,  when  they 
were  executed,  that  they  should  not  include 
the  cause  of  action  on  which  this  present 
action  was  predicated.  These  questions  were 
excluded,  and  so  were  similar  ones  subse- 
quently put  to  him  as  a  witness  in  rebuttal. 
Mrs.  Ward  haying  testified  in  defense  that 
she  held  these  releases,  similar  questions  were 
put  to  her  on  cross-examination,  and  exclud- 
ed. Mr.  and  Mrs.  Ward  both  testified  that  It 
was  at  their  request  that  the  plaintiff  was 
restrained  of  his  liberty  In  the  sanitarium 
by  the  defendants,  and  no  testimony  in  con- 
tradiction of  this  fact  was  offered  by  either 
party.  The  court  thereupon  directed  a  ver- 
dict for  the  defendants,  under  the  third  de- 
fense. 

John  G.  Chamberlain,  for  appellant  Stiies 
Judson  and  Harry  R.  Sherwood,  for  appel- 
lees. 

BALDWIN,  J.   (after  stating  the  facts). 

The  third  defense  upon  Its  face  was  sufficient. 
A  release  of  one  of  several  Joint  trespassers, 
given  for  a  valuable  consideration,  is  a  re- 
lease of  all.  Ayer  y.  Ashmead,  81  Conn.  447, 
452,  83  Am.  Dec.  164.  Each  of  the  releases 
received  in  evidence  was  admissible  to  sup- 
port this  defense,  notwithstanding  the  objec- 
tions taken  by  the  plaintiff.  They  differed  In 
date,  and  In  the  name  of  one  of  the  releasees, 
from  that  alleged,  but  no  point  was  made  on 
account  of  either  of  these  variances.  So  far 
as  the  first  objection  taken  is  concerned,  al- 
though the  releasees  Intended  to*  secure  only 
a  legal  restraint  of  the  plaintiff,  and  did 
not  know  that  he  was  confined  without  any 
legal  commitment,  this,  If  he  was  so  confined, 
would  not  exonerate  them  from  liability  to 
him  as  wrongdoers.  It  also  went,  and  each 
of  the  other  objections  likewise,  to  the  effect 
to  be  given  to  the  releases  by  the  triers, 
and  not  to  their  admissibility.  The  reply  to 
the  third  defense,  after  traversing  it  in  one 
paragraph,  in  a  second  pleaded  in  avoidance 
that  If  any  release  was  given  which  in  terms 
was  broad  enough  to  cover  the  present  cause 
of  action,  It  did  not  in  fact  relate  to,  and 
was  not  Intended  to  discharge,  It.  The  de- 
fendants rejoined  by  denying  the  second  para- 
graph. Evidence  to  support  it  was  therefore 
admissible,  if  the  Issue  raised  by  the  rejoin- 
der was  not  a  wholly  immaterial  one.  Adams 
V.  Way,  32  Conn.  IGO,  269.  But  It  was  wholly 
immaterial.  No  extrinsic  evidence  of  this 
nnture  could  avail  to  make  the  releases  any- 
thing but  that  which  they  appeared  to  be 
upon  their  face.  The  execution  and  delivery 
of  each  produced  Instantaneously  a  certain 
legal  effect,  provided  Its  terms  were  given 
their  natural  meaning.  This  result  could  not 
be  varied  by  parol  proof  that  the  parties  did 
not  Intend  them  to  be  so  Interpreted,  or  even 
expressly  agreed  that  they  should  have  no 


such  effect  Drake  ▼.  Starks,  4S  Conn.  96 ; 
New  Idea  Pattern  Co.  v.  Whelan,  75  Coim. 
455,  459,  53  Atl.  953.  Each  release  was  In 
its  nature  the  final  embodiment  In  written 
words  of  the  agreement  of  the  parties.  Its 
dominant  purpose  was  not  to  acknowledge 
the  receipt  of  certain  moneys  or  articles  of 
property,  but  to  state  something  done  in  con* 
slderation  of  their  receipt  A  receipt  is  evi- 
dence that  an  obligation  has  been  discharged ; 
but  a  release  is  Itself  a  discharge  of  it  A 
discharge  is  a  fact  which  cannot  be  explain- 
ed away,  as  against  any  one  whose  interests 
may  have  been  affected  by  It  The  rule  that 
written  agreements  cannot  be  varied  by  parol 
operates  in  favor  of  those  who  were  parties 
to  it,  whenever  it  was  executed  by  the  latter 
as  the  final  embodiment  of  their  agreement, 
and  the  parol  evidence  Is  offered  to  vary  the 
legal  effect  of  the  terms  In  which  It  Is  ex- 
pressed. The  only  purpose  of  such  evidence 
can  then  be  to  give  a  new  and  unwarranted 
character  to  a  past  act  4  Wlgmore  on  Evi- 
dence, S§  2425,  2432,  2446. 

The  defendants  insist  that  they  are  to  be 
regarded  as  in  privity  with  Mr.  and  Mrs. 
Ward,  by  operation  of  law,  and  as  such  have 
more  rights  in  opposing  the  introduction  of 
parol  evidence  than  if  they  were  strangers  t» 
the  release.  See  1  Qreenleaf  on  Evidence,  U 
189,  523;  Crandall  t.  Gallup,  12  Conn.  865, 
375.  We  have  no  occasion  to  examine  the 
validity  of  this  claim,  since  even  if  regarded 
as  strangers  to  it,  their  rights  in  that  re- 
spect were,  in  our  view,  sufficient  to  Justify 
the  rulings  of  the  trial  court  The  plaintiff 
cites  O'Shea  v.  New  York,  Chicago  &  St 
Louis  R.  B.  Co.,  105  Fed.  661,  44  C.  C.  A.  601, 
in  which,  on  a  somewhat  similar  state  of  facts 
a  contrary  conclusion  was  reached.  The  rea- 
soning of  the  opinion  In  that  case  has  been 
criticised  as  confused  by  a  recent  writer  of 
authority  (Wlgmore  on  Evidence,  §  2446),  and 
it  seems  to  us  that  the  learned  court  may  not 
have  distinguished  with  sufficient  clearness 
the  right  of  a  stranger  to  a  written  instru- 
ment to  dispute  the  truth  of  Its  statements 
or  recitals,  from  his  right  to  dispute  what 
Is,  as  It  reads.  Its  effect  In  law.  Upon  the  ex- 
ecution and  delivery  of  the  first  release,  the 
liability  of  Mr.  and  Mrs.  Ward  for  any  un- 
lawful confinement  of  the  plaintiff  previously 
procured  by  them.  Jointly  or  severally,  was 
extinguished.  The  instrument  was  under 
seal,  and  It  was  also  in  fact  given  for  a  sum 
of  money  actually  received.  Whether  this 
sum  was  large  or  small  was  immaterial,  since 
the  demand  extinguished  was  wholly  unliqui- 
dated. It  was  enough  that  the  plaintiff  ac- 
cepted |200  as  a  sufficient  consideration  for 
whatever  he  surrendered.  Bull  v.  Bull,  43 
Conn.  455,  4G9.  That  he  did  so  accept  It  Is  in- 
controvertible from  tile  language  of  the  re- 
lease. It  Is  common  to  speak  of  the  satisfac- 
tion of  a  claim,  but  tlie  real  meaning  of  the 
phrase  is  the  satisfaction  of  the  person  who 
sets  up  the  claim.    The  undisputed  evidence 
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In  tbe  came  showed  that  by  their  proconanent, 
the  plaintiff  had  been  preTlonsly  confined  by 
the  defendants,  and  that  confinement  was  the 
cause  of  action  npon  which  be  sned.  The 
defendants  had.  Indeed,  offered  evidence  that 
the  confinement  was  with  the  plalntltTs  con- 
sent, but  he  claimed  otherwise,  and  produced 
e-rldence  to  the  contrary.  His  whole  case  was 
that  he  had  been  wrongfully  Imprisoned.  By 
procuring  the  Imprisonment  Mr.  and  Mrs. 
Ward  became,  If  It  was  wrongful.  Joint  tort- 
feasors with  the  defendants,  and  equally  re- 
sponsible In  damages  to  the  plaintiff.  The 
moment,  therefore,  that  Mr.  and  Mrs.  Ward 
were  discharged  from  any  claim  of  liability 
In  this  respect,  the  defendants  were  also  dis- 
charged by  (deration  of  law.  It  follows  that 
the  only  proper  course  was  pursued  when  the 
jury  were  directed  to  return  a  verdict  In  their 
faTor.  McVeigh  v.  Blpley,  77  Conn,  186, 141, 
58  AtL  701. 

There  Is  no  error. 

The  other  Judges  concurrea. 


LAMBERT  HOISTING   ENGINE   CO.   v. 
CARMODY. 

SAME  ▼.  CAJtMODY  et  al. 

(Sapreme  Court  of  X^rors  of  Connecticat    Dec. 
18,  1906.) 

1.  EiviDXRCK  —  Pabol  Evidenck  AFFEcnna 

WamNOB  —  CONTBAOTS. 

On  an  issue  as  to  whether  a  written  con- 
tract was  one  for  the  sale  of  certain  machinery 
or  a  lease  thereof  it  was  proper  to  admit  eyi- 
dence  of  negotiations  leamng  np  to  the  con- 
tract, for  the  purpose  of  determining  tbe  In- 
tmt  and  purpose  of  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
TDl.  20,  Evidence,  |  2129.] 
2l  Saues — SAI.KS  DisnnouisHXD  fboi£  Othsb 

Trarsactiors. 

A  contractor  desired  to  rent  a  cableway,  and 
it  was  agreed  that  the  mannfactorer  should  sntH 
mit  a  proposal  to  rent  it,  the  contractor  stat- 
ii^  that  if  he  was  snccessfal  in  securing  a  large 
jM  he  might  wish  to  purchase,  and  it  was 
agreed  that  the  proiKwal  should  include  a  pro- 
vision that  in  case  of  purchase  the  rent  should 
apply  on  the  price.  A  written  proposal,  ac- 
cepted by  the  contractor,  provided  that  the 
rent  abonld  apply  on  the  price,  and  that  title 
to  the  machine  should  remain  in  the  manu- 
facturer until  paid  for.  Held,  that  the  con- 
tract was  one  of  bailment,  and  not  within  Gen. 
St  1902,  H  4864,  4865,  and  Pub.  Acts  1905, 
p.  324,  c.  113,  making  all  contracts  of  condition- 
al sale  absolute  sales  except  as  between  the  par- 
ties unless  acknowledged  and  recorded. 

Appeal  from  Superior  Court,  New  Haven 
County;    Joel  H.  Reed,  Judge. 

Action  by  the  Lambert  Hoisting  Engine 
Company  against  Maurice  F.  Carmody,  and 
action  by  the  same  plaintiff  against  the  same 
defendant  and  another.  The  actions  were 
tried  t(«ether,  and  judgment  rendered  in 
eaeh  in  favor  of  plaintiff,  and  defendants 
appeal.    Affirmed. 

•nie  finding  showed  these  facts:  The 
plaintiff  Is  a  New  Jersey  corporation  engaged 
In  the  bnsinesB  of  making,  selling,  and  leas 
Ing  bolstlng  engines  and  cableways.    In  July, 


1906,  another  New  Jersey  oorporatton,  the 
McGovem  Construction  Company,  having  a 
contract  with  the  dty  of  Waterbury,  Conn., 
to  build  a  sewer,  stated  to  the  former  com- 
pany that  It  wanted  to  rent  a  cableway  for 
use  under  a  contract  with  said  city,  and 
asked  what  the  rental  would  be.  Tbe  "ask- 
ing price"  first  named  was  $26B,  but  It  was 
finally  agreed  that  the  Lambert  Company 
should  submit  a  proposal  to  rent  a  cable- 
way  at  $200  a  month,  payable  In  advance, 
and  the  Mc(3ovem  Company  stating  that  it 
It  were  successful  In  securing  a  large  job 
It  might  wish  to  purchase  It  Th^  ag^reed 
that  the  proposition  should  include  a  provi- 
sion that  if  It  should  purchase,  the  rent 
paid  should  apply  on  the  purchase  price. 
The  McGovem  Company  asked  to  rent  it 
for  three  months  only,  but  the  Lambert  Com- 
pany refused  to  rent  it  for  less  than  four 
months.  A  proposal  was  thereuron  drawn 
up  by  the  Lambert  Company,  and  soon  aft- 
erwards accepted  in  New  Jersey  by  tlie  Mc- 
Govem Company,  reading  as  follows:  "Pro- 
posal for  Lambert  Sewer,  Portable  Cableway, 
Hoisting  and  Conveying  Simultaneously. 
Newaift,  N.  J.,  July  20,  1905.  McGovem 
Constractlon  Co.,  Trenton,  N.  J. — Gentlemen: 
We  agree  to  deliver,  f.  o.  b.  cars,  Newark, 
N.  J.,  a  complete  cableway  of  the  Lambert 
Hoisting  Engine  Co.  type,  as  follows:  Span, 
three  hundred  feet"  (A  detailed  description 
followed.)  "Erection.  We  will  erect  the  ca- 
bleway on  such  part  of  your  work  as  you 
may  direct  you  to  furnish  all  necessary 
labor;  and  we  will  place  the  machine  In 
working  order  by  furnishing  a  man  familiar 
with  the  woriclng  system,  who  will  superin- 
tend the  erection,  and  who  will  stay  with  the 
machine  for  a  time  after  it  Is  erected  to  in- 
struct your  engineer,  etc.  We  will  expect 
you  to  fumisb  all  necessary  permits,  coal, 
water,  and  to  dig  the  holes  for  anchorages. 
The  price  of  the  above  cableway  specified  Is 
three  thousand  one  hundred  and  fifty  dollars 
f.  o.  b.  cars,  Newark,  N.  J.  We  will  rent 
tbe  above  machine  for  tbe  sum  of  two  hun- 
dred dollars  ($200)  per  month  in  advance, 
for  the  period  of  not  less  than  four  months, 
the  rent  to  apply  on  the  purchase  price  at 
any  time  In  tHe  aforesaid  months.  If  the 
prospective  purchaser  does  not  wish  to  pur- 
chase this  machine.  It  is  understood  that 
he  is  to  pay  the  freight  back  to  Newark,  N, 
J.,  and  to  return  in  good  condition,  subject 
to  wear  and  tear.  The  right  of  title  to  tbe 
machine  herein  referred  to  is  to  remain  in 
the  Lambert  Hoisting  Engine  Company  un- 
til paid  for  by  tbe  prospective  purchaser. 
Lambert  Hoisting  Engine  Company  by  J. 
G.  Delaney.  We  hereby  accept  the  above 
proposition,  and  order  from  you-one  of  these 
machines  as  specified.  McGovem  Construc- 
tion Company,  William  F.  McGovem,  Pres't 
[Oo.'8  Seal.]  Attest:  George  Pfeffer,  Jr., 
Sec'y."  This  contract  was  never  acknowl- 
edged before  any  competent  authority,   nor 
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recorded  In  any  public  oflBce  either  In  New 
Jersey  or  Connecticut.  Under  the  contract, 
the  cableway  as  described  was  shipped  by 
the  Lambert  Company,  in  August,  from  New- 
ark to  the  McGovem  Company  at  Waterbury, 
and  soon  after  its  arrival  placed  In  positloa 
for  work  on  said  sewer,  and  thereafter  used 
under  said  contract  by  the  McGovem  Com- 
pany until  November  11,  1905,  when  it  aban- 
doned the  work,  and  left  the  cableway  with 
no  one  In  charge  of  It.  On  November  ISih 
the  Lambert  Company  sent  an  agent  to  as- 
sert its  right  to  it,  who  engaged  a  man  to 
guard  it  temporarily.  It  was  so  heavy  that 
it  could  not  be  readily  removed.  On  No- 
vember 24th  the  defendant  Carmod}',  as  a 
constable,  attached  it  as  the  property  of  the 
McOovem  Company,  in  a  suit  brought  by  the 
other  defendant,  the  Waterbury  Lumber  & 
Coal  Company.  In  January,  1903,  It  was 
replevied  In  this  action.  After  the  Bh!pm«it 
of  the  cableway,  no  communication  of  any 
kind  in  regard  to  said  machine  was  had  be- 
tween the  plaintiff  and  the  McOorern  Com- 
pany except  that  the  plaintiff  sent  bill* 
and  dunning  letters  to  the  McOovem  Com- 
pany, requesting  payment  of  said  rent  of 
$200  a  month.  The  plaintiff  never  made 
any  claim  against  the  McGovem  Company 
for  the  purchase  price  of  said  mactiinery, 
but  merely  claimed  the  agreed  rental.  The 
McGovem  Company  never  paid  any  part  of 
said  rental  to  the  plaintiff.  The  McGoveru 
Company  never  exercised  Its  option  or  privi- 
lege of  purchasing  said  machine,  and  no  con- 
tract of  sale  was  made  between  it  and  the 
plaintiff,  unless  that  above  set  forth  is  such  a 
contract.  Two  hundred  dollars  a  month,  the 
amount  of  rent  named  In  said  writing  madR 
by  the  plaintiff  and  the  McGovem  Company, 
is  a  fair,  reasonable,  and  moderate  price  for 
the  rent  of  said  machine.  Upon  these  facts, 
the  superior  court  came  to  the  conclusion  that 
the  written  proposal,  as  accepted,  was  a 
contract  of  bailment,  and  not  of  conditional 
sale,  nor  such  a  writing  that  as  between  the 
parties  to  the  action  it  evidenced  an  abso- 
lute sale  of  the  property  described  In  it, 
under  the  provisions  of  sections  4861  and 
4865  of  the  General  Statutes  of  1S02.  and 
diapter  113,  p.  824,  of  the  Public  Acts  of 
1906.  In  August,  1905,  the  McGovem  Com- 
pany stated  to  the  Lambert  Company  that  It 
wished  to  rent  another  cableway  for  the 
same  purposes  and  on  the  same  terms,  and 
the  result  was  the  shipment  by  the  latter  to 
the  former,  in  September,  of  another  cab'e- 
way,  under  an  accepted  written  proi  o  al 
identical  in  terms  with  that  relating  to  the 
cableway  first  shipped,  except  that  it  wns 
dated  August  15,  1005,  and  the  price  named 
In  the  event  of  a  purchase  was  $3,250.  This 
cableway  was  left  like  the  other,  when  work 
on  the  sewer  was  abandoned  by  the  Mc- 
Govem Company  in  November,  and  in  all 
other  respects  the  facts  and  legal  conditions 
were  similar  to  those  above  detailed  with 


respect  to  the  cableway  first  shipped,  ex- 
cept that  the  constable  held  the  second  cable- 
way  under  an  attachment  for  a  differe.it 
creditor  of  the  McGovem  Company.  Each 
writ  of  replevin  was  Issued  more  than  fv>ur 
months  after  the  cableway  replevied  bad 
passed  into  the  possession  of  the  McOuvem 
Company. 

Nathaniel  R.  Bronson  and  Terrenoe  F. 
Carmody,  for  appellants.  Edwin  &  Hont, 
for  appellee. 

BALDWIN,  J.  (after  stating  the  facts). 
By  Gen.  St  1902,  U  4864,  4865,  and  Public 
Acts  of  1905,  p.  324,  c.  113,  all  contracts  for 
the  conditional  sale  of  personal  property, 
other  than  household  furniture,  musical  in- 
struments, phonographs,  and  phonograph 
supplies,  bicycles,  or  property  exempt  from 
attachment  and  execution,  "shall  be  in  writ- 
ing, describing  the  property  and  all  condi- 
tions of  said  sale,  and  shall  be  acknowledxed 
before  some  competent  authority,  and  record- 
ed within  a  reasonable  time  In  the  town 
clerk's  office  in  the  town  where  the  vendee 
resides;"  and  all  conditional  sales  of  per- 
sonal property  not  made  in  conformity  to 
these  provisions  "shall  be  held  to  be  abso- 
lute sales,  except  as  between  the  vendor  and 
vendee  or  their  personal  representatives,  and 
all  such  property  shall  be  liable  to  be  taken 
by  attachment  and  execution  for  the  debts 
of  the  vendee,  in  the  same  manner  as  any 
other  property  not  exempted  by  law." 
There  is  nothing  in  the  facts  specially  fonnd 
which  militates  against  the  conclusion  of 
the  superior  court  that  the  contracts  on 
which  the  defendants  rely  in  support  of  their 
attachments  were  contracts  of  bailment,  and 
not  contracts  for  a  sale.  While  the  dress 
in  which  the  parties  to  a  conditional  sale 
may  clothe  their  agreement  is  not  of  con- 
trolling Importance  in  determining  the  rights 
of  creditors  under  our  statutes  the  insertion 
In  a  contract  of  balfthent  or  lease  of  a  pro- 
vision giving  on  option  of  purchase  at  a 
fixed  price,  and  making,  In  case  of  its  exer- 
cise, payments  previously  made  in  the  form 
of  rent  applicable  to  the  purchase  price, 
does  not,  as  matter  of  law,  turn  the  bailee 
or  lessee  into  a  conditional  vendee.  His 
character  and  position  depend  on  the  real 
intent  and  purpose  of  the  contract  The 
negotiations  leading  up  to  the  contracts  out 
of  which  this  litigation  has  arisen  may 
properly  be  considered  in  determining  their 
Intent  and  purpose  as  between  the  parties 
to  these  actions.  Bartholomew  v.  Muzzy, 
61  Conn.  387,  392,  23  Atl.  604,  29  Am.  St 
Rep.  200.  The  preliminary  negotiations  be- 
tween the  Lambert  Company  and  the  Mc- 
Govem Company  in  respect  to  each  of  the 
cableways  began  with  a  request  for  a  lease, 
and  the  naming  by  the  former  of  a  rent  con- 
siderably higher  than  that  finally  inserted  in 
the  proposal.  The  Indeflnlteness  of  the  term 
for  which  the  cableways  were  turned  over  to 
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tbe  Lambert  Company,  the  fact  that  no 
rent  was  ever  paid,  and  all  tbe  other  clr- 
cnmatances  of  eadi  case,  were  to  be  and  were 
considered  by  tbe  trial  judge  In  determining 
whethtf  tbe  original  requests  were  mere  pre- 
tenses to  give  a  false  look  to  tbe  arrange- 
mmt  to  be  made.  What  It  really  was  re- 
mained a  question  of  fact,  and  Is  conclusive- 
ly settled  as  such  by  tbe  finding  of  the 
BiVMior  court  Harris  v.  Coe,  17  Conn.  157, 
162,  41  AU.  662;  Romeo  r.  Martucd,  72 
Oonn.  QOi,  009.  46  Atl.  1,  99,  47  L.  R.  A. 
801,  77  Am.  St  Bep.  327.  The  defendants 
are  right  In  their  contention  that  tbe  con- 
tract imposed  on  the  Lambert  Company  a 
duty  to  sell  at  the  price  named  should  tbe 
McGoTem  Ownpany  conclude,  within  tbe 
specified  period  of  fonr  months,  to  purchase. 
But  the  option  to  buy,  thns  created,  might 
well  be  a  mere  incident  of  a  bailment  for 
hire.  The  only  duty  which  the  McGovem 
Company  assumed,  aside  from  the  iiroper 
care  of  the  cableway.  was  to  pay  a  monthly 
rent  in  advance  for  not  less  than  fonr 
months,  and  eventually  to  return  it  to  New 
Jersey,  If  it  should  not  be  purchased.  These 
considerations  dispose  of  all  tbe  reasons  of 
aK)eiU  which  m«:lt  discnsslon,  and  make  It 
unnecessary  to  inquire  whether  If  there  had 
been  oondltlona]  sales  of  the  cableways,  our 
statute  would  have  called  for  the  record 
of  the  papers  either  In  New  Jersey,  where  the 
McGovem  Company  bad  its  corporate  seat 
or  in  Waterbury,  where  It  was  working  un- 
der its  ccmtract 

There    Is  no   error   In   either   case.    Tbe 
other  Judges  concurred. 


BARKER  et  nx.  v.  LEWIS  STORAOB  & 
TRANSFER  CO. 

(Bnpieme  Court  of  Errors  of  Oonnecticnt    Dec. 

18,  1906.) 

L  Wabchousemkr  —  CoNVEBSion  —  Action 

— PiXADIHO. 

Where,  in  an  action  against  a  warehouse- 
man for  conversion  of  certain  household  goods, 
defendant  by  its  answer,  admitted  tliat  it  was 
a  bailee  of  the  property  in  tbe  capacity  of 
warehooseman,  and  that  plaintiffs  were  the 
joint  bailors  thereof,  defendant  thereby  admitted 
plaintiffs'  right  to  a  joint  recovery  on  proof 
of  the  alleged  conversion. 

2.  'BAXLittXT    —    COSVEBSIOH     BT    BAILEE    — 

Bailors'  Rioht  to  Suz. 

A  bailor  may  sue  his  bailee  for  the  let- 
ter's conversion  of  the  property  bailed. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  6,  Bailment,  (  68.] 

8.  Tbovbb  and   Convkbsior— REQDisiTEfi  or 

AcTiow— Rioht  of  Possession. 

A  present  right  of  possession  at  the  time 
of  a  conversion,  indepenaent  of  the  question  of 
ownership,  is  sufficient  to  support  an  action 
of  trover. 

fE'l.  Note.— -For  cases  in  point,  see  Cent  IMg. 
rol.  47,  Trover  and  Conversion,  fS  119,  121, 122.] 

4.  Uaiuibmt— Dknial  of  Title— Estoppel. 

In  an  action  against  a  bailee  for  conver- 
tion,  defendant  is  estopped  from  denying  the 


title  of  his  bailors,  no  paramount  title  having 
intervened. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  6,  Bailment  {  32.] 

5.  Wabehoobeuer— ConvEBSioH  of  Profebtt 
— Pleading. 

Where,  in  an  action  against  a  warehouse- 
man for  conversion  of  property  stored,  defend- 
ant admitted  receiving  the  property  from  plain- 
tiffs as  joint  bailors  In  defendant's  capacity  as 
warehouseman,  defendant  admitted  that  its  duty 
was  tliat  which  the  law  attaches  to  the  conceded 
relation,  no  special  contract  or  arrangement  lim- 
iting defendant's  obligation  having  been  pleaded. 

6.  Tboveb  and  Conversion  —  Meabube  of 
Damages— Household  Goods— Books. 

The  rule  that  plaintiff  in  an  action  for 
conversion  of  household  goods  is  not  restricted 
to  the  price  which  could  be  realized  by  a  sale 
thereof  in  the  market  but  may  recover  die 
value  of  the  goods  to  him,  based  on  the  actual 
money  loss  resulting  from  his  l>eing  deprived  of 
the  property,  excluding  sentimentd  value,  etc^ 
applies  to  books  kept  for  personal  use. 

7.  Wabeuousemen  —  Ix>ss   of   Goods  —  Cabk 

REQUIBED — INSTBUCTIONS. 

In  an  action  against  a  warehouseman  for 
conversion  of  goods  stored,  an  instruction  tliat 
he  was  only  traund  to  exercise  such  care  as  was 
taken  by  other  persons  owning  and  keeping 
storage  warehouses  in  the  vicinity  of  defend- 
ant's warehouse  was  erroneons. 

8.  Evidence— ExPEBTB— Opinion. 

Where  an  expert  was  called  to  testify  •• 
to  the  value  of  certain  personal  property.  It 
was  proper  for  tbe  court  to  refuse  to  permit 
him  to  give  his  opinion  in  answer  to  a  question 
which  did  not  include  the  facts  on  which  the 
opinion  was  to  be  based. 

[Ed..  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  g{  2360,  2370.] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County;  Jacob  B.  UUman,  Judge. 

Action  by  David  O.  Barker  and  wife 
against  the  Lewis  Storage  &  Transfer  Com- 
pany. From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

Robert  L.  Munger,  for  appellant  George 
B.  Beers  and  Carl  A.  Mears,  for  appellees. 


PRENTICE,  J.  This  action,  to  recover 
damages  for  the  alleged  conversion  of  cer- 
tain household  goods  left  on  storage  with 
the  defendant  as  warehouseman,  has  once 
already  been  t>efore  this  court  when  a  new 
trial  was  awarded.  78  Conn.  198,  61  Atl. 
363.  Upon  the  retrial,  it  having  appeared, 
as  tbe  defendant  claimed,  that  some  of  tbe 
property  in  controversy  belonged  to  the 
plaintiff  husband  In  his  own  rigtit  and  some 
to  the  plaintiff  wife  in  some  right  and  that 
the  plaintiffs  were  married  between  1S49 
and  1877,  the  defendant  presented  a  number 
of  elaborately  drawn  requests  to  charge  the 
jury  upon  a  variety  of  matters  covering  the 
field  of  the  ownership  of  personal  property 
by  husband  and  wife  intermarried  during  tbe 
period  stated  and  their  rights  to  legal  redress 
for  the  conversion  of  such  property,  all  lead- 
ing up  to  the  general  propositions  that  it  was 
the  duty  of  the  plaintiffs  to  establish  Fuch 
a  title  as  would  warrant  a  judgment  cither 
In  their  joint  names  or  in  the  individual 
name  of  one  of  them  for  such  portion  of  the 
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property  described  In  the  complaint  as  might 
be  shown  to  belong  to  him  or  her;  that  this 
duty  inToIved,  as  a  condition  of  recovery, 
the  partlcniarizatlon  of  the  items  belonging 
to  each  ownership  and  their  value;  and  that. 
If  It  should  appear  that  one  portion  of  the 
property  belonged  to  the  husband  In  bis  own 
right  and  another  portion  to  the  wife  either 
as  her  sole  and  separate  estate  or  as  her  es- 
tate vesting  In  her  husband  as  trustee,  the 
defendant  was  entitled  to  a  verdict  Upon 
the  trial  the  defendant  offered  evidence  to 
show  that  the  goods  were  received  by  It  un- 
der a  special  verbal  contract  or  arrangement 
whlcl^  restricted  Its  duty  and  limited  Its  li- 
ability. All  such  evidence  was  excluded. 
Two  requests  to  charge  also  dealt  with  this 
aspect  of  the  case,  the  court  having  been  ask- 
ed to  instruct  the  Jury,  In  effect,  that,  if 
certain  assumed  facts  should  be  found,  a  dif- 
ferent liability  would  be  imposed  upon  the 
defendant  than  thaf  which  the  law  Imposes 
upon  warehousemen.  The  court  refused  to 
give  such  instructions.  The  action  of  the 
court  In  these  matters  Is  made  the  subject 
Of  a  number  of  reasons  of  appeal. 

The  plaintiffs,  who  are  nowhere  In  the  writ 
<ff  pleadings  described  as  husband  and  wife, 
alleged  In  their  complaint,  and  the  answer 
admitted,  that  the  defendant  was  a  ware- 
houseman carrying  on  business  in  New 
Haven.  They  further  alleged  that  they,  be- 
ing the  owners  thereof,  delivered  to  the  de- 
fendant as  such  warehousman  for  storage 
the  property  In  question.  The  answer  In 
terms  admitted  this  allegation,  omitting 
therefrom  the  words  "being  the  owners 
thereof."  No  special  contract  or  arrange- 
ment was  set  up  In  the  answer.  The  defend- 
ant thus  stood  upon  the  pleadings  as  ad- 
mitting that  It,  In  the  capacity  of  ware- 
houseman, was  the  bailee  of  the  property 
and  that  the  plaintiffs  were  the  Joint  bailors 
thereof.  This  admission  Involved  an  admis- 
sion of  the  plaintiffs'  right  to  a  Joint  recov- 
ery In  their  action  upon  proof  of  the  alleged 
conversion.  It  is  a  familiar  principle  that 
a  bailor  may  sue  his  bailee  for  the  latter's 
conversion  of  the  thing  balled.  6  Cyc.  214, 
and  cases  cited.  The  present  right  of  pos- 
session at  the  time  of  conversion  Is  sufficient 
to  support  an  action  of  trover.  Ashmead 
V.  Kellogg,  23  Conn.  76.  Ownership  was 
therefore,  unnecessary  to  be  alleged  and  as 
unnecessary  to  be  proved.  As  bailee  the  de- 
fendant was  estopped  from  denying  the  title 
of  Its  bailors,  no  paramount  title  having  in- 
tervened. Bigelow  on  Estoppel,  385,  note;  The 
Idaho,  83  U.  S.  675,  23  L.  Ed.  078.  The  ad- 
mission of  a  Joint  delivery  by  the  plaintiffs 
carried  with  it  the  estoppel  against  a  denial 
of  the  corresponding  Joint  title  and  a  con- 
cession of  a  Joint  right  of  action  If  any  there 
was.  The  admissions  of  the  answer,  as  they 
were  unaccompanied  by  any  averment  of  a 
special  agreement  or  arrangement  limiting 
the  obligation  which  the  defendant  prima 
facie  assumed  as  a  coufessed  warehouse-  I 


man  In  his  relation  to  the  plaintiffs,  also  car- 
ried with  them  the  admission  that  its  duty 
was  that  which  the  law  attaches  to  the  con- 
ceded relation.  If  it  wished  to  avail  Itself 
of  any  such  special  contract  or  arrangement 
it  was  its  duty  to  have  pleaded  it. 

The  defendant  complains  of  the  rule  of 
damages  which  the  court  instructed  the  Jury 
to  apply,  for  the  reasons  (1)  that  the  Jury 
were  not  told,  as  requested,  that,  to  Justify 
an  award  of  damages  under  the  special  rule 
prescribed  by  this  court  upon  the  former  ap- 
peal of  this  case  for  the  assessment  of  dam- 
ages for  tiie  convocsion  of  household  goods 
and  effects  owned  and  kept  for  personal  use. 
it  must  appear  that  they  were  so  owned  and 
kept  at  the  time  of  the  alleged  conversitm; 
and  (2)  that  the  books  which  were  included 
in  the  list  of  property  claimed  to  have  been 
converted  were  not,  as  requested,  excluded 
from  the  operation  of  this  special  ml&  The 
special  rule  referred  to  was  given  to  the  Jury 
In  the  language  of  this  court  which  express- 
ly limited  its  application  to  household  fur- 
niture and  effects  owned  and  kept  for  per- 
Bonal  nsa  The  Jury  could  not  have  under- 
stood that  the  rule  was  one  of  wider  appli- 
cation, and  for  the  court  to  have  added  the 
statement  which  defendant's  counsel  In  their 
request  appended  to  their  recital  of  the  rule 
would  have  been  only  to  repeat  what  had 
already  been  expressed.  The  nonexcluslon 
of  the  books  from  the  application  of  the  rule 
was  plainly  Justified  by  the  language  of  our 
former  opinion  and  was  correct  The  reason 
of  the  rule  is  as  applicable  to  that  class  of 
household  effects  owned  and  kept  for  person- 
al use  as  to  any  other. 

The  defendant  further  complains  because 
the  court  refused  to  tell  the  Jury,  as  request- 
ed, that  the  ordinary  care  which  the  defend- 
ant was  required  to  exercise  was  "to  be  as- 
certained by  the  use  of  such  care  as  Is  tak- 
en by  other  persons  owning  and  keeping  stor- 
age warehouses  in  the  vicinity  of  the  defend- 
ant's warehouse."  This  request  did  not  em- 
body a  correct  statement  of  the  law,  and  was. 
therefore,  properly  refused.  Leach  v.  Beards- 
lee,  22  Conn.  408;  Smith  v.  Phlpps,  65  Conn. 
802,  307,  32  Atl.  867.  The  subject-matter  of 
the  request  was  covered  by  the  court  in  sub- 
stantially correct  Instructions.  Stem  v.  Sim- 
ons, 77  Conn.  150,  153,  58  AO.  696. 

All  of  the  remaining  matters  embraced 
In  the  reasons  of  appeal  which  have  been 
pursued  In  the  defendant's  brief  relate  to 
rulings  upon  the  admission  of  testimony. 
In  all  79  such  rulings  are  made  the  basis  of 
appeaL  The  correctness  of  not  a  few  ot 
these  Is  the  necessary  corollary  of  our  con- 
clusions already  expressed.  Of  the  remain- 
der a  few  only  call  for  attention. 

Among  the  articles  enumerated  in  the 
schedule  of  property  embodied  in  the  com- 
plaint was  some  kitchen  tinware  valued  at 
$15.  For  the  purpose  of  showir>g  the  condi- 
tion of  these  articles  before  they  were  stored, 
the  defendant  offered  a  witness  who  bad 
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rented  the  house  and  hoiuehold  effects  of  the 
plaintiffs  far  a  period  of  time.  She  was 
then  asked  a  series  of  questions  which  the 
defendant  claimed  for  the  purpose  stated, 
ind  they  were  excluded.  Had  these  rulings 
t)een  Incorrect,  we  should  scarcely  be  justi- 
fied in  granting  a  new  trial  therefor,  so 
trifling  was  the  amount  involyed  in  them  as 
compared  with  the  Judgment  Old  Saybroolc 
T.  Milford,  76  Conn.  152,  56  AO.  498.  But 
an  examination  of  the  questious  shows  that 
while  certain  of  them  might  have  been  ad- 
mitted in  the  exercise  of  a  reasonable  dis- 
cretion, they  all  contained  an  element  which 
made  them  technically  objectionable  and 
justified  the  rulings.  The  simple,  direct  and 
natural  inquiry  to  elicit  the  witness'  testi- 
mony as  to  the  condition  of  the  articles  was 
not  asked.  Had  it  been,  an  answer  would 
nnquestionabiy  have  been  admitted. 

The  defendant  presented  as  a  witness  a 
dealer  upon  the  installment  plan  In  house 
furniture  and  furnishings.  He  was  asked  If 
he  had  been  present  in  court  during  the  trial 
and  beard  the  evidence  of  Mrs.  Barker  and 
the  other  witnesses  as  to  the  condition,  kind, 
and  quality  of  the  furniture  In  question. 
Cpon  objection  an  answer  was  claimed  as 
Iniroductory  to  another  as  to  his  opinion  as 
to  the  value  of  the  furniture  and  "what  It 
would  cost  to  replace  such  furniture  for  the 
purpose  for  which  it  was  used  by  the  plaln- 
titTs."  It  is  a  sufBdent  answer  to  this  claim 
of  error  to  observe  that  It  was  proposed  to 
interrogate  the  witness  without  including  in 
the  questions  the  facts  upon  which  he  was 
to  give  his  opinion.  It  is  not  error  to  de- 
cline to  permit  a  witness  to  so  testify.  Bar- 
ber's Appeal,  63  Conn.  303,  408,  27  Atl.  973, 
22  L.  R.  A.  90. 

None  of  the  remaining  rulings  Involve  any 
question  of  interest  We  have  examined 
them  all,  only  to  find  that  they  are  either 
intrinslcaly  correct  within  the  domain  of  the 
court's  reasonable  discretion,  or  palpably 
harmless  to  the  defendant 

There  is  no  error.  The  other  Judges  oon- 
corred. 


DBJON  V.   STREET. 

(Snpreme  Court  of  Errors  of  Connecticut    Dec 
18,  1906.) 

1.  AnACHHSKT  —  Omen's  Rbcmpt  —  Obai. 

AOREEUENTS — MkBOER. 

Where  an  officer's  receipt  for  property 
levied  on  was  signed  by  a  director  of  a  cor- 
poration in  bis  individnal  capacity,  his  Indivi- 
dual liability  oouid  not  be  affected  by  an  alleged 
prior  parol  agreement  that  he  should  sign  th4 
paper  in  his  capacity  as  director,  and  not  other- 
wise, which  was  never  consummated. 

2.  EviDBWCK  —  WKrrra:?  Irstbumbnt  — PaioB 
Pabol  Aobeemknt. 

Wbetb  an  officer's  receipt  for  property 
leried  on  was  signed  by  a  director  of  a  cor- 
poration in  bis  individual  capacity,  a  prior 
parol  agreement  that  he  shonld  sign  as  director 
onij  was  repugnant  to  the  written  contract 
tod  could  not  be  proved. 

65  A.— 10 


&  ATTAcmaiiT— Ofticbb'b  Reckipt— B'ba.ud— 

PtXADINO. 

Where,  in  an  action  on  an  officer's  receipt 
for  property  levied  on  signed  by  defendant  In 
his  individual  capacity,  defendant  pleaded  that 
l>efore  he  signed  the  receipt  It  was  agreed  be- 
tween him  and  the  officer  that  be  should  sign 
in  his  capacity  as  director  of  the  corporation 
and  not  otherwise,  and  that  plaintiff  would  hold 
defendant  liable  only  as  director,  it  was  insuffi- 
cient to  raise  the  issue  that  defendant's  signa- 
ture to  the  receipt  was   obtained   by  fraud. 

4.  SAJIE— DKFEKSSa— ESTOPFEI,. 

Where  a  receipt  for  property  levied  on  re- 
cited that  the  signers  were  thereby  estopped 
from  denying  that  the  property  was  the  prop- 
erty of  the  defendant  in  the  attachment,  one 
of  the  signers  in  an  action  on  the  receipt  was 
estopped  to  plead  that  the  property  belonged 
to    another, 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  5,  Attachment  S§  621,  626.] 

5.  Same— EJviDKNCK. 

Where   a   receipt   for   property    levied   on 

Srovided  that  the  receiptor  was  estopped  from 
enying  the  value  of  the  property  as  fixed,  and 
that  the  property  belonged  to  the  defendant  in 
attachment  defendant  was  not  entitled  to  prove 
that  the  property  belonged  to  another,  was  sul>- 
ject  to  prior  attachments  and  mortgage  incum- 
brances ;  that  the  interest  in  the  goods  secured 
by  the  attachment  was  of  little  or  no  value; 
that  the  judgment  defendant  had  been  declared 
insolvent  and  its  insolvent  estate  was  still  un- 
settled. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attachment   S{   621,   626.] 

6.  Same— Reckipt— Validitt. 

A  receipt  for  property  levied  <w  under  an 
attacliment  providing  that  the  receiptor  was 
estopped  to  deny  that  the  property  was  attach- 
ed, that  the  receiptor  had  received  it  from  the 
officer,  and  that  the  property  l>elonged  to  the 
attachment  defendant,  and  was  of  the  value 
named  in  the  receipt  was  valid. 

7.  Same— Defenses. 

In  an  action  on  an  officer's  receipt  for  at- 
tached property,  the  fact  that  the  judgment  ol)- 
tained  by  the  plaintiff  in  attachment  had  been 
satisfied  was  matter  of  defense  which  plaintiff 
was  not  bound  to  negative. 

8.  Same— Pbima  Facie  Case. 

In  a  suit  on  an  officer's  receipt  for  prop- 
erty levied  on,  plaintiff  established  a  prima  facie 
case  when  he  proved  the  receiptor's  refusai  to 
deliver. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attachment  S  625.] 

9.  Same— Demand— Time. 

Where  the  complaint  on  an  officer's  receipt 
for  attached  property  alleged  a  demand  mEiae 
during  the  continuance  of  the  attachment  lien, 
whether  the  demand  was  made  l>efore  or  after 
rendition  of  judgment  in  the  attachment  suit 
was  only  material  on  the  question  of  damages. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attachment,  §§  625,  627.] 

10.  Pleading— Defects— Waiveb. 

Where  a  complaint  on  an  officer's  receipt 
for  property  attached  was  defective  in  not 
stating  the  time  of  the  demand  made  with  ref- 
erence to  the  rendition  of  the  judgment  in  the 
attachment  suit,  the  defect  was  one  of  form, 
which  was  waived  by  defendant's  failure  to 
demur,  his  denying  the  allegation  as  made,  and 
going  to  trial. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol,  39,  Pleading,  {  1360.] 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County. 

Action  by  J.  Peter  Dejon  against  Frederick 
B.  Street  on  an  officer's  receipt    From  a 
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Jadgment  In  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Robert  G.  Stoddard,  for  appellant  San- 
ford  B.  Martin  and  John  Ellllott,  for  appellee. 

HAMERSLBY,  J.  On  December  30,  1901, 
tbe  plaintiff,  a  deputy  aherUT  for  New  Haven 
county,  as  such  officer,  had  In  his  hands  for 
service  a  writ  of  attachment  against  the  East 
Haven  Manufacturing  Company  (a  corpora- 
tion), the  defendant  In  an  action  In  which  the 
Manhattan  Straw  Board  Company  was  plain- 
tiff, returnable  to  the  court  of  common  pleas 
for  New  Haven  county  on  the  first  Tuesday 
of  February,  1802,  and  by  authority  of  said 
writ  attached  certain  goods  of  the  said  the 
East  Haven  Manufacturing  Company,  being 
the  same  goods  enumerated  In  the  officer's  re- 
ceipt hereinafter  mentioned.  On  June  14, 
1902,  the  defendant  signed  and  delivered  to 
the  plaintiff  a  receipt  for  said  property  at- 
tached as  aforesaid,  which  receipt  was  also 
signed  by  C.  F.  Webster,  president,  and  by 
G.  W.  Ulrich,  treasurer,  and  by  O.  F.  Web- 
ster and  by  O.  W.  Ulrich,  Individually.  The 
receipt  was  a  Joint  and  several  undertalcing, 
tnd  acknowledged  the  receipt  by  the  signers 
of  said  goods  so  attached  by  said  officer  to 
the  value  of  |300,  and  the  signers  Jointly  and 
severally  agreed  "to  redeliver  the  same  In 
good  order  to  said  officer  or  to  any  officer 
legally  authorized  to  receive  the  same,  on  de- 
mand, or  In  default  thereof  to  pay  the  sum 
of  three  hundred  dollars,  or,  If  demand  be  not 
made  before  Judgment  is  rendered,  the  amount 
of  damages  and  costs  which  shall  be  recover- 
ed by  the  plaintiff  In  said  case,  if  the  same 
shall  not  exceed  said  sum";  and  It  was  also 
In  tbe  receipt  understood  and  agreed  between 
the  officer  and  the  signer  that  "the  under- 
signed are  hereby  estopped  from  denying  that 
the  property  herein  described  has  been  at- 
tached by  said  officer,  and  that  we  have  re- 
ceived the  same  from  him,  and  that  the  same 
Is  the  property  of  said  defendant,  and  is  of 
the  value  herein  named."  This  action  Is 
brought  upon  said  receipt,  a  copy  of  which 
Is  made  a  part  of  the  complaint  The  com- 
plaint alleges  the  official  position  of  the  plain- 
tiff and  the  placing  in  his  bands  for  service 
of  the  writ  of  attachment ;  the  execution  and 
delivery  of  the  receipt  by  the  defendant;  "on 
the  28th  day  of  May,  1903,  and  daring  the 
continuance  of  said  attachment  lien,  the  plain- 
tiff demanded  said  property  of  the  defendant, 
who  failed  to  redeliver  the  same." 

The  defendant  in  his  answer  admits  his 
signature  to  the  receipt  as  set  forth  In  the 
complaint,  and  sets  up  a  special  defense  aver- 
ring. In  substance,  (1)  that  before  his  signing 
the  receipt  it  was  agreed  between  him  and 
the  plaintiff  that  he  should  sign  the  paper  In 
the  capacity  of  director  of  the  East  Haven 
Manufacturing  Company,  and  not  in  his  In- 
dividual capacity;  (2)  that  It  was  further 
agreed  that  the  plaintiff  should  hold  the  de- 


fendant liable  on  said  receipt  only  as  such 
director,  and  not  In  his  individual  capacity; 
and  (3)  that  the  plaintiff  had  mad*  no  de- 
mand on  the  defendant  as  such  director  for 
redelivery  of  the  property  attached.  The  trial 
court  properly  sustained  a  demurrer  to  this 
special  defense.  The  agreement  between  the 
plaintiff  and  defendant,  witnessed  by  the  re- 
ceipt signed  by  the  defendant  In  his  Individual 
cai>aclty,  as  admitted  by  his  answer,  could 
not  be  affected  by  a  prior  agreement  for  en- 
tering Into  a  different  contract,  which  was 
never  consummated.  Moreover,  the  alleged 
agreement  that  the  defendant  should  be  held 
liable  on  the  receipt  only  as  director  was  In- 
consistent with  and  radically  different  from 
the  written  agreement  It  Is  not  averred  that 
the  modifying  agreement  was  in  writing.  On 
the  contrary,  the  pleadings  Indicate  that  it 
was  a  parol  agreement,  and  such  a  parol 
agreement  would  not  be  effective  to  alter  the 
written  one.  The  special  defense  cannot  be 
construed  as  alleging  that  the  signature  of 
the  defendant  to  the  receipt  was  obtained  by 
means  of  misrepresentations  made  by  tbe 
plaintiff,  which  is  the  only  claim  urged  by 
the  defendant  In  his  brief. 

The  defendant  amended  his  answer  by  al- 
leghig:  "(8)  The  property  described  In  Ex- 
hibit A  was  tbe  proper  estate  of  and  owned  by 
the  New  Haven  Savings  Bank,  a  corporation 
organized  under  the  laws  of  this  state,  and 
located  in  the  city  and  county  of  New  Haven, 
and  said  New  Haven  Savings  Bank  took  pos- 
session of  said  property,  and  appropriated  the 
same  to  its  own  use."  The  plaintiff  demurred 
to  this  paragraph  of  tbe  answer.  In  view 
of  the  admitted  estoppel,  the  trial  court  waa 
manifestly  correct  in  sustaining  this  demur- 
rer. Staples  V.  Fillmore,  43  Conn.  610.  The 
case  was  then  tried  to  tbe  court  upon  the  Is- 
sue raised  by  the  defendant's  denial  of  para- 
graph 8  of  the  complaint ;  the  answer  admit- 
ting the  allegations  of  the  other  paragraphs. 

During  the  trial  the  defendant  offered. 
In  mitigation  of  damages,  evidence  tending  to 
show  that  the  goods  attached  as  the  prop- 
erty of  the  East  Haven  Manufacturing  Com- 
pany were  not  the  property  of  that  coriwra- 
tion,  and  were  subject  to  prior  attachments 
and  mortgage  Incumbrance,  that  tbe  inter- 
est in  said  goods  secured  by  said  attach- 
ment was  of  little  or  no  value,  and  that  tbe 
East  Haven  Manufacturing  Company  had 
been  declared  insolvent  and  the  Insolvent  es- 
tate was  still  unsettled.  The  court  reject- 
ed the  evidence  on  the  ground  that  the  de- 
fendant was  estopped  by  the  officer's  re- 
ceipt from  proving  said  facts.  There  Is  no 
error  in  this  ruling.  The  parties  had  agreed 
upon  a  valuation  of  the  property,  that  this 
valuation  should  not  afterward  be  ques- 
tioned, and  that  tbe  defendant  is  esfbpped  by 
the  terms  of  his  contract  from  denying  that 
tbe  property  Is  of  tbe  value  therein  named. 
The  expressed  purpose  of  this  contract  was 
to  exclude,  as  between  the  officer  and  re- 
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celptor,  the  possibility  of  the  latter  ever 
cbaUenslng  either  the  title  to  or  the  agreed 
raloe  of  the  property  attached.  If  there 
were  other  facta  which,  notwithstanding  the 
admitted  ownership  and  value,  justified  the 
defendant  in  refusing  to  redeliver  the  prop- 
erty attached,  such  facts  were  not  Included 
In  the  evidence  offered,  and  were  not  al- 
leged toy  the  defendant  In  his  answer.  The 
dianceiy  doctrine,  by  which,  In  a  suit  on  a 
penal  bond,  the  defendant  may  be  relieved 
from  the  letter  of  bis  obligation,  was  not 
involved  in  the  coart's  ruling.  Such  a  con> 
tract  la  tiniformly  held  to  be  valid  and 
binding,  and  Its  validity  is  recognized  In 
the  cases  dted  by  the  defendant  In  support 
of  hlB  contrition.  McNamara  v.  Mattel,  74 
Conn.  170,  173,  60  Atl.  35;  New  Britain  v. 
New  Britain  Telephone  Co.,  74  Conn.  826, 
333,  50  Atl.  881,  1016;  Dills  v.  Doebler,  82 
Conn.  366,  368,  28  Atl.  398,  20  L.  B.  A.  432, 
86  Am.  St.  Rep.  345.  The  trial  court  did 
not  err  in  holding  and  ruling  that  the  plain- 
tiff was  entitled  to  recover  notwithstanding 
the  fact  that  no  evidence  was  offered  in  the 
trial  as  to  whether  or  not  the  Judgment  ob- 
tained by  the  Manhattan  Straw  Board  Com- 
pany had  even  been  satisfied.  The  fact  (It 
It  were  a  fact)  that  at  the  time  of  commen- 
cing the  salt  or  of  trial  the  judgment  was 
MtlBfled  was  a  matter  of  defense,  and  the 
burden  was  not  on  the  plaintiff  to  disprove 
inch  fact  in  making  out  his  prima  facie 
case.  The  plaintiff  had  made  out  his  case 
when  be  proved  the  refusal  to  deliver.  This 
refusal  was,  under  the  pleadings,  the  fact 
In  issue.  Any  claim  by  the  defendant  upon 
the  trial  of  a  state  of  facts  which,  admitting 
the  refusal  to  have  been  made,  would  show 
that  the  plaintiff  had  no  cause  of  action, 
was  matter  of  defense. 

The  defendant  makes  the  fnrther  claim 
that  the  complaint  alleges  a  cause  of  action 
based  npon  a  demand  made  for  redelivery  of 
goods  attached  before  judgment  was  ren- 
dered In  favor  of  the  attaching  creditor,  and 
that  the  evidence  proves  a  demand  made 
after  the  rendition  of  such  judgment,  and 
therefore  the  trial  court  has  rendered  a 
judgment  upon  facts  proved,  but  not  alleged. 
The  complaint  alleges  a  demand  made  during 
a  continuance  of  the  attachment  lien;  and 
this  may  be  proved  by  a  demand  made  either 
before  or  after  roidltion  of  judgment.  The 
time  of  demand,  whether  before  or  after 
judgment.  Is  not  of  the  substance  of  the 
eanse  of  action  allied,  although  It  may 
affect  the  amount  of  damages  recovered. 
In  this  case  it  could  in  fact  have  no  effect, 
as  tiie  amount  of  judgment  exceeded  the 
agr<>ed  valuation  of  the  property  attached. 
If  the  complaint  was  defective  in  not  stating 
the  time  of  the  demand  as  related  to  the 
rendition  of  the  judgment.  It  was  a  defect 
of  form  rather  than  of  substance;  and  the 
defendant  by  neglecting  to  demur,  by  deay- 
Igg  the  aUegatfon  as  made,  and  going  to 


trial    upon  the   issue   as  thus   framed  baa 
waived  the  defect 

There  Is  no  error  In  the  judgment  of  the 
court  of  common  pleas.  The  other  Judges 
concurred. 


CROTTT  V.  CITY  OP  DANBUBY  et  al. 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 
18,  1906.) 

1.  TaiAiy— NoHStTiT— Failubi  of  Paoor. 

Where,  in  an  action  against  a  city  and  a 
street  railway  company  for  injuries  caused  by 
a  defect  in  a  street,  there  was  no  cause  of  ac- 
tion alleged  against  the  railway  company  ex- 
cept one  based  on  its  failure  to  penorm  its 
statutory  duty  of  repairing  the  highway  with- 
in oertam  prescribed  limit£  and  ptaintiff  failed 
to  produce  any  evidence  of  the  existence  of  a 
defect  within  such  limits,  he  failed  to  make  a 
prima  facie  case,  entitling  the  railroad  company 
to  a  nonsuit  as  provided  by  Gen.  St  1902,  i 
761. 

W-^^^f-r^?""  <="«»  in  point,  see  Ont  Dig. 
vol.  46,  Trial,  H  359-861.] 

2.  Stbkkt  Railboads — Stbbbis— Dutt  to  Bx- 

PAIB. 

Where  a  street  railway  company  was  re- 

aniied  by  statute  to  keep  m  repair  a  part  of 
lie  street  on  which  its  tracks  were  laM  to  a 
distance  of  two  feet  on  each  side  thereof,  the 
railroad  company  owed  no  duty  to  travelers 
in  respect  to  the  repair  of  the  street  except 
the  specific  doty  imposed  by  the  statute. 
8.  JuDQicKNiv— Conclusiveness. 

Where,  in  a  statutory  action  against  a 
s^eet  railway  company  and  a  city  for  injuries 
from  a  defect  in  the  street,  plamtiS  suffered 
an  Involuntary  nonsuit  against  the  street  rail- 
way company  and  then  ek-cted  to  pursue  his 
action  against  the  city,  wliich  he  was  not  bound 
to  do,  and  was  defeated  in  a  trial  on  the  merits, 
he  was  bound  by  the  judgment 

4.  Tbiai<— Nonsuit— DKNiAi/—DiBaBnMON    o» 
Court. 

The  denial  of  a  nonsuit  in  favor  of  one 
of  two  defendants  is  wholly  within  the  discre- 
tion of  the  court 

6.   CONTINUARCX    —    SUBFBISE    —    DiBCBETION 
OF  COUBT. 

Where,  In  a  statntonr  action  against  a 
street  railway  company  and  a  city  for  injuries 
on  a  defective  street,  the  court  granted  an  in- 
voluntary nonsuit  in  favor  of  the  street  rail- , 
way  company  but  denied  a  nonsuit  in  favor 
of  the  city,  it  was  within  the  court's  discre- 
tion to  grant  the  city  a  continuance  on  tlie 
ground  that  it  had  prepared  to  try  the  ease 
as  an  action  primarily  against  the  street  rail- 
way company  and  only  inddentally  against  the 
city,  as  authorized  by  Gen.  St  19Qi^  8  3838, 
and  tliat  it  was  not  then  prepared  to  try  the 
action  as  one  against  the  city  for  a  defect  in 
the  portion  of  the  highway  under  its  care. 

6.  TBiAiy— Reokption  of  BvinsNOK— QuAi.in- 

OATIOWS. 

Where,  in  an  action  for  injuries  on  a  de- 
fective street  plaintiff  sought  to  introduce  de- 
fendant's map  as  a  part  of  plaintiff's  case  mere- 
ly as  "illustrative"  and  not  as  "accurate,"  the 
court  properly  heM  that  if  plaintiff  put  in 
a  map  as  an  exhibit,  it  must  go  in  without 
qiralification  with  such  explanations  as  plain- 
tiff might  wish  to  make  by  his  witnesses. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  48,  Trial,  i  126.] 

7.  WiTKEBBES    —    REOIBBCT     EXAMINATION    — 
RSFBESnlNQ  Memobt. 

Where  plaintiff,  on  redirect  examination  of 
hla  own  witness,  sought  to  examine  liim  as  to 
hia  testimony  on  a  former  trial,  the  court  prop- 
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erly  nil«4  that  tbe  examination  ahonld  be  oon- 
ducted  in  a  mnnner  ai^proprlate  to  the  pur- 
pose of  refreshing  the  witness'  meinory. 

[Ed.  Note— For  csms  in  point,  see  Cent  Dig. 
701.  50,  Witnesses,  H  897,  898.] 

8.  TeiaI/— RxquxsT  to  Chasoe. 

Where  the  ooart  properly  stated  the  law  to 
the  jury,  it  was  not  oound  to  change  the  lan- 
guage of  written  requests,  though  such  requests 
were  quoted  from  opinions  in  reported  cases. 

r-Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  U  651-659.] 

9.  Same. 

Where,  in  an  action  for  injuries  by  a  de- 
fect in  a  nlghway,  the  court  charged  that,  if 
plaintiff,  in  the  exercise  of  his  best  judgment, 
believed  the  sidewalk  to  be  dangerous  and  that 
that  the  roadway  was  a  safer  place  for  him  to 
travel,  the  fact  that  he  was  in  the  roadway 
could  not  bar  his  right  to  recover,  it  was 
not  error  to  refuse  a  request  that  it  was  not 
negligence  for  plaintiff  to  walk  in  the  roadway 
and  that  the  bare  fact  that  he  was  walking 
there  when  be  received  his  Injuries  could  not 
prevent  a  recovery. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
yoL  46,  Trial,  If  651-659.] 

10.  Tbial— WiioHT    or    Evidercb— Opimon 

OF   COUET. 

Where  the  court  submitted  the  qaestions 
of  fact  to  the  jury,  without  any  direction  as 
to  how  they  should  find  the  facts,  the  fact 
that  the  court  either  directly  or  inferentially 
expressed  its  opinion  on  the  facts  was  not 
'error  in  the  absence  of  abuse  of  discretion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol,  46,  Trial,  {{  436-43a] 

Appeal  from  Court  of  Common  Pleas, 
Fairfield  County;  Howard  J.  Curtis,  Judge. 

Stfitutory  action  (Gen.  St  1902,  {{  2013, 
2020.  3837,  3838)  by  John  Crotty  against  dly 
of  Danbury  and  another  for  injuries  caused 
by  a  defect  In  a  street  From  a  Judgment  in 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

Howard  W.  Taylor,  for  appellant  Samuel 
Tweedy,  for  appellant  Daubury  &  B.  St  Ky. 
Ca  J.  Moss  Ives,  for  appellee  City  of  Dan- 
bury. 

HAMERSLET,  J.  Division  street  Is  a 
public  highway  within  the  city  of  Danbury 
which  the  city  Is  bound  to  keep  In  repair. 
The  Danbury  &  Betbel  Street  Railway  Com- 
pany maintains  a  single  street  railway  track 
tbrouRh  said  street,  and  Is  bound  by  law  to 
keep  In  repair  that  part  of  Division  street 
between  the  rails  of  said  track  and  for  a  dis- 
tance of  two  feet  on  each  side.  On  the  even- 
ing of  December  12,  1903,  there  was  on  the 
surface  of  said  Division  street  on  the  eastern 
part  of  the  carriage  way  a  small  shallow 
bole  caused  by  a  break  In  an  underground 
water  pipe,  and  on  that  ep^ening  John  Crot- 
ty, the  plaintiff,  stepped  Into  this  hole  and 
was  thrown  down  and  Injured.  The  plain- 
tiff brought  this  action  to  recoTer  damages 
for  bis  Injuries  thus  received,  and  made  the 
city  and  the  railway  company  defendants. 
The  complaint  alleged  the  legal  duty  of  the 
defendant  dty  to  keep  said  Division  street 
in  repair,  and  also  the  legal  duty  of  the  de- 
fendant railway  company  to  keep  in  repair 


that  portion  of  Division  street  within  the 
rails  of  its  track  and  for  two  feet  on  each 
side,  and  claimed  damages  "by  force  of  the 
statute  In  such  cases  made  and  provided." 
Each  defendant  filed  a  separate  answer 
denying  material  allegations  of  the  com- 
plaint The  case  first  came  to  trial  to  a 
Jury  at  the  April  term,  1906,  of  the  court 
of  common  pleas.  At  the  trial,  after  the 
plaintiff  bad  produced  all  his  evidence  and 
rested  his  cause,  the  defendant  street  rail- 
way company  moved  for  a  Judgment  against 
the  plaintiff  as  In  case  of  nonsuit  This  mo- 
tion was  granted,  and  a  Judgment  as  In  case 
of  nonsuit  was  entered  In  favor  of  the  de- 
fendant street  railway  company  against  the 
plaintiff  on  April  27,  1906.  On  the  same  day 
the  plaintiff  filed  a  motion  to  set  aside  the 
Judgment  of  nonsuit  This  motion  was 
beard  and  denied  on  April  6,  1906.  The  de- 
nial of  the  motion  to  set  aside  the  nonsuit 
la  assigned  as  error. 

It  plainly  appears  from  the  evidence  re- 
ported that  the  plaintiff  produced  no  evi- 
dence from  which  a  Jury  could  find  that  tbe 
defect  in  the  highway  alleged  as  the  cause 
of  tbe  plaintiff's  injuries  was  within  that 
portion  of  the  highway  which  the  defendant 
railway  company  was  bound  to  keep  in  re- 
pair. There  was  no  cause  of  action  alleged 
against  the  defendant  railway  company  ex- 
cept one  based  upcm  its  failure  to  perform 
Its  statutory  duty  of  repairing  tbe  highway 
within  the  prescribed  limits.  Tbe  failure  of 
the  plaintiff  to  produce  any  evidence  of  the 
existence  of  a  defect  within  the  prescribed 
limits  was  necessarily  a  failure  to  make  out 
a  prima  fade  case,  and  the  court  properly 
granted  the  motion  for  a  nonsuit  Walllng- 
ford  V.  Hall,  64  Conn.  426,  430,  30  Atl.  47; 
Beckwith  v.  Farmlngton,  77  Conn.  318,  321, 
59,  Atl.  43.  The  defendant  railway  company 
owed  no  duty  to  the  plaintiff  in  respect  to 
tbe  repair  of  the  highway  except  the  specific 
duty  Imposed  upon  it  by  statute.  In  such 
case  no  duty  and  no  liability  exists  that  la 
not  Imposed  by  statute.  Lavlgne  v.  New  Ha- 
ven, 75  Conn.  693,  696,  65  Atl.  569.  There  la 
no  ground  for  tbe  plaintiffs  further  claim 
that,  in  the  special  statutory  action  author- 
ized by  section  38aS,  Gen.  St  1902,  against 
tbe  street  railway  company  and  the  munici- 
pality on  account  of  a  defect  In  that  portion 
of  a  highway  which  the  former  Is  bound  to 
keep  In  repair,  a  Judgment  as  in  case  of  non- 
suit In  favor  of  the  railway  company  Is  void 
because  In  such  an  action  such  a  Judgment 
can  only  be  rendered  in  favor  of  both  de- 
fendants. This  Is  a  very  peculiar  statutory 
action,  and.  so  far  as  we  know,  tbe  present 
suit  Is  tbe  first  action  brought  on  the  statute 
since  Its  passage  In  1893.  The  action  Is  pri- 
marily one  against  the  street  railway  com- 
pany for  the  purpose  of  enforcing  Its  liabili- 
ty and  of  doubtful  use  to  a  plaintiff  when 
there  Is  no  question  as  to  the  responsibility 
of  the  railway  company.  Lavlgne  v.  Ne^r 
Haven,  75  Conn.  693,  55  Atl.  669.    The  street 
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railway  company,  upon  failure  of  the  plain- 
tiff to  make  out  a  prima  facie  case  against 
It,  Is  clearly  entitled  to  a  nonanlt  In  puran- 
ance  of  section  761  of  the  General  Statutes  of 
1902.  Even  if  the  ground  on  whlcb  the  non- 
rolt  were  granted  would  Justify  a  like  Judg- 
mtsit  in  favor  of  the  other  defendant,  the 
plaintiff  has  no  ground  of  complaint  because 
be  was  not  nonsuited  as  to  both  defendants. 
He  was  not  thereby  obliged  to  pursue  his 
action  against  the  other  defendant,  but,  bar- 
Ing  pursued  it  and  tried  the  cause  npon  its 
merits,  he  Is  boond  by  the  judgment.  When 
Mild  Judgment  of  nonsuit  was  rendered,  the 
defendant  city  of  Danbury  also  moved  for  a 
Judgment  as  of  nonsuit  In  its  favor  against 
thp  plaintiff,  whlcb  motion  the  court  denied. 
The  denial  of  snch  a  motion  Is  wholly  with- 
in tbe  court's  discretion.  Then  said  city 
moved  for  a  continuance  of  tbe  cause,  upon 
tbe  gromid  that  It  bad  come  Into  the  trial 
as  one  of  an  action  primarily  against  the 
street  railway  company,  tmder  Gen.  St  1902, 
I  3'<.^  and  only  Incidentally  against  the  city 
of  Danbury,  and  that  It  was  not  then  proper- 
ly prepared  to  try  tbe  action  as  one  against 
the  city  for  a  defect  In  the  portion  of  the 
highway  under  its  care.  The  court,  after 
bearing  counsel  only,  and  In  the  exercise  of 
its  discretion,  granted  said  motion,  to  which 
the  plaintiff  excepted.  Granting  or  refusing 
tbe  motion  to  continue  was  a  matter  within 
tbe  discretion  of  the  court  notwithstanding  a 
continuance  would  necessarily  involve  the  dis- 
charge of  tbe  Jury.  Shaler  St  Hall  Quarry 
Co.  V.  Campbell,  53  Conn.  327,  829,  2  AO.  755: 
White  T.  Portland,  63  Conn,  la  19,  20,  26 
Xt\.  342.  Tbe  action  of  the  court  In  grant- 
ing this  motion  Is  not  a  sufficient  reason  for 
appeal 

The  plalntlfTs  motion  to  set  aside  the  non- 
suit granted  In  favor  of  the  defendant  rail- 
way company  having  been  denied  on  April 
6.  1906,  the  plaintiff  on  tbe  9th  day  of  the 
Eame  m<mth,  with  the  consent  of  the  defend- 
ant dty,  amended  his  complaint  by  alleging 
that  tbe  defendant  city  bad,  for  an  unrea- 
sonable length  of  time  prior  to  tbe  time 
when  the  plaintiff  received  his  said  Injuries, 
allowed  said  defective  condition  of  the  high- 
way to  exist  and  had  unreasonably  neglected 
to  dther  repair  said  defect  or  safeguard 
public  travel  thereat  Upon  the  complaint 
against  the  defendant  city  as  thus  amended, 
the  plaintiff  and  defendant  city  tried  tbe 
cause  to  a  Jury. 

Tbe  reasons  of  appeal  assign  error  in  the 
rulings  of  tbe  court  as  to  the  admission  of 
evidence  In  Its  failure  to  charge  specifically 
In  accordance  with  written  requests  of  the 
plaintiff,  and  in  Its  charge  as  given. 

Upon  tbe  trial  tbe  plaintiff  offered  in  evi- 
dence as  one  of  tbe  plalntlfTs  exhibits  a 
map  of  Dlrlslmt  street  made  by  tbe  defend- 
ant city,  and  which  the  defendant  city  pro- 
posed to  offer  as  a  part  of  its  case.  Tbe 
plaintiff  claimed  tbe  right  to  use  the  map  as 
Ulnstrative  and  not  M  accurate,  and  to  have 


It  marked  as  plalntlfTs  "Exhibit  A,  Illustra- 
tive." Tbe  court  held  that  If  tbe  plaintiff 
put  In  the  map  as  an  exhibit  to  go  to  the 
Jury,  it  should  go  In  without  any  qualifica- 
tion, with  such  explanations  as  tbe  plain- 
tiff might  wish  to  make  by  some  witness. 
Tbe  map  was  accordingly  marked  plaintiff's 
"ESxhibit  A."  Tbe  plaintiff,  upon  bis  redi- 
rect examination  of  bis  own  witness  Brad- 
ley, examined  him  as  to  his  testimony  upon 
the  former  trial,  and  the  court,  in  directing 
the  course  of  such  examination,  held  that 
it  should  be  conducted  in  a  manner  appropri- 
ate to  the  purpose  of  refreshing  tbe  witness' 
memory.  It  does  not  appear  that  any  ques- 
tion was  excluded  that  was  not  subsequently 
substantially  answered.  There  Is  no  error 
In  these  rulings. 

The  requests  to  charge  occupy  four  printed 
pages  of  the  record,  and  comprise  general 
statements  of  the  law  relating  to  a  munici- 
pality's liability  for  neglect  to  keep  its  high- 
ways In  repair,  and  some  comment  on  the 
evidence.  It  was  not  the  duty  of  the  court 
to  incorporate  in  Its  charge  these  requests 
as  made.  Counsel  cannot  dictate  a  charge  for 
the  court  It  is  the  duty  of  the  court  to 
state  tbe  law  applicable  to  the  facts  that 
may  be  properly  found  by  the  Jury  corroptly, 
in  such  manner  that  the  relations  of  the  law 
to  the  facts  may  be  most  readily  understood 
by  the  Jury.  Where  this  Is  done  a  failure 
to  charge  In  the  language  of  written  re- 
quests, even  though  that  language  is  quoted 
from  opinions  In  reported  cases,  is  not  neces- 
sarily error.  McOarry  v.  Healey,  78  Conn. 
865,  867,  62  Atl.  671.  The  charge  of  the  trial 
court  adequately  stated  tbe  law  upon  tbe 
material  points  to  whlcb  its  attention  was 
called  in  tbe  plaintiff's  request  It  Is  suf- 
ficient to  refer  to  the  two  points  that  may 
Justify  special  mention.  The  plaintiff  claim- 
ed that  the  defect  in  the  highway  had  exist- 
ed for  so  long  a  time  and  under  such  cir- 
cumstances that  tbe  city  was  charged  with 
notice  of  its  existence,  and  several  of  the 
requests  contain  statements  of  law  and  com- 
ments upon  evidence  relating  to  this  claim. 
Tbe  court  stated  the  law  as  follows:  "Now, 
If  you  find  that  this  highway  was  not  In  a 
reasonably  safe  condition  for  public  travel 
because  of  this  hole  located  upon  It  as  you 
find  It  to  be,  and  of  such  size  as  you  find  It 
to  be,  tbe  next  question  Is  whether  or  not 
this  city  bad  notice  of  that  defect  In  tbe 
road,  bad  notice  a  sufficient  loigth  of  time 
before  tbe  happening  of  this  accident  to 
have  repaired  tbe  defect  or  have  safeguard- 
ed It  by  a  barrier  or  by  a  lantern,  or  any 
other  appropriate  ways.  The  mere  fact  that 
a  street  In  a  city,  at  any  given  time,  is  not 
in  a  reasonably  safe  condition  for  public 
travel,  does  not,  of  itself,  Impose  a  liability 
upon  the  city  to  pay  damages  for  any  injury 
that  may  occur  from  it  but,  before  the  city 
can  be  held.  It  must  be  shown  that  the 
city  had  notice  of  tbe  existence  of  tbe  de- 
fect  and,   as   I   said  before,   a   reasonable 
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time  after  notice  to  either  safeguard  It  by 
lantema  or  otberwise,  or  to  repair  It.  In 
tbls  case  there  Is  no  claim  that  tbere  was 
actual  notice  to  the  city  officials  of  the  exist- 
ence of  this  hole,  but  the  law  recognizes  In 
this  connection  what  Is  called  Implied  or 
presumptive  notice.  The  duty  rests  upon 
the  city  to  exercise  a  reasonable  superrlslon 
of  'Its  streets  and  sidewalks.  And,  if  yon  find 
that,  in  the  exercise  of  a  reasonable  su- 
I)erTlslon  of  the  streets  and  sidewalks  of 
this  city,  the  city  would  have  known  of  this 
hole  a  sufficient  length  of  time  before  the 
accident  to  have  bad  an  opportunity  to  re- 
pair It,  or  safeguard  it,  then  yon  are  per- 
mitted to  find  from  that  fact  that  the  city 
tiad  notice,  and  that,  as  far  as  that  feature 
of  the  case  is  concerned,  the  city  would  be 
responsible.  In  determining  ttiat  question,  of 
course  the  character  of  the  defect  and  the 
length  of  time  that  it  has  existed  becomes 
important;  that  Is,  the  question  whether  it 
has  I>een  long  enough  and  is  so  con^icuoos 
that  it  would  attract  the  attention  of  the 
city  In  the  exercise  of  a  reasonable  super- 
vision of  the  streets  Is  a  question  which  you 
most  decide."  This  statement  of  the  law, 
as  applicable  to  the  state  of  evidence  and 
claims  detailed  in  the  finding,  Is  correct  and 
adequate.  Manchester  v.  Hartford,  30  Conn. 
118,  121;  Bill  V,  Norwich.  39  Conn.  222,  228; 
Cummlngs  v.  Hartford,  70  Conn.  115,  124, 
88  Atl.  916;  Dean  v.  Sharon,  72  Conn.  667, 
672,  45  Atl.  963. 

The  plalntifF  testified  that  the  sidewalks 
of  the  highway  were  covered  with  ice  and 
dangerous  for  travel,  and  for  tbls  reason  be 
was  walking  In  the  carriage  road  when  be 
stepped  Into  the  bole  claimed  to  constitute 
a  defect  and  received  his  Injuries.  The  re- 
quests contain  a  form  of  charge  for  Instruct- 
ing the  Jury,  under  such  circumstances,  it 
was  not  negligence  for  the  plaintiff  to  walk 
In  the  roadway,  and  that  .the  bare  fact 
that  be  was  walking  In  the  roadway  when  he 
received  his  Injury  would  not  prevent  his  re- 
covery. Upon  this  point  the  court  charged 
the  Jury,  In  substance,  that.  If  they  should 
find  that  the  plaintiff  In  the  exercise  of  bis 
best  Judgment  believed  the  sidewalk  to  be 
dangerous  and  that  the  roadway  was  a  safer 
place  for  him  to  travel,  It  was  proper  for  hlui, 
under  such  circumstances,  to  walk  In  the 
roadway,  and  that  the  fact  that  he  was  in 
the  roadway  under  those  clrciuiistances  can- 
not bar  hUn  from  recovery  In  this  action. 
The  plaintiff  cannot  complain  of  snub  a  com- 
pliuiiee  with  his  requst. 

Several  passages  from  the  charge  as  given 
are  quoted  In  tlie  appeal  and  assigned  as  er- 
ror. One  relating  to  the  duty  of  the  city  to 
exercise  a  reasonable  supervision  of  the  con- 
dition of  its  streets  Is  considered  above.  It 
was  not  necessary,  In  view  of  the  circumstan- 
ces appearing  In  the  finding,  for  the  court 
to  attempt  a  more  detailed  definition  of  rea- 
sonable supervision.  The  question  of  the  fail- 
ure of  the  city  to  exercise  a  reasonable  snper- 


Yision  In  this  particular  case  was  under  the 
circumstances  properly  left  as  a  question  of 
fact  for  the  Jury.  Another,  stating  that  the 
clij  is  not  an  insurer  of  travelers  upon  the 
highway,  is  plainly  correct  The  remaining 
passages  comprise  comments  upon  evidence. 

It  Is  evident,  from  careful  inspection  of 
the  record,  tliat  the  plaintiff's  main  grievance 
lies  In  the  Impression  which  the  court  may 
have  given  the  Jury  tlurough  its  failure  to 
adopt  the  request  to  charge  as  made,  and  its 
charge  as  given  as  to  the  opinion  of  the 
court  upon  the  weight  of  evidence.  The  pow- 
er of  the  court  at  Its  discretion  and  in  some 
cases  its  duty  to  express  to  the  Jbry  for  their 
information  Its  opinion  on  the  weight  of 
evidence  in  such  manner  that  all  questions 
of  fact  are  submitted  to  the  Jury  without 
any  direction  how  they  shall  find  the  facta 
Is  settled  by  the  decisions  of  this  conrt  and 
too  well  settled  to  permit  question.  First 
Baptist  Church  t.  Rouse,  21  Conn.  160,  167; 
State  T.  Rome,  64  Conn.  329,  838,  30  AtL 
57;  Cook  v.  Stelnert  &  Sons  Co.,  69  Oonn. 
91,  92,  36  Atl.  1008;  Scholfleld  O.  &  P.  Co. 
V.  Scbolfield,  71  Conn.  1,  13,  40  Atl.  1046; 
State  T.  Long,  72  Conn.  39,  43,  43  Atl.  493; 
State  V.  Main,  75  Conn.  65,  60,  62  AtL  257. 
The  opinion  of  the  court  may  properly  be 
expressed  either  directly  or  Inferentlally 
through  the  drift  of  its  comments  and  the 
marshaling  of  facts  in  its  charge,  and  the 
exercise  of  Its  discretion  cannot  be  reviewed 
unless  the  court  falls  to  submit  the  questions 
of  fact  to  the  Jury  without  direction  as  to 
how  they  shall  find  the  facts  or  plainly 
abuses  its  discretion.  In  the  present  case 
the  coiut  submitted  the  question  of  fact  to 
the  Jury  without  any  direction  as  to  bow  they 
should  find  the  facts,  and  there  is  manifestly 
nothing  In  the  record  to  indicate  any  abuse 
of  its  discretion  by  the  court  in  Its  comments 
upon  the  testlm<MQy  and  Its  method  of  pre- 
senting the  facts  to  the  Jury.  On  the  con- 
trary, Its  comments  upon  testimony  and  its 
arrangement  of  the  charge  for  a  clear  pres- 
entation of  the  facts  to  the  Jury,  if  con- 
ceded to  involve  an  intimation  of  the  court's 
opinion  unfavorable  to  the  plaintiff,  are  prop- 
er, and  Justified  by  the  state  of  the  evidence 
disclosed  by  the  finding,  even  If  we  include 
In  the  finding  the  corrections  which  the  plain- 
tiff desired  to  have  made. 

The  trial  court  was  Justified  in  declining 
to  correct  the  finding  as  requested  by  the 
plaintiff. 

There  is  no  error  in  the  Judgment  of  the 
court  of  common  pleas.  The  other  Judges 
concurred. 


JACOBS  V.  BtlTTON  et  al. 

(Supreme  Court  of  Errora  of  Connecticut.    Dec 
18.  1006.) 

1.   WltlS— CONSTBTTCTION— PaTMEHT  OF  LlENS. 

Testator  directed  his  executor  to  nay  tes- 
tator's just  debts,  etc.,  and  devised  to  w.  cer- 
tain specified  real  estate  wliich  was  subject  to 
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mortgai^  Ilena  without  referrlns  In  any  manner 
to  such  liens.  Ileld,  that  the  devise  of  the  land 
shoald  be  construed  as  freed  from  the  liens,  and 
that  it  Teas  the  dut;  of  the  executor  to  satisfy 
the  same  ont  of  testator's  personal  property. 

[Ed.  Note.— For  cases  in  point,  se*  Cent  Dig. 
TOl.  48,  Wills.  II  2143,  2144.] 

2.   SaMC— LiBOACIXS— Adeuftior. 

Where  testator  directed  payment  of  his 
debts  generally,  and  tlien  devised  certain  mort- 
«raged  land  to  W.,  a  conveyance  of  the  land  to 
W.  during  testator's  lifetime  without  reference 
to  the  mort^ges  did  not  coastitute  an  ademption 
of  the  implied  legacy  of  an  amount  of  testator's 
personal  property  sufficient  to  pay  the  mortgage 
liens,  the  implied  revocation  of  a  provision  in  a 
will  being  prohibited  hj  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  WUls,  II  1088-1989.] 

3.  APPEAI/— EVIDBNOK— Aduissioiv— Habuusss 
Ebxob. 

Where,  in  a  snit  to  construe  a  will,  the 
coBcltiaion  reached  by  the  court  on  the  docu- 
ments and  facts  properly  before  it,  was  the  only 
legal  conclusion  tliat  could  be  returned  from 
tlie  facta  found,  the  erroneous  admission  of  oral 
evidence,  ritowing  testator's  actual  intention  in 
the  execution  of  the  will  and  conveying  the 
property  to  the  devisee,  was  harmless. 

[Eld.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f|  4153,  4177.] 

4.  Wn.!*— AcmoHS  fob  Construction. 

Where  doubtful  questions  arising  between 
daimants  against  an  estate  could  be  fully  deter^ 
mined  in  an  action  by  the  executor  against  one 
of  the  devisees,  it  was  improper  to  resort  to  a 
proceeding  for  a  construction  of  the  will  and 
advice  to  the  executor  ttierefor. 

rEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  II  1671-1674.] 

Appeal  from  Superior  Court,  New  Haven 
Oonnty;   George  W.  Wlieeler,  Judges 

Action  by  L.  Brwin  Jacobs,  as  executor 
of  William  Button,  deceased,  against  Anson 
T.  Button  and  others,  to  determine  conflict- 
ing claims  by  legatees.  Tlie  court  ordered 
the  parties  to  state  their  claims,  and  found 
the  issues  raised  by  the  conflict  between  the 
claims  of  the  defendant  Clara  J.  Welton 
and  the  dalms  of  the  other  defendants  In 
favor  of  the  defendant  Welton,  and  rendered 
Judgment  accordingly.  All  the  defendants, 
except  Clara  J.  Welton,  appealed.    No  error. 

Facts  appearing  from  the  record  so  far  as 
material  to  the  questions  of  law  presented 
by  the  appeal  are  as  follows:  On  August 
25,  1903,  William  Button  died  testate,  leaving 
an  estate  of  considerable  value.  The  heirs 
at  law  of  Button  were  a  sister  and  a  brother, 
and  foar  nephews  and  a  niece,  named  as  de- 
fendants. The  plaintiff  duly  approved  the 
will,  and  qualified  as  executor.  On  April 
18,  1902,  Button  executed  the  will  In  ques- 
tion. The  provisions  of  the  will  were:  First, 
a  direction  to  his  executor  to  fully  pay  and 
discharge  all  the  testator's  jusi:  debts  and 
fnneral  expenses.  Second,  a  small  legacy 
to  his  sister,  and  one  to  bis  niece.  Third, 
the  gift  of  his  land  at  the  corner  of  Daven- 
port avenue  and  Howard  avenue  to  the  de- 
foidant  Clara  J.  Welton.  Fourth,  the  gift 
of  all  his  property,  except  that  piece  de- 
vised to  Clara  J.  Welton,  one  half  to  his 
brother,  and  tbe  other  half  to  his  nephews 


and  niece.  The  gift  to  Glara  3.  Welton  was 
as  follows:  "I  give,  devise,  and  bequeath 
to  Olara  J.  Welton,  my  faithful  and  honest 
housekeeper  (she  having  cared  for  me,  and 
gave  me  the  best  possible  care,  when  my 
relatives  would  not,  and  who  has  taken  per- 
fect care  of  all  my  real  and  personal  prop- 
erty, and  who  paid  the  bills,  collected  the 
rents,  and  cared  for  my  household  In  such 
excellent  ways  that  I  must  remember  her 
In  this  my  last  will),  the  bouse  and  all  tbe 
lands  connected  therewith  at  the  comer  of 
Davenport  ave.  and  Howard  avenue,  for 
her  own  use."  At  the  time  this  will  was 
executed  William  Button  owed  three  debts- 
for  each  of  which  be  had  given  his  promis- 
sory note,  and  had  secured  the  payment 
thereof  by  a  mortgage  of  a  portion  of  his 
land  at  the  com»'  of  Davenport  and  How- 
ard avenues.  These  debts,  amounting  in  the 
^SSi^Kate  to  $3,700,  were  not  paid  by  Button 
during  his  life,  and  at  the  time  of  bringing 
this  action  these  debts,  together  with  inter- 
est thereon  since  Button's  death,  remained 
unpaid.  On  September  30,  1902,  William 
Button  executed  and  delivered  to  Clara  3. 
Welton  a  deed  of  his  land  at  the  comer  of 
Davenport  and  Howard  avenues,  being  the 
same  land  mentioned  In  his  will.  This  deed 
was  In  tbe  usual  form  of  the  "quitclaim 
deed"  authorized  by  our  law  for  the  convey- 
ance of  land  without  warranty.  The  con- 
sideration expressed  Is  "$1  and  other  valu- 
able considerations  received  to  my  full  sat- 
isfaction." The  land  Is  not  described  as  sub- 
ject to  any  incumbrance,  and  no  reference 
of  any  kind  Is  made  in  respect  to  debts  of 
the  grantor  secured  by  mortgage  on  the  prop- 
erty or  any  portion  thereof.  The  question 
presented  to  the  trial  court  by  tbe  claims  of 
the  defendant  Welton,  on  one  side,  and  tbe 
residuary  legatees  on  the  other  side,  was 
this:  Upon  the  facts  alK>ve  set  forth  Is  it 
the  duty  of  the  executor  to  pay  tbe  debts 
which  William  Button  has  secured  by  mort- 
gage of  his  land,  or  Is  It  the  duty  of  the 
defendant  Welton  to  pay  the  same?  Tbe 
court  decided  tliis  question  In  favor  of  tbe 
defendant  Welton,  and  the  error  claimed  to 
be  Involved  In  this  ruling  Is  substantially 
the  only  error  assigned  in  the  appeal. 

Bl  p.  Arvlne,  for  appellants  Anson  T.  But- 
ton and  others.  Levi  N.  Blydenburgh,  for 
appellant  L.  Erwln  Jacobs.*  John  O'Neill, 
for  appellee  Clara  J.  Welton. 

HAMERSLE7,  J.  (after  stating  the  facts). 
A  will  Is  the  legal  declaration  of  Intention 
as  to  the  disposition  of  one's  property  after 
death.  To  this  Intention,  made  known 
through   the   written   declaration,   the   law 

*The  court  suggested  that  where  all  parties 
beneficially  interested  were  before  the  court,  the 
executor  had  no  interest  to  protect  on  appeal, 
and  that  bis  counsel  ought  not  to  act  for  either 
of  the  controverting  parties.  After  a  consulta- 
tion the  court  adhered  to  this  view  and  declined 
to  hear  Mr.  Blydenbnrgh. 
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gives  effect,  and  bo  executes  the  testator's 
■will.  "Voluntatis  noetree  Justa  sententia  de 
eo,  quod  quia  post  mortem  suam  fieri  relit." 
D.  xxvlll,  1,  1;  2  Bl.  Com.  499.  The  condi- 
tion of  a  testator's  property  at  the  time  his 
declaration  of  intention  Is  made,  as  well  as 
at  the  time  It  takes  effect,  may  throw  light 
upon  the  meaning  and  effect  of  the  language 
used  In  expressing  his  intention,  and,  for 
this  purpose.  Is  considered  in  connection  with 
the  written  declaration.  In  determining  the 
intention  made  known  by  that  writing. 
Bond's  Appeal,  31  Conn.  183,  100.  Reading 
Mr.  Button's  will  in  the  light  of  the  circum- 
stances attending  Its  execution  and  remain- 
ing unchanged  until  his  death,  his  intention 
in  respect  to  the  defendant  Welton  Is  clear. 
He  intended  that  she  should  have,  after  his 
death,  the  land  described,  and  also  that 
his  executor  shonid  appropriate  $3,700  of 
his  personal  estate  for  her  benefit  in  the  pay- 
ment of  the  promissory  notes  secured  by 
mortgage  on  the  land,  for  the  purpose  of  dis- 
charging the  mortgage  lien.  The  clause  of 
the  will,  devising  the  land  to  the  defendant 
Welton,  and  the  clause  directing  the  full 
payment  and  discharge  of  all  the  testator's 
debts  must  be  read  together,  and  read  in 
connection  with  the  fact  that  at  the  time 
the  will  was  executed,  and,  at  the  time  It 
became  operative,  the  testator  owed  three 
particular  debts  which,  unpaid,  were  a  lien 
upon  the  land  reducing  its  value;  so  read, 
the  will  plainly  gives  to  the  defendant  Wel- 
ton, in  addition  to  the  land  described,  the 
right  to  have  these  debts  fully  paid,  and 
the  damaging  lien  thus  discharged.  The  law 
Imposes  upon  an  executor  the  duty  of  paying 
his  testator's  debts,  and  his  payment  of  a 
debt  secured  by  mortgage  on  land  specifical- 
ly devised  operates  in  favor  of  the  devisee 
to  relieve  that  land  from  the  mortgage  Hen. 
When  the  will  expressly  directs  the  payment 
of  a  debt  secured  by  mortgage  on  land  spe- 
cifically devised,  it  operates  as  a  gift  from 
the  testator  to  the  devisee  from  the  general 
personal  assets.  In  this  case  the  result  is 
the  same  as  if  the  devise  to  the  defendant 
Welton  of  the  land  at  the  corner  of  Daven- 
port and  Howard  avenues  had  been  followed 
by  an  express  direction  that  the  mortgage 
upon  it  should  be  paid  by  the  executor. 
Turner  v.  Laird,  68  Conn.  198,  200,  35  Atl. 
1124;  Beards'  Appeal,  78  Conn.  481,  484,  62 
Atl.  704. 

The  appellants  contend  that  the  testator  by 
conveying  to  the  defendant  Welton,  shortly 
after  the  execution  of  his  will,  the  land 
therein  mentioned,  then  carried  out  his  tes- 
tamentary bounty,  and  so  adeemed  his  be- 
quest to  her.  If,  as  the  appellee  contends, 
this  conveyance  in  fact  gave  to  the  donee  the 
land  free  from  all  incumbrances,  the  testator 
would,  by  thus  giving  in  his  lifetime  to  his 
legatee  all  that  by  his  will  he  had  given  after 
death,  have  adeemed  his  testamentary  gift. 


But  such  an  ademption  would  not  affect  tbe 
validity  of  the  trial  court's  judgment;  the 
decision  that  it  is  the  duty  of  the  executor  to 
pay  these  debts  would  remain  unquestionably 
correct  On  the  other  hand,  if  the  convey- 
ance was  in  fact,  as  claimed  by  the  appel- 
lants, a  gift  of  the  land  subject  to  the  mort- 
gages,  so  that  it  must  be  appropriated  to  tbe 
satisfaction  of  the  mortgage  debts  unless  they 
are  paid  by  the  donee,  it  is  clear  that  tbe 
testator  has  not,  by  such  conveyance,  given 
to  his  legatee  tbe  Interest  In  his  personal  es- 
tate which  he  iiad  left  her  in  his  will.  It 
is  also  clear  that.  In  making  the  conveyance, 
he  has  not  so  dealt  with  his  property  as  to 
render  impossible  the  payment  for  the  benefit 
of  the  legatee  which  the  will  directs.  There 
has  not,  therefore,  been  a  total  ademption 
of  the  testator's  provision  for  tbe  defendant 
Welton.  Connecticut  T.  &  S.  D.  Co.  v.  Chase, 
75  Conn.  083,  600.  55  AO.  171. 

In  this  state  a  will  is  revoked  If,  after 
execution,  the  testator  shall  marry,  or  if  u 
child  is  bom  to  him  and  no  provision  Is  made 
In  the  will  for  such  contingency,  and  no  will 
can  be  revoked,  in  whole  or  in  part,  in  aD> 
other  manner,  except  by  burning,  canceling, 
tearing,  or  obliterating  it  by  the  testator  or 
by  some  person  in  his  presence  by  his  direc- 
tion, or  by  a  later  will  or  codicil.  Gen.  St. 
1902,  t  297;  Miles'  Appeal,  68  Conn.  237,  244. 
30  Atl.  89,  36  L.  R.  A.  176.  Bnt  a  par- 
ticular bequest,  although  unrevoked,  may 
become  practically  inoperative,  if  tbe  tes- 
tator. In  his  lifetime,  gives  to  his  legatee 
the  specific  thing  which  tbe  will  directs  to 
be  given  after  his  death,  or  If  tbe  testator  so 
deals  with  property  which  Is  specifically  be- 
queathed to  a  legatee  that,  upon  bis  death, 
the  execution  of  his  intention  in  respect  to 
this  legatee  is  impossible.  In  such  case  he  Is 
said  to  adeem  his  bequest,  and  the  practical 
result  necessarily  involved  in  his  act  is  spok- 
en of  as  an  ademption  of  the  legacy.  Where 
tbe  law  recognizes  a  power  of  implied  revoca- 
tion by  acts  of  the  testator  similar  to  those 
which  must  resnlt  in  ademption,  there  may  in 
some  cases  be  no  distinction  between  ademp- 
tion and  revocation ;  but  in  this  state,  where 
such  implied  revocation  is  forbidden  by  stat- 
ute, the  clauses  of  a  will  containhig  a  be- 
quest are  not  revoked  by  acts  which  may 
operate  as  an  ademption,  but  remain  as  the 
legal  declaration  of  the  testator's  Intention 
to  be  carried  out  unless  the  execution  after 
his  death  is  impossible;  and  so,  a  present 
gift  of  a  part  only  of  a  testamentary  bequest, 
or  a  sale  or  conveyance  to  a  third  party  of  a 
part  only  of  property  specifically  bequeathed, 
does  not  prevent  the  execution  of  the  testa- 
tor's intention  as  to  the  remainder,  and  the 
ademption  is  not  total,  but  pro  tanto.  Assum- 
ing the  appellant's  claim  as  to  the  legal  op- 
eration of  the  "quitclaim"  deed  to  be  correct. 
It  is  apparent  that  Mr.  Button  in  his  will 
Intended  to,  and  did,  giye  to  the  defendant 
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Welton  his  eqnlty  of  redemption  In  the  land 
deecribed,  and  also  Intended  to,  and  did,  give 
to  her  the  right  to  have  the  general  personal 
assets  of  his  estate  applied  to  the  payment 
Of  the  mortgage  debt,  and  the  discharge  of 
the  mortgage  lien,  and  that,  by  his  "quit- 
claim" deed,  he  made  a  present  gift  to  her 
Of  hlB  equity  of  redemption  only  and  did  no 
act  which  rendered  impossible  the  execution 
of  the  remainder  of  his  testamentary  gift 
It  follows  conclusively  that,  upon  his  death, 
his  mortgage  debts  remaining  impaid,  and 
bis  general  personal  assets  sufficient  to  pay 
them,  and  the  defendant  Welton  remaining 
the  owner  of  the  equity  of  redemption.  It  Is 
the  duty  of  the  executor  to  pay  these  debts 
and  BO  discharge  the  mortgage  liens.  The 
testator  may  hare  adeemed  bis  gift  of  the 
equity  of  redemption,  but  he  has  not  adeemed 
the  remainder  of  hla  gift  Bradford  t. 
Forbes,  9  Allen  (Mass.)  366,  8G8. 

The  appellantB  assign  as  error  certain  rul- 
ings of  the  court  In  the  admission  of  oral 
evidence  tending  to  show  the  actual  Inten- 
tion of  Mr.  Button  In  the  execution  of  hla 
will  and  deed.  Without  this  evidence  and 
upon  the  documents  and  facts  properly  be- 
fore the  court,  the  conclusion  reached  by 
the  court  Is  the  only  legal  conclusion  from  the 
facts  found.  The  exclusion  of  the  oral  evi- 
dence could  not  have  benefited  the  appel- 
lants, for  the  legal  conclusion  would  have 
been  the  same;  and  for  the  same  reason,  Its 
admission  did  not  legally  harm  them.  Even 
If  the  court  failed  to  apply  correctly  the  law 
of  evidence  to  the  somewhat  subtle  distinc- 
tions Involved  in  the  discussion  before  It,  the 
error  did  not  injuriously  affect  the  appel- 
lants, and  Is  not  ground  for  a  new  trial. 
Qen.  St  1902,  I  802;  New  York  &  N.  E.  R. 
Co.'8  Appeal,  62  Conn.  527,  642,  20  Atl.  122 ; 
Baxter  v.  Camp,  71  Oonn.  245,  260,  41  Atl. 
SOS,  42  li.  R.  A.  514,  71  Am.  St  Rep.  109. 
It  would  seem  from  the  record  that  the 
creditors  holding  the  testator's  notes  se- 
cured by  the  mortgages  mentioned  duly  pre- 
sented their  claims  to  the  executor  within 
the  time  required  by  law,  and  demanded 
payment  thereof,  but  the  fact  Is  not  distinct- 
ly found.  If  It  be  true  that  such  presenta- 
tion and  demand  was  made,  the  duty  of  the 
executor  to  pay  the  claims  presented  was 
certain,  and  if  any  doubtful  question  existed 
it  was  one  which  could  be  fully  determined  In 
an  action  by  the  executor  against  the  de- 
fendant Welton.  In  such  a  case  resort  should 
not  be  had  to  this  proceeding  for  the  con 
structlon  of  a  will  and  advic$  to  the  execu- 
tor, with  its  consequent  unnecessary  multi- 
plication of  parties  and  depletion  of  the  de- 
cedent's estate.  Crosby  v.  Mason,  32  Conn. 
4S2,  484;.  Miles  v.  Strong,  62  Conn.  95,  103, 
25  Atl.  458;  Belfleld  v.  Booth,  63  Conn.  299, 
.309.  27  Atl.  686. 

There  is  no  error  In  the  Judgment  of  the 
superior  court 

The  other  Judges  concurred. 


LIBBRMAN  r.  BBCKWITH. 

(Supreme  Court  of  Errors  of  Connecticut.    Dec. 
18,  1908.) 

1.  Vewdob  and  PnRCHii.SK]i  —  Remedies  or 

PUBCHASEB— RECOVEBT     OF     MONET     PAID— 
BUBDBN  OV  PbOOT. 

Where  a  contract  for  the  sale  of  land  pro- 
vided that  if,  on  the  date  fixed  for  conveyanrc, 
the  purchaser  should  not  be  satisfied  with  the 
title  the  amount  paid  by  him  on  the  contract 
should  be  returned,  in  an  action  by  him  to 
recover  the  amount  paid,  it  was  Incumbent  on 
Mm  to  prove  that,  on  the  date  fixpd  for  the 
conveyance,  he  was  dissatisfied  with  the  title, 
and  BO  notified  the  vendor,  and  demanded  a 
return  of  the  sum  paid. 

2.  Same— Rescission  bt  Pubchaseb^Unsat- 
isTACTOBY  Title. 

Where  a  contract  for  the  sale  of  land  pro- 
vided that  the  purchaser  should  not  be  bonnd 
thereby  If,  on  the  date  fixed  for  the  making  of 
the  conveyance,  he  should  not  be  satisfied  with 
defendant  8  title,  the  purchaser  was  entitled  to 
abandon  the  contract  if  in  the  absence  of  any 
fraudulent  motive  qn  his  part,  he  was  dissatis- 
fied with  the  title,  although  it  might  appear 
that  he  ought  to  be  satisfied,  and  that  his  dis- 
satisfaction was  unreasonable. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  |  140.] 

Appeal  from  Superior  Court,  New  London 
County;  John  M.  Thayer,  Judge. 

Action  by  Philip  Llberman  against  Ansel 
A.  Beckwltb.  From  a  Judgment  In  favor  of 
defendant,  plaintiff  appeals.  Reversed,  and 
remanded  for  further  proceedings. 

The  plaintiff  and  defendant  executed  the 
following  agreement:  "Ansel  A.  Beckwith, 
of  Norwich,  Conn.,  agrees  to  sell  and  convey, 
by  good  and  sufficient  warranty  deed,  to 
Philip  Llberman  of  the  city  of  New  York, 
who  agrees  to  buy  the  land  and  buildings, 
situated  in  said  Norwich  and  bounded  north- 
erly by  Water  street  and  land  of  the  estate 
of  Henry  B.  Norton,  easterly  by  land  of 
Henry  B,  Norton's  estate,  southerly  by  the 
Thames  river,  and  westerly  by  land  of  the 
estate  of  Charles  N.  Farnham,  deceased,  sub- 
ject to  railroad  right  of  way  across  the  same, 
owned  by  the  Norwich  4  Worcester  Railroad 
Ca,  and  a  mortgage  to  the  Dime  Savings 
Bank  for  11,000.00  dollars,  which  mortgage 
the  said  Philip  Liberman  is  to  assume  as 
part  of  the  consideration  of  this  conveyance. 
The  price  is  to  be  $22,050.00  to  be  paid  by 
the  assumption  of  said  mortgage  and  the 
payment  in  cash  of  111,050.00  by  said  Philip 
Liberman.  Deed  to  be  given,  and  money 
paid  on  February  10th,  1005.  There  has 
been  paid  by  said  Philip  Liberman  to  said 
Ansel  A  Beckwith  to-day  $1,000.00  of  said 
$11,060.00.  For  said  consideration  the  said 
A.  A.  Beckwith  is  to  convey  all  the  machin- 
ery, tools,  scales  and  Implements  in  said 
building,  the  steam  engine  and  boiler,  2 
grist  mills,  one  cob  mill,  7  elevators,  3  con- 
veyors, 3  reels,  one  hopper  scale  and  all  the 
shafting,  belting,  and  pulleys  in  said  build- 
ing. Also  2  wagons,  2  double  harnesses,  1 
single  harness,  3  horses.  Also  all  the  furni- 
ture in  the  office  ezc^t  one  roller  top  desk. 


Digitized  by 


(joogle 


164 


66  ATLANTIO  BEPORTEB. 


(Conn. 


Also  the  siding  railway  track  to  the  premises 
from  the  main  track  across  the  land  of  the 
estate  of  Henry  B.  Norton  and  all  the  rights 
and  privileges  on  and  over  the  Norton  land, 
conveyed  to  me  by  Henry  B.  Norton  and  sub- 
ject to  the  provisions  of  said  Norton  convey- 
ance. The  buyer  Is  not  to  be  bound  by  this 
contract,  unless  the  title  to  the  property  Is 
satisfactory  to  him.  If  either  party  to  this 
ctwtract  Is  not  able  to  complete  this  sale  by 
giving  the  said  conveyance  on  said  10th  day 
of  February,  1905,  or  paying  the  price  on 
said  date,  then  the  deed  may  be  given,  or 
the  price  paid  at  any  time  within  ten  days 
from  said  10th  day  of  February,  1905.  In 
case  the  said  Fhlllp  Llberman  Is  not  satis- 
fled  with  the  title,  the  $1,000.00  paid  by  said 
Llberman  on  this  contract  is  to  be  returned 
by  said  Ansel  A.  Beclcwith  to  said  Philip 
Llberman.  Dated  at  Norwich,  this  21st  day 
of  January,  A.  D.  1905.  A.  A.  Beckwlth, 
Philip  Llberman.  Witnesses:  Wm.  H. 
Shields,  Frank  N.  Gardner."  On  January 
21,  1905,  in  accordance  with  this  contract, 
the  plaintiff  paid  the  defendant  |1,000.  On 
February  10,  1905,  the  plaintiff  notified  the 
defendant  that  he  was  not  satisfied  with  the 
title,  and  demanded  a  return  of  the  $1,000 
paid,  which  demand  was  refused.  This  ac- 
tion Is  brought  to  recover  said  $1,000.  All 
tbe  allegations  of  the  complaint  are  admitted 
by  the  answer  except  the  allegation  that 
"the  title  to  said  property  was  not  satis- 
factory to  the  plaintiff,"  which  is  denied. 
The  appeal  assigns  error  in  tbe  refusal  of  the 
court  to  charge  in  accordance  with  plain- 
tiff's request}  in  the  charge  as  given;  and 
in  the  rulings  during  the  trial. 

William  H.  Shields,  for  appellant  Donald 
O.  Perkins,  for  appellee. 

HAMKRSLBY,  J.  (after  stating  the  facts). 
It  is  competent  for  parties  to  a  contract 
for  sale  to  agree  that  the  thing  which  is  the 
subject  to  the  contract  shall  be  satisfactory 
to  the  vendee,  and  that  the  contract  shall 
not  be  binding  on  tbe  vendee  unless,  after 
examination  of  the  thing  or  at  the  time  fixed 
for  delivery  and  payment,  the  vendee  is 
satisfied  with  the  thing.  When  the  inten- 
tion to  make  such  an  agreement  Is  clearly 
expressed  in  a  contract  for  sale,  the  vendor 
cannot  enforce  the  contract  and  recover  the 
agreed  price  unless  the  vendee  is  satisfied 
with  the  thing.  In  an  action  against  the 
vendee  it  is  not  enough  that  the  court  can 
say  he  ought  to  be  satisfied  with  it,  and  that 
his  dissatisfaction  is  unreasonable.  He,  and 
not  the  court,  is  entitled  to  judge  of  that 
Zaleski  v.  Clark,  44  Oonn.  218,  223,  26  Am. 
Rep.  446;  Hartford  v.  Hartford  Electric 
Light  Co.,  65  Conn.  324,  334,  32  Atl.  925. 
In  the  latter  case  the  parties  had  made  a 
contract  for  the  sale  of  electric  light  for  a 
period  of  five  years,  and  had  agreed  that  In 
case  the  vendee  shall  not  be  satisfied  with 
the  manner  in  which  the  vendor  performs 
bis  part  of  the  contract  the  vendee  may 


terminate  the  same  by  giving  the  prO' 
scribed  written  notice,  and  it  was  held  that 
the  vendee  was  the  sole  judge  of  perform- 
ance by  the  vendor.  This  principle  has  been 
recognized  and  enforced  In  other  jurisdic- 
tions. McGarren  v.  McNnlty,  7  Gray  (Haas.) 
189;  Brown  v.  Foster,  113  Mass.  136,  18 
Am.  Rep.  463;  Gibson  v.  Cranage,  80  Mich. 
49,  33  Am.  Rep.  851;  Wood  Repairing  & 
Mowing  Machine  Go.  ▼.  Smith,  60  Mich.  568, 
15  N.  W.  900,  4S  Am.  Repu  57;  McClore 
Bros.  V.  Briggs,  68  Vt  82,  2  Aa  688,  56  Am. 
Rep.  557;  Exhaust  Ventilator  Go.  v.  Chicago, 
M.  &  St  P.  Ry.  Co.,  66  Wis.  218,  28  N.  W. 
343,  67  Am.  Rep.  257;  Seeley  ▼.  Welles,  120 
Pa.  69 ;  Slngerly  v.  Thayer,  108  Pa,  291,  21 
Atl.  230,  66  Am.  Rep.  207;  Andrews  r.  Bel- 
field,  2  O.  B.  (N.  S.)  779;  Hawkins  t.  Gra- 
ham, 149  Mass.  284,  21  N.  B.  812,  14  Am.  St 
Rep.  422;  Latrobe  v.  Wlnans,  89  Md.  636, 
650,  48  AtL  829 ;  Sllsby  Mfg.  Co.  v.  Chico  (G. 
a.)  24  Fed.  893,  894.  In  cases  where  the 
contract  tor  sale  is  of  such  a  nature  that 
tbe  vendor  must  lose  the  whole  or  the  great- 
er part  of  the  value  of  the  thing  agreed  to 
be  sold  If  the  contract  Is  not  executed,  that 
fact  may  be  given  consideration  in  deter- 
mining the  Intention  of  the  parties  as  re- 
pressed In  the  contract  Hawkins  ▼.  Gra- 
ham, 149  Mass.  284,  21  N.  E.  312,  14  Am. 
St  Rep.  422.  Such  consideration  cannot  be 
invoked  in  the  present  case,  as  tbe  failure 
of  the  contract  involves  no  such  apparent 
loss  to  the  vendor,  and  the  language  used  Is 
too  clear  to  permit  modification  through  con- 
struction as  in  a  doubtful  case. 

It  was  claimed  in  argument  that  title  to 
land  cannot  be  a  subject  of  sale  within  the 
application  of  the  principle  established  in 
Znleskl  v.  Clark,  44  Conn.  218,  28  Am.  R^v 
446.  This  is  not  so.  Title  Is  the  right  to, 
or  ownership  in,  land.  The  sale  of  land  in- 
volves the  sale  of  title,  and  is  effected  by 
the  transfer  of  title.  Botsford  v.  Morehouse, 
4  Conn.  550,  551;  Shelton  v.  AIcox,  11  Conn. 
240,  248.  Titles  sold  and  transferred  may 
be  good,  bad,  or  doubtful,  absolute,  or  limit- 
ed. The  same  title  may  be  satisfactory  to 
one  purchaser,  and  not  to  another.  One 
might  be  quite  willing  to  buy  a  doubtful 
title,  while  another  would  not  be  satisfied 
with  a  marketable  title  so  limited  as  to  in- 
volve a  special  risk  of  litigation  in  his  use 
of  the  property  purchased. 

We  think  that  the  Intent  of  the  plaintiff 
and  defendant,  as  expressed  In  the  contract 
sued  upon.  Is  that  the  defendant  binds  him- 
self to  sell  and  convey,  by  a  sufiScIent  deed, 
to  the  plaintiff  his  (the  defendant's)  title  to 
the  land  described,  incumbered  as  specifiwl, 
for  the  price  named,  on  February  10,  1905, 
or  within  10  days  thereafter;  that  the  plain- 
tiff binds  himself  to  purchase  the  same  upon 
said  terms  If,  on  February  10th,  he  (the 
plaintiff)  Is  satisfied  with  said  title;  that  the 
plaintiff  Is  not  bound  unless  the  title  is  then 
satisfactory  to  him,  and  that  the  defendant 
in  clear  and  unequivocal  terms,  binds  him- 
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self  to  retnrn  to  tbe  plaintiff  the  |1,000  paid 
to  tbe  defendant  In  anticipation  of  the  sale 
being  consummated,  In  case  tbe  plaintiff  is 
not  satisfied  with  the  title.  In  this  action  to 
recover  said  $1,000  It  was  Incumbent  on  the 
plaintiff  to  prove  that  on  February  10th  he 
was  dissatisfied  wltii  tbe  defendant's  title 
and  so  notified  bhn,  and  demanded  the  retam 
of  said  $1,000.  It  appears  from  the  record 
that,  upon  tbe  trial,  the  plaintiff  testified 
that  on  February  9th  be  came  to  Norwich, 
bringing  with  him  tbe  amomit  of  the  pur- 
chase price  In  tbe  form  of  a  certified  check ; 
that,  on  eald  day,  the  lawyer  previously  em- 
ployed by  him  reported  to  him  that  the 
defendant's  titie,  in  addition  to  the  Incum- 
brances mentioned  In  tbe  contract,  was  limit- 
ed by  restrictions  upon  the  use  of  the  wharf 
on  Thames  river,  and  upon  the  erection  of 
buildings  upon  a  considerable  portion  of  tbe 
land,  and  that  there  existed  other  defects 
In  the  title;  that  upon  the  following  day,  Feb- 
ruary 10th,  the  titie  became,  and  was,  un- 
satisfactory to  him,  and  that  he  was  not 
satisfied  with  the  title,  and  so  notified  the 
defendant  in  writing,  and  requested  the  re- 
turn of  the  $1,000.  It  further  appears  that 
the  defendant  offered  evidence  to  prove  and 
claimed  to  have  proved,  that,  the  day  before 
tlie  contract  was  executed,  the  plalntifTs  at- 
tention was  called  to  the  restrictlona  upon 
the  defendant's  title  relating  to  the  use  of 
tbe  wbarf  and  to  building  on  the  land,  and 
that  the  other  defects  In  the  title  reported 
to  tbe  plaintiff  by  his  counsel  did  not  In 
fact  exist  The  defendant  claimed  that  the 
plaintiff  had  really  no  dissatisfaction  with 
the  title,  and  that  the  dissatisfaction  express- 
ed was  a  pretense  to  get  out  of  his  contract 
with  the  defendant  No  direct  evidence  was 
offered  to  sustain  the  claim  that  tbe  plaintiff 
bad  really  no  dissatisfaction  with  the  title, 
but  the  defendant  based  the  claim  upon  the 
aliped  Inference  of  fact  to  be  drawn  from 
tbe  facts  claimed  to  have  been  proved,  viz., 
that  the  plaintiff,  prior  to  the  execution  of 
the  contract,  saw  the  property,  and  bad  his 
attention  called  to  tbe  admitted  restrictions 
npoa  the  title  In  relation  to  the  wharf  and 
building  on  the  land,  and  that  the  other  de- 
fects reported  to  the  plaintiff  did  not  In  fact 
exist  In  this  state  of  tbe  evidence  and 
claims,  the  plaintiff  requested  the  court  to 
charge  the  Jnry  as  follows:  "The  written 
agreement  between  the  partlee  upon  which 
this  suit  is  brought  provides  in  express  terms 
that  the  plaintiff,  Liberman,  shall  not  be 
bound  l>y  the  contract  to  purchase  the  Beck- 
with  property  unless  the  tlUe  to  the  same 
lo  satisfactory  to  Liberman.  Whether  the 
title  to  the  real  estate  is  satisractory  to  Liber- 
man or  not  can  only  be  determined  by  Liber- 
man himself,  for,  by  the  contract  he  is  the 
person  who  la  to  be  satisfied  with  the  title 
he  is  to  accept  The  sufBciency  of  the  rea- 
aons  given  by  Lill>erman  for  bis  dissatisfac- 
tion with  the  title  to  tlie  real  estate  cannot 


Im  decided  by  the  jnry  for  tliat  would  be  to 
make  tbe  title  dependent  on  Its  being  satis- 
factory to  others  Instead  of  Liberman  himself 
as  the  contract  requires.  If,  therefore,  the 
Jury  should  find  that  Liberman  on  February 
10,  1906,  the  day  fixed  for  giving  the  deed 
and  paying  the  purchase  price,  was  not  satis- 
fied with  tbe  titie  to  the  real  estate,  and  so 
informed  the  defendant  Beckwltb,  and  re- 
quested the  return  of  the  $1,000  to  him,  the 
contract  to  purchase  then  ceased  to  be  bind- 
ing on  Liberman  and  Liberman  became  en- 
titled to  have  the  $1,000  that  was  paid  down 
returned  to  him." 

The  plaintiff  was  clearly  oititled  to  a  sub- 
stantial compliance  with  this  request  Tbe 
court  refused  to  charge  as  requested,  and  we 
fall  to  find  in  the  charge  as  given  on  this 
point  any  dear  and  substantial  compliance 
with  the  request  On  the  contrary,  the  court 
told  the  Jury  that  "the  defendant  in  the 
case  when  he  signed  this  stipulation  agreed 
with  the  plaintiff  that  he  should  be  satisfied, 
reasonably  satisfied,  with  the  titie  before  he 
was  bound  to  take  it";  and  Its  comments 
upon  the  evidence  were  liable  to  suggest  to 
the  Jury  as  the  law  of  tbe  case  that  the 
satisfaction  with  the  title  stipulated  for  In 
the  contract  was  not  one  personal  to  tbe 
plaintiff,  dependent  oa  his  own  feeling  and 
Judgment  but  one  of  legal  Inference,  depend- 
ent on  tbe  conclusion  the  Jury  might  reach 
as  to  whether  or  not  tbe  title  was  one  with 
which  a  reasonable  man  ought  to  be  satisfied. 
In  contracts  relating  to  land  the  term  "satis- 
factory titie"  or  "a  title  satisfactory  to  the 
vendee  or  his  counsel"  Is,  sometimes,  used 
In  connection  with  other  language  defining 
the  obligation  of  tbe  vendor  as  one  to  make 
out  "a  good  and  marketable  title,"  and  when 
so  used  may  properly  be  construed  as  the 
substantial  equivalent  of  good  and  market- 
able titie;  such  was  tbe  contract  In  the  case 
cited  by  the  defendant.  Lord  v.  Stevens,  1 
Y.  &  0.  Ex.  222.  Had  the  contract  in  the 
present  case  been  open  to  construction,  like 
the  one  In  Lord  v.  Stevens,  the  charge  of  the 
court  as  given  might  have  been  appropriate; 
but,  as  applied  to  tbe  contract  before  us  and 
the  state  of  evidence  and  claims  disclosed  by 
tbe  recMd,  It  is  erroneous,  and  this  error.  In 
connection  with  the  refusal  to  charge  as  re- 
quested. Is  fatal,  controlling  as  it  does  the 
substantial  merits  of  the  cause. 

Tbe  defendant  claims  that  although,  the 
plaintiff  may  have  been  entitled  to  compli- 
ance with  his  request  to  charge,  yet  such 
compliance  should  be  accompanied  by  a  state- 
ment that  the  personal  dissatisfaction  must 
be  honestly  entertained  In  good  faith.  Ail 
lawful  contracts  Imply  honesty  in  exiMJUtlon. 
One  who  contracts  to  purchase  an  article  nt 
a  fixed  price  on  a  day  certain,  if  be  Is  then 
satisfied  with  the  article.  Is  bound  to  be 
honest  In  the  expression  of  his  satisfaction  or 
dissatisfaction.  The  right  to  be  sole  Judge  of 
his  own  state  of  mhid  Implies  the  oorrela- 
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tire  dnty  of  honest  decision  and  truthful 
expression.  In  Sllsby  Mfg.  Oo.  v.  Qiico  (C. 
C.)  24  Fed.  898,  the  nature  and  evidence  of 
such  dishonesty  was  discussed.  It  would 
seem  clear  that  one  cannot  avoid  a  contract 
to  purchase  conditioned  on  a  personal  satis- 
faction with  the  thing  to  be  purchased, 
through  a  dislioneat  and  fraudulent  assertion 
of  his  dissatisfaction.  Where  such  dishon- 
esty is  claimed,  evidence,  showing  the  unrea- 
sonableness of  the  alleged  dlssatlsfactitm, 
may  be  admissible  in  connection  with  other 
evidence  which  tends  to  prove  a  false  and 
dishonest  assertion.  But  the  mere  fact  that 
the  Jury  t)ellcves  the  vendee's  dissatisfaction 
to  be  unreasonable  does  not  justify  them  In 
Inferring  his  dishonesty.  Our  conclusions  as 
above  expressed  substantially  dispose  of  the 
other  errors  assigned  In  so  far  as  they  seem 
to  be  material. 

There  is  error,  the  Judgment  of  the  superior 
court  Is  reversed  and  the  cause  remanded 
for  further  proceedings  according  to  law. 

The  other  Judges  concurred. 


MORIN  V.  NBWBURT. 

(Supreme  Court  of  Errors  of  Connecticut    Dec. 
18,  lOOC.) 

1.  Statutes  —  Constbuctior  —  Penal  Stat- 

Gen.  St.  1902,  {  4134,  providing  penalties 
for  loaning  money  on  chattel  mortgage  notes  in 
which  the  sum  of  money  loaned  is  stated  as 
greater  than  that  actually  loanod,  or  in  which 
the  interest  rate  cliarged  is  greater  than  allowed 
by  law,  and  mailing  such  mortgages  and  notes 
void,  being  distinctly  penal,  should  receive  strict 
construction. 

SESd.  Note.— For  cases  in  point,  see  Cent,  Dig. 
.  44,  Statutes,  {§  322,  323.] 

2.  UsuBT  —  Chattel  Mobtoaoes  —  Bill  or 
Sale  as  Mobtgaoe. 

A  bil!  of  gale  of  personal  property,  absolute 
on  its  face,  given  by  plaintiff  pursuant  to  an 
agreement  to  secure  a  note  payable  to  defend- 
ant, was  not  a  mortgage  within  Gen.  St  1902, 
i  4134,  making  void  any  cote  and  mortgage 
given  to  secure  a  loan  where  the  money  loaned 
as  stated  therein  is  greater  titan  the  money 
actually  loaned. 

Appeal  from  Court  of  Common  Pleas,  New 
Haven  County ;  William  L.  Bennett,  Judge. 

Action  by  Alexander  Morln  against  Charles 
E.  Newbury.  From  a  Judgment  for  plaintUT, 
defendant  appeals.    Affirmed. 

The  defendant,  in  November,  1903,  gave  to 
the  plaintiff  his  note  for  |475.  The  consid- 
eration therefor  «as  $385,  paid  in  cash  out 
of  a  loan  of  $400  obtained  at  the  defendant's 
repeated  solicitation  and  for  his  sole  accom- 
modation by  the  plaintiff  and  his  wife  upon 
a  savings-bank  mortgage,  $15  reserved  by  the 
bank  out  of  said  loan  as  the  expenses  attend- 
ing it,  and  $75  bonus.  At  the  time  of  this 
transaction  It  was  agreed  that  the  defendant 
should  secure  his  said  note  by  a  bill  of  sale 
of  certain  personal  property.  Some  three 
weeks  later  the  defendant  gave  to  the  plain- 
tiff an  absolute  bill  of  sale  in  ordinary  form 
of  said  property,  in  which  the  considera- 


tion was  expressed  to  be  "a  valnable  sum  la 
dollars."  This  instrument  was  thereupon  re- 
corded. February  25,  1004,  the  defendant 
paid  the  plaintiff  $150  on  bis  said  note,  which 
was  then  surrendered  and  two  notes,  one  for 
$250  and  one  for  $75,  given  In  renewal  of  the 
unpaid  balancfe  Certain  payments  of  interest 
were  subsequently  made  upon  the  larger  of 
these  two  notes.  Upon  the  smaller,  $50  of 
principal  was  paid  February  1,  1906,  and  n 
note  of  $25  given  in  renewal  of  the  $25  bal- 
ance. The  action  was  brought  to  recover  the 
amount  due  upon  the  two  outstanding  notes. 
No  other  sums  besides  those  stated  have  beeu 
paid  upon  account  of  said  $475  note  or  the 
indebtedness  represented  thereby. 

Ulysses  G.  Church,  for  appellant  Nathan- 
iel R.  Bronson  and  Lawrence  L,  Lewis,  for 
appellee. 

PRENTICE,  J.  (after  stating  the  facts). 
Section  4134  of  the  General  Statutes  of  1002 
provides  that  "every  person  who  shall  loan 
money  upon  a  note  secured  by  mortgage  uiran 
personal  property,  in  which  the  sum  of  money 
loaned  is  stated  to  be  greater  than  the  amount 
actually  loaned,  or  in  which  the  rate  of  in- 
terest to  be  charged  Is  greater  than  the  rate 
allowed  by  law  to  be  charged  by  pawnbro- 
kers," shall  be  fined  or  imprisoned,  or  both, 
and  that  the  mortgage  and  note  shall  be  yoid. 
This  statute  Is  distinctly  penal,  and  should, 
therefore,  receive  a  strict  construction,  and 
no  act  should  be  held  to  be  In  violation  of  it 
which  does  not  fall  within  Its  spirit  and  the 
fair  Import  of  Its  language.  Daggett  v.  State. 
4  Conn.  61,  C3,  10  Am.  Dec.  100;  State  v. 
Brown,  16  Conn.  54,  57.  With  so  much  of 
the  section  as  relates  to  the  Interest  rate  we 
have  now  no  concern.  As  for  the  rest,  the 
penalty  and  forfeiture  prescribed  are  express- 
ed to  attach  to  loans  of  money  upon  a  note 
secured  by  mortgage  upon  personal  property 
in  which  the  sum  loaned  is  stated  to  be  great- 
er than  the  amount  actually  loaned.  The  In- 
strument by  which  the  defendant's  note  to  the 
plaintiff  was  secured  was  a  bill  of  sale  ab- 
solute in  form  and  without  any  condition,  res- 
ervation, or  clause  of  defeasance.  It  is  true 
that  a  court  of  equity.  If  appealed  to,  might 
give  it  the  effect  of  a  mortgage.  Lovell  v. 
Hammond,  66  Conn.  500,  510.  Whether  it 
would  do  so  if  it  should  appear  that  the  con- 
sequence would  be  to  permit  the  grantor  ap- 
pealing to  the  Judicial  conscience  to  receive 
back  his  former  property  without  payment 
and  thus  avoid  his  just  debt  Is  a  question 
we  need  not  now  consider.  Whatever  might 
be  the  result  under  such  conditions,  certain 
It  Is  that  the  Instrument  is  neither  In  form 
nor  name  a  mortgage.  It  is  not  one  to  whicb 
the  law  attaches  any  peculiar  virtue  when  re- 
corded. It  had  no  place  upon  the  records  and 
could  serve  no  legal  purpose  there.  Its  ex- 
ecution and  delivery  accomplished  nothing, 
aside  from  Its  value  as  proof,  which  a  parol 
agreement  would  not  The  law  looks  upon  It 
as  a  feature  of  the  transaction  between  ti>e 
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parties  purely  Toluntary  witb  tbem  and  per- 
mnal  to  them  whlcb  could  possess  no  sig- 
nificance to  others  whether  executed  or  not 
executed,  recorded  or  not  recorded.  Its  exist- 
ence, although  recorded,  could  affect  nobody 
injuriously  if  possession  of  the  property  was 
retained;  if  possession  passed,  the  writing 
was  a  needless  incident  of  the  transaction 
which.  If  not  made  pnbllc,  could  have  harmed 
or  misled  nol>ody,  and  If  made  public,  by  re- 
cording or  otherwise,  was  entitled  to  be  re- 
lied npaa  by  nobody  save  as  any  other  pre- 
tense or  token  might  be.  If  the  giving  of  the 
bill  of  sale  was  sufficient,  under  the  statute, 
to  avoid  the  note,  it  would,  of  course,  have 
bad  the  same  effect  had  it  never  been  re- 
corded and  Its  existence  had  been  undisclosed. 
What  evil  the  General  Assembly  could  have 
seen  In  such  a  situation,  or  in  any  situation 
which  might  be  created  by  the  giving  of  such 
a  gratuitous  and  ineffective  writing,  which 
could  have  been  deemed  sufficient  to  call  for 
the  drastic  penalties  of  the  act.  It  is  difficult 
to  discover.  Whatever  the  evil  Is,  it  must 
arise  from  pnbllc  policy  as  related  to  trans- 
actions between  the  parties  thereto.  The  in- 
terests of  strangers  to  the  transaction  cannot 
be  involved.  The  statute  evidently  requires 
some  other  explanation,  and  It  is  to  be  read- 
ily found  in  the  fact  that  our  statutes  do  pro- 
vide for  the  execution  In  a  prescribed  form 
and  the  recording  of  mortgages  of  certain 
personal  property  which  shall  be  effectual  as 
security  against  all  the  world.  These  instru- 
ments so  drawn  are  mortgages  in  both  form 
and  name,  and  when  recorded  are  mortgages 
in  effect  The  same  potent  reasons  which 
have  led  to  the  requirement  that  mortgages 
of  realty  sbonld  correctly  state  the  debt  se- 
cured thereby.  In  order  that  the  required  no- 
tice to  the  world  through  our  recording  sys- 
tem should  not  convey  false  information,  ex- 
ist why  these  recorded  mortgages  of  person- 
alty should  not  overstate  the  debt  for  the  se- 
curity of  which  they  are  given.  It  is  such 
instmments  as  these  which  the  law  requires 
to  be  publicly  promulgated  by  recording,  and 
to  which,  when  recorded,  the  law  attaches  a 
peculiar  importance  and  accords  a  peculiar 
protection,  which  are  within  the  spirit  and 
fair  Import  of  the  language  of  the  statute 
recited.  One  like  the  present  bill  of  sale  we 
think  is  not. 

The  trial  court,  therefore,  correctly  held 
that  the  defense  that  the  notes  sued  upon 
were  void  must  fall. 

There  la  no  error.  The  other  Judges  con- 
curred. 


WIL&COT   V.    McPADDBN   et   al. 

(Supreme  Gonrt  of  Brrora  of  Connecticut    Dee. 
18.  1906.) 

L  Mastkb  and  Sebv  ant— In  dependent  Ck>N- 
TBACTOB— Respondeat   Supebior. 

Where  a  bouse  was  sold  to  a  suitable  person 
ander  a  contract  by  whicli  the  vendee  agreed  to 
moove  it  in  a  safe  manner  from  the  place  where 


It  was  situated,  neither  the  vendee  nor  big  agents, 
while  engaged  in  the  removal,  were  the  servants 
of  the  vendor  so  h:,  to  render  him  liable  for 
their  careless  conduct  under  the  doctrine  of 
respondeat  superior. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Serrant  If  1241-1243.] 

2.  Sake  —  Selection  of  Independent  Con- 

TBAOTOB— Due  Cabb. 

Where  a  vendee  of  a  house,  who  agreed  to 
remove  it  in  a  safe  manner  from  the  place 
where  it  was  situated,  was  competent  to  per- 
form the  contract  of  removai  as  an  independent 
contractor,  it  was  immaterial  whether  or  not  due 
care  was  used  in  his  selection. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  I  1256.] 

8.  Negligence  —  Condition    of    Pbeu:ises  — 
Places  Attractive  to  Ciiildren. 

Plaintiff's  intestate,  a  boy  7%  years  old, 
was  killed  on  a  Sunday  afternoon  by  the  fall- 
ing of  a  brick  chimney  attached  to  a  dwelling 
house  which  was  Iwlng  demolished  by  defend- 
ants. The  bricks,  supporting  the  chimney,  were 
left  In  a  safe  condition  by  defendants  at  the 
close  of  work  on  Saturday,  the  day  before,  bat 
were  removed  by  deceased  and  another  child 
while  playing  on  the  first  fioor  of  the  house  with- 
out defendants'  permission.  The  lot  on  wUch 
the  house  was  situated  was  not  fenced.  The 
building  was  left  unguarded,  and  no  means  were 
taken  to  prevent  persons  from  trespassing  on 
the  land.  Beld,  that  though  defendants  might 
have  contemplated  that  children  would  be  at- 
tracted to  the  house,  and  tliat  such  accident 
might  occur,  they  were  not  liable  for  the  death 
of  decedent  since,  in  the  absence  of  a  neglect  of 
some  \eKal  duty,  the  duty  was  not  imposed  on 
them  of  protecting  children  from  yielding  to 
temptation  to  unlawfully  enter  the  premises. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.   37,   Negligence,   i   55.] 

4.  Death  — Action  — Gbounds  and  Meabitbb 
OF  Dauaoes. 

In  an  action  for  the  death  of  a  child,  plain- 
tiff, if  entitled  to  recover  at  all,  may  recover 
on  the  same  grounds  damages  measured  by  the 
same  rule  as  if  the  artion  had  been  brought 
by  decedent  in  his  lifetime. 

SEld.  Note. — For  cases  in  point  see  Oent  Dig. 
.  IS,  Death,  |  103.] 

5.  Ai>PKAL— Rabuless  Brbob— Admission  of 
Evidence. 

In  an  action  for  the  death  of  a  child  caused 
by  the  falling  of  a  chimney  on  defendants' 
premises,  a  witness  testified  that  on  his  way  to 
church  on  the  day  of  the  accident  he  walked 
on  the  side  of  the  street  next  defendants'  prem- 
ises, but  that,  on  his  return,  he  walked  on  the 
opposite  side.  He  was  then  asked  why  he  did 
so  to  which  he  replied,  "Because  I  was  afraid 
the  chimney  would  fall  upon  me."  Held,  that 
the  form  of  the  question,  though  incorrect,  for 
the  purpose  of  drawing  from  the  witness  his  opin- 
ion based  upon  observation  of  the  actual  con- 
dition of  the  chimney  was  not  prejudicial  error, 
since  the  answer  elicited  was  immaterial. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,   Appeal  and   Error,   l!  4141,  4155.] 

Appeal  from  Superior  Court,  Fairfield 
County ;  Alberto  T.  Roraback,  Judge. 

Action  by  Kate  Li  Wilmot  against  Michael 
McPadden  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  Set  aside, 
and  remanded. 

Action  to  recover  damages  for  Injuries  to 
the  plaintiff's  Intestate  resulting  in  his  death, 
alleged  to  have  been  caused  by  the  negli 
gence  of  the  defendants,  brought  to  the  supe- 
rior court  in  Fairfield  county,  and  tried  to  the 
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Jury  before  Roraback,  J.  Verdict  and  judg- 
ment for  tbe  plaintiff  for  $750,  and  appeal 
by  tbe  defendants,  claiming  error  in  tbe 
rulings  of  tbe  court  during  tbe  trial,  in  tbe 
denial  of  tbelr  requests  to  cbarge,  and  la  thit 
charge  of  tbe  court    Error. 

The  Judgment  appealed  from  was  rendered 
upon  a  retrial  of  the  cause.  The  defendants, 
Patrick  Heeiy  and  Martin  Wbalen,  made  a 
Joint  defense  and,  in  tbelr  answer,  denied 
material  allegations  In  tbe  complaint,  and  al- 
leged that  tbe  plaintiff's  Intestate  was  a  tres- 
passer on  their  premises,  and  that,  if  said 
premises  were  in  a  dangerous  condition,  tbey 
were  rendered  so  by  tbe  acts  of  tbe  plain- 
tiff's Intestate,  or  other  trespassers,  and  that 
such  acts  were  the  occasion  of  the  Injury 
to  him.  The  defendant  Michael  HcPadden 
made  a  separate  defense  through  a  separate 
counsel  and,  prior  to  tbe  second  trial,  filed 
a  substituted  answer.  This  answer  contains 
a  denial  of  tbe  material  allegations  of  the 
complaint,  and,  by  way  of  a  second  defense 
in  the  nature  of  a  plea  In  bar,  alleges  the 
following  facts:  (1)  On  May  Sd,  1908,  Mc- 
Padden  was  tbe  owner  of  the  lot  of  land  de- 
scribed In  tbe  complaint  (2)  On  April  28, 
1903,  McPadden  sold  to  the  defendant  Heery 
for  a  valuable  consideration  a  two-story 
frame  building  standing  upon  said  premises, 
and  surroidered  to  him  the  possession  and 
control  tbereof.  (8)  Said  Heery  was  a  suit- 
able person  to  whom  to  sell  said  building, 
and  he  agreed  to  remove  the  same  in  a  safe 
manner,  and  within  a  reasonable  time;  and, 
on  the  day  following  the  purcbase,  be  began 
to  demolish  the  building,  and  remove  it  from 
McPadden's  lot  (4)  Said  building  was  in  a 
safe  condition,  capable  of  being  taken  down 
and  removed  without  danger  to  any  person, 
and.  In  Its  character  and  situation,  would  not 
be  a  source  of  danger  in  tbe  process  of  such 
demolition  and  removal.  (6)  McPadden  did 
not  reserve,  or  exercise,  any  control  over  said 
work,  or  In  the  selection  of  the  servants  and 
agents  of  said  Heery  by  whom  said  work  was 
In  fact  performed.  (6)  The  acts  and  omis- 
sions complained  of  were  not  rendered  nec- 
essary In  the  proper  demolition  and  removal 
of  said  building,  but  any  dangerous  condi- 
tions existing  on  said  8d  day  of  May,  1903, 
and  caused  by  tbe  state  of  said  building  or 
parts  thereof,  and  by  its  alleged  unguarded 
condition,  were  created  solely  by  tbe  mode 
of  performing  said  work  of  demolition  and 
removal  in  which  the  defendant  McPadden 
had  no  part  Tbe  court  sustained  a  demurrer 
to  this  second  defense  "for  the  reason  that 
it  does  not  appear  from  the  pleading  ques- 
tioned that  tbe  defendant  took  necessary  and 
reasonable  precaution  In  selecting  the  con- 
tractor." McPadd^  thereupon  amended  his 
second  defense  by  adding  the  following:  "(7) 
The  defendants,  Heeiy  and  Wbalen,  were 
masons  and  builders  by  trade  and  competent 
and  experienced  In  the  kind  of  work  involved 
In  tbe  performance  of  said  contract  which 
required  peculiar  Imowledse  and  expwlence. 


and  this  defendant  nsed  due  care  In  select- 
ing them  to  perform  the  same."  Upon  tbe 
trial,  tbe  court  treated  McPadden's  second 
defense  as  equivalent  to  the  defense  of  "In- 
dependent contractor."  Upon  McPadden'a  r«- 
quest  to  charge  and  tbe  charge  of  the  conrt 
in  respect  to  the  legal  effect  of  proving  the 
facts  allied  in  McPadden's  second  defense, 
questions,  similar  to  those  raised  by  the  de- 
murrer, were  raised  and  determined  In  tbe 
same  way.  In  his  separate  appeal,  McPadden 
assigns  as  error  these  rulings  of  tbe  court 
Tbe  negligence,  charged  in  tbe  complaint  and 
denied  by  all  of  tbe  defendants,  is  stated  as 
follows:  "On  said  Sd  day  of  May.  1903, 
said  premises  were  nnlnclosed,  and  tbe  build- 
ing was  unguarded  by  any  obstruction,  and 
was  of  a  situation  and  character  calculated 
to  attract  children  thereupon,  and  was  care- 
lessly and  negligently  maintained  by  the  de- 
fendants In  a  condition  likely  to  cause  in- 
juries to  children  who  might  go  in  and  upon 
and  atonnd  said  building.  The  defendants 
did  not  maintain  a  watchman  about  or  upon 
said  premises  to  give  notice  of,  or  to  guard 
against  any  danger  to  persons  going  In  or 
near  or  upon  said  building,  or  give  any  notice 
of  the  dangerous  condition  of  said  building." 

John  0.  Chamberlain,  for  tbe  appellanta 
Heery  and  Wbalen.  Henry  B.  Shannon,  for 
appellant  McPadden.  Carl  Foster,  for  ap- 
pellee. 

HAMERSIiBT,  J.  (after  stating  the  fticte). 

This  case  was  before  us  at  the  October  t^m, 
190C,  when  the  Judgment  rendered  upon  a 
former  trial  was  set  aside.  78  Conn.  276, 
61  Atl.  1069.  This  appeal  is  taken  from  tbe 
Judgment  rendered  upon  a  retrial  of  tbe 
cause. 

The  trial  court  erred  in  sustaining  the 
plaintiff's  demurrer  to  the  second  defense  of 
tbe  substituted  answer  of  tbe  defendant  Mc- 
Padden. Upon  the  sale  of  the  bouse  stand- 
ing upon  the  vendor's  land  to  a  suitable  per- 
son for  tbe  purpose  and  upon  the  conditions 
stated  In  the  second  defense,  neither  the  ven- 
dee nor  his  agents,  while  engaged  In  moving 
the  property  sold,  are  the  servants  of  the 
vendor  for  whose  careless  conduct  the  vendor 
can  be  held  liable  under  the  doctrine  of  re- 
spondeat superior. 

Tbe  court  also  erred  In  substantially  char- 
ging the  Jury  that  if  they  should  find  from 
the  evidence  that  the  defendants  Heeiy  and 
Wbalen  in  tbe  removal  of  tbe  bouse  were  act- 
ing as  contractors  in  a  business  Indepoident 
from  McPadden,  and  that  all  the  facts  al- 
leged in  McPadden's  second  defense  have 
been  proved,  and  that  Heery,  to  whom  the 
building  was  sold,  was  a  competoit  and  ex- 
perienced person  to  properly  and  safely  per^ 
form  the  work  Involved  tn  the  removal  of 
tbe  building,  It  would  be  necessary,  in  order 
to  relieve  McPadden  from  liability  tor  tbe 
negligence  of  Heery  and  Wbalen,  that  they 
should  also  find  that  McPadden  used  due  and 
proper  care  in  selecting  a  ccHupetent  person 
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to  perform  this  work.  It  Is  poBslble  that  tlie 
court,  in  detailing  the  condltloiia  that  -would 
relieve  McPadden  from  liability  on  the  the- 
ory of  hl8  having  employed  Heery  as  an  In- 
dependoit  contractor,  did  not  intend  to  make 
the  finding  of  every  condition  detailed  es- 
sential to  such  relief;  but  a  careful  reading 
of  the  whole  charge  in  connection  with  the 
denial  of  McPadden's  request  to  charge 
compels  the  conviction  that  the  Jury  must 
have  so  understood  the  instructions  of  the 
court.  If  all  the  other  facts  alleged  in  Mc- 
Padden's second  defense  were  found  to  be 
true.  It  would  be  manifestly  immaterial  to 
the  snfflciency  of  that  defense  whether  the 
jury  were  satisfied  or  not  satisfied  that  Mc- 
Padden nsed  dne  and  proper  care  In  select- 
ing Heery,  whom  they  find  to  have  been  in 
fact  a  competent  person  to  perform  the 
work  be  undertook  to  perform  as  an  inde- 
pendent contractor.  The  court  should  have 
so  charged  the  jury.  Lawrence  v.  Ship- 
man,  39  Oonn.  GOO;  Corbln  v.  American 
Mills.  27  Conn.  274,  280,  71  Am.  Dec. 
63;  Norwalk  Gas  Light  Co.  v.  Norwalk,  68 
Conn.  485,  524,  525,  529,  28  Atl.  82;  Wllmot 
V.  McPadden,  78  Conn.  276,  61  Atl.  1069. 
For  this  reason  there  Is  error  in  McPadden's 
appeal,  and  the  judgment  against  him  must 
be  set  aside. 

The  other  errors  assigned  in  McPadden's 
appeal  are  snbstantially  the  same  as  those 
assigned  in  the  appeal  of  Heery  and  Wbalen, 
and  they  will  be  considered  together.  Tbe 
following  facts  appear  from  the  record  to 
have  been  practically  conceded:  On  and 
some  time  prior  to  May  8,  1903,  the  defend- 
ant McPadden  owned  a  piece  of  land  in 
'  Bridgeport,  fronting  on  Pembroke  street, 
which  piece  of  land  was  nninclosed.  On 
part  of  this  land  there  stood  a  building  in 
wblcb  Alva  F.  Wllmot  (the  plaintirs  intes- 
tate) lived  with  his  parents;  there  was  also 
on  another  part  of  tlie  land  a  dwelling  house 
of  wood  on  a  stone  foundation,  with  brick 
chimneys,  which  bouse  was  old,  and  in  a 
dilapidated  condition.  For  a  few  days  prior 
to  May  3d  the  defendants  Heery  and  Whalen, 
acting  nnder  authority  d»Ived  from  McPad- 
den, were  engaged  In  taking  down  and  re- 
moving the  said  dwelling  house.  At  the  close 
of  work  on  Saturday,  May  2d,  all  of  the 
bouse  had  been  removed  exc^t  the  founda- 
tion, the  first  fioor,  and  two  brick  chimneys. 
On  the  afternoon  of  the  following  day,  Sun- 
day, AJva  Wllmot,  then  atxmt  7%  years  of  age, 
with  other  children  of  about  his  own  age, 
was  upon  the  first  fioor  of  said  house  whm 
one  of  said  chimneys  collapsed  and  fell  and, 
in  falling,  injured  Alva  so  that  he  shortly  aft- 
erward died.  The  children  were  on  the  first 
floor  of  the  house  without  warrant  or  permis- 
sion of  tbe  defendants.  When  the  workmen 
left  tbe  house  on  Saturday  night,  and,  on  the 
Sunday  following,  it  was  uoinclosed  and  un- 
guarded by  any  obstruction,  and  no  watch- 
man was  maintained,  or  other  notice  given 
of  the  condition  of  the  building.    Tbe  plain- 


tiff, in  her  complaint,  alleges  that  tbe  in- 
juries and  death  of  her  Intestate  were  caus- 
ed solely  by  the  negligence  of  the  defendants, 
and  this  negligence  is  described  as  follows: 
In  maintaining,  on  said  Hay  3d,  said  land 
uniuclosed,  and  the  remnants  of  said  dwell- 
ing house  (being  of  a  character  to  attract 
children  thereupon,  and  of  a  character  likely 
to  cause  Injuries  to  children  wbo  might  go 
upon  it)  unguarded,  and  in  not  maintaining 
a  watchman  or  otherwise  giving  notice  of 
the  dangerous  character  of  said  building. 

Upon  tbe  trial  there  were  two  contested 
Issues  of  fact:  (1)  "Was  the  chimney,  which 
fell  down,  left  by  the  defendants  on  Satur- 
day night  in  an  unsafe  condition,  with  its 
supports  removed,  so  that  it  was  in  danger 
of  toppling  over,  and  without  being  properly 
shored,  or  propped  up?"  The  plaintifit 
claimed  to  bave  proved  the  afilrmatlve  of 
this  issue.  The  court's  statement  of  the  law 
applicable  to  the  fact  of  such  unsafe  condi- 
tion (if  the  Jury  should  find  it  proved),  in 
connection  with  the  other  facts,  Is  not  spe- 
cially assigned  as  error.  (2)  "Were  the 
bricks,  siqtporting  the  chimney  which  the  de- 
fendants bad  left  In  a  safe  condition  on  Sat- 
urday ni^t,  removed  on  Sunday  aftemooa 
by  tbe  plaintiff's  intestate  and  another  child, 
a  little  older,  digging  out  the  supporting 
bricks  with  sticks  they  had  obtained  for  that 
purpose  so  that  the  chimney  fell  down  in  con- 
sequence of  Its  being  thus  undermined?" 
Tbe  defendants  offered  evidence  to  prove, 
and  claimed  to  have  proved,  the  affirmative 
of  this  issue.  They  asked,  and  were  entitled 
to,  a  statement  by  the  court  of  the  law  de- 
fining their  liability  upon  tbe  state  of  facts 
as  thus  claimed  by  them  to  have  been  proved. 
Tbe  court,  having  Instructed  the  jury  that 
the  denial  of  the  plalnttS's  allegation,  that 
on  May  3d  the  unindosed  and  unguarded 
building  was  of  a  character  to  attract  chil- 
dren, and  was  in  a  condition  likely  to  cause 
injury  to  children  who  might  go  into  it,  rais- 
ed one  of  the  controlling  issues  of  the  case; 
and  having  stated  to  the  jury  that  the  plain- 
tiff claimed,  as  of  the  substance  of  his  diarge 
of  negligence,  that  tbe  partly  demolished 
building,  with  Its  standing  chimneys  un- 
guarded and  unindosed,  and  near  a  public 
street,  was  a'  place  calculated  to  attract 
young  children  and  likely  to  cause  injury  to 
children  which  the  defendants  were  bound  to 
anticipate;  and  having  stated  that  the  de- 
fendants, on  the  other  hand,  contended  that 
there  was,  under  the  circumstances,  no  duty 
on  their  part  on  May  8d  to  Inclose  the  build- 
ing, or  maintain  a  watchman,  that  the  build- 
ing stood  on  a  private  lot  removed  from  the 
street,  that  the  boy  Alva  was  only  a  trespass- 
er without  invitation,  and  that  if  the  prem- 
ises were  in  a  dangerous  condition,  they  were 
rendered  so  without  the  knowledge  of  the  de- 
fendants by  the  acts  of  the  boy  Alva  and  bis 
associates  over  which  the  defendants  had  no 
control  and  should  in  no  way  be  made  re- 
sponsibla    The  court  thereupon  charged  the 
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jury  as  follows:  "It  yon  find  that  said  buUd- 
Ing  and  chimneys  were  left  in  a  safe  condi- 
tion by  the  defendants,  and  that  the  chimney, 
causing  the  injuries,  was  rendered  dangerous 
and  unsafe  solely  by  the  improper  conduct 
of  this  boy  Alva  or  his  associates,  which  was 
the  sole  cause  of  its  toppling  over  and  falling, 
then,  gentlemen,  under  such  circumstances 
you  should  find  for  the  defendants,  unless 
you  further  bellcTe  and  find  from  the  evi- 
dence that  such  conduct  and  action  upon  the 
part  of  the  children  could  hare  been  fairly 
and  reasonably  contemplated  upon  the  part 
of  the  defendants." 

We  think  there  is  error  In  this  charge. 
Generally  speaking,  actionable  negligence, 
as  related  to  the  circumstances  of  this  case. 
Implies  (1)  careless  conduct  In  doing  a  lawful 
act  without  actual  intention  of  Injuring 
another,  (2)  consequent  damage  to  another 
who,  at  the  time  and  place,  has  the  legal 
right  to  require  of  the  actor  the  ezerdse  of 
ordinary  care  in  doing  the  lawful  act  The 
essence  of  actionable  negligence  is  the  in- 
fringement of  the  legal  right  of  another,  or, 
In  other  words,  the  violation  of  a  duty  im- 
posed by  law  In  respect  to  another.  Upon 
the  state  of  facts  as  claimed  by  the  defend- 
ants, It  Is  plain  that  they  had  the  legal  right 
to  take  down,  and  remove,  the  building  stand- 
ing on  their  land,  to  suspend  the  work  of 
demolition  during  Sunday,  to  leave  the  chim- 
ney in  question — then  in  a  safe  condition — 
Mninclosed  and  unguarded  and  without  using 
any  means  of  notification  to  the  public  of  the 
patent  condition  of  the  building,  and  that, 
In  doing  this,  they  in  fact  exercised  ordi- 
nary care  and  neither  infringed  the  legal 
rights  of  others,  nor  violated  any  duty  Im- 
posed upon  them  by  law  in  respect  to  others. 
It  is  plain  that  the  plaintiff's  Intestate,  at 
the  time  of  receiving  his  injury,  had  no 
legal  right  to  be  upon  that  part  of  the  de- 
fendants' land,  and,  being  there,  had  no 
right  to  Interfere  with  the  chimney  there 
standing,  and  to  change  it  from  a  safe  to  a 
dangerous  structure.  But  the  claim  Is  urged 
that  when  the  defendants  suspended  their 
lawful  work  on  Saturday  night  they  might 
reasonably  have  anticipated  that  some  per- 
son might,  on  the  following  day,  unlawfully 
enter  their  land,  undermine  the  chimney,  and 
receive  fatal  injuries  from  Its  fall  thus 
brought  about;  and  that  the  law  Imposed 
upon  the  defendants  the  legal  duty  of  using 
appropriate  means  for  the  prevention  of 
such  unlawful  entry,  and  gave  to  the  plain- 
tiffs Intestate  the  legal  right  to  demand  of 
the  defendants  the  use  of  ordinary  care  for 
the  purpose  of  preventing  him  from  expos- 
ing himself  to  dangers  created  by  his  unlaw- 
ful act  It  may  be  true  that  these  defend- 
ants, in  suspending  on  Saturday  night  the 
work  of  taking  down  the  building  on  their 
land,  situate  as  it  was  on  the  street  of  a 
populous  city,  could  have  fairly  and  reason- 
ably contemplated  that  some  heedless  and 
thoughtless  persons  might,  on  the  following 


Sunday,  unlawfully  enter  npon  their  land, 
recklessly  amuse  themselves  by  digging  away 
the  supports  of  the  chimney,  left  in  a  per- 
fectly safe  condition,  and  thus  cause  It  to 
fall  upon  themselves.  But  whether  this  be 
true  or  not  It  Is  not  true  that  such  persons 
had  any  legal  right  to  require  the  defendants, 
under  such  circumstances  to  surround  their 
property  with  barriers,  or  to  use  other  means 
adequate  to  prevent  their  entry  on  the  land. 
The  law  on  this  point  is  settled  beyond  con- 
troversy. The  owner  of  land  holds  his  prop- 
erty subject  to  certain  legal  rights  of  others 
and  their  correlative  duties;  he  cannot  use 
It  so  as  to  endanger  others  entitled  to  the  use 
of  the  adjoining  highway  or  adjoining  land, 
or  of  others  whom  be  brings  or  invites  to 
come  upon  his  land,  without  using  that  care 
commensurate  to  the  occasion.  He  may  be 
liable  to  those  unlawfully  on  his  land  who 
are  hurt  through  concealed  sources  of  dan- 
ger prepared  with  the  intention  of  injuring 
such  persons.  But  the  owner  or  tenant  of 
land  has  the  right  of  exclusive  possession; 
whoever  violates  this  right  Is  a  trespasser, 
and  such  trespasser  assumes  all  risk  of 
danger  which  is  Incident  to  the  condition 
of  the  premises;  as  to  him,  the  owner  does 
not  owe  the  legal  duty  of  exercising  care  in 
keeping  his  premises  in  a  safe  condition  for 
his  use,  especially  when  the  trespasser  Is 
wrongfully  interfering  with  the  condition  of 
the  property  as  left  by  the  owner.  A  similar 
rule  of  reciprocal  right-  and  duty  Is  appli- 
cable to  one  who  enters  upon  the  land  of  an- 
other as  a  mere  licensee.  Pomponio  v.  New 
Tork,  N.  H.  &  H.  R.  Co.,  66  Conn.  528,  537. 
34  Atl.  491,  32  L.  R.  A.  530,  50  Am.  St  Rep. 
124;  Rooney  v.  Woolworth,  74  Conn.  720,  723, 
52  Atl.  411;  Frost  ▼.  Eastern  Railroad,  64  N. 
H.  220,  221,  9  Atl.  790,  10  Am.  St  Rep.  396. 
In  the  present  case  the  land  (as  claimed 
by  the  defendants)  was  In  a  perfectly  safe 
condition  as  respects  all  persons  not  Inter- 
meddling with  Its  condition,  and  a  trespasser, 
by  his  own  act,  rendered  the  safe  condition 
unsafe,  and  In  consequence  suffered  harm, 
and  the  claim  Is  made  that  notwithstanding 
the  defendants  clearly  owed  no  legal  duty  to 
such  trespasser,  they  did  owe  a  legal  duty 
to  children  who  might  be  tempted  by  the  (to 
them)  attractive  condition  of  the  land  to  do 
the  same  acts.  In  other  words,  that  when- 
ever the  owner  or  possessor  of  land  whicb, 
although  in  a  perfectly  safe  condition,  may 
yet  be  likely  to  tempt  children  to  come 
upon  It  and  there  create  a  condition  danger- 
ous to  themselves,  the  law  imposes  upon 
such  owner  or  possessor  the  legal  duty  of 
protecting  such  children  from  exposing  them- 
selves to  such  danger,  and  gives  to  such. 
children  the  legal  right  to  require  of  the  own- 
er or  possessor  the  use  of  ordinary  care  and 
diligence  in  anticipating  such  conduct  by 
children,  and  In  the  use  of  appr(^rlate  means 
for  protecting  them  against  themselves.  We 
think  this  claim  has  no  solid  foundation. 
"Temptation  Is  not  always  invitation.    As 
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the  common  law  Is  miderstood  by  the  most 
competent  anthcKltlea,  It  does  not  excnse  a 
treepasaer  because  there  Is  a  temptation  to 
commit  It,  or  hold  property  owners  bound  to 
contemplate  the  Infraction  of  property  rights 
because  the  temptation  to  mitralned  minds 
to  Infringe  them  might  have  been  foreseen." 
Holbrook  ▼.  Aldrlch,  168  Mass.  16,  46  N.  B. 
115. 86  L.  R.  A.  4S6.  60  Am.  St  Rep.  864.  The 
legal  dnty  of  restraining  children  from  going 
Into  unsafe  places  Is  Imposed  by  law  upon 
their  parents,  and  those  who  stand  In  loco 
parentis,  and  Is  not  Imposed  npon  strangers. 
The  natural  Instinct  to  help  the  helpless 
would  Induce  any  one,  In  a  position  prop- 
erly to  do  so,  to  restrain  a  child  from  expos- 
ing Itself  to  danger;  but  to  impose  the  duty 
of  exercising  such  restrahit  as  a  legal  duty 
npon  all  strangers,  or  upon  a  particular 
class  of  strangws  such  as  the  occupants  of 
all  tenements  that  might  seem  to  the  childish 
mind  attractive,  would  prove  Impracticable 
and  intolerable,  llie  parental  duty  of  re- 
straint Implies  the  parental  power  of  cor- 
rection, or  of  the  use  of  preventive  force. 
It  Is  true  that  In  cases  where  the  plaln- 
tur  seeks  to  recover  damages  alleged  to  have 
been  caused  by  the  negligence  of  the  defend- 
ant, and  It  Is  claimed  that  the  fault  of  the 
plalntUT  concurred  with  that  of  the  defend- 
ant In  producing  the  injury,  that  the  con- 
duct required  of  the  defendant  may  be  af- 
fected by  the  lidplessness  of  the  plaintiff; 
what  might  be  careful  conduct  in  dealing 
with  a  vigorous  person  or  an  adult  might 
well  be  careless  conduct  In  dealing  with  an 
Infirm  person  or  a  child,  and  conduct  of  the 
plaintiff  which  might  establish  his  negligence 
w  fault  if  he  were  a  vigorous  person  or  an 
adult  might  fall  to  establish  such  fault  If  he 
were  infirm  or  a  young  child;  and  so  It  has 
been  held  In  such  cases  that  the  youth  of 
the  plaintiff,  as  Indicating  his  helplessness 
and  Incapacity  to  commit  a  fault,  may  be 
consld«-ed  In  determining  the  question  of  his 
contributory  negligence  as  well  as  that  of 
the  defendant's  negligence.  Wllmot  v.  Mc- 
Padden,  78  CSMm.  276,  283,  61  Atl.  1066.  To 
this  extent  the  Instinct  of  humanity  and  the 
claims  of  the  helpless  are  recognized  as  ele- 
ments In  determining  what  Is  ordinary  care 
in  cases  where  such  care  Is  Imposed  upon 
one  as  a  legal  duty;  but  these  cases  have  no 
legitimate  relation  to  the  broad  proposition 
that  must  be  maintained  to  support  the 
charge  of  the  court  as  given,  viz.:  the  law 
attaches  to  the  ownership  or  possession  of 
land  which,  in  its  lawful  and  proper  use, 
may  be  in  a  condition  attractive  to  children 
and  dangerous  to  them,  the  legal  dnty  In  the 
owner  or  possessor  of  protecting  children 
from  yielding  to  the  temptation  to  unlaw- 
fully enter  his  land,  and  there  heedlessly 
expose  themselves  to  danga-.  The  distinc- 
tion between  the  latter  and  the  former  prop- 
osition may  biecome  difficult  to  draw  In  some 
of  tlie  infinite  variety  of  cases  where  the 
.  tialm  of  liability  for  negligence  Is  made,  but, 
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la  Its  essence,  the  distinction  Is  clear  and 
Tltal.  In  the  former  an  injury  occurs  to  one 
•f  two  persons,  each  in  the  exercise  of  a 
legal  right  subject  to  the  right  of  the  other 
and  requiring  of  necessity  reasonable  care  ia 
each.  Liability  for  the  injury  Is  Incurred  by 
the  one  In  fault  If  both  are  In  fault  there 
is  no  liability.  In  the  latter  the  injury 
occurs  to  one  not  in  the  exercise  of  a  legal 
right  snd  the  liability  is  placed  upon  one 
who  In  the  exercise  of  his  legal  right  has 
Infringed  no  right  of  others.  It  is  the  dis- 
tinction between  a  Uabiutj  arising  from 
one's  own  fault  and  a- liability  arising  from 
another's  misfortune;  between  the  enforce- 
ment of  a  debt  and  the  compulsion  of  a  gift 

The  theory  of  a  liability  in  Innocent  land- 
owners for  Injuries  directly  resulting  from 
the  acts  of  childrra  trespassing  on  their 
premises  finds  support  in  a  line  of  cases  com- 
monly called  "the  turntable  cases"  (Bloux 
City  4s  P.  R.  Co.  V.  Stout  17  Wall.  tU.  8.] 
067,  21  Ll  Ed.  745;  Koons  v.  8t  Louis  &  I. 
M.  R.  Co.,  65  Ma  592;  Kansas  Central  Ry. 
Co.  V.  FItzsimmons,  22  Kan.  686,  691,  81  Am. 
Rep.  206;  Barrett  v.  Southern  Pacific  Qx, 
91  Cat.  296,  801,  27  Paa  666,  25  Am.  St  Rep. 
186;  and  others),  and  Is  vigorously  rejected 
by  courte  In  other  Jurisdictions.  We  have 
never  had  occasion  to  deal  directly  with 
this  question.  It  was  not  Involved  In  BIrge  v. 
Gardner,  19  Oonn.  507,  50  Am.  Dec.  261 ;  any 
expressions  that  might  favor  the  doctrine.  In 
Daley  v.  Norwich  &  W.  R.  Co.,  26  Conn.  591, 
68  Am.  Dec.  413,  are  modified  and  corrected 
In  Nolan  v.  New  York,  N.  H.  &  H.  R.  Co.,  53 
Conn.  461,  474,  4  Atl.  106 ;  Rohioff  v.  Fair  Ha- 
ven &  W.  R.  Co.,  76  Conn.  689,  694,  68  Ati.  5, 
and  In  Fitzmaurlce  v.  Connecticut  Ry.  &  Ltg. 
Co.,  78  Conn.  406,  62  Ati.  620,  8  L.  R.  A.  (N. 
S.)  149,  we  left  the  question  an  open  one. 

For  the  reasons  above  indicated  we  are 
satisfied  that  uptm  the  facts  assumed  in  the 
charge  under  discussion,  the  plaintUTs  In- 
testate, whether  regarded  as  a  mere  licensee 
or  a  trespasser,  assumed  all  risk  of  danger 
which  was  Incident  to  the  then  condition  of 
the  premises,  notwithstanding  his  age  was 
7\i  years.  This  view  of  the  law  Is  sidwtan- 
tlally  maintained  in  the  following  cases. 
Delaware,  L.  de  W.  R.  Co.  v.  Reich,  61  N.  J. 
Law,  635,  40  Ati.  6^  41  Lw  R.  A.  831,  68  Am. 
St  Rep.  727;  Frost  v.  Eastern  Railroad,  64 
N.  H.  220,  9  Ati.  790,  10  Am.  St  Rep.  376; 
Daniels  v.  New  Yoik  &  N.  B.  R.  Co.,  154  Mass. 
349,  28  N.  E.  283,  13  L.  R.  A.  248,  26  Am.  St 
Rep.  268;  Walch  v.  Fitchburg  R.  Co.,  145  N. 
Y.  301,  39  N.  B.  1068,  27  L.  R.  A.  724,  45 
Am.  St  Rep.  615. 

The  objection  to  the  charge  of  the  court  In 
relation  to  the  measure  of  damages  is  not 
well  taken.  The  plaintiff.  If  entitied  to  re- 
cover at  all,  is  entitled  to  recover  on  the  same 
grounds,  damages  measured  by  the  same  rule 
as  If  the  action  had  been  brought  by  her  in- 
testate in  his  lifetime.  Wilmot  v.  McPaddcn, 
78  Conn.  284,  61  Ati.  1068. 

During  the  trial  the  plaintiff  produced  a 
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witness  who  testified  that  on  the  Sunday  In 
Question,  on  his  way  to  church,  he  walked 
on  the  side  of  the  street  next  the  defendants' 
premises,  and  on  his  return  from  church 
walked  on  the  opposite  side  of  the  street. 
Thereupon,  and  against  the  objection  of  the 
defendants,  the  court  permitted  the  question, 
"Why  did  you  do  so?"  The  witness  answer- 
ed: "Because  I  was  afraid  that  the  chimney 
would  fall  upon  me."  The  matter  was  not 
pursued  further.  For  the  purpose  of  drawing 
from  the  witness  his  opinion  based  upon  ob- 
serration  of  the  actual  condition  of  the  chim- 
ney the  forgi  of  the .  question  was  not  cor- 
rect, and  unless  asked  for  this  purpose  It 
was  Inadmissible.  But  the  answer  it  elicited 
was  ImmateriaL  The  unfounded,  cautious 
timidity  of  this  witness  was  not  a  fact  rele- 
vant to  the  actual  condition  of  the  chimney. 
It  Is  not  necessarily  error  for  a  court  to  re- 
fuse to  enforce  formal  rules  for  the  question- 
ing of  witnesses;  at  times  this  course  may  be 
advisable,  and  such  conduct  of  the  court,  in- 
volving no  material  harm  to  an  objecting 
party,  cannot  be  sufficient  ground  for  a  new 
trial,  and  ought  not  to  be  assigned  as  error. 
There  is  error.  The  Judgment  of  the  su- 
perior court  is  set  aside,  and  the  cause  re- 
manded for  further  proceedings  according  to 
law.    The  other  Judges  concurred. 


RICHARDSON  et  al.  v.  SMITH. 
(Supreme  Court  of  New  Jersey.    Nov.  26,  1906.) 

1.  Cebtiobajsi— Rbtubh  Dat. 

Rule  60  of  tlUa  court  reqnires  writs  of 
certiorari  to  be  returnable  in  20  days,  unless 
otherwise  ordered.  Held  that,  where  a  writ  was 
drawn  with  return  day  postponed  beyond  the 
20  di^s,  an  <»der  indorsed  upon  tlie  writ,  al- 
lowing it  and  ordering  it  to  be  sealed,  sanctioned 
the  return  day  aa  mentioned  in  the  writ. 

2.  Pbocess— Pbivileoeb  a«d  Exemptions. 

Summary  proceedings  for  dispossession, 
taken  under  the  landlord  and  tenant  act  (Oen. 
St.  p.  19X9,  i  16),  are  Judicial  proceedings  with- 
in the  rule  that  exempts  nonresident  parties  and 
witnesses,  while  in  attendance  here  upon  jodicial 
proceedings,  from  service  of  civil  process  Issuing 
out  of  the  courts  of  this  state. 
8.  JusncBS  o»  THE  Peace— Want  o»  Jttsib- 

DICnON — C^TIOBABI. 

Under  the  "act  constituting  courts  for  the 
trial  of  small  causes"  (P.  L.  1903,  p.  279,  i 
&3),  where  the  justice  of  the  peace  lacks  juris- 
diction over  the  defendant  because  of  illegality 
in  tlie  service  of  summons  upon  him,  and  yet 
proceeds  to  render  judgment  against  the  de- 
fendant, such  judgment  may  be  reviewed  by 
certiorari. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  H  762-766.] 

(Syllabus  by  the  Court.) 

Certiorari  to  Small  Cause  Court. 

Action  by  Marie  A.  Richardson  and  Mer- 
ritt  Leach  against  Vine  H.  Smith.  Judg- 
ment for  plaintiffs,  and  defendant  brings 
certiorari.    Reversed. 

Argued  June  term,  1906,  before  HEND- 
RICKSON,  PITNEY,  and  TRENCHARD,  JJ. 

Viae  H.  Smith,  pro  se.  James  Steen,  for 
respondents. 


PITNEY,  J.  This  writ  of  certiorari  was 
tested  March  31,  1906,  and  the  allocatur  was 
Indorsed  thereon  and  signed  by  a  Justice 
of  this  court  on  the  same  day.  The  return 
day  was  the  first  Tuesday  of  May  tlien  next, 
being  more  than  20  days  from  the  date  of  the 
allocatur.  A  motion  to  dismiss  Is  now  made 
on  the  ground  that  the  writ  la  in  violation  of 
rule  60  of  this  court.  That  rule  prescribes 
that  "all  writs  of  certiorari'  shall  be  made  re- 
turnable in  twenty  days  from  the  date  ot 
the  allocatur,  unless  otherwise  ordered."  In 
our  opinion  the  order  Indorsed  upon  the 
writ,  to  the  efTect  that  the  writ  Is  allowed 
and  that  it  shall  be  sealed,  is  an  order 
sanctioning  the  return  day  as  mentioned  In 
the  writ  It  may  be  added  that  the  purpose 
of  the  rule,  in  prescribing  a  sliort  return.  Is 
to  prevent  the  writ  from  being  used  as  a 
means  of  delay,  and  to  forward  the  prompt 
disposition  of  the  matter.  In  the  present 
case  the  respondents  have  not  been  preju- 
diced by  the  extension  of  the  return  beyond 
the  20  days.  For  these  reasons,  the  motion 
to  dismiss  Is  denied. 

The  writ  brlngp  under  review  a  Judgment 
recovered  against  the  prosecutor  In  a  small 
cause  court  Reversal  Is  prayed  on  tl:e 
ground  that  the  prosecutor  was  a  citizen 
and  resident  of  the  state  of  New  York,  and, 
when  served  with  the  summons,  was  In  at- 
tendance in  this  state  as  plaintiff  and  wit- 
ness In  a  proceeding  for  dispossession  under 
the  landlord  and  tenant  act  brought  by  him 
against  the  present  respondents,  and  that 
he  was  served  before  he  had  opportunity  to 
return  to  New  York  after  the  conclusion  of 
the  dispossess  proceedings.  These  facts  are 
clearly  proven.  It  Is  shown  by  the  Justice's 
return  to  the  present  writ,  and  by  proofs 
aliunde  (taken  pursuant  to  rule  64),  that 
upon  the  return  day  mentioned  In  the  sum- 
mons, the  prosecutor  claimed  his  privilege 
on  the  ground  mentioned;  that  he  did  not 
subsequently  waive  the  objection;  and  that 
the  Justice  who  sat  in  the  small  cause  court 
overruled  the  objection  on  the  ground  that 
summary  proceedings  to  procure  a  warrant 
of  removal  In  a  landlord  and  tenant  case 
were  not  Judicial  proceedings  of  such  a 
character  as  entitled  a  party  therein  to  be 
privileged  from  service  of  a  summons.  It 
is  now  insisted  that  the  remedy  of  the  pros- 
ecutor was  by  appeal,  and  not  by  certiorari. 
Section  %  of  the  revised  "act  constituting 
courto  for  the  trial  of  small  causes"  (P.  L. 
1903,  p.  279),  is  as  follows:  "Where  the 
small  cause  court  has  Jurisdiction,  no  judg^ 
ment  from  which  an  appeal  is  given  by  this 
act  shall  be  removed  into  the  supreme  or 
circuit  court  by  certiorari  or  otherwise  for 
the  correction  of  any  supposed  error  therein; 
but  the  party  thinking  himself  aggrieved 
shall  have  relief  by  appeal  only,  and  that 
both  as  to  matter  of  law  and  matter  of 
fact"  By  section  80  (P..  Lw  1903,  p.  27^ 
an  appeal  is  given  to  the  court  of  common 
pleas  from   any  Judgment  obtained  In  the 
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small  cause  court  except  sncb  as  ehall  have 
been  given  by  .coufessloo.  Similar  pruvi- 
^<Mis  were  In  the  old  act  (Gen.  St  p.  1882, 
I  96;  p.  iBQl,  i  138).  In  order  to  exclude  the 
review  bj  certiorari  the  small  cause  court 
must  have  not  merely  Jurisdiction  over  the 
subject-matter,  but  JurisdlctloQ  of  the  par- 
ticular cause,  including  Jurisdiction  over  the 
person  of  the  defendant.  Bitter  v.  Knnkl*, 
39  N.  J.  law,  259,  263;  Williamson  t.  Mid- 
dlesex Common  Pleas,  42  N.  J.  Law,  8S0, 
396;  City  of  Brldgeton  v.  Fierce  (N.  J.)  61 
AtL  683;  Barclay  v.  Brabston,  48  N.  J.  lAW, 
629,  9  Atl.  769;  Steinlein  v.  Folwell.  68  N. 
J.  Law,  176,  20  AtL  1079.  Clearly,  th« 
small  cause  court  had  Jurisdiction  of  the 
controversy  that  was  raised  concerning  its 
Jurisdiction  over  the  person  of  the  prosecutor. 
Bat,  If  it  erroneouslv  determined  that  con- 
troversy, and  illegally  upheld  its  Jurisdic- 
tion over  tils  person,  such  illegal  determlna- 
tioa  could  not  giv*  to  it  Jurisdiction  over 
the  cause  within  the  meaning  of  section  93 
of  the  small  cause  court  act  so  as  to  de- 
prive the  injured  party  of  his  review  by 
GertiorarL  In  Barclay  v.  Brabston,  48  N.  J. 
Law,  829,  9  Atl.  769.  where  the  Justice's 
Judgment  was  rendered  on  a  day  when  he 
had  no  Jurisdiction  of  the  cause.  It  was  held 
that,  for  such  an  error,  the  defendant  below 
had  a  dioice  at  remedies — ^by  appeal  for  a 
new  trial,  or  by  certiorari  for  a  mere  l^ral 
review — and  that,  having  elected  to  appeal 
to  the  common  pleas,  he  must  there  proceed 
to  trial  on  the  merits,  and  could  not  ques- 
tion the  legality  of  the  procedure  In  the 
court  below.  In  Steinlein  v.  Folwell,  63  N. 
J.  Law,  176,  20  Atl.  1079,  it  was  held  that, 
where  the  court  for  the  trial  of  small  causes 
has  no  Jurisdiction  over  the  subject-matter 
of  the  action,  relief  may  be  had  by  certiorari 
vc  by  appeal,  but  that,  where  the  cause  of 
action  is  within  the  Jurisdiction  of  the 
■mall  cause  court,  and  there  Is  lack  of  Ju- 
risdiction over  the  party  by  reason  of  irregu- 
lar adjournments,  the  taking  of  an  appeal 
operates  as  a  waiver  of  this  irregularity, 
that  the  proper  mode  of  taking  advantage 
of  It  Is  by  certiorari.  In  Yandervoort  t. 
Fleming,  68  N.  J.  Law,  607,  53  Atl.  223, 
where  the  Justice  of  the  peace,  at  the  time 
be  gave  Judgment,  had  lost  Jurisdiction  of 
the  cause  through  an  Irregular  adjournment, 
and  the  defendant  api)ealed  to  the  common 
pleas.  It  was  held  that  this  appeal  waived 
the  irregularity,  which  could  only  be  avail- 
ed of  by  certiorari — distinguishing  Parker  v. 
Mercantile  Safe  Deposit  Co.,  63  N.  X  Law, 
SOo,  44  Atl.  190,  which  latter  case,  neverthe- 
less, stands  as  unquestioned  authcrlty  for 
the  maintenance  of  a  review  by  certiorari 
where  the  Justice  has  lost  Jurisillctlon  by  an 
Improper  adjournment  It  will  be  observed 
that  in  these  cases  the  irregularity  In  the 
small  cause  court  operated  to  terminate  the 
Justice's  Jurisdiction  over  the  person  of  the 
defendant,  not  over  the  subject-matter  of  the 
cause.    They  are,  therefore,  clear  authorities 


for  sustaining  the  review  by   certiorari  In 
the  present  case. 

Coming  to  the  main  question,  the  rol* 
that  a  nonresident,  coming  into  this  state  t» 
attend  its  courts  as  party  or  witness,  !■ 
privileged  from  the  service  of  process,  wbethp 
er  of  summons  or  of  capias,  is  fully  estab- 
lished by  our  decisions.  Halsey  v.  Stewart, 
4  N.  J.  Law,  366;  Miller  v.  Dungan,  87  N. 
J.  Law,  182;  Mulheam  v.  Press  Pub.  Co., 
53  N.  J.  Law,  153,  20  Atl.  760.  See,  also, 
Jones  V.  Enauss.  31  N.  J.  Eq.  211;  Massey 
V.  Colvllle,  45  N.  J.  Law,  119,  46  Am.  Hep. 
754.  But  It  is  Insisted  that  summary  pro- 
ceedlngs  for  dispossession  taken  under  tha 
landlord  and  tenant  act  are  not  within  the 
reason  and  spirit  of  the  rule.  It  Is  true  that 
such  proceedings  do  not  result  In  any  Judg- 
ment that  is  binding  as  between  the  landlord 
and  the  tenant  Their  purpose  Is  merely 
to  secure  a  warrant  that  shall  Justify  the 
constable  or  other  executive  officer  In  r*- 
movlng  the  tenant  from  possession,  and 
putting  the  claimant  Into  possession.  0«n. 
St  p.  1919,  i  16.  By  the  act  the  proceedings 
are  not  subject  to  review  by  appeal  or  cer- 
tiorari, but  the  landlord  remains  liable  in  aa 
action  of  trespass  for  any  unlawful  proceed- 
ings under  the  act  Q&l  St  p.  1919,  I  18 
(P.  L.  1908,  p.  29,  I  7).  In  Cos  V.  Halnet. 
44  N.  J.  Law,  134,  135,  Van  Sydcel,  J.,  said: 
"The  finding  of  the  fact  that  rent  was  do* 
and  unpaid  was  final  as  to  the  summary 
proceedings  to  dispossess,  but  the  statute 
deprives  the  Judgment  In  that  suit  of  the 
quality  of  conclusiveness  between  the  parties 
which  a  Judgment  has  In  other  cases.  It 
may  be  set  up  as  a  shield  by  the  officers  of 
the  law,  but  not  by  the  landlord.  He  en- 
forces the  removal  of  bis  tenant  at  the  peril 
of  a  different  finding  In  an  action  of  trespass 
by  the  tenant"  See,  however.  Brick  v.  Burr, 
47  N.  J.  Bq.  189,  192,  19  AtL  842.  But  al- 
though thus  qualified  as  to  its  effects,  the 
dispossess  proceeding  under  the  landlord  and 
tenant  act  is,  we  think,  none  the  less  a  Judl- 
dal  proceeding  within  the  reason  and  spirit 
of  the  rule  tliat  exempts  nonresident  parties 
and  witnesses,  while  In  attendance  up<Hi 
such  proceedings,  from  service  of  civil  pro- 
cess Issuing  out  of  the  courts  of  this  states 
A  reference  to  the  reasoning  contained  la 
the  opinions  In  Halsey  v.  Stewart,  4  N.  J. 
Law,  366,  Miller  v.  Dungan,  37  N.  J.  Law, 
182,  and  Mulheam  v.  Press  Pub.  Co.,  63  N. 
J.  Law,  153,  20  Atl.  760,  renders  this  manl- 
fest  The  proceedings  prescribed  by  the 
landlord  and  tenant  act  are  established 
largely  for  the  purpose  of  enabling  a  land- 
lord whose  rent  Is  unpaid  to  employ  public 
officers  to  remove  the  defaulting  tenant,  with- 
out responsibility  on  the  part  of  such  officers 
If  the  tenant  has  had  his  day  in  court  The 
result  of  the  proceedings  is  conclusive  as  be- 
tween the  officer  and  the  tenant  To  deny 
that  such  proceedings  exempt  a  nonresident 
attending  the  same  from  civil  process  In  an- 
other action  would,  in  many  cases,  deprive 
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cltizena  of  other  states  from  that  free  access 
to  our  Judicial  tribunals  which  it  la  the 
policy  of  our  law  to  maintain. 

In  our  opinion,  therefore,  the  judgment 
under  reTiew,  founded  as  it  was  upon  a  sum- 
mons that  was  seryed  in  violation  of  the 
prosecutor's  privilege,  must  be  reversed. 

Ttie  allowance  of  costs  Is  within  the  dis- 
cretion of  the  court.  P.  L.  1903,  p.  346,  I 
10.  In  this  case  It  snlSclently  appears  that 
service  of  the  summons  upon  the  prosecutor 
was  procured  by  a  trick,  the  respondents  hav- 
ing made  default  in  the  payment  of  the  rent 
for  the  very  purpose  of  compelling  him  to 
come  Into  this  state  to  prosecute  dispossess 
proceedings,  in  order  tliat  they  might  have 
a  summons  served  upon  him.  The  deposi- 
tions also  indicate  that  they  have  resorted 
to  a  similar  device  on  a  former  occasion. 
For  this  reason,  costs  will  be  allowed  against 
than. 


MAYOR,  vrra,  op  orrr  of  rahwat  v. 

HUNT  et  aL 

(Supreme  Court  of  New  Jersey.    Nov.  26,  1906.) 

L  CqnBTa— PoiJCK  Coubtb— Rbpkai.  or  Sxax- 
vn. 

The  general  act  of  March  28,  1883,  con- 
■Ututiag  police  conrts  in  certain  cities  (P.  It. 
1883,  p.  177;  Oen.  St  p.  2483),  operates  to 
modify  the  provlaiona  of  the  charter  of  the 
city  of  Rahway  respecting  police  justices  (P. 
L.  1865,  p.  617,  I  4^; 

2.  Same— RiOHT  or  Affsai.. 

Under  section  21  of  the  act  of  March  23, 
1883,  constituting  police  courts  in  certain  cities 
(P.  L.  1883,  p.  183;  Gen.  St  p.  2483),  in  dvil 
suits  brought  to  recover  a  penalty,  where  the 
justice  has  jarisdiction,  and  the  indsment  is 
not  recovered  by  confession,  the  only  direct  re- 
view is  by  appeal  to  the  court  of  common  ideas. 
(Syllabus  by  the  OurtJ 

CSertiorarl  by  Estelle  W.  Hunt  and  Isaac 
Ik  Hunt  against  the  maycw  and  common  coun- 
cil of  the  dty  of  Rahway  to  review  convic- 
tion.   Dismissed. 

Argued  June  term,  1006,  before  HEN- 
DRIGKSON  and  PITNEY,  JJ. 

I>esUe  Bnpton,  for  prosecutors.  Francis 
V.  Dobbhis,  for  city  of  Rahway. 

PITNEY,  J.  This  writ  of  certiorari  brings 
under  review  a  conviction  of  the  prosecutors, 
bad  before  a  Justice  of  the  peace  acting  as 
a  police  Justice  of  the  city,  for  violation  of 
one  of  the  municipal  ordinances.  On  the 
part  of  the  city  it  is  objected  in  limine  that 
the  proper  method  to  review  such  a  convic- 
tion is  by  appeal,  and  that  therefore  this 
writ  should  be  dismissed.  In  order  to  deter- 
mine the  point,  an  examination  of  the  laws 
regulating  the  procedure  becomes  necessary. 

By  the  revised  charter  of  the  dty  of  Rah- 
way (P.  L.  1865,  p.  409),  It  is  in  section  18 
(page  504)  raacted  that  the  cooxnon  coun- 
cil shall  appoint  (among  other  officers)  two 
or  more  police  Justices.  By  section  45  (page 
■^17)  it  Is  enacted  that  such  justices  shall 


have  jurisdiction  within  the  limits  of  the 
city  to  hear,  try,  and  determine  all  causes 
and  complaints  arising  from  the  violation  of 
any  ordinance;  and  it  prescribes  the  proce- 
dure to  be  adopted,  including  "an  appeal  from 
Judgments  rendered  for  fines  and  penalties 
only,  as  in  cases  where  ai^>eal  may  be  now 
had  from  judgment  In  courts  for  trial  of 
small  causes."  The  revised  act  of  1816  con- 
stituting courts  for  the  trial  of  small  causes 
was  at  that  time  in  force,  by  the  forty-third 
section  of  which  (Rev.  St  1847,  p.  242;  Nlz. 
Dig.  1868,  p.  466)  it  was  enacted  tliat  "from 
any  judgment  which  may  be  obtained  before 
any  Justice  of  the  peace,  except  such  as  shall 
have  been  given  by  default  or  by  confession, 
or  In  the  absence  of  the  defendant,  where  the 
trial  did  not  take  place  in  his  presence,  or  on 
a  debt,  demand  or  other  matter  in  dispute 
not"  exceeding  three  dollars,  either  party 
may  appeal  to  the  court  "of  common  pleas  of 
the  county."  By  section  67  of  the  same  act 
It  was  enacted  that  no  Judgment  from  which 
an  appeal  was  given  to  the  court  of  com- 
mon pleas  should  be  removed  Into  the  Su- 
preme Court  or  circuit  court  by  certiorari  or 
otherwise,  but  that  the  ^rty  aggrieved 
should  have  relief  upon  the  appeal  only,  and 
that  both  as  to  matter  of  law  and  matter  of 
fact  The  Judgment  under  review  was  not 
given  by  default,  or  by  confession,  or  in  the 
absence  of  the  defendant,  and  the  matter  in 
dispute  exceeds  three  dollars,  tinder  section 
46  of  the  Rahway  charter  there  would,  tiiere- 
fore,  be  a  right  of  appeal  as  under  section  48 
of  the  small  cause  court  act  of  1846.  The 
charter  does  not,  howevo-,  in  terms  make 
that  appeal  exclusive,  nor  does  It  by  refer- 
ence adopt  the  provisions  of  section  67  of  the 
act  constituting  the  small  cause  court 

But  the  charter  is,  we  think,  supplemented 
by  the  general  act  of  March  23,  1883,  con- 
stituting police  courts  in  certain  cities  In 
tills  state  (P.  li.  1883,  p.  177;  Oen.  St  p. 
2483).  By  the  first  section  of  this  act  it  la 
made  lawful  for  the  common  council  of  any 
Incorporated  city  of  the  third  class  (Rahway 
is  included  within  the  class)  to  appoint  one 
or  more  police  justices.  Subsequent  sec- 
tions provide  with  much  particularity  for 
the  Jurisdiction  of  such  Justices,  the  proce- 
dure to  l>e  had  before  them,  and  the  method 
of  Judicial  review.  This  act  oi)erates,  as  we 
think,  to  modify  the  provisions  of  the  city 
charter  respecting  police  justices.  Vreeland 
V.  Plerson,  70  N.  J.  Law.  606,  511.  57  Ati. 
151,  and  cases  cited.  By  section  21  (page 
183)  of  the  act  of  1883  it  is  enacted  that  the 
Judgments,  orders,  and  proceedings  had  be- 
fore any  such  police  justice  in  any  civil  snlt 
brought  to  recover  a  penally  shall  be  sub- 
ject to  review  by  certiorari,  appeal,  or  other- 
wise. In  all  respects  the  same,  and  under 
the  same  regulations,  restzlctions,  and  Urn-  . 
itations,  as  the  like  judgments,  orders,  and 
proceedings  in  the  courts  for  the  trial  of 
small  causes  are  or  may  be  by  law  review- 
able, and  that  all  judgments,  orders,  and 
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proceedings  had  before  any  such  police  Jus- 
tice upon  any  complaint  for  the  violation  of 
any  by-law  or  ordinance,  punishable  by  fine 
or  impriaonment,  shall  be  reviewable  at  the 
instance  of  any  defendant  by  appeal  to  the 
court  of  quarter  sessions. 

The  proceeding  under  review  is  a  civil 
rait  within  the  meaning  of  this  section.  The 
ordinance  alleged  to  have  been  violated  pre- 
scribes a  penalty  only,  and  not  fine  or  im- 
prisonment. The  circumstance  that  the 
proceeding  was  Instituted  by  the  filing  of  a 
sworn  complaint,  upon  which  a  warrant  was 
isaned  for  the  arrest  of  the  prosecutors  to 
answer  thereto.  Is  not  controlling.  Therefore 
the  first  branch  of  section  21  Just  quoted  ap- 
plies. The  phrase  there  employed,  "subject 
to  review  by  certiorari,  appeal  or  otherwise," 
(construed  in  the  light  of  the  context),  does 
not,  in  our  opinion,  mean  that  from  any  and 
every  such  Judgment  the  party  aggrieved 
baa  his  choice  of  remedy  by  certiorari,  ap- 
peal, or  otherwise,  but  that  these  methods  of 
review  are  made  severally  applicable,  ac- 
cording to  the  circumstances  of  the  case, 
"In  all  respects  the  same,  and  under  the  same 
r^nlatlons,  restrictions  and  limitations,  as 
are  or  may  be  by  law  applicable  to  the  like 
Judgments  in  the  courts  for  the  trial  of  small 
causes."  It  will  be  observed  that  the  re- 
strictions and  limitations  apply  as  moch  to 
the  review  by  certiorari  as  to  the  review  by 
appeaL  The  provisions  of  law  pertinent  to 
the  small  cause  court,  as  they  now  stand, 
are  found  in  sections  80  and  93  of  the  revis- 
ed act  of  1903  concerning  that  court  (P.  L. 
1908,  pp.  276,  279).  Section  80  provides  for 
an  appeal  to  the  court  of  common  pleas  from 
any  Judgment  in  the  small  cause  court,  ex- 
cept such  as  shall  have  been  given  by  con- 
fession. And  section  93  declares  that,  where 
the  small  cause  court  has  Jurisdiction,  no 
Judgment  from  which  an  appeal  Is  given  by 
this  act  shall  be  reviewed  by  certiorari,  but 
that  the  party  aggrieved  shall  have  relief  by 
appeal  only,  and  that  both  as  to  matter  of 
law  and  mattW  of  fact  Similar  provisions 
were  In  the  revised  act  of  1874  concerning 
the  small  cause  court  (Oen.  St  p.  1801,  pL 
138;  p.  1882,  pi.  96). 

Section  21  of  the  act  of  1883  is  more  clear 
In  its  purpose  to  restrict  the  review  by  cer- 
tiorari. In  the  same  manner  that  such  re- 
view is  restricted  with  respect  to  Judgments 
in  the  small  cause  court,  tilian  were  the  pro- 
vlaions  of  the  amended  charter  of  the  city  of 
Plainfleld  and  its  supplements  (P.  L.  1872, 
p.  1142,  I  21;  P.  L.  1873,  p.  483,  S  8),  under 
which  it  was  held  by  this  court  in  Flanagan 
V.  Plainfleld,  44  N,  J.  Law,  118,  121,  that  the 
remedy  by  appeal,  where  an  appeal  was  giv- 
en, was  exclusive  of  review  by  certiorari. 
See,  also,  Watson  v.  Plalnfield,  60  N.  J.  Law, 
260,  37  Afl.  616.  What  was  said  In  East 
Orange  v.  Richardson,  71  N.  J.  Law,  458, 
400,  50  AtL  807,  was  with  reference  to  an 
act  (P.  L.  1899,  p.  297,  {  34)  which  simply 
ctmf erred  a  right  of  review  by  appeal  to  the 


court  of  common  pleas  upon  the  same  terms 
as  appeals  are  taken  from  courts  for  the 
trial  of  small  causes,  but  without  express 
prohibition  of  a  direct  review  by  certiorari. 
We  therefore  hold  that  under  section  21  of 
the  act  of  1883,  In  civil  suits  brought  to  re- 
cover a  penalty,  where  the  Justice  has  Ju- 
risdiction and  the  Judgment  is  not  recovered 
by  confession,  the  only  direct  review  Is  by 
appeal  to  the  court  of  common  pleas.  This 
exclusion  of  a  direct  review  by  certiorari  is 
not  unconstitutlouiil,  as  infringing  upon  the 
Jurisdiction  of  the  Supreme  Court,  since  the 
Supreme  Court  may  afterwards  supervise 
the  Judgment  of  the  court  of  common  pleas 
by  certiorari.  Traphagen  v.  Township  of 
West  Hobokoi,  30  N.  J.  Law,  232,  236;  Flan^ 
agan  v.  Plainfleld,  44  N.  J.  Law,  118,  122. 

Of  tlie  reasons  assigned  for  reversal  here- 
in, only  one  questions  the  Jurisdiction  of  the 
trial  court;  and  this  on  the  ground  that  the 
record  does  not  set  forth  any  designation  or 
appointment  by  the  police  Justice  of  Rahway 
of  the  Justice  of  the  pea<»  before  whom  the 
matter  was  heard  and  determined.  By  P.  L. 
1879,  p.  247  (Cen.  St  p.  2481),  any  police 
Justice  may,  in  case  of  his  temporary  absence 
from  the  police  court  or  inability  from  any 
cause  to  act  therein,  designate  and  appoint 
a  Justlca  of  the  peace  to  act  In  his  stead, 
and  Budi  Justice,  while  so  acting,  shall  have 
the  powers,  authority,  and  Jurisdiction  of  a 
police  Justice.  The  return  originally  made  to 
the  writ  of  certiorari  did  not  show  any  bucIi 
designation.  Diminution  in  the  record  be^ 
ing  suggested,  a  rule  for  further  return  was 
made  upon  the  Justice  of  the  peace  before 
whom  the  conviction  was  had,  pursuant  to 
the  established  practice  (South  Brunswick 
V.  Cranbury,  52  N.  J.  Law,  298,  19  AtL  787; 
North  Plainfleld  v.  Goodwin,  72  N.  J.  Law, 
146,  60  Atl.  571),  and  in  response  to  that 
rule  the  fact  that  the  Justice  of  the  peaca 
was  duly  designated  by  the  police  Justice  is 
distinctly  certlfled.  This  leaves  the  first  rea- 
son without  support  and  shows  that  thera 
was  no  want  of  Jurisdiction  in  the  court  b*- 
low. 

The  writ  of  certiorari  will  tbo-efore  ba  dis- 
missed, with  costs. 


BRENNAN  v.  UNITED  HATTERS  OF 

NORTH  AMERICA.  LOCAL  NO. 

17,  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  19,  190a) 

1.  Tradx  Unions  —  Violation  of  Bitlxs  — 
Tbial  or  MnfBEB— Pbocedubk. 

Plaintiff  was  a  member  of  a  trade  unioa 
(a  voluntary  association),  whose  rules  provided 
for  fining  and  otherwise  punishinK  any  member 
violating  the  laws  of  the  association  or  the 
rules  of  trade.  The  rules  provided  for  a  trial 
of  the  accused  member  before  a  tribunal  ea- 
tablished  within  the  association,  at  the  same 
time  providing  that  he  should  be  entitled  to 
"dne  notioe  and  a  fair  trial,"  and  should  not  be 
put  on  trial  unless  charges  were  submitted  Id 
writing  by  a  member  of  the  association.    Plain- 
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tiff,  haTliu  been  put  on  trial  without  the  mb- 
mlasloti  of  written  charges  and  without  due 
notice,  wM  aentenced  to  pay  a  fine  and  to^ve 
op  ilia  place  of  employment  for  one  year.  Held, 
that  thii  course  of  procedure,  unless  consented 
to  by  plaintiff,  furnished  no  justification  for 
the  subsequent  action  of  the  association  and  its 
officers  in  procuring  his  discharge  from  em- 
ployment 

[Ed.  Note.— For  cases  in  point,  see  Cvat.  IMg. 
vol.  46,  Trade  Unions,  f  8.] 

2.  Sami^-Waiver  of  Chabobs  ajid  Noticx. 
Whether  plaintiff  did  consent  to  be  put  on 
trial  without  charges  or  notice  was,  under  the 
evidence  in  this  case,  a  question  for  the  jury. 
8.  CoHSTrruTioRAi,  Law— Biqht  to  Pansux 

Lawful  OconPATioii. 

The  Constitution  of  this  state  (article  1. 
par.  1)  establishes  the  unalienable  right  of  all 
men  to  acquire  property  and  pursue  and  obtain 
safety  and  happiness.  Included  in  this  is  Ote 
right  of  making  contracts  for  personal  services 
as  a  means  of  acquiring  property.  It  is  there- 
fore the  right  of  every  man  to  engage  in  sudi 
lawful  business  or  occupation  as  he  may  choose, 
free  from  hindrance  or  obstructon  by  his  fellow- 
men,  saving  such  as  may  result  from  the  exer- 
cise of  equal  or  superior  rights'  on  their  part. 

[Bid.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  H  157,  844.] 

4.  Mastkb  AMD  Servant— UNiJiwFxnxT  Pro- 

OCHINO   DlBOHASOX   —   LlABILITT  Of  THIRD 

Person. 

Whoever  intoitionallj  and  without  legal 
Justification  or  excuse  procures  an  employer  to 
discharge  his  employ^,  to  the  damage  of  the 
latter,  la  liable  to  an  action  -for  damages  at 
the  suit  of  the  employ^;  and  this,  alUiongh 
there  was  no  binding  contract  of  employment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  |  1280.] 

6.  Torts — Elements— Malice. 

Malice,  in  the  law,  is  the  intentional  doing 
of  a  wrongful  act,  without  justification  or  ex- 
cuse. A  wrongful  act,"  within  the  meaning 
of  this  definition,  is  any  act  which  in  the  ordi- 
nary course  will  infringe  upon  the  rights  of 
another,  to  his  damage,  except  it  be  done  in 
the  exercise  of  an  equal  or  superior  right. 

[Eld.  Note— For  cases  in  jpoint,  see  Cent.  Dig. 
vol.  46,  Torts,  i  4;  vol.  8.S,  Malicious  Prose- 
cution, I  60 ;  vol.  1,  Action,  i  4 ;  vol.  2S,  False 
Imprisonment,  i  16 :  vol.  82,  Libel  and  Slander, 
I  111.] 
6.  Monopolies— Right  of  Action— Contract 

AoAiNBT  Public  Policy. 

Where  a  party  has  entered  into  an  agree- 
ment that  is  void,  because  contrary  to  public 
policy,  he  may,  on  repudiating  such  agreement, 
recover  upon  a  ground  of  action  that  exists  in- 
dependent thereof.  His  suit  is  not  barred  by 
the  operation  of  the  maxim  "in  pari  delicto." 

Oreen,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Tlmotby  Brennan  against  the 
United  Hatters  of  North  America,  Local  N& 
17,  and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

Rlker  &  Rlker,  for  plaintiffs  in  error. 
Howe  &  Davis,  for  defendant  in  error. 

PITNET,  J.  This  was  an  action  of  tort, 
brought  to  recover  damages  sustained  by  the 
plaintiff  through  interference  by  the  defend- 
ants with  bis  employment  In  his  trade  as  a 
batter.  Plaintiff  was  a  member  of  Local  Un- 
ion No.  17  of  the  United  Hatters  of  North 


America.  The  defendants  are  this  local  imion 
(sued  under  P.  L.  1885,  p.  26,  as  a  voluntary 
association  consisting  of  more  than  7  mem- 
bers) and  12  individuals,  1  of  whom  was  the 
secretary  of  the  union,  and  the  oth»  11  con- 
stituted a  committee  thereof  known  as  the 
"Vigilance  Committee."  The  plalntlfTs  dec- 
laration contains  three  counts,  of  which  the 
first  indicates  the  ground  of  recovery  that  Is 
established  by  the  verdict  It  alleges,  in  sub- 
stance, that  plaintiff  was  a  member  of  the 
United  Hatters  of  North  America,  Local  No. 
17,  and  was  employed  by  the  firm  of  B.  V. 
Connett  &  Co.  in  the  trade  and  occupation  of 
the  manufacture  of  hats.  In  the  capacity  of 
foreman;  that  he  was  authorized  under  the 
constitution  and  by-laws  of  the  United  Hat- 
ters to  act  in  such  capacity,  and  was  enjoy- 
ing the  benefit  of  a  membership  card  Issued 
by  that  association,  certifying  to  his  good 
standing;  that  the  association  and  the  In- 
dividual defendants  constituting  its  vigilance 
committee.  In  order  to  Injure  the  plaintiff  In 
bis  said  trade  and  occupation,  on  August  6i 
1902,  maliciously  and  without  reasonable  or 
probable  cause,  pretending  that  plaintiff  had 
violated  the  laws  of  the  defendant  United 
Hatters  of  North  America,  Local  No.  17,  and 
without  serving  the  plalntlfl  with  written 
charges  of  the  alleged  violation,  and  without 
giving  him  notice  of  the  hearing  of  said  char- 
ges,  adjudged  the  plaintiff  to  be  guilty  there- 
of, and  directed  that  a  fine  of  f500  be  levied 
upon  him;  that  afterwards,  on  September  4, 
1902,  at  a  meeting  of  the  defendant  United 
Hatters  of  North  America,  Local  No.  17,  the 
decision  of  the  defendants  adjudging  the 
plaintiff  guilty  as  aforesaid  was  reversed  and 
set  aside;  that  by  reason  of  the  plaintUTs 
refusal  to  pay  the  said  fine  the  defendants 
withdrew  from  him  the  benefit  of  his  member- 
ship card,  by  means  whereof  the  said  Con- 
nett &  Go.  were  compelled  to  and  did  refuse 
to  continue  the  plaintiff  in  their  employ,  as 
they  otherwise  would  have  done,  and  by  rea- 
son thereof  the  plaintiff  was  prevented  from 
exercising  his  trade  and  occupation  of  a  hat 
manufacturer,  and  from  obtaining  any  en- 
gagement or  employment  therein.  As  to  this 
count  the  defendants  pleaded  the  general  is- 
sue— ^not  guilty.  A  trial  being  had  before  the 
Judge  of  the  Essex  circuit  court  and  a  Jury, 
there  was  a  general  verdict  in  favor  of  the 
plaidtlff,  and  the  consequent  Judgment  is 
now  before  us  for  review. 

The  assignments  of  error  relate  to  certain 
rulings  of  the  trial  Judge  that  are  evidenced 
by  bills  of  exceptions.  It  appears  that  plain- 
tiff was  a  member  In  good  standing  of  the 
United  Hatters'  Union  and  was  working  in 
Connett's  factory  as  one  of  several  hundred 
men,  all  of  whom  belonged  to  the  same  union. 
He  was  a  foreman,  in  receipt  of  f  18  per  week 
as  wages.  By  the  rules  of  the  union  no  man 
could  be  employed  In  such  a  shop  tmleas  his 
membership  card  or  check  was  on  deposit 
with  the  shop  steward,  who  was  an  agent  of 
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the  onion  at  the  factory.  By  the  same  rnlea 
memb«n  of  the  anion  were  not  permitted  to 
work  In  the  shop  together  with  any  man 
who  was  not  a  member  of  the  union  or  not  In 
ponesslon  of  his  card.  The  nnion  Inclnded 
within  Its  Jurisdiction  about  2,200  men,  em- 
ployed In  about  15  different  factories,  situate 
in  a  district  comprising  Orange,  Hacketts- 
town,  Bloomfleld,  Millbum,  and  Livingston. 
All  tlw  hat  factories  In  this  district  were  un- 
der the  Jurisdiction  of  the  same  union.  By 
an  agreement  made  between  the  union  and 
the  manufacturers,  every  man  employed  in 
any  of  these  factories  must  have  a  member- 
ship card  on  deposit  with  the  shop  steward. 
It  appears  that  by  the  rules  of  the  union  the 
association  has  power  to  fine  and  reprimand 
or  otherwise  punish  any  member  violating 
the  laws  of  the  association  or  the  rules  of 
trade.  The  vigilance  committee  has  power 
to  transact  any  business  pertaining  to  the 
welfare  of  the  trade  in  the  time  intervening 
between  the  regular  meetings  of  the  union. 
By  the  rule  relating  to  "Trial  and  Appeal," 
It  Is  provided  as  follows:  "Any  member  of 
this  association  shall  be  entitled  to  dne  no- 
tice and  a  fair  trial  upon  being  accused  of 
any  violation  of  its  laws  or  the  rules  of 
trade^  but  no  member  shall  be  put  on  trial 
unless  charges  are  submitted  in  writing  by  a 
member  of  the  association."  It  appears  that 
on  Angast  5,  1902,  a  meeting  of  the  vigilance 
committee  was  held  at  the  instance  of  two 
members  of  the  association,  named  Sereno 
and  Alvlno,  to  investigate  a  complaint  made 
by  them  on  the  authority  of  Foreman  Bren- 
nan  (the  plalntUT  herein)  against  one  Tran- 
cone,  to  the  effect  that  Trancone  had  accused 
them  (Sereno  and  Alvhio)  of  lying  in  wait 
around  Brennan's  house  for  the  purpose  of 
doing  him  some  Injury.  Brennan  was  called 
b^oro  the  meeting  as  a  wltnesa  Trancone 
appears  to  have  been  present  as  the  party  ac- 
cused. Bach  was  examined  by  the  committee 
In  the  absence  of  the  other.  It  appears  from 
the  minutes  that  in  the  course  of  the  investi- 
gation Trancone  stated  to  the  committee  (In 
Brennan's  absence)  that  he  himself  had  on 
several  occasions  paid  Brennan  small  sums 
of  money  "to  get  good  work,"  and  that  one 
Panegraso  had  given  money  to  Brennan  for 
the  Mune  purpose:  Trancone  having  retired 
from  the  presence  of  the  committee,  Brennan 
was  recalled,  and  the  statement  made  by 
Trancone  before  the  committee  was  read  to 
him.  Brennan  denied  It  The  committee  then 
called  Trancone  before  Brennan  to  verify  bis 
statement.  Trancone  declared  that  bis  state- 
ment was  tme  In  every  particular,  and  Bren- 
nan again  denied  the  charge.  Subsequently, 
at  the  same  meeting,  Panegraso  came  before 
the  committee  under  escort  of  Brennan  "as  a 
witness  to  prove  that  Trancone  lied."  Tran- 
cone was  recalled  and  reaffirmed  his  accusa- 
tion In  the  presence  of  Brennan,  Panegraso, 
and  the  committee.  Thereupon  all  parties 
were  notified  to  appear  before  the  committee 
•n   the  fUlowlng   aftenwon   (August  6th). 


Upon  that  date  another  meeting  of  the  vigi- 
lance committee  was  held,  concerning  which 
the  minutes  disclose  only  the  following: 
"Timothy  Brennan's  case  was  then  taken  up, 
and  Michael  Panegraso  was  called  before  the 
conmilttee  to  answer  the  charge  that  he  had 
ever  given  money  to  Brennan.  He  denied 
that  he  had  ever  given  money  to  Brennan. 
Mr.  Brennan  was  called  and  admitted  having 
met  Panegraso  in  Bloomfleld.  Motion  that 
Michael  Panegraso  and  Benedetto  Trancone 
be  fined  the  sum  of  $500  each,  $250  down  and 
$5  per  week,  carried.  Motion  that  Mr.  Bren- 
nan be  fined  the  sum  of  $500,  $250  down  and 
and  $1  per  week,  and  to  give  up  his  place  as 
foreman  for  the  space  of  one  year  In  Con- 
netfs  hat  factory,  carried  unanimously." 
This  action  of  the  vigilance  committee  was 
r^wrted  to  a  meeting  of  the  association  held 
on  the  following  day  (August  7th),  and  a 
motion  was  carried  that  the  report  be  adopted 
as  read.  It  should  be  observed  that  this 
ratification  by  the  association  of  the  action 
of  Its  committee  is  not  mentioned  in  the  plain- 
tiff's declaration  herein.  In  order  to  sustain 
the  Judgment  under  review  the  declaration 
will  be  treated  as  amended.  If  necessary,  In 
this  regard.  On  Angast  16th  the  secretary 
of  the  onion  (who  Is  one  of  the  defendants 
herein)  went  to  Oonnett's  hat  factory,  where 
Brennan  was  working,  explained  to  him  the 
action  taken  by  the  vigilance  committee  and 
by  the  meeting  of  the  association,  and  de- 
manded payment  of  the  $260.  Brennan  re- 
fused to  pay  It,  and  the  secretary  thereupon 
went  to  the  shop  steward  and  took  Brennan's 
check  from  the  box.  It  Is  Inferable  from  the 
evidence  that  this  was  done  by  the  secretary 
In  the  regular  course  of  his  duty,  and  that  in 
doing  It  he  acted  as  agent  for  the  association. 
Afterwards,  and  on  the  same  day,  Brennan's 
counsel  wrote  to'  the  union  protesting  against 
the  action  taken,  on  the  ground  that  no  char- 
ges had  been  preferred  nor  any  notice  of  a 
trial  or  hearing  given  to  him  as  required  by 
the  laws  of  the  association.  Subsequently, 
and  under  date  of  August  17th,  a  charge  was 
preferred  in  writing  by  Trancone,  and  Bren- 
nan was  notified  of  a  hearing  before  the  vigi- 
lance committee  to  be  held  on  the  18th.  He 
declined  to  attend,  on  the  ground  that  he 
could  not  appear  legally  until  his  card  was  re- 
turned to  bim,  and  on  the  further  ground 
that  members  of  the  vigilance  committee  had 
made  public  statements  showing  that  they 
were  prejudiced  against  him.  At  a  meeting 
of  the  association  held  on  September  4th  a 
motion  that  Breiman  be  exonerated  was  car- 
ried by  a  two'thlrds  vote.  Shortly  thereafter 
his  card  was  returned  to  blm  and  he  went 
back  to  work  In  the  Oonnett  factory.  On  Au- 
gust 16th,  a  few  minutes  after  the  secretary 
of  the  union  took  up  Brennan's  membership 
card,  he  was  discharged  by  the  head  foreman 
on  the  ground  that  Brennan  no  longer  had  his 
check  In  the  box.  Upon  being  exonerated  by 
the  onion,  Brennan  informed  the  head  fore- 
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man  of  the  fact  and  was  immediately  r«- 
employed. 

The  trial  Judge,  having  denied  a  motion 
for  nonsuit  made  at  the  close  of  the  plain- 
tiff's case,  and  a  motion  for  direction  of  a 
verdict  In  defendant's  favor  made  at  the 
close  of  the  whole  case,  submitted  the  Issue 
to  the  Jury,  with  Instructions  to  the  effect 
that  If  they  found  the  plaintiff  had  sustained 
damage  from  the  acts  of  the  defendants  in 
the  premises,  and  if  the  vigilance  committee 
proceeded  against  the  plaintiff  without  char- 
ges submitted  in  writing,  without  notice  to 
the  plaintiff,  or  without  fair  trial,  then,  unless 
the  plaintiff  had  waived  his  rights  by  sub- 
mitting himself  to  the  Jurisdiction  of  tho 
vigilance  committee  or  of  the  association,  he 
was  entitled  to  recover  to  the  extent  of  the 
pecuniary  Injury  that  was  the  natural  re« 
suit  of  the  action  of  the  defendants.  Othei 
and  more  questionable  elements  of  damage 
were  Included  in  the  instructions,  but  any 
ground  of  complaint  In  this  regard  was 
waived  npon  the  argument  here. 

Reversal  is  asked  npon  only  two  grounds, 
both  of  which  are  assumed  to  have  been 
raised  in  the  motion  for  nonsuit  and  for 
direction  of  a  verdict,  viz.:  First,  that  the 
suspension  or  expulsion  of  a  memlier  of  a 
labor  union  (it  being  a  voluntary  unincor- 
porated association),  in  cases  where  no  prop- 
erty rights  are  Involved,  cannot  support  a 
claim  for  damages  against  the  union  by  the 
member  so  expelled  or  suspended;  and,  sec- 
ondly, that  the  plaintff  had  no  right  to  com- 
plain of  his  trial  and  consequent  suspension, 
and  this  on  the  ground  that  the  charge  made 
by  Trancone  against  him  was  put  in  writ- 
ing and  read  to  the  plaintiff,  that  be  partici- 
pated in  the  trial  before  the  vigilance  com- 
mittee and  produced  witnesses  who  testified 
In  his  behalf,  that  be  received  notice  of  the 
bearing  before  the  committee  upon  the  sec- 
ond day,  at  which  hearing  he  attended  with 
witnesses  and  was  tried  in  accordance  with 
the  rules  and  by-laws  of  the  association,  and 
that  he  waived  any  formalities  that  may 
not  liave  been  strictly  observed  by  falling  to 
object  to  the  proceedings   for  irregularity. 

To  deal  with  the  second  point  first:  We 
make  no  que&tlon  that  the  subject-matter  of 
the  charges — the  acceptance  from  a  workman 
of  a  bribe,  Intended  to  secure  favorable  terms 
of  employment — Involving,  manifestly,  a 
gross  breach  of  Brennan's  duty  to  his  em- 
ployer, as  well  as  to  his  fellow  employes,  and 
involving  moral  turpitude  as  well,  was  with- 
in the  Jurisdiction  of  the  vigilance  commit- 
tee, although  no  written  rule  Is  cited  to  that 
effect  But  Jurisdiction  of  the  subject-mat- 
ter was  not  alone  sufficient  to  entitle  the  com- 
mittee to  proceed.  Acordlng  to  the  express 
requlremoit  of  the  by-laws  of  the  association. 
Jurisdiction  over  the  person  of  the  party  ac- 
cused must  first  be  acquired  by  the  submis- 
sion of  written  charges  and  the  giving  of  due 
notice  to  the  accused.  By  "due  notice"  is 
meantt  of  course^  notice  that  be  ia  to  be 


put  upon  trial  at  a  specified  time  upon  spe- 
cified charges;  and  the  notice  must  be  given 
in  season  to  afford  him  a  reasonable  oppor- 
tunity to  make  preparation  to  meet  the  char- 
ges by  summoning  witnesses  in  his  behalf. 
The  by-law  likewise  entitles  the  member  ac- 
cused to  "a  fair  trial."  Just  what  this 
phrase  imports,  and  how  far  and  under  what 
circumstances  the  courts  of  law  could  proper- 
ly Ignore  the  results  of  a  trial  had  under 
such  a  by-law,  on  the  ground  that  it  was 
not  a  fair  trial,  we  find  It  unnecessary  to  de- 
termlna  For  we  are  of  opinion  that  clearly 
the  plaintiff  in  the  case  at  hand  was  put 
npon  trial  without  charges  submitted  in 
writing  by  a  member  of  the  association  and 
without  due  notice,  such  as  are  prescribed  by 
the  by-laws  of  the  association.  It  result;, 
therefore,  that  the  vigilance  committee  acted 
without  Jurisdiction — coram  non  Judice — un- 
less plaintiff  by  his  own  conduct  consented 
that  they  should  proceed.  With  respect  to 
his  consent  there  was,  we  think,  at  least  a 
disputable  question  for  the  Jury's  determina- 
tion. It  is  clear  enough  that  at  the  meeting 
of  August  6th  the  plaintiff  was  Informed 
that  Trancono  had  made  an  aocusation  re- 
flecting upon  his  integrity.  But  Brennan 
was  then  present  as  a  witness  respecting  a 
charge  tliat  had  been  made  against  Trancone, 
and  he  may  well  have  supposed  that  Tran- 
cone's  accusation  against  him  was  under 
consideration  by  the  committee  solely  as  it 
affected  his  credibility  as  a  witness.  It  la 
not  clear  that  Brennan  knew  on  the  6th  that 
the  committee  meeting  appointed  for  the 
following  afternoon  was  to  take  up  Tran- 
cone's  accusation  as  a  basis  of  action  against 
Iilm  (Brennan).  So  far  as  the  proceedings 
of  August  6th  are  concerned,  it  does  not  ap- 
pear that  Brennan  was  then  notified  that 
the  committee  had  his  case  nndw  c(msldera. 
tion.  It  is  suggested  that  Brennan,  by  an 
appeal  to  the  associati(Hi  taken  after  his 
discharge  from  the  Cionnett  factory,  submit- 
ted himself  to  the  Jurisdiction.  The  grounds 
of  this  appeal  and  the  circumstances  under 
wlilch  it  was  taken  do  not  appear;  nor  does 
it  clearly  appear  that  any  formal  appeal 
was  taken.  If  taken,  the  appeal  may  be  pre- 
sumed to  have  been  based  upon  the  ground 
that  the  vigilance  committee  had  acted  coram 
non  Judice,  so  that  the  whole  proceedings 
were  void.  It  certainly  cannot  be  held  that 
by  the  mere  taking  of  an  appeal  to  the 
association  he  assented  to  the  Jurisdiction 
of  the  very  tribunal  whose  proceedings  were 
to  be  reviewed. 

To  return,  now,  to  the  first  and  main  ques- 
tion raised  by  plaintiffs  In  error:  We  think 
too  narrow  a  view  is  taken  of  the  plaintltTs 
ground  of  action  when  it  1b  regarded  as  rest- 
ing merely  upon  his  suspension  from  the 
labor  union.  In  our  opinion  the  gist  of  the 
action  Is  the  damage  caused  to  the  plaintiff 
by  an  unwarranted  Interference  with  lilm  In 
his  employment  as  a  hatter.  If  the  fram- 
er  of  the  declaration,  instead  of  including  in 
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tiiat  pleading  ayerments  respecting  the  pro- 
CMdlnss  ot  the  ylgUance  committee  and  of 
tbe  other  defendants  that  eventuated  In  th« 
withdrawal  of  the  plalntUPs  membership 
card,  had  contended  himself  with  arerrlng 
that  defendants  had  onlawfully  and  without 
Just  cause  or  excuse  procured  plaintiff's  dls- 
charge  by  his  employer,  It  would,  as  we 
tfalnk,  have  set  forth  the  material  averment 
upon  which  hla  right  of  action  depends.  De- 
fendants might  then  have  pleaded  that  bis  dis- 
charge resulted  solely  from  the  withdrawal  of 
his  monbeishlp  card,  and  that  this  resulted 
from  bis  conviction  of  an  offense  against  tbe 
rules  of  trade,  after  a  fair  trial  bad  upon 
charges  submitted  by  a  member  in  writing 
and  on  due  notice  to  tbe  plaintiff,  in  ac- 
cordance with  the  laws  of  the  association  of 
which  be  was  a  member.  This  course  of  plead- 
ing would  have  presented  tbe  so-called  trial 
and  conviction  of  tbe  plaintiff  in  Its  true  light 
as  an  alleged  justification  or  excuse  for  tbe 
action  of  tbe  defendants  in  procuring  his  dis- 
missal from  employment  No  doubt  plain- 
tiff's membership  In  tbe  defendant  associa- 
tion imports  bis  consent  (so  far  as  he  bad 
lawful  power  to  give  consent)  to  the  discipline 
of  tbe  association.  If  carried  out  in  good 
faith  and  without  malice,  through  the  meth- 
ods prescribed  by  tbe  laws  of  tbe  association, 
and  in  accordance  with  tbe  principles  of 
natural  Justice.  Assuming  tbe  defendant  as- 
sociation to  have  been  organized  for  lawful 
purposes  only,  plaintiff  had  lawful  power  to 
give  his  consent  to  its  discipline,  to  be  exer- 
cised in  furtherance  of  such  purposes.  And, 
assuming  that  tbe  method  adopted  by  the  de- 
fendant association  of  establishing  an  agree- 
ment with  tbe  manufacturing  batters  in  all 
tbe  factories  throughout  an  extensive  district, 
to  the  effect  that  none  but  members  of  the 
association  should  be  employed  In  their  shops, 
was  not  unlawful,  the  plaintiff  might  assent 
tiiat  upon  his  being  in  due  course  suspend- 
ed from  membership  in  the  association,  after 
a  proper  conviction,  upon  charges  submitted 
and  tried  In  accordance  with  its  rules,  he 
should  lose  his  place  of  employment  and 
his  opportunity  of  gaining  other  employmrait 
within  the  district  We  say,  assuming  such 
an  agreemoit  not  to  l>e  unlawful,  because  in 
our  view  Its  lawfulness  admits  bf  question. 
In  Cnrran  v.  Oalen,  152  N.  T.  33,  46  N.  B. 
297,  87  L.  R.  A.  802,  57  Am.  St  Rep.  496, 
certain  brewery  companies  in  the  city  of 
Bochester,  having  formed  themselves  into 
a  brewers'  association,  made  an  agreement 
witb  a  labor  union,  composed  of  workmen  em- 
ployed in  tbe  brewing  business  in  tliat  city, 
to  tbe  effect  that  ail  employes  of  the  brew- 
ery companies  should  be  members  of  tbe 
noion,  and  that  no  employ^  should  work  for 
a  period  longer  than  four  weeks  without  be- 
coming a  member.  It  was  held  (as  we  read 
tbe  opinion)  that  the  purpose  of  tbe  union 
that  no  employe  of  a  brewing  company  sitould 
be  allowed  to  work  without  becoming  a 
member  of  the  union,  and  that  tbe  contract 


referred  to  should  be  availed  of  to  compel 
tbe  discharge  of  an  Independent  employe,  was 
in  eltect  a  threat  to  keep  persons  from  work- 
ing at  the  particular  trade  and  to  procure 
their  dismissal  from  employment,  and  that 
this  plan  of  compelling  workmen,  not  in 
ainiiation  with  the  organization,  to  Join  It 
at  the  peril  of  being  deprived  of  their  employ- 
ment and  of  tbe  means  of  making  a  livelibood, 
was  unlawful.  In  tbe  more  recoit  case  of 
Jacobs  V.  Cohen,  183  N.  Y.  207,  76  N.  B.  5, 
2  L.  R.  A.  (N.  S.)  292,  a  contract  between  a 
single  firm  of  employers  and  a  labor  union 
wbereby  tbe  firm  agreed  for  a  certain  period 
to  employ  and  retain  only  members  of  the 
union,  and  the  latter  for  tbe  same  period 
bound  themselves  to  furnish  tbe  services  of 
its  members,  was  held  not  violative  of  pub- 
lic policy,  on  tbe  ground,  among  others 
(see  page  211  of  183  N.  T.,  page  6  of  76  N. 
E.,  2  L.  R.  A.  [N.  8.]  292),  that  "Its  restric- 
tions were  not  of  an  oppressive  nature,  oper- 
ating generally  In  a  community  to  prevent 
such  craftsmen  from  obtaining  employmoit 
and  from  earning  their  livelihood,"  Whether 
these  decisions  are  consistent  with  each  other 
Is  a  question  that  may  require  consideration 
at  a  future  time.  At  the  same  time  Pro- 
tective Ass'n  V.  Gumming,  170  N.  Y.  315,  68 
N.  E).  369,  58  L.  R.  A.  135,  88  Am.  St  Rep. 
648,  may  come  under  consideration.  Plant 
V.  Woods,  176  Mass.  492,  57  N.  B.  1011,  51 
Lw  R.  A.  339,  79  Am.  St  Rep.  330,  Berry  v. 
Donovan,  188  Mass.  353,  74  N.  B.  603,  lOS 
Am.  St  Rep.  499,  and  many  of  tbe  cases  cit- 
ed below,  may  also  throw  light  upon  tbe 
lawfulness  of  sucb  a  trade  agreement 

In  the  present  case,  indeed,  it  is  argued, 
and  with  much  force^  by  the  learned  counsel 
for  plaintiffs  in  error,  that  the  value  of  tha 
right  of  membership  in  the  defendant  associa- 
tion consists  in  participation  In  a  more  or 
less  complete  monopoly  of  the  labor  market 
In  the  particular  trade  in  question;  that  so 
far  as  labor  unions  ate  organized  for  the  pur- 
pose of  monopolizing  tb  their  members  tba 
labor  market  in  any  particular  trade,  that 
purpose  constitutes  such  unions  unlawful  as- 
sociations; and  that  tbe  plaintiff's  right  to 
retain  employment  or  to  secure  new  Hnploy- 
ment  was  so  dependent  upon  his  partidpatlOD 
In  sucb  an  unlawful  monopoly  that  his  suit 
for  damages  arising  out  of  a  disturbance  of 
this  right  is  not  to  be  sustained.  This  argu- 
ment has  an  odd  sound,  proceeding,  as  it 
does,  from  tbe  labor  organization  itself;  for 
if  tbe  purposes  of  tbe  defendant  association, 
as  disclosed  in  tbe  record  before  us,  be  in 
truth  unlawful,  that  circumstance  does  not 
In  oar  view,  tend  to  ov«throw  the  Judgment 
under  review.  Tbe  plaintlfTs  right  of  ac- 
tion, as  we  regard  It  does  not  rest  upon  any 
assertion  of  the  alleged  monopoly,  but  upon  a 
repudiation  of  tlie  very  course  of  procedure 
that  was  iuvtriced  in  his  case  to  establish  the 
monopoly.  It  is  settled  that  where  a  party 
has  entered  into  an  agreement  that  is  void 
because  contrary  to  public  policy,  his  right 
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to  recover  opon  a  Kroimd  of  action  tbat 
•slate  Ind^iendent  of  the  agreement  la  not 
overthrown  by  the  operation  of  the  maxim 
-In  pari  dellcta"  Gone  ▼.  Bnasell,  48  N.  J. 
Bq.  aOS,  217,  21  AtL  247.  and  casea  dted; 
Baaton  Natltmal  Bank  r.  American  Brick  & 
Tile  Oo.  (Green's  Appeal)  64  Atl.  917,  decid- 
ed by  thia  court  In  June  last  See,  also, 
Delaware,  LACk.  &  Western  R.  R.  Co.  y. 
Trautweln,  62  N.  J.  Law,  169,  19  Atl.  178, 
7  L.  R.  A.  436,  19  Am.  St  Rep.  442;  Newbury 
V.  Luke,  6S  N.  J.  Law,  189,  52  AU.  625.  But 
the  question  thus  argued  by  counsel  for  plain- 
tiffs In  error  does  not,  as  we  take  it,  press  for 
determination  In  this  case.  Had  plaintUTs 
discharge  from  employm^it  resulted  from  a 
due  conrsie  of  procedure  had  against  him  In 
the  association,  in  accordance  with  the  by- 
lawB  to  which  he  had  given  his  consent,  and 
had  such  procedure  been  set  up  as  a  Justifica- 
tion or  excuse  for  those  who  procured  his 
discharge,  be  might  have  raised  the  question 
of  the  unlawfulness  of  the  trade  agreement 
with  the  manufacturing  batten^  In  order  to 
show  that  the  alleged  excuse  or  justification 
was  not  a  lawful  one.  But  since,  upon  the 
record  before  us.  It  mnsf  l>e  held  that  plain- 
tiff's supenslon  from  the  association  and  the 
consequent  withdrawal  of  his  membership 
card  were  not  warranted  by  the  laws  of  the 
association,  because  the  tribunal  that  tried 
him  acted  without  Jurisdiction,  It  is  uneces- 
sary  to  pursue  the  Inquiry  whether  the  de- 
fendant association,  by  establishing  a  trade 
agreement  that  tended  to  promote  a  monopoly 
and  to  deprive  workmen  in  the  hatter's  craft 
of  a  fair  opportunity  to  obtain  employmient, 
had  violated  the  law  or  the  public  policy  of 
this  state. 

Stripped,  therefore,  of  all  redundant  mat- 
ters, the  question  presented  Is  whether  the 
acts  of  the  defendants,  Includiiig  the  unwar- 
ranted conviction  of  the  plaintiff  by  the  vigi- 
lance committee,  their  sentence  that  he 
should  pay  a  money  fine  and  give  up  for  one 
year  bis  position  as  foreman  In  the  Connett 
factory,  the  ratification  of  this  conviction 
and  sentence  by  the  defendant  association, 
and  the  consequent  withdrawal  of  plaintiff's 
membership  card  from  tlie  steward  at  the 
factory,  when  the  natural  and  proximate 
result  of  tbat  coarse  of  action.  Intended  and 
designed  by  the  defendants  to  ensue,  was 
to  interfere  with  the  plaintifTs  continued 
employment  In  the  factory,  and  thereby  pre- 
vent him  from  gaining  a  livelihood  for  blm- 
aelf  and  his  family,  fallowed  by  actdal  dam- 
age accruing  to  the  plaintiff  In  the  premises, 
constitute  an  actionable  injury.  We  say 
diat  the  natural  and  proximate  ramilt  of 
withdrawing  the  plaintlflrs  membership  card 
waa  his  dismissal  fronr  the  factory,  because 
mvA  was  not  only  a  reasonable  inference  to 
be  drawn  by  the  Jury  from  the  evidence,  but. 
Indeed,  was  the  only  reasonable  inference. 
Dpcni  the  evidence  the  membership  card  was 
the  token,  and  the  only  token,  tbat  manifest- 
ed plaintlfTs  right  to  continued  employment 


in  the  factory  under  the  trade  agreement 
already  referred  to.  That  agreement  was  not 
of  itself  the  proximate  cause  of  his  dismissal, 
but  merely  produced  the  condition  under 
which  the  withdrawal  of  the  card  became  ef- 
fective in  procuring  his  dismissal.  The  evi- 
dence Is  clear  that  It  was  because  of  the  with- 
drawal of  the  card,  and  for  that  reason  only, 
that  the  superintendent  of  the  factory  dis- 
charged the  plaintiff,  and  that  his  refusal  to 
do  so  would  at  once  have  put  the  factory  out 
of  buiilness  by  the  refusal  of  all  the  other  men 
to  continue  at  work.  We  say,  also,  that 
the  plaintiff's  discharge  was  intended  and  de- 
signed by  the  defendants  to  ensue.  It  Is  true 
that  the  immediate  occasion  of  the  withdraw- 
al of  the  card  was  plaintiff's  refusal  to  pay 
the  fine.  But,  that  fine  having  been  unwar- 
rantably imposed  upon  him,  he,  of  course, 
was  Justified  in  refusing  to  pay  it  And, 
since  the  defendants  were  charged  with  no- 
tice of  the  facts  that  show  the  fine  was  un- 
warranted, they  were  not  entitled  to  antici- 
pate that  the  plaintiff  would  submit  to  pay  It 
Moreova:,  a  part  of  the  penalty  imposed,  in 
addition  to  the  fine,  waa  that  plaintiff  should 
give  up  for  one  year  his  place  as  foreman 
in  the  factory.  Defendants  had  no  right  t» 
assume  that  plaintiff  would  be  willing  to  coa- 
tlnue  in  any  other  grade  of  employment  nor 
that  the  Messrs.  Connett  woald  give  trim  ott>- 
er  employment,  If  the  plaintiff  were  willing 
to  accept  it 

In  dealing  with  the  question  of  the  plaliv 
tifTs  right  to  recover,  it  is  to  be  observed 
that  the  action  taken  by  the  defendants  was 
not  in  the  course  of  any  legitimate  competi- 
tion for  the  place  held  by  the  plaintiff  in  the 
factory,  but  was  taken  in  order  to  discipline 
and  punish  him  for  an  offense  of  which  he 
was  presumably  Innocent  and  of  which  be 
had  not  been  duly  found  guilty.  The  com- 
mon law  has  long  recognized  as  a  part  of 
the  boasted  liberty  of  the  citizen  the  right 
of  every  man  to  freely  engage  in  such  lawful 
business  or  occupation  as  he  himself  may 
ctioose,  free  from  hindrance  or  obstruction 
by  bis  fellow  laea,  saving  8u6h  as  may  re- 
sult from  the  exercise  of  equal  or  superior 
rights  on  their  part,  such,  for  instance,  as 
the  right  of  fair  competition  in  the  like  field 
of  human  effott,  and  saving,  of  course,  such 
other  hindrance  or  obstruction  as  may  be 
legally  excused  or  Justified,  nils  right  Is 
declared  by  oar  Constitution  to  be  unalien- 
able. The  first  section  of  the  Bill  of  RIgbtB 
sets  forth  that  "all  men  are  by  nature  free 
and  independent,  and  have  certain  natural 
and  unalienable  rights,  amonc  whldi  are 
those  of  enjoying  and  defending  life  and  lib- 
erty, acquiring,  possessing  and  protecting 
property,  and  of  pnrsnlnc  and  obtaining  safe- 
ty and  happiness."  As  a  part  of  the  right  of 
acquiring  property  there  resides  In  every  man 
the  right  of  nwklng  contracts  for  the  pur- 
chase and  sale  of  property,  and  contracts 
for  personal  services  which  amount  to  the 
purchase  and  sale  of  labor.    It  makes  llttie 
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difference  whether  the  right  that  underlies 
contracts  of  the  latter  sort  is  called  a  per- 
sonal risht  or  a  property  right.  It  seems 
to  X3B  impossible  to  draw  a  distinction  be- 
tween a  right  of  property  and  a  right  of  ac- 
quiring property  that  will  make  a  distarb- 
ance  of  the  latter  right  any  less  actionable 
than  a  dlatnrbance  of  the  former.  In  a  civil- 
ized community,  which  recognlzea  the  right 
of  private  property  among  its  Instltatloiu^ 
the  notion  Is  intolerable  that  a  man  should 
be  protected  by  the  law  In  the  enjoyment 
of  property,  once  it  is  acquired,  but  left  un- 
protected by  the  law  In  his  efforts  to  acqaire 
it  The  cup  of  Tantalus  would  be  a  fitting 
symbol  for  such  a  modcery.  Our  Goostitu- 
tlon   recognizes  no  such  notl(»>I 

Actions  like  the  present,  aIthou{^  they 
have  been  treated  by  some  Judges  in  recent 
years  as  a  comparative  novelty,  do  not  in 
onr  opinion  rest  upon  any  novel  principle. 
They  are  essentially  analogous  to  the  famil- 
iar action  for  enticing  away  one's  servant. 
In  such  cases,  as  was  said  by  Van  Syckel,  J., 
In  Kolce,  Adm'x,  v.  Brown,  39  N.  J.  I.«w,  572: 
"It  is  w^  settled  that  a  person  who,  know- 
ing the  premises,  induces  another  to  break  a 
subsisting  contract  of  service,  is  liable  to 
an  action  for  the  damages  which  ensue  to 
the  onplc^w.  Whether  an  action  will  lie 
when  there  is  no  binding  contract  to  continue 
la  service  is  perhaps  not  so  clear;  but  I 
think  it  may  be  maintained,  both  upon  reason 
and  authority,  where  it  Is  merely  a  sobsist- 
Ing  service  at  will.  In  such  service,  like  a 
taiancy  at  will,  their  relation  must  be  end- 
ed in  some  way  before  the  rights  of  the  mas- 
ter can  be  lost.  By  the  unwarrantable  Inter- 
ference of  a  third  party  the  employer  Is  de- 
prived of  what  he  otherwise  might  have  re- 
tained." In  Hughes  v.  McDonough,  43  N. 
J.  Law,  460,  39  Am.  Rep.  603,  our  Supreme 
Court  sustained  an  action  brought  by  a 
blacksmith  on  the  ground  that  he  had  shod 
a  mare  for  one  of  his  customers.  Van  Riper, 
In  a  good  and  workmanlike  manner;  that 
the  defendant,  maliciously  intending  to  injure 
plaintiff  in  bis  trade,  did  Impair  and  destroy 
the  work  done  and  performed  by  the  plain- 
tiff upon  the  mare  by  loosening  a  shoe  which 
was  recently  put  on  by  the  plaintiff,  so  that, 
if  the  mare  was  driven,  the  shoe  would  come 
off  easily,  and  thus  make  it  appear  that  the 
plaintiff  was  an  unskillful  and  careless  borse- 
sboer,  and  that  the  mare  was  not  shod  in  a 
good,  workmanlike  manner,  and  thus  deprive 
the  plaintiff  of  the  patronage  and  custom 
of  Van  Bii>er.  Among  the  illustrative  cases 
cited  is  Keeble  v.  Hetherlnglll,  11  East,  574n, 
the  famous  "decoy  case."  In  Van  Horn  v. 
Van  Horn,  56  N.  J.  Daw,  318,  28  Atl.  669, 
this  court  sustained  an  acticm  against  a 
single  defendant  for  injuring  the  plaintiff's 
business  by  false  and  malicious  statements 
concerning  bis  character.  Many  English 
cases  were  dted,  among  them  Lumley  v.  Oye, 
2  EL  ft  B.  216,  and  Bowen  v.  Hall,  L.  R.  6 
Q.  B.  Dly.  333;  also  the  Massachusetts  case 


at  Walker  t.  Cronln,  107  Mass.  555.  Van 
Syckel,  J.,  said  that  "the  rule  to  be  deduced 
from  the  cases  Is  that,  while  a  trader  may 
lawfully  engage  in  the  sharpest  competition 
with  those  in  the  like  business,  by  represent- 
ing bis  own  wares  to  be  better,  etc.,  yet, 
when  be  oversteps  that  line,  and  commits  an 
act  with  the  malicious  Intent  of  Inflicting 
injury  upon  his  rival's  business,  his  conduct 
is  Illegal,  and  if  damage  results  the  Injured 
party  is  entitled  to  redress.  Nor  does  it  mat- 
ter whether  the  wrongdoer  effects  his  object 
by  persuasion  or  by  false  representation. 
The  courts  look  through  the  instrumentality 
or  means  used  to  the  wrong  perpetrated 
with  a  malicious  intent,  and  base  the  right 
of  action  upon  that."  Onr  Court  of  Chan- 
cery, in  Barr  v.  Essex  Trades  Council,  53  N. 
J.  Eq.  101,  115,  30  Atl.  881,  Frank  v.  Herold, 
63  N.  J.  Hq.  443,  52  Atl.  152,  and  Jersey  Oltj 
Printing  Co.  v.  Cassldy,  63  N.  J.  Eq.  759,  58 
Atl.  280,  has  affirmed  the  right  of  the  citizen 
to  conduct  his  business  free  from  malicious 
interference.  Including  his  right  to  have  fret 
opportunity  to  hire  employes.  And  we  may 
remark  that  the  right  of  (me  seeking  em- 
ployment to  have  free  opportulty  to  gain 
employment,  and  to  retain  a  position  of  em- 
ployment once  it  is  gained,  is  as  precious 
in  the  eye  of  the  law  as  the  right  of  the  em- 
ployer. 

The  above  cases  illustrate  the  views  that 
our  courts  have  taken  of  cognate  questions. 
We  recall  no  case  in  this  state  that  is  pre- 
cisely In  point  with  the  present  In  examin- 
ing reported  decisions  In  other  Jurisdictions 
we  frequently  find  the  question  of  malice 
discussed;  malice  being  commonly  treated 
as  an  essential  ingredient  of  an  action  like 
the  present  But  malice  in  the  law  means 
nothing  more  than  the  Intentional  doing  of 
a  wrongful  act  without  Justification  or  ex- 
cuse. King  V.  Patterson,  49  N.  J.  Law,  418, 
9  Atl.  706,  60  Am.  Rep.  622;  McFaddra  T. 
Lane,  71  N.  J.  Law,  624,  630,  60  AU.  366. 
And  what  is  a  wrongful  act  within  the  mean- 
ing of  this  deflnltlon?  We  answer,  any  act 
which  in  the  ordinary  course  will  Infringe 
upon  the  rights  of  another  to  his  damage  Is 
wrongful,  except  it  be  d(me  in  the  exerdse 
of  an  equal  or  superior  right  In  Mogul 
Steamship  Ca  v.  McGregor,  28  Q.  B.  Dlv.  508^ 
613,  Lord  Justice  Bowen  said:  "Now,  IntMt- 
tionally  to  do  that  which  is  calculated  in  the 
ordinary  course  of  events  to  damage,  and 
which  does  in  fact  damage,  another  in  that 
other  person's  property  or  estate,  is  action- 
able, if  done  without  Just  cause  or  excn8& 
Such  Intentional  action,  when  done  without 
Just  cause  or  excuse.  Is  what  the  law  calls 
a  malicious  wrong."  This  statement  was 
cited  with  approval  by  Green,  V.  C,  in  Barr 
V.  Essex  Trades  Council,  53  N.  J.  Bq.  ICO, 
117,  30  Atl.  881.  In  our  opinion  it  is  t 
correct  statement  of  the  law,  and  Is  as  ap- 
plicable to  acts  affecting  a  man's  right  to 
secure  and  retain  en^loyment  as  to  hla 
right  to  acquire  and  retain  proper^  or  trade. 
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In  Walkw  T.  Cronln,  107  Mass.  666,  the 
declaratloa  arerred  tbat  the  plaintiff  was 
a  manufacturer  of  shoes,  and  for  the  prosecu- 
tion of  his  boalness  it  was  necessary  for  him 
to  onploy  many  shoemakers,  and  the  defend- 
ant, knowing  this,  nnlawfully  and  without 
Justifiable  cause,  molested  him  In  carrying  on 
said  business,  with  the  unlawful  purpose 
of  prerentlng  him  from  carrying  It  on,  and 
willfully  induced  many  shoemakers  who  were 
in  hla  employ,  and  others  who  were  about 
to  ento:  Into  It,  to  abandon  It  without  his 
consent  and  against  his  will,  whereby  the 
plaintiff  lost  their  services  and  the  profits 
that  he  would  otherwise  derive  therefrom, 
and  was  put  to  expense  to  ■peocan  other 
workmen.  The  court  sustained  the  right  of 
action.  Siee,  also,  Martell  v.  White,  186  Mass. 
266,  69  N.  E.  1086,  84  L.  R.  A.  260,  102  Am. 
St.  Rep.  341,  and  Berry  ▼.  Donoran,  188  Mass. 
363,  74  N.  B.  603,  108  Am.  St.  Rep.  490,  two 
recoit  and  instructive  cases.  A  very  recent 
Connecticut  decision  may  also  be  noted. 
March  v.  Bricklayers'  and  Plasterers'  Union, 
63  Aa  291.  In  Bowen  t.  Hall  (1881)  6  Q. 
B.  DlT.  833,  it  was  beld  by  the  Court  of  Ap- 
peal tbat  an  action  lies  against  a  third  party 
who  maliciously  induces  another  to  break  his 
contract  of  exclusive  personal  service  with  an 
employer,  which  thereby  would  naturally 
cause,  and  did  in  fact  cause,  an  Injury  to  sncb 
employer,  although  the  relation  of  master  and 
servant  did  not  strictly  exist  between  the 
employer  and  employ^.  In  Temperton  v. 
Russell  (1803)  1  Q.  B.  Dlv.  715,  a  firm  of 
builders  had  refused  to  obey  certain  rales 
laid  down  by  the  union  with  regard  to  build- 
ing operations,  whereupon  the  union  sought 
to  compel  them  to  do  so  by  preventing  the 
supply  of  building  materials  to  them.  For 
this  purpose  they  asked  the  plaintiff,  who 
was  a  master  builder  supplying  materials  to 
the  firm,  to  cease  to  supply  them  with  sncb 
materials;  but  the  plaintiff  refused  to  do 
so.  Thereupon,  with  the  object  of  hijnrlng 
the  plaintiff  ia  his  business,  in  order  to  com- 
pel him  to  comply  with  such  request,  the 
defendants  biduced  persons  who,  to  the 
knowledge  of  the  defendants,  had  entered  in- 
to contracts  with  the  plaintiff  for  the  sup- 
ply of  materials,  to  break  their  contracts, 
and  not  to  enter  Into  further  contracts  with 
the  plaintiff,  by  threatening  that  the  work- 
men would  be  withdrawn  from  their  employ. 
The  plaintiff  having  sustained  damage  In  the 
premises,  it  was  held  that  an  action  was 
maintainable  by  him  against  the  defendants 
for  maliciously  procuring  such  breaches  of 
contract,  and  also  for  maliciously  conspiring 
together  to  injure  him  by  preventing  per- 
sons from  entering  into  contracts  with  him. 
The  celebrated  case  of  Allen  y.  Flood 
(1898)  A.  a  1,  is  cited  by  the  learned  counsel 
for  plaintiffs  in  error  hnein.  It  arose  in  the 
year  1894  out  of  a  dispute  between  certain 
boiler  makers,  members  of  a  trade  union 
which  sought  to  assume  to  itself  the  sole 
control  of  the  iron  work  in  shipbuilding,  and 


certain  members  of  the  shipwrights'  union, 
who  assumed  the  right  to  work  in  ship- 
building, whether  upon  wood  work  or  iron 
work.  Flood  and  Taylor,  the  pialntifls,  wlK> 
were  shipwrights,  were  employed  by  the 
Olengall  Iron  Company  in  repairing  a  ablp, 
doing  the  wood  work  thereon  only,  and  no 
Iron  work.  CJertain  boiler  makers,  members 
of  the  boiler  makers'  union,  on  discovering 
tbat  the  plaintiffs  had  previously  been  em- 
ployed by  another  firm  on  the  Thames  in 
doing  Iron  work  mi  a  ship,  threatened  to 
strike.  One  of  them  telegraphed  to  London 
for  the  defendant  Allen,  who  was  the  walk- 
ing delegate  of  the  boiler  makers'  union.  He 
came  to  the  shipyard,  and,  on  being  told  that 
the  iron  men  threatened  to  strike,  he  had  an 
Interview  with  the  manager  and  foreman  of 
the  Olengall  Company,  In  which  he  inform- 
ed the  latter  that,  unless  Flood  and  Taylor 
were  discharged,  all  the  iron  workers  would 
be  called  out,  or  would  knock  off  work  (It 
was  doubtfnl  which  expression  was  used) ; 
that  the  Olengall  Company  had  no  option; 
that  the  iron  men  were  doing  their  best  to 
put  an  end  to  the  practice  of  shipwrights 
doing  iron  work;  and  that  wherever  Flood 
and  Taylor  were  employed  the  Iron  men 
would  cease  work.  There  was  evidence  that 
this  was  done  to  punish  Flood  and  Taylor 
for  what  they  had  done  In  the  past  The 
Olengall  Company,  in  fear  of  this  threat 
being  carried  out,  which  (as  they  knew) 
would  have  stopped  their  business,  dlscfaar^ 
ged  Flood  and  Taylor  and  refused  to  employ 
them  again.  Upon  a  trial  of  the  action 
brought  against  Allen  for  the  consequent 
damage,  Kennedy,  J.,  ruled  that  there  was  no 
evidmce  of  conspiracy  (there  were  otbor  de- 
fendants besides  Allen),  or  of  Intimidation 
or  coercion  on  Allen's  part  nor  any  evidence 
of  breadi  of  contract  by  the  Olengall  Com- 
pany In  discharging  Flood  and  Taylor;  they 
having  been  engaged  on  terms  that  thej 
might  be  discharged  at  any  time.  The  Jury 
found  a  special  verdict  to  the  effect  tbat 
Allen  malldously  Induced  the  Olengall  Com- 
pany to  discharge  Flood  and  Taylor,  and  not 
to  re-engage  them,  and  that  each  plaintiff 
had  suffered  damages.  Thereupon  Judgment 
was  entered  for  the  plalntUEs.  This  dedsion 
was  affirmed  by  the  Court  of  Appeal  (I<ord 
Bsher,  M.  R..  and  Lopes  and  Rlgby,  L.  JJ.). 
Allen  appealed  to  the  House  of  Lords,  and 
the  case  was  argued  first  before  Lord  Chan- 
cellor Halsbury  and  Lords  Watson,  Herschell, 
Macnagbten,  Morris,  Shand,  and  Davy.  It 
was  reargued  before  the  same  lords  with 
the  addition  of  Lords  Ashbonme  and  James 
of  Hereford,  In  the  iH-esence  of  eight  Judges 
Bommonca  to  attend,  vis.,  Hawkins,  Mat- 
thew, Cave,  North,  Wills,  Grantham,  Law- 
reaee,  and  Wright  At  the  close  of  the  ar- 
guments the  following  queetion  was  pro- 
pounded by  the  House  of  Lords  to  the 
Judges:  "Assuming  the  evidence  given  by 
the  plaintiffs'  witnesses  to  be  correct,  was 
there  any  evidence  of  a  cause  of  action  fit 
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to  be  left  to  tbe  Jury?"  The  elgbt  Judges 
wrerally  delivered  opinions ;  six  of  tbem  an- 
swwing  In  the  affirmatlre,  the  other  two  in 
the  negatlTe.  Thereupon  the  Honse  of  Lords, 
hj  a  TOte  of  six  (Watson,  Herschell,  Mac- 
nachten,  Shand,  Davy,  and  James  of  Here- 
ford) apilnst  three  (Halslnuy,  Ashboomek 
and  Morris),  rerersed  the  Judgment  under 
review.  But,  while  those  Lords  who  voted 
to  reverse  did  to  some  extent  attempt  to  con- 
trovert the  reasoning  of  Lord  Halsbury  and 
those  who  agreed  with  him,  It  is  to  be  ob- 
served that  they  came  to  the  conclusion 
reached  on  the  ground  that,  although  there 
was  evidence  of  a  cause  of  action  fit  to  be 
left  to  tbe  Jury,  they  vrere  constrained  to 
Ignore  tbe  evidence  of  intimidation  on  the 
part  of  Allen  upon  the  ground  that  the  trial 
judge  bad  ruled  it  out  of  the  case. 

The  dedsion  has  been  explained,  and  its 
effect  upon  tbe  present  case  practically  over- 
ruled, 8fl  will  be  seen  presently.  But,  giving 
to  it  all  the  respect  that  It  deserves,  Ittf 
weight  as  an  authority  hi  this  Jurisdiction 
depoids,  of  course,  upon  such  respect  as  the 
reasoning  of  the  prevailing  opinions  may 
command,  corroborated,  so  far  as  may  be, 
by  the  weight  of  numbers.  Upon  the  latter 
point  It  Is  significant  that  upon  the  main 
merits  a  majority  of  all  the  Judges  of  Eng- 
land who  considered  the  case  were  favorable 
to  a  recovery.  Including  the  trial  Judge,  Ken- 
nedy, tbe  Lords  Justices  of  the  Court  of  Ap- 
peal, Esber,  Lopes,  and  RIgby,  six  Judges 
who  sat  with  the  lords,  viz.,  Hawkins, 
Cave,  North,  Wills,  Orantham,  and  Law- 
rence, and  tbree  lords,  including  the  Lord 
Chancellor  (Halsbury,  Ashbourne,  and  Mot^ 
ris),  thirteen  in  all,  while  on  the  other  side 
were  Judges  Matthew,  and  Wright,  and  six 
members  of  the  House  of  Lords,  eight  In  all. 
If  we  have  correctly  apprehended  the  es- 
sential grounds  upon  which  proceeded  the 
Judgment  of  the  majority  of  the  House  of 
Lords  In  tbis  case,  the  decision  Is  not  antag- 
onistic to  the  plaintiff's  right  of  action  In 
tbe  present  instance.  It  seems  to  have  been 
held  that  Allen's  conduct  amounted  to  no 
more  than  legitimate  persuasion;  that  he  vio- 
lated no  legal  right  of  Flood  and  Taylor,  did 
no  unlawful  act,  and  used  no  unlawful  means 
In  procuring  their  dismissal ;  and  that  his 
conduct  was  therefore  not  actionable,  bow- 
ever  malldous  or  bad  his  motive  might  be. 
Such,  Indeed,  Is  the  abstract  of  the  declsicm 
as  contained  in  the  syllabus.  In  the  case 
before  ns,  however,  the  defendants  were  not 
acting  within  their  legal  rights,  because,  as 
already  appears,  even  If  the  general  object 
of  the  defendant  association  in  respect  of 
controlling  the  bstters'  trade  In  the  district 
covered  by  their  operations  be  assumed  to  be 
lawful,  yet  their  Interference  with  the  plain- 
tiff In  his  occupation,  In  the  manner  in  which 
they  did  Int^fere,  was  to  be  Justified  only 
in  tbe  event  that  plaintiff  was  first  duly  con- 
victed and  sentenced  in  accordance  with  the 
procedore  prescribed  by  the  laws  of  the  de- 


fendant association;  and  this  had  not  been 
done.  No  doubt,  however,  there  Is  much  In 
the  reasoning  of  the  lords  who  voted  for 
reversal  In  Allen  v.  Flood  that.  If  accepted, 
would  tend  to  negative  a  right  of  action  In 
the  present  case.  Time  will  not  admit  of  an 
ezhaostlve  review  of  that  reasoning.  We 
content  ourselves  with  saying  that  It  does 
not  commend  Itself  to  us.  We  cannot  agree 
that  no  legal  right  of  Flood  and  Taylor  was 
Interfered  with,  because  they  had  no  legal 
right  to  Insist  upon  their  continued  nnploy- 
ment  with  the  Olengall  Company.  Th^ 
were  none  the  less  entitled  to  the  reasonable 
expectation  that  their  employment  would 
Qontlnne;  and  It  did  not  He  in  the  mouth  of 
one  who  without  warrant  had  Interfered 
with  thtr  status  as  employes  to  say  that,  if 
be  had  not  done  so,  their  onployer  might 
have  terminated  the  status  of  his  own  ac- 
cord. Nor  can  we  agree  that  Allen  was  act- 
ing In  the  exercise  of  any  absolute  right 
His  rights,  11^  all  personal  rights  that  are 
to  be  enjoyed  In  a  state  of  society,  were 
qualified  to  a  material  extent  when  they 
came  Into  conflict  with  the  righte  of  others. 
Without  reviewing  the  elaborate  opinions,  It 
is  sufficient  to  say  that  the  general  course 
of  reasoning  of  those  Judges  and  lords  who 
malntelned  the  right  of  action  is,  to  our 
minds,    the    more   satisfactory. 

Allen  V.  Flood  Is  practically  overruled  by 
the  decision  of  the  House  of  Lords  In  Qulnn 
V.  Leathern  [1901]  A.  C.  495,  where  It  was 
held  that  a  combination  of  two  or  more, 
without  Justification  or  excuse,  to  injure  a 
man  in  bis  trade  by  enticing  his  customers 
or  servants  to  break  their  contracts  with  him 
or  not  to  deal  with  him  or  continue  In  bis 
employment,  is  actionaMe,  if  It  results  hi 
damage  to  him.  And  a  subsequent  decision 
In  tbe  Court  of  Appeal  Is  to  the  same  effect 
Oiblan  V.  Nat  Amalgamated  TTnion  [1903]  K. 
B.  600.  These  two  cases  are  clear  authori- 
ties for  the  present  action.  The  latter  case 
Is  quite  In  point  Oiblan  was  a  member  of 
the  union,  and  was  InVebted  to  it  In  a  con- 
siderable sum  for  moneys  that  had  been 
Intrusted  to  him  as  treasurer  of  one  of  Its 
branches.  In  order  to  compel  him  to  pay 
this  money,  the  union,  through  two  of  its 
officers  (whose  acta  were  afterwards  approv- 
ed by  the  union),  undertook  to  prevent  and 
did  prevent  plaintiff  from  getting  or  re- 
taining employment,  by  calling  out  or  threat- 
ening to  call  out  the  men.  It  was  held 
that  the  union  and  Its  officers  were  liable 
In  damages  for  Interfering  with  Glblan  In  the 
exercise  of  his  common-law  right  to  dispose 
of  bis  labor  according  to  his  will,  and  that 
their  action  was  not  Justified  by  the  fact 
that  It  was  teken  for  the  purpose  of  com- 
pelling him  to  make  good  bis  defalcation. 
Upon  both  reason  and  authority,  therefore, 
we  are  of  the  opinion  that  the  acts  of  the  de- 
fendants herein,  as  above  recounted,  amount- 
ed to  an  tmwarranted  Interference  with  the 
plaintiff  in  his  trade  as  a  hatter;  and,  he 
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having  BUfitalned  damage  as  a  result  thereof 
In  losing  hia  place  of  employment,  the  pres- 
ent action  Is  snatalnable. 

The  judgment  under  rerlvw  will  be  affirm- 
ed, with  costs. 

GREEN,  J.,  dissents. 


BOARD  OF  HBAI/TH  OP  NEW  JBRSET  v. 

BOROUGH  or  VINELAND. 

(Court  of  Chancery  of  New  Jersey.     Nov.  IS, 

1906.) 

1.  Btatutes— Repkal  bt  Implioatior. 

The  principle  upon  which  anbseqaent  leprts- 
lation  will  operate  to  repeal  prior  legislation, 
without  an  express  repealing  clause,  is  that 
where  there  are  two  acts  on  the  same  subject 
effect  will  be  given  to  both,  if  possible.  If 
the  two  acts  are  repugnant  in  any  of  their 
provisions,  the  later  act  operates  to  repeal  the 
earlier  to  the  extent  of  the  repugnancy.  Where 
two  arts  are  not  in  express  terms  repugnant,  if 
the  later  act  covers  the  whole  subject  of  the 
earlier  act,  and  embraces  new  provisions,  plain- 
ly showing  that  it  was  intended  as  a  substitute 
for  the  earlier  act,  it  will  operate  to  repeal 
that  act. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  i  230.] 

2.  Watsbs  and  Watxb  Cbuasxs— Poixutior 
— Sewebs. 

The  provisions  of  chapter  41  of  the  Laws 
of  1899  (P.  L.  1899,  p.  73),  authorizing  the 
state  board  of  health  to  enjoin  the  pollution 
of  potable  waters,  held  to  be  repugnant  to, 
and  repealed  by,  chapter  72  of  the  Laws  of  1900 
(P.  L.  1900,  p.  113)  in  cases  where  the  alleged 
pollution  occurs  by  reason  of  the  operation  of 
a  municipal  sewer  plant  constructed  and  oper- 
ated under,  and  pursuant  to,  the  directions  of 
the  state  sewerage  commiasion  apiwinted  under 
the  later  act 
S.  Same. 

Semble.  chapter  41  of  the  Laws  of  1899  (P. 
L.  1899,  p.  73)  is  wholly  repealed  by  chapter 
72  of  tie  Laws  of  1900  (P.  L.  1900,  p.  113). 
(Syllabus  by  the  Court.) 

Bill  by  the  state,  on  relation  of  the  board 
of  health  of  the  state,  against  the  borough 
of  Vineland.    Decree  dismissing  bill. 

.  Robert  H.  McCarter,  Atty.  Gen.,  for  com- 
plainant   Herbert  O.  Bartlett,  for  defendant 

LBAMINO,  v.  C.  The  bill  in  this  caose  Is 
filed  by  the  attorney-general  at  the  relation 
of  the  state  board  of  health  under  the  pro- 
vlBlons  of  chapter  41  of  the  Laws  of  1899 
(P.  Ia  1899,  p.  73)  to  restrain  the  borough  of 
Vineland  from  discharging  the  effluent  of 
the  filtrattcHi  beds  of  its  municipal  sewer 
system  into  the  waters  of  Tarkiln  Branch, 
a  tributary  of  Maurice  river. 

It  is  contended  upon  the  part  of  defendant 
that  the  provisions  of  the  act  referred  to  are 
repealed  by  subsequent  legislation.  As  the 
jurisdiction  of  this  court  in  this  case  Is 
dependent  upon  the  provisions  of  that  act, 
which  by  its  terms  confers  upon  this  comrt 
a  special  statutory  jurisdiction  in  this  class 
of  cases  (State  Board  of  Health  of  New 
Jersey  v.  Diamond  Paper  Mills,  63  N.  J.  Elq. 
Ill,  61  AO.  1019;  8.  c.  on  appeal  64  N.  J. 


Bq.  793,  68  Ati.  112S),  It  ta  manifest  that,  If 
subsequent  leglslatioD  has  operated  to  tf- 
feet  a  r^eal  of  the  act  in  question,  the  bill 
In  this  cause  must  be  dismissed.  The  prin- 
ciple upon  which  subsequent  legislation  will 
operate  to  repeal  prior  legislation  without  an 
express  repealing  clause  has  been  frequent- 
ly considered  by  the  courts  of  this  state  and 
Is  well  defined.  'Where  there  are  two  acts 
on  the  same  subject,  the  rule  is  to  give  ef- 
fect to  both,  if  possible.  If  the  two  acts  are 
repugnant  In-  any  of  their  provisions,  the 
later  act  operates  to  repeal  the  earlier  to  the 
extent  of  the  repugnancy.  Where  two  acts 
are  not  in  express  terms  repugnant,  if  the 
later  act  covers  the  whole  subject  of  tlie  first, 
and  embraces  new  provisions,  plainly  sboiw- 
tng  that  It  was  Intended  as  a  substitute  for 
the  earlier  act,  It  will  <4)erate  as  a  repeal 
of  that  act  McNeely  t.  Woodruff,  18  N.  J. 
Law,  352,  356 ;  Naylor  v.  Field,  29  N.  J.  Law, 
287;  McGavlak  v.  State,  Morris  &  Essex  R. 
R.  Co.,  34  N.  J.  Law,  609,  611;  Industrial 
School  District  v.  Whitehead,  13  N.  J.  Bq. 
290;  Ruckham  v.  Ransom,  35  N.  J.  Law,  565; 
Morris  &  Essex  v.  Com'r  of  R.  R.  Taxation, 
87  N.  J.  Law,  228,  230;  Id.,  38  N.  J.  Law, 
472;  State  v.  CSiambersburg,  87  N.  J.  Law, 
258,  447;  Landls  ▼.  Landls,  39  N.  J.  Law, 
274,  277;  North  Ward  Nat  Bk.  t.  Newark, 
89  N.  J.  Law,  880,  891}  Roche  v.  Jersey 
CSty,  40  N.  J.  Law,  257,  259;  Mulligan  t. 
Cavanagb,  46  N.  J.  Law,  46,  48;  Bowyer  r. 
Camden,  60  N.  J.  Law,  87,  11  AU.  137; 
Haynes  v.  Cape  May,  62  N.  J.  Law,  181, 
19  Atl.  170;  DeGinther  v.  N.  J.  Home,  58 
N.  J.  law,  354,  857,  33  Atl.  968;  Anderson 
V.  Camden,  58  N.  J.  Law,  615,  521,  33  AU. 
846;  Camden  v.  Varney,  68  N.  J.  Law,  325, 
829,  43  Atl.  889;  Bracken  r.  Smith,  89  N. 
J.  Eq.  169,  171;  Mersereau  v.  Mersereau,  61 
N.  J.  Eq.  382,  385,  26  AU.  682;  Hotel  Regis- 
try Cor.  V.  Stafford,  70  N.  J.  Law,  628,  637. 
67  AU.  146. 

The  act  under  which  this  proceeding  Is 
brought  Is  entitled,  "An  act  to  secure  the 
purity  of  public  supplies  of  potable  waters  in 
this  state,"  and  «  ..s  approved  March  17,  1800. 
The  first  section  of  this  act  forbids  any  sew- 
age or  other  polluting  matter,  which  will  cor- 
rupt or  impair  or  tend  to  corrupt  or  impair 
the  quality  of  the  water  Into  which  It  1> 
discharged,  or  which  will  render  or  tend  to 
render  such  waters  injurious  to  health,  to 
be  placed  or  discharged  into  any  stream  or 
tributary  or  branch  thereof,  from  which  is 
taken,  or  may  be  taken,  any  public  supply 
of  water  for  domestic  use  In  any  munici- 
pality, above  the  point  from  which  any  such 
municipality  shall  or  may  obtain  Its  st^ply 
of  water  for  domestic  use.  A  proviso  ex- 
empts from  the  operation  of  the  act  any  mu- 
nicipality which,  at  the  date  of  the  passage 
of  the  act,  has  a  public  sewer  system,  legal- 
ly constructed  under  public  authority,  dis- 
charging Its  sewer  into  any  such  stream. 
A  |>enalty  of  $100  Is  provided  for  each  vio- 
lation of  the  provisions  of  the  act,  and  each 
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week's  continuance,  after  notice  by  the  state 
or  local  board  of  bealtb  to  abate  or  remove. 
Is  made  a  separate  offense.  The  second  see- 
ti<w  of  tbe  act  proYldes  a  sammary  proceed- 
ing for  tbe  recovery  of  the  penalties  In  an 
action  by  either  the  state  board  of  health  or 
the  local  board.  The  third  section  gives  to 
the  state  board  of  health  the  general  super- 
Tision,  -with  reference  to  their  purity,  of 
all  rivers,  brooks,  streams,  etc.,  tbe  waters 
of  which  are  or  may  be  used  as  the  source 
of  public  auppUes  for  domestic  use.  The 
fourth  section  provides  that,  instead  of  pro- 
ceeding to  recover  the  penalty  named  in  the 
first  section,  tbe  state  board  of  health  may, 
through  the  Attorney  General,  at  its  relation, 
file  a  bill  In  chancery  to  enjoin  the  viola- 
tion of  tbe  provisions  of  the  first  section  of 
the  act.  At  the  same  session  of  the  Legis- 
lature an  act  was  passed  entitled,  "An  act 
to  prevent  tbe  pollution  of  the  waters  of 
this  state  by  the  establishment  of  a  state 
sewerage  commission,  and  authorizing  the 
creation  of  sewerage  districts  and  district 
sewerage  boards,  and  prescribing,  defining, 
and  r^ulatlng  the  powers  and  duties  of  such 
commission  and  such  boards."  P.  Ii,  1899, 
p.  S36l     This  act  was  approved  March  24, 

'  1899.  Tills  latter  act  was  amended  in  1900 
(P.  L.  1900,  p.  113)  by  a  re-enactment  of  the 
entire  act  with  some  minor  changes  and  sev- 
eral Important  additions.  The  amendatory 
act  d^nea  tiie  full  ecape  of  purpose  of  the 
Legtslatnie,  and  any  legislative  intention  to 

I  supersede  and  annul  the  operation  of  the  act 
of  March   17,   1899,   wUl  be  found  In  this 

'  amendatory  act.  This  act  retains  the  state 
sewerage  commission  created  by,  and  ap- 
pointed under,  the  act  of  March  24,  1899, 
and  Increases  the  salary  of  its  members,  and 

I  removes  the  limitation  upon  the  annual  ap- 
propriation to  cover  the  expenditures  of  the 
oommlsslon.  It  makes  it  the  duty  of  the 
state  sewerage  commission  to  Investigate  the 

I  various  methods  of  sewage  disposal  to  en- 
able It  to  make  proper  recommendations  and 
to  investigate  all  complaints  of  pollution  of 
waters  which  shall  be  brought  to  Its  notice, 
and,  if  the  commission  find  that  any  of  the 
waters  of  tbe  state  are  being  polluted,  to 
the  injury  of  any  Inhabitants  of  this  state, 
either  In  their  health,  comfort,  or  property, 
it  is  made  its  duty  to  give  notice  to  the 
person  or  municipality  so  polluting  the  wa- 

'  tets  to  cease  within  a  time  to  be  fixed  by  the 
commission,  not  exceeding  five  years,  and  to 
make,  within  the  time  fixed,  such  disposition 
of  the  sewage  or  other  polluting  matter  as 
shall  be  approved  by  tbe  commission,  and 
any  failnre  to  ob^  such  finding  of  tbe  com- 
miaalim  is  made  unlawful.  Any  person  o; 
municipality  aggrieved  by  the  finding  of  the 

'  commission  is  given  an  appeal  to  tbe  court 
of  chancery,  which  court  is  empowered  by 
tbe  act  to  affirm  the  finding  of  tbe  commis- 
sion or  to  reverse  or  modify  such  finding  in 
whole  or  In  part  The  act  makes  it  unlawful 
tor  any  person  or  municipality  to  buUd  any 


sewer  or  drain  from  which  it  is  designed  that 
any  sewage  or  other  harmful  matter,  solid 
or  liquid,  shall  flow  into  any  of  the  waters 
of  this  state  so  as  to  pollute  or  reader  Im- 
pure said  waters,  except  under  such  condi- 
tions as  shall  be  approved  by  the  commis- 
sion, and  makes  it  unlawful  for  any  perscm 
or  municipality  to  build  or  operate  any  plant 
for  the  treatment  of  sewage  or  other  pollut- 
ing substance,  from  which  the  effluent  is  to 
flow  Into  any  of  the  waters  of  this  state, 
except  under  such  conditions  as  shall  be  ap- 
proved by  the  commission  to  whom  any  new 
plans  must  be  submitted  before  building. 
Tbe  act  further  provides  that  the  commis- 
sion may  apply  to  tbe  court  of  chancery  for 
an  Injunction  to  prevoit  the  violation  of  the 
provisions  of  the  act,  and  It  Is  made  the  duty 
of  the  court  of  chancery  to  restrain  viola- 
tions In  such  cases.  The  act  also  makes 
elaborate  provisions  for  the  formation  of 
sewerage  districts  embracing  two  or  more 
municipalities  for  the  establishment  of  sew- 
erage systems,  which  may  include  the  scien- 
tific treatment  of  sewage  and  sewage  matters 
and  the  effluent  thereof,  the  initiatory  pro- 
ceeding being  a  petition  to  the  commission, 
followed  by  a  public  hearing  and  a  final  or- 
der of  the  commission  creating  the  district 
and  defining  its  boundaries.  Such  sewerage 
districts,  after  the  election  and  organization 
of  their  officers,  are  made  bodies  corporate, 
wltb  power  to  sue  and  be  sued,  purchase  and 
condemn  property,  and  issue  bonds,  and  to 
construct  and  operate  sewerage  systems  with- 
in the  created  districts,  but  at  all  times  un- 
der the  supervision  and  control  of  the  state 
sewerage  commission.  The  waters  of  this 
state,  as  defined  by  the  act,  do  not  include 
the  ocean  or  any  waters  separating  this  stats 
from  any  other,  unless  such  waters  are  used 
for  potable  purposes. 

This  summary  of  tbe  provisions  of  tbe 
two  acts  is  deigned  to  be  complete  enough  to 
disclose  their  relative  scope  and  purpose.  It 
will  be  seen  that  the  purpose  of  tbe  later 
act,  as  Is  stated  in  Its  titie,  Is  to  prevent 
the  polution  of  the  waters  of  this  state  by 
the  establishment  of  a  state  sewerage  com- 
mission, and  authorizing  tbe  creation  of 
sewerage  districts  and  district  sewerage 
boards.  With  the  primary  aim  to  prevent 
the  pollution  of  the  waters  of  this  state  the 
act  appears  to  have  adopted,  or  undertaken 
the  adoption  of,  a  complete  and  self-sufficient 
Bclieme  to  the  accomplishment  of  that  end. 
In  the  purposed  accomplishment  of  that  end, 
the  provisions  of  the  act  seem  to  cover  the 
entire  scope  and  operation  of  the  earlier  act. 
A  state  sewerage  conmilssion  is  created  with 
broad  and  comprehensive  powers  and  duties 
which  appear  to  be  not  only  appropriate,  but 
ample  to  meet  and  eradicate  all  conditions 
which  may  occasion  water  pollution  within 
the  state.  The  earlier  act  is  not  operative 
against  municipalities  with  sewer  systems 
which  existed  at  the  date  of  the  passage 
of  the  act    The  later  act  Includes  not  only 
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a  me&ns  for  tbeir  correction,  but  also  a  com- 
plete means  for  the  prevention  of  future  oon- 
tamliuitlon,  existing  evils  being  corrected 
through  the  means  provided  In  section  6  of 
the  act,  and  new  pollutions  being  prevented 
by  the  provisions  of  sections  8,  7,  and  8.  The 
waters  brought  under  the  protection  of  the 
later  act  Include  all  the  waters  within  the 
contemplation  of  the  earlier  act  and  other 
waters  as  well,  the  earlier  act  being  limited 
to  potable  waters.  A  special  statutory  Ju- 
risdiction Is  given  to  this  court  by  the  later 
act  to  prevent  by  Injunction  all  Tlolations 
of  tbe  act  This  provision  la  essentially  the 
same  as  a  corree^ndlng  provision  In  the 
earlier  act  The  only  feature  I  find  In  the 
earlier  act  whldi  may  be  said  to  be  In  any 
aeose  broader  than  the  later  act  Is  that  the 
former  act  forbids  pollution  (except  as  to 
municipalities  with  sewer  systems  already 
constmcted)  In  any  event  and  Irrespective  of 
whether  or  not  Injury  Is  sustained,  whereas 
the  later  act  guards  against  pollutions  by 
giving  to  tbe  state  sewerage  commission  su- 
pervision and  control  of  the  methods  of  con- 
struction and  c^>eratlon  ot,  all  works,  and 
permitting  no  works  to  be  constructed  or 
operated  except  under  such  conditions  as 
shall  be  approved  by  the  commission,  there- 
by leaving  tbe  possibility  that  the  commission 
may,  through  error  of  judgment  permit  the 
operation  of  imperfect  works.  This  difference 
in  the  two  acts  would  seem  to  be  tbe  basis 
of  tbe  present  litigation,  for  by  the  proofs  It 
appears  that  tbe  works  of  defendant  munic- 
ipality were  constr  acted,  and  are  being  oper- 
ated, pursuant  to  the  consent  and  approval 
of  the  state  sewerage  commission,  and  oom- 
plalnanfs  contention  Is  that  notwithstand- 
ing that  fact  potable  waters  are  being  pol- 
luted through  the  operation  of  these  works. 
It  appears  manifest  however,  that  in  the 
enactment  of  the  amended  sewerage  act  now 
under  consideration,  the  Legislature  Intended 
to  bestow  upon  the  state  sewerage  commis- 
sion the  power  and  duty  to  fully  supervise  and 
control  the  entire  snbject  of  pollution  of  pub- 
lic waters  occasioned  by  the  disdiarge  of  sew- 
age, drainage,  or  other  polluting  matter  Into 
such  waters,  and  the  power  and  duty  to  pre- 
veat  such  pollution,  and  this  manifest  legisla- 
tive purpose  clearly  negatives  any  possible  leg- 
islative Intent  to  preserve  to  the  state  board 
of  health  the  right  to  enjoin  the  operation  of 
works  which  have  been  constructed,  and  are 
being  operated,  pursuant  to  the  consent  fcnd 
directions  of  the  state  sewerage  commission. 
Any  conception  that  the  Legislature  intended 
to  preserve  to  the  state  board  of  health  the 
powers  contended  for  Includes  the  assumption 
that  the  state  sewerage  commission  would 
fall  in  the  performance  of  the  duties  Imposed 
upon  It,  and  Is  not  to  be  entertained.  It  nec- 
essarily follows  that  the  provisions  of  the 
earlier  act  In  so  far  as  they  may  seem  to 
authorize  the  state  board  of  health  to  main- 
tain an  action  of  the  nature  of  the  present 


one  against  a  municipality  operating  a  sew- 
age disposal  plant  which  has  been  con- 
structed, and  Is  being  operated,  pursuant  to 
the  consent  and  directions  of  the  state  sewer- 
age commission,  are  repngnant  to  the  pro- 
visions of  the  earlier  act,  and  in  consequence 
repealed  to  that  extent  at  least  More  than 
this.  It  Is  unnecessary  for  me  to  decide  in 
this  case,  but  I  entertain  the  view  that  tbe 
legislative  Intent  was  to  adopt  an  entirely 
new  system  for  the  protection  of  the  public 
waters  of  tbe  state,  and  to  substitute  the  pro- 
visions of  the  new  act  for  those  of  the  old 
originally  designed  for  the  same  purpose,  and 
that  tbe  later  act  operates  to  repeal  the 
earllOT  act  la  Its  entirety. 

The  conclusion  I  have  reached  renders  a 
discussloa  of  the  testimony  nnnecessaiy.  I 
may  say,  however,  that  the  testimony  (which 
was  taken  before  my  predecessor  In  office  and 
transcribed  for  my  use)  does  not  lead  me  to 
the  conclusion  that  the  fact  Is  satisfactorily 
established  in  this  cause  that  the  efSuent  of 
defendant's  works  corrupta  or  Impairs,  or 
tends  to  corrupt  or  Impair,  the  waters  Into 
which  It  Is  discharged.  The  testimony  touch- 
ing this  dlst)uted  fact  is  almost  wholly  that 
of  chemists  and  bacteriologists.  It  appears 
to  be  accepted  as  a  sdoitlflc  fact  that  patho- 
genic organisms,  like  typhoid  germs,  cannot 
be  estimated,  but  that  the  recognized  method 
of  ascertaining  whether  or  not  any  patho- 
genic organisms  exist  In  water  Is  to  ascer- 
tain by  certain  rerognlzed  bacteriological 
tests  the  presence  of  absence  of  bacillus  coll 
communis.  If  coll  are  found  to  exist  In 
considerable  numbers,  the  conditions  are  be- 
lieved to  be  cmiduclve  to  the  propogatlon  of 
pathogenic  organisms.  The  coll  are,  in  them- 
selves, harmless,  and  the  number  that  may 
safely  exist  In  water  Is  not  entirely  certain 
— 1,000  ooll  to  the  cubic  centimeter  Is  be- 
lieved to  disclose  a  dangerous  condItl<m  of 
tbe  water.  The  testimony  In  behalf  of  com- 
plainant is  that  of  Dr.  Raymond  B.  Fltz- 
Randolph,  a  chemist  and  bacteriologist'  who 
made  chemical  analyses  of  water  taken  from 
the   effluent  February   20,    1906,   April   24. 

1905,  and  November,  1906,  and  a  chemical 
analysis  and  bacteriological  examination  of 
water  taken  from  the  effluent  January  21, 

1906.  This  witness  pronounces  the  effluoit 
impure  and  claims  to  have  discovered  the 
presence  of  coU  in  a  dangnons  degree  In  the 
bacteriological  examination  made  of  the 
water  taken  January  21, 1906.  Four  scientific 
experts  who  have  made  numerous  examlna- 
tions  of  the  efflueat— some  chemical  and 
some  bacteriological — testified  In  behalf  of 
the  defense  in  opposition  to  the  testimony  of 
Dr.  Fltz-Randolph.  Some  of  these  witnesses 
have  given  a  great  amount  of  time  to  the 
examination  of  the  effluent  at  various  peri- 
ods and  to  personal  examinations  of  the  op- 
eration of  the  works.  These  witnesses  enter- 
tain the  view  that  the  waters  flowing  from 
the  filtration  beds  are  pure,  and  do  not  con- 
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tamlnate  or  tatd  to  contaminate  tli*  watws 
of  Tarkiln  Branch  into  which  they  flow. 
In  view  of  the  testimony  In  behalf  of  dtc 
fendant,  I  do  not  think  that  a  condoalon 
could  be  Justified  to  the  effect  that  defendant 
is  violating  either  the  letter  or  spirit  of  the 
statute  under  which  this  cause  Is  brought 
It  is  admitted  that  the  effluent  has  a  dis- 
agreeable odor.  This  odor  is  explained  to 
exist  by  reason  of  suspended  but  harmless 
gases  which  disappear  when  the  effluent  la 
dlsdmrged.  The  testimony  also  discloses  that 
the  filtration  works  of  defendant  municipality 
are  constrocted  and  operated  under  the  most 
approved  modem  system,  and  a  perusal  of  the 
testimony  goes  far  to  satisfy  me  that,  if  the 
works  in  qaestlon  fall  short  of  accomplishing 
a  degree  of  purification  which  will  permit 
their  <^>eratlon  under  the  t»ms  of  the  earlier 
act,  there  Is  little  hope  of  any  sewer  filtra- 
tion works  being  successfully  operated  if  that 
act  should  be  held  to  be  still  operative.  I 
make  this  appended  suggestion  by  reason  of 
the  fact  that  section  12  of  the  sewerage  oom- 
mlssion  act  of  1900  contemplates  the  opera- 
tion of  sewage  disposal  works  for  the  scien- 
tific treatment  of  sewage  matter  and  the 
effluence  thereof.  I  will  advise  a  decree  dis- 
missing the  bill,  with  costa 


In  re  STBRNKOPP. 

(Prerogative  Court  of  New  Jersey.     Nov.  23, 
1908.) 

Wnx»— Pbobatb— Phzsuiixd  Dbath  or  Tu- 

TATOB. 

Upon  proof  raising  a  presumption  of  death 
nnder  the  provisioDS  of  the  act  entitled  "An 
act  declaring  when  the  death  of  persons  ab- 
senting themselves  shall  be  presomed,"  passed 
llarch  7,  1797  (Peterson's  Laws,  p.  241 ;  1  Oen. 
St.  p.  1185),  the  will  of  a  person  so  presumed 
to  be  dead  may  be  admitted  to  probate. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  49,  Wills,  §  517;  vol.  15,  Death.  {  5; 
vol.  22,  Executors  and  Adminiatratois,  {  IS; 
vol.  16,  Descent  and  Distribntion,  S  1<>.] 

(Syllabus  by  the  Goort) 

In  the  matter  of  the  probate  of  the  last 
will  of  Edwin  Stemkopf.  Application  to  ad- 
mit will  to  probate  granted. 

Omrles  F.  Kocher,  for  proponoit 

MAOIB,  Ordinary.  Charlotte  Stornkopf 
has  presented  a  petition  for  the  admission  to 
probate  of  the  last  will  and  testament  of  Bid- 
win  Stemkopf,  her  husband.  The  drcum- 
stasces  disclosed  therein  being  unusual,  she 
was  directed  to  cite  all  the  next  of  kin  and 
heirs  at  law  of  Edwin  Stemkopf.  On  the 
coming  in  of  the  cltetlons,  a  guardian  ad 
litem  for  an  infant  one  of  the  next  of  kin 
and  an  heir  at  law,  was  appointed,  and  the 
matter  was  heard  before  me  on  oral  proofs. 

The  paper  writing  which  was  produced  was 
proved  to  have  been  executed  by  Edwin  Stem- 
kopf on  the  8th  of  October,  1897.  Ite  execu- 
tion was  shown  to  have  been  accompanied 
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with  every  drciuistance  required  to  consti- 
tute a  valid  testamentery  disposition  of  prop- 
er^. But  there  was  no  direct  proof  produced 
of  the  death  of  the  testator.  There  was  am- 
ple proof  to  raise  a  presumption  of  death  un- 
der the  provisions  of  the  act  entitled  "An 
act  declaring  when  the  death  of  persons  ab- 
senting themselves  shall  be  presumed,"  passed 
March  7,  1797.  Peterson's  Laws,  p.  241;  1 
Oen.  St  p.  1186.  That  act  and  the  amend- 
mente  and  supplements  thereto,  have  been  the 
subject  of  Judicial  consideration  In  many 
cases,  and;  so  far  as  this  aiq;)llcatiou  Is  oon- 
cemed,  I  think  it  is  thereby  settled  that  the 
presumption  arising  upon  proof  satisfying  the 
terms  of  the  original  act  Is  a  presumptioa  of 
law,  and  that  the  death  is  presumed  to  have 
occurred  at  the  termination  of  seven  years 
from  the  time  when  the  person  was  last 
heard  frran.  Wamlwugh  v.  Schank,  2  N.  J. 
Law,  220;  Smith  v.  Smith,  S  N.  J.  Eq.  481; 
Osbom  V.  Allen,  26  N.  J.  Law,  388;  Clarke  v. 
Canfleld,  15  N.  J.  Eq.  119;  Hoyt  v.  Newbold, 
46  N.  J.  Law,  219,  46  Am.  Bep.  757;  Plume  v. 
Howard  Savhigs  Inst,  46  N.  J.  Law,  211; 
Burkhardt  v.  Burkhardt  63  N.  J.  Eq.  479,  62 
A£l.  296 ;  Meyer  v.  Madreperia,  68  N.  J.  Law, 
258,  53  Atl.  477,  96  Am.  St  Rep.  636. 

I  have  not  been  able  to  discover  any  In- 
stance of  the  admission  of  a  will  to  probate 
in  this  court  upon  the  mere  presumption  of 
the  death  of  the  testetor  arising  under  the 
Btetute.  Nor  have  I  been  pointed  to,  nor  dis- 
covered, any  such  proceeding  by  surrogates 
or  orphans'  courts.  Counsel  refer  to  the  case 
of  Plume,  Adm'r,  v.  Howard  Savings  Inst, 
ubl  supra,  in  which  it  seems  that  the  letters 
of  admlnistrati<m  of  the  plalntltt  were  Issued 
upon  a  mere  presumption  of  death,  and  con- 
tend that  If  the  presumption  will  support  ad- 
ministration, it  will  be  equally  effective  for 
the  admission  of  a  will  to  probate.  But  the 
Supreme  Court  was  careful,  In  that  case,  to 
refrain  from  deciding  whether  or  not  the  or- 
phans' court  had  a  right  to  issue  the  letters 
of  administration.  Wliat  It  decided  was  that 
the  orphans'  court  had  Jurisdiction  of  the 
subject-matter,  and  that  ite  action  thereon 
could  not  be  attecked  collaterally.  The  de- 
cision shed  no  light  on  the  question  here  pre- 
sented. 

But  although  this  question  seems  to  be 
one  of  first  Impression,  notwithstanding  the 
statute  was  enacted  over  a  century  ago,  I 
have,  upon  mature  consideration,  reached  the 
conclusion  that  this  application  ought  to  be 
granted  and  the  will  admitted  to  probate. 
My  first  doubt  was  whether  the  terms  of  the 
act  of  1797  were  extensive  enough  to  em- 
brace such  an  application.  They  raise  the 
presumption  of  death  upon  certain  proofs,  "In 
any  case  wherein  his  or  her  death  shall  come 
in  question."  It  then  declares  that  an  estate 
recovered  "in  any  such  case"  shall  be  restored 
to  him  or  her,  If,  In  any  subsequent  action 
or  suit,  the  person  so  presumed  to  be  dead 
shall  be  proved  to  be  living,  and  be  may  re- 
cover the  rente  and  proflte  of  the  estete  dur^ 
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Ing  the  time  be  or  she  shall  have  been  de- 
prived of  it  It  would  seem  that  this  act 
could  have  been  Interpreted  as  limiting  the 
presumption  which  it  permitted  or  required, 
to  "cases"  In  which  the  question  of  death  was 
Involved,  and  In  which  there  could  be  a  re- 
covery of  an  estate  and  a  process  of  eviction 
therefrom.  But  the  judicial  Interpretation  In 
this  state  has  recognized  a  meaning  of  broader 
Import  In  Its  terms.  It  has  been  declared  to 
be  an  embodiment  In  statutory  form  of  the 
rule  of  the  common  law,  that,  oa  proof  that 
a  person  had  been  absent  from  his  usual 
abode  without  being  heard  from  for  the  period 
of  seven  years,  his  death  be  presumed.  Our 
courts  have  therefore  not  limited  its  applica- 
tion to  actions  affecting  real  properl7)  but 
have  applied  it  to  other  matters. 

In  Wambaugh  v.  Schank,  ubl  snpra,  It  was 
unsuccessfully  contended  that  the  act  did  not 
ertend  to  an  action  of  dower,  although  that 
was  a  real  action.  In  Smith  v.  Smith,  ubl 
supra,  it  was  applied  by  the  chancellor,  in  a 
case  in  chancery,  involving  the  right  to  a 
dividend  made  by  executors  of  the  residue  of 
the  estate  in  their  hands.  In  Osbom  v.  Allen, 
ubl  supra,  It  was  deemed  applicable  In  an 
action  by  a  mother  to  recover  compensation 
for  the  services  of  her  son,  In  which  she 
claimed  to  be  a  widow,  on  the  presumption 
of  the  death  of  her  husband.  In  Clarke  v. 
Canfleld,  ubl  supra,  it  was  applied  by  the 
chancellor  on  a  bill  filed  for  the  recovery  of 
a  legacy  of  money.  In  Burkhardt  ▼.  Burk- 
hardt,  ubl  supra,  It  was  applied  to  a  case 
arising  under  a  bill  for  a  decree  that  a  mar- 
riage was  null.  The  subsequent  case  of 
Spiltolr  V.  Splltolr  (N.  J.  Oh.)  64  AO.  96, 
seems  to  indicate  that  the  statute  applies 
when  the  death  of  a  person  comes  directly 
In  question,  but  not  where  the  issue  is  not 
raised  by  the  pleadings,  or  only  appears  In- 
cidentally. 

In  view  of  the  long  course  of  decisions  re- 
lating to  the  applicability  of  the  death  act, 
I  think  I  would  not  be  Justified  In  excluding 
from  its  application  the  case  presented  before 
me  by  the  petition  for  probate.  And  it  Is  to 
be  observed  that,  by  the  direction  of  cita- 
tions to  the  heirs  at  law  and  next  of  kin, 
the  petition  must  be  treated  as  one  for  pro- 
bate in  solemn  form.  If  I  had  reached  a 
different  construction  of  the  death  act,  it 
would  not.  In  my  judgment,  necessarily  re- 
sult in  the  denial  of  the  application.  While 
It  is  true  that,  upon  proof  of  the  existence 
of  a  person  at  a  particular  time,  It  must  be 
presumed  that  he  continued  to  exist  there- 
after until  his  death  is  proved,  it  has  never 
been  conceived  that  the  proof  of  death  must 
necessarily  be  direct  Obviously,  upon  proof 
of  circumstancee  raising  a  counter  presump- 
tion, bis  death  may  be  found.  Thus^  if  be 
embarked  on  a  vessel  which  was  never  after- 
ward heard  from,  or  which  was  proved  to 
have  been  shipwrecked,  at  least  under  cir- 
cumstances Indicating  the  loss  of  all  on 
board,  there  would  be  a  question,  after  a 


reasonable  time  had  elapsed,  during  whlcb 
he  had  not  been  heard  from,  whether  the 
presumption  of  the  continuance  of  his  life 
had  not  been  overcome  by  the  counter  pre- 
sumption  of  his  death  In  the  shipwreck.  Th« 
Bnglish  courts  seem  to  have  adopted  the  pe- 
riod of  seven  years  as  indicating  the  reason- 
able period  sufficient  to  raise  the  counts 
presumption.  In  Doe  v.  Jesson,  6  East  SO, 
Lord  Ellenborongb  applied  such  a  rule  on  the 
analogy  of  the  Skiglish  statute  respecting 
leases  dependent  on  lives,  of  19  Oar.  II,  and 
the  statute  respecting  bigamy  of  1  Jac.  I, 
and  seven  years  absence  unheard  from  seems 
to  have  been,  generally  accepted  as  raising  the 
counter  presumption,  although  there  have 
been  questions  raised  as  to  whether  the  pre- 
sumption of  death  arose  at  the  end  of  ttiat 
period,  or  whether,  when  the  time  of  death 
came  in  question.  It  must  not  be  directly  prov- 
ed. But  in  Be  Goods  of  Matthews,  1898 
L.  R.  Probate  Dlv.  17,  the  English  Probate 
Court  on  proof  of  sufficient  inquiries  for  the 
testator,  who  had  disappeared,  permitted 
his  death  to  be  sworn  to  three  years  after 
his  disappearance.  In  the  case  in  hand,  the 
proof  of  the  disappearance  of  the  testator, 
that  be  had  not  been  heard  from  since  a  few 
days  thereafter,  and  that  there  had  been 
continued  and  exhaustive  seardies  and  in- 
quiries to  ascertain  his  whereabouts,  whlcb 
were  unsuccessful,  is  ample  to  overcome  the 
presumption  of  his  life,  and  to  raise  a  pre- 
sumption of  his  death  at  this  time,  which 
Is  more  than  eight  years  after  he  was  last 
heard  from. 

Another  difficulty  In  taking  Jurisdiction  to 
admit  this  will  to  probate  on  the  proofs  sug- 
gested Itself  to  me  on  the  examinatloa  of 
the  more  recent  legislation.  If,  upon  a  pre- 
sumption of  the  death  of  a  testator  arising 
under  the  statute,  or  otherwise,  his  will  may 
be  admitted  to  probate,  such  presumpticm 
would  also  apparently  justify  the  issuance  of 
letters  of  administration,  if  no  will  were  pro- 
duced. Tet  the  Legislature,  by  a  supplement 
to  the  then  existing  orphans'  court  act,  ap- 
proved March  23,  1885  (Laws  1885,  p.  116), 
conferred  power  upon  the  ordinary,  the  or- 
phans' courts,  and  surrogates,  to  grant  let- 
ters of  adminlstratlMi  upon  the  estate  of  a 
person  who,  upon  proofs,  is  shown  to  have 
absented  himself,  and  has  not  been  heard 
fMm  for  seven  years.  But  no  power  Is  con- 
ferred to  admit  a  will  to  probate  and  issue 
letters  testamentary  thereon  upon  such 
proofs.  This  legislation  has  bem  re-enacted 
in  the  orphans'  court  act  of  1896,  in  sectlooa 
80,  81  and  32.  Laws  1896,  pp  726-727.  I 
am  not  inclined  to  attribute  to  this  legisla- 
tion the  force  of  legislative  determination 
that  no  power  existed  in  probate  courts  to 
grants  letters  testamentary,  or  of  adminis- 
tration, upon  proofs  raising  a  presumption  of 
death  under  the  statute,  or  otherwise,  un- 
less expressly  conferred  on  them.  By  a 
supplement  to  the  death  act  Of  1797,  approved 
February  15,  1848  (Laws  1848,  p.  48),  It  waa 
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enacted  that  the  heirs  or  deriseei  of  a  persan 
presumed  to  be  dead,  under  the  provlsiouB  of 
the  act,  might  apply  to  the  Court  of  Chancery 
and  procure  an  order  for  the  ule  of  the 
lands  to  which  such  person  would  be  enti- 
tled if  living;  provision  being  made  for  ac- 
counting to  him  for  the  proceeds  of  the  sale 
If  he  should  appear  and  claim  the  same.  By 
an  amendment  to  this  supplement,  approved 
April  3,  1881  (Laws  1881,  p.  313),  the  benefits 
of  the  act  were  extended  to  purchasers  from 
SDdh  belrs  and  devisees.  It  la  not  neces- 
sai7  to  determine  whether  these  acts  were 
effectire  In  the  attempt  to  convey  the  Interest 
of  the  person  presumably  dead,  but  It  Is 
evldoit  that  the  legislation  recognised  that 
fliere  might  be  devisees  of  such  a  pwson, 
wbldi  necessarily  involves  the  existence  of 
an  ^ective  will  competent  to  be  admitted 
to  probata  I  am  rather  Inclined  to  the  view 
that  the  act  of  1885  was  designed  to  regnlato 
the  manner  in  which  the  estates  of  persons 
presumed  to  be  dead  should  be  administered 
and  distributed  upon  security  for  repayment, 
If  the  person  returned,  and  that  conferring 
the  power  to  issue  letters  of  administration 
was  Inddoital  and  out  of  caution. 

The  result  Is  that  the  applicant  Is  entitled 
to  have  this  will  admitted  to  probate,  and  to 
have  letters  testamentary  issued  to  her  as 
tbe  executrix  named  therein. 


WILLIAMS  V.  M.  T.  CONNOLLY  CON- 
TRACTING CO. 
OBopteme  Gonrt  of  New  Jersey.    Nov.  27, 1906.) 

l  goubts  —  distbiot  ooubts  —  apfkai.  — 

Review. 

Under  the  act  providing  for  appeals  from 
dly  district  conrts  to  the  Sapreme  Court  (P. 
L.  1902,  p.  665),  this  court  wiU  not  review  the 
findines  of  the  district  court  upon  questions  of 
fact,  beyond  inqnirine  whether  there  was  any 
legal  evidence  upon  which  the  finding  might  be 
tnaed. 
X  Saxb— Stats  of  Cabe. 

Under  the  above  act  (P.  L  1002,  p.  665;, 
in  order  that  alleged  error  of  law  may  be 
reviewed,  there  most  be  somethinK  in  the  state 
of  the  case  to  show  that  the  question  was  raised 
in  the  trial  conrt. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  Joseph  L.  Williams  against  the 
IL  T.  Connolly  Contracting  Company.  Judg- 
ment for  plaintitr,  and  defendant  appeals. 
Affirmed. 

Argned  June  term,  1906,  before  HEN- 
DRICKSON,    PITNBY,    and   TRBNCHARD, 

n. 

Oolllns  ft  Ootbin,  for  appellant  Elmer 
W.  Demareat,   for  appellee. 

PITNEY,  3.  This  was  an  action  upon 
eontract  in  which  the  plalntlfT  sued  to  re- 
cover the  balance  due  upon  an  account  tor 
hauling  pipe  for  the  defendant  in  the  month 
«(  September,  1903,  and  several  succeeding 


months.  Hki  charges  against  the  defendant 
aggregated  |1,296.55,  upon  which  credite 
amounting  to  11,184.81  were  allowed,  leaving 
■  balance  of  1111.74  unpaid.  It  was  ad- 
mitted upon  the  trial  that  the  plaintiff's  ac- 
count was  correct,  excepting  as  affected  by 
defendant's  claim  to  recoupment  The  haul- 
ing of  pipe,  out  of  which  the  plaintiff's 
charges  arose,  was  done  under  a  contract 
entered  Into  betweoi  the  parties  on  or  about 
September  4,  1003;  defendant  havlug  ac- 
cepted plaintiff's  written  proposition  bearing 
date  that  day,  which  was  as  follows:  "I 
propose  to  haul  all  the  cast-Iron  pipe  from 
the  cars  on  the  (Central  Railroad  to  the  dif- 
ferent points  throughout  the  city  of  Bayonna 
where  the  pipe  is  to  go,  for  the  sum  of  80 
cents  per  ton;  all  broken  pipe  to  t>e  left  on 
the  cars  and  not  moved,  and  I  to  be  responsi- 
ble for  breakage  or  any  damage  done  to  pipe 
in  hauling  them  and  putting  them  on  the 
ground."  Defendant  filed  a  notice  of  recoup- 
ment that  included  three  claims.  The  first 
of  these,  for  failure  to  haul  certain  pipe  to 
the  location  whore  it  was  to  go,  by  reason 
whereof  defendant  was  obliged  to  hire  moi 
to  do  the  work  at  a  cost  of  |45.16,  was  con. 
ceded  to  be  a  just  claim.  The  second  Item 
of  recoupment  was  for  damage  and  break- 
age done  to  pipes  In  hauling  them  and  put- 
ting them  upon  the  ground,  for  which  the 
plaintiff  was  responsible  under  the  terms  of 
his  contract  The  third  item  was  for  fail- 
ure of  the  plaintiff  to  remove  the  pipe  from 
the  cars  of  the  railroad  company  promptly 
to  the  different  points  where  the  pipe  was  to 
go,  by  reason  whereof  defendant  became  lia- 
ble to  pay  to  the  railroad  company,  and  did 
pay,  certain  charges  for  demurrag&  The 
case  was  tried  before  the  district  judge  with- 
out a  Jury.  He  gave  judgment  In  favor  of 
the  plaintiff  for  the  difference  between  the 
conceded  balance  due  upon  his  account  (|111.- 
74)  and  the  amotmt  due  to  the  defendant 
apon  the  first  item  of  Ite  notice  of  recoupment 
($46.16),  the  difference,  for  which  Judgment 
was  rendered,    being  $66.49. 

From  the  stete  of  the  case  as  settled  by 
the  trial  Judge,  it  appears  that  he  disallowed 
the  second  and  third  items  of  recoupment, 
on  the  ground  that  they  were  not  substanti- 
ated by  the  evidence.  As  to  the  second  Itent, 
that  for  broken  pipe,  the  trial  judge  certifies 
among  Ills  findings  of  fact  that  certain  pipes 
arrived  broken  upon  the  cars,  and  that, 
while  the  contract  contemplated  that  these 
were  to  be  left  upon  the  cars  and  not  moved, 
the  plaintiff,  by  consent  of  the  defendant,  and 
in  order  to  prevent  car  demurrage  being, 
charged  up  against  the  defendant,  removed 
such  broken  pipe  from  the  cars.  That  plain- 
tllTs  agent  took  the  bills  of  lading  to  the 
freight  agent,  had  the  condition  of  the  broken 
pipe  noted  upon  the  bills  of  lading,  and  de- 
livered these  bills  so  noted  to  the  defendant 
That  some  time  after  the  middle  of  Decem- 
ber, 1803,  defendant  made  a  claim  against 
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the  plaintiff  for  breakage  of  nine  pipes,  al- 
leKlnc  damages  to  the  amonnt  of  $181.48, 
which  claim  was  allowed  by  the  plaintiff  and 
credited  In  his  account  The  claim  under 
defendant's  second  item  of  recoupment  was 
for  six  additional  pljies,  claimed  to  have  been 
broken  by  the  plaintiff  In  handling  during  the 
same  period,  for  which,  by  mistake  as  alleged, 
no  claim  was  made  when  the  claim  for  the 
nine  pipes  was  made  and  allowed.  The 
judge  found  that  the  claim  that  plaintiff  had 
broken  any  more  pipe  than  had  been  allowed 
for  in  the  settlement  of  December,  1903,  was 
not  substantiated.  As  to  the  third  Item  of 
recoupment,  that  for  car  demurrage,  oc- 
casioned by  plaintiff's  failure  to  promptly 
unload  the  cars,  the  trial  judge  found  that 
by  the  custom  of  the  railroad  company  all' 
cars  not  unloaded  within  48  hours  after  ar- 
rival  at  their  destination,  ezclusiye  of  Sun- 
days and  legal  holidays,  were  charged  for  the 
excess  time  at  the  rate  of  $1  per  car  per  day; 
that  there  was  no  express  agreement  that  the 
plaintiff  should  be  responsible  for  the  de- 
murrage, nor  that  he  should  remove  the  pipe 
within  any  specified  time,  and  no  evidence 
of  delay  on  his  part  such  as  would  charge 
him  with  negligence  In  the  performance  of 
bis  contract;  that  the  facilities  for  handling 
cars  laden  with  heavy  freight  at  the  Bayonne 
station  permitted  only  three  such  cars  to  go 
at  once  upon  the  siding,  and  they  were  shift- 
ed only  once  each  day;  that  often  there  were 
cars  waiting  for  a  considerable  period  before 
being  put  upon  the  siding  to  be  unloaded; 
and  that  the  evidence  failed  to  show  the 
specific  position  of  the  cars  upon  which  the 
defendant's  pipes  were  loaded,  during  the 
time  for  which  demurrage  was  charged — 
and  so  this  Item  of  recoupment  was  held  not 
to  be  established. 

Defendant's  appeal  to  this  court  is  based 
upon  P.  L.  1902,  p.  565,  and  is  limited  to 
questions  of  law  only.  This  court  will  not 
review  the  findings  of  the  district  court  upon 
questions  of  fact,  beyond  Inquiring  whether 
there  was  any  legal  evidence  upon  which  the 
finding  might  be  based.  Ellis  Co.  v.  Eyth,  69 
N.  J.  Law,  579,  55  Atl.  54;  Phelps  v.  Seymour, 

70  N.  J.  Law,  626,  67  Atl.  129 ;  Van  Vechten 
T.  McGuire,  70  N.  J.  Law,  657,  58  Atl.  331; 
Cosgrove  v.    Metropolitan   Construction   Co., 

71  N.  J.  Law,  106,  58  Atl.  82 ;  Burr  v.  Adams 
Express  Co.,  71  N.  J.  Law,  263,  68  Atl.  609; 
McLaughlin  v.  Beck,  71  N.  J.  Law,  380,  68 
Atl.  1081. 

In  order  that  alleged  error  of  law  may 
be  reviewed,  there  must  be  something  In  the 
■state  of  the  case  to  show  that  the  question 
was  raised  in  the  trial  court.  O'Donnell  v. 
Weiler.  72  N.  J.  Law,  142.  145,  59  AU.  1055; 
Hanson  v.  Pennsylvania  R.  R.  Co.,  72  N. 
J.  I^w,  407,  00  Atl.  1101.  The  state  of 
the  case  now  before  us  does  not  show  that 
any  legal  question  was  raised  by  the  appel- 
lant in  the  trial  court,  and  there  decided 
adversely  to  Its  omtentlon.    The  ground  sug- 


gested for  reversal  Is  that  there  was  no 
legal  evidence  produced  at  the  trial  upon 
which  the  Judge'?  findings  of  fact,  forming 
a  basis  for  the  Judgment,  can  be  supported. 
In  view  of  this  suggestion,  the  court  made  an 
order  calling  upon  the  trial  Judge  to  certify 
the  evidence  upon  which  such  findings  of 
fact  were  based.  In  obedience  to  that  order, 
the  trial  Judge  has  certified  the  evidence 
called  for.  It  is  now  argued  (to  quote  the 
language  of  the  brief)  that,  as  to  the  second 
Item  of  the  defendant's  claim  against  the 
plaintiff:  "The  evidence  did  not  Justify  the 
district  court  in  finding  that  the  plaintiff  did 
not  break  the  pipe,  but,  on  the  contrary, 
shows  that  he  did  break  them,  and  is  there- 
fore responsible  to  the  defendant  for  their 
value."  And,  as  to  the  claim  of  demurrage, 
the  argument  is:  "That  the  evidence  did 
not  Justify  the  district  court  in  holding  that 
plaintiff  was  not  liable,  but  did  show  that  the 
defendant  should  have  been  allowed  $109.83, 
the  amount  of  car  service  charges  paid  by 
it."  The  peculiarity  of  the  situation  Is  that, 
with  respect  to  both  of  these  claims,  the  bur- 
den of  proof  was  upon  the  defendant,  and 
the  finding  of  the  trial  Judge  was  negative, 
to  wit,  that  the  defendant  had  not  sustained 
the  claims  by  evidence.  Assuming  there  was 
some  evidence  tending  to  support  these 
claims,  and  that  It  was  uncontradicted,  and 
yet  the  trial  judge  found  that  It  was  not 
sufficient  to  support  the  btu-den  of  proof, 
can  we  say  that  he  erred  In  law?  If  there 
be  error.  Is  It  not  en  error  merely  In  de- 
termining questions  of  fact?  In  McLaugh- 
lin V.  Beck,  71  N.  J.  Law,  380,  58  Atl.  1081, 
the  appellant  had  sued  in  the  district  court 
to  recover  the  amount  of  a  Judgment  alleged 
to  have  been  recovered  by  him  against  the 
defendant  In  a  small  cause  court  The  Jus- 
tice of  the  peace  being  dead,  and  it  being 
shown  that  an  unsuccessful  search  had  been 
made  for  a  record  of  the  judgment,  the  ap- 
pellant attempted  to  prove  aliunde  the  ex- 
istence and  details  of  such  Judgment  Coun- 
ter proofs  having  been  heard,  the  Judge  of 
the  district  court  found  "that  the  testimony 
on  the  part  of  the  plaintiff  as  to  the  search 
for  the  docket  was  sufilcient  to  warrant  the 
admission  of  secondary  evidence,  but  that 
such  evldoQce  when  admitted  was  insufiS- 
cient  to  establish  the  existence  of  the  judg- 
ment claimed  by  the  plaintiff."  This  court 
held  that  the  latter  finding  of  fact  was  fatal 
to  the  appeal,  not  being  subject  to  review 
In  this  court  We  find  It  unnecessary  to  de- 
termine whether  a  similar  ruling  should  be 
made  In  this  case,  for,  assuming  that  the 
Jndge's  finding  respecting  the  two  disputed 
Items  of  recoupment  Is  open  to  review  here, 
we  find  It  fully  Justified  by  the  evidence  as 
returned. 

With  respect  to  the  claim  for  pipe  broken 
by  the  plaintiff,  there  was  evidence  tending 
to  show  that  15  pipes  In  all  were  broken, 
for  9  of  which  claim  was  made  by  the  de- 
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fendant  against  the  plaintiff  and  by  him  al- 
lowed in  tbe  acoount  There  was  alao  evl- 
deoce  to  tbe  effect  that  Bome  pipe  arrived 
broken  upon  'the  can  (for  which,  of  course, 
the  plaintiff  waa  not  responsible).  The  only 
evidence  tending  to  charge  responslbllltj  up- 
on the  plaintiff  for  breaking  as  many  as  IS 
pipes  was  that  of  Mr.  Connolly,  who  said: 
"I  went  down  to  the  work  with  the  foreman. 
Bums,  and  I  counted  15  pipes  which  were 
cracked  by  being  thrown  off  carelessly." 
This  was  rery  shortly  after  plaintiff  had 
commenced  hauling.  It  was  reasonable  for 
the  trial  judge  to  Infer  from  this  that  Oon- 
nolly  Intended  to  testify,  not  that  he  had 
seen  l."5  pipes  thrown  off  carelessly  and  there- 
by broken,  but  that  be  counted  15  pipes 
prerlomily  broken,  and  Inferred  that  they  bad 
been  cracked  by  being  thrown  off  carelessly. 
This  Is  bome  out  by  tbe  evidence  of  Bums, 
who  testified  that  he  kept  track  of  all  the 
broken  pipe  that  he  saw  in  the  Job,  and  did 
not  know  where  they  were  broken.  It  was 
In  evidence  that  Connolly  had  acquiesced  In 
the  practice  of  taking  broken  pipe  from  the 
railroad  cars  in  order  to  avoid  demurrage 
charges.  All  the  evidence  respecting  broken 
pipe  related  to  such  as  must  have  been  bro- 
ken prior  to  the  settlement  of  Deconhw,  1908. 
There  was  no  clear  evidence  that  any  mis- 
take was  made  in  preparing  the  claim  that 
was  then  settled.  Mr.  Connolly  testified:  "It 
was  an  error  in  our  office  to  charge  for  9 
instead  of  15  pipe.  It  was  a  clerical  er- 
ror." But,  so  far  as  appears,  be  had  noth- 
ing to  do  with  the  bookkeeping,  nor  with  the 
preparation  of  the  claim.  Tbe  trial  judge 
doubtless  treated  the  testimony  just  quoted 
as  embodying  merely  the  inference  of  the 
witness,  based  upon  information  received 
from  others.  It  is  reasonable  to  so  regard 
It.  In  this  state  of  the  proofs  the  trial  judge 
was  justified  in  regarding  defendant's  claim 
for  broken  pipe,  made  In  December,  1908, 
and  allowed  by  plaintiff,  as  the  more  reli- 
able evidence  of  the  true  extent  of  plaln- 
tlfTs  liability  for  broken  pipe. 

With  respect  to  the  claim  for  car  demurrage 
caused  by  plalntlfTs  neglect  to  promptly 
unload  the  cars,  we  assume  that  his  contract 
required  him  to  remove  the  pipe  with  reason- 
able promptness,  in  view  of  the  known  cus- 
tom of  the  railroad  company  to  charge  de- 
murrage on  cars  detained  beyond  a  reason- 
able time.  But  the  state  of  the  evidence.  In 
our  opinion,  fully  justified  the  trial  judge  In 
holding  that  the  defendant  had  not  satisfac- 
torily proved  that  the  demurrage  in  question 
was  caused  by  any  negligence  of  the  plain- 
tiff. All  the  demurrage  charges  were  ration- 
ally to  be  accounted  for  upon  the  theory  that 
the  limited  facilities  for  handling  cars  at 
Bayonne  had  resulted  In  demurrage  being 
charged  before  the  cars  were  actually  placed 
■t  the  plaintiff's  disposal  for  unloading. 

The  judgment  under  review  should  be  af- 
firmed, with  oostti 


MARSDBN  T.  WHITH  et  aL 

(Court  of  Brrors  and  Appeals  of  Mew  Jersey. 
Nov.  19,  1906.) 

MOBTOAOKs  —  FoRicu>sirBa  —  Caoss-Biix  — 

WhER     MAIIfTAINABIJB. 

MarsdNi,  having  a  mortgag*  which  waa  a 
first  lien,  executed  a  release  bv  which  he  sur- 
rendered a*  priority  of  lien  in  favor  of  the 
mortgage  of  a  bniiding  and  loan  association, 
which  waa  subsequently  foreclosed,  without  mak- 
ing Maisden  a  party,  and  the  property  bought 
in  by  the  association  and  conveyed  with  general 
covenants  to  White,  who  Improved  it  Marsden 
subsequently  filed  a  bOl  to  foreclose  his  mort- 
gage, making  White  and  the  association  de- 
fendants. White,  by  way  of  cross-bill  against 
the  association,  set  up  the  actual  and  threat- 
ened breach  of  his  covenants  arising  from  the 
existence  and  foreclosure  of  the  complainant's 
mortgage,  and  praved  that  tbe  association  be 
decreed  to  pay  said  mortgage  debt.  From  this 
decree  which  was  entered  against  It,  the  as- 
sociation appealed.  Held,  that  such  decree  de- 
prived the  association  of  the  benefit  of  its  re- 
lease from  the  complainant's  mortj^ge,  and  that 
the  doctrine  of  avoidance  of  circuity  of  action 
is  not  to  be  applied  in  favor  of  one  defendant 
in  a  suit  in  equity  if  the  result  is  to  deprive 
another  defendant  of  a  substantial  defense  to 
the  claim  of  the  complainant. 
(Syllabus  by  the  Court.) 

Appeal  from  Court  of  diancery. 

Bill  by  George  F.  Marsden,  general  guard- 
ian, against  Howard  White  and  others.  De- 
cree for  plaintiff,  and  defendants  appeaL 
Cross-bill  dismissed,  and  decree  reversed  and 
remanded. 

Barton  B.  Hutchinson,  fbr  appellant  John 
B.  Applegate  &  Son,  for  respondent  White; 
John  B.  Foster,  for  respondent  Marsden. 

GARRISON,  J.  This  salt  was  begun  in 
the  Court  of  Chancery  by  the  filing  of  a  bill 
to  foreclose  a  mortgage  for  $500  which  was 
a  first  lien  upon  the  mortgaged  premises. 
Tbe  bill  was  filed  by  George  F.  Marsden, 
general  guardian  of  Hester  H.  Marsden,  an 
infant.  Howard  Wlilte  was  made  a  de- 
fendant because  he  owned  the  mortgaged 
premises  and  the  New  Jersey  Building  Loan 
&  Investment  Company  was  made  a  defend- 
ant because  of  a  purchase-money  mortgage 
made  to  it  by  White,  to  whom  the  association, 
after  buying  In  the  property  upon  the  fore- 
closure  of  a  mortgage  held  by  it,  had  con- 
veyed the  premises  with  covenants  that  were 
broken  by  the  existence  of  the  complainant's 
mortgage.  The  decree  of  the  court  below 
Is  not  that  the  mortgaged  premises  be  sold 
to  pay  the  amount  due  on  the  complainant's 
mortgage,  but  that  the  New  Jersey  Building 
Loan  &  Investment  Company  pay  to  the 
complainant  tbe  principal  and  interest  of  his 
said  mortgage,  and  that,  if  the  same  be  not 
paid  within  SO  days,  the  complainant  or 
White  may  apply  for  execution  against  the 
said  building  company,  and  for  such  other 
order  In  respect  to  the  land  mortgaged  as 
they  may  deem  proper.  From  this  decree, 
tbe  New  Jersey  Building  Loan  &  Investment 
Company  lias  appealed. 
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The  aitnatlon  that  led  to  the  making  of  this 
decree  cannot  be  gathered  from  the  plead- 
ings, which  are  at  radical  variance  with  the 
proofs  upon  material  points.  The  case  made 
by  the  proofs  Is  this:  In  1898  Isabella  O. 
Marsden  was  the  owner  of  a  lot  of  land  in 
Monmonth  county  upon  which  on  January 
17tb  of  that  year  she  executed  a  mortgage  to 
Newtan  and  A.  T.  Doremus  to  secure  the 
sum  of  $500,  In  which  mortgage  her  husband, 
George  F.  Marsden,  Joined.  This  mortgage' 
was  given  to  the  Doremuses  to  secure  a 
grocery  bill  owing  to  them  by  the  Marsdens. 
Subsequently  George  F.  Marsden,  who  was 
general  guardian  of  his  Infant  daughter  Hes- 
ter, took  $500  of  the  Infant's  money  and  paid 
this  bill  to  the  Doremuses  and  took  from 
them  an  assignment  of  the  $500  mortgage  to 
himself  as  such  general  guardian  of  his 
daughter.  This  was  on  February  28.  1899. 
Later  in  1899  Isabella  desired  to  obtain  a 
loan  of  14,000  from  the  New  Jersey  Bnlldlng 
Loan  &  Investment  Company  to  be  secured 
by  a  first  mortgage  on  her  said  property. 
Her  husband,  to  aid  her  in  obtaining  such 
loan,  executed  as  the  general  guardian  of 
his  daughter  Hester  a  release  under  seal 
by  which  he  surrendered  to  the  said  building 
company  as  mortgagee  the  priority  of  the 
mortgage  he  held  to  secure  his  daughter,  and 
covenanted  that  said  $4,000  mortgage  should 
be  a  prior  Incumbrance  ui>on  his  wife's  prop- 
erty. This  release  was  placed  on  record,  and 
the  mortgage  for  $4,000  executed  and  deliver- 
ed to  the  building  company,  and  by  it  was 
subsequently  foreclosed  without  making 
George  F.  Marsden,  general  guardian,  whose 
assignment  liad  not  been  recorded,  a  party 
thereto.  The  decree  entered  in  this  foreclo- 
sure established  the  debt  due  to  the  building 
company  at  $4,228,  to  pay  which  the  property 
was  sold  and  bought  in  by  the  company  for 
$3,000,  and  sut>sequently  sold  and  conveyed 
I7  It  by  a  warranty  deed  with  covenants 
against  incumbrances  and  for  quiet  enjoymoit 
to  Howard  White.  The  consideration  for  this 
conveyance  was  $4,600,  of  which  $1,700  was 
paid  in  cash  and  a  purchase-money  mortgage 
given  for  $2,800,  vfblch  has  since  been  re- 
duced by  payments  to  $1,600,  and  assigned 
to  one  Scudder  with  a  stipulation  by  the 
mortgagee,  the  building  company,  that  $1,000 
of  the  mortgage  debt  remained  unpaid. 
White  who  has  t>een  since  in  possession  of 
the  property  lias  improved  it  at  a  cost  of 
$2,500. 

To  the  bill  now  filed  by  Marsden,  general 
guardian,  to  foreclose  his  $500  mortgage, 
White  has  obviously  no  defense  and  his  an- 
swer sets  up  none.  His  defense,  if  such  it 
can  be  called,  is  that  the  defendant  New 
Jersey  Building  Loan  &  Investment  Com- 
pany shonld  be  compelled  in  this  suit  to  make 
equitable  amends  for  the  actual  and  threat- 
ened breach  of  the  covenants  contained  in 
Its  conveyance  to  Um  Iiy  paying  ofT  the  com- 
plainant's mortgage,  the  existence  of  which 
constitutes  one  of  the  said  breaches  and  the 


sale  under  which  would  precipitate  the  other. 
As  set  forth  in  White's  cross-bill,  the  grounds 
of  this  claim  to  equitable  relief  are-  First, 
because  the  company  conveyed  to  him  with  a 
covenant  against  Incumbrances,  which  was 
broken  when  made  by  reason  of  the  existence 
of  the  complainant's  mortgage;  second,  be- 
cause the  company  warranted  the  title  It  con- 
veyed and  covenanted  for  quiet  enjoyment, 
which  will  be  broken  If  White  Is  evicted  un- 
der a  foreclosure  sale;  and  third,  becaule  ho 
was  Induced  by  false  representations  made 
to  him  by  the  bnlldlng  company  to  believe 
that  complainant's  mortgage  had  been  satis- 
fied or  extinguished.  The  facts  on  which  the 
first  and  second  of  these  contentions  rest  are 
established  by  the  production  of  the  deed  to 
White  from  the  company.  As  to  the  third, 
the  averment  of  the  cross-bill  Is  that  the 
defendant— tliat  Is,  White — ^was  Informed  by 
the  New  Jersey  Building  Loan  &  Investment 
Company  that  said  mortgage  had  been  paid 
and  satisfied,  that  the  said  company  had 
made  the  holder  of  said  mortgage  a  party 
to  its  foreclosure  suit,  and  that  all  rights 
under  said  mortgage  had  been  cut  off,  and 
that  said  mortgage  was  not  a  Hen  upon  the 
premises  to  be  conveyed  to  him  by  said  cont- 
pany,  and  that,  relying  upon  these  state- 
ments, he  omitted  to  have  any  search  made, 
and  accepted  the  deed  of  the  New  Jersey 
Building  Ix)an  &  Investment  Company  with 
a  covenant  against  Incumbrances,  and  that 
he  had  not  instituted  any  action  at  law  for 
the  breach  of  said  covenant  because  his  coun- 
sel advised  him  that  he  had  a  complete  de- 
fense In  the  present  suit  in  equity.  Not  one 
of  these  allegations  of  the  cross-bill  is  sup- 
ported by  a  syllable  of  proof,  although  lu 
its  answer  thereto  the  building  company.  In 
addition  to  a  categorical  denial,  quoteil  In 
full  a  letter  written  by  said  White  to  the 
secretary  of  the  said  defendant  company  at 
about  the  time  it  took  its  $4,000  mortgage, 
which  showed  that  it  was  White  who  bad 
made  the  arrangement  by  which  the  mort- 
gage of  the  complainant  was  postponed  to 
that  of  the  building  company,  and  that  in 
this  letter  was  Inclosed  the  release  of  which 
mention  has  been  made.  In  Its  answer  the 
building  company  submits  that  White's  rem- 
edy is  at  law  upon  the  covenant  set  forth  in 
bis  cross-bill  and  prays  the  benefit  of  a  de- 
murrer. Against  this  demurrer  Wliite's  cross 
bill  was  protected  by  its  allegations  of  fraud 
and  misrepresentation,  but  when,  upon  the 
coming  in  of  the  proof,  tlx>se  allegations 
dropped  out  of  the  case,  the  cross-bill  stood 
upon  no  higher  ground  than  it  would  have 
stood  upon  demurrer  with  such  allegations 
left  out  The  issue,  however,  went  to  trial 
before  the  vice  chancellor  wlien  the  wliole 
case  made  by  White,  plus  the  admissions  of 
his  cross-bill  and  minus  its  unsapiwrted  char- 
ges was  that,  knowing  of  the  existence  of 
the  complainant's  mortgage,  he  took  from  the 
building  company  the  conveyance  for  the 
mortgaged  premises  with  (all  covenanta,  and 
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baa  since  expended  money  In  Ita  Improve- 
ment This  last  circomstance,  which  did  not 
appear  In  the  croas-blll,  had  apparently  con- 
closlTe  weight  with  the  learned  vice  chancel- 
lor, and  led  him  to  advise  that  the  complaln- 
anfs  decree  be  not  that  the  mortgaged  prem- 
ises be  sold  to  pay  his  debt,  but  that  the  de- 
fendant Building  Loan  &  Investment  Com- 
pany pay  the  complainant  the  principal  and 
Interest  of  his  said  mortgage,  and  bo  make 
good  Its  broken  covenant  with  White  against 
incumbrances  and  avert  the  breach  of  Its 
covenant  against  eviction.  This^  result  Is 
reached  upon  the  ground  that,  as  the  building 
company  stands  toward  White  as  the  prin- 
cipal debtor  for  the  complainant's  mortgage, 
and  as  White's  legal  measure  of  damage 
against  the  company  In  case  of  eviction  Is 
what  he  paid  for  the  property  with  Interest, 
which  will  not  repay  what  he  has  expended 
for  Improvements,  White's  equity  Is  to  have 
the  company  pay  the  complainant's  mortgage 
and  thus  avert  a  foreclosure  sale  of  the  prop- 
erty, and  that  this  equity  of  White's  is 
■nperior  to  the  company's  equity  to  have  the 
complainant's  mwtgage  satisfied  by  a  fore- 
closure and  sale  of  the  mortgaged  premises 
and  a  distribution  of  the  proceeds  as  If  the 
company's  mortgage  were  still  existent,  White 
taking  the  company's  share  of  such  proceeds, 
the  difference  between  which  and  the  amount 
be  paid  for  the  property  with  Interest  would 
be  the  measure  of  his  damage  for  the  breach 
of  the  company's  covenants;  hence  the  de- 
cree by  which  the  company  Is  required  to 
pay  to  the  complainant  the  amount  of  his 
mortgage  In  full  without  regard  to  what  the 
complainant  would  receive  on  his  said  mort- 
gage out  of  the  proceeds  of  a  sale  of  the 
mortgaged  premises. 

In  this  result  and  In  the  reasoning  by 
whldi  it  1b  reached,  we  are  unable  to  con- 
cur, not  only  because,  as  the  vice  chancellor 
realizes.  It  Ignores  the  right  of  the  company 
to  resiMnd  to  its  broken  covenants  by  the 
payment  of  the  legal  measure  of  damage, 
but  also  because  It  Ignores  the  fact  that  the 
complainant  had  surrendered  the  priority  of 
his  mortgage  to  that  of  the  company  by  a 
release  which  the  company  has  a  right  In 
equity  to  set  up  and  enforce  In  this  suit,  if 
it  Is  to  be  called  upon  by  a  personal  decree 
to  satisfy  the  mortgage  of  the  complainant 

The  equity  of  the  defendant  White,  which 
was  adopted  by  the  vice  chancellor,  rests  at 
bottom  upon  the  doctrine  of  the  avoidance 
of  circuity  of  action,  of  which  It  was  said, 
in  the  case  of  Brewing  Company  v.  Clement, 
58  N.  J.  Law,  48,  35  Atl.  647:  "Avoidance 
of  circuity  of  action  Is  at  best  a  doctrine  of 
convenience,  a  secondary  equity,  so  to  speak, 
and  not  to  be  resorted  to  In  the  face  of  either 
legal  rule  or  substantial  right"  The  present 
case,  it  will  have  been  observed,  Is  not  the 
ordinary  one  wliere  a  covenantee  whose 
covenant  baa  been  broken  is  entitled  by  force 
of  tiM  doctriBe  in  question  to  credit  his  legal 


measure  of  damage  on  bis  unpaid  purchase 
money.  If  the  building  company  were  seek- 
ing to  enforce  the  mortgage  it  took  back  from 
White,  such  deduction  would  be  made  in 
order  to  avoid  circuity  of  action,  and  the 
same  is  true  If  such  mortgage  was  being  en- 
forced by  Its  assignee,  who  would  then  have 
his  action  over  against  the  building  company, 
neither  of  which,  however,  is  the  case  here, 
where  the  contest  is,  so  to  speak,  triangular, 
the  complainant  having  a  right  to  foreclose 
against  White,  White  having  a  legal  right 
against  the  company  and  the  company  having 
a  right  to  enforce  its  release  against  the  com- 
plainant, if  it  is  to  be  called  upon  to  satisfy 
his  mortgage  in  this  suit  This  last-men- 
tioned circumstance  militates  conclusively, 
in  my  opinion,  against  the  applicability  of 
the  doctrine  of  the  avoidance  of  circuity  of 
action  to  the  present  situation.  By  such  doc- 
trine, which  is  not  so  much  a  principle  of 
equity  as  it  la  a  dispensation  from  law,  a 
mortgagor  covenantee,  who  has  a  legal  ac- 
tion for  breach  of  covenant  against  bit 
mortgagee  covenantor,  is  permitted,  when 
brought  by  the  latter  Into  a  court  of  equi- 
ty, to  credit  his  legal  measure  of  dam- 
ages upon  such  complainant's  mortgage. 
In  such  case  the  amount  of  the  mort- 
gagee's loss  and  the  legal  measure  of  the 
mortgagor's  damages  are  equal,  and  it  is  tbls 
equality  that  makes  the  equity  In  question. 
But  such  doctrine  has  obviously  no  applica- 
tion to  a  case  where  the  covenantor,  not  be- 
ing the  mortgagee  and  not  having  brought 
the  covenantee  Into  a  court  of  equity,  has  a 
legal  stipulation  with  the  complainant  in  such 
suit  by  force  of  which  the  sum  that  will 
satisfy  such  complainant's  mortgage  may  be 
less  than  the  principal  and  Interest  thereof, 
and  less  than  the  legal  measure  of  the  cove- 
nantee's damages.  In  such  case  the  equality 
that  makes  the  equity  Is  lacking;  hence  to 
apply  the  rule  In  avoidance  of  circuity  of 
action  is  to  deprive  the  covmantor  of  the 
benefit  of  his  legal  stipulation  with  the 
complainant  If,  for  instance,  the  stipula- 
tion In  the  present  case  had  been  that  the 
building  company  might  satisfy  the  com- 
plainant's mortgage  for  50  cents  on  the  dollar, 
a  decree  that  the  building  company,  in  order 
to  relieve  White  from  proceeding  at  law  on 
bis  covenant  must  pay  the  complainant's 
mortgage  dollar  for  dollar  would  be  manifest- 
ly Inequitable:  That  such  case,  upon  princi- 
ple, would  not  be  different  from  the  one  be- 
fore us  appears  fromi  the  opinion  of  the 
learned  vice  chancellor,  which  states  that, 
if  the  $4,000  mortgage  be  considered  as  still 
In  existence,  the  proceeds  of  a  sale  under 
the  complainant's  mortgage  would  go  to  pay, 
first  the  principal  and  Interest  of  the  said 
$4,000  mortgage,  and  second,  the  complain- 
ant's mortgage,  which  would  be  tbereby  dis- 
charged as  an  Incumbrance  on  the  morti^aged 
premises,  even  though  tlie  amount  of  such 
proceeds  wa«  lev  than  tha  amount  dua  on 
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said  mortgage.  Thus  effect  would  be  given 
In  this  suit  to  the  complainant's  release  of 
the  priority  of  his  mortgage  In  favor  of  the 
building  company.  When,  however,  it  came 
to  the  making  of  a  decree,  the  learned  vice 
chancellor  «lther  unduly  minimized  the  rights 
of  the  building  company  under  the  complain- 
ant's release,  or  else  did  not  recognize  that, 
by  compelling  the  company  to  pay  the  princi- 
pal and  Interest  of  the  complainant's  mort- 
gage, be  was  In  fast  depriving  the  company 
of  all  bmeflt  of  such  release.  I  am  unable  to 
brush  aside  this  right  of  a  defendant  to  set 
up  as  against  a  complainant  a  legal  compact 
between  the  parties  beneficial  to  such  defend- 
ant. Such  is  always  the  right  of  every  de- 
fendant, hence,  I  distrust  the  soundness  of 
any  result  by  which  one  defendant  is  de- 
prived of  Its  undoubted  right  in  order  that 
another  defendant  may  have  dispensation  In 
equity  from  proceeding  upon  his  remedy  at 
law  against  such  defendant.  If  the  doctrine 
of  avoidance  of  circuity  of  action  produces 
this  result  then  such  doctrine  Is  thereby 
demonstrated  to  be  Inapplicable.  If  the  al- 
legations of  White's  cross-bill  as  to  misrepre- 
sentation had  been  sustained,  a  dlfTerent  case 
might  hav«  been  presented.  The  case  here, 
however,  In  so  far  as  It  depends  upon  the 
covenant  against  incumbrances,  is  simply 
that  White  took  his  conveyance  from  the 
building  company  and  made  improvements, 
knowing  of  the  exist^ice  of  the  complain- 
ant's mortgage  against  which  he  was  pro- 
tected by  a  covenant  that  was  broken  when 
made.  The  exact  amount  for  which  the  gran- 
tee could  hold  bis  grantor  was  thereby  liqui- 
dated; hence  It  seems  clear  to  me  that  no 
improvement  such  grantee  chose  to  make  up- 
on the  property  could  impose  upon  his  grantor 
any  greater  burden.  This  is  also  true  with 
respect  to  the  warrant  of  title  and  the  cove- 
nant for  quiet  enjoyment  The  law  prescribes 
Just  what  one  party  may  recover  from  the 
other  for  the  breach  of  these  covenants,  and 
this  measure  of  redress  by  legal  intendment 
forms  part  of  the  contract  of  the  parties,  so 
that  the  mere  existence  of  such  a  covenant 
Implies  that  the  parties  have  agreed  with 
each  other,  the  one  to  accord  and  the  other 
to  accept  upon  tbe  happening  of  a  certain 
event  a  known  measure  of  damages.  Such 
measure  of  damages  has  not  only,  as  pointed 
out  by  the  learned  vice  chancellor,  been  es- 
tablished by  the  decisions  of  our  Supreme 
Court  from  an  early  period  (Stewart  v. 
Drake,  9  N.  J.  Law,  139;  Holmes'  Ex'rs  v. 
Slnnickson's  Devisees,  15  N.  J.  Law,  SIS ;  Mor- 
ris V.  Rowan,  17  N.  J.  Law,  305 ;  De  Long  v. 
Spring  Lake  Co.,  65  N.  J.  Law,  1, 47  Atl.  491) ; 
but  has  also.  In  principle,  been  followed  by 
this  Court  In  a  case  where  the  land  had  been 
appreciated  by  Improvements,  vie.,  Oerbert  v. 
Tmsteea,  69  N.  J.  Law,  160,  35  Atl.  1121,  69 
L.  R.  A.  764,  69  Am.  St  Rep.  57a 

That  the  Court  of  Chancery  is  bound  by 
the  legal  rule  thus  established,  at  least  In 


the  opinion  of  Vice  CbanceHor  Van  Fleet  la 
shown  in  Post  t.  Stlgw,  29  N.  J.  Bq.  654, 
where  he  says :  "Its  breach  was  coeval  with 
Its  existence,  and  the  complainant's  right  ac- 
crued as  soon  as  the  covenant  was  made.  His 
damages  were  certahi  and  fixed,  being  limited 
inflexibly  to  the  consideration  paid  and  Inter- 
est" 

Such  was  tbe  legal  position  of  these  de- 
fendants at  the  time  the  company  conveyed 
to  White.  Since  that  time  the  covenantor, 
neither  alone  nor  acting  In  concert  with  the 
covenantee,  has  done  anything  to  alter  this 
legal  situation,  and  nothing  that  the  coven- 
antee acting  alone  has  diosen  to  do  can  alter 
it.  By  no  act  of  his  can  the  covenantee  creati^ 
a  situation  that  renders  It  inequitable  to  re- 
quire him  to  abide  by  his  covenant  His 
adventitious  appearance  in  a  court  of  equity 
at  the  suit  of  another  person  and  for  a  differ- 
ent purpose  can  surely  work  no  such  result 
yet  It  is  just  this  fortuitous  cironmstance 
that  is  given  effect  by  the  decree  below  and 
by  the  conclusions  upon  which  it  Is  based. 
The  reasons  for  such  conclusion,  and,  as  it 
seems  to  me.  Its  fallacy,  appear  in  the  follow- 
ing summary  of  the  learned  vice  chancellor: 
"As  the  company  has  warranted  the  title  and 
covenanted  for  its  quiet  enjoyment  and  has 
thus  encouraged  White  to  go  on  and  Improve, 
it  seems  to  me  that  his  equity  to  compel  pay- 
ment by  the  company  is  greater  than  the 
company's  equity  to  compel  payment  ont  of 
the  land."  This  conclusion  seems  to  me  to 
Involve  two  unsound  propositions,  the  first  of 
which  Is  that  one  who  has  taken  a  legal 
covenant  for  the  breach  of  which  the  law 
has  established  a  known  measure  of  damages 
is  thereby  encouraged  to  damnify  himself  to 
an  extent  that  such  measure  will  not  repay; 
and  the  second  Is  that  such  voluntary  dam- 
nification gives  rise  to  an  equitable  dispensa- 
tion for  such  covenantee  from  tbe  legal  Inci- 
dents of  his  covenant  even  though  such  dis- 
pensation lmi)oses  on  the  covenantor  a  meas- 
ure of  redress  that  Is  alien  to  his  obligation. 

The  true  rule  upon  this  subject  is  that 
stated  by  Sutherland,  J.,  in  Kinney  v.  Watts, 
14  Wend.  (N.  T.)  38:  "A  vendee,  when  be 
purchases,  may  Insist  upon  special  covenants 
which  will  secure  to  him  a  perfect  indemnity 
for  any  expenditures  or  Improvements  upon 
the  premises  In  case,  of  eviction,  but  U  he 
takes  tbe  general  covenants  of  warranty  and 
quiet  enjoymoit  he  has  no  right  to  complain 
that  the  law  does  not  afford  him  full  com- 
pensation for  the  loss  and  Injury  which  he 
has  sustained  by  eviction."  To  the  same  ef- 
fect Rawle  on  Covenants  for  Title  (5th  Ed.) 
2.34,  and  10  Cyc.  1175. 

If  I  am  at  all  correct  In  the  view  that  the 
rights  of  these  contending  defendants  over 
the  actual  or  threatened  breach  of  their  cove- 
nants must  be  measured  by  such  covenants, 
the  circumstance  that  the  covenantee  had  ex- 
pended money  in  improving  the  property  pur 
chased  of  the  covenantor  was  not  a  ground 
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for  eqaltable  Interference,  or  at  least  Bhoald 
not  hare  prevailed  over  the  coyenantor'8 
rigbt  to  ba-re  the  amount  that  wonld  satisfy 
the  mortgage  adjusted  in  the  complainant's 
foit  In  accordance  with  the  stipulation  b«- 
tireen  those  two  partiea  It  is  therefore  clear 
to  me  that  the  defendant's  cross-bill  is  devoid 
of  equity,  or  rather,  that  such  equity  as  it  has 
does  not  go  to  the  extent  of  requiring  the 
other  defendant,  the  building  company,  to 
pay  off  the  complainant's  mortgage  without 
rej^rd  to  the  complainant's  release  of  the 
priority  of  such  mortgage.  It  has  not  been 
overlooked  that  there  la  a  view  that  might 
justify  a  court  of  equity  in  refusing  to  recog- 
nize the  priority  accorded  to  the  mortgage  of 
the  building  company  by  complainant's  re- 
lease, and  that  is  that  such  release  was  made 
by  a  trustee  without  any  consideration  mov- 
ing to  his  cestui  que  trust  of  which  by  the 
terms,  of  the  release  the  party  who  now  sets 
It  up  had  notice.  The  case,  however,  has  been 
tried  upon  the  theory  that  the  release  was 
Taltd,  and  upon  this  appeal  there  Is  no  such 
Jeopardy  of  the  Infaqt's  property  as  would 
Justify  a  court  of  equity  of  its  own  motion 
to  Intervene  for  the  protection  of  her  Inter- 
ests. We  have,  therefore,  refrained  from 
either  considering  the  question  or  from  call- 
ing for  a  reargument  in  order  that  the  views 
of  counsel  might  be  heard  thereon. 

From  the  foregoing  considerations  it  re- 
mits that  the  defendant  White's  cross-bill 
should  be  dismissed;  that,  with  this  bill 
dismissed,  there  is  no  ground  for  the  per- 
sonal decree  against  the  defendant  building 
company;  and  that,  with  the  elimination  of 
this  personal  decree,  there  is  no  occasion  for 
the  detominatlon  of  the  amount  recoverable 
on  the  complainant's  mortgage  under  the 
terms  of  his  release  of  its  priority.  In  ac- 
cordance with  these  views,  the  decree  below 
is  reversed  and  the  cause  remitted  to  the 
Court  of  Chancery  to  be  proceeded  with  as 
If  said  cross-bin  had  not  been  flhed ;  the  In- 
fant to  be  made  a  party,  and  an  answer  at- 
tacking her  guardian's  release  filed  In  her 
behalf  If  It  appears  to  the  court  below  that 
such  course  is  required  for  her  protection. 


CLBSMBNT  y.   XOUNO   AMUSEMENT   CO. 
et  al. 

(Coort  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  19,  1906.) 

Spccrno  FfeKrosMANCK  —  Unsiokxd  Imabk  — 

SXATDTS  OF  PBAUDS. 

An  uoslgned  draft  of  lease  of  property  for 
a  term  of  six  years  does  not  satisfy  tbe  stet- 
nte  of  frauds  so  as  to  anthorlxe  tbe  Court  of 
CSiancery  to  decree  its  execution  and  perform- 
ance. 
(SyUabos  by  the  Oonrt) 

Appeal  from  Court  of  Chancery. 

Bill  by  Thomas  J.  Clement  against  the 
Toung  Amusement  Company  and  Theodore 
3.  L&presL    Jodgmoit  for  defendants,  and 


plaintiff  appeals.    Decree  dlsmlsslns  bill  af 
firmed. 

Bee  eO  AtL  410. 

Howard  Carrol  and  John  R.  Wilson,  for 
appellant    Thompson  &  Cole,  for  appellees. 

OARRETSON,  J.  .  This  case  Involves  the 
application  of  the  statute  of  frauds.  The 
appellant  alleges  that  he  entered  Into  an 
agreement  with  the  defendant  for  a  lease 
of  certain  premises  for  a  term  of  six  years 
at  an  annual  rental  of  $3,000,  and  that  a  lease 
in  writing  was  prepared  containing  the  terms 
of  the  letting  which  was  assented  to  both 
by  the  appellant  and  the  defendant  amuse- 
ment company,  and,  although  the  same  was 
never  signed  by  either  of  the  parties  to  the 
lease.  It,  in  connection  with  the  circum- 
stances In  the  case,  sufficiently  satisfied  the 
statute  of  frauds.  The  appellant,  by  the  bill 
In  this  case,  seeks  to  enforce  this  lease. 

The  amusement  company  admits  negotia- 
tions with  the  api)ellant  for  a  lease  but 
denies  that  any  agreement  was  ever  reached 
by  the  parties.  It  denies  that  William  B. 
Shackelford,  its  manager,  was  authorized  by 
the  company  to  make  an  agreement  for  this 
lease,  and  it  nowhere  appears  that  John  L. 
Young,  Its  treasurer,  was  so  authorized.  The 
appellant  testified  that  on  the  29th  of  June, 
1903,  he  negotiated  with  Shackelford  for  a 
lease  upon  the  terms  above  stated,  paid  $50 
on  account  of  the  rent,  and  took  from  Shack- 
elford the  following  receipt:  "June  28,  1903. 
Received  of  M.  J.  Clement  fifty  dollars  on 
account  of  candy  stand  now  being  occupied 
by  T.  Lapres  for  the  year  nineteen  hundred 
and  four.  |50.  Toung  Amusement  Co.,  W.  E. 
Shackelford,  Mgr."  The  appellant  further 
testifies  that  he  caused  a  draft  of  a  lease  to 
be  prepared  by  his  counsel  which  embodied 
the  agreement  he  had  made  with  the  defend- 
ant's manager ;  that  he  took  It  to  Young,  its 
treasurer,  and  left  it  with  him  and  he  made 
some  alterations  in  it;  and  that  appellant 
and  Young  went  over  it  together  and  some 
other  alterations  were  made ;  Young  express- 
ed his  satisfaction  with  it  and  appellant  was 
also  satisfied  with  it  and  said  he  would  sign 
It ;  that  he  would  go  and  fix  it  up  and  would 
meet  Young  at  the  office  of  the  company's 
counsel  to  sign  that  lease,  saying  there  was 
no  use  changing  It,  having  agreed  upon  It. 
It  does  not  appear  whether  the  appellant  pro- 
cured a  new  copy  of  the  lease  which  had 
been  altered,  or  took  that  same  copy  with 
blm,  w  in  fact  had  any  copy  of  the  lease 
with  him,  but  be  testifies  as  follows:  "I 
went  to  Thompson  &  Cole's  office  and  there 
sat  the  three  (assuming  he  means  the  coun- 
sel, Shackelford  and  Young)  In  there.  Shack- 
elford Jumped  up  with  another  lease,  shoved 
that  in  my  face  and  said:  'You  sign  this  lease 
or  nothing.  You  shan't  change  a  letter  or 
word  In  it'  I  said:  'I  came  to  sign  the  lease 
me  and  the  Captain  had  agreed  upon.'  And 
he  said:   'You  sign  that  or  nothing.'    I  said: 
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•I  don't  know  whether  ttie  Captain  will  let 
me  sign  that.  Will  you,  Captain?'  He  said: 
"Oh,  yea ;  I  will  let  yon  sign  It.'  I  said:  "Let 
me  take  this  up  to  my  lawyers.  I  want  to  get 
a  little  advice  on  It  Will  yon  let  me  take  It 
out?'  Shackelford  said:  'I  don't  know  wheth- 
er the  Captain  will  let  yon  take  it  out ;  will 
you,  Captain?'  'Yes;  I  will  let  you  take  It' 
I  said:  'Yon  know  I  want  to  get  a  little  legal 
advice  In  these  things.' "  He  says  be  carried 
it  up  to  Carson  &  Oodfrey,  bis  attorneys. 
They  looked  over  the  lease  and.  In  pursuance 
of  what  tbey  did,  be  did  not  sign  It  It  seems 
from  this  testimony  that  the  appellant  and 
the  company  never  reached  any  agreement  as 
to  the  terms  of  the  lease.  Bat  assuming  that 
the  draft  of  the  lease  which  the  appellant 
says  was  altered  and  agreed  to  by  Young, 
and  which  he  is  now  seeking  to  enforce,  set 
forth  the  terms  of  the  agreement  between 
the  parties,  and  that  Shackelford  was  au- 
thorized to  make  the  agreement  and  Yonng 
was  authorized  to  make  alterations  in  it  It 
was  never  signed  by  either  of  the  parties 
to  it  and  so  did  not  satisfy  the  requirements 
of  the  statute  of  frauds. 

The  receipt  above  mentioned  is  some  evi- 
dence of  negotiations  between  the  parties 
and  an  agreement  as  to  something,  but  it  con- 
tains none  of  the  terms  of  the  lease  which 
the  appellant  claims  was  agreed  upon. 

There  was  never  any  delivery  of  posses- 
sion of  the  premises  in  question  to  the  de- 
fendant, nor  any  evidence  to  show  any  ex- 
penditure of  money  under  the  contract  or  in 
part  performance  of  the  contract  There  is 
some  testimony  as  to  the  purchase  of  two 
movable  machines  to  be  used  in  connection 
with  the  business  proposed  by  the  appellant 
to  be  carried  on  in  the  premises,  and  also 
some  expenditures  in  connection  with  the  re- 
moval of  some  glass  doors  or  screens  from 
another  place  of  the  appellant  to  be  used  In 
the  premises  in  question,  bat  these  were  no 
more  expenditures  in  the  carrying  out  the 
contract  than  would  be  the  cost  of  a  stock 
of  goods  to  be  placed  in  a  store  agreed  to 
be  leased  or  of  the  furniture  intended  to  be 
used  therein. 

The  decree  dismissing  the  bill  is  afllrmed. 


BURNS  v.  I/BHIOH  VALiLHT  R.  C30. 
(Supreme  Court  of  New  Jersey.    Nov.  28,  1906.) 

NeOLIOENCK— DaBGEBOUS  PbuOSES— FAII.UBE 
TO   WABN. 

There  being  evidence  tending  to  show  that 

glaintiff,  while  upon  a  public  bridge  that  was 
einx  repaired  by  defendant's  employes,  stepped 
upon  a  plank  which,  unknown  to  him,  had  oeen 
loosened  by  them  in  the  course  of  such  repairs, 
and  ttiat  the  plank  had  tamed  under  bis  weight 
and  caused  him  to  fall,  sostaining  personal  in- 
juries, to  recover  for  which  action  was  brought 
aeld  not  erroneous  to  charge  the  Junr  that.  If 
the  dancer  which  occasioned  plaintiff's  injury 
was  a  hiaden  danger,  caused  by  the  action  of  the 
defendant,  it  was  incumbent  upon  defendant  to 
guard  against  such  hidden   danger   by   giving 


warning  to  or  protecting  a  passer-by  who  was 
lawfully  npon  the  bridge. 

[Bd.  Note.— For  cases  in  point  ■<«  Gent  Dig. 
vol.  37,  Negligence,  !§  64.  6S.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  Edward  Bums  against  the  Le- 
high Valley  Railroad  Company.  Judgment 
for  plalntur,  and  defendant  appeals,  Af- 
firmed. 

Argued  June  term,  1906»  before  HEND- 
RICESON,  PITNEY,  and  TBENCHAKD,  JJ. 

Collins  &  Corbin,  for  appellant  HamlU 
&  Egan,  for  appellee. 

PITNEY,  J.  This  was  an  action  for  per- 
sonal injuries  In  which  the  plaintiff  recor- 
ered  a  verdict  and  Judgment  for  |100  dam- 
ages. The  injuries  were  received  tbrough  a 
defect  In  the  planking  of  a  public  bridge 
over  the  Morris  Canal  at  Jersey  avenue  In 
Jersey  City.  Plaintiff,  on  tbe  day  In  ques- 
tion, had  occasion  to  cross  and  shortly  after- 
wards to  retarn  over  the  bridge  as  a  foot 
passenger.  It  was  while  returning  that  be 
was  injured.  Employes  of  tbe  defendant 
were  at  tbe  time  engaged  in  repairing  the 
planking.  The  bridge  is  of  the  type  known 
as  a  "lift  draw,"  being  hung  upon  hinges  at 
one  end,  and  so  arranged  that  the  other  end 
of  the  bridge  may  be  raised  until  an  up- 
right position  is  reached.  The  planking  runs 
from  one  side  of  the  bridge  to  the  other. 
In  order  to  cover  tbe  gap  in  the  planking 
above  the  hinges  of  the  bridge,  an  Iron  apron 
Is  provided,  approximately  16  feet  long  and 
18  inches  wide,  and  weighing  about  SOO 
pounds,  this  apron  being  furnished  with 
hinges  of  Its  own  to  admit  of  Its  rising  when 
the  bridge  Is  raised.  According  to  the  plain- 
tiff's testimony,  be  first  crossed  the  bridge 
in  safety  and  noticed  nothing  wrong  with  it 
Having  accomplished  his  errand,  be  under- 
took to  recross,  having  "seen  the  bridge  was 
solid  with  me  going  over,"  and  stepped  up- 
on a  loose  plank  near  the  Iron  apron,  which 
at  the  time  was  raised,  and  fell  down  into 
an  opening  between  the  loose  plank  and  tiie 
apron.  In  tbe  fall  he  clutched  the  apron  to 
save  himself,  and  thereby  drew  it  over  upon 
him  so  that  bis  leg  was  severely  bruised. 
According  to  the  evidence  on  the  part  of 
the  defendant  tbe  plaintiff  was  intoxicated 
at  the  time,  and,  on  his  return  across  the 
bridge,  be  was  helped  ow  the  op«i  space 
by  the  foreman  of  the  men  who  were  at  work 
there,  and  led  to  a  place  of  safety  upon  tbe 
street  Plaintiff  then  returned  to  get  his 
dog,  which  had  refused  to  cross  the  open 
space,  and  while  plaintiff  was  attempting  to 
reach  over  the  uplifted  apron  he  fell  Into  the 
open  space.  According  to  tbe  undisputed 
evidence,  defendant's  employes  were  at  work 
repairing  the  planking  of  the  bridge  nearest 
to  the  apron.  Plaintiff  testified  that  when 
he  first  crossed,  none  of  the  planks  had  been 
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taken  out  He  gtyes  no  clear  account  of 
the  condition  of  tbe  bridge  upon  bis  return, 
except  to  tbe  extend  tbat  the  apron  was  up- 
lifted and  that  a  plank  near  It  was  loose,  so 
that,  upon  bis  stepping  on  It,  he  was  pre- 
cipitated Into  tbe  open  space  next  to  the 
apron.  Whether  the  plank  turned  under  bis 
weight,  or  whether  It  was  a  short  piece  tbat 
"np-ended,"  Is  not  clear.  Defendant's  evi- 
dence Is  to  the  effect  that,  at  tbe  time  tbe 
plaintiff  met  with  his  fall,  the  three  planks 
nearest  to  the  apron  had  been  removed.  One 
of  the  defendant's  witnesses  (tbe  foreman) 
testified  that,  when  plaintiff  first  crossed, 
none  of  tbe  planks  bad  been  removed,  and 
tbat  before  be  came  back  tbe  three  planks 
bad  been  taken  out  There  was  a  motion  for 
nonsuit  and  for  direction  of  a  verdict  in  de- 
fendant's favor,  both  based  upon  tbe  grounds 
tbat  tbere  was  no  proof  of  negligence  on  tbe 
part  of  tbe  plaintiff,  and  tbat  the  danger 
was  obvious.  These  motions  were,  we  think, 
properly  refused,  for,  If  tbe  plaintiffs  tes- 
timony w^e  believed,  none  of  tbe  points 
was  well  taken.  His  testimony  was  not  In- 
credible. It  was  consistent  with  this  theory, 
among  others,  tbat  defendant's  witnesses 
were  mistaken  In  supposing  tbat  all  three 
planks  had  been  taken  out  of  tbe  way  prior 
t»  tbe  plaintiff's  return;  that.  In  fact,  one 
or  more  of  those  planks,  although  loosened 
by  the  men  who  were  at  work  there,  bad 
been  left  lying  in  position,  and  that  one  of 
those  loose  planks  turned  when  the  plaintiff 
stepped  upon  it  and  thereby  caused  his  fall. 
There  was  also  evidence  that  same  of  the 
planks  were  abort  pieces,  one  of  these  may 
hare  tilted  or  "up-ended"  under  bis  weight 
In  such  a  state  of  the  proofs  it  could  not  be 
held,  as  matter  of  law,  either  tbat  the  de- 
fend.int  was  free  from  negligence,  or  that 
tiie  plaintiff  was  clearly  guilty  of  negligence, 
•r  tbat  tbe  danger  was  obvious  to  him. 

The  only  other  ground  of  reversal  Is  rested 
upon  two  passages  In  the  charge  of  tbe  trial 
Judge  to  tbe  Jury,  to  each  of  which  objec- 
tion was  taken  at  the  time.  The  first  of 
these  Is  as  follows:  "If  the  danger  was  a 
hidden  one,  if,  as  testified  to  on  the  part  of 
tbe  plaintiff,  a  plank  was  so  placed  that  it 
was  loose  and  liable  to  turn  or  become  dis- 
placed by  tbe  weight  of  a  man's  foot,  and 
tliat  was  not  apparent  to  one  who  was  pass^ 
ing  over  tbe  bridge,  then  it  was  incumbent 
upon  the  defendant  to  guard  against  a  bid- 
den danger  of  that  kind  by  giving  warning 
or  protecting  a  passer-by  who  was  lawfully 
upon  tbe  bridgre."  The  second  extract  is  as 
follows:  "If  tbe  danger  which  occasioned  bis 
injury  was  a  hidden  dango*,  caused  by  tbe 
action  of  tbe  defendant,  against  which  they 
did  not  guard,  and,  because  ot  that  danger 
which  they  bad  created  and  not  guarded 
against,  tiie  plaintiff  was  Injured,  be  Is  en- 
titied  to  yoor  TMdlct"  It  Is  argued  that,  by 
the  mie  thus  laid  down  for  tbe  gnldanc*  of 


tbe  Jury,  the  defendant  was  made  an  Insnrw, 
whereas  It  Is  insisted  tbat  Its  legal  duty  was 
limited  to  the  exercise  of  reasonable  care  to 
prevent  lnjui7  to  travelers.  We  do  not 
agree  that  the  Instructions  quoted  Imposed 
upon  the  defendant  the  liability  of  an  insur- 
er. What  they  did  was  to  mention  two 
q;>ecific  measures  of  precaution,  one  or  tbe 
other  of  which  must  be  adopted  in  the  exer- 
cise of  reasonable  care  for  the  safety  of 
passers-by.  Although  the  first  of  these  ex- 
cerpts does  not  express  the  proviso  tbat  the 
loosened  plank  bad  been  loosened  by  the 
servants  of  the  defendant,  this  element  was 
implied  In  tbat  passage  as  clearly  as  It  was 
expressed  In  the  second  passage  quoted.  The 
Instruction  Is  to  be  conssldered  as  the  Jury 
must  be  taken  to  have  considered  it;  that  Is 
to  say,  as  applied  to  tbe  concrete  facts  tbat 
were  in  evidence  before  them.  There  was 
no  suggestion  In  tbe  evidence  tiiat,  if  a  plank 
was  loose  and  liable  to  turn,  It  had,  or  might 
have,  become  so  otherwise  than  through  the 
Intervention  of  defendant's  servants  in  their 
repair  work  upon  the  bridge.  The  case 
presented  to  the  Jury's  consideration,  there- 
fore, In  each  of  tbe  extracts  Is  that  of  a 
plank  loosened  in  tbe  course  of  making  re- 
pairs upon  a  public  bridge,  and  left  loose 
while  a  member  of  the  public  Is  using  the 
bridge  as  a  footway;  tbe  loosened  plank  at 
tbe  same  time  not  being  apparent  to  him, 
and  being  left  as  a  bidden  danger,  without 
barrier  or  other  guard,  and  without  warn- 
ing to  the  traveler  of  the  danger.  Under  such 
drcnmstances  it  is  commonly  said  that  be 
who  Is  in  charge  of  the  repairs  of  tbe  bridge, 
or  responsible  for  its  condition.  Is  bound 
either  to  guard  the  place  by  a  barrio:  or  oth. 
erwlse,  or  else  to  warn  approaching  foot- 
passengers.  Freeholders  v.  Hough,  6S  N.  J. 
Law,  628,  26  Ati.  86;  6  Oyc.  1101.  This 
judicial  rule  has  doubtless  been  formulated 
because  tbe  Judicial  mind  has  failed  to  con* 
celve  of  any  other  precaution  that  reason- 
able care  could  suggest  In  such  a  Juncture 
for  safe-guarding  the  traveler.  So  long  as  a 
bidden  pitfall  is  permitted  to  ranain  In  a 
traveled  way  or  bridge  while  the  pnblle  are 
using  that  way  for  passage,  reasonable  care 
has,  we  believe,  thus  far  devised  only  two 
measures  to  prevent  injury  to  the  traveler; 
one  is  to  debar  the  traveler's  approach  to 
tbe  pitfall  by  a  barrier  or  other  guard,  and 
the  other  to  give  him  warning  of  the  danger. 
This  duty  Is  Imposed  upon  a  party  who  la 
repairing  a  bridge  with  respect  to  hidden 
dangers  created  In  the  course  of  sucb  repairs, 
where  such  party  Is  under  a  duty  to  make 
tbe  repairs.  If  the  party  repairing  be  a  men 
volunteer,  the  resi>onBil)lllty  results  a  forti- 
ori. Indeed,  in  tbat  event,  the  creation  of 
any  bidden  danger  In  the  traveled  way  wonld 
be  the  creation  of  a  public  nuisance. 
The  Judgment  under  review  will  ba  afflnB- 
I  ed.  with  costs. 
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(Court  ot  Erron  and  Appeals  of  New  Jersejr. 
Nov.  21,  «K)6.) 

L  Abbitbatior  and  Awabd  —  Appointment 

OF  Umpibb— Pbesumptionb. 

The  court  will  presume,  after  an  award  is 
made,  that  the  appointment  by  the  arbitrators 
of  an  umpire  has  been  rightly  done,  unless  the 
contrary  is  shown;  every  intendment  to  sub- 
stantiate the  award  will  be  made. 
2.  Sake— Qualifications  of  Cjipibe. 

In  an  action  involvine  the  validity  of  an 
award  of  arbitrators  in  which  the  umpire  has 
taken  no  part,  his  qualifications  for  his  office  are 
immaterial. 
S.   SaMB  —  lUPEACHUXNT    OF    AWABD  —  PABOL 

EviDKNCi. 

The  omission  from  the  appraisement  and 
award  of  arbitrators  of  one  of  the  items  in 
controversv  between  th«  parties,  within  the 
terms  of  their  submission,  no  misconduct  being 
imputed  to  the  arbitrators,  cannot,  at  law,  be 
shown  by  parol. 
4.  Same — Conclusiveness  of  Awabd. 

The  award  cannot  be  impeached  at  law 
for  erroneous  judgqient  of  the  arbitrators_upon 
facts,  except  only  for  their  miscondnet,  as  ex- 
pressed in  Riickman  v.  Ransom,  35  N.  J,  Law 
570.  Even  In  equity,  except  in  cases  of  acci- 
dent or  mistake,  It  Is  final  against  such  attack 
unless  corrnptlon  or  misconduct  be  imputed. 

[Ed  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  4,  Arbitration  and  Award,  {§  399,  411,  441.] 

(Syllabus  by  the  Ciourt) 

Error  to  Supreme  Court 

Action  by  Michael  Kaplan  against  the 
Niagara  Ftre  Insurance  (Company.  Plea 
of  general  issue  with  notice  setting  up  an 
award  by  the  appraisers.  Judgment  for 
amount  fixed  by  the  award,  and  plaintiff 
brings  error.    Affirmed. 

The  plaintiff  declared  in  contract  upon 
a  policy  of  fire  insurance  InsiiMng  him 
against  loss  by  fire  on  his  stock  of  glass, 
paints,  and  certain  other  personal  pr<verty; 
averred  Its  destruction  and  damage  by  fire, 
and  defendant's  liability  to  pay  his  loss, 
not  to  exceed  a  certain  sum  named  In  the 
poli<iy;  and  that  be,  plaintiff,  had  perform- 
ed all  the  conditions  of  the  policy  on  bla 
part  to  be  compiled  with,  but  that  the  defoid- 
ant  had  not  paid  said  loss,  etc.  The  defend- 
ant pleaded  the  general  Issue  with  a  notice 
attached  that  it  would  give  In  evidence  in 
the  trial,  and  insist  in  bar  of  plaintlfTs 
claim,  upon  certain  conditions  contained 
in  the  policy,  the  most  material  being  a  stip- 
ulation to  the  effect  that  In  the  event  of 
disagreement  as  to  the  amount  of  loss,  the 
same  should  be  ascertained  by  two  com- 
petent and  disinterested  appraisers,  the  In- 
sured and  this  company  each  selecting  one; 
that  the  two  so  chosen  should  first  select  an 
umpire;  that  they  together  should  then  es- 
timate and  appraise  the  loss,  stating  sep- 
arately sound  value  and  damage,  and,  fall- 
ing to  agree,  should  submit  their  differences 
to  the  umpire;  and  that  the  award  in  writ- 
ing of  any  two  should  determine  the  amount 
of  such  loss;  that  after  the  occurrence  of 


the  fire,  a  disagreement  arose  between  the 
plaintiff  and  the  defendant  as  to  the  amount 
of  the  loss  and  damage  to  be  paid  by  defend- 
ant and  that  they  (the  parUes)  thereupon 
selected  two  competent  and  disinterested  ap- 
praisers to  ascertain  the  amount  of  the  said 
loss  or  damage,  the  plaintiff  and  defendant 
each  selecting  one  of  the  appraisers,  and 
that  the  two  appraisers  so  chosen,  after  se- 
lecting an  umpire,  together  estimated  and 
appraised  the  said  loss  or  damage,  stating 
separately  sound  value  and  damage,  and 
agreed  that  the  sound  value  was  |1,200,  and 
that  the  loss  or  damage  was  $451.25,  and, 
by  an  award  in  writing,  made  on  February 
25,  1902,  so  determined  the  amount  of  such 
loss,  and  that  the  defendant  has  at  all  times 
since  the  making  of  the  said  award  been 
ready  and  willing  to  pay  the  plaintiff  said 
sum,  etc. 

At  the  trial  of  these  Issues  at  the  Middle- 
sex circuit  before  Mr.  Justice  Fort  and  a 
Jury,  the  plaintiff,  having  proved  In  evi- 
dence his  policy,  and  the  Injury  oy  fire  of 
his  Insured  property,  and  the  furnishing  by 
him  to  the  defendant  of  the  proofs  of  loss 
required  by  the  policy,  rested  his  case. 
Whereupon  the  defendant  Introduced  In  evi- 
dence, without  objection  by  plaintiff,  a  writ- 
ten agreement  purporting  to  be  an  "agre^ 
ment  for  submission  to  appraisers,"  duly 
signed  by  the  plaintiff  and  defendant  read- 
ing as  follows,  viz.:  "This  agreement  made 
and  entered  into  by  and  between  Michael 
Kaplan,  insured  as  M.  Kaplan,  of  the  first 
part  &ud  the  insurance  company  or  com- 
panies, whose  name  or  names  are  signed 
hereto,  of  the  second  part  each  f<»  Itself 
and  not  jointly;  WItnessetb,  that  Aaron 
Buzzee  and  Frederick  Webster  shall  appraise 
and  ascertain  the  sound  value  of  and  the 
loss  upon  the  property  damaged  and  destroy- 
ed by  the  Are  of  February  6, 1902,  as  specified 
l>elow.  Provided,  that  the  said  appraisers 
shall  first  select  a  competent  and  disinter- 
ested umpire  who  shall  act  with  them  in 
matters  of  difference  only.  The  award  of 
any  two  of  them,  made  In  writing.  In  accord- 
ance with  this  agreement,  shall  be  binding 
npon  both  parties  to  this  agreement  as  to 
the  amount  of  such  loss.  It  Is  expressly 
understood  that  this  agreement  and  appraise- 
ment Is  for  the  purpose  of  ascertaining  and 
fixing  the  amount  of  sound  value  and  loi^s 
and  damage  only,  to  the  property  hereinafter 
described,  and  shall  not  determine,  waive 
or  invalidate  any  other  right  or  ri^ts  of 
either  party  to  this  agreement  The  prop- 
erty on  which  the  sound  value  and  the  loss 
or  damage  is  to  be  determined  Is  as  follows, 
to  wit:  M.  Kaplan.  On  his  stock  of  glass, 
window  fi.vtures  and  shades,  wall  paper, 
oils,  varnishes,  turpentines,  benzine,  gaso- 
line, paints,  white  lead  and  dry  colors  and 
brushes.  All  while  contained  in  the  three- 
story  frame  building  comer  of  Albany  and 
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Neilson  streets,  and  known  as  76  Albany 
stivet,  occupied  as  dwelling  and  stores.  80% 
co-insorance  reduced'  rate  and  lightning 
claases  attached.  Other  insnrance  permit- 
ted. Attached  to  and  forming  part  of  poli- 
cy No. , ,  Agents.    It  Is  further 

expressly  understood  and  agreed  that  in 
determining  the  sound  valne  and  the  loss 
or  damage  upon  the  property,  hereinbefore 
mentioned,  the  said  appraisers  are  to  make 
an  estlmabi  of  the  actual  cash  cost  of  re- 
placing or  repairing  the  same,  or  the  actnal 
cash  valne  thereof,  at  and  Immediately  pre- 
ceding the  time  of  the  flre;  and  In  case  of  de- 
preciation of  the  property  from  use,  age, 
condition,  location  or  otherwise,  a  proper 
deduction  shall  be  made  therefor."  The 
plaintiff  also  Introduced  In  evidence  the 
written  award  signed  by  the  two  appraisers 
named  in  the  submission,  which,  after  re- 
citing the  taking  and  signing  by  the  ap- 
praisers of  their  oaths  of  office  in  proper 
form,  and  their  selection  and  appointment 
of  a  named  umpire  "to  settle  matters  of 
difTerence  that  might  exist  between  us  by 
renson  of  and  In  compliance  with  the  fore- 
going agreement  and  appointment,"  con- 
cludes In  the  following  words,  viz.:  "Award 
—To  the  Parties  In  Interest:  We  liave 
carefnlly  examined  the  premises  and  re- 
mains of  the  property  hereinbefore  spedfled. 
In  accordance  with  the  foregoing  appoint- 
ment, and  have  determined  the  sound  value 
to  be  twelve  hundred  dollars,  and  the  loss 
and  damage  to  be  four  htindred  and  fifty- 
one  dollars  and  twenty-flve  cents."  The 
evidence  sliowed  no  failure  of  the  appraisers 
to  agree,  and  no  difference  of  opinion  be- 
tween  them. 

Upon  the  defendant's  motion,  at  the  conclu- 
sion of  the  testimony,  the  learned  trial  Justice 
directed  the  Jury  to  render  a  verdict  for  the 
sum  fixed  by  the  award,  stating  his  reasons 
as  follows,  viz.:  "The  plaintiff  concedes 
that,  if  the  award  in  question  cannot  be  at- 
tacked here,  upon  any  of  the  grounds  tiiey 
allege,  that  their  recovery  In  this  action 
must  be  so  limited.  The  appointment  of 
appraisers  or  arbitrators  was  not  by  rule  of 
court,  but  was  done  in  compliance  with  the 
condition  of  the  policy  of  Insurance  sued  up- 
on, and  may  be  considered  as  a  common-law 
arbitration.  By  the  common  law  the  award 
of  the  arbitrators  Is  like  a  Judgment  Oourts 
of  common  law  cannot  listen  to  suggestions 
contradicting  the  award  or  impeaching  the 
conduct  of  the  arbitrators.  Barlow  v.  Todd, 
3  Johns.  (N.  T.)  367.  Professor  Greenleaf 
states  the  rule  this  way:  'In  regard  to  corrup- 
tion or  other  misconduct  or  mistake  of  the 
arbitrators  in  making  their  award,  the  com- 
mon law  seems  not  to  have  permitted  these 
to  be  shown  In  bar  of  an  action  at  law  for 
nonperformance  of  the  award,  but  the  rem- 
edy must  be  pursued  in  equity.'  Greenleaf 
on  E^ridence,  vol.  2,  S  78;  CraUKton  v.  Kenny, 
»  Johns.  212;  Taylor  on  Evidence,  vol.  2, 
{  1758;    Story's  Elquity  Jurisprudence  (12tb 


Ed.)  S  1452.  In  Barlow  r.  Todd,  supra, 
Spencer,  J.,  says:  'It  is  now  well  settled 
that  at  law  nothing  dehors  the  award  Invali- 
dating it  can  be  pleaded  or  given  In  evidence 
to  the  jury.'  The  cases  are  numerous,  both 
In  this  country  and  In  England,  on  this 
proposition.  In  our  own  state,  without  quot- 
ing further  from  other  authorities,  the  ques- 
tion appears  to  be  settled.  In  Sherron  v. 
Wood,  10  N.  J.  Law,  7,  Ewlng,  C.  J.,  says: 
'The  arbitrators  are  Judges  chosen  by  the 
parties  themselves,  and  their  awards  are  not 
examinable  In  a  court  of  law  imless  the  con- 
dition is  to  be  made  a  rule  of  court,  and 
then  only  for  corruption  or  gross  partiality. 
Courts  of  law  cannot  listen  to  suggestions 
contradicting  the  award  or  impeaching  the 
conduct  of  the  arbitrators.  •  •  •  In  an 
action  at  law  on  an  award,  even  the  corrup- 
tion or  misconduct  of  the  arbitrator  Is  no  de- 
fense.' Sherron  v.  Wood,  10  N.  J.  Law,  7 
(14).  In  Ruckman  v.  Bansom,  S5  N.  J.  Law, 
565,  Beasley,  C.  J.,  speaking  for  the  coort 
of  Errors  and  Appeals,  followed  and  ap- 
proved this  decision.  Ruckman  v.  Ransom, 
36  N.  J.  Law,  565;  Hoagland  v.  Veghte,  23 
N.  J.  Law,  02.  Two  contentions  are  espe- 
cially pressed  upon  the  court  In  this  case, 
as  grounds  for  taking  it  out  of  the  rule 
excluding  parol  evidence  to  avoid  or  contra- 
dict a  r^wrt  of  arbltratora  First,  that  the 
appraisers  failed  to  take  into  account,  in  ap- 
praising, certain  glass  on  the  premises. 
Second,  that  the  appraisers  made  their  ap- 
praisement and  award  without  giving  notice 
to  the  parties  of  the  time  when  or  place 
where  they  would  consider  the  matter. 

"As  to  the  first  point  The  only  arbitrator 
sworn  testified  that  the  glass  they  saw  was 
not  Injured,  and  was  not  therefore,  con- 
sidered In  estimating  the  damages.  In  Har- 
ker  V.  Hough.  7  N.  J.  Law,  428,  on  a  de- 
murrer to  a  plea  alleging  that  the  arbitrator* 
had  'refused  to  act  upon  a  claim  which  was 
a  matter  In  dispute  between  the  parties,' 
the  court  said:  'On  demurrer  the  fact  must 
be  presumed  as  pleaded,  and,  if  so,  there 
cannot  remain  a  doubt  that  the  award  Is  a 
nullity.'  The  matter  upon  which  the  arbi- 
trators had  failed  to  act  there  was  one  of 
several  Independent  matters  submitted  to 
them  for  decision,  and  upon  which  they  re- 
fused to  act  at  all.  Here  the  alleged  failure 
was  to  take  into  account  one  item  In  the 
many  items  in  the  same  matter  submitted  to 
the  appraisers,  and  not  an  Independent  sub- 
ject-matter of  arbitration.  If  this  error 
existed,  it  would  only  be  a  mistake.  It  no- 
where appears  there  was  a  refusal  to  con- 
sider. On  the  other  hand,  the  only  proof 
is  that  the  appraisers  did  consider  it  and  did 
not  award  any  damage  as  to  it  as  no  damage 
existed.  In  that  state  of  fact  It  was,  if  any- 
thing, an  error  of  Judgment  of  the  arbitrators 
and  not  reversible  in  this  action.  In  Crans- 
ton'v.  Kenny,  supra,  Spencer,  J.,  says:  'If 
there  bad  been  a  plain  mistake  committed 
by  the  arbitrators,  the  relief  lies  only  In 
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equity.'  In  Newland  r.  Douglass,  2  Johns. 
62,  the  conrt  said:  'A  snlt  at  law  will  not  He 
to  re-examine  the  merits  of  an  award.  A 
conrt  of  chancery  may  correct  a  palpable 
mistake  or  miscalculation  made  by  the  ar> 
bltrators,  or  relieve  against  their  partiality 
or  corruption.  But  there  is  no  such  remedy 
at  law  In  a  case  of  submission  not  within 
the  statute.' 

"The  second  contention  was  passed  aflon 
In  Sherron  v.  Wood,  supra.  Drake,  J.,  says: 
'The  fourth  plea  alleged,  in  bar  of  the  action, 
that  the  defendant  was,  by  the  said  ar- 
bitrators, denied  the  privilege  of  hearing  and 
examining  witnesses  relatire  to  the  matters 
submitted,  and  that  the  said  arbitrators 
heard  the  said  William  Sherron,  and  exam- 
ined witnesses  ex  parte,  in  the  absence  of  the 
defendant  and  without  notice  to  him.  etc. 
If  this  be  BO,  it  Is  ground  for  relief  by  bill 
in  equity,  *  *  *  but  it  cannot  be  set  up  as 
a  defense  to  an  action  on  the  arbitration 
bond.'  And  Ewlng,  C.  J.,  in  the  same  cases, 
says:  'Improper  conduct  in  an  arbitrator 
In  making  the  award  without  hearing  the 
defendant  and  his  witnesses  cannot  be  plead- 
ed in  bar  to  an  action  on  the  bond  condi- 
tioned for  the  performance  of  the  award,  but 
it  is  only  matter  of  application  to  the  equi- 
table Jurisdiction  of  the  court  to  set  aside 
the  award.'  ating  2  Chltty,  477.  Relief  is 
given  by  our  courts  in  eqully  for  such  mis- 
conduct on  the  part  of  arbitrators — ^just  sucb 
conduct  as  that,  the  appraisers  having  failed 
to  give  the  parties  notice  and  to  hear  them. 
Thomas  v.  West  Jersey  B.  R.  Co.,  24  N.  J. 
Law,  567.  The  federal  courts  seem  to  hold 
that,  even  in  equity,  an  award  by  appraisers, 
such  as  the  one  in  this  case,  will  not  be  set 
aside  from  the  mere  fact  that  no  notice  was 
given.  If  the  submission  does  not  in  terms 
require  notice.  Continental  Insurance  Ca  v. 
Garrett,  125  Fed.  589,  60  C.  a  A.  895. 

"A  third  suggestion  was  made  by  plalntifTs 
counsel  that  the  umpire  chosen  was  not 
sworn  nor  did  he  agree  to  accept  The  ap- 
praisers agreed.  His  services  were,  there- 
fore, not  required.  His  failure  to  qualify, 
therefore,  is  quite  Immaterial.  The  author- 
ities seem  to  sustain  this  conclusion.  Joyce 
on  Insurance,  f  3240;  Chandos  v.  American 
Fire  Ins.  Ck>.  (Wis.)  84  N.  W.  390,  19  L.  R. 
A.  321;  Caledonian  In&  Co.  v.  Tranb  (Md.) 
85  Atl.  15;  American  Central  Ins.  Co.  v. 
Landan,  62  N.  J.  Eq.  73,  49  Atl.  73S.  There 
is  no  requirement  that  the  appraisers  be 
sworn,  and  if  they  are  not  it  will  not  in- 
validate the  award.  See  opinion  of  Reed, 
y.  C,  In  Stout  V.  Phoenix  Assurance  Oo. 
(N.  J.  Ch.)  56  Atl.  691.  Under  the  well-es- 
tablished practice  in  this  and  other  states 
in  which  legal  and  equitable  Jurisdiction  has 
not  been  blended,  the  award  In  evidence  in 
this  cause  cannot  be  attacked.  In  a  suit  at 
law,  upon  any  of  the  groimds  so  forcibly 
urged  by  counsel  of  the  plaintifE.  The  dis- 
tinction in  this  regard  between  the  practice 
In  the  several  states  Is  clearly  pointed  out  by 


the  conrt  in  Robertson  r.  Scottish  ITnlon  ft 
Nat  Ins.  Co.  (C.  C.)  68  Fed.  173.  One  of 
the  cases  cited  by  counsel  to  the  court  in 
this  case  on  this  point  Is  Day  v.  Hammond, 
57  N.  T.  479,  15  Am.  Rep.  522,  but  an  exam- 
ination of  the  concluding  paragraph  of  that 
opinion,  wliidi  otherwise  sustains  counsel, 
shows  that  it  Is  expressly  stated  that  the 
reason  for  that  decision  Is  that  In  New  York 
the  law  and  equity  Jurisdiction  Is  blended, 
and  therefore  there  Is  no  necessity  for  ths 
separation  of  the  rights  of  action,  as  there 
is  in  the  practice  under  the  common-law 
statea  *  *  *  I  liave  no  difficulty  with 
regard  to  the  allegation  ttiat  there  was  a 
failure  to  take  into  account  the  property 
which  was  totally  destroyed.  In  the  first 
place,  there  Is  not  any  proof  in  tills  case 
that  anything  was  totally  destroyed,  but,  if 
there  were,  I  should  still  hold  that  the  sut>- 
Ject-matter  of  the  arbitration  being  the  as- 
certainment of  the  loss  by  this  fire,  even 
though  the  arbitrators  did  not  take  Into  ac- 
count some  of  the  particular  subject-matter, 
but  did  take  into  account  such  matters  as 
were  brought  to  their  attention,  Uiat  tbelr 
award,  even  though  wrong,  cannot  be  at- 
tacked at  law,  but  must  be  set  aside  in  eq- 
uity. The  parties  must  go  there  for  th^r 
relief.  The  award  in  evidence  is  conclnsiTA 
upon  the  parties.  In  this  court,  and  the  plain- 
tiff Is  entitled  to  recover  only  the  amount  of 
the  award  and  interest" 

Charles  T.  Cowenboven  and  Alan  H.  StronSi 
for  plaintiff  in  error.  Lindabni^,  Depne 
ft  Faulks,  tor  defendant  in  error. 

VRBDENBDRGH,  3.  (after  Stating  the 
facts).  The  counsel  of  the  plaintllT  in  error, 
having  before  them  the  light  of  the  above- 
quoted  opinion,  at  the  circuit,  fortified  by  its 
referoice  to  authority,  urge  in  argument 
and  in  brief  here  two  subjects  deserving  our 
consideration.  Their  first  contention  Is  di- 
rected against  the  validity  of  the  appoint- 
ment of  an  umpire.  Upon  the  face  of  the 
award  In  evidence  there  appears  in  writing 
to  have  been  made  by  the  two  chosen  ar- 
bitrators, a  selection  and  appointment  of  a 
designated  person  as  umpire^  precedently  to 
the  signing  by  them  of  their  award.  It  was 
made  a  condition  In  the  submission  that  tlie 
umpire  should  first  be  appointed  by  tbe  two 
appraisers  before  they  entered  upon  their 
own  duties,  and  this  the  evidence  shows  thesy 
did.  Says  Kyd  on  Awards,  p.  87:  "This  Is 
the  fairest  way  of  choosing  an  umptre." 
Nothing  has  appeared  In  the  case  to  weaken 
the  legal  presumption  of  validity  which  the 
court  Is  bound  to  ascribe  to  the  proceedings 
in  the  absence  of  evidence  to  the  contrary. 
The  authorities  all  hold  that  "every  intend- 
ment to  substantiate  the  award  will  be 
made."  But  assuming,  for  argument's  sake, 
the  correctness  of  the  suggestions  In  plain- 
tiff's brief  to  the  effect  that  there  is  notlilng 
in  the  case  to  show  that  the  person  named 
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bf  the  arbitrators  as  the  umpire  possessed  the 
necessary  quallflcatltSns  for  the  office,  or  ever 
accepted  It,  It  seems  too  manifest  to  justify 
discussion  that,  since  the  case  shows  he 
never,  in  fact,  acted,  nor  assumed  or  had 
jurisdiction  to  act,  as  such  umpire  (no  sub- 
ject of  difference  ever  having  arisen  betvreen 
tbe  two  arbitrators),  it  can  be  of  no  legal 
consequence  whether  or  not  he  ever  accepted 
tbe  office,  or  bad  any,  the  slightest,  qualifica- 
tion for  it;  and,  as  he  never  decided  any 
gnestlon  In  the  proceedings,  and  took  no  part 
In  tbe  making  of  the  award,  the  plaintiff's 
rights  have  not  been  affected. 

The  subject  presented  by  tbe  plaintiff's 
qieclfic  assignment  of  error  raises  the  im- 
portant question  in  controversy.  It  Is  that 
the  trial  justice  "refused  to  permit  the  plain- 
tiff to  prove  that  there  was  a  total  loss  under 
said  policy  of  some  $300  in  tbe  destruction 
of  window  glass,  which  was  entirely  omitted 
In  the  appraisement,  and  overruled  the  tes- 
timony offered  on  the  part  of  said  plaintiff 
for  that  purpose."  Tbe  precise  point  pre- 
sented here  is,  admitting  the  omission  from 
the  award  of  one  of  tbe  Items  In  dispute 
between  tbe  parties,  which  was  within  the 
terms  of  the  submission,  can  such  omission 
be  proved  at  law  by  parol — extrinsic — evi- 
dence? It  should  be  observed  that  the  plain- 
tiff's offer  does  not  fall  within  tbe  exception 
to  tbe  general  rule  pointed  out  by  Ohlef 
Justice  Beasley  in  Ruckman  v.  Ransom,  35 
N.  J.  Law,  5^-570.  He  there  adds  the 
gnat  weight  of  his  opinion  in  expressing 
both  tbe  well-settled  general  rule,  and  also 
i  one  exception  deduced  by  bim  from  tbe 
authorities,  as  follows:  "The  general  rule, 
on  all  sides  admitted,  is  that  neither  the 
fraud,  misconduct,  nor  mistake  of  the  arbi- 
trator can  be  set  up  at  law  in  an  action  on 
the  award,  or  on  tbe  bond  of  submission, 
unless  such  rice  or  defect  appear  upon  tbe 
face  of  tbe  award  or  submission.  I  think, 
also.  It  must  be  considered  settled  that  tbe 
generality  of  tills  rule  Is  subject  to  one  ex- 
ception, which  Is  that  the  award  may  be 
contradicted  by  parol  In  order  to  show  that 
tbe  arbitrators  neglected  or  refused  to  take 
Into  consideration  a  matter  submitted  to 
them."  The  principal  case  In  this  state  out 
of  which  this  exception  took  form  In  the 
mind  of  the  Chief  Justice  evidently  was 
Barker  v.  Hougb,  7  N.  J.  Law,  42S.  In  that 
case  it  was  tbe  refusal  of  the  arbitrators  to 
hear  or  Investigate  a  certain  claim  set  forth 
in  the  plea  of  tbe  defendant  (whicb  he 
averted  was  within  the  submission)  that  led 
tbe  Supreme  Court  to  bold  tbe  plea  good 
at  law.  In  tbe  case  at  bar,  there  was  no 
offer  to  prove  tbe  refusal  of  tbe  arbitrators 
to  appraise  tbe  omitted  item.  For  all  that 
appears  by  tbe  offer  the  alleged  omission  may 
have  been  the  result  of  a  pure  accident,  or 
clerical  mistake  in  tbe  making  up  of  tbe 
award.  Tbe  otto;  wtm  not  to  prore  a  de- 
fect or  mistake  apparent  on  the  face  of  tbe 
award,  but,  in  ^ect,  was  to  contradict  its 


very  terms  by  the  Insertion  of  an  additional 
Item  in  order  to  increase  the  amount  of 
damages  therein  in  favor  of  the  plaintiff — 
In  other  words,  to  show  an  erroneous  finding 
of  fact  made  by  tbe  arbitrators.  But  the 
rule  (qudfled)  Is  opposed  to  tbe  admissibility 
of  such  offer.  The  judgment  of  the  arbi- 
trators as  to  conclusions  of  fact  is  final,  ex- 
cept as  above  stated.  Their  award  cannot 
be  Impeached  at  law  for  erroneous  judgment 
upon  facts,  nor  can  It  be  for  tbe  omission 
of  Items  of  account  which  are  within  tbe 
terms  of  tbe  submission.  Even  in  equity,  ex- 
cept in  cases  of  accident  or  mistake,  such  de- 
cision Is  final  unless  corruption  or  miscon- 
duct be  Imputed  to  them.  In  Price  v.  Wil- 
liams, 1  Vesey,  Jr.,  865,  the  report  of  tbe 
old  case  shows  that  "Mr.  Oraham,  against  the 
award,"  Ineffecutally  applied  to  Lord  Chan- 
cellor Hardwlcke  "for  time  to  consider  wheth- . 
er  affidavits  should  be  produced,  which  coul^i 
be  made  by  respectable  persons  who  were 
ready  to  swear  that  the  arbitrators  did  not 
look  into  tbe  evidence  of  more  than  five 
Items  out  of  a  great  number."  Tbe  applica- 
tion so  refused  was  entirely  analogous  to 
tbe  plaintiff's  offer  in  tbe  case  at  bar.  In 
Dick  V.  Mllligan,  2  Vesey,  Jr.,  23,  24.  it  was 
held  that  the  decision  of  tbe  arbitrators  Is 
final  upon  matters  of  fact,  no  corruption  or 
misconduct  being  Imputed  to  them.  These 
views  bearing  upon  tbe  omission  In  question 
are  supported  by  tbe  clear  weight  of  author- 
ity. Other  decisions  pertinent  will  be  found 
In  2  Am.  &  Eng.  Enc.  (2d  Ed.)  p.  776,  and 
It  Is  unnecessary  to  add  tbem  here. 

Tbe  plaintiff  also  Insists  that  tbe  award 
did  not  include  the  goods  destroyed,  but  we 
think  that,  upon  its  face,  when  read  with 
the  submission  upon  which  it  Is  based,  it 
purports  to  embrace  all  the  goods  specified  In 
the  submission,  whether  destroyed  or  dam- 
aged. It  excepts  no  goods  destroyed  from 
tbe  operation  of  Its  broad  terms,  and,  for 
reasons  already  expressed,  parol  evidence 
cannot  be  resorted  to  at  law  to  correct  al- 
leged omissions.  The  plalntlfTs  exceptions  at 
tbe  trial  pointed  only  to  the  item  of  glass, 
no  other  "goods"  being  there  specified  as 
claimed  to  have  been  destroyed. 

The  judgment  below  should  be  affirmed. 


BOIOB  et  al.  ▼.  CONOVER  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  19,  1906.) 

Pbincipai.    and    Aosnt  —  Knowledok    or 
Agent— Notice  to  Pbinoipai. 

The  rule  adopted  in  Sooy  v.  State,  41  N.  J. 
Law,  394,  Is  the  settled  law  of  this  state. 

SBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  40,  Principal  and  Agent,  H  670-690.] 

(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 
Bill   by   Oertrude   N.    Bolce   and   another 
against   Coruelius   N.   Couover  and  others. 
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Decree  (61  Atl.  160)  for  defaidants,  and  c<»n- 
plainants  api>eal.    AfSrined. 

Theodore  B.  Booraem,  for  appellants.     Al- 
an H.  Strong,  for  re^wndent,  Edwin  Allen. 

SWAYZE,  J.  We  concur  In  the  result 
reacbed  by  the  vice  chancellor,  which  is  ably 
sustained  by  his  opinion  and  it  ia,  perhaps, 
unnecessary  to  add  to  what  he  has  said.  It 
is  thought,  however,  that  some  ezpreB8i<»s 
in  the  opinion  may  be  susceptible  of  the  con- 
struction that  Speyers  is  chargeable  with  no 
tice  of  what  was  known  to  his  atterneys. 
If  such  a  construction  of  tlie  language  of  the 
opinion  is  permissible,  we  thlnlc  it  goes  too 
far.  The  rule  adopted  by  this  court  in  Sooy 
V.  State,  41  N.  J.  Law,  394,  is  the  settled  law 
of  this  state.  The  question  is  not  necessarily 
involyed  in  the  case  since  the  vice  chancellor 
properly  found  that  Speyers  was  chargeable 
with  actual  notice  of  Allen's  equitable  rights. 
This  finding  Is  sufficiently  justified  by  th4 
failure  of  Speyers  to  answer  tlie  charge  of 
actual  notice  contained  in  Allen's  cross-bill, 
by  his  placing  his  defense  in  his  answer  up- 
on his  belief  that  Allen  had  acquiesced  In  the 
original  decree  of  the  court  of  chancery, 
and  waived  his  appeal,  and  by  Us  receipt, 
through  bis  solicitors,  of  the  money  from  the 
receiver  In  pursuance  of  that  decree.  With 
these  averments  la  his  own  answer,  Speyers 
could  not  deny  actual  notice  of  the  claim 
made  by  Allen  in  the  suit  which  resulted  in 
the  very  decree  In  pursuance  of  which  he 
received  the  money. 


KATZIN  ▼.  JENNT. 
(Supreme  Court  of  New  Jersey.    Nov.  27,  1906.) 

COUKTS— DlSTBICT    COUBTS— APPEAL — PHOCBD- 
UBE. 

Under  the  act  providing  for  appeals  from 
city  district  courts  to  the  Supreme  Court  (P. 
L.  1902,  p.  565)  the  appellant  must  bring  up, 
with  the  state  of  the  casCg  a  certified  transcript 
of  the  judgment  record  m  the  court  below. 
(Syllabus  by  the  CJourt.) 

Appeal   from   District  Court  of   Newark. 

Action  by  Jacob  H.  Katzin  against  Rebecca 
Jenny.  Judgment  for  piaintifC.  Defeudunt 
appeals.  Motion  to  dismiss  denied  on  con- 
ditions. 

Argued  June  term,  1906,  before  HEN- 
DRICKSOX,  PITNEY,  and  TRENCHARD, 
JJ. 

Samuel  F.  Leber,  for  appellant.  James 
M.  Trimble,  for  appellee. 

PITNEY,  J.  The  briefs  deal  with  this 
case  as  if  it  were  an  appeal  from  a  dis- 
trict court  taken  pursuant  to  P.  L.  1902,  p. 
665.  There  is  a  "state  of  the  case"  from 
which  it  may  be  gathered  that  in  some 
court  an  action  has  been  brout^ht  a  trial 
by  Jury  had,  and  a  verdict  rendered.  What 
court  entertained  the  action,  and  what  judg- 
ment was  rendered  therein,  are  not  made  to 
appear. 


The  statute  referred  \o  declares  in  sub 
stance  that,  if  either  party  in  any  action 
or  proceeding  in  any  district  court  established 
In  any  city  of  this  state  shall  be  dls^alisfled 
with  the  determination  or  directlcm  of  such 
district  court  in  matters  of  law,  such  party 
may  appeal  to  the  Supreme  Court  upon 
terms  prescribed  in  the  act  Section  2  of 
the  act  declares  that  "such  appeal  shall  be 
In  the  form  of  a  case  agreed  upon  by  both 
parties  or  their  attorneys,"  etc  It  is  Im- 
plied, although  not  expressed  In  the  act,  that 
an  appeal  shall  not  be  taken  until  alter 
final  judgment  be  rendered  in  the  district 
court,  and  that  the  record  of  that  Judgment 
shall  be  transmitted  to  the  Supreme  Court 
together  with  the  state  of  the  case.  Thj 
function  of  the  state  of  the  case  is  to  set 
forth  how  the  disputed  legal  questions  arose 
and  how  they  were  disposed  of  In  the  couit 
below.  O'Donnell  v.  Weller,  72  N.  J.  Law, 
142,  146,  69  Atl.  VXS6.  It  is  analogous  to 
the  common-law  bill  of  exceptions.  But  such 
state  of  the  case  does  not  take  the  place  of 
the  record  of  the  Judgment  that  Is  under 
review.  Such  record  should  be  transmitted. 
Just  as  the  Judgment  record  ia  returned  pur- 
suant to  writ  of  error  where  that  form  of 
review  obtains,  to  the  end  that  the  court  of 
review  may  impress  its  own  judgment  upon 
the  record,  by  way  of  aflirmance,  reversal  or 
modification.  In  Esler  v.  Camden  &  Subur- 
ban Ry.  Co.,  71  N.  J.  Law,  180,  182,  58  Atl. 
113,  this  court  called  attention  to  the  fact 
that  In  an  appeal  taken  from  a  district  court 
under  the  act  of  1902  the  failure  to  bring 
into  this  court  the  record  of  the  Judgment 
below  warranted  a  dismissal  of  the  appeal. 
In  Boland  v.  ECaveny,  71  N.  J.  Law,  4,'-8. 
489,  58  Atl.  99,  it  was  said  that  a  traiisori:  t 
of  the  Judgment  record  should  always  be 
brought  up. 

In  the  present  case,  no  point  of  the  In- 
formality having  been  taken  In  the  brief 
of  the  appellee,  an  opportunity  will  be  al- 
lowed to  the  appellant  to  perfect  her  ap- 
peal by  bringing  up  a  certified  transcript  of 
the  Judgment  record  in  the  court  below.  If 
this  be  done  within  30  days,  the  cause  may 
be  placed  upon  the  list  de  novo  for  argu- 
ment at  the  next  term.  Unless  the  appeal 
be  thus  perfected  within  the  time  specified, 
it  will  be  dismissed,  with  costs. 


MT.  PLEASANT  CEMETERY  CO.  t.  ERIE 

R.  CO.  et  al. 
(Supreme  Court  of  New  Jersey.    Nov.  26,  190<>.) 

1.  Pleadings— Strikino  Out. 

This  court  ma:^,  of  its  own  motion,  strike 
out  improper  pleadings. 

2.  Ejectment— Pleas. 

By  our  ejectment  act  (Gen,  St.  p.  1282) 
the  defendant  is  confined  to  the  plea  of  not 
guilty. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   17,   Ejectment,   i   182.] 

(Syllabus  by  the  Court,) 
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AcHon  by  the  Mt  Pleasant  Cemetery  Com- 
pany against  the  Erie  Railroad  Company  and 
the  Paterson,  Newark  &  New  Toi^  Railroad 
Company.  Special  repUcatloni  and  reloindw, 
and  demorrers  stricken. 

Arg^aed  Jnne  term,  1906,  before  FORT, 
GARRETSON,  and  PITNEY.  JJ. 

Henry  Young  and  Hoiiy  H.  Dawson,  for 
plalntur.  Cortlant  A  Wayne  Parker,  Cort- 
lant  Parker,  Jr.,  and  Charles  L.  Corfoin,  for 
defendants. 

PITNBT,  J.  This  Is  an  action  of  eject- 
ment brought  to  recover  possession  of  certain 
lands  in  Essex  county.  It  was  originally 
commenced  against  the  Erie  Railroad  Com- 
pany alone.  The  Paterson,  Newark  &  New 
York  Railroad  Company  was  admitted  to  de- 
fend the  action  as  landlord,  pursuant  to  the 
statute  (Gen.  St  p.  1284,  i  17),  and  there- 
upon filed  a  general  plea  of  not  guilty  and 
sLz  special  pleas.  To  each  of  the  special 
pleas  the  plaintiff  filed  replications.  To  three 
of  these  replications  the  last-named  defend- 
ant has  demurred ;  to  the  others  it  has  rejoin- 
ed. The  demurrers  have  been  brought  on 
for  argument  This  course  of  pleading  in  an 
action  of  ejectment  Is,  we  believe,  quite  un- 
precedented. We  find  no  warrant  for  it,  ei- 
ther in  the  common-law  mode  of  pleading  In 
this  form  of  action,  or  In  the  mode  establish- 
ed by  our  ejectment  act    Oen.  St.  p.  1282. 

The  history  of  the  common-law  action  of 
ejectment  is  succinctly  set  forth  in  3  Black. 
Com.  a  11.  As  will  be  remembered,  this  form 
of  action  was  devised  for  the  purpose  of  en- 
abling a  lessee  of  lands  who  had  been  ousted 
of  his  term  to  recover  against  the  ejector, 
la  one  and  the  same  suit,  both  damages  for 
the  trespass  and  restitution  of  the  land,  in- 
stead of  being  obliged  to  seek  specific  restitu- 
tion in  the  courts  of  equity.  In  order  to  con- 
vert the  action  Into  a  method  of  trying  titles 
to  the  freehold,  resort  was  had  to  a  series  of 
fictions.  A  formal  lease  was  made  by  the 
real  claimant  to  some  party  who  was  to  act 
as  nominal  plaintiff.  This  lessee  entered  and 
remained  upon  the  lands  until  ousted  either 
by  the  actoal  occupant,  or  (as  became  more 
usual)  by  some  person  who  by  prearrangement 
was  present  for  the  pnri>oee,  such  person  be- 
ing called  the  "casual  ejector,"  and  then  the 
action  was  commenced  by  the  nominal  lessee 
for  the  benefit  of  the  actual  claimant;  the 
defendant  being  ordinarily  the  casual  ejector. 
The  conrt.  In  the  exercise  of  Its  equitable  con- 
trol over  Its  own  proceedings,  required  the 
plaintiff,  before  proceeding  to  recover  against 
a  casnal  ejector  (who  usually  was  a  mere 
agent  or  confederate  of  the  actual  claimant), 
to  give  notice  to  the  tenant  In  possession,  so 
as  to  enable  blm  to  make  defense  if  he  wished 
to  do  so.  In  case  defense  were  made,  the 
plaintiff  was  required,  in  theory,  to  establish 
by  the  evidence  four  points,  vis.,  title  in  bis 
lessor,  the  making  of  a  lease  to  the  plaintiff, 
bl>  entry  under  it,  and  bis  ouster  from  pos- 
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session,  upon  establishing  which  he  was  en- 
titled to  recover  his  term  and  damages.  And 
finally.  In  order  to  simplify  the  proceedings, 
the  court  Imposed  terms  upon  the  tenant  In 
possession,  upon  admitting  him  as  a  defend- 
ant in  the  action,  requiring  him  to  enter  into 
a  rule  of  court  (known  as  a  "consent  rule") 
to  confess  at  the  trial  three  of  the  four  req- 
uisites for  the  maintenance  of  the  plain- 
tiff's action,  viz.,  lease,  entry,  and  ouster, 
these  being  wholly  fictitious,  leaving  the  trial 
to  stand  upon  the  merits  of  the  title  only. 
Blackstone  gives  in  the  appendix  to  his  third 
book  (page  vlll)  a  form  of  the  consent  rule, 
which  shows  that  the  tenant  In  possession, 
upon  being  admitted  as  a  defendant,  was 
limited  to  the  plea  of  not  guilty.  So,  In  1 
Chitt.  Plead.  (13tb  Am.  from  6th  London  Ed.) 
192,  ISOT,  It  Is  stated  that  under  the  terms  of 
the  consent  rule  the  defendant  was  limited 
to  the  plea  of  tiie  general  issue,  unless  by  spe- 
cial leave  of  the  court  be  was  permitted  to 
plead  to  the  jurisdiction.  The  only  form  of 
plea  given  by  C!hitty  is,  "Not  guilty  of  the 
supposed  trespass  and  ejectment"  8  Chitt 
Plead,  (same  Ed.)  1141. 

By  our  ejectment  act  (Gen.  St  p.  1282)  the 
consent  rule  and  all  the  fictions  formerly  used 
in  such  an  action  are  expressly  abollshed.- 
Tbe  action  is  to  be  commenced  in  the  name  of 
the  person  claiming  the  premises  as  plaintiff, 
and  the  defendant  is  to  be  the  person  in  pos- 
session, if  the  premises  are  occupied,  or  some 
person  exercising  ownership  thereon  or  claim- 
ing title  thereto,  in  case  they  are  unoccupied. 
By  sections  4  and  17  provision  is  made  for 
the  joinder  as  defendants  of  landlords,  re- 
maindermen, reversioners,  and  others  claim- 
ing adversely  to  the  plaintiff.  The  act  pre- 
scribes pleadings  of  the  simplest  sort  By 
section  10  It  is  provided  that  the  declaration 
shall  describe  the  premises  claimed  with  cer- 
tainty, shall  state  the  time  when  plalntUTs 
right  of  possession  accrued,  may  contain  sev- 
eral counts,  and  shall  be  according  to  one  of 
the  forms  of  declaration  contained  in  the 
schedule  appended  to  the  act  Section  12  de- 
clares that  the  plea  shall  be  according  to 
one  of  the  forms  of  pleas  contained  In  the 
schedule,  as  the  circumstances  of  the  case  may 
require,  or  to  the  like  effect,  and  that  under 
such  plea  the  defendant  may  give  In  evidence 
any  lawful  defense  to  the  action  not  incon- 
sistent with  the  other  provisions  of  the  act 
In  the  schedule  there  are  six  forms  of  pleas. 
These  differ  only  with  respect  to  the  char- 
acter of  the  defendant— whether  tenant  In 
possession,  landlord,  or  other  adverse  claim- 
ant, whether  defending  Jointly  or  separately, 
and  whether  defending  for  the  whole  or  only 
for  a  part  of  the  premises  claimed.  The 
only  defensive  averment  prescribed  by  any  of 
the  forms  Is  that  the  defendant  "is  not  guilty 
of  the  injury  whereof  the  plaintiff  hath  com- 
plained in  his  declaration."  In  Its  fortieth 
section  the  act  prescribes  that  after  Issue  la 
johied  the  parties  shall  proceed  to  the  trial 
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aa  in  other  acHons;  that.  If  tbe  plaintiff  ap- 
pears at  tbe  trial  and  tlie  defendant  does  not, 
tlie  ITI17  sliall  render  a  rerdlct  af  guUty 
against  tlie  defendant  without  any  proof  of 
title  by  the  plaintiff;  that,  if  the  defendant 
appears  and  the  plaintiff  does  not,  the  plain- 
tiff sliall  be  nonsuited ;  and  that,  if  both  par- 
ties appear,  the  question  at  the  trial  shall  be 
(except  in  special  cases  unnecessary  to  be 
mentioned)  whether  tbe  plaintiff  Is  entitled 
to  recover  the  possession  of  the  premises,  and 
whether  of  the  whole  or  a  part,  and,  if  of 
part,  then  of  which  part  Manifestly  the  pur- 
pose of  the  act  is  to  bring  on  a  speedy  trial  of 
the  simple  issue  whether  plaintiff  la  entitled 
to  recover  the  possession  as  against  the  de- 
fendant In  order  to  apprise  each  party,  I>e- 
fore  trial,  of  his  adversary's  claim  of  title, 
provision  Is  made  in  sections  26,  26,  and  27 
for  the  delivery  of  a  bill  of  particulars  to 
either  party  demanding  tlie  same. 

In  the  case  at  hand  all  averments  in  the 
pleadings  that  go  beyond  the  fbrms  prescribed 
by  the  statute  are  Improper,  and  calculated  to 
embarrass  and  delay  the  trial  of  tbe  action. 
They  should  t>e  struck  out  No  motion  to 
strike  out  has  been  made,  but  the  power  of 
tbe  court  In  the  premises  is  not  tbe  creature 
of  a  motion.  The  function  of  a  motion  Is 
merely  to  invoke  the  exercise  of  the  power. 
Tbe  striking  out  of  pleadings  that  are  Im- 
proper, frivolous,  sham,  or  tbe  like  la  but 
an  instance  of  the  summary,  equitable  Juris- 
diction tliat  courts  of  law  have  long  exer- 
cised, to  so  control  their  own  proceedings  as 
to  prevent  them  from  being  employed  as  a 
means  of  working  injustice.  See  the  chapter 
on  the  "Summary  or  Equitable  Jurisdiction 
of  the  Clourts  of  Common  tiaw,"  Incorporated 
as  chapter  19  of  book  8,  in  Stewart's  edition 
of  Blackstone's  Commentaries.  See,  also, 
Jolinston  V.  Bowers,  69  N.  J.  Law,  544,  65 
Atl.  230;  Miller  v.  Barber  (N.  J.  Sup.)  62 
Atl.  276.  The  power  to  strike  out  Improper 
pleadings  Is  Inherent  in  tbe  court,  and  is  not 
the  creature  of  statute.  Allen  v.  Wheeler, 
21  N.  J.  Law,  93.  And,  as  pointed  out  by 
Van  Sydcel,  J.,  In  Coykendall  v.  Robinson,  39 
N.  J.  Law,  98,  100,  since  the  power  existed 
before  the  formation  of  our  Constitution,  a 
statute  cannot  defeat  it  Therefore  the  cir- 
cumstance that  the  practice  act  indicates 
that  defective  pleadings  are  to  l>e  struck  out 
on  notice  (P.  L.  1903,  p.  638,  i  10),  and  there- 
fore presumably  on  motion.  Imports  no  effec- 
tive limitation  upon  the  power,  frequently  ex- 
ercised by  this  court  In  plain  cases,  to  strike 
out  of  its  own  motion  a  pleading  that  la 
manifestly  improper. 

The  first  fault  Is  with  the  declaration.  In- 
stead of  confining  himself  to  a  statement  of 
the  time  when  tbe  plaintiff's  right  to  posses- 
sion accrued,  tbe  pleader  has  declared  that 
plaintiff's  right  to  possession  accrued  at  the 
times  of  the  dates  of  and  by  virtue  of  certain 
deeds,  grants,  and  licenses  particularly  set 
fortli.     The  mention  of  tbe  several  deeds. 


wliile  brregnlar,  Is  not  harmful,  nie  aver- 
ment that  plaintiff's  right  of  possession  ac- 
crued by  virtue  of  those  deeds  is  harmful,  in 
the' sense  that  it  seems  to  have  furnished  the 
occasion  for  the  defendant  to  interpose  tlie 
objectionable  special  plea&  This  averment 
will  therefore  be  struck  out  of  the  declara- 
tion. The  special  pleas  set  up  sundry  matters 
that  are  proposed  to  be  relied  upon  in  avoid- 
ance of  the  several  sources  of  title  mentioned 
in  the  declaration.  Ail  these  pleas  will  be 
struck  out  They  deal  with  matters  of  evi- 
dence only,  and  any  questions  intended  to  be 
raised  thereby  are,  under  our  practice,  to  be 
first  raised  at  the  trial.  Tbe  special  replica- 
tions and  tbe  rejoiner  and  demurrers  will 
likewise  be  expunged.  There  will  remain  the 
simple  forms  of  pleadings  prescribed  by  the 
ejectment  act,  with  a  proper  form  of  issue  for 
the  determination  of  tbe  trial  court. 
Tbe  order  will  be  mad^  without  costs. 


PARKER  V.  YOUNG. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  26,  1906.) 

Bnxs  AiTO  Notes— Ohecks—Actioii  AoAiNsrr 

Dbawkb— Defsrsbs. 

In  an  action  by  the  holder  of  a  check 
against  the  maker,  the  latter  testified  that  he 
had  placed  the  check  in  the  bands  of  an  at- 
torney not  to  be  delivered  to  the  payee  nntil 
he,  the  maker,  got  a  receipt  from  one  Bnsch 
that  a  certain  sum  of  money  had  Iteen  paid  by 
the  payee  named  in  the  check  to  the  said  Bnach, 
and  that  he,  tbe  maker,  had  never  received 
the  receipt  It  appeared  that  the  attorney  held 
the  check  for  about  16  months;  that  be  had 
several  times  during  this  period  asked  the  maker 
about  the  check,  who  said  either  that  he  had 
not  seen  Busch  or  that  Bnsch  had  not  seen 
him.  It  was  testified  that  at  the  last  interview 
the  maker  said  that  he  was  satisfied  that  the 
money  had  been  paid  to  Busch  but  that  he 
had  another  defense  to  the  note.  The  attorney 
then  delivered  the  check  to  the  payee.  Tbe 
trial  justice  charged  the  jury  that  if  the  maker 
used  this  language  at  the  last  interview,  it  ex- 
cused the  payee  and  the  attorney  from  producing 
and  delivering  to  the  maker  a  written  receipt 
from  Busch.  Held  that  in  the  circumstances, 
there  was  not  error  In  tbe  diarge. 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  Edmund  S.  Parker  against  John 
L.  Young.  Judgment  for  plaintiff,  and  de- 
fendan,t  brings  error.    Affirmed 

Thompson  &  Cole,  for  plaintiff  in  error. 
Bourgeois  &  Sooy,  for  defendant  in  error. 

REED,  J.  This  writ  brings  up  a  Judgment 
entered  in  an  action  against  John  L.  Young. 
The  action  was  to  recover  |2,500,  the  amount 
of  a  check  signed  <m  November  5,  1898,  by 
Young,  made  to  tlie  order  of  the  Atlantic 
Palace  Circle  Company,  which  check,  by  in- 
dorsement came  into  the  hands  oT  tbe  plain- 
tiff, Edmund  S.  Parker.  The  defense  set  up 
at  the  trial  was  that  the  check  had  been  de- 
livered to  Mr.  Bourgeois  to  bold  under  an 
agreement  that  it  was  not  to  l>e  delivered 
to  the  Palace  Circle  Company  until  tbe  oc- 
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carrence  of  certain  conditions;  'Qiat  tiioae 
conditions  never  happened,  and  so  the  deliv- 
ery of  the  check  by  Bourgeois  to  the  payee 
was  without  authority.  The  circumstances 
which  surronnded  the  transaction  were  these: 
The  Atlantic  Palace  Circle  Company  held 
a  lease  upon  proi)erty  in  Atlantic  City,  which 
it  used  as  a  site  for  a  merry-go-round.  The 
owner  and  lessor  of  the  property  was  Clar- 
ence M.  Busch.  The  circle  company,  the  les- 
see of  Busch,  paid  the  second  installment  of 
rent,  amounting  to  $2,500,  In  September,  the 
payment  being  In  advance  of  the  time  men- 
tioned In  the  lease,  which  was  November 
Ist  After  this  payment,  but  before  Novem- 
ber 1st,  the  merry-go-round  was  destroyed  bj 
lire.  The  circle  company  started  to  rebuild, 
wboi  Mr.  John  A.  Young  proposed  to  the 
circle  company,  the  lessee,  that  he  would  pay 
to  it  tbe  $2,600 — the  installment  of  rent  which 
It  had  paid  to  Mr.  Busch,  If  tbe  circle  com- 
pany would  assign  the  term  to  him,  Young. 
Tbls  proportion  was  accepted  by  the  circle 
company.  It  had  the  assignment  of  tbe  lease 
executed,  and  approved  by  its  board  of  di- 
rectors. On  November  S,  1898,  tbe  parties 
met  at  the  office  of  Mr.  Bourgeois  to  consum- 
mate tbe  transaction.  After  the  check  for 
$2,500  to  the  circle  company  was  drawn  and 
signed  by  Mr.  Young,  some  conversation  took 
place  in  respect  to  withholding  Its  delivery 
until  ^Ir.  Young  was  assured  that  this 
$2,500  had  been  actually  paid  to  Busch  by 
the  circle  company.  It  is  to  be  observed 
that,  if  tbe  circle  company  had  paid  Busch 
the  $2,500  due  November  Ist,  then  the  rent 
due  under  the  lease  that  Young  was  to  get 
was  paid  up  to  the  following  February,  but, 
if  it  was  not  paid.  Young  would  have  been 
compelled  to  pay  the  November  installment 
over  again  to  Busch  to  enable  him  to  hold 
possession  after  November  1st.  After  some 
discussion  it  was  agreed  that  the  check 
should  be  put  Into  the  hands  of  Mr.  Bour- 
geois, a  lawyer,  who  had  prepared  the  lease 
for  the  circle  company.  Tbe  question  at 
tbe  trial  was:  In  what  circumstances  was 
Mr.  Bourgeois  to  deliver  the  check  of  Mr. 
Young  to  the  circle  company?  There  was 
some  contrariety  in  the  statements  of  those 
present  at  tbe  meeting  of  November  6tb  as 
to  what  was  said  at  that  time. 

The  account  given  by  Mr.  Parker,  who  was 
president  of  the  circle  company  and  who  rep- 
resented it  at  that  meeting.  Is  that  "Mr. 
Young  stated  that  he  had  no  way  of  knowing 
that  the  circle  company  had  actually  paid 
Mr.  Bnsch,  and  a«ked  that  It  would  wait 
until  Mr.  Busch  came  home  so  that  be  could 
And  out  whether  the  money  had  been  paid." 
Mr.  Parker  says  that  to  that  statement  of 
Yotmg's  he  remarked  "that  he  would  not 
wait  another  minute;  but  that  th^  would 
go  on  and  rebuild."  Then  be  says  Mr.  Bour- 
geois q>oke  up  and  said:  "Supiwse  I  hold 
tbe  check  until  Mr.  Busch  comes  home  and 
Mr.  Young  can  find  out  from  Mr.  Busch  that 
we  have  paid  the  money."     He  says   Mr. 


Young  assented  to  that  This  Is  Mr.  Parker's 
statement  of  what  occurred  at  the  meeting. 
Mr.  Bourgeois  says  that  he  was  to  retain  the 
check  until  Mr.  Young  should  be  able  to  see 
Mr.  Bnsch,  and  he.  Young,  agreed  to  that. 
Mr.  Yotmg's  account  of  what  was  said  dif- 
fers from  these.  He  says:  "I  made  out  the 
check,  and  I  said:  'Wlien  you  give  me  tbe 
receipt  from  Mr.  Busch,  and  the  assignment 
of  tbe  lease  so  I  can  get  possession  of  the 
ground,  the  check  is  good.' "  On  the  trial 
Mr.  Young  insisted  that  he  never  got  the 
receipt  nor  an  assignment  of  the  lease.  Aft- 
er the  check  was  delivered  to  Mr.  Bourgeois 
he  says  he  put  it  In  his  safe,  and  it  remained 
there  for  about  a  year  and  four  or  five 
months;  that  during  that  time  he  saw  Young 
several  times  about  turning  the  check  over, 
and  that,  on  a  number  of  these  occasions,  Mr. 
Young  said  that  he  had  not  seen  Busch,  or 
that  Busch  had  not  seen  him;  that  the  last 
time  he  saw  Young  he  said  to  Young:  "I 
have  come  down  again  alMut  that  check,  and 
I  would  like  to  know  whether  or  not  you  are 
satisfied  It  is  paid."  Young  said:  "Oh,  yes: 
I  am  satisfied  it  is  paid."  He  said:  "€io  up 
and  see  my  lawyer."  Mr.  Bourgeois  went  to 
see  tbe  lawyer  and  told  him  what  Mr.  Young 
had  said,  and  the  lawyer  remarked:  "Oh, 
yes;  we  are  satisfied  it  is  paid,  but  there  is 
another  defense  to  that"  Mr.  Bourgeois  then 
said:  "I  will  turn  it  over  to  the  circle  com- 
pany." And  he  did  so.  Mr.  Parker  also  says 
that  he  saw  Mr.  Yoimg  the  latter  part  of 
January  or  February,  when  Mr.  Young  told 
him  be  knew  tbe  check  bad  been  paid,  but 
that  be  had  another  defense,  and  said  be 
would  not  pay  it 

All  save  the  first  two  assignments  of  er- 
ror are  directed  to  alleged  errors  In  the 
charge  of  the  court  Tbe  third  assign- 
ment criticises  the  remarks  of  the  court  in 
respect  to  the  conditions  up<Ht  which  the 
check  was  to  be  turned  over,  whether  upon 
Mr.  Young  seeing  M.  Busch  to  ascertain 
whether  the  $2,500  had  been  paid,  or  whether 
it  was  upon  Yoimg  being  satisfied  that  it 
was  paid.  The  court  said  that  It  left  it  to 
the  Judgment  of  the  Jury  whether  the  differ- 
ence between  these  two  forms  of  expressi<xi 
was  of  any  consequence,  and  the  court  pro- 
ceeded to  express  its  own  opinion  that  it 
was  of  very  little  consequence  whether  the 
expression  was  in  one  form  or  the  other. 
The  language  of  the  Judge  was  a  legitimate 
expression  of  opinion  submitted  to  the  Jury 
for  its  consideration,  and  was  not  a  direction 
Intended  to  bind  tbe  Jury.  Indeed,  all  the 
trial  court  said  upon  tbe  aspect  of  the  case 
as  presented  by  the  testimony  delivered  by 
tbe  plaintiff's  witnesses,  namely,  that  the 
condition  was  substantially  tiiat  Young 
should  l>e  satisfied,  was  unobjectionable. 
Then  the  trial  court  dealt  with  the  case  as 
presented  by  the  defendant  who,  as  already 
observed,  stated  that  the  condition  was  that 
he  was  to  have  an  assignment  of  the  lease 
and  also  a  written  receipt  from  Busch  for 
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the  $2,500  which  had  been  paid.  The  court 
charged.  In  substance,  that  If  that  was  the 
condition,  then  if  Young  did  not  have  the 
lease  the  verdict  must  be  for  htm.  The  court 
also  charged  that  If,  as  a  part  of  the  condi- 
tion, Mr.  Young  was  to  have  a  written  re- 
ceipt, Parker  should  have  furnished  aucta 
written  evidence,  tmless  this  was  excused  by 
the  subsequent  conduct  of  the  parties.  Upon 
the  question  of  what  would  excuse  the  plain- 
tiff from  the  production  of  ancb  written  re- 
ceipt, the  court  used  the  following  language: 
"Upon  that  snbject  It  la  Important  to  con- 
sider what  Mr.  Young  said  when  Mr.  Parker 
and  Mr.  Bonrgeola  subsequently  went  to  him. 
As  I  tmderatand  It,  he  first  professed,  ac- 
cording to  their  testimony,  that  he  was  satis- 
fied the  rent  had  been  paid,  but  claimed  he 
had  another  defense.  If  he  did  that — If  be 
professed  his  satisfaction  that  the  rent  had 
been  paid,  bnt  spoke  of  some  other  defense 
— ^then  Mr.  Parker  was  excused  from  pro- 
ducing the  written  receipt,  even  although 
you  think  that  was  the  original  contract  be- 
tween the  parties." 

It  Is  perceived  that  the  trial  conrt  char- 
ged, not  merely  that  from  the  language 
used  by  Young  the  Jury  could  find  a  waiver 
for  the  production  of  the  written  receipt,  bnt 
It  charged  that,  if  the  jury  found  such  lan- 
guage was  used,  it  amounted  to  a  waiver. 
The  correctness  of  this  language  Is  chal- 
Imged  by  an  exception  and  by  an  assign- 
ment The  language  of  Mr.  Young  thus  al- 
luded to  was  the  culmination  of  previous 
conduct  which  Implied  that  he  did  not  rely 
upon  the  condition  that  the  plaintiff  should 
get  a  receipt  from  Mr.  Busch.  In  all  the 
interviews  with  Mr.  Bourgeois,  save  the  last 
one,  during  the  period  the  check  was  in  es> 
crow,  according  to  the  testimony  of  Mr. 
Bourgeois,  which  Is  not  denied  by  Mr.  Young, 
'the  latter  said  nothing  about  the  plaintiff  or 
about  Bourgeois  procuring  a  receipt  from 
Bosch.  What  Mr.  Young  said  was  that  he 
had  not  seen  Mr.  Busch,  or  that  Mr.  Busch 
bad  not  said  to  him  that  the  check  was  paid. 
Mr.  Parker  says,  also,  that  he  saw  Young 
a  number  of  times,  and  sometimes  Mr.  Young 
would  say  that  he  could  not  see  Busch,  and 
sometimes  he  would  say  that  he  could  not 
get  any  satisfaction  out  of  Busch.  This  tes- 
timony is  not  denied  by  Mr,  Yonng.  So,  in 
none  of  these  conversations  with  Parker  or 
Bourgeois  did  Mr.  Yoimg  say:  "I  have  no 
reason  to  see  Busch  becapse  yon  are  to  get 
a  receipt  from  blm."  His  entire  language 
and  conduct  could  give  but  one  impressi<m 
which  was:  "I  am  to  see  Busch  and  be  as- 
sured by  him  that  the  November  installment 
of  rent  has  been  paid."  At  the  last  of  these 
Interviews  came  his  declaration  that  he  was 
satisfied  that  this  money  had  been  paid,  but 
that  he  had  another  defense  to  the  check. 
This  language  was  capable  of  but  one  inter- 
pretation. Young,  In  substance,  said:  "So 
far  as  the  payment  of  rent  is  concerned,  that 
Is  all  right;    I  have  no  defoue  upcw  that 


ground.  The  defense  I  now  intend  to  as- 
sert Is  of  another  kind."  After  this  declara- 
tion, the  check  was  ddlvered  and  sued  up- 
on. If  the  jury  bad  foond  specially  that 
the  contract  was  as  Young  states  it,  and 
thus  fonnd  that  Young  had  used  the  language 
that  Parker  and  Bourgeois  ascribed  to  blm,  I 
think  it  conld  be  declared,  as  a  legal  conclu- 
sion, that  Young  had  waived  his  right  to 
set  up  the  defense  that  he  bad  received  no 
receipt  The  Jury  having  fbund  that  the 
lease  and  assignment  was  delivered  to  Young, 
It  could  have  done  nothing  else  bnt  find 
that  the  ob]ectl<»i  to  turning  over  the  check 
for  the  want  of  a  receipt  was  waived. 

It  is  also  assigned  for  error  that  the  trial 
justice  added  to  the  rdmarks  which  are  the 
subject  of  the  last-mentl<med  exception  the 
following  words:  "No  other  defense  is  in- 
troduced In  this  action."  It  Is  claimed  that 
this  la  error,  because  there  was  a  defense  oth- 
er than  the  one  for  the  receipt,  namely,  the  de- 
fense that  there  was  a  failure  to  deliver 
the  assignment  of  the  lease.  This  language, 
however,  could  not  have  misled  the  Jury,  for 
It  was  obvious  that  the  judgre  was  referring 
to  a  defense  other  than  this,  for  he  had 
explicitly  charged  that  If  the  condition  was 
as  stated  by  Mr.  Young,  then  the  question 
was  whether  Mr.  Young  had  an  assignment 
of  the  lease,  and.  If  he  had  not,  the  verdict 
should  be  for  him. 

No  other  assignment  possesses  sufficient 
substance  for  any  special  remark,  and  th« 
judgment  should  be  affirmed. 


OOOK  et  al.  v.  WEIGLBJY  et  al. 

(Court  of  Chancery  of  New  Jersey.     Nov.  24, 
1906.) 

States  —  Bourdabies  — SovEBEianrr— Jubis- 

DICTION  or  COUBTS. 

The  agreement  of  1888,  between  the  com- 
mlssioners  representing  the  states  of  New  Jersey 
and  New  York,  fixing  the  bonndarles  between 
such  states,  article  2,  provides  that  the  state  of 
New  York  shall  retain  its  present  Jurisdiction 


of  and  over  the  islands  lying  in  the  waters  of 

ly  o; 
ment  did  not  deprive  the  state  of  New  Jersey 


the  bay  of  New  York. 


a 


that  such  agree- 


of  that  element  of  state  sovereignty  which  per- 
mits the  determination  ot  the  status  and  ownei^ 
ahip  of  lands  within  the  state  limits,  and  hence 
the  court  of  chancery  has  jurisdiction  to  en- 
force its  decree  of  foreclosure  of  mortgage  and 
sale  of  islands  in  the  harbor  of  New  York, 
but  within  the  New  Jersey  boundary. 

[Kd.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  44,  States,  {  7.] 

Bill  by  Emma  W.  OMk  and  another,  exe- 
cutors, against  WllUam  W.  Weigley  and 
others.  There  was  a  decree  for  complain- 
ants. On  demurrer  to  bill  of  review.  De- 
murrer sustained. 

See  63  AU.  Ilia 

Vroom,  Dickinson  &  Scammel,  for  conv- 
plalnants.    Frank  Dnrand,  tcx  defendants. 

BEROBN,  V.  a  The  decree  which  it  Is 
now  sooght  to  revlaw  and  annul  was  made 
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In  the  aboTe-«ntltled  cause,  adjudging  the 
foreclosure  of  tbe  equity  of  redemption  In, 
and  directing  the  sale  of,  certain  lands  for 
the  purpose  of  paying  a  debt,  to  secure 
which  the  premises  In  dispute  were  mortga- 
ged. Tbe  lands  lie  within  the  boundaries  of 
the  state  of  New  Jersey,  but  within  the 
harbor  of  the  state  of  New  Tork,  and  are 
islands  surrounded  by  the  waters  of  the  Hud- 
son river  and  the  bay  of  New  York,  shortly 
described  as  "Bobbin's  Reef  and  "Oyster  Is- 
land." The  charge  In  the  bill  of  review  Is 
that  since  the  decree  complained  of  was 
made  William  W.  Weigley,  one  of  the  de- 
fendants In  the  foreclosure  suit,  has  dis- 
covered that  under  the  terms  of  the  compact 
or  treaty  made  between  the  states  of  New 
York  and  New  Jersey  in  1833,  which  was 
afterwards  ratified  and  confirmed  by  the 
Legislatitre  of  each  state,  and  approved  by 
the  Congress  of  the  United  States,  It  was 
agreed  that  the  state  of  New  York  should 
retain  Its  exclusive  Jurisdiction  of  and  over 
Robbln's  Reef  and  Oyster  Island,  and  that 
by  virtue  of  such  treaty  this  court  had  no 
Jurisdiction  over  the  subject-matter,  and  is 
without  authority  to  enforce  Its  decree  of 
fOTeclosure  and  sale,  and  for  that  reason  he 
la  entitled  to  have  the  decree  reversed  and 
made  void.  To  this  bill  a  demurrer  has  been 
Interposed,  and  as  the  prhiclpal  Issue  re- 
lates to  the  construction  of  article  2,  as 
expressed  hi  said  treaty  In  the  following 
words:  •The  state  of  New  York  shall  re- 
tain its  present  jurisdiction  of  and  over  Bed- 
low's  and  Ellis'  Islands,  and  shall  also  re- 
tain exclusive  jurisdiction  of  and  over  the 
other  islands  lying  In  the  waters  above  men- 
tioned, and  now  under  the  Jurisdiction  of 
that  state" — ^I  shall  not  consider  the  other 
questions  raised  by  counsel  on  the  argument, 
because  the  conclusion  to  which  I  have  ar- 
rived on  the  main  point  will  dispose  of  the 
whole  question. 

The  situation  presented  Is  this:  Welgley, 
as  the  owner  of  Robbln's  Reef  and  Oyster 
Island,  mortgaged  them  to  the  complainant 
These  Islands  lie  within  the  territorial  limits 
of  New  Jersey;  and  the  right  to  enforce 
the  payment,  at  maturity,  of  the  mortgage, 
fai  the  courts  of  this  state  is  questioned,  be- 
cause by  the  terms  of  the  treaty  exclusive 
jurisdiction  was  retained  by  New  York  over 
certain  Islands,  among  which  are  those  In 
question.  The  only  foundation  for  this  bill 
of  review  is_  the  claim  that  the  retention  of 
exclnslTe  jinlsdlctlon,  as  expressed  In  said 
treaty,  deprives  the  state  of  New  Jersey  of 
that  element  of  state  sovereignty  which  x>er- 
raits  the  determination  of  the  status  and 
ownership  of  lands  within  the  limits  of  such 
state. 

Unless  I  misinterpret  the  opinion  of  Mr. 
Justice  Garrison,  In  Cent  R.  R.  Co.  v.  Jer- 
sey City.  70  N.  J.  Law.  81.  56  Atl.  2;K),  It  ef- 
fectively disposes  of  the  question  here  rais- 
ed in  favor  of  the  demurrant.  In  this  opin- 
ion   the   learned   Jiurlst   distinguishes   wttb 


clearness  and  accuracy  the  distinctive  mean- 
ing to  l>e  accorded  to  "exclusive  jurisdic- 
tion" and  "sovereignty,"  "respectively,  in 
construing  the  treaty  between  the  states. 
On  this  subject,  be  said :  "This  expectation 
is  fully  justified  by  the  terms  of  the  com- 
pact Article  1,  in  clear  and  explicit  lan- 
guage, fixed  the  boundary  line  between  the 
states  as  the  middle  of  the  Hudson  river 
and  the  bay  of  New  York.  Ilils  -disposed  of 
the  question  of  territorial  limits,  and,  had 
this  been  the  only  matter  submitted  to  the 
commissioners,  would  have  exhausted  their 
authority  in  the  premises.  They  were,  how- 
ever, empowered  to  deal  also  with  jurisdic- 
tion. Hence  the  qualification  with  which 
article  1  concluded,  'Except  as  hereinafter 
otherwise  particularly  mentioned.'  To  ful- 
fill the  conditions  of  tUs  clause,  the  matters 
to  t>e  particularly  mentioned  must  he  'oth- 
erwise' (that  is,  must  alter  or  modify  what 
has  gone  before),  and,  seccmdly,  must  be 
capable  of  exception  (that  is,  of  subtraction 
from  It);  hence,  must  be  less  than  what  had 
preceded.  Articles  2  and  3  fulfill  with  pre- 
cision each  of  these  conditions,  and  from 
their  position  and  context  admit  of  no  oth- 
er rational  Interpretation  than  that  they  are 
the  excepted  matters  to  be  particularly  men- 
tioned, by  which  the  otherwise  unqualified 
concession  of  territorial  limits  was  to  be 
modified  and  abridged.  This  was  effected  in 
article  2  by  providing  that  New  York  should 
retain  Its  jurisdiction  over  certain  islands 
lying  in  the  waters  mentioned  In  article  1, 
while  '  article  8  continued  the  subtracting 
process  by  stipulating  that  New  York  should 
enjoy  exclusive  jurisdiction  over  all  the  wa- 
ters Included  In  the  territorial  limits  of  New 
Jersey  up  to  low-water  mark  on  the  New 
Jersey  shore."  It  Is  difiicult  to  conceive  why, 
if  the  ceding  of  exclusive  jurisdiction  over 
waters  Included  within  the  territorial  limits 
ceded  confers  only  an  extraterritorial  Ju- 
risdiction, and  does  not  destroy  such  gov- 
ernmental powers  as  sovereignty  Implies, 
why  tbe  retention  of  exclusive  jurisdiction 
over  a  part  .of  the  land  declared  to  be  within 
the  limits  of  the  state  of  New  Jersey  should 
have  any  greater  force.  By  article  2  of  the 
treaty  the  lands  in  question  are  declared  to 
be  within  tbe  boundary  of  the  state  of  New 
Jersey,  and  subject  to  the  sovereignty  of  that 
state,  incumbered,  however,  with  the  right  of 
New  York  to  exercise  jurisdiction  over  it 
This  In  my  opinion  does  not  change  the  ter- 
ritorial location  of  the  land,  for  the  res- 
ervation of  jurisdiction  thereover  did  not 
have  the  effect  of  retaining  the  land  as  a 
part  of  the  territory  of  the  state  of  New 
Y'ork,  and  the  jurisdiction  which  the  state 
of  New  York  retained,  and  may  exercise.  Is 
no  greater  than  the  "exclusive  Jmrlsdlctlon" 
granted  to  New  York  over  all  the  waters  of 
the  bay  of  New  York,  and  does  not  have  the 
efTect  here  contended  for,  of  depriving  this 
court  of  the  jurisdiction  necessary  to  Ue- 
termlne  the  legal  status  of  these  Islands  to 
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the  same  extent  that  It  may  do  with  regard 

to  all  other  lands  within  its  boundaries. 

In  the  extremely  able  and  Interesting 
opinion  read  by  Mr.  Justice  Garrison  in  Cent 
R.  R.  Co.  y.  Jersey  City,  supra,  he  atmia  up 
the  conclusions  reached  by  the  courts  of 
New  Yorlc  on  this  question  in  the  following 
words:  "Indubitably,  therefore,  the  state  of 
New  York,  through  Its  highest  judicial  trib- 
unal, has  expressly  disowned  any  Interpreta- 
tion of  the  compact  in  question,  by  which  the 
■overelgnty  of  New  Jers^  over  the  terri- 
torial limits  granted  by  the  compact  of  1839 
Is  to  be  in  any  wise  Impugned." 

The  conclusion  which  I  have  reached  Is 
that  the  demurrer  should  be  sustained,  with 
costs. 


DUBRBLL  T.  MAYOR,  BTQ,  OF  CITY  OF 

WOODBURY. 
(Supreme  Court  of  New  Jersey.    Dee.  17,  1900.) 

1.  Municipal  Cobporations  —  InPRovxiourr 

or   HlORWATS— AeSESSKKNTB. 

Section  8  of  the  act  approved  June  13, 
1898  (P.  li.  p.  466),  makes  it  mandatory  upon 
city  coimcil  to  proceed  to  have  an  assessment 
made  upon  the  property  benefited  by  the  im- 
provement authorized  by  that  act. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  36,  Municipal  Corirarations,  i  1076.] 

2.  Sams. 

The  authority  for  the  assessment  of  benefits 
is  found  in  the  act 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  36,  Municipal  Corporations,  SS  1014-1017;] 

8.  Same— Objectionb  to  Assessment. 

Where  a  city  has  been  permitted  to  go 
on  and  incur  the  expeaaa  of  the  improvement 
without  objection  as  to  the  validity  of  the  im- 
proveinent  ordinance,  and  then  proceeded  to  as- 
sess the  benefits,  it  is  too  late  for  a  party 
thus  assessed  to  object  to  the  assessment  on  the 
ground  of  the  invalidity  of  the  original  or- 
dinance. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  U  1147,  1149.] 

(Syllabus  by  the  C!ourt) 

Certiorari  to  Court  of  Common  Pleas, 
Gloucester  County. 

Certiorari  by  Edward  H.  Durrell,  to  the 
mayor  and  council  of  the  city  of  Woodbury, 
to  review  an  order  confirming  an  assessment 
Assessment  confirmed. 

Argued  June  term,  1906,  before  HEN- 
DRICKSON,  PITNEY,  and  TRBNCHARD, 
JJ. 

Lewis  Starr,  for  prosecutor.  J.  Boyd  Avii, 
for  defendant 

TRONCHARD,  3.  This  writ  brings  before 
this  court  for  review  an  order  of  the  court 
of  common  pleas  of  the  county  of  Oloncester, 
confirming  an  assessment  for  benefits  made 
upon  property  abutting  on  Cooper  street  in 
the  dty  of  Woodbury,  which  was  Improved  by 
the  construction  of  a  vitrified  brick  parement, 
pursuant  to  an  act  entitled  "An  act  to  au- 
thorize the  Improvement  of  streets  and  high- 
ways In  cities  of  this  state,  and  to  provide 


for  the  payment  of  the  expense  of  the  same," 
approved  June  13,  1898  (P.  L.  p.  466). 

The  act  of  1898  first  authorizes  the  issue 
of  bonds  for  the  purpose  of  obtaining  money 
for  the  permanent  Improvement  of  the  street! 
and  highways  with  perman»it  and  durable 
material  of  a  kind  to  be  determined  In  each 
histance  by  tht  city  council;  the  streets  to 
be  Improved  in  any  one  year  shall  be  desig- 
nated by  ordinance  together  with  the  kind  of 
pavement  proposed  to  Improve  them  with. 
By  section  2  the  interest  on  the  bonds  shall 
be  raised  annually  by  taxation,  and  the 
principal  paid  by  the  city  at  maturity,  and 
that  money  derived  from  assessments  made 
as  hereinafter  provided  for  upon  the  property 
benefited  by  such  Improvements  shall,  when 
collected,  be  held  as  a  fund  toward  the  pay- 
ment of  the  bonds.  By  section  3,  after  the 
Improvement  Is  completed,  the  council  shall 
apply  to  the  court  of  common  pleas  for  the 
appointment  of  commissioners  to  estimate 
and  assess  such  benefits.  By  section  8  the 
assessments  are  to  be  a  first  lien  upon  the 
lands  alTected  thereby,  and  may  be  paid 
one-fifth  thereof  in  each  year  with  Interest 
By  section  10  it  la  enacted  that,  for  the  pur- 
pose of  discharging  the  bonds  and  the  Inter- 
est thereon,  the  dty  council  may  provide  an- 
nually by  taxation  In  the  annual  tax  levy 
such  sum  as  will  be  sufficient  to  pay  the  in- 
terest and  for  the  creation  of  a  sinking  fund 
for  the  payment  of  the  principal  By  ordi- 
nance approved  June  10,  1903,  the  city  council 
ordained  that  (Tooper  street  should  be  im- 
proved. By  ordinance  approved  June  20, 
1903,  provision  was  made  for  the  Issue  of 
not  exceeding  $60,000  of  bonds.  The  second 
of  these  ordinances  contained  a  section  pro- 
viding that,  for  the  purpose  of  discharging 
the  bonds,  the  city  council  should  provide  an- 
nually by  taxation  such  sum  as  would  be 
sufficient  to  pay  Interest  on  all  the  bonds 
authorized,  and  for  the  creation  of  a  sink- 
ing fund  for  the  payment  of  the  principal 
By  ordinance  approved  August  6,  1903,  an 
amendment  of  the  ordinance  of  June  10,  1903, 
was  made.  Some  of  the  authorized  bonds 
have  been  executed,  but  not  sold.  The  Im- 
provement of  ~  Cooper  street  was  completed 
August  23,  1904.  None  of  these  ordinances 
contained  any  provision  looking  to  an  assess- 
ment of  boiefits,  saving  such  as  might  b« 
Implied  by  reference  to  the  act  of  1898  con- 
tahied  In  each  ordinance.  By  a  resolution 
adopted  June  27,  1904,  the  city  council  au- 
thorized the  borrowing  of  $16,000,  In  antlclpa* 
tion  of  the  collection  of  the  taxes  and  assess- 
ments. On  January  28, 1905,  application  was 
made  to  the  court  of  common  pleas  for  the 
appointment  of  commissioners  of  assessment 
The  r^ort  of  commissioners  was  made  De- 
cember 12,  1905,  and  was  confirmed  January 
19,  1906.  It  Imposed  assessments  amounting 
to  $10,607.43  upon  the  properties  beaeflted, 
among  which  was  an  assessment  of  $164.85 
against  the  prosecutor.  The  writ  In  this 
case  was  allowed  May  23,  1906. 
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It  Is  argned  by  the  prosecntor  that  the 
act  of  1886  gives  to  the  city  council  the  option 
tD  adopt,  In  its  discretion,  either  ot  two 
methoda  of  raising  the  money  to  pay  the 
eost  of  the  improvement,  viz.,  flnt,  by  an 
assessment  for  benefits,  and,  second,  by  pro- 
Tldlng  annaally  in  the  tax  levy  a  snm  to  be 
devoted  to  the  creation  of  a  sinking  fond. 
It  la  insisted  that  by  the  adoption  of  the 
ImpTovemait  ordinance  In  the  present  case 
the  city  council  chose  the  second  of  these 
methods,  thereby  debarring  the  city  from 
making  assessments  for  benefits.  This  con- 
tention cannot  prevail.  The  act  does  not 
give  to  the  city  the  option  to  choose  between 
two  modes  of  raising  the  money.  The  third 
■ection  of  the  act  makes  it  mandatory  upon 
the  city  oonncll  to  proceed  to  have  the  benefits 
assessed.  Nor  is  this  mode  to  be  taken  as 
a  snbstltnte  for  the  raising  of  money  by 
general  tax.  Under  oar  Constitution,  as  has 
been  repeatedly  held,  the  assessmoit  for 
boieflts  cannot  exceed  the  actual  amonnt 
of  q^eclal  benefits  conferred  upon  the  prop- 
erties to  be  assessed.  There  is  no  presump- 
tion that  the  assessments  will  realize  a  suf- 
ficient sum  to  pay  the  cost  of  the  entire  im- 
provement Rather  the  presumption  is  to  tha 
contrary.  Therefore  there  must  be  both  an 
assessment  for  benefits  and  a  raising  of  mon- 
ey by  general  tax  to  pay  the  principal  of  the 
bonds  through  the  medium  of  a  sinking  fund. 
Nor  is  It  true,  as  is  argued,  that  there  can 
be  no  mch  assessment  except  by  authority 
of  an  ordinance  providing  for  the  same.  The 
authority  for  the  assessment  of  benefits  is 
tormd  in  the  act  of  1898,  under  which,  as 
appears  t>y  the  Improvement  ordinances,  the 
Improvement  was  made. 

This  assessment  is  next  attacked  on 
grounds  which  go  to  the  validity  of  the  or- 
dinances of  June,  1908,  and  of  August,  1908. 
If  the  prosecutor's  attack  were  upon  these 
original  improvement  ordinances  as  such,  and 
for  the  purpose  of  setting  them  aside,  he 
would  clearly  be  held  to  be  in  laches,  and  his 
writ  dismissed.  In  the  earlier  cases  review- 
ing assessments  for  benefits  and  the  like,  it 
was  held  that,  when  the  prosecutor  was  in 
Boch  laches,  he  would  not  be  heard  to  set 
aside  ttie  preliminary  proceedings  such  as 
the  passage  of  the  original  Improvement  or- 
dinance on  direct  attack,  yet,  if  the  proceed- 
tnga  went  to  the  extent  of  an  assessment 
upon-  his  property,  he  might  be  heard  to  at- 
tack the  original  ordinance  as  Incidental 
to  the  inquiry  whether  his  land  had  been 
legally  assessed;  this,  of  course,  provided  he 
had  sued  out  his  certiorari  within  a  reason- 
able time  after  the  assessment  was  made. 
State,  Townsend,  Pros.,  v.  Jersey  City,  26  N. 
J.  Law,  444 ;  State,  Ogden,  Pros.,  v.  City  of 
Hudson,  29  N.  J.  Law,  475;  State,  Doyle,  Pros., 
V.  Newark,  80  N.  J.  Law,  803 ;  State,  Felix, 
Proa..  V.  Atiantic  City,  84  N.  J.  Law,  99; 
State,  Kerrigan,  Pros.,  v.  Township  of  West 
Hobokoi,  87  N.  J.  Law,  77.    In  the  case  of 


State,  Ogden,  Pros.,  v.  City  of  Hudson,  supra, 
thero  was  nothing  to  show  that  the  prosecutor 
had  knowledge  of  the  passage  of  the  errone- 
ous ordinance  under  which  the  work  was 
done.  In  the  case  of  State,  Felix,  Proa,  v. 
Atlantic  Olty,  supra,  it  appeared  tiiat  there 
had  been  great  delay  on  the  part  of  the  city 
in  enforcing  the  Improvement  ordinance.  In 
later  cases,  however.  It  has  commonly  been 
held  that,  where  the  city  has  been  permitted 
to  go  on  and  Incur  the  expense  of  the  Improve- 
ment without  objection  as  to  the  validity  of 
the  improvement  ordinance,  and  then  pro- 
ceeded to  assess  the  benefits,  it  Is  too  late 
for  a  party  thus  assessed  to  object  to  the 
assessment  on  the  ground  of  the  invalidity 
of  the  original  ordinance.  State,  Vanatta, 
Pros.,  v.  Morrlstown,  84  N.  J.  Law,  446; 
State,  Ropes,  Pros.,  v.  Essec  Public  Road 
Board,  37  N.  J.  Law,  835;  State,  Bogert, 
Pros.,  V.  City  of  Passaic,  88  N.  J.  Law,  67; 
State,  Ryerson,  Pros.,  v.  City  of  Passaic, 
38  N.  J.  Law,  171;  State,  Youngster,  Pros., 
V.  Paterson,  40  N.  J.  Law,  244;  Bowne  v.  Lo- 
gan, 43  N.  J.  Law,  421 ;  Simmons  v.  Passaic. 
55  N.  J.  Law,  485,  27  Ati.  909;  Sears  v. 
Atlantic  City,  72  N.  J.  Law,  435,  64  Atl. 
1062. 

In  the  present  case  It  la  contended  by  the 
city  of  Woodbury  that  the  prosecutor  had  no- 
tice of  this  improvement  before  It  was  made 
and  during  the  progress  of  the  work,  and 
that  with  this  notice  he  permitted  the  work 
to  go  on  and  to  be  completed  by  the  city. 
The  evidence  shows,  as  I  think,  that  the 
Improvement  of  Cooper  street  was  a  matter 
of  notoriety,  and  that  it  was  likewise  a 
matter  of  notoriety  that  the  improvement 
was  undertaken  by  virtue  of  the  act  of  1898, 
which  act  of  its  own  force  requires  that 
benefits  shall  be  assessed.  The  prosecutor 
does  not  deny  such  knowledge.  The  case 
shows  that  the  city  went  diligently  about  the 
making  of  the  Improvement,  and  that  the 
work  was  completed  In  August,  1904.  Under 
these  cireumstances,  the  rule  of  the  later 
cases,  above  cited,  to  the  effect  that  it  it 
now  too  late  for  the  prosecutor  to  attack 
the  assessment  made  upon  him  for  beneflta 
upon  grounds  that  relate  to  the  invalidity  of 
the  original  ordinances,  stiould  be  enforced. 

The  result  is  that  the  assessment  should  be 
confirmed,  with  costs. 


DAUO  V.  NORTH  GERMAN  LLOTD  S.  8. 
CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Dec.  12.  1906.) 

1.  Mastks  and  Sebvaht— Irjubt  to  Sebvart 

— DiBBCTINO    VeBDIOT. 

Theplalntiff  sued  to  recover  damages  for  an 
injury  received  by  him  from  a  concealed  der- 
rick while  be  was  painting  a  post  on  defend- 
ant's  steamship. 

The  trial  judge  directed  a  verdict  for  the 
defendant,  because  the  uncontradicted  testimony 
was  that  the  defendant  had  not  directed  any 
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work  to  be  done   upon  the  poet,  and  so   was 
under  no  duty  to  provide  for  his  safety  while 
there  at  work.    Held,  that  there  was  no  error 
in  the  Judicial  direction. 
2.  Afpeal— BxcLUBioN  or  Bvidenck— Habm- 

LESS   EbBOB. 

The  plaintiff  was  working  under  the  direc- 
tion of  a  foreman  of  his  employers.  This  fore- 
man received  instructions  as  to  what  parts  of 
the  ship  were  to  be  painted  from  the  first  of- 
ficer of  the  steamship.  On  the  trial  the  fore- 
man had  testified,  for  the  defendant,  as  to 
what  work  he  was  Instructed  by  the  first  officer 
to  do,  which  did  not  include  this  post,  and  testi- 
fied that  he  himself  had  not  told  the  plaintiff 
to  paint  this  post,  and  on  cross-examination 
what  he  had  told  the  plaintiff  to  paint,  which 
did  not  include  the  poet  He  was  then  asked 
on  cross-examination  whether  he  did  not  tell 
the  plaintiff  and  another  man  to  paint  this  post. 
This  question  was  overruled.  Held  that,  in  view 
of  what  he  had  already  testified,  there  was  no 
injurious  error  in  this  ruling. 

ITort,  Garrison,  Oarretson,  Swayze,  Vreden- 
burgb,  and  Vroom,  Dissenting. 

(Syllabus  by  the  Court) 

Error  to   Circuit  Court,  Hudson  County. 

Action  by  BVederlek  Daug  against  the 
North  Oerman  Lloyd  Steamship  Company. 
Judgment  for  defendant,  and  plalntitr  brings 
error.    Affirmed. 

Warren  Dixon,  for  plaintiff  In  error.  Be- 
die,  Edwards  ft  Thompson,  for  defendant 
In  error. 


BEED,  J.  Dang,  the  platntitf  In  the  ac- 
tion, while  engaged  In  painting  a  post  on  the 
Orosser  Knrfuerst,  a  steamship  belonging 
to  the  North  German  Lloyd  Steamship  Com- 
pany, had  his  leg  crushed  by  the  impact  of 
a  derrick  operated  by  the  seryants  of  the 
steamship  company. 

The  facts  developed  on  the  trial  were 
these:  Daug  was  working  for.  Messrs.  Stel- 
llng  &  Erlckensteln,  a.  firm  of  painters. 
This  firm  bad  a  contract*  to  work  on  the 
Grosser  Knrfuerst  then  In  port  at  Jersey 
City.  Frank  Haunzek  was  the  foreman  for 
Stelllng  &  Briekenstein,  who  had  charge  of 
the  men  who  were  painting  parts  of  the 
steamship.  The  plalntUT  testifies  that  on 
the  day  of  the  accident  Hannzek  sent  him 
to  work  upon  a  post,  which  post  adjoined 
a  railing,  and.  In  painting  the  post,  he,  the 
plaintiff,  sat  upon  the  railing,  with  one 
leg  over  the  railing,  so  that  be  could  more 
readily  reach  the  part  upon  which  he  was 
working.  Just  outside  of  the  railing  was 
stretched  a  sailcloth  which  concealed  a  d.r- 
rick.  While  so  situated  the  derrick  swung 
around  and  caught  the  plaintiff's  leg  be- 
tween it  and  the  railing,  and  crushed  it. 
At  the  close  of  the  case  the  trial  court  di- 
rected a  verdict  for  the  defendant. 

The  dlriection  was  put  upon  the  ground 
that  it  was  not  shown  that  the  defendant 
had  expressly  or  impliedly  invited  the 
plaintiff  to  work  at  this  alleged  dangerous 
place,  and  so  owed  him  no  duty  to  provide 
for  bis  safety  while  working  at  that  point. 
While  the  plaintiff  testifies  that  Haunzek, 


the  foreman,  sent  him  to  this  place  to  do 
this  work,  which  Hatmzek  denies,  the  ma- 
terial point  Is  whether  the  defoidanf s  rep- 
resentative servants  bad  directed  this  par- 
ticular work  to  be  done  at  this  point  Stel- 
ling,  one  of  the  firm  of  painters,  testified 
that  the  firm  bad  the  contract  to  paint  the 
Grosser  Kurfuerst;  tbat  tbey  did  what  they 
were  ordered  to  do  by  the  superintendent; 
that  tbey  only  received  general  orders  to 
paint  ttie  whole  deck  or  a  certain  part  of 
the  deck;  that  means  the  deck  ceilings  and 
the  house  sides;  that  the  smaller  parts  were 
not  put  into  the  order;  that  they  had  no 
order,  verbal  or  written,  to  paint  this  pillar. 
He  says  it  is  the  chief  ofllcer's  duty  to  give 
the  smaller  orders,  and  that  the  foreman, 
meaning  the  painter's  foreman,  gets  the  or< 
ders  from  him  direct  Mr.  Daug  tiimaelf 
knows  nothing  about  the  portions  the  serv- 
ants of  the  defendants  had  given  directions 
to  have  painted.  Haunzek,  tlie  foreman, 
says  that  on  the  forenoon  of  the  accident 
the  first  officer  came  to  him  and  said  that, 
if  be  had  a  couple  of  men,  he  could  send 
them  on  the  promenade  deck— tbat  is,  the 
deck  above  the  other — to  paint  the  ligbt- 
iMuses  and  ventilators,  and  touch  up  the 
bouse  that  was  in  front.  The  testimony 
therefore  not  merely  falls  to  show  that  Mr 
Daug  was  invited  by  the  defendants  to  work 
at  the  place  of  the  accident,  but  It  shows 
that  there  was  no  direction  to  paint  this 
post,  and  nothing  was  to  be  painted  except 
such  parts  of  the  ship  as  the  chief  officer 
indicated. 

It  Is,  however,  assigned  for  error  that  the 
trial  judge  Improperly  overruled  a  question 
propounded  by  the  counsel  for  the  plaintiff 
to  Mr.  Haunzek  on  cross-examination.  The 
question  was  this:  "Didn't  you  direct  both 
Mr.  Slevers  and  Mr.  Daug  to  paint  all  the 
post?  there  on  the  ship?"  It  is  now  Insisted 
tbat  this  question  was  relevant  for  the  pur- 
pof«  of  impairing  the  force  of  Haunzek's 
testimony  respecting  the  limited  scope  ot 
the  directions  of  the  chief  officer  to  him. 
If,  it  is  said,  Haunzek  could  have  been  drawn 
to  admit  that  he  had  given  the  order  to 
paint  the  posts,  it  would  have  raised  the  in- 
ference tbat  he  had  received  directions  from 
the  chief  officer  to  do  the  work,  or  be  would 
not  have  given  the  order.  It  is  al-o  suggest- 
ed that  the  force  of  this  inference  is  aided 
by  the  fact  that  Haunzek  bad  said  that  the 
chief  officer  had  said  to  blm:  "We  sliall 
paint;  only  touch  up  the  lighthousea  and 
ventilators,  and  I  told  Just  the  same  to  the 
men."  The  last  phrase  of  his  answer  was 
eiiiulvalent  to  saying  that  "I  told  the  men 
to  touch  up  the  lighthouses  and  ventilators." 
The  remark,  no  doubt,  is  in  accord  with  the 
Inference  suggested,  but  seems  to  add  no 
force  to  It 

In  respect  to  the  Inference  which  the 
plaintiff  in  error  Insists  be  possibly  lost  by 
the  overruling  of  his  question,  it  is  to  be 
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remarked  that  Haunzek  bad  already  sworn 
In  Ills  examination  In  cblef  that  he  did  not 
tfU  the  plaintiff  to  paint  this  pillar,  and 
again  that  he  did  not  send  him  to  paint  this 
upright  where  he  was  hurt  On  cross-ezam- 
iDiitioa  he  bad  already  sworn  to  what  be 
told  Daug  and  Slevers,  namely,  that  they 
were  to  paint  the  Tentllatora,  and  that,  when 
they  finished,  they  should  stop  work,  as  it 
■aaa  then  after  11  o'clock;  that  he  then  left 
and  did  not  see  them  until  after  the  accident, 
(0  that  on  cross-examination  be  had  in  sub- 
stance reiterated  the  fact  that  he  hfid  not 
told  Dang  to  paint  this  post.  The  question 
propounded  would  obviously  have  elicited 
the  same  answer,  and  no  Injurious  error 
occurred  in  Its  exclusion. 
The  judgment  below  should  be  affirmed. 

GARRISON,  GARRETSON,  SWATZD, 
VBEDENBURGH.  and  VROOM,  JJ.,  dissent. 

FORT,  3.  (dissenting).  It  cannot  be  ques- 
tioned under  the  proof  In  this  cause  that 
the  injury  which  resulted  to  the  plaintiff 
was  one  to  a  danger  which  was  unknown 
to  him,  and  which  observation  and  reasona- 
ble care  would  not  disclose.  And,  as  1  read 
the  proof,  it  was  not  free  from  doubt  as  to 
whether  or  not  the  plaintiff  was  ordered  to 
do  the  work  he  was  doing.  Whether  he  was 
I  think  was  a  jury  question.  If  be  was,  he 
was  entitled  to  recover.  I  think  tha  nonsuit 
was  error,  and  that  the  judgment  should  be 
reversed  and  a  new  trial  directed. 


CITY  OF  PERTH  AMBOY  ▼.  BARKER, 

Collector. 

(Supreme  Ooort  of  New  Jersey.    Nov.  27,  1906.) 

1.  Taxation  —  ESzemftions  —  Citt  Wateb 

WOBKS. 

Under  the  revised  tax  law  of  1903  (P.  L. 
1903,  p.  395,  i  3.  par.  Z),  which  ez^pts  "the 
property  of  the  United  States  and  of  the  state 
of  Mew  Jersey,  and  of  the  respective  counties, 
school  districts  and  taxing  dlsbrictB  when  used 
for  pnblic  purposes,"  property  used  by  a  city 
for  the  purpose  of  maintaining  and  operating 
a  pnblic  water  supply  system  established  under 
statatory  authority  is  exempt  from  taxation. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  8  8S6.] 

2.  Saicb— Cttt  Pbopkbtt. 

The  exemption  clause  above  quoted  Is  not 
confined  in  its  effect  to  property  located  within 
the  traunds  of  the  municipality  that  owns  IL 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  (  350.] 

3.  Same. 

The  right  of  a  city  to  exemption  from 
taxation  upon  property  used  for  the  purposes 
of  its  public  water  supply  system  is  not  taken 
away  by  the  fact  that  sales  of  surplus  water 
are  made  to  parties  outside  of  the  territorial 
limits  of  the  city,  even  if  such  sales  be  not  au- 
thorized by  law. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol  30,  Municipal  Corporations,  {  356.] 

(Syllabus  by  the  Court.) 


Certiorari  by  the  city  of  Perth  Amboy 
against  Edward  Barker,  collector  of  th« 
township  of  Madison,  in  the  county  of  Mid- 
dlesex, to  review  a  tax  assessment.  Revers- 
ed in  part,  and  affirmed  in  part 

Argued  June  term,  1900,  before  HEN- 
DBICKSON,  PITNEY,  and  TBENCHARD, 
JJ. 

Charles  O.  Hommann,  for  prosecutor. 
George  S.  Sllzer,  for  respondent 

PITNEY,  J.  The  commissioners  of  ap- 
peals of  the  township  of  Madison,  by  a  reso- 
lution adopted  December  28,  1905,  added  to 
the  tax  duplicate  certain  taxes,  to  be  col- 
lected from  the  city  of  Perth  Amboy,  upon 
certain  real  and  personal  property  owned 
by  the  city  and  situate  within  the  township, 
described  as  follows:  (1)  Ten  acres  of  land 
(mentioning  the  bounds  thereof)  upon  which 
are  situate  four  dwellings,  a  power  bouse, 
sheds,  and  railroad  tracks,  valued  at  $28,000. 

(2)  One  hundred  acres  of  land  (mention- 
ing the   t>ounds  thereof)    valued  at  $3,000. 

(3)  Personal  property,  including  railroad 
tracks  and  ties  and  other  personal  prop- 
erty," valued  at  $1,000.  A  transcript  of  this 
resolution  having  been  furnished  by  the 
commissioners  to  the  collector  of  taxes  for 
his  guidance,  the  prosecutor  sued  out  this 
writ  of  certiorari  and  seeks  thereunder  to 
set  aside  the  assessment  on  the  ground  that 
the  property  In  question  was  used  for  public 
purposes,  to  wit  for  its  public  water  sup- 
ply and  pumping  station,  and  is  therefore 
exempt  from  taxation. 

Under  the  former  tax  law  (Gen.  St  p.  3320, 
pi.  200)  an  exemption  from  taxation  was 
extended  to  "the  property  of  the  coun- 
ties, townships,  cities  and  boroughs  of  this 
state,"  This  exemption  was  Independent  of 
the  use  to  which  the  property  was  devoted. 
C!amden  County  v.  Washington  Township,  60 
N.  J.  Law,  367,  37  Atl.  623 ;  Washington  Tp. 
V.  Camden  (3ounty  Com'rs,  61  N.  J.  Law, 
695,  43  Atl.  1097;  Newark  v.  Belleville,  61 
N.  3.  Law,  456,  39  AtL  658;  Hackettstown 
V.  Mount  Olive,  63  N.  J.  Law,  191,  42  Atl. 
438.  By  the  revised  tax  law  of  1903  (P.  L. 
1903,  p.  395,  {  3,  par.  2)  the  exemption  Is  of 
"the  property  of  the  United  States  and  of 
the  state  of  New  Jersey,  and  of  the  respective 
counties,  school  districts  and  taxing  districts 
when  used  for  public  purposes."  Testimony 
has  been  taken  herein  to  show  the  purposes 
for  which  the  property  in  question  was  used 
at  the  time  the  assessment  was  laid.  From 
this  evidence  we  And  that  the  100-acre  tract 
was  not  in  fact  used  for  public  purposes. 
It  had  been  purchased  for  the  puri>ose  of  pro- 
viding for  an  extension  of  the  water  supply 
system  of  Perth  Amboy,  but  bad  not  as  yet 
been  devoted  to  that  purpose,  excepting  to  a 
small  extent  and  temporarily  some  time  prior 
to  the  time  in  question.  This  property  we 
hold  not  to  be  exempt  The  first  tract  call- 
ed 10  acres  in  the  assessment,  but  comprising. 
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In  fact,  only  6  acres,  Is  that  whereon  Is  sit- 
uate the  main  pump  works  of  the  public 
water  supply  system  of  Perth  Amboy,  by 
means  whereof  water  from  a  pond  near  by, 
and  occasionally  the  water  from  certain  ar- 
tesian wells  that  are  located  upon  another 
part  of  the  5  acres,  to  driven  to  the  city. 
This  tract  we  find,  as  matter  of  fact,  was 
used  for  public  purposes,  if  the  waterworks 
themaelves  constitute  "public  purposes"  with- 
in the  meaning  of  the  tax  law.  It  was  used 
for  the  maintenance  and  operation  of  the 
water  supply  system.  The  dwellings  were 
and  are  likewise  devoted  to  the  same  public 
purpose,  they  being  occupied  by  the  engineers 
and  other  employ^  engaged  upon  the  water- 
works; the  same  is  true  of  the  power  house 
and  sheds.  It  Is  argned  that  the  "public 
purposes"  contemplated  in  the  tax  law  are 
only  governmental  purposes  strictly  so-called, 
and  not  such  as  are  carried  on  for  the  mere 
convenience  of  the  people  of  a  municipality 
or  to  supply  some  personal  need  such  as 
water,  ll^t,  or  the  like.  This,  we  think,  Is 
too  narrow  a  view  of  the  exemption  clause, 
our  opinion  being  that  the  furnishing  of  a 
general  water  supply,  when  authorized  by 
statute  (as  admittedly  it  Is  in  the  present 
case),  is  authorized  because  It  is  a  public 
purpose,  and  that  land  held  and  used  for 
such  a  purpose  Is  within  the  exemption. 
Nor  do  we  see  any  force  in  the  argummt 
that,  under  the  tax  law,  the  exemption  only 
extends  to  lands  located  within  the  bounds 
of  the  municipality  that  owns  them.  If  thto 
were  the  extent  of  the  exemption,  it  would 
have  a  very  narrow  limit,  for,  so  far  as  the 
taxes  laid  by  such  municipality  itself  are  con- 
cerned, the  exemption  would  be  of  no  practi- 
cal benefit;  any  taxes  laid  by  it  upon  its 
own  property  would  be  paid  out  of  its  own 
treasury  and  returned  into  the  same  treasury. 
We  think  the  main  purpose  of  the  exemption 
clause  to  to  exonerate  property  owned  by  one 
municipality  or  taxing  district  from  taxation 
at  the  hands  of  another  of  these  governmen- 
tal  agencies. 

The  only  remaining  question  is  whether  the 
exemption  is  forfeited  because  Perth  Amboy 
sells  water  to  South  Amboy  and  to  other 
private  consumers  outside  of  its  own  terri- 
torial limits.  This  question,  we  think,  must  be 
answered  in  the  negative.  The  sales  of  water 
outside  of  Perth  Amboy  are  merely  Inciden- 
tal to  the  general  public  purposes  for  which 
the  waterworks  were  established  and  are 
being  maintained  and  operated  by  that  city. 
If  the  sales  to  outside  parties  are  not  author- 
toed  by  law,  the  state  may  complain  through 
the  Attorney  General,  but,  in  our  view,  such 
use  of  the  surplus  water  does  not  take  away 
the  right  of  Perth  Amboy  to  exemption  from 
taxation  upon  the  property  that  Is  used  pri- 
marily and  principally  for  the  public  pur- 
poses of  that  city.  See  Newark  v.  Verona 
Tp.,  BO  N.  J.  Law,  94,  96,  34  Atl.  1060: 
Camden  County  v.  Washhigton  Tp.,  60  N. 
7.  liaw,  867,  869,  87  Atl.  628;    Washington 


Tp.  V.  Camden  County  Gom'rs,  61  N.  J.  Law, 
695,  43  Atl.  1097. 

As  to  the  personal  property  the  evidence  is 
somewhat  conflicting.  Our  finding  is  that 
It  was  in  use  for  public  purposes.  It  consist- 
ed of  some  rails,  ties,  and  other  material  for 
railroad  constructkm  that  had  been  brought 
upon  the  so-called  "10-acre  lot"  for  the  pur- 
pose of  building  a  switch  or  branch  tracic 
leading  from  a  main  line  of  railroad  near  by. 
This  branch  track  is  a  reasonable  appendage 
to  the  pump  works,  and,  like  those  works, 
is  devoted  to  a  public  purpose.  We  think  the 
materials  deposited  upon  the  ground  present- 
ly to  be  annexed  to  the  realty  were  devoted 
to  the  public  use  as  clearly  as  they  would  be 
when  built  Into  the  finished  track. 

Tliese  views  lead  to  an  affirmance  of  the 
tax  upon  the  100  acres  and  a  reversal  of  the 
tax  upon  the  so-called  tract  of  10  acres  and 
upon  the  personal  property. 

No  costs  will  lie  allowed. 


In  re  GODPEET'S  BSTATB. 

(Prerogative   Court   of   New   Jersey.    Nov.   23, 
1906.) 

1.  ExBCirroBS  and  Adkiristbatobs— 8ai.b  or 
Rbaltt  to  Pat  Bkbts— Insolvent  Bstath— 
Application. 

When  an  application  la  made  to  an  orphans' 
court  for  an  order  directing  an  administrator 
to  sell  lands  of  his  intestate  for  the  payment  of 
debts,  on  the  ground  that  the  personal  estate 
to  insufficient,  under  the  provisions  of  sections  82 
to  90  of  the  orphans'  court  act  of  1898  (P.  U. 
1808,  pp.  744- 1 47),  and  upon  the  return  of  the 
mle  to  show  cause  issued  thereon,  it  appears 
that  the  personal  and  real  estate  of  intestate 
are,  and  are  known  to  the  admintotrator  to  be, 
together  insufficient  to  satisfy  the  debts  claimed, 
held,  (1)  that  the  orphans'  court  may  decline 
to  make  the  order  of  sale,  because  the  applica- 
tion should  have  been  made  under  sections  99 
to  110  of  the  act  (P.  L.  1898,  pp.  752-756). 
the  estate  being  insolvent  nnder  those  sections. 

2.  Sake— Bad  Faith  or  ADiaNisTSATOB. 

The  proofs  before  the  orphans'  court  Justi- 
fied the  inference  that  the  administrator  in 
makine  the  application  under  section  82  et 
seq.  (P.  L.  1898,  p.  744)  instead  of  nnder  section 
90  et  seq.  (P.  ll  1898,  p.  75^  acted  in  bad 
faith ;  further,  held,  (2)  that  the  orphans'  court 
may  decline  to  make  the  order  of  sale  on  that 
ground. 
(Syllabus  by  the  Court) 

Appeal  from  Orphans'  Oonrt,  Hadson 
County. 

In  the  matter  of  the  estate  of  Winifred 

Godfrey.  Prom  an  order  refusing  to  make 

an  order  for  the  sale  of  decedent's  land  to 
pay  debts,  the  administrator  appeals.  Af- 
firmed. 

Eklward  Kenny,  for  appellant  James  A. 
Gordon,  for  respondent 

HAGIB,  OnUnary.  The  appeal  brings  into 
review  an  order  of  the  Hudson  county  or- 
phans' court,  refusing  to  make  an  order  for 
the  sale  of  lands  of  Winifred  Godfrey,  de- 
ceased, by  her  administrator,  for  the  pay- 
ment of  her  debts.    The  matter  was  first 
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argued  by  briefs  filed  at  February  term 
last.  Upon  taking  up  the  papers  for  con- 
sideratlon,  I  found  that  the  transcript  did 
not  disclose  the  ground  on  which  the  order 
objected  to  had  been  made.  I  therefore  di- 
rected a  reargument,  in  the  hope  that  the 
opinion  of  the  orphans'  coort  would  be  ob- 
tained and  furnished  me.  It  has  now  been 
reargued,  but  no  opinion  of  that  court  Is  be- 
fore me.  I  am,  therefore,  compelled  to  con- 
jecture upon  what  ground  the  order  was 
made. 

The  conduct  of  the  case  In  the  orphans' 
court,  as  disclosed  by  the  transcript  sent 
up.  was  somewhat  uuusual.  It  thereby  ap- 
pears that  Ml  July  8,  1894,  the  administrator 
presented  to  the  orphans'  court  a  petition  for 
the  sale  of  the  lands  In  question,  accom- 
panied by  a  statement  of  the  personal  es- 
tate of  tbe  deceased,  and  of  the  debts  of 
deceased.  The  statemmt,  which  was  sworn 
to  by  tbe  administrator,  showed  that  she  left 
no  personal  estate,  and  that  her  debts  for 
doctor's  and  undertaker's  bills,  and  otiier 
small  Items,  amounted  to  $287.90,  and  that 
a  claim  of  Catharine  M.  Oodfrey  had  been 
made  against  the  estate  of  deceased  for  $3,598. 
Upon  this  petition,  a  rule  to  show  cause 
was  made,  and  brought  to  hearing  on  Sep- 
tember 23, 19M.  The  administrator  was  then 
sworn,  and,  on  his  evidence.  It  was  clear 
that  deceased  had  left  personal  estate 
amounting  to  over  $400,  and  that  his  affida- 
vit to  his  statement  was  untrue.  There- 
after, without  any  action  upon  the  rule  still 
pending,  the  administrator,  on  November  18, 
1904,  presented  another  petition  for  the  sale 
•f  the  same  lands,  accompanied  by  a  state- 
ment showing  that  deceased  had  left  person- 
al property  to  the  amount  of  $482.28,  and 
debts  of  small  amount,  as  before,  amount- 
ing to  $291.57,  and  the  claim  of  Catbarine 
M.  Oodfrey  was  included  at  $8,698,  with 
commissions  and  expenses  (apparently  es- 
timated) $100.  As  a  result,  there  was  a 
deficiency  claimed  of  $3,657.19.  Another  mlis 
to  show  cause  was  Issued  upon  this  peti- 
tion, and  although  the  proofs  of  publication 
as  printed  seem  defective,  yet  when  it  was 
brought  to  hearing  on  January  27,  1906, 
the  sole  beir  at  law  appeared  by  her  proc- 
tor, without  objecting  to  the  proofs,  and 
opposed  the  granting  of  tbe  order  aslced. 
Thereupon  further  testimony  was  taken,  dur- 
ing which,  upon  a  colloquy  between  court 
and  counsel  (no  order  being  asked,  or  made 
by  the  court),  the  administrator  called  Cath- 
arine M.  Godfrey  as  a  witness,  and  she  was 
examlaed,  without  objection,  respecting  the 
particulars  of  her  claim  against  the  estate 
of  deceased.  It  thereby  appears  that  her 
claim  was  made  up  of  two  Items,  one  for 
money  earned  by  her  while  a  minor  and 
handed  to  deceased,  with  whom  she  lived, 
amounting,  It  was  said,  to  over  $3,000,  and 
the  other  for  services  rendered  to  deceased 
during  her  last  illness.    The  precise  amount 


of  each  claim  of  Catharine  M.  Godfrey  Is 
not  disclosed  in  tbe  printed  case. 

It  further  appeared  that  the  administrator 
was  the -husband  of  tbe  deceased,  and  had 
left  her  many  years  before  her  death,  and 
never  returned  to  her.  Whoj  he  left  two 
of  his  children  by  a  former  Wife  (one  of 
whom  was  Ciatharlne  M.  Godfrey),  remained 
with  deceased.  Catharine  M.  Gtodfrey  contin- 
ued living  with  her  stepmothw  until  the  death 
of  the  latter.  She  went  to  work  when  about 
11  years  of  age,  and  If  her  story  be  credited, 
she  gave  all  her  earnings  to  her  stepmother. 
She  was  furnished  with  board  and  lodging 
by  her  stepmother  during  the  whole  period. 
Catbarine  M.  Oodfrey  further  testified  that 
her  stepmother  had  told  her,  when  she  receiv- 
ed her  earnings,  that  after  the  stepmother's 
death  "everything  would  be  hMs."  Upon  all 
the  proofs  before  the  orphans'  court,  I  draw 
the  conclusion  that  the  application  of  the  ad- 
ministrator for  the  sale  of  the  land  was  not 
in  good  faith.  The  petitions  were  obviously 
made  upon  the  sole  ground  that  the  personal 
estate  of  decedent  was  insufficient  to  dis- 
charge her  debts.  Such  an  application  Is 
made  under  the  provlslonB  of  sections  82  to 
90  of  the  orphans'  court  act  of  1898  (P.  L. 
1898,  pp.  744-747).  Yet  both  of  them,  when 
considered  with  tbe  admissions  of  the  ad- 
ministrator, distinctly  disclosed  that  not  only 
was  tbe  personal  estate  insufficient  to  pay 
the  debts  set  up,  but  that  all  her  estate,  real 
and  personal,  was  insufficient  for  such  pay- 
ment. The  administrator  swears,  and  pro- 
duces evidence  to  the  etTect,  that  tbe  land  he 
seeks  to  sell  is  worth  not  over  $1,800.  It 
win,  obviously,  be  Insufficient  to  pay  the 
deficiency  represented  by  the  administrator. 
The  petition  ought  to  have  been  made  under 
the  provisions  now  contained  In  sections  92 
to  110  of  the  present  orphans'  court  act  (P. 
L.  1898,  pp.  748-756). 

The  election  by  the  administrator  to  pro- 
ceed under  section  82  et  seq.,  rather  than 
under  section  99  et  seq.,  was  matter  of 
serious  Importance  to  the  heir  at  law  ac- 
quiring title  to  the  lauds  by  descent  By  the 
settled  construction  of  the  legislation  now 
embodied  In  the  former  sections,  the  orphans' 
court  was  without  jurisdiction  to  settle  dis- 
puted claims  on  the  estate  of  decedent  Mil- 
ler V.  Pettlt  16  N.  J.  Law,  421;  Vreeland  v. 
Vreeland's  Adm'r,  16  N.  J.  Eq.  612;  Smith  v. 
Smith's  Adm'r,  27  N.  J.  Eq.  445;  Partridge 
V.  Partridge's  Ex'rs,  46  N.  J.  Eq.  434,  19  Atl. 
662,  s.  c.  47  N.  J.  Eq.  601,  22  Atl.  1075; 
Pitcher's  Case,  61  N.  J.  Eq.  614,  47  AU.  277. 
If  tbe  administrator  could  elect  to  proceed 
under  section  82,  it  will  be  observed  that 
upon  the  construction  given  to  those  provi- 
sions, the  heir  at  law  was  powerless  to  con- 
test any  claim  made  upon  the  administrator, 
except  by  giving  bond  with  security,  under 
the  provisions  of  section  89.  In  this  case, 
the  heir  at  law  would  have  been  obliged  to 
give  security  to  pay  over  $3,6(X),  if  establish- 
ed by  tiction,  in  order  to  preserve  from  sale 
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real  estnt»  -worth  do  more  than  $1,800.  On 
the  other  hand.  If  the  administrator  had  ap- 
plied, as  he  could  and  ought  to  have  done, 
to  have  the  sale  made  under  the  inaolvent 
estate  sections  of  the  act.  It  wonld  have  been 
open  to  the  heir  at  law,  as  a  person  Interest- 
ed, to  file  exceptions  to  the  claim  and  demand 
of  Catharine  M.  Godfrey,  under  -which  Cath- 
arine M.  Grodfrey  would  have  been  compelled 
to  submit  her  claim  to  the  orphans'  court, 
unless  she  elected  to  submit  it  to  the  Judg- 
ment of  a  court  of  law  or  equity.  Sections 
1(H  and  105. 

Upon  the  proofs  before  the  orphans'  court. 
If  produced  in  the  court  of  chancery  upon 
a  bill  to  restrain  the  administrator  from 
selling  the  land  upon  such  an  order,  I  think ' 
that  an  injunction  would  have  been  granted. 
Doll  V.  Cash,  61  N.  J.  Bq.  108.  47  Atl.  1059; 
First  Baptist  Church  v.  Syms,  51  N.  J.  Eq. 
363.  28  Atl.  461,  8.  c.  52  N.  J.  Bq.  545,  31  Atl. 
717.  But  was  It  necessary  for  the  orphans' 
court,  upon  these  proofs,  to  proceed  to  make 
an  order  for  sale  of  lands,  and  leave 
the  heir  at  law  to  the  expensive  proceedhig 
in  equity  to  enjoin  the  sale,  to  enable  him 
to  contest  a  claim  which  he  disputed?  In  my 
Judgment,  It  was  not  In  Smith  v.  Smith, 
ubl  supra,  that  learned  and  practical  Judge, 
Chancellor  Runyon,  while  admitting  that  In 
such  a  proceeding  the  orphans'  court,  upon 
the  settled  construction  of  the  legislation, 
was  bound  to  accept  the  report  of  the  ad- 
ministrator as  to  the  amount  of  debts,  added 
this  significant  exception,  vlz^  "unless,  in- 
deed, the  bona  fides  of  hit  statement  be 
assailed."  In  my  Judgment,  such  an  excep- 
tion to  the  rule  must  be  admitted,  and  I  do 
not  think  it  can  be  limited,  on  principle,  to 
the  two  Instances  which  he  states,  viz.,  wheth- 
er the  claims  reiMrted  have  been  presented 
to  him,  or  whether  the  amounts  thereof  hare 
been  misstated.  Whatever  shows  a  want 
of  good  faith  on  the  part  of  the  administrator 
in  making  the  appllcatioo  may  invoke  the 
action  of  the  orphans'  court 

In  the  case  In  hand,  want  of  good  faith 
abundantly  appears.  (1)  He  refrained  from 
proceeding  under  the  insolvent  estate  sec- 
tions of  the  statute,  under  which  the  heir  at 
law  could  have  excepted  to  any  claims,  and 
sought  the  order  under  the  sections  which 
practically  debarred  the  heir  at  law  from 
making  any  contest  (2)  He  Included  in  the 
claims  some  which  he,  as  husband  of  dece- 
dent was  liable  for.  (3)  He  included  there- 
in the  claim  of  his  daughter.  If  she  was 
unemanclpated,  her  earnings  belonged  to  him. 
If  he  sought  to  recover  them  from  his  wife's 
estate,  obviously  they  would  be  subject  to 
deduction  for  the  support  of  his  wife  and 
daughter,  which  he  admittedly  had  not  fur- 
nished. If  the  daughter  was  emancipated. 
BO  as  to  be  entitled  to  her  own  earnings,  and 
to  recover  them  from  her  stepmother  or  her 
estate,  obviously  they  would  be  subject  to 
deduction  for  her  support  and  maintenance 
furnished  by  the  stepmother.     Yet  the  ad- 


ministrator admits  the  dalm  In  fall,  and 
seeks  the  order  tliereon.  There  are  other 
suspicious  circumstances  bearing  on  the  good 
faith  of  the  administrator  In  making  this 
application,  but  the  above  seem  to  me  s-offl- 
clent  to  Justify  the  orphans'  court  in  refnains 
to  order  a  sale. 

The  order  appealed  from  will,  therefore^ 
be  affirmed,  with  costs. 


VANAMAN  T.  ADAMS. 

(Supreme  Court  of  New  Jersey.    Nov.  28,  1900.) 

Innkeepebs— License— Rkvocatiom. 

The  coart  of  oommon  pleas  cannot  revoke 
a  hotel  license  after  the  day  npon  which  it  is 
granted,  except  for  statutory  causes  or   upon 
the  ground  of  fraud. 
(Syllabus  by  the  Court) 

On  Certiorari  to  Court  of  Oommon  Pleas, 
Cape  May  County. 

(3ertiorarl  by  William  H.  Vanaman  asalnst 
Ruric  N.  Adams  to  review  an  order  of  tb* 
court  of  common  pleas.    Reversed. 

Argued  June  1,  1906,  before  HBNDRICK- 
SON  and  PITNEY,  JJ. 

Baker  Sc  Harris,  for  prosecotor.  Harry  8. 
Donglass,  for  defendant 

PITNEY,  J/  This  certiorari  brings  under 
review  an  order  made  by  the  court  of  com- 
mon pleas  of  Cape  May  county  on  May  16, 
1906,  whereby  a  license  granted  to  the  prose- 
cutor on  April  11th  was  revoked. 

The  case  shows  that  at  the  April  term 
Vanaman  made  application  to  the  common 
pleas  for  a  hotel  license  in  the  borough  of 
Holly  Beach.  Appended  to  his  application 
was  a  certificate  signed  by  12  persons,  -who 
alleged  themselves  to  be  freeholders  of  the 
township,  and  an  affidavit  made  by  the  ap- 
plicant setting  forth  that  the  application  was 
signed  by  at  least  12  freeholders  of  the  town- 
ship, of  whom  at  least  6  were  freeholders 
of  the  borongh  within  which  the  hotel  Is 
situate.  The  application  was  presented  to 
the  court  on  the  opening  day  of  the  term, 
and  a  license  was  granted  on  the  following 
day.  Six  days  later  Adams,  the  respondent 
herein,  presented  to  the  court  of  common 
pleas  a  petition  setting  forth  that  Vanaman's 
application  was  not  recommended  by  12  free- 
holders, and  that  the  court  had  been  imposed 
upon  In  the  granting  of  the  license.  There- 
upon a  rule  to  show  cause  was  made  why  the 
order  granting  the  license  should  not  be  re- 
considered, and  upon  the  return  of  this  rale 
the  court  of  common  pleas  made  the  order 
revoking  the  license,  of  which  order  reversal 
is  now  sought 

Upon  allowance  of  the  -writ  of  certiorari, 
tills  court  made  an  order  calling  (q>on  the 
Judge  of  the  court  of  common  pleas  to  cer- 
tify the  facts  upon  which  he  based  his  de- 
cision revoking  the  license,  and  the  sabstanee 
of  the  evidence  upon  which  such  facts  were 
found.    In  obedience  to  this  order,  the  Judge 
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bu  cerdfled  that  It  was  proved  before  him 
tbat  five  of  the  persona  who  signed  Vana- 
man'B  recommendation  were  not  freeholders, 
and  that  some  of  them  at  least  represented 
to  Vanaman  that  they  were  freeholders. 
There  Is  no  finding  by  the  oonrt  of  common 
pleas  that  Vanaman  was  guilty  of  any  fraud 
in  tbe  matter.  Upon  the  evidence  that  Is 
eerUfled  we  should  have  difficulty  to  find 
fraud.  Moreover,  our  review  by  certiorari 
U  limited  to  questions  of  law,  and  it  is  not 
for  thla  oonrt  to  seek  out  grounds  upon 
which  tlie  court  below  might  have  determha- 
ed  tbat  a  fraud  was  perpetrated,  when  the 
court  below  made  no  finding  to  that  effect 
From  tbe  Judge's  certificate  it  is  to  be  gather- 
ed that  his  decision  revoking  the  license 
was  baaed  upon  the  mere  fact  that  the  ai>- 
pllcation  of  Vanaman  was  not  recomm«ided 
by  a  sufficient  number  of  freeholders  to  war- 
rant tbe  granting  of  a  license.  By  previous 
decislona  of  this  conrt  it  Is  held  that  the 
licensing  body  cannot  revoke  a  license  after 
the  day  upon  which  It  la  granted,  except  for 
statutory  causes  (Oen.  St  p.  1791,  {  23;  page 
1813,  I  140),  or  upon  the  ground  of  fraud. 
Lantz  V.  Hli^tstown,  46  N.  J.  Law,  102; 
Deeper  ▼.  Board  of  Bzclse,  67  N.  J.  Iaw, 
«a.  31  Atl.  235. 

The  order  under  review  must  therefore  be 
reversed.  Under  the  circumstances,  however, 
the  reversal  will  be  without  coats.  And 
since  the  want  of  a  recommendation  signed 
by  a  sufficient  number  of  quall^ed  freehold- 
ers famishes  a  gioimd  for  this  court  to 
review  on  certiorari  the  granting  of  a  li- 
cense (Bachman  t.  Town  of  Phlllipsbnrg, 
68  N.  J.  Law,  552,  58  Atl.  620),  the  entry  of 
the  order  of  reversal  herein  will  be  stayed 
for  a  reasonable  time,  in  order  to  allow  the 
present  respondent  or  other  persons  interest- 
ed, to  apply  for  a  certiorari  to  review  the 
grant  of  tbe  license  to  Vanaman. 


POOTB  V.  FOOTB. 

(Conrt  of  BSnors  and  Appeals  of  New  Jersey. 
Nov.  26,  l506.) 

1.  DlVOBCB  —  DKSSRTION  —  EVIDEKCK  —  SUT- 

nonsNOT. 

In  a  salt  for  divorce,  evidence  considered, 
and  luild  sufficient  to  show  desertion. 

2.  SAltS— DBSKB-noH. 

To  constitute  desertion,  it  is  not  necessary 
that  tbe  Intent  to  desert  should  have  been 
formed  at  the  time  tbe  party  left  his  home,  but 
it  is  saffident  if  he  afterwards  determines  to 
deaert,  and  persists  in  such  determination. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  17,  Divorce,  SS  107,  109,  112.] 

3l   Sa3IX  —  EVIDENCK  —  SUJTICIEMOT  —  COB- 
BOBOBATIVX  EVIDEI^CE. 

TTnder  a  statute  requiring  corroborative 
evidence  of  desertion  in  order  to  obtain  a  divorce, 
testimony  of  other  witnesses  is  not  required; 
hot  it  is  sufficient  if  tbe  circumstnnces,  as  shown 
by  the  ezpr««sion8  and  conduct  of  the  defend- 
ant, together  with  the  letters  of  the  parties, 
corroborate  the  testimony  of  the  complainant 

lEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  17.  Divorce,  H  405,  407.] 

Pitney,  Swayze,   and   Green,  JJ.,  dissenting, 


Appeal  from  Court  of  Cbnncery. 

Bill  for  divorce  by  Ada  H.  Foote  against 
Henry  H.  Foote.  From  a  decree  for  de- 
fendant plalntlfl  appeals.  Reversed,  and 
Judgment  directed. 

Cortlandt  Parker,  for  appellant  Henry  O. 
Pitney,  Jr.,  for  respondent 

VBOOM,  J.  Tbe  bill  In  this  case  was 
filed  by  tbe  appellant  on  July  80,  1903, 
praying  divorce  on  the  ground  of  desertion, 
and  charged  that  the  defendant  for  more 
than  two  years  then  last  past  had  willfully, 
c<»itlnuedly,  and  obstinately  deserted  ber, 
without  any  Just  cause  or  Justification  there- 
for. To  this  bin  the  defendant  filed  an  an- 
swer denying  the  desertion  charged,  and 
he  also  filed  a  cross-biU  praying  for  a  di- 
vorce on  the  ground  of  an  alleged  desertion 
of  blm  on  the  part  of  tbe  complahiant  The 
defendant  tailed  to  appear  at  tbe  taking  of 
depositions,  and  offered  no  evidence  to  sus- 
tain either  his  answer  or  cross-bllL 

The  parties  to  this  suit  were  married  at 
Elizabeth,  K.  J.,  on  the  12th  day  of  October, 
1886,  and  continued  to  reside  there  until 
June,  1901.  They  lived  first  with  the  mother 
of  the  complainant  subsequently  In  houses 
rented  by  the  defendant  until  the  year  1890, 
when  they  moved  into  a  house  built  with 
money  given  to  complainant  by  her  mother, 
and  there  they  lived  until  June,  1901.  Tbe 
defendant  had  been  employed  in  tbe  office 
of  Kountze  Bros,  in  New  York  City  at  a 
salary  of  $2,000  per  annum,  and  this  posi- 
tion he  lost  In  the  early  part  of  1901.  At 
this  time  a  mortgage  of  $1,000  in  addition 
to  a  mortgage  of  $2,000,  used  In  completing 
the  house,  was  placed  upon  It  to  pay  the 
debts  of  the  defendant  After  losing  bit 
position,  defendant  did  nothing  to  gain  a 
living,  and,  be  not  being  employed,  tb«y 
broke  up  housekeeping.  This  was  in  June, 
1901.  The  bouse  was  left  vacant  Com- 
plainant by  invitation  went  to  ber  mother's 
bouse,  and  defendant  to  bis  mother's  house 
In  Bllzabeth.  One  cblld,  a  daughter,  was 
bom  November  23, 1889,  still  living,  and  who 
Is  and  has  been  with  her  mother.  In  June, 
1892,  the  defendant  went  to  Laredos,  Tex., 
for  the  purpose  of  managing  an  electric 
plant  there.  This  move  was  with  the  con- 
sent and  knowled{;e  of  the  complainant  and 
it  was  the  intention  and  she  hoped  to  Join 
blm  and  live  there.  He  remained  In  Texas 
imtll  September,  1893,  when  he  returned  to 
Elizabeth  and  to  his  mother's  house.  And 
it  appeared  that  during  the  entire  period  of 
bis  residence  in  Texas  tbe  complainant  re- 
ceived from  blm  for  the  support  of  herself 
and  child  only  the  sum  of  $S0.  Of  this  sum 
she  applied  $7  for  her  child's  use,  the  balance 
she  applied  to  the  payment  of  debts  of  tbe 
defendant 

After  reaching  Texas,  In  1892,  the  defend- 
ant wrote  to  his  wife,  as  she  testifies,  about 
every   two   weeks,    until    August    11,    1892. 
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These  letters  were  In  evidence,  and  sbow 
tbat  tbe  defendant  was  doing  well  in  bis 
position  there,  and  these  letters  may  b* 
termed,  as  on  the  argument  they  were,  "kind- 
ly,  If  not  proportionately  loving";  but  there 
was  not  In  tiiem  a  word  of  her  coming  to 
Texas  or  of  the  probabilities  of  bis  support- 
ing her.  That  the  complainant  was  willing 
to  go  to  Texas  appears,  and  that  she  was 
to  go  was  a  part  of  the  arrangement  under 
which  she  gave  her  consent  to  his  going. 
After  bis  letter  of  August  11,  1892,  from 
Laredos,  Tex.,  be  ceased  writing,  and  in 
fact  did  not  write  to  bis  wife  again  until 
September  17,  1893.  After  writing  to  b!m 
'  six  or  seven  letters  which  remained  unan- 
SA'ered,  she  wrote  blm  January  5.  183i>, 
withdrawing  her  consent  to  bis  remaining 
longer.  This  letter  is  important,  and  Is  as 
follows:  "Dear  Harry:  It  is  now  five 
months  since  I  have  heard  -from  yon.  Will 
you  not  be  kind  enough  to  tell  me  in  what 
state  of  mind  you  expect  me  to  spend  tbe 
rest  of  my  life?  I  gave  my  approval  when 
yon  proposed  X<aredo6,  trusting  it  would 
prove  conducive  to  tbe  comfort  of  both  of 
us.  I  now  withdraw  my  consent  to  your  re- 
maining any  longer.  Very  sincerely,  Ada 
Hendrickson  Foote."  This  letter  was  sent 
defendant  by  registered  mall  and  received  by 
blm,  as  appeared  from  tbe  registry  return 
receipt  To  it  he  made  no  reply.  Prior, 
however,  to  tbe  sending  of  this  letter,  tbe 
complainant  wrote  to  her  husband  tbe  fol- 
lowing letter,  which  was  sent  blm  by  reg- 
istered mall  and  received  by  blm:  "Hy 
dear  Harry:  It  is  now  eleven  weeks  since 
I  have  bad  a  line  from  you.  In  this  time  I 
have  written  and  mailed  yon,  th!s  makes 
Boven  letters.  I  understand  tbat  letters  have 
been  received  from  you  by  a  memlier  of  the 
family.  Ftom  tbe  silence  I  Judge  no  mes- 
sage was  sent  to  your  wife  or  child.  Can 
It  be  possible  yon  are  so  ill  or  disabled  as 
not  to  be  able  to  write?  Is  there  no  one  who 
will  use  a  pen  for  you?  Can  you  give  me 
an  explanation  of  your  silence?  Your  wife. 
P.  S.  I  hope  that  you  will  arransre  for  tbe 
payment  of  tbe  interest  which  fails  due  on 
the  4tb  of  Dec.  My  bouse  rent  does  not 
cover  this  as  three  hundred  dollars  have  al- 
ready been  drawn  and  mama  is  quite  unable 
to  pay  In  advance.  Recollect  I  have  never 
considered  this  my  debt  I  signed  the  mort- 
gage to  relieve  you  of  temporary  embarrass- 
ment, and  do  not  expect  to  be  placed  In  an 
embarrassing  position  myself.  A.  H.  F." 
This  letter  was  also  unanswered. 

On  September  17, 1893.  the  defendant  writes 
to  bis  wife,  after  this  long  silence,  and  an- 
nounces tbat  he  is  about  to  return  home,  not 
a  word  to  account  for  bis  failure  to  write  to 
complainant  for  over  a  year,  but  asking 
whether  "it  is  possible  for  blm  to  obtain  for- 
giveness for  what  I  have  not  done,"  and  ex- 
pressing obligations  to  tbe  mother  of  bis  wife 
lor  her  \(indness  to  complainant  and  his  child. 


This  letter  was  received  by  complainant  while 
at  her  mother's  house  in  Pine  Hill,  N.  1^ 
where  It  was  addressed.  To  it  no  reply  was 
made,  and  after  defendant's  conduct  towards 
her  none  could  have  been  expected.  Defend- 
ant did  not  seek  her  out  either  at  Pine  Hill, 
or  later  at  her  bouse  in  Elizabeth,  when  she 
returned  there,  and  she  did  not  even  see  him 
on  the  street  until  tbe  following  March,  1894. 
He  was  in  Elizabeth  at  bis  mother's  house,  as 
complainant  knew,  but  he  failed  to  go  to  her, 
or  provide  or  attempt  to  provide  In  any  way 
for  her  support  Meeting  defendant  on  the 
street  in  March,  she  bowed  to  him.  This  was 
on  the  Wednesday  before  Easter  Sunday.  On 
this  same  day  be  wrote  and  made  the  re- 
quest of  complainant  that  she  should  take  her 
Easter  communion  with  him  at  Christ 
Church,  and  at  the  7  o'clock  celebration ;  that 
he  would  meet  her  on  the  street  and  go  with 
her.  To  this  complainant  properly  and  In- 
dignantly replied  tbat:  "Before  consenting 
to  your  proposition  to  take  the  Holy  Sacra- 
mept  with  you  on  Sunday  next  I  would 
rather  have  a  few  minutes  conversation  with 
you.  It  seems  to  me  that  after  such  a  sepa- 
ration as  we  have  had,  nearly  two  years,  I 
would  choose  to  have  tbe  meeting  here,  and 
not  on  the  street  Come  here  to  my  mother's 
bouse  at  eight  o'clock  this  evening,  when  I 
feel  sure  there  will  be  no  intermptionfl." 

Defendant  went  to  tbe  house  of  Mra  Hend- 
rickson, as  requested,  and,  as  appears  from  the 
evidence,  when  requested  by  his  wife  to  give 
her  some  explanation  of  the  long  time  he  had 
been  away,  and  all  tbe  time  he  bad  been  In 
Elizabeth,  and  bis  failure  to  write  or  to  come 
and  see  complainant,  she  testified,  on  being 
asked  what  did  he  say:  "He  made  no  an- 
swers, except  'Nothing,'  *I  don't  know,'  and 
then  said  he  must  go.  I  said:  'But  why 
must  you  go?  This  may  be  tbe  chance  of 
your  life.  It  is  the  chance  of  your  life.  Why 
cannot  yon  tell  me  why  yon  have  been  away 
from  me  and  neglected  me  for  these  years  and 
deserted  me?'  He  said  that  he  bad  to  go, 
that  he  bad  made  an  appointment  with  the 
organist,  tbat  be  had  to  go,  and  so  be  went" 
This  stands  without  contradiction  in  the  case. 
Tbe  defendant  bad  set  up  In  bis  cross-bill  that 
he  bad  no  opportunity  to  talk  privately  with 
bis  wife,  by  reason  of  the  presence  of  the 
mother  and  brothers  in  the  room ;  but  even 
this  puerile  excuse  is  set  at  rest  by  the  testi- 
mony of  bis  wife  tbat  he  could  even  with  the 
mother's  presence  in  the  room  have  had  a  pri- 
vate conversation  with  her,  bad  he  desired  It, 
and  after  his  conduct  to  her  she  could  justly 
say  that  he  might  well  and  unquestionably 
talk  of  family  matters  before  one  who  bad 
been  compelled  to  support  her  and  her  child. 
After  writing  some  notes  to  bis  wife  offering 
to  render  her  assistance,  and  proffers  of  ser- 
vice, but  not  doh^  anything  for  her  or  seeing 
her,  she  wrote  him  tbat  she  would  like  t» 
meet  blm  at  tbe  bouse  of  a  friend  and  a  rela- 
tion of  the  defendant    She  met  him.  and,  a» 
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8be  testifies,  notblng  particular  occurred; 
that  notbing  at  all  was  said  by  him  as  to  tak- 
ing care  of  her,  and  farther  she  testified :  "I 
wished  he  would  say  It  when  I  sent  there.  I 
hoped  he  would."  And  being  asked,  if  sacta 
a  thing  had  occurred  and  any  provisionary  of- 
fer of  proTlsion  been  made,  wbat  would  have 
been  her  response,  she  replied:  "I  would 
have  gone  to  him  t^adly."  Subsequently  and 
on  May  21,  1894.  defendant  wrote  to  his  wife 
announcing  that  he  was  going  away  on  a  busi- 
ness trip  and  expressing  a  desire  to  see  her 
for  a  few  minutes.  After  this  his  letters 
ceased,  and  he  made  no  efforts  to  see  his  wife, 
nor  did  he  do  anything  for  her  in  any  way. 
Finally,  in  April,  1895,  nearly  a  year  having 
elapsed,  she  wrote  him,  saying:  "In  all  your 
notes  to  me,  over  a  year  ago,  by  the  by,  you 
assure  me  of  your  anxiety  to  do  something  for 
me.  Ton  can  do  something  for  me,  and  now. 
Tell  me  why  you  so  suddenly  ceased  to  be 
anzlons  to  please  me?  Have  you  forgotten 
that  I  am  your  wife?"  To  this  letter  there 
Is  no  reply,  and  after  that  all  communications 
and  Interviews  ceased.  No  offer  was  made  by 
defendant  to  resume  marital  relations,  nor 
was  there  any  effort  made  by  him  to  supixirt 
or  provide  for  his  wife  and  child.  The  testi- 
mony of  her  brother  corroborates  the  testi- 
mony of  the  complainant  that  defendant  nev- 
er returned  to  her  after  his  return  from  Tex- 
as, and  contributed  nothing  for  her  support 
The  learned  vice  chancellor,  in  his  conclu- 
sions filed  in  the  court  below,  has  treated  this 
case  as  one  of  constructive  desertion,  and  says 
that,  although  the  husband  and  wife  were 
separated,  there  was  no  willful  and  obstinate 
desertion  committed  by  either.  He  imparts 
into  the  case  the  notion  that  wbat  he  terms 
the  original  separation  in  1891  was  due  to  the 
liabituai  drunkenness  of  the  defendant,  and 
Insists  that,  while  the  failure  of  the  husband 
to  support  his  wife,  growing  out  of  his  habit- 
ual drunkenness,  may  Justify  the  wife  in 
leaving  him  and  prevent  the  separation  so 
caused  from  being  charged  against  her  as  a 
willful,  continued,  and  obstinate  desertion, 
but  that  it  does  not  follow  In  such  a  case  that 
the  husband  is  guilty  of  such  desertion.  But 
this  cause  Is  not  one  of  constructive  desertion. 
The  separation  in  1881,  due  to  the  defend- 
ant's loss  of  employment  and  Inability  to 
maintain  his  house  and  family,  is  not  pretend- 
ed by  the  complainant  to  have  been  the  com- 
mencement of  that  actual  desertion  which 
forced  the  complainant,  reluctantly  perhaps, 
to  file  the  bill  In  this  case.  At  this  time  there 
is  no  evidence  in  the  case  of  the  drunkenness 
of  the  defendant,  nor  did  the  complainant 
know  why  be  had  lost  his  i>OBltion  in  New 
York.  Wbat  she  did  Icnow  was  that  by  rea- 
Mn  thereof  he  was  without  means  of  support 
for  her,  and  that  she  was  obliged  to  mortgage 
ber  house  for  an  additional  sum  of  $1,000  to 
pay  his  debts.  She  was  compelled  to  accept 
ber  mother's  invitation  to  go  to  ber  house, 
while  the  defendant  went  to  reside  with  bis 


mother.  But  there  was  no  separation  beyond 
that  The  defendant,  with  the  express  con- 
sent of  the  complainant,  accepted  employment 
In  Texas,  and  left  Elizabeth  wltb  the  hope  of 
sncceeding  there  and  eventually  sending  for 
bis  family.  His  course  there  has  already 
been  mentioned,  and  the  withdrawal  by  the 
complainant  of  her  consent  to  his  remaining 
longer.  After  a  long  silence  the  defendant,  In 
September,  1893,  returned  to  bis  mother's 
house  in  Elizabeth,  but  not  to  bis  wife ;  nor 
has  he  ever  returned  to  her,  never  offered  to 
resume  the  marital  relation,  nor  to  provide 
for  her  as  in  duty  he  was  lK>nnd  to  do.  This 
conduct  is  wbat  constitutes  the  actual  deser- 
tion of  the  complainant  on  the  part  of  the  de- 
fendant When  the  Intention  to  desert  be- 
came fixed  in  the  mind  of  the  defendant,  the 
complainant  has  been  unable  to  say ;  but  bis 
actions,  and  the  corroborative  circumstances 
under  which  the  circumstances  took  place, 
can  leave  no  doubt  that  such  a  determination 
was  reached  long  prior  to  the  two  years  be- 
fore the  filing  of  the  bill  In  this  case.  As  was 
said  In  this  court.  In  the  case  of  Carroll  v. 
Carroll,  68  N.  J.  Eq.  727,  61  Atl.  383:  "It 
Is  not  necessary  to  begin  a  desertion  that  tne 
deserter  Intends  to  desert  at  the  time  he 
leaves  his  home.  If  the  proof  establishes 
that  he  at  any  time  while  absent  from  his 
home  determined  that  from  thenceforth  he 
would  desert  his  wife,  and  that  determination 
is  persisted  In  willfully,  continuously,  and  ob- 
stinately for  the  statutory  period,  that  will 
constitute  desertion  within  the  statute." 

I  fail  to  see  any  foundation  for  the  sug- 
gestion made  In  the  opinion  below  that  there 
was  any  concealment  as  to  the  cause  of  their 
separation,  so  far  at  least  as  the  complainant 
Is  concerned.  That  she  may  not  be  able 
to  state  the  reason  or  cause  thereof,  or  even 
understand  the  conduct  of  her  husband,  is 
Indeed  possible;  but  I  fail  to  find  anything 
In  ber  testimony  Indicating  the  suppression 
of  any  facts  bearing  upon  her  unfortunate 
position,  and  to  my  mind  ber  narrative  was 
frankness  Itself.  As  was  said  by  Lord 
Penzance,  in  Yeatman  v.  Yeatman,  L.  E. 
1  P.  &  Dlv.  489:  "A  wife  Is  entitled  to  her 
husband's  society  and  the  protection  of  his 
name  and  bouse  in  cohabitation.  The  per- 
manent denial  of  these  rights  may  be  ag- 
gravated by  leaving  her  destitute,  or  mitigat- 
ed by  a  liberal  provision  for  her  support;  but 
if  the  cohabitation  is  pat  an  end  to  without 
the  consent  of  the  wife,  and  without  the 
intention  of  renewing  It,  the  matrimonial 
offense  of  desertion  Is  In  my  Judgment  com- 
plete." I  am  constrained  to  the  belief  that 
the  manifestations  of  affection  of  the  defend- 
ant for  his  wife  and  child  in  the  letters 
offered  In  evidence  were  absolutely  Insincere, 
and  I  concur  with  the  view  of  Pitney,  V.  C, 
in  Coe  V.  Coe  (N.  J.  Ch.)  69  Atl.  1059,  that 
"the  duty  of  the  husband  to  love  and  support 
his  wife  Is  a  practical  duty,  and  not  per- 
formgil    by    a    manifestation    of   sentiment 
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without  corresponding  conduct."  Tbe  testi- 
mony In  this  case  cannot  be  read  without 
reaching  the  conclusion  that  the  complainant 
was  most  desirous  that  her  husband  should 
return  to  her  and  honestly  perform  his  mari- 
tal duties  towards  her.  She  was  entitled 
to  his  protection,  and  she  was  entitled  to 
support  both  for  herself  and  child.  Her 
last  appeal  to  him,  made  eight  years  before 
the  bringing  of  this  suit,  and  ending  with 
the  words  "have  you  forgotten  I  am  your 
wife,"  should  have  awakened  the  defendnnt 
to  a  sense  of  the  duty  he  owed  to  his  wife, 
had  he  not  been  absolutely  determined  upon 
deserting   her. 

It  was  Yurther  Insisted  that  the  corrobora- 
tive testimony  offered  by  the  complainant 
did  not  extend  to  all  the  essential  elements 
of  the  matrimonial  offense  of  desertion  de- 
fined by  our  statute.  It  was  held  in  this 
court,  in  the  case  of  McShane  t.  McShane, 
45  N.  J.  Eq.  342,  19  Atl.  465,  that  a  divorce 
would  not  be  granted  on  the  unsupported 
testimony  of  the  petitioner  as  to  the  cause 
of  the  desertion.  The  same  ruling  has  been 
bad  In  m.iny  other  cases  in  this  state.  In 
the  McShane  Case  there  was  absolutely  no 
testimony  of  any  kind  as  to  the  desertion, 
save  that  of  the  petitioner,  and  the  master, 
in  his  opinion  which  was  approved  by  tliis 
court,  adverts  to  the  fact  that  the  petitioner 
had  destroyed  the  letters  wrtten  to  him  by 
bis  wife,  which  he  says,  in  the  abseuce  of 
oral  proof,  might  have  been  of  service  to 
him  in  that  suit.  This  confirms  the  viev/ 
that  it  Is  not  the  testimony  of  other  wit- 
nes.ses  that  is  requisite  as  corroborative  evi- 
dence. If  the  circumstances  of  the  case, 
as  shown  by  the  expressions  and  conduct  of 
the  defendant,  together  with  the  letters  of 
the  parties,  all  corroborate  the  testimony 
of  the  complainant,  the  case  Is  complete. 

Such  a  case  has  In  my  opinion  been  made 
here,  and  I  think  the  decree  below  should  be 
reversed,  and  the  record  remitted  to  the  Court 
of  Chancery,  with  direction  to  enter  a  de- 
cree granting  the  divorce  as  prayed. 

PITNEY,  SWAYZE,  and  GREEN,  JJ.,  dis- 
sent. 


MUMMA  T.  BA8TON  &  A.  R.  CO.  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  19,  W06.) 

1.  Appeal — Recohd — Amendment. 

Reversible  error  is  apparent  in  any  judg- 
ment record  where  an  entry  nould  indicate 
that  the  plaintiff  below  had  suffered  a  voluntary 
nonsuit  after  the  case  was  given  to  the  jury 
and  tlie  jury  had  retired.  But,  it  that  be  the 
only  error  complained  of,  and  the  coui-se  of 
the  trial,  as  shown  by  the  evidence  and  ruling 
sent  up  with  the  bill  of  exception,  should  further 
indicate  that  the  entry  is  untrue,  an  amend- 
ment in  the  lower  court  might  be  permitted. 

[Ed.  Note. — For  cnnes  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  H  218,  22^  271.] 


2.  Neolioence— EviDXKCE— DiBEcnita    Vbb- 

DICT. 

(a)  The  maxim,  "Res  ipsa  loguitur,"  as  de- 
fined in  our  courts,  considered  and  applied. 

(b)  The  rule  that,  where  fair-minded  men 
might  honestly  differ  as  to  the  conclusions  to 
be  drawn  from  facts,  whether  controverted  or 
uncontroverted,  the  question  at  iissue  should  go 
to  the  jury,  stated  and  applied. 

[Ekl.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Trial,  (  337.] 

3.  Same. 

Cases  in  other  jurisdictions  considered  and 
applied,  or  distinguished. 

4.  Railboads  —  Fbiohtenino  Uobses  — Evi- 
dence—Nonsuii. 

When,  at  the  close  of  the  plaintiff's  case, 
the  evidence  mi);ht  support  the  conclusion  that 
a  servant  of  the  defendants,  while  in  charge 
of  a  locomotive  engine,  without  cars  attached, 
standing  under  or  creeping  out  from  under  a 
tiighway  bridge,  caused  the  engine  whistle  .to 
be  sounded  and  steam  to  be  emitted  suddenly  and 
without  reason,  so  far  as  disclosed  by  the  evi- 
dence, and  that  by  or  through  such  act  a 
horse  passing  over  the  bridge  was  frightened 
and  a  traveler  suffered  serious  i)odily  injury, 
held  that,  under  i)otli  or  either  of  the  princi- 
ples discussed,  a  judgment  of  nousuit  ought  to 
be  reversed  and  for  nothing  boiden. 

[Ed.  Note.— For  oases  in  point,  see  Cent  Dig. 
vol.  41.  Railroads,  i  13C7.1 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  Amos  Mumma  against  the  Eas- 
ton  &  Amboy  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed, and  new  trial  awarded. 

This  was  an  action  of  tort,  brought  in  the 
Supreme  Court  by  the  plaintiff  in  error,  plain- 
tiff below,  againat  the  defendants  in  error, 
defendants  below.  The  plaintiff,  in  his  dec- 
laration, averred  that  on  the  30th  day  of 
June,  A.  D.  1903,  the  defendants  were  the 
proprietors  and  operators  of  a  certain  rail- 
road, with  its  equipment,  In  the  township  of 
Bethlehem,  Hunterdon  county ;  that  a  certain 
public  highway  crossed  the  railroad  by  au 
overhead  bridge,  near  the  village  of  Blooms- 
bury  ;  that  on  the  day  aforesaid  he  was  a 
passenger,  riding  in  a  carriage  drawn  by  one 
horse  oyer  and  along  the  said  highway,  and, 
while  crossing  the  said  bridge  and  directly 
over  the  railroad  tracks,  the  servants  of  the 
defendants  carelessly,  negligently,  and  un- 
necessarily blew  the  whistle  of  a  locomotive 
engine  which  was  directly  under  the  said 
bridge,  and  caused  a  large  amount  of  steam 
to  be  ejected  under  and  around  the  horse, 
whereby  the  horse  became  frightened  and 
overturned  the  carriage,  and  the  plaintiff 
was  violently  thrown  out  upon  the  ground, 
by  means  whereof  the  plaintiff  was  bruised 
and  injured,  and  became  and  is  side,  sore,  and 
lame,  and  so  will  continue  to  be,  and  has 
been.  Is,  and  will  l)e  hindered  from  attending 
to  his  business  and  deprived  of  the  gain.s 
thereof,  and  forced  to  expend  moneys  in  and 
about  his  care  and  cure,  to  the  damage  of 
the  plaintiff,  etc.  The  defendants  pleaded 
that  they  were  not  guilty  of  the  grievances 
charged.    The  issue  joined  between  the  pai^ 
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ties  was  sent  down  to  tb»  Hunterdon  circuit 
for  trial  before  on«  of  the  Justices  and  a  Jury. 
At  the  trial,  the  plaintiff  offered  evidence 
which,  so  far  as  need  now  be  stated,  tended 
to  establish  the  case  following:  The  plain- 
tiff was  about  ST  years  of  age,  and  for  some 
time  before  his  accident  had  been  employed 
by  the  International  Harvester  Company  as  a 
traveling  demonstrator  and  a  salesman.  On 
June  30,  1903,  he  was  at  Abel's  Hotel,  at 
Bloomsbury,  expecting  .to  see  John  S.  Piclcel 
(whose  place  of  abode  was  on  the  further 
side  of  the  railroad)  about  the  sale  of  a 
thresher  or  binder  to  Henry  House!,  a  resi- 
dent In  that  neighborhood.  After  the  midday 
dinner,  or  a  little  later,  Housel,  being  In  a 
hurry,  undertook  to  convey  the  plaintiff  In 
his  carriage  to  Plckel's  house  or  hotel.  The 
horse  was  shod  in  the  usual  manner,  and  the 
carriage  was  an  open,  four-wheeled  vehicle, 
with  tires  of  metal,  not  rubber.  In  driving 
towards  Pldcel's  abode  they  first  crossed  the 
railway  traciss  of  the  Central  Railroad  Com- 
pany of  New  Jersey,  and  then  approached  the 
overhead  highway  bridge  mentioned  in  the 
declaration.  This  bridge  was  an  ordinary 
country  bridge  over  a  railway  cut,  was  wide 
enough  for  two  vehicles  to  pass  thereon,  was 
floored  with  planks  which  were  about  20 
feet  above  the  rails,  and  was  open  at  the 
sides,  save  for  the  iron  railings  or  gratings. 
ks  Housel  and  the  plaintiff  approached  the 
bridge  on  their  outward  way,  they  stopped, 
looked,  and  listened,  but  saw  and  heard  noth- 
ing. They  crossed  the  bridge  and  reached 
Plckel's  house  safe.  He  not  being  at  home, 
they  soon  turned  about  and  set  forth  on  the 
return  to  Bloomsbury.  As  they  approached 
the  bridge  In  this  direction,  they  drove  down 
a  slope,  crossed  a  low  or  flat  place  in  the 
road,  and  then  made  a  sharp  ascent  to  the 
bridge.  By  reason  of  the  side  of  the  cnt  the 
men  could  not  see  the  railroad  tracks,  or  any 
engine  or  car  that  might  be  standing  thereon 
under  the  bridge  or  close  thereto  on  either 
side,  until  they  were  actually  upon  the  bridge 
or  nearly  so.  A  field  of  growing  com  upon 
the  right  or  east  side  also  interfered  with 
their  view  of  the  railroad.  When  within 
a  few  paces  of  the  bridge,  Housel  stopped 
ills  horse  or  drew  him  down  to  a  slow  walk. 
Xothing  being  seen  or  heard  by  either  man, 
they  drove  upon  the  bridge,  and  had  gone 
a  little  beyond  the  middle  of  it,  when  the 
whistle  of  a  locomotive  engine  standing  up- 
on the  rails  beneath  was  blown  three  or  four 
times,  and  the  engine  moved  slowly  east- 
ward, emitting  steam  which  came  up  in  clouds 
through  the  cracks  between  the  planks,  and 
enveloped  the  horse  and  men.  The  animal 
crooched,  plunged,  breaking  the  harness,  and 
ran  away.  The  plaintiff  was  thrown  out  of 
the  carriage  as  they  descended  the  slope 
away  from  the  bridge,  and  sustained,  besides 
bruises,  a  fracture  of  his  arm,  a  compound 
fracture  of  the  tibia,  and  a  displacement  of 
the  kneecap.  He  had  not  recovered  from  his 
(njuries  at  the  time  of  the  trial,  December  IS, 
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1901,  and  doubt  was  expressed  by  the  medi- 
cal witnesses  respecting  his  recovery  at  any 
later  day.  The  plaintiff  had  lost  his  position 
with  the  harvester  company  by  reason  of  in- 
ability to  do  the  work  whidi  he  had  formerly 
done.  When  the  plaintiff  rested,  a  motion 
for  a  nonsuit  was  made  on  behalf  of  the  de- 
fendants, on  the  grounds  that  the  defendants 
were  not  shown  to  have  been  guilty  of  any 
negligence  in  the  operation  of  the  railroad, 
and  that  the  plaintiff  was  guilty  of  contrib- 
utory negligence.  This  motion  was  granted 
by  the  court  on  the  former  ground,  for  the 
reason  that  It  was  not  shown  that  the  engine- 
man  knew  that  any  persons  were  crossing 
the  bridge,  and  that  It  was  not  shown  that 
the  whistle  was  blown  where  the  engineman 
had  no  right  to  blow  It  or  was  not  bound  to 
blow  It.  To  this  ruling  an  exception  was 
prayed  and  sealed.  Judgment  was  Altered 
upon  the  nonsuit,  and  thereupon  a  writ  of 
error  was  sued  out  Error  was  specially  as- 
signed In  that  the  Judgment  was  contrary 
to  law,  because  the  evidence  showed  that 
the  defendants  were  guilty  of  negligence 
which  resulted  in  Injury  to  the  plaintiff. 

William  C.  Gebhardt,  for  plaintiff  In  error. 

To  blow  a  whistle  or  let  off  steam  under 
the  circumstances  revealed  by  the  proofs, 
whether  the  engineman  knew  that  the  plain- 
tiff was  passing  over  the  bridge  or  not,  was 
such  negligence  as  to  require  explanation 
or  excuse  from  the  defendants. 

On  the  proofs  made  by  the  plaintiff,  there 
was  a  question  for  the  Jury  whether  the  en- 
gineman must  not  have  heard  the  horse  and 
carriage  upon  the  bridge,  and  thus  have  been 
aware  of  the  presence  of  travelers. 

H.  B.  Herr,  for  defendants  In  error. 

No  negligence  was  shown  which  would  en- 
title the  plaintiff  to  recover. 

The  opinion  of  the  court,  the  foregoing 
statement  of  the  case  having  been  made,  was 
delivered  by  GREEN,  J. 

1.  In  our  examination  of  the  case  we  are 
at  once  confronted  by  this  portion  of  the 
Judgment  record:  "That  the  Junxrs  •  •  • 
went  fnmi  the  bar  of  the  court  to  consider 
of  their  verdict,  •  •  ♦  and,  after  the 
said  Jurors  had  considered  thereof  and 
agreed  among  themselves,  they  returned  to 
the  said  bar  to  give  their  verdict  in  this 
behalf,  upon  which  the  said  Amos  Mumma 
comes  not,  nor  does  he  further  prosecute 
his  suit,"  etc.  This  entry  would  Indicate 
that  the  plaintiff  below  had  suffered  a  volun- 
tary nonsuit  after  the  case  had  been  given 
to  the  Jury  and  the  Jurors  had  retired.  Such 
a  course  was  permissible  to  a  plaintiff  at 
common  law  (Bauman  v.  Whiteley,  57  N.  J. 
Law,  487,  4S9,  31  Atl.  982),  but  was  forbidden 
In  our  practice,  first  by  rule  of  .the  Supreme 
Court,  and  later  by  jwsltive  statute.  See. 
now,  P.  L.  1903,  p.  580,  {  160.  For  such 
wror  In  the  record  a  reversal  at  the  hands 
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of  this  court  would  be  proper.  See  BoUlna 
T.  Atlantic  City  R.  R.  Oo.  (1904)  70  N.  J. 
Law,  664,  667,  58  Atl.  344.  NeTertheleBS, 
were  tbe  Judgment  otherwise  to  be  Bustalned, 
we  mlgbt  refrain  from  reversing  on  this 
ground  alone,  because  a  glance  at  tbe  printed 
case  shows  that  the  entry  la  untrue;  the 
plaintiff  having  been  nonsuited  by  order  of 
the  presiding  Justice,  before  any  evidence 
was  offered  by  the  defendants  and,  of  course, 
before  the  case  was  given  to  the  Jury.  Un- 
der such  circumstances,  the  poatea  and  Judg- 
ment might,  and  doubtless  would,  be  amend- 
ed in  the  Supreme  Court  See  1  Tldd's  Pract 
(9th  Kng.  Ed.)  pp.  718,  714;  2  Tldd's  Pract 
(9th  Eng.  Bd.)  p.  942;  1  Chit  Arch.  Pract 
(12th  Eng.  Ed.)  pp.  545-647;  Apgar's  Adm'r 
V.  Hller  (1864)  24  N.  J.  Law,  80S. 

2.  On  a  closer  ezamlnatl<m  of  the  record, 
and  of  the  evidence  sent  np  with  tbe  bill 
of  exception,  we  think  that  there  are  two 
legal  principles  which,  singly  or  together, 
mlgbt  and  should  have  controlled  the  ac- 
tion of  the  learned  trial  Justice  on  the  mo- 
tion to  nonsnit  These  principles  may  be 
briefly  set  forth. 

(a)  Tbe  first  is  found  In  tbe  maxim,  "Res 
Ipsa  loquitur" — literally  translated,  "The 
thing  itself  speaks."  This  principle  is  that 
when,  through  any  Instrumentality  or  agency 
under  the  management  or  control  of  a  de- 
fendant or  his  servants,  there  Is  an  occur- 
rence^  injurious  to  tbe  plaintiff,  which  in 
tbe  ordinary  course  at  things  would  not  take 
place  if  the  person  in  control  were  exercis- 
ing due  care,  the  occurrence  Itself,  in  the 
absence  of  explanation  by  tbe  defendant 
affords  prima  facie  evidence  that  there  was 
want  of  due  care.  Bee  Thompson  on  Neg. 
H  15,  7635;  Smith  on  Neg.  p.  •246;  Skinner 
T.  Railway  Oo.  (1850)  5  Exch.  787,  789;  Scott 
V.  London  Dock  Co.  (1865)  8  Hurl.  &  Colt 
see,  601;  Excelsior  Electric  Co.  v.  Sweet 
(1894)  57  N.  J.  Law,  224,  227-229,  30  Atl. 
653;  Sheridan  v.  Foley  (1895)  58  N.  J.  Law, 
230,  232,  233,  33  Atl.  484;  Ctonsol.  Tract  Co. 
V.  Thalhelmer  (1896)  50  N.  J.  Law,  474,  476, 
87  AU.  132;  Bergen  (Dounty  Traction  Oo.  v. 
Demarest  (1896)  62  N.  J.  Law,  755,  756,  42 
Ati.  729,  72  Am.  St  Rep.  685;  Shay  v.  Cam- 
den &  Sub.  By.  Co.  (1901)  66  N.  J.  Law,  334, 
835,  49  Atl.  547;  Paynter  v.  Bridgeton,  etc.. 
Traction  Co.  (1902)  67  N.  J.  Law,  619,  625, 
62  Atl.  367. 

(b)  The  second  principle— or,  better,  rule — 
Is  that  where  fair-minded  men  might  honest- 
ly dlflTer  as  to  the  conclusions  to  be  drawn 
from  facts,  whether  controverted  or  uncon- 
troverted,  tbe  question  at  issue  should  go  to 
tbe  jury.  See  Thompson  on  Trials,  U  1664- 
1666;  Thompson  on  Neg.  i  7634;  Penn.  R. 
Co.  V.  Matthews  (1873)  86  N.  J.  Law,  531, 
532;  Bahr  v.  Lombard  &  Ayres  Co.  (1890) 
68  N.  J.  Law,  233.  236,  21  Atl.  190,  23  Atl. 
167;  D.,  L.  &  W.  R.  (3o.  V.  Shelton  (1803)  55 
N,  J.  Law,  342,  344,  28  AU.  937.  This  rale 
Is  particularly  applicable  to  cases  involving 


negligence,  inasmuch  as  negligence  is  not 
so  much  a  fact  in  itself  as  a  logical  Inference 
from  a  collocation  of  facts.  See  Wharton 
on  Neg.  §  420;  Thompson  on  Neg.  |  7634; 
Thompson  on  Trials,  |  1663;  Cent.  B.  R.  (30.  v. 
Moore  (1854)  24  N.  J.  Law,  824,  882;  Newark 
Pass.  Ry.  Oo.  v.  Block  (1893)  55  N.  J.  Law, 
605,  607,  608,  27  Atl.  1067,  22  L.  R.  A.  374; 
Traction  Oo.  v.  Scott  (1806)  58  N.  J.  Law,  682, 
685,  686,  34  Ati.  1004. 

Reviewing  the  evidence  on  the  part  of 
the  plaintiff,  with  these  principles  in  mind, 
we  perceive  that  it  tended  to  establish  this 
state  of  facts:  The  servant  of  the  defend- 
ants, in  charge  of  a  locomotive  engine  (seem- 
ingly without  can  attached),  caused  the 
whistle  of  the  engine  to  give  forth  sound 
and  steam  to  l>e  emitted  suddenly,  while  un- 
der a  highway  bridge  where  travelers  might 
lawfully  be  passing,  and  might  be  expected 
to  be  passing,  with  horses  and  vehlclea; 
and  this  the  servant  did  when  no  statutory 
or  other  rule,  so  far  as  the  evidence  dis- 
closed, appeared  to  require  tbe  blowing  of 
the  whistle.  Through  this  act  of  tbe  de- 
fendants' servant  Injury  befell  tbe  plaintiff. 
Such  a  prima  facie  case,  made  by  the  plain- 
tiff, properly  called  for  explanatory  evidence, 
at  the  least  on  the  part  of  tbe  defendants. 
So  to  hold  will  put  the  present  case  In  accord 
with  Sheridan  v.  Foley  (1805)  58  N.  J.  Law, 
at  pages  232,  233,  S3  AtL  484;  Trenton  Pass. 
Ry.  Oo.  V.  Cooper  (1807)  60  N.  J.  Law,  210, 
221,  37  Atl.  730,  38  L.  R.  A  637,  64  Am.  St 
Rep.  692;  Bergen  (jounty  Traction  Co.  v. 
Demarest  (1898)  62  N.  J.  Law,  at  pages  756, 
757,  42  Atl.  729,  72  Am.  St  Rep.  685.  If  tbe 
act  of  the  servant  the  engine  driver,  were 
imusual,  and  emphasis  be  laid  upon  this 
characteristic,  then  to  hold  that,  because 
of  the  unusual  act  or  occurrence,  the  defend- 
ants were  required  to  put  in  explanatory, 
if  not  exculpatory,  evidence,  will  also  har- 
monize tbe  present  case  with  Bahr  v.  Lom- 
bard &  Ayres  Oo.  (1890)  58  N.  J.  Law,  .uiS, 
238,  239,  21  Ati.  190,  28  Atl.  167;  BitUe  v. 
Camd.  &  Atl.  R  Co.  (1803)  55  N.  J.  Law, 
615,  622,  28  Atl.  905,  23  L.  R  A.  283;  Mc- 
Cann  v.  Consol.  Tract  Co.  (1896)  59  N.  J. 
Law,  481,  484,  36  Atl.  888,  88  L.  B.  A.  236; 
Ayars  v.  Oamd.  &  Sub.  By.  Co.  (1899)  63  N. 
J.  Law,  416,  410,  43  Aa  67&  See,  also,  M. 
S.  J.  &  A.  Ry.  Co.  T.  Fullarton  (1863)  14  O. 
B.  (N.  S.)  54,  56-5a 

Furthermore,  the  case  so  made  by  the  plain- 
tiff was  one  upon  which  be  was  entitled  to 
have  a  finding  by  a  Jury,  because  whether 
the  facts  proved  on  his  part  spoke  of  action- 
able negligence  by  the  defendants  or  not 
was  at  least  a  matter  debatable  by  fair- 
minded  men.  See  Mahnken  v.  Freeholders 
of  Monmouth  (1898)  62  N.  J.  Law,  404,  407, 
41  Atl.  921.  The  question  was  not  what 
the  trial  Judge  would  infer  from  the  evi- 
dence, but  whether  the  Jury  might  legitimate- 
ly conclude  that  the  proofs  of  the  plaintiff 
showed  the  defendants  to  have  been  n^i- 
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gent  See  Newark  Pass.  By.  Co.  t.  Block 
(1883)  tS5  M.  J.  Law.  606,  807,  608,  27  Atl. 
1067.  22  Ik  B.  A.  874;  Traction  Co.  T.  Scott 
(1896)  S8  N.  J.  Law,  682.  686,  686,  S4  AtL 
10^  Inasmuch  aa  the  nonsuit  was  not 
baaed  upon  the  ground  of  contributory  negll- 
geace  In  the  plaintiff.  It  Is  scarcely  neces- 
saiy  to  say  that,  if  there  were  any  negll- 
fence  on  the  part  of  Housel,  the  owner  and 
driver  of  the  horse,  such  negligence  was  not 
Imputable  to  the  plaintiff,  who  appears  to 
have  been  riding  by  InTitation  only.  See 
Noonan  t.  Conaol.  Traction  Co.  (1900)  64 
a.  J.  Law,  679,  46  Atl.  77a  But,  in  grant- 
ing the  nonsuit  on  the  ground  that  the  de- 
fendants had  not  been  shown  to  be  guilty 
of  any  negligence,  the  learned  trial  Justice 
did  not,  aa  we  think,  allow  sufficient  force 
to  both  or  either  of  the  principles  above 
mentioned,  and  therefore  the  nonsuit  should 
not  stand. 

3.  A  few  cases  arising  Gn  other  Jorladlc- 
tlons  may  now  be  considered  and  applied, 
or  distlngalshed: 

Pennsylvania  R.  B.  Go.  v.  Bamett  (1869) 
69  Pa.  259,  265,  98  Am.  Dec.  346:  In  this 
case  the  plaintiff  below  sued  for  damages 
gostalned  through  the  negligent  blowing  of 
the  whistle  of  an  engine,  drawing  a  pas- 
senger train  on  the  defendant's  road,  while 
under  a  highway  bridge  over  which  the 
plaintiff  was  passing.  There  was  a  verdict, 
and  judgment  thereon  for  the  plaintiff  be- 
low, and  a  writ  of  error  sued  out  by  the 
railroad  company.  The  Supreme  Court  af- 
firmed the  Judgment,  and  said:  "The  sound- 
ing of  the  alarm  whistle,  as  the  train  was 
passing  under  the  bridge,  was  the  cause  of 
the  horses  becoming  frightened  and  running 
away,  and  the  injury  to  the  plaintiff  was  a 
resnlt  This  was  an  act  of  gross  negligence, 
and  a  safBdently  proximate  cause  of  the 
injury  to  make  the  company  liable  therefor." 
This  case  has  been  cited  as  an  authority 
In  this  court,  in  65  N.  J.  Law,  at  page  622, 
28  AtU  at  page  305,  23  L.  B.  A.  283. 

O,  CI,  a  &  St  L.  B.  B.  Co.  y.  David  (1902) 
106  IlL  App.  69-71 :  In  this  case  negligence 
was  averred  In  causing  the  blowing  of  the 
whistle  and  the  escape  of  steam,  when  an 
engine,  with  a  caboose  attached,  was  moving 
rapidly  towards  and  under  an  overhead 
wagon  bridge,  across  which  the  plaintiff  be- 
low was  driving.  There  was  a  verdict  and 
a  judgment  for  the  plaintiff,  and,  on  error. 
It  was  urged  for  reversal  chiefly  that  the 
defendants  had  been  guilty  of  no  negligence 
In  the  management  of  their  engine.  Affirm- 
ing the  Judgment  the  court  said:  "From 
the  peculiar  conditions  surrounding  the  ap- 
proach, her  view  of  the  trade  was  obstructed 
until  she  was  well  on  the  bridge;  and  It 
was  not  until  she  was  well  on  the  bridge 
that  she  knew  of  the  presence  of  the  engine. 
All  that  she  could  then  do  was  to  ke^  her 
horse  quiet  and  under  control  until  the  oi- 
glne  passed.  This  she  could  have  done,  be- 
cause of  the  age  of  the  horse  and  his  gentle 


dlspoeiticm,  had  it  not  been  for  the  sharp 
blasts  of  the  whistle  which  the  engineer 
recklessly  sounded  immediately  before  reach- 
ing and  while  under  the  bridge."  The  most 
noticeable  difference  between  the  facts 
brought  out  in  the  Illinois  case  and  in  the 
case  under  consideration  lies  in  this:  that 
in  the  one  it  Is  not  certain  that  the  engine 
driver  knew  more  than  the  probable  or  pos- 
sible nearness  of  travelers,  or  certain  ^liat 
the  engine  was  In  motion,  and  In  the  other 
he  did  know  of  the  actual  presence  of  one 
upon  the  overhead  bridge,  and  the  engine 
was  moving  rapidly. 

Mitchell  T.  N.  C.  &  St  L.  By.  Co.  0887) 
100  Tenn.  829,  830,  333,  46  &  W.  337,  40  L. 
R.  A.  426:  TlilB  was  an  action  for  dam- 
ages for  blowing  under  a  highway  bridge 
the  whistie  of  a  passing  engine,  which  fright- 
ened the  plalntUTa  moles  and  caused  them  to 
run  away,  throwing  him  out  and  injuring 
him.  When  the  plaintiff's  evidence  had  been 
offered,  the  defendant  demurred  thereto,  and 
the  question  of  negligence  went  to  the  court, 
which  ruled  against  the  plaintiff.  On  error 
in  the  Supreme  Court  It  was  said,  in  revers- 
ing the  lower  court,  "that  a  blowing  under 
a  bridge  Is,  in  the  absence  of  some  special 
necessity  therefor,  an  unnatural  and  reckless 
act  likely  to  cause  great  damage.  *  •  * 
The  proof  of  such  a  blowing,  imder  such  cir- 
cumstances, is  sufficient  to  authorize  a  pre- 
sumption of  negligence.  The  onus  is  shifted, 
to  explain  and  excuse  or  Justify  it,  upon  him 
who  does  it" 

Similar  as  tiiese  three  cases  are  to  the  case 
In  hand,  it  is  obvious,  when  the  underlying 
facts  are  borne  in  mind,  that  they  go  even 
further  hi  imposing  legal  liability  for  negli- 
gence than  we  now  find  It  necessary  to  go. 
We  might  hestiate  to  hold  that  a  prima  facie 
case  of  negligence  is  made  out  on  showing 
that  a  whistle  was  sounded  and  steam  was 
permitted  to  escape  under  a  highway  bridge, 
while  an  engine  (especially  one  drawing  a 
train)  was  passing  along  a  railroad,  and  yet 
be  ready  to  hold  negligence  or  not  a  question 
for  a  jury  in  a  case  like  the  present,  where- 
in the  proofs  might  justify  a  conclusion  that 
the  whistle  was  sounded  and  steam  permitted 
to  escape  suddenly,  while  an  engine,  without 
a  train  attached,  was  standing  under  or 
creeping  out  from  under  a  highway  bridge; 
In  the  former  case,  the  senses  of  sight  and 
hearing  might  warn  man  and  beast  of  the  ap- 
proach of  the  engine  and  train  before  the 
whistle  was  sounded;  in  the  latter,  there 
would  be  surprise  without  warning. 

Clearly,  the  decision  of  which  Lamb  v. 
Old  Colony  R.  R.  Co.  (1886)  140  Mass.  79,  81, 
2  N.  B.  932,  54  Am.  Rep.  449,  and  Phillips  v. 
N.  T.  Cent  R.  R.  Co.  (1895)  84  Hun,  412,  416, 
82  N.  Y.  Supp.  299,  are  examples,  are  not  In- 
consistent with  the  views  which  we  now  en- 
tertain. In  these  cases  the  respective  defend- 
ant companies  were  held  free  from  liability 
for  negligence,  because  It  was  shown,  either 
by  the  plaintiffs  own  proofs  or  by  the  de- 
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fendanfs,  that  the  "flring  up"  and  giving  out 
smoke,  complained  of  In  the  former  case, 
and  the  blowing  of  the  whistle,  complained 
of  In  the  latter,  were  acta  necessary  and  law- 
ful under  the  circumstances.  Furthermore^ 
If  the  distinction  between  a  moving  train  and 
a  standing  locomotive  engine  be  kept  in 
mind,  there  is  nothing  inconsistent  with  our 
present  views  In  the  cases  of  CIn.,  Ind.,  St 
L.  &  Chic.  Ry.  Co.  V.  Gaines  (1885)  104  Ind. 
52«,  4  N.  B.  34,  6  N.  B.  746,  S4  Am.  Rep.  334 
(criticised  in  100  Tenn.,  at  page  331,  45  S.  W. 
at  page  337,  40  L.  R.  A.  426);  Farley  v.  Har- 
ris et  al.  Rec'rs  (1898)  186  Pa.  440,  40  Atl. 
798;  and  Kelsey  v.  N.  Y.,  N.  H.  &  H.  R. 
R.  Co.  (1901)  181  Mass.  64,  68  N.  B.  8.  It 
need  only  be  said  that  these  cases  all  hold 
that  the  sounding  of  the  whistle  of  the  loco- 
motive engine  of  a  running  train,  while  cross- 
ing a  road  or  street,  either  above  or  below  the 
grade  thereof,  la  not  of  itself  negligence. 

4.  Whether  we  should  hold  that  proof  of 
tite  sounding  of  the  whistle  and  the  emission 
of  steam,  when  an  engine  of  a  running  train 
is  passing  under  or  over  a  public  way.  Is  not 
evidence  of  negligence  per  se,  following  the 
three  cases  above  mentioned,  or  whether  we 
should  hold  that  such  proof  presents  a  prima 
facie  case  of  negligence,  following  the  case 
cited  from  100  Tenn.,  45  8.  W.,  and  40  L.  R. 
A.,  is  a  matter  not  now  before  us,  and  upon 
It  we  express  no  opinion.  Suffice  it  now  to  say 
that  the  proofs  In  the  case  under  review  might 
support  the  conclusion  that  the  servant  of 
the  defendants,  while  In  charge  of  a  locomo- 
tive engine  without  cars  attached,  and 
standing  under  or  creeping  out  from  un- 
der a  highway  bridge,  caused  the  whistle  to 
be  sounded  and  steam  to  be  emitted  suddenly 
and  without  reason,  so  far  as  disclosed  by  the 
evidence,  and  that  by  or  through  such  act  a 
horse  passing  over  the  bridge  was  frightened, 
and  a  traveler  suffered  serious  bodily  injury. 

Wherefore,  applying  the  principles  dis- 
cussed, or  either  of  them,  we  hold  that  a  Jury 
question  was  raised,  and  that  the  Judgment 
of  nonsuit  should  be  reversed,  and  a  venire 
de  novo  awarded. 


In  re  WILEY'S  ESTATE. 

'Preroeatlve   Court   of   New   Jersey.    Nov.   23, 
1900.) 

1.  BhcECUTOBS  —  AccouNTiwa  —  Objections 
— Bttrdeh  ov  Proof. 

Where  an  item  in  an  executor's  account  is 
excepted  to,  the  burden  Is  thereby  cast  on  the 
accountant  to  sustain  it. 

FEd.  Note.— For  cflsea  in  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  §|  2170- 
2175.1 

2.  Samb— Debt  to  Executob— Retention— In- 
solvent ESTATI. 

An  executor  of  an  Insolvent  estate  is  not 
entitled  to  retain  a  debt  owing  by  the  testator 
to  him  in  full,  but  is  bound  to  accept  a  dividend 
to  the  mme  extent  as  other  creditors. 

[Ed.  Note. — For  crhcs  in  point,  see  Cent  Dig. 
roi.  22,  Executors  and  Administrators,  it  1012, 
1013.] 


3.  Same— OouNSSL  Fees. 

Where  it  waa  necessary  for  the  execntor's 
counsel  to  prepare  proofs  of  claims  on  two  life 
insurance  policies,  prepare  proper  affidavits  of 
death  and  to  attend  at  an  adjoining  town  to 
collect  the  policies,  on  which  the  testator  had 
borrowed,  the  snm  collected  bein^c  nearly  $3,900, 
the  executor  was  entitled  to  an  allowance  of  $75, 
Instead  of  $135,  for  csunsel  fees. 

[Ed.  Note.— For  cases  m  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  U  448, 
449.] 

4.  Saux. 

Where  an  execntor's  attorney  Induced  out- 
side purchasers  to  attend  a  sale  of  real  estate 
held  by  the  executor,  himself  attended  the  sale 
tor  three  days,  prepared  contracts  with  pur- 
chasers, etc.,  and  procured  a  sale  of  the  proper- 
tar  for  $9,736.  which  was  mndi  more  than  could 
have  been  obtained  without  his  services,  the 
executor  was  entitled  to  an  allowance  of  $2u0 
therefor,  instead  of  $636.05. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  {  456.] 

5.  Same— Advice. 

Where  an  executor  procnied  advice  of  coun- 
sel as  to  the  manner  of  probating  the  will, 
the  course  he  should  pursue,  etc.,  the  counsel 
attending  with  the  executor  and  witnesses  to 
prove  the  will,  the  executor  was  entitled  to 
an  allowance  of  $50  for  such  services. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  {  451.] 
0.  Saub. 

Where  an  executor's  counsel  made  searches 
of  all  real  estate  belonging  to  the  estate  and 
was  thereby  able  to  make  a  statement  of  the 
title,  which  enabled  the  executor  to  make  ad- 
vantageous sales  of  the  property,  the  executor 
was  entitled  to  an  allowance  of  f250  for  such 
services. 

7.  Sams. 

Where  an  executor's  attorney  negotiated  a 
sale  of  144  shares  of  certain  stock  at  a  profit 
to  the  estate  of  $6  a  share  the  executor  was 
entitled  to  an  allowance  of  $150  for  such  serv- 
ices. 

8.  Same— DtmEs  op  Executor. 

An  executor  is  not  entitled  to  an  allowance 

for  attorney's  fees  for  jjerforming  services  which 

it  Is  the  duty  of  the  executor  himself  to  perform. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 

vol.  22,  Executors  and  Administrators,  {  455.] 

9.  Same. 

Where  suits  at  law  were  threatened  against 
an  executor  growing  out  of  certain  assignment 
proceedings  in  which  testator,  as  assignee,  had 
continued  the  business  in  another  state  without 
judicial  authority,  and  had  advanced  considerable 
of  his  own  money  to  the  furtherance  of  snch 
business,  it  was  the  executor's  duty  to  employ 
counsel  to  restrict  such  liability  to  the  lowest 
point,  for  which  service  the  executor  was  en- 
titled to  an  allowance  for  fees. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  {  454.] 

10.  Samk. 

Where  an  attempt  was  made  to  hold  an  in- 
solvent estate  liable  for  $20,000  for  testator's 
failure  to  account  as  trustee  under  the  will  of 
another,  and  the  executor,  with  the  assistance 
of  counsel,  succeeded  in  resisting  such  claim,  the 
executor  was  entitled  to  an  allowance  of  $400 
for  counsel  fees. 

SEd.  Note. — For  cases  in  point  see  Cent  Dig. 
.  22,  Executors  and  Administrators,  t  456.] 

11.  Same. 

Where  an  executor  employed  counsel  to 
conduct  proceedings  to  have  the  estate  declared 
insolvent  and  the  services  performed  were  not 
unusual,  the  executor  was  entitled  to  an  allow* 
ance  of  $50  for  attorney's  fees. 
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12.  Samx— Gkrkbai.  Counsbl  Feb. 

Where  an  executor  was  allowed  connsel  fees 
for  all  special  services  performed,  a  claim  of 
SSOO  as  a  general  counsel  fee  for  2^  yean 
diould  be  reduced  to  $100. 

Appeal  from  Orphans'  Cioiirt,  Monmoutb 
Comity. 

Judicial  acconnting  by  the  executor  of  the 
estate  of  WUUam  H.  Wiley,  deceased.  From 
an  order  settling  the  account,  the  executor 
appeals.    Modlfled. 

E.  M.  Wright,  for  appellant  Parker  & 
Pearce  (B.  W.  Arrowsmlth,  of  connsel),  for 
respondents. 

BERGEN,  Vice  Ordinary.  This  appeal 
questions  the  decree  of  the  orphans'  court 
In  three  particulars,  namely :  The  allowance 
to  counsel ;  the  disallowance  of  $7.80  for  In- 
surance premiums  paid;  the  disallowance  of 
the  sum  of  $5,420.38  retained  by  the  executor 
for  a  debt  due  to  him  from  the  testator>  I 
have  no  doubt  that,  as  to  the  last  two  items, 
the  orphans'  court  correctly  determined.  The 
Item  for  insurance  was  excepted  to,  which 
cast  upon  the  accountant  the  burden  of  sus- 
taining that  Item.  This  he  has  not  under- 
taken to  do.  There  is  no  evidence  In  the 
cause  which  Justifies  this  charge.  With  refer- 
ence to  the  right  of  retainer,  the  contention 
by  the  accountant  that,  although  this  estate 
Is  Insolvent,  he  has  the  right  to  retain  his 
debt  In  fall  Is  not  supported  by  the  law  In 
this  state,  and  the  orphans'  court  correctly 
found  that  he  must  accept  a  dividend  along 
with  the  other  creditors  of  the  estate. 

This  brings  ns  to  the  consideration  of  the 
other  exception,  and  that  Is  the  allowance 
which  the  executor  should  have  for  payments 
made  by  him  to  bis  counsel.  Before  taking 
up  this  question  it  is  proper  to  state  that  the 
estate  of  this  testator  was  so  Involved  that 
the  executor  was  Justified  in  retaining  coun- 
sel, and  I  am  not  prepared  to  say  that  the 
services  rendered  by  counsel  have  been  char- 
ged for  beyond  what  he  might  properly 
esteem  such  services  to  be  worth,  but,  in  ad- 
ministering an  insolvent  estate,  the  executor 
should  always  bear  in  mind  that  the  utmost 
economy  should  be  exercised  in  the  Interest 
of  creditors,  who  will  be  required,  owing  to 
the  insolvency,  to  accept  less  than  the  full 
amount  due  to  them.  The  total  amount  for 
which  allowances  are  claimed  for  payments 
to  counsel  for  his  disbursements  and  counsel 
fees,  as  appears  from  the  vouchers  attached 
to  the  printed  record,  amounts  to  $4,330.90, 
from  which  should  be  deducted  $350  paid 
from  other  sources  than  the  estate,  leaving 
the  net  amount  for  which  allowance  is  claim- 
ed $3,980.90.  This  amount  Is  made  up  of  sun- 
dry charges  for  disbursements  amounting  to 
$49.85,  and  a  charge  of  $80  for  preparing  16 
deeds  for  different  parcels  of  land  sold  by 
the  executor,  making  a  total  of  $120.85, 
vrhlch  ought  to  be  allowed.  The  allowance 
ma6e  by  the  orphans'  court  to  cover  these 
disbursements   and   counsel   fees  was  $600. 


The  opinion  below  does  not  undertake  to 
deal  with  the  items  of  the  account,  but  dis- 
poses of  the  question  by  allowing  $600  and 
surcharging  the  executor  with  $3,380.90.  In 
order  to  properly  determine  the  question  at 
Issue  and  arrive  at -a  fair  solution  thereof, 
X  deem  it  necessary  to  consider  in  detail  each 
Item,  and  dispose  of  them  according  to  the 
evidence  before  me.  The  evidence  comes 
principally  from  the  executor  and  his  counsel, 
no  witnesses  being  called  to  question  the 
amount  and  character  of  the  services  render- 
ed, nor  Is  It  undertaken  to  show.  In  opposition 
to  the  claim,  the  fair  value  of  the  services 
rendered. 

The  charges  are  as  follows:  $135  for 
services  in  preparing  proof  of  claims  for 
two  life  insurance  policies,  and  attendance  at 
Brlelle  and  Manasquan.  The  testimony  on 
this  subject  shows  that  it  was  necessary  for 
counsel  to  go  to  Manasquan  and  Point  Pleas- 
ant to  prepare  the  proper  a£9davlts  of  death ; 
that  he  attended  with  the  executor  and  pre- 
sented the  proper  proofs  to  the  respective 
companies  and  arranged  the  amounts  due, 
the  testator  having  borrowed  from  each  com- 
iwny  money,  for  which  his  policies  had  been 
pledged  as  security,  the  amount  collected  being 
nearly  $3,900.  In  my  Judgment  the  proper  al- 
lowance to  be  made  for  this  service  Is  $75.  The 
next  iton  Is  $770.05,  made  up  of  the  two  items 
of  $80  and  $24  already  disposed  of,  and  $30 
for  attending  to  the  transfer  of  the  property 
and  satisfying  mortgages.  It  does  not  seem 
to  me  that  the  charge  of  $30  for  this  service 
is  unreasonable.  The  balance  of  this  amount, 
viz.,  $636.06,  is  charged  for  services  In  pre- 
paring advertisements  of  sale,  correspondence 
with  proposed  purchasers,  attendance  at  the 
sale  for  three  days  and  preparing  contracts 
with  the  purchasers.  The  evidence  discloses 
that,  while  a  part  of  this  service  was  such  as 
the  executor  ought  to  have  attended  to,  the 
services  of  Mr.  Wight  in  inducing  piurchasers 
to  attend',  and  the  interest  which  he  displayed 
was  not  only  very  considerable,  but  was  of 
great  value  to  the  estate,  the  bulk  of  the 
property  being  purchased  by  persons  who 
were  Influenced  by  Mr.  Wight  to  attend,  and 
who  bid  for  and  purchased  the  property  at 
much  higher  prices  than  could  h&ge  been 
obtained  from  local  bidders.  The  auctioneer, 
who  was  a  real  estate  agent  at  Manasquan, 
was  a  witness  and  testified  that  the  efforts 
of  Mr.  Wight  resulted  in  the  procurement  of 
bids  at  very  satisfactory  figures  and  much 
beyond  what  the  property  would  have  brought 
except  for  them.  The  property  sold  for  $9,- 
736,  all  of  It  except,  that  sold  for  $406,  being 
bought  by  bidders  procured  by  Mr.  Wight 
I  think  that  this  was  a  service  of  great  value 
to  the  estate  and  that  he  should  be  compen- 
sated for  it.  It  is  well  understood  that  an 
executor  Is  Justified  In  paying  commissions 
to  one  producing  a  purchaser  for  the  real 
estate  which  he  has  for  sale,  and  Justice  re- 
quired that  services  so  conscientiously  and 
effectively  performed  In  the  interest  of  the 
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estate  as  wei$  rendered  here  should  be  com- 
pensated, but  I  tbtnk  the  amount  charged  is 
more  than  should  be  allowed,  and  ought  to 
be  reduced  to  $250.  The  next  Item  in  the 
account  is  a  charge  of  $1S0  for  negotiating 
the  sale  of  144  shares  of  the  Manasquan 
River  Land  Company  bid  In  by  counsel  at 
the  sale  for  $4  a  share  and  resold  for  the 
estate  at  |10  a  share.  Some  allowance  should 
be  made  for  the  time  e2cpe6ded  by  counsel 
in  this  matter,  and  a  charge  of  6  per  cent, 
would,  in  my  judgment,  be  fair  compensation. 
He  will  be  allowed  for  this  $75  Instead  of 
$150  as  charged.  The  next  item  is  a  charge 
of  $100  for  advising  the  executor  as  to  the 
manner  of  probating  the' will,  the  course  he 
should  pursue,  and  attendance  at  Freehold 
with  the  executor  and  witness  to  prove  the 
will.  A  reasonable  compensation  for  this 
service  would  be  $50,  and  not  $100  as  charged. 
$250  Is  charged  for  searches  on  all  of  the 
real  estate  in  Monmouth  county,  and  it 
appears  from  the  evidence  that  several  pur- 
chasers were  attracted  to  the  sale  and  made 
piurchases  because  the  executor  was  able  to 
make  a  statement  of  the  title,  and  agree  to 
furnish  each  purchaser  with  an  abstract  In 
the  absence  of  any  evidence  presented  by 
the  exceptants  in  contradiction  of  these  state- 
ments, and  from  the  fact  that  no  attempt 
was  made  to  show  that  the  service  did  not  l>en- 
eflt  the  estate  to  a  considerable  extent,  or  that 
the  charge  for  such  services  was  unreason- 
able, I  am  disposed  to  allow  this  item.  The 
succeeding  item  is  a  charge  of  $300  for  serv- 
ices covering  a  period  of  30  days  in  ex- 
amining the  contents  of  testator's  safe,  pri- 
vate drawers,  and  boxes,  and  assorting  and 
arranging  the  papers  and  accounts  of  the 
deceased.  In  my  Judgment  this  is  the  proper 
work  of  the  executor,  and,  if  he  chose  to  em- 
ploy another  to  perform  that  service,  he  is 
personally  responsible  for  it,  and  this  item 
should  be  disallowed.  The  charge  of  $150 
for  preparing  a  list  of  the  real  estate,  and 
conferences  with  brokers  and  proposed  pur- 
chasers is  covered  by  a  previous  allowance 
heretofore  made,  and  should  be  disallowed. 
As  to  the  item  of  $300  for  the  sale  of  lots 
at  Osprey  Bluff  to  B.  A.  Jennings,  the  evi- 
dence Shows  that  a  considerable  portion  of 
this  service  was  such  as  the  executor  should 
have  performed.  Counsel,  however,  negotiat- 
ed the  sale,  prepared  the  deed,  arranged  to 
satisfy  the  mortgages,  and  transferred  the 
title,  he  attending  to  the  payment  and  dis- 
charge of  alf  the  mortgages.  For  this  service 
he  should  be  allowed  $100  instead  of  the  $300 
as  charged.  As  to  the  charge  of  $250  for  the 
sale  of  land  in  Warren  county,  Pa.,  it  appears 
that  the  title  of  the  testator  was  acquired 
at  a  tax  sale  which,  to  a  degree,  affected  its 
marketable  value  and  rendered  the  service 
of  counsel  in  negotiating  the  sale  a  reasonable 
and  proper  expenditure.  For  this  service 
counsel  should  be  allowed  $160  instead  of 
$250.  The  evidence  shows  that  the  testator 
was  the  assignee  for  the  equal   benefit  of 


the  creditors  of  Mr.  Eugene  Soutberland. 
In  the  conduct  of  bis  duties  as  assignee,  Mr. 
Wiley,  the  testator,  undertook  to  carry  on 
the  business  of  the  assignor  without  any  au- 
thority from  the  courts  of  New  York,  within 
whose  Jurisdiction  the  assignmeQt  was  made. 
The  testator  also  incurred  large  liabilities 
and  bis  estate  was  complicated  because  of 
the  way  he  had  undertaken  to  execute  tbe 
trust  Tbe  testator  had  advanced  nearly  $2,- 
500  of  his  own  moneys  in  this  business,  and 
suits  at  law  against  his  estate  were  threaten- 
ed about  matters  growing  out  of  the  assign- 
ment proceedings,  which  required  profession- 
al consultations  almost  dally  for  a  period 
covering  two  years.  It  seems  to  me  that 
it  was  plainly  within  the  duty  of  tills  execu- 
tor to  employ  counsel  to  restrict  the  liability 
of  his  testator  to  the  lowest  point  and  that 
a  cliarge  of  $360  for  professional  services 
of  that  character  Is  not  unreasonable,  and  it 
will  be  allowed.  The  next  item  in  the  ac- 
count Is  a  charge  of  $400  for  services  relating 
to  tbe  estate  of  Reubin  W.  Wing.  The  evi- 
dence shows  that  the  testator  as  trustee  un- 
der tbe  will  of  Mr.  Wing  had  held  in  his 
bands  tbe  trust  for  11  years  since  an  account- 
ing had  been  made  by  the  trustees  of  whom 
Mr.  Wiley  had  been  the  sole  survivor,  and  it 
was  charged  that  $20,000  was  unaccounted 
for.  A  substituted  trustee  was  appointed  in 
the  place  of  Mr.  Wiley,  who  began  proceed- 
ings in  the  Surrogate's  Court  of  New  Tork  to 
compel  the  executor  of  Mr.  Wiley  to  account 
The  surrogate  held  that  while  tbe  new  trus- 
tee was  entitled  to  an  account  that  court  had 
no  Jurisdiction  to  compel  It;  that  counsel 
with  great  difficulty,  owing  to  the  irregulari- 
ties in  the  books  of  Mr.  Wiley,  prepared  and 
filed  an  account  covering  11  years,  which  re- 
quired an  examination  of  all  the  vouchers 
and  the  tracing  of  investments  to  obtain  a 
basis  for  tbe  account  I  cannot  well  see  why 
the  executor  of  this  estate  was  not  required. 
In  tbe  Interest  of  the  estate  he  was  repre- 
senting, to  contest  the  attempt  to  hold  the 
estate  of  Mr.  Wiley's  liable  for  $20,000,  and 
to  employ  counsel  for  that  purpose.  In  order 
that  the  obligation  of  the  estate,  if  any,  might 
be  reduced  to  the  minimum  amount  This 
service  was  plainly  In  the  Interest  of  tbe 
creditors  of  the  estate  of  Mr.  Wiley.  No  at- 
tempt has  been  made  to  disprove  this  state- 
ment or  to  present  any  fact  or  circumstance 
which  would  Justify  the  conclusion  that  it 
was  not  a  proper  attempt  on  the  part  of  tbe 
executor  to  defend  bis  trust  and  I  am  In- 
clined to  allow  tbe  amount  paid  for  this 
service  which  was  $400.  The  next  item  to 
a  charge  of  $150  for  proceedings  in  the  Mon- 
mouth county  orphans'  court  to  have  the 
present  estate  declared  insolvent  The  serv- 
ices of  counsel  in  such  a  matter  are  not  un- 
usual, but  the  amount  should  be  reduced 
from  $150  to  $50.  The  item  for  $500  as  a 
general  counsel  fee  for  2^  years  should, 
in  my  Judgment  having  regard  to  the  allow- 
ances already  made,  be  reduced  to  $100.    Tbe 
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last  Item,  a  charge  of  $150  for  preparing  a 
final  acconnt,  la  manifestly  erroneous,  as 
that  is  one  of  the  duties  of  the  executor,  and 
the  Item  should  be  disallowed. 

The  result  which  I  bare  reached  is  that 
the  executor  should  be  allowed  the  $129.85 
paid  to  counsel  for  drawing  deeds  and  dis- 
bursements, and  the  sum  of  $1,880  for  coun- 
sel fees,  a  total  of  $2,009.%,  and,  if  the 
Qgures  appearing  in  the  record  are  correct- 
ly taken  from  the  final  account,  the  ex- 
ecutor should  be  surcharged  with  $1,971.05. 

It  therefore  follows  that  the  decree  appeal- 
ed from  must  be  reversed,  and  the  record  re- 
mitted. In  order  that  the  account  may  be  re- 
stated In  accordance  with  the  views  here  ex- 
pressed. As  each  party  has  succeeded  In  part, 
costs  In  this  court  will  not  be  allowed. 


VAN  DTKH  T.  VAN  DYKB  et  al. 

(Oonrt  of  Chancery  of  New  Jersey.    Nov.  28, 
190e.) 

1.  Equitt  —  JUBISDICnOK  —  Aduinistbation 

— ASCERTAINUBNT    OF    DiBTBIBUTIVK    SHARE. 

A  bill  may  be  filed  in  the  chancery  court  fbr 
the  recovery  of  a  legacy  or  distributive  share, 
either  before  or  after  a  settlement  in  the  orphans' 
court. 

2.  Sake— Bemidt  at  Law— Tnac  cob  Bbino- 

ING. 

An  action  at  law  to  recover  a  distributive 
share  of  an  estate  is  purely  statutory,  and  can 
be  maintained  only  after  a  decree  of  distribn- 
tion. 

3.  Samb. 

The  action  at  law  to  recover  a  distributive 
share  of  an  estate  given  by  statute  is  a  remedy 
in  addition  to  that  existing  in  equity,  and  in  no 
way  limits  or  qualifies  the  junadiction  of  the 
chancery  court. 

4.  Samb— Pleadino. 

A  prayer  in  a  bill  by  one  who  is  next 
of  kin  against  an  administrator  and  the  sureties 
on  his  bond,  specifically  praying  for  an  ascertain- 
ment of  complainant's  distributive  share,  justi- 
fies a  decree  for  the  payment  of  the  amount, 
when  ascertained,  and  hence  the  bill  is  not 
defective  because  of  the  absence  of  a  specific 
prayer  for  payment. 

5.  Save— IRTBBROOATOBIES. 

A  bill  by  an  heir  as  next  of  kin  against 
the  administrator  to  determine  the  amount  of  her 
distributive  share  alleged  fraud  in  the  accounts 
filed  in  the  orphans'  court,  and  sought  by  specific 
interrogatories,  to  ascertain  information  as  to  cer- 
tain securities  which  had  come  into  defendant's 
hands,  and  asked  that  defendant  set  forth  the 
several  items  of  aasete  and  disbursements.  Eeld, 
that  the  fact  that  the  accounts  had  been  settled 
in  the  orphans'  court,  and  that  complainant  par- 
ticipated in  the  settlement,  does  not  exonerate 
defendant  from  answering  the  interrogatories 
and  from  setting  forth  the  accounts. 

BUI  by  Amy  A.  Van  Dyke  against  Fred- 
erick A.  Van  Dyke  and  others  to  determine 
the  amoimt  of  the  distributive  share  of  the 
personal  estate  to  which  complainant  la  en- 
titled as  next  of  kin.    Decree  rendered. 

See  49  Atl.  1116. 

The  bill  is  filed  by  Amy  A.  Van  Dyke  as 
one  of  the  next  of  kin  of  Sarah  E.  Buck,  de- 
ceased, against  the  administrators  of  Sarah 
BZ.  Buck,  deceased,  and  their  soreties,  to  de- 


termine the  amount  of  the  distributive  share 
of  the  personal  estate  of  Intestate  to  which 
complainant  Is  entitled  as  such  next  of  kin. 
The  bill  avers  that  administration  has  been 
pending  in  Atlantic  county  orphans'  court 
since  the  year  1900;  that  defendant  Frederick 
A.  Van  Dyke,  one  of  the  administrators,  has 
possessed  himself  of  almost  all  of  the  personal 
estate  of  intestate,  to  the  exclusion  of  his  co- 
administrator;  that  the  estate  could  have 
been  easily  settled  within  a  year  from  the  de- 
cease of  Intestate,  but  that  the  administrator 
named  has  wasted  and  squandered  the  estate, 
and  complainant's  only  means  to  obtain  her 
distributive  share  Is  by  action  on  the  admin- 
istrator's bond,  to  which  action  a  determina- 
tion of  her  share  Is  a  prerequisite;  that  to 
vex,  delay,  and  hinder  complainant  from  the 
discovery  of  her  share  administrator  Fred- 
erick A.  Van  Dyke  has  filed  in  the  orphans' 
court  fraudulent  and  deceitful  statements  of 
receipts  and  disbursements  of  moneys,  which 
statements  are  fraudulently  and  cunningly 
devised  to  make  it  appear  that  complainant 
has  no  Interest  The  bill  also  contains  a 
series  of  interrogatories  touching  specified  se- 
curities, and  asks  that  defendants  set  forth 
the  several  items  of  assets  received,  includ- 
ing those  from  a  foreign  Jurisdiction,  togeth- 
er with  the  items  of  all  disbursements  made 
In  both  this  and  the  foreign  jurisdiction,  and 
prays  for  a  decree  determining  the  amount  of 
complainant's  distributive  share,  and  for  gen- 
eral relief.  Defendant  Frederick  A.  Van 
Dyke  has  answered,  and  complainant  now 
moved  to  strike  out  each  paragraph  of  the  an- 
swer on  grounds  specified  in  the  motion,  and 
also  to  strike  out  the  answer  In  Its  entirety 
because  of  the  failure  of  defendant  to  answer 
any  of  the  interrogatories  of  the  bill. 

J.  J.  Orandall,  for  complainant  B.  H. 
Chandler,  Bedle,  Edwards  &  Holmes,  and 
Thompson  &  Cole,  for  defendants. 

LB  AMINO,  V.  O.  (after  stating  the  facts). 
The  real  controversy  between  the  parties  aris- 
es by  reason  of  the  failiure  of  defendant  to  an- 
swer the  interrogatories  of  the  bill.  Defend- 
ant's answer  avers,  among  other  things,  that 
his  accounts  have  been  settled  in  the  orphans' 
court  and  that  complainant  participated  in 
that  settlement.  It  is  now  urged  on  behalf 
of  defendant  that  this  statement  of  the  an- 
swer exonerates  him  from  specifically  an- 
swering the  interrogatories  of  the  bill,  and 
from  setting  forth.  In  his  answer,  the  ac- 
counts sought  fay  complainant  Motions 
against  answers  under  rule  213  of  this  court 
have  heretofore  been  confined  to  motions  to 
strike  out  specific  portions  of  the  answer  as 
insufficient,  scandalous,  or  impertinent  and 
have  not  been  entertained  to  strike  out  an  an- 
swer in  its  entirety.  See  Wilson  v.  American 
Palace  Car  Co.,  63  N.  J.  Eq.  667,  63  Atl.  175, 
and  cases  there  collected.  Such  motions 
would  also  seem  to  be  inadequate  to  reach 
an  objection  that  defendant  has  made  no  at> 
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tempt  to  answer  specific  Interrogatories  In  a 
bill.  Exceptions  to  the  answer  would,  1 
tblnk,  more  appropriately  reach  such  objec- 
tions. Fuller  V.  Knapp  (a  C.)  24  Fed.  100. 
But  Inasmuch  as  the  manifest  purpose  of  the 
pending  motions  Is  to  compel  defendants  to 
answer  touching  the  matters  Inquired  of  In 
the  interrogatories  forming  part  of  the  bill, 
and  the  defendant  claims  that  the  adjudica- 
tion of  the  orphans'  court,  set  forth  In  the 
answer,  operates  as  a  bar  to  the  right  of 
complainant  to  compel  specific  answers,  I 
shall,  under  the  right  Inherent  in  this  court 
to  control  its  pleadings,  treat  the  motions  as 
raising  the  question  really  in  controversy  be- 
tween the  parties. 

The  Jurisdiction  of  this  court  over  the  ac- 
counts of  executors  and  administrators,  and 
to  enforce  the  dalms  of  creditors,  legatees, 
and  next  of  kin,  is  well  settled,  and  has  been 
frequently  exercised.  A  bill  may  be  filed  for 
the  recovery  of  a  legacy  or  distributive  share 
either  before  or  after  a  settlement  in  the 
orphans'  court.  An  action  at  law  to  recover 
a  distributive  share  of  an  estate  Is  purely 
statutory,  and  can  be  maintained  only  after 
a  decree  of  distribution.  This  statutory  rem- 
edy is  a  remedy  given  In  addition  to  that  ex- 
isting in  equity,  and  in  no  way  limits  or  qual- 
ifies the  Jurisdiction  of  this  court  over  the 
subject.  Frey  v.  Demarest,  16  N.  3.  Eq.  236. 
The  specific  prayer  of  the  bill  in  the  present 
case  Is  for  an  ascertainment  of  complainant's 
distributive  share.  The  fact  that  the  bill 
contains  no  specific  prayer  that  the  amount, 
when  ascertained,  be  decreed  to  be  paid  to 
complainant,  suggests  no  infirmity  In  the  bill. 
The  sureties  of  the  administrators  are  made 
defendants,  and  a  decree  ascertaining  the  dis- 
tributive share  of  complainant  will  fix  the 
extent  of  their  liability  and  afford  the  basis 
of  an  action  on  their  bond;  and  the  prayer 
for  general  relief  will  justify  a  decree  for 
the  payment  of  the  distributive  share. 

This  court  has  held  that,  when  Jurisdiction 
has  been  assumed  by  an  orphans'  court  in 
the  settlement  of  an  estate,  it  is  not  the  right 
of  a  next  of  kin  to  change  the  forum  of  settle- 
ment at  bis  pleasure.  The  chancellor  must 
exercise  his  discretion  and  Judge  as  to  the 
propriety  of  the  court  of  chancery's  Inter- 
posing; and,  if  any  progress  has  been  made 
in  the  orphans'  court  in  the  settlement  of  the 
accounts,  the  court  of  chancery  should  not 
Interfere  with  that  tribunal,  unless  there  is 
shown  some  good  cause  for  doing  so;  and 
fraud  and  mistake  in  the  procurement  of  a 
settlement  have  been  held  to  be  the  only 
grounds  upon  which  this  court  will  ordinarily 
look  behind  the  settlement  of  an  account  in 
the  orphan's  court,  and  that  defects  and 
errors  In  the  account  should  be  remedied 
In  that  court  Salter  v.  Williamson,  2  N.  J. 
E<i.  480,  35  Am.  Dec.  513;  Van  Mater  v. 
Sickler.  9  N.  J.  Eq.  483,  485 ;  Clarke  v.  John- 
ston, 10  N.  J.  Eq.  287 ;  Voorhees  v.  Voorhees, 
Ex.  18  N.  J.  Eq.  223,  227;    Search's  Adm'r 


V.  Search's  Adm'rs,  27  N.  J.  Eq.  137,  139;  Ti- 
tus v.  Hoagland,  39  N.  J.  Eq.  294,  298; 
Matthews  v.  Hoagland,  48  N.  J.  Eq.  455,  491, 
21  Atl.  1054;  Weyman  v.  Thompson,  60  N. 
J.  Eq.  8,  22,  25  AU.  205 ;  Bird  v.  Hawkins, 
58  N.  J.  Eq.  229,  42  Atl.  588;  First  Nat 
Bank  v.  Thompson,  61  N.  J.  Eq.  188,  206,  4S 
Atl.  333;  Frey  v.  Demarest  supra.  But 
these  equitable  principles,  which  guide  the 
exercise  of  this  Jurisdiction,  in  no  way  mili- 
tate against  the  propriety  of  a  next  of  kin 
seeking,  in  this  court  an  ascertainment  of  a 
distributive  share,  in  a  proper  case,  where  a 
decree  of  distribution  has  not  been  made  by 
the  orphans'  court  or  in  seeking  a  discovery 
by  defendants  touching  the  exlstmce,  charac- 
ter, and  disposition  of  certain  assets — a  bene- 
ficial form  of  relief  peculiar  to  this  court 
and  extending  to  advantageous  results  not 
attainable  by  the  orphans'  court  procedure — 
or  in  seeking  the  procurement  of  a  decree 
for  the  payment  of  a  distributive  share,  or 
in  seeking  to  remove  to  this  court  the  final 
settlement  of  the  accounts  where  fraud  and 
mistake  are  alleged  in  the  procurement  of  an 
adjudication  already  had  in  the  orphans' 
court  All  these  remedies  are  appropriately 
administered  In  equity  upon  the  bill  of  a  next 
of  kin  showing  a  reasonable  necessity  for  the 
interposition  of  this  court  for  the  accom- 
plishment of  any  of  the  purposes  named. 

The  bin  in  this  case  alleges  fraud  in  the 
accounts  filed  in  the  orphans'  court  The 
allegations  of  fraud  are  not  as  specific  as  Is 
desirable ;  but  as  the  accounts  are  peculiarly 
within  the  knowledge  ot  defendant  an  over- 
rigorous  enforcement  of  the  rule  requiring 
charges  of  fraud  to  be  specific  should  be 
guarded  against  The  bill  also  seeks,  by  a 
series  of  specific  interrogatories,  to  ascer- 
tain Information  touching  certain  securities 
which  have  come  to  the  hands  of  defendant  In 
this  and  In  another  Jurisdiction.  These  in- 
terrogatories cover  fields  of  information  pe- 
culiarly within  the  knowledge  of  defendant 
and  are  operative  In  the  domain  of  equitable 
procedure  to  discover  Important  Informatloo 
which  could  not  be  reached  through  any  rec- 
ognized procedure  of  the  orphans'  court  An- 
swers to  these  interrogatories  and  a  complete 
statement  of  assets  received  and  moneys  ex- 
pended would  go  far  toward  aiding  this 
court  in  determining  whether  the  orphans' 
court  settlements  shall  l>e  here  reviewed. 
In  view  of  these  elements  of  the  bill,  it  is 
entirely  clear  that  the  averments  of  the  an- 
swer touching  the  orphans'  court  settlement 
and  complainant's  participation  in  It  should 
not  excuse  defendant  from  answering  alt 
the  material  averments  and  Interrogatories 
of  complainant 

It  would  be  Inappropriate  to  at  this  time 
determine  whether  this  court  will  review  the 
proceedings  already  had  In  the  orphans' 
court  As  already  stated,  the  informatiob 
sought  by  this  bill  Is  peculiarly  essential  to 
aid  this  court  In  that  determination.    An  or- 
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iet  will  be  advised  directing  defendant  to 
annrar  folly  all  the  interrogatorlea  ot  the 
bUL 

It  should  not  be  necessary  to  state  that 
answers'  to  allegations  of  a  bill  should  not 
be  evasive,  should  not  be  in  form  constituting 
them  negative  pregnant,  and  should  not,  as  a 
rule,  be  framed  to  follow  the  language  of  the 
bill.  Some  of  the  motions  against  specific 
paragraphs  of  the  answer  are  upon  these 
grounds,  and  are  not  without  merit  1  Dan- 
iel's Chancery  Pleading  &  Practice,  726,  726. 
I  have  limited  my  considerations  to  the 
broader  aspect  of  the  controversy,  and  the 
views  here  expressed  are  deemed  sufficient 
to  direct  the  further  progress  of  the  cause. 
No  costs  are  awarded. 


DEIiANEY  V.  DELANEY. 

(Court  of  Errors  and  Appeals  ol  New  Jersey. 
Nov.  26,   1906.) 

Di  voBCK— Groi;  n  ds. 

For  a  single  act  of  adultery  by  a  wife  a 
divorce  will  not  be  granted  to  a  huslwnd,  who 
either  connived  at  such  act,  or,  in  legal  contem- 
plation, consented  to  It. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  17,  Divorce,  f  162.] 

Gummere,  C.  J.,  and  Pitney,  Swayse,  Reed, 
Vroom,  and  Green,  JJ.,  dissenting. 

(Syllabus  by  the  Conrt) 

Appeal  from  Court  of  Chancery. 

BUI  by  James  6.  Delaney  against  Hettle 
Gary  Mills  Delaney  for  divorce.  Decree  (61 
AtL  266)  for  complainant  and  defendant  ap- 
peals. Reversed  and  remanded,  with  instruc- 
tiona 

Thomas  8.  Henry,  for  appellant.  Charles 
M.  Meyers  and  Edward  M.  Coils,  for  respond- 
ent 

FOHT,  3.  This  Is  a  snit  for  divorce  on  the 
ground  of  adultery.  The  court  of  chancery 
found  the  facts  to  Justify  the  conclusion  that 
the  defendant  was  guilty,  and  granted  the  de- 
cree prayed  for.  Several  of  the  Judges  In  this 
court  were  unable  to  reach  that  result,  but 
we  think  that  even  conceding  the  act  of  adul- 
tery alleged  to  have  been  proven,  still  the  de- 
cree should  not  have  been  made  in  this  case 
granting  to  the  petitioner  the  divorce  prayed 
for. 

The  petitioner  and  the  defendant  were  mar- 
ried on  July  4.  1900,  at  Vancouver,  British 
Columbia.  They  lived  together  as  husband 
and  wife  until  January  17,  1905,  which  was 
two  days  after  the  alleged  adulterous  act  of 
the  defendant  There  Is  no  proof  of  any  im- 
proper association  with  other  men  after  the 
marriage  of  the  defendant  to  the  petitioner 
np  to  the  15th  day  of  January,  1905,  when  It  la 
alleged  the  defendant  was  guilty  of  the  adul- 
tery for  which  the  decree  was  made.  In  all 
the  proof  there  Is  shown  but  one  single  in- 
staiice  of  the  absence  of  the  defendant  from 
tliL-'bome  of  the  petitioner,  either  day  or  night, 


which  even  he  alleges  to  have  been  suspicious. 
This  single  occurrence  was  upon  the  evening 
of  Thursday,  January  13,  1905.  The  petition- 
er Informed  bis  wife  he  might  be  compelled 
to  go  on  a  trip,  and  took  his  bag,  apparently 
prepared  tor  that  purpose.  He  returned 
home  In  the  evening,  not  having  gone  as  he 
anticipated,  and  found  his  wife  absent,  and 
she  did  not  return  until  about  midnight  She 
had  in  the  afternoon  gone  to  New  York,  as 
she  says,  to  purchase  a  few  articles  for  her 
husband  and  herself,  and  had,  after  making 
the  purchases,  gone  to  O'Neill's  Oyster  House 
in  that  city.  While  there  she  called  up  by 
telephone  Miss  Elizabeth  R.  Kelly,  an  ac- 
quaintance, and  requested  her  to  come  to  the 
restaurant  which  she  did  a  little  before  8 
o'clock.  She  tried  to  persuade  Miss  Kelly  to 
go  home  with  her,  and  Miss  Kelly,  either  at 
defendant's  suggestion  or  on  her  own  motion, 
called  up  Mr.  Jolin  C.  Fawcett,  a  friend  of 
Miss  Kelly,  and  requested  him  to  come  to 
meet  them.  He  lived  in  Brooklyn,  and  did 
not  arrive  until  about  10  o'clock.  It  was  too 
late  at  tliat  time  for  Miss  Kelly,  as  she 
thought  to  go  to  Newark,  so  they  sat  a  few 
minutes  and  then  went  to  the  ferry  of  the 
Delaware,  Lackawanna  &  Western  Railroad 
with  defendant  coming  over  to  the  Hoboken 
side,  and  left  her  at  the  train  to  go  to  New- 
ark, and  they  returned  to  New  York  to  their 
respective  homes.  Both  Miss  Kelly  and  Mr. 
Fawcett  have  been  called,  and  testified.  Their 
evidence  Is  clear  and  frank,  and  there  Is 
nothing  to  suggest  that  they  are  not  persons 
of  excellent  character  and  entirely  worthy  of 
belief.  It  may  have  been  indiscreet  for  the 
defendant  to  do  as  she  did,  but  there  is  noth- 
ing In  the  Incident  to  indicate  any  wrongdo- 
ing. When  she  arrived  home  that  night,  the 
petitioner  had  retired  and  fixed  the  door  so 
that  her  night  key  would  not  open  it  She 
was  unable  to  enter  her  home.  The  petition- 
er appeared  finally  at  the  door,  and  refused 
her  admission.  He  dressed  and  came  out 
and,  as  he  says,  refused  her  entrance  to  his 
home,  and  started  with  her  to  take  her  to  the 
Continental  Hotel.  By  both  his  evidence  and 
hers,  they  went  out  of  the  apartment  upon  the 
public  street  and  walked  and  talked  for  some 
time  (probably  for  an  hour),  but  finally  came 
back  to  the  apartment  and  went  In ;  each  go- 
ing to  their  respective  rooms.  The  petitioner 
declares  that  the  defendant  was  intoxicated, 
and  that  he  had  to  carry  her  upstairs ;  where- 
as her  companions  of  that  night  declare  she 
was  not  He  also  testifies  that,  while  uixin 
the  street  with  his  wife,  she  admitted  she  had 
been  out  with  Fawcett  and  that  she  bad  had 
intercourse  with  him.  The  language  in  which 
the  petitioner  tells  the  story  which  he  alleges 
his  wife  told  him  Is  so  profane  and  vulgar 
that  it  Is  not  quoted  here.  It  seems  Impos- 
sible to  give  credence  to  It,  but  he  says  it  oc- 
curred, and  that  he  was  thus  led  to  believe. 
In  fact,  was  told  by  his  wife,  that  she  had 
been  guilty  of  adultery.    The  defendant  did 
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not  arise  the  next  morning  before  her  hus- 
band left  He  returned  to  the  bouse  between 
1  and  2  o'clock  In  the  afternoon,  and  brought 
with  him  Aubery  Lockett,  an  employfi  of  the 
Lambert  Hoisting  Engine  Company,  with 
whom  the  petitioner  was  also  employed.  He 
had  known  Lockett  for  gome  years.  They 
were  undoubtedly  friends.  When  he  thus 
came  home  with  Lockett,  the  defendant  was 
still  in  bed.  Lockett  was  a  stranger  to  the 
defendant  He  says  he  had  seen  her  once 
some  years  before,  when  with  the  petitioner 
at  bis  home.  The  defendant  denies  ever  see- 
ing blm  before.  The  petitioner  took  Lockett 
Into  his  wife's  bedroom  and  Introduced  him 
to  her,  by  bis  own  admission.  In  this  way: 
"Lockett  this  Is  the  dam  whore  that  bears 
my  name,  Mrs.  Delaney."  And  he  accused 
her  of  being  out  the  night  before  with  Faw- 
cett  and  says  she  rolled:  "If  she  was,  be 
was  a  gentleman  and  she  liked  him  better 
than  she  did  him,  the  big  old  slob."  This  is 
the  account  of  the  Introduction  given  by  Lock- 
ett The  petitioner  and  Lockett  remained, 
Lockett  says,  in  the  defendant's  bedroom  for 
15  minutes,  and  drank  whisky  there^  and  for 
some  part  of  that  time  the  petitioner  went  out 
of  the  room  and  left  Lockett  there  alone  with 
the  defendant  It  also  appears  that,  while 
thus  in  the  room,  the  petitioner  endeavored 
to  get  his  wife  to  drink  of  the  whisky  which 
he  and  Lockett  were  drinking,  which  she  re- 
fused to  do.  The  petitioner  and  Lockett  then 
left  the  house  and  went  to  New  York.  While 
there  they  drank  at  various  places,  and  re- 
turned to  Newark  in  the  early  evening,  stoi)- 
plng  In  Newark  at  several  drinking  places, 
and  also  drinking  there.  They  were  drinking 
cocktails  and  whisky,  and  were  evidently  quite 
under  the  Influence  of  liquor.  The  petitioner 
states  that  they  went  to  New  York  on  busi- 
ness, but  that  they  failed  to  find,  on  this  after- 
noon, the  person  whom  they  were  seeking. 

About  9  o'clock  in  the  evening  they  returned 
to  the  apartments  of  the  petitioner,  and  went 
Into  the  parlor  and  also  Into  Mrs.  Delaney's 
room,  she  being  stlU  In  bed,  and  they  re- 
mained In  there  for  some  16  minutes.  Dur- 
ing all  this  time  they  were  drinking.  Then, 
after  that  they  retired.  About  4  o'clock  the 
next  morning,  the  petitioner  wakened  Lockett 
and  had  him  get  up  and  dress  and  go  out  to 
Murray's  saloon  In  Newark,  where  they  again 
drank  several  cocktails.  Returning  home 
about  6 :30  a.  m.,  they  found  the  maid  at  the 
door,  and  opened  It  and  let  her  In.  Thereup- 
on each  of  them  went  to  their  respective 
rooms  and  laid  down  upon  the  bed,  as  we 
think,  without  undressing  other  than  possibly 
the  removal  of  their  coats.  The  defendant 
arose  and  dressed  after  the  maid  came  In,  and 
moved  about  the  house,  giving  orders,  and  un- 
doubtedly, under  the  proof,  went  to  the  room 
in  which  Lockett  was  at  least  twice,  when 
the  maid  was  with  her,  and  at  one  time  went 
Into  the  room  and  pulled  down  the  window 
shades  and  came  out  and  closed  the  door. 


These  two  instances  are  testified  to  by  the 
maid,  as  to  the  truthfulness  of  whose  testi- 
mony there  appears  to  be  no  reason  for  ques- 
tion. Lockett  the  maid  said,  appeared  to  ha 
asleep,  at  least  he  did  not  give  any  indication 
that  be  was  awake.  While  these  two  Inci- 
dents were  occurring,  the  defendant  was  In 
her  street  dress.  She  subsequently  disrobed 
and  went  to  her  own  bed,  claiming  that  she 
was  111  and  felt  bad  from  the  treatment  which 
her  husband  had  inflicted  upon  her,  as  she  al- 
leges, on  the  previous  Thursday  night  when 
she  returned  from  New  York  as  above  stated. 
The  room  which  the  defendant  occupied  was 
a  room  just  off  the  parlor,  and  the  room  which 
Lockett  occupied  was  between  the  parlor  and 
the  kitchen,  the  door  of  the  room  which  Lock- 
ett occupied  being  not  more  than  10  or  12  feet 
from  the  entrance  to  the  kitchen.  The  maid 
testifies  that  she  was  in  the  kitchen  during 
the  whole  time.  The  petitioner  says  that  be 
again  arose  about  8:80  o'clock  a.  m.,  and  went 
to  the  room  of  Lockett,  and  there  found  Mrs. 
Delaney  In  the  room  with  ber  knee  upon  the 
bed  In  which  Lockett  was  lying,  and  alleges 
that  Lockett  was  entirely  disrobed,  and  that 
the  defendant  was  In  her  nightdress.  He 
then  states  that  he  addressed  her  in  this  way : 
"You  damned  whore,  you  are  even  seducing 
my  friend."  And  that  he  dragged  ber  from  the 
room  into  ber  own  room,  and  that  there  was 
quite  a  scene  and  quite  a  scuffle.  The  maid 
testlfles  that  she  beard  nothing  of  this,  and, 
so  far  as  she  Is  aware,  nothing  of  the  kind 
occurred,  although  she  was  within  easy  hear- 
ing distance  of  the  scene,  and  the  kitchen  door 
was  open,  and  the  petitioner  would  have  been 
compelled  to  pass  the  door  In  going  to  Lock- 
ett's  room.  Lockett  testlfles  that  the  peti- 
tioner said  to  him  at  the  time  of  the  occur- 
rence: "Lockett  I  don't  blame  you.  Get  up 
and  dress  yourself,  and  come  on  with  me  to 
New  Yoiic  Business  Is  business.  I  don't 
care.  I  don't  blame  you."  Lockett  testlfles 
to  what  may  be  deemed  a  statement  that  he 
had  had  intercourse  with  the  defendant 

It  appears,  further,  that  Lockett  did  not 
then  get  up,  nor  did  the  petitioner  (who  went 
again  to  his  own  room),  because  the  maid 
testifies  that  she  served  the  petltlone-  and 
Lockett  with  breakfast  on  that  morning  at 
about  half  past  10,  and  that  they  went  oat 
together,  and  admittedly  they  went  to  New 
York.  There  was  no  word  of  condemnation 
or  criticism  or  complaint  on  the  part  of  the 
petitioner  toward  Lockett  at  the  occurrence 
which  be  said  took  place,  under  the  circum- 
stances just  described.  When  they  returned 
from  New  York  that  night  where  they  were 
together  all  day,  they  returned  together. 
They  had  bcHi  drinking  during  the  day  with 
customers,  and  they  drank  In  Newark  after 
they  returned  probably,  if  their  story  is  ac- 
cepted, not  together,  but  separately,  yet  in 
the  same  saloon,  and  while  they  say  they 
were  not  friendly  and  were  not  drinking'  to- 
gether Lockett  testifies,  and  tlie  petltl^«r 
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admits  It.  that  when  they  walked  out  of  the 
restaurant  at  Newark  on  the  Saturday  even- 
ing of  the  day  when  this  adultery  Is  said  to 
have  occurred  they  took  a  car,  and,  -when 
they  reached  the  residence  of  the  petitioner, 
the  petitioner  said  to  Lockett:  "Come  In  with 
me.  I  am  afraid  this  woman  has  done  some- 
thing to  herself,  committed  anlclde  or  some- 
tblng."  Liockett  alleges  that  he  saw  Mrs.  De- 
laney  that  night,  that  something  was  said 
to  her  about  himself  and  Fawcett,  but  that 
be  cannot  recall  what  It  was.  Taken  as  a 
whole,  this  evidence  presents  a  most  remark- 
able story.  If  the  adulterous  intercourse  did 
occur,  as  alleged,  it  is  difficult  to  believe  that 
it  was  not  the  result  of  the  hope  that  it 
would  occur,  perhaps  even  the  plan  of  the 
tansband  that  It  should  occur.  But  it  is  in- 
credible that  a  husband,  knowing  of  a  tend- 
ency in  his  wife  to  go  astray,  should  intro- 
duce her  In  the  way  which  it  is  proven  he 
did  In  this  case,  should  take  a  stranger  Into 
her  bedroom,  when  she  was  in  her  nightdress, 
shonld  drink  and  tender  her  drink,  and 
tender  bis  friend  drink,  under  such  circum- 
stances, without  knowing  that  he  was  invit- 
ing the  very  act  which  was  finally  consum- 
mated. That  such  conduct  amounts  to  neg- 
llgeice  must  be  admitted  on  all  sides. 

By  the  twenty-second  section  of  our  divorce 
act  (P.  L.  1002,  p.  509)  it  Is  enacted,  "If  it  ap- 
pear to  the  court  that  the  adultery  complain- 
ed of  shall  have  been  occasioned  by  the  col- 
lusion of  the  parties,  and  done  with  the  in- 
tent to  procure  a  divorce,  or  that  the  com- 
plainant was  consenting  thereto,  then  no  di- 
vorce shall  be  decreed."  This  language, 
"That  the  complainant  was  consenting  there- 
to," is  qalte  as  broad  and  shoulAbe  given  the 
same  eflFect  as  the  common-law  rule  of  con- 
nivance In  defeating  a  divorce.  It  Is  not  nec- 
essary to  find  words  or  statements  of  the 
petitioner  indicating  connivance  or  consent. 
If  his  conduct  Indicates  an  intent,  or  even 
a  willingness,  that  the  act  of  adultery  may 
take  place,  or  even  culpable  n^llgence  in  not 
preventing  It,  the  maxim  "Volenti  non  fit  in- 
juria" applies,  and  the  decree  will  be  denied. 
If  the  condnct  of  the  petitioner  was  such  as 
to  Impute  to  him  a  desire  that  his  wife  should 
drift  into  lewdness,  and  he,  with  the  belief 
that  she  had  a  tendency  In 'that  direction, 
did  nothing  to,  guard  her  against  it,  or  to 
protect  her  from  It,  then  connivance  and  con- 
aent  may  be  Inferred. 

We  think  that  in  the  following  respects  the 
conduct  of  the  petitioner  Imputes  a  desire  on 
his  part  to  lead  his  wife  into  lewdness,  and 
showed  an  intent  on  his  part  to  connive  at 
her  conduct:  (1)  He  introduced  her  as  a 
wbore  to  a  stranger.  (2)  He  makes  this  In- 
troduction in  her  bedroom,  and  while  there 
recounts,  in  the  presence  of  that  stranger,  an 
alleged  confession  on  her  part  of  illicit  Inter- 
course with  one  Fawcett,  and  says  that  she 
was  out  all  night  the  night  before.  (3)  He 
knows  that  drink  Is  her  danger  point,  and 
that.  If  she  has  gone  astray,  it  was  because 


of  this,  and  he  Invites  her  to  drink  with  him 
and  the  stranger  In  her  bedroom,  while  she 
is  in  bed,  with  nothing  on  but  her  nightdress. 
(4)  After  this  kind  of  talk  and  this  sort  of 
Introduction,  he  leaves  this  stranger  in  her 
bedroom,  to  sympathize  with  her,  as  the 
stranger  says  he  did,  In  her  trouble  with  her 
husband,  and  the  stranger  states  that  he  sug- 
gested that  she  tell  her  husband  that  she  had 
been  to  a  show  the  night  before  when  she 
was  out,  or  make  some  sort  of  an  excuse  for 
her  absence.  °  (5)  He  takes  this  stranger  In- 
to his  wife's  bedroom  a  second  time,  at  9 
o'clock  p.  m.  of  the  same  day,  and  the  night 
prior  to  the  morning  in  which  he  states  the 
adulterous  intercom-se  occmred,  and  they  re- 
main there  drinking  for  some  time.  (6)  He 
puts  the  stranger  in  a  room  next  to  Ills  wife's, 
with  the  doors  of  the  bedroom  in  which  he 
sleeps  open,  and  that  bedroom  door  so  locat- 
ed that  his  wife  must  pass  It  to  go  to  the 
bathroom  for  toilet  purposes.  (7)  He  de- 
clares that  his  wife  was  at  that  time,  when 
in  her  bed,  intoxicated,  and  that  he  knew  it. 
(8)  He  wakes  Lockett  up  at  4  o'clock  In  the 
morning  and  takes  him  out  to  a  saloon  for 
more  liquor,  and  then  returns  him  to  the 
room  next  to  his  wife's.  (9)  After  the  alleg- 
ed adulterous  Intercourse  occurred,  as  he  al- 
leges, he  uttera  no  word  of  condemnation,  but 
treats  the  adulterer  friendly,  and  breakfasts 
with  him.  In  his  own  house,  within  an  hour 
or  so  afterwards,  and  tells  him  at  the  time 
of  the  alleged  discovery  that  he  did  not  blame 
him;  that  he  did  not  care;  and  to  get  up  and 
dress  himself  and  come  on  with  hhn  to  New 
York;  that  business  was  business.  (10)  The 
evidently  friendly  relationship  for  a  long 
time  existing  between  Lockett'  and  the  peti- 
tioner, and  the  fact  that  Lockett  was  a  sub- 
ordinate In  the  business  they  were  engaged 
In.  (11)  That  during  all  this  time  his  con- 
duct was  not  such  toward  his  wife  as  the  law 
requires  of  him  when  he  had  suspicion  or  a 
belief  that  she  was  likely  to  fall  In  this  way. 
Instead  of  protecting  her,  he  threw  tempta- 
tion In  her  way,  and  we  believe,  under  the 
evidence.  Intentionally  did  so.  We  think  that 
while  he  did  not  say,  he  willed;  that  he  In 
effect  consented  to  that  of  which  be  now  com- 
plains. "Volult  sed  non  dixit"  Consent  or 
willingness  on  the  part  of  a  husband  that 
his  wife  should  commit  adultery  Is  a  mental 
state,  and  is  to  be  inferred  from  his  con- 
duct. Just  as  the  willingness  of  the  wife  to 
yield  her  person  to  a  paramour  is  to  be  infer- 
red from  her  conduct  Hence,  In  determin- 
ing whether  in  the  present  case  this  Inference 
should  l>e  drawn  from  the  petitioner's  con- 
duct, a  fair  question  for  us  to  ask  Is:  What 
more  could  he  have  done  to  bring  about  the 
adulterous  act  than  he  did?  In  other  words, 
what  did  he  leave  undone  that  would  be  like- 
ly to  conduce  to  that  result?  The  wife  and 
the  man  whom  the  petitioner  brought  home 
with  him  were  strangers  to  each  other.  The 
presumption  was  that  Lockett  would  not  as- 
sume her  to  be  lacking  in  chastity,  or  abuse 
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the  hospitality  of  his  friend  and  buslnem 
superior.  On  the  contrary,  the  presumption 
Is  that  Lockett  would  both  respect  her  and 
also  believe  that  sexual  Intercourse  with  her 
would  BO  outrage  her  husband  that  the  se- 
ducer's ilfe  might  be  tbe  forfeit  The  pre- 
sumption of  chastity  was  therefore  the  wife's 
protection,  and  tbe  strongest  deterrent  to  the 
advances  of  a  would-be  adulterer.  Obviously, 
If  Ix>clvett  on  the  occasion  of  this  first  visit 
was  to  have  carnal  knowledge  of  bis  friend's 
wife,  these  presumptions  must  be  removed. 
This  the  petitioner  promptly  proceeds  to  do 
by  his  initial  words  of  introduction,  by  which, 
at  one  and  tbe  same  time,  Lockett  is  disa- 
bused of  all  Idea  of  tbe  wife's  chastity,  and 
tbe  wife  Is  apprised  that  Lockett  will  regard 
her  as  unchaste,  and  as  having  lost  the  mar- 
ital esteem  which  would  lead  her  husband  to 
avenge  any  act  of  Impropriety  towards  her. 
Thus  the  barriers  of  respect  and  self-respect, 
tbe  strongest  barriers  against  the  advances 
of  a  stranger,  are  swept  away  by  the  sole  act 
of  the  petitioner.  These  barriers  being  re- 
moved, opportunity  must  still  be  afforded. 
This,  as  iias  l)een  shown,  the  arrangement  of 
the  domicile  amply  provided.  If  anything  be 
yet  lacking,  it  is  desire.  Whether  rightly  or 
not,  liqnor  is  popularly  supposed  to  have  this 
effect;  "to  provoke  desire,"  even  though  it 
may  take  away  performance.  Hence,  Loclt- 
ett  was  abundantly  supplied  with  alcohol  be- 
fore tbe  visit,  during  the  visit,  and  after- 
wards, and  is  even  awakened  almost  In  the 
dead  of  night  and  taken  out  to  be  restlmnlat- 
ed,  and  then  returned  to  bis  bed.  Liquor  was 
also  offered  by  the  petitioner  to  his  wife, 
and  I^  where  she  had  access  to  it,  notwith- 
standing be  knew  of  its  banieful  effects  upon 
her.  And  all  this  was  done  by  a  husband 
who  believed  that  his  wife  was  unchaste, 
and  that,  only  the  night  t>efore,  she  bad  made 
attempts  to  solicit  the  embraces  of  ft  stran- 
ger. 

We  retnra  then  to  tbe  question:  What  did 
this  petitioner  leave  undone  to  bring  about 
tbe  result  of  which  he  now  seeks  to  com- 
plain? What  more  could  he  have  done  to 
bring  it  about  than  he  did?  I  can  think  of 
nothing.  AH  that  the  wife  did,  all  that  Lock- 
ett did  and  all  that  tbe  petitioner  did  are 
rationally  explicable  only  upon  the  inference 
that  tbe  husband's  normal  attitude  of  dis- 
sent to  the  debauching  of  his  wife  bad,  to 
the  knowledge  of  all  parties,  been  negatived 
by  the  petitioner's  own  acts.  And  in  such  a 
case  the  negation  of  dissent  Is  the  affirma- 
tion of  consent,  at  least,  so  a  court  will  re- 
gard it  when  invoked  by  a  husband  to  ex- 
tend its  aid  to  him,  upon  the  theory  that  such 
dissent  upon  his  part,  in  fact,  existed,  and 
bad  been  normally  manifested. 

This  I  understand  to  be  tbe  trend  of  man> 
well-considered  cases.  For  deflnition  and  el- 
ements of  "Connivance,"  see  Cyc.  vol.  14,  p. 
644,  "H.  Connivance."  In  Timmlngs  v.  Tlm- 
mlngs,  3  Hagg.  Ec  137,  Lord  Stoweli  says: 
"He  [ttie  hu8l>andl  is  perfectly  at  liberty  to 


let  the  licentiousness  of  the  wife  take  its 
full  scope,  but  that  he  Is  to  contrive  the  meet- 
ing, that  he  is  to  invite  the  adulterer,  tbea 
to  take  him  and  give  him  the  opportunity,  I 
do  think  amounts  to  legal  prostitution."  In 
Morrison  T.  Morrison,  3  Hagg.  Ec  105,  tbe 
same  learned  judge  says :  "It  must  have 
been  seen  that  he  has  practiced  a  train  of 
conduct  which  led  to  her  gruHt  and  which  he 
foresaw  and  Intended  should  lead  to  It.  Mere 
passive  connivance  is  as  much  a  bar  as  active 
conspiracy."  In  2  Bishop  on  Marriage  & 
Divorce,  J  5  et  seq.,  it  is  declared :  "It  is  a 
well-established  principle  that  conduct  on 
the  part  of  the  plaintiff  amounting  to  a  con- 
niving at  tbe  act  urged  as  a  ground  for 
granting  a  divorce  will  be  a  good  defense  to 
the  action."  Parker,  C.  J.,  says:  "One  in- 
stance of  adultery  was  proved,  in  Pierce  v. 
Pierce,  3  Pick.  (Mass.)  299,  15  Am.  Dee.  210. 
but  there  is  reason  to  think  that  the  husband 
was  the  cause  of  its  being  committed.  It 
would  be  a  dangerous  principle  to  establish 
that  a  husband  who  has  suspicions  of  the 
Infidelity  of  his  wife  shall  be  allowed  to  lay 
a  train  which  may  lead  her  to  the  commission 
of  adultery.  In  order  that  he  may  take  ad- 
vantage of  It  to  obtain  a  divorce."  In  Cane 
▼.  Cane,  89  N.  J.  Eq.,  Van  VI let  V.  C,  says: 
"If  a  husband  sees  his  wife  in  danger,  if  be 
sees  her  in  a  position  where  she  is  likely  to 
become  subject  to  the  power  of  the  blandish- 
ments of  a  man  whose  character  he  knows 
to  I>e  bad  and  intentions  evil,  and  he  does 
nothing  to  warn  her  or  to  withhold  her  from 
his  hands,  but  allows  her  to  be  led  to  her 
mlu  and  his  dishonor,  his  conduct  in  law- 
amounts  to  consent  and  the  statute  declares 
that  no  divorce  for  adultery  shall  be  decreed 
when  it  appArs  that  the  party  applying  con- 
sented thereto."  And  be  quotes  the  language 
of  Chancellor  Zabriskie  in  Hedden  v.  Hedd«i. 
21  N.  J.  Eq.,  61,  in  which  case  It  was  held 
that  if  a  husband  sees  what  a  reasonable 
man  could  not  see  without  alarm,  or  if  he 
knows  that  his  wife  has  been  guilty  of  any 
weakness  whereby  he  is  put  upon  his  guard 
respecting  her  weakness,  he  is  called  upon  to 
exercise  peculiar  vigilance  and  care  over 
her,  and  If  be  sees  what  a  reasonable  man 
could  not  permit  and  makes  no  effort  to 
avert  the  danger,  he  must  be  supposed  to  see 
and  mean  the  result  This  court  in  Warn  ▼. 
Warn.  59  N.  J.  Eq.,  p.  642,  46  Atl,  916,  ap- 
proved of  tbe  doctrine  stated  In  the  Hedden 
and  Cane  Cases,  but  held  that  there  was  noth- 
ing in  that  case  "that  tbe  complainant  did 
or  that  be  failed  to  do  which  conld  reasonably 
Impute  to  him  a  desire  or  anticipation  that 
his  conduct  would  prompt  her  to  drift  Into 
lewdness";  and  said  further:  "Unless  this 
intention  could  under  the  circumstances  be 
Imputed  to  him,  it  is  irrelevant  to  consider 
whether  It  was  his  duty  to  have  acted  toward 
her  differently  than  he  did."  Thus  clearly 
Implying  that,  if  the  facts  and  circumstances 
were  such  as  to  impute  to  the  petitioner  or 
complahiant  "a  desire  or  antlclpaticm  that 
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Us  condact  would  prompt  her  to  drift  Into 
lewdness,"  this,  If  estabUshed,  would  amount 
to  connivance  or  consent  On  the  principle 
of  tbe  cases  jnst  dted  are  the  cases  of  Mor- 
rison T.  Morrison,  136  Mass.  310;  Deunis  v. 
Dennis,  68  Conn.  186,  36  Atl.  34,  34  L.  R.  A. 
449,  57  Am.  St.  Hep.  95,  note,  p.  101 ;  Wilson  v. 
Wilson,  154  Mass.  194,  28  N.  B.  167,  12  L.  B. 
A.  524.  26  Am.  8t  Bep.  237,  note,  page  239; 
Calms  T.  Calms,  109  Mass.  408.  See,  also, 
note  to  Hawkins  v.  Hawkins,  In  25  Am.  Law. 
Beg.  (N.  S.)  98.  In  Bourgeois  v.  Chan- 
tIo,  39  La.  Ann.  216,  1  South.  679,  the  court 
says :  "Where  the  conduct  of  the  husband  In- 
dicates an  Intent  to  have  his  wife  transgress, 
or  to  let  her  do  so,  undisturbed,  this  constl- 
tntes  a  connivance,  and  will  act  as  a  bar  to 
bis  salt  for  divorce."  In  Am.  A  Ehig.  Ency. 
ot  Law,  vol.  9,  p.  829,  title  "Connivance,"  a 
l«neral  discussion  of  the  subject  will  be  found 
and  a  citation  of  other  authorities. 

A  careful  consideration  of  the  proof  In 
tbis  case,  conceding  all  that  petitioner  claims 
to  have  occurred,  leads  us  to  the  conclusion 
that.  If  It  did  occur.  It  was  by  his  procure- 
ment and  consent,  and  that  he  was  conniving 
at  the  result,  and  that  he  sought  to  give  his 
wife  liberty  to  commit  the  act  for  the  pur- 
pose of  obtaining  the  divorce  which  be  has 
applied  for;  or.  If  this  Is  not  so,  that  at 
least  In  the  language  of  Chancellor  Zabrls- 
kle,  he  saw  what  a  reasonable  man  could 
not  see  without  alarm.  A  decree  of  divorce 
on  the  groTind  of  adultery  will  not  be  grant- 
ed nnder  such  circumstances. 

The  decree  of  the  conrt  of  chancery  Is  re- 
versed, and  the  record  will  be  remitted,  with 
directions  to  enter  a  decree  In  the  case  for 
the  defendant  refusing  the  divorce  prayed 
for. 

6UMMBRB,  C.  J.,  and  PITNEY,  SWATZB, 
BEED,  YBOOM,  and  OBEBN,  JJ.,  dissent 


LIONOT  et  al.  v.  JABKI^Q. 

(Conrt  of  Chancery  of  New  Jersey.    Nov.  20, 
1906.) 

1.  Deeds— BuTLDiNo  Rbstbictio!!— Waiveb— 
SumciBNcr. 

On  a  bill  by  grantoia  against  grantees  In  a 
deed  to  enforce  a  restriction  contained  In  the 
deed  against  the  construction  of  a  flat  or  tene- 
ment house,  evidence  considered,  and  held  to 
show  no  waiver  of  tlie  restriction. 

2.  Sasib—Constbuctiok— Flats. 

Any  bnildiog  consisting  of  more  than  one 
story,  in  which  building  there  are  one  or  more 
suites  of  rooms  on  each  floor  equipped  for  sep- 
arate housekeeping  purposes,  is  a  "flat"  within 
the  meaning  of  a  restriction  in  a  deed  that 
the  grantee  shall  not  permit  to  be  erected  on 
tbe  premises  any  building  which  shall  be  used 
or  occupied  as  a  flat 

[Ed.  Note. — For  cases  in  point  sm  Cent  Dig. 
VOL  16,  Deeds,  {  538.] 

3.  Sakk— Apabtuent  House. 

If  what  is  known  as  a  "flat"  becomes  an 
"apartment  house"  when  higher  rental  is  char- 
red, the  payment  of  a  rental  of  from  $35  to 
|40  per  month  does  not  turn  what  la  otherwise 


a  "flat"  into  an  "apartment,"  so  as  to  take  it 
out  of  a  building  restriction  binding  the  grantee 
not  to  erect  a  flat  on  the  premisci. 

4.  Saki. 

Where  a  grantor,  retaining  a  portion  of  tb« 
land,  enters  Into  a  written  understanding  with 
the  grantee  restricting  the  enjoyment  In  order 
to  b^efit  the  portion  retained,  and  the  restric- 
tion is  reasonable,  it  will  be  enforced  In  equity 
against  the  grantee. 

5.  Save— BuBDEN  of  Pboof. 

If  a  grantee  claims  that  his  deliberate  din- 
regard  of  a  building  restriction  written  In  a 
grant  does  not  damage  the  grantor,  he  must 
make  .his  position  clear  beyond  the  possibility 
of  doubt 

6.  Saw— AonoNS— Laches. 

In  an  action  by  grantors  against  grantees 
to  enforce  a  building  restriction  contained  In 
a  deed,  evidence  held  to  show  that  complainants 
were  not  guilty  of  laches. 

Bill  by  Catherine  W.  Llgnot  and  others 
against  J.  Edward  Jaekle.  Decree  for  com- 
plainants. 

Hudspeth  &  Carey,  for  complainants. 
L  Faerber  Goldenhom,  for  defendant 

GARRISON,  v.  O.  This  is  a  bill  filed  by 
the  execntors  of  Peter  Joseph  Jules  Lignot 
against  J.  Edward  Jaekle  to  enforce,  against 
tbe  latter,  a  restriction  contained  In  a  deed 
from  the  complainants  to  tbe  defendant 

The  complainants  are  executors  and  trus- 
tees under  the  will  of  Peter  Joseph  Jules  Llg- 
not, with  power  of  disposition  of  his  prop- 
erty. Peter  Joseph  Jules  Lignot  died  in 
1887,  seised  of  a  large  tract  of  land  In  the 
Greenville  section  of  Jersey  City.  At  the 
time  of  his  death  this  property  consisted  of 
a  mansion  house  or  homestead,  and  the  usual 
buildings  In  connection  with  such;  the  rest 
of  tbe  land  being  orchard  or  meadow  land.  . 
The  complainants  have  retained  the  mansion 
house  and  its  appart«iances  and  continue 
to  live  therein.  In  1888  tbe  executors  had 
the  rest  of  the  property  surveyed,  laid  ont  In 
building  lots,  and  cut  two  courts  through 
from  Linden  avenue.  The  property  is  bound- 
ed by  Linden  avenue  on  the  west;  the  prop- 
erty late  of  Lembeck  on  the  east.  Ocean  av- 
onie  on  the  south,  and  Garfield  avenue  on 
the  north.  The  property  on  Ocean  avenue 
was  sold  for  any  purpose  for  which  such 
land  might  be  used,  so  that  stores,  flat 
buildings,  and  other  business  structures 
might  be  there  located.  The  conveyances  so 
far  made  of  the  rest  of  the  property  con- 
tain practically  the  restriction  contained  In 
the  Jaekle  deed — I  say  practically,  because, 
from  an  Inspection  of  certain  of  the  deeds 
put  in  evidence.  It  appears  that  the  cost  of 
the  houses  to  be  put  upon  the  property  va- 
ried; those  on  Linden  avenue  to  be  of  a 
higher  cost  than  those  on  the  courts.  But 
each  were  restricted,  as  to  the  character  of 
the  building,  as  In  the  Jaekle  deed.  That 
restriction,  so  far  as  we  are  concerned  with 
It  Is  contained  In  the  following  language: 
"That  the  said  party  of  the  second  part 
[which  Is  the  defendant,  J.  Edward  Jaekle], 
his  heirs  or  assigns,  shall  not  at  any  time 
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hereafter  erect  or  cause,  procure,  penult,  or 
suffer  to  be  erected  ou  said  premises,  or  any 
part  thereof  *  *  *  any  building  that  Bhall 
be  used  or  occupied  as  a  flat  or  tenement 
house.    •    ♦    ♦" 

The  deed  to  Jaekle  Is  dated  January  9, 
1903.  The  deed  was  delivered  and  the  con- 
sideration paid  at  the  home  of  the  complain- 
ants on  the  day  that  the  deed  was  acknowl- 
edged, January  14. 1903.  There  were  present 
at  that  time  Dr.  Lignot,  the  complainant; 
his  mother,  Mrs.  Catherine  W.  Lignot,  the 
other  complainant;  a  brother  of  Dr.  Lig- 
not, named  Paul;  C.  W.  'Weanet,  the  master; 
J.  Edward  Jaekle,  the  defendant;  and  his 
attorney,  L  F.  Goldenhom.  The  two  latter 
witnesses  testify  that  at  that  time  Mr.  Oold- 
enbom,  after  the  deed  had  been  delivered, 
in  the  course  of  a  general  conversation, 
stated  that  it  was  the  Intention  of  Mr.  Jaekle 
to  erect  a  two-fSmlly  house  upon  the  prop- 
erty, and  that  he  (Jaekle)  and  his  father  In- 
tended to  live  In  the  same.  They  testify 
that  Mrs.  Lignot  responded  by  saying  that 
she  had  no  objection  to  them  as  neighbors. 
This  is  the  consent  which  the  defendant  al- 
leges was  given  at  that  time  to  the  defend- 
ant's erection  of  the  building  subsequentiy 
planned  and  erected.  This  conversation  is 
specifically  and  in  toto  denied  by  the  other 
four  parties  present 

In  February  the  plans  for  the  structure 
were  exhibited  by  the  defendant  to  Dr.  Lig- 
not, and  some  negotiations  or  conversations 
concerning  the  matter  of  erecting  that  kind 
of  a  house  upon  this  property  were  had  be- 
tween Mr.  Hudspeth,  the  attorney  of  the 
Lignots,  and  Mr.  Ooldenhom,  the  attorney 
of  the  defendant.  On  the  1st  of  March, 
1906,  Mr.  Ooldenhorn  addressed  a  letter  to 
Mrs.  Lignot,  In  which  he  states  that  his 
client  is  about  to  erect  a  two-family  apart- 
ment house  upon  the  lots,  and  that,  if  the 
Lignots  have  any  objection,  they  should  at 
once  take  proceedings  to  make  the  same  ef- 
fective, or  the  defendant  will  ajtsume  that 
they  are  willing  and  consent  to  the  erection 
of  such  a  house  upon  the  lots.  This  letter 
was  mailed  on  Saturday  the  3d  day  of 
March,  and  was  presumably  received  by  Mrs. 
Lignot  on  Monday  the  6th,  and  was  then 
taken  by  Dr.  Llgrnot  to  Mr.  Hudspeth,  who, 
on  the  10th  of  March,  responds  to  the  same. 
The  reply  Informs  Mr.  Goldenhom  that  the 
Lignots  do  not  consent;  that  they  hold  that 
such  a  structure  violates  the  covenant;  and 
that,  If  persisted  In,  suit  for  damages  or  other 
proper  proceedings  will  be  taken  to  protect 
the  interests  of  the  grantora  Thereafter 
there  were  conversations  at  various  times 
between  the  atiomeys  of  the  parties;  the 
general  purpose  of  each  of  the  attorneys 
being  to  arrive  at  some  sort  of  an  under- 
standing between  the  clients,  so  that  Jaekle 
could  proceed  with  the  erection  without  in- 
terference by  the  grantors.  It  was  the  gen- 
eral understanding  between  them  that  Jaekle 


should  endeavor  to  get  the  CMisents  of  the 
other  grantees  of  the  complainants  wnose 
properties  were  adjacent  to  Jaekle,  and  that 
Hudspeth  would  then  endeavor  to  get  the 
consent  of  the  Lignots;  the  idea  being  that, 
if  the  other  grantees  acquiesced,  the  Lignots 
would  not  feel  under  pressure  or  obligation 
to  continue  their  objection.  Since  all  the 
lots  on  Linden  avoiue  were  subject  to  tbls 
same  restriction,  it  was  assumed  l>y  the  par- 
ties that  the  other  grantees  of  Linden  avenue 
lots  had  some  rights  with  respect  to  the  char- 
acter of  the  building  to  be  placed  on  any 
lot 

The  defendant  testifies  that  some  time  In 
the  early  part  of  July  of  1906  he  met  Dr. 
Lignot  on  the  street,  and  informed  him  tbat 
he  was  about  to  erect  the  house,  and  tbat 
Dr.  Lignot  stated  he  had  no  objections.  Dr. 
Lignot  denies  this  specifically.  In  the  latter 
part  of  July  (probably  upon  the  last  day 
thereof)  the  defendant  broke  ground  and 
proceeded  with  his  excavation.  Mr.  Huds- 
peth, shortiy  after  this,  left  for  his  svanmer 
vacation,  leaving  his  managing  derk  In 
charge  of  this  matter,  and,  at  an  interview 
held  in  the  early  part  of  August  between 
Mr.  Gtoldenhom  and  the  managing  derk  of 
Mr.  Hudspeth,  it  was  the  understanding  that 
Mr.  Jaekle  should  not  erect  his  house  with- 
out obtaining  the  consent  of  the  Lignots,  and 
that  he  should,  in  any  event  await  the  re- 
turn of  Mr.  Oarey,  a  partner  of  Mr.  Huds- 
peth, who  was  to  return  before  the  latter. 
Upon  Mr.  CJarey's  return  furtha  Interviews 
were  held  along  the  same  lines.  On  the  24tb 
of  August  1906,  Mr.  Ooldenhom  and  the  de- 
fendant visited  Mr.  Carey,  having  with  them 
the  plans  of  the  building.  They  spoke  of 
the  consents  of  the  adjacent  owners  that 
they  had,  or  assumed  that  they  had,  and 
wanted  Mr.  Carey  to  Inspect  the  plans  so 
as  to  see  tbat  the  building  would  not  be  a 
detriment  to  the  neighborhood.  Mr.  Carey 
stated  that  be  was  not  interested  in  the 
'plans,  that  his  sole  interest  was  to  protect 
his  clients,  and  that  he  would  like  to  see 
the  matter  amicably  arranged  for  every 
reason,  and  that  it  the  defendant  would  get 
the  consent  of  the  complainants  there  would 
be  no  further  difficulty,  and  he  suggest- 
ed that  they  go  to  the  complainants  and 
endeavor  to  obtain  their  consent  On  the 
night  of  that  day  the  defendant  and  Mr. 
Goldenhom  went  to  the  residenoe  of  tbe 
complainants  and  ascertained  tbat  the  doctor 
was  not  at  home,  and  that  Mrs.  Lignot  ^as 
not  able  to  see  them,  whereupon  they  deliver- 
ed their  message  and  plans  to  a  daughter  of 
Mrs.  Lignot  who  promised  to  let  them  hear 
from  her  mother  in  a  few  days.  At  the  In- 
terview with  Carey  last  mentioned  it  was  the 
understanding  that  the  parties  were  to  await 
the  return  of  Mr.  Hudspeth,  if  they  did  not 
obtain  the  consent  of  the  grantors.  Mr. 
Hudspeth  returned  some  time  after  Labor 
Day  (September  8,  1906),  and  found  that 
the  framework  of  this  building  was  up,  and 
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thereupon  filed  the  bill  in  tbls  suit  on  the 
17th  of  September,  1906. 

I  am  entirely  conrinced  from  all  of  tlie 
testimony  that  there  was  no  positive,  direct 
agreement,  consent,  or  acquiescence  on  the 
part  of  the  grantors  to  permit  the  grantee 
to  erect  the  building  in  question.  While 
there  were  a  great  many  Interviews  between 
the  parties  In  Interest,  I  think  it  entirely 
clear,  and  that  the  conduct  of  the  defendant 
demonstrates,  that  he  never  secured  from 
the  complainants  any  direct  permission,  con- 
sent, or  acquiescence  to  the  erection.  The 
Impression  left  upon  my  mind  by  the  testi- 
mony is  that  the  complainants  did  not  them- 
selves have  any  violent  or  obstinate  objection 
to  the  erection  of  the  building  In  question. 
They  feared  that,  if  this  building,  which  they 
deemed  a  "flat,"  was  erected,  other  grantees 
subject  to  a  similar  restriction  might  erect 
cheaper  houses  of  the  same  character,  to  the 
detriment  of  the  neighborhood  and  the  injury 
of  the  property  in  the  same  plot  still  retained 
by  the  complainants.  The  building  that  the 
defendant  proposed  to  erect  was  to  be  of 
good  architecture.  One  appearing,  and  costly, 
being  much  more  costly  than  almost  any 
other  house  In  the  neighborhood.  I  think 
that  the  complainants  feared  also  that  other 
grantees,  whose  deeds  contained  similar  re- 
strictions, and  who  had  erected  private  dwell- 
ing bouses  there,  would  come  upon  them  if 
they  were  to  consent  to  the  erection  of  the 
Jaekle  building,  and  that  therefore  they  and 
their  counsel  constantly  stated  to  the  defend- 
ant that  they  had  no  objection  themselves,  if 
the  consent  of  the  other  grantees  could  be 
obtained;  but  that,  in  default  of  such  con- 
sent belDg  obtained,  they  maintained,  in  its 
rigidity,  all  of  their  rights,  and  did  object 
This,  I  think,  explains  the  apparent  contra- 
diction between  the  parties,  and  shows  that 
It  Is  not  a  real  contradiction.  The  complain- 
ants are  truthful  and  correct  in  their  testi- 
mony that  they  did  not  consent  to  the  erec- 
tion of  this  building,  did  not  acquiesce  in  it, 
and  did  always  object  to  it;  whereas,  the 
defendant  is  also  correct  In  saying  that  they 
stated  that  they  had  no  objection  to  It,  their 
objections  being  not  personal,  but  based  up- 
on the  failure  of  the  defendant  to  obtain  the 
consent  of  the  other  grantees.  That  brings 
OS  to  the  construction  of  the  language  of  the 
covenant  in  relation  to  the  facts.  The  lan- 
guage prevlonsly  quoted  Is  that  the  grantee 
is  not  to  erect  "a  building  to  be  used  or  oc- 
pled  as  a  flat  or  tenement  bouse."  The  house 
which  the  defendant  has  planned  and  partial- 
ly erected  is  a  two-story  and  attic  house 
which  Is  to  cost  about  $10,000,  with  an  en- 
trance In  front  from  which  access  is  obtained 
both  to  the  first  and  second  floors  by  separate 
hallways.  Upon  the  flrst  floor  is  a  compIet<i 
bonseke^lng  suite,  and  a  similar  one  upon 
the  second  floor.  The  exact  question  to  be 
determined  Is  whether  the  building  in  ques- 
tion is  one  to  be  used  or  occupied  as  a  "flat 
w  tenement  honss," 


The  complainants  have  not  argued  that  the 
house  In  question  is  a  "tenement  bouse"  with- 
in the  meaning  of  the  restriction.  It  Is,  of 
course,  elemental  that  the  word  "tenement," 
etymologically  speaking,  would  cover  any 
sort  of  a  bouse  which  was  of  a  permanent 
nature  and  could  be  holden,  but  by  the  use 
of  the  term  the  parties  undoubtedly  meant 
a  community  house  of  a  certain  kind.  I 
think  It  clear  that  those  words,  as  used  here, 
meant  a  commimity  house  occupied  by  per- 
sons of  small  means,  the  distinguishing  char- 
acteristics of  which  are  the  use  in  common 
of  certain  facilities  by  people  crowded  into 
insufficient  space  and  deprived  of  many  of 
the  essentials  of  privacy,  decency,  and  health. 
This  is  the  meaning  given  to  the  phrase  In 
Kltching  V.  Brown,  180  N.  T.  414,  73  N.  B. 
241,  70  L.  R.  A.  742.  In  that  case  there 
was  a  very  strong  dissent,  however,  based 
upon  the  principle  that  the  court  could  not 
and  should  not  distinguish  between  difFerent 
kinds  of  tenement  or  community  houses.  A 
"flat,"  etymologically,  is  a  floor  In  a  building. 
Later  the  use  of  the  word  became  restricted 
to  a  floor  completely  equipped  for  house- 
keeping purposes.  A  building  containing  such 
floors  so  equipped,  each  of  which  is  called  a 
"flat,"  Is  Itself  termed  a  "flat,"  but,  more 
properly  speaking,  should  be  termed  a  "flat 
house."  The  question  to  be  decided  in  this 
case  is :  How  n^any  such  floors  must  a  build- 
ing have  to  come  within  the  term  of  "flat," 
or  "flat  house"? 

It  should  flrst  be  observed  that  in  my  view 
the  floor  completely  equipped  for  housekeep- 
ing purposes  must  be  In  a  building  in  which 
there  are  other  floors,  because  I  do  not 
think  that  a  bungalo  or  ranch  building  all  on 
one  floor  has  ever  properly  been  termed  a 
"fiat"  or  the  building  a  "fiat  house."  In  this 
country  fiats  or  flat  houses  have  usually 
been  built  of  many  stories  upon  each  fioor 
of  which  buildings  there  has  been  one  or 
more  suites  of  rooms  fitted  up  for  housekeep- 
ing purposes.  The  query  is,  bow  many  stor- 
ies so  equipped  must  there  be  to  constitute 
the  building  a  "flat"  or  "flat  house"?  In  de- 
fault of  any  arbitrary  deflnitiou  established 
either  by  positive  enactment  of  by  decision, 
I  think  it  must  be  held  that  any  building 
constating  of  more  than  one  story,  In  which 
building  there  are  one  or  more  suites  of 
rooms  on  each  floor  equipped  for  separate 
housekeeping  purposes,  is  a  "fiat"  or  "flat 
house."  I  do  not  see  how  the  court  can  ap- 
ply any  other  test  that  Is  reasonable.  A 
floor  equipped  for  separate  housekeeping  is 
a  "fiat"  A  building  containing  such  "fiats" 
is  a  "fiat  house."  If  two  such  floors  do  not 
so  constitute  it  how  many  would?  There 
is  no  answer  of  which  I  am  aware.  The 
fact  that  it  has  not  been  customary  to  erect 
"fiat  houses"  of  only  two  stories  cannot  al- 
ter the  conclusion.  I  do  not  see  upon  what 
one  could  base  a  finding  that  a  "fiat  house" 
must  consist  of  more  than  two  stories.  In 
Skillman  t.  Smatheurst,  67  N.  J.  Eq.  I,  at 
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page  6,  40  Atl.  866,  at  page  SS6,  Chancellor 
McGill  said  of  a  flat  or  fiat  house:  "It  is 
really  a  community  bouse,  designed  for  the 
accommodation  of  more  than  an  ludividual 
and  his  household."  In  that  case  the  build- 
ing consisted  of  three  stories,  upon  each 
floor  of  which  building  there  were  apart- 
ments equipped  for  housekeeping,  and  the 
court  designated  It  as  a  "flat"  or  "flat  house." 

The  defendant  contends  that  this  restric- 
tion does  not  limit  the  character  of  the 
building  to  a  private  dwelling,  and  that  It 
does  not  forbid  the  erection  of  what  Is  term- 
ed a  "two-family  house";  that  is,  a  bouse 
so  built  that  two  families  may  live  therein, 
side  by  side,  separated  by  a  dividing  wall, 
and  therefore  this  house  In  question,  which 
la  built  for  two  families  to  reside  one  above 
the  other,  Is  also  permitted.  This  contention 
seems  to  me  to  be  witbont  merit.  If  I  am 
correct  in  my  holding  that  the  house  In 
question  Is  a  "flat"  or  "flat  bouse,"  then  It 
is  prohibited  by  the  restriction,  and  the  fact 
that  some  other  bouse  answering  the  same 
purpose  could  be  built  without  violating  the 
restriction  is  immaterial  and  Irrelevant  It 
only  serves  to  show  how  readily  the  defend- 
ant could  accomplish  his  purpose  without 
violating   the   covenant 

Nor  is  the  defendant  helped  by  terming 
this  building  an  "apartment  house,"  and 
claiming  that  then  it  is  not  within  the  re- 
striction. An  "apartment  house"  Is  either 
a  building  otherwise  termed  a  "flat"  or  "flat 
bouse,"  or  It  is  a  building  divided  Into  sep- 
arate suites  of  rooms  intended  for  residence 
but  commonly  without  facilities  for  cooking, 
etc.  Hitching  v.  Brown,  supra.  The  build- 
ing In  question  does  not  come  within  the 
latter  part  of  the  above  definition,  because 
each  suite  in  it  Is  to  have  separate  facilities 
for  cooking.  The  court  in  the  case  Just 
cited,  finds  that  the  terms  "flat  house"  or 
"apartment  house"  are  used  Interchangeably, 
and  mean  the  same  thing;  the  only  difference 
being  that  when  the  rent  Is  cheap  the  build- 
ing is  customarily  referred  to  as  a  "flat"  or 
"flat  house,"  whereas,  when  the  rent  is  high- 
er, the  politer  term  is  "apartment"  or  "apart- 
ment house."  There  Is  no  distinction  with 
respect  to  the  nature  of  the  building  or  its 
use.  Where  the  interdicted  thing  is  in- 
dicated clearly,  as  it  is  In  the  case  at  bar, 
mere  nomenclature  will  not  be  allowed  to 
prevail  in  deciding  the  rights  of  the  parties. 
The  thing  intended  to  be  prohibited  by  this 
covenant,  which  was  drafted  about  1888.  was 
the  erection  upon  this  property  of  community 
houses  termed  "tenement  houses"  or  "flat 
bouses."  The  fact  that  the  latter  character 
of  house,  as  It  became  more  costly,  has  a 
different  name  used  Interchangeably  with 
its  old  name,  cannot  vary  or  alter  the  rights 
of  the  parties.  The  only  distinction  sug- 
gested by  any  one  between  an  "apartment" 
and  a  "flat"  is  the  amount  of  rent  Highly 
ornate  private  dwellings  are  often  termed 
"mansions,"   but  it  certainly  could  not  be 


successfully  contended  that.  If  land  were 
restricted  so  that  it  might  not  have  erected 
on  it  a  private  dwelling,  one  could  erect  a 
costly  dwelling  thereon,  and,  by  calling  it 
a  "mansion,"  pteyeat  the  enforcement  of  the 
restriction. 

Furthermore,  I  do  not  flnd  that  the  amount 
of  rent  to  be  charged  for  these  suites,  name- 
ly, $35  to  $40  per  month,  brings  the  same 
within  the  definition  contended  for  by  the 
defendant  His  sole  contention  on  this  head 
is  that  what  is  otherwise  a  "fiat  house"  be- 
comes an  "apartment  bouse"  when  a  cer- 
tain amount  of  rent  Is  charged.  It  is  admit- 
ted that  there  is  no  standard  with  respect 
to  what  amount  of  rent  converts  a  "flat" 
into  an  "apartment";  but  fairness  to  the 
defendant  does  not  require  from  him  an  ab- 
solute definition,  provided  there  is  any  rea- 
sonable metbod  of  ascertaining  the  limits. 
Undoubtedly,  If  the  distinction  be  a  true 
one,  there  are  means  and  extremes  about 
which  there  could  be  no  question.  A  suite 
renting  for  |10  a  month  would  then  nndonbt- 
edly  be  a  "fiat";  whereas,  one  renting  at 
$1,000  a  month  would  nndonbtedly  be  an 
"apartment"  Granting,  therefore,  f<Hr  the 
sake  of  the  argument  that  there  is  this  dis- 
tinction, and  that  it  Is  a  real  one,  I  do  not 
find  that  $35  to  $40  a  month  rent  turns  what 
is  otherwise  a  "flat"  into  an  "apartment" 
It  is  the  settled  law  of  this  state  that  wher« 
a  grantor  retaining  a  portion  of  the  land 
out  of  which  the  grant  is  made,  enters  Into 
an  express  written  understanding  with  his 
grantee  which  restricts  the  enjoyment  of  the 
portion  of  the  land  conveyed  in  order  to 
benefit  the  portion  retained,  and  the  restric- 
tion is  reasonable  and  consonant  with  pub- 
lic policy,  such  restriction  will  be  enforced 
in  equity  against  the  grantee  at  the  instance 
of  the  grantor.  Hayes  v.  Waverly  &  P.  R. 
Co.,  61  N.  J.  Eq.  345,  at  page  348,  27  AU. 
648,  at  page  649  (McGlIi,  Ch.,  1803);  Cornish 
V.  Wieesman,  56  N.  J.  Eq.  610,  at  page  603, 
35  Atl.  408,  at  page  400  (Emery,  V.  C,  189S): 
Roberts  v.  Scull,  68  N.  J.  Eq.  306,  43  Att 
683  (Gray,  V.  a,  1890).  And,  if  the  defend- 
ant relies  upon  an  allegation  that  the  cwn- 
plainants  will  not  be  damaged  by  the  defend- 
ant's deliberate  disregard  of  the  restriction, 
they  must  make  it  clear  beyond  the  pos- 
sibility of  doubt  that  the  complainants  can- 
not be  damaged.  Cornish  v.  Wlessman,  su- 
pra; Morrow  v.  Hasselman  (N.  3.  Ch.)  61  AtiL 
369,  at  page  370  (Emery.  V.  C,  1905). 

There  was  no  proof  In  this  case  by  the  de- 
fendants, and  nothing  from  which  they  could 
successfully  ,argue,  that  the  complainants 
suffered  no  damage  by  their  disregarding  the 
restriction  and  building  a  "fiat"  upon  the  lot 
purchased  from  the  complainants.  The  com- 
plainants in  the  case  In  hand  do  retain  a  por- 
tion of  the  land  out  of  which  this  grant  was 
made.  There  Is  an  express  written  covenant 
which  does  benefit  the  portion  of  the  land 
still  retained,  and  the  restriction  Is  reason- 
able and  consonant  with  public  policy.    The 
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restriction  therefore  will  be  enforced  at  the 
Instance  of  the  grantors  agalnat  the  grantee, 
nnlesB  tbe  former  have  In  some  way  forfeited 
their  rlsht  to  insist  on  enforcement  in  equity. 
They  xmdonbtedly  may  forfeit  such  right  by 
consent.  They  may  also  lose  it  by  abandon- 
ment or  waiver.  If  there  Is  a  general  scheme 
embracing  a  large  number  of  separata  lots, 
and  ttaey  iiermit  others  to  violate  the  restric- 
tion, th^  may  be  held  to  liare  waived  or 
abandoned  it  so  as  to  lose  their  right  to  en- 
fbrce  It  against  a  particnlar  defendant  This 
iatter,  however,  applies  more  strongly,  if  not 
solely,  to  cases  where  the  right  Is  equitable 
and  not  legal,  and  is  most  often  applicable 
in  cases  where  either  the  grantor  seeks  to 
enforce  the  right  against  some  one  other  than 
his  grantee,  or  where  some  other  person  than 
the  grantor  seeks  to  enforce  the  restriction. 
Lastly,  the  right  may  be  lost  by  laches. 

It  is  contended  by  the  defendant  In  the 
case  at  bar  that  the  complainants  consented 
or  acquiesced  In  the  erection  of  the  building 
In  question.  I  have  found  as  a  fact  that  this 
is  not  so. 

It  Is  next  contended  that  by  abandonmenl 
or  waiver  they  have  forfeited  their  right  to 
enforce  the  restriction  against  the  defend- 
ant, i>cau8e  upon  the  tract  of  land  In  ques- 
tion there  are  two  other  houses,  referred  to 
In  the  testimony  as  "Kelsey's  House'*  and 
"Thorn's  House,"  each  of  which  Is  occupied 
by  two  families.  The  defendant  urges  tiiat 
the  existence  of  these  two  houses,  so  equip- 
ped, shows  an  abandonment  or  waiver  by  tbe 
grantora  of  their  rights.  As  has  t)een  be- 
fore snggested,  such  a  contention  has  great 
weight  where  some  one  other  than  the  gran- 
tor Is  seeking  to  enforce  a  reitrlction,  but 
is  not  so  weighty  when  he  is  the  actor. 
Gamm  t.  Benner,  SB  N.  J.  Eq.  807,  at  page 
aOO,  44  AtL  632,  at  page  633  (Pitney,  V.  C, 
1900),  reviewed,  but  not  on  this  point,  snb 
nom.  Walker  v.  Renner,  60  N.  J.  Bq.  403, 
46  AtL  62&  The  basis  of  the  principle  Is 
that,  where  tbe  scheme  has  been  departed 
from  by  acquiescence  or  consent,  it  is  In- 
equitable to  enforce  It  thereafter.  But  It 
seems  to  me  that  it  is  elemental  that  the 
departure,  if  one  exists,  must  have  been  ac- 
qnlesced  in  or  permitted.  And  It  has  been 
held  that  It  is  not  every  permitted  infrac- 
tion which  will  preclude  the  enforcement. 
Hemsley  t.  Marlborough  Hotel  Co..  62  N.  J.Eq. 
161,  at  page  172,  SO  Ati.  14,  at  page  18  (Reed, 
V.  C,  1901),  affirmed  63  N.  J.  Eq.  «»,  52 
AtL  1132.  The  proofs  show  that  on  one  of 
tlie  conrts  there  were  erected  two  bouses 
which  exteriority  indicated  private  dwell- 
Ings.  One  was  referred  to  as  "Kelsey's 
House,"  and  the  other  as  "Thorn's  Houfe," 
named  from  the  persons  who  owned  them. 
There  was  nothing  in  tbe  appearance  of  ei- 
ther house  to  indicate  that  It  was  not  a 
private  dwelling  house.  There  Is  no  evidence 
to  overcome  tbe  denial  on  the  part  of  the 
complainants  that  they  knew  that  elth.-r  of 
these  two  bouses  was  fitted  up  for  the  us« 
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of  two  families  living  separately,  one  above 
the  other.  There  is  testimony  tliat  the 
Thorns  informed  tbe  complainants  that  they 
Intended  to  have  two  families  In  their  house, 
but  there  Is  nothing  to  show  that  they  in- 
formed the  complainants  that  they  Intended 
to  have  these  families  dwelling  in  flats  or 
floors  separately  fltted  up  for  housekeeping, 
and  this  is  the  gist  of  the  matter.  Ail  par- 
ties seem  to  agree  that  this  restriction  does 
not  prohibit  that  which  is  termed  a  "two- 
famliy  house,"  a  house  in  which  the  fam- 
ilies live  under  the  same  roof,  side  by  side, 
separated  by  a  dividing  wall,  or  share  a 
dwelling  house  in  common.  In  default, 
therefore,  of  proof  that  there  was  any 
knowledge  on  the  part  of  the  complainants, 
or  any  Implication  of  knowledge,  I  find  that 
there  was  no  permitted  violation  of  this  cove- 
nant, even  if  the  law  is  that  by  permitting 
the  violation  of  the  covenant  by  one  grantee 
the  grantor  loses  the  right  to  enforce  it 
against  another  grantee.  Whether  this  is 
the  law  or  not,  I  do  not  decide,  since  it  Is 
not  necessary. 

The  defendant's  final  Inslstment  is  that 
the  complainants  have  forfeited  the  right 
to  insist  upon  enforcement  by  reason  of 
their  laches.  Whether  this  Is  so  or  not  de- 
pends upon  the  proven  facts.  The  proofs 
show  that  tbe  digging  of  the  cellar  t>egan 
on  the  81st  of  July,  1906.  Prior  to  that 
time,  as  I  have  stated  in  a  previous  part 
of  this  opinion,  there  had  been,  numerous 
Interviews  l>etween  the  parties  or  their  coun- 
sel In  which  the  question  discussed  was  the 
erection  of  this  building  on  this  tract  Tbe 
defendant  had  sought  permission  from  the 
grantors  and  had,  as  I  find,  failed  to  obtain 
It,  and  he  thereafter  continued  to  seek  per- 
mission. The  grantors  had  placed  the  matter 
In  the  hands  of  their  counsel,  Hudspeth  & 
Carey.  Mr.  Hudspeth,  of  that  firm,  went 
away  on  his  vacation  just  about  the  time  that 
the  excavation  was  begun,  and,  upon  his 
managing  clerk's  learning  that  the  excava- 
tion had  begun,  an  interview  was  had  be- 
tween the  said  managing  clerk  and  the  at- 
torney of  the  defendant  Mr.  Ooldenbom,  at 
which  an  understanding  was  reached  that 
nothing  in  the  way  of  superstructure  should 
be  proceeded  with  until  the  return  of  Mr. 
Oarey,  the  partner  of  Mr.  Hudspeth,  who 
was  expected  home  before  Mr.  Hudspeth. 
Upon  Carey's  return  be  was  advised  by  his 
client  that  they  were  proceeding  with  the 
superstructure,  and  he  got  Into  communca- 
tlon  with  Mr.  Goldenhom  and  the  defend- 
ant It  was  then  understood  that  they  would 
stop  any  further  work  upon  the  building 
and  not  proceed  until  they  had  obtained  tbe 
consent  of  the  grantors,  the  complainants, 
and,  in  default  of  obtaining  such  consent 
would  not  proceed  until  Mr.  Hudspeth  re- 
turned. They  did,  however,  proceed  within 
a  week,  and  Mr.  Carey  called  Mr.  Golden- 
horn's  attention  to  this,  and  that  It  was  a 
violation  of  their  understanding,  which  Mr. 
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Goldenhom  admitted,  and  thereupon  Mr.  Ool- 
denbom  again  agreed  that  they  would  not 
go  on  with  the  work  without  obtaining  the 
permission  of  the  grantors,  and  would.  If 
such  permission  was  not  forthcoming,  await 
the  return  of  Mr.  Hudspeth.  Immediately 
after  this  interrlew  the  defendant  and  iila 
attorney  visited  the  Llgnots  to  obtain  con- 
sent Work  was  conthiued  upon  the  building, 
and  when  Mr.  Hudspeth  returned  about  the 
loth  of  September  the  building  was  inclosed. 
Whether  any  work  was  done  on  the  lnteric« 
Is  uncertain.  Mr.  Hudspeth  th«n  caused  the 
bill  In  this  case  to  be  prepared  and  filed. 

I  do  not  see  how  it  can  be  said  that  the 
complainants  are  in  laches.  From  the  in- 
ception of  the  controversy  they  always  main- 
tained that  the  restriction  forbade  the  erec- 
tion of  the  building  in  question,  and  tliat 
they  should  Insist  upon  enforcing  the  re- 
striction. The  defendant  always  sought  con- 
sent and  permission  to  erect  the  building 
notwithstanding  the  restriction,  and  the  de- 
fendant's counsel  always  advised  his  client 
that  be  bad  the  right  to  erect  the  building 
without  permission  or  consent;  In  other 
words,  that  the  restriction  did  not  forbid 
the  erection  of  this  kind  of  building.  I  tblnk 
It  clear  that  the  defendant  acted  upon  this 
view  of  the  law.  The  complainants,  by 
promptly  consulting  counsel  and  taking  the 
counsel's  advice,  by  Informing  counsel  of 
every  move  that  was  made  upon  the  ground, 
which  they  appear  to  have  done,  certainly 
used  all  the  vigilance  that  they  could.  Coun- 
sel for  the  complainants  was  in  constant 
communication  with  counsel  for  the  defend- 
ant, and  rigidly  insisted  upon  the  rights  of 
the  complainants.  If  the  defendant  went  on 
with  erecting  the  bnildlng  in  the  face  of 
this  attitude  of  the  complainants,  and  in 
spite  of  the  agreements  that  he  would  not 
so  go  <Hi,  it  seems  to  me  that  he  is  utterly 
without  any  ground  for  maintaining  that  the 
complainants  were  in  laches.  He  did  not 
erect  the  building  In  any  doubt  as  to  the 
complainants'  attitude,  or  because  the  com- 
plainants did  not  promptly  object;  but  he 
did  whatever  work  was  done  with  absolute 
knowledge  that  the  complainants  objected, 
and  I  find  that  he  did  It  despite  the  agree- 
ments with  the  attorneys  of  the  complain- 
ants that  be  would  not  do  it  He  therefore 
acted  at  his  perlL  Kltchlng  v.  Brown,  supra, 
at  pages  418,  419,  of  180  N.  Y.,  page  241  of 
73  N.  B.  (70  L.  R.  A.  742).  I  do  not  find, 
therefore,  that  the  complainants  are  In  laches. 

My  conclusion  Is  that  the  complainants  are 
entitled  to  an  injunction  to  enforce  the  re- 
striction. Since,  however,  the  building  Itself 
— that  is  to  say,  the  exterior  thereof — does 
not  violate  the  covenant,  there  is  no  neces- 
sity for  any  injunction  requiring  the  taking 
down  of  the  building.  The  thing  prohibited 
is  a  building  to  be  used  or  occupied  as  a 
flat,  and  the  injunction  therefore  will  pro- 
hibit the  use  of  this  building  in  violation 
of  the  reatrictlon. 


AIiFBBn>  W.  BOOTH  ft  BBC.  T.  BUBGESS 
et  aL 

(Court  of  Chancery  of  New  Jeiaay.   Nov.  22, 
190fl.) 

1.  IWJXJHOHOW— BOTCOTM. 

A  manufacturer  of  building  materials  d» 
dared  for  the  open  shop,  and  its  employta,  wh« 
were  onion  men,  strudL  The  labor  ocnniia- 
tions  embracing  the  building  trade  tbroogh 
their  officeia,  notified  the  boss  carpenters  that 
the  mannfactnrer'a  goods  were  nnfair  and  that 
members  <rf  the  anions  wwild  not  handle  them, 
and  If  a  boss  carpenter  received  them  his  em- 
ployes would  be  odled  out.  Some  of  the  boss 
carpenters  broke  their  eontntcts  with  the  manu- 
facturer, and  others,  who  had  been  its  regular 
customers,  refrained  from  using  its  goods.  The 
sdeme  of  the  offlcers  of  the  nnions  included 
coercion  of  the  employes  of  the  boss  carpenters 
to  strike  against  tiaeir  will.  Held,  that  th* 
manufacturer  was  entitled  to  an  injunction  r»- 
straining  the  officers  of  the  nni<nis  from  direct- 
ing or  inducing  by  threats,  etc.,  the  employes 
of  the  boss  carpenters  to  strike. 

[Ed.  Note.— For  cases  in  point,  i«e  Cent.  Dig. 
ToL  27,  Injunction,  Sf  174, 175.] 

2.  TOBTS— IKTCBFKBBIIOB    WITH    GOUTBAOTUAI. 

Rklatiohs. 

Where  a  third  person  intentionally,  by  the 
nse  of  any  kind  of  means,  causes  a  breach  of 
contract  involving  damage,  he  Is  prima  fade 
guilty  of  a  tort 

[Ed.  Note.— For  cases  in  point  sea  Cent  Dig. 
vol.  45,  Torts,  S  13.] 

5.  Savx. 

Every  dealer  is  entitled  to  a  free  market, 
and  to  enjoy  the  right  he  must  have  all  other 
dealers  with  him  left  free  to  deal  or  not  as 
they  may  voluntarily  elect,  and  a  violation  of 
the  right  consists  in  coercing  the  maricet 
4.  Same— LiBEBTT  to  Contract. 

It  is  the  absolute  right  of  all  men  to  con- 
tract or  refrain  from  contracting,  and  the 
motives  which  actuate  a  man  in  refraining  from 
makinjf  a  contract  In  relation  to  labor  or  mer- 
chandise or  anything  else  are  beyond  inquiry. 

6.  Samk. 

Men    have   an   absolute    right    to   act    in 
voluntar:r  combination  in  respect  to  contracting 
or    refraining   from    contracting,    however    Im- 
moral their  motives  may  be. 
8.  Tbadk  Unionb— Botcotts— Jubtifioatior. 

A  manufacturer  of  buildina  materials  de- 
clared for  an  open  shop,  ana  its  employes 
struck.  The  labor  organisations  embracing  the 
building  trades,  through  their  officent,  notified 
the  boss  carpenters  that  the  manufacturer's 
goods  were  unfair  and  that  the  members  of 
the  unions  would  not  handle  them.  The  acheiiM 
of  the  officers  of  the  onions  induded  the  coercion 
of  the  employes  of  the  boss  carpenters  to  quit 
work  in  case  materials  were  purchased  from 
the  manufacturer.  Tlis  coerdon,  if  arerdsed, 
would  be  exerdsed  in  accordance  with  the  regu- 
lations of  the  nnions.  Held,  that  the  oifioexfl 
of  the  anions  were  not  justified  in  Interfering 
with  the  manufacturer's  market  by  coercion  ex- 
ercised on  the  employes  of  the  boss  carpenters. 

Suit  by  Alfred  W.  Booth  tc  Bro.  against 
John  R.  Burgess  and  others.  Heard  on 
motion  for  preliminary  injunction  on  bill 
with  annexed  affidavits,  and  answer  with 
annexed  affldavlta.    Injunction  awarded. 

Charles  B.  Hendrickson,  Jr.,  and  Charles 
Oorbin,  for  the  motion.  John  J.  Mulvaney. 
opposed. 

STEVENSON,  V.  O.  Upon  the  motion 
papers  as  they  stand,  counsel  for  tbe  oom- 
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plalnant  applied  tor  an  Injunction  merely 
to  enjoin  the  maintenance  of  a  boycott  The 
motion  for  a  wider  preliminary  Injunction 
indicated  by  the  order  to  show  cause  was 
abandoned. 

The  complainant  1b  a  corporation  under 
the  laws  of  New  Jersey,  carrying  on  the 
business  of  lumber  dealers  and  manufac- 
turers of  doors,  blinds,  trim,  and  other  mill- 
work  used  in  the  erection  of  buildings,  its 
customers  are  boss  carpenters  and  building 
contractors.  It  owns  Its  yard  and  mill. 
whl<A  are  situate  at  Bayonne,  in  Hudson 
countgr,  and  the  value  of  .its  plant  and  stock 
on  band  is  over  $200,000.  It  employs  about 
25  bands.  Tlie  defendants  against  whom  a 
preliminary  injunction  was  prayed  for  are 
offices  and  agents  of  the  labor  organizations 
which  onbrace  the  building  trades  of  Hudson 
coontgr.  These  trades  are  organized  In  the 
nsoal  way  in  local  unions,  a  district  council 
oompoaed  of  delegates  from  all  the  local 
unions  In  Hudson  county,  and  a  united 
brotberbood  composed  of  all  the  local  unions 
tbtougbont  tbe  United  States  and  Oanada 
belonging  to  the  order,  which  local  unions, 
however,  are  represented  in  the  convention 
or  governing  body  of  the  united  iMotherhood 
by  delegates.  Consequent  upon  a  dispute 
as  to  hours  of  labor  and  wages  between  the 
complainant  and  its  employes,  the  complain- 
ant "declared  tbe  optsa.  shop,"  the  employes 
struck,  and  thereupon  the  complainant  be- 
came Involved  in  a  contest  with  the  whole 
system  of  labor  unions  in  Hudson  county 
connected  with  the  building  trades,  embrac- 
ing between  two  and  three  thousand  work- 
men. Tbe  complainant  became  "unfair," 
and  all  its  products  likewise  became  "un- 
fair." Tbe  labor  organizations,  through  the 
defendants,  their  officers  and  agents,  have 
notified  the  boss  carpenters  and  builders  that 
tbe  complalnanfa  goods  are  "unfair"  and 
Uiat  members  of  the  unions  will  not  handle 
tbem,  and  that  if  they  receive  or  use  any 
of  this  unfair  material  their  anploySs  will 
be  called  out,  and  thus  they  are  confronted 
with  loss,  if  not  ruin,  in  case  they  persist 
in  dealing  with  tbe  complainant  Under 
tbls  coercion  certain  boss  carpenters  have 
brokm  their  contracts  with  the  complainant 
imder  which  they  were  receiving  the  com- 
plainant's goods,  and,  what  is  of  more  con- 
seqnence,  other  boss  carpenters  and  builders 
who  had  been  regular  customers  of  tbe  com- 
plainant have  been  constrained  to  refrain 
from  using  Its  goods  on  their  Jobs,  inasmuch 
as  tbe  inevitable  result  of  such  use  would 
be  that  all  their  employes  who  are  members 
of  these  allied  labor  unions  would  Immediate- 
ly be  called  off  and  forced  into  a  strike. 

It  is  a  fact  of  the  utmost  importance  In 
my  Judgment  in  this  case — a  fact  which  I 
tbink  is  absolutely  essential  to  the  granting 
of  the  most  important  part  of  tbe  injunctive 
relief  prayed  for  by  the  complainant — that 
tbe  defendants'  scheme  for  coercing  the  boss 
caipenters  to  omdnct  their  business  as  they 


(the  defendants)  wish  to  have  it  conducted, 
does  not  involve  merely  the  voluntary  action 
of  tbe  employes  of  the  boss  carpoiters  in- 
dividually or  in  combination,  and  the  an- 
nouncement of  such  voluntary  action  or 
intended  voluntary  action;  tbe  scheme  In- 
cludes the  coercion  by  tbe  defendants  of  the 
emo\oy(A  of  tbe  boss  carpenters.  These  work- 
men are  to  be  forced  to  strike  against  their 
will  whenever  the  defendants  shall  say  the 
word.  The  coercion  consists  In  the  fact  that 
If  any  workman  refuses  to  strike  he  is  liable 
to  a  fine,  and  also  to  expulsion  from  his 
union.  Bzpulsion  from  the  union  subjects 
tbe  victim  not  only  to  obloquy  but  also  to 
pecuniary  loss,  and  makes  it  more  difficult 
for  him  to  get  employment  and  make  his 
living,  as  is  amply  Illustrated  in  this  casa 
It  does  not  appear  that  the  boss  carpenters 
are  greatly  injured  or  inconvenienced  by  be- 
ing obliged  to  refrain  from  dealing  with  the 
complainant  It  may  be  Inferred  that  these 
contractors  are  able  to  supply  themselves 
with  goods  of  the  class  which  tbe  complain- 
ant manufactures  from  other  sources,  and 
hence  they  seem  to  be  inclined  readily  to 
submit  to  the  coercion  of  the  defendants. 
Ttketi  attitude  is  precisely  the  same  as  that 
of  Mr.  Munce  In  Quinn  v.  Lieatbam,  infra. 
The  pecuniary  loss  from  this  boycott  fails 
directly  upon  the  complainant  and  It  is  evi- 
dent that  this  loss  Is  of  such  an  extent  and 
nature  as  will  warrant  tbe  use  of  tbe  in- 
junctive power  of  a  court  of  equity,  provided 
such  loss  Is  caused  by  conduct  of  the  defend- 
ants which  is  unlawful. 

Upon  the  filing  of  the  bill  and  annexed 
affidavits  an  order  was  made  requiring  the 
defoidants  to  show  cause  why  an  injunc- 
tion should  not  issue  according  to  the  prayer 
of  the  bill,  upon  the  return  of  which  order 
tbe  defendants  appeared  and  filed  an  answer 
and  affidavits.  After  hearing  an  elaborate 
argument  by  counsel,  I  advised  an  order  for 
an  Injunction  restraining  the  defendants 
"from  calling  out  or  directing  to  strike  any 
employe  or  employes  of  tbe  complainant's 
customers  or  persons  who  were  willing  to 
deal  with  the  complainant  with  the  Intent 
or  with  tbe  effect  to  coerce  or  Induce,  by 
fear  of  loss,  such  customer  or  persons  willing 
to  deal  with  the  complainant  to  break  their 
contracts  with  the  complainant  or  to  refrain 
from  dealing  with  the  complahiant;  and 
also  restraining  the  defendants  from  coer- 
cing or  inducing  such  employes  by  fine  or 
expulsion  from  a  labor  union,  or  by  threat 
of  sucfar  fine  or  expulsion  to  refrain  from 
being  employed  by  such  custcMners  with  tbe 
intent  or  effect  aforesaid."  An  appeal  hav- 
ing been  taken  from  this  order  to  the  Court 
of  £2rrors  and  Appeals,  it  is  necessary  that 
I  should  set  forth  the  "reasons"  of  tbe  order. 

1.  The  order,  I  think,  is  sustained  by  au- 
thorities which  are  controlling  in  ttils  court 
until  the  Court  of  Errors  and  Appeals  has 
been  beard  from.  While  a  number  of  in- 
Junctibns  against  boycotts  have  been  issued 
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from  chla  court,  and  opinions  In  these  cases 
have  been  published,  no  boycott  case  has  as 
yet  been  decided  by  our  court  of  last  resort 
That  the  Injunction  Issued  In  this  case  Is  sus- 
tained by  the  prior  decisions  of  this  court 
and  by  a  great  weight  of  authority  in  other 
states  and  In  England  will  appear,  I  think, 
beyond  question  from  an  examlnatl<m  of  the 
following  cases:  Barr  t.  Essex  Trade  Ooon- 
dl.  03  N.  J.  Eq.  101,  30  Atl.  881  (1894)  ;  Mar- 
tin T.  McFall,  66  N.  J.  Bq.  91,  55  Aa  466 
(1903) ;  Jersey  City  y.  Cassidy,  68  N.  J.  Eq. 
759,  53  Atl.  230  (1902) ;  Sherry  T.  Periciaa, 
147  Mass.  212,  17  N.  E.  807,  9  Am.  St  Rep. 
689  (1888) ;  Plant  y.  Woods,  176  Mass.  492, 
67  N.  E.  1011,  51  L.  R.  A.  839,  79  Am.  St  R^. 
830  (1900)  ;  Moran  y.  Dnmphy,  177  MasSw 
485,  59  N.  B.  125,  52  L.  R.  A.  115,  83  Am.  St 
Rep.  289  (1901)  ;  Berry  y.  Donovan,  188 
Mass.  353,  74  N.  E.  603,  108  Am.  St  Rep.  499 
(1905)  ;  My  Maryland  Lodge  y.  Adt  58  Atl. 
T21  (1905);  Bontwell  y.  Marr,  71  Vt  1, 
42  Atl.  607,  43  L.  R.  A.  803,  76  Am.  St  Rep. 
746  (1809)  ;  Curran  y.  Galen,  152  N.  Y,  88, 
46  N.  E.  297,  37  L.  R.  A.  802,  57  Am.  St  Rep. 
496  (1897)  ;  Temperton  y.  Russell,  L.  R.  12  B. 
715  (1893)  ;  Qulnn  y.  Leatham  (1901)  A.  O. 
495;  GIblan  y.  Nat  Amal.  Union  (1903)  2 
K.  B.  600;  Glamorgan  Coal  Co.  y.  S.  Wales 
Miners'  Federation  (1903)  2  K.  B.  546. 

2.  I  might  safely  rest  upon  the  controlling 
authority  of  the  cases  at>oye  cited  without 
attempting  any  discussion  of  the  principles 
which  they  announce,  and  which  they  are 
supposed  to  illustrate,  If  it  were  not  for  the 
fact  that  courts  and  judges  in  these  cases, 
even  when  agreeing  in  results,  often  differ 
widely  in  their  reasons.  Under  the  drcum- 
stances  I  shall  endeavor  as  briefly  as  possi- 
ble to  set  forth  the  legal  propositions  which 
seem  to  me  to  be  sound  and  adequate  to  sus- 
tain the  order  which  was  made  in  this  case. 
Many  of  the  views  herein  set  forth  may  pw- 
haps  be  found  to  be  erroneous  t>y  our  court 
of  last  resort  and  yet  the  order  appealed 
from  may  be  affirmed  upon  some  of  the  prin- 
ciples promulgated  in  some  of  the  above- 
dted  cases,  which  principles  I  have  rejected 
or  found  unnecessary  to  be  considered.  Of 
course,  it  has  been  argued  that  the  law  of 
this  case  is  in  doubt  and  hence  no  Injunction 
should  go.  I  do  not  think  that  this  rule  of 
procedure  can  be  applied  to  thwart  the  com- 
plainant in  Its  effort  to  have  its  whole  case 
investigated  and  decided  by  the  courts  of 
this  state  in  the  most  convenient  and  Inez- 
pensive  manner.  The  authorities  which  now 
bind  this  court  agree,  I  think,  that  the  com- 
plainant is  entitled  to  an  injunction  in  the 
terms  of  the  order.  That  is  the  law  of  the 
case — the  settled  law  of  the  case  according 
to  the  prior  dedsions  of  this  court  which,  in 
the  absence  of  any  deliverance  by  the  Court 
of  Errors  and  Appeals,  must  be  deemed  con- 
trolling. The  fact  that  the  reasons  and  rea- 
sonings and  prindples  announced  in  the  New 
Jersey  cases,  or  the  American  cases,  or  the 
English  cases,  or  in  all  these  cases,  are  yari- 


ant  inconsistent  or  even  contradictory,  and 
are  still  subject  to  free  discussion  and  criti- 
dsm,  does  not  affect  the  fact  that  it  is  the 
settled  law  of  New  Jersey,  entirely  free  from 
doubt  at  the  present  time  so  far  as  this  court 
Is  concerned,  that  the  complainant  in  this 
case  has  a  primary  legal  right  whatever  the 
definition  of  that  right  may  be,  which  the  de- 
fendants have  violated,  and  that  the  Injunc- 
tion whidi  has  laaued  from  this  court  is  the 
complainant's  appropriate  remedy. 

8.  A  large  part  of  the  confusion  and  conflict 
among  the  boycott  and  strike  decisions  in 
this  country  and  in  England  has  arisen,  I 
think,  from  the  attempt  which  judges  have 
made  to  define  the  delict  the  tort  of  the  de- 
fendant in  this  dass  of  casee,  without  first 
analyzing  the  case  so  as  to  discover  the  right 
of  the  plaintiff  or  the  correlative  duty  of  the 
defendant  the  Invasion  of  which  right  and 
the  violation  of  which  duty  constitute  the 
tort  to  be  defined.  It  is  true  that  the  law  of 
torts  has  been  developed  In  precisely  this 
way.  Sir  Frederick  Pollock  remarks  that 
"law  begins  not  with  authentic  general  prin- 
ciples, but  with  enumeration  of  particular 
remedies."  Pollock  on  Torts,  c.  11,  p.  16. 
Judges  and  text-writers  in  elaborating  the 
law  of  negligence  have  at  different  times 
undertaken  a  definition  of  the  tort  of  the  de- 
fendant with  which  they  were  dealing,  with- 
out apparently  bestowing  the  slightest  regard 
to  the  underlying  right  of  the  plaintiff  or  its 
correlative  duty  resting  upon  the  defendant 
the  existence  of  which  of  necessity  was  as- 
sumed. Some  of  these  deflnitiims  have  very 
little,  if  any,  value,  and  some  of  them  are 
false  and  misleading.  Plainly  there  can  be 
no  tort  committed  by  a  defendant  unless 
some  right  of  the  plaintiff  has  been  thereby 
invaded.  In  the  case  of  Heaven  y.  Pender, 
L.  R.  112  B.  Div.  607  (1883),  Lord  Essher 
(then  Brett  M.  B.),  illuminated  the  whole 
law  of  negligence  by  an  analytical  discussion 
in  which  the  primary  right  of  the  plaintiff, 
or  the  correlative  duty  of  the  defendant  in 
a  negligence  case  Is  disclosed  and  formulated. 
If  the  great  English  Judges  who  delivered 
these  ^ceedlngly  instmctiye  and  learned 
opinions  in  Alien  v.  Flood  [1898]  A.  C.  1,  had 
devoted  more  time  to  the  ascertainment  of 
the  legal  right  or  the  alleged  legal  rl^t  as- 
serted by  the  plaintiff,  the  violation  of  which 
constituted  the  tort  charged  against  the  de- 
fendant I  incline  to  think  tiiat  they  would 
have  had  less  difficulty  in  ascertaining  wheth- 
er or  not  any  tort  had  been  committed,  and, 
if  so,  what  was  the  definition  of  such  tort 
The  effort  of  a  large  number  of  learned  judg- 
es to  define  a  tort  without  agreeing  upon 
the  primary  legal  right  which  the  tort  postUr 
lates,  especially  when  such  effort  is  made 
with  the  use  of  such  terms  as  "malice"  and 
"maliciously,"  naturally  leads  to  variant  and 
conflicting  opinions.  While  I  shall  not  under- 
take at  present  to  criticise  the  procedure  of 
the  English  courts  in  this  remarkable  case, 
the  hlstiMry  of  the  case  from  court  to  court 
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perbaps  presents  the  best  lUoBtratlon  of  the 
point  wbicb  I  am  endeavoring  to  make,  vii., 
tbat  wben  a  novel  tort  Is  recognized  and  a 
remedy  tberetor  Is  provided  by  the  action 
of  tbe  courts,  and  sucb  tort  does  not  seem  to 
belong  to  one  of  tbe  ancient  classes  wblcb 
are  labeled  and  to  wblch  certain  definite 
remedies  are  assigned,  such  as  fraud,  tres- 
pass, or  nuisance,  It  may  be  suspected  tbat  a 
novel  right  and  Its  correlative  duty  have  been 
consciously  or  unconsciously  asserted,  and 
tbat  therefore  the  first  thing  to  do  Is  to  dis- 
cover and  define  tbat  right  and  that  duty.  A 
definition  of  tbe  right  Involves  a  definition 
of  the  duty,  and  vice  versa,  and  oftentimes 
whether  the  one  or  tbe  other  shall  be  defined 
Is  a  mere  matt^  of  convenience.  See  Heaven 
V.  Pen6er,  supra. 

4.  The  primary  legal  right  which  it  seems 
to  me  should  be  recognized  as  belonging  to 
the  complainant  In  this  case  may  be  defined 
or  described  as  the  right  to  a  ftee  marliet 
In  tbe. case  of  Jersey  City  Printing  Co.  v. 
Cassldy,  supra.  In  which  a  purchaser  of  la- 
bor in  the  market  was  Interfered  with  and  in- 
jured by  conduct  of  the  defendants  which 
coerced  sellers  of  labor  to  refrain  from  deal- 
ing with  him,  the  complainant,  as  they  other- 
wise would  have  done,  I  endeavored  to  de- 
fine tbe  same  right  which  it  seems  to  me  is 
preaented  In  this  present  case.  My  opiur 
Ion  In  tbat  case,  though  hurriedly  formu- 
lated, was  the  result  of  a  very  carefnl  exam- 
ination and  consideratlim  of  the  authorities, 
and  I  now  refer  to  it  without  undertaking 
to  repeat  or  restate  at  loigtb  the  matters 
therein  contained. 

For  the  purpose  of  this  present  inquiry  I 
think  there  are  three  rights,  the  violation 
of  eadi  of  which  is  a  distinct  tort,  which 
must  be  fully  recognized  and  carefully  dis- 
tlngnisbed: 

First,  we  have  the  right  in  a  contract.  Our 
law  now  recognizes  a  contract  right  as 
property  which  Is  to  be  protected  against  un- 
due tnterferoice  by  persons  not  parties  to  the 
contract  When  a  third  party  Intentionally 
tu  the  use  of  any  kind  of  means  causea  a 
breadi  of  the  contract  Involving  damage,  ha 
la  prima  facie  guilty  of  a  tort  The  right 
however,  is  not  absolute.  Olrcnmstances  may 
exist  which  cause  the  right  to  cease  to  exist 
These  circumstances  are  said  to  amount  to  a 
Jnstlflcatlon  or  ezcnse  on  the  part  of  tbe 
penon  who  has  caused  tbe  breach  of  con- 
tract There  may  be  no  harm  in  calling  these 
exceptional  facts  a  Juatlflcatlon,  and  tbe  use 
of  mtii  pbraaeol(«y  is  certainly  sustained 
by  abundant  analogies.  When  these  deflnl- 
tlffins  of  rights  are  laid  down,  what  in  fact  is 
done  is  to  describe  what  Is  prima  facie  a  right 
leaving  for  each  case  the  question  whether 
some  further  fact  or  facts  not  Included  in 
the  definition  do  or  do  not  take  the  case  out 
of  the  scope  of  the  .definition.  There  is  no 
Jostlfication  for  a  tort  Tbe  so^ialled  Justi- 
fication is  an  exceptional  fact  which  shows 
that  no  tort  was  committed.     Such  excq>- 


tlonal  fact  makes  tbe  case  an  ezcqttion  to  the 
drilnltlon  of  the  tort 

Second,  we  have  the  right  to  contract  or 
to  refrain  from  contracting.  No  man  can 
exercise  the  right  to  contract  except  when 
be  finds  another  man  who  In  the  exercise  of 
his  similar  right  is  willing  to  contract  with 
him.  Whether  an  Individual  can  commit  a 
tort  by  violating  tbe  right  to  contract  belong- 
ing to  another  we  need  not  consider.  Tbe 
common  Instance  of  tbe  violation  or  attempt- 
ed violation  of  this  right  la  where  tbe  state 
intervenes  and  undertakes  arbitrarily  to  pen- 
alize tbe  exercise  of  this  right  in  certain  par- 
ticular cases. 

Third,  we  have  the  right  to  a  free  market 
which  is  tbe  right  of  every  dealer,  In  the  fall 
enjoymoit  of  bis  right  to  contract  to  have 
all  other  possible  dealers  with  him  left  free 
to  deal  or  not  as  they  may  voluntarily  elect 
Thus  recognition  is  accorded  to  the  "interest 
which  one  man  has  in  the  freedom  of  anoth- 
er." Jersey  City  Printing  Co.  v.  Cassldy,  68 
N.  J.  Eq.  766,  63  AU.  233.  The  tort  exhibited 
by  the  violation  of  tbe  right  to  a  free  market 
consists  In  coercing  the  market  1-  e..  Inter- 
fering with  the  right  of  a  particular  dealer 
to  enjoy  tbe  advantages  of  freedom  to  deal 
with  blm  on  the  part  of  all  who  may  volun- 
tarily desire  to  deal  with  hint.  As  In  the 
case  of  the  first  right  above  mentioned — the 
right  to  enjoy  the  fruits  of  a  contract  as 
property — so  also  in  this  instance,  exceptional 
circumstances  may  make  tbe  right  cease  to 
exist  and  for  ccmvenlence,  and  in  accordance 
wlfb  tbe  analogies  of  the  law,  such  excep- 
tional circumstances  may  be  deemed  to  con- 
stitute a  Justification  or  excuse. 

A  fourth  right  or  a  wide  extension  of 
tbe  right  above  defined  as  the  right  to  a  free 
market  has  undoubtedly  been  Involved  In,  If 
not  expressly  recognized  by,  the  decisions  of 
some  courts  in  strike  and  boycott  cases.  This 
wider  right  concedes  to  every  man  not  only 
a  free  market  but  a  market  where  transac- 
tions occur  naturally  according  to  the  ordina- 
ry laws  of  trade  and  commerce,  unaffected 
not  only  by  coercion,  but  also  by  persuasions 
or  noncoercive  Inducements  from  outside  par- 
ties, applied  by  than  with  intent  and  with  tbe 
effect  to  Interfere  with  his  dealings  and 
thereby  to  cause  him  damage.  Whether  In 
New  Jersey,  upon  a  further  development  of 
the  law,  such  a  wider  right  will  be  recog- 
nized, and  the  tort  which  consists  in  its  vio- 
lation will  be  restrained  by  Injunctions,  need 
not  be  considered  in  this  case.  No  such  in- 
Jimctlon  is  asked  for  in  this  cause,  because 
the  sole  grievance  of  the  complainants  against 
the  defendants  is  that  they  are  practicing 
coercion  In  the  market  which  is  not  only 
powerful  but  almost  Irresistible. 

In  many  of  tbe  reported  cases,  including 
Allen  ▼.  Flood,  and  Qulnn  v.  Leatham,  the 
tort  which  is  generally  described  as  "mali- 
donsly  inducing"  the  dealer  in  the  martlet 
to  break  his  contract  with  the  plaintiff  to  the 
plaintiff's  damage  is  discussed,  concurroitly 


Digitized  by 


Cjoogle 


230 


86  AXLAKnO  REPORTBIB.' 


(N.f. 


with  the  Tory  different  delict  which  la  de- 
scribed as  "mAllclonBly  Inducing"  a  dealer  In 
the  market  to  refrain  from  contracting  with 
the  plaintiff  to  the  plaintiff's  damage.  In  the 
one  case  we  have  a  violntion  of  the  ordlnaiy 
right  In  a  contract,  which  Is  a  form  of  the 
right  to  the  possession  and  enjoyment  of 
property,  and  In  the  other,  where  the  In- 
ducement Is  coercive,  we  hare  a  violation  of 
the  right  to  a  free  market  Without  discuss- 
ing the  Imperfect  or  vague  description  of 
these  delicts  arising  from  the  use  of  that 
misleading  word  'Maliciously,"  I  desire  now 
to  point  out  merely  that  the  effort  to  discuss 
at  the  same  time  two  snch  different  things 
would  seem  Inevitably  to  lead  to  error  and 
confusion.  In  the  case  now  before  this  court 
we  have  presented  both  the  right  In  a  con- 
tract and  the  right  to  a  free  market,  and 
the  torts  which  consist  respectively  In  the 
violation  of  those  rights.  But  there  Is  no 
suggestion  made  on  the  part  of  the  complain- ' 
ant  that  Its  right  to  the  enjoyment  of  Its 
contracts  has  been  violated  by  the  complain- 
ants In  any  other  way  than  by  coercion.  No 
case  of  "malldons"  persuasions  or  "mali- 
cious" noncoercive  Inducements  causing  the 
breach  of  a  contract  Is  suggested  in  the  com- 
plainant's bill.  It  was  not  necessary  In  the 
order  for  the  injunction  to  frame  a  separate 
prohibition  with  reference  to  the  threatened 
breach  of  existing  contracts,  as  might  have 
been  the  case  if  the  bill  had  alleged  that  the 
defendants  were  violating  the  complainant's 
property  rights  in  contracts  by  causing,  oth- 
erwise than  by  coercion,  the  parties  to  those 
contracts  to  break  them. 

6.  We  now  approach  the  discussion  of  the 
facts  of  the  case  In  hand,  and  in  such  dis- 
cussion we  must  bear  in  mind  at  every  stage 
two  principles  which  I  think  at  the  present 
day  are  established  beyond  .question.  The 
first  of  these  principles  is  the  absolute  right 
of  all  men  to  contract  or  refrain  from  con- 
tracting, which  is  one  of  the  rights  herein- 
before enumerated.  The  motives  which  ac- 
tuate a  man  In  refraining  from  making  a  con- 
tract In  relation  to  labor  or  mercliandise  or 
anything  else  are  absolutely  beyond  all  In- 
quiry or  challenge.  Self-evident  as  it  may 
be,  the  proposition,  I  think,  has. often  been 
lost  sight  of  that  the  right  to  refrain  from 
contracting  is  an  absolute  right,  which  every 
man  can  exercise  Justly  or  unjustly,  for  a 
good  purpose  or  tor  a  bad  purpose,  "mali- 
ciously," In  the  popular  sense  of  the  term,  or 
benevolently.  The  second  principle  to  keep 
In  view  Is  not  at  present  universally  recog- 
nised as  sonnd  law,  viz.,  that  men  have  an 
absolute  right  to  act  in  voluntary  combina- 
tion with  respect  to  contracting  or  refrain- 
ing from  contracting.  No  doubt  there  is  au- 
thority for  the  proposition  that  defendants, 
by  combining  with  a  "malicious"  Intent  to 
exercise  together  the  right  to  refrain  from 
contracting,  may  Ije  guilty  of  a  tort — of  a 
violation  of  a  right  held  by  the  party  dam- 


aged by  raeh  combined  abstention  from  con- 
tracting.   Passing  the  defect  In  the  formula- 
tion of  this  proposition,  I  can  <Kily  repeat, 
what  I  attempted  to  set  forth  In  deciding 
the  case  of  Jersey  Olty  v.  Oassldy,  that  It 
seems  to  me  that  the  settled  American  doc- 
trine, apart  from  all  recent  statutes,  is  that 
all  dealers  In  the  market,  whether  in  mer- 
chandise or  in  labor,  on  each  side  of  the 
market,  have  an  absolute  right  to  combine 
voluntarily   to   concurrently   exwclse   their 
several  rights  to  refrain  from  contracting 
if  they  see  fit  to  do  so,  however  immoral 
their  motives  may  be.    If  this  is  not  good 
law,  then  the  right  to  refrain  from  contract- 
ing Is  subject  to  a  most  extraordinary  limit- 
ation which  leads  to  absurd  results.    It  may 
be  worth  while  to  note  precisely  what  a  free 
combination   of   employers   or   employes   or 
vendors  or  purchasers  actually  do  when,  for 
the  purposes  of  a  strike  or  a  boycott,  they 
concurrently    exercise    by    agreement   their 
several  and  respective  rights  to  refrain  from 
contracting.    They  are  not  combining,  as  is 
sometimes  erroneously  supposed,  to  do  any- 
thing, much  less  to  do  the  same  thing;  they 
are  merely   agreeing  voluntarily   that  eacb 
of  them  will  refrain  from  doing  a  certain 
thing  which  la  precisely  similar  to  another 
thing  which  each  of  the  otha«  in  like  man- 
ner vrlll  refrain  from  doing.    If  they  com- 
mit any  tort,  L  e.,  any  actionable  wrong,  It 
consists  essentially  in  nonfeasance,  not  mis- 
feasance— refraining   from   doing   anything, 
not  doing  anything.    Let  us  suppose  that  it 
is  established  as  law  that  the  combined  ac- 
tion of  a  large  number  of  persons  may  be  so 
productive  of  evil  as  to  make  these  perscms 
civilly  liable  tor  a  tort  which  may  bs  de- 
fined as  a  "malielous"  or  unjustifiable  con- 
spiracy to  injure  one  in  his  business,  even 
though  precisely  the  same  harmful  condoct 
pursued  to  the  extent  possible  by  a  single 
Individual  would  not  involve  bim  In  any  li- 
ability whatever.    This,  It  seems  to  me.  Is 
sabstantlaUy    the    proposition    which    ttie 
Judges,  or  the  most  of  the  Judges,  In  Qninn 
V.    Leatbam   considered   as   underlying  one 
of  the  causes  of  action  established  in  that 
case.    The  five  offlcera  and  agents  of  the 
labor  unl<n  were  found  guilty  of  c(Kisplring 
to  instruct,  L  &,  to  positively  direct,  the  em- 
ployes of  Mr.  Munce  to  refrain  from  dealing 
with  him.    This  was  held  to  be  a  misfeas- 
ance.   The  five  defendants  were  not  charged 
with  combining  to  refrain  from  acting  or 
to  refrahi  from  doing  anything.    When,  how>- 
ever,  we  pass  to  a  voluntary  combination  of 
Mr.  Mnnce's  employes  to  refrain  from  renew- 
ing their  contracts  for  service  with   bIm, 
we  have  a  clear  case  of  nonfeasance.    It 
seems  to  me  that  there  Is  a  very  wide  dis- 
tinction between  an  unlawful  conspiracy  to 
do  things  which  each  one  of  the  conspiraton 
by  himself  has  an  absolute  right  to  do,  on  the 
one  hand,  and  an  nnlavrfnl  conspiracy  mere- 
ly to  refrain  from  doing  tilings  which  no  <Hie 
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of  the  comq>IratorB  Is  under  the  slightest 
obllsatlon  to  da  The  moment  It  Is  establish- 
ed that  one  man  has  an  absolute  right  to 
refrain  from  contracting,  and  that  his  mo- 
tlTes  are  beyond  all  challenge,  I  am  entirely 
unable  to  perceive  how  a  voluntary  agree- 
ment between  two  men  that  they  will  sever- 
tUIy  and  at  the  same  time  exercise  this  ab- 
solute right  can  be  erected  Into  a  tort  in- 
▼olving  liability  for  damages.  Without  for 
a  moment  conceding  tliat  either  of  the  so- 
called  "conspiracies"  above  contrasted  can 
constitute  a  tort,  I  desire  to  point  eut  that 
even  if  the  first-mentioned  conspiracy  is  held 
to  be  a  tort,  in'  accordance  with  the  views 
of  the  judges  in  Qulnn  v.  Leatbam,  a  great 
extension  of  the  doctrine  is  necessary  before 
the  other  conspiracy,  the  conspiracy  of  non- 
feasance, the  conspiracy  to  refrain  from  do- 
ing, can  be  adjudged  such  tort  If  dealers  in 
the  marliet  who  voluntarily  combine  to  re- 
frain from  contracting  with  intent  to  damage 
some  one  in  his  business  are  guilty  of  a  tort, 
it  must  be  that  some  or  all  of  them  are  un- 
der an  obligation  to  contract.  It  seems  bard- 
ly  possible  that  two  or  more  i)er8ons  may 
be  liable  for  damages  resulting  from  their 
failure  to  act  unless  they  were  legally  bound 
to  act  It  did  not  require  the  Judgment  of 
the  House  of  Lords  in  Allen  v.  Flood  to  make 
clear  the  rule  that  when  men,  either  singly 
or  In  combination,  intentionally  pursue  a 
line  of  conduct  which  they  have  a  right  to 
pursue,  the  existence  of  an  Immoral  or  a 
"malicions''  motive  cannot  make  such  con- 
dnct  nniawful. 

But  I  do  not  think  that  It  is  worth  while 
in  tills  country  to  waste  time  at  the  present 
day,  and  especially  in  view  of  the  statutes 
which  have  very  generally  been  enacted,  in 
vindicating  the  absolute  right  of  every  deal- 
er In  the  market  to  refrain  from  contracting, 
and  to  so  refrain  by  voluntary  agreement 
concurrently  with  similar  abstention  from 
contracting  on  the  part  of  a  thousand  or  ten 
thousand  other  dealers  in  the  market 
Hence  it  follows  that  a  free  boycott  which 
causes  enormous  financial  loss  to  its  victim 
may  be  entirely  without  remedy  either  in  a 
court  of  equity  or  a  court  of  law.  What- 
ever views  may  be  entertained  on  this  sub- 
ject It  seems  plain  that  there  can  be  no 
practicable  remedy  in  equity  for  such  a 
voluntary  boycott  No  mandatory  injunction 
win  lasoe  to  compel  men  to  deal  who  are 
refraining  from  dealing.  An  injunction  to 
compel  a  number  of  men  to  buy  goods  or  to 
go  to  woA  would  be  contrary  to  a  well-set- 
tled rule,  and  would  be  a  Juridical  curiosity. 
An  injimctlon  prohibiting  a  number  of  men 
from  "conspiring"  to  refrain  from  dealing, 
when  each  of  these  men  is  abs(dutely  free 
to  so  refrain,  would  also,  it  seems  to  me,  be 
not  only  an  anomalous  and  abortive  pro- 
cedure, but  a  dangerous  attempt  to  interfere 
with  conduct  which  is  and  ought  to  be  be- 
yond legal  control — conduct  whicb  the  law 
leaves  subject  to  social  and  ethical  influences 


only.  Oi>mmuntties  where  men  are  guided 
in  their  dealings  in  the  market  by  unscieu' 
tiflc,  impolitic,  or  immoral  principles  are 
bound  to  suffer  as  compared  with  communi- 
ties where  correct  and  liberal  principles  are 
recognized  as  controlling  in  business  affairs. 
Courts  of  equity  do  not  attempt  to  enforce 
the  Golden  Rule,  or  even  sound  principles 
of  commercial  morality  or  expediency,  by  the 
writ  of  injunction. 

Coming  now  to  the  facts  of  the  case  before 
this  court,  we  find  at  the  beginning  of  the 
line  of  dealers  whose  right  to  contract  and 
right  to  a  free  market  mnst  be  recognized, 
the  complainant  a  manufacturer  and  an  em- 
ployer of  Iatx>r,  on  the  one  hand,  and  a  free 
combination  of  about  25  former  employes  of 
the  complainant  on  the  other.  No  one  has 
suggested  in  this  case  that  these  two  parties 
are  not  wholly  within  thfeir  respective  rights 
in  the  conduct  which  they  have  voluntarily 
pursued.  The  motives  of  the  free  combina- 
tion of  employes  for  refusing  to  renew  their 
contracts  of  employment,  whether  moral  or 
immoral,  "malicious"  or  benevolent  are  en- 
tirely beyond  Judicial  inquiry.  Passing  a 
step  further,  we  find  the  customers  of  the 
complainant,  the  boss  carpenters  and  con- 
tractors of  Hudson  county.  If  these  boss 
carpenters  voluntarily  combine  to  refrain 
from  purchasing  goods  from  the  complainant 
they  would  thereby  violate  no  right  of  the 
complainant,  and  the  complainant  would  have 
no  action  at  law  or  in  equity  against  them, 
notwithstanding  the  fact  that  this  combined 
action,  this  entirely  voluntary  boycott  might 
cause  great  damage  to  the  complainant  In 
its  business.  These  boss  carpenters  might 
notify  the  complainant  that  if  It  employed 
nonuni<m  workmen  tliey  would  cease  to  deal 
with  it  or  they  might  by  their  threat  of  a 
voluntary  removal  of  their  custom  in  any 
other  way  dictate  to  the  complainant  how  Its 
business  should  be  conducted,  and  in  fact 
coerce  the  complainant  to  discharge  its  nour 
union  hands  and  re-employ  the  strikers.  That 
such  coercion  cannot  constitute  the  tort  with 
which  we  have  to  deal  has  sometimes  t>een 
overlooked.  In  wicb  case  the  plalntifTs  right 
of  free  market  is  not  violated.  The  boss  car- 
penters are  simply  exercising  their  absolute 
right  to  refrain  from  contracting.  Each  of 
the  two  dealers  is  free,  and  each  has  the  full 
advantage  of  the  freedom  of  the  other.  Pas»- 
lug  still  a  step  further,  we  come  to  the  em- 
pkiy6s  of  the  boss  carpenters.  We  have  now 
four  parties  to  the  affair  in  hand,  and  the 
situation  has  l>ecome  more  complex,  but  after 
all  there  is  no  diflBcuIty,  it  seems  to  me,  in 
solving  tlie  problems  which  the  situation  pre- 
sents. The  employes  of  the  boss  carpenters, 
in  the  exercise  of  their  absolute,  unquestion- 
able right  to  refrain  from  being  employed, 
and  their  further  unquestionable  right  to  do 
this  thing  in  voluntary  combination,  may 
from  good  motives  or  bad  motives  notify  tiie 
boss  carpenters  that  If  they  take  "unfair" 
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materia]  from  the  complainant  they  will 
(ease  to  renew  their  oontracta  of  employment, 
and  thna  the  boss  carpenters  may  be  coerced 
to  refrain  from  dealing  with  the  complainant, 
and  this  coercion  may  in  torn  coerce  the  oom> 
plainant  to  discharge  its  nonvmlon  men  and 
take  back  the  strikers.  Still  we  have  no  case 
of  coercion  which  can  constitute  the  tort  with 
which  we  are  dealing,  because  at  the  very 
basis  of  the  entire  series  of  transactions 
which  we  are  examining  we  find  <»ily  a  free 
combination  of  dealers  exercising  their  ab- 
solute right  to  refrain  from  dealing,  so  that 
all  inquiry  Into  motives  is  excluded.  The 
tort  under  consideration,  which  necessarily  in- 
volves  coercion,  consists  In  a  violation  of  some 
dealer's  right  to  a  free  market  In  the  case 
which  we  have  now  reached,  there  is  no  such 
right  belonging  to  the  complainant  or  to  Its 
customers,  the  boss  carpenters,  which  is  in 
any  way  invaded.  Ooerclon  which  results, 
however  directly  and  Intentionally,  from  the 
exercise  of  the  absolute  right  to  refrain  from 
contracting,  cannot  possibly  be  a  tort  because 
It  violates  no  legal  right ;  It  Is  a  vaeee  inci- 
dental result  of  the  assertion  and  enjoyment 
of  a  right  Taking  one  more  step,  at  last  we 
come  to  the  defendants.  If  it  appeared  that 
these  def^idanta  individually  or  in  free  com- 
bination were  merely  exercising  their  right 
to  refrain  from  contracting,  then,  no  matter 
bow  damaging  to  the  complainant  such  con- 
duct might  be,  no  right  of  the  complainant 
would  be  violated,  and  the  defendants  would 
be  guilty  of  no  tort  I  know  of  ao  reascm 
why  the  chain  which  I  have  been  following  up 
link  by  link  might  not  be  indefinitely  extend- 
ed. The  employte  of  the  boss  carpenters  In 
torn  might  be  constrained  by  a  most  powerful 
coercion  to  refrain  from  continuing  In  the 
employ  of  their  masters  by  a  voluntary  com- 
bination of  other  dealers  In  labor  or  mer- 
chandise, but  if  this  last  set  of  dealers  were 
merely  exercising  their  absolute  right  to  re- 
frain from  contracting  with  the  employes  of 
the  boss  carpenters,  unless  these  employes 
submitted  to  their  dictation,  it  seems  to  me 
beyond  all  question  that  we  have  not  yet 
reached  any  tort  or  found  any  one  liable  to 
an  action  at  law  or  in  equity  for  the  relief 
of  any  of  the  parties  in  this  long  chain,  no 
matter  how  enormous  the  pecuniary  damage 
of  audi  party  might  be.  But  in  fact  we  have 
come  to  the  end  of  the  chain,  and  we  find 
that  the  powerful  coercive  force  originating 
there  which  draws  dealers  away  fr<Hn  the 
complainant  at  the  other  end  of  the  chain 
Is  not  the  voluntary  exercise  of  the  right  to 
refrain  from  contracting.  The  pull  at  the 
far  ^nd  of  the  chain  is  given  by  the  defendant 
Burgess,  the  business  agent  of  this  powerful 
labor  organization  In  Hudson  county,  when 
he  snaps  his  fingers  and  the  employes  of  the 
boss  carpenters  against  their  will  are  coerced 
to  refrain  from  renewing  their  contracts  for 
labor  with  their  employers  by  the  fear  of 


fines,  expalBlon  from  their  labor  nnlons,  so- 
cial ostracism,  and  poverty. 

8.  The  last  question  to  be  considered  wbl  h 
Is  presented  by  the  facts  of  tUs  case  is 
whether  there  is  any  Justlflcation  shown  for 
the  Interference  with  the  complainant's 
market  by  the  ooerclon  exercised  upon  the 
employte  of  the  boss  carpenters  by  those  de- 
fendants or  the  labor  organization  which 
they  represent  It  may  be  conceded  that 
the  coercion  may  be  Justified,  and  hence 
may  not  constitute  a  violation  of  any  one's 
right  to  a  free  market  precisely  as  persua- 
sions and  Inducements  may  be  Justified  so 
that  they  cannot  constitute  the  tort  which 
ccmslsts  In  causing  the  breach  of  a  contract 
The  concrete  question  in  this  case  is  wheth- 
er these  employes  of  the  boss  carpenters, 
by  voluntarily  Joining  these  labor  unions 
and  subjecting  themselves  to  the  by-lawa 
and  regulations  of  these  unions  and  the  con- 
trol of  Its  officers  and  agents,  deprive  the 
coercion  which  Is  exercised  upon  them  of 
all  Illegal  taint  This  Is  the  only  question  in 
this  case  which  seemed  to  me  to  be  open  to 
debate.  In  the  first  place,  It  must  be  borne 
In  mind  that  employes  of  the  boss  carpentM's 
are  not  here  In  court  making  any  complaint 
The  coercion  was  exercised  upon  thenit  and 
they  may  have  suffered  on  that  account;  bat 
it  is  not  their  grievance  which  is  being  rtt- 
dressed.  In  this  suit  As  we  have  seen.  It  is 
the  interest  of  the  complainant  In  their 
freedom  to  deal  in  the  labor  market^  and  not 
thehr  own  Interest  In  their  freedom  to  deal 
In  that  market  which  this  court  in  this  suit 
Is  asked  to  protect  Suppose  it  be  conceded 
that  these  employes  may  surrender  their 
liberty  to  the  arbitrary  power  of  this  Im- 
mense organization  and  agree  that  this  pow- 
er can  be  exercised  whenever  a  business 
agent  of  the  organlzatlCMi  speaks  the  word; 
they  can  only  surrender  the  interest  which 
they  themselves  tiave  in  their  liberty.  I 
certainly  do  not  propose  to  question  the  law- 
fulness of  fining  or  expelling,  and  conse- 
quently threatening  to  fine  and  expel,  mem- 
bers of  labor  unions  who  disobey  the  laws  to 
which  they  have  voluntarily  subjected  them- 
selves. It  Is  impossible  to  give  the  time  nec- 
essary for  an  exhaustive  discussion  of  this 
somewhat  novel  subject  Let  It  be  conceded 
for  tjhe  purposes  of  this  case  that  labor 
unions  may  lay  down  many  rules  for  the 
guidance  of  employers  in  the  conduct  of 
their  business,  and  prohibit  by  by-laws  or 
otherwise  their  members  from  working  for 
employers  who  disregard  those  rules.  Em- 
ployers, for  instance,  who  expose  their  em- 
ployes to  dangerous  machinery  or  unwhole- 
some conditions  may  find  that  they  caunot 
readily  employ  union  men,  and  imlon  mea 
who,  in  violation  of  the  by-laws  of  their 
unions,  engage  themselves  to  such  employers, 
may  be  exposed  to  fines  or  expulsion  from 
their  unions.  These  and  other  similar  cases, 
the  status  of  which  In  the  eye  of  the  law  I 


Digitized  by 


Google 


N.J^ 


ALFRED  W.  BOOTH  ft  BBO.  T.  BURGESS. 


233 


do  not  panse  to  conMder,  present  the  nae  ot 
the  penalties  of  fine  and  expnlslon  for  the 
purpose  of  advancing  the  legitimate  objects 
of  the  union.  When,  however,  the  threat 
of  fine  and  ezpnlsion  is  employed  for  the 
pnrpoae  of  coercing  the  employes  of  a  large 
nnmber  of  different  employers  to  refrain 
from  renewing  their  contracts  for  labor  la 
order  to  coerce  all  these  employers  to  boy- 
cott the  complainant,  with  the  ultimate  ob- 
ject of  coercing  the  complainant  In  respect 
of  a  matter  with  which  the  employte  who 
are  first  coerced  hare  absolutely  no  concern 
whatever,  then  It  seems  to  me  the  whole 
scheme  becomes  an  attach  upon  the  com- 
plainant's right  to  a  free  market  No  snr- 
roider  of  liberty  or  voluntary  agreement  to 
abide  by  by-laws  on  the  part  of  ttie  employes 
who  are  first  coerced,  made  by  them  when 
they  enter  their  labor  unions,  can  In  my 
Judgment  affect  the  right  of  the  complain- 
ant to  a  free  market,  which  right  he  will 
enjoy  for  all  It  may  be  worth  if  these  em- 
ployes are  permitted  to  exercise  their  lib- 
erty. The  employes  may  be  able  to  sur- 
render tbeir  own  right,  but  they  certainly 
cannot  surrender  the  right  of  other  parties. 
Bontwell  v.  Marr,  supra,  and  Berry  v.  Don- 
ovan, supra,  I  think  fully  sustain  the  view 
that  no  Justification  has  been  shown  In  this 
case.  If  2,500  workmen  In  Hudson  county 
could,  by  permitting  themselves  to  l>e  organiz- 
ed Into  labor  unions,  surrender  not  only 
their  own  right  to  freedom  in  respect  of 
malting  contracts,  but  also  destroy  the  inter- 
est of  aU  other  dealers  iti  that  freedom,  the 
whole  foundation  of  the  right  to  a  free  mar- 
ket would  be  swept  away. 

7.  Other  theories  have  been  advanced  to 
sustain  injunctions  in  strike  and  boycott 
cases  similar  in  scope  to  the  one  which  was 
Issued  In  this  case,  and  also  Injunctions  of 
much  wider  scope.  There  is  authority  for 
the  proposition  that  all  men  have  a  legal 
light  "freely  to  pursue  their  lawful  calling" 
(per  Hawkins,  Jn  afterwards  Lord  Bramp- 
bm  to  Allen  v.  Flood  [1808]  A.  O  p.  16), 
whtdi  right  has  otherwise  beoi  stated  as 
the  "liberty"  of  every  man  "to  earn  his  own 
living  In  talB  own  way"  (per  Lord  Lindley, 
to  Qnian  v.  Leatham  [1901]  A.  C.  p.  634). 
The  tort  which  consists  In  the  violation  of 
this  right  la  generally  defined  or  described  as 
the  "malicious"  doing  of  anything  causing 
damage  to  a  man  in  bis  business  or  In  the 
enjoyment  of  his  means  of  livelihood  "with- 
out JusUflcation  or  excuse."  I  Incline  to 
think  that  such  generalizations  are  too  wide 
to  have  much  of  any  practical  utility,  and 
tliat  the  result  of  their  use  Is  simply  that 
nothtog  is  decided  to  any  case  until  the  ques- 
tion of  Justification  or  excuse  is  settled. 
Lord  Herschell,  to  delivering  his  optoion  to 
Allen  V.  Flood,  says:  "In  my  opinion,  a  man 
cannot  be  called  upon  to  Justify  either  act 
or  word  merely  because  it  interferes  with 
another's  trade  or  calling,   any  more  than 


he  is  bound  to  Justify  or  ezcoae  his  act  os 
word  under  any  other  circumstances,  unless 
it  be  shown  to  be  to  its  nature  wrongful, 
and  thus  to  require  JustificaUon."  [1888]  A. 
C.  p.  139.  The  use  of  the  word  "malicious" 
to  the  deflnlticm  of  the  class  of  torto  under 
consideration  seems  to  me  to  be  Inaccurate 
and  misleadtog.  One  definition  of  malice 
which  was  quoted  with  approval  in  Allen 
V.  Flood  makes  it  mean  "a  wrongful 
act  done  totentionally  without  Just  cause 
or  excuse."  [189S]  A.  0.  p.  18;  also  page 
94.  This  definition  is  manifestly  inaccurate, 
because  no  Just  cause  or  excuse  can  be  al- 
lowed for  any  "wrongful"  act  If  we  sub- 
stitute, to  the  definition  of  malice,  the 
phrase  "an  act  causing  damage,"  for  the 
phrase  "a  wrongful  act,"  then  the  deflul- 
tion  which  we  are  considering  would  stond 
as  follows:  "The  totentlonal  doing  of  any 
act  which  causes  damage  to  a  man  in  the 
prosecution  of  bis  bustoess  or  the  enjoy- 
ment of  bis  means  of  livelihood  without 
Justification  or  excuse  is  malicious,  L  e.,  un- 
lawful and  therefore  actionable."  Whatever 
definition  of  malice  may  be  laid  down,  the 
weakness  of  these  broad  generalizations  in 
my  Judgment  lies  In  the  fact  that  they  are 
practically  useless.  Scores  of  cases,  I  think, 
may  be  stoted  which  would  come  fairly  wlth- 
ta  these  broad  principles,  but  in  which  never- 
theless a  nonsuit  would  be  granted.  This 
view  Is  indicated  by  Lord  Herschell  in  the 
language  above  quoted.  There  is  the  high- 
est political  If  not  Judicial  authority  in  th's 
country  for  the  proposition  that  all  men  have 
a  right  to  "the  pursuit  of  happiness,"  and 
that  this  right  is  so  absolute  that  it  Is  to- 
alienable.  But  would  any  one  engaged  to 
the  practical  administration  of  Justice  In  a 
particular  case  define  as  a  tort  the  inten- 
tional or  "malicious"  Interference  without 
Justification  or  excuse  with  the  plaintiff's 
right  to  the  pursuit  of  happiness  to  the  plain- 
tUTs  damage?  Such  a  generallzatiou  em- 
braces a  large  part  of  the  law  of  torts.  It 
seems  to  me  that  we  have  all  the  benefit  of 
these  very  wide  propositions  In  the  oue  an- 
cient maxim,  "sic  utere  tuo  ut  allenum  non 
Isedas." 

8.  Instead  of  formulating  any  novel  rights 
or  defining  any  novel  torts,  it  might  seem  to 
some  minds  that  the  Injunction  ordered  in 
this  case  Is  warranted  upon  the  theory  tliat 
the  defendanto  are  guilty  of  a  tort  which  Is 
to  substence  a  private  nuisance  highly  in- 
jurious to  the  complainant  and  subject  to 
toterdictlon  by  an  Injunction  of  a  cuurt  of 
equity  under  well-settled  rules.  Thi>  com- 
mon law  protected  the  market;  It  punished 
forestalling,  engrossing,  and  regrating.  A 
man  has  a  natural  right  to  buy  goods  that 
are  ottered  for  sale,  and  yet  the  common  law 
made  him  a  criminal  if  be  bought  up  goods 
with  the  Intent  and  with  the  effect  to  de- 
prive his  neighbors  of  the  means  of  supply- 
tog  themselves  with  similar  goods  excepting 
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from  him  and  at  a  price  therefore  dictated 
iiy  him.  The  Tiolation  of  tlie  right  to  a  free 
market  by  unjnstlflable  coercion  which  has 
the  effect  to  prevent  a  party  from  satisfying 
hia  wants  In  the  market  may  perhaps  be 
deemed  a  species  of  nuisance.  It  Is,  how- 
ever, a  mere  matter  of  names  and  kibela 
which  we  are  now  dlBcnsslng. 

9.  I  have  purxMsely  avoided  the  discussion 
of  authorities  In  stating  the  various  propo- 
sitions above  set  forth,  because  any  such 
discussion  would  expand  each  proposition 
hito  a  treatise.  It  Is  difficult,  however,  to 
avoid  some  examination  of  the  cases  of  Al- 
len V.  Flood  and  Quinn  t.  Leatham,  inas- 
much as  those  two  cases  must  be  reckoned 
with  in  any  strike  or  boycott  decision  at 
the  present  day.  The  conflict  of  opinion 
among  the  eminent  Judges  who  took  part  in 
the  decision  of  these  cases,  and  the  incon- 
sistency of  some  of  the  opinions  rendered 
in  support  of  the  same  side,  warrant,  I 
think,  the  utmost  freedom  of  criticism  when- 
ever either  of  these  cases  Is  dted  as  an 
authority.  What  I  desire  to  point  out  In 
regard  to  Allen  v.  Flood  is  that,  while  we 
have  a  chain  of  coercion  similar  to  the  one 
with  which  we  have  dealt  In  this  case,  the 
coercion  In  fact  originated  In  the  voluntary 
combination  of  employes.  According  to  the 
view  of  the  facts  wUch  was  adopted  by  the 
majority  of  the  House  of  Lords,  the  defend- 
ant, who  was  an  officer  of  the  labor  organiza- 
tion of  the  employes,  had  no  power  to  order 
a  strike,  and  In  fact  merely  imdertook  to 
annoimce  what  they  (the  employes),  in  free 
combination,  had  voluntarily  resolved  to  do. 
He  did  not  announce  that  he.  In  the  exer- 
cise of  the  enormous  power  of  a  labor  organi- 
zation, would  compel  by  coercion  the  em- 
ployes of  the  Glengall  Iron  Company  to 
strike  If  that  company  did  not  discharge  and 
refuse  to  further  employ  the  plaintifTs.  The 
case,  therefore,  when  confined  to  its  facts 
as  ascertained  by  a  majority  of  the  court, 
without  regard  to  what  the  eminent  Judges 
said  In  deciding  It,  presents  in  my  opinion 
a  clear  Instance  of  the  exercise  of  the  abso- 
lute right  of  employes  to  combine  voluntarily 
and  concurrently  to  refuse  to  continue  in 
employment  unless  their  employer  will  sub- 
mit to  their  "dictation"  In  regard  to  the 
management  of  his  business.  It  is  true  that 
the  case  does  not  decide  that  these  employes 
possessed  this  absolute  right  about  which 
no  inquiry  into  motive  or  purpose  can  be 
tolerated.  The  case  merely  decided  that  the 
officer  of  the  Iat>or  organization  In  an- 
nouncing to  the  employer  what  the  employes 
in  combination  had  resolved  to  do,  was  guilty 
of  no  tort  Lord  Watson,  however,  In  his 
opinion  [1898]  A.  a  p.  99,  states  that  If  the 
employes  in  combination  had  for  themselves 
given  the  coercive  notice  to  the  Olengall 
Iron  CJompany  under  the  influence  of  "t>ad 
motives  towards  the  respondents,  then,  ac- 
cording to  the  law  which  has  been  generally 
accepted  1^  the  courts  below,  they  would 


each  and  all  of  them  have  incurred  responsl- 
blllty  to  the  respondents."  It  Is  pertiaps  not 
quite  clear  that  Lord  Watson  disapproved  of 
this  law,  which  he  says  had  beea  "generally 
accepted  by  the  courts  below,"  but  I  do  not 
think  that  any  other  of  the  majority  Judges 
in  Allen  v.  Flood  approved  of  sudi  doctrine. 
Such  doctrine,  although  sustained  by  much 
tliat  is  said  in  Quinn  v.  Hieatham,  is  of  course 
utterly  Inconsistent  with  the  absolute  right  of 
employes  In  combination  to  refrain  from  con- 
tracting as  hereinbefore  set  forth,  and  I 
think  that  any  such  doctrine  Is  oitirely  in- 
consistent with  the  most.  If  not  all,  of  tlie 
authoritative  American  decisions.  It  Is  cer- 
tainly Important  to  note  that  In  dealing  with 
the  alleged  tort  of  the  defendant  In  Allen 
v.  Flood  no  question  of  the  effect  of  a  com- 
bination "amounting  to  a  conspiracy"  had 
to  be  considered.  Inasmuch  as  the  fact  was 
established  that  tlie  defendant  acted  alone. 
In  my  opinion,  the  question  submitted  by  the 
trial  Judge  to  the  Jury  in  Allen  v.  Flood, 
whether  the  defendant  "maliciously  Induced 
the  Glengall  Iron  (Company  not  to  engage 
the  plaintiffs  or  either  of  them,"  was  in  a 
large  degree  imlntelligible  because  of  th« 
use  of  the  word  "maliciously."  Flood  v. 
Jackson  [1895]  2  Q.  B.  24.  For  aU  that 
appears  In  the  reports  of  the  case,  the  Jury 
may  have  taken  the  word  "maliciously"  in 
the  popular  sense  implying  III  will.  The 
plaintiffs,  however,  in  their  declaration  ex- 
pressly charged  that  the  defendant  had 
wrongfully  "intimidated  and  coerced"  the 
plaintiffs'  employer  to  discharge  them  and 
to  refuse  to  make  new  contracts  with  them. 
[1898]  A.  C.  p.  11.  The  plaintiffs,  of  course, 
had  full  opportunity  to  prove  their  case,  and 
presumably  offered  all  the  evidence  which 
they  had  to  establish  that  case.  Even  If 
the  case  was  mistried  and  the  real  issue  of 
fact  was  not  presented  to  the  Jury  for  detep- 
minatlon,  what  the  House  of  Lords  appears 
to  have  done  was  to  decide  that  a  verdict 
should  have  been  directed  for  the  defendant. 
With  such  a  ruling  any  error  on  the  part 
of  the  trial  court  In  charging  the  Jury,  or 
any  mistake  of  the  Jury  In  answering  ques- 
tions put  to  them,  became  Immaterial.  It 
Is,  I  think  a  very  curious  circumstance  con- 
nected with  this  case  of  Allm  v.  Flood  that 
the  evidence  left  it  doubtful  whether  the 
defendant  notified  the  Olengall  Iron  (Com- 
pany that  if  the  company  did  not  discharge 
the  plaintiffs  "their  men  would  be  called 
out,"  or  merely  that  their  men  would  "knock 
ofT'  [1898]  A.  a  p.  71.  If  the  defendant,  as 
the  representative  of  the  lalwr  organization, 
had  the  power  to  force  these  m«i  to  strike, 
which  the  majority  of  the  court  found  not  to 
be  the  case,  or  the  Olengall  Iron  Ck>mpany 
thought  he  had  that  power,  then  it  seems  to 
me  that  his  liability  in  the  action  In  respect 
of  this  part  of  the  plaintiffs'  dahn  might 
depend  upon  which  of  these  two  announce- 
ments he  made  to  the  plaintiffs'  employer. 
In  the  case  of  Quinn  t.  Leatham  w«  have 
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a  diain  of  coerdve  action  predsely  the  aame 
as  the  one  presented  by  the  case  at  bar 
down  to  the  last  link.  In  Qnlnn  v.  L«atham, 
as  in  this  case,  the  defendants  were  offlcers 
of  a  labor  imlon,  and  this  union  controlled 
the  employee  of  a  butcher.  The  defendants 
wielded  the  entire  power  of  the  union.  The 
cmployftg  of  the  butcher  were  bound  to  obey 
the  defendants  and  strike  whenever  they 
cave  the  word.  The  butcher  was  a  good 
customer  of  the  plaintiff,  and  every  week 
took  from  him  large  quantities  of  meat. 
The  defendants.  In  order  to  compel  the  plain- 
tiff to  discharge  certain  employ&s,  coerced 
the  batcher  to  refrain  from  dealing  with 
the  plaintiff,  and  they  effected  this  coercion 
by  announcing  to  the  butcher  that  if  be 
did  not  discontinue  bis  dealings  with  the 
plaintiff  they  (the  defendants)  would  "in- 
struct" the  butcher's  employes  to  strike. 
[1901]  A.  C  p.  617.  It  clearly  appears  that 
the  announcement  or  threat  made  by  the 
defendants  to  coerce  the  butcher  to  refrain 
from  dealing  with  the  plaintiff  was  to  the 
^ect  that  the  defendants  would  coerce  the 
employes  of  the  butcher  to  strike.  Quinn  v. 
Leatham,  therefore,  when  examined  strict- 
ly with  reference  to  its  facts,  and  without 
regard  to  the  opinions  of  the  great  judges 
who  decided  the  case,  is  on  all  fours  with 
the  case  now  before  this  court,  and  will 
stand  In  the  future,  I  think,  as  a  precedent 
Bopportlng  the  right  to  a  free  market  At 
the  end  at  the  chain  in  Quinn  v.  I«atbam 
we  find  what  conspicuously  exists  in  this 
present  case,  viz.,  a  coercive  force  upon  the 
plaintUTs  customer,  exercised  not  by  a  vol- 
untary combination  of  the  customers'  em- 
ployes in  the  enjoymoit  of  their  absolute 
right  to  refrain  from  further  employment 
without  challmge  as  to  their  motives,  but 
by  a  party  who  applies  coercion  to  the  em- 
VWCb  so  as  to  constrain  them  against  their 
will  to  refrain  from  such  farther  employ- 
ment, sach  fondamental  and  final  coercion 
not  resulting  from  the  exercise  of  any  right, 
such  as  the  right  to  contract  or  refrain  from 
eontractlng. 

Of  course,  it  cannot  be  claimed  that  the 
Judgment  of  the  House  of  Lords  in  Quinn 
V.  Leatham  was  rested  upon  the  right  which 
I  have  recognized  as  underlying  the  order 
In  this  case,  and  which  I  have  called  the 
right  to  a  free  market  On  the  contrary, 
the  Judges  with  practical  nnanimi^  placed 
their  decision.  In  part  at  least,  upon  the 
ground  that  the  party  defendant  happened 
to  be,  not  a  single  officer  of  the  labor  organ- 
ization, as  in  Allen  v.  Flood,  but  five  per- 
sons who  were  offlcers  or  agents  acting  for 
a  labor  organization.  One  question  which 
the  trial  court  put  to  the  Jury  was  whether 
the  defendant  "maliciously  conspired  to  in- 
duce the  plalntlfTs  customers  or  servants 
not  to  deal  with  the  plaintiff."  The  Judges 
snbstantlally  agreed  that  the  element  of 
"conqtlracy"  entered  Into  the  conduct  of  the 
defendant!  and  that  the  addition  of  this  ele- 


ment opened  tibe  inqnlry  as  to  tbe  defend- 
ants' motivee  and  objects  in  their  combined 
action.  Lord  Ohanctilor  Halsbury  empha- 
sizes the  fact  that  the  defendants  had  acted 
"in  pursuance  of  a  conspiracy  framed  among 
them,"  and  "with  malice,  in  order  to  injure 
the  plaintiff."  [1901]  A.  O.  p.  606.  He  far- 
ther points  out  (page  606)  that  "there  was 
conspiracy,  threats,  and  threats  carried  into 
execution,  so  that  loss  of  business  and  inter- 
ference with  the  plaintiff's  legal  rights  are 
abundantly  proved."  If  there  was  "Inter- 
ference with  the  plaintiffs  legal  rights,"  that 
fact  would  seem  to  pat  an  end  to  all  further 
discussion.  There  Is  always  danger  in  using 
such  phraseology  as  that  quoted  above  from 
the  Lord  Chancellor  that  definite  legal  con- 
ceptions will  be  displaced  by  indefinite  terms 
of  abuse.  Lord  McNaughton  (page  610)  ex- 
presses the  opinion  that  the  proposition  is 
sound;  that  "a  conaplrney  to  injure  resulting 
in  damage  gives  rise  to  dvil  liability."  Lord 
Shand  and  Lord  Brampton  subatantialiy  sub- 
scribe to  the  same  doctrine.  Lord  Brampton 
even  said  (page  626)  that  the  cause  of  action 
was  "not  dependent  up<m  coercion  to  break 
any  particular  contracts,  though  such  causes 
of  action  are  introduced  into  the  claim;  but 
the  real  and  substantial  cause  of  action  is 
an  unlawful  conspiracy  to  molest  the  plain- 
tiff, a  trader,  in  his  business,  and  by  so  doing 
to  Invade  his  undoubted  right"  viz.,  his  right 
to  regulate  his  business  "according  to  his  own 
discretion  and  choice."  Of  course,  if  a  con- 
spiracy is  "unlawful"  and  causes  damage, 
there  can  be  llttie  question  about  the  liability 
of  the  conspirators.  It  seems  equally  clear 
that  if  what  the  defendant  does  Invades  the 
"undoubted  right"  of  the  plaintiffs,  he  is  li- 
able, whether  he  acts  alone  or  in  association 
with  others  as  a  band  of  "conspirators." 
Lord  LIndley  alone,  so  far  as  I  have  observ- 
ed, points  out  (page  634)  that  the  plaintiff's 
right  "to  earn  his  own  living  in  his  own 
way"  Involved  the  liberty  of  dealing  "with 
other  persons  who  were  willing  to  deal  with 
him,"  and  that  this  "liberty  or  right  to  deal 
with  others  Is  nugatory  unless  they  are  at 
liberty  to  deal  with  him  if  they  choose  to  do 
80."  Lord  Lindley  then  proceeds  to  use  this 
most  significant  language:  "Any  interference 
with  their  liberty  to  deal  with  him  affects 
him.  If  such  interference  is  Justifiable  in 
point  of  law,  he  has  no  redress."  In  these 
expressions  I  think  the  right  to  a  free  market 
is  clearly  indicated.  In  dealing  with  the 
facts  of  the  case  (pages  637  to  638),  Lord  Lind- 
ley points  out  that  in  Allen  t.  Flood  the  de- 
fendant "had  no  power  to  call  out  the  men, 
and  the  men  had  determined  to  strike"  be- 
fore the  defendant  had  anything  to  do  with 
the  affair,  and  continues  as  follows:  "But 
if  Lord  Hersdiell  meant  to  say  that  as  a 
matter  of  law  there  is  no  difference  between 
giving  Information  that  men  will  strike  and 
making  them  strike,  or  threatening  to  make 
them  strike  by  calling  them  out  when  they 
do  not  want  to  strike,  I  am  unable  to  concur 
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with  him.  It  Is  all  very  well  to  talk  about 
peaceable  persnasions.  It  may  be  that  In 
Allen  v.  Flood  there  was  nothing  more,  but 
here  there  was  very  much  more.  What  may 
begin  as  peaceable  persuasions  may  easily 
become,  and  in  trades-union  disputes  gener- 
ally does  become,  peremptory  ordering  with 
threats,  open  or  covert,  of  very  unpleasant 
consequences  to  those  who  are  not  persuad- 
ed. Calling  workmen  out  involves  very  serl- 
ous  consequences  to  such  of  them  as  do  not 
obey.  •  •  •  A  threat  to  call  men  out 
given  by  a  trade  union  official  to  an  em- 
ployer of  men  belonging  to  the  union  and 
willing  to  work  with  him  is  a  form  of  co- 
ercion, intimidation,  molestation,  or  annc^- 
ance  to  them  and  to  him,  very  difficult  to  re- 
sist, and,  to  say  the  least,  requiring  justifica- 
tion. None  was  ottered  in  this  case."  In 
my  opinion,  this  last-quoted  statement  of 
Lord  Llndley  expresses  a  doctrine  which  ful- 
ly sustains  the  Judgment  in  Quinn  t.  Leatb- 
am,  and  renders  ail  discusslMi  of  "malicious 
conspiracy"  and  conspiracy  with  bad  mo- 
tives entirely  unnecessary.  If,  as  In  Allen 
r.  Flood,  the  defendant  in  Quinn  t.  Leatham 
had  been  a  single  officer  of  this  powerful 
organization,  and  without  conference  with 
any  one  had  threatened  to  order  a  strike 
which  be  had  the  power  to  order,  it  Is 
not  quite  clear  upon  what  ground  a  judg- 
ment against  the  defendant  would  have  been 
sustained.  There  can  be  no  doubt  upon 
what  grounds  Lord  Llndley  would  have 
sustained  such  a  Judgment.  He  positive- 
ly rejects  the  argument  which  he  says  was 
made  at  the  bar  to  the  effect  that  if  the 
defendant  had  been  a  single  person  his  con- 
duct would  not  have  been  actionable,  and 
he  concludes  as  follows:  "One  man  exercis- 
ing the  same  control  over  others  as  these 
defendants  do  could  have  acted  as  they  did, 
and,  if  he  had  done  so,  I  conceive  that  he 
would  have  committed  a  wrong  toward  the 
plaintiff  for  which  the  plaintiff  could  have 
maintained  an  action." 

The  deliverances  of  these  learned  judges 
In  Quinn  v.  Leatham  In  regard  to  the  tort 
which  consists  in  a  "malicious  conspiracy" 
to  injure  a  man  in  his  business  seem  to  indi- 
cate that  if  in  Allen  t.  Flood  the  action  had 
been  brought  against  the  employes  of  the 
Olengall  Iron  Company  instead  of  against 
the  single  officer  of  their  labor  union,  who 
merely  announced  what  they  were  "conspir- 
ing" to  do,  a  judgment  for  damages  against 
these  employes  would  have  been  sustained. 
This  result  accords  with  the  statement  of 
Lord  Watson  quoted  above  from  his  opin- 
ion in  Allen  v.  Flood  in  regard  to  the  law 
which  had  been  "generally  accepted  by  the 
courts  below."  It  may  be,  however,  that  the 
English  courts  would  draw  the  distinction 
between  a  voluntary  combination  of  em- 
ployes to  use  their  power  concurrently  to  re- 
frain from  further  employment  in  order  to 
secure  the  conduct  of  their  employer's  busi- 


ness in  accordance  with  their  Ideas,  and  the 
action  of  two  or  more  outside  parties  who 
for  the  same  purpose  intervene  in  an  affair 
with  which  they  have  no  direct  interest,  and 
undertake  by  any  means,  coercive  or  per- 
suasive, to  cause  those  who  are  Interested  to 
use  their  combined  power.  If  such  a  dis- 
tinction should  be  taken  while  a  i>os8lbl« 
conspiracy  exists  in  either  case,  the  motive 
actuating  one  combination  might  be  deemed 
bad  or  "malicious,"  while  the  same  motive 
actuating  the  other  combination  might  not 
incur  judicial  condemnation.  Such  a  dis- 
tinction, however,  in  my  opinion  leads  to  ths 
recognition  of  a  wider  right  than  the  right 
to  a  free  market,  and  indicates  that  all  deal- 
ers in  the  market  are  to  be  protected  not 
only  against  unjustifiable  coercion  of  per- 
sons who  without  such  coercion  would  deal 
with  them,  but  also  against  unjustifiable  In- 
terference from  outside  parties  by  meddle- 
some persuasions  and  other  noncoercive  "in* 
ducements"  causing  disturbance  to  the  natu- 
ral market  conditions  upon  which  deala« 
make  their  calculations  and  Invest  their 
money. 

10.  I  have  discussed  and  criticised  a  num- 
ber of  legal  theories  in  order  to  endeavor  to 
show  that  the  rejection  of  these  theories  does 
not  Involve  any  modification  of  the  order  for 
an  Injunction  which  was  made  In  this  case. 
That  order,  as  I  stated  at  the  start,  is  directly 
sustained  on  the  facts  by  the  decision  In 
Templeton  v.  Russell,  Quinn  v.  Leatham,  and 
a  large  number  of  American  cases. '  If  the 
doctrines  announced  in  these  cases,  and  es- 
pecially in  Qulnn  v.  Leatham,  are  sustained, 
the  order  made  in  this  case,  must  necessarily 
be  sustained.  But  if  the  doctrines  announced 
by  the  judges  in  Qulnn  v.  Leatham,  and  which 
I  have  criticised,  are  all  rejected,  the  far  nar- 
rower ratio  decidendi  of  this  case  arising 
from  the  recognition  of  the  right  to  a  free 
market,  which  I  have  endeavored  to  expound, 
remains  unaffected.  My  object,  therefore, 
has  not  been  to  overthrow  these  legal  theories 
which  I  have  been  criticising,  but  to  show 
that  even  If  they  are  false  the  order  of  this 
court  In  this  cause  still  may  stand.  It  Is  not 
necessary  for  the  purposes  of  this  case  to  ad- 
mit or  deny  the  soundness  of  the  doctrine  that 
a  conspiracy,  i.  e.,  a  combination  of  two  or 
more  i>er8ons  to  cause  damage  which  in  fact 
results  in  damage,  gives  rise  or  may  give  rise 
to  civil  liability,  even  though  the  same  con- 
duct pursued  by  one  person  would  involve  no 
liability  whatever.  What  I  want  to  try  to  es- 
tablish is  that  a  resort  to  the  element  of  con- 
Ispiracy  In  cases  like  Qulnn  v.  Leatham  and 
the  one  now  before  this  court  is  entirely  un- 
necessary, and  by  obscuring  the  subject  under 
discussion  interferes  with  the  correct  analysis 
of  the  plaintiff's  right  and  of  the  defendants' 
tort 

The  views  which  I  have  suggested  in  regard 
to  the  case  of  Quinn  v.  Leatham  and  the  opin- 
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Ions  of  th«  inSgea  delivered  In  deciding  tbat 
case  may  be  summed  up  as  tcilovra: 

Tint  The  rlgbt  of  the  plaintiff  which  was 
Tlndlcated  was  the  right  to  a  free  market,  and 
It  waa,  as  I  hare  Just  stated,  qnlte  unneces- 
sary to  assert  on  the  plaintiffs  behalf  the 
right  to  bo  protected  against  a  conspiracy  to 
damage  his  business,  unless  the  conduct  of 
the  defendants  complained  of  might  hare 
been  pursued  with  impunity  by  a  shigle  de- 
fendant. The  inyaslon  of  the  plaintiff's  right 
— ^the  tort  of  the  defendants — consisted  in  the 
coercion  exercised  by  them  on  the  plaintifTs 
customer  Mnnce  by  threat  to  coerce  Munce's 
employes  Into  a  strike.  This  tort,  as  Lord 
Lindley  shows,  might  be  committed  by  a  sin- 
gle defendant 

Second.  If  the  employes  of  Munce  bad  yol- 
untarlly  combined  to  coerce  him  to  refrain 
from  dealing  with  the  plaintiff  by  merely  ex- 
ercising their  absolute  right  to  refrain  from 
contracting  further  with  him  (Munce)  unless 
their  demands  were  complied  with,  then  those 
employes  would  have  been  guilty  of  no  tort 
recognized  by  our  American  law,  and  no  In- 
quiry into  their  motives  would  he  allowed. 

Third.  Whether  a  plaintiff  who  has  been 
damaged  in  his  business  in  a  case  like  Quinn 
V.  Leatham  by  coercion  of  his  customers,  effect- 
ed by  causing  or  threatening  to  cause  the  em- 
ployes of  such  customers  to  strike  by  mere 
persuasions,  payment  of  money,  or  any  other 
noncoercive  Inducement,  has  a  cause  of  action 
against  the  person  or  persons  who  have  so 
caused  such  damage,  is  a  question  not  raised 
hi  this  presoit  case.  When  such  a  case  is 
presented,  it  seems  to  me  tbat  the  question  of 
conspiracy,  L  e,,  the  significance  of  a  combina- 
tion of  two  or  more  defendants,  will  come  op 
only  after  it  has  been  determined  that  the 
plaintiff  bad  no  right  to  natural  market  con- 
ditions as  against  imjustifiable  Interference 
by  outside  parties  exercising  the  noncoerdre 
Inducemoit 

Fourth.  If  In  these  strike  and  boycott  cases 
the  element  of  a  conspiracy  is  to  be  found,  It 
would  seem  that  there  must  be  a  combination 
among  the  defendants  wbidi  brings  to  bear 
upon  the  plahitiff  an  aggregation  of  evil 
minds.  This  notion  lay  at  the  basis  of  the 
oonunon-law  crime  of  conspiracy.  One  man 
might  resolve  to  cause  and  imdertake  to  cause 
some  damage  to  another  without  incurring 
criminal  or  civil  liability,  but.  If  two  or  more 
men  combined  to  do  the  same  thing,  their  con- 
dnct  became  oppressive.  The  Increase  of 
power  from  an  aggregation  of  evil  minds  and 
wills  constitutes  the  gist  of  the  criminal  of- 
fense of  conspiracy. 

Several  of  the  Bnglish  Judges  in  these  re- 
cent strike  and  boycott  cases  have  intimated 
the  opinion  that  for  the  same  reason  which 
sustained  the  criminal  offense  of  conspiracy  a 
combination  of  defendants  in  a  case  like 
Quinn  T.  Leatham,  actuated  by  bad  motives 
and  causing  damage  to  the  plaintiff,  consti- 
tutes a  tort  and  creates  civil  liability,  the 
combined  action  of  two  or  more  persons  being 


an  essential  element  of  sudi  tort  This  rea- 
soning may  apply  correctly  to  the  voluntary 
combination  of  employes  or  employers,  ven- 
dors or  purchasers,  acting  together  with  in- 
tent to  damage  tbe  plaintiff,  and  in  fact  caus- 
ing sucb  damage.  In  this  case,  however,  not- 
withstanding the  rule  which,  according  to 
Lord  Watson,  bad  been  "generally  accepted" 
In  the  Inferior  English  courts,  and  notwith- 
standing what  Lord  Chancellor  Halsbury  and 
other  Judges  said  In  Quinn  t.  Leatham,  I  feel 
quite  sure  tbat  the  accepted  American  view 
sustains  the  absolute  right  of  the  combined 
body  of  employes  or  other  dealers  to  refrain 
from  contracting  as  they  may  see  fit,  however 
wldEed  or  "malicious"  their  motives  may  be. 
But  in  all  these  cases  of  voluntary  combina- 
tions of  dealers  we  have  presented  one  es- 
sential element  of  a  conspiracy,  vis.,  an  enor- 
mous Increase  of  power  for  evil  arising  from 
an  aggregation  or  combination  of  evil  mlnda 
But  in  cases  like  Quinn  v.  Leatham,  as  Lord 
Lindley  has  distinctly  pointed  out  the  fact 
that  the  party  defendant  consists  of  two  or 
more  persons  is  a  mere  accident  It  is  true 
that  in  Quinn  v.  Leatham  the  power  for  evil 
resulted  from  a  combination,  but  this  com- 
bination was  not  that  of  the  two  or  more  de- 
fendants. The  oppression  and  coercion  result- 
ing from  the  combined  action  of  Munce's 
employes  was  the  result  of  coercion  upon 
them  which  required  no  combination  in  order 
to  its  exercise  In  the  most  complete  degree. 
The  employes  of  Mnnce  whose  coerced  com- 
bination was  the  menace  which  constrained 
him  to  refrain  from  dealing  with  the  plain- 
tiff were  not  conspirators  voluntarily  and 
willfully  uniting  their  several  evil  minds  to 
oppress  the  plaintiff;  on  the  contrary,  they 
were  victims.  In  the  case  before  this  court 
the  employes  of  the  boss  carpenters  are  not 
conspirators  willfully  combining  to  do  dam- 
age which  each  of  them  severally  would  be 
powerless  to  effect  It  is,  as  I  have  under- 
taken to  show,  an  essential  element  of  the  de- 
fendant's tort  in  this  case,  that  they  coerce 
the  employes  of  these  carpenters  to  refrain 
from  further  contracting  with  their  employ- 
ers. The  moment  It  appears  that  these  un- 
fortunate employes  are  willful  conspirators 
tbe  whole  foundation  of  the  plalntUTs  claim 
that  his  right  to  a  free  market  has  been  vio- 
lated immediately  disappears. 

For  the  reasons  indicated,  it  seems  to  me 
Inadvisable  to  base  the  liability  of  the  party 
defendant  in  cases  like  Quinn  v.  Leatham  and 
th6  present  case,  when  such  party  defendant 
happens  to  consist  of  more  than  one  person, 
upon  any  theory  of  conspiracy.  In  the  forego- 
ing discussion  no  distinction  has  been  drawn 
between  coercion  of  a  single  dealer  or  cus- 
tomer in  the  market  and  coercion  of  a  large 
number  of  dealers  or  customers.  As  a  mat- 
ter of  fact.  In  these  boycott  cases  we  have  pre- 
sented in  every  Instance  coercion  of  a  num- 
ber of  dealers  or  a  class  of  dealers,  and  It  Is 
this  sort  of  coercion  of  which  tbe  plalntlll 
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complains.  The  tort  In  casee  like  Qnlnn  v. 
Leatham  and  the  present  case  conalsts  eesen- 
tlally  In  the  creation  by  coercion  of  an  Invol- 
untary combination,  bat  tbe  persons  In  com- 
bination are  not  conspirators  and  are  not 
made  defendants  In  the  suit  The  party  de- 
fendant, whether  a  single  person  or  two  per- 
sons, or  ten  persona,  should,  I  think,  plainly 
be  regarded  as  a  unit 


BOOEBT  V.  BATEMAN. 

(Prerogative  Court  of  New  Jersey.    Not.  23, 
1906.) 

1.  WlIXS— EXBCUTION. 

Proof  of  due  execution  of  a  will  is  not 
defective  though  it  appears  the  will  was  exe- 
cuted by  deceased  in  one  room  in  which  he  and 
one  of  the  witnesses  were,  and  that  the  other 
testamentary  witness  was  in  an  adjoining  room, 
the  rooms  being  adjoining  offices,  separated  by 
a  railing  with  a  wide  window  aI>ove  it,  whicn 
was  raii^d,  and  the  will  being  signed  on  a  table 
next  to  the  railing,  and  the  witness  in  the  other 
room  being  at  his  desk  adjoining  the  window 
and  table  so  that  it  is  manifest  there  was  an 
opportunity  on  the  part  of  tliat  witness  to  see 
the  testator  sign,  as  he  swore  he  did,  and  on 
the  part  of  testator  and  the  other  witness  to  see 
him   sign. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,   Wills,  H  299-801.] 

2.  Same— Publication. 

A  will  having  a  full  attestation  clause,  with 
proof  of  the  signatures  of  the  witness,  Is  prima 
facie  proof  of  publication  of  the  will  in  the 
presence  of  the  witnesses,  wlUch  is  not  over- 
come, but  sustained,  by  evidence  that  it  was 
read  to  and  by  him,  and  he  said  he  was  satisfied 
with  it,  and  that  it  was  then  executed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  I  306.] 

8.  Samk— Contest— Appeal. 

Where  in  the  orphans'  court  counsel  for 
caveators  on  being  asked  by  the  court  what  was 
the  ground  of  their  contest  of  the  will  stated 
that  they  would  prove  lack  of  testamentary 
capacity  and  undue  Influence,  but  introduced  no 
such  evidence,  and,  on  entry  of  a  decree  ad- 
mitting the  will  to  probate,  appealed,  they  may 
not,  on  the  overruling  of  their  claim  that  the 
proof  of  execution  is  defective,  and  the  affirm- 
ance of  tbe  decree,  be  allowed  to  put  in  proof 
of  lack  of  testamentary  capacity  and  undue  in- 
fluence. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  49,  Wills,  H  842,  846.] 

Appeal  from  Orphans'  Conrt,  Passaic  Coun- 
ty. 

David  B.  Bogert  appeals  from  a  decree  ad- 
mitting a  will  to  probate,  W.  Orafton  Bate- 
man  being  the  respondent    Affirmed. 

Lewis  A.  Allen,  for  appellant  Adrian  D. 
Sullivan,  for  respondent 

MAGIE,  Ordinary.  This  Is  an  appeal 
from  a  decree  of  the  orphans'  court  of  Pas- 
saic county,  admitting  to  probate  a  paper 
writing  as  the  last  will  and  testament  o 
David  B.  Bogert,  deceased,  and  directing  let- 
ters testamentary  to  be  Issued  thereon. 

Tbe  claim  of  appellant  is  that  the  proof  of 
tbe  due  execution  of  this  paper  writing  is 
defective  in  two  respects: 


It  is  first  claimed  that  the  proofs  disclose 
that  it  was  executed  by  the  deceased  in  one 
room,  in  which  he  and  one  of  the  witnesses 
was,  and  that  tbe  other  testamentary  wit- 
ness was  in  an  adjoining  room.  The  fact 
that  one  of  the  witnesses  was  not  in  the  same 
room  with  the  testator  and  the  other  witness 
is  clear,  and  thereupon  a  burden  Is  Imposed 
upon  proponent  to  establish  that  the  witness 
in  tbe  adjoining  room  could  see  the  execntloa 
of  tbe  will,  and  that  his  signature  in  attesta- 
tion thereof  could  be  seen  by  testator  and' 
tbe  other  subscribing  witnesa  Berdan's 
Case,  66  N.  J.  Bq.  681,  65  Atl.  728:  Onnn 
V.  Early  (N.  J.  Prerog.)  64  AtL  IIL  Tha 
evidence  disclosed  that  the  two  rooms  were 
adjoining  offices,  separated  by  what  is  called 
by  one  of  tbe  witnesses  a  railing,  with  a  wide 
window  above  it  The  window  was  raised. 
The  win  was  signed  upon  a  table  in  one  office, 
which  was  placed  next  to  the  railing  above 
which  the  window  was.  The  subscribing  wit- 
ness who  was  in  the  room  at  the  other  side 
of  tbe  window  was  at  his  deelc,  which  ad- 
Joined  the  window  and  the  table.  It  is  man- 
ifest that  there  was  an  opportunity  on  tbe 
part  of  that  witness  to  see  the  testator  sign, 
as  he  swore  he  did,  and  on  tbe  part  of  the 
testator  and  the  other  witness  to  see  blm  sign. 
I  think  this  objection  has  no  substance. 

The  other  objection  Is  that  there  Is  no 
proof  of  a  due  publication  of  the  will  in  the 
presence  of  the  witnesses.  The  paper  writ> 
Ing  produced  had  appended  to  It  an  attesta- 
tion clause,  certifying  to  the  due  execution 
of  the  will  in  all  the  respects  required  by  our 
statute  of  wills,  including  publication  of  the 
will  in  the  presence  of  the  witnesses.  Each 
of  the  witnesses 'whose  names  are  appended 
to  the  attestation  clause  testified  that  they 
signed  it,  and  that  they  signed  it  in  the 
presence  of  the  testator  and  of  each  other. 
Such  an  attestation  clause,  with  proof  of  the 
signatures  of  the  witnesses,  is  prima  facie 
proof  of  the  matters  therein  asserted.  Al- 
laire V.  Allaire,  37  N.  J.  Law,  812 ;  Berdan'ft 
Case,  ubl  supra,  and  tbe  cases  there  cited. 
The  presumption  arishig  therefrom  may,  how- 
ever, be  overcome  by  proof  establishing  lt» 
inaccuracy.  It  will  not  be  overcome  by  mere 
forgetfulness  of  the  witnesses  or  either  of 
them.  If  the  attestation  clause  is  perfect, 
and  one  of  the  attesting  witnesses  corrobo- 
rates its  accuracy,  tbe  testimony  of  the  other 
attesting  witness,  suggesting  doubt  or  bis 
want  of  recollection,  will  not  Justify  denial 
of  probate.  McGurd^  v.  Neall,  42  N.  J.  Eq. 
383,  7  Atl.  566;    Berdan's  Case,  ubl  supra. 

In  the  evidence  sent  up  in  tbe  transcript  I 
find  no  contradiction  whatever  of  the  asser- 
tion in  the  attestation  clause  that  the  tes- 
tator published  his  will  before  the  witnesses. 
One  of  the  attesting  witnesses  drew,  tbe  in- 
strument in  question  at  testator's  request 
He  had  made  two  previous  drafts.  The  first 
was  not  satisfactory  to  testator  because  he 
had  changed  his  mind  respecting  tbe  appoint- 
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ment  of  bts  executor;  the  second  failed  be- 
cause testator  desired  to  gire  a  iMwer  of 
sale  not  contained  tbereln.  Tbe  third  was 
drafted,  and  the  scrivener  met  testator  at 
the  office  of  tbe  other  attesting  witness. 
Both  witnesses  agree  that  the  draft  was  then 
read  to  testator  two  or  three  times;  that 
testator  then  read  it  himself,  and  said  he 
was  satisfied  with  it  It  was  then  executed. 
While  he  Is  not  shown  to  have  used  the  cus- 
tomary formula,  the  testimony  does  show  pub- 
lication hy  testator's  declaring  satisfaction 
with  the  paper  read  aloud  to  him  In  tbe 
Rearing  of  the  witnesses,  and  by  requesting 
them  to  sign  as  witnesses.  The  paper  read 
declared  that  It  was  testator's  will.  Tbe  re- 
sult Is  that  tbe  decree  must  be  affirmed. 

Counsel  for  appellant,  by  his  brief,  sug- 
gests that,  upon  this  result  being  reached, 
appellant  should  be  allowed  to  put  in  evi- 
dence touching  the  testamentary  capacity  of 
testator,  and  respecting  undue  influence  al- 
leged to  have  been  exerted  upon  him  to 
Induce  the  makbig  of  this  will.  The  tran- 
script discloses  that  the  court  below  asked 
the  counsel  who  appeared  for  the  caveators 
what  was  the  ground  of  their  contest  against 
tbe  wllL  In  response,  counsel  did  not  con- 
tend that  the  execution  of  tbe  will  was  defec- 
tive, but  alleeed  that  the  caveators  would 
prove  lack  of  testamentary  capacity,  and  un- 
due Influence  exerted  upon  the  deceased.  No 
such  evidence  was  interposed,  and,  upon  a  de- 
cree being  made,  this  appeal  was  taken.  Un- 
der such  drcumstances,  an  application  to 
permit  the  taking  of  testimony  which  was 
deliberately  reserved  In  the  court  below 
would  be  contrary  to  our  practice  and  an  In- 
justice to  the  parties  Interested  In  this 
estate.  The  caveators  should  have  put  In  all 
their  evidence  and  disposed  of  the  whole  case. 

Let  the  decree  be  affirmed. 

BENNETT  v.  FINNEGAN  et  al. 

(Conrt  of  Chancery  of  New  Jersey.     Dec.  11, 
1906.) 

1.  Hubbard  and  Wife— Ci.aihb  or  Husband 
— Limitations. 

LimitatJODB  do  not  ran  against  a  claim  of 
a  basfaand  against  his  wife  during  the  continu- 
ance of  the  marital  relation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28.  Husband  and  Wife,  |  801;  vol.  33, 
Limitation  of  Actions,  H  39&-412.] 

2.  Sauk— Laches. 

Laches  will  not  be  imputed  to  a  husband 
merely  from  his  failure  to  prosecnte  a  suit 
against  bis  wife  during  the  continuance  of  tbe 
marital   relation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Husband  and  Wife,  §  801;  vol.  33, 
Umitation  of  Actions,  U  389-412.] 

On  application  for  reargument  For  for- 
mer opinion,  see  88  Atl.  401.    Affirmed. 

EMERY,  V.  0.  Beargument  of  the  demur- 
rer was  directed  in  this  case  upon  the  de- 
fenses of  statute  of  limitations  and  of  laches. 
The  conclusions  on  the  former  argument  are 
reported  in  33  Atl.  401. 


As  to  the  statute  of  limitations,  I  must 
bold  it  not  applicable.  This  is  on  the  anthot^ 
Ity  of  Yeomans  v.  Petty,  40  N.  J.  Eq.  495,  4 
Atl.  631,  decided  by  Vice  Chancellor  Bird  in 
188S,  and  of  Alpaugb  v.  WUson,  62  N.  J.  Bq. 
424,  28  Atl.  722,  decided  by  the  same  Vice 
Chancellor  in  1894,  and  affirmed  on  appeal 
for  the  reasons  given  by  him  (52  N.  J.  Eq. 
688,  33  Atl.  60).  These  cases  bold  distinctly 
that,  so  far  as  relates  to  claims  by  the  wife 
against  the  hnsband,  the  statute  is  not  ap- 
plicable, and  they  control  this  case.  They 
were  not  called  to  my  attention  until  after 
the  decision  on  the  former  argument  It  is 
urged  that  none  of  these  cases  are  cases  In 
which  the  husband  was  the  claimant,  but, 
while  this  Is  true,  tbe  decisions  suggest  no 
distinction  in  this  respect,  and  tbe  rule  is 
put  upon  grounds  which  reach  as  well  to 
claims  of  the  husband  against  tbe  wife.  The 
basis  of  the  rule  Is  the  general  policy  of  pre- 
venting litigation  between  husband  and  wife. 
See  Yeomans  v.  Petty,  page  498  of  40  N.  J. 
Eq.,  page  634  of  4  Atl.  This  reason  is  opera- 
tive as  well  In  favor  of  the  busbdnd  as  ttie 
wife.  As  to  the  application  of  the  general 
doctrine  of  laches,  independent  of  Ifte  statute, 
this  is  to  be  governed,  as  it  seems  to  me,  by 
a  principle  analogous  to  that  of  the  applica- 
tion of  the  statute.  Prima  facie,  and  in  the 
absence  of  special  equitable  circumstances,  it 
la  not  evidence  of  laches  that  either  the  hus- 
band or  wife  fail  to  prosecute  the  other  In  a 
court  of  equity  pending  the  continuance  of 
the  marital  relation.  No  circumstances  ap- 
pear on  this  bill  wbldi  debar  the  complainant 
merely  on  tbe  ground  of  lapse  of  time  from 
proving,  if  be  can,  by  competent  evidence, 
that  the  debt  paid  by  complainant  was  the 
wife's  debt  And,  on  the  contrary,  the  alle- 
gation in  the  bill  of  joint  possession  of  com- 
plainant and  bis  wife  during  their  Uvea,  and 
his  sole  possession  since  her  death,  while 
such  possession  was  no  obstacle  to  the  prose- 
cution of  a  suit  in  equity,  if  the  husband 
chose,  would  seem  prima  fade  to  be  an  ex- 
planation of  tbe  delay.  But  without  decid- 
ing as  to  tbe  effect  of  this  allegation,  I  over- 
rule the  objection  of  laches,  which  Is  made 
simply  on  tbe  face  of  the  bill,  and  I  do  this 
upon  the  ground  that  no  special  circumstan- 
ces appear  on  the  bill  which  deprive  tbe  hus- 
band of  tbe  benefit  of  the  general  rule  that 
tbe  law  will  not  impute  laches  merely  from 
tbe  failure  to  prosecute  suits  pending  the 
continuance  of  the  marital  relation.   , 

The  demurrer,  therefore,  must  be  overrul- 
ed with  costs,  and  defendants  must  answer. 


VAN  WAGENEN  v.  BONNOT  et  al. 

(Court  of  Chancery  of  New  Jersey.    Nov.  22, 
1900.) 

1.  Witnesses  —  Competency  —  Tbansao- 

TIONS    WITH   DBOEDENTS. 

Under  P.  K  1900,  p.  363,  f  4.  exdading 
testimony  by  a  par^  to  an  action  as  to  a 
transaction  with  a  decedent,  a  party   seeking 
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to  establlsli  a  gift  canaa  mortis  was  not  compe- 
tent to  testifr  to  the  delivery  of  a  packaea  to 
her  by  the  deceased,  but  might  testify  as  to 
what  occarred  after  carrying  the  package  oat 
of  the  room  in  which  it  was  claimed  delivery 
was  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  50,  Witnesses,  i  674.] 

2.  Gifts— Donation  Causa  Mortis. 

The  return  of  a  package  containing  an  al- 
leged gift  causa  mortis  to  the  donor  was  a 
resumption  of  possession  and,  ipso  facto,  a  revo- 
cation of  the  gift. 

[FM.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  24,  Gifts,  I  118.] 

3.  Sake— Sdbjccts. 

Savings  bank  boolcs  are  proper  aabjecta 
of  gifts  causa  mortis. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Gifta,  I  136.] 

4.  SA1»— EtIDENCB— SUITIOIKNCT. 

Evidence  considered,  and  held  to  establish 
a  gift  causa  mortis. 

SBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  24,  Gifts,  H  154,  155.] 

Suit  by  Rose  H.  L.  Bonnet  and  others  to 
estabHsb  a  gift  causa  mortis  against  John 
Whitehead,  as  administrator  of  the  estate 
of  Minnie  |A.  Harrison,  deceased,  and  others, 
in  which,  «fter  the  death  of  said  Whitehead, 
Henry  W.  Van  Wagenen,  as  administrator, 
intervenes.    Decree  for  complainants. 

Edwin  G.  Adams,  for  complainant  Louis 
Hood,  for  defendant  Bonnot.  Alfred  -  F. 
Stevens  and  Frederick  F.  Guild,  for  defend- 
ant Guild,  substituted  administrator  of  Min- 
nie A.  Harrison. 

EMERY,  y.  O.  This  la  a  bill  of  Inter- 
pleader filed  by  the  administrator  of  John 
Whitehead,  deceased,  who  has,  under  a  de- 
cree of  Interpleader  made  in  this  cause,  de- 
posited in  court  four  savings  bank  boolu, 
which  were  in  Mr.  Whitehead's  possession 
at  the  time  of  his  death,  and  came  Into  the 
possession  of  complainant  as  his  administra- 
tor. Three  of  the  bocka  were  savings  bank 
books  issued  to  Minnie  A  Harrison  and  stand- 
ing in  her  name,  in  three  different  savings 
banks;  Franklin  Savings  Institution  of  New- 
ark, for  $4,307.15,  Seamen's  Bank  for  Savings, 
New  York  City,  ^178.60,  and  Greenwich  Sav- 
ings Bank,  New  York  City,  for  $2,000.57— a 
total  of  $9,441.22.  Minnie  A.  Harrison  died 
Intestate  on  December  16,  1902,  and  on  De- 
cember 23,  1902,  Mr.  John  Whitehead  was 
appointed  her  administrator.  He  subsequent- 
ly had  a  new  deposit  book  issued  to  himself 
as  administrator,  for  the  deposit  in  the  Frank- 
lin Savings  Institution,  and  this  book  also  is 
deposited  in  court  The  defendant  Mrs  Bon- 
not claims  that  the  three  deposit  IxMks  is- 
sued to  Miss  Harrison  belong  to  herself,  by 
virtue  of  a  gift  or  donation  causa  mortis, 
made  to  her  by  Miss  Harrison  two  days  be- 
fore her  death,  and  that,  shortly  after  Miss 
Harrison's  death,  and  before  Mr.  Whitehead's 
appointment  as  administrator,  she  delivered 
these  three  books  to  Mr.  Whitehead  In  bis 
personal  capacity  as  her  bailee  or  attorney. 
She  subsequently  brought  a  suit  in  r^ievin 


for  the  books  against  Mr.  Whitehead  per- 
sonaUy,  in  which  suit  he  set  up  title  to  the 
books  in  himself,  as  Miss  Harrison's  adminis- 
trator. This  suit  was  pending  at  the  time  of 
Mr.  Whitehead's  death,  and  the  defendant 
Mr.  Frederick  F.  Guild,  having  been  appoint- 
ed substituted  administrator  of  Miss  Har- 
rison, demanded  of  complainant,  White- 
head's administrator,  the  possession  of  the 
books,  whereupon  this  bill  was  filed,  the  suit 
by  Bonnot  enjoined,  and  the  defendants,  aft- 
er hearing,  directed  to  interplead. 

The  three  deposit  books  Issued  to  Miss  Har- 
rison belonged  to  her,  and  the  question  in 
the  case  Is  whether  Mrs.  Bonnot  has  satis- 
factorily proved  a  gift  or  donation  of  them  to 
her  causa  mortis.  The  alleged  gift  was  made 
to  Mrs.  Bonnot  personally  by  Miss  Harrison 
during  her  last  llhiess,  about  two  days  before 
her  death,  and  In  the  presence  of  one  of  the 
daughters  of  Mrs.  Bonnot,  a  young  girl  then 
about  16  years  of  age.  I7nder  our  evidence 
act  (Revision  1900 ;  P.  L.  p.  363),  1 4,  excluding 
testimony  by  any  party  to  the  action  as  to 
any  transaction  with  the  intestate,  this 
daughter's  testimony  Is  the  only  legal  evi- 
dence of  this  transaction  between  Miss  Har^ 
risen  and  Mrs.  Bonnot,  and  It  is  the  only 
evidence  which  has  been  offered  for  that  pur- 
pose. On  her  evidence,  the  first  question 
fairly  raised  is  whether  it  sufficiently  proves 
that  the  books  in  question  were  in  an  an- 
opened  parcel  or  package  delivered  to  Hiss 
Harrison  by  Mrs.  Bonnot  as  the  gift  In 
question.  Her  account,  taken  from  her  whole 
evidence,  direct  as  well  as  cross-examination, 
and  the  evidence  of  the  other  witnesses. so 
far  as  It  bears  on  the  question  of  the  con- 
tents of  the  parcel.  Is  substantially  as  fol- 
lows: 

Mrs.  Bonnof  8  house  on  Orange  Mountain 
was  a  short  distance  from  Miss  Harrison's, 
and  the  daughter  was  at  tlie  house  of  Miss 
Harrison,  and  In  attendance  on  her,  from 
the  Friday  preceding  Miss  Harrison's  death 
on  Tuesday,  continuously,  with  the  exception, 
perhaps,  of  a  few  mbiutes  each  day,  and  10 
or  15  minutes  on  Sunday,  when  she  went  to 
her  mother's  home  on  an  errand.  Mrs.  Bon- 
not herself  was  at  Miss  Harrison's  contin- 
uously from  Saturday  morning  until  11  or 
12  o'clock  on  Monday  morning.  Miss  Har- 
rison, who  was  an  Invalid  sufllering  from 
consumption,  had  l>een  falling  for  two  or 
three  weeks,  and  since  this  Friday  had  been 
confined  to  her  bed.  She  had  lived  alone 
from  the  June  previous  without  any  ccmi- 
panion  or  attendant  other  than  Miss  Bonnot. 
There  is  some  dispute  in  the  evidence  as  to 
bow  much  of  the  time  Miss  Bonnot  was 
there  during  the  spring  and  summer  previous 
to  the  last  illness,  bat  this  is  not  material 
for  present  purposes.  On  Saturday  morning 
Mrs.  Bonnot  came  to  the  house,  got  tea  for 
Miss  Harrison,  and  gave  it  to  her  In  bed. 
This  l>ed  was  in  the  kitchen,  where  Miss  Har- 
rison usually  slept;  it  being  the  warineHt 
and  most  convenient  room  in  the  house.    It 
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opened  on  ■  porch  Indosed  1^^  lattice-work 
and  locked,  and  a  window,  under  or  by  the 
■Ide  of  which  the  bed  stood,  opened  on  this 
porch.  Before  the  time  of  the  alleged  gift 
there  was  a  oonyeraatlon  between  Mlas  Harri- 
son and  Mrs.  Bonnot  aboat  Mrs.  Bonuot's 
affairs,  brought  on,  as  the  daughter  says, 
by  Miss  Harrison  noticing  that  her  mother 
seemed  worried.  Mrs.  Bonnot  said  she  was 
worried  about  the  Interest  on  the  mortgage 
on  her  house,  which  she  had  not  been  able 
to  pay,  l>ecaii8e  of  not  getting  money  due  to 
her,  and  because  the  persons  who  held  the 
mortgage  were  pressing  for  the  principal, 
$1,000  or  $1,S00.  Miss  Harrison  then  spoke 
about  the  trouble  she  herself  bad  In  collect- 
ing the  Interest  on  one  of  her  mortgages  giv- 
en by  a  Mr.  Blchards,  and  Mrs.  Bonnot  re- 
qoested,  or  suggested  to,  Miss  Harrl8<Hi  to 
transfer  this  mortgage  to  her  property,  aa  it 
was  Jost  the  amount  she  wanted.  Miss 
Harrison  said  she  would  see  about  it  The 
Bidiards  mortgage,  as  appears  from  the  in- 
Tcntoiy,  was  a  $1,000  mortgage.  After  Mrs. 
Bonnot  bad  been  there  about  two  hours.  Miss 
HarriMHi  from  her  couch  called  to  Miss  Bon- 
not, asking  if  she  was  tttere,-  and,  receiving 
lier  reply  that  she  was,  said:  "I  want  your 
mother's  house  to  be  tree.  I  want  her  to 
rest"  Miss  Haniscm  thai  turned  to  Mrs. 
Bonnot,  told  her  to  reach  back  of  her 
and  get  a  package  from  beneath  her  pil- 
low, or  to  help  her  get  something  from 
beneath  her  pUIow.  Mrs.  Bonnot  readi- 
ed back  beneath  the  pillows  on  the  bed 
and  handed  a  package  to  Miss  Harrison.  It 
was  a  long  iwckage,  wrapped  up  in  a  very 
soiled  doth.  Miss  Harrison  took  it  in  her 
bands,  fdt  of  it,  and  passed  it  into  Mrs. 
BonnofB  hands,  and  eald:  "Take  this. 
They  are  yours.  You  will  find  they  will  be 
valuable  to  yon."  The  package  was  not 
opened,  neither  was  anything  said  at  the 
time  as  to  what  was  In  it,  nor  could  the  wit- 
ness tell  from  the  shape,  form,  or  appear- 
ance what  was  In  It  Mrs.  Bonnot  took  the 
package,  went  out  on  the  porch,  and  hung 
the  p-nckage  on  the  ear  or  hinge  of  the  blind 
of  the  window  opening  on  the  Inclosed  porch. 
Miss  Bonnot  says  that  It  was  hung  outside 
en  the  porch  because  It  was  rather  filthy 
and  unhealthy.  Miss  Harrison  expectorated 
■  great  deal,  and  It  was  unhealthy  to  have 
It  In  the  room,  and  Mrs.  Bonnot  whose  evi- 
dence aa  to  what  occurred  outside  of  the 
room,  is  admissible,  says  that  the  bundle 
looked  like  a  bundle  of  rags,  and  that  she 
kept  it  on  the  back  porch  with  some  other 
rags  she  Iiad  put  out  while  Miss  Harrison 
was  sick.  She  also  says  she  did  not  know  It 
contained  bank  books.  After  the  bundle  or 
package  had  been  hung  outside,  "when  she 
came  in.  Miss  Harrison  asked  mother  where 
(be  bad  put  them,  and  mother  said;  'I  hung 
tbem  outside  near  the  blinds,  they  are  safe 
out  there.'  Miss  Harrison  looked  through 
tbe  window  to  see  If  they  were    there  and 
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seemed  rather  anxious  about  their  being  out 
there,  and  then  mother  told  her  they  would 
be  all  right  there."  Miss  Harrison,  as  the 
witness  says,  during  the  afternoon,  "laughed 
as  If  she  were  having  a  jdke  to  herself.  'Now,' 
she  says,  'I  want  you  to  rest,'  after  she 
had  given  her  the  package  and  mother  put 
It  outside."  No  further  conversation  took 
place  about  the  package  until  Sunday  morn- 
ing, up  to  wliicb  time  it  remained  on  tbe 
porch.  On  Sunday  morning  between  0  and 
11,  or  between  11  and  12  (the  witness  gifes 
both  hours),  Miss  Harrison  directed  the 
bundle  to  be  brought  to  her.  Mrs.  Bunnot 
brought  It  into  the  room  and  handed  It  to 
Miss  Harrison,  who  was  still  in  bed.  Miss 
Harrison  handed  it  back  to  Mrs.  Bonnot 
again,  and  she  said:  "Take  them.  They 
are  yours."  Mrs.  Bonnot  said:  "Where 
shall  I  put  them?  What  will  I  do  with 
themr*  Aliss  Harrison  then  said:  **Take 
thent.  Put  them  In  your  satcheL  They  are 
yours."  The  parcel  was  not  unwrapped  or 
opened  or  the  wrappings  changed  on  Sun- 
day, neither  was  anything  said  by  Miss  Har- 
rison at  the  time  of  this  second  delivery 
about  the  contents  of  the  parcel.  After  this 
second  delivery,  however,  and  during  the 
afternoon.  Miss  Harrison,  according  to  the 
witness,  "said  she  knew  mother  could  rest 
now,"  and  the  witness  also  says  that,  when 
the  package  was  delivered  on  Sunday,  Miss 
Harrison  said:    'This  will  do  it" 

No  further  reference  was  made  to  this  par- 
cel by  Miss  Harrison  during  her  life  On 
Sunday  morning,  previous  to  this  incident, 
Miss  Harrison  had  been  taken  with  a  severe 
coughing  fit,  and,  as  Miss  Bonnot  thought, 
had  coughed  up  part  of  her  lung,  and  she  so 
told  Miss  Harrison,  who  then  said  she  knew 
she  was  going  to  die.  Mrs.  Bonnot  with  her 
daughter  spent  the  day  and  night  with  Miss 
Harrison,  and  during  the  day  there  was  con- 
siderable conversation  about  Miss  Harrison's 
wishes  In  regard  to  Mrs.  Bonnof  s  daughters 
and  their  education,  and  about  one  or  two 
other  persons  whom  she  wished  to  be  remem- 
bered. On  Monday  morning  Mrs.  Bonnot  and 
her  daughter  rose  about  7  o'clock,  and,  after 
giving  Miss  Harrison  her  breakfast  and  mak- 
ing her  comfortable,  a  long  conversation  oc- 
curred about  Mlas  Harrison's  wishes  in  rela- 
tion to  the  disposition  of  her  property,  and 
at  her  direction  Mrs.  Bonnot  wrote  down  her 
wish  In  regard  to  it  on  a  slip  of  paper,  which 
was  read  over  to  Miss  Harrison  and  read 
by  her  and  then  signed.  This  paper  was  to 
be  taken  to  Mr.  Whitehead,  and  Immediately 
after  it  was  drawn  Mrs.  Bonnot  left  Miss 
Harrison  and  came  to  Newark  and  delfvered 
tbe  paper  at  Mr.  Whitehead's  office  on  Mon- 
day afternoon.  Arrangements  were  then  made 
by  her  that  a  will  was  to  be  drawn,  and  Mrs. 
Bonnot  was,  as  she  thinks,  to  meet  at  Miss 
Harrison's  on  Tuesday  afternoon  some  out 
from  Mr.  Whitehead's  office  with  the  will. 
Tills  original  paper,  signed  by  Miss  Harrison, 
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has  been  lost,  but  a  copj  vas  preserved  amonc 
Mr.  Whitehead's  papers,  and  Is  as  follows: 
"December  16,  1902.  St.  Olond,  West  Orange. 
This  Is  my  last  wish.  I  wish  that  Madame 
Bonnof  s  house  be  deared  of  debt  and  any- 
thing else  sbe  wants,  books,  famltnre.  She 
Is  to  pay  my  lawful  debts  and  whatever  she 
disposes  of  Is  all  ri{^t  Dcm't  wish  my  rela- 
tives, Mrs.  Flavel,  nor,  above  all,  Miss  Davy, 
to  meddle  In  my  affairs.  I  wish  Mr.  John 
Wfaitebeadf  to  do  It  for  Madame  Bonnet  M. 
A.  Harrison."  A  will  was  drawn  by  Mr. 
Whitehead,  dated  December  17,  1902,  but  was 
not  executed,  as  Mr.  Payne,  the  partner  of 
Mr.  Whitehead,  did  not  reach  Miss  Harri- 
son's nntll  after  her  death,  and  i)erhap8  not 
until  the  afternoon  of  Wednesday,  the  day 
the  will  was  dated. 

Mrs.  Bonnot  did  not  return  to  Miss  Harri- 
son's until  Tuesday  afternoon,  about  4  or  6 
o'clock,  just  after  Miss  Harrison's  death.  As 
she  came  near  the  house  she  met  her  daugh- 
ter, who  had  stayed  there  alone  from  the  time 
of  her  mother's  departure  on  Monday  until 
the  end,  and  was  then  going  away  111.  Mrs. 
Bonnot  went  into  the  bouse  and  was  there 
alone,  or  with  another  daughter,  until  the 
body  was  removed  the  next  day  to  an  under- 
taker's. She  also  remained  on  at  the  hoAse 
from  that  time  nntll  about  January  7th.  On 
Thursday,  the  day  of  the  funeral,  she  was  at 
the  home  In  Newark  of  another  daughter,  and 
the  daughter  Ernestine  was  also  at  the  house. 
She  says  that  she  was  In  another  room,  and, 
hearing  an  exclamation  from  her  mother, 
went  Into  the  room  where  ttie  latter  wa& 
Her  mother  then  showed  her  the  three  bank 
books.  She  said  she  had  Just  opened  the 
package,  and  It  was  on  her  knees.  There  was 
the  dirty  cloth  around  It,  and  there  was  some- 
thing else  wrapped  around  It,  a  paper  or  piece 
of  chamois,  or  maybe  another  small  doth. 
It  was  evident  that  the  daughter  did  not  at 
this  time  see  the  parcel  or  package  In  the 
original  condition  In  which  It  was  delivered. 
The  exclamation  of  her  mother  followed,  and 
evidently  did  not  precede,  the  opening  of  the 
parcel.  The  evidence  of  this  witness,  there- 
fore, falls  to  show  that  the  parcel  up  to  this 
time  retained  Its  original  form  or  appearance 
at  the  time  of  the  delivery  to  Mrs.  Bonnot 
The  direct  proof  that  these  books  were  in 
this  parcel  at  the  time  of  the  delivery  of  the 
parcel  to  Mrs.  Bonnot  by  Miss  Harrison  on 
Sunday  dqtends  entirely,  therefore,  on  the 
•videnoe  of  Mrs.  Bonnot  herself.  The  title 
must  be  derived  from  the  delivery  on  Sun- 
day, for  the  return  of  the  package  to  Miss 
Harrison  by  her  direction  on  Sunday  morning 
was  a  resumption  of  possession  by  her,  and 
ipso  facto  a  revocation  of  the  gift  of  the  pr»- 
vlous  day,  ao  far  as  delivery  under  It  was 
concerned. 

The  conversation  on  Saturday  may,  how- 
ever, be  Important  as  bearing  on  the  delivery 
on  Sunday.  Miss  Bonnet's  account  of  the 
transaction  on  Sunday  ends  with  the  deposit 


of  flie  bundle  In  her  mother's  satchel  in  Mlas 
Harrison's  presence,  and  from  the  time  of  this 
deposit  she  does  not  speak  of  seeing  the  bun- 
dle or  the  satchel  again  before  her  mother 
left  the  bouse  on  Monday  morning.  Mrs. 
Bonnot  says  that  the  bundle  stayed  in  tliat 
satchel  in  Miss  Harrison's  room  until  the 
next  morning  (Monday).  She  further  says 
that  on  Monday  morning  she  brought  the 
bundle  to  Newark  and  put  the  bundle  in  a 
room  at  the  house  where  another  of  Iter 
daughters  was  living.  Whether  the  bundle 
was  brought  to  Newark  In  the  satchel  la  not 
directly  stated,  but  from  the  fact  tliat  Hra. 
Bonnot  also  says  that,  on  the  day  she  opened 
the  bundle  (Thursday),  she  had  It  in  her 
satchel,  and  took  it  from  where  she  liad  it  and 
opened  it.  It  may  fairly  be  taken  as  proved 
by  her  that  on  Monday  she  brought  the  satch- 
el with  the  bundle  to  Newark.  On  opening 
the  bundle  on  Thursday,  she  does  not  speak 
of  anyi  one  being  present  or  of  her  daughter 
Ernestine  seeing  it  opened.  She  says  that  up 
to  that  time  there  was  no  change  made  in 
the  appearance  of  the  bundle  from  the  time 
she  first  put  it  on  the  back  porch  on  Saturday. 
She  opened  the  bundle  and  saw  the  three 
books  In  question,  and  says  that  up  to  that 
time  she  did  not  know  what  was  In  the  bundle 
and  had  not  seen  the  books.  A  piece  at  white 
paper  without  writing  on  It,  so  far  as  she  no- 
ticed, was  wrapped  up  with  tlie  t>ooks.  She 
threw  the  soiled  rag  away,  wrapped  the  bank 
books  In  wrai^Ing  paper,  and  took  them  to 
Mr.  Whitehead's  office  the  same  day,  and 
there  delivered  them  to  Mr.  Flelscbel,  a  clerk 
in  the  office,  or  to  Mr.  Payne;  Mr.  Whitehead 
himself  being  absent  or  engaged.  She  subse- 
quently, and  about  January  11,  1903,  made  a 
formal  demand  In  writing  upon  Mr.  White- 
head for  the  return  of  the  books,  which  was 
refused.  The  circumstances  relating  to  the 
draft  of  the  will  do  not  bear  directly  on  the 
question  of  the  contents  of  the  parcel ;  but, 
as  the  only  direct  proof  of  the  contents  la 
the  evidence  of  Mrs.  Bonnot  these  dream- 
stances  have  a  bearing,  as  showing  her  con- 
duct relating  to  the  deceased  or  her  property, 
after  the  alleged  gift  In  Ooenanhan  v.  Grice, 
16  Moo.  P.  a  215,  2  Ch.  Eq.,  Dig.  2012,  It 
was  said  that  In  this  class  of  cases  the  wbole 
conduct  of  the  parties  at  the  time  must  be 
minutely  examined,  for,  on  a  question  of 
doubtful  right  It  is  impossible  not  to  take 
into  account  the  conduct  of  a  party  at  Om 
time  when  the  right  becomes  first  capable-  of 
assertion,  and  not  to  allow  Its  due  Influence 
in  raising  a  presumption  in  favor  of  or 
against  the  claim.  The  conduct  of  the  donee 
In  taking  other  property  of  the  deceased  aft- 
er her  death  was  given  weight  in  this  case  in 
determining  adversely  the  Question  of  a  do- 
nation causa  mortis. 

In  the  present  case  I  Iiad  a  strong  im- 
pression at  the  hearing  that  Miss  Bonnof  a 
evidence  was  not  a  fabrication,  but  was  trutb- 
ful  and  entitled  to  credit,  and  I  BtlU  retain 
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this  convlctloii  after  a  reading  and  further 
consideration  of  her  evidence.  Bnt  consider- 
ing her  testimony  as  furnishing  the  clear 
and  satisfactory  evidence  required  In  these 
cases  of  the  delivery  of  the  package  to  Mrs. 
Bonnet  and  the  gift  to  her  of  Its  contents, 
the  question  remains,  what  was  In  this  un- 
opened parcel,  and  as  to  this  the  case  depends 
on  the  credit  to  be  given  to  Mrs.  Bonnot. 
The  parcel  was  In  her  possession,  unseen  by 
any  other  person,  apparently  from  Monday 
morning  until  Thursday.  She  was  alone  In 
Miss  Harrison's  house,  or  with  another  of 
her  daughters,  who  has  not  been  called  as 
•  witness,  from  Tuesday  afternoon  or  even- 
ing until  Thursday,  and.  If  It  had  been  proved 
that  during  this  Interval  there  were  In  Miss 
Harrison's  bouse  any  other  securities,  which 
could  have  been  added  to  or  sutratltuted  for 
the  contents  of  the  bundle,  I  am  Inclined  to 
think  that,  under  such  cIrcumstanceB,  a  court 
would  scarcely  be  safe  In  relying  on  the  evi- 
dence of  the  donee  alone  for  Identification  of 
the  contents.  Miss  Harrison  had,  as  appears 
(Tom  the  Inventory  of  her  estate,  other  se- 
curities, two  bonds  and  mortgages,  one  of 
$10,000,  one  of  $1,500,  and  five  bonds,  three 
of  the  United  Electric  Company,  par  value 
$2,000,  two  of  a  street  railway  company,  par 
value  $2,000,  and  apparently  had  no  other 
securities  except  the  savings  bank  books.  The 
$1,500  mortgage  was  In  course  of  foreclosure, 
and  probably  In  the  custody  of  Mr.  White- 
head, ha:  counsel.  The  location  of  the  other' 
mortgage  and  the  bonds  at  the  time  of  her 
death  has  not  been  shown,  and  a  substitution 
by  Mrs.  Bonnot  of  the  savings  bank  book  for 
these  or  any  one  of  them,  if  she  would  be 
guilty  of  this,  could  not  therefore  be  assumed, 
especially  so  as  securities  of  this  character 
are  usually  or  often  left  with  attorneys  or 
agents,  while  savings  bank  books,  being  usu- 
ally available  only  to  the  person,  are  oftener 
kept  In  personal  control.  And,  if  so  kept  by 
MlsB  Harrison,  the  probability  Is  that  all 
these  books  would  be  kept  together  in  one 
parcel,  rather  than  separately,  and  the  evi- 
dence in  the  case  as  to  Miss  Harrison's  busi- 
ness habits  and  character  make  It  very  prob- 
able that  these  bank  books  at  least  were  kept 
about  her  person  as  described. 

On  the  case  as  submitted,  therefore,  the 
probabilities  as  to  the  contents  of  this  parcel 
tend  to  support  Mrs.  Bonnot's  statement,  and 
to  negative  the  conclusion  or  assumption  that 
during  the  Interval  between  Monday  and 
Thursday  slie  tampered  with  the  parcel  either 
by  adding  or  exchanging  securities.  The  case 
Is  one  where  these  probabilities  must  be  given 
due  weight,  and  her  entire  evidence  must 
also  be  considered.  In  reference  to  one  Im- 
portant matter  bearing  on  her  conduct,  she 
has  not  been,  as  It  seems  to  me,  candid  or 
unequivocal.  This  relates  to  the  draft  of 
tlte  wIlL  In  the  conversation  on  Sunday  and 
Monday  relating  to  what  Miss  Harrison  wish- 
ed to  be  done,  and  the  persons  she  wished  to 
be  remembered,  persons  were  named  and  her 


wishes  as  to  these  stated;  but  the  names  of 
these  persons  were  not  on  the  written  mem- 
orandum signed  by  Miss  Harrison.  Mrs.  Bon- 
not, on  reactaiac  Newark  with  this  paper,  was 
in  great  haste  to  get  to  Mr.  Whitehead's 
office,  as  she  proves  by  a  Mrs.  Walt,  to 
whom  she  showed  the  paper  before  going. 
She  went  to  Mr.  Whitehead's  office,  according 
to  her  account,  but  once,  with  the  paper 
which  she  left  there.  She  now  says  that 
she  does  not  recall  seeing  Mr.  Whitehead  at 
his  office  that  day;  that  she  won't  say  she 
didn't  see  him,  but  that  she  does  not  rec- 
ollect; that  she  does  not  recollect  leaving 
any  message  with  the  i)aper,  except  that  It 
was  something  to  be  given  to  Mr.  Whitehead ; 
and  that  Miss  Harrison  wanted  hex  to  leave 
this,  and  to  "tell  Mr.  Whitehead  to  attend 
to  this  for  you  for  me."  Apparently,  from 
this  account,  no  person  In  Mr.  Whitehead's 
office  had  received  from  Mrs.  Bonnot  any 
statement  as  to  the  contents  of  the  will  to 
be  drawn,  except  the  written  memorandum; 
nor  In  all  probability  had  Mr.  Whitehead  him- 
self, for  it  appears  that  Miss  Harrison,  who 
seldom  came  down  from  the  Mountain,  had 
not  been  to  Newark  for  three  weeks,  and  does 
not  seem  then  to  have  seen  Mr.  Whitehead. 
Mrs.  Bonnot  herself,  as  she  says,  often  took 
the  business  messages  from  Miss  Harrison  to 
Mr.  Whitehead.  The  will,  drawn  In  Mr. 
Whitehead's  hand,  on  being  produced,  in- 
cludes all  the  persons  who  were  spoken  of 
in  the  conversation  of  Sunday  and  Monday; 
the  persons  to  be  remembered  being  Mrs.  Bon- 
not's three  daughters,  Mr.  Whitehead,  and 
a  young  man  named  Luclen  Little,  none  of 
whom  are  mentioned  In  the  memorandum. 
The  will  Includes,  besides,  a  legacy  of  $400 
to  a  churcli,  which  was  not  spoken  of  by 
Miss  Harrison  at  all.  The  will,  after  pay- 
ment of  the  debts,  directs  the  payment  of 
$1,500  to  Mrs.  Bonnot  (the  amount  of  the 
mortgage  on  her  house,  referred  to  in  the 
memorandum),  and,  after  giving  specific  leg- 
acies of  Jewelry  to  Mrs.  Bonnot's  daughters, 
a  legacy  of  $1,000  to  Mr.  Whitehead  (the 
amount  q;>oken  of  on  Sunday  and  Monday), 
$50  to  Little,  and  $400  to  the  church,  she 
directs  the  appropriation  of  a  exim  sufficient 
to  educate  the  two  daughters  (Enlalle  and 
Ernestine),  and  then  gives  the  entire  residue 
of  the  estate  to  Mrs.  Bonnot  A  careful  con- 
sideration of  the  conversation  on  Sunday  and 
Monday,  proved  by  Ernestine,  of  the  mem- 
orandum and  the  circumstances  of  its  writing, 
and  of  the  document  prepared  solely  for  the 
purpose  of  carrying  out  Miss  Harrison's  wish, 
justifies  the  conclusion,  I  think,  that  the 
written  memorandum  was  drawn  to  show 
what  was  to  l>e  given  to  Mrs.  Bonnot  herself, 
and,  further,  that  this  memorandum  was  to 
authorize  Mr.  Whitehead  to  receive  from  Mrs. 
Bonnot  the  directions  as  to  the  disposal  of 
Miss  Harrison's  properties. 

From  some  source,  apparently,  Mr.  White- 
head did  receive  dlrectlcms  as  to  all  of  the 
persona  who  were  to  be  remembered.    These 
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directions  of  Miss  Harrison  were  made  In  the 
presence  of  only  Mrs.  and  Miss  Bonnet,  and 
jVtiss  Bonnot  was  not  out  of  the  house  until 
after  the  death.  In  view  of  this  coincidence, 
it  Is  difficult,  if  not  Impossible,  to  resist  the 
conclusion  that  in  some  way  the  proylsions 
in  the  will,  which  included  the  directions  of 
Sunday  and  Monday,  were  communicated  by 
Mrs.  Bonnot  to  Mr.  Whitehead,  and  still 
more  difficult  to  conceive  that  a  devise  of  the 
entire  residue  of  tlie  estate  would  or  could 
have  been  drawn  without  a  direction  from 
Mrs.  Bonnot  herself,  after  the  memorandum 
was  delivered.  Her  presait  statement  that 
she  will  not  say  she  did  not  see  Mr.  White- 
head, but  only  that  she  cannot  at  present  re- 
call it.  Is  not.  In  my  Judgment,  reliable.  She 
could  not  have  forgotten  seeing  Mr.  White- 
head about  drawing  a  will  from  this  paper. 
After  her  departure  from  the  house  immedi- 
ately on  its  receipt,  her  haste  to  reach  Mr. 
Whitehead's  office  with  It,  and  her  appoint- 
ment for  the  next  afternoon  at  Miss  Harri- 
son's to  meet  a  person  with  the  will,  and 
with  this  will  drawn  as  it  is,  it  is  not  cred- 
ible that  in  some  way  not  disclosed  by  her 
she  communicated  with  Mr.  Whitehead  about 
the  will  to  t>e  drawn  from  this  paper.  The 
doubts  thrown  on  her  credibility  by  her  tes- 
timony upon  this  subject,  bearing  as  it  does 
on  her  conduct  in  relation  to  the  acquisition 
by  herself,  or  for  her  family,  of  the  bulk  of 
Miss  Harrison's  property  by  will  during  the 
time  she  held  the  stocks  in  question,  would 
seriously  aCFect  the  weight  to  be  given  to  her 
evidence  as  establishing  the  contents  of  the 
bundle,  if  it  were  shown  that,  after  Miss 
Harrison's  death,  and  while  she  had  the  run 
of  her  bouse,  there  were  other  securities  in 
the  house.  But  this  has  not  been  shown,  and, 
as  the  delivery  of  the  bundle,  containing  ap- 
parently valuable  securltleB,  lias  been  satis- 
factorily proved  by  the  evidence  of  another 
witness,  and  the  surrounding  circumstances 
indicate  that  it  was  not  Improbable  that  all 
of  the  savings  bank  books  were  in  the  bundle, 
I  do  not  feel  Justified  in  rejecting  her  state- 
ment that  the  books  were  in  the  bundle, 
merely  on  the  ground  that,  if  they  were  not 
in  the  bundle,  she  bad  the  opportunity  to 
put  them  in  after  Miss  Harrison's  death,  and 
that  her  equivocation  about  procuring  a  will 
to  1)0  drafted  in  her  favor,  would  Justify  me 
in  concluding  that  she  would  tamper  with  the 
bundle,  and  then  swear  falsely  about  It  The 
equivocation  may  be  attributed  to  an  endeav- 
or not  to  disclose  ail  that  took  place  in  refer- 
ence to  the  draft  of  the  will,  rather  than  a 
character  which  would  resort  to  crime  in 
order  to  get  possession  of  the  books. 

Counsel  for  the  administrator  urges  strong- 
ly that  the  memorandum  itself,  referring  as 
It  does  expressly  to  the  freeing  of  Mrs.  Bon- 
not's  property  from  debt,  negatives  the  idea 
that  n  gift  bad  been  previously  made  of  the 
books  for  tbis  object;  but  I  cannot  draw  this 
conclusion,  or  hold  it  to  be  suflioient  to  out- 
weigh the  evidence  of  gift    The  memoran- 


dum Is  evidently  not  a  full  or  complete  dis- 
position of  her  property  by  Miss  Harrison 
herself,  and  required  a  full  explanation, 
which  was  to  be  given  to  Mr.  Whitehead,  as 
the  proof  shows,  by  Mrs.  Bonnot  herself.  It 
may  have  been  Intended  to  confirm  the  gift 
by  will.  The  point  was  suggested,  rather 
than  insisted  on,  by  counsel,  that  these  sav- 
ings bank  books  on  their  face  required  an 
assljrnment  In  writing  by  the  depositor.  In 
order  to  transfer  the  money  to  another.  This 
assignment  relates  to  an  absolute  present  as- 
signment as  t)etween  the  bank  and  the  de- 
positor, and  is  only  intended  to  regulate  tlie 
legal  rights  of  the  bank  with  the  depositor. 
It  would  operate,  in  the  present  case,  no  far- 
ther than  to  require  the  use  of  the  name  of 
the  administrator  for  the  recovery  of  the  de- 
posit in  a  legal  action.  That  savings  bank 
books  are  proper  subjects  of  donation  causa 
mortis  by  delivery  is  settled  by  the  weight 
of  ajithorlty  in  the  American  courts,  and  the 
decisions  In  our  own  courts  in  relation  to 
choses  in  action  are  based  on  reasons  which 
include  such  books.  Corle  v.  Monkhouse, 
50  N.  J.  Bq.  537,  543,  25  Atl.  157  (Van  Fleot 
V.  Ch.,  1892);  Travelers'  Insurance  Co.  v. 
Grant  54  N.  J.  Eq.  208,  212,  213,  33  Atl.  1000 
(Pitney,  V.  Ch.,  1896);  Ridden  t.  Thrall,  125 
N.  Y.  572,  677,  26  N.  B.  627,  11  L.  R.  A.  684, 
21  Am.  St  Rep.  785  (1891). 

I  will  advise  a  decree  declaring  that  Mrs. 
Bonnot  la  entitled  to  the  books  In  question. 


CENTRAL  R.  CO.  OF  NEW  JERSEY  r. 
STATE  BOARD  OF  ASSESSORS  et  al. 

(Supreme  Court  of  New  Jersey.    Nov.  12,' 1900.) 

1.  Taxation  —  Railroads  —  Constitution - 

ALITT  OF    PBOVISIONS. 

P.  L.  1905.  p.  189,  c.  91,  being  a  supple- 
ment  to  the  revision  of  the  act  for  taxation  of 
railroads,  is  not  unconstitutional,  as  being  a 
special  law,  or  because  not  providing  for  the 
taxation  of  property  in  the  several  taxing  dis- 
tricts b^  a  uniform  rule,  or  as  denying  the  equal 
protection  of  the  law,  because  of  setting  out 
divers  rules  for  the  taxation  of  property  in 
the  same  taxing  district. 

2.  Saite  —  Reassesshxnt  —  Poweb   of  State 
Board  op  Equalization. 

Under  P.  L.  1905,  p.  126,  c.  67,  S  6,  provid- 
ing ttiat  when  the  state  l>oard  of  equalization 
of  taxes  has  reason  to  l>elleve,  from  information 
or  otherwise,  that  any  property  Itas  been  as- 
sessed at  a  rate  lower  than  is  consistent  wltli 
the  purpose  of  securing  nnUonn  and  true  valua- 
tion of  property  for  the  purpose  of  taxation, 
it  shall  h.tve  power  to  increase  the  assessment 
on  such  property,  and  for  such  purpose  may 
direct  a  reasse.ssment  of  such  property  accord- 
ing to  the  riiles  wliich  it  sliall  establish,  aadx 
l>oard  may  compel  the  reassessment  of  the  whole 
property  of  a  taxing  district  when  it  is  shown 
that  it  has  l>een  assessed  at  substantially  less 
than  its  true  value ;  but  it  is  not  justified  in 
doing  tliis  merely  on  a  stipulation  of  facts  to 
whlcn   the   taxing  district  is  not  a  party. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  45,  Taxation,  H  80(>-804.] 

Certiorari  by   the  Central  Railroad  (Com- 
pany of  New  Jersey  against  the  state  board 
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of  assesBon  and  otben  to  review  an  asaess- 
ment.    Afflrmed. 
Argued  June  term,  1906,  before  QUMMERE, 

a  J. 

George  Holmes  and  William  H.  Corbln,  for 
prosecutors.  Robert  B.  McCarter,  Atty.  Oen., 
and  Edward  D.  Dnffield,  Asst  Atty.  Oen.,  for 
tbe  State  Board  of  Assessors  and  the  Board 
of  Elquallzatlon  of  Taxes  of  New  Jersey. 
Malcom  MacLear,  for  the  city  of  Newark. 

6DMMERE,  C  J.  This  writ  brings  up  for 
rerlew  an  assessment  for  taxes  In  th6  year 
1906  made  by  the  state  board  of  assessors 
against  certain  property  of  the  prosecutor 
located  In  the  city  of  Newark,  and  also  the 
judgment,  order,  and  proceedings  made  there- 
on by  the  board  of  equalization  of  taxes  of 
New  Jersey  on  an  appeal  taken  by  the  said 
prosecutor  from  that  assesamoit.  As  all  the 
parties  to  the  litigation  are  desirous  of  hav- 
ing the  cause  speedily  determined,  In  order 
that  a  review  of  my  decision  may  be  had  at 
the  term  of  the  Court  of  Errors  and  Appeals 
which  opens  n«zt  week,  I  shall  merely  state 
the  conclusions  which  I  have  reached  with- 
ont  elaborating  the  reasons  which  have  led 
me  to  them. 

The  first  reason  assigned  by  the  prosecutor 
Is  directed  at  the  tax  Itself,  and  the  conten- 
tion made  is  that  the  supplement  of  1905  to 
the  revision  of  the  act  for  the  taxation  of 
railroad  and  canal  property  (chapter  91,  p. 
180.  Laws  1905)  violates  the  Constitution  of 
the  state,  for  the  following  reasons:  IMrst, 
because  It  Is  not  a  general  but  a  special  law ; 
second,  because  it  does  not  provide  for  the 
taxation  of  property  in  the  several  taxing 
districts  by  a  uniform  rule.  It  is  further  ar- 
gued that,  by  reason  of  the  fact  that  it  sets 
out  divers  rules  for  the  taxation  of  property 
in  the  same  taxing  district,  it  denies  to  the 
prosecutor  the  equal  protection  of  the  laws, 
contrary  to  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States.  The  valid- 
ity of  the  original  act  for  the  taxation  of 
railroad  and  canal  property  was  attacked  In 
the  case  of  State  Board  of  Assessors  v.  Cen- 
tral R.  Co.,  48  N.  J.  Law,  146,  4  Atl.  578,  upon 
the  same  grounds  which  are  relied  upon  by 
the  prosecutor  to  defeat  the  supplement  now 
nnder  consideration  and  was  upheld  by  the 
Court  of  Errors  and  Appeals ;  the  conclusion 
of  the  court  being  that  the  law  violated  neith- 
er of  the  constitutional  provisions  which  have 
been  adverted  to.  In  my  Judgment,  the  sup- 
plement of  1906  has  not  so  rhanged  the  orig- 
inal law  as  to  make  the  decision  referred  to 
inapplicable  to  it  Following  that  decision,  I, 
therefore,  hold  that  the  supplement  does  not 
Infringe  either  of  the  constitutional  provi- 
sions appealed  to  by  the  prosecutor. 

The  other  grounds  of  attack  are  directed 
airalnst  the  judgment  rendered  by  the  board 
of  equalization  of  taxes  of  New  Jersey  on 
the  appeal  of  the  prosecutor.  The  petition 
of  appeal  sets  forth  that  the  state  Iward  of 
assessors  had  rained  and  assessed  property 


of  the  prosecutor  located  In  the  city  of  New- 
ark, and  commonly  designated  as  "second 
class  railroad  property,"  at  an  amount  greater 
than  Its  true  value,  and  that  the  rest  of  the 
property  located  In  that  taxing  district  had 
been  valued  and  assessed  at  less  than  Its 
true  value.  The  prosecutor,  upon  this  repre- 
sentation of  fact,  prayed  that  It  might  be 
relieved  from  the  unjust  burden  placed  upon 
It  by  reducing  the  value  of  Its  property  to  its 
true  value,  and  by  increasing  the  valuation  of 
the  property  in  the  rest  of  the  taxing  dis- 
trict to  its  true  value.  A  hearing  was  had 
before  the  board  of  equalization  in  the  pres- 
ence of  counsel  for  the  prosecutor  and  of 
the  Attorney  General,  representing  the  state 
board  of  assessors,  and  of  Mr.  MacLear,  repre- 
senting the  taxing  district  of  the  city  of 
Newark,  and  after  a  certain  amount  of  testi- 
mony bad  been  produced  on  the  part  of  the 
prosecutor,  and  also  on  the  part  of  tiie  tax- 
ing district,  the  counsel  for  the  prosecutor 
and  the  Attorney  General  entered  Into  a 
stipulation  for  the  purposes  of  the  case: 
"That  the  following  are  the  facts  touching 
the  appeal  in  this  matter:  (1)  That  the 
state  board  of  assessors  assessed  the  second 
class  railroad  property  described  in  the  peti- 
tion in  the  taxing  district  of  the  city  of  New- 
ark for  the  year  1905  at  not  less  than  its 
true  value ;  (2)  that  In  making  the  assess- 
ment for  1905  of  all  property  in  said  tax- 
ing district  locally  assessed  the  assessors  of 
said  taxing  district  assessed  the  same  at  a 
rate  substantially  less  than  Its  true  value." 
Counsel  for  the  taxing  district  of  the  city  of 
Newark  did  not  join  in  this  stipulation.  At 
the  close  of  the  hearing  application  was 
made  by  the  prosecutor  either  to  reduce  the 
assessment  laid  against  its  property  In  the 
city  of  Newark  to  such  proportion  of  Its 
true  value  as  other  property  In  the  same  tax- 
ing district  had  been  assessed  at,  or  else  to 
take  such  steps  as  were  necessary  to  cause 
the  assessment  upon  property  locally  assessed 
by  the  assessors  of  the  taxing  district  to  be 
raised  to  Its  true  value.  The  judgment  ren- 
dered by  the  board  of  equalization  of  taxes, 
after  reciting  that  upon  the  state  of  facts 
referred  to  "the  board  has  no  power  or  duty 
to  reduce  the  assessment  or  taxes  of  com- 
plainant or  otherwise  to  make  an  equaliza- 
tion of  assessments  or  taxes  between  the 
property  of  the  complainant  and  the  other 
property  In  said  taxing  district"  ordered  and 
adjudged  "that  the  said  appeal  be,  and  the 
same  Is,  hereby  dismissed  and  the  petition 
contained  therein  is  denied."  The  soundness 
of  the  conclusion  reached  by  the  board  of 
equalization  that  it  lacked  the  power  to  re- 
duce the  assessment  made  against  the  prop- 
erty of  the  prosecutor  below  the  true  value 
thereof  It  seems  to  me  Is  beyond  dispute. 
The  constitutional  provision  with  relation  to 
taxation  requires  that  "Property  shall  be 
assessed  for  taxes  •  »  •  according  to 
its  true  value."  Article  4,  i  7,  par.  131.  A 
reduction  of  the  assessment  to  an  amount 
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less  than  the  tnia  Tahi«  of  the  property 
would  haye  been  a  direct  yiolation  of  this 
constitutional  prorislon. 

The  conclusion  of  the  board  of  equalization, 
however,  that  it  bad  no  power  to  make  an 
equalization  of  assessments  between  the  pr(^ 
erty  of  the  complainant  and  the  other  prop- 
erty in  the  taxing  district  seems  to  me  to 
be  erroneous.  The  principal  purpose  of  the 
act  which  creates  this  board  Is  to  produce 
equality  in  taxation.  The  sixth  section  of 
that  act  declares  that  "when  the  state  board 
has  reason  to  believe,  from  information  or 
otherwise,  that  any  property,  IncludlnK  the 
pn^erty  of  railroad  and  canal  companies, 
has  been  assessed  at  a  rate  lower  than  is 
consistent  with  the  purpose  of  securing  uni- 
form and  true  valuation  of  property  for  the 
purpose  of  taxation,  the  state  board  shall 
hare  power  to  increase  the  assessment  made 
upon  such  property,  and  for  this  purpose,  if 
necessary,  may  direct  an  assessor  or  other 
taxing  officer  to  make  a  reassessment  of  such 
properly  according  to  the  rules  which  the 
said  board  shall  establish,  and  if  such  as- 
sessor or  other  taxing  officer  shall  fall  or  re- 
fuse to  comply  with  the  order  so  given,  the 
board  shall  have  power  to  appoint  some  other 
person  to  make  the  new  assessment  under 
the  direction  of  the  board,  and  the  assess- 
ment so  made  and  affirmed  by  the  board 
shall  be,  and  be  deemed  to  be,  the  assess- 
ment of  such  property  for  the  year."  (P.  L. 
1906,  p.  126.)  The  power  conferred  by  this 
section,  in  my  judgment,  is  sufficiently  broad 
to  enable  the  board  of  equalization  to  com- 
pel the  reassessment  of  the  whole  property 
of  a  taxing  district  when  it  Is  shown  that  all 
of  such  property  has  been  assessed  for  taxa- 
tion at  substantially  less  than  Its  true  value. 
But,  although  I  reach  this  conclusion  as  to 
the  power  of  the  board  to  direct  a  reassess- 
ment of  a  whole  taxing  district,  I  neverthe- 
less consider  that  the  refusal  of  the  board 
of  equalization  to  exercise  this  power  under 
the  facts  submitted  to  It  was  proper.  The 
stipulated  fact  that  the  taxable  property  la 
the  city  of  Newark,  other  than  that  which 
belonged  to  the  prosecutor,  was  assessed  sub- 
stantially below  Its  true  value  was  not  shown 
by  evidence  submitted  to  the  board,  so  far 
as  the  return  to  this  writ  disclosee,  but  rested 
solely  upon  the  stipulation  entered  into  by 
the  Attorney  General  on  the  one  side  and 
counsel  for  the  prosecutor  on  the  other,  and 
to  which  the  city  of  Newark  was  not  a  party. 
To  Justify  the  board  of  taxation  in  so  radical 
an  action  as  the  reassessment  of  the  whole 
of  the  property  of  a  city  like  Newark,  there- 
by imposing  upon  the  municipality  a  vast 
amount  of  labor  and  a  great  expenditure  of 
money,  the  proof  should  have  been  plenary 
that  the  situation  described  in  the  stipulation 
existed,  and  no  stipulation  of  counsel  to 
which  the  taxing  district  was  not  a  party 
conid  properly  have  been  accepted  by  the 
board  as  a  Justlflcatlon  for  such  radical  ac- 
tion on  their  part    For  these  reasons  I  ocm.- 


clude  that  the  refusal  of  Uio  prosecutor's 
application,  and  the  dismissal  of  its  appeal, 
was  proper. 

The  tax  and  judgment  under  review  are 
affirmed. 


8ALDUTTI   V.   FLYNN  et   al. 

(Court  of  Chancery  of  New  Jersey.    Dec.  12, 
1906.) 

1.  VlCNDOB  AND  PUBOHASEB  —  CoNTBAOT  OF 
SAI.E— PKBFOBMANCK— COVKNANTB  AOAIITST 
iNOUICBRAIfOES. 

An  agreement  by  a  husband  to  convey  free 
of  all  incumbrance  is  not  satisfied  by  a  mere 
conveyance  containing  a  covenant  against  in- 
cumbrance, but  the  vendee  is  entitled  to  a  con- 
veyance by  the  husband  and  his  wife  before 
paying  the  purchase  money :  the  existence  of  the 
wife's  inchoate  right  of  dower  constituting  a 
breach  of  covenant  against  incumbrances. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  ||  804,  806.] 

2.  Saxx. 

A  vendor  is  in  eauity  a  trustee  for  the 
vendee  from  the  time  of  execution  of  agreement 
to  convey,  and  failure  of  the  vendee  to  perform 
the  contract  strictly  at  the  time  fixed,  If  the 
vendor  is  ready  to  perform,  does  not  in  equity 
discharge  the  contract  unless  time  is  of  the 
essence  of  the  contract  or  the  delay  has  made 
specific  performance  inoqnitable.  Hence  a  ven- 
dor agreeing  to  convey  free  of  all  Incumbrance 
Is  not  released  from  the  contract  by  tite  refusal 
of  the  vendee  to  accept  a  deed  in  which  the 
vendor's  wife  did  not  join. 
8.  Same— Bona  Fide  Ptjbchaskbs— Title. 

Where  a  vendor  agreed  to  convey  free  of 
all  incumbrance,  but  merely  tendered  a  deed  in 
which  the  wife  did  not  join,  grantees  in  a  deed 
executed  and  acknowledged  by  such  vendor  and 
his  wife,  who  had  notice  of  such  agreement,  of 
the  tender  of  such  deed,  and  of  the  vendee's 
refusal  to  accept,  so  far  as  the  vendor  is  con- 
cerned, bold  the  legal  title  as  trustees  for  the 
vendee  and  subject  to  the  agreement 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  |  474.] 

4.  Same— Do  WEB  Eights. 

Such  deed  passed  the  lands  to  the  grantees 
free  of  the  vendor's  wife's  inchoate  rigbt  of 
dower,  and  a  conveyance  by  such  grantees  to 
such  vendee  would  pass  a  title  to  him  free 
from  such  dower  right 
6.  DowEB— Inchoate  Interest— Cohvetanoe. 

Where  a  vendor  and  wife  sign  an  agree- 
ment to  convey  lands  free  of  all  incumbrance, 
but  the  agreement  was  not  acknowledged  by 
the  wife,  the  wife  was  not  bound,  and  the  vendee 
cannot  compel  her  to  convey  her  interest,  and 
she  is  entitled  to  bargain  for  the  sale  of  her 
inchoate  right  of  dower  as  her  own  property. 

[Ed.  Note.— For  cases  in  point  see  Cent  Di«. 
voJ.  17,  Dower,  SS  168,  175.] 

6.  Specific  Pebfobmance— Contbact  of  Saijc 
—Conditions  Pbeokdent. 

Where  a  vendor  and  bis  wife  conveyed  the 
land  to  certain  grantees  who  had  knowledge  of 
the  agreement  and  of  the  vendee's  refusal  to  ac- 
cept a  deed  In  which  the  wife  did  not  join,  in 
a  suit  by  the  vendee  against  the  vendor  and  his 
wife  and  the  grantees  for  specific  performance, 
the  vendee  must  as  a  condition  precedent,  pay 
the  grantees  the  value  of  the  wife's  inchoate 
right  of  dower. 

7.  Samx— Bet.ief  of  Pabthb. 

It  appearing  in  such  case  that  the  grantees 
had  not  paid  the  wife  the  value  of  her  inchoate 
right  of  dower,  the  amount  should  be  paid  to 
her,  but  on  the  condition  that  she  releast  the 
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grantee*  (ram   any   farther  claim   to   recovery 
inder  the  agreement. 
9.  Saks. 

In  mich  case,  on  the  refusal  of  the  wife  to 
execute   inch   release,    the   paymeut   should   be 
made  to  the  grantees,  leavinc  the  wife  to  her 
remedy  at  law  against  them. 
9.  Sams. 

The  vendee  on  payment  of  such  value  is 
entitled  to  a  reduction  thereof  from  the  pur- 
chase prlc*  payable  to  the  vendor,  the  grantees 
are  entitled  to  receive  the  amount  paid  the 
vendor  on  account  out  of  the  purchase  money, 
and  on  the  execution  of  a  deed  by  the  grantees 
to  the  vendee  the  vendor  Is  entitled  to  receive 
the  b&lance  due  him. 

Bill  by  Felix  Salduttl  against  Maurice 
Tlynn  and  others  for  specific  performance. 
Decree  r«idered. 

Alfred  F.  Skinner,  for  complainant  0.  W. 
Biker,  tor  defendant  Flynn.  John  F.  CabiU, 
toe  defoidant  Mrs.  Flynn.  James  M.  Trim- 
ble^ for  defendants  Napnrano  and  wife. 

EMERT,  V.  a  Tbe  bill  is  filed  by  a  vendee 
for  qpeclflc  performance  of  an  agreement,  in 
writing,  to  convey  to  complainant  for  $4,600, 
by  deed  of  warranty,  free  from  all  Inciun- 
brancea,  a  tract  of  land  In  Newark.  The 
property  belonged  to  defendant  Matirice 
Flynn,  and  the  agreement,  which  was  made 
between  Flynn  as  sole  party  of  the  first 
part  and  Salduttl  as  of  the  second  part,  was 
signed  and  acknowledged  by  Flynn  and  re- 
cwded.  Before  the  recording  it  was  also 
■Igned  by  Mrs.  Flynn,  but  was  not  ac- 
knowledged by  her.  On  signing  the  agree- 
ment, |25  was  paid  to  Flynn  on  account  of 
tbe  purcbase,  and  the  mortgage  and  other 
liens  upon  tbe  property  were  about  $2,975, 
leaving  about  $1,500  as  tbe  balance  of  tbe 
consideration  to  be  paid  on  tbe  delivery  of 
the  deed.  When  the  time  arrived  for  carry- 
ing out  the  contract,  Mrs.  Flynn,  acting 
In  her  own  Interest  and  under  the  advice 
of  ber  own  separate  counsel,  refused  to 
sign  tbe  deed,  unless  she  received  tor  her- 
self $500.  Mr.  Flynn  declined  to  agree  to 
the  paymoit  to  hor  of  any  portion  of  the 
$1,500,  and  offered  to  sign  the  deed  with- 
out her  Joining  on  receiving  the  entire  $1,600. 
The  complainant  declined  to  pay  the  whole 
$1,500  to  Flynn  and  receive  his  deed  alone. 
There  were  two  or  three  meetings  between 
all  of  the  parties  and  their  several  counsel 
for  the  pnrpoae  of  carrying  out  tbe  contract 
in  a  way  satisfactory  to  the  three  parties 
Interested,  but  these  were  snsuccessfuL  Tbe 
last  meeting  was  between  Flynn  and  com- 
pUInant  (or  his  solicitor)  only,  and  at  this 
time  Flynn's  offer  to  deliver  bis  deed  and 
complainant's  refusal  to  accept  were  repeated. 
Tbe  next  day  after  this  refusal,  and,  as 
complainant  claims,  pending  arrangements 
for  another  meeting  between  Flynn  and  bis 
wife  and  the  complainant,  Flynn  and  wife 
eonreycd  the  property  to  the  defendants  Nap- 
nrano  and  wife  for  a  consideration  stated 
In  the  deed  as  $5,100.  At  the  time  of  the 
■ooaTsyance  $200  was  paid  In  cash  (equally 


to  Mr.  and  Mrs;  Flynn),  and  contemporane- 
ously a  written  agreement  was  made  be- 
tween tbe  parties  as  to  the  payment  of  the 
balance.  This  paper  recited  an  agreement 
to  purchase  the  property  for  $5,100,  tbe  execu- 
tion of  the  deed,  and  the  payment  of  $200, 
leaving  $4,900  due;  tbe  previous  contract 
of  Maurice  Flynn  with  Salduttl,  "which  con- 
tract Is  alleged  to  have  been  broken  by  the 
purchaser,  Felix  Salduttl,  though  there  may 
be  some  question  as  to  tbe  validity  of  the 
hereinbefore  mentioned  deed,  owing  to  said 
previous  contract";  and  then  agreed  that 
in  case  Salduttl  or  his  assigns  should  set 
aside  tbe  said  deed  made  to  tbe  Napuranos, 
then  Maurice  Flynn  should  repay  to  tbe 
Napuranos  the  $200,  together  with  one-half 
of  the  costs  and  expenses  In  defending  the 
deed,  and,  further,  that  If  tbe  deed  should 
be  declared  valid,  or  not  questioned  for  a 
reasonable  period,  then  the  Napuranos  should 
pay  the  balance  of  the  consideration  to  the 
Flynns,  $500  in  cash  to  Mrs.  Flynn  for  her 
dower  rights,  and  the  balance  of  $4,400  by 
assuming  the  existing  mortgage  with  Interest, 
$575  In  cash  and  $1,500  by  a  mortgage,  pay- 
able in  five  years,  with  Interest 

C!omplaInant's  bill  was  filed  against  Flynn 
and  wife  and  Napurano  and  wife  on  Janu- 
ary 4,  1906,  the  day  after  the  delivery  of 
tbe  deed.  On  the  part  of  all  tbe  defendants. 
It  was  claimed  at  the  hearing  that  the  con- 
tract with  complainant  was  terminated  by 
his  refusal  to  accept  Flynn's  offer  to  re- 
ceive the  $1,500,  and,  on  his  receiving  It, 
to  execute  and  deliver  a  deed  for  tbe  prop- 
erty, executed  by  him  without  Mrs.  Flynn 
joining,  but  with  covenants  of  warranty. 
To  this  claim  there  are  two  answers :  First 
The  agreement  to  convey  free  of  all  Incum- 
brance Is  not  satisfied  by  a  mere  conveyance 
containing  a  covenant  against  Incumbrance, 
but  the  vendee  Is  entitled  under  such  con- 
tract to  a  conveyance  by  the  husband  and 
his  wife  before  paying  the  purchase  money. 
Young  V.  Paul,  10  N.  J.  Eq.  401,  405,  64 
Am.  Dec.  456  (Williamson,  Ch.),  affirmed  on 
appeal  (Err.  &  App.  185^.  The  wife's  In- 
choate right  of  dower  was  an  Incumbrance, 
and  its  existence  is  a  breach  of  a  covenant 
against  Incumbrances.  Carter  v.  Denman's 
Ex'rs,  23  N.  J.  Law,  260,  272,  273  (Sup. 
Gt  1852).  In  tbe  second  place,  a  vendor 
Is  In  equity  a  trustee  for  tbe  vendee  from 
the  time  of  the  execution  of  the  agreement 
King  V.  Buckman,  21  N.  J.  Eq.  590,  604 
(Err.  &  App.  1870);  Haughwout  v.  Murphy, 
22  N.  J.  Eq.  631,  and  opinion  of  Depue,  J., 
at  pages  546,  647  (Err.  &  App.  1871).  Tbe 
failure  of  the  vendee  to  perform  the  contract 
on  bis  part  strictly  at  the  time  fixed.  If 
the  vendor  Is  read^  to  perform,  does  not 
In  equity  discharge  the  contract,  unless  by  the 
contract  Itself  or  circumstances  proved  In 
the  case,  time  is  made  or  has  become  of  the 
essence  of  the  contract  or  the  delay  has 
made  specific  performance  Inequitable.  This 
is  tbe  radical  dlfPermce  between  the  equitable 
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and  legal  rights  od  failure  to  perform  strict- 
ly the  terms  of  such  contract  The  equitable 
remedy  remains  although  neither  party  was 
ready  <m  the  contract  day,  and  no  action 
at  law  would  lie  In  favor  of  either  party. 
King  T.  Ruckman,  21  N.  J.  Eq.  605;  Zim- 
merman ▼.  Brown  (N.  J.  Ch.)  36  Atl.  675, 
677  (Emery,  V.  C. ;  1807);  Freeson  v.  Bls- 
sell,  68  N.  Y.  168,  170  (1875).  Flynn,  there- 
fore, was  not  released  from  the  contract 
by  the  refusal  of  the  vendee  to  accept  the 
deed  without  the  wife  joining;  and,  the 
conveyance  of  Flynn's  rights  to  the  land  be- 
ing made  to  the  Napuranos  with  actual  as 
well  as  constructive  notice,  these  defend- 
ants, so  far  as  Flynn  himself  is  concerned, 
hold  the  legal  title  as  trustees  for  complain- 
ant and  subject  to  complainant's  agreement. 
Haoghwout  V.  Murphy,  supra. 

The  deed  to  the  Napuranos,  being  execut- 
ed and  acknowledged  by  both  husband  and 
wife,  also  passed  to  them  the  lands  free  of 
Mrs.  Flynn's  Inchoate  right  of  dower,  aud. 
If  they  now  convey  the  lands  to  complain- 
ant, the  complainant  will  receive  from  them 
a  title  free  from  the  Inchoate  dower.  Ck>m- 
plainant  could  not  have  compelled  Mrs. 
'Flynn  to  convey  her  Interest,  as  the  agree- 
ment, although  signed,  was  not  acknowlfdg- 
ed  under  the  statute.  P.  L.  1898,  p.  685, 
"Conveyances,"  S  39;  Goldstein  v.  Curtis,  63 
N.  J.  Eq.  454,  52  Atl.  218  (Pltn^,  V.  O.; 
1902);  Ten  Eyck  v.  Saville,  64  N.  J.  Eq.  611, 
54  Atl.  810  (Stevens,  V.  C;  1903).  And 
Mrs.  Flynn,  not  being  bound  by  the  agree- 
ment, was  entitled  to  bargain  for  the  sale  i 
of  her  Inchoate  right  of  dower  as  her  own 
property.  Ten  Eyck  v.  Saville,  supra.  By 
the  conveyance  to  the  Napuranos  this  es- 
tate Is,  in  fact,  released  and  discharged  al- 
together, and  their  conveyance  to  complain- 
ant would  convey  the  property  free  from 
this  Incumbrance,  which  they  have  dis- 
charged by  a  purchase  and  conveyance  from 
the  wife.  This  Incumbrance  cannot  be  re- 
Instated  or  retained  by  directing  the  Nap- 
uranos to  convey  only  Flynn's  former  estate 
In  the  lands,  or  to  convey  the  lands  subject 
to  this  dower,  for  the  wife's  Inchoate  rght 
of  dower  is  an  interest  created  by  oppration 
of  law  in  lands  of  which  the  husband  Is 
seised,  and  it  would  seem  to  be  beyo-.d  the 
power  of  a  court  to  create  In  a  third  person 
an  estate  of  this  character,  and  having  its 
incidents,  Irrespective  of  the  husban  I's 
seisin.  The  experiment  of  creating  sucli  nn 
anomalous  Interest  In  lands  should  cer  a'n'y 
not  be  made,  but  the  equities  of  the  par.iea 
should  l>e  worked  out  under  the  (onditlons 
the  parties  have  themselves  created,  so  far 
as  practicable. 

Defendant's  counsel.  In  view  of  this  status 
of  the  Inchoate  dower  right,  suggests  that. 
In  order  to  work  out  the  equities  in  thi>  cae, 
a  reconveyance  to  Flynn  be  directed,  the 
result  of  which  would  be  to  reinstate  Mrs, 
Flynn's  Inchoate  right  of  dower  In  the  lands. 


Bat,  on  full  consideration,  I  can  see  no  rea- 
son why  a  court  of  equity,  for  the  pur),o-» 
of  relieving  either  Mr.  and  Mrs.  Plynn  f  i  o:u 
an  embarrassment  which  has  resulted  from 
their  own  conveyance,  should  now  exenlsa 
Its  powers  to  restore  them  to  the  status 
which  existed  before  the  conveyance.  The 
conveyance,  as  to  Flynn's  interest,  was  mads 
against  equity,  and  as  to  Mrs.  Flynn's  was 
the  method  she  chose  for  availing  herself 
of  a  strictly  legal  right  Her  omission  to 
fully  protect  herself  is  not,  under  the  drciun- 
stances,  any  basis  for  an  appeal  to  equity 
to  remedy  the  omission  by  restoring  the 
status.  This  course  should  not  be  taken  if 
the  complainant's  equity  to  a  conveyance  un- 
der the  agreement  can  be  at  all  worked  om 
with  the  title  In  Its  present  status.  In  a  man- 
ner that  will  give  defendants  all  the  eqoltics 
they  are  entitled  to  nnder  the  conditions  tbey 
have  themselves  created.  This  can  be  done 
by  taking  into  account  the  fact  that  the  Xap- 
nranos  by  receiving  this  deed  have^  In  fact 
discharged  the  Incumbrance  of  the  Inchoate 
right  of  dower,  an  looumbrance  which  was 
prior  to  complalnantfs  right  Having  dis- 
charged it  th^y  are  entitled  to  be  paid  for 
this  just  as  they  would  be  reimbursed  If 
they  had  discharged  taxes,  or  any  other 
prior  Incumbrances.  Tb^  amount  to  be  paid 
cannot  however,  be  fixed  by  the  terms  of 
the  agreement  The  agreement  docs  not  con* 
template  any  further  payment  to  Mrs.  Flynn 
for  the  dower  right  unless  their  deed  Is  held 
good,  and  makes  no  express  agreement  for 
further  payment  if  the  deed  be  set  as:de. 
The  agreement  seems  to  be  based  on  the 
theory  that.  If  the  Salduttl  contract  was  b  Id 
valid  against  the  purchasers,  the  deed  of  th  ? 
latter  would  be  set  aside,  and  no  title  at 
all  would  remain  In  the  Napurano".  There- 
fore It  did  not  provide  In  express  terms  for 
the  real  status  which  exists  In  equity,  viz., 
that  the  deed  Is  still  valid  for  the  puriose 
of  conveying  the  legal  tltle^  but  this  titl» 
Is  held  in  trust  for  the  equitable  owners. 
The  conveyance  having  failed  to  convey 
complete  title  to  the  lands,  the  purcha  ers 
are  not  bound  under  the  agreement  as  I  con- 
strue It,  at  all  events,  and  whether  they  get 
Flynn's  title  or  not,  to  pay  Mrs.  Flynn  $500 
for  her  dower  right  but  are  only  obliged  to^ 
pay  this  $500  to  her  as  part  of  the  whole 
consideration  of  $6,100,  and  on  getting  the 
whole  title.  But  Inasmuch  as  payment  to 
Mrs.  Flynn  for  the  conveyance  of  her  inter- 
est was  clearly  contemplated,  and  the  agree* 
ment  did  not  provide  for  any  contingencv-  on 
which  the  purchasers  should  hold  the  estato 
without  payment,  she  Is  entitled,  I  think,  to 
recover  compensation  for  her  Uiterest.  The 
amount  to  be  recovered  will  not  however, 
be  the  price  fixed  In  the  agreement,  as  the 
deed,  BO  far  as  the  purpose  of  the  payments, 
to  her  or  to  Flyvi  is  concerned,  has  been 
set  aside,  and  the  right  of  recovery  would  be 
for   the  reasonable   value  of   her  InteresU 
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This  mlfht  be  recoverable  at  law  on  the  com- 
mon coonta.  2  Ch.  PI.  <89.  Complainant, 
tboefore,  as  a  condition  for  the  conveyance 
by  the  Naparanos,  free  from  this  Inchoate 
dower  right  conv^ed  or  released  to  them, 
and  for  the  value  of  wbtcb  they  are  or  may 
be  liable,  moat  pay  tbls  value,  to  be  settled 
by  the  coort.  This  amount  mnst,  bowever, 
be  paid  to  Mrs.  Flynn,  as  the  Napuranos 
bare  not  paid  her  for  it,  but  on  the  condition 
that  she  release  the  Napuranos  from  any 
farther  claim  to  recovery  under  the  agree- 
ment If  she  declines  to  do  this,  the  pay- 
ment must  be  made  to  tbe  Napuranos,  leav- 
log  ber  to  her  remedy  at  law  against  them. 
The  next  question  is  whether  the  complain- 
ant  is  entitled  to  compensation  from  Flynn 
for  tUs  payment.  Complainant's  counsel 
loggeets  indonnity  by  a  retention  of  a  por- 
tion of  tbe  fund  in  court,  but  as  the  inchoate 
right  of  dower  is  in  fact  gone,  and  tbe  con- 
veyance from  the  Napuranos  would  be  free 
of  any  estate  in  dower,  there  la  no  estate  or 
incmnbrance  to  be  Indemnified  against.  By 
reason  of  this  incumbrance,  tbe  case  docs 
not  come  within  the  application  of  tbe  deci- 
sions relied  on  by  comiBel  for  Flynn  as  es- 
tablishing tbe  rule,  that,  on  the  refusal  of 
the  wife  to  Join  in  the  conveyance,  the  hus- 
band cannot,  on  a  bill  for  specific  perrorm- 
ance,  be  required  to  make  compensation,  or 
give  Indemnity,  unless  the  wife's  refusal  has 
been  at  his  instance  or  by  collusion.  This 
question  arose  in  these  cases  only  because 
tbe  wife's  interest  was  still  outstanding  at 
the  time  of  tbe  conveyance  directed  by  the 
court,  and  tbe  purchaser  received  title  sub- 
ject to  tbe  wife's  Inchoate  dower.  Com- 
plainant baa  a  right  to  compensation  in 
this  case,  arising  from  the  fact  that  as 
Flynn  lias  not  the  legal  title,  and  does 
not  make  the  conveyance,  it  will  not  be 
possible  to  decree  that  he  make  a  conveyance 
of  his  title  wltb  warranty,  as  required  by 
the  contract,  and  thus  give  complainant  a 
remedy  at  law.  If  Flynn  still  held  the  title, 
and  tbe  wife,  without  any  collusion  with 
him,  had  refused  to  Join  in  the  deed,  the 
only  conveyance  tbe  court  could  direct  would 
be  a  conveyance  with  warranty,  which  would 
leave  bim  to  bis  remedy  at  law  for  breach 
of  the  covenant  against  Incumbrances.  Such 
conveyance  would  not  give  complainant  the 
entire  estate  for  which  he  contracted,  bnt 
It  would  give  all  of  the  estate  over  which 
tbe  court  had  control,  and  carry  out  the  con- 
tract so  far  as  practicable.  But,  as  Flynn 
makes  no  conveyance,  this  remedy  at  law 
cannot  be  given  or  reserved,  and  the  status 
on  tbe  entire  case  Is  that  complainant,  being 
obliged  to  make  compensation  to  the  Nap- 
uranos for  the  removal  of  an  incumbrance 
wblch  Flynn  was  bound  to  remove  in  order 
to  carry  out  the  contract,  can  have  no  re- 
imbursement or  recovery  for  this  payment, 
ontess  it  tM  made  in  this  suit,  and  by  a  de- 
duction out  of  tbe  purchase  money  coming 


to  Flynn.  The  court  imder  these  circum- 
stances should  do  complete  Justice  between 
the  complainant  and  Flynn  in  this  action, 
and  to  do  this  complainant  must  be  allowed 
a  deduction  .for  the  amount  payable  to  the 
Napuranos  or  Mrs.  Flynn.  The  Napuranos, 
having  paid  to  Flynn  9200  on  account  of  the 
purchase  money,  are  also  entitled  to  receive 
that  sum  out  of  tbe  purchase.  This  right  is 
independent  of  ttie  agreement  for  r^ayment; 
and  Flyim,  liavlng  received  no  more  than 
this  amount,  is  entitled  to  receive  the  bal- 
ance upon  tbe  deed  being  made  to  the  com- 
plataiant  by  tbe  Napuranos.  At  the  hearing 
some  question  was  raised  aa  to  complainant's 
assignment  of  part  of  his  interest  in  tbe  con- 
tract, and  releases  of  these  Interests  or  con- 
sent to  tbe  conveyance  to  complainant  should 
be  given  if  required. 

Tbls  matter  may  be  raised  at  tbe  settle- 
ment of  tbe  decree,  and  also  tbe  matters  of 
interest  and  accounts  for  rents. 


STATB  V.  HDMMEB. 

(Court  of  Errors  and  Appeals  of  New  Jersey 
Nov.  19, 190&) 

1.  CaniiNAi.  La.w—Affkai<— Review— DiscRB- 
noN  ov  COITBT. 

Whether  a  trial  Jndee  will  grant  a  motion 
to  strike  out  testimony  that  tias  come  In  with- 
out objection  is  a  matter  of  aonnd  discretion, 
and  affords  no  gronnd  for  reversal  upon  error, 
excepting  in  cases  where  the  oppressive  abuse 
of  such  discretion  is  manifest. 

2.  SaITE— TBIAIr-STRIKIHO  OUT  TkSTIMONT. 

Where  a  motion  to  strike  out  testimony 
is  based  upon  iUeaalities  that  were  displayed 
by  the  question  of  the  examining  counsel  to 
wtiich  no  objection  was  interposed,  the  refusal 
of  the  trial  court  to  strike  out  a  strictly  re- 
sponsive answer  of  the  witness  does  not  mani- 
fest an  oppressive  abase  of  the  discretion  re- 
posed in  sach  court. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  14.  Criminal  Law,  i  1640.] 

3.  Same— DiscBETioN  or  Coubt. 

Tbe  sound  basis  of  the  discretion  thus  exer- 
cised is  that  the  opposite  course  would  encourage 
counsel  to  refrain  from  objecting  to  questions 
manifestly  illegal  until  he  could  elect  accord- 
ing as  the  answer  made  for  or  against  him, 
whether  he  would  acquiesce  in  sudi  illegalities 
or  move  to  strike  out  the  testimony. 

4.  Infants  —  CimaNAi.  Abuse  or  Feualb  — 
What  ConsTiTOTEa. 

Criminal  abuse,  which  is  the  assaulting  or 
debauchery  of  the  sexual  organs  of  the  female 
by  the  male  genitals,  does  not  connote  penetra- 
tion, and  hence  is  not  indentical  with  criminal 
knowledge,  that  is,  sexual  Intercourse,  or  with 
rape. 

TEM.  Note.— For  cases  In  point  see  Cent  Dig. 
VOL  42,  Rape,  |  7.] 

5.  CsnaRAi.  Law— IirsTBucnons. 

The  notion  that  the  jury  whether  in  civil 
or  criminal  cases  should  be  kept  in  ignorance  of 
the  impressions  made  by  the  testimony  upon  the 
mind  of  the  trial  judge  lias  no  place  in  our  ju- 
dicial system;  on  the  contrary,  it  is  always 
the  right  and  often  the  duty  of  a  judga  to  give 
jurors  the  benefit  of  his  greater  experience  by 
telling  them  how  the  testimony  strikes  his  mind, 
both  as  to  its  force  and  as  to  the  inti>renc(«  he 
would  draw  from  it  Such  expressions  in  a 
charge,  even  if  erroneous  or  boised  upon  mis- 
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conceptions  of  the  testimony,  are  not  assIgB- 
abl«  for  error  so  long  as  the  right  and  daty  of 
the  jury  to  decide  for  themselves  all  disputed 
questions  of  fact  is  pointed  out  in  the  charge. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Oriminal  Law,  |  1731.] . 

6.    SaMK— JCBISDIOTION. 

Query,  whether  the  Supreme  Court,  when 
it  has  before  It  the  entire  record  of  tlie  pro- 
ceedings had  upon  the  trial  of  a  criminal  case 
brought  up  with  a  writ  of  error  under  the  136th 
section  of  the  criminal  procedure  act  (P.  Ii.  1898, 
p.  915),  has  apart  from  such  statute  jurisdiction 
to  set  aside  the  verdict  of  the  jury. 
(Syllabus  by  the  Court) 

Error  to  Supreme  Conrt 

William  A.  Hnmmer  was  conrleted  of 
crime,  and  by  writ  of  cfrror  brings  np  a 
Judgment  of  the  Supreme  Court  (62  Atl.  888), 
aflSrmlng  conviction.    Affirmed. 

Joseph  M.  Noonan,  for  plaintiff  In  error. 
William  H.  Speer,  for  the  State. 

OARRISON,  J.  This  writ  of  error  brings 
up  a  Judgment  of  the  Supreme  Court,  affirm- 
ing the  Judgment  of  the  Hudson  court  of 
quarter  sessions,  wherein  the  plaintiff  In  er- 
ror was  convicted  upon  an  indictment  for 
the  criminal  abuse  of  a  female  child.  In  the 
opinion  delivered  in  the  Supreme  Court,  re- 
ported in  62  Atl.  388,  the  refusal  of  the 
quarter  sessions  to  strike  out  the  testimony 
of  the  chief  of  police,  to  the  effect  that  other 
girls  besides  the  prosecuting  witness  had 
made  charges  against  the  defendant.  Is  sus- 
tained upon  the  ground  that  this  testimony, 
which  was  given  on  redirect  examination  was 
legal  In  view  of  the  cross-examination.  We 
neither  adopt  this  view,  nor  find  It  necessary 
to  pass  upon  alleged  illegality  of  the  testi- 
mony, for  the  reason  that,  If  all  of  the  ele- 
ments of  such  illegality  were  displayed  In 
the  question  of  the  examining  counsel,  the  re- 
fusal of  the  court  to  strike  out  the  completed 
testimony  is  not  a  ground  for  reversal.  The 
proceedings  had  at  the  trial,  which  have  been 
brought  before  us  by  the  plaintiff  In  error, 
show  that  upon  redirect  examination  the 
prosecutor  put  to  bis  witness  this  question: 
"And  there  were  other  girls  around  there 
making  charges  against  this  man?"  to  which 
the  witness  answered,  "Yes."  Defendant's 
counsel  then  moved  that  this  testimony  be 
stricken  out  upon  the  ground  that  It  was  ir- 
relevant. It  Is  perfectly  clear,  therefore, 
that  the  Irrelevancy  of  the  testimony.  If  it 
was  irrelevant,  was  fully  displayed  by  the 
question  put  by  the  prosecutor,  and  that  the 
responsive  answer  of  the  witness  added  noth- 
ing to  this  or  to  any  other  ground  of  objec- 
tion. The  entire  record  having  been  return- 
ed In  conformity  to  the  136th  section  of  the 
criminal  procedure  act,  the  defendant  is  en- 
titled to  have  the  denial  of  his  motion  dealt 
with  as  "the  denial  of  a  matter  by  the  court, 
wbich  was  a  matter  of  discretion  whether  a 
bill  of  exceptions  was  settled,  signed,  and 
sealed,  or  not"  P.  L.  1898,  p.  916.  The  pre- 
cise question  we  are  thus  called  upon  to  de- 


cide was  before  this  court  tax  the  case  of 
State  V.  Clark,  «  N.  J.  Law,  656,  4  Atl.  327. 
and  was  there  held  to  afford  no  ground  for  re- 
versal. The  indictment  in  that  case  charged 
Clark  with  selling  lottery  policies  to  one 
Matthews.  After  the  state  had  offered  proof 
of  the  sale  It  had  thus  charged,  one  Carter 
was  called  by  the  state,  and  testified  to  a 
sale  by  the  defendant  to  him.  Defendant's 
counsel  then  moved  to  strike  out  the  testi- 
mony of  Carter,  on  the  ground  that  it  related 
to  a  distinct  offense.  In  dealing  with  the 
denial  of  this  motion,  Mr.  Justice  Reed,  after 
recognizing  fully  the  illicit  character  of  this 
testimony.  In  that  it  tended  to  show  a  likeli- 
hood that  the  defendant  would  commit  the 
crime  with  which  he  was  charged,  said:  "The 
testimony  of  Carter,  so  far  as  the  record 
Informs  us,  was  all  In  before  the  objection  to 
it  was  taken.  It  does  not  appear  that  there 
was  not  an  opportunity  afforded  to  the  coun- 
sel fOrthe  defendant  to  have  made  his  objec- 
tion earlier.  The  rule  to  established  that 
counsel  cannot  take  the  diance  of  testimony 
making  In  his  favor,  and  If  it  happens  to  be 
adverse  then  Interpose  hte  objection.  There 
is  nothing  to  show  that  the  defense  here  was 
not  apprised  of  the  point  upon  which  the  wit- 
ness was  about  to  speak,  before  his  testimony 
relative  to  the  sale  to  himself  was  delivered. 
The  testimony  being  so  in  without  objection, 
it  cannot  be  said  that  the  court  erred  in  not 
striking  it  out"  This  case  and  the  reason- 
ing upon  which  it  was  founded  have  been 
frequently  approved  in  this  court  In  Ryan 
V.  State,  60  N.  J.  Law,  33,  36  Atl.  706,  it  was 
said:  "This  course  has  fallen  under  repeated 
condemnation  for  the  reason  that  It  enables 
a  defendant  to  elect  to  try  his  case  upon  Il- 
legal testimony.  If  It  be  favorable  to  him 
otherwise  to  use  it  to  overthrow  an  adverse 
judgment"  The  Judgment  in  this  case  was 
reversed,  00  N.  J.  Law,  552,  38  Atl.  672,  upon 
the  ground  that  it  should  not  have  been  In- 
ferred that  the  question  was  answered  be- 
fore objection  to  It  was  made.  The  opinion 
of  this  court,  however,  expressly  stated :  "If 
such  must  be  the  inference,  the  conclusion 
of  the  court  was  correct"  In  Luckenbach 
V.  Sdple,  72  N.  J.  Law,  476,  68  Atl.  244,  In 
which  the  same  rule  is  restated,  the  opinion 
also  points  out  the  discretionary  character  or 
rulings  of  this  sort,  and  their  nonerroneous 
nature,  excepting  in  cases  where  the  discre- 
tion reposed  in  the  trial  conrt  has  been  op- 
pressively abused.  The  reason  for  the  rule 
in  all  these  cases  is  that  the  opposite  course 
would  encourage  counsel  to  refrain  from  ob- 
jecting to  questions  manifestly  illegal  until 
he  could  elect,  according  as  the  answer  made 
for  or  against  him,  whether  he  would  ac- 
quiesce in  such  illegalities  or  ntove  to  strike 
out  the  completed  testimony.  In  the  present 
case  the  only  possible  criticism  of  the  discre- 
tion that  was  exercised  by  the  trial  court  is 
that  the  witness  may  have  answered  the  que»- 
tlon   so  promptly  that  no  opportunity   for 
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objection  was  afforded.  Of  this,  however, 
there  l8  not  the  least  Buggestlon  either  In  the 
transscript  of  the  proceedings  at  the  trial  or 
In  the  argument  of  counsel.  The  matter  was 
moreover  one  peculiarly  within  the  cogni- 
sance of  the  trial  Judge,  which  Is  the  very 
gronnd  npon  which  the  doctrine  of  discre- 
tion rests.  The  denial  of  his  motion  to  strike 
ont  affords,  therefore,  no  ground  for  the  re- 
versal of  the  Judgment  against  the  plaintiff  In 
error. 

Upon  the  assignment  of  error  directed  to 
tiie  charge  of  the  trial  court  as  to  what  con- 
sdtnted  criminal  abnse  of  a  female  child,  we« 
concur  In  the  views  expressed  In  the  Supreme 
Court,  to  the  effect  that,  deq>ite  the  errancy 
of  what  was  charged  upon  this  point,  the 
plaintiff  was  not  injured  by  such  charge  as 
applied  to  the  facts  In  proof  before  the  Jury. 
The  iwint  In  which  we  thus  concur  is  fully 
treated  In  the  opinion  delivered  in  the  Su- 
preme Court 

A  farther  contention,  that  was  vigorously 
pressed  by  counsel,  is  that  criminal  abnse 
in  our  statute  is  identical  with  rape,  and 
hence  is  incomplete  without  penetration. 
Tbis  assignment  might  be  disposed  of  so 
far  as  this  proceeding  is  concerned,  by  as- 
suming that  the  Jury  found  that  penetration 
tiad  in  fact  taken  place,  of  which  there  was 
proof.  Inasmuch,  however,  as  the  charge  of 
the  trial  court  tends  to  exclude  such  an  as- 
sumption, the  legal  question  has  been  con- 
sidered and  a  decision  reached  that  is  ad- 
verse to  counsel's  contention.  Prior  to  1887, 
section  80  of  the  crimes  act  (Rev.  St.  1874, 
p.  14S)  read  as  follows:  "Any  person  who 
shall  have  carnal  knowledge  of  a  woman 
forcibly  and  against  her  will — or  who,  be- 
ing of  the  age  of  fourteen  years  shall  unlaw- 
fully and  carnally  know  and  abuse  a  wom- 
an child  under  the  age  of  ten  years,"  etc. 
In  1887  (P.  L.  p.  230),  the  crimes  act  was 
amended  to  read  as  follows:  "That  any  per- 
son who  shall  have  carnal  knowledge  of  a 
woman  forcibly  against  her  wUl — or  who, 
being  of  the  age  of  sixteen  years  or  over, 
shall  unlawfully  and  carnally  abuse  a  wom- 
an under  the  age  of  sixteen  years,"  etc.  It 
will  be  observed  that  this  statute  expunges 
the  word  "know."  Now,  it  was  Just  this  ex- 
punged word,  and  not  the  word  "abuse" 
that  described  and  hence  connoted  penetra- 
tion. Mot  only  does  carnal  knowledge  mean 
sexual  intercourse,  but  "to  know"  in  an  ap- 
propriate context  has  the  same  meaning,  as 
ta  the  sentence  "Adam  knew  Bve,  and  she 
conceived  and  bare  Cain."  "Abuse"  or  even 
"carnal  abuse"  describes  an  act  of  assault 
or  debauchery  of  the  female  sexual  organs 
by  the  genital  organs  of  the  male,  which 
falls  short  of  knowledge  with  its  accompany- 
ing penetration.  Bishop's  Statutory  Crimes 
(2d  Ed.)  p.  861,  i  489. 

The  change,  therefore.  In  the  crimes  act 
of  1887  Is  not  merely  significant;  It  is  con- 
trolling.   The  case  of  Oliver  t.  State.  45  N. 


J.  Law,  46,  on  which  the  plaintiff  in  error 
relies  was  decided  In  1883  prior  to  this 
change  In  the  statute,  and  affords  no  support 
whatsoever  to  the  contention  that  carnal 
abuse  is  rape.  In  1889,  Chief  Justice  Beas- 
ley  In  Evans  v.  State,  62  N.  J.  Law,  262,  19 
Atl.  254,  said  explicitly  that  carnal  abuse 
Is  not  rape.  The  decision  in  State  v.  Can- 
non, 72  N.  J.  Law,  46,  60  Atl.  177,  is 
to  the  same  effect,  although  the  expression 
in  the  opinion  that  "carnal  knowledge  Is 
carnal  abuse  as  used  In  the  statute,"  is  not 
as  a  general  proposition  an  accurate  state- 
ment Of  the  legal  propriety  of  the  judge's 
charge  In  this  respect  in  the  present  case, 
we  entertain  no  doubt 

The  point  Is  made  that  the  trial  court 
stated  to  the  Jury  that  the  testimony  of  the 
doctors  and  of  the  child  herself  seemed  to 
establish  the  fact  that  she  had  at  some 
period  of  time  been  assaulted.  Whether 
this  criticism  of  the  charge  be  directed  to 
such  comment  as  a  legal  error  or  to  a  re- 
view of  the  Judge's  discretion,  in  either  case 
the  complete  answer  is  (to  adopt  the  lan- 
guage of  Chancellor  Zabrlskle):  '"It  is  the 
right  and  duty  of  a  Judge  to  comment  upon 
the  evidence,  and  in  cases  where  he  thinks 
it  required  for  the  promotion  of  Justice  to 
give  his  views  upon  the  weight  of  it  provided 
he  leaves  it  to  the  Jury  to  decide  upon  their 
own  view  of  It"  The  notion  that  it  is  any 
part  of  our  Judicial  system  that  the  Jury 
whether  In  civil  or  criminal  cases  must  be 
kept  In  ignorance  of  the  Impression  made  by 
the  testimony  upon  the  mind  of  the  trial 
judge  Is  absolutely  devoid  of  foundation. 
What  our  judicial  system  does  require  is  not 
that  jurors  should  be  kept  in  ignorance  of 
the  impression  made  by  the  testimony  upon 
the  mind  of  the  judge,  but  that  they  should 
be  Informed  that  It  Is  their  right  and  duty 
to  decide  for  themselves  all  disputed  ques- 
tions of  fact  according  as  the  w^flght  of  the 
testimony  appeals  to  them.  "So  long  as  the 
duty  of  the  jury  to  decide  disputed  ques- 
tion of  fact  for  themselves  Is  pointed  out 
in  the  charge,"  said  Justice  Dixon,  In  Engle 
V.  State,  50  N.  J.  Law,  272,  13  Atl.  604,  "the 
Judge's  comments  and  expressions  of  opinion 
upon  the  testimony  are  not  assignable  for 
error."  "A  Judge  has  an  undoubted  right 
to  make  such  comments  upon  the  testimony 
as  he  thinks  necessary  or  proper  for  the  di- 
rection of  the  Jury,"  is  the  earlier  declara- 
tion of  this  court,  in  Bruch  v.  Carter,  32  N. 
J.  Law,  554.  "He  may  intimate  an  (H>lnlon 
as  to  the  w^ght  of  evidence.  But  whether 
he  will  exercise  all  or  any  of  these  rights 
in  a  given  case  depends  ratlrely  upon  his 
judicial  discretion."  "It  is  competent  for 
the  Judge  presiding  at  a  criminal  trial  to  lay 
before  the  jury  for  their  consideration  his 
own  views  and  inferences  from  the  proofs, 
and  such  expressions,  no  matter  how  ill  ad- 
vised or  erroneous  can  be  reviewed  on  a  mo- 
tion for  a  new  trial,  but  not  on  a  writ  of 
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error,"  la  Ohlef  Jtutlce  Beasley'B  statonent 
In  Smitli  and  Bennett  t.  State,  41  N.  J. 
Law,  370.  In  Tlew  of  these  expositions  of 
the  law,  It  must  be  obTious  that  legal  error 
cannot  be  based  upon  the  comments  In  ques- 
tion, and  that  even  mider  the  broader  scope 
of  the  proceeding  before  us  they  cannot  be 
deemed  to  be  an  abuse  of  Judicial  discretion 
for  which  a  reversal  can  be  had. 

The  claim  that  the  defendant  was  denied 
the  benefit  of  a  reasonable  doubt  is  not  sus- 
tained by  a  reading  of  the  charge.  If  the  de- 
fendant desired  an  explicit  instruction  to  the 
jury  upon  this  subject,  a  request  to  that  ef- 
fect should  tiave  been  preferred. 

The  concluding  point  made  by  counsel  for 
the  plaintiff  in  error  is  that  the  Judgment 
of  the  Supreme  Court  should  be  reversed, 
because  that  court  permitted  the  verdict  to 
stand.  The  contention  Is  not  that  this  court 
Bh6uld  look  at  the  evidence  to  see  whether 
under  the  statute  manifest  wrong  and  in- 
jury had  been  suffered  by  the  plaintiff  in 
error,  or  even  that  the  Supreme  Court  should 
have  done  so  imder  the  statute,  but  that  the 
latter  court,  by  virtue  of  Its  commOn-law 
jurisdiction,  was  clothed  with  that  power 
and  duly.  The  argument  is  that  the  Su- 
preme Court  of  New  Jersey  by  its  institu- 
tion inherited  the  powers  of  its  English  pro- 
totype, the  Court  of  King's  Bench,  and  tliflt 
one  of  the  powers  it  thus  Inherited  was  that 
of  setting  aside  verdicts  in  criminal  cases 
if  manifestly  against  the  evidence  whenever 
such  evidence  was  before  the  court  In  any 
legal  way.  The  evidence  In  the  present  case 
was  before  the  Supreme  Court  in  a  legal 
way,  and  hence,  the  argument  proceeds, 
that  court  bad  the  power  to  set  aside  the 
verdict  if  unsupported  by  the  evidence,  and 
such  should  In  the  opinion  of  counsel  have 
been  Its  conclusion.  Without  regard  to  the 
legal  soundness  of  this  proposition,  there 
are  severe  obstacles  to  Its  application  to  the 
case  before  us.  In  the  first  place  It  implies 
that  the  verdict  can  be  set  aside  upon  a 
writ  of  error,  which  our  Supreme  Court  has 
decided  it  cannot  do.  State  v.  Donohue  (N. 
J.  Sup.)  50  Atl.  12. 

This  objection,  it  is  true,  might  be  met  l^ 
regarding  the  certification  of  the  record 
under  the  statute  as  l>eing  In  effect  the  re- 
turn to  an  ancillary  writ  of  certiorari,  and 
upon  certiorari  the  Supreme  Court  baa  un- 
questioned Jurisdiction  to  deal  with  the  en- 
tire case  as  the  trial  court  might  have  done. 
But  the  reply  to  this  is  that  the  refusal 
to  grant  a  new  trial  upon  the  weight  of  testi- 
mony is  one  of  those  discretionary  matters 
upon  which  error  may  not  be  assigned.  In 
the  next  place,  it  does  not  appear  on  this  writ 
of  error  that  the  point  now  relied  upon  was 
taken  in  the  court  below.  If,  however,  we 
assume  that  the  point  was  taken  in  the 
court  below,  and  also  that  it  was  the  duty 
of  that  court  to  consider  It,  then,  upon  pro- 
ceedings In  eviat,  nothing  appearing  to  the 


contrary,  the  presumption  is  tbat  the  court 
below  did  consider  it,  and  that  It  reached 
a  conclusi<m  that  was  consistent  with  the 
Judgment  it  pronounced,  and  upon  ques- 
tions of  fact  the  findings  of  the  Snpr«ne 
Court  are  binding  upon  this  court  And  fi- 
nally, we  have  examined  the  evidence,  and 
find  that  it  presented  a  case  to  be  submitted 
to  a  Jury,  and  not  one  to  be  disposed  of  by 
a  court,  whether  of  original  or  appellate  Ju- 
risdiction. 

These  considerations  lead  to  a  conclusion 
adverse  to  the  contention  of  the  plaintiff  in 
,  error  without  regard  to   the  Jurisdictional 
question  counsel  sought  to  raise. 

The  Judgment  of  the  Supreme  Court,  af- 
firming the  Judgment  of  the  Hudson  court 
of  quarter  sessions,  is  affirmed. 


SHACKETT  v.  BICKPORD. 

(Supreme  Conrt  of  New  Hampshire.    Sullivan. 
Nov.  7,  1906.) 

1.  Fraud— rEAUDtTLENT     REFRKSENTATrONS — 

Natube. 

A  person,  to  establish  the  making  of  fraud- 
ulent representations  by  another,  must  prove  a 
dishonest  condition  of  mind  on  the  part  of  the 
latter  with  reference  to  the  truthfulness  of  the 
representatioTi,  and  if  the  representation  was 
untrue,  and  he  knew  it,  or  he  made  it  without 
belief  in  its  truth,  or  with  a  conscious  indif- 
ference, not  caring  whether  it  was  true  or  not, 
the  fraudulent  character  of  the  representation 
Is  established. 

TEd.  Note.— For  cases  In  point,  see  Cent  Die 
vol.  23,  Fraud,  H  !-«•] 

2.  Sauk. 

A  seller  who.  with  a  view  to  effect  a  sale 
of  a  horse,  stated  to  the  buyer  that  the  horse 
was  safe  and  jnst  what  he  wanted,  affirmed 
his  belief  In  the  truthfulness  of  the  statement, 
and,  on  it  being  found  that  the  horse  waa  vicious 
and  that  the  seller  suspected  his  statement 
was  false,  his  want  of  belief  or  conscious  dis- 
regard for  the  truth  or  falsity  of  the  statement 
was  established,  on  which  a  case  for  deceit 
could  be  predicated. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Fraud,  8S  5,  12.1 

Transferred  from  Superior  Court;  Cham- 
berlin.  Judge. 

Action  for  deceit  in  the  sale  of  a  horse  by 
Frank  Shackett  against  M.  F.  Blckford. 
Case  transferred  on  defendant's  exceptions  to 
the  denial  of  motions  for  a  nonsuit  and  a  ver- 
dict in  his  favor.    Exceptions  overruled. 

Jesse  M.  Barton,  for  plaintiff.  Henry  F. 
Hoiiis,  for  defendant 


BINOHAM,  J.  The  important  question  in 
this  cases  arises  on  the  defendant's  exception 
to  the  charge  of  the  court  to  the  Jury.  The 
action  was  deceit  in  the  sale  of  a  horse,  and 
the  ground  upon  which  the  trial  proceeded 
was  that  the  defendant  knew  his  representa- 
tions were  false.  The  court  charged  the  Jury 
"that  it  was  enough,  upon  the  question  of  the 
defendant's  knowledge,  if  he  knew  or  if  ho 
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suspected  that  the  representatlona  were  not 
tme."  In  other  wonls,  that  snepidon  by  the 
maker  that  his  representations  are  false  Is 
the  legal  equivalent  of  knowledge  of  their 
falsity,  and  frandnlent 

What  will  constitute  fraud  In  such  an  ac- 
tion has  recently  been  considered  by  the  Eng- 
lish courts.  The  leading  case  upon  the  sub- 
ject la  Derry  t.  Peek,  14  App.  Cas.  337,  de- 
dded  In  the  House  of  Lords  In  1888.  The 
complainant  In  that  case  charged  the  de- 
fendants with  knowingly  making  false  rep- 
resentatlona. It  was  found  In  the  court  of 
first  Instance  that  the  representations  had 
been  honestly  made,  believing  them  to  be 
tme;  and  the  Court  of  Appeal  (37  Ch.  DIt. 
541)  held  that,  notwithstanding  this  fact,  the 
representations  must  be  taken  to  be  fraudu- 
lent becaoae  the  defendants  had  no  reason- 
able ground  for  that  belief.  The  question, 
tborefote,  which  was  presented  for  the  con- 
sideration of  the  House  of  Lords,  when  the 
case  came  before  that  body  in  14  App.  Ca& 
837,  was  whether  a  statement  lionestiy  made 
and  believed  to  be  true  should  be  treated  as 
fraudulent  because  those  who  made  it  had 
no  reasonable  gnrand  for  entertaining  that  be- 
lief. In  the  House  of  Lords  the  decision  of 
the  Court  of  Appeal  was  reversed,  and  it  was 
there  held,  in  ccmformlty  with  the  universal- 
ly recognized  rule,  that  an  action  of  deceit  is 
based  upon  fraud;  that  an  action  for  negli- 
gent misrepresentation,  as  distinguished  from 
fraadnl«it  misrepresentation,  could  not  be 
maintained ;  that  want  of  reasonable  ground 
for  believing  a  representation  to  be  true 
might  be  evidence  of  fraud.  If  the  circumstan- 
ces indicated  such  recklessness  or  negligent 
disregard  for  the  truth  as  to  be  incompatible 
with  the  Idea  of  honesty,  but  that  even  gross 
negligence,  in  the  absence  of  dishonesty,  did 
Dot  of  itself  amount  to  fraud ;  that,  notwith- 
stnndlng  a  court  or  jury  might  find  that  the 
speaker  had  no  reasonable  ground  for  be- 
lierii^  his  representations  were  true,  he  may 
nevertheless  have  honestiy  entertained  such 
belief,  and  consequently  that  fraud  could  not 
be  predicated  upon  such  a  finding.  Lord 
Berschell,  who  delivered  the  leading  judg- 
ment In  the  case,  said  (page  874):  "I  think 
the  authorities  establish  the  following  pn^K)- 
sltlons:  First  In  order  to  sustain  an  action 
of  deceit  there  must  be  proof  of  fraud,  and 
nothing  short  of  that  will  sufDce.  Secondly. 
Fraud  is  proved  when  it  is  shown  that  a 
false  representation  has  been  made  (1)  know- 
ingly or  (2)  without  belief  In  its  truth,  or  (3) 
recklessly,  careless  whether  It  t>e  true  or 
false.  Although  I  have  treated  the  second 
and  third  as  distinct  cases,  I  think  the  third 
Is  but  an  instance  of  the  second;  for  one 
who  makes  a  statement  under  such  circum- 
stances can  have  no  real  belief  in  the  truth 
of  what  he  states.  To  prevent  a  false  state- 
ment being  fraudulent,  there  must,  I  think, 
always  be  an  honest  belief  In  its  truth.    And 


this  probably  covers  the  whole  ground;  for 
one  who  knowingly  alleges  that  which  Is  false 
has  obviously  no  such  honest  belief.  Thirdly. 
If  fraud  be  proved,  the  motive  of  the  person 
guilty  of  It  is  Immaterial.  It  matters  not 
that  there  was  no  intention  to  cheat  or  in- 
jure the  person  to  whom  the  statement  was 
made."  In  Angus  v.  Clifford  (1891)  2  Ch.  449,, 
465,  466,  Llndley,  L.  J.,  in  commenting  upon 
this  statement  of  Lord  Herschell,  said :  "Tou 
may  have  *  •  •  a  false  statement  made, 
but  without  the  matter  being  present  to  your 
mind,  and  made  carelessly;  and.  If  that  is 
the  fact,  that  is  not  fraud,  but  carelessness, 
for  which  an  action  will  not  lie.  *  *  •  The 
IMissages  about  knowledge — knowingly  mak- 
ing It,  and  making  a  statement  without  be- 
lieving Its  truth — are  based  upon  the  sup- 
position that  the  matter  was  really  before 
the  mind  of  the  person  making  the  statement : 
and  if  the  evidence  Is  that  he  never  really 
Intended  to  mislead,  that  he  did  not  see  the 
effect,  or  dream  that  the  efTect  of  what  he 
was  saying  could  mislead,  and  that  that  par- 
ticular part  of  what  he  was  saying  was  not 
present  in  his  mind  at  all,  that,  I  should  say. 
Is  proof  of  carelessness  rather  than  of  fraud. 
I  base  my  judgment  *  ♦  *  on  the  •  •  • 
ground  that  *  *  *  an  action  of  this  kind 
cannot  be  supported  without  proof  of  fraud, 
an  Intention  to  deceive,  and  that  It  Is  not 
sufficient  that  there  is  blundering  careless- 
ness, however  gross,  unless  there  Is  willful 
reckleBSness,  by  which  I  mean  willfully  shut- 
ting one's  eyes,  which  Is,  of  course,  fraud." 
In  Le  Llevre  v.  Oould  (1893)  1  Q.  B.  491,  498, 
Lord  Esher,  M.  R.,  states:  "A  charge  of 
fraud  •  *  •  against  a  man  •  •  •  can. 
not  be  maintained  In  any  court  unless  It  Is 
shown  that  he  had  a  wicked  mind.  *  *  • 
If  a  man  tells  a  willful  falsehood,  with  the 
intention  that  it  shall  be  acted  upon  by  the 
person  to  whom  he  tells  it  his  mind  is  plain- 
ly wicked,  and  be  must  be  said  to  be  acting 
fraudulently.  Again,  a  man  must  be  said  to 
have  a  fraudulent  mind  if  he  recklessly 
makes  a  statement  intending  It  to  be  acted 
upon,  and  not  caring  whether  it  be  true  or 
false.  I  do  not  hesitate  to  say  that  a  man 
who  thus  acts  must  have  a  wi<^ed  mind.'' 
And  Bowen,  L.  J.,  In  the  same  case,  says 
(pages  600,  601):  "But  his  mind  is  wicked, 
not  because  he  is  negligent  but  because  he 
is  dishonest  In  not  caring  about  the  truth  of 
his  statement  In  the  first  case  it  is  the 
knowledge  of  the  falsehood,  in  the  second  it 
is  the  wicked  indifference,  which  constitutes 
the  fraud.  There  seems  to  have  been  some 
sort  of  an  Idea  that  •  •  •  whether  the 
man  had  made  the  representation,  not  know- 
ing and  not  caring  whether  his  statement  was 
true  or  false,  the  expression  'not  caring'  had 
something  to  do  with  his  not  taking  care. 
But  that  expression  did  not  mean  not  taking 
care  to  find  out  whether  the  statement  was 
true  or  false.  It  meant  not  caring  in  the 
man's  own  heart  and  conscience  whether  it 
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was  trne  or  false,  and  that  woald  be  wicked 
indifference  and  reckleBBneee." 

It  Is  apparent  from  tlie  riews  expressed 
by  the  Judges  in  these  cases  that  to  establish 
fraud  you  most  prove  a  dishonest  mental 
state  or  condition  of  mind  on  the  part  of  the 
speaker  with  reference  to  the  truthfulness  of 
his  statement;  that  when  he  makes  a  state- 
ment of  fact,  Intending  it  to  be  relied  upon, 
he  of  necessity  affirms  his  belief  In  its  truth 
(Smith  T.  Cbadwick.  9  App.  Cas.  187.  203; 
Angus  T.  Clifford,  supra,  470);  that  if  his 
statement  was  untrue  and  he  knew  it,  or  he 
made  It  without  belief  in  Its  truth,  or  with 
a  conscious  indifference,  not  caring  whether 
it  was  true  or  false,  the  wickedness  of  bis 
mind  is  manifest  and  the  fraudulent  diarac- 
ter  of  his  act  established.  Applying  these 
principles  to  this  case,  it  would  seem  to  fol- 
low that  when  the  defendant,  with  a  view  to 
effecting  the  sale,  stated  to  the  plaintiff  that 
the  horse  was  safe  and  just  what  he  wanted, 
he  thereby  affirmed  his  belief  in  the  truth- 
fulness of  hlB  statement,  and.  It  being  found 
that  the  horse  was  Ticious,  and  that  the  de- 
fendant suspected  that  tils  statement  was 
false,  that  his  want  of  belief  or  conscious  dis- 
regard for  the  truth  or  falsity  of  bis  state- 
ment was  established ;  for  a  person  who  sus- 
pects that  bis  statement  is  false  does  not  en- 
tertain an  honest  belief  that  it  is  true,  or  Is 
consciously  and  wickedly  Indifferent  to  Its 
truth  or  falsity. 

The  conclusion  here  reached  la  In  harmony 
with  the  decisions  in  this  state  and  with  the 
great  weight  of  authority  elsewhere.  Ma- 
hurin  T.  Harding,  28  N.  H.  128,  59  Am.  Dec. 
401 ;  Hanson  t.  Edgerly,  29  N.  H.  843 ;  Pet- 
tigrew  y.  Chellls,  41  N.  H.  95 ;  Springfield  y. 
Drake,  58  N.  H.  19;  Bowell  t.  Chase,  01  N. 
H.  135 ;  Stewart  r.  Steams,  ,63  N.  H.  99,  56 
Am.  Rep.  496 ;  Bpead  t.  Tomilnson,  78  M.  H. 
46,  61,  69  Atl.  376;  Pearson  t.  Howe,  1  Al- 
len (Mass.)  207;  Lltclifleld  t.  Hutchinson, 
117  Mass.  195;  Cole  t.  Cassidy,  138  Mass. 
437,  52  Am.  Rep.  284;  Andrews  t.  Jackson, 
168  Mass.  266,  47  N.  E.  412,  87  L.  R.  A.  402, 
60  Am.  St  Rep.  300 ;  Salisbury  t.  Howe,  87 
N.  Y.  128;  Hadcock  v.  Osmer,  153  N.  Y.  604, 
eoe,  47  N.  E.  923;  Cummlngs  v.  Cass,  62  N. 
J.  Law,  77,  18  Atl.  972;  Lamberton  t.  Dun- 
ham, 165  Pa.  120,  80  Atl.  716;  McKown  T. 
Furgason,  47  Iowa,  637 ;  1  Big.  Fr.  609,  511, 
513.  In  Mahurin  ▼.  Harding,  supra,  the  court 
approved  a  charge  to  the  Jury  that  "if  the 
alBrmation  [of  the  defendants]  was  known,  or 
believed,  or  suspected  by  them  to  be  false, 
and  the  event  proved  that  it  was  so,  it  should 
be  deemed  fraudulent,"  and  stated  that  the 
terms  used  to  describe  the  scienter  were  "ex- 
pressions of  equivalent  imxwrt"  With  this 
view  we  are  content  The  defendant's  mo- 
tions for  a  nonsuit  and  verdict  were  proporly 
denied.  The  evidence  was  sufficient  to  war- 
rant the  Jury  in  finding  that  the  representa- 
tions were  fraudulent 

Exceptions  overruled.    All  concur. 


NATIONAL  BANK  OF  NHWBDEY  t. 

SAYER 

(Supreme  Court  of  New  Hampshire.     Grafton. 

Nov.  7,  1900.) 

APFKAL  —  BETIEW  —  VXBDIOT  —  SamoiENOT 
— Pbesumptions. 

A  third  person  gave  a  check  to  plaintiff, 
the  holder  of  a  note  secured  by  mort^ige,  the 
check  being  {riven  at  the  rei^uest  of  the  maker 
of  the  note  to  preventplalntiff  from  selling  the 
mortfraged  property.  Plaintiff  delivered  the  note 
and  mortgage  with  an  indorsement  on  the  mort- 
gage to  the  third  peisoa,  intendiug  to  transfer 
the  interest  in  the  same.  Held,  in  snpport  of  a 
verdict  for  plaintiff  in  an  action  on  the  check, 
that  it  wonld  l>e  inferred  that  the  consideration 
of  the  check  was  the  giving  up  by  plaintiff 
of  its  purpose  to  take  tile  property  covered  by 
the  mortgage  under  the  belief  that  it  had  • 
right  to  do  so. 

On  rehearing.    Denied. 

For  former  opinion,  see  64  Atl.  ISB. 

WALKER,  J.  In  addition  to  the  tacts 
reported  upon  the  former  transfer  of  ttta 
case  (78  N.  H.  596,  64  Ml.  188),  it  appears, 
by  an  amendment,  ttiat  the  defendant  did 
not  Intend  to  make  Plant  a  present  of  tbe 
check,  but  gave  it  to  the  plaintiff  at  Plant's 
request,  to  prevent  the  plaintiff's  taking  and 
selling  the  horse  upon  the  mortgage,  and  that 
the  plaintiff  then  delivered  to  the  defendant 
the  mortgage  and  note,  with  the  Indorse- 
ment on  the  mortgage,  and  intended  thereby 
to  transfer  to  the  defendant  the  property 
interest  it  had  in  the  same.  In  view  of 
the  verdict  for  the  plaintiff,  this  additional 
finding  of  fact  does  not  necessarily  disclose 
error  of  law.  If,  as  reasonably  may  be 
inferred  in  snpport  of  the  verdict,  the  real 
consideration  for  the  defendant's  check  was 
the  giving  up  by  the  plaintiff  of  its  purpose 
to  take  the  horse,  under  the  honest  belief 
that  It  had  a  right  to  do  so.  It  Is  immaterial 
In  this  action  whether  any  title  passed  to  the 
defendant  by  its  delivery  of  the  note  and 
mortgage  to  him.  If,  however,  the  transac- 
tion amounted  merely  to  a  purchase  by  the 
defendant  of  the  unindorsed  note  and  mort- 
gage already  paid,  it  would  seem,  under  tbe 
authority  of  Dunn  v.  Meserve,  68  N.  H.  429, 
that  there  was  a  complete  failure  of  con- 
sideration for  the  defendant's  check,  and 
that  the  verdict  must  be  set  aside.  But,  as 
such  is  not  the  necessary  interpretaticn  of 
the  verdict,  in  view  of  the  reported  fitcts^ 
It  must  stand. 

Case  discharged.    All  concur. 


BEOKMAN  V.  TOWN  OF  HAMPTON  et  aL 

(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.   Nov.  7, 1906.) 

Appeai.  — Review  — Aboxjicent  or  Oounsbi, 
— Harulebs  Ebbob. 

Where,  in  action  of  trespass,  the  eonrt 
declined  to  charge  in  accordance  with  the  oon- 
cluBions  of  law  sought  to  be  drawn  by  plaintiff's 
counsel  in  bis  argument,  error  in  such  argument 
in  making  statements  of  fact  not  supported  by 
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the  eridenee,  which  had  no  bearing  on  the  caae 
except  so  tar  aa  they  tended  to  support  the 
condusiono,  la  liarmleas. 

[E^.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  t  4135.] 

Exceptiona  from  Superior  Court;  Stone, 
Judge.  * 

Action  by  Frank  B.  Beckman  against  the 
town  of  Hampton  and  another.  Verdict  for 
plaintiff,  and  defendant  excepts.  Exceptions 
OTerruled. 

Trespass  for  breaking  and  entering  the 
plaintiff's  close,  and  destroying  his  bnildings. 
Plea  of  soil  and  freehold  as  to  the  portion  of 
the  locos  de8cril>ed  as  "White's  Rocks,"  and 
the  general  Issue  as  to  the  remainder.  Ver- 
dict for  the  plaintiff  as  to  that  part  of  the 
locus  described  in  the  plea  of  soil  and  free- 
bold,  and  not  guilty  as  to  the  remainder.  The 
location  of  the  land  was  in  dispute.  The  de- 
fmdants  claimed  that  It  was  in  Hampton,  and 
had  never  been  granted  by  the  town  to  any 
IndiTldual,  and  therefore  the  town  owned  It; 
while  the  plaintiff  contended  that  it  was  not 
within  the  limits  of  Hampton  as  originally 
granted,  and  therefore  the  town  did  not  own 
it  As  tending  to  show  that  it  was  within  the 
limits  of  Hampton,  and  for  that  purpose  only, 
the  defendants  were  permitted  to  show  by  the 
records  of  the  government  of  Massachusetts 
Bay  and  New  England  that  leave  was  granted 
to  Steven  Bachelder  and  others  to  begin  a 
plantation  at  Wlnnecunnett,  and  that  subse- 
quently Winnecnnnett  was  allowed  to  be  a 
town  onder  the  name  of  Hampton ;  and  one 
French,  a  witness  for  the  defendants,  read 
from  the  records  as  follows:  "The  court 
grants  that  the  petitioners,  Mr.  Steven  Bach- 
elder, Chrtsto  Hussey,  Mary  Hussey  (13  other 
names),  with  divers  others,  shall  have  liberty 
to  begin  a  plantation  at  Wlnnecunnett,*  and 
Mr.  Bradstreet,  Mr.  Wentworth,  Jr.,  and  Mr. 
Rawson,  or  some  two  of  them,  are  to  assist  in 
setting  out  the  place  of  the  town  and  apportion- 
ing the  several  quantity  of  land  to  each  man, 
so  as  nothing  shall  be  done  without  allowance 
from  them  or  two  of  them  ♦  •  •  winne- 
cnnnett Is  allowed  to  be  a  town,  and  hath 
power  to  dioose  a  constable  and  other  officers. 
•  •  •  Wlnnecunnett  shall  be  called  'Hamp- 
ton.'" 

In  his  closing  argument  the  piaintUTs  coun- 
sel made  the  following  remarks,  to  which  the 
defendants  excepted,  and  the  same  were  not 
withdrawn  or  ctianged:  "When  the  planta- 
tion of  Hampton  was  granted,  it  was  granted 
to  Steven  Bachelder,  Christopher  Hussey  and 
others,  as  Mr.  French  has  named  them.  The 
land  belonged  to  those  men  as  proprietors. 
The  proprietary  and  the  municipal  ity  were 
not  the  same  thing.  To  be  sure,  they  trans- 
acted business  in  the  same  meetings,  and 
kq)t  their  records  In  the  same  books  until 
1729,  or  some  such  date.  The  meetings  of  the 
monlcipallty  had  to  be  In  the  town  limits. 
The  proprietary  oonid  bold  their  meetings 
anywhere.  This  land  cannot  belong  to  the 
municipality.    If  anything,  it  belongs  to  the 


proprietors  and  their  heirs."  The  court  de- 
clined to  instruct  the  Jury,  as  requested  by  the 
plaintiff,  that  "the  title  to  all  lands  in  Hamp- 
ton, not  granted  to  Individuals,  is  in  the  origi- 
nal proprietors  and  their  heirs,  and  the  town, 
as  a  municipality,  has  no  title  to  such  lands," 
and  charged  them  as  follows :  "The  town  of 
Hampton  Is  the  owner  of  ail  lands  within  the 
limits  of  the  town  not  granted  to  individuals, 
and  owns  the  title  as  against  everybody  ex- 
cept those  who  can  show  a  better  title.  The 
land  is  not  held  by  the  town  for  public  uses, 
but  Is  like  land  held  by  individuals  for  a 
private  use." 

Arthur  O.  Fuller,  for  plaintiff.  Eastman, 
Scammon  &  Gardner,  for  defendants. 

BINOHAM,  J.  The  contention  of  the  de- 
fendants is  that  the  remarks  of  counsel  for 
the  plaintiff  in  his  closing  argument  were  not 
warranted  by  the  evidence,  and  were  preju- 
dicial. If  the  remarks  complained  of  con- 
tained statements  of  fact  not  supported  by  tlia 
evidence,  they  were  not  relevant  to  any  issue 
of  fact  tried  in  the  case,  nor  of  a  character  to 
prejudice  the  Jury  against  the  defendants.  In 
fact,  they  had  no  bearing  upon  the  case  ex- 
cept so  far  as  they  tended  to  support  the  con- 
clusions of  law  sought  to  be  drawn  by  the 
plaintiff's  counsel  that  the  lands  embraced 
within  the  limits  of  the  town  of  Hampton  be- 
longed to  the  proprietors  and  their  heirs,  and 
not  to  the  municipality.  But  the  court  de- 
clined to  charge  the  Jury  In  accordance  with 
this  view  of  the  law,  and  charged  them  that 
lands  within  the  town  of  Hampton  which  had 
not  been  granted  to  individuals  belonged  to 
the  town  as  against  everybody  except  those 
who  could  show  a  better  title.  The  remarks 
not  being  prejudicial,  the  error  was  harmless. 
Verdicts  are  not  set  aside  under  such  circum- 
stances. Walt  V.  Association,  66  N.  H.  681, 
23  Atl.  77,  14  L.  R.  A.  358,  49  Am.  St  Eep. 
630;  Sabine  v.  Merrill,  67  N.  H.  226,  38  Atl. 
733 ;  State  v.  Saldell,  70  N.  H.  174,  46  AtL 
1083,  86  Am.  St.  Rep.  627;  Marsh  v.  Insur- 
ance  Co.,  71  N.  H.  253,  256,  51  Atl.  898 ;  Leav- 
itt  V.  Company,  72  N.  H.  290.  56  Atl.  462; 
Parsons  v.  Wentworth,  73  N.  H.  122,  69  Atl. 
623. 

Exception  overruled.    All  concurred. 


WHITE  et  b1.  v.  POOI/B  et  al. 

(Supreme  Court  of  New  Hampshire.    Orafton. 
Nov.  7.  1906.) 

1.  Speoipio    Perfobmance— Delay    in    Pbo- 
OURINO  Perkobmance— Effect. 

An  uncle,  to  induce  a  niece  to  remain  near 
him.  offered  to  buy  a  lot,  build  a  house  there- 
on, and  convey  the  same  to  her.  The  offer  was 
accepted.  The  lot  was  Ijought  and  the  house 
erected,  and  the  niece  put  in  possession  thereof 
as  her  property.  She  lived  on  the  premises  for 
three  years  without  enfordns  the  agreement  for 
conveyance  l>efore  the  death  of  the  uncle.  A 
conveyance  was  not  made  in  his  lifetime,  be- 
cause both  he  and  the  niece  thought  a  farm 
would  be  better  for  her,  and  as  soon  as  thegf 
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found  they  eonld  not  trade  for  a  farm  he  ar- 
ranged to  (HKiTeT  the  honse  to  her,  but  died 
before  he  could  do  ao.  Held,  that  the  niece  waa 
not  estopped  by  delay 'from  enforcing  the  con- 
tract 

[E<d.  Note. — For  cases  in  point,  see  Gent  Dig. 
Tol.  44.  Bpedfic  Performance,  {§  299-304.] 

2.  SaMK— CONTBACTB  Enfobckablb— Gkbtain- 

TT— Dbsobiftiok  of  Pheuibes. 

A  parol  contract  to  convey  land  sufficiently 
describes  the  land  to  sustain  a  decree  for  specific 
performance,  when  it  ia  reasonably  certain  from 
the  contract  and  the  acts  of  the  parties  under 
it  what  land  is  intended. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Specific  Performance,  {  71.] 

S.  Same. 

An  uncle  orally  agreed  to  purchase  a  lot, 
erect  a  building  thereon,  and  convey  the  same  to 
a  niece.  A  lot  was  bought  and  a  house  erected 
thereon.  The  uncle  put  the  niece  in  possession 
thereof  as  her  property,  and  she  continued  to 
occupy  it  until  the  death  of  the  uncle,  when 
she  sought  to  specifically  enforce  the  contract 
Held,  that  the  contract  sufficiently  described  the 
land  intended  to  be  conveyed  to  authorise  a 
decree  for  specific  performance. 

4.  Samk  —  Obai.  Contbaots  —  Statdix  ot 
Fbauds. 

Where  the  refusal  to  convey  land  pursuant 
to  an  oral  contract  binding  one  to  convey  land 
to  another  operates  as  a  fraud  on  the  latter, 
an  action  for  specific  performance  is  not  barred 
by  Pub.  St  1901,  c.  215,  {  1,  prohibiting  the 
maintenance  of  an  action  on  a  contract  for  the 
sale  of  land  unless  the  same  is  In  writing,  etc. 
[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Specific  Performance,  $}  114-119.] 

5.  Same. 

As  the  niece  bad  no  adequate  remedy  at 
law,  and  the  retention  of  the  property  by  the 
executor  of  the  deceased  uncle  amounted  to  a 
fraud,  a  decree  for  specific  performance  waa 
warranted,  notwithstanding  Pub.  St  1901,  c. 
216,  S  1,  prohibiting  actions  on  contracts  for 
the  sale  of  land  unless  the  same  are  in  writing, 
etc. 

6.  wltkesses— cokpetbhot  —  husbard  ahd 
"Wife. 

A  husband's  interest  in  bis  wife's  prop- 
erty does  not  disqualify  him  from  being  a  wit- 
ness in  her  favor,  though  the  other  party  Is  an 
administrator  who  does  not  elect  to  testify, 
and  though  the  husband  is  a  party. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  60,  Witnesses,  {  417.] 

7.  Evidence — Hearsay   Evidence. 

Where  one  who  had  orally  agreed  to  convey 
land  to  a  wife  sent  her  husband  to  a  third  per- 
son to  arrange  for  a  transfer  of  the  property, 
the  testimony  of  the  third  person  that  the  hus- 
band came  to  him  for  the  purpose  of  arranging 
for  the  transfer  of  the  property  was  not  inad- 
missible as  hearsay. 

8.  Same— Self-Sebvino   Declabations. 

In  an  action  against  an  executor  to  compel 
specific  performance  of  a  contract  made  by  the 
testator  binding  him  to  buy  a  lot,  bnild  a  house 
thereon,  and  convey  the  same  to  a  third  person, 
the  widow  of  the  testator  cannot  testify  as  to 
what  the  testator  said  while  the  house  was  in 
process  of  construction  and  when  the  third 
person  was  not  present  the  declarations  of  the 
testator  being  in  his  favor,  and  not  in  any  way 
connected  with  the  erection  of  the  house  or  the 
purdiase  of  the  lot 

Exceptions  from  Superior  Court;  Cbamber- 
lain,  Judge. 

Writ  of  entry  by  Edward  L.  White  and 
another,  executors  of  William  H.  White,  de- 
ceased, against  William  H.  Poole  and  an- 
other, in  which  defendant  Wllllflm  H.  Pojle 


filed  a  disclaimer,  and  la  which  defendant 
Annie  L.  Poole  filed  a  bill  In  equity  for  the 
specific  performance  of  a  parol  contract  mad  3 
with  the  testator.  Facts  found,  decree  of 
specific  performance  awarded,  and  case  trans- 
ferred on  plaintiffs'  eyceptiona  Excepti<»i8 
overruled. 
See  62  Atl.  494. 

Jn  the  summer  of  1889  Mrs.  Poole,  beins 
then  In  poor  health,  decided  to  malce  her 
home  In  Cuba,  and  notified  White,  who  was 
her  uncle,  of  her  intention.  He  wanted  her 
near  him,  and,  in  order  to  induce  her  not 
to  remove  to  Cuba,  he  promised  that  If  ahe 
would  remain  in  ECanover  he  would  buy  a 
lot  they  should  both  approve,  erect  a  house 
upon  it,  and  give  her  the  land  and  building 
as  soon  as  the  house  was  finished.  His  of- 
fer was  accepted,  the  lot  was  selected,  he 
built  the  house  and  put  her  In  possession  of 
it  as  her  property,  and  she  has  occupied  it 
ever  since  under  a  claim  of  ownership.  It 
was  his  Intention  to  convey  the  property  to 
her,  but  he  died  in  November,  1903,  without 
doing  so.  In  1902,  White,  vritb  the  knowl- 
edge and  consent  of  Mrs.  Poole,  tried  to  ex- 
change the  house  and  lot  for  a  farm  In 
Hanover  which  he  thought  would  be  more 
suitable  tor  her  and  might  at  some  time  pro- 
duce an  Income,  and  this  was  one  reason  f.T 
his  failure  to  convey  the  property  to  her. 
When  the  case  came  on  for  trial  It  was  ruled 
that  the  plaintiff  In  the  bill  in  equity  should 
produce  her  evidence  In  support  of  the  al- 
legations thereof,  and  after  a  hearing  the 
court  made  a  decree  for  her  in  accordan-oe 
with  the  prayer  of  the  bill,  and  ordered  an 
entry  of  judgment  for  the  defendant  In  the 
action  at  law.  The  plaintiffs  in  the  action 
at  law  thereupon  moved  that  the  decree  and 
order  be  set  aside  and  that  Judgment  be  or- 
dered for  them  in  the  writ  of  entry.  The  mo- 
tion was  denied,  subject  to  exception.  The 
plaintiffs  offered  to  show  by  White's  widow 
that  while  the  house  was  In  process  of  erec- 
tion he  said  he  was  building  it  to  rent  The 
evidence  was  excluded,  and  the  plaintiffs  ex 
cepted.  William  H.  Poole  was  permitted  to 
testify  to  matters  happening  In  the  llfetim* 
of  White  in  so  far  as  they  tended  to  estab- 
lish his  wife's  claims,  and  she  was  permit- 
ted to  show  by  one  Storrs  that  her  husband 
came  to  him  shortly  before  White's  death 
for  the  purpose  of  arranging  for  a  transfer 
of  the  property  to  her.  To  both  of  thetse 
rulings  the  plaintiffs  excepted. 

Heniy  F.  Hollis  and  Prescott  F.  Hall,  for 
plaintiffs.  Smith  &  Smith  and  Edward  A. 
Lane,  for  defendants. 

YOUNQ,  J.  The  plaintiffs  claim  that  the 
fact  Mrs.  Poole  lived  in  the  house  for  three 
years  without  enforcing  her  agreement  with 
White  estops  her  to  set  It  up  now  that  he 
is  dead.  This  claim  has  no  merit  for  the 
court  has  found  that  the  reason  a  conveyance 
was  not  made  In  bis  lifetime  was  because 
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both  Wblto  and  Mn.  Poole  thought  a  farm 
would  be  better  tor  her,  and  that  as  soon  as 
tlMj  toand  they  could  not  trade  the  honae 
for  one  he  arranged  to  oonTciy  the  bonae  to 
her,  but  died  before  he  could  do  It 

The  teat  to  determine  whether  a  parol  con- 
tract is  definite  enough  to  anataln  a  decree 
for  specific  performance  la  the  same  that 
it  woald  be  If  the  contract  were  In  writing. 
4  Pom.  Bq.  Jur.  (Sd  Bd.)  i  1400.  A  written 
contract  Is  sufSclently  definite  whenever  it 
la  reasonably  certain  from  the  contract  it- 
self and  acta  the  parties  have  done  in  per- 
foraance  of  It  what  land  la  intended. 
Troup  V.  Troup,  8T  Pa.  149;  Work  v.  Welsh, 
160  111.  468,  43  N.  B.  719;  Ottumwa,  etc.,  Ry. 
T.  McWllllams,  71  Iowa,  164,  82  N.  W.  316; 
OretBtreet  t.  Blca,  4  Bush  (Ky.)  1,  M  Am. 
Dec.  279;  Bigelow  T.  Armes,  106  V.  S.  10, 
1  Sup.  Ct  83.  27  li.  Bd.  631.  When  the 
agreement  in  this  case  is  considered  in  oon- 
nectloa  with  what  the  parties  did  to  cany 
it  icto  ettect.  there  Is  no  doubt  as  to  the 
lai.l  to  which  It  relates;  consequently  the 
description  Is  sufficiently  definite  to  sustain 
the  bill  In  equity. 

If  the  plaintiffs'  refusal  to  convey  the  prop- 
erty  to  Mrs.  Poole  will  operate  as  a  fraud 
on  her,  her  action  Is  not  barred  by  section 
1,  c.  213.  Pub.  St  1901.  White  v.  Poole,  73 
N.  H.  408,  62  Atl.  494;  Weeks  v.  Lund,  68 
N.  H.  78,  81,  4S  Atl.  240;  Stllllngs  v.  StUl- 
tngs,  67  N.  H.  684,  42  AtL  271;  Brown  T. 
Drew,  67  N.  H.  669,  42  AtL  177;  Peters  v. 
Dickinson,  67  N.  H.  389,  32  Atl.  154;  Brown 
V.  Prescott,  63  N.  H.  61;  Seavey  v.  Drake, 
62  N.  H.  893;  Abbott  v.  Baldwin,  61  N.  H. 
683,  68B;  Johnson  v.  Bell.  68  N.  H.  895; 
Kidder  v.  Barr,  86  N.  H.  236,  265;  Bumham 
V.  Porter,  24  N.  H.  670,  580;  Ayer  v.  Hawk- 
es.  11  N.  H.  148;  TUton  v.  TUton,  9  N.  H. 
386;  Newton  v.  Swazey.  8  N.  H.  9;  Br.  St 
Pr.  I  463;  2  Sto.  Bq.  Jur.  |  761.  She  can. 
not  maintain  an  action  at  law  on  White's 
agreement  (Smith  v.  Phillips,  69  N.  H.  470, 
43  AtL  183),  nor  can  she  maintain  one  on  an 
loqtlled  promise,  unless  she  can  show  that 
he  received  a  benefit  from  what  she  did  In 
performing  the  contract  which  can  be  meas- 
ured in  money.  Cocheco  Aqueduct  Ass'n 
V.  Bailroad,  69  N.  H.  312.  She  clianged  her 
plans  for  life  at  White's  request,  and  al- 
though the  benefit  he  received  because  of  it 
may  have  been  worth  more  to  him  than  the 
house  and  lot,  still  it  has  no  money  value. 
Consequently,  unless  she  can  maintain  her 
bill,  the  plaintiffs  can  retain  both  the  prop- 
erty and  what  White  received  in  exchange 
for  It;  and  that  Is  sudi  a  fraud  on  her  as 
will  take  the  case  out  of  the  operation  of 
the  statute.  Weeks  v.  Lund,  69  N.  H.  78,  83, 
45  AtL  248;  Svanburg  v.  Fosseen,  76  Minn. 
860,  78  N.  W.  4t  48  L.  B.  A.  427,  74  Am.  St 
Rep.  490. 

A  husband's  interest  in  his  wife's  property 
does  not  disqualify  him  from  being  a  irlt- 
In  her  favor,  even  when  the  other  party 
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is  an  administrator  who  does  not  elect  to  tes- 
tify. Smith  V.  Wells,  70  N.  H.  49,  46  AU. 
51;  Noyes  v.  Marston,  70  N.  H.  7,  47  Atl. 
592;  Chase  v.  Pitman.  69  N.  H.  423,  4S  AtL 
671.  The  effect  of  Poole's  disclaimer  is  im- 
material. Although  he  cannot  ba  a  witness 
for  himself,  he  may  be  one  for  his  wife  trea 
If  he  Is  a  party  to  the  action.  Weston  v.  Bl- 
Uott  T2  N.  H.  433,  67  AU.  336. 

It  cannot  be  said  as  a  matter  of  law  from 
tb«  reported  facts  that  there  was  any  legal 
error  in  the  admission  of  Storrs'  testimony. 
If  White  sent  Poole  to  Storrs  to  arrange  for 
a  transfer  of  the  property  through  him, 
what  Storrs  testified  to  was  not  hearsay. 

The  plaintiffs  offered  to  show  by  Mrs. 
White  what  White  said  concerning  the  house 
when  Mrs.  Poole  was  not  iK^eent  Such 
evidence  was  inadmissible,  for  it  consists  of 
declarations  In  White's  favor;  and,  notwith- 
standing they  were  made  while  the  house 
was  In  process  of  construction,  they  were  not 
made  on  the  land,  nor  were  they  In  any  way 
connected  with  the  erecticm  of  the  house  or 
the  purchase  of  the  lot 

Exceptions  overruled.     All  concurred. 


MARTIN  et  al.  v.   SMITH   et  al. 
(Supreme  Judicial  Court  of  Maine.    Sept  26. 
1906.) 

1.  Deed— ExcEFTioNB— CoRSTBUcnoii. 

In  a  deed  of  conveyance  of  land  an  excep- 
tion in  the  covenant  of  freedom  from  incum- 
brances does  not  limit  the  extent  or  effect  of 
the  prior  unconditional  grant 

2.  Action— Equitable  DErcHSEs. 

The  statute  (Rev.  St  c.  84,  |  17,  et  seq.) 
does  not  authorize  the  court  In  an  action  at 
law  to  reform  a  written  instrument  to  correct 
mistakes  of  the  scrivener,  and  sndi  mistakes 
cannot  under  that  statute  be  held  a  legal  or 
equitable  defense  to  the  action. 

3.  Same— Stat. 

The  court,  however,  may  stay  an  actl<m 
at  law  for  a  reasonable  time  to  enable  a  party 
to  procure  a  reformation  of  the  instrument  by 
appropriate  decrees  In  equity. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  1,  Action,  f  746.] 

(Syllabus  by  the  Court) 

Report  from  Supreme  Judicial  Court 
Waslilngton  Clounty. 

Action  by  Blisha  S.  Martin  and  others 
against  Benjamin  L.  Smith  and  others. 
Case  reported.  Report  discharged,  and  ac- 
tion remitted  nisi  prioa. 

Real  action  to  recovw  possession  of  certain 
real  estate  In  the  town  of  Marion,  Washing- 
ton comity. 

Tried  at  the  January  twm,  1906,  of  the 
Supreme  Judicial  Court,  Washington  county. 
The  plaintiffs  introduced  in  evidence  a 
mortgage  of  the  demanded  premises,  given 
by  the  defendants  to  the  iriaintiffs  dated 
Deconber  11,  1902,  of  the  following  toior, 
to  wit: 

"Know  all  men  by  these  presents:  That 
we,  Ben].  L.  Smith  and  Abble  R.  Smith,  both 
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of  Marlon  In  said  county  and  state,  In 
consideration  of  four  hundred  twenty-five 
dollars  paid  by  E.  S.  Martin  &  Son  of  East- 
port  In  said  county  and  state,  the  receipt 
whereof  we  do  hereby  acknowledge,  do  here- 
by give,  grant,  bargain,  sell,  and  convey, 
unto  the  said  2.  S.  Martin  ft  Son,  their  heirs 
and  assigns  forever,  a  certain  lot  of  land 
situated  In  said  Marlon,  containing  about 
seventy  acres  with  the  building  and  Improve- 
ments thereon,  described  and  bounded  as 
follows : 

"[Description  of  premises  here  follows.] 

"To  have  and  to  hold  the  aforegranted 
and  bargained  premises  with  all  the  privi- 
leges and  appurtenances  thereof  to  the  said 
B.  8.  Martin  ft  Bon,  heirs  and  assigns  to 
their  use  and  behoof  forever. 

"And  we  do  covenant  with  the  said  gran- 
tee, their  heirs  and  assigns,  that  we  are  law- 
fully seized  in  fee  of  the  premises;  that  thef 
are  free  of  all  Incumbrances ;  except  a  mort- 
gage to  the  said  Abble  R.  Smith  that  we 
have  a  good  right  to  sell  and  convey  the 
same  to  the  said  grantee  to  hold  as  afore- 
said; and  tliat  we  and  onr  heirs  shall  and 
win  warrant  and  defend  the  same  to  the 
said  grantees,  their  heirs  and  assigns  forever, 
against  the  lawful  claims  and  demands  of  all 
persons. 

"Provided  nevertheless,  that  If  the  said 
BenJ.  L.  Smith  and  Abble  R.  Smith,  heirs, 
executors,  or  administrators  pay  to  the  said 
EL  S.  Martin  &  Son,  their  heirs,  executors, 
administrators  or  assigns,  the  sum  of  four 
hundred  and  twenty-five  dollars  in  three 
years  from  this  date,  viz.  $150.00,  Dec.  11th, 
1903,  $150.00,  Dec.  lltb,  1904,  $125.00,  Dec. 
11th,  1005,  in  settlement  of  the  notes  of  B.  h. 
Smith,  from  the  day  of  the  date  hereof,  with 
interest  on  said  sum  at  the  rate  of  five  per 
cratum  per  annum,  payable  annually,  then 
this  deed  shall  be  void,  otherwise  to  remain 
in  full  force. ' 

"In  witness  whereof,  we,  the  said  BenJ. 
L.  Smith  and  Abble  R.  Smith,  have  here- 
unto set  our  hands  and  seals  this  eleventh 
day  of  December  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  two." 

This  mortgage  was  duly  executed,  deliver- 
ed, and  recorded,  and  vras  duly  foreclosed 
for  nonpayment  as  shown  by  the  record. 

The  defendants  also  Introduced  in  evi- 
dence a  mortgage  of  the  demanded  premises 
given  by  the  defendant,  Benjamin  L.  Smith, 
to  Thomas  W.  Wood,  dated  January  1,  1900, 
of  the  following  tenor,  to  wit: 

"Know  all  men  by  these  presents:  That 
I,  BenJ.  L.  Smith  of  Marion  in  the  county  of 
Washington  and  state  of  Maine,  In  considera- 
tion of  the  snm  of  one  thousand  dollars  paid 
by  Thomas  W.  Wood  of  city  of  Boston  and 
state  of  Massachusetts,  the  receipt  whereof 
I  do  hereby  acknowledge,  do  hereby  give, 
grant,  bargain,  sell  and  convey,  unto  the 
said  Thomns  W.  Wood,  his  heirs  and  assigns 
forever,  a  certain  lot  of  land  situated  in 
■aid  Marion,  containing  about  seventy  acres 


with  the  buildings  and  improvements  tJiere- 
on,  described  and  bounded  as  follows^  vis: 
"IDescription  of  premises  here  follows.] 

"To  have  and  to  hold  the  aforegranted 
and  bargained  premises  with  all  the  privi- 
leges and  appurtenances  thereof  to  the  said 
Thomas  W.  Wood,  his  helra  and  assigns, 
to  bis  use  and  behoof  forever ; 

"And  I  do  covenant  with  the  said  Wood, 
bis  heirs  and  assigns,  that  I  am  lawfnlly 
seized  in  fee  of  the  premises;  that  they  ar« 
free  of  all  incumbrances;  except  twelve 
hundred  mortgage  to  Charles  EL  Oapen,  that 
I  have  good  right  to  sell  and  convey  the 
same  to  the  said  Thomas  W.  Wood  to  bold 
as  aforesaid ;  and  that  I  and  my  heirs  shall 
and  will  warrant  and  defend  the  same  to  the 
said  Wood,  his  heirs  and  assigns  forever, 
against  the  lawful  claims  and  demands  of  all 
persons. 

"Provided  nevertheless,  that  If  the  said 
Benjamin  L.  Smith,  his  heirs,  executors,  or 
administrators  pay  to  the  said  Thomas  W. 
Wood  his  heirs,  executors,  administrators 
or  assigns,  the  sum  of  one  thousand  dollars 
in  six  months  from  this  date,  then  this  deed 
as  also  one  certain  note  bearing  even  date 
with  these  presents,  given  by  the  said  Ben- 
jamin L.  Smith  to  the  said  Thomas  W. 
Wood,  to  pay  the  sum  and  Interest  at  the 
time  aforesaid,  shall  both  be  void,  otherwise 
shall  remain  in  full  force. 

"In  witness  whereof  I,  the  said  BenJ.  L. 
Smith  and  Abble  R.  Smith  wife  of  the  said 
BenJ.  L.  Smith  in  testimony  of  her  relinquish- 
ment of  ber  right  of  dower  in  the  aliovs 
described  premises,  have  hereunto  set  onr 
hands  and  seals  this  first  day  of  Jannaty  in 
the  year  of  onr  Lord  one  thousand  nine 
hundred." 

This  mortgage  was  also  duly  executed, 
delivered,  and  recorded. 

Thomas  W.  Wood,  to  whom  this  last- 
mentioned  mortgage  was  given,  was  the 
father  of  the  defendant  Abble  R.  Smith,  who 
is  the  wife  of  the  other  defendant,  Benjamin 
L.  Smith.  Said  Thomas  W.  Wood,  a  resi- 
dent of  Boston,  Mass.  at  the  time  of  his 
death,  died  testate  July  22,  1902,  t>equeathing 
the  last-aforesaid  mortgage  to  the  said  Abble 
R.  Smith  and  also  naming  ber  as  the  sole 
executrix  of  his  last  will  and  testament 
which  was  duly  probated  and  allowed,  and 
letters  testamentary  issued  to  ber. 

At  the  conclusion  of  the  testimony.  It  was 
agreed  to  r^>ort  the  case  to  the  law  court 
"for  that  court  to  pass  upon  and  decide  all 
questions  of  law  and  fact  Involved,  upon  so 
much  of  the  evidence  as  Is  legally  admis- 
sible." 

The  pith  of  the  case  appears  In  the  (^tn- 
ion. 

Argued  before  WISWELL,  O.  J.,  and  EM- 
ERY, WHITBHODSB,  SAYAOB,  PBABODT. 
and  SPEAR,  JJ. 

J.  H.  Gray  and  B.  B.  Jonah,  for  plaintiffs. 
J.  F.  Lynch  and  A.  D.  McFanl,  for  def^d- 
anta. 
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BMERT,  X  This  aictlon  is  reported  to  the 
law  court  for  decision  of  "^l  questions  of 
law  and  fact  Involved."  There  Is  no  limita- 
tion of  the  defense  to  any  pleadings,  and 
bence  the  court  can  give  effect  to  any  con- 
teitlon  in  defense  wblch  Is  supported  by  tb« 
evidence  and  could  have  been  pleaded  In  the 
action.  The  action  Is  a  writ  of  entry  or 
real  action,  and  tbe  plaintiffs'  title  and  right 
of  poasesslon  are  apparently  sustained  by  a 
foreclosed  mortgage  of  the  demanded  land 
fr«Hn  tbe  defendants  themselves.  Tbe  de- 
ftedants  contend,  however,  and  only  contend, 
(1)  that  tbe  mortgage  by  Its  terms  is  sub- 
ject to  a  prior  mortgage  now  held  by  one  of 
tbe  defendants,  and  which  both  claim  under 
oa  tbe  older  and  better  title;  and  (2)  that, 
if  the  mortgage  to  tbe  plaintiffs  la  not  in 
terms  subject  to  the  prior  mortgage,  It  does 
not  express  in  that  particular  what  was  in- 
tended by  both  mortgagors  and  mortgagees, 
vlx.,  that  It  should  be  subject  to  tbe  prior 
mortgage,  and  hence  it  should  now  be  held 
to  be  subject  to  that  mortgage. 

Tbe  first  contention  cannot  be  sustained. 
The  only  mention  of  a  prior  mortgage  in  the 
mortsage  deed  to  the  plaintiffs  is  in  tbe  cove- 
nant of  freedom  from  incumbrances,  as  fol- 
lows: "They  [the  premises]  are  free  of  all 
Incnmbrances  except  a  mortgage  to  the  said 
Abble  R,  Smith."  The  granting  clauses,  the 
habendum,  and  the  covenant  of  full  warranty 
are  unconditional  and  without  exception  and 
operate  to  convey  all  the  title  of  each  grantor 
without  exception.  The  exception  In  the 
covenant  of  freedom  from  Incumbrances  does 
not  limit  the  ^ect  of  the  prior  unconditional 
grant.  Maker  t.  Lazell,  83  Me.  662,  22  Atl. 
474.  23  Am.  St.  Rep.  795. 

The  second  matter  set  up  In  defense,  If 
true  In  fact,  is  not  an  available  defense  in 
this  action  even  since  tbe  statute  allowing 
equitable  defenses  to  be  pleaded  In  an  action 
at  law.  Rev.  St  c.  84,  {  17.  True,  the  stat- 
ute declares  that  the  defendant  may  plead 
in  defense  "any  matter  which  would  be 
ground  for  relief  In  equity,"  but  the  context 
shows  that  the  only  relief  to  be  granted  is 
"against  the  claims  of  the  plaintiflT';  that 
Is,  tbe  claims  made  In  tbe  action.  The  stat- 
ute doen  not  go  so  far  as  to  provide  for  the 
fl^arate  determination  of  a  legal  right  and 
of  a  distinct.  Independent,  equitable  right  in 
tbe  same  action  at  law,  and  then  for  setting 
off  the  Judgment  upon  tbe  equitable  right 
against  the  Judgment  upon  the  legal  right. 
The  equitable  matter  to  be  pleaded  in  tbe 
action  at  law  must  be  matter  of  defense  to  tbe 
plaintiffs'  claim,  not  matter  of  set-ofC,  not 
matter  constituting  ground  for  relief  In  equi- 
ty apart  from,  and  independent  of,  the  action 
ntlaw. 

In  this  action  the  plaintiffs  set  up  only  a 
legal  right  and  prima  facie  sustain  It  by 
an  effective  deed  of  conveyance  from  the  de- 
fendants themselves.  Without  some  matter, 
legal  or  equitable,  to  'upset  or  avoid  that 
deed  fbece  Is  no  defense  to  the  action.    The 


evidence  does  not  disclose  any  such  matter. 
Tbe  only  claim  made  affecting  the  deed  la 
that  in  drafting  it  there  was  omitted  one 
provision  the  parties  Intended  to  have  In- 
serted. Tbe  validity  of  the  deed  as  It  stands 
is  not  questioned,  and  its  effect  to  vest  title' 
and  right  of  possession  in  the  plaintiffs  la 
clear.  It  is  a  muniment  of  title  and  must  be 
given  effect  according  to  its  terms  in  any 
action,  legal  or  equitable,  until  duly  reformed 
80  that  Its  terms  shall  have  a  different  effect. 

The  procedure  to  reform  a  written  Instru- 
ment by  changing  its  language  to  such  as  tbe 
parties  intended  to  use,  or  to  change  its 
^ect  to  accord  with  their  intention,  has 
always  been  exclusively  in  equity,  and  nec- 
essarily in  equity,  in  those  Jurisdictions  where 
the  distinction  between  legal  and  equltabU 
procedure  still  prevails.  Winnlplslogee  Paper 
Co.  V.  Eaton,  64  N.  H.  234,  9  Atl.  221.  It  is 
evident  that  any  Judgment  at  law,  though  It 
might  avoid  the  deed  or  refuse  It  effect,  could 
not  reform  It  The  nature  of  the  right  of 
reformation  is  such  as  to  require  for  Its  en- 
forcement the  flexible  decrees  obtainable  by 
suits  In  equity. 

This  right  of  reformation  of  a  written  in- 
strument is  not  mere  matter  of  defense  to  an 
action  in  which  the  Instrument  is  set  up  as 
tbe  basis  or  source  of  a  right.  It  U  an  In- 
dependent affirmative  right  arising  as  soon 
as  the  instrument  Is  delivered.  Being  inde- 
pendent of  any  action  at  law  and  requiring 
decrees  in  equity  for  its  enforcement,  it 
should  be  enforced  by  a  separate  suit  in 
equity  and  not  interposed  as  an  equitable 
defense  to  an  action  at  law.  In  this  case 
the  sustainable  claim  of  the  defendants  (If 
it  should  prove  to  be  sustainable)  Is  not  that 
tbe  deed  is  void,  but  only  that  in  one  partic- 
ular its  language  falls  to  express  an  Intention 
of  tbe  parties.  If  this  be  so,  the  deed  is  not 
to  be  declared  void  nor  refused  effect  in  an 
action  at  law,  but  It  Is  to  be  reformed  so  that 
It  can  have  the  effect  Intended.  For  reasons 
above  given,  such  reformation  can  be  effected 
only  by  suit  and  decrees  in  equity.  The  stat- 
ute (Rev.  St  c.  84,  {  17)  does  not  go  so  far 
as  to  provide  that  It  shall,  or  even  may,  be 
done  In  an  action  at  law. 

Nor  can  such  reformation  be  effected  under 
section  16  of  the  same  statute  (chapter  84) 
which  provides  for  the  transformation  of  an 
action  at  law  Into  a  suit  in  equity  "when  it 
appears  that  the  rights  of  the  parties  can  be 
better  determined  and  enforced  by  a  Judg- 
ment and  decree  in  equity."  This  provision 
applies  only  to  the  rights  of  the  parties  which 
are  made  tbe  subject-matter  of  the  action 
at  law,  not  to  other  and  independent  rights. 
In  this  action  the  only  right  in  question  Is 
that  of  tbe  plaintiffs  to  the  possession  of  the 
demanded  land.  That  right,  if  it  exists.  Is 
a  pure  legal  right  to  be  enforced  by  Judg- 
ment and  execution  at  law.  Should  the  ac- 
tion be  transformed  into  a  suit  in  equity  in 
order  to  have  the  deed  reformed,  the  right 
of  possession  under  the  deed  as  reformed  Is 
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still  to  be  determined  and  enforced  by  Judg- 
ment and  execution  at  law.  In  Lewlston  t. 
Oagne,  88  Me.  896,  36  AtL  628,  begim  ud 
decided  after  the  passage  of  tbe  statute  (sec- 
tions 16  and  17),  the  action  waa  at  law  up- 
on a  tax  collector's  bond,  and  It  was  heard 
on  report  as  in  this  case.  It  appeared  In 
eyldence  ttiat  the  bond  was  Intended  to  cover 
the  year  1883,  but  by  mistake  had  been  writ- 
ten to  cover  the  year  1894.  The  court  said 
that  the  bond  must  be  reformed  by  process  In 
equity,  unless  the  parties  would  agree  to 
have  the  damages  assessed  as  if  tbe  bond 
were  written  for  the  correct  year. 

Though  we  cannot  consider  in  this  action 
the  question  of  how  or  whether  the  deed 
should  be  reformed,  we  think  tbe  defendants 
should  have  reasonable  opportunity  to  pre- 
s«it  that  question  by  suit  in  equl^  before 
judgment  in  this  action.  They  should  not 
be  derived  of  that  opportunl^  because  of 
this  opinion  that  It  could  not  be  presented 
here.  The  statute  Is  not  so  clear  as  to  make 
the  contrary  opinion  evidence  of  Ignorance 
or  carelessness.  The  report  will  therefore 
be  discharged,  and  this  action  remitted  to 
nisi  prluB  to  be  continued  for  a  reasonable 
time  to  enable  the  defendants  to  present  by 
suit  in  equity  their  claim  to  have  the  deed 
reformed. 

So  ordered. 


BTATB  V.  FAHHY. 

(Court  of  General  Sessions  of  Delaware.    New 
OaaUe. .  Dec.  8,  1904.) 

iRTOXIOATTIfO   LlQUOBS—OrFEIIBKS— SALES  TO 
MiRORS— Dernsxs. 

A  licensed  liquor  dealer,  selling  liqnor  to  a 
minor,  violates  the  law,  unless  he  uses  all  rea- 
sonable means  under  the  circumstances  to  ascer- 
tain the  age  of  the  minor,  and  honestly  believes 
that  he  is  of  full  age,  and  is  deceived ;  but  if  the 
dealer  takes  advantage  of  any  information  which 
he  may  have,  without  exercising  reasonable  dili- 

Snce   in   acquiring   accurate   mfonnatlon,    for 
•  purpose  of  evading  the  law,  ha  is  guilty. 
[Ed.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  liquors,  {}  171,  172.] 

Edward  J.  Fataegr  was  Indicted  and  tried 
for  selling  liquor  to  a  minor.  Verdict  of  not 
guilty. 

Indictment  for  unlawfully  selling  intoxicat- 
ing liquor,  to  wit,  lager  beer,  to  John  M.  Grem- 
tnger,  a  minor,  at  the  defendant's  hotel  in 
the  town  of  Odessa,  in  New  Castle  county, 
on  or  about  the  Ist  day  of  August,  1904.  At 
the  trial,  it  was  admitted  by  the  respective 
counsel  that  the  defendant  on  the  day  in 
question  was  the  proprietor  and  licensee  of 
the  hotel  in  Odessa  referred  to  in  the  in- 
dictment, and  had  a  proper  license  to  sell 
Intoxicating  liquor  therein.  It  appeared 
from  tlie  evidence  tliat  at  the  time  the  de- 
fendant sold  said  liquor  to  Bremlnger  he 
was  not  qtflte  18  years  old;  that  the  defend- 
ant asked  him  how  old  he  was,  and  that 
he  replied  he  was  21  years  old;  and  tliat  the 
defendant  thereupon  sold  him  the  liquor,  but 
that  ai'terwarOs,  the  defendant  having  a«- 


I  certalned  that  Gremlnger  was  a  minor,  he 
refused  to  sell  him  liquor.  It  was  contend- 
ed on  t>ehalf  of  the  defendant  that  he  had 
used  all  proper  and  reasonable  diligence 
to  ascertain  whether  Gremlnger  was  a  minor 
at  the  time  of  said  sale  to  him,  and  that  he 
was  deceived  by  the  false  statement  of 
Gremtoger  as  to  his  age,  and  that  tills  con- 
stituted a  defense  to  tbe  charge  against  him. 
On  behalf  of  the  state  it  was  insisted  that 
it  was  wholly  Immaterial  whether  Gremln- 
ger at  the  time  of  the  sale  had  or  had  not 
falsely  represented  that  he  was  21  years  old, 
that  a  licensed  vender  of  intoxicating  liquor 
takes  the  risk  of  selling  to  minors,  and  that 
if  he  is  deceived  as  to  the  age  of  a  minor  he 
is  none  the  less  liable. 

Argued  before  LORE,   C.  J.,  and  SPRU- 
ANCE,  and  GRTJBB,  JJ. 

Roljert  H.  Richards,  Deputy  Atty.  GetL,  for 
the  State.    Waiter  H.  Hayes,  for  defendant 

GRUBB,  J.  (charging  jury).  Under  this 
indictment  Edward  J.  Fahey  is  charged  with 
unlawfully  selling  intoxicating  liquor,  to  wit. 
lager  beer,  to  one  John  M.  Gremlnger;  the 
said  Jolm  M.  Gremlnger  then  and  there  be- 
ing a  minor  under  the  age  of  21  years.  Tou 
are  to  be  satisfied,  in  the  first  place,  that 
Edward  J.  Fahey,  on  or  about  the  time 
mentioned,  did  sell  intoxicating  liquor,  vis.. 
lager  beer,  to  John  M.  Gremlnger.  If  you 
are  satisfied  from  the  evidence  that  he  did 
sell  the  said  lager  beer  to  Jolm  M.  Gremln- 
ger, then  you  are  further  to  be  satisfied  that 
at  the  time  of  such  sale  Gremlnger  was 
under  the  age  of  21  years.  Tlu  court  tiave 
reached  the  conclusion  that  the  seller  of 
the  liquor  is  not  absolutely  bound  to  know 
the  age — that  is,  whether  the  purchaser  la 
under  21  years  of  age — but  ha  is  bound  to 
use  all  reasonable  means  for  ascertaining  tbe 
fact  whether  he  is  under  the  age  of  21  at 
the  time  of  the  alleged  sale.  It  Is  for  you 
in  this  case  to  determine,  first,  whether  tlie 
lager  beer  was  noii  to  him,  and,  secondly, 
U  so,  whether  Edward  J.  Fahey  used  all 
the  means  reasonably  necessary  to  ascertain 
and  know  whether  or  not  he  was  under  the 
age  of  21  years.  It  he  did  use  all  the  reason- 
able means  necessary  under  the  circum- 
stances to  ascertain  whether  he  was  of  the 
age  of  21  or  not,  and  honestly  believed  that 
he  was,  and  was  deceived,  then  you  may 
render  a  verdict  of  not  guilty.  We  further 
say  to  you  tlut  this  law  was  made  for  the 
protection  of  minors  against  tbe  use  of  in- 
toxicating liquors,  and  that  if  the  liquor 
dealer  takes  advantage  of  any  information 
which  he  may  have,  without  having  exer- 
cised reasonable  care  and  diligence  In  ac- 
quiring accurate  Information  under  all  the 
circumstances,  for  the  purpose  of  avoiding 
his  duty,  or  as  a  cover  for  tbe  violation  of 
this  law,  then  he  would  bo  guilty  under  tbe 
law. 

Verdict,  not  guUtr. 
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ALVBS  T.  NEW  XOBK,  N.  H.  &  H.  B.  (X>. 
(Sapremt  Oonrt  <rf  Bhode  bland.    Jnne4,1908.) 

HABTKB  and  BEBVAIIT— IMJITBIES  TO   SXBTANT 

— Dkfxcxivs  Afpuahckb— Kjiowuedob  or 

OXTECT. 

An  employe  cannot  recover  from  a  rail- 
road oompany  for  injaries  caused  by  the  break- 
ing of  the  handle  of  a  hand  car  by  reason  of 
defects  in  that  portion  of  the  handle  which  is 
fastened  in  an  iron  socket,  and  which  cannot 
be  diacoyered  without  removinf  'it  from  the 
socket,  in  the  absence  of  proof  of  actual  knowl- 
edge of  the  defect. 

[Bd.  Note.— For  cases  in  p<rfnt,  see  Cent  Dig. 
ToL  34.  Master  and  Servant,  it  243,  246,  246.] 

Tmpan  on  the  case  by  Manuel  Alves 
against  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company.  Judgment  was  ren- 
dered la  favor  of  defendant  Heard  on  peti- 
tion for  new  trial.  Petition  denied,  and  cause 
raiDltted  to  superior  court  with  direction  to 
enter  Judgment  on  verdict. 

Afgned  before  DOUGLAS,  O.  J.,  and  DU- 
BOIS, JOHNSON,   and  PABKHUBST,  JJ. 

Clark  Bnrdlck,  for  plaintiff.  William  P. 
Sheffield,  Jr.,  Max  Levy,  and  William  B.  Har- 
Tey,  for  defendant 

DOnOLAS,  C.  J.  The  plaintiff  in  Hils  case 
was  assisting  in  propelling  a  hand  car  of  the 
defendant  corporation.  He  stood  with  his 
tM«dc  towards  the  front  end  of  the  car  and 
held  a  wooden  bar  which  passed  across  the 
car,  through  iron  sockets,  where  it  was  fixed 
by  screws  passing  through  the  iron  and  Into 
the  wood.  As  the  bar  was  lifted  it  broke  off 
Inside  the  socket  which  was  nearest  to  the 
plaintiff.  By  the  breaking  of  the  bar  as  be 
was  pressing  upwards  he  lost  his  balance 
and  fell  upon  the  roadbed,  and  the  car  ran 
over  bim  and  Injured  him.  At  tbe  trial  of 
the  cause  in  the  common  pleas  division,  at  the 
close  of  the  plaintiff's  testimony,  a  verdict 
was  directed  for  tbe  defendant,  and  tbe 
plaintiff,  having  duly  excepted  thereto,  brings 
his  petition  for  a  new  trial.  He  alleges,  also, 
certain  exceptions  to  the  exclusion  of  evi- 
dence which  he  has  not  insisted  upon. 

We  think  tbe  plaintiff  failed  to  make  out 
a  case  for  the  Jury.  Tbe  accident  was  caused 
hy  a  defect  in  tbe  bar  which  was  not  obvious 
and  which  could  not  have  been  discovered 
without  removing  the  screws  and  examining 
title  parts  of  the  bar  which  were  concealed 
by  tbe  sockets.  In  Jones  v.  N.  T.,  N.  H.  & 
H.  B.  Co.,  20  B.  I.  210,  87  Atl.  1033,  it  was 
held  to  be  tbe  duty  of  a  railroad  company  to 
discover  and  remedy  a  defect  in  its  cars 
which  could  be  discovered  by  reasonable  in- 
spection; but  we  cannot  say,  as  matter  of  law, 
that  such  an  Inspection  as  might  have  discov- 
ered the  defect  in  this  bar  is  required  of  the 
company.  In  Bums  v.  N.  Y.,  Prov.  &  Boston 
B.  B.  Co.,  20  B.  I.  789,  38  At].  926,  it  was 
held.  In  tbe  absence  of  testimony  that  It  Is 
customary  for  railroad  companies  (or  that 
prudent  men  engaged  in  operating  railroad 
trains  have  ever  considered  it  essential)  to 


remove  the  spindles  from  the  drawbars  for 
the  purpose  of  inspecting  them,  that  it  was 
not  negligence  to  omit  an  Inspection  of  tba 
spindle  In  that  manner. 

We  think  the  principle  of  tbe  latter  case 
is  decisive  of  the  case  at  bar.  The  exact 
question  was  presetted  in  Louisville  &  N.  B. 
Co.  V.  Hinder  (Ky.)  30  S.  W.  399  and  tba 
court  held  that  "an  employfi  cannot  recover 
from  a  railroad  company  for  injuries  caused 
by  the  breaking  of  the  handle  of  a  hand  car 
b7  reason  of  defects  in  tliat  portion  of  the 
handle  which  is  fastened  in  an  iron  socket, 
and  which  cannot  be  discovered  without  re- 
moving It  from  tbe  socket.  In  tbe  absence  of 
proof  tbat  the  company  had  actual  knowl- 
edge of  this  defect,"  and  held  that,  on  tbe 
closing  of  the  plaintiff's  testimony,  a  verdict 
should  have  been  directed  for  tbe  defendant 

The  petition  for  a  new  trial  is  denied,  and 
tbe  cause  is  remitted  to  tbe  superior  court, 
with  direction  to  enter  Judgment  upon  tba 
verdict 


BBRGBB  T.  PENNSYLVANIA  B.  00. 

(Supreme   Court  of  Bhode  Island.     May  28, 
1906.) 

GOKPOBATIORS— FOKKION  OOBPOBATIORS— DO- 

MO  Btrsirass  Withui  thx  State. 
A  fordgn  railroad  oonwration,  not  owning 
or  operating  any  railroad  in  the  state,  but  em- 
ployine  an  agent  to  solicit  in  the  state  freight 
for  nltimate  shipment  over  Its  lines  wholly  ont- 
side  tlie  state  is  not  doing  business  within  the 
state  within  Court  and  Practioe  Act  1906,  p. 
166,  c.  29.  I  626,  authorising  the  service  of 
summons  in  actl(His  against  foreign  corpora- 
tions d(ring  buBiness  in  the  state,  and  it  is  not 
snbject  to  the  Jurisdiction  of  the  courts  of  the 
state. 

Action  by  Jacob  Berger  agahist  the  Penn- 
aylTania  Bailroad  Company.  Heard  <m  de- 
murrer to  the  plea  to  fhe  Jurisdiction  for  in- 
sufflcimcy  of  tbe  service  of  summons.  De- 
murrer overruled,  and  the  plea  to  the  Jurisdio- 
tlon  sustained. 

Argued  before  DOUOLAS,  C  J.,  and  DU- 
BOIS, BLODOBTTT,  JOHNSON,  and  PABK- 
HUBST, JJ. 

Page,  Page  &  Cusbing,  for  plaintiff.  Til- 
llngbast  &  Murdock,  for  defendant 

PEB  CUBIAM.  This  Is  an  action  origi- 
nally brought  in  tbe  district  court  of  the 
Sixth  Judicial  district  by  Jacob  Berger,  a 
resident  of  Providence,  state  of  Bhode  Island, 
against  the  Pennsylvania  Bailroad  Company, 
a  foreign  corporation  having  Its  principal 
office  In  Philadelphia,  la  tbe  state  of  Penn- 
sylvania, for  falling  to  deliver,  in  the  dis- 
charge of  its  obligations  as  common  carrier, 
12  bales  of  feathers  to  the  plaintiff  In  New- 
ark, N.  J.  The  declaration  alleges  that  on 
December  12,  1904,  the  plaintiff  delivered  to 
the  New  York,  New  Haven  &  Hartford  Rail- 
road Company,  a  corporation  doing  business 
in  Rhode  Island,  as  a  common  carrier  of 
freight,  12  bales  of  feathers,  consigned.  In  tbe 
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btU  of  lading  Issued  by  tbe  said  New  Tork, 
New  Haven  &  Hartford  Railroad  Company, 
to  the  plaintiff  at  Newark,  in  the  state  of 
New  Jersey;  that  the  defendant,  tb«  Penn- 
sylyanla  Railroad  CJompany,  a  connecting 
carrier  of  and  with  the  said  New  York,  New 
Haven  &  Hartford  Railroad  Company,  receiv- 
ed the  said  bales  of  feathers  from  the  said 
New  York,  New  Haven  &  Hartford  Railroad 
Company,  at  some  point  between  said  Prov- 
idence and  said  Newark,  and  that  It  failed  to 
deliver  the  bales  in  question  to  the  plalntlCF 
or  his  authorized  agent.  Service  of  the  writ 
of  summons  was  made  by  copy  "at  the  office 
of  the  withln-named  defendant  corporation 
in  the  hands  and  possession  of  a  clerk  em- 
ployed by  said  defendant  within  my  precinct" 
The  defendant  flies  a  plea  to  the  Jurisdiction 
in  which  It  sets  forth  that  the  defendant  com- 
pany, a  common  carrier,  is  a  foreign  corpora- 
tion, having  its  principal  office  In  Philadel- 
phia in  the  state  of  Penm^lvanla ;  that  It 
does  not  own,  control,  or  operate  any  line 
of  railroad  or  other  means  of  transportation 
In  the  state  of  Rhode  Island,  and  that  it  has 
no  means  whatsoever  of  conducting  its  said 
business  In  said  state  of  Rhode  Island;  that 
It  has  and  does  solicit,  in  the  state  of  Rhode 
Island,  freight  for  oltimate  shipment  over 
its  lines  of  railway  running  from  Jersey 
City  In  the  state  of  New  Jers^;  that  Its 
district  freight  solicitor  ht  the  state  of  Rhode 
Island  has  an  office  at  No.  4  Westminster 
street,  in  the  city  of  Providence,  over  which 
is  a  sign  reading  "Pennsylvania  Railroad 
Freight  Agency";  that  the  district  freight 
solicitor  of  the  defendant  solicits  consignors 
of  freight  to  have  their  bills  of  lading  direct 
that  freight  for  points  beyond  said  Jersey 
City  shall  be  delivered  to  the  corporation  at 
said  Jersey  City;  and  that  consignors  of 
freight  in  the  state  of  Rhode  Island  receive 
the  bill  of  lading  of  the  New  York,  New  Ha- 
ven &  Hartford  Railroad  Company. 

To  this  plea  the  plaintiff  demurs,  and  the 
questlcm  raised  I«  whether  or  not  there  has 
been  such  service  of  legal  process  upon  the 
defendant  corporation  as  to  make  It  answer- 
able to  the  plaintiff  In  the  courts  of  this 
state,  in  conformity  with  the  provision  of 
Court  and  Practice  Act  1905,  p.  155,  a  29,  J 
626,  as  follows:  "And  when  a  writ  of  sum- 
mons shall  be  issued  against  a  foreign  corpo- 
ration doing  business  In  this  state,  It  shall 
be  served  by  leaving  an  attested  copy  thereof 
with  any  clerk  or  agent  In  this  state  of  such 
corporation,  or  with  the  attorney  of  such 
corporatk>n  appointed  under  the  law  upon 
whom  service  may  be  made  as  against  such 
corporation." 

The  validil7  of  the  service  of  the  writ  In 
this  case  depends  upon  the  question  whether 
the  defendant  corporation  was  "doing  busi- 
ness" in  this  state  within  the  meaning  of  sec- 
tion 626  of  the  court  and  practice  act,  the 


sole  dnty  of  its  agent  here  being  to  solicit  cus- 
tomers to  Instruct  the  carrier  who  should 
transport  their  merchandise  to  Jersey  City  to 
deliver  their  consignments  there  to  the  de- 
fendant for  further  transportatioa.  We  do 
not  so  Interpret  the  statute.  It  cannot  be 
said  that  a  corporation  whk^  is  merely  so- 
liciting contracts  to  begin  and  continue  en- 
tirely out  of  this  state  is  doing  business  in 
the  state.  If  It  were  so,  every  corporation  lo- 
cated outside  this  state  which  should  Insert 
In  a  Rhode  Island  newspaper  an  advertise- 
ment of  its  business  would  come  equally  with- 
in the  purview  of  the  act.  It  has  be«i  re- 
peatedly held  that  "when  service  Is  made 
within  the  state  upon  an  agent  of  a  foreign 
corporation.  It  Is  essential  in  order  to  support 
the  Jurisdiction  of  the  court  to  render  a  per- 
sonal Judgment,  that  it  Aould  appear  •  •  * 
that  the  corporation  Is  engaged  In  business  In 
the  state."  St  Clair  v.  Cox,  106  U.  S.  350^ 
1  Sup.  Ot  354,  27  L.  B3d.  222  (statute  of  Mich- 
igan), and  cases  Infra.  The  mere  solicitation 
of  business  by  agents  of  a  foreign  corpora- 
tion Is  not  such  "doing  business"  within  the 
state-  as  to  subject  the  foreign  corporation 
to  the  Jurisdiction  of  the  courts  of  the  state 
In  which  the  business  Is  solicited.  Boardman 
V.  S.  S.  McClure  Oo.  (C.  C.)  128  Fed.  614 
(statute  of  Minn.) ;  Crocker  v.  Muller  (Sup.) 
83  N.  Y.  Supp.  189;  Vaughan  Machine  Co. 
V.  Lighthouse  (Sup.)  71  N.  Y.  Supp.  799 ;  Har- 
graves  Mills  v.  Harden  (Sup.)  56  N.  Y.  Supp. 
937;  Cummer  Lumber  Co.  v.  Ab.  M.  F.  Ins. 
Oo.  (Sup.)  78  N.  Y.  Supp.  668;  Am.  Con- 
tractor Pub.  Oo.  V.  Bagge  (Sup.)  91  N.  Y. 
Supp.  73;  Harvard  Oo.  v.  Wlcht  (Sup.)  91 
N.  Y.  Supp.  48;  Milllken  T.  Fullerton  (Sup.) 
91  N.  Y.  Supp.  1104;  Doe  v.  Springfield  Boi- 
ler &  Mfg.  Co.,  101  Fed.  684,  44  C.  C  A.  128; 
Beard  v.  U.  &  A.  Pub.  Ca,  71  Ala.  60;  Sul- 
livan V.  Sullivan  Timber  Co.,  103  Ala.  371, 
15  South.  941,  25  L.  R.  A.  543;  International 
Cotton  Seed  Oil  Oo.  v.  Wheekx:k,  124  Ala. 
367,  27  South.  517.  The  same  rule  has  been 
repeatedly  applied  to  railroad  corporations, 
having  agencies  like  the  one  in  the  case  at 
bar,  where  the  agent  has  no  power  to  mak« 
contracts  of  any  kind,  but  only  the  right 
to  solicit  business  to  be  done  entirely  out  of 
the  state.  N.  K.  Falrbank  &  Co.  v.  Cincin- 
nati, N.  O.  &  T,  P.  Ry.  Co.,  54  Fed.  420, 
4  C.  O.  A.  403,  38  L.  E.  A.  271;  Wall  t. 
Chesapeake  &  Ohio  Ry.  Oo.,  95  Fed.  398,  87 
C.  a.  A.  129. 

We  see  no  reason  to  differ  from  the  princi- 
ples laid  down  In  the  above  cases,  and  we  find 
no  authority  cited  by  the  plaintiffs  attorn^ 
In  this  case  which  In  any  way  Impugns  them. 

The  demurrer  to  the  defendant's  plea  to 
the  Jurisdiction  must  be  overruled.  The  de- 
fendant's plea  to  the  Jurisdiction  la  sustained, 
and  the  case  Is  remanded  to  the  district 
court  of  the  Sixth  Judicial  district  with  di« 
rectlon  that  the  sams  be  dlsmiased. 
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ICAOOlfBBR   V.  STATB  BOABD  OF 
HEALTH. 

(Supreme  Court  of  Rhode  Island.     June   IB, 
1906.) 

1.  Etidbncb-^tjdioiai.  NOTICl. 

In  proceedings  to  revoke  a  certificate  to 
practice  medicine,  it  was  insufficient  for  tlie 
board  of  healtti  merely  to  introduce  eTldence 
that  the  practitioner  had  advertised  to  attain 
certain  results  and  care  of  diseases  by  the  ap- 
plication of  alleged  electrical  devices,  as  the 
court  could  not  take  Judicial  notice  uiat  such 
claima  were  false,  bat  was  bound  to  form  its 
jadgment  on  such  matters  solely  on  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  20,  Elvidence,  |  8.] 

2.  PhTSIOIANB  and  STntOKORfl. 

In   proceedings  by  a  board  of  health  to 
revoke  a  oertiiicate  to  practice  medicine,  evi- 
dence examined,  and  held  InsufBdent  to  warrant 
a  revocation. 
Blodgett,  J.,  dissenting. 

Appeal  from  State  Board  of  Health. 

Proceedings  by  the  State  Board  of  Health 
against  William  B.  Macomber  to  revoke  his 
cotlflcate  to  practice  medicine.  From  the 
decision  of  the  board  rev(dclng  hia  certifi- 
cate, said  MaccHnber  appeals.  Decision  over^ 
nded. 

Argued  before  D0T7OLAS,  O.  J.,  and  DU- 
BOIS. "PUODQETT,  JOHNSON,  and  PABK- 
HUKST,   JJ. 

Cassnls  L^  Kneeland,  for  appellant  Henry 
W.  Oreenongh,  Asst.  Atty.  Qen.,  for  State 
Board  of  Health. 

PARKUL'KST,  J.  The  appellant  was  no- 
tified, by  notice  dated  March  20,  1905,  to  ap- 
pear befbre  the  State  Board  of  Health  on 
the  23d  day  of  March,  1905,  to  show  cause 
why  hia  certificate  to  practice  medicine  In 
the  state  of  Rhode  Island  should  not  be 
revoked,  nnder  chapter  166  of  the  General 
Laws  of  1896;  and  on  said  23d  day  of  March 
said  appellant  did  appear,  and  the  said  board, 
after  bearing  evidence  for  and  against  the 
said  appellant,  on  the  charges  preferred 
against  him  by  the  secretary  of  the  said 
board,  and  hearing  the  argniments  of  counsel 
on  his  behalf,  fonnd  that  the  said  appellant 
was  gailty  of  gross  onprofesslonal  conduct, 
and  of  conduct  of  a  character  likely  to  de- 
ceive and  defraud  the  public,  and  that  In  Its 
opinion  said  appellant  was  an  unfit  person 
to  practice  medicine  In  this  state,  and  that 
tba  certificate  heretofore  granted  to  said  ap- 
pelant to  practice  medicine  In  this  state 
was  tbereby  revoked;  and  so  notified  the 
appellant  B>om  the  decision  of  the  said 
board  the  said  appellant  appealed  to  this 
court  under  chapter  165,  {  5,  of  the  General 
Laws  of  this  state. 

A  careful  examination  of  the  testimony  pre- 
sented to  us  in  this  appeal  does  not  In  our 
vplnlon,  furnish  sufllclent  ground  upon  which 
we  can  support  the  finding  of  the  State 
Board  of  Health  that  the  appellant  was 
guilty  of  "gross  unprofessional  conduct"  or 
of  "coDdoct  of  a  character  likely  to  deceive 


and  defraud  the  pablic."  ▲  number  of  ad- 
vertisements from  Providence  papers  relat- 
ing to  cures  or  alleged  cures  said  to  bava 
been  made  by  use  of  the  "Electrlcure,"  a 
device  for  which  one  David  S.  Fraser  was 
agent  in  this  state,  an  produced  by  the 
State  Board,  upon  a  few  of  which  appear 
the  name  of  the  appellant  as  "specialist" 
or  as  "physician  In  charge";  also  certain 
circulars  and  advertisements  purporting  to 
explain  the  "Electricure,"  and  exploiting  in 
glowing  terms  its  powers  in  the  cure  of  nu- 
merous diseases.  It  Is  evidently  the  intention 
of  the  State  Board  that  this  court  shall  infer, 
from  the  language  of  these  various  adver- 
tisements, that  the  statements  theroln  con- 
tained are  untrue,  that  the  claims  made  are 
extravagant  and  therefore  likely  to  "deceive 
and  defraud  the  public,"  and  that  Dr.  Ma- 
comber, the  aK>eIlant  by  allowing  bis  name 
to  appear  upon  some  of  tbem  or  by  dis- 
tributing some  of  them  to  bis  patients  or  to 
Inquiring  parties,  has  been  g;uilty  of  conduct 
as  above  set  fortlL  Unfortunately,  however, 
the  State  Board  has  not  seen  fit  to  offer  any 
testimony  to  show  that  any  one  of  the  state- 
ments set  forth  Is  untrue  In  fact  or  even  that 
it  Is  extravagant  or  misleading,  or  tending  to 
"deceive"  or  "defraud  the  public."  The  evi- 
dence Is  submitted  to  this  court  as  if  the 
court  wera  a  body  of  medical  experts  fully 
qualified  to  pass  upon  all  the  numerous  medi- 
cal questions  Involved.  It  is  hardly  neces- 
sary to  say  that  this  court  disclaims  such 
qualification  and  cannot  take  Judicial  notice 
of  such  matters,  but  Is  bound  to  form  its 
Judgments  in  such  matters  solely  upon  evi- 
dence adduced  before  It 

Again,  with  regard  to  the  device  known 
as  the  "Electrlcure,"  about  which  the  State 
Board  of  Health  seems  to  desire  us  to  Infer 
that  It  Is  a  deception  and  a  fraud,  the  board 
Is  satisfied  to  place  before  us  the  evidence 
of  a  single  application  of  this  device  to  a 
person  not  shown  to  have  been  suffering  from 
any  disease,  and  not  shown  to  be  of  any 
expert  capacity  in  the  observation  or  in- 
vestigation of  devices  of  this  character,  and 
desires  us  to  infer,  from  the  apparently 
negative  character  of  this  single  experiment 
that  the  repeated  application  of  this  device, 
according  to  the  directions  given  by  its  In- 
ventor, is  of  no  value  to  the  patient  and 
therefore  Is  a  fraud  and  tends  to  "deceive 
and  defraud  the  public."  This  evidence  is 
purely  negative,  and  does  not  assist  the  court 
In  coming 'to  any  conclusion  regarding  the 
value  or  want  of  value  of  the  device  In 
question.  As  to  the  mechanical  efficiency 
of  the  "Electrlcure,"  whether  or  not  it  Is 
capable  of  producing  an  electric  current  or 
"thermal  electricity,"  it  would  have  been 
very  simple  to  have  subjected  the  device  to 
the  examination  of  well-known  electrical  ex- 
perts, under  the  conditions  named  in  the 
circulars,  and  to  have  shown  whether  or  not 
in  fact  any  such  electrical  energy  was  pro- 
duced; but  the  board  has  not  seen  fit  to  do 
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this,  the  test!  applied  not  having  been  made 
by  persons  qnallfylng  as  experts,  and  snch 
tests  as  were  applied  appearing  to  be  only 
partial  and  not  In  accordance  with  the  con- 
ditions 8i)eclfled  In  the  directions  for  nse. 

The  most  cogent  evidence  to  show  that  the 
appellant  had  been  gnllty  of  "gross  nnpro- 
fesstonal  conduct  and  of  conduct  of  a  char- 
acter likely  to  deceive  and  defraud  the  pub- 
lic" would  have  been  evidence  from  some 
one  or  more  persons  that  be  or  they  had  been 
actually  deceived  or  defrauded,  had  been  led 
Into  expense  without  adequate  benefit,  or 
had  been  told  that  they  would  be  cured  of 
any  of  the  various  diseases  mentioned,  and 
had  taken  the  treatment  without  results,  or 
with  bad  results;  or  that  the  statements 
made  as  to  cures  actually  efCected  were  In 
fact  untrue.  The  board  has  produced  no  evi- 
dence of  this  character;  but,  on  the  contrary, 
the  aK)eIlant  has  produced  seven  witnesses 
of  apparent  respectability  and  Intelligence, 
none  of  whom  are  In  any  wise  discredited 
or  impeached  or  contradicted,  and  all  of 
whom  testify  to  Bubstantlal  relief  or  cure 
of  serious  disorders  or  disabilities.  Dr. 
Macomber  himself  In  his  testimony  shows 
that  he  did  not  in  any  instance  attempt  to 
"deceive"  or  "defrand"  his  patients  by  any 
extravagant  daims  or  promises,  and  that  he 
did  not  demand  pay  from  them  unless  they 
themselves  were  satisfied  with  the  treatment 
and  its  results. 

On  the  whole  case,  while  the  t>oard  has 
succeeded  In  raising  some  considerable  sus- 
picion in  our  minds  as  to  the  matters  la 
question,  we  are  satisfied  that  the  evidence 
Is  not  sufficient  to  warrant  the  revocation 
of  the  appellant's  certificate,  in  that  it  does 
sot  show  that  the  appellant  was  guilty  of 
such  conduct  as  charged. 

The  decision  of  the  State  Board  of  Health 
Is  overruled. 

BLODGBTT,  J.  (dissenting).  I  am  nnable 
to  agree  with  the  conclusion  to  which  my 
Brethroi  have  come,  that  the  evidence  does 
not  show  "that  any  one  of  the  statements  set 
forth  is  untrue  in  fact,  or  even  that  it  is 
extravagant  or  misleading  or  tending  to  'de- 
ceive or  defraud  the  public:' "  To  my  mind 
the  evidence  establishes  each  of  these  propo- 
sitions, and  I  shall  therefore  Indicate,  at 
some  length  it  may  be,  the  undisputed  evl- 
doice  upon  which  I  feel  constrained  to  dis- 
sent from  the  opinion  of  the  majority  of  the 
oonrt 

In  the  first  place,  it  is  undisputed  that 
the  appellant,  Macomber,  used  the  device 
Imown  as  the  "Electrlcure,"  and  that  be  dis- 
tributed generally,  and  gave  to  the  secretary 
of  the  State  Board  of  Health,  the  "Blue 
Book"  (Exhibit  15),  which  contains,  inter 
alia,  the  following  statements:  "The  Electri- 
cure  •  ♦  •  Absolutely  Cures  Consump- 
tion, Female  Complaints,  Paralysis,  Rheu- 
matism, Heart  Disease,  and  all  Acute,  Chronic 
and  Organic  Diseases,  no  matter  what  their 


name  or  origin.  *  *  *  It  is  no  faith  cure 
or  necromancy,  but  Is  the  practical  applica- 
tion of  the  greatest  discovery — the  giving  of 
oxygen — of  this  wise  age  for  the  cure  of  all 
human  Ills,  and  all  ailments  of  beasts  as 
well,  for  the  principle  affects  equally  all  liv- 
ing kind.  ♦  •  •  Two  distinguishing  quali- 
ties that  make  it  vastly  superior  to  all  other 
means  of  curing  disease  and  relieving  pain, 
mark  its  successful  work  thus  far,  namely: 
It  Is  safe  In  Its  operations,  reliable  In  its 
effects.  The  effects  of  the  Electrlcure  mnst 
not  be  confounded  with  a  battery,  dynamo  or 
static  electricity  nor  galvanism.  In  any  form 
that  has  ever  been  given  to  the  public;  and 
Its  (iterations  are  not  like  any  electrical  or 
magnetic  device  as  It  is  a  practical  applica- 
tion of  a  law  of  thermal  electrical  action, 
the  result  of  phenomense  (sic)  gathered  in  the 
field  of  nature,  around  which  no  fences  are, 
and  ho  who  will  may  enter  and  dig — truth — 
with  which  to  bless  mankind ;  hence  In  com- 
parison with  other  devices,  founded  upon  the 
principles  of  electrical  science  that  have  been 
given  to  the  public,  attention  Is  called  to  this 
phenomena  (sic) :  (1)  That  Its  electrical 
curroits  are  sensible  on  first  application 
to  about  one  person  in  ten;  on  the  second, 
to  one  in  one  hundred;  and  on  the  tliird,  to 
one  in  ten  hundred;  *  *  *  It  "is  operat- 
ed without  assistance  whatever  water  w  Its 
equivalent  In  temperature  can  t>e  had;  al- 
together it  is  a  marvel  of  construction,  adapt- 
ability and  convenience ;  and  Is  the  most  ade- 
quate life  agent  of  the  century — shaving  dis- 
tanced all  Its  eager  competitors  In  the  grand 
race  for  amelioration  of  human  suffering  hy 
the  direct  application  of  the  greatest  forces 
of  the  universe — thermal  electricity  and  oxy- 
gen, as  It  kills  every  microbe  in  the  syston. 
*  *  *  Let  no  invalid  despair  or  seA  the 
sea,  the  mountain  or  a  foreign  shore  in 
search  of  health— perchance  to  die— -when  It 
can  be  surely  found  at  home  by  the  intelligent 
use  of  the  Electricure,  for  cures  are  wrongbt 
by  It  that  under  the  old  system  of  medication 
are  Impossible."  Tfaeoe  citations  are  set  forth 
at  some  length,  in  order  that  the  exact  repre- 
sentations made  may  be  precisely  stated. 

It  thus  appears  that  the  promise  is,  not  of 
benefit  or  of  alleviatloii,  but  of  "absolute 
cure" ;  that  It  Is  not  limited  to  c»tain  disea- 
ses, but  embraces  "all  Acute,  Chronic,  and  Or- 
ganic Diseases,  no  matter  what  their  name 
or  origin" ;  that  this  promise  is  not  inadvert- 
ently made,  but  Is  repeated  again  and  again. 
In  substance,  though  in  different  forms  of  ex- 
pression, including  diseases  peculiar  to  ani- 
mals and  from  which  man  is  free;  that  the 
device  does  not  act  by  suggestion  or  through 
the  imagination  ("It  Is  no  faith  cure  or  nec- 
romancy"), bat  is  "the  most  adequate  life 
agent  of  the  century"  for  working  cures,  and 
that  "cures  are  wrought  by  it  tliat  under  the 
old  system  of  medication  are  impossible." 
More  comprehensive  claims  could  hardly  be 
made  on  ttehalf  of  the  fabled  Elixir  Vltse  of 
the  ancients. 
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Now,  it  is  evident  that  the  representation 
that  thla  device  "absolntely  cnres  *  *  * 
all  Acate,  Chronic  and  Organic  Diseases,  no 
matter  what  their  name  or  origin"  la  either 
troe  In  all  respects,  nntme  In  all  respects,  or 
true  In  some  cases  and  nntme  In  other  cases. 
If,  therefore,  this  court  cannot  sit  as  a  hody 
of  medical  experts  and  assume  that  snch  rep- 
reamtatlons  are  untrae  In  any  respect,  wlth- 
vnt  evidence,  can  the  coort  sit  as  a  body  of 
medical  experts  and  assume  that  snch  rep- 
resentations are  true  In  all  respects,  without 
evidence?  The  representations  are  disproved 
by  evidence  of  a  single  exception.  They  are 
not  sustained  except  by  i>roof  in  all  instances, 
and  sorely  he  must  Indeed  be  wise  In  the 
■dmce  and  slcllled  In  the  art  of  healing  who 
will  assnms  the  burden  of  afiBrmatlve  proof 
In  Biudi  a  case.  Hoioe  It  requires  an  even 
lilgber  degree  of  expert  knowledge  to  assume 
tlie  oorrectaess  of  such  a  contention  in  every 
case  than  to  deny  Its  correctness  in  a  given 
Instance.  But  the  record  is  not  wanting  in 
testimony  tliat  tlMse  r^res^tations  are  false. 
The  appelant,  Macoml>er,  himself  testifies  in 
his  direct  examination  as  follows:  "Q.  18. 
Did  it  In  all  cases  greatly  benefit  the  pat^^nts? 
AnSL  Mo,  not  in  all  cases.  Some  of  the  cases 
tliat  I  treated  there  was  no  change  one  way 
vt  the  other.  Those  cases,  however,  were 
very  few."  In  direct  denial  of  the  rq;>resenta- 
tlons  contained  In  ttie  pamphlet  wlilch  he 
distributed  to  the  public,  he  says:  "Q.  26. 
Do  you  claim  that  the  Electrlenre  will  cure 
all  kinds  of  diseases?  Ans.  I  do  not,  and 
new  did."  His  testimony  on  cross-examina- 
tion further  establishes  the  falsity  of  these 
rq^resentatlons,  as  follows :  "0.  Q.  136.  Do 
you  recollect  your  testimony  in  the  hearing  l>e> 
fore  the  State  Board  of  Health  In  regard  to 
this  matter?  Ans.  I  think  I  do.  C.  Q.  137. 
Do  you  recollect  that  you  testified  before  them 
that  yon  believed  the  Electrlcure  would  cure 
all  diseases  with  the  exception  of  locomotor 
ataxia?  I  am  asking  now  as  to  your  recol- 
lection. Ans.  As  to  what  I  believed  at  that 
time?  C  Q.  18&  No;  I  am  not  asking 
tliat  I  am  asking  you  now  as  to  your  recol- 
lection of  what  yon  testified  to  at  that  time. 
Ans.  I  think  I  did  testify  to  that  effect  O. 
Q.  139.  Tou  did?  Ans.  Yes.  C.  Q.  140. 
Have  you  clianged  your  mind?  Ans.  I  have, 
a  Q.  141.  To  what  extent?  Ans.  Well,  I 
fonnd  certain  cases  that  I  hadn't  been  treat- 
ing but  a  short  time  at  that  time,  that  under 
omtlnned  treatment,  I  am  convinced,  that 
they  could  not  be  cured  by  the  Electrlcure. 
•  •  •  C  Q.  164.  Then  I  understand  you 
have  changed  your  belief  to  that  extent  since 
the  hearing  before  the  State  Board  of  Health? 
Ans.  Tes ;  I  will  name  one  more  that  comes 
in  my  mind  now  that  I  don't  think  it  will 
cure,  that  Is,  cancer.  C.  Q.  155.  Do  you  still 
believe  that  It  will  cure  gall  stones?  Ans.  I 
dont  think  I  ever  testified  that  It  would  cure 
gall  stones ;  that  Is,  that  I  have  said  that  it 
cared  gall  stones.    I  never  saw  a  case  treated 


for  that  O.  Q.  156.  I  am  asking  you  about 
your  belief.  Do  you  still  believe  that  It  will 
cure  gall  stones?  Ans.  I  have  not  any  belief 
about  that  C.  Q.  157.  Do  you  still  believe 
that  it  will  cure  stone  in  the  bladder?  Ans. 
No;  I  don't  believe  it  wilL  O.  Q.  16&  Can 
you  tell  what  caused  you  to  change  your  he- 
llef  about  its  ability  to  cure  stone  hi  the  blad- 
der? Ans.  My  observation  with  the  Electrl- 
cure. G.  Q.  168.  Do  you  believe  tliat  it  will 
cure  chronic  senile  dementia?  Ans.  No.  C. 
Q.  leo.  Do  you  stUl  believe  that  It  wUl 
benefit  It?  Ans.  Yes;  benefit  It,  benefit  the 
patient  G.  Q.  16L  Do  you  believe  It  will 
cure  consumption?  Ans.  In  some  cases ;  not 
all.  C.  Q.  162.  What  dlsthictlon  do  you 
make  I>etween  them?  Ans.  My  observation 
has  been  that  consumption,  In  the  primary,  in 
the  early  stages,  can  be  cured  by  It,  but  in  the 
later  stages  can't  a  Q.  163.  Do  you  still  be- 
lieve It  will  cure  diseases  of  the  kidneys? 
Ans.  Some  diseases  of  the  kidneys.  C.  Q. 
164.  Dropsy?  Ans.  Yes.  O.  Q.  165.  Pneu- 
monia? Ana.  Yes.  G.  Q.  166.  Appendici- 
tis? Ans.  Yes.  G.  Q.  167.  Diphtheria?  Ans. 
Yes.  C.  Q.  168.  Organic  heart  disease?  Ans. 
Well,  I  don't  know;  some  forms  of  heart 
disease  under  my  observation  have  been  bene- 
fited by  it,  but  some  forms  of  heart  troub- 
les I  have  not  treated  or  attempted  to  treat 
with  It  C.  Q.  168.  The  question  was:  Or- 
ganic heart  diseases?  Ans.  Some  functional 
troubles  of  the  heart  O.  Q.  170.  Do  you  call 
those  organic?  Ans.  No.  a  Q.  171.  My 
question  was:  Organic?  Ans.  You  are  ask- 
ing me  what  I  believe  it  will  cure?  0.  Q.  172. 
Do  you  still  believe  It  will  cure  organic  heart 
disease?  Ans.  No.  •  *  •  (Page  88)  Q. 
121.  Do  you  still  claim  that  the  Electrlcure 
will  cure  tuberculosis,  appendicitis,  pneumo- 
nia, diphtheria,  and  so  forth,  and  all  the  other 
diseases  enumerated  in  that  circular,  except- 
ing locomotor  ataxia?  Ana.  Tuberculosis  In 
Its  early  stages ;  I  do  not  make  any  claim  for 
It  In  its  other  stages.  The  other  diseases 
named  by  you  are  acute  diseases — diphtheria, 
appendicitis,  pneumonia.  Q.  122.  Do  yon 
dahn  it  will  cure  ail  acute  diseases?  Ans. 
Yes;  I  do.  Q.  128.  The  dironlc diseases  you 
do  not  claim  that  it  will  cure?  Ans.  Not  In 
all  cases ;  some  chronic  cases,  it  will,  so  far 
as  my  observation  has  led  me." 

So,  too,  the  evidence  is  undisputed  as  to 
the  construction  and  action  of  the  device,  for 
which  the  sum  of  $30  was  charged. 

The  testimony  of  the  chemist  for  the  State 
Board  of  Health,  Mr.  Pratt  Is  as  follows: 
"Q.  8.  Did  you  make  any  further  test,  Mr. 
Pratt?  did  you  examine  the  interior  of  this 
(referring  to  the  instrument)  ?  Ans.  I  look- 
ed the  apparatus  over  with  the  idea  of  study- 
ing  its  Inner  construction,  and  saw  from  the 
wiring  that  It  was  expected  by  the  parties 
who  constructed  the  machine  that  the  electric 
current  If  such  was  the  virtue  of  the  ma- 
chine, was  to  travel  in  both  directions  through 
a  solid  bar,  contrary  to  the  ordinary  under 
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standing  ot  electric  matters.  *  *  *  Q. 
10.  Ib  there  a  composition  that  conid  be 
placed  In  that  Instmment  like  that  which 
would  generate  electrical  energy?  Ans.  Not 
to  my  knowledge,  to  connect  It  np  In  the 
way  this  Is,  namely,  placed  In  a  wat»  sola- 
tlon,  simply  In  a  water  eolation.  *  *  *  Q. 
14.  As  I  nnderstood  you,  then,  with  this  in- 
strument In  water  as  the  directions  direct, 
It  1b  impossible  to  generate  electricity?  Ana. 
In  my  Judgment  it  Is." 

Nor  is  the  testimony  of  the  secretary  of  the 
State  Board  of  Health,  Dr.  Swarts,  denied. 
He  says:  "Q.  22.  What  test  did  you  put  it 
to,  Doctor?  Ans.  The  first  test  was  to  deter- 
mine If  It  had  any  electrical  energy  as  evinc- 
ed by  the  test  of  the  amperage  or  voltage, 
as  is  customary  with  electrical  tests.  Q.  23. 
How  is  that  test  made?  Ans.  By  placing  in 
tiie  circuit  of  the  instrument  in  operation  an. 
ampere  meter  or  a  volt  meter — one  Indicat- 
ing the  amount  of  the  current  and  the  other 
tbe  amount  of  the  force.  Q.  24.  What  did 
It  show.  In  either  case?'  Ans.  There  was  no 
indication  that  there  was  any  current  of  any 
kind,  or  any  electro-motive  energy  of  any 
kind." 

The  method  of  treatment  prescribed  by  the 
directions  (Exhibit  20)  for  all  the  diseases 
which  the  appellant  Macontber,  still  claims 
can  be  cured  by  this  device  Is  the  same  fbr 
appendicitis  as  for  pneumonia,  for  dropsy  as 
for  diphtheria,  vis.:  "First  soak  feet  In  hot 
water  for  six  to  elgbt  minutes  before  tak- 
ing first  treatment"  Then :  "Apply  for  one 
hour  for  five  successive  treatments  on  No.  4." 
The  "No.  4"  is  the  number  upon  the  switch- 
board, which,  upon  examination,  appears  to 
be  so  constructed  and  wired  that  even  if 
electricity  were  generated,  inasmuch  as  all 
tiie  sections  are  permanently  connected,  there 
can  be  neither  Increase  nor  diminution  of  the 
cnrrent  Then :  "Allow  one  week  for  reaction 
and  resume  as  before,  for  five  treatments, 
and  so  continue  until  cured,  save  that  ten 
to  fonrteen  days  should  be  allowed  for  re- 
action between  each  course  after  the  first 
period  of  one  week." 

Inasmuch  as  "its  electrical  currents  are 
sensible  on  first  application  to  about  one  per^ 
son  in  ten,  on  the  second  to  one  In  one  hun- 
dred, and  on  the  third  to  one  In  ten  hundred," 
it  Is  not  difficult  to  understand  the  length 
of  time  which  must  elapse  before  the  patient 
first  begins  to  doubt  of  its  efficiency  or  aban- 
dons the  treatment  In  despair,  If,  Indeed,  death 
does  not  meanwhile  supervene ;  or  It  may  be 
that  by  the  passage  of  time,  the  vis  medi- 
catrix  natune  may  again  establish  Its  domin- 
ion over  the  disease.  Why  the  vitalising  ef- 
fect of  the  treatment  diminishes  In  percepti- 
bility in  a  tenfold  ratio  upon  successive  ai^ 
plications  Is  not  explained. 

In  view  of  this  record  and  tiie  langnage  ot 
the  statute  (section  2,  c  92S,  p.  337,  Pub. 
Laws  1900-01),  which  prohibits  oondnct  "like- 
ly to  deceive  or  defraud  the  public,"  and  does 
Bot  reqnlre  actnal  proof  of  aucb  fraud  or  d»- 


cotton,  the  finding  of  the  Stats  Board  of 
Health  revoking  the  appellant's  lloensa  on 
that  ground  should  be  affirmed. 


Mcdonald  v.  providbncb  telb- 

PHONH  CO. 

(Supreme   Court  of   Rhode   Island.     May   39, 
1906.) 

AffeaI'— Bivixw  or  RouHOS  Bktosb  Tbiai. 
— ViifB  TO  Appeal. 

Under  Court  and  Practice  Act  1005,  p.  141. 
I  407,  providing  that  exceptions  to  rulings  prior 
to  trial  shall  be  open  to  review  after  verdict  or 
final  decision,  a  bill  of  exceptions  preferred 
before  verdict  or  final  decision  rendered  Is  pre- 
mature and  will  be  dismissed  without  prejudice 
and  the  case  remitted  to  the  trial  court  for  fur- 
ther proceedings. 

Action  by  Elizabeth  McD(H)ald,  admlnt»> 
tratrlx,  against  the  Providence  Telephone 
Company.  Exceptions  dismissed,  and  cause 
remitted  to  trial  court 

Argued  before  DOUGLAS,  a  J.,  and  DU- 
BOIS, BLOOOEITT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

P.  Henry  Qulnn  and  Daniel  A.  Golton,  for 
plaintiff.  Vincent  Boss  &  Bamefleld,  for  de- 
fendant 


PER  CURIAM.  The  bill  of  exceptions  is 
prematurely  preferred.  No  verdict  has  been 
returned  or  final,  decision  on  the  merits  ren- 
dered, as  required  by  court  and  practice 
act  of  1906,  p.  141.  I  497. 

Bill  of  exceptions  dismissed  without  preju- 
dice, and  case  remitted  to  superior  court  for 
further  proceedings. 


PHILLIPS  T.  HBBDEN. 

(Supreme  Court  of  Rhode  Island.      Jane  18. 

1900.) 

1.  Fbaud  —  FAun  Repbkskrtations  —  Sol- 
VBNor. 

An  action  for  deceit  will  lie  against  a  per- 
son for  obtaining  credit  by  making  false  rep- 
resentations as  to  his  solvency,  or  pecuniary  re- 
sponsibility, if  such  representations  consist  of 
definite  statements  of  fact  as  distinguished  from 
mere  estimates  or  expressions  of  opinion. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Fraud,  gg  12.  13.] 

2.  Same— Reliakcs  or  REPKKssnTATioira. 

Defendant  a  retail  milk  dealer,  represented 
to  plaintiff  as  a  basis  of  credit  that  defendant's 
property  excepting  his  "milk  route"  was  of 
the  value  of  $425.  For  nearly  a  year  defendant 
paid  plaintiff  monthly  the  amount  of  his  indebted- 
ness, and  for  nearly  three  years  the  parties  con- 
tinned  to  do  bnslness  by  transactions  aggregating 
mors  than  $5,(X)0,  and  the  balance  claimed  by 
plaintiff  to  be  due  amonnted  to  nearly  |1,000. 
Held,  that  such  facts  were  insufflcieat  to  show 
that  plaintiff  relied  on  defendant's  representa- 
tions In  extending  credit  but  rather  on  tne  credit 
established  by  plaintiff's  prompt  payment  of  his 
monthly  acconnta, 

[Ed.  Note.— For  cases  in  point,  see  Oent  Dig. 
vol.  23,  Fraud,  H  17,  18.] 
8.  Savs— Measuse  or  Dauagxs. 

In  an  action  for  deceit  for  false  represen- 
tatlona  as  t*  plaintiff's  ownership  •(  proper^ 
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made  as  a  basis  for  credit,  the  measure  of  de- 
fendant's liability  is  tlie  loss.  If  any,  actually 
Bostained  bj  plaintiff  by  reason  of  his  reliance 
(m  defendant's  false  representations. 

[Sd.  Note. — For  cases  in  point,  lee  Cent.  Dig. 
nd.  23.  Frand,  {{  60-62.] 

Actfcm  by  John  Phillips  against  Oeorge  B. 
Hebden  for  deceit  Verdict  for  plaintiff, 
and  defendant  petitions  for  a  new  trial- 
Granted. 

Arpied  before  DOUOIiAS,  O.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,   JJ. 

Engene  Wambaugh,  Willis  B.  Richardson, 
and  Frank  E.  HammiU,  for  plaintiff.  Bur- 
bonk  &  Brown,  for  defendant. 

PER  CURIAM.  It  was  formerly  held 
in  otta»  Jurisdictions  tbat  such  an  action  as 
the  present  could  not  be  maintained.  Fisher 
T.  Brown,  1  Tyler  (Vt)  387,  4  Am.  Dec.  726 ; 
Dyer  v.  Tllton,  28  Vt  313.  But  the  authority 
of  the  latter  case  is  Impaired  by  the  later 
decision  of  Chllds  v.  Merrill,  03  Vt  463,  473, 
22  AtL  628,  14  L.  R.  A.  264.  And  It  was 
observed  by  Durfee,  C.  J.,  In  Lyons  t.  Brlggs, 
14  R.  1.  223,  51  Am.  Rep.  372:  "It  Is  set- 
tled now  that  an  action  for  deceit  will  He 
against  a  person  for  obtaining  credit  by 
making  false  and  fraudulent  representations 
In  regard  to  his  solvency  or  pecuniary  re- 
sponsibility. If  the  representations  consist 
of  definite  statements  of  fact  as  contradis- 
tinguished from  mere  estimates  or  expres- 
sions of  opinion."  And  see  Hunt  v.  Barker, 
22  R.  I.  18,  46  Atl.  46,  84  Am.  St  Rep.  812; 
Cain  T.  Dickenson,  60  N.  H.  371;  Tindle  v. 
Blrkett,  171  N.  Y.  520,  523,  64  N.  E.  210, 
80  Am.  St  Rep.  822.  It  Is  beyond  dispute 
that  the  parties  continued  to  do  business  to- 
geOier  for  nearly  three  years  after  the  mak- 
ing by  the  defendant  of  the  alleged  false 
I  representations  as  to  the  ownership  of  prop- 
erty, by  which  the  plaintiff  complains  he 
was  deceived,  and  that  for  nearly  one  year 
of  that  time,  the  defendant  paid  monthly 
to  the  plaintiff  the  amount  due  to  that  date. 
It  Is  sought  to  sustain  this  verdict  for  a 
balance  of  account  arising  during  the  latter 
part  of  their  business  relations.  It  is  not 
denied  that  the  wagon  and  harness,  and 
certain  of  the  other  property  in  question, 
had  become  worn  out  by  use,  and  bad  been 
replaced,  and  tbat  certain  other  articles  had 
become  very  greatly  impaired  In  value.  We 
are  of  the  opinion  that  the  evidence  shows 
that  credit  was  given  to  the  defendant  for 
these  sales  which  are  the  basis  of  this  action, 
rather  In  reliance  upon  credit  established  by 
the  prompt  payment  of  his  accotmt  monthly 
by  the  defendant  for  nearly  a  year  than  in 
reliance  upon  any  representations  which  he 
may  have  made  originally  as  to  the  owner- 
ship of  the  articles  in  question.  The  defmd- 
ant  was  a  retail  dealer  In  milk,  and  the 
property  alleged  to  have  been  originally 
owned  by  him,  exciting  the  "milk  route," 
so  called,  was  estimated  to  be  of  a  value  not 


exceeding  $425,  while  the  transactions  be- 
tween the  parties  aggregated  more  than  $5,000 
in  amount  and  the  balance  claimed  to  be  due 
amoimted  to  nearly  $1,000.  Moreover,  the 
evidence  preponderates  against  the  making 
of  any  false  representations  originally.  The 
defendant  takes  nothing  by  his  exception  to 
the  refusal  to  charge  the  Jury  that  "the 
measure  of  damages  at  the  most  must  be 
what  the  plaintiff  could  have  gotten  out 
of  ttat  property  If  it  had  belonged  to  the 
defendant  Instead  of  to  his  wife."  The 
measure  of  the  defendant's  liability.  In  a 
case  of  this  kind,  is  the  loss,  If  any,  actually 
sustained  by  the  plaintiff  by  reason  of  his 
reliance  upon  the  alleged  false  representa- 
tions of  the  defendant 

The  petition  for  a  new  trial  Is  granted, 
and  the  case  will  be  remanded  to  the  superior 
court,  with  direction  to  grant  a  new  trial. 


KENYON  V.  PROBATE  COURT  OP  BAST 
GREENWICH. 

(Supreme  Court  of  Rhode  Island.     May   28, 
1906.) 

EXECTJTOBS  AlfD  ADKINISTBATOBS  —  ACCOUNT- 
ING—OMDITS— CLAIMS  BABBED  BT  lilMITA- 
IIONS. 

Where  a  claim  against  a  decedent's  estate 
was  settled  by  an  administrator,  be  was  not  en- 
titled to  credit  for  the  amount  paid  thereon 
where,  at  the  time  of  the  settlement,  the  claim 
was  barred  by  the  statute  of  limitations. 

[Ed.  Note.-^For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Ekeentors  and  Administrators,  §f  749, 
750.] 

Exceptions  from  Probate  Court 
Proceedings  on  an  accounting  by  Albert 
A.  Kenyon,  as  administrator  of  the  estate 
of  Thomas  E.  Kenyon,  deceased.  From  a 
decree  of  the  probate  court  disallowing  an 
Item  In  his  account  he  appealed  to  the 
superior  court  From  the  rulings  and  di- 
rections of  the  superior  court  and  a  ver- 
dict entered  In  accordance  therewith,  the 
administrator  brings  exceptions.  Exceptions 
overruled. 

Argued  before  DOUGLAS,  a  J^  and  DU- 
BOIS. BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Samuel  W.  K.  Allen  and  Walter  F.  Angell, 
for  appellant  P.  Henry  Quinn  and  Job  S. 
Carpenter,  for  appelleesL 

DOUGLAS.  C.  J.  This  case  Is  an  appeal 
from  a  decree  of  the  probate  court  of  Bast 
Greenwich  disallowing  an  Item  in  the  account 
of  the  administrator  ot  Thomas  E.  Kenyon, 
deceased. 

Thomas  E.  Kenyon  died  In  East  Green- 
wich, June  20,  1896.  Albert  A.  Kenyon  was 
appointed  administrator  on  his  estate  In  Octo- 
ber, 1890,  and  published  his  first  notice  of 
appointment  November  9,  1899.  In  March, 
1900,  Thomas  E.  Kenyon,  Jr.,  a  son  of  the 
decedent,  presented  to  the  administrator  a 
claim  In  writing,  for  $6,976.67,  against  the 
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estate.  The  administrator  admitted  the  Jus- 
tice of  the  claim  at  the  time  when  It  was 
presented,  but  filed  no  statement,  elthor  of 
allowance  w  disallowance.  In  the  probate 
court  On  January  10,  1902,  Thomas  H. 
Kenyon,  Jr.,  brought  suit  against  the  ad- 
ministrator on  the  claim.  On  the  7th  of 
December,  1903,  the  administrator  settled 
the  dalm  by  the  payment  of  ^,000  to  Thomas 
B.  Kenyon,  Jr.,  and  the  suit  was  discon- 
tinued. Thereafterwards  the  administrator 
presented  his  account  to  the  probate  court 
of  East  QreenwiCb,  In  which  he  credited 
himself  with  the  |6,000  paid  In  settlement 
of  the  claim.  The  probate  court  refused  to 
allow  this  item  of  the  account,  and  the  ad- 
ministrator appealed  to  the  superior  court 
The  cause  came  on  for  jury  trial  in  that 
coiurt  at  the  September  session,  1906,  for 
the  county  of  Kent,  and,  after  the  appellant 
had  presented  his  testimony  and  the  cause 
bad  beoi  argued  to  the  Jury  by  counsel  for 
the  appellant  and  for  the  appellee,  the  court 
ruled,  as  a  matter  of  law,  that  the  claim 
had  been  absolutely  extinguished  by  the 
special  statute  of  limitations,  which  pro- 
vides that  an  action  must  be  brought  against 
the  administrator  within  two  years,  etc^  and. 
If  an  administrator  takes  the  responsibility  of 
paying  such  claim,  and  objection  is  made  after- 
wards, the  claim  should  be  treated  aa  If  It  had 
never  existed,  and  directed  the  Jury  to  ren- 
der a  verdict  in  favor  of  the  appellee,  and 
against  the  allowance  of  said  Item  In  said 
account,  in  words  following,  that  is  to  say: 
"The  Jury  finds  especially  that  the  item  of 
$6,000  charged  In  the  account  of  Albert  A. 
Kenyon,  administrator  of  the  estate  of  Thom- 
as E.  Kenyon,  as  paid  to  Thomas  B.  Ken- 
yon, Jr.,  Is  not  a  valid  claim  against  the  es- 
tate of  Thomas  IL  Kenyon,  and  should  be 
disallowed  in  said  account"  To  all  of  these 
rulings  and  directions  of  the  court,  and  to 
the  entry  of  the  verdict  In  accordance  there- 
with, the  administrator  objected,  and,  his 
objections  being  overruled,  took  exceptions 
thereto.  And  his  bill  of  excq>tlons  has  been 
duly  perfected  and  allowed,  and  entered  in 
this  court 

As  the  estate  was  "pending  before  the 
probate  court"  when  the  court  and  prac- 
tice act  went  into  effect  the  case  is  governed 
by  the  provisions  of  the  General  Laws  of 
1896. 

We  think  the  ruling  of  the  superior  court 
and  the  direction  of  the  verdict  were  right. 
In  Thompson  v.  Hoxie,  25  R.  I.  377,  66  AtL 
930,  after  a  very  careful  consideration  of 
the  statutes  and  authorities  upon  this  ques- 
tion, the  court  held  that  a  claim  against  the 
estate  of  a  deceased  person  is  absolutely 
extinguished  by  the  fecial  statute  of  limita- 
tions if  not  sued  within  two  years  from  the 
publication  of  notice  of  the  appointment  of 
the  administrator  or  executor,  and  we  can- 
not bold  that  the  administrator  may  pay 
a  claim  out  of  the  assets  of  the  estate  when 
the  law  requires  him  to  plead  this  statute 


agahist  It  If  It  Is  sued.  See,  also,  Mnn.  Court 
V.  Wllbour,  23  B.  I.  96,  49  AtL  966. 

The  claimant  cites,  as  applicable  to  this 
case,  QexL  Laws  1896,  a  216,  I  2,  which, 
after  prescribing  the  time  within  which 
claims  must  be  presented  to  the  adminis- 
trator, concludes:  "No  claims  other  than 
those  presented  aa  aforesaid  can  be  en- 
forced against  said  estate,  but  other  Just 
claims  may  be  paid  by  the  executor  or  ad- 
ministrator of  solvent  estates  out  of  assets 
In  his  hands  at  any  timeu"  It  might  be 
said,  In  answer  to  this  contention,  that, 
after  a  claim  against  the  estate  has  been  ex- 
tinguished by  lapse  of  time,  as  held  In 
Thompson  v.  Hoxie,  supra,  it  is  no  longer  a 
"Just  claim" ;  but  the  clause,  taken  with  its 
context  must  be  construed  as  giving  the  execu- 
tor or  administrator  the  right  to  waive  the 
preceding  provisions  of  the  section  only,  and 
not  as  having  the  broad  application  which 
the  words  by  themselves  would  import. 
There  Is  no  such  power  given  in  connection 
with  the  it>ecial  statute  of  limitations,  which 
the  court  has  held  to  be  imperative. 

The  cases  cited  by  the  administrator's  coun- 
sel have  no  application  to  this  case.  It  waa 
held  in  Boyer  v.  Marshall,  6  N.  Y.  St  Rep. 
431,  that  where  an  administrator  had  ex- 
tinguished a  Just  claim  against  the  estate 
by  giving  his  personal  note  therefor  before 
the  claim  was  barred  by  the  statute  he  could 
charge  the  amount  against  the  estate,  al- 
though the  note  was  not  paid  till  afterwarda. 
And  in  Ames  v.  Jaclison,  116  Mass.  608,  It 
was  held  that  when  a  similar  claim,  before 
it  was  barred,  was  assumed  by  the  verbal 
promise  of  the  administrator  to  pay  it  him- 
self, the  obligation  was  one  to  which  he  was 
not  bound  to  plead  the  statute  of  frauds, 
and,  having  paid  it,  he  could  claim  a  credit 
for  his  payment  bi  bis  account  There  la 
no  evidence  in  the  present  case  that  the 
administrator  assumed  the  claim  as  his  per- 
sonal debt  or  was  imderstood  by  the  claimant 
to  have  done  so.  On  the  contrary,  after 
the  claim  was  barred  by  the  statute  suit  waa 
brought  upon  it  against  him  as  administrator, 
and  it  waa  to  settle  this  suit  that  the  money 
waa  paid. 

The  excq;>tlons  are  overruled,  and  the  cause 
is  remanded  to  the  superior  court  for  entry 
of  Its  decree  upon  the  verdict  and  subse- 
quent proceedings. 


APPEAL  or  HAOEBTT  et  aL 

(Supreme  Court  ot  Rhode  Island.     Jons   11. 
1906.) 

DkaTH  —  PSESDIIFTIONB  —  SavKR  TxABa'  Ab- 

SERCB— ElTECT. 

A  person  who  has  been  absent  from  his 
horns  and  unheard  of  by  his  family  and  in- 
dividuals with  whom  he  bad  business  transac- 
tions for  over  seven  years,  notwithstanding  the 
efforts  of  members  of  the  family  to  locate  him. 
Is  presumptively  dead,  and  letters  of  adminis- 
tration on  his  estate  may  lie  issued. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die 
vol  16,  Death,  §2.] 
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Appeal  from  Probate  Conrt 

Application  by  Ann  Hackett  and  others  for 
admfaitetratlon  of  tbe  estate  of  Thomas  F. 
Hackett,  alleged  to  be  deceased.  From  a  de- 
cree of  tbe  probate  court,  refusing  to  grant 
letters  of  administration,  the  applicants  ap- 
peal.   Reversed,    with    directions. 

Argued  before  DOUGLAS,  O.  J.,  and  DU- 
BOIS. BLODGEnrr,  JOHNSON,  and  PARK- 
HURST,  JJ. 

J«din  J.  Heffeman  and  James  H.  Rlckard, 
Jr..  for  appellantsi 

PER  CURIAM.  This  is  an  appeal  from  tbe 
decree  of  the  probate  conrt  of  Woonsocket, 
refusing  to  grant  letters  of  administration 
on  the  estate  of  Tliomas  F.  Hackett,  alleged 
to  iutve  deceased.  Tbe  appeal  was  taken  un- 
der the  General  Laws  to  the  Appellate  Di- 
ylsion  of  the  Supreme  Ck>urt,  and,  coming 
on  to  be  beard  by  a  single  Justice,  was  reserr- 
ed  by  him  to  be  heard  by  tbe  full  court 
Tbe  evidence  showed  that  Thomas  F.  Hack- 
ett left  Woonsocket  In  1879,  leaving  there 
deposits  In  a  bank  upon  which  he  drew  from 
time  to  time.  He  also  corresponded  with 
the  treasurer  of  the  bank  In  Woonsocket  in 
regard  to  selling  some  real  estate  which  he 
had  inherited,  and,  in  March,  1886,  executed 
a  deed  of  tbe  same  in  Carson  City.  Nev.,  and 
the  purchase  money  was  forwarded  to  him 
there.  On  August  5,  1887,  Hackett  withdrew 
$50  from  bis  bank  account  None  of  his 
family  or  friends,  or  any  of  the  bank  officials, 
have  beard  anything  from  him  since  that 
time,  and  though  bis  half-brother  made  ef- 
fMts  to  locate  him,  such  efTorts  were  onavail- 
Ing. 

"Rie  only  question  in  the  case  is  whether  or 
not  said  ThMnas  F.  Hackett  is  dead.  The 
a^eal  was  certified  May  18,  1905,  and,  on 
May  29,  1906,  the  opinion  In  Re  Truman,  27 
R.  I.  200,  81  Atl.  598,  was  handed  down, 
whldi  held  that  one  wlio  has  been  absent 
from  bis  home  and  unheard  of  by  his  family 
for  seroi  years  Is  presumed  to  be  dead. 
That  ease  is  directly  in  point,  and  the  ques- 
tion in  the  present  case  must  be  answered  In 
the  affirmative. 

The  cause  is  remitted  to  tbe  superior  court 
with  direction  to  epter  a  decree  sastalning 
the  appeal  and  reversing  the  decree  of  the 
probate  court 


COTTRELL  v.  PAWTUCKBT  ST.  RT.  CO. 

CSopreme   Court  of  Rhode   Island.     May   23, 
1906.) 

CaKBIKBJS— IKJTTBT  TO  PaSSENOERS— COHTBIBU- 

w»T  Nsoi-iOKNCB— Standing  in  Cab. 
naintilTs  intestate,  while  a  passenger  on 
defendant's  car,  rose  from  her  seat  to  attract 
the  attention  of  the  conductor.  The  car  was  in 
rapid  motion  and  swaying  violently.  She  stood 
facing  the  rear  of  the  car  with  one  hand  on  the 
back  of  her  seat  nntil  she  was  thrown  to  the 
cronnd  when  the  motion  of  tbe  car  was  checked 
by  the  brakes.    Slie  Imew  that  the  track  was 


uneven,  and  that  the  car  for  that  reason  was 
liable  to  sway.  Held,  that  she  was  not  in  the 
exercise  of  due  care,  and  that  a  verdict  for  de- 
fendant was  properly  directed. 

[liid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.    9,  Carriers,  ||  1B71,  1383.] 

Action  by  William  R  CottreU,  admh>lstra- 
tor,  against  the  Pawtucket  Street  Railway 
Company.  Verdict  was  directed  for  defendant 
and  petition  for  a  new  trial  was  filed  by 
plaintiff.    Denied. 

Argued  before  DOUGLAS,  O.  J.,  and  DU- 
BOIS, BLODGEITT,  and  PARKHURST,  JJ. 

W.  Waldo  Robinson,  for  plalntUE.  Henry 
W.  Hayes,  Frank  T.  Easton,  Lefferts  8.  Hoff- 
man, and  Alonzo  B.  Williams,  for  defoidant 

DOUGLAS,  a  J.  Tbe  plalntifTs  intestate 
at  the  time  of  the  accident  was  a  passenger 
on  a  small  opea  car  of  the  defendant  and 
occupied  an  end  seat  The  evidence  shows 
that  she  rose  from  her  seat  to  attract  tbe 
attention  of  the  conductor  while  the  car  was 
In  rapid  motion  and  swaying  and  rocking 
violently,  as  it  had  been  for  some  time,  and 
stood  near  the  side  of  the  car,  facing  the 
rear,  until  she  was  thrown  to  tbe  ground 
when  the  motion  was  checked  by  the  applica- 
tion of  tbe  brakes.  She  had  one  hand  on 
the  back  of  the  seat  on  which  she  had  been 
sitting,  while  the  other  hand  hung  by  her  side. 
She  had  traveled  over  this  portion  of  the 
road  before  on  the  same  day,  and  previously, 
and  knew  tbe  condition  of  the  track  to  be 
uneven,  so  as  to  cause  tbe  car  to  Jolt  and 
sway.  Upon  tills  undisputed  evidence  tbe 
plaintiff's  intestate  was  not  in  tbe  exercise 
of  due  care,  and  we  think  the  verdict  for 
tbe  defendant  was  properly  directed. 

The  plaintiff's  petition  for  a  new  trial  is 
denied,  and  the  cause  is  remitted  to  the  sa- 
perlor  court  for  Judgment  upon  the  verdict 


SBARLB  et  aL  V.  LARA  WAY  et  al. 

(Saraeme  Court  of  Rhode  Island.     April  80, 
1006.) 

Advxbsk  PossEsaioR— Pxbsons  Entitled  to 

Claim. 
The  mother  of  minors,  who  as  their  guard- 
ian, is  in  possession  of  their  lands,  cannot  by 
any  action  on  her  part,  during  their  minori^, 
claim  adversely  to  the  cliildren  so  as  to  set  m 
operation  the  oar  effected  by  Gen.  Laws  1896, 
e.  205,  !§  2  and  8,  though  literally  construed 
the  statute  is  effective  in  all  relations. 

[E)d.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  1,  Adverse  Possession,  {  819.] 

Action  by  Edwin  C.  Searle  and  others 
against  Luther  Laraway  and  others.  De- 
murrers to  defendants'  rejoinders  certified  to 
the  Supreme  Conrt  under  court  under  Prac- 
tice Act  1905,  p.  136,  §  478.  Demurrers  sus- 
tained, and  case  remanded  to  the  superior 
court  for  further  proceedings. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODQBTT,  JOHNSON,  and  PARK- 
HURST, JJ. 
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Frank  A.  Wllliamaon,  Alfred  WUson,  and 
Llvingstoa  Ham.  for  plaintiffs.  Olaroioe  A. 
Aldrlch,  for  defendants. 

BLODGETT,  J.  Under  the  proTlslons  of 
section  478,  p.  136,  of  the  court  and  practice 
act  of  1905,  the  superior  court  bas  certified 
to  this  court  these  demurrers  to  the  defend- 
ants' fifth,  seventh,  and  ninth  rejoinders,  In 
an  action  of  ejectment. 

The  pleadings  essential  to  a  determination 
of  the  question  Involved  may  be  thus  sum- 
marized: To  a  declaration  In  ejectment 
brought  October  8,  1904,  the  defendants,  In- 
ter alia,  plead  adverse  possession  by  than- 
selves  and  their  ancestors  in  title  for  more 
than  twenty  years,  under  chapter  205  of  the 
General  Laws  of  1896.  To  these  pleas  the 
plaintiffs  reply  precludl  non,  averring  the 
seisin  In  fee  and  the  possession  of  the  prem- 
ises to  have  been  In  one  Edwin  C.  Searle  at 
the  time  of  his  decease,  January  15,  1868,  In- 
testate; that  the  plaintiffs  were  his  minor 
children,  and  did  not  attain  majority  until 
October  6,  1884,  and  October  22,  1886,  re- 
spectively; that  their  mother,  Lavlnla  W. 
Searle,  was  duly  appointed  their  guardian  on 
June  8,  1869,  and  so  remained  until  their 
majority,  and  conveyed  the  premises  in  ques- 
tion to  one  Sarah  L.  Newklrk,  now  Sarah  L. 
Famham,  the  defendants'  lessor,  on  April  SO, 
1885.  To  this  replication  the  defendants  re- 
join that  the  said  Lavinia  entered  into  pos- 
session on  October  8,  1872,  under  the  will  of 
said  Edwin  O.  Searle,  the  father  and  hus- 
band, probated  on  that  day,  and  that  more 
than  10  years  have  elapsed  since  the  plain- 
tiffs attained  their  majority  and  before  ac- 
tion. To  these  rejoinders  the  plaintiffs  de- 
mur, and  the  question  thus  raised  is  stated 
by  them,  on  their  brief,  as  follows;  "The 
plaintiffs  conceive  that  the  only  point  of  law 
raised  by  these  demurrers  Is  whether  a  per- 
son who  Is  the  mother  and  guardian  of  minor 
children  and  continues  to  be  such  guardian 
tliroughout  their  minority  can  by  any  action 
on  her  part  during  such  minority  claim  ad- 
versely to  her  children  and  wards  so  as  to 
set  In  operatlm  the  bar  effected  by  chapter 
205  of  the  General  Laws." 

Sections  2  and  8  of  chapter  205,  Gen.  Laws, 
went  into  effect  February  1,  1886,  and  are  as 
follows : 

"Sec.  2.  Where  any  person  or  persons,  or 
others  from  whom  he  or  they  derive  their  ti- 
tle, either  by  themselves,  tenants  or  lessees, 
shall  liave  been  for  the  space  of  twenty  years, 
or  for  the  space  of  ten  years,  beginning  at 
any  time  hereafter,  in  the  uninterrupted,  qui- 
et, peaceable,  and  actual  seisin  and  posses- 
sion of  any  land,  tenements,  or  hereditaments 
for  and  during  the  said  time,  claiming  the 
same  as  bis,  her,  or  their  proper,  sole,  and 
rightful  estate  In  fee  simple,  such  actual  sei- 
sin and  possession  shall  be  allowed  to  give 
and  make  a  good  and  rightful  title  to  such 
person  or  persons,  their  heirs  and  assigns 


forevei;;  and  any  plaintiff  suing  for  the  re- 
covery of  any  such  lands  may  rely  upon  sucli 
possession  as  conclusive  title  thereto,  and 
this  chapter  being  pleaded  In  bar  to  any  ac- 
tion that  shall  be  brought  for  such  lands,  ten- 
ements, or  hereditaments,  and  such  actual 
seisin  and  possession  being  duly  proved,  shall 
be  allowed  to  be  good,  valid,  and  ^ectual  In 
law  for  barring  such  action. 

"Sec.  S.  Nothing  In  this  chapter  shall  be  so 
construed,  deemed,  or  taken,  as  to  extend  to 
prejudice  the  rights  and  claims  of  persons  un- 
der age,  persons  of  imsound  mind,  or  persona 
imprisoned  or  beyond  the  limits  of  the  United 
States,  they  bringing  their  suits  therefor 
within  the  space  of  ten  years  next  after  such 
impediment  is  removed ;  nor  to  bar  any  p^- 
son  or  persons  having  any  estate  In  reversion 
or  remainder,  expectant  or  depending  In  any 
lands,  tenements,  or  hereditaments,  after  the 
end  or  determination  of  the  estate  for  years, 
life,  or  lives,  such  person  or  persons  pursuing 
bis  or  their  title  by  due  course  of  law  with- 
in ten  years  after  his  or  their  right  of  action 
shall  accrue." 

Literally  construed,  ttie  statute  would  be 
effective  even  against  the  state.  But  this 
court  to  Almy  v.  Church,  18  R.  I.  182,  26  AO. 
58,  has  decided  that  thia  is  not  so,  and  that 
the  ancient  maxim  "Nullum  tempus  occurrlt 
regl"  is  In  force  in  this  state.  And  see,  also, 
Simmons  v.  Omu^I,  1  R.  L  519.  But  there 
are  also  other  relations  to  which  a  right  by 
adverse  possession  cannot  accrue  during  the 
existence  of  such  relations.  As  for  example : 
No  tenant,  during  the  existence  of  his  ten- 
ancy, can  be  permitted  to  claim  a  right  to 
the  premises  adverse  to  his  landlord,  inas- 
much as  the  relation  of  the  parties  precludes 
such  a  claim.  Nor  can  a  life  tenant  hold  ad- 
versely to  a  reversioner.  Similarly,  It  is  well 
settled  that  a  purchaser  at  a  sberUTs  sale 
of  an  estate  for  lUe  of  a  Judgment  debtor 
holds  in  subordination  to  the  title  of  the  re- 
versioner and  an  adverse  possession  against 
the  latter  cannot  be  predicated  of  it,  lnasmu<di 
as  the  purchaser  succeeded  only  to  the  exact 
estate  of  the  debtor.  And,  as  to  mortgagor  and 
mortgagee,  see  Doyle  v.  Mellen,  16  R.  I.  52S, 
8  Atl.  709 ;  Glezen  v.  Hasklns,  23  R.  L  601- 
605,  51  AU.  219. 

In  the  case  at  bar  the  rejotoders  do  not 
traverse  the  allegation  that  the  plaintiffs'  fa- 
ther, Edwin  0.  Searle,  deceased  intestate,  and 
seised  In  fee  of  the  premises,  on  January  16, 
1868 ;  that  the  plaintiffs  were  his  mtoor  chil- 
dren and  under  the  goardianshlp  of  their 
mother,  Lavinia  W.  Searle,  from  June  8, 1869, 
until  they  attained  their  majority  on  October 
6,  1884,  and  October  22,  1886,  respectively.  It 
was  conceded,  also,  at  the  argument,  that  the 
will  of  Edwin  C.  Searle  was  not  probated  un- 
til October  8,  1872,  and  that  the  premises  in 
question  not  having  been  acquired  by  the  tes- 
tator until  after  its  execution,  he  died  totes- 
tate  as  to  the  property  in  dispute. 

Now,  it  Is  entirely  obvious  that,  upon  the 
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appointment  of  the  mother  as  guardian  of 
ttese  minors,  on  June  8,  1809,  she  then  be- 
came entitled  tn  that  capacity  to  the  possea- 
Blon  of  the  estate.  Nor  could  tb^r  dispos- 
sess her  so  long  as  she  remained  guardian. 
And.  in  Nichols  t.  Eeynolds,  1  R.  I.  80,  88, 
86  Am.  Dec.  238,  this  court  held:  "Where 
a  party  Is  in  actual  iwBsession,  and  has  a 
rlcht  to  possession  under  a  legal  title  which 
la  not  adverse,  but  claims  the  possession  un- 
der another  title  which  Is  adverse,  the  pos- 
aeasion  will  not  In  law  be  deemed  adverse." 
We  are  of  the  opinion  that  this  principle  la 
derisive  of  this  case,  and  that  the  relation  of 
guardian  and  ward  is  of  anch  a  nature  that, 
during  its  existence,  the  lawful  possession 
by  the  guardian  of  the  ward's  real  estate  can- 
not, as  matter  of  law,  by  any  act  of  the 
guardian,  be  converted  into  a  possession  ad- 
verse to  the  ward  so  as  to  found  a  title  by 
adverse  possessicxi  in  the  guardian.  Doubts 
less  an  adverse  possession  may  be  asserted 
against  a  minor  by  third  parties,  but  it  can- 
not be  permitted  that  the  one  upon  whom  the 
law  casts  the  duty  of  protecting  the  minor 
from  such  adverse  claims  as  against  all  the 
world  shall  himself  be  thus  rewarded  for  his 
breach  of  trust  If  the  guardian  desires  to 
claim  adversely  to  the  ward,  he  most  first 
resign  bis  guardianship. 

The  relation  of  a  guardian  to  the  real  aa- 
tate  of  bis  ward  is  thus  stated  in  Westen- 
felder  r.  Gh-een,  24  Or.  450,  84  Pac.  224: 
"Having  accepted  the  trust  and  entered  Into 
possession  of  the  property  to  carry  out  its 
provisions,  he  could  not  dispute  the  title  of 
his  wards  or  assert  that  be  is  holding  tbe 
prop^^  in  any  other  capacity  so  long  as 
that  relationship  existed,  nor  could  he  change 
the  character  ot  his  holding  by  any  admia- 
Blons  or  declarations  he  might  make.  Under 
the  facta  the  law  determined  for  whom  he 
was  bolding  the  property,  and  any  statement 
lie  might  have  made  to  the  contrary  could 
not  alter  these  facts  nor  Justify  any  different 
determination.  The  law  fixed  his  relation 
to  the  property  and  no  declaration  of  his 
could  affect  the  possession  taken  and  held  by 
him  under  his  apiwlntment  In  legal  effect, 
as  against  his  wards,  such  declarations 
would  amount  to  nothing.  To  suffer  a 
guardian  by  his  admission  or  declaration  to 
defeat  or  affect  the  title  of  bis  wards  would, 
it  seems  to  na,  open  tbe  door  for  the  grossest 
fraud  and  injustice." 

And  in  Livingston  v.  Pendergast,  84  N. 
H.  544-651,  the  Supreme  Court  of  New 
Bampsbire  thus  clearly  define  tbe  dntles 
of  a  mother  and  natural  guardian  towards 
ber  children  and  wards:  "We  regard  It  as 
a  well-estatdisbed  principle  and  of  great 
practical  importance  that,  when  the  widow, 
upon  tbe  death  of  her  husband,  having  right 
<>[  dower,  continues  with  her  minor  children 
in  poBseaslon  of  his  real  estate;  or,  subse- 
quently to  bis  decease,  enters  into  the  pos- 
session witb  tbe  minor  children,  they  being 


the  beirs  at  law,  her  oitry  and  possesalMi 
are,  in  law,  to  be  considered  as  made  and 
taken  for  her  and  their  benefit;  for  herself, 
in  reference  to  her  rights  of  dower  only;  and 
for  her  children,  the  heirs  at  law,  as  their 
natural  guardian.  Whatever  may  be  the 
circumstances  attending  ber  possession,  un- 
less they  are  aucb  as  to  amount  to  an  ouster 
in  fact,  of  tbe  minor  heirs — to  an  actual 
exclusion  of  them  from  the  possession — 
sound  i>olIcy  requires  ttiat  she  should  not 
be  permitted  to  claim  that  her  possession, 
while  they  continued  to  remain  with  ber, 
as  members  of  her  family,  and  under  her 
control,  upon  the  land,  was  adverse  to  their 
title.  The  nurture  and  tutelage  ot  the  infant 
children  devolve  upon  her.  This  duty  In 
many  cases  she  can  satisfactorily  fulfill  only 
by  occupying  tbe  estate,  living  with  them 
uixm  it,  and  managing  It  for  their  common 
benefit  Probably,  in  a  majority  of  cases, 
partition  <^  tbe  estate  among  tbe  Infant 
heirs,  and  a  several  occupancy  by  their 
legal  guardians,  would  be  prejudicial  to  their 
Interests,  and  in  many  cases  would  result 
in  disabling  her  from  maintaining  a  home 
for  herself  and  them.  To  compel  the  legal 
guardians,  for  the  protection  of  the  rights 
of  their  wards,  to  resort  to  legal  proceedings 
against  her,  whenever  her  possession  was 
assuming  what,  as  between  strangers,  would 
l>e  an  adverse  character,  would  t«id  directly 
to  these  results.  A  wise  policy,  and  one 
more  consonant  to  the  received  doctrine  in 
other  cases  of  trust  and  confidence,  -would 
certainly  be  to  protect  their  rights  in  the 
other  mode,  by  holding  that.  In  the  con- 
fidental  relations  which  she  sustains  to  ber 
Infant  children,  as  their  guardian  by  nature, 
when  she  takes  possession  of  their  estate 
slie  is  not  to  be  permitted  to  set  up  any 
claim  of  right  in  herself,  or  colorable  title 
to  herself,  in  conflict  witb  theirs." 

It  follows  that  the  demurrers  ane  sustain- 
ed, and  the  case  will  be  remanded  to  the  so- 
perior  court  for  further  proceedings. 


KBBABIAN  T.  ADAMS  EXPRESS  00. 

(Supreme   Csurt  of  Rhode   Island.     May  28. 
190es) 

L   RefLXVIN— EVIDENCB— LiKNS    OF    DXTEND- 
AKT— BUBDEN  OF  PBOOF. 

Where,  in  an  action  to  recover  possession 
of  property,  plaintiff  proves  his  ownership  and 
right  to  possession,  the  burden  of  proving  liens 
set  up  by  pleas  is  oa  defendant. 

[Ed.  Note. — For  cases  in  point,  see  Gent.  Dig. 
vol.  42,  Replevin,  {{  280,  281.] 

2.  Same— Nonsuit  at  Tbial. 

In  an  action  to  recover  possession  of  prop- 
erty, proof  of  plaintiff  of  ownership  and  right 
to  piossession  makes  a  prima  facie  case,  and  a 
nonsuit  should  not  be  granted. 

8.  Appeai/— Motion  fob  New  Tbial— Excep- 
tion TO  Nonsuit. 

The  court  and  practice  act  gives  the 
superior  court  jurisdiction  of  motions  for  a 
new  trial  in  certain  cases,  but  it  is  not  neces- 
sary that  such  a  motion  be  made  where  excep- 
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tlon  has  been  taken  to  a  nonsuit  before  a  bill 
of  ezceptiona  can  be  taken  to  the  Supreme 
Court,  and  a  prayer  for  a  new  trial  appended 
to  the  bill  of  exceptions  does  not  ritlata  the 
proceeding. 

[ESd.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  2,  Appeal  and  E}rror,  {  165a] 

Exceptions  from  Superior  Court. 

Action  by  John  O.  Kebabian  against  the 
Adams  Express  Company.  Plalntlfl  was 
nonsuited,  and  brlnga  ezceptiona.  Bzcqittlons 
sustained. 

Argued  before  DOUOLAS,  C  J.,  and  DU- 
BOIS, BLODOniT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

John  W.  Sweoaey,  for  plalntlfl.  Harry  B. 
Agard.  for  defendant 

PER  CURIAM.  It  does  not  appear  that 
the  goods  in  question,  whether  they  were  In- 
cluded in  terms  in  the  lease  to  Dieter  or  not, 
were  erer  delivered  to  him  prior  to  the  senrice 
of  the  writ  The  plalntlfl,  having  proved 
his  ownership  and  right  to  posaession,  has 
made  a  prima  facie  case.  The  burden  of 
proving  the  liens  set  up  by  tbe  pleas  is  on 
the  defendant  The  nonsuit  was  therefore 
improi>erly  gn^anted.  While  the  court  and 
practice  act  gives  the  superior  court  Jurisdic- 
tion of  motions  for  a  new  trial  in  certain 
cases,  it  does  not  prescribe  that  such  a  motion 
must  be  made  where  exception  has  been  tak- 
en to  a  nonsuit  before  a  bill  of  exceptions 
can  be  takoi  to  this  court  The  prayer  for 
a  new  trial  appended  to  the  bill  of  exceptions 
does  not  vitiate  the  proceeding. 

The  exceptions  are  sustained,  and  the  case 
Is  remanded  to  the  superior  court  for  a  new 
trIaL 


SAYLES  V.  PROBATE  COURT  OF   BUE- 
RILX.VILLE. 

(Supreme   Court   of   Rhode    Island.      May    7, 
1906.) 

1.  ADKiniaTRaTOBs  —  Pbooudikcw  fob  Ap- 
pointment—Vkbdiot. 

A  verdict  finding  that  S.  died  intestate,  and 
that  petitioner  was  next  of  kin,  more  than  21 
years  of  age,  and  was  a  suitable  person  to  be 
administratrix  of  his  estate,  was  In  proper  form, 
affirmatively  finding  facts  entitling  petitioner 
to  appointment  as  provided  by  Court  and  Prac- 
tice Act  190J,  p.  237,  S  824. 

2.  SAHX— EVIDCNCB— Issuss. 

Where    the    competency    of   another    than 

Setitioner   to  serve  aa   administrator  of  dece- 
ent'i  estate  was  not  disputed,  questions  relat- 
ing to  his  competency  were  properly  excluded. 

3.  Save— QuAiiirtCATiORS. 

Where  petitioner,  if  a  suitable  person,  was 
absolutely  entitled  to  administer  intestate's 
estate,  and  It  was  found  that  she  was,  the 
qualifications  of  another  were  immaterial. 

4.  Saiix. 

On  an  Issue  aa  to  petitioner's  competency 
to  be  appointed  administratrix  of  decedent's 
estate,  the  number  of  counsel  she  had  had  was 
immateriaL 

Appeal  from  probate  conrt 
Petition  by  Laura  Maria  Sayles  for  ad- 
miniatratioB  on  the  estate  of  Elliott  S.  Say- 


les, deceased,  to  which  objections  were  filed. 
On  appeal  from  a  decree  of  the  probate 
court  on  aiq)ellee's  bill  of  exceptions  after 
refusal  of  a  petition  for  a  new  trial  In  tha 
superior  conrt     Exertions  overmled. 

Argued  before  DOUGLAS,  C.  J„  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  and  PARE- 
HUBST,  JJ. 

Comstock  and  Canning,  for  appellant 
Charles  R.  Easton,  for  appellee. 

PER  CURIAM.  The  issne  in  this  caae  la 
the  superior  court  on  appeal  from  tbe  (de- 
cree of  the  probate  court  of  BorrillvIIIe,  was 
whether  the  appellant  was  a  suitable  person 
to  be  administratrix  of  her  fatber'B  estate. 
The  Jury  found  that  Elliott  S.  Sayles  died 
Intestate,  that  Laura  Maria  Sayles  was 
more  than  21  years  of  age,  was  next  of  klo 
of  the  deceased,  and  was  a  suitable  i>ereon 
to  be  the  administratrix  of  his  estate.  The 
exceptions  are  to  tbe  refusal  of  the  conrt  to 
set  aside  the  verdict  as  not  In  proper  form, 
and  because  it  was  against  tbe  evidence, 
and  to  the  exclusion  by  the  conrt  of  certain 
questions  proposed  by  counsel  for  tbe  appel- 
lees. The  verdict  is  In  due  form.  It  finds 
affirmatively  the  facts  which,  under  tbe  stat- 
ute, entitle  the  appellant  to  be  appointed  ad- 
ministratrix. Court  &  Practice  Act  1E06,  p. 
237,  S  824;  Peck  v.  Greene,  27  R.  L  487,  63 
Atl.  488.  We  think  that  Ibe  evidence  sup- 
ports tbe  verdict 

The  questions  excluded,  with  one  excei> 
tlon,  related  to  tbe  competency  of  Andrew 
Luther,  whom  the  probate  conrt  bad  ap- 
pointed, and  were  properly  excluded,  as  his 
competaicy  was  not  disputed.  Also,  if  tbe 
appellant  was  a  soltable  person  she  was  en« 
titled  to  tbe  appointment,  and,  as  It  Is  fonnd 
that  she  was,  the  qualifications  of  Andrew 
Lnther  became  Immaterial.  The  question  to 
the  appellant  "How  many  connsel  have  you 
bad?'  waa  properly  excluded  as  ImmateriaL 

The  exceptions  are  overmled,  and  the  case 
Is  remanded  to  the  snperiw  conrt  with  dt 
rectlon  to  enter  a  decree  In  accordance  with 
tbe  verdict. 


SILVA  V.  SILVA. 

(Supreme  Conrt  of  Rhode  Island.     April   16; 
1906.) 

Appxai/— Objections  Not  Raised  Beix»w— 
Ebboneoi;b  Admission  or  Bvidxhob. 

In  an  action  of  trespass  for  an  assault, 
objection  to  the  erroneous  admission  of  evidence 
of  justification  under  a  plea  of  the  general 
issue  only  could  not  be  taken  for  the  first  time 
on  petition  for  a  new  trial  in  an  appellate  conrt 

Action  by  Frank  S.  Sllva  against  Sarah 
S.  Sllva.  Verdict  for  defendant  Heard  on 
plaintiff's  petition  for  new  trial.  New  trial 
denied. 

Argued  before  DOUGLAS,  0.  J.,  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  and  PARK- 
HURST,  JJ. 
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Page,  Page  &  Cashing,  for  plaintiff. 
John  C.  Qninn,  for  defendant 

PER  CURIAM.  This  la  an  action  of  tree- 
pass  for  an  assault.  In  which  the  defendant 
pleaded  the  general  Issne  only.  At  the  trial 
evidence  was  Introduced,  without  objection, 
wblch  established  a  Justification.  After  ver- 
dict for  tbe  defendant  the  plaintiff  asks  for 
•  new  trial  on  the  ground,  in  effect,  that 
tills  evidence  was  inadmissible  without  a 
q)ecial  plea.  Tbe  principle  urged  by  the 
plainUff  la  undoubtedly  well  established,  but 
no  exception  was  taken  to  the  admission 
of  the  evidence  or  to  the  charge  of  the  conrt 
in  regard  to  the  effect  of  it,  and  it  is  too 
late  to  urge  such  objection  for  the  first 
time  in  an  appelate  court. 

We  think  tliat,  upon  the  whole  evidence, 
tbe  verdict  of  tlie  Jury  does  substantial  Jus- 
tice between  the  parties,  and  the  petition  for 
a  new  trial  is  denied  and  the  case  is  remit- 
ted to  the  superior  court  for  Judgment 


LUBRANO  V.  CURZIO. 

(Saprcme   Court  of  Rhode   Island.     June   11, 
1906.) 

1.  Libel  and  Slahdeb — Qttxstions  roB  Jubt. 
Where,  In  an  action  for  libel,  defendant  ad- 
mitted that  plaintiCF  was  the  person  referred^  to 
in  the  libel  and  it  appeared  that  the  publication 
was  in  Italian  and  read  by  Italians,  and  that 
thoa^  there  might  be  some  variance  between 
the  translations  set  forth  in  the  declaration  and 
the  translation  made  at  the  trial,  both  transla- 
tions agreed  in  matter  clearly  libelous,  and  that 
the  exact  words  of  the  Italian  originai  were  set 
forth  in  the  declaration,  the  direction  of  a  ver- 
dict for  defendant  was  error. 

Action  bf  Michael  Lubrano  against  Federl- 
oo  Cnrilo.  V»dlct  directed  for  defendant, 
and  plaintiff  petitions  for  a  new  trial  Peti- 
tion granted,  and  cause  remitted  to  the  su- 
perior court 

Argned  before  DOUGLAS,  O.  J.,  and  DU- 
BOI&  BLODGBTT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Barney  &  Lee,  for  plaintiff.  James  A.  Wil- 
liams, for  defendant 

PER  CURIAM.  We  are  of  the  opinion  that 
a  verdict  for  defendant  was  improperly  di- 
rected. There  is  direct  testimony  that  the 
defendant  admitted  that  the  plaintiff  was  the 
person  referred  to  In  the  alleged  libel.  What- 
ever other  questions  may  arise  as  to  the  al- 
leged variance  between  tbe  translation  set 
forth  In  the  declaration  and  the  translation 
made  at  the  trial,  it  is  beyond  question  that 
both  translations  agree  In  matter  which  is 
clearly  libelous,  and  that  the  exact  words 
of  the  Italian  original  are  set  forth  In  the 
declaration.  The  publication  was  In  Italian, 
was  read  by  Italians  and  those  familiar  with 
that  langnage,  and  whatever  injury  was  in- 
flicted was  accomplished  through  the  medium 
of  the  Italian  language. 

66  A.— 18 


The  petition  for  a  new  trial  is  granted,  and 
the  case  is  remitted  to  the  superior  court  for 
further  proceedings. 


BATTLE  V.  ROBINSON. 

(Supreme   Court  of   Rhode   Island.     June   14, 
1906.) 

1.  Masteb  and  Servant— Ihjxtbies  to  Sebv- 
ANT— Failure  to  Wabn  Servant. 

Wliere  a  domestic  servant,  on  returning  to 
the  master's  premises  at  night,  passed  through 
an  unfastened  gate  leading  to  a  passageway, 
and  was  injured  by  falling  into  a  deprpssion  m 
the  passageway,  the  master  was  negligent  in 
leaving  the  gate  unfastened  at  night,  without 
at  least  placing  a  light  there,  or  giving  warning 
of  the  danger  to  the  servant. 

[EA.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  H  179,  198,  200.] 

2.  Same— CoNTBiBDTOBY  Neolioence. 

The  passageway  in  question  being  shorter 
and  more  convenient  for  the  servant  than  a 
certain  other  way,  and  she  not  knowing  that 
it  was  not  as  safe  as  the  other,  she  was  not 
guilty  of  contributory  negligence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  SS  706-709.] 

Bzceptions  from  Superior  Court  Newport 
County. 

Action  by  Lulu  Battle  against  Margaret 
J.  Robinson.  A  nonsuit  was  granted,  and 
plaintiff  brings  exceptions.  Case  remitted 
to  the  superior  court  for  a  new  trial. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  and  PARK- 
HUBST,  JJ. 

Julius  L.  Mitchell  and  Frank  F.  Nolan,  for 
plaintiff.  Gardner,  Plrce  &  Thornley,  Charles 
H.  Koehne,  Jr.,  and  William  W.  Moss,  for 
defendant 

PAUICHURST,  J.  On  exceptions  to  the 
superior  court  for  Newport  county,  taken  to 
the  granting  of  a  ncmsult  by  tbe  presiding 
justice. 

The  plaintiff,  who  was  employed  by  the 
defendant  as  a  domestic  servant,  in  return- 
ing to  the  premises,  about  midnight  passed 
through  an  unfastened  gate  leading  to  a 
passageway  running,  between  the  defendant's 
house  and  the  fence  bounding  the  estate  on 
the  west  and  Immediately  fell  Into  a  depres- 
sion about  four  feet  deep,  with  steps  on  both 
sides,  which  furnished  an  entrance  to  tbe 
basement  of  the  house.  The  depression  ex- 
tended from  the  building  nearly  to.  the  fence, 
and  lay  directly  in  the  path  of  a  person  en- 
tering the  gate.  By  this  fall  the  plaintiff 
was  badly  Injured  and  disabled.  The  evi- 
dence shows,  further,  that  the  plaintiff  had 
seen  other  servants  use  this  passage  in  enter- 
ing and  leaving  the  premises.  Another  pas- 
sage to  the  rear  of  the  premises  led  from  a 
side  street,  and  had  been  used  by  the  plain- 
tiff on  other  occasions.  She  had  never  used 
the  passage  In  which  the  accident  occurred, 
and  had  received  no  warning  that  the  depres- 
sion was  there.  So  far  as  she  knew,  this 
passage  was  as  safe  as  tbe  other,  and  it  was 
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s  shorter  and  more  conveDlent  way  for  her 
to  get  to  her  room  than  was  the  other  way, 
which  involved  a  walk  around  three  sides 
of  a  rectangle  of  which  the  way  she  took 
was  the  fourth  siJe. 

We  think  that,  in  th3se  circumslauces,  it 
was  negligence  on  the  part  of  the  defeudnnt 
to  leave  the  gate  unfastened  at  night  without 
at  least  placing  a  light  there,  or  giving  warn- 
ing of  the  danger  to  the  plaintiff.  And  we 
do  not  think  tliat  the  plaintiff  was  guilty  of 
contributory  negligence  In  using  a  way 
which  was  more  convenient  than  the  other 
and  to  all  appearances  safe.  The  cases  re- 
lied upon  by  the  defendant's  counsel  are  not 
parallel  to  this  case  and  do  not  apply.  Thus 
McCann  v.  Atlantic  Mills,  20  R.  I.  566,  40 
Atl.  500,  relates  to  Injuries  suffered  by  the 
plaintiff  in  falling  into  a  reservoir,  in  the 
mlllyard,  located  at  a  considerable  distance 
from  any  way  or  path  which  the  plaintiff 
might  reasonably  be  expected  to  use  In  and 
about  his  employment  In  this  case  the  hole 
was  in  what  appeared  to  the  plaintiff  to  be 
an  open  passageway,  which  she  had  seen 
used  for  ingress  and  egress  to  and  from  her 
quarters  by  other  servants,  having  gates 
which  were  left  unlocked  or  partly  open,  and 
yet  so  screened  by  the  fences  that  she  could 
not  see  the  hole  Into  which  she  fell.  The  case 
of  Chicago,  etc.,  Co.  v.  Collins,  43  111.  App. 
478,  is  decided  on  the  same  principles  as  Mc- 
Cann v.  Atlantic  Mills,  supra,  with  the  addi- 
tional consideration  that  the  plaintiff  in  that 
case  appears  to  have  had  some  notice  of  the 
dangerous  character  and  of  the  location  of 
the  place  where  he  was  hurt  In  Prltchard 
V.  Lang,  5  Law  Times  Rep.  039,  It  appears 
that  the  dangerous  place  was  generally  light- 
ed, but  that  the  fellow  workmen  sometimes 
took  away  the  lights;  and  that  at  the  time 
of  the  accident  the  lights  were  not  there.  It 
did  not  appear  that  the  employer  bad  omitted 
to  do  anything  which  he  should  have  done 
for  the  protection  of  his  employ^,  and  it 
seems  that  the  negligence,  If  any,  was  that 
of  fellow  servants.  The  case  Is  very  meager- 
ly  reported,  there  being  a  very  brief  oral  opin- 
ion, but  clearly  is  not  authority  In  the  case 
at  bar. 

We  think  the  court  erred  In  granting  the 
nonsuit,  and  the  case  is  remitted  to  the  supe- 
rior court  for  the  county  of  Newport  for  a 
new  trial. 


CARROLL  V.  SALISBURT  et  nx. 

fSuprpine  Court   of   Rhode   Island.      June   15, 
1906.) 

1.  TiMB—CoMPTTTATioN— Exclusion  of  First 
OB  Last  Dat. 

Where  plaintiff  broaght  suit  and  attached 
real  estate  on  original  writ,  and  judgment  was 
entered  June  10,  1902,  an  execution  levied 
Dot-omber  10,  1902,  was  within  six  months,  as 
required  by  Gen.  Laws  1896.  c.  2.'>6,  i  19,  so 
as  to  prevent  the  discharge  of  the  original  at- 
tachment, aa  chapter  26,  S  12,  excludes  from 


the  computation  of  time  the  day  of  the  date 

on  which  an  act  Is  done. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  4.'),   Time,  §(   11,   24.] 

2.  Execution— Time  tob  Issuance. 

If  such  execution  was  not  within  time,  it 
would  only  have  discharged  the  original  at- 
tachment, and  would  not  have  prevented  the 
acquisition  of  title  by  the  purchaser  thereunder; 
there  being  no  conveyance  of  the  land  mean- 
while to  any  innocent  purchaser. 

3.  Fbaudulent    Cohvetances  — Bvidkrcb  — 

bufficiencv. 

Where  a  person  under  obligation  by  guar- 
anty to  pay  rent  for  another,  being  notified  of 
a  claim  against  him  therefor,  pays  no  attention 
to  the  claim,  but  for  a  nominal  consideration  im- 
mediately conveys  to  his  wife  his  property  of 
large  value,  and  the  claim  is  afterwards  re- 
duced to  judgment,  and  exectition  thereon  is 
returned  practically  unsatisfied,  there  is  suffi- 
cient prima  facie  evidence  that  the  conveyance 
was  within  Gen.  Laws  ISfKJ,  c.  202,  {  1,  "to 
the  intent  or  purpose  to  delay,  hinder  or  de- 
fraud creditors,"  and  it  was  error,  in  view  of 
such  evidence,  to  grant  a  nonsuit. 

4.  Same— Actions— JuBisnioTiOH. 

The  question  of  fraudulent  conveyance  may 
be  raised  in  an  action  of  ejectment ;  the  juris- 
diction of  law  and  equity  courts  being  con- 
current 

Exceptions  from  Common  Pleas  Division. 

Action  of  trespass  and  ejectment  by  Wil- 
liam F.  Carroll  against  William  H.  Salisbury 
and  wife.  Motion  for  nonsuit  was  granted, 
and  plaintiff  excepts.  Exceptions  sustained, 
and  new  trial  granted. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

William  H.  Greene  and  Page,  Page  &  Gush- 
ing, for  plaintiff.  Thomas  W.  Robinson  and 
Claude  J.  Farusworth,  for  defendants. 

PARKHURST,  J.  Action  of  trespass  and 
ejectment  Petition  for  new  trial,  on  excep- 
tion to  mllng  of  the  trial  judge  in  the  for- 
mer common  pleas  division  in  granting  a  non- 
suit 

The  plaintiff  Introduced  evidence  tending  to 
prove  that  the  defendant,  with  others,  on 
April  23,  1900,  gave  a  written  guaranty  of 
payment  of  rent  to 'accrue  under  a  certain 
lease  of  that  date,  for  a  term  of  five  years  and 
two  months;  that  thereafter,  and  prior  to 
January  22,  1902,  when  suit  was  broaght 
against  the  guarantors,  rent  remained  unpaid 
and  In  arrears  to  a  large  amount ;  that  dur- 
ing two  or  three  months  prior  to  the  24tta  day 
of  December,  1901,  Charles  H.  Page,  the 
then  trustee  of  the  leased  estate,  and  entitled 
to  enforce  the  guaranty,  notified  Salisbury, 
the  guarantor.  In  writing,  that  the  rent  was 
in  arrear,  and  that  he  should  look  to  talm  for 
payment,  and  sent  him  several  notices  by  mall 
to  that  effect,  none  of  which  were  ever  re- 
turned to  Page,  althongh  his  envelopes  had 
the  usual  printed  request  to  return  the  letter, 
if  not  delivered;  that  Salisbury  never  an- 
swered the  letters  in  person  or  in  writing,  and 
never  came  to  see  Mr.  Page,  the  trustee,  or 
commnnlcated  with  him  in  any  way  relative 
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to  the  matter;  that  on  the  24th  day  of  De- 
<!anber,  1901,  said  Salisbury  made  a  deed  to 
his  wife,  Sarah  A.  Salisbury,  of  all  the  real 
estate  in  Pawtncket,  for  the  nominal  consid- 
eration of  $10,  although  said  land  was  then 
ralued  by  the  tax  assessors  at  the  sum  of  $9,- 
240;  that  said  deed  was  recorded  January  16, 
1902;  that  on  January  22,  1902,  said  Page, 
trustee,  brought  suit  on  the  guaranty  afore- 
said, and  that  he  attached  said  real  estate  on 
original  writ  in  said  suit;  that  on  June  10, 
1902,  Judgment  in  said  suit  was  recovered  by 
said  Page,  trustee,  against  said  Salisbury  and 
another  for  the  sum  of  $1,476  and  costs ;  that 
execntlon  was  levied  on  said  real  estate  so 
attached  on  December  10,  1902,  and  execu- 
tion sale  was  made  at  public  auction  March 
21,  1903.  to  William  F.  Oarroll,  the  plaintiff 
herein,  for  the  siun  of  $9,  he  being  the  high- 
est bidder  at  said  execution  sale,  and  the  exe- 
cution was  returned  by  the  sheriff  unsatisfied 
for  the  balance  of  the  Judgment  Under  date 
of  April  4,  1903,  the  sheriff  made  his  deed  to 
Ur.  Carroll,  pursuant  to  the  execution  sale. 
The  deed  was  duly  recorded  on  the  6th  of 
April,  1908,  and  on  the  20tb  of  AprU,  1903, 
CarroU  gave  written  notice  to  Salisbury  and 
wife  to  quit  the  premises.  On  June  26,  1903, 
this  suit  was  commoiced  to  eject  the  defend- 
ants in  the  distri^  court,  and  lai  dalm  of  Jury 
trial  was  certified  to  the  common  pleas  divi- 
sion, where  it  was  tried  June  1,  1906,  and  at 
the  CMicInsion  of  the  piaintlfTs  testimony  the 
trial  Jndge  ordered  a  nonsuit 

1.  The  nonsuit  appears  to  have  I>een  or- 
dered on  two  grounds:  (1)  Because  the  exe- 
cution was  not  levied  within  six  months  from 
the  date  of  entry  of  the  Judgment  It  appears 
that  Judgment  was  entered  June  10, 1902,  and 
execution  was  levied  December  10,  1902,  ex- 
actly six  months  thereafter.  This  levy  was 
bi  strict  accordance  with  Gen.  Laws  1896,  c. 
256k  I  19,  BO  as  to  prevent  discharge  of  the 
original  attachment,  construed  in  accordance 
with  chapter  26,  {  12,  excluding  from  the  com- 
pntation  of  the  term  of  six  months  the  day 
«t  the  date  on  which  an  act  is  done.  Even  if 
execution  had  been  levied  later,  it  would  only 
have  discharged  the  original  attachment. 
Such  levy  would  not  have  prevented  the  ac- 
quisition of  title  by  the  plaintiff  in  this  case, 
since  no  conveyance  to  any  innocent  holder 
without  notice  has  Intervened  and  the  same 
parties  remained  in  possession  of  the  property 
at  the  time  of  the  levy,  against  whom  he 
claims  to  recover  by  reason  of  the  fact  that 
■aid  Salisbury  made  a  conveyance  to  his  wife 
In  fraud  of  the  rights  of  the  plaintltF,  creditor 
in  the  original  suit  and  so  In  fraud  of  this 
plaintiff  as  purchaser  at  the  execution  sale. 
As  against  these  parties  defendant,  remain- 
ing In  ponsesslon  of  the  real  estate  under  the 
deed  to  the  wife,  the  plaintiff,  by  the  levy  of 
his  execution  and  sale  an4  deed  thereunder, 
iTould  have  acquired  the  same  right  to  sedk 
possession  of  this  property  under  this  suit,  if 
the  levy  wer*  made  at  such  time  after  Judg- 


ment as  to  have  dlacbarged  the  original  at- 
tachment 

2.  The  second  ground  of  the  nonsuit  was 
apparently  that  the  plaintiff  had  not  made  a 
case  for  the  Jury  because  there  was  no  proof 
that  the  deed  to  Salisbury's  wife  was  fraudu- 
lent under  the  provisions  of  Gen.  Laws  R.  I- 
1806,  c.  202,  {  1  (page  657);  and  that  if  such 
deed  were  shown  to  be  fraudulent,  that  ques- 
tion was  not  appropriate  for  the  decision  of  a 
court  of  law  and  could  only  be  tried  In  equity. 
We  thtaik  both  of  these  grounds  are  untenable. 
When  a  person,  being  under  obligation  by 
guaranty  to  pay  rent  as  in  this  case,  being 
notified  of  a  claim  against  him  to  make  good 
under  such  guaranty,  pays  no  attenti(m  to  the 
claim,  and  for  a  nominal  consideration  im- 
mediately conveys  to  his  wife  property  of 
large  value,  being  all  the  property  of  which  he 
is  possessed  upon  which  process  may  be  levied 
for  the  satisfaction  of  the  debt,  and  the  claim 
is  afterwards  reduced  to  Judgment  and  exe- 
cution thereon  Is  returned  practically  unsatis- 
fied (except  as  to  the  $9  secured  at  the  execu- 
tion sale),  there  is  sufilcient  prima  facie  evi- 
dence that  the  conveyance  to  the  wife  was 
made  "to  the  intent  or  purpose  to  delay,  hin- 
der, or  defraud  creditors" ;  and  the  burden  is 
cast  upon  the  defendants  to  explain  the  trans- 
action and  to  show  that  the  conveyance  to  the 
wife  is  not  within  the  purview  of  the  statute 
above  quoted. 

3.  The  further  claim  on  behalf  of  defend- 
ants, that  such  a  question  Is  not  appropriate 
for  a  court  of  law,  but  can  only  be  tried  in 
equity,  has  no  merit  The  law  of  this  state  is 
too  well  settled  to  admit  of  the  slightest 
doubt  that  the  Jurisdiction  of  the  law  and 
equity  courts  in  such  matters  is  concurrent 
and  that  a  party  may  proceed  at  law,  as  in 
this  case,  or  In  equity,  at  his  cation.  Indeed, 
the  Jurisdiction  of  the  law  courts  has  never 
been  doubted,  while  the  Jurisdiction  In  equity 
has  been  questioned;  and  it  was  finally  set- 
tled that  Jurisdiction  in  equity  and  at  law  are 
generally  concurrent  in  cases  of  fraud.  Bel- 
cher V.  Arnold,  14  E.  1.  613 ;  Tucker  v.  Denl- 
co,  26  R.  I.  660,  69  Atl.  920.  See,  also,  Mc- 
Kenna  v.  Crowley,  16  R.  I.  864,  866,  17  AtL 
864. 

The  motion  for  nonsuit  was  improperly 
granted,  upon  all  the  grounds  set  forth.  The 
exception  of  the  plaintiff  is  sustained,  the 
plaintiff's  petition  for  new  trial  Is  granted, 
and  the  case  is  remitted  to  the  superior  court, 
for  a  new  trial. 


HUGHES  V.  RHODE  ISLAND  CO. 
(Supreme   Court   of   Rhode   Island.     June 


16, 


1906.) 
Nkw  Tbiai^-Pboobbdinqs— Timk  fob  Apvu- 

OATIOR. 

The  court  and  practice  act  (Acts  1906,  n. 
134,  (  473)  provides  that  when  any  person  Ta 
aggrieved  by  any  judgment  of  the  Biipenor  court 
and  from  lack  of  evidence  newly  discovered  has 
failed  to  petition  for  a  new  trial,  the  Supreme 
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Court,  If  It  app«an  thut  JnsHce  n>qn!re»  a 
reviaJOD.  may,  on  pprition.  RIed  within  one  year 
after  the  eniry  ot  the  Judgment,  allow  a  mo- 
tion for  a  new  trial  to  be  filed  and  prosecuted. 
Held,  that  the  fact  that  a  party  moved  for  a 
new  trial  In  the  superior  court  and  prosecuted 
a  bill  of  exceptions  to  its  decision  on  the  motion 
did  not  preclude  him  from  maintaining  a  peti- 
tion to  the  Supreme  Court,  under  section  473. 

Action  by  Eatberlne  Hughes  against  the 
Rliode  Island  Company.  Judgment  for  plain- 
tiff, and  defendant's  petition  for  leave  to  file 
tn  the  superior  court  a  petltlmi  tor  a  new  trial 
for  newly  discomed  evidence  granted. 

Argued  before  DOUGLAS,  O.  J.,  and  DU- 
BOIS. BLODGBTT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

John  W.  Hogan  and  Philip  S.  Knauer,  tor 
plaintiff.  Henry  W.  Hayes,  Frank  T.  Baston, 
Lefferts  S.  Hoffman,  and  Alonxo  S.  Williams, 
for  defendant 

DOUGLAS,  0.  J.  These  matters,  whidi 
were  heard  together,  grow  out  of  an  action 
for  damages  for  injuries  alleged  to  have  been 
recelveil  by  the  plaintiff  from  the  negligence 
ot  the  defendant  corporation.  The  first  pro- 
ceeding is  a  bill  of  exceptions  to  ttie  refusal 
of  the  superior  court  to  grant  the  defendant's 
motion  for  a  new  trial.  The  others  are  a 
petition  for  a  new  trial  and  a  petition  for 
leave  to  file  a  new  motion  for  a  new  trial  lu 
the  superior  court 

The  exceptions  must  be  overruled,  as  a 
careful  consideration  of  the  evidence  does 
not  show  a  clear  preponderance  against  the 
verdict  The  plaintiff's  case,  however,  really 
depends  entirely  ui>on  her  own  testimony  and 
that  of  her  husband.  The  testimony  of  their 
witness  O'Connor  Is  so  contradictory  in  itself, 
and  so  inconsistent  with  his  testimmiy  at 
former  trial,  and  so  Improbable  In  many  re- 
spects, that  it  seems  to  us  rather  to  weaken 
than  to  fortify  the  plaintiffs  case,  and  we 
think  that  If  the  defendant  had  been  able  to 
present  to  the  jury  the  evidence  of  the  con- 
ductor, who  has  l)een  absent  from  the  coun- 
try and  Inaccessible  to  the  defendant  until 
lately,  It  would  have  had  great  influence  upon 
their  decision.  We  think  that  this  newly  dis- 
covered evidence  Is  justly  presented  as  a 
ground  for  a  new  trial  and  should  be  consid- 
ered by  the  proper  tribunal.  We  therefore 
pass  to  the  consideration  of  the  petitions. 

The  first  petition  prays  this  court  to  grant 
a  new  trial,  in  the  superior  court  of  a  case 
against  the  petitioner  In  which  verdict  was 
rendered  for  the  plaintiff,  and  in  which, 
within  seven  days  thereafter,  It  filed  a  motion 
in  that  court  for  a  new  trial,  and  afterward 
filed  a  bill  of  exceptions  in  this  court  to  the 
refusal  of  the  superior  court  to  grant  said 
motion.  It  alleges,  as  reasons  for  the  pray- 
er, that  It  has  discovered  new  evidence  ma- 
terial to  the  issue  In  the  case  which  it  could 
not  have  procured  in  time  for  pres^itatloo 
at  the  trial,  and  that  for  want  of  this  evi- 
dence the  trial  was  not  full,  fair,  and  Im- 
partlaL    The  second  petition  asks  for  leave 


to  file  In  the  superior  court  a  motion  for  a  new- 
trial  upon  the  same  grounds.  The  first 
petition  relies  upon  the  provisions  of  section 
472  of  the  court  and  practice  act  (Acts  1905. 
p.  134),  and  the  second  upon  section  478  of 
the  same  act  whidi  read  as  follows: 

"Sec.  472.  A  party  or  garnishee  in  any 
action  or  proceeding  in  the  superior  court  in 
which  a  trial  has  been  had  which  was  not 
full,  fair,  and  impartial,  may  at  any  time 
within  one  year  after  verdict  or  decision  peti- 
tion the  supreme  court  for  a  new  trial ;  and 
the  supreme  court  may,  with  or  wlthont 
terms,  order  a  new  trial  In  the  superior  court. 

"Sec.  473.  When  any  pers(»i  Is  aggrieved 
by  any  order,  decree,  decision,  or  Judg- 
ment of  the  superior  court  or  of  any  probate 
court  or  town  council,  and  from  accident 
mistake,  untorseen  cause,  or  lack  of  evidence 
newly  discovered,  has  failed  to  claim  or  prose- 
cute his  appeal,  or  to  file  or  prosecute  a  bill 
of  exceptions,  or  motion,  or  petition  for  a 
new  trial,  the  supreme  court  If  It  appears 
that  Justice  requires  a  revision  of  the  case, 
may,  upon  petition  filed  within  one  year 
after  the  entry  of  such  order,  decree,  decision, 
or  Judgment  allow  an  appeal  to  be  taken  and 
prosecuted,  or  a  bill  of  exceptions  or  a  motion 
for  a  new  trial  to  be  filed  and  prosecuted,  up- 
on such  terms  and  conditions  as  the  court 
may  presfTlbe." 

While  ttie  petitioner  alleges  that  it  has 
not  had  a  full  trial,  It  Is  only  because  of  the 
want  of  the  evidence  newly  discovered,  and 
this  ground  for  a  new  trial  Is  one  which  is 
specially  referred  to  in  section  473.  The 
remedy  In  this  case  therefore  is  imder  the 
second  petition  rather  than  the  first- 

It  Is  contended  by  counsel  for  the  respond- 
ent, the  plaintiff  In  the  original  case,  that 
the  petitioner,  having  already  moved  for  a 
new  trial  in  the  superior  court  and  prosecut- 
ed a  bill  of  exceptions  to  tl^e  decision  of  that 
court  upon  the  motion.  Is  not  within  the  scope 
of  section  473>  The  clearness  of  this  sectioa 
has  been  sacrificed  in  an  attempt  to  include 
in  the  scope  of  its  provisions  very  diverse 
conditions.  One  of  its  obvious  Intentions, 
however,  is  to  provide  a  remedy,  within  a 
year,  for  a  party  who  has  discovered  new 
evidence  too  late  to  make  It  the  ground  of  a 
motion  for  a  new  trial  in  the  superior  court 
within  seven  days  after  the  verdict  against 
him.  It  would  frustrate  the  broad  remedial 
intent  of  the  statute  If,  by  filing  a  motion  for 
a  new  trial  on  other  grounds,  a  party  were 
to  forfeit  the  opportunity  of  presenting  for 
consideration  new  evidence  which  he  might 
afterwards  discover.  We  think  the  words 
"who  for  lack  of  evidence  newly  discovered, 
has  failed,  *  *  *  to  file  or  prosecute  a 
bill  of  exceptions,  or  motion,  or  petition  tor 
a  new  trial,"  must  be  construed  to  mean,  a 
person  who  has  failed  to  prosecute  his  bill, 
or  motion,  or  petition,  for  this  causa  The  re- 
quirement that  before  filing  the  proposed  mo- 
tion in  the  suiwrior  court  It  must  appear  to 
the  Supreme  Court  that  Justice  requires  a  re- 
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vision  of  the  case   will   doubtless  prevent 
abuse  of  this  provision. 

We  are  of  the  opinion  that  a  part  of  the 
evidence  submitted  satisfies  this  requirement, 
and  that  a  motion  for  a  new  trial  should  be 
allowed  to  be  filed  and  prosecuted  thereon  in 
the  superior  court  The  exceptions  are  over- 
mled.  The  first  petition  Is  dismissed  without 
prejudice,  and  the  second  petition  is  panted 
ou  condition  that  a  motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence  be 
filed  by  the  defendant  within  30  days.  The 
cause  is  remanded  to  the  superior  court  for 
further  proceedings,  or  for  judgment  in  de- 
fault of  the  performance  of  the  oondition. 


BARNES  et  al.  v.  N.  ROT  &  SON. 

(Supreme  Court  of   Rhode   Island.     April  25, 
1906.) 

L  ImnncnoN— Defenses— Plka. 

Pnb.  Iaws  1904,  p.  44,  c.  1162,  provides 
tliat  the  owner  of  any  dead  animal  may  sell  the 
carcass  to  any  pnrchaser,  who  ma;  remove  tlie 
same  throngb  the  streets  of  any  city  or  town 
to  the  place  where  the  carcass  may  be  disposed 
of.  Held,  that  a  plea  in  a  suit  by  a  public 
scavenger  to  restram  defendant  from  removing 
the  carcasses  of  dead  animals  alleging  that  the 
statute  was  in  effect  at  the  time  of  the  commis- 
sion of  the  acts  charged,  but  failing  to  state 
that  defendant,  pursuant  thereto,  purchased  the 
dead  animals  of  the  owners,  and  removed  them 
in  a  proper  manner,  etc.,  stated  no  Justification 
under  such  act. 
2.  Statutes— Repeai^-Etfect. 

Where,  in  a  suit  to  restrain  the  removal  of 
dead  animals  tlirough  the  streets  of  a  city,  de- 
fendant filed  a  plea  based  on  Pub.  Laws  1904, 
p.  44,  c.  1162,  authorizing  the  owner  of  any 
dead  animal  to  sell  the  carcass  and  the  pur- 
chaser to  remove  the  same,  but  such  act  was 
repealed  before  final  hearing  of  the  cause,  the 
plea  fell  with  the  statute  and  the  bill  thereafter 
stood  as  though  unanswered. 

[Gd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  |  871.] 

S.  iKJiTHCTioir— Damages— Biix. 

Where  a  bill  to  restrain  defendants  from 
competing  with  complainants  in  the  business  of 
removing  through  the  streets  of  Providence  any 
condemned  meats  or  dead  animals  not  slaughter- 
ed and  In  condition  for  food,  etc.,  was  amended 
RO  as  to  pray  that  complainants  be  awarded 
just  damages  and  costs,  there  was  no  sufficient 
allegation  of  damages  to  enable  complainant  to 
recover  the  same. 

4.  SAine— BlLLr-RETENTION    TO    AWABD    DAM- 
AGES—.ADEQUATE  Reuxdt  AT  Law. 

A  bill  to  restrain  defendants  from  com- 
peting wiUi  complainants'  business  of  picking 
up  and  removing  dead  animals,  etc.,  from  the 
streets  of  Providence,  in  violation  of  complain- 
ant's rights  under  an  exclusive  contract  with 
the  city,  could  not  be  retained  for  the  purpose 
of  swarding  pecuniary  damages'  suffered  b; 
complainants;  they  having  a  plain  and  ade- 
quate remedy  at  law. 

5.  EQUTTT— OVEBBtJUNa    OF  PU5A— RlOHT   TO 
AnSWEB  OVEB. 

Where  a  statnte,  on  which  a  plea  to  a  suit 
for  an  injunction  was  based,  was  repealed  pend- 
ing suit,  defendants  were  entitled  on  the  plea 
being  overruled,  to  an  opportunity  to  answer 
over. 

Bill  by    Theodore  S.    Barnes    and   others 
against  N.  Roy  &  Son.    Case  remanded  to  su- 


p^or  court,  to  enable  respondents  to  answer 
for  the  entry  of  decree. 

Argued  before  DOUGLAS,  a  J.,  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

John  W.  Hogan  and  Philip  S.  Enauer,  for 
ccunplalnanta.  James  U  Jenks,  for  respond- 
ents. 

PARKHURST,  3.  The  oomplahiants  June 
18,  1904,  filed  their  bill  of  complaint  against 
the  respondents  to  restrain  them  from  com- 
peting with  the  complainants  in  the  business 
of  "picking  up,  transporting,  and  removing 
over,  upon,  and  through  the  streets  and  high- 
ways of  the  city  of  Providence,  any  con- 
demned meats  or  carcasses  of  dead  animals 
not  slaughtered  and  in  condition  for  food," 
and  from  otherwise  violating  the  rights  of 
the  complainants  under  an  exclusive  contract 
between  them  and  the  city  of  Providence  for 
the  term  of  five  years  from  July  10,  1903, 
for  sach  picking  up,  tran^>ortatlon,  and  re- 
moval of  condemned  meats  or  carcasses. 

The  respondents  plead  that  Pub.  Laws 
1904,  p.  44,  c.  1162,  passed  April  18,  1904. 
was  in  force  and  operation  at  the  time  of  the 
commission  of  the  acts  charged  against  the 
respondents  in  the  complainants'  bill  of  cotOr 
plaint  The  statements  of  the  plea  are  as 
follows:  "That  by  an  act  of  the  General  As- 
sembly of  the  state  of  Rhode  Island,  passed 
April  13,  1904,  and  numbered  chapter  1162 
of  the  Public  Laws  of  Rhode  Island,  entitled 
'an  act  in  amendment  of  and  in  addition  to 
chapter  91  of  the  General  Laws,  entitled 
"Of  Nuisances,"  It  Is  enacted  that  the  ownw 
of  any  dead  animal  may  sell  the  carcass  of 
the  same  to  any  purchaser,  and  said  pur- 
chaser shall  have  the  right  to  remove  said 
carcass  In  a  proper  manner  through  the 
streets  and  highways  of  any  city  or  town  to 
the  place  where  said  carcass  is  to  be  buried 
or  otherwise  disposed  of;  and  that  suid 
statute  was  In  effect  and  operation  at  the 
time  of  the  commission  of  the  acts  charged 
against  said  defendants  in  said  complainants' 
bill."  The  cause  was  set  down  for  argument 
on  this  bill  and  plea  September  19,  1904,  and 
was  thereafter  heard  thereon  before  the  Ap- 
pellate Division  of  the  Supreme  Court;  but 
owing  to  the  death  of  the  late  Chief  Justice 
Tlllinghast  and  consequent  changes  in  the 
composition  of  the  court,  the  case  was  not 
decided  before  the  change  in  the  judiciary  sys- 
tem, whereby  the  Appellate  Division  ceased  t» 
exist  and  the  present  Jurisdiction  of  the 
Supreme  Court  was  established-  The  case 
was  therefore  ordered  to  stand  for  reargu- 
ment  before  this  court,  and  was  submitted  on 
briefs,  with  very  short  oral  arguments,  o« 
April  16,  1906. 

1.  While  the  cause  was  pending  before  this 
court,  awaiting  such  reargument,  the  partios, 
by  agreement  filed  April  5,  190<5.  attempted  to 
amend  the  bill  of  complaint  by  inserting  In 
the  prayers  of  the  bill  a  prayer   'that  the 
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complainants  be  awarded  their  jnst  damages 
and  costs";  but  no  other  amendment  was 
attempted  to  be  made  In  the  bill  setting  forth 
anything  In  detail  as  to  any  pecnnlary  dam- 
ages actually  suffered  by  the  complainants 
by  reason  of  any  acts  of  the  respondents, 
and  the  bill  does  not  set  forth  any  damages 
suffered  by  the  complainants  other  than  In 
such  general  terms  as,  If  proved,  would  war- 
rant an  Injunction.  Meanwhile,  and  after 
the  hearhig  of  this  cause  before  the  appellate 
division,  said  chapter  1162  of  the  Public 
Laws,  upon  which  said  plea  was  founded, 
was  repealed  by  chapter  1234,  p.  65,  of  the 
Public  Laws,  passed  April  28,  1905.  In  re- 
gard to  said  plea,  It  will  be  first  observed  that 
as  the  plea  Is  framed  it  does  not  state  a  Jus- 
tification for  the  acts  complained  of.  Inas- 
much as  it  does  not  state  that  the  respond- 
ents, pursuant  to  said  chapter  1162,  pur- 
chased any  dead  animal  of  the  owner  and 
removed  the  same  in  a  proper  manner,  etc., 
as  set  forth  in  the  act  The  plea  simply  says 
that  the  "said  statute  was  in  effect  and  oper- 
ation at  the  time  of  the  commission  of  the 
acts  charged,"  etc,  so  that  it  is  evident  that 
the  plea  might  be  true  in  fact  and  yet  be 
no  Jnstiflcatlon  for  any  Interference  with 
the  rights  of  the  complalnanta  The  plea 
jshould,  therefore,  hare  been  overruled  on 
this  account  But  even  if  the  plea  had  been 
properly  framed,  as  chapter  1162  was  after- 
wards repealed  prior  to  the  final  bearing  of 
the  cause,  the  plea  falls  with  the  statute, 
and  the  bill  of  complaint  now  stands  as  if  un- 
answered, and  liable  to  be  taken  pro  confeeso ; 
and  the  complainants  would  l>e  entitled  to  a 
decree  for  an  Injunction  as  against  any  future 
threatened  violation  by  the  respondents  of 
their  rights  under  their  contract  with  the 
city  of  Providence. 

2.  The  complainants,  however,  now  se^  to 
retain  the  bill,,  as  amended,  for  the  purpose 
of  proving  and  recovering  damages  against 
the  respondents  for  past  interference  with 
their  rights.  As  above  shown,  we  do  not 
think  the  bill  alleges  damages  In  sufficient 
detail  to  allow  proper  proof  for  recovery 
of  the  same,  but  only  to  show  damage  In  such 
general  way  as  would  warrant  an  Injunction. 
Even  If  it  did  set  forth  substantial  damage 
in  detail,  a  court  of  equity  would  not,  under 
such  a  case  as  this,  entertain  the  suit  for  the 
purpose  of  awarding  damagea  It  Is  a  sim- 
ple case  of  a  claim  for  damages  as  to  which 
there  Is  a  plain  and  adequate  remedy  at  law, 
if  at  all,  and  as  to  which  the  respondents 
have  a  right  to  a  Jury  trial  if  they  wish  such 
trial;  and  the  bill  cannot  be  retained  for 
that  purpose. 

S.  Ordinarily,  under  these  circumstances, 
the  plea  having  been  overruled,  the  bill  would 
be  remanded  to  the  superior  court  with  in- 
stmctions  to  enter  a  decree  for  an  injunc- 
tion as  prayed.  But  inasmuch  as  the  defense 
attempted  to  be  interposed  by  the  respondents 
has  been  taken  away,  pending  suit  by  act 


of  the  Genial  Assembly,  we  think  the  re- 
spondents should  have  an  opportunity  to  an- 
swer If  they  see  fit 

The  case  will  therefore  be  remanded  to  the 
superior  court,  with  instructions  to  allow  the 
rei^ondents  to  answer  the  bill,  If  they  see 
fit  within  a  limited  time ;  and,  If  the  respond- 
ents then  do  not  answer,  to  enter  a  decree 
for  an  injunction,  with  costs,  as  prayed  in 
the  bill ;  and  that  the  bill  cannot  be  enter- 
tained for  the  purpose  of  awarding  damages. 


HALL  V.  NEW  TORK,  N.  H.  &  H.  R.  C30. 

(Supreme  Court  of  Rhode  Island.     April   20, 

1906.) 
1.  CoR3?OBATioN8  —  Agent  —  Dhauthorized 

Acts — ^Ratification— Questiows  fob  Jxtbt. 
In  an  action  by  a  physician  against  a 
railroad  company  for  services  rendered  to  an 
injured  employ^,  whether  defendant  ratified  the 
unauthorissed  act  of  its  station  agent  in  em- 
ploying plaintiff  to  render  such  serviceB  held 
for  the  Jury. 

[Ed.  Note.— For  cases  in_point  see  Cent.  Dig. 
vol.  12,  Corporations,  |  1719.] 

2l  Phtbioians  ard  SoaoKOiia  —  Action  fob 

Smvices— Evidence. 

Where  defendant  railroad  company  had 
ratified  the  unauthorized  acts  of  its  station  agent 
in  employing  plaintiff  to  treat  an  injured  cm- 
ploye,  evidence,  in  an  action  for  plaintifTs  serv- 
ices concerning  the  duration  and  quality  of  the 
treatment  the  danger  of  leaving  the  patient 
without  medical  attention,  and  whether  plaintiff 
had  requested  defendant's  officials  to  furnish 
another  surgeon  in  his  place,  was  admissible. 

3.  Evidence— SiinxAB  Tbansacttons. 

On  an  issue  as  to  whether  defendant  had 
ratified  plaintifTs  employment  to  attend  an  in- 
jured employ^  by  Its  station  agent  who  had  no 
authority  so  to  do,  evidence  that  defendant  paid 
plaintilT  for  services  rendered  in  other  cases  to 
which  plaintiff  had  been  called  by  defendant's 
station  agents  and  other  of  defendants'  officials 
at  times  subsequent  to  the  commencement  of 
plaintiff's  services  in  the  case  in  question  waa 
inadmissible. 

4.  APPBAIr— EVIDBHCB— Habmless  Ebbob. 

Where,  in  an  action  for  physician's  serv- 
ices rendered  to  defendant's  injured  employ^. 
there  was  ample  evidence  that  defendant  bad 
ratified  plaintiff's  employment  by  one  of  its 
station  agents  acting  without  authority,  de- 
fendant was  not  prejudiced  by  the  erroneous  ad- 
mission of  evidence  that  defendant  had  paid 
plaintiff  for  similar  services  rendered  subse- 
quently in  other  cases  under  a  similar  employ- 
ment. 

[BM.  Note.— For  cases  in  point  see  Cent  I>ig. 
vol.  8,  Appeal  and  Error,  H  4161-^170.] 

6.  Evidence— Relevanot  —  BxPLANAMOw    of 
Facts  in  Evidence. 

In  a  suit  against  a  railroad  for  physician's 
services  rendered  to  an  injured  employ^,  plain- 
tiff testified .  that  he  had  performed  services  for 
defendant  and  rendered  to  it  bills  for  same, 
which  defendant  paid.  Defendant  then  pro- 
duced one  of  the  bills,  which  was  made  out 
against  the  employe  and  not  against  defendant 
Held,  that  it  was  within  the  court's  discretion 
to  permit  plaintiff  to  testifjr  in  explanation  ttiat 
the  bill  was  not  made  out  by  him,  but  had  been 
so  erroneously  made  without  his  knowledge  by 
his  assistant 
6.  AppeaI/— Evidence— PsBJUDica. 

Where,  in  a  suit  against  a  railroad  com- 
pany for  physician's  services  rendered  an  injured 
employs,  it  was  conceded  that  defendant* a  station 
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aeent  transcended  Us  aadiority  In  employing 
plaintiff,  defendant  was  not  prejodiced  by  the 
coarfs  refusal  to  permit  eviaence  itiowlnK  tlie 
actaal  authority  of  certain  of  its  apnts  with 
respect  to  the  employment  of  a  physician,  nor  by 
the  exclusion  of  a  drcular  issued  to  employfis 
reciting  their  duty  and  authority  in  cases  of 
accidents  requiring  services  of  physicians. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
roL  3,  Appeal  and  Error,  i  4163.] 

Action  by  Nelson  R.  Hall  against  the  New 
ToA,  New  Haven  and  Hartford  Railroad 
Company.  Verdict  for  plaintiff.  Defendant 
moves  (or  a  new  trIaL    Denied. 

Argned  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  and  PARKHDBST,  JJ. 

Irving  Gbamplln  and  John  J.  Laoe,  Jr.,  for 
plaintiff.    liewls  A.  Waterman,  t<ye  defmdant 

DUBOIS,  J.  This  Is  an  action  of  assumpsit 
brotig:ht  to  recover  the  sum  of  $1,573.75,  with 
Interest,  for  services  rendered  daring  a  period 
of  20  weeks,  and  for  supplies  furnished  by 
the  plaintiff,  a  physician  and  surgeon,  to  the 
defendant's  employe,  a  carpenter,  who  was 
injured.  In  the  course  of  his  employment,  at 
Its  power  8tatl<m  In  Warroi,  R.  I.,  by  steam 
and  hot  water  In  an  accidental  explosion. 
The  deTendant  denies  liability,  and  claims 
that  It  never  engaged  the  services  of  the 
plaintiff.  After  verdict  for  the  plaintiff,  the 
defendant  has  petitioned  for  a  new  trial  upon 
the  grounds  that  the  verdict  is  against  the  ev- 
idence, that  the  judge  who  presided  at  the 
trial  eired  In  his  rulings  and  charge  to  the 
Jury,  and  that  the  amount  of  the  verdict  Is 
excessive. 

1.  It  appears  that  on  December  6,  1900,  the 
plaintiff  was  called  to  attend  Jared  E.  Smith, 
the  Injured  man,  by  the  defendant's  station 
agent  at  Warren.  No  evidence  was  Intro- 
duced tending  to  prove  his  authority  in  the 
premises,  but  the  plaintiff  having  caused  the 
sufferer  to  be  removed  from  the  place  of  ac- 
<rident  to  his  boarding  house  in  Warren,  hav- 
ing salt  for  the  wife  of  the  patient,  who  was 
at  their  home  in  New  Haven,  Conn.,  having 
procured  the  services  of  a  trained  nurse  to  as- 
sist blm,  and,  after  attending  to  the  Immedi- 
ate necessities  of  his  patient,  prepared  and 
sent  to  New  Haven,  where  the  principal  offices 
of  the  defendant  company  are  located,  by  Mr. 
Vlnal,  the  foreman  under  whran  said  Smith 
was  working  at  the  time  of  the  accident,  the 
following  repwrt: 
"Warren,  R.  I.,  December  7, 1900, 11 :30  A.  M. 

"On  the  morning  of  December  6th,  1900,  I 
was  called  to  the  power  station  In  Warren, 
by  Hr.  Scbultz,  station  agent,  to  attend  to 
Jared  B.  Smith,  who  had  been  scalded  by 
st^am  and  hot  water  which  came  from  con- 
denser pipe.  The  scalds  appear  to  be  of  the 
second  degree,  and  Involve  both  legs  and  the 
lower  third  of  both  thighs.  The  patient  now 
suffers  from  prolonged  shock  ai>d  is  much  ez- 
hansted.  Nelson  Read  Hall,  M.  D. 

"Miss  M.  O.  Plne^  trained  nurse,  Is  In  at- 
tndanca  N.  R.  H." 


What  Mr.  Vlnal  did  with  the  report  does 
not  appear  In  evidence,  but  at  the  trial  the 
defendant  produced  the  same  and  used  It 
in  cross-examination  of  the  plaintiff.  No  ex- 
planation was  offered  in  behalf  of  the  defend- 
ant as  to  bow  or  when  it  obtained  possession' 
of  the  same,  and  in  the  absence  of  such  ex- 
planation it  is  not  unreasonable  to  Infer  that 
it  was  delivered  to  the  defendant  with  rea- 
sonable celerity.  What  information  was 
thereby  communicated  to  the  defendant  by 
the  plaintiff?  The  facts  that  at  Warren,  R 
I.,  on  the  day  before  its  date,  the  physician 
had  been  called  by  Mr.  Schultz,  station  agent, 
to  the  power  station  In  Warren,  to  attend  a 
person,  whose  name  Is  given  in  full,  who  had 
been  injured  in  the  manner  speciflcally  set 
forth;  the  severity  and  location  of  the  in- 
Jury  being  technically  described,  and  the  con- 
dition of  the  sufferer  also  set  out  And  it  Is 
made  to  appear  that  a  trained  nurse  is  also 
In  attendance.  This  was  not  merely  an  item 
of  news  to  which  the  attention  of  the  defend- 
ant was  invited,  nor  was  It  a  notice  from 
Jared  E.  Smith,  or  In  his  behalf,  calling  at- 
tention to  the  fact  that  he  was  injured ;  it 
Is  a  message  from  a  doctor  that  he  has  been 
called  by  a  station  agent  of  the  defendant  to 
attend  to,  and  Is  still  in  attendance  upon,  its 
severely  Injured  employe;  that  he  considers 
the  sufferer  his  patient  by  virtue  of  that  call, 
and  has  taken  charge  of  blm  and  placed  a 
trained  nurse  in  attendance.  It  Is  not  a  no- 
tice of  services  fully  performed  and  com- 
pleted, for  it  is  not  accompanied  by  a  bill 
for  the  sam&  It  is  rather  in  the  nature  of  a 
bulletin  to  the  effect  that  an  arduous  surgical 
siege  has  been  undertaken,  with  an  account 
of  the  difficulties  to  be  met  and  overcome. 
It  Is  not  contended  in  this  case  that  It  is  be- 
yond the  power  of  the  corporation  to  employ 
and  pay  for  the  services  of  physicians  In  case 
of  injuries  received  by  Its  employes  In  the 
discharge  of  their  employment  But  the  de- 
fendant urges  that :  "The  defendant  does  not 
owe  to  Its  injured  employes  tl>e  duty  of  pro- 
viding medical  treatment  for  them.  If  an 
employe  was  Injured  In  the  course  of  his  em- 
ployment and  was  away  from  home  and 
friends,  the  defendant  might  be  liable  for  an 
emergency  call,  but  as  soon  as  the  emergency 
ceases  the  defendant's  liability  ceases."  And 
that :  "There  was  no  contract  on  the  part  of 
the  company  to  pay  for  the  services  of  Dr. 
Hall  to  Smith.  Mr.  Schultz,  the  station 
agent,  telephoned  to  Dr.  Hail  to  attend  a 
man  who  bad  been  scalded."  And  also:  "The 
doctor  went  with  the  injured  man  to  bis 
boarding  bouse,  and  treated  him  there  for 
20  weeks.  Clearly  the  telephone  message 
from  Mr.  Schultz,  If  this  was  an  employment 
of  the  doctor,  was  for  the  first  visit  only." 

Assuming  that  the  station  agent  was  wltb- 
out  any  authority  in  the  premises,  or  even 
that  he  was  vested  with  authority  to  employ 
a  phj'slcian  for  one  visit  only,  if  such  w«e 
the  facts,  they  were  known  to  tbe  defendant 
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and  nnknown  to  the  plaintiff.  Their  rules 
and  regulations  are  not  generally  made  pub- 
lic, and  tbere  Is  no  evid^ice  that  the  plaintiff 
had  any  knowledge  concerning  the  actual 
authority  of  the  station  agent.  But  he  did 
not  content  himself  with  relying  upon  any 
such  authority;  on  the  very  next  day  he  made 
his  report  to  headquarters — to  the  source  of 
authority.  What  was  the  duty  of  the  de- 
fendant In  the  premises?  To  let  the  plaintiff 
remain  Ignorant'of  the  truth  of  the  Inralldity 
of  his  employment  In  Its  behalf?  To  permit 
him  to  Incur  large  expense  and  employ  valu- 
able time  In  a  malodorous  and  repulsive  em- 
ployment In  the  faith  that  he  would  be  com- 
pensated by  a  responsible  company,  while 
that  company  intended  that  he  should  be 
compelled  to  resort  for  payment  to  the  non- 
resident Injured  mechanic,  whose  expenses 
would  be  greatly  Increased  and  whose  re- 
sources would  be  greatly  diminished,  if  not 
cut  off,  by  this  very  accident,  which  would 
deprive  him  for  a  long  time  of  the  ability  to 
perform  his  daily  toll?  The  ordinary  physi- 
cian Is  not  an  eleemosynary  institution,  and, 
although  he  often  does  perform  services  for 
charity,  it  cannot  be  expected  that  he  will 
compete  with  the  hospitals,  that  are  estab- 
lished for  general  public  use.  It  was  the  duty 
of  the  defendant  to  early  apprise  the  plain- 
tiff of  the  true  condition  of  affairs;  to  either 
disaffirm  the  act  of  Its  station  agent  In  toto, 
or  to  explain  the  extent  of  his  authority  to 
the  plaintiff  In  order  to  give  him  the  oppor- 
tunity to  make  further  arrangements  for 
treatment  of  the  patient  beyond  the  time  of 
any  authorized  limited  employment.  But  the 
defendant  did  neith^;  It  neither  accepted 
nor  rejected  the  services  of  the  plaintiff  un- 
der bis  supposed  employment,  but  It  elected 
to  remain  silent.  What  is  the  effect  of  silence 
In  the  circumstances  of  the  case?  It  Is  an 
equitable  axiom  that  be  who  remains  silent 
when  It  Is  his  duty  to  speak  ought  not  to  be 
allowed  to  speak  when  it  Is  his  duty  to  re- 
main silent.  There  Is  also  a  species  of  estop- 
pel in  pals  known  as  estoppel  by  silence, 
which  arises  In  a  case  where  a  person,  who 
by  force  of  circumstances  is  under  a  duty  to 
another  to  speak,  refrains  from  so  doing,  and 
thereby  leads  the  other  to  believe  In  the  ex- 
istence of  a  state  of  facts  In  reliance  upon 
which  he  acts  to  his  prejudice.  16  Cyc.  681. 
Such  silence  constitutes  acquiescence,  and 
acquiescence  of  the  principal  In  the  unauthor- 
ized acts  of  his  agent  Implies  bis  ratification 
of  the  same.  Technically,  perhaps,  there  Is 
this  distinction  between  ratification  by  si- 
lence and  estoppel  arising  therefrom:  ratifi- 
cation acts  by  conferring  the  necessary  pow- 
er upon  the  agent,  while  estoppel  acts  by 
preventing  the  denial  of  the  fact  that  the 
agent  was  originally  clothed  with'  the  neces- 
xary  power.  Hence  the  former  is  called  to 
aid  the  agent,  while  the  latter  is  Interposed 
as  a  barrier  for  the  protection  of  the  Inno- 
cent party  in  the  dispute.  But  by  whichever 
name  it  may  be  called,  its  effect  Is  the  same. 


The  evidence  further  discloses  that  upon 
two  occasions,  the  first  of  which  was  soon, 
after  the  accident,  the  claim  agent  of  the 
defendant  company  and  the  company's  physi- 
cian. Dr.  Eccleston,  visited  the  patient  to  as- 
certain if  he  was  in  a  condition  suitable  for 
removal  to  a  hospital  in  Providence,  and  af- 
ter examination  upon  each  visit  found  that 
he  waS  not  But  no  fault  was  found  by  them 
with  the  treatment  that  he  was  receiving  at 
the  bands  of  the  plaintiff.  It  seems  unlikely 
that  the  defendant  was  unapprised  of  these 
visits  and  their  results.  It  also  further  ap- 
pears that  on  July  1,  1901,  the  plaintiff  ren- 
dered the .  following  bill  to  the  defendant: 
"To  professional  services  to  Jared  E.  Smith. 
?1,573.75;"  and  that  on  April  23  and  May  23. 
1002,  similar  bills  were  sent  to  it  No  notice 
of  them  was  taken  by  the  defendant  Simi- 
lar silence  was  maintained  concerning  the 
bills  as  was  observed  in  the  matter  of  the 
report 

WhethCT  the  facts  and  circumstances  sur- 
rounding the  transaction  do  or  do  not  con- 
stitute a  ratification  upon  the  part  of  the 
corporation  is  a  question  of  fact  to  be  de- 
termined by  the  Jury  under  proper  Instruc- 
tions from  the  court  The  leading  case  upon 
this  subject  Is  that  of  Toledo,  Wabash  & 
Western  Railway  Co.  v.  Joseph  Rodrigues. 
47  III.  l&S,  95  Am.  Dec.  484,  in  which  it  ap- 
peared that  one  Johnson,  a  brakeman  in  the 
emplojrment  of  the  railroad  company,  was 
run  over  by  a  locomotive  and  Injured;  that 
the  station  agent  at  Jacksonville,  where  the 
injury  occurred,  employed  appellee  to  nurse 
and  take  care  of  Johnson,  and  told  appellee 
that  appellant  would  pay  him  for  his  servi- 
ces. Appellee  performed  the  services  and 
presented  his  bill  to  the  station  agent  for 
payment  He  wrote  to  the  general  superin- 
tendent, making  a  full  statement  of  all  that 
had  been  done,  but  there  seems  to  be  no  evi- 
dence that  this  letter  was  received.  After 
the  account  was  rendered  the  general  superin- 
tendent conferred  with  the  station  agent  in 
reference  to  the  various  items,  and  as  to 
whether  the  charges  were  reasonable,  when 
the  superintendent  said  If  they  were  reason- 
able he  would  pay  the  account,  and  made  no 
other  objections  at  the  time.  The. court  held. 
Inter  alia,  as  follows:  "In  this  case,  appellee 
was  requested  to  render  the  service  by  the  lo- 
cal agent  Intrusted  with  the  affairs  of  the 
company  at  that  station.  He  wrote  soon  aft- 
er to  the  general  superintendent  informing 
blm  of  what  had  been  done.  Having  written 
In  the  usual  course  of  business,  we  must  pre- 
sume that  the  letter  was  received.  Again, 
there  Is  no  evidence  that  he  countermanded 
the  order,  and  not  only  so,  but  he,  when  the 
bin  was  presented  for  payment,  recognized 
the  validity  of  the  contract  and  said  he 
would  pay  reaB(Hiable  charges  for  the  servi- 
ces, and  based  his  only  objection  upon  the 
high  prices  charged.  This,  In  our  Judgment, 
made  a  clear  case  for  a  recovery,  for  a  rea- 
sonable compensation,  if  these  officers  had 
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authority  from  the  company  to  Incnr  the  li- 
ability.   Whether  the  station  asent  bad  such 
power  or   not,   the   general    superintendent 
was  clothed,  and  necessarily  must  be,  wltb 
large  q>ecUlc,  as  well  as  discretionary,  pow- 
ers.    As  his  title  implies,  he  has  a  general 
superintendence  of  the  business  affairs  of 
the  road,  and  we  deem  It  but  a  reasMiable 
Inference  to  conclude  that  this  was  within 
the  scope  of  these  powers,  and,  when  exer- 
cised, that  the  company  must  be  held  liable. 
The  cwporation  Is  governed  within  the  lim- 
its of  its  charter  by  the  adoption  of  rules 
and  regulations  for  the  purpose.    These  regu- 
lations govern  the  action  of  Its  officers.    By 
them  they  confer  powers  and  impose  duties 
on  their  Tarious  agents  and  officers,  and  by 
this  means  they  exercise  their  franchises. 
These  regulations  are  private,  and  not  ac- 
cessible to  the  public,  and  hence  the  diffi- 
culty of  other  persons  showing,  except  by 
Inference   or   circumstantial    evidence,   that 
any  officer  performs  any  act  -within  the  scope 
of  his  authority.    It  would  therefore  be  un- 
reasonable to  require  positive  proof  of  sucb 
authority.    That  fact  must  be  left  to  proof, 
as  In  other  cases.    And  when  It  Is  known 
that  the  general  superintendent  manages  all 
the  business  of  the  road  within  his  depart- 
moit,  and  binds  the  company  by  contracts 
on  Its  behalf  In  regard  to  its  general  busi- 
ness. It  may  be  safely  inferred  that  such  a 
contract  as  this  was  within  the  scope  of  his 
authority."     The  authority  of  this  case  has 
never  been  doubted  nor  denied,  but  has  been 
affirmed  and  approved  in  T..  W.  ft  W.  Ry. 
Co.  T.  Prince,  60  111.  26;  Ind.  ft  St  L.  R.  R. 
Oo.  T.  Morris,  67  111.  296;  M.  ft  O.  R.  R.  Go. 
T.  T^ft,  28  Mich.  289;    Pac.   R.   R.  C!o.   T. 
Thomas,  19  Kan.  266;  T.  H.  ft  I.  R.  R.  Oo. 
V.  Stockwell,  118  Ind.  98.  20  N.  B.  660;  and 
In  a  case  cited  by  the  defendant — Sevier  t. 
B.  S.  ft  T.  R.  R.  Co.,  92  Ala.  258.  at  page  262, 
»  South,  406,  406— the  court  held:  "Unques- 
tionably,   the   general    superintendent    may 
ratify  the  conductor's  unauthorized  employ- 
ment, and,  upon  notice  of  the  Injury  and  the 
employment  of  the   pbysician,  the  general 
snperintedent,  in  order  to  avoid  responslbll- 
lt>',  should  dissent,  and  notify  plaintiff  that 
the  compahy  would  not  be  responsible.    But 
this  duty  does  not  arise,  and  there  can  be  no 
ratlficatitm  unless  the  superintendent  Is  in- 
formed of  the  facts  and  circumstances  of  the 
employment  of  plaintiff."     Whether  or  not 
the  defendant  ratified  the  act  of  Mr.  Schultz, 
Its  station  agent.  In  employing  the  plaintiff 
to  attend  Jared  E.  Smith,  therefore,  was  a 
question  of  fact  to  be  determined  by  the 
Jury.    As  tiielr  verdict  was  for  the  plaintiff, 
without  any  special  finding,  it  may  t)e  safe- 
ly assumed  that  they  found  a  preponderance 
of  evidence  satisfying  them  of  such  ratifica- 
tion.    We  cannot  say  that  the   verdict  in 
this  remtect  la  against  the  evidence. 

2.  Although  the  plalutifl  had  rendered  sev-. 
•nl  i>Uls  to  the  defendant,  beginning  July  1, 


1901,  each  showing  the  amount  charged  by 
him  for  the  services  for  which  this  suit  Is 
brought,  the  defendant  Introduced  no  testi- 
mony tending  to  contradict  that  of  the  plain- 
tiff, who  went  into  a  minute  and  detailed  ex- 
planation of  the  nature  of  his  services,  and 
testified  that  the  prices  charged  by  him  for 
the  same  were  reasonable.  In  such  circum- 
stances we  are  unable  to  say  that  the  verdict 
Is  excessive. 

In  view  of  the  conclusion  to  which  we  have 
arrived,  namely,  that  the  defendant  had  rat- 
ified the  unauthorised  acts  of  Its  station 
agent,  the  exceptions  taken  by  the  defendant 
to  the  admission  by  the  court  of  questions 
concerning  the  duration  and  quality  of  treat- 
ment of  the  patient,  the  danger  of  leaving 
him  without  competent  medical  care,  whether 
the  plaintiff  had  requested  the  officials  of  de- 
fendant to  furnish  a  surgeon  In  his  place,  and 
the  like,  are  groundless,  and  must  be  over- 
ruled. 

3.  It  was  error  on  the  part  of  the  presiding 
justice  to  permit  the  plaintiff  to  testify, 
against  the  pb]ecti<»  of  the  defendant,  that  It 
bad  paid  him  for  services  rendered  in  other 
cases  to  which  he  had  been  called  by  station 
agents  and  other  of  its  officials  at  times  sub- 
sequent to  the  date  of  the  commencement  of 
bis  services  in  the  present  case.  The  course 
of  conduct  of  the  defendant  slm^e  the  accruing 
of  the  plaintiff's  present  claim  conld  not  have 
any  retroactive  effect;  nevertheless  such 
error  was  not  harmful  to  the  defendant. 
There  was  ample  evidence  of  the  defendant's 
ratification  of  the  plaintiff's  employment  in 
the  case  at  bar  which  conld  not  be  unfavor- 
ably affected  by  the  rejection  of  such  Im- 
proper testimony. 

4.  The  plaintiff  testified  that  he  had  per- 
formed certain  services  for  the  defendant 
and  had  rendered  to  It  bills  for  the  same, 
which  the  defendant  paid.  Afterwards  the 
defendant  produced  one  of  the  bills,  which 
was  made  out  to  one  Walter  Chase,  and  not 
to  the  railroad  company.  The  court,  against 
the  defendant's  objection,  permitted  the  plain- 
tiff to  explain  that  the  bill  was  not  made  out 
by  him,  but  had  been  so  erroneously  made 
out  without  his  knowledge  by  bis  assistant 
To  this  the  defendant  excepted.  The  excep- 
tion must  be  overruled ;  it  was  clearly  within 
the  discretion  of  the  court  to  allow  the  plain- 
tiff to  explain  the  apparent  discrepancy  be- 
tween his  testimony  and  the  bill  produced 
by  the  defendant 

The  defendant's  exceptions  to  the  testi- 
mony of  various  witnesses  as  to  what  Mr. 
Vinal  saw  or  said  with  reference  to  the  serv- 
ices of  the  doctor,  or  what  Mr.  Vlnal  said 
concerning  the  doctor's  employment  cannot 
be  sustained.  The  weakness  of  the  defend- 
ant's case  will  not  be  found  in  the  acts  or 
sayings  of  Its  subordinate  officials,  because 
it  is  an  inherent  attribute  of  the  policy  of  in- 
action and  silence  imposed  upon  the  corpora- 
tion by  those  having  predominance. 

6.  The  defendant's  exceptions  to  the  re- 
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fnsal  of  the  presiding  Jnstlce  to  permit  evi- 
dence to  be  Introduced  by  It  for  the  purpose 
ot  showing  the  actual  authority  of  certain 
of  Its  agents  with  respect  to  the  employment 
of  a  physician,  and  to  his  refusal  to  allow  It 
to  introduce  Its  circular  issued  to  Its  employSa 
setting  forth  their  duty  and  authority  In  case 
of  accidents  requiring  the  serrlces  of  phy- 
sicians, while  meritorious,  cannot  avail  it, 
because  no  more  could  be  shown  by  such 
testimony  than  already  appears,  to  wit,  that 
the  station  agent  transcended  his  authority 
In  the  premises  in  employing  the  plaintiff. 
But  knowledge  of  that  fact  was  early  brought 
to  the  attention  of  the  defendant  The  de- 
fendant made  the  rule,  and  the  rule  was  bind- 
ing upon  Its  employ^.  But  the  power  that 
made  it  could  enlarge  It  at  its  option,  and  did 
enlarge  it,  by  ratification,  as  we  have  al- 
ready shown. 

The  several  requests  to  charge  were.  In 
view  of  the  conclusion  to  which  we  have  ar^ 
rived,  properly  refused,  and  the  exceptions  to 
Bach  refusals  are  overruled. 

Case  remitted  to  the  superior  court,  with 
direction  to  enter  Judgment  on  the  verdict 


HOWARD   V.   HARRINGTON   et   al. 
(Supreme   Court    of   Rhode   Island.     June   4, 

19000 
Wills— CoNBTBrcTiON— Lapsed  Devisk. 

A  devise  by  a  testator  of  his  property  to 
his  wife,  who  predeceased  him  leaving  no  Ibp 
sue,  lapses,  and  his  estate  passes  as  mtestate 
property  to  his  heirs,  notwithstanding  Gen. 
Laws  1896,  c  203,  S  81,  providing  that  a  de- 
vise to  one  dying  in  the  lifetime  of  the  testator 
leaving  issue  shall  not  lapse. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  I  1997.] 

BUI  In  equity  by  Gardner  Howard  against 
Oscar  B.  Harringrton  and  others  for  the  con- 
struction of  the  will  of  Job  T.  Burgess,  de- 
ceased. Bill  certified  by  the  superior  conrt 
under  the  Court  and  Practice  Act  of  190S, 
p.  96,  {  338.  Cause  remanded  for  entry  of  a 
decree  In  accordance  with  the  opinion. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Dexter  B.  Potter,  for  complainant.  Page, 
Page  8c  Gushing,  Job  8.  Carpenter,  John  A. 
Tillinghast,  and  Edward  A.  Stockwell,  for 
respondents. 

PER  CURIAM.  This  bill,  -which  was 
certified  to  ns  by  the  superior  court,  under 
the  provisions  of  section  888,  p.  98,  of  the 
conrt  and  practice  act  of  1906,  Involves  the 
construction  of  the  will  of  Job  T.  Bnrgees, 
who  died  April  21, 1904.  The  will  by  Its  terms 
left  all  the  testator's  estate,  after  the  pay- 
ment of  debts  and  funeral  and  administration 
expenses,  to  bis  wife,  Cynthia  W.  Burgess, 
who  died  leaving  no  issue,  April  15,  1901. 
The  ease  does  not  come  -within  the  provision 


of  Gen.  Laws  1896,  c.  203,  f  81,  and  this  d«^ 
vise  consequently  lapsed  (1  Jar.  Wills  *307; 
Plske  V.  Fiske,  26  R.  I.  509,  515,  59  Atl.  740) 
and  the  estate  of  Job  T.  Burgess  passed  as 
undevised  property  to  Oscar  B.  Harring^ton, 
bis  sole  heir  at  law  and  next  of  kin.  The 
cause  will  be  remanded  to  the  superior  court 
for  entry  of  a  decree  In  accordance  with  this 
opinion. 


In  re  PALIN  et  al. 

(Supreme    Court   of   Rhode   Island.    June    11. 
190a) 

DEEDe— (ToiiSTBuonoii— Rbsebvation— Valid- 

ITT. 

The  owners  of  land  made  a  quitclaim  deed 
thereof  to  O.  subject  to  several  mortgages  which 
the  grantee  thereby  assumed,  and  subject  to 
the  occupancy  of  a  tenement  in  the  premises  by 
the  grantors  during  their  lives,  free  of  rent  and 
also  a  payment  to  them  of  (7  per  week  during 
their  lives,  with  the  provision  that  should  the 
grantors  die  during  the  minority  of  their  three 
children  named  the  payment  of  the  $7  be  made 
to  the  children  until  they  became  of  age  respec- 
tively, and  entitling  the  children  in  such  case 
to  occupy  the  tenement  free  of  rent  until  they 
became  of  age,  and  making  the  several  charges 
a  lien  on  the  premises.  O.  mortgaged  the  proi>- 
erty  to  B.  subject  to  the  prior  mortgages,  which 
prior  mortgages  the  holder  foreclosed,  and  sold 
the  property,  retaining  the  surplub.  Held,  that 
while  ue  reservation  of  a  tenement  and  the 
charge  of  (7  was  valid  as  to  the  parents,  the 
further  attempted  reservation  to  their  dilldren, 
who  were  not  owners  of  nor  interested  in  the 
estate  conveyed,  was  void,  and  the  children  were 
not  entitled  to  receive  the  rental  value  of  the 
tenement  attempted  to  be  reserved  nor  the  pay- 
ment provided  in  the  deed  until  they  became  of 
age,  out  of  the  surplus  from  the  mortgage  sale. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Deeds,  {  464.] 

Answer  to  petition  In  eqnlty  by  Ulric  Palln 
stating  a  case  to  the  court  for  opinion. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

William  M.  P.  Bowen,  for  Emma  S.  Blan- 
chard.  John  A.  Tillinghast,  for  Providence 
County  Savings  Bank.  Noe  L.  Nadean  for 
Ulrlc  Palln,  guardian  and  administrator. 

PARKHURST,  J.  This  is  a  petition  in 
equity,  stating  a  case  to  the  court  for  an 
opinion  under  the  provisions  of  section  323, 
p.  93  of  the  court  and  practice  act  of  1905. 

The  facts,  as  they  appear  In  the  petition  to 
the  court  are  as  follows :  Josephine  Lenoue, 
of  Central  Falls,  In  the  county  of  Providence 
and  state  of  Rhode  Island,  being  the  owner 
of  certain  realty  in  said  city,  made  and  ex- 
ecuted, on  June  25,  1908,  a  quitclaim  deed  of 
the  same  to  one  Jos^h  Chartler.  Ksr  bus- 
band,  Gilbert  Lenoue,  joined  with  her  In  said 
deed  as  one  of  the  grantors.  Said  conveynuce 
was  made  subject  to  the  following  provisions, 
which  are  set  ont  In  said  deed,  immediately 
following  the  description  of  the  land,  as  fol- 
lows: "subject  however,  to  several  moit- 
gages  aggregattaig  to  the  amonnt  of  $7,900 
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which  the  grantee  herein  hereby  assnmes, 
and  promises  to  pay  in  fall ;"  and  also  "sub- 
ject to  the  occupancy  of  a  tenement  In  above- 
described  premises  by  said  grantors  during 
their  natural  lives,  free  of  all  rents  and 
charges  for  the  use  of  same,  and  also  the 
payment  of  $7  per  week  to  be  paid  every 
Monday  of  each  and  every  week  during  their 
natural  lives,  said  amount  to  be  paid  to  said 
grantors  herein  by  said  grantee.  And  also 
should  said  grantors  herein  die  during  the 
minority  of  their  children,  Alice,  Albert,  and 
Hermlne  Ijenone,  the  payment  of  the  above 
amount,  to  wit,  $7  per  week,  to  be  continued 
nntil  they  become  of  age  respectively.  After 
the  death  of  said  grantors,  the  above-named 
Alice,  Albert,  and  Hermlne,  if  they  are  still 
minors,  may  continue  to  occupy  said  tene- 
ment free  of  rent,  until  they  become  of  age; 
and  the  above  several  charges  are  hereby 
created  a  Uen  upon  the  above-conveyed  prem- 
ises and  the  said  grantee  covenants  and 
agrees,  bis  belrs,  executors  and  aidminls- 
trators  and  assigns  to  fully  perform  the  said 
diarges."  After  the  conveyance  to  Ohartler, 
he,  on  November  3,  1901,  mortgaged  the  es- 
tate to  Emma  S.  Blanchard  for  |600.  This 
mortgage  was  subject  to  the  prior  mortgages, 
which  were  held  by  the  Providence  County 
Savings  Bank,  and  to  the  provisions  and 
agreements  mentioned  in  the  deed  of  Lenoue 
to  lilm.  Chartler  having  died,  and  the  in- 
terest on  the  bank  mortgages  not  being  paid, 
the  bank  foreclosed  its  mortgages,  and  sold 
the  property,  and  now  holds  the  surplus  from 
the  sale,  amounting  to  $2,723.40.  As  Gilbert 
and  Josephine  Lenoue  are  now  both  dead 
and  two  of  the  children  mentioned  in  the 
deed  are  still  under  age,  the  questions  that 
have  krlsen  among  the  parties  in  interest  are : 
(1)  Are  the  minors  entitled  to  receive  the 
annuity  provided  fbr  in  said  deed  until  they 
become  of  age,  out  of  the  surplus  derived 
from  said  sale?  (2)  Are  they  entitled  to 
receive  out  of  said  surplus  an  amount  equlv- 
ti&it  to  the  rental  value  of  the  tenement  oc- 
cupied by  them  at  the  time  of  said  sale,  the 
Hune  to  be  paid  during  their  minority?  (3) 
If  so,  do  these  payments  take  precedence  of 
the  Blanchard  mortgage  In  the  ^aymont  of 
the  same?  We  think  all  these  questions  must 
be  answered  In  the  negative. 

L  As  to  the  reservation  of  a  rent  charge 
of  $7  per  week :  We  think  such  a  reservation 
was  good  as  to  the  original  grantors  Jose- 
phine and  Gilbert  Lenoue,  as  a  part  of  the 
consideration  for  the  conveyance  to  Chartler ; 
and  might  have  been  enforced  by  them  or 
either  of  them  up  to  the  death  of  the  survivor 
of  them  as  against  Chartler  or  any  one  pur- 
chasing from  him  subject  to  this  charge; 
but  the  farther  attempted  reservation  of  this 
charge  to  their  three  children  named  in  the 
deed,  who  were  not  owners  of  nor  Interested  In 
the  estate  ctxiveyed  and  were  not  parties  to  the 
deed,  we  think  Is  void  under  the  general  prin- 
ciples laid  down  in  Taylor's  Landlmrd  and 
Tenant,  f  1S5.  as  follows:   "(Since  TBDt,  as 


such,  can  be  reserved  In  favor  only  of  one 
having  a  legal  estate  in  the  land),  if  a  special 
reservation  is  made,  care  must  be  taken  that 
it  be  miade  to  him  from  whom  the  estate  In 
the  land  is  derived.  Thus,  If  a  lessor  reserves 
rent  to  himself  and  wife,  although  this  Is 
good  for  his  life,  yet,  after  his  death,  the 
wife,  being  a  stranger,  cannot  have  the  rent ; 
for  the  same  reason,  If  it  be  reserved,  not  to 
the  lessor,  but  to  the  heir,  it  will  be  bad." 
2  Rol.  Abr.  447, 1,  38 ;  8  Co.  70 ;  Co.  Lit  99,  b ; 
213,  b.  See,  also,  Tledeman  on  Real  Property 
(Sd  Ed.)  I  608;  8  Wash,  on  Real  Property 
(eth  Ed.)  {  2353  et  seq.;  Shep.  Touch.  80, 
and  cases  Infra.  We  think,  therefore,  that 
the  attempted  reservation  of  the  rent  charge 
for  the  benefit  of  the  minor  children  of  the 
Lenoues  was  void  so  Car  as  It  attempted  to 
create  any  Hen  upon  the  real  estate,  and 
consequently  that  no  lien  survives  as  to  the 
fund  now  in  question.  In  this  decision  we 
do  not  intend  to  be  understood  as  deciding 
whether  or  not  this  claim  might  be  enforced 
against  Chartler  so  long  as  be  remained  In 
possession  under  his  deed,  or  against  Char- 
tier's  estate  as  accruing  under  a  valid  and 
binding  agreement  entered  into  by  Chartler 
as  a  part  of  the  consideration  of  the  convey- 
ance to  him;  but  we  intend  to  decide  only 
that  It  does  not  entitle  these  parties  to  a 
specific  Hen  upon  the  fund  In  question. 

2.  As  to  the  claim  for  the  rental  value  of 
the  toiement  attempted  to  be  reserved  to 
these  minors,  we  are  of  the  opinion  that  this 
was  also  an  attempted  reservation  of  a  sub- 
stantial part  of  the  estate  to  strangers  to  the 
title,  and  was  void  for  the  same  reasons,  and 
upon  the  same  principles  as  set  forth  in 
Young,  Petr.,  11  R.  I.  636,  Llttlefleld  v.  Mott, 
14  R.  I.  288,  and  cases  cited.  Furthermore, 
It  will  be  noted  that  the  mortgages  under 
which  the  foreclosure  was  had,  and  under 
which  title  has  since  passed  to  other  parties, 
were  upon  the  property  at  the  time  Chartler 
took  the  deed  and  attempted  to  create  the 
Hens  here  claimed,  so  that  it  Is  plain  that 
Chartler's  title  and  all  his  agreements,  of 
whatever  character,  were  subject  to  those 
mortgages;  so  that  whatever  liens  be  at- 
tempted to  create  by  the  terms  of  the  deed 
he  accepted  ceased  as  liens  upon  the  real 
estate  at  the  moment  of  the  passage  of  the 
title  under  the  prior  mortgages.  The  actual 
right  of  occupancy  ceased  as  soon  as  the 
purchaser,  under  the  mortgages,  acquired  his 
title  to  the  property ;  and  as  there  was  no 
alternative  provision  In  the  deed  to  provide 
for  this  contingency,  we  see  no  way  in  which 
we  can  now  substitute  a  claim  for  rental 
value  against  this  fund.  The  right  of  oc- 
cupancy was  subject  to  the  prior  mortgages, 
and  was  swept  away  by  the  foreclosure. 
We  think  this  claim,  if  any  can  be  enforced, 
must  be  against  the  estate  of  Chartler,  but 
cannot  be  oiforced  as  a  Hen  against  the 
specific  fund  In  question. 

S.  In  view  of  these  considerations,  we  are 
of  the  opinion  that  Emma  S.  Blanchard,  as 
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mortgagee,  nnder  the  mortgage  above  set 
forth,  is  entitled  to  a  lien  upon  the  fund  for 
the  full  payment  of  the  amotmt  thereof  with 
intwest,  according  to  the  terms  of  said  mort- 
gage; and  that  the  children  of  Gilbert  and 
Josephine  L^ione  are  not  entitled  to  any  lien 
upon  said  fund. 


8TATB  V.  HEFFBRNAN. 

(Sopreme  Court  of  Rhode  Island.     Jane  16, 
1906.) 

1.  PHTBICIANS    ASD    SuBOEOKS  —  PaA.CTIOII«G 

Without  Authobiti. 

In  a  proaecution  for  practicing  medicine 
vithont  anttiority,  it  appeared  tliat  defendant 
had  advertised  tliat  "Dr.  H.  [defendant]  has 
opened  offices  at  86  W.  street,  for  the  practice 
of  dermatology  and  physical  education,  in  the 
cure  of  every  and  all  manner  of  disease  on  the 
inside  or  outside  of  tlie  human  body" ;  that  lis 
was  also  autliarised  by  law  to  teach  this  science 
of  healing ;  that  he  had  cured  certain  diseases ; 
"consultation  and  advice  free ;  the  only  ctiarge  is 
for  Electro-Magnetic  Nerve  Foodand  work  done." 
Witnesses  testified  that  they  or  their  friends  liad 
consulted  said  H^  been  examined  by  him,  liad 
been  given  treatments  by  being  rubbed  with  the 
nerve  food,  and  had  purchased  quantities  of  it 
and  had  paid  him  for  the  treatments  and  medi- 
cine. Defendant  admitted  that  he  had  no  cer- 
tificate or  medical  education,  but  showed  a  cer- 
tificate of  incorporation  to  himself  and  certain 
persons  for  the  purpose  of  promoting  and  teach- 
ing dermatology  and  physical  education,  aiding 
and  caring  for  sick,  etc.,  and  admitted  that  he  had 
sold  a  so-called  nerve  food,  and  had  applied  it  to 
patients.  Held,  that  the  evidence  showed  that  de- 
fendant had  practiced  medidne  in  violation  of 
6en.  Laws  1896,  c.  165,  as  amended  by  Fob. 
Laws  1901,  p.  336,  c.  926. 

[Ed.  Note. — For  cases  in  iraint,  see  Cent.  Dig. 
vol.  88,  Pliysicians  and  Surgeons,  i  6.] 

2.  QsiKinAi.  Law— OpimoN  Evidkhok. 

In  a  prosecution  for  practicing  medicine 
witliont  a  certificate,  tlte  opinion  of  a  medical 
vritness  as  to  what  constitated  the  practice  of 
medicine  was  inadmissible. 
8.  WlTNI8SI»— CBOeS-BXAHINATIOn  —  Cbimi- 

RAI.  Pbosj^cutioks. 

Where,  on  prosecution  of  a  defendant  for 
practicing  medicine  without  a  certificate,  he  took 
tlie  stand  in  his  own  belulf,  he  waa  bound  to 
answer  in  regard  to  any  pertinent  inquiry,  and 
a  qaestion  as  to  wliat  was  the  ingredient  of  a 
so-called  nerve  food  used  by  him  was  properly 
allowed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  CSC,  Witnesses,  |  979.] 

4.  Sauk. 

Such  person  could  not  refuse  to  answer  on 
the  ground  that  the  secret  aa  to  the  composition 
of  the  nerve  food  was  his  private  property. 
6.  Physiciaws  and  SuHaxoNS  —  Praciicino 
Without  Authokitt. 

On  a  prosecution  for  practicing  medicine 
without  a  certificate,  a  charter  or  certificate 
from  tlie  Secretary  of  State  that  certain  persons, 
of  whom  defendant  was  one,  liad  filed  according 
to  law  their  agreement  to  form  a  corporation 
for  the  purpose  of  promoting,  teaching,  and  prac- 
ticing ue  science  of  dermatology  and  piiysicai 
education  according  to  the  principles  developed 
and  taught  by  defendant,  the  inventor  of  a  cer- 
tain nerve  food,  was  no  defense,  as  the  charter 
gave  defendant  personally  no  authorit.v.  and  the 
corporation  was  authorised  only  to  act  "in  ac- 
cordance with  law." 


6.  Sahx. 

The  words  'practice  of  medicine,"  as  used 
in  Gen.  Laws  1896,  c.  166,  requiring  authority 
to  practice  medicine,  must  be  construed  to  re- 
late to  the  practice  of  medicine  a*  ordinarily 
and  popularly  understood. 

7.  SaMB— iNSTBUCnONB. 

An  instruction  that  a  person  who  nses  nei- 
tlier  drugs  nor  medicine  cannot  l>e  said  to  en- 
gage in  the  practice  of  medicine  was  inapplicable 
where  the  evidence  showed  that  defendant  need 
nerve  food  which  he  claimed  supplied  the  capil- 
lary nerves  of  the  entire  body,  and  was  very 
good  for  all  ailments. 

8.  CONBTITUTIORAI.  LAW— DCTEBIIIHATIOH    OF 
CONSTITUTIOKAL  QUXSIIORS. 

The  constitutionallly  of  a  statute  is  not 
raised  by  a  mere  objection  that  it  is  unconsti- 
tutional, without  mentioning  any  article  or  aec- 
tion  of  the  state  or  federal  Constitution  alleged 
to  have  been  violated. 

Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  {  44.] 

Bzoeptions  from  Superior  Court 
Thomas  J.   Heffeman  was  convicted  of 
practicing  medicine  without  authority,  and 
excepts.     IlxcepUons   overmled. 

Argoed  before  DOUGLAS,  a  J.,  and  DU- 
BOIS, BLODOBTT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

James  O.  Collins,  Jr.,  Aast  Atty.  G«n..  for 
the  State.  Thomas  F.  Farrell,  for  defend- 
ant 

JOHNSON,  J.  An  indictment  was  found 
against  the  defendant,  on  the  ISth  day  of 
September,  1905,  which  charged  that  the  de- 
fendant, on  the  let  day  of  April,  1904,  and 
thence  continuously  until  the  day  of  the  flnd- 
hig  of  the  indictment,  at  Providence,  "did 
practice  and  attempt  to  practice  medicine 
and  snrgery  and  the  branches  of  medicine 
and  surgery  with  intent  to  receive  com{>en8a- 
tion  therefor  directly  and  Indirectly,  the  said 
Thomas  J.  Heffeman  not  having  then  and 
there  first  obtained  a  certificate  from  the 
state  board  of  health,  and  not  being  then  and 
there  lawfully  authorized  to  practice  medi- 
cine within  this  state,  and  not  l>elng  then 
and  there  lawfully  registered  to  practice 
medicine  within  this  state  In  accordance 
with  the  provisions  of  section  two  of  chapter 
165  of  the  General  Laws  of  1896,  against 
the  form  of  the  statute  in  sudi  case  made 
and  provided."  To  this  indictment  the  de- 
fendant pleaded  not  guilty,  and,  upon  trial 
in  the  Superior  Court,  was  found  srnilty. 

The  case  is  before  us  upon  his  bill  cf  ex- 
ceptions to  the  dedsion  of  the  Justice  who 
presided  at  the  trial,  denying  his  motion  for 
a  new  trial,  based  upon  the  grounds:  (t> 
That  said  verdict  was  contrary  to  the  evi- 
dence. (2)  That  said  verdict  was  contrary 
to  the  law.  Sectioo  2  of  chapter  105  of  the 
General  Laws  of  1896  in  part,  is  as  follows: 
"It  shall  be  unlawful  for  any  person  to 
practice  medicine  or  surgery  in  any  of  its 
branches,  within  the  Ihuits  of  this  state, 
who  has  not  exhibited  and  registered  in  the 
city  or  town  clerk's  office  of  the  city  or 
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town  In  which  he  or  she  resides,  his  or  her 
authority  for  so  practicing  medicine  as  here- 
in preacrihed,  together  with  bis  or  her  age, 
addreaa,  place  of  birth,  and  the  school  or 
system  of  medicine  to  which  he  or  she  pro- 
poses to  belong."  Section  3  o>f  said  chapter, 
as  amended  by  chapter  926,  p.  336,  of  the 
Public  Laws  passed  November  26,  1901,  Is, 
In  part,  as  follows:  "Sec.  3.  Authority  to 
practice  medicine  nnder  this  chapter  shall  be 
a  certificate  from  the  state  board  of  health, 
and  said  board  shall,  upon  application,  after 
examination.  Issue  a  certificate  to  any  renta- 
ble physician  who  Intends  to  practice  medi- 
cine or  surgery  ha  this  state  and  who  shall 
present  himself  before  the  state  board  of 
health  and  pass  in  a  satisfactory  manner 
such  examination  as  said  board  may  require." 
Section  8  of  said  chapter,  as  amended  by 
said  chapter  926,  p.  888,  of  the  Public  liaws. 
Is  as  follows:  "Sec.  8.  Any  person  who^  not 
being  then  lawfully  authorized  to  practice 
■aediclne  within  this  state,  and  so  registered 
according  to  law,  shall  practice  medicine  or 
nirgery  <»r  attempt  to  practice  medicine  or 
snrgery,  or  any  of  the  branches  of  medicine 
or  surgery,  after  having  received  ttia«f(» 
or  with  the  Intent  of  receiving  therefor,  el< 
titer  directly  or  Indirectly,  any  bonus,  gift, 
or  compensaticHi,  or  who  shall  open  an  office 
with  Intent  to  practice  medicine  or  shall 
hold  himself  out  to  the  public  as  a  practition- 
er of  medicine,  whether  by  appending  to  his 
name  the  title  of  doctor  or  any  abbrevia- 
tion thereof,  or  M.  D.,  or  any  other  title  or 
designation  Implying  a  practitloQer  of  medl- 
dae,  or  in  any  other  way,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convlctioa 
thereof  shall  be  fined  fifty  dollars,  and  upon 
each  and  every  subsequent  conviction  sliall 
be  fined  one  hundred  dollars  and  imprisoned 
thirty  days,  either  or  both.  In  the  discretion 
of  the  court;  and  in  no  case  when  any 
provision  of  this  chapter  has  been  violated 
shall  the  person  so  violating  such  provision 
be  entitled  to  receive  c<Mnpensatlon  for  serv- 
ices rendered." 

For  the  state^  Dr.  Gardner  T.  Swarts,  sec- 
retary of  the  state  board  of  health,  testified 
that  he  has  charge  of  the  registration  of  phy- 
sicians in  this  state;  that  the  defendant  Is 
not  registered  under  the  laws  of  the  state 
and  was  not  so  registered  during  the  period 
from  April  1,  1904,  to  September  18,  1906; 
that  said  defendant  lutd  an  office  in  the  Stud- 
ley  Building  «m  WeytMsset  street.  In  the  city 
of  Providence;  that  the  name  "Dr.  Heffer- 
nan"  was  on  the  door;  that  there  was  also 
a  door  label  with  the  words:  "Dr.  Thomas 
Heffonan,  Doctor  of  Dermatology  and  Phys- 
ical Edocatlon." 

Certain  printed  advertisements  were  put  In 
evidence;  Exhibit  A  stathig  that  "Dr.  Hef- 
feraan  has  opened  offices  at  86  Weybosset 
street.  Providence,  R.  I.,  for  the  practice  of 
Dermatology  and  Physical  Education,  In  the 
cure  of  every  and  all  manner  of  disease  on 
the  inalde  or  outside  of  the  human  body. 


He  Is  also  authorized  by  law  to  teach  this 
science  of  healing  to  students  aspiring  to  be- 
come nurses  and  doctors.  Diplomas  are 
grantable  by  the  Heffeman  Institute  to  such 
as  are  competent  to  practice  the  science. 
His  hours  for  free  public  consultations  are 
from  12  to  S,  week  days  only.  Special  ap- 
pointments may  be  made  at  his  office  by  mail 
or  telephme  for  treatment  at  the  office  or 
residence  outside  of  office  hours."  Exhibit 
B  states:  "Dr.  HefTeman  has  always  held 
that  so-called  disease  Is  nothing  but  the 
result  of  nervous  Impediments,  and  he  has 
proved  it  in  ten  thousand  cases  right  here 
In  Rhode  Island.  Here  they  are" — It  then 
enumerates  a  large  number  of  cases  of  va- 
rious diseases,  and  says:  "The  last  case  of 
consumption  was  cured  in  22  days.  Oon- 
snltatlon  and  advice  absolutely  free.  The 
only  charge  is  for  Electro-Magnetic  Nerve 
Food  and  work  done.  Dr.  Thomas  3.  Hef- 
feman, Dermatologist,  Physical  Educator, 
Nerve  Specialist,  86  Weybosset  St,  Provi- 
dence." 

The  defendant  admits  that  these  advertise- 
ments were  published  by  him. 

Mary  Bnckl^  testified  that  she  went  to 
the  defendant  with  her  nephew,  William 
Buckley,  in  Novonber,  1904,  at  the  solicita- 
tion of  Mrs.  Faulkner.  She  says  the  de- 
fendant examined  him:  "And  I  don't  imow 
what  you  would  call  it,  something  to  test 
your  lungs  with,  with  a  strap  around  him. 
and  he  said  he  was  very  badly  with  con- 
sumption, and  I  don't  really  remember 
whether  he  did  anything  to  him  that  day,  or 
not,  but  he  gave  him  some  medicine  to  bring 
home,  and  he  told  me  that  it  would  cost  me 
$100  to  get  him  cured,  and  he  said  he  would 
cure  him  in  three  months,  have  him  so  that 
he  would  be  able  to  w(vk  in  three  months' 
time,  and  he  charged  me  |4  for  the  first  four 
bottles  of  medlchie  I  got"  She  said  William 
Bnc^ey  went  to  the  office  three  times,  that 
the  defendant  stripped  him  every  time,  and 
one  time  he  put  some  stuff  in  his  ear,  and 
gave  him  some  stuff  to  put  In  his  mouth  and 
rubbed  him  round  the  chest  and  ears  and 
head  with  this  medicine;  that  he  gave  him 
medlcihe  to  take  home  to  drink;  tliat  he  did 
not  go  to  the  house,  but  said  he  would  if  it 
was  necessary;  that  she  went  to  the  office 
five  times;  that  she  got  16  bottles  of  nerve 
food  in  all  and  paid  the  defendant  $16.  That 
defendant  told  her  the  rule  was  that  when 
he  made  any  special  treatment  In  the  office 
It  was  $1  extra. 

Margaret  Ryan  testified  that  she  went  to 
see  the  defendant  at  the  solicitation  of  Mrs. 
Faulkner;  that  she  had  a  skin  disease;  that 
the  defendant  salved  her  body  with  this  food; 
that  after  the  treatment  he  said  ho  could 
cure  her  and  that  he  didn't  see  how  he  could 
afford  to  do  It  at  less  than  $5  for  the  mas- 
saging and  the  food;  that  she  went  to  the 
office  until  she  had  received  25  treatments 
for  which  she  paid  him  to  a  treatment, 
amounting  in  all  to  |123.    She  then  stopped 
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going  to  bli  office.  She  said:  "The  last 
treatment  I  took  at  his  office  he  had  to  use 
something  In  my  ears.  The  next  day  I  was 
In  a  critical  condition.  I  was  not  able  to  go 
to  bis  house  so  I  was  obliged  to  send  tor  him 
to  come  to  see  me  at  my  home.  He  came 
there  and  brought  some  medicine  and  treated 
me  there,  my  bead  and  shoulders,  and  I  was 
not  able  to  go  to  his  office  any  more.  He 
made  three  visits  there." 

The  following  receipt  was  put  in  evidenca: 
"Providence,  R.  I.,  January  16,  1905.  Mrs. 
Margaret  Byan,  Dr.,  to  Thomas  J.  Heffeman, 
Doctor  of  Dermatology  and  Physical  Educa- 
tion, Office  86  Weybosset  street,  Treasurer, 
HefTeman  Institute,  Incorporated:  For  pro- 
fessional services  rendered  25  treatments  .it 
$5.00— $125.0a  Received  Payment,  Thos.  J. 
Heffeman.  Office  Hours,  12  to  5  p.  m."  The 
defendant  admitted  receiving  the  $125  and 
giving  said  receipt.  He  sent  a  bill  to  Mrs. 
Ryan  for  professional  services  rendered  at 
her  home,  amounting  to  $20.  This  bill  was 
not  paid. 

Lewis  A.  Hall,  a  police  officer,  testified  that 
lie  went  to  the  defendant's  office,  March  25, 
1906;  that  he  askedi  him  if  he  was  Dr.  Hef- 
feman and  he  said  he  was;  tliat  be  asked 
him  if  be  had  any  nerve  food  and  he  said 
he  had;  that  be  showed  him  tltree  different 
t>ottles  and  asked  what  was  the  matter  with 
him;  that  he  told  him  he  had  catarrh;  that 
he  then  took  him  into  a  side  room,  bad  him 
strip  off  to  the  waist,  examined  him  on  the 
lungs  and  diest,  took  his  chest  expansion, 
showed  lilm' three  bottles,  Nos.  1,  2,  and  8, 
and  said  if  he  would  take  No.  8  bottle  and 
rub  it  on  bis  forehead,  back  of  his  neck,  and 
nose.  It  would  kill  the  catarrh;  that  be  ask- 
ed the  price  and  the  defendant  said  it  was 
$1,  and  he  paid  blm  $1. 

The  defendant  testified  that  be  is  a  doctor 
of  dermatology  and  physical  education;  de- 
nied tliat  be  had  ever  practiced  medicine  or 
held  himself  out  as  a  medical  doctor,  ard 
said  that  he  had  never  applied  to  the  board 
of  health  for  a  certificate.  When  asked  if  he 
bad  any  authority  for  the  practice  of  der- 
matology and  physical  education,  he  s^aid: 
"I  have  a  certificate  from  the  state  in  the 
form  of  a  charter."  He  then  Introduced  a 
certificate  of  the  Secretary  of  State  that  cer- 
tain persons,  of  whom  tbe  defendant  was 
one,  "have  filed  in  tbe  office  of  the  Secretary 
of  State  according  to  law,  their  agreement  to 
form  a  corporation  under  the  name  of  Hef- 
feman Institute  of  Dermatology  and  Physical 
Bdticatioo,  of  the  United  States  of  America, 
for  tbe  purpose  of  promoting,  teaching,  and 
practicing  the  science  of  Dermatology  nnd 
Physical  Education  according  to  the  princi- 
ples developed  and  taught  by  Thomas  J.  Hef> 
feman,  the  Inventor  of  nerve  food,  aiding 
and  caring  for  sick  and  infirm  people,  es- 
pecially those  afflicted  with  consumption  and 
similar  loathsome  nervous  dlsoasrs,  encour- 
I     aging  temperance,  and  such  other  habits  as 


tend  to  the  physical  health,  long  life,  and 
happiness  of  mankind,  in  accordance  with 
law,  and  have  also  filed  the  certificate  of  the 
general  treasurer  that  they  have  paid  into 
the  general  treasury  of  tbe  state  the  fee 
required  by  law."  He  testified  that  he  bad. 
been  Interested  in  the  manufacture  of  nerve 
food  for  five  years;  that  be  had  given  it  all 
his  time  since  about  June,  1906;  that  prior 
to  that  time  be  had  given  it  very  little  of 
ills  time,  attending  to  it  evening:;  occasional- 
ly, but  not  regularly;  that  he  had  other  occu- 
pation, as  president  of  a  life  insurance  com- 
pany; that  be  bad  been  engaged  In  life  In- 
surance about  11  years,  as  agent  in  part,  and 
president;  that  prior  to  that  he  had  been  la 
the  market  and  grocery  business;  that  he 
had  no  medical  education,  never  attended 
any  medical  school  or  took  any  course  of 
studies  in  medicine;  that  be  discovered  tb: 
nerve  food  about  five  years  ago;  that  it  is 
composed  of  herbs  and  fruit  entirely;  that 
the  nerve  food  also  contains  neuzoid,  which 
is  made  from  grasses  imported  from  Japan 
and  other  places ;  that  be  discovered  the  use 
of  neuEold  in  connection  with  tbe  otha  in- 
gredimta;  that  be  gets  a  royalty  from  the 
sales  of  nerve  food.  He  further  testified: 
"C  Q.  190.  You  notice  in  your  handwriting 
'25  treatments,  at  $6,  $126.'  You  yourself 
have  used  the  word  treatments,'  and  it  Is 
written  in  there  in  your  own  handwriting: 
why  did  you  use  that  word?  Ans.  That 
means  the  amount  of  food  that  was  used  on 
her.  0.  Q.  191.  Yon  mean  that  the  word 
'treatment*  was  tbe  proper  word  used  when 
you  meant  so  many  ounces  of  nerve  food? 
Ans.  Yes.  •  •  •  aQ.201.  In  connection 
with  your  professICMi  you  do  use  tbe  title 
'Doctor,'  do  you  not?  Ans.  I  do.  *  •  • 
C.  Q.  204.  What  significance  does  that  word 
'Doctor*  have?  Ans.  Nothing  more  than 
teacher.  C.  Q.  205.  You  used  the  word  in 
your  direct  examination  as  'general  practi- 
tioner;' general  practitioner  of  what?  Ana. 
Dermatology  and  physical  education."  As 
to  tbe  treatment  of  Mrs.  Ryan,  he  testified 
that  he  sold  her  the  "food"  and  rabbed  it  on 
her  head  and  body,  and  on  one  occasion  pnt 
some  in  her  ear;  that  he  used  at  one  time- 
8  ounces,  and  at  other  times  16  ounces  at  a 
treatment;  that  the  "food"  was  worth  75 
cents  an  ounce.  As  to  William  Buckley,  be 
testified:  "I  bad  him  remove  bis  clothing  on 
the  npper  part  of  his  l>ody.  Including  his 
shirt  I  took  some  nerve  food  and  applied 
It  to  bis  body,  showed  him  bow  be  might 
use  It  at  his  house.  I  gave  him  a  lesson  In 
breathing.  He  was  unable  to  take  any  air 
into  his  lungs.  His  chest  was  entirely  neu- 
tral. I  explained  to  him  how  to  breathe  and 
I  assisted  blm  to  take  some  pus  from  his 
nose,  got  him  so  that,  the  second  time  be 
called  to  the  office,  be  was  able  to  expand 
bis  chest  from  nothing  to  three  inches.  He 
was  a  great  deal  inlproved  in  hia  health 
that  time  be  left  off  treatment" 
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Mary  7.  Fanlkner,  called  by  the  defrnd- 
•Dt,  testified  that  she  brought  patients  to  tba 
defendanfa  ofQce;  that  sbe  brougbt  Mrs. 
Byan  and  Mrs.  Buckley  tbere;  that  she  re- 
ceived a  commission  from  the  defendant  each 
time  for  the  patients  she  brougbt;  that  sbe 
caused  William  Buckley  to  go  tbere;  that 
the  defendant  examined  him;  that  be  took 
off  the  dotbing  from  bis  chest,  sounded  bis 
cbest,  measured  bis  chest,  and  asked  him 
to  breathe;  that  be  told  him  he  was  not 
breathing  properly,  told  blm  bow  to  breathe, 
told  him  what  clothing  he  should  wear,  told 
him  what  amount  of  nerve  food  be  sliould 
use,  and  how  to  apply  it;  that  one  kind  was 
to  be  mbbed  on  the  face  and  bead,  aud  the 
otber  was  to  take  internally;  that  the  de- 
fendant told  ber  to  bring  people  to  bis  ofiSce 
baring  consumption,  asthma,  skin  diseases 
of  all  kinds,  catarrh.  Indigestion,  and  al- 
Biost  every  disease  she  conld  think  of.  She 
said  she  was  present  twice  when  William 
Buckley  was  at  defendant's  office;  that  the 
defendant  both  times  stripped  bis  cbest  and 
examined  It,  measured  It,  sounded  his  lunzs, 
and  gave  him  instructions  as  to  what  to  do; 
that  Buckley  was  in  a  very  weak  condition 
and  coald  scarcely  walk  from  the  car  to  the 
office,  and  that  he  died  a  few  weeks  after  the 
first  treatment 

Did  these  acts  of  the  defendant  amount  to 
the  practice  of  medicine.  In  violation  of 
chapter  165  of  the  General  Laws  1896,  as 
amended  by  chapter  926,  p.  3S6.  of  the  Public 
Laws,  passed  November  26,  19017 

L  In  State  v.  Mylod,  20  R.  I.  632  (page 
637),  40  Atl.  753  (page  755) ,  41  .L.  R.  A.  428s 
this  court  said:  "Medicine,  in  the  popular 
sense.  Is  a  remedial  substance.  The  practice 
of  medicine,  as  ordinarily  or  popularly  under- 
stood, has  relation  to  the  art  of  preventing, 
curing,  or  alleviating  disease  or  pain.  It 
rests  largely  In  the  sciences  of  anatomy,  phys- 
iology, and  hygiene ;  it  requires  a  knowledge 
of  disease,  its  origin,  its  anatomical  and 
physiological  features,  and  its  causative  rela- 
tions; and  further,  It  requires  a  knowledge 
of  drugs,  their  preparation  and  action.  Popu- 
larly It  consists  In  the  discovery  of  the  cause 
and  nature  of  disease,  and  the  administration 
of  remedies  or  the  prescribing  of  treatment 
therefor."  The  words  "practice  of  medicine," 
as  used  In  Gen.  Laws  1896,  c.  165,  must  be 
construed  to  relate  to  the  practice  of  medicine 
as  ordinarily  and  popularly  understood.  If 
tbe  acts  shown  by  the  evidence  amount  to  the 
practice  of  medicine,  as  meant  by  tbe  statute, 
tbe  defendant  Is  not  protected  by  bis  claim 
of  Ignorance  of  any  or  all  of  tbe  learning 
which  Is  necessary  for  tbe  safe  and  successful 
treatment  of  disease  or  by  bis  disclaimer  or 
asBomptlon  of  any  kind  or  number  of  titles. 
A  perB<m  who  testifies  that  he  is  not  a  medi- 
cal doctor,  and  states  that  he  never  attended 
a  medical  school  or  took  any  course  of  studies 
In  medicine,  but  claims  to  be  a  doctor  of 
dermatology  and  physical  education  by  virtue 


of  an  Institute  of  Dermatology  and  Physical 
Education,  formed  by  himself  and  others 
under  the  law  relating  to  Incorporation,  and 
who  also  adds  the  title  "nerve  specialist," 
by  some  authority  not  disclosed,  is  still 
amenable  to  the  law  aud  capable  of  prac- 
ticing medicine  In  violation  of  tbe  provisions 
of  tbt  statute. 

"Tbe  object  of  the  statute  in  question  is  to 
secure  the  safety  and  protect  tbe  health  of 
the  public.  It  is  based  upon  the  assumption 
that  to  allow  Incompetent  persons  to  de- 
termine the  nature  of  disease,  and  to  pre- 
scribe remedies  therefor,  would  result  In  In- 
jury and  loss  of  llfa  To  protect  tbe  public, 
not  from  theories,  but  from  the  acts  of  in- 
competent persons,  the  Legislature  has  pre- 
scribed the  qualifications  of  those  who  may 
be  entitled  to  perform  tbe  important  duties 
of  medical  practitioners.  Tbe  statute  Is  not 
for  the  purpose  of  compelling  persons  suf- 
fering from  disease  tp  resort  to  remedies, 
but  Is  designed  to  secure  to  those  desiring 
remedies  competent  physicians  to  prepare  and 
admilnlster  them."  State  v.  Mylod,  supra, 
page  643  of  20  R.  I.,  page  768  of  40  Atl.,  41 
L.  R.  A.  428.  In  Bibber  v.  Simpson,  59  Me. 
181,  the  court  said:  "The  services  rendered 
were  medical  In  their  character.  True,  the 
plaintiff  does  not  call  herself  a  physician,  but 
she  visits  her  sick  patients,  examines  their 
condition,  determines  the  nature  of  the  dis- 
ease, and  prescribes  the  remedies  deemed  by 
her  most  appropriate.  Whether  the  plaintiff 
calls  herself  a  medical  clairvoyant,  or  a  clair- 
voyant physician,  or  a  clear-seeing  physician, 
matters  little."  In  State  v.  Van  Doran,  109 
N.  0.  864,  870,  14  S.  B.  83.  the  court  said: 
"At  the  request  of  tbe  solicitor,  tbe  court 
charged  tbe  jury  that,  if  'the  defendant  at- 
tended any  sick  person,  examined  the  condi- 
tion of  such  sick  person  and  prescribed  the 
medicine  of  his  own  make  for  the  sick  per- 
son, and  held  himself  out  to  tbe  public  as 
competent  to  prescribe  the  medicine  of  his 
own  make,  in  those  cases  wherein  it  was  tbe 
proper  remedy  in  bts  opinion,  and  did  pre- 
scribe It  in  such  cases,  the  defendant  had 
violated  tbe  criminal  law'  and  should  be 
found  guilty.  We  think  that  tbe  Instruction 
embodied  the  law  applicable  to  tbe  testimony 
bearing  upon  the  charge.  An  unlicensed  per- 
son claiming  to  be  a  physician  and  holding 
himself  out  to  the  world  as  such,  cannot, 
after  examining  a  patient  who  has  asked 
his  services,  diagnosing  the  disease,  fixing  an 
anlount  or  price  for  which  be  will  cure  the 
patient,  and  giving  blm  a  prescription,  evade 
tbe  law  by  proving  that  the  medicine  ad- 
ministered was  a  proprietary  remedy  pre- 
pared and  sold  by  bbn." 

We  are  of  tbe  opinion  that  the  acts  of  tbe 
defendant  shown  In  tbe  evidence  amount  to 
the  practice  of  medicine  in  violation  of  Gen. 
Laws  1896,  R.  I.  c.  165,  as  amended  by  chap- 
ter 926,  p.  836,  of  tbe  Public  Laws  1900-1901. 

2.  The  objections  taken  to  cross-questions 
49  and  60,  page  10,  were  sustained,  and  the 
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defendant  excepted.  Tlie  qnestlons  asked  of 
Dr.  Swarts  were  as  follows:  'HI  Q.  48.  Do 
yon  ctHistder  the  Belling  of  nerve  food  to 
constitute  the  practice  of  medicine?  O.  Q. 
60.  If  a  pta^ton  sbonld  bxtj  a  bottle  of  tblB 
nerve  food  and  employ  some  one  to  mb  It  up- 
on the  body,  would  yon  consider  that  to  be 
the  practice  of  medicine  7'  The  mllngB  of 
the  court  were  correct  The  opinion  of  the 
witness  as  to  what  constituted  the  practice 
of  medicine  was  clearly  Immaterial. 

Objection  made  to  cross-question  51  was 
sustained,  and  exception  taken.  The  state, 
however,  Immediately  withdrew  Its  objection, 
and  the  court  allowed  the  question  to  be 
asked. 

3.  Exception  was  also  taken  to  the  ruling 
of  the  court  in  allowing  cross-question  76 
(page  66):  "What  is  the  Ingredient  of  this 
nerve  food  outside  this  one  particular  In- 
gredi«it?"  The  defendant's  counsel  object- 
ed, on  the  grounds:  (1)  That,  while  the  state 
had  the  right  to  prove  the  Ingredients  by  its 
witnesses  if  it  could,  It  had  not  the  right  to 
find  out  from  the  defendant  (2)  That  the 
state  had  not  the  right  to  inquire  Into  the 
composition  of  the  nerve  food,  because  It  was 
the  private  property  of  the  defendant  The 
court  said:  "The  first  ground  Is  not  tenable, 
In  my  oplni<»,  because,  If  the  defendant  takes 
the  stand,  he  Is  compelled  to  testify  In  regard 
to  any  proper  question.  It  Is  his  privilege  not 
to  take  the  stand  If  he  sees  fit  to  avail  him- 
self of  it  but  if  he  does  take  the  stand,  he 
must  answer  in  regard  to  any  pertinent  In- 
quiry. The  second  point  is  that  this  is  pri- 
vate property,  and  in  my  opinion  that  is  a 
consideration  which  Is  secondary  to  the  pub- 
lic consideration  of  the  right  to  know  what 
he  has  been  giving.  The  mere  fact  that  be 
claimed  a  secret  process  does  not  in  my 
opinion,  relieve  him  from  the  duty  of  answer- 
ing a  proper  question.  In  cross-examination, 
as  to  what  he  has  administered,  and  I  sustain 
the  question  of  the  Attorney  General  and 
note  your  objection  thereto."  The  ruling  of 
the  court  was  correct 

The  court  was  requested  to  charge  as  fol- 
lows :  "Defendant  is  authorized  by  charter  to 
promote,  teach,  and  practice  dermatology  and 
physical  education,  and  to  aid  and  care  for 
sick  and  Infirm  people,  especially  those  af- 
fected with  consumption  and  similar  nervous 


disease.  He  cannot  be  convicted  of  prac 
tldng  medicine  lll^;ally  If  he  did  nothing 
beyond  what  he  was  given  the  right  to  do 
under  said  charter.  A  person  who  uses  neith- 
er drugs,  medicine,  or  surgery  cannot  be  said 
to  engage  In  the  practice  of  medicine."  This 
request  was  properly  refused.  The  charter 
gave  the  defendant  personally  no  antborlty 
to  do  anything,  and  what  the  corporation  was 
authorized  to  do  was,  by  the  very  terms  of 
the  certificate,  to  be  done  "in  accordance  with 
law." 

4.  The  defendant  in  order  to  lawfully  prac- 
tice medicine  In  this  state,  would  be  obliged 
to  obtain  a  certificate  from  the  state  board 
of  health.  That  portion  of  the  request  read- 
ing, "A  person  who  uses  neither  drugs,  med- 
icine, or  surgery,  cannot  be  said  to  engage  In 
the  practice  of  medicine,"  was  properly  re- 
fused, as  It  was  not  applicable  to  the  evi- 
dence in  the  case,  and  assumed  that  the 
nerve  food  was  not  medicine.  It  had  been 
sbown  that  the  defendant  used  nerve  food  of 
varying  strength,  that  be  claimed  that  the 
nerve  food  was  used  to  supply  the  capillary 
nerves  of  the  entire  body,  and  that  it  was 
very  good  for  all  ailments.  The  definition 
of  medicine,  quoted  from  State  v.  Hylod, 
supra,  would  certainly  Include  a  remedial 
substance  having  the  qualities  claimed  by 
the  defendant  for  nerve  food.  If  the  defend- 
ant prescribed  or  administered  something 
which  he  clahned  was  good  for  the  alleviation 
of  pain,  or  the  cure  of  disease.  It  would  not 
avail  htm  to  show,  by  way  of  defense,  that 
what  he  so  administered  did  not  have  the 
remedial  qualities  which  be  had  claimed  for 
it  The  statute  was  intended  to  protect  the 
public  from  pretoise  and  sham,  as  well  as 
from  Ignorance.  The  defendant's  exceptions 
are  overruled. 

The  defendant  attempted,  at  the  trial,  to 
raise  the  question  of  the  constitutionality  of 
the  statute  under  consideration.  In  doing  ao, 
however,  he  did  not  mention  any  article  or 
section  of  the  Constitution  of  this  state  or  of 
the  Constitution  of  the  United  States.  The 
constitutional  question  Is  not  raised  with 
su£acient  particularity  to  justl^T  Its  considera- 
tion by  the  court 

Case  remanded  to  the  superior  court  for 
sentence. 
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DICKERMAN  T.  CONSOLIDATED  RT.  CO. 

(Supreme    Court   of   Errors   of   Connecticut. 
Jan.    3.    1907.) 

1.  Ahimai.8— Dogs— Common -Law   Peopkbtt. 

At  common  law  an  owner's  property  in  a 
4oK  was  not  complete,  but  was  of  a  base  and 
Inferior  kind. 

[Ed.  Note.— For  cases  in  point,  see  Cenb  Die. 
▼ol.  1,  Animals,  {  2.] 

2.  Sakb— Neouoent   Death— STATuras—UH- 

BK6ISTESED    DOO. 

Acts  1878  (Pub.  Laws  1877-79,  p.  824,  c. 
86)  required  dogs  to  be  registered,  numbered, 
collared,  and  licensed,  and  authorized  any  per- 
son to  kill  a  dog  not  so  licensed  and  collared, 
bat  that  any  person  killing  a  registered  dog, 
unless  in  the  protection  of  life  or  property, 
should  be  liable  to  the  owner  for  the  "full 
value  of  such  dog."  This  act  was  amended  in 
18S0  (Pub.  Laws  1880-81,  p.  C20,  c.  46)  so 
as  to  only  authorize  the  killing  of  unregistered 
dogs  In  constables  or  policemen,  after  which 
(;en.  St.  1902,  $  4481,  as  amended  by  Pub. 
Acts  1903,  p.  6,  c.  6,  was  passed,  imposing 
a  civil  and  criminal  liability  only  for  the 
stealing,  confining,  secreting,  killing,  or  in- 
juring of  a  registered  dog  or  one  under  six 
menus  of  age.  Held  that,  under  such  statutes, 
the  owner  of  an  unregistered  dog  more  than  six 
months  of  age  could  not  recover  for  the  mere 
negligent  killing  thereof. 

[Dd.  Mote. — For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Animals,  §{  116,  173.] 

Appeal  from  City  Court  of  New  Haven; 
Albert  HcG.  Hathewson,  Judge. 

Action  by  Hubert  L.  Dickerman  against 
the  Consolidated  Railway  Company  to  recov- 
er the  value  of  a  dog  alleged  to  have  been 
negligently  killed  by  defendant  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Harry  O.  Day  and  Elliot  Watrous,  for 
appellant.  Louis  M.  Rosenbluth,  for  appel- 
lee. 

HALL,  J.  Tbe  complaint  alleges  that  on 
Febmary  14, 1906,  the  plaintiff  was  the  own- 
er of  a  dog  of  the  value  of  $100,  and  that 
while  said  dog  was  lawfully  on  Alden  avenue, 
in  the  city  of  New  Haven,  and  on  tlie  tracks 
of  tbe  defendant's  street  railway,  and  in  the 
care  of  tbe  plaintiff's  servant,  the  defendant 
negligently  ran  its  car  upon  said  dog  and 
killed  It  To  this  complaint  the  defendant 
demurred,  upon  the  grounds,  among  others, 
ttaat,  under  tbe  law  of  this  state,  no  action 
lies  for  tbe  negligent  killing  of  a  dog,  and 
tbat  it  did  not  appear  that  the  dog  bad  been 
r^stered  and  bad  upon  its  neck  a  collar,  as 
required  by  statute,  nor  tbat  it  was  under 
tbe  age  of  six  months.  Tbe  court  overruled 
tbls  demurrer.  Upon  the  trial  of  the  case  to 
tbe  Jury,  tbe  plaintiff  having  offered  evidence 
to  prove  tbat  the  dog  killed  was  a  bulldog 
about  two  years  old  and  was  killed  as  alleged 
in  tbe  complaint  tbe  defendant  in  substance 
requested  the  court  to  charge  the  Jury  (1) 
tbat  tbe  plaintiff  bad  no  right  of  action  in 
tills  state  for  such  killing  of  tbe  dog:  and  (2) 
tbat  If  it  appeared  tbat  tbe  dog  was  more 
than  six  months  old,  tbe  plaintiff  was  not 
entitled  to  recover  unless  It  appeared  tbat 
63  A.-19 


tbe  dog  bad  been  registered  and  bad  a  collar 
upon  Its  neck  marked  as  required  by  statute. 
Tbe  court  did  not  so  cliarge,  but  instructed 
tEe  Jury,  in  substance,  ttiat  the  dog,  even 
though  it  was  not  registered  and  licensed, 
was  entitled  to  be  upon  the  public  street  and 
was  "not  a  trespasser  In  any  sense,  if  It  was 
upon  tbe  railroad  tracks"  of  tbe  defendant; 
that,  if  tbe  defendant  was  guilty  of  negli- 
gence, it  was  liable  for  the  death  of  the  dog, 
unless  tbe  person  hi  control  of  the  dog  was 
guilty  of  negligence,  and  tbat  tbe  measore 
of  damages  was  the  value  of  tbe  dog,  not  ex- 
ceeding tbe  sum  of  $100  claimed  In  tbe  com- 
plaint Tbe  Jury  returned  a  verdict  for  the 
plaintiff  for  |50  damages. 

Section  4481  of  the  General  Statutes  of 
1902,  as  amended  by  chapter  6,  p.  6,  of  tbe 
Public  Acts  of  190S,  provides  tbat  "every  per- 
son who  shall  steal  or  confine  and  secrete 
any  registered  dog  or  any  dog  under  tbe  age 
of  six  months,  or  who  shall  unlawfully  kill 
or  injure  any  such  dog  shall  be  liable  to  tbe 
owner  in  a  civil  action,  and  shall  be  fined  not 
more  than  two  hundred  dollars,  or  Imprisoned 
not  more  than  six  months,  or  both."  If  tbe 
dog  in  question  was  over  the  age  of  six 
months  and  was  not  registered,  clearly  tbe 
defendant  was  not  liable  to  tbe  plaintiff  in  a 
civil  action,  unless  such  right  of  action  was 
given  by  some  other  law  than  this  statute. 
Tbe  plaintiff  claims  tbat  be  bad  such  a  prop- 
erty In  the  dog  at  common  law  tbat  be  can 
maintain  tbls  action.  The  trial  court  In  its 
rulings  as  above  stated  apparently  sustained 
tbls  claim.  But  tbe  question  which  is  de- 
cisive of  tills  case  is  not  what  property  in 
dogs  their  owners  or  keepers  formerly  bad 
under  the  common  law,  but  what  property 
rights  in  them  are  recognized  and  protected 
by  our  present  law,  and  which,  upon  these 
questions,  is  largely  statutory.  From  an  ear- 
ly period  in  our  history  our  L^slature,  and 
our  towns  by  authority  of  tbe  Legislature, 
have,  for  tbe  protection  of  person  and  prop- 
erty from  injury  by  dogs,  passed  laws  and 
adopted  regulations  providing  upon  what 
conditions,  and  under  what  circumstances, 
dogs  might  be  owned  and  kept,  and  what 
property  rights  In  them  would  be  protected, 
and  by  such  legislation  tbe  ancient  common- 
law  rules  upon  these  subjects  have  been  ma- 
terially changed. 

The  following  are  some  of  the  statutes 
which  have  been  enacted  regarding  the  own- 
ing and  keeping  of  dogs:  As  early  as  17G5 
an  act  was  passed  authorizing  tbe  town  au- 
thorities to  make  all  necessary  rules  and  reg- 
ulations for  confining,  restraining,  and  killing 
dogs  within  such  towns  as  they  should  Judge 
reasonable  for  tbe  effectual  security  of  the 
inhabitants,  and  providing  that  all  dogs  not 
confined  and  restrained  within  such  rules  and 
orders  might  be  killed  by  any  person.  In 
1798  It  was  enacted  tbat  dogs  permitted  to 
go  at  large  should  wear  a  collar  with  tbe 
name  of  tbe  owner  thereon,  and  bis  place  of 


Digitized  by 


Google 


290 


65  ATLANTIC  BEPORTEB. 


(Conn. 


residence,  and  that  any  dog  fonnd  at  large, 
witb  or  without  the  permission  of  the  owner, 
without  such  collar  might  be  killed.  In  1829 
towns  were  empowered  to  tax  dogs,  and  any 
person  was  authorized  to  kill  any  dog  the 
tax  levied  upon  which  the  owner  had  refused 
to  pay.  An  act  of  1853  empowered  the  In- 
habitants of  any  town  to  offer  a  bounty  for 
the  destruction  of  any  dog  not  kept  in  con- 
formity with  all  legal  regulations  for  keep- 
ing, taxing,  licensing,  and  restraining  dogs. 
In  1856  it  was  enacted  that  owners  of  dogs 
should  cause  them  to  be  registered,  number- 
ed, and  collared,  and  should  pay  an  annual 
tax  on  them;  that  any  person  might  kill  any 
unregistered  dog  running  at  large;  that  It 
should  be  the  duty  of  afaerlfls  and  constables 
to  cause  snch  dogs  to  be  destroyed;  and  that 
any  person  killing  or  maiming  such  registered 
and  collared  dog  without  Justifiable  cause 
should  be  liable  In  an  action  of  trespass  for 
the  reasonable  yalne  of  the  dog.  In  1864 
selectmen  were  directed  to  offer  a  bounty  to 
any  person  for  the  killing  of  any  unregistered 
dog.  In  1866  the  keepers  of  unregistered 
dogs  were  required  to  kill  them.  After  the 
legislation  of  1867  and  1873  regarding  the 
taxation  of  dogs  and  the  repeal  of  inconsist- 
ent laws,  the  Revision  of  1875  required  the 
assessors  of  each  town  to  cause  all  dogs 
therein  over  three  months  old  to  be  entered 
on  the  list  of  the  keeper  or  occupant  of  the 
premises  where  such  dog  was  kept,  and  to  be 
added  to  the  rate  bill  of  the  town  at  certain 
sums,  and  omitted  all  former  laws  requiring 
the  registering  of  dogs.  By  an  act  passed 
In  1878  (Pub.  Acts  1877-79,  p.  824,  c.  99),  the 
provision  of  the  Revision  of  1875  requiring 
dogs  to  be  taxed  was  repealed,  every  owner 
or  keeper  of  a  dog  was  required  to  annually 
cause  It  to  be  registered,  numbered,  describ- 
ed, and  licensed  in  the  town  clerk's  oflBce, 
and  collared,  and  to  pay  a  certain  license  fee, 
and  it  was  provided  that  any  person  owning 
or  keeping  a  dog  without  complying  with 
said  requirements  should  be  guilty  of  a  mis- 
demeanor upon  convictlMi  of  which  he  should 
be  fined  or  imprisoned  or  both;  that  any  per- 
son might  kill  any  dog  not  so  licensed  and 
collared,  and  that  he  should  be  paid  a  bounty 
of  $1  therefor;  and  that  any  person  killing 
any  dog  so  registered,  unless  such  killing 
was  Justifiable  in  the  protection  of  life  or 
property,  should  be  liable  to  the  owner  in  an 
action  of  damages  on  said  statute  for  the 
"full  value  of  such  dog"  and  also  to  be  pun- 
ished by  fine  or  imprisonment  upon  a  crim- 
inal prosecution.  In  1880  the  above  act  of 
1878  was  amended  (Pub.  Laws  1880-81,  p. 
520,  c.  46)  so  as  to  provide  that  an  unlicensed 
dog  might  be  lawfully  killed  by  any  constable 
or  policeman,  Instead  of  by  "any  person"  as 
before  provided,  and  that  such  constable  or 
policeman  should  receive  the  bounty  fixed 
therefor;  and  was  afterward  amended  so  as 
only  to  require  dogs  over  six  mouths  old  to 
be  so  registered,  licensed,  and  collared,  and 
so  as  to  provide  a  civil  and  criminal  liability, 


as  before  stated,  for  the  stealing,  conflnins, 
secreting,  or  injuring,  as  well  as  for  the  klli- 
ing,  of  a  registered  dog. 

At  common  law  the  property  which  one 
had  in  a  dog  was  of  a  base  and  inferior  kind, 
and  "entitled  to  less  regard  and  protection 
than  property  in  other  domestic  animals," 
and  the  stealing  of  a  dog  did  not  amount  to 
larceny  (Woolf  v.  Chalker,  31  Conn.  121,  127, 
81  Am.  Dec.  176;  Wilton  v.  Weston,  48  Conn. 
325,  336),  nor  is  the  stealing  of  an  unregister- 
ed dog  made  larceny  by  statute.  Although  at 
common  law  the  stealing  of  a  dog  was  re- 
garded as  such  an  invasion  of  a  property 
right  as  would  amount  to  a  civil  injury,  r»- 
dresslble  by  a  civil  action  (2  Bl.  Comm.  393), 
it  may  be  questioned  whether  one  who, 
through  mere  negligence,  killed  a  dog  was  li- 
able to  the  owner  in  damages,  or  whether  the 
provisions  of  our  present  statute  rendering 
one  liable  both  civilly  and  criminally  for 
stealing,  confining,  secreting,  or  unlawfully 
killing  or  injuring  a  registered  dog  were  In- 
tended to  apply  to  any  other  than  a  willful 
or  wanton  killing  or  injuring.  But,  however 
these  questions  may  be  answered,  we  are  sat- 
isfied that,  und«r  our  present  law,  which 
practically  defines  by  statute  the  status  of 
the  dog  as  property,  no  person  has  such  prop- 
erty in  an  unregistered  dog  over  six  months 
old  as  will  enable  him  to  maintain  an  action 
for  the  value  of  such  a  dog  against  one  who 
unintentionally,  but  negligently,  kills  It,  and 
that  this  conclusion  follows  from  the  provi- 
sions of  our  statutes  requiring  dogs  over  six 
months  old  to  be  registered,  making  it  a  mis- 
demeanor to  keep  or  harbor  an  unregistered 
dog,  requiring  selectmen  to  make  diligent 
search  for  unregistered  dogs  and  to  cause 
the  persons  owning  or  harboring  the  same 
to  be  prosecuted,  and  providing  that  all  such 
dogs  may  be  killed  by  any  constable  or  police- 
man, and  that  such  officers  shall  receive  a 
reward  for  killing  such  dogs.  Whether,  by 
reason  of  these  provisions  of  our  statutes, 
the  owner  of  an  unregistered  dog  has  abso- 
lutdy  no  right  or  property  in  It  which  the 
law  will  protect,  we  have  no  reason  to  Inquire 
in  this  case. 

That  only  constables  and  policemen  are 
authorized  to  kill  unlicensed  dogs,  and  that 
this  dog  was  not  killed  by  either,  is  not  de- 
cisive of  the  plaintifTs  right  to  recover.  The 
question  is  not  whether  the  defendant  can 
Justify  the  act  of  killing  the  dog  by  showing 
that  It  was  lawful,  but  whether,  even  if  the 
act  was  unlawful,  the  defendant  has,  In  neg- 
ligently killing  an  unregistered  dog,  deprived 
the  plaintiff  of  a  property  right  which  en- 
ables him  to  recover  In  this  action.  Changing 
the  law  of  1878  so  that  any  "constable  or  po- 
liceman," Instead  of  any  "person,"  might 
kill  unregistered  dogs  and  receive  the  reward 
therefor,  was  for  the  promotion  of  peace  and 
good  order,  and  not  for  the  purpose  of  giving 
to  the  keepers  of  unregistered  dogs  the  right 
to  recover  their  value  if  unintentionally  kill- 
ed by  another  person  than  a  constaUe  or  « 
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policeman.  Section  4481  of  the  Oeneral  Stat^ 
utes  of  1902,  as  amended  as  before  stated,  im- 
poses a  civil  and  criminal  liability  only  for 
the  stealing,  confining,  Becretlng,  killing,  or 
InJxiriiiK  of  a  registered  dog,  or  one  under 
six  months  of  age.  If  one  has  sudi  a  prop- 
oty  right  in  his  unregistered  dog,  whether 
0T«'  or  under  six  months  of  age,  that  be 
may  recover  its  value  by  a  civil  action  when 
It  1b  either  negligently  or  willfully  killed  by 
another  person  than  a  policeman,  he  certain- 
ly would  have  no  less  a  right  after  it  was 
registered.  Why,  then,  provide  by  statute 
a  ranedy  by  clyll  action  for  the  unlawful 
kUIing  of  a  registered  dog  or  a  dog  under 
six  months  of  age? 

The  pialntUTs  contention,  If  pressed  to  its 
logical  result,  would  support  a°  civil  action  to 
enable  one  who  has  not  registered,  and  does 
not  intend  to  register,  his  dog  to  obtain  pos- 
session of  It  for  the  purpose  of  keeping  It, 
even  when  it  is  detained  by  one  who  is  au- 
tbmrlzed  to  kill  it,  and  even  though  be  would 
be  liable  to  prosecution  for  keeping  it.  Im- 
mediately aft^  having  obtained  possession 
of  It;  and  that  fmc  a  conversion  of,  or  injury 
to,  bis  unregistered  dog,  he  would  be  entitled 
to  the  same  compensation  as  if  It  had  been 
registered,  notwithstanding  the  fact  that  he 
was  keying  it  unlawfully  when  it  was  con- 
verted or  injured,  and  that  it  might,  at  any 
time  or  place,  have  been  and  still  might  be 
lawfully  killed  by  a  constable  or  policeman. 
One  might,  perhaps,  succeed  in  keeping  a 
valuable  unr^lstered  dog  for  some  time  with- 
out being  prosecuted  therefor,  and  without 
Its  being  killed  by  the  officers  of  tbe  law,  but 
to  be  deprived  of  the  opportunity  of  so  keep- 
ing sacb  a  dog  Is  not  an  Injury  of  the  same 
kind  and  attended  by  the  same  legal  conse- 
quences as  the  deprivation  of  one's  legal  right 
to  keep  his  valuable  registered  dog.  Such 
statutes  as  ours,  requiring  the  registration  of 
dogs,  and  tbe  payment  of  a  fee  therefor,  and 
punishing  the  keeping  of  unregistered  dogs 
and  requiring  them  to  be  destroyed,  and  so 
depriving  one  of  any  property  In  the  latter 
whidi  the  law  will  protect,  are  not  for  the 
purpose  of  revenue,  but  are  regulations  for 
ttie  protection  of  person  and  property,  and 
ate  a  legitimate  exercise  of  the  police  power. 
In  Sentell  v.  New  Orleans  R,  Co.,  166  U.  S. 
968, 17  Sup.  Ct  693,  41  li.  Bd.  1169  it  is  said 
that,  owing,  among  other  things,  to  the  qual- 
ified property  in  dogs,  "they  have,  from  time 
immemorial,  been  considered  as  holding  their 
lives  at  the  will  of  the  Legislature,"  and  that 
"it  is  purely  within  the  discretion  of  tbe  Leg- 
islature to  say  bow  far  dogs  shall  be  recog- 
nized as  property  and  under  what  restrictions 
they  shall  be  permitted  to  roam  the  streets." 
Most  of  the  cases  cited  by  tbe  plalntlflt  in 
support  of  his  claimed  right  of  action  for  the 
negligent  killing  of  an  unregistered  dog  relate 
to  instances  where  the  killing  was  Intentional 
and  In  which  It  does  not  appear  that  the  dogs 
killed  were  kept  In  Tiolation  of  th«  law.    In 


Jemlson  v.  Railroad  Co.,  76  Oa.  444,  58  Am. 
Rep.  476,  and  in  Moore  v.  Electric  Co.,  136 
N.  C.  564,  48  S.  B.  822,  67  L.  R.  A.  470i,  It 
la  said  that  railroad  companies  are  not  liable 
for  the  killing  of  dogs  where  the  killing  Is 
the  result  of  mere  negligence  upon  the  part 
of  employes  in  the  management  of  their  cars. 
Whether,  In  these  cases,  the  dogs  killed  had 
been  kept  in  compliance  with  the  require- 
ments of  the  law  does  not  appear. 

We  are  not  required  to  decide  whether  or 
not  one  might,  under  any  circumstances,  have 
a  right  of  action  for  a  willful  killing  of  an 
unregistered  dog  by  a  person  who  was  neither 
a  constable  nor  a  policeman,  nor  whether 
section  4481  gives  a  right  of  action  for  the 
negligent  killing  of  a  registered  dog.  It  Is 
sufficient  for  the  purposes  of  this  case  for 
us  to  hold  that  the  trial  court  erred  In  ruling 
that  the  plaintiff  had  such  properly  In  an  un- 
registered dog  as  gave  him  a  right  of  action 
agaimt  the  defendant  for  a  m^e  negligent 
killing  of  such  a  dog. 

There  Is  error,  and  the  cause  is  remanded, 
with  directions  to  sustain  the  defendant's 
demurrer  to  the  complaint,  and  proceed  with 
the  case  according  to  law. 

In  this  opinion,  the  other  Judges  concurred. 


MORAN  et  al.  t.  DENISON  et  al. 

(Supreme  Court  of  Errors  of  Oonnecticnt    Dec. 

18,  IJKXJ.) 

1.  EjECTifENT— RIGHT    OF    RECOVKBT. 

One  must  recover  real  estate,  if  at  all, 
upon  the  strength  of  his  own  title. 

fEM.  Note.— For  cages  in  point,  see  Cent  Dig. 
vol.  17.  Ejectment,  §  17.] 

2.  Navigable  Waters— Land  Under  Water 
—Right  op  Reclamation. 

Under  the  rule  that  the  rights  of  reclama- 
tion incident  to  the  ownership  of  littoral  land 
will  only  be  changed  by  new  conditions  where 
those  conditions  are  definite,  substantial,  and 
permanent,  and  require  a  new  adjustment  of 
rights  in  order  that  fair  access  to  tiie  sea  may 
be  afforded  to  all,  plaintiEEs,  who  owned  re- 
claimed Innd,  could  not  base  a  right  to  reclaim 
a  neightraring  tract  on  the  extension  seaward 
of  the  lateral  boundary  lines  of  the  land  at 
right  angles  to  an  artificial  ahore  line  that  had 
undergone  constant  changes  for  years,  where 
the  tract  to  be  reclaimed  lay  within  the  ex- 
tended boundary  lines  of  an  upland  tract  that 
lay  along  the  original  shore  land,  and  between 
which  lines  reclamation  bad  been  carried  forward 
for  years  with  the  acquiescence  of  adjoining 
owners. 

Appeal  from  Superior  Court,  New  Londoo 
County;    Edwin  B.  Gager,  Judge. 

Action  by  Daniel  B.  Moran  and  another 
against  Charles  W.  Denison  and  others  for 
the  recovery  of  land.  E^om  a  Judgment 
for  defendants,  plalntifFs  appeal.    AArmed. 

Shaw's  Cove  is  an  arm  of  tbe  sea  forming 
a  part  of  New  liondon  Harbor  and  extending 
In  a  general  direction  northerly  from  the 
main  body  of  tbe  harbor  Into  the  main  land 
lying  on  the  westerly  side  thereof.    The  de- 
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fendants  and  tbelr  predeceBsors  In  title  have 
from  time  Immemorial  been  tbe  owners 
•f  a  tract  of  upland  fronting  upon  tbe  east- 
erly shore  of  said  cove,  to  wit,  that  portion 
of  A.  I.  J.  B.,  as  shown  upon  tbe  map 
printed  herewith,  which  was  above  the  high- 
water  line.  This  line  In  the  Immediate 
Tldnlty  of  the  locus  in  1807,  when  the  rec- 
ord begins  Its  detailed  history,  extended 
along  tbe  curved  line,  R.  Q.,  upon  the  map, 
thus  forming  a  concave  shore.  Upon  the 
opposite  side  of  tbe  cove  tbe  high-water  IIn« 
was  as  represented  In  U.  V.  ui>on  the  map. 
A  few  years  prior  to  this  time  a  causeway 
of  solid  earth,  with  retaining  walls,  had  been 
constructed  for  highway  purposes  across  the 
waters  of  the  cove,  leaving  tidal  water  be- 


tween It  and  the  shore  line  In  frtmt  of  tbe 
land  described  and  tbe  neighboring  land. 
This  causeway  is  shown  upon  tbe  map  as 
"Bank  street,"  by  which  name  it  Is  now 
known,  and  extends  In  a  general  directicm  of 
east  and  west  The  water  flowed  and  re- 
flowed  through  an  arcb  in  the  causeway  and 
on  some  500  feet  to  the  north  of  Blinman 
street  In  1838  one  Rogers,  a  predecessor  in 
tbe  defendants'  title,  became  the  owner  of 
this  tract  of  upland.  Already  bis  predeces- 
sors In  title  had  begun  to  reclaim  from  tbe 
sea  the  territory  in  front  of  tbe  upland  and 
northerly  of  tbe  causeway.  This  reclama- 
tion tiad  been  carried  seaward  between  two 
lines  in  extension,  in  straight  llues,  of  the 
boundary  lines  of  the  original  tract  of  up- 
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land,  wbich  were  parallel  and  four  rods 
apart  Beyond  the  causeway  a  building 
resting  upon  mud  sills  had  been  built  along 
and  up  to  the  westerly  line  thus  extended. 
About  1871  Bogers  filled  in  south  of  the 
causeway,  and  within  the  lines  described  for 
a  considerable  distance  seaward  and  set  a 
mereetone  on  said  westerly  line  about  40 
feet  southerly  of  the  causeway.  He  also, 
some  years  prior  to  1890,  set  a  line  of  spiles 
along  said  westerly  line,  continued  from  the 
end  of  the  fill  to  a  distance  not  definitely  es- 
tablished. This  westerly  line  of  reclama- 
tion and  use  has  always  been  acquiesced  In 
as  the  true  one  by  the  owners  of  the  adjoin- 
ing property,  and  has  been  the  one  to  which 
the  use  of  the  defendants  and  their  predeces- 
sors In  title  has  extended.  About  1880  fur- 
ther filling  was  begun  and  thereafter  con- 
tinued from  time  to  time,  and  about  1881  a 
double  line  of  spiles,  shown  upon  the  map, 
-n-as  driven  along  this  same  westerly  line 
preparatory  to  the  construction  of  a  wharf. 
These  spiles  extended  as  far  south  as  the 
point  of  the  triangle  of  land  In  controversy 
and  a  little  beyond.  The  defendants  acquired 
the  property  in  December,  1903,  and  have 
since  that  time  completed  the  reclamation  of 
all  that  portion  of  the  cove  lying  within  said 
two  extended  straight  lines  and  out  to  the 
harbor  line.  If  a  straight  line  had  been 
drawn  from  headland  to  headland  across  the 
waters  of  the  concave  shore,  as  It  was  In 
1807,  It  would  have  substantially  coincided 
with  Ibe  map  line,  R.  Q.,  and  a  perpendicular 
thereto  drawn,  from  the  southwest  comer  of 
the  defendants'  upland  as  It  then  was,  would 
have  departed  only  a  little  from  the  wester- 
ly line  of  reclamation;  that  departure  being 
to  the  west  rather  than  to  the  east  In  1861 
one  Wilkinson  purchased  a  water  lot  lying 
south  of  and  abutting  upon  said  causeway 
about  80  feet  and  extending  Into  the  core. 
The  grantor  In  this  conveyance  owned  the 
piece  of  upland  fronting  upon  the  shore 
whldi  lay  next  west  of  the  line,  G.  H.  Be- 
tween that  upland  and  the  upland  which  has 
now  passed  to  the  defendants,  the  tract,  A.  B. 
H.  6.,  Intervened.  The  lot  conveyed,  as  the 
court  has  found  from  the  deeds,  lay  within 
the  lines,  W.  M.  Y.,  and  did  not  embrace  the 
triangular  strip,  M.  N.  T.  After  his  pur- 
diase  Wilkinson  filled  in  that  side  of  bis 
lot  nest  to  the  causeway  to  a  depth  of  from 
SO  to  70  feet,  and  in  1882  built  an  opera  house 
iq>on  It,  substantially  rectangular  In  shape, 
70  feet  ftant  and  150  feet  deep.  This  build- 
ing rested  upon  the  reclaimed  land  in  front 
and  upon  spiles  In  the  rear.  It  stood  at 
right  angles  with  the ,  causeway,  and  Its 
northeasterly  comer  was  coincident  with  the 
northeast  comer  of  the  lot  As  the  strac- 
ture  extoided  back  from  the  causeway,  it 
was  built  over  the  boundary  line  and  covered 
the  triangle,  M.  Y.  N.  The  plaintiffs  are  the 
successors  in  title  to  Wilkinson,  and  the  phys- 
ical condition  of  the  property  has  since  the 


erection  of  the  opera  house  remained  un- 
dianged  by  filling  In  or  wharfing  out  Title  to 
M.  Y.  N.  has  been  acquired  by  Wilkinson  and 
his  successors  by  adverse  possession.  The 
space  between  the  opera  house  and  the  de- 
fendants' property  belongs  to  strangers  to 
this  suit  That  part  next  to  Bank  street  has 
been  reclaimed.  The  outer  portion  has  not 
All  the  upland  owners  along  the  piece  of 
shore  in  question  have  from  time  to  time  ex- 
ercised their  rights  of  reclamation  and 
wharfage.  As  the  result  all  the  territory 
northerly  of  the  old  causeway,  now  Bank 
street,  has  been  reclaimed.  South  of  Bank 
street  all  the  upland  owners  had,  before  the 
defendants'  extension  which  has  occasioned 
the  present  controversy,  filled  In  to  a  greater 
or  less  extent  The  precise  situation  thus  re- 
sulting is  not  found  by  the  court  save  in 
some  respects,  and  It  Is  impossible  to  gather 
it  from  the  record,  except  by  reference  to 
certain  maps  annexed  to  the  finding  and 
assuming  for  them  a  correctness  which  is 
not  found.  One  of  these  maps  is  that  here- 
with printed.  It  deals  with  the  conditions 
subsequent  to  the  defendants'  reclamation, 
which  has  occasioned  this  controversy,  along 
some  6S0  feet  of  water  frontage  and  extend- 
ing in  either  direction  from  the  locus.  Pre- 
sumably, although  not  certainly.  It  with  the 
exception  referred  to  correctly  represents  the 
situation  as  It  was  before  the  defendants' 
recent  work  was  begun.  The  distance  from 
Bank  street  to  the  harbor  line,  S.  T.,  estab- 
lished by  the  federal  government  about  1892, 
is  about  350  feet  The  shaded  spots  repre- 
sent buildings.  Another  map  shows  that  to 
the  east  of  the  limits  of  the  map  last  de- 
scribed the  sea.  In  1892  at  least  flowed  up  to 
not  far  from  Bank  street  tat  a  considerable 
distance  of  shore  frontage,  beyond  which  the 
shore  line  turned  toward  the  harbor.  The 
present  CMitroversy  concerns  the  triangular 
piece  of  land  measuring  about  20  feet  uimn 
the  water  front  which  forms  the  extreme 
southwesterly  corner  of  the  defendants'  re- 
cent reclamation,  and  lies  west  of  M.  N.  ex- 
tended in  a  straight  line.  It  Is  represented 
as  D.  E!.  F.  upon  the  map. 

Abel  P.  Tanner  and  John  J.  Lawless,  for 
appellants.  Hadlal  A.  Hull  and  Olayton  B. 
Smith,  for  appellees. 

PRENTICE,  J.  (after  statbig  the  facts). 
The  plaintiffs  are  seeking  to-  recover  the  pos- 
session of  a  small  triangular  strip  of  land  re- 
cently reclaimed  by  the  defendants  from  the 
sea.  They  claUn  that  the  defendants  In  re- 
claiming this  strip  of  land  have  invaded  that 
portion  of  land  covered  by  the  sea  which  the 
plaintiffs,  as  upland  owners  bordering  upon 
the  sea,  were  In  the  exercise  of  their  littoral 
rights  entitled  to  reclaim.  They  rest  their 
rights  upon  no  other  foundation  than  this. 
The  upland,  by  virtue  of  the  ownership  of 
which  It  is  claimed  that  the  plaintiffs  are 
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vititled  to  the  asserted  littoral  rights,  is 
that  piece  of  reclaimed  land  upon  or  over 
which  their  opera  bouse  baildlng  rests  and 
which  is  separated  by  the  sea  from  the  land 
in  controversy.  The  plaintiffs  must  recover, 
If  at  all,  upon  the  strength  of  their  own  title 
shown.  Cahlll  v.  Cahill,  75  Conn.  522,  54  Atl. 
201,  732,  60  L.  R.  A.  706.  The  burden  thus 
cast  upon  them  is  In  this  case  emphasized  by 
tbe  fact  that  the  westerly  line,  which  has 
marked  the  limit  of  the  reclamations  by  the 
defendants  and  their  predecessors  in  title,  is 
one  to  which,  for  its  full  length,  the  condi- 
tions in  respect  to  the  shore,  the  upland  own- 
ership, and  tbe  location  of  deep  water,  as  they 
originally  were,  would  have  Justified  a  rec- 
lamation by  tbe  owners  of  the  defendants' 
upland.  Had  the  filling  which  the  defend- 
ants have  made  been  made  years  ago  by  the 
then  owners  of  their  upland,  no  objection 
could  have  been  made  by  any  one  to  whose 
rights  the  plaintiffs  Iiaye  succeeded.  This 
we  understand  the  plaintiffs  to  conceda 
Lowndes  v.  Wicks,  69  Conn.  16,  80,  86  Atl. 
1072.  Tbe  plahitifla'  contention,  therefore, 
lias  no  other  foundation  than  In  changed  con- 
ditions whose  consequence  has  been  to  give 
the  plaintiffs  rights  not  enjoyed  by  their  pred- 
ecessors in  title,  and  to  deprive  tbe  defend- 
ants of  rights  which  their  predecessors  in 
title  once  had,  at  least  as  against  the  plain- 
tiffs and  their  predecessors.  This  contention 
rests  upon  the  legal  premise  that  littoral 
rights  are  to  be  determined  by  conditions  as 
they  exist  at  the  time,  and  not  as  they  may 
have  been  at  some  time  in  the  past  It  Is  un- 
necessary to  stop  to  analyze  this  proposition 
to  discover  what  of  truth  It  expresses  or  to 
mark  the  bounds  of  the  truth  which  doubtless 
lies  within  It  Certahi  It  is  that  the  rights  of 
reclamation  and  wbarflng  out  which  are  in- 
cident to  ownership  upon  the  sea  do  not  shift 
with  every  passing  change  in  conditions,  and 
that  those  new  conditions  which  accomplish 
changes  In  these  rights  must  at  least  be  def- 
inite and  substantial  in  their  character,  pos- 
sess the  appearance  of  stability  and  perma- 
nence, produce  an  essentially  new  situation, 
and  require  a  new  adjustment  of  rights  In  or- 
der that  a  fair  and  reasonable  access  to  tbe 
sea  may  be  afforded  to  all.  Lowndes  v. 
Wicks,  69  Conn.  16,  30,  86  Atl.  1072.  Accept- 
ing, therefore,  the  plaintiffs'  proposition  with 
this  qualification,  let  us  examine  the  facta 
disclosed  by  this  record. 

Into  the  determination  of  problems  such  as 
are  here  presented  certain  factors  invariably 
enter,  to  wit,  the  location  of  tbe  shore  line, 
the  location  and  limits  of  location  of  upland 
ownership  as  It  touches  the  shore  line,  and 
the  location  of  the  channel  or  deep  water. 
Other  factors  oftentimes  have  to  be  taken 
Into  account  These,  however,  are  constant 
The  location  of  tbe  shore  Ihie  assumes  a 
double  Importance,  in  that  it  enables  Its  con- 
figuration and  general  trend  to  be  ascertained 


and  the  limits  of  upland  ownership  as  they 
touch  it  to  be  determined.  Upon  the  trial  of 
this  case  a  former  shore  line,  which  wonid 
not  serve  the  plalntifTs'  present  purpose,  was 
shown.  It  was  shown  that  subsequent  to  that 
time  and  prior  to  the  defendants'  extension  of 
their  property,  which  has  resulted  In  this  ac- 
tion, the  process  of  reclamation  had  be»i 
going  on  at  the  pleasure  of  the  upland  owners, 
and  that  as  the  result  of  that  proceiss  Bank 
street  had  been  passed  at  every  pobut,  and 
the  outer  line  of  reclamation  along  tbe  whole 
frontage  In  the  vicinity  of  the  locus  had  been 
carried  beyond  that  highway  to  greater  or 
less  distance  seaward.  The  plaintiffs  claim- 
ed that  in  this  situation  the  highway  marked 
tbe  shore  line.  This  contention  is  not  in 
accord  with  the  facts  just  recited.  Looking 
farther  for  the  shore  line  at  the  time  when 
the  defendants  reclaimed  the  land  in  question, 
it  cannot  be  discovered  from  either  the  find- 
ing or  the  maps,  unless  it  be  said  that  tbe 
tortuous  and  transient  resultant  of  individual 
caprice  which  for  the  moment  marked  the 
outer  line  of  fill  is  to  be  regarded  as  it  If 
this  be  assumed,  it  is  clear  that  the  location 
of  it  and  the  situation  surrounding  it,  wheth- 
er attention  be  confined  to  the  limited  front- 
age detailed  upon  the  map  herewith  printed 
or  extended  to  comprehend  what  little  Is  oth- 
erwise revealed  beyond  its  limits,  is  neitber 
such  nor  so  certainly  known  as  to  Justify  a 
court  In  accepting  it  as  satisfying  the  condi- 
tions demanding  such  a  readjustment  of  the 
littoral  rights  of  the  upland  owners  as  would 
make  the  defendants'  reclamation  of  the  land 
In  controversy  an  encroachment  upon  the 
plaintiffs'  field  of  development  This  is  equal- 
ly true  whether  an  appeal  is  made,  as  here, 
for  the  appllcatlMi  of  one  of  the  general  rules 
which  have  been  accepted  as  applicable  to 
ordinary  conditions,  or  whether  the  situation 
be  regarded  as  one  demanding  a  study  of  the 
special  features  and  needs  of  the  situation, 
and  of  the  conflicting  hiterests  of  the  upland 
owners,  to  the  end  tbat  an  adjustment  may 
be  made  so  that  to  each  and  all  a  fair  and 
reasonable  access  to  the  sea  under  all  tbe 
circumstances  may  be  made.  To  hold  other- 
wise might  under  the  existing  conditions, 
lead  to  some  very  unequal  and  unjust  conse- 
quences. 

Tbe  plaintiffs  suggest,  in  aid  of  their  con- 
tention, tbat  the  narrow  basin  between  tbe 
HIgglns  and  Ladd  wharves,  which  have  for 
some  years  extended  to  the  harbor  line  on 
either  side  of  tbe  locus,  ought  to  be  consid- 
ered as  a  concave  shore  wltb  tbe  two  wharves 
as  tbe  promontories  marking  its  limits,  and 
the  general  rule  for  concave  shores  applied 
thereto,  giving  a  line  from  promontory  to 
promontory  across  tbe  basin,  perpendiculars 
to  wbicb  should  indicate  the  direction  in 
which  reclamations  might  be  made.  This 
suggestion  is  one  which  takes  an  altogether 
too  narrow  view  of  tbe  shore  situation,  and 
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attaches  tDO  mnch  Importance  to  the  tempo- 
rary accidents  of  artificial  construction. 

The  trial  coart  decided  against  the  plaln- 
tilTs  upon  the  ground,  that  they  had  no  title 
other  than  by  preecrlpti<«  to  the  triangle,  M. 
N.  T.,  and  that  the  next  easterly  owner  and 
his  predecessors  In  title,  against  whom  the 
prescriptive  title  to  the  triangle  had  been  ac- 
quired, haye  ever  retained  and  now  retain  a 
substantial  upland  frontage  and  an  opportun- 
ity to  make  available  all  the  wharfage  rights 
originally  belonging  to  it  Upoti  these  facts 
found,  the  court  held  that  the  plaintiffs  had 
not  gained  by  adverse  possession  any  rights 
beyond  the  limits  of  the  ground  actually  oc- 
cupied. As  ui)on  the  plaintiffs'  own  claim 
their  failure  to  establish  the  rights  thus  de- 
nied them  was  fatal  to  their  right  of  recovery, 
Judgment  was  rendered  against  them.  Our 
views  as  to  the  broader  aspects  of  the  case 
rend^  It  unnecessary  for  us  to  examhie  the 
soundness  of  the  conclusions,  whether  of  fact 
or  law,  upon  which  the  court  relied  in  its 
rendition  of  Judgment  upon  the  narrower 
ground  stated.  It  is  also  uimecessary  to  con- 
sider other  objections  to  the  plaintiffs'  right 
of  recovery  which  the  defendants  have  urged. 

There  is  no  error.  The  other  Judges  con- 
curred. 


liAWLOR  V.  IIBBRITT  et  al. 

(Sapreme  Court  of  Errors  of  Oonnecticnt.    Dec. 
18,  1906.) 

1.  PlXAniNO— AlCBNDUENT   AZTKB    DeMUBKEB. 

In  an  action  under  Gen.  St  1902,  {{  4907- 
4811,  providing  for  the  protection  of  labels  of 
trades  unions,  to  restrain  defendants  from  using 
a  certain  label  alleged  to  be  an  imitation  of  the 
lal>el  of  the  United  Hatters  of  North  America, 
the  complaint  having  been  declared  on  appeal 
insufficient  because  said  label  does  not  announce 
that  goods  to  which  it  is  attached  were  manu- 
factured by  a  member  of  the  United  Hatters 
of  North  America,  a  proposed  amendment  al- 
leged that  the  label  in  Question  is  one  announc- 
ing that  goods  to  which  it  is  attached  were 
manufactured  by  a  memlier  of  such  association, 
and  that  such  announconent  is  expressed  by  the 
words  "United  Hatters  of  North  America"  in 
connectimi  with  the  words  "union  made"  and  a 
pictorial  representation  of  two  liands  clasped 
and  that  the  label  when  attached  to  hats  an- 
nounces that  they  are  made  by  union  men  who 
are  members  of  such  association  of  liatters. 
Beld  that,  if  the  amendment  is  regarded  as  stat- 
ing the  l^al  effect  of  the  words  and  characters 
of  the  label,  or  as  alleging  that  the  label  an- 
noonced  that  the  goods  to  which  it  is  attached 
were  manufactured  bv  union  men  who  are  mem- 
bers of  such  association,  it  should  be  disallowed 
ts  in  conflict  with  the  former  decision. 

Z  Tradk- Masks— Union  Labels— Rsoibtba- 
TioN— Evidence  of  Adoption. 

Oen.  St  1902,  {  4907,  providing  for  the 
protection  of  trades  nnion  lal>eis,  is  not  intend- 
ed for  protection  of  trade-marlcs,  and  the  regis- 
tration in  section  4909,  providing  that  such  label 
may  be  recorded  in  the  office  of  the  Secretair 
of  State  and  that  the  certificate  of  record  shall 
be  aofficient  ^oof  of  its  adoption,  is  not  nec- 
essary to  prevent  counterfeiting,  but  to  enable 
tlie  person  or  association  adopting  it  to  procure 
evidence  ot  its  adoption. 


8.  Sauk— Statctbs— Labels— Sctticikiict. 

Oen.  St  1902,  (  4807,  provides  that  when 
any  person,  association,  or  union  of  workingmen 
has  adopted -f or  protection  a  label  "announcing 
that  goods  to  which  such  label"  is  attached  were 
manufactnred  by  such  person  or  a  memlier  or 
memliers  of  such  association  or  union  it  sliall  be 
unlawful  for  any  one  to  coanterfeit  or  imitate 
such  label.  Held  that  where  the  association 
adopting  the  label  does  not  manufacture  the 
goods  to  which  it  is  attached,  the  label  must 
annonnce  in  ezplidt  language  on  its  face  that 
sodh  goods  are  manufactured  by  members  of 
such  association,  and  tliat  the  label  of  the  United 
Hatters  of  North  America  does  not  make  such 
announcement  and  the  defect  cannot  be  reme- 
died by  proof  that  it  was  intended  to  be  so  used. 

Appeal  from  Superior  Court,  Fairfield 
County ;  Edwin  B.  Gager,  Judge. 

Action  by  Martin  Lawlor  against  C.  H. 
Merritt  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Acti<m  to  restrain  the  defendants  from 
using  a  certain  label  in  hats  manufactured 
by  them,  alleged  to  be  an  imitation  of  the 
label  of  the  United  Hatters  of  NM-th  America, 
in  whose  behalf  the  plaintiff  sues,  and  for 
an  accounting  and  damages,  brought  to  the 
superior  court  of  Fairfield  county,  and  judg- 
ment rendered  for  plaintiff.  Error  having 
been  found  upon  defendants'  appeal  to  this 
court  and  the  case  remanded,  the  plaintiff 
moved  to  amend  the  complaint  which  motion 
was  denied  by  the  court  (Gager,  J.),  and 
Judgment  was  rendered  for  the  defendants. 
Appeal  by  plaintiff.    No  error. 

John  K.  Beach  and  Howard  W.  Taylor,  for 
appellant  Granville  Whittlesey  and  Walto: 
Gordon  Merritt,  for  appellees. 

HALL,  7.  (after  stating  the  facts).  This 
action  Is  brought  under  sections  4907-1911 
of  the  General  Statutes  of  1902  in  behalf  of 
the  United  Hatters  of  North  America,  al- 
leged to  be  an  unincorporated  association 
of  worklngmen,  by  Its  secretary.  The  aan- 
plaint  alleges  that  In  1890,  for  Its  protection 
and  the  furtherance  of  Its  objects,  said 
association  ad<9ted  a  distinctive  and  charac- 
teristic label  (a  copy  of  which  marked  "Ex- 
hibit A"  is  made  a  part  of  the  CMnplalnt)  to 
be  applied  to  hats  made  by  the  members  of 
the  association,  for  the  purpose  of  announc- 
ing to  the  public  that  hats  bearing  said  label 
were  made  by  such  members;  that  the  as- 
sociation has  filed  said  label  for  record  with 
the  Secretary  of  State  as  permitted  by  stat- 
ute; that  said  label  has  become  associated 
In  the  minds  of  the  public  with  good  work- 
manship and  standard  quality,  and  that  hats 
bearing  the  same  command  a  preference  In 
the  market;  that  on  or  about  the  15th  of 
March,  1904,  the  defendants  for  the  purpose 
of  benefiting  themselves  and  of  Injuring  the 
association  and  defrauding  the  public,  un- 
lawfully adopted  and  used  in  their  factory 
eight  several  styles  of  labels,  made  in  imi- 
tation and  connterfelt  of  said  associatiixi 
label,  and  recorded  the  same  In  the  office  of 
the  Secretary  of  State.    Tha  complaint  asks 
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for  an  Injunction,  an  accounting,  and  for 
$1,500  damages.  Tlie  following  la  a  fac 
simile  of  Exhibit  A : 


^^^^ 


Tbere  was  a  demui-rer  to  the  complaint, 
one  ground  of  which  was  that  "said  label 
or  trade-mark  referred  to  in  Exhibit  A  does 
not  announce  that  the  goods  to  which  such 
label  or  trade-mark  is  attadied  were  manu- 
factured by  a  member  or  members  of  the 
United  Hatters  of  North  America."  This  de- 
murrer was  overruled.  The  defendants 
thereupon  filed  an  answer,  and,  upon  a  trial 
of  the  issues  raised,  the  superior  court  ren- 
dered Judgment  for  the  plaintiff.  Both  par- 
ties appealed  to  this  court,  and  on  March 
8,  1906,  a  Judgment  of  error,  on  the  defend- 
ants' appeal,  was  rendered,  and  the  case  re- 
manded to  the  superior  court  to  be  proceeded 
with  according  to  law. 

On  the  20th  of  March,  1906,  the  plaintiff 
moved  to  amend  the  complaint  by  inserting 
in  its  appropriate  place  the  following  para- 
graph: "(2a)  Said  label  herelnafte^  re- 
ferred to  as  Exhibit  A  is  a  label  announc- 
ing that  goods  to  which  such  label  shall  be 
attached  were  manufactured  by  a  member 
or  members  of  such  association,  and  said 
annoimcement  is  expressed  by  the  words 
'United  Hatters  of  North  America,'  in  con- 
nection with  the  words  "union  made'  and  in 
connection  with  the  pictorial  representation  of 
two  clasped  hands.  The  words  'union  made' 
are  synonymous  and  Identical  in  meaning 
with  the  words  'made  by  a  member  of  a 
union.'  The  words  'United  Hatters  of  North 
America'  In  connection  with  the  words 
'union  made.'  are  synonymous  and  identical 
in  meaning  with  the  words  'made  by 
a  member  of  the  United  Hatters  of  North 
America.'  The  pictorial  device  of  two  clasp- 
ed hands  is  a  sign  or  symbol  of  trades 
unionism,  and  the  label  (Exhibit  A)  when 
attached  to  hats,  does,  In  fact,  announce 
that  the  hats  to  which  it  is  attadied  are 
made  by  union  workmen  who  are  members 
of  the  United  Hatters  of  North  America,  and 
said  label  ever  since  its  adoption  by  the  said 
association  has  been  so  understood  by  the 
public.  Said  label  ever  since  Its  adoption 
by  said  association  has  been,  and  la  now, 
used  to  identify  hats  made  by  the  members 
of  said  union  employed  as  workmen  In  union 
factories,  working  upon  hats  owned  by  their 
employers,  and  not  upon  hats  owned  by 
themselves  or  by  said  association.  Prior 
to  1893  the  defendants  operated  their  factory 


as  a  union  factory  and  used  said  label  (Ex- 
hibit A)  with  the  consent  of  the  plaintiff's 
association,  for  the  purpose  of  identifying 
their  hats  as  worked  upon  by  monbers  of 
said  association  In  their  employ,  and  said 
label  did  identify  the  defendants'  hats  as 
hats  worked  upon  by  mnnbers  of  the  plain- 
tiff's association."  The  superior  court  denied 
this  motion,  not  In  the  exercise  of  any  dis- 
cretion, but  upon  the  ground  that,  if  allowed. 
It  would  not  render  the  complaint  sufSdait 
In  law,  and  rendered  Judgment  for  the  de- 
fendants. 

The  sole  question  raised  by  the  present 
appeal  Is  whether  the  trial  court  erred  in 
denying  the  plaintiff's  motion  to  amend 
the  complaint  In  the  opinion  upon  the 
former  appeal  of  this  case  (Lawlor  v.  Mer- 
rltt,  78  Onn.  630,  63  Atl.  639)  we  said: 
"The  plaintiff  has  no  right  of  action  ex- 
c^t  by  virtue  of  the  statute  on  which  he 
professes  to  sue.  It  was  therfefore  necessary 
to  bring  his  case  within  the  terms  of  the 
statute.  That  statute  protects,  in  favor  of 
such  an  association  as  the  United  Hatters 
of  North  America,  a  label  announcing  that 
goods  to  which  it  may  be  attached  were 
manufactured  by  a  member  or  members  of 
the  association.  The  label  In  respect  to 
which  protection  is  sought  by  this  action 
contains  no  such  announcement.  If  It  conld 
be  construed  as  annonnclng  in  any  way  who . 
manufactured  the  hats  to  which  it  might 
be  attached,  the  announcement  would  be 
that  they  were  manufactured  by  the  United 
Hatters  of  North  America.  •  •  •  The 
label  sufficiently  announces  that  the  bat  to 
which  it  may  be  attached  Is  'union  made.' 
and  that  it  Is  a  'union  label';  but  this 
naturally  Imports  that  it  was  made  by  a 
union,  whereas,  in  fact,  according  to  the  com- 
plaint. It  is  not  the  United  Hatters  of  North 
America  that  makes  hats  bearing  the  label 
but  some  manufacturer  for  whom  Its  mem- 
bers work.  •  •  •  tniere  was,  therefore, 
error  in  overruling  the  demurrer.  •  •  • " 
And  again:  "But  the  label  upon  which  the 
plaintiff  relies  in  this  action  Is  one  of  a 
very  different  character  (from  the  one  pro- 
tected by  section  4907).  Instead  of  announ- 
cing that  the  bat  to  which  it  may  be  affixed 
has  been  mannfactured  by  a  member  or 
members  of  the  United  Hatters  of  North 
America,  if  It  announces  anything  as  to  Its 
origin.  It  is  that  it  was  manufactured  by 
the  association  Itself.  It  was  not,  therefore, 
such  a  label  as  can  support  this  action." 
If  the  allegations  of  the  proposed  amend- 
ment that  the  label  In  question  is  one  an- 
nouncing that  goods  to  which  such  label 
shall  be  attached  were  manufactured  by  a 
member  or  members  of  such  association, 
and  said  announcement  is  expressed  by  the 
words  "United  Hatters  of  North  America"  in 
connection  with  the  words  "union  made" 
and  the  pictorial  representation  of  two  hands 
clasped,  and  that  the  words  "United  Hatters 
of  North  America"  In  connection  with  the 
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words  "union  made"  are  synonymouB  and 
Identical  In  meaning  with  tbe  words  "made 
by  the  members  of  the  United  Hatters  of 
North  America"  and  that  the  label  (Ex- 
hibit A),  when  attached  to  hats,  does  in  fact 
announce  that  the  hats  to  which  It  Is  at- 
tached are  made  by  union  worlcmen  who  arc 
members  of  the  United  Hatters  of  North 
America,  are  to  be  regarded  as  statements 
of  the  legal  effect  of  the  words  and  char- 
acters of  the  label  Itself,  they  were  properly 
disallowed  as  being  In  direct  conflict  with 
the  language  of  our  decision  upon  the 
former  appeal.  In  which  the  question  of 
the  import  of  the  language  of  this  label  was 
raised  and  discussed,  and  which  decision 
tbe  able  arguments  of  counsel  have  not 
'oonTlnced  us  we  ought  to  overrule.  If 
these  and  tbe  other  allegations  of  the  amend- 
ment are  to  be  regarded,  as  we  suppose  they 
were  Intended,  as  allegations  of  facts,  name- 
ly, that  tbe  label  announced  that  the  goods 
to  which  it  was  attached  were  manu- 
factured by  union  men  who  were  members  of 
United  Hatters  of  North  America,  because 
tbe  labels  had  been  used  for  the  purpose 
of  making  that  announcement  and  had  heea 
understood  by  the  public  as  announcing 
that  fact,  they  were  also  properly  disal- 
lowed by  the  trial  court  upon  the  ground 
that.  If  found  true,  they  would  present  no 
different  question  from  that  already  de- 
cided by  this  court. 

That  we  held  upon  the  former  appeal  that 
this  label  could  not  support  this  action  would 
seem  to  be  a  sufficient  answer  to  the  dalm 
that  It  could  be  shown  that  it  made  the 
announcement  required  by  statute,  by  prov- 
ing the  facts  alleged  in  the  proposed  amend- 
ment But,  without  reference  to  the  effect 
of  oar  former  decision.  It  Is  apparent  that. 
If  the  required  announcement  conld  be  so 
proved,  any  arbitrary  symbol  adopted  and 
used  by  an  association  to  indicate  that  the 
goods  to  which  It  was  attached  were  manu- 
factured by  Its  members,  and  so  under- 
stood by  the  public  to  have  that  mean- 
ing, would  be  a  subject  of  protection  under 
this  section.  Although  tbe  word  "trade- 
mark" is  used  in  section  4S07,  its  provisions 
are  not  Intended  for  the  protection  of  what 
are  known  In  law  as  "trade-marks,"  and 
provtolons  for  tbe  protection  of  which  are 
found  in  sections  4890  and  4902.  As  we 
said  in  Lawlw  v.  Merritt,  supra,  the  stat- 
ute under  which  this  action  was  brought  was 
designed  "to  create  both  a  new  right  of  ac- 
tion and  a  new  cause  of  action."  It  is  not  at 
all  necessary  that  the  trade-mark  referred  to 
in  section  4907,  In  order  to  become  a  subject 
of  protection  under  that  section,  should  be 
such  a  trade-mark  as  that  described  In  sec- 
tion 4890.  No  r^Istratlon  of  tbe  label, 
trade-mark,  or  form  of  advertisement  de- 
scribed in  section  4907  is  required  to  render 
It  unlawful  for  any  one  to  counterfeit  or 
imitate  it  Registration  is  permitted  under 
sectlMi  ^09  to  enable  the  person  or  associa- 


tion adopting  it  to  procure  certain  evidence 
by  which  In  prosecutions  of  various  actions 
it  may  prove  Its  adoption  and  right  to  adopt 
it  The  label  trade-mark  or  form  of  ad- 
vertisement designed  to  be  protected  by 
section  4907  Is  one  which  It  was  taitended 
might  unlike  the  statutory  trade-mark,  be 
ad<q[>ted  and  owned  by  one  who  neither 
owned,  manufactured,  or  traded  in  the  goods 
to  which  it  was  to  be  attached,  and  for  the 
protection  of  which  a  right  of  action  was 
given  to  one  who  might  neither  own,  manu- 
facture or  trade  In  such  goods.  Lawlor  v. 
Merritt,  supra.  The  name,  therefore,  upon 
a  label  or  trade-mark  adopted  under  section 
4907,  of  the  association  owning,  adopting,  and 
registering  It  would  not  necessarily,  as  It 
did  not  in  the  case  at  bar,  correctly  Indicate 
the  true  origin  or  ownership  of  the  article 
to  which  it  might  be  attached,  as  It  would 
upon  the  ordinary  registered  trade-mark  de- 
scribed In  section  4899.  Boardman  v.  Meri- 
den  Britannia  Co.,  35  Conn.  402-413,  95 
Am.  Dec.  270.  Either  for  that  or  for  other 
reasons  satisfactory  to  the  Legislature,  It 
was  provided  In  this  statute  that,  In  a  ease 
like  the  present  one,  where  the  association 
adopting  the  label  does  not  manufacture  the 
goods  to  which  the  label  Is  to  be  attached, 
the  label  must  announce  that  such  goods 
were  manufactured  by  members  of  such  as- 
sociation. In  our  opinion  the  statute  means 
that  such  announcement  must  be  made  in 
explicit  language,  upon  the  face  of  the  label, 
trade-mark,  or  form  of  advertisement. 

The  lal>el  before  us  does  not  so  announce 
that  the  hats  to  which  It  Is  attached  were 
manufactured  by  members  of  tbe  association 
called  the  United  Hatters  of  North  America, 
but  rather  Imports  that  the  hats  were  owned 
or  manufactured  or  sold  by  the  association 
Itself,  which  Is  not  true.  The  label  Is,  for 
that  reason,  radically  defective,  and  the  de- 
fect Is  one  which  cannot  be  remedied  by 
proof  that  It  was  used  with  the  Intention  of 
expressing,  and  was  understood  by  the  pub- 
lic as  expressing,  the  fact  that  the  goods  to 
which  it  was  attached  were  manufactured  by 
the  members  of  said  association. 

There  Is  no  error.  In  this  opinion  the 
other  Judges  concurred. 


STATE  V.  PRAZIBR. 

(Supreme  Court  of  New  Hampshire.    CSheshlre. 
Dec.  4,  1906.) 

Obixinai.  Law— Appeal  — Review  — Quia - 
TioNs  OF  Fact. 

Where,  on  a  prosecution  for  a  second  offense 
In  Illegally  keeping  for  sale  spirituous  liguor, 
after  the  discbarge  of  the  jury,  which  rendered 
a  verdict  of  guilty,  defendant  moved  that  the 
verdict  be  set  a^ide,  submitting  an  affidavit  of 
his  counsel  that  he  had  overheard  a  juror  men- 
tion the  fact  of  the  first  conviction,  and  that 
he  believed  that  the  jury  considered  tbe  same 
as  evidence  of  an  illegal  sale,  an  exception  to 
the  denial  of  the  motion  presented  merely  a  ques- 
tion of  fact  and  the  exception  would  be  over- 
ruled. 
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Transferred  ttxan  Snperlor  Ckxirt;  Pike, 
Judge. 

Jod  Frazler  was  cooTlcted  of  Ulegrally 
keeping  spirituous  liquors  for  sale.  Trans- 
ferred from  the  superior  court  en  defend- 
ant's exceptions.    Exceptions  overruled. 

Tbe  state  submitted  evidence  of  the  keep- 
ing for  sale  and  of  tbe  prior  conviction.  Tbe 
Jury  were  Instructed  that  they  must  acquit 
the  defendant,  unless  they  were  satisfied  of 
his  guilt  beyond  a  reasonable  doubt  by  a 
consideration  of  tbe  testimony  relating  to 
the  keeping  for  sale.  After  the  Jury  ren- 
dered the  verdict,  and  before  they  left  their 
seats,  the  defendant's  counsel  moved  that 
the  court  inquire  of  them  whether  they  had 
considered  the  former  conviction  as  evidence 
of  tbe  subsequent  offense  charged  In  tbe  In- 
formatton,  but  offered  no  testimony  in  sup- 
port of  the  motion  other  than  bis  assertion 
that  he  thought  so.  Tbe  court  declined  to 
make  the  inquiry,  and  the  defendant  ex- 
cited. Subsequently,  after  the  Jury  had 
been  discharged  from  further  attendance  at 
the  term,  tbe  defendant  renewed  bis  motion 
and  also  moved  that  the  verdict  be  set  aside, 
and  submitted  the  afSdavit  of  his  counsel. 
In  which  were  the  following  statements:  "I 
overheard  some  of  the  matters  discussed  by 
the  Jury  while  considering  the  case.  •  •  • 
I  overheard  the  following  words:  'Well, 
now,  there  Is  the  first  conviction.'  •  •  • 
I  believe  that  In  the  finding  •  •  •  they 
considered  as  evidence  tbe  fact  that  Joel 
Frazler  was  previously  convicted  of  the  of- 
fence of  Illegally  selling  liquor."  The  mo- 
tions were  denied,  and  the  defendant  ex- 
cepted. 

Orville  B.  Cain,  for  the  State.  Joseph 
Madden,  for  defendant. 

CHASB,  J.  The  defendant's  exceptions 
are  to  decisions  of  the  superior  court  upon 
queeUons  of  fact,  and  raise  no  question  of 
law.  Dearborn  v.  Newhall,  63  N.  H.  301. 
The  case  differs  from  Wlnslow  y.  Smith  (N. 
H.)  65  Atl.  loa,  In  that  the  court  exercised 
his  discretion,  and,  so  far  as  appears,  prop- 
erly. It  cannot  be  held  as  matter  of  law 
that  the  testimony  c(»italned  In  the  aflldavit 
submitted  to  tbe  court  outweighed  all  tbe 
other  testimony  that  was  before  him,  especi- 
ally In  view  of  Its  ludeflnlteness  and  the 
manner  In  which  It  was  obtained. 

Exceptions  overruled.    All  concurred. 


WILSON  V.  TOWN  OP  BARNSTBAD. 

(Supreme  Court  of  New  HamiMhire.    Belknap. 
Dec  4,  1906.) 

1.  Bbidoes— Defects— Injtjbies   to    Tbavxi,- 
■B8— Statutes— Application  . 

Laws  1893,  p.  47,  c.  59,  {  1,  provides  that 
towns  are  liable  for  damages  happening  to  an> 
person,  team,  or  carriage  traveling  on  a  bridge 
on  any  highway,  by  reason  of  any  obstruction, 
defect,  or  want  of  rei>air  of  sack  bridge  which 


renders  it  aneuitable  fOr  travd  hereon.  Held, 
that  a  i>eraon  is  "traveling  upon  a  bridge" 
within  snch  section  when  lie  Is  traveling  over 
that  part  of  the  way  which  la  above  the  abut- 
ments and  other  essential  portions  of  the  struc- 
ture as  well  as  when  he  is  traveling  over  tlie 
Eart  spanninc  the  stream  or  depression,  and,  if 
e  is  injured  by  a  defect  or  want  of  repair 
there  existing,  he  is  entitled  to  the  benefit  of  the 
act 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Bridges,  M  8.  il.  67.] 

2.  Sahk  —  Aonona  —  QtrKsnoRS  fob  Ooctt 

AND    JUBY. 

Where  an  action  was  brought  to  charge  a 
town  with  liability  for  damaces  happening  to 
a  traveler  because  of  an  alleged  defect  in  a 
bridge,  as  provided  by  Laws  1893,  p.  47,  c.  59, 
i  1.  it  was  tor  the  court  to  construe  the  statute 
and  determine  the  meaning  of  the  term  "bridge" 
as  there  used,  but  whether  the  particular  part 
of  the  way  In  which  the  defect  existed  was 
on  the  bridge  within  tbe  meaning  of  the  terms 
as  so  defined  was  for  the  Jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8.  Bridges,  !!  3,  120.] 

3.  Samb— Dbfbois. 

A  depression  or  difference  in  levels  of  the 
planking  and  the  header  appurtenant  to  a 
bridge  over  the  abutments  and  cobblestone  fillinK 
required  to  protect  the  abutment  and  complete 
a  bridge  structure,  the  natural  tendency  of 
which  was  to  produce  jolts  of  a  passing  wagon, 
constituted  a  defect  in  the  bridge  within  Laws 
1883,  p.  47,  c  58,  g  1,  making  towns  liable 
for  damages  occurring  to  any  person  traveling 
upon  a  bridge  by  reason  of  a  defect  rendering 
it  unsuitable  for  travel,  though  such  depression 
arose  from  wear  and  not  from  faulty  con- 
struction. 

[EA.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Bridges,  K  8,  87.] 

Transferred  from  Superior  Court;  Cbam- 
borlin.  Judge. 

Action  by  I^dla  M.  Wilson  against  the 
town  of  Bamstead  for  Injuries  to  plain- 
tiff resulting  from  ber  being  thrown  from  a 
wagon  by  reason  of  a  defect  In  the  highway 
bridge.  A  verdict  was  rendered  for  plaintiff 
and  the  case  was  transferred  to  the  Supreme 
Court  on  exceptlona    Overruled. 

The  plaintiff's  evidence  tended  to  prove 
that  tbe  bridge  Is  constructed  of  planks  laid 
up<Mi  Iron  girders,  the  easterly  ends  of  whldi 
rest  upon  an  abutment  10  feet  in  height, 
built  of  q>IIt  stone  laid  In  cement.  The  stones 
Cfonstltutlng  the  base  of  tbe  abutment  are 
5  or  6  feet  long  and  ace  laid  at  right 
angles  with  the  stream,  the  ends  projecting 
toward  the  thread  of  the  stream  about  a 
foot  more  than  the  face  of  the  abutment. 
The  stones  above  the  base  are  laid  so  as  to 
form  a  perpendicular  face  toward  the  stream, 
and,  excepting  tbe  binding  stones,  extend 
backward  less  and  less  as  the  top  of  the 
abutment  Is  approached.  There  are  occa- 
sional binding  stones  6  feet  long,  laid  at 
right  angles  with  the  stream,  one  aid  being 
flush  with  the  face  of  the  abutmoit  There 
are  stone  headers  on  the  top  of  tbe  abutment, 
7  to  19  Inches  wide,  the  inside  surfaces  of 
which  are  14  Inches  back  from  the  face  of  the 
abutment.  Cobblestonest  placed  by  hand, 
extend  ba(^ward  from  the  split  stone  for  a 
distance  of  6  feet   and  upward  to  within 
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about  a  foot  of  the  surface  of  the  roadway. 
For  a  distani.-e  of  about  6  feet  further  there 
are  cobblestones  which  were  dumped  there, 
and  which  were  designed  to  protect  the  split 
stone  structure  and  render  It  secure.  Such 
filling  Is  commonly  used  In  bridge  building. 
Above  the  cobblestones  there  Is  sand  and 
hardpan.  The  planks  extend  to  the  edge  of 
the  headers,  their  upper  surfaces  being  1^ 
ln(4ies  lower  than  the  upper  surfaces  of  the 
headers.  The  header  over  which  the  plain- 
tiff's wagon  passed  was  19  Inches  wide,  and 
the  surface  of  the  roadway  for  about  <l% 
feet  from  its  easterly  edge  gradually  sloped 
downward  until  It  was  5%  Inches  lower  than 
the  plane  of  the  upper  surface  of  the  header, 
extended  In  that  direction  on  a  level.  From 
this  i)olnt  the  surface  of  the  roadway  gradu- 
ally sloped  upward  until  it  reached  the  level 
plane  last  mentioned,  at  a  distance  of  about 
5  feet  from  Its  lowest  point  This  depression 
extended  over  about  12  feet  in  width  of  the 
roadway  and  was  probably  caused  by  the 
wear  of  passing  travel.  There  is  a  wing 
wall  extending  from  the  abutment  northerly 
about  10  feet,  at  an  angle  with  the  bridge, 
and  a  wall  extending  from  the  abutment 
southerly  several  feet  on  a  line  with  the  face 
of  the  abutment  The  difference  in  the 
levels  of  the  planking  and  the  headers  and 
the  above-described  depression  constituted  the 
defect  which  the  plaintiff  says  caused  her 
Injury.  The  defendants  moved  for  a  nonsuit 
at  the  close  of  the  plaintiff's  testimony,  and 
for  an  order  of  judgment  in  their  favor  at 
the  close  of  all  the  testimony,  on  the  ground 
that  the  plalnturs  Injury  was  received  on 
the  highway  Instead  of  on  the  bridge,  and 
that  the  alleged  defect  was  not  itself  caused 
by  any  defect  In  the  bridge  or  its  permanent 
structure.  They  also  moved  for  an  instruc- 
tion to  the  jury,  in  substance,  that  the  abut- 
ment is  a  part  of  the  bridge,  but  that  the 
cobblestones  and  filling  immediately  back  of 
it  are  not  a  part  of  the  bridge.  These  mo- 
tions were  severally  denied  subject  to  the 
defendants'  exceptions.  After  instructing  the 
jury  that  the  defendants  were  not  liable  un- 
lees  the  plaintiff's  Injnry  was  caused  by  a 
defect  In  the  bridge,  and  after  defining  a 
bridge.  In  substance,  as  including  not  only 
the  structure  which  spans  the  stream  but 
also  the  abutments  upon  which  It  rests,  and 
the  wings,  if  any,  and  such  back  filling  as 
Is  required  to  make  the  entire  structure  com- 
plete and  safe,  the  court  told  them  that  they 
were  to  determine  where  the  highway  leaves 
off  and  the  bridge  b^lns. 

Charles  B.  Hlbbard,  Edward  A.  Lane,  and 
Frank  M.  BeCkford,  for  plaintiff.  Jewell, 
Owen  &  Veas^,  for  defendants. 

CHASE,  J.  "Towns  are  liable  for  damages 
happening  to  any  person,  his  team  or  car- 
riage, traveling  upan  a  bridge  •  •  •  upon 
any  highway,  by  reason  of  any  obstruction, 
defect.   Insufficiency,   or  want  of  repair  of 


such  bridge,  •  •  ♦  which  raiders  It  nn- 
sultable  for  the  travel  thereon."  Laws  1893, 
p.  47,  c.  69,  {  1.  The  principal  question 
raised  by  the  exertions  is  whether  the  al- 
leged defect  was  a  defect  in  the  bridge  de- 
scribed in  the  record,  within  the  meaning  of 
the  statute.  A  "bridge"  is  defined  to  be  "any 
structure  which  spans  a  body  of  water,  or  a 
valley,  road,  or  the  like,  and  affords  pas- 
sage or  conveyance."  Cent  Diet;  4  Am. 
&  Eng.  Enc.  Law  (M.  Ed.)  919;  and  5  Qyc. 
1062,  and  authorities  cited  therein.  This 
definition  necessarily  implies  that  the  term 
includes  the  abutments,  if  any,  upon  which 
the  portion  of  the  bridge  specially  designed 
for  travel  rests,  and  all  other  portions  of  the 
structure  that  are  required  to  render  it  com- 
plete according  to  the  plan  on  whldi  it  is 
built  The  portion  of  the  highway  occupied 
by  such  completed  structure  Is  a  Inrldge,  with- 
in the  ordinary  meaning  of  the  term.  Tink- 
ham  V.  Stockbridge,  64  Vt  480,  24  AU.  761 ; 
Tolland  v.  Willlngton,  26  Conn.  578.  There 
is  nothing  In  the  statute  itself  or  its  his- 
tory tending  to  show  that  the  term  was  used 
In  it  In  a  different  sense.  It  must,  there- 
fore, be  understood  In  tliat  sense.  A  person 
is  "traveling  upon  a  bridge,"  within  the 
meaning  of  the  statute,  when  he  is  traveling 
over  that  part  of  the  way  which  is  above 
the  abutments  and  other  essential  portions 
of  the  structure,  as  well  as  when  he  Is 
traveling  over  the  part  that  spans  the  stream, 
valley,  or  other  d^ression.  If  he  is  injured 
by  any  "obstruction,  defect.  Insufficiency,  or 
want  of  repair"  there  existing,  he  Is  In- 
jured t)j  an  "obstruction,  defect,  insuffi- 
ciency, or  want  of  repair  of  such  bridge," 
and  the  town  is  liable,  by  virtue  of  the  stat- 
ute, for  the  damages  he  suffers  by  the  injury. 
The  location  of  the  particular  lines  which. 
In  a  given  case,  separate  a  bridge  from  the 
other  parts  of  the  highway  of  which  it  forms 
a  part  obviously  depends  upon  the  plan  of  its 
construction.  Such  location  will  differ  as 
bridges  differ  in  plans  of  construction.  It 
is  the  duty  of  the  court  to  construe  the 
statute  and  determine  what  is  the  meaning 
of  the  tvm  "bridge"  there  used,  but  It  Is 
purely  a  question  of  fact  whether  a  particu- 
lar part  of  the  way  is  upon  the  bridge,  within 
the  meaning  of  the  term  thus  defined.  In 
this  case  there  was  evidence  from  which  Im- 
partial men  might  reasonably  find  that  the 
defect  in  question  was  a  defect  In  the  bridge, 
within  the  true  meaning  of  the  term  as  used 
in  the  statute.  No  question  is  or  can  rea- 
sonably be  made  but  that  the  difference  in 
the  levels  of  the  planking  and  the  header 
appertained  to  the  bridge.  While  the  differ- 
ence was  small.  It  cannot  be  said  that  It  was 
not  a  defect  especially  In  ODnnectlon  with  the 
depression  beyond.  Its  natural  tendency 
was  to  produce  a  jolt,  more  or  less  severe 
according  to  the  character  of  the  wagon  and 
the  speed  the  wagon  was  drawn.  It  might 
reasonably  be  found  from  the  testimony  that 
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the  depression  beyond  the  header  was  over 
the  abutment  and  over  cobblestone  filling  re- 
quired to  protect  the  abutment  and  complete 
the  bridge  Btructure,  and  bo  was  upon  the 
bridge.  While  this  depression  was  not  very 
deep,  Its  natural  tendency  was  also  to  pro- 
duce jolts  In  a  passing  wagon.  It  was  cer- 
tainly a  defect  In  the  way,  and  It  does  not 
appear  probable  that  rensonablc.  Impartial 
men  would  unanimously  find  that  it  alone,  or 
In  connection  with  the  other  defect  men- 
tioned, did  not  render  the  way  unsuitable  for 
the  travel  over  it  The  defendants'  position 
that,  as  the  defect  was  not  In  the  abutment 
Itself  or  the  cobblestone  filling,  but  In  the 
sand  and  bardpan  surfacing.  It  was,  there- 
fore, not  In  the  bridge  Btructure,  cannot  be 
sustained.  The  surfacing  above  the  abut- 
ment and  filling  was  as  mudi  a  part  of  the 
permanent  stmcture  as  were  the  abutment 
and  filling.  The  fact  that  the  depression  arose 
from  the  wear  of  passing  travel,  instead 
of  from  faulty  construction,  is  Immaterial. 
The  statute  makes  no  distinction  of  this  kind. 

The  defendants'  motions  were  all  properly 
denied.  No  exception  was  taken  to  the 
court's  definition  of  a  bridge  In  his  Instmc- 
tlon  to  the  Jury.  It  may  be  said,  however, 
that  it  appears  to  have  been  In  accordance 
with  the  law. 

Exceptions  overruled.    All  concuned. 


STEPHENS  V.  8PRIN0PIELD  FIRE  ft 
MARINE  INS.  CO. 

(Supreme  Conrt  of   Rhode   Island.     May   26, 
1906.) 

APPBAL  —  JUBIBDICTION   —  COMSTITUTIOHAI. 

Question. 

In  an  action  on  a  fire  policy,  a  demurrer 
to  defendant's  plea  assigning  that  the  provldona 
of  the  policy  as  to  arbitration  set  forth  in  the 
plea  were  Invalid,  as  depriving  plaintiff  of  his 
remedy  of  recourse  to  law,  and  to  deprive  him 
of  his  constitutional  right  of  trial  by  jury,  did 
not  raise  a  constitutional  question. 

Action  by  Samnel  H.  Stephens  against  the 
Springfield  Fire  &  Marine  Insurance  Com- 
pany.   Cause  remanded  to  the  superior  conrt. 

Argued  before  DOUGIAS,  C.  J.,  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  and  FARK- 
HURST,  JJ. 

Henry  J.  Dubois,  tor  plaintiff.  Cyrus  M. 
Van  Slyok,  for  defendant 

PER  CURIAM.  We  do  not  find  any- 
thing In  the  record  which  raises  a  constitu- 
tional qnestlon.  The  plalntlfTs  demurrer 
to  the  defendant's  second  plea  assigns  for 
cause,  amongst  other  things,  the  provisions 
of  the  policy  set  forth  in  the  plea  are  in- 
valid because  they  operate  to  deprive  the 
plaintiff  of  his  remedy  of  recourse  to  law, 
and  In  that  they  operate  to  deprive  the  plain- 
tiff of  his  constitutional  right  of  trial  by 
Jury.  It  cannot  be  doubted,  and  is  probably 
not  Intended  to  be  denied,  that  a  party  may, 
by  his  voluntary  act,  waive  trial  by  jury  or 
submit  to  arbitration.  There  is  no  allegation 
that  any  statute  applies  to  the  case,  nor  that 


any  statute  of  this  state  is  nnconstitutiopal. 
The  cause  must  be  remanded  to  the  superior 
court  for  further  proceedings. 


HOPE  V.  IjONGLBT. 

(Supreme   Court   of  Rhode   Island.     May   25, 
1906.) 

1.  Nkoliobnce— Elbvatob    Sraft»— Liabiu- 
tt  of  ownkr. 

The  owner  of  a  boilding  was  not  UaUe 
for  Injury  to  plaintitF,  who,  liaving  volonteered 
to  oversee  and  assist  the  Janitor,  walked  through 
the  door  of  the  elevator  shaft  at  6  o'clo<±  a.  m. 
and  fell  to  the  bottom ;  there  being  no  showing 
that  the  door  was  open  through  the  owner's 
fault,  and  plaintiff  knowing  that  the  elevator 
sometimes  moved  upward  automatically  through 
a  defect. 

2.  Saio}— AnvissiBiLiTT  of  Evioknok. 

In  an  action  for  injuries  to  one  who  walked 
through  an  elevator  door  at  6  o'clock  a.  m.  and 
fell  to  the  bottom  of  the  shaft,  where  It  did 
not  appear  tiiat  the  door  was  open  through  de- 
fendant's fault,  and  plaintiff  knew  that  the 
elevator  sometimes  moved  upward  automatically 
through  a  defect  evidence  was  inadmissible 
to  show  that  the  door  had  been  open  at  other 
times,  and  that  similar  accidents  bad  resulted, 
a  Same. 

In  an  action  for  injuries  to  one  who  walk- 
ed through  the  door  of  an  elevator  shaft  at 
6  o'clock  a.  m.  and  fell  to  the  bottom,  evidence 
as  to  the  susceptibility  of  the  door  to  be  opened 
without  a  key  was  inadmissible,  where  it  did 
not  appear  that  the  door  was  open  throogh  de- 
fendant's fault. 
4.  Saub. 

The  doctrine  of  i«a  Ipsa  loquitur  has  no 
application  to  a  case  where  plaintiff  was  in- 
jured by  walking  through  an  open  door  of  an 
elevator  shaft  at  6  o'clock  a.  m.  and  falling 
to  the  bottom  of  the  shaft  where  the  door  had 
been  accldently  left  open,  through  no  fault  of 
th«  owner. 

Action  by  Willis  E.  Hope  against  Henrietta 
E.  Longley.  Judgment  for  defendant  Plain- 
tiff's petition  for  new  trial  denied. 

Argued  before  DOUGLAS,  O.  J.,  and  DU- 
BOIS, BLODGETT,  and  PAREHURST,  J  J. 

Llttlefleld  ft  Barrows,  for  plaintiff.  Vin- 
cent Boss  ft  Bamefield,  for  defendant 

DOUGLAS,  C.  J.  The  plaintiff  was  Injured 
by  falling  Into  an  elevator  well  in  the  de- 
fendant's building.  He  had  volimteered  to 
oversee  and  assist  a  janitor  who  had  been  em- 
ployed, on  his  recommendation,  to  take  the 
place  temporarily  of  a  permanent  janitor  who 
was  sick.  The  plaintiff  had  been  employed 
to  make  r^mirs  to  the  elevator  wbai  needed, 
and  was  perfectly  familiar  with  the  premises, 
and  knew  that  the  elevator  was  in  the  habit 
of  creeping.  At  S  o'clock  on  the  morning  of 
the  accident  the  plaintiff  went  to  the  build- 
ing, as  he  says,  for  the  purpose  of  seeing  if 
the  janitor  was  managing  the  boilers  prop- 
erly. He  entered  the  front  door  and  pro- 
ceeded along  a  narrow  dark  passage  leading 
to  the  elevator,  and,  the  door  of  the  elevator 
pit  being  open,  and  the  elevator  being  at  the 
top  of  the  building,  he  fell  about  eight  or  nine 
feet,  to  the  cellar.  The  last  person  who  used 
the  elevator  before  the  accident  so  far  as  ap- 
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pean  from  the  evidence,  was  tbe  plaintiff's 
witness  Deslanries,  who  brought  the  elevator 
to  the  lower  floor  at  8  o'clock  the  night  be- 
fore, closed  and  locked  tbe  door,  and  left 
the  building. 

The  proximate  cause  of  tbe  accident  was 
plainly  the  fact  that  tbe  door  was  open. 
There  la  no  evidence  whatever  that  any  em- 
ploye of  the  defendant  opened  tbe  door  after 
it  had  been  locked  the  night  before.  We  can- 
Bot  consider  that  tbe  defendant  was  gnllty  of 
negligence  In  not  keeping  a  servant  at  tbe 
elevator  during  the  night  to  see  that  the 
door  was  kept  closed,  and  the  nonsuit  was 
properly  granted  upon  that  ground. 

2.  Tbe  evidence  offered  of  previous  acci- 
doits  was  properly  excluded,  as  tbe  plaintiff 
testified  that  he  knew  tbe  elevator  sometimes 
cr^t  up  or  down,  and  the  open  door  was 
an  obvlons  danger,  whether  others  had  fallen 
or  not.  Tbe  door  was  made  to  be  opened  and 
sbnt,  uid  tbe  fact  that  it  had  been  open  at 
one  time  would  constitute  no  notice  to  tbe 
defendant  that  it  would  be  carelessly  left 
open  at  another.  Tbe  evidence  offered  re- 
lating to  safety  devices  was  Immaterial,  as 
tbe  door  could  have  been  opened  when  the 
elevator  was  not  there,  notwithstanding  such 
device,  for  tbe  elevator  could  have  crept  while 
the  door  was  closed. 

3.  The  rejection  of  tbe  evidence  as  to  tbe 
capability  of  the  door  to  be  opened  without 
a  key  was  proper,  as  such  evidence  would 
lead  to  mere  conjecture  as  to  bow  the  ac- 
cident occurred.  If  It  was  so  opened  the 
defendant  is  not  liable  by  reason  of  such 
poBSiblllty. 

4.  The  plaintiff's  counsel  mistake  the  scope 
of  the  opinions  of  the  court  In  Ellis  v.  Wal- 
dron.  19  R.  I.  369,  33  Atl.  869,  and  Reynolds 
v.  Xarra.  Elec.  Lighting  Co.,  26  R.  I.  467, 
59  Atl.  393.  A  door  is  not  a  piece  of  machin- 
ery whose  complicated  arrangements  are 
known  to  the  makers  and  presumably  to  the 
operator  and  not  to  the  general  public,  but 
an  ordinary  device  which  has  no  concealed 
functions  not  obvious  to  all  persons  who  live 
In  houses.  The  doctrine  of  res  Ipsa  loquitur 
has  no  application  to  a  door  accidentally  left 
open. 

Tbe  plaintiff's  petition  for  a  new  trial  is 
denied,  and  the  cause  is  remitted  to  the 
superior  court  for  Judgment. 


In  i»  SCHOOL  COMMITTEB  OF 
PAWTUCKET. 

(Sapreme   Court   of   Rhode  Island.     May  25, 
1900.) 

Schools  ano  School  Distbictb— Supkbin- 
tekdent  of  schools— election— munioi- 
pal  cobpobations. 

Under  Pub.  Laws  1902,  p.  67,  c.  989,  S  1, 
providing  that  tbe  school  committee  of  euch 
town  stmll  elect  a  superintendent  of  schools 
thereof  at  the  first  regular  meeting  of  the  com- 
mittee succeedins  tbe  annual  election  thereof, 
and  Gen.  Laws  1896.  c.  26,  {  8,  declaring  that 
the  word  "town"  shall  include  a  city,  the  school 


committee  of  a  dty  consisting  of  three  members, 
one  elected  at  the  November  election  of  each 
year  for  a  term  beginning  in  January  following, 
cannot  elect  a  superintendent  to  serve  nnder 
the  committee  as  it  will  be  constituted  after  the 
election  in  November,  tliough  the  committee 
from  the  time  of  the  adoption  of  the  charter, 
requiring  an  annual  election  of  a  superintend- 
ent, had  elected  a  superintendent  at  any  time 
during  the  year  at  its  discretion. 

Appeal  by  the  members  of  the  school  com- 
mittee of  the  city  of  Pawtucket  from  the 
action  of  tbe  majority  of  the  committee  In 
electing  a  superintendent  of  schools  of  the 
dty.    Election  heU  void. 


STOfESS,  C.  J.  Members  of  the  school 
committee  of  the  city  of  Pawtucket  appealed 
to  the  commissioner  of  public  schools  from 
tbe  action  of  a  majority  of  the  committee 
In  electing  a  superintendent  of  schools  of 
said  city.  In  April,  1904,  whose  office  should 
commence  on  November  12,  1904. 

Pub.  Laws  1902,  p.  67,  c.  989,  {  1,  which  Is 
a  re-enactment  with  a  slight  amendment,  of 
Gen.  Laws  1896,  c.  64,  g  8,  provides  that  the 
school  committee  of  each  town  shall  elect 
a  superbitendent  of  public  sdiools  of  the 
town  at  the  first  regular  meeting  of  the 
school  committee  succeeding  the  annual  elec- 
tion of  tbe  committee.  Under  the  statute  of 
construction  (Gen.  Laws  1896,  c.  26,  §  8),  the 
word  "town"  Includes  city.  The  charter  of 
the  city  of  Pawtudcet  requires  an  annual 
election  of  a  superintendent  of  schools,  but 
it  does  not  fix  the  time.  Tbe  annual  elec- 
tion for  city  officers  in  Pawtucket,  including 
tbe  school  committee,  occurs  on  the  Tues- 
day after  the  1st  Monday  In  November, 
In  each  year,  the  term  of  office  to  begin  on 
the  1st  Monday  in  January,  following.  The 
term  of  members  of  the  school  committee 
Is  three  (3)  years,  one-third  of  the  members 
being  elected  each  year.  Under  this  provi- 
sion one-third  of  the  next  school  committee 
win  be  elected  at  the  election  to  be  held 
November  8,  1904,  whose  term  will  begin 
January  2,  1906.  The  first  regular  meeting 
of  tbe  school  committee  thus  constituted  will 
occur  In  January,  and  the  time  fixed  by  law 
for  the  appointment  of  a  superintendent  of 
schools  is  at  that  meeting.  Members  of 
the  present  committee  cannot  forestall  that 
election,  provided  for  by  statute,  any  more 
than  the  present  General  Assembly,  at  its 
adjourned  session  in  November,  could  elect 
officers  whose  election  is  provided  for  by 
law  to  be  by  tbe  newly  elected  Assembly. 

The  agreed  statement  of  facts  sets  out 
that,  from  tbe  time  of  the  adoption  of  the 
charter  to  tbe  present  time,  superintendents 
of  public  schools  of  Pawtucket  have  been 
elected  by  the  school  committee  at  any  time 
during  tbe  year  at  its  discretion,  and  it  has 
never  followed  tlie  rule  laid  down  for  the 
government  of  towns  in  Oen.  Laws  1896,  c. 
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64,  {  8.  Assuming  this  to  b«  so,  It  does  not 
and  cannot  abrogate  the  statute.  The  tsnns 
of  a  statute  are  superior  to  the  acts  of  a 
municipal  body.  Gray  v.  Granger,  17  R.  I. 
201,  21  Atl.  342.  The  custom  of  the  school 
committee  of  Paivtucket  cannot  change  the 
law  under  which  it  is  bound  to  act.  The 
clear  intent  of  the  statute  is  that  the  super- 
intendent of  schools  shall  be  chosen  by  the 
committee  und«r  which  he  is  to  serve. 

An  election,  therefore,  by  the  present  com- 
mittee, of  a  superintendent,  who  Is  to  serve 
under  the  committee  as  It  will  be  constitut- 
ed after  the  election  in  November,  Is  con- 
trary to  the  purpose  and  provision  of  the 
statute,  and  is  void. 


In  re  ABOMSHINQ  SCHOOL  DISTRICTS. 
(Supreme  Court  of  Rhode  Isiand.) 

1.  SouooLS  AND  School  Dibtbictb— Dissolu- 
tion. 

Gen.  Laws  1896,  c.  64,  in  relation  to  towns 
and  public  schools,  provides  in  section  6  that  on 
the  aliolition  or  discoDtinaance  of  any  school 
district  its  corporate  trawers  and  liabilities  shall 
continue  and  remain  so  far  as  may  be  necessary 
for  the  enforcement  of  its  rights  and  duties. 
Public  Laws  1903,  p.  83,  c.  1101,  declares  all 
school  districts  in  the  state  abolished  on  and 
after  January  1,  1904.  H«ld,  that  the  corporate 
powers  and  liabilities  of  districts  abolished  by 
the  latter  statute  are  continued  under  section  6. 

2.  Towns— Liabilities— Statutes. 

Gen.  Laws  1896,  c.  64,  §  5  in  relation  to 
towns  and  public  schools  provides  in  section  4 
that  any  town  may  at  any  town  meetii^  abolish 
all  of  the  school  districts  therein,  whereupon 
title  to  all  the  schoolhouses,  etc,  shall  vest  in 
the  town.  It  is  provided  that  the  property  so 
taken  shall  be  appraised,  and  at  the  next  annual 
assessment  of  taxes  a  tax  be  levied  on  the  whole 
town  equal  to  the  appraisement,  and  that  there 
shall  be  remitted  to  the  taziMiyers  of  each 
district  their  share  of  the  appraised  value,  pro- 
vide tliat,  if  any  district  to  be  in  debt  and  the 
debt  be  assumed  by  the  town,  the  amount 
thereof  shall  be  deducted  from  the  amount  to 
be  remitted  to  the  taxpayers  of  such  district 
Pub.  Laws  1903,  p.  33,  c.  1101,  abolishes  all 
school  districts  in  the  state  on  and  after  Jann- 
ary  1,  1004,  and  contains  provisions  similar  to 
section  4.  Gen.  Laws  189(3,  c.  62,  in  relation 
to  public  schools,  sections  8  to  10,  provide  for 
the  assessment  by  the  town  assessor  of  a  tax 
upon  a  ratable  property  located  within  the 
limits  of  a  school  district  to  pay  any  judgment 
recovered  against  the  district.  Held,  that  a  town 
is  not  liaUe  for  the  indebtedness  of  a  school 
district  unless  such  indebtedness  has  been  vol- 
untarily assumed  by  the  town. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Towns,  i  78.] 

3.  Schools  and  ScnooL  Districts— Dissolu- 
tion-Claims AOAiNST  District. 

Gen.  Laws  1896,  c.  62,  S§  8-10,  provides 
for  the  assessment  by  town  assessors  of  a  tax 
upon  the  ratable  property  located  within  ttie 
limits  of  a  school  district  in  the  town  to  pay 
any  judttment  recovered  asainst  the  district. 
Laws  1903,  p.  33,  c.  1101,  abolished  all  school 
districts  after  January  1.  1004,  and  vested  the 
title  to  all  the  school  property  of  each  district 
in  the  town  in  which  such  district  was  located, 
and  by  chapter  54,  g  5,  on  the  abolition  of  any 
school  district  its  corporate  liabilities  continue 
for  the  enforcement  of  its  rights  and  duties. 
Held,    that    the    indebtedness   of   an    abolished 


school  district  cannot  be  enforced  against  the 
school  proper^  formerly  in  such  district,  the 
only  method  being  that  provided  by  sections 
8-10. 

Under  the  provisions  of  section  3  of  article 
10  of  the  Constitution  of  the  State,  the  fol- 
lowing opinion  of  the  Justices  of  the  Sui>reme 
Court  was  delivered  to  the  Governor,  April 
10,  1905,  in  the  matter  of  the  abollsbing  of 
the  school  districts: 

To  His  Excellency  George  H.  Utter,  Govonor 
of  the  State  of  Rhode  Island  and  Provi- 
dence Plantations: 
We  have  received  from  your  excellency  a 

request  for  our  opinion  upon  the  following 

questions,  viz. : 

"(1)  Are  the  corporate  powers  and  duties 
of  such  school  districts  as  are  abolished  by 
said  chapter  1101  continued  so  that  collection 
of  the  Indebtedness  owing  by  any  such  dis- 
trict January  1,  1904,  which  has  not  been 
expressly  assumed  by  the  town  of  which  such 
district  was  a  part,  may  be  aiforced  against 
such  district  and  the  property  located  there- 
in? 

"(2)  Are  the  provisions  of  section  5  of 
chapter  54  of  the  General  Laws  applicable  to 
school  districts  abolished  by  said  chapter 
1101? 

"(3)  Are  towns  which  have  not  expressly 
or  formally  assumed  the  indebtedness  of 
school  districts  located  therein  at  the  time  of 
their  abolition  by  said  chapter  1101  liable 
(or  the  indebtedness  created  by  such  districts 
and  existing  at  the  time  of  their  abolition? 

"(4)  Are  towns  which  have  not  expressly 
or  formally  assumed  the  indebtedness  of 
school  districts  located  therein  at  the  time  of 
their  abolition  by  said  chapter  1101,  but 
which  have  caused,  at  the  annual  assess- 
ment of  taxes  next  after  January  1,  1904, 
a  tax  to  be  levied  upon  tlie  whole  town  equal 
to  the  amount  of  the  appraisal  of  school 
property  made  in  accordance  with  the  pro- 
visions of  said  chapter,  and  have  remitted  in 
whole  or  in  part  to  the  taxpayers  of  each 
district  so  abolished  their  proportional  sliare 
of  the  appraised  value  of  the  school  prop- 
erty In  such  district,  liable  for  the  indebted- 
ness created  by  such  districts  and  existhog  at 
the  time  of  their  abolition? 

"(5)  Can  the  indebtedness  created  l^ 
school  districts  abolished  by  said  chapter 
1101,  and  wliich  was  existing  at  the  time  or 
the  atwlition  of  such  districts,  be  enforced 
against  the  school  property  formerly  in  such 
districts,  the  title  to  which  has  by  said  chap- 
ter 1101  been  vested  in  the  town  in  which 
such  districts  were  severally  located? 

"(6)  Should  you  be  of  the  opinion  that  the 
collection  of  the  indebtedness  created  by 
school  districts  abolished  b/  said  chapter 
1101  and  existing  at  the  time  of  the  abolition 
of  such  districts  cannot  be  enforced  against 
such  districts,  nor  in  the  absence  of  express 
as!«uutptiou  thereof  by  the  town  against 
towns  in  wtiich  such  districts  were  located. 
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nor  against  the  school  property  title  to  which 
was  by  said  chapter  1101  vested  in  such 
town,  then — 

"(a)  Is  it  within  the  power  of  the  General 
Assembly  to  re-estabilsb  school  districts 
abolished  by  said  chapter  1101  whose  indebt- 
edness, existing  at  the  time  of  their  aboli- 
tion, has  not  been  assumed  by  the  towns  in 
which  they  severally  were  located,  so  that 
collection  of  such  Jndebtedness  may  be  en- 
forced against  such  re-established  school  dis- 
tricts? 

(b)  Is  it  within  the  power  of  the  General 
A6S«nbIy  to  Impose  upon  towns  in  which 
were  located  school  districts  abolistied  by 
said  chapter  1101,  and  having  at  the  time  of 
such  abolition  indebtedness  which  has  not 
been  assumed  by  such  towns,  the  duty  of 
paying  such  indebtedness? 

"(7)  If  you  shall  be  of  the  opinion  that 
the  duty  of  paying  indebtedness  created  by 
school  districts  previous  to  their  abolition  by 
said  chapter  1101,  and  not  expressly  assumed 
by  the  towns  in  which  such  districts  were 
severally  located,  either  rests,  or  may  by  the 
G^ieral  Assembly  be  imposed,  upon  such 
towns,  may  the  General  Assembly  authorize 
such  towns  to  raise  money  for  the  payment 
of  the  indebtedness  of  each  district  by  tax 
on  the  ratable  property  in  that  portion  of 
the  town  whlcli.  Immediately  prior  to  Janu- 
ary 1,  1901,  constituted  such  district?" 

In  answer  to  questions  1  and  2,  we  are  of 
the  opinion  that  the  coriiorate  powers  and 
liabilities  of  such  school  districts  as  are 
abolished  by  chapter  1101,  p.  33,  of  the  Pub- 
lic Laws,  passed  at  the  January  session,  A. 
D.  1903,  are  continued  so  that  the  collection 
of  the  Indebtedness  owing  by  any  such  dis- 
trict January  1,  1904,  which  has  not  been 
expressly  assumed  by  the  town  of  which 
said  district  was  a  part,  may  be  enforced 
against  such  district,  and  the  property  locat- 
ed therein,  in  manner  as  hereinafter  set  forth, 
and  that  the  provisions  of  section  6  of  chap- 
ter 54  of  the  General  Laws  of  1896  are  ap- 
plicable to  school  districts  abolished  by  said 
diapter  1101.  Said  section  5  of  chapter  54 
is  as  follows:  "Sec.  5.  Upon  the  abolition 
or  discontinuance  of  any  district,  its  cor- 
porate powers  and  liabilities  shall  continue 
and  remain  so  far  as  may  be  necessary  for 
the  enforcement  of  its  rights  and  duties." 
Tills  section  of  the  General  Laws  was  enacted 
May  29,  1884  (see  Pub.  Laws  May,  1884, 
pp.  186, 187,  c.  447,  8  2),  and  appears  as  part 
of  General  Laws  of  1896,  as  at>ove  quot- 
ed, and  lias  never  been  repealed.  It  is  in  no 
way  inconsistent  with  chapter  1101,  p.  33, 
Pub.  Laws,  Jan.,  1903,  and  there  is  no  repeal 
or  attempted  repeal  thereof  either  in  chapter 
1101  or  elsewhere.  It  was  the  manifest  in- 
tention of  the  General  Assembly  to  preserve 
the  rights  of  creditors  against  school  dis- 
tricts abolished  pursuant  to  chapter  54  of  the 
General  Laws,  and  nowhere  In  the  statutes 
above  auoted  Is  there  any  provision  for  the 


assumption  of  the  debt  of  the  sdiool  dlstrla' 
by  the  town  unless  the  town  shall  voluntarily 
assume  such  debt  See  section  4,  c.  64,  Gen. 
Laws;  section  1,  c.  1101,  p.  33,  Pub.  Laws 
1903.  Such  provision  for  voluntary  assump- 
tion of  debts  by  the  town  excludes  any  Im- 
plied assumption  by  the  town,  by  reason  of 
the  abolishing  of  the  school  district  This 
intention  Is  further  confirmed  by  the  provi- 
sions of  chapter  62,  g§  8-10,  for  the  asseaa- 
ment  by  the  town  assessors  of  a  tax,  upon 
the  ratable  property  located  within  the  limltB 
of  a  school  district,  to  pay  any  Judgment  re- 
covered against  the  school  district  These 
provisions  are  still  in  full  force,  and  furnish 
full  legal  relief  for  the  collection  of  debts 
from  a  school  district 

In  answer  to  question  3,  we  are  of  the  opiu< 
ion.  In  accordance  with  the  foregoing,  that 
towns  which  have  not  expressly  or  formally 
assumed  the  indebtedness  of  scho<d  districts 
located  therein  at  the  time  of  their  abolition 
by  said  chapter  1101  are  not  liable  for  the 
Indebtedness  created  by  such  districts  and 
existing  at  the  time  of  their  abolition.  The 
statutes  above  quoted  contemplate  only  a 
voluntary  and  express  assumption  by  the 
town,  and  provide  what  shall  be  done  in  case 
of  such  assumption,  but  do  not  contemplate 
an  implied  or  Involuntary  assumption,  and 
are  not  inconsistent  with,  and  do  not  talce 
away  or  interfere  with,  the  remedy  for  the 
collection  of  such  debts  provided  for  by 
General  Laws,  chapter  62,  §S  8-10,  by  assess- 
ment of  a  tax  on  the  rataule  property  located 
within  the  limits  of  a  school  district 

In  answer  to  question  4,  we  are  of  the  opin- 
ion that  towns  do  not  become  liable  for  the 
indebtedness  of  school  districts  except  by 
voluntary  and  express  assumption  thereof  as 
above  set  forth. 

In  answer  to  question  6,  we  are  of  the 
opinion  that  the  Indebtedness  created  and  ex- 
isting as  set  forth  in  said  question  cannot  be 
enforced  against  the  school  property  formerly 
In  such  districts,  because  the  method  of  en- 
forcing such  Indebtedness  is  expressly  pro- 
vided for  in  chapter  62,  SS  8-10,  by  assesth 
ment  of  a  tax  as  above  set  forth.  The  prop- 
erty of  the  abolished  school  district  I>ecomes, 
on  the  abolishment  of  the  district,  the  prop- 
erty of  the  town,  and  the  property  of  a  mu- 
ntcipal  or  quasi  municipal  corporation,  such 
as  the  school  property  of  a  town  or  school 
district  Is  not  for  reasons  of  pablic  policy, 
subject  to  attachment  or  other  legal  proceed- 
ings for  the  collection  of  debts.  The  only 
method  is  that  provided  by  statute  as  above 
set  forth.  Hovey  v.  East  Providence,  17  R.  I. 
80,  81,  20  Atl.  205,  9  L  B.  A.  156. 

In  answer  to  questions  6  and  7,  we  are  of 
the  opinion  that  the  answers  given  to  the 
foregoing  questions  make  it  unnecessary  to 
answer  in  detail  the  subdivision  of  questions 
6  and  7;  and  that,  in  our  opinion,  the  law 
now  provides  all  the  means  required  for  the 
enforcement  and  collection  of  such  debts,  and 
that  no  further  legislation  is  necessary. 
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H.  A.  6RIMW00D  CO.  et  al.  r.  CAPITOL 

HILL    BLDG.    &    CONST.    CO. 

(DARLING.  Garnishee). 

(Supreme    (3ourt   of    Rhode    Island.    June    16, 
1906.) 

1.  Exceptions,   Bill   of  —  Sdffiownct  — 
Statutes   —    Substantial    Compliance. 

A  bill  of  exceptions  bj  a  garnishee  that 
the  decision  of  the  court  in  diarging  the  gar- 
nishee is  erroneous  and  contrary  to  law  on 
the  facts  set  forth  in  the  answer  to  inter- 
rogatories and  affidavits  made  by  him,  in  that 
no  right  of  action  existed  in  favor  of  defend- 
ants against  said  garnishee  at  the  time  of 
the  attachment,  that  the  decision  charging  the 
garnishee  is  erroneous  and  contrary  to  law  In 
that  no  right  of  action  existed  as  to  the  sum 
finally  found  in  the  hands  and  possession  of 
the  garnishee,  and  ttiat  the  decision  was  against 
the  evidence  as  set  forth  in  the  affidavits  and 
answers  to  interrogatories  filed  by  the  gar- 
nishee, was  a  substantial  compliance  with 
Prac.  Act  1905,  p.  139,  {  490,  requiring  the 
party  aggrieved  to  file  in  the  office  of  the  clerk 
of  the  superior  court  a  bill  of  exceptions  stat- 
ing separately  and  clearly  the  exceptions  relied 
on. 

2.  Garnishment— Pboceedinqs  to   Support. 

An  exception  lies  in  favor  of  the  garnishee 
to  the  ruling  of  the  court  charging  him  as  such. 
S.  Same. 

A  plaintiff  has  no  greater  right  against  a 
garnishee  than  the  defendant  could  have,  and 
can  occupy  no  better  position  than  would  the 
defendant  in  a  suit  brought  by  him  against 
the  garnishee. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24.  Garnishment,  {  216.] 

4.  Same  —  Pbopebtt   Subject  to  Oabnibh- 
HENT  —  Intbbbsi  Undeb  Contbacts. 

A  creditor  of  a  contractor  constructing  a 
building  cannot,  in  a  suit  against  snch  con- 
tractor, bring  m  the  owner  of  the  building 
by  trustee  process  and  raise  the  question  a« 
to  whether 'there  has  been  a  substantial  com- 
pliance with  the  contract  by  the  contractor 
on  which  he  could  recover  from  the  owner,  as 
the  question  of  substantial  performance  could 
only  arise  between  the  contractor  and  the 
owner. 

5.  Mechanic's  Lien— Release. 

Though  an  original  building  contract  con- 
tained no  provision  relating  to  the  release  of 
liens,  it  having  been  modified  by  an  indorse- 
ment thereon  and  the  acceptance  of  an  order 
by  the  owner,  the  release  of  liens  became  a 
condition  precedent  to  the  right  of  the  con- 
tractor to  recover  any  balance  due  on  the  com- 
pletion of  the  contract. 

6.  Gabnishment— Wbit  and  Service. 

In  a  suit  against  a  contractor  attach- 
ments by  trustee  process  were  made  on  the 
owner  of  a  building  in  process  of  construc- 
tion. The  building  contract  contained  a  pro- 
vision requiring  tne  contractor  to  release  all 
mechanics^  liens  before  the  final  amount  of 
the  contract  should  be  payable.  Held  that, 
until  such  release  was  made,  the  balance  on 
the  contract  was  not  due,  and  the  first  valid 
service  of  a  writ  of  attachment  was  that  made 
immediately  after  such  release. 

Actions  by  H.  A.  Grlmwood  Company,  John 
W.  Hunt,  and  others,  against  the  Capitol  Hill 
Building  &  Construction  Company,  Involving 
attachments  sought  to  be  made  by  trustee  pro- 
cess on  George  E.  Darling,  garnishee.  From 
a  rule  in  superior  court  charging  said  Darling 
as  garnishee,  plaintiffs  and  said  garnishee  ex- 


cept Bxceptlons  of  garnishee  and  plaintiff 
Hunt  sustained.  Exceptions  of  plaintiff  Rog- 
ers overruled. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLOD6BTT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

George  H.  Huddy,  Jr.,  for  H.  A.  Grlmwood 
Company,  and  for  certain  defendants.  Ter- 
rence  M.  O'Reilly,  for  gamlabee,  and  plain- 
tiffs Hunt  and  Rogers. 

DUBOIS,  J.  These  cases,  which  Involve 
the  validity  of  attachments  sought  to  be  made, 
by  trustee  process,  upon  the  balance  alleged 
by  the  plaintiffs  to  be  due  from  George  E. 
Darling,  the  garnishee,  to  the  defoidants,  un- 
der a  building  contract,  came  to  this  court 
and  for  convenience  were  heard  together,  up- 
on exceptions  to  the  rulings  of  the  presiding 
Justice  of  the  superior  court  made  in  charging 
said  George  B.  Darling  as  garnishee  of  the 
defendants  In  the  first-named  case,  and  in 
discharging  him  in  each  of  the  other  cases. 
To  the  rulUig  of  the  Justice  hi  the  first  case 
the  garnishee  excepted,  and  the  bill  of  ex- 
ceptions therein  was  filed  and  Is  prosecuted 
by  him,  while  in  the  other  cases  the  excep- 
tions were  taken  and  are  prosecuted  by  the 
respective  plaintiffs  in  those  cases. 

1.  The  first-named  plaintiff  objects  to  the 
prosecution  of  the  exertions  taken  by  the  gar- 
nishee, on  the  ground  that  he  was  neither  a 
party  to  the  action  in  which  the  ruling  was 
made,  nor  was  he  aggrieved  thereby,  and  be- 
cause the  bill  of  exceptions  does  not  comply 
with  that  portion  of  section  490,  p.  139,  of 
the  CJourt  and  Practice  Act  of  1906,  which 
requires  that  "he  shall  file  in  the  office  of  the 
clerk  of  the  superior  court  his  blU  of  excep- 
tions, hi  which  he  shall  state  separately  and 
clearly  the  exceptions  relied  upon."  The  bill 
of  exceptions  is  of  the  tenor  following:  "State 
of  Rhode  Island.  Superior  Court,  H.  A.  Grim- 
wood  C!o.  V.  C!i«ltol  Hill  Bulldh3«  &  Construe 

tlon  Co.  No. .    BUI  of  Exceptions.    Now, 

after  final  Judgment  in  above  case,  and  after 
decision  of  the  court  charging  the  garnishee 
for  $600.27,  the  garnishee,  George  B.  Darling, 
flies  his  bUl  of  exceptions,  and  for  cause  of 
exceptions  shows:  (1)  That  the  decision  of 
the  court  In  charging  said  garnishee  is  er- 
i^)neou8  and  contrary  to  law  on  the  facts  set 
forth  in  the  answers  to  interrogatories  and  af- 
fidavits made  by  him,  the  said  George  K.  Dar- 
ling, and  duly  filed  hi  court,  hi  that  no  right 
of  action  existed  hi  favor  of  the  said  defend- 
ants, or  either  of  them,  against  the  said 
garnishee  at  the  time  of  said  attachments. 
(2)  That  the  decision  of  the  court  in  charging 
the  said  garnishee  is  erroneous  and  contrary 
to  law  on  the  facts  set  forth  in  the  affidavits 
and  interrogatories  made  by  said  garnishee, 
and  duly  filed  hi  court.  In  that  no  right  of 
action  existed  in  favor  of  the  said  defendants, 
or  either  of  them,  against  the  said  garnishee 
at  the  time  of  said  attachments,  as  to  the 
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sum  finally  fonnd  In  the  hands  and  posses- 
sion of  the  said  ^mlshee  (after  deducting 
the  several  amonnts  due  from  the  said  de- 
fendants to  said  garnishee) ,  namely,  $600.27. 
(3)  That  the  decision  of  the  court  in  charging 
the  garnishee  is  against  the  evidence  as  set 
forth  In  the  aflSdavlts  and  answers  to  interro- 
gatories filed  by  the  said  garnishee.  Where- 
fore the  said  Oeorge  E.  Darling  prays  that 
said  decision  be  reversed  and  that  he  be  dis- 
charged. George  B.  Darling,  by  His  Attor- 
ney, Terrence  M.  O'Reilly."  And  It  bears  the 
following  Indorsement:-  "At  the  hearing  on 
plalntlfTs  motion  to  charge  the  garnishee,  the 
court  granted  the  motion  and  charged  the 
garnishee  for  the  sum  of  $800.27.  To  this 
ruling  the  garnishee  excepted.  Che  above  as 
a  statenent  of  exception  is  allowed.  William 
H.  Sweetland,  P.  J.  Sup'r  Ct."  The  bill  of 
exertions,  as  allowed,  substantially  complies 
with  the  foregoing  provision.  The  exception 
relied  upon  is  an  exception  to  the  ruling  or  de- 
cision charging  the  garnishee,  setting  forth 
the  reasons  why  it  is  claimed  to  be  erroneous, 
and  referring  to  the  afiadavits  and  answers  of 
the  garnishee  for  the  statement  of  facts  from 
which  the  conclusions  are  to  be  drawn. 

2.  That  an  exception  lies.  In  favor  of  a  gar- 
nishee, to  the  ruling  of  a  court  charging  him 
as  sadi  has  been  settled  by  the  practice  of 
the  court  See  Wlghtman  v.  Kruger,  23  R. 
I.  78,  4i  Atl.  395 ;  Orieves  v.  Keane,  23  R.  I. 
136,  49  Atl.  601.  It  Is  true  that  a  distinction 
has  apparently  been  made  by  the  Legislature 
between  the  words  "party"  and  "garnishee" 
as  may  be  seen  by  comparing  sections  471, 
472  (page  134)  with  section  481  (page  136) 
of  the  court  and  practice  act  of  1905,  but,  as 
sections  471  and  472  aforesaid  are  revisions 
of  Oen.  Laws  R.  I.  1896,  c.  251,  §  2,  In  which 
the  words  "party"  or  "garnishee"  are  used  in 
the  same  connection  and  with  the  same  dis- 
tinction, when  compared  with  Gen.  Laws 
1896,  c.  2S0,  i  12,  it  Is  fair  to  presume  that 
those  words  were  continued  In  the  revision  in 
preference  to  others  that  had  not  received 
judicial  construction.  A  charged  garnishee 
may,  therefore,  be  regarded  as  a  party  to  the 
proceeding.  And,  if  he  has  been  erroneously 
charged  as  garnishee,  be  certainly  has  been 
aggrieved.  Service  of  the  original  writ,  In 
the  case  of  H.  A.  Grlmwood  Company  agahist 
the  defendants,  was  made  upon  the  garnishee 
July  14,  1904,  and  on  September  3d  of  the 
same  year  its  writ  of  mesne  process  was  serv- 
ed upon  him  for  the  purpose  of  attaching  the 
personal  estate  of  the  defendants  in  bis  hands 
and  possession.  It  is  not  now  claimed  that 
anything  was  attached  by  the  first  service, 
and  the  latter  is  the  only  attachment  relied 
upon  by  the  plaintiff. 

3.  The  garnishee  filed  four  aflSdavits,  dat- 
ed, respectively,  July  15,  and  September  27, 
1904,  and  October  11,  and  27,  1905,  and  his 
answers  to  the  plaintiff's  Interrogatories,  Oc- 
tober 18,  and  26,  1904.  The  correctness  of 
the  ruling  of  the  presiding  Justice  depends 
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upon  the  state  of  facts  disclosed  by  the  gar- 
nishee in  his  affidavits  and  answers  to  In- 
terrogatories relating  thereto.  It  appears 
therefrom :  That,  at  the  time  of  the  service 
of  the  copies  of  said  writs  upon  the  said 
garnishee,  there  was  none  of  the  personal 
estate  of  either  of  said  defendants  In  his 
bands  or  possession,  directly  or  Indirectly, 
unless  by  virtue  of  a  certain  written  contract 
existing  between  them  dated  February  9, 
1904,  whereby  the  defendants  agreed  to  build 
him  a  house  for  the  sum  of  $3,400,  payable  In 
three  installments:  $1,000  when  said  house 
is  boarded ;  $1,400  when  it  Is  plastered ;  and 
the  balance  when  said  house  Is  finished. 
That  the  contract  bears  the  following  indorse- 
ment :  "Providence,.  R.  I.,  May  19,  1904.  1 
hereby  waive  the  payment  of  fourteen  hun- 
dred dollars  as  the  second  payment  on  the 
within  contract  and  agree  to  accept  twelve 
hundred  dollars  as  said  payment,  same  to  be 
paid  after  house  Is  plastered  and  the  furnace 
installed.  All  liens  to  be  released.  F,  O. 
Bartlett  George  B.  Darling."  That  on  the 
same  day  the  following  order  was  presented 
to  the  garnishee:  "Providence,  R  I.,  May 
19,  1904.  To  Oeorge  B.  Darling,  Providence. 
R.  I. — Dear  Sir:  Please  pay  to  Eugene  F. 
Hazard,  or  oi:!£ler,  the  sum  of  ($1,000)  one 
thousand  dollars  and  deduct  the  same  ftom 
the  last  payment  due  us  under  our  contract 
with  you.  Capitol  Hill  Bld'g  Co.,  F.  C.  Bart- 
lett, Man.  That  he  acc^ted  the  same  as 
follows:  "I  hereby  accept  the  above  order, 
agreeing  to  pay  the  above  amount  from  the 
last  payment  under  my  contract  upon  com- 
pletion of  the  work  called  for  In  said  contract 
and  all  liens  Teleased."  That  said  garnishee 
has  made  the  first  and  second  payments, 
under  said  contract,  to  the  defendants.  That 
the  last  payment  thereunder,  amounting  to 
$1,200,  and  $20  for  extras,  was  not  due  Sep- 
tember 8,  1901,  because  said  contract  had 
not  then  been  fully  completed.  That  when 
the  same  becomes  due  it  Is  subject  to  a  set- 
off for  money  paid  by  the  garnishee  for  ma- 
terial and  labor  furnished  by  him  upon  the 
contract  upon  written  order  of  the  defend- 
ants, and  to  bis  claim  for  damages  for  the 
delay  of  defendants  In  completing  the  con- 
tract, and  also  to  the  total  amount  of  me-  ' 
chanlcs'  liens  placed  upon  the  property. 
That  the  contract  was  not  completed  until 
September  12,  1904,  when  It  was  conditionally 
accepted  In  writing,  as  follows:  "Provi- 
dence, R.  I.,  D.  S.  A.,  Sept.  12th,  1904.  P.  0. 
Bartlett,  Manager.  Capitol  Hill  Building  ft 
Construction  Co. — ^Dear  Sir:  The  painter 
has  finished  at  the  house  and  I  have  had  the 
gutters  put  on.  I  had  an  expert  examine  the 
parlor  floor  and  he  says  it  is  all  right  and 
safe  as  It  is,  so  I  will  accept  the  house  as 
it  stands  and  am  ready  to  settle  at  once  for 
whatever  Is  due  if  yon  will  get  the  liens 
taken  off.  Yours  truly,  Oeorge  B.  Darling." 
The  Hens  referred  to  were  paid  off  and  re- 
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leased  January  14,  1906.    The  garnishee  thus 
states  his  final  account: 

Amoant  of  last  payment. .  $1,200  00 
Amount  for  extras 20  00 

$1,220  00 
For  delay  In  the  completion  of 

the  house $  60  00 

Paid  for  paper 35  87 

Paid  express  on  same 65 

Paid  for  hanging  paper 2<i  55 

Paid  for  2  plate  rails 16  81 

Paid  water  bill 144 

Paid  for  gutters 33  10 

Paid  lien  of  J.  W.  Hunt 152  50 

Paid  Hen  of  W.  N.  Rogers. . .     148  38 
Paid  lien  of  George  Aubin. . .     144  43 

619  78 

Amoant  now  in  my  hands $600  27 

The  garnishee,  in  his  answers  to  the  inter- 
.  rogatories  of  the  plaintiff,  explained  what 
work,  required  by  the  contract,  remained 
undone  September  3,  1904,  that  was  after- 
wards performed,  and  when  and  by  whom  it 
was' done;  denied  that  any  agreement  or 
understanding  was  entered  Into  by  him  with 
the  other  plalntilTs,  Hunt  or  Rogers,  or  their 
attorney,  to  withhold  acceptance  of  the  con- 
tract until  they  could  attach  the  last  pay- 
ment thereunder  in  priority  to  any  attach- 
ment which  might  be  made  by  H.  A.  Orim- 
wood  Company;  gave  cAples  of  the  con- 
tract and  specifications  for  the  construction 
of  the  house  referred  to  and  of  the  orders  in 
writing  upon  which  he  furnished  labor  and 
materials,  which  he  claimed  should  be  de^ 
ducted  from  the  last  payment  due  under  said 
contract;  and  explained  the  circumstances 
In  which  he  gave  notice  of  his  acceptance  of 
the  house  under  the  contract  Upon  this  state 
of  facts  on  the  18th  day  of  November,  1905, 
the  presiding  justice  charged  the  garnishee 
for  the  sum  of  $600.27  and  allowed  him  $10 
for  expenses.  By  the  provisions  of  06n. 
Laws  1896,  c.  254,  g  25,  and  section  591,  p. 
173,  Court  and  Practice  Act:  "The  answer 
sworn  to  by  a  trustee  shall  be  considered  true 
In  deciding  how  far  such  trustee  is  charge- 
able; but  either  party  to  the  suit,  or  any 
claimant  of  the  estate  so  attached,  may  allege 
and  prove  any  facts,  not  stated  nor  denied 
by  said  trustee,  that  may  be  material  In  so 
deciding."  And,  under  Gen.  Laws  1896,  c. 
254,  i  19:  "Any  person  summoned  as  trustee 
of  a  defendant  making  a  false  answer  or 
affidavit  in  any  case,  shall  be  liable  to  the 
plaintiff  in  an  action  of  the  oase  for  any  dam- 
ages which  may  result  to  him  from  such  false 
answer  or  aflldavlt"  This  section  became 
section  585  of  the  court  and  practice  act,  but 
was  made  redundant  by  the  addition  of  the 
word  "thereby"  between  the  words  "him" 
and  "from"  in  the  last  line  of  said  section  19. 
The  claim  of  the  plaintiff  is  "that  the 
garnishee  should  be  charged  upon  the  writ 
of  mesne  process  served  September  3,  1904, 
because  the  contractors,  having  attempted  in 
good  faith  to  complete  said  contract,  might 
at  that  time  have  sued  the  garnishee,  either 


for  the  balance  of  the  contract  price  or  upon 
quantum  meruit."  The  rule  that  governs  the 
right  of  attachment  by  trustee  process  Is 
that  the  plaintiff  can  have  no  greater  right 
against  the  garnishee  than  the  defendant 
would  have,  and  can  occupy  no  better  posi- 
tion with  respect  to  the  garnishee  than  tbe 
defendant  could  In  a  suit  brought  by  biua 
against  the  garnishee.  Brown  v.  Collins,  18 
R.  I,  242,  27  Atl.  829;  Waldron  v.  Wilcox, 
IS  R.  I.  518;  Carpenter  v.  Oay,  12  R.  I.  306; 
Smith  y.  Mlllett,  11  R.  I.  528.  In  the  case 
at  bar  no  facts  were  alleged  or  proved  other 
than  those  stated  by  tbe  garnishee  in  his  af- 
fidavits and  sworn  answers,  which,  under  tbe 
statutes  hereinbefore  referred  to,  must  be 
considered  te  be  true  In  determinhig  his  li- 
ability. In  them  he  states  that  the  contract 
was  not  completed  on  September  S,  1904, 
the  time  of  the  plaintiff's  attachment,  and 
there  is  no  evidence  that  the  defendants 
claimed  that  it  was. 

4.  But  tbe  plaintiff  contends  that.  If  tbe 
contract  was  substantially  completed,  tbe  con- 
tractor may  recover  In  an  action  on  tbe  con- 
tract, notwithstanding  slight  and  trivial  de- 
fects In  perfomtance,  for  which  compensation 
may  be  made  by  allowance  to  the  owner. 
There  Is  no  doubt  of  tbe  soundness  of  tbe 
proposition  in  cases  in  which  there  has  been 
an  honest  intention  to  conform  to  the  con- 
tract, and  a  substantial  execution  of  it,  with 
comparatively  unimportant  deviations.  See 
Carpenter  v.  Gay,  supra.  The  question 
whether  a  contract  has  been  substantially 
performed  or  not  can  only  arise,  between  tbe 
contractor  and  owner,  after  the  former  has 
ceased  to  work  and  has  claimed  that  his  con- 
tract has  been  completed.  But  this  does  not 
authorize  a  creditor  ot  the  contractor  to 
ascertain  and  determine  for  him  the  time 
when  his  work  has  been  substantially  com- 
pleted and  then  to  bring  suit  for  him,  by  way 
of  trustee  process,  while  the  contractor  Is 
honestly  trying  to  perform  his  contract  and 
is  not  claiming  that  his  work  is  done.  Sucb 
interference  is  not  to  be  tolerated.  Moreover, 
although  In  the  original  contract  there  was  no 
provision  relating  to  tbe  release  of  liois,  tbe 
same  was  modified  by  the  indorsement  on  tbe 
contract  and  tbe  acceptance  of  tbe  order  h&ee- 
Inbefore  set  out  In  both  of  these  the  pro- 
vision was  inserted  that  all  Hens  were  to  be 
released.  This  therefore  became  a  condi- 
tion precedent  to  the  right  of  the  defendants, 
or  either  of  them,  to  recover  tbe  balance  that 
might  be  found  to  be  due  upon  completion  of 
the  contract  B.  ft  O.  R.  R.  Co.  v.  McCullough 
&  Co.,  12  Gratt  (Ta.)  595;  Turner  v.  Wells, 
64  N.  J.  Law,  269,  45  Atl.  641;  Titus  v. 
Gunn,  69  N.  J.  Law,  410,  55  Atl.  735;  Lev- 
erone  v.  Arancio,  1T9  Mass.  439,  61  N.  E.  45. 
As  the  contract  was  not  completed,  and  tbe 
house  contracted  for  was  subject  to  mechan- 
ics' Hens  at  the  time  of  the  plalntifTs  last 
attachment  the  garnishee  was  not  chargeable, 
and  tbe  court  erred  in  so  charging  him. 
Therefore  tbe  exception  of  the  garnishee  to 
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such  ruling  of  the  court  must  be  sustained. 

The  other  question  that  remains  to  be  an- 
swered Ifr:  Which  of  the  attachments  made 
in  the  c&see  of  John  W.  Hunt  and  William  N. 
Ethers,  respectively,  against  the  defendants 
Is  entitled  to  priority?  On  the  12th  day  of 
September,  1004,  attachments  hi  the  cases 
of  aald  Rc^rs  and  Hunt  were  made,  that  by 
the  former  at  10 :25  o'dodc,  a.  m.,  and  that  by 
the  latter  5  minutes  later.  Further  attach- 
BueatB  were  made  by  them  upon  writs  of 
mesne  process  on  Janimry  14,  1905;  that  of 
said  Hunt  taking  efTect  at  10:20  o'dodE  a. 
m^  and  that  of  said  Rogers  1  hour  <uid  6 
minutes  later.  On  the  7th  day  of  July,  1905, 
Judgment  was  entered  for  said  Hunt  against 
the  defendants  for  $608.06  debt,  and  on  the 
same  day  judgment  was  entered  for  said 
Rogers  against  the  defendants  for  $187.38 
debt;  and  on  the  18th  day  of  NoTember,  1905, 
the  garnishee  was  discharged  In  each  of  said 
cases  and  exceptions  were  taken  by  the  plain- 
tUTs,  respectively,  as  hereinbefore  set  forth. 
While  the  house  was  conditionally  accepted 
by  Oeorge  E.  Darling,  the  garnishee,  on  Sep- 
t«nber  12,  1904,  the  liens  thereon  were  not 
actually  released  until  January  14,  1905,  im- 
mediately prior  to  the  service,  on  the  same 
day,  of  the  writ  of  John  W.  Hunt,  above 
referred  to,  which,  consequently,  was  the 
first  valid  attachment  of  the  fund,  belonging 
to  the  defendants,  in  the  hands  of  the  gar- 
nishee. As  the  amount  of  Hunt's  judgment 
exceeds  the  balance  due  from  the  garnishee 
to  the  defendants,  his  attachment  covered 
the  entire  amount  in  the  possession  of  the 
trustee  and  left  nothing  upon  which  the  at- 
tachment of  William  N.  Rogers  could  operate. 
It  follows  that  the  exception  of  said  Hunt 
to  the  decision  of  said  presiding  justice,  in 
discharging  the  trustee,  must  be  sustained, 
and  that  the  exception  of  said  Rogers  to  the 
like  ruling  in  his  case  must  be  overruled. 

Cases  remanded  to  the  superior  court  for 
further  proceedings  in  accordance  herewith. 


CITY  or  PROVIDENCE  v.  COMSTOCK 
et   al. 

(Supreme    Court  of   Rhode   Island.    April  25, 
1006.) 

1.  VAnoAsr^K  Watbbs— RiPABiAii   Rights— 
OocDPAircT  OF  Rtveb  Bid. 

Title  to  land  al<nig  the  original  shore  of  a 
Dtxmavicable  river  in  which  the  tide  ebl>s  and 
flows,  together  viith  title  to  filled  land  between 
such  land  and  the  river  as  it  now  exists,  does 
not  give  the  owner  or  his  lessee  the  right  to 
occupy  the  bed  of  the  river  aa  against  the  state 
or  its  assignees. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37.  Navigable  Waters,  U   180-20a] 

2.  SaMK— OWNESSHIF  OT  TiDX  IiAKDB. 

The  common-law  doctrine,  that  the  owner- 
ship of  and  dominion  over  lands  covered  by 
tide  waters  are  in  the  state  within  which  such 
lands  are  located,  is  in  force  in  this  country, 
except  as  it  has  been  changed  by  local  lecisla- 
tioD  or  custom:  such  ownership  and  rizhts 
bring  limited  in  their  exercise  to  acts  which 
canbe  done  without  impairment  of  the  inter- 


est of  the  public  in  the  waters,  and  subject  to 
the  right  of  Congress  to  control  navigatioa 
where  necessary  for  the  regnlation  ot  com- 
merce among  the  states  or  with  foreign  nations. 

3.  Saks— Ooottpahot— AumoBiTT  or  Mur id- 

PAIITT. 

The  encroachment  of  riparian  proprietors 
on  lands  over  which  the  tide  flows  witnin  the 
town  of  Providence  is  regulated  and  controlled 
by  the  town  govemmeiit,  and  the  proprietors 
have  no  authority  to  occupy  such  tide  lands 
by  virtne  of  their  ownership  of  the  lands  ad- 
joining. 

4.  Pttblio  LiAif  ds  —  Gbakts  —  CORSIXVOtlON 

AOAINBl  GBANTEK. 

Grants  of  land  by  the  state  or  other  sov- 
ereign are  to  l>e  strictly  construed  against  the 
grantee. 

5.  Navioabu  Watkbs— Ijards  Not  BIztbitd- 
iNO  TO  Watkb— RiFABiAir  Rights— IjARM 
Gbakted  bt  Statb. 

Riparian  rights  do  not  attach  to  any  lands 
which  do  not  extend  to  the  water,  and  sudi 
rights  do  not  necessarily  attach  to  a  state 
grant  of  lands  lying  below  tidal  higli-water 
mark. 

6.  Samk— Grants   by   Statb— Titlb. 

The  state  in  1870  executed  a  deed  in  fee 
simple  to  the  city  of  Providence  of  the  cove 
lands  then  or  theretofore  covered  by  tide  water 
above  Weybosset  Bridge,  which  were  then  owned 
by  the  state.  Held,  that  the  title  so  conveyed 
is  not  modified  or  restricted  by  littoral  or  other 
rights  of  adjoining  iwoperty  owners. 

7.  BSTOPFEL  —  MUKICIPAI,  COBPOKATIOir  — 
FaILUBE    TO    ASSKBT    TiTLK— Taxatior    Or 

PsoPKicrr. 

Defendant,  while  in  poBsession  of  land 
claimed  adversely  by  a  dty,  gave  notice  to  the 
citv  engineer,  in  compliance  with  Pub.  Laws 
1878,  p.  120,  c.  688,  {  8,  that  he  intended  to 
erect  a  building  thereon,  but  no  reply  was 
made  to  the  notice  and  be  did  not  build.  Two 
years  afterwards  he  erected  a  bidlding  .on 
which  the  dty  levied  taxes.  BeU,  that  the  dty 
was  not  estopped  to  assert  title. 

8.  Sauk— PowEB  or  Asskssob. 

The  acts  of  assessors  are  only  binding 
on  the  dty  for  which  they  act  within  the  scope 
of  their  employment,  and  they  are  not  em- 
powered to  make  admissions  of  title  on  bdialf 
of  the  dty. 

9.  EjxomxKT  —  Lanub  or  Mttrioipautt  — 

FOBV  or  AOTION. 

Where  a  munidpal  corporation  owns  land 
in  fee  and  has  been  ousted  frcHn  possession,  the 
action  of  trespass  and  ejectment  is  the  ap- 
propriate action  to  establish  title  and  recover 
possession,  although  the  land  may  be  covered 
by  the  tide. 

Appeal  from  Superior  Court,  Providence 
County. 

Action  by  the  city  of  Providence  against 
Walter  J.  Comstock  and  others.  Judgment 
for  plaintifC,  and  defendants  appeal.  Af- 
firmed. 

The  following  is  the  opinion  of  Douglas,  J., 
in  the  lower  court : 

"This  Is  an  action  of  trespass  and  eject- 
ment, brought  April  3,  1809,  to  recover  pos- 
session of  land  covered  by  tide  water,  now 
occupied  by  the  defendants  by  a  warehouse 
supported  on  piles  driven  into  the  ground. 
The  land  lies  in  the  bed  of  the  Moshassuck 
river,  which  at  this  place  is  confined  between 
retaining  walls.  It  was  once  part  of  the  bed 
of  the  cove  far  bdow  high-water  mark. 
Since  the  first  settlement  of  Providence,  the 
shores  of  the  cove  have  been  extended  into 
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tbe  water  from  time  to  time,  until  the  whole 
cove,  except  the  artificial  channels  left  for 
the  Woonaaquatucket  and  Moshassuck  rivers, 
has  become  dry  land.  In  tbe  channels  of 
these  rivers  the  tide  still  ebbs  and  flows. 
The  plaintiff  claims  this  land  by  deed  of  the 
state  of  Rhode  Island,  dated  May  14,  1870, 
conveying  to  the  plaintiff  in  fee  simple  the 
cove  lands  then  or  theretofore  covered  by 
tide  water  above  Weybosset  Bridge,  of  which 
the  state  then  retained  the  ownership.  The 
defendants  hold  a  lease  of  this  same  land 
and  a  strip  of  filled  land  from  10  to  16  feet 
wide  on  tbe  easterly  bank  of  the  river  as 
It  flows  at  the  present  time,  eztoidlng  easter- 
ly to  the  westerly  line  of  Canal  street  as  It 
was  laid  out  in  1833.  The  lessors  and  their 
predecessors  in  title  were  owners  of  a  lot  Of 
land  bounded  easterly  on  North  Main  street 
and  extending  to  the  waters  of  the  cove,  as 
the  shore  originally  ran.  Tbe  north  and 
south  lines  of  this  lot  extended  westerly  em- 
brace the  strip  of  filled  land  claimed  by  the 
defendants  and  tbe  land  In  tbe  bed  of  the 
river  now  In  dispute. 

"The  defendants  claim,  first,  that  their  les- 
sors by  reason  of  their  ownership  of  the  orig- 
inal shore  acquired  title  to  the  filled  land, 
and  that  appurtenant  to  tbe  strip  of  filled 
land  are  certain  riparian  rights  which  entitle 
them  to  occupy  the  bed  of  the  river  as  they 
now  do,  notwithstanding  the  conveyance  of 
the  same  In  fee  to  the  plaintiff;  secondly, 
that  the  plaintiff,  having  tacitly  permitted 
them  to  build.  Is  estopped  to  deny  their  right ; 
thirdly,  that  the  action  of  trespass  and  eject- 
mmt  will  not  He  In  the  premises,  the  only 
■remedy  for  encroachment  upon  land  flowed 
by  tide  water  In  the  nature  of  a  purpresture 
being  by  Indictment  or  Information. 

"The  tlUe  to  tbe  strip  of  filled  land  is  not 
put  In  issue  by  the  pleadings  in  this  case, 
and  for  the  purposes  of  this  decision  it  may 
be  assumed  that  It  Is  in  th^  defendants'  les- 
sor. Waiving,  also,  the  fact  that  the  build- 
ing maintained  by  the  defendants  Is  a  ware- 
house with  no  opening  upon  the  river,  a 
structure  adapted  and  used  exclusively  for 
purposes  unconnected  with  navigation  and 
commerce,  I  think  the  defendants  are  In  error 
in  their  notion  that  the  state  was  not  com- 
petent to  give  a  clear  title  to  the  plaintiff  tree 
of  all  servitudes  or  rights  In  the  nature  of 
public  trusts,  as  well  as  In  assuming  that 
there  are,  or  ever  were,  any  littoral  rights 
whatsoever  appertaining  to  the  filled  land 
bordering  on  the  present  river.  The  late 
ease  of  Murphy  v.  Bullock,  20  R.  I.  35,  37 
Atl.  34S.  may  be  considered  as  practically  set- 
tling tbe  claims  of  riparian  rights  made  by 
these  defendants,  but  it  may  not  be  unin- 
Btruetive  to  examine  more  specifically  these 
claims  In  the  light  of  the  legislation  which 
has  been  had  with  respect  to  the  cove  lands 
and  its  application  to  the  views  now  urged 
upon  the  court. 

"Tliere  can  be  no  doubt  at  this  day  of  the 
relation  which  tbe  state  holds  to  tide-flowed 


lands  at  common  law.  Mr.  Justice  Field, 
speaking  for  a  majority  of  the  Supreme  Court 
of  the  United  States,  In  111.  Cent  R.  B.  r. 
lUbiois,  146  n.  S.  387,  435,  13  Sup.  Ct  110, 
111,  86  L.  Ed.  1018,  says :  'It  Is  the  setUed 
law  of  this  country  that  the  ownership  of, 
and  dominion  and  sovereignty  over,  lands 
covered  by  tide  waters,  within  the  limits  of 
the  several  states,  belong  to  tbe  req)ectlve 
states  within  which  they  are  found,  with  the 
consequent  right  to  use  or  dispose  of  any 
Ix>rtion  thereof,  when  that  can  be  done  with- 
out substantial  Impairment  of  the  interest  of 
the  public  In  the  waters  and  subject  always 
to  the  paramount  right  of  Congreas  to  control 
their  navigation  so  far  as  may  be  necessary 
for  the  regulation  of  c«Hnmerce  with  foreign 
nations  and  among  states.'  The  court  insists 
on  a  limitation  of  the  power  of  the  state  to 
convey  these  lands  growing  out  of  Its  para- 
mount obligation  to  preserve  to  the  public 
the  rights  of  navigation,  but  admits  that  the 
state  may  ccmvey  parcels  of  tide-fiowed  lands 
to  individuals  for  the  promotion  of  navigation 
or  'when  parcels  can  be  disposed  of  without 
detriment  to  tbe  public  Interest  in  the  lands 
and  waters  remaining.'  Pages  466,  466,  of 
146  tJ.  S.,  page  118  of  18  Sup.  Ct  (36  L.  Ed. 
1018).  The  dissenting  opinion  In  the  same 
case,  written  by  Mr.  Justice  Shiras  and  con- 
curred In  by  Mr.  Justice  Gray  and  Mr.  Justice 
Brown,  goes  farther.  It  begins  (page  46o 
of  146  U.  8.,  page  122  of  13  Sup.  Ct  [36  L. 
Ed.  1018]) :  'That  tb^  ownership  of  a  sUte 
In  the  lands  underlying  Its  navigable  waters 
is  as  complete,  and  its  power  to  make  them 
the  subject  of  conveyance  and  grant  Is  as 
full,  as  such  ownership  and  power  to  grant 
in  the  case  of  the  other  public  lands  of  tbe 
state,  I  have  supposed  to  be  well  settled' — 
and  supports  this  proposition  by  quotation 
from  Weber  v.  Harbor  Commissioners,  18 
Wall.  (U.  8.)  67,  65,  21  L.  Ed.  798,  Hoboken 
V.  Penn.  R.  R.,  124  U.  S.  656,  657,  8  Sup.  Ct 
643,  31  L.  Ed.  543,  Stevens  v.  Paterson  & 
Newark  R.  R.,  84  N.  J.  Law,  682,  3  Am.  St 
Rep.  269,  and  Langdon  t.  New  York  City,  93 
N.  Y.  129,  156.  'By  the  law  of  England  every 
bullding  or  wharf  erected  without  license 
below  high-water  mark,  where  the  soil  is  the 
king's,  Is  a  purpresture,  and  may,  at  suit  of 
the  king,  either  be  demolished  or  be  seized 
and  rented  for  his  benefit  If  it  is  not  a  nui- 
sance to  navigation.'  Shively  v.  Bowlby, 
152  U.  S.  1,  13,  14  Sup.  Ct  648,  38  U  Ed.  331. 
See,  also,  Elsenbach  v.  Hatfield,  2  Wash.  236, 
249,  26  Pac.  539,  12  L.  R.  A.  632.  And  the 
common  law  in  this  regard  is  In  force  in  this 
country,  except  as  it  has  been  changed  by 
local  legislation  or  custom. 

"There  is  a  general  impression,  arising 
from  some  remarks  by  Angell  in  his  Trea- 
tise on  Tide  Waters  (2d  Ed.)  1847,  that  the 
power  of  this  state  over  tide-flowed  lands  is 
less  than  was  originally  given  it  by  the  com- 
mon law,  In  that  In  Rhode  Island  a  littoral 
proprietor  has  the  natural  right  to  extend  his 
wharves  and  to  fill  flats  into  the  salt  water 
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until  he  Is  stopped  by  the  demands  of  navl- 
gation.  Mr.  Augell  says  (page  236):  'In 
Rhode  Island  an  opinion  has  long  prevailed 
thronghout  the  portion  of  the  state  contiguous 
to  tide  -water  that  the  proprietor  of  an  estate 
adjoining  the  salt  water  might  lawfully  aug- 
ment It,  by  embanking  In  and  upon  the  water, 
so  long  as  he  did  not  encroach  upon  nor  ob- 
i^uct  what  Is  generally  denominated  the 
channel,  or.  In  other  words,  so  long  as  be 
did  no  Injury  whatever  to  the  public.  Hence 
It  Is  that  the  custom  has  been  general  to 
make  accessions  of  land  In  this  manner  with- 
out any  sui^lclon  of  the  want  of  right  and 
authority  so  to  do,  and  consequently  without 
obtaining  ai^  formal  and  express  sanction 
of  the  sovereign  or  legislative  power.'  But 
Mr.  Angell  immediately  proceeds  to  quote 
a  colonial  statute  of  May,  1707,  found  in  R. 
I.  Ool.  Rec.  vol.  4,  p.  24  (printed  since  he 
wrote),  which  gave  to  the  several  towns  the 
right  to  license  such  wharves  and  extensions 
of  the  shore  In  their  re8i)ective  borders,  and 
very  well  accounts  for  the  absence  of  ap- 
plications to  the  General  Assembly  for  such 
I)erml8sion.  This  court  has,  however,  af- 
firmed the  view  taken  by  Angell,  and  con- 
firmed the  privilege  of  the  littoral  propriety 
to  fill  ont  fiats  or  build  wharves  until  for> 
bidden  by  the  state.  Prov.  Steam  Engine  Co. 
V.  Prov.  S.  8.  Co.,  12  R.  I.  848,  34  Am.  Rep. 
(;r>2;  Clark  t  Peckham,  10  R.  I.  35,  14  Am. 
R^.  654.  It  la  said  In  Folsom  v.  Freeborn, 
13  R.  I.  200,  204:  'In  this  state,  as  we  have 
often  decided,  the  fee  of  the  soli  under  tide 
water  and  within  its  ordinary  ebb  and  flow 
is  in  the  state.  The  riparian  owners  are,  or 
at  least  were  until  the  recent  statute  (Pub. 
Ijkws,  p.  137,  a  611,  J  6;  Act  March  30, 
1877),  permitted  to  build  and  mahitali\ 
wharves  In  front  of  their  land,  provided 
they  are  so  built  as  not  to  Impede  navigation. 
They  may  also  erect  other  structures  In  or 
over  tide  water  In  front  of  their  lands,  where 
they  do  not  Interfere  with  the  public  right 
of  navigation,  and  maintain  and  enjoy  them 
against  everybody  but  the  state.'  The  stat- 
ute referred  to  is  the  harbor  commissioners' 
act,  which  Interdicted  further  erections  or 
encroachments  In  the  tide  waters  of  the  state, 
except  such  as  should  be  authorized  by  the 
harbor  commissioners  or  by  the  General  As- 
sembly. The  custom,  as  stated  by  Angell, 
may  have  been  prevalent  to  his  time  through- 
out a  large  part  of  the  state,  and  the  tofer- 
ence  ot  tacit  permission  may  have  been  Justi- 
fied as  applicable  to  the  seashore  generally, 
but  no  such  freedom  of  Individual  encroach- 
ment seems  ever  to  have  been  allowed  In 
the  town  of  Providence.  Here  the  building 
of  wharves  and  the  filling  of  flats  was  regu- 
lated and  controlled  by  the  town  govern- 
ment from  the  earliest  times.  A  perusal  of 
the  earliest  records  of  the  town  of  Provi- 
dence (now  accessible  in  print)  shows  many 
grants  by  the  town  to  petitioning  inhabitants 
of  parcels  of  40  feet  square  above  high-water 
mark,  with  the  privilege  of  a  wharf.    Fout^ 


teen  such  grants  appear  from  January  27, 
1679,  to  July  17,  1682,  and  one  May  19,  1707. 
Early  Records  of  Provldwice,  vols.  7,  11,  and 
15. 

"In  Providence,  at  least,  the  riparian  own- 
ers did  not  assume  the  right  to  build  wharves 
without  permission  of  the  authorities.  The 
power  to  regulate'  the  building  of  wharves 
may  have  been  assumed  originally  by  the 
town  without  warrant,  but  it  was  apparent- 
ly acquiesced  In  by  the  state,  and  from  1707, 
as  we  have  seen,  It  was  exercised  under  the 
express  grant  of  power  from  the  G«ieral 
Assembly  which  was  th&i  made.  From  that 
time  on  the  town  council  exercised  full  au- 
thority to  define  the  lines  of  the  cove,  and 
to  limit  the  extenslcm  of  wharves  or  perma- 
nent filling  by  littoral  proprietors,  and  to 
check  encroachments  upon  the  public  waters. 
Certain  votes  of  the  town  on  this  subject  are 
partictilarly  pertinent  as  relating  to  the  origi- 
nal shore  lot  of  the  plaintiff's  lessors,  upon 
which  was  a  wharf  built  or  owned  by  John 
Smith.  August  12,  1774,  It  was  voted  that 
John  Smith  have  'liberty  to  extend  his  warfe 
40  feet  further  than  were  the  head  of  hi* 
warfe  now  is.'  T.  M.  6,  la  July  8,  1782: 
•For  preventing  contests  and  disputes  here- 
after. It  is  voted  and  resolved  that  Nicholas 
Brown,  Ambrose  Page,  Zephanlah  Andrews, 
Welcome  Arnold  and  the  Hon.  Nicholas 
Cooke,  Esq.,  be  and  they  are  hereby  appoint- 
ed a  committee  to  make  a  plat  of  the  chan- 
nel of  the  river  from  the  Mill  Bridge  to  op- 
posite Messrs.  Clarke  and  Nighthigale's  lower 
wharf  and  to  determine  at  what  distance  on 
each  side  of  the  river  Into  the  channel 
the  Inhabitants  may  be  permitted  to  build 
wharves,  set  stone,'  etc.  T.  M.  6,  157.  This 
committee  reported,  August  6,  1782,  as  fol- 
lows: 'Agreeable  to  the  directions  of  the 
last  town  meeting  we  have  surveyed  the 
channel  from  the  Mill  Bridge  to  .Weybosset 
Bridge,  and  It  is  our  opinion  that  the  line 
on  the  east  side  of  the  channel  ought  to  run 
as  follows.'  Then  follows  the  llnej  one  of 
the  points  of  which  Is  'the  southwest  comer 
of  Mr.  John  Smith's  wharf.'  The  town  took 
action  on  this  report,  as  follows:  'And  the 
said  report  having  been  twice  read  and  duly 
considered.  It  Is  voted  and  resolved  that  the 
same  be  received  and  that  the  line  there- 
in mentioned  be  established  as  the  eastern 
boundary  of  the  channel  so  far  as  the  said 
report  extends,  and  it  is  voted  and  resolved 
that  no  person  shall  be  permitted  to  build 
any  wharff  or  erect  any  building  over  the 
said  channel  to  the  westward  of  said  Hue 
under  the  penalty  of  being  indicted  as  for 
committing  a  common  nuisance,  and  that  the 
town  clerk  be  appointed  to  inform  Captain 
Benjamin  Stelle  of  this  vote,  and  that  it 
is  the  particular  request  of  this  meeting  that 
he  will  conform  the  boundaries  of  his  wharff 
and  lot  agreeable  to  the  said  report  by  re- 
moving such  part  thereof  as  Is  to  the  west- 
ward of  said  line.'  T.  M.  6,  157.  June  5, 
1T97,  a  committee  appointed  to  ascertain  the 
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boundaries  of  the  core  reported  a  plat  made 
by  Daniel  Anthony,  whidi  plat  la  entitled: 
'A  platt  of  that  part  of  the  cove  above  Wey- 
boeset  Bridge  In  Providence  Town  which  no 
one  Is  considered  to  have  an  exclusive  right 
but  contalneth  the  publick  moveable  waters.' 
This  report  was  adopted.  Town  Meeting 
Book  7,  399.  The  easterly  line  of  the  cove 
shown  up<«  It  Is  the  line  established  by  the 
report  of  1782.  May  81,  1800,  the  lines  of 
the  plat  of  1797  were  confirmed.  May  9, 1814, 
a  committee  was  appointed  to  lay  out  what  Is 
now  Canal  street,  from  Meeting  street  north 
to  Smith  street,  40  feet  wide.  This  coumiit- 
tee  reported  August  22,  1814,  the  easterly 
lines  of  said  street  being  the  bounds  of  the 
channel  as  determined  by  the  survey  of  the 
town  committee  as  per  their  report  made  In 
the  year  1782  and  also  agreeably  to  the  re- 
port of  the  committee  for  boimdlng  out  the 
public  waters  of  the  cove  made  In  the  year 
1797,  we  considering  the  whole  of  the  land 
over  which  the  said  street  passes  as  belonging 
to  the  public,  have  not  treated  with  any  in- 
dividuals respecting  the  same.'  T.  O.  9  B. 
74.  August  22,  1814,  the  town  council  voted 
that  said  layout  should  be  referred  to  the 
town  meeting  because  the  street  would  "not 
run  through  land  of  individuals  but  entirely 
through  the  public  waters  and  without  the 
line  which  the  town  by  vote  August  6,  1782, 
ordered  should  not  be  violated.'  T.  C.  B.  9, 
74.  August  24,  1814,  the  town  voted  that  the 
proprietors  of  adjoining  lands  could  'fill  up 
so  much  of  the  public  waters  as  is  described 
on  the  plat  returned  with  the  committee's 
report  for  said  intended  street  provided  they 
cause  to  be  erected  on  the  westerly  line  of 
said  street  a  sufficient  wall  to  the  height  ot 
the  highest  water  at  spring  tides,'  etc.;  also 
that  they  cause  Smith's  bridge  to  he  removed 
to  the  westward  so  far  as  to  allow  a  water- 
course of  40  feet  to  the  westward  of  said 
street,  and  the  town  to  allow  $1,000  on  the 
completion  of  the  work.  May,  1815,  the  Gen- 
eral Assembly  granted  a  lottery  to  raise 
$4,000  of  the  money  required  to  build  this 
street  The  street  was  finally  completed  and 
accepted  January  8,  1825.    T.  C.  11,  299. 

"The  plaintift'B  ancestors  in  title  were 
owners  at  this  time  of  the  lot  of  land  ex- 
tending from  Main  street  on  the  east  to 
the  cove,  bounded  on  the  north  by  Haymarket 
street  and  on  the  south  by  Meeting  street, 
and  probably  participated  in  this  work  of 
filling  out.  This  grant,  however,  gave  no 
private  rights  in  the  land  reclaimed.  The 
work  which  proprietors  did  was  only  their 
contribution  towards  the  construction  of  a 
street,  upon  land  owned  by  the  state,  which 
was  a  special  benefit  to  their  estates.  Such 
a  grant  is  always  to  be  construed  most  strict- 
ly. Says  Mr.  Justice  Gray  in  Shively  v. 
Bowlby,  supra  (page  10  of  152  U.  8.,  page 
551  <rf  14  Sup.  Ct  [3  L.  Ed.  831])  :  'It  was 
argued  for  the  defendants  In  error  that  the 
question  presented  was  a  mere  question  ot 
the  construction  ot  a  grant  bounded  by  tide 


water  and  would  have  been  the  same  as  it 
is  if  the  grantor  had  been  a  private  person. 
But  this  Is  not  so.  The  rule  of  construction 
In  the  case  of  such  a  grant  from  the  sover- 
eign Is  quite  different  from  that  whidi  gov- 
erns private  grants.  The  familiar  rule  and 
its  chief  foundation  were  felicitously  ex- 
pressed by  Sir  William  Scott:  "All  grants 
of  the  crown  are  to  be  strictly  construed 
against  the  grantee,  contrary  to  the  usual 
policy  of  the  law  in  the  oonslderatlon  ot 
grants;  and  upcHi  this  Just  ground  that  tbe 
prerogatives  and  rights  and  emoluments  of 
the  crown  being  conferred  upon  it  for  great 
purposes,  and  for  the  public  use^  it  shall 
not  be  intended  that  such  prerogatives,  rij^ts, 
and  emcriuments  are  diminished  by  any  grant 
beyond  what  such  grant  by  necessary  and 
unavoidable  construction  shall  take  away." 
Tbe  Bebe(^ah,  1  C.  Bob.  227,  230.'  Riparian 
rights  do  not  attach  to  any  lands,  however 
near,  wlilch  do  not  extend  to  the  water.  Nor 
do  they  necessarily  attach  to  a  state  grant 
of  lands  lying  below  the  tidal  high-water 
mark.  Gould  on  Waters,  302;  Turner  v.  Peo- 
ple's Ferry  Go.  (a  C.)  21  Fed.  90;  Hoboken  v. 
Penn.  B.  B.  Co.  (C.  O.)  16  Fed.  816.  In 
Morris  v.  United  States,  174  U.  &  271,  19 
Sup.  Ct  649,  4i3  L.  Ed.  946,  one  set  of 
claimants  were  owners  of  lots  separated  from 
the  river  by  a  street  and  filled  land.  It  was 
held  that  they  had  no  riparian  rights  unless 
by  special  grant  as  the  intention  of  the 
government  which  laid  out  the  street  was  to 
retain  the  ownership  of  It 

"At  the  Octol)«r  session,  1815,  after  the 
state  had  become  independent  of  Great  Brit- 
ian,  the  General  Assembly  again  conferred 
upon  tbe  town  the  restrictive  powers  It  had 
been  exercising  under  the  colonial  statute, 
passed  in  the  reign  of  Queen  Anne,  which, 
not  having  been  printed  In  tbe  compilation 
of  the  laws,  may  have  been  forgotten.  The 
first  section  of  the  act  la  as  follows:  'Sec- 
tion 1.  Be  it  enacted  by  the  General  Assem- 
bly and  by  the  authority  thereof  it  is  en- 
acted, that  the  town  of  Providence  l>e  and 
the  said  town  hereby  is  authorized  and  em- 
powered to  prevent  encroaclmients  or  obstruc- 
tions in  the  harbor  of  said  town  in  tbe  cove 
alx>ve  the  bridge  and  in  the  other  public 
waters  thereof ;  and  to  make  such  laws,  rules 
and  regulations  for  the  preservation  of  said 
harbor,  cove  and  waters  from  encroachments 
and  obstructions  as  said  town  shall  think 
proper  from  time  to  time  to  make  and  enact' 
Section  3  provides  a  penalty  to  be  lecoy&eeA 
from  any  person  who  shall  encroach  upon  the 
harbor  by  placing  therein  any  'wharf,  build- 
ing or  other  fixed  obstruction,'  etc.  Charter 
and  Sp.  I.iaws  1901,  p^  212;  Pub.  Laws  1822, 
p.  484.  As  nearly  as  the  plaintiff's  witnesses 
have  been  able  to  ascertain,  the  draw  In 
the  Weybosset  Bridge  was  discontinued  about 
1816,  and  from  tliat  time  the  waters  of  the 
cove  ceased  to  be  actually  navigable  from 
tbe  sea.  Thenceforward  the  public  right 
of  ocHumercial  navigation  has   ceased,  and 
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the  prlyate  riparian  right  of  mere  access  to 
tbe  salt  water,  If  any  still  existed,  became 
of  no  appreciable  yalne.  Snch  contact  was 
no  longer  access  to  the  highway  of  nations. 

"The  growth  of  the  city  upon  the  west  side 
of  the  river  made  a  permanent  bridge  so 
manifestly  a  necessity,  though  it  should  be 
maintained  only  by  the  sacrifice  of  these 
rights  in  the  waters  above,  that  no  protest 
seems  to  have  been  made,  and  it  seems 
that  even  the  exact  date  of  the  change  can- 
not now  l>e  determined.  Rex  v.  Montague, 
4  B.  ft  C.  603 ;  Commonwealth  v.  Wright,  S 
Am.  Jurist,  qnoted  in  Angell  on  Tide  Water, 
207.  Various  steps  were  taken  to  preserve 
the  cove  as  a  feature  of  the  landscape  and  for 
supposed  sanitary  or  hydraulic  reasons  from 
that  time  until  it  was  finally  filled  in  1892, 
bat  no  legislation  for  nearly  a  hundred  years 
b«B  recognized  any  riparian  or  littoral  rights 
in  the  owners  of  the  lands  bordering  on  the 
original  lines  of  the  salt  water.  Streets  were 
laid  out  around  it  for  the  express  purpose 
of  excluding  snch  claims  by  cutting  ofF  the 
access  of  those  proprietors  to  the  channel, 
and  in  all  sudi  layouts  it  was  agreed  tliat  no 
damage  was  done  to  private  owners.  Octo- 
ber 28,  1833,  the  board  of  aldermen  laid  out 
Canal  street  from  Steeple  street  northerly, 
50  feet  wide,  taking'  the  additional  land  on 
the  easterly  side  of  the  street  as  formerly 
laid  out,  but  awarding  no  damages  to  the 
ownen  of  the  abutting  estates,  most  of  them 
having  petitioned  for  the  layout  and  waived 
damages.  Street  Book  1,  339.  Among  those 
who  agreed  that  the  layout  of  this  street 
caused  them  no  damage  were  William  and 
Anna  Jenkins,  the  defendants'  ancestors  in 
title. 

"The  last  enactment  of  the  Oeneral  As- 
sembly before  the  Constitution  of  the  state 
went  into  efTect,  which  related  to  this  sub- 
ject, was  passed  October  27,  1841  (Pub. 
Laws.  p.  20ese).  and  is  entitled  'An  act  In  ad- 
dition to  an  act  relative  to  the  harbor  and 
public  waters  of  the  town  of  Providence': 
•Be  it  enacted  by  the  Oeneral  Assembly  as 
follows:  Section  !.•  If  any  person  shall  erect 
or  bnild  or  cause  to  be  erected  or  built  any 
wharf  or  bnlldlngs  upon  any  part  of  the  cove 
or  other  public  waters  above  Weybosset 
Bridge  in  the  city  of  Providence  outside  of 
the  present  high-water  mark,  or  shall  place 
or  cause  to  be  placed  in  said  cove  or  other 
public  waters  any  other  obstruction  of  any 
kind  whatsoever,  without  permission  first 
granted  by  the  board  of  aldermen  of  said 
dty,  the  person  or  persona  so  offending  shall 
forfeit  and  pay  a  sum  of  money,'  etc  In 
1828  the  Blackstone  Canal  Company  was  In- 
corporated and  under  its  charter  took  pos- 
session of  the  lower  part  of  the  Moahassuck 
rivet  and  the  easterly  side  of  the  cove  at  the 
place  now  In  dispute,  and  used  It  as  a  basin 
for  its  boats  until  1849,  when  the  canal  was 
abandoned  and '  the  locns  in  quo  reverted 
to  its  former  owners.  In  the  meanwhile,  in 
1B44,  the  Providence  ft  Worcester  Railroad 


Company  was  Incorporated,  and  in  May, 
1845,  the  city  council  of  the  city  of  Provi- 
dence were  authorized,  by  the  act  of  the 
General  Assembly,  to  grant  upon  such  terms 
and  conditions  as  they  may  deem  for  the 
public  good  to  any  railroad  company  whose 
railroad  terminates  In  the  city,  the  right  and 
privilege  of  establishing  a  depot  upon  any 
part  of  the  land  covered  by  the  public  wa- 
ters In  said  city  above  Weybosset  Bridge,' 
etc.,  but  providing,  also,  that  'nothing  In  thia 
act  shall  be  construed  to  surrender  or  im- 
pair any  rights  which  belong  to  the  state  in 
that  part  of  said  land  covered  by  the  public 
waters  which  said  city  does  not  appropriate 
to  the  use  of  said  railroad  company.' 

"In  accordance  with  this  and  later  acts 
and  the  grants  made  by  the  city  council  un- 
der them,  the  railroads  terminating  in  the 
city  located  their  roads  and  depots  on  the 
filled  land  occupying  a  portion  of  the  cove, 
and  Incidentally  extended  a  retaining  wall 
southerly  from  Smith  street,  so  as  to  form 
the  westerly  bank  of  the  Moshassuck  river 
where  the  canal  basin  had  formerly  been. 
They  also  erected  and  maintained  permanent 
bridges  over  the  river  above  Weybosset 
Bridge  and  dams  at  various  points,  effectu- 
ally and  permanentiy  shutting  off  all  actual 
access  from,  these  waters  by  boat  to  the 
sea.  In  every  one  of  these  enabling  acts  were 
provisions  that  no  private  property  should 
be  taken  without  compensation,  and  means 
were  provided  In  the  charters  of  the  rail- 
roads for  securing  compensation;  yet  no 
claim  was  made  by  any  of  these  owners  that 
they  iKjsaessed  riparian  or  littoral  rights 
which  were  thus  extinguished.  The  wall 
which  forms  the  eastern  boundary  of  the 
land  in  dispute  was  erected  about  the  time 
of  the  location  of  the  railroads  upon  the  cove 
lands,  or  within  a  few  years  thereafter.  On 
the  map  filed  by  the  defendants,  made  by  W. 
8.  Haines  in  1872,  it  Is  noted  that  part  of 
this  wall  was  probably  built  by  the  Provi- 
dence ft  Worcester  Railroad  Company  before 
June,  1847,  and  the  remainder  between  June, 
1847,  and  September,  1848,  and  the  space 
between  this  wall  and  the  wall  forming  the 
westerly  line  of  Canal  street,  as  laid  out  in 
1833,  was  filled  In  by  the  same  company  at 
that  time.  May  21,  1865,  the  common  coun- 
cil requested  the  board  of  aldermen  'to  cause 
the  wall  on  the  west  side  of  Canal  street  to 
be  removed  so  as  to  be  on  a  line  drawn  from 
the  wall  at  the  turn  of  the  river,  at  the  foot 
of  Meeting  street,  to  a  point  10  feet  west  of 
the  east  abutment  of  Shingle  Bridge  (so-call- 
ed), and  to  fill  up  the  land  and  make  the 
street  to  conform  to  the  same.'  C.  C.  Rec.  3, 
501.  May  30, 1865,  the  board  of  aldermen  or- 
dered the  work  done  according  to  the  pre- 
ceding resolution.  B.  A.  Bee.  3,  322.  It  ap- 
pears probable,  thoefore,  that  Mr.  Haines 
is  in  error  and  that  the  wall  was  built  and 
the  fining  made  by  the  city. 

"In  either  case,  neith»  the  detoidanta  nor 
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tbelr  lessor  had  anything  to  do  with  tbe  fill- 
ing of  tills  land,  and  It  is  clear  that,  before 
tbis  occupation  began  and  before  the  land 
existed  as  made  land,  all  private  littoral 
rights  In  the  waters  of  the  cove,  such  as  tbe 
defendants  now  claim,  bad  been  extinguished. 
Tbe  defendants'  lessor  and  bis  predecessors, 
as  owners  of  the  land  on  the  original  easterly 
shore  of  the  cove,  never  had  tbe  rights  of 
building  wharves  or  reclaiming  land  for  them- 
selves beyond  the  southwest  comer  of  Mr. 
John  Smith's  wharf  and  the  easterly  line  of 
the  channel  established  in  17S2.  They  bad  at 
the  most  the  right  of  access  to  the  water  of 
tbe  cove  and  thence  by  the  natural  channel  to 
tbe  sea.  When  this  access  was  cut  off  by 
tbe  public  In  the  Interests  of  a  growing  com- 
munity, their  only  littoral  right  was  ex- 
tinguished, and  they  made  no  claim  that  they 
were  thereby  damaged.  As  was  said  in 
Clark  V.  City  of  Providence,  16  R.  I.  338,  15 
Atl.  763,  1  L.  R.  A.  725,  in  speaking  of  a 
similar  claim  relating  to  land  on  tbe  south  of 
the  cove:  The  lot  as  now  used  by  Sabin  does 
not  extend  to  the  cove  basin',  but  between  It 
and  the  basin  there  Is  a  wide  space  used 
partly  as  a  public  square  or  street,  partly  as 
a  railway  depot,  and  partly,  also,  as  a  por- 
tion of  the  park  or  promenade  surrounding 
the  basin.  The  portion  of  this  land  nearest 
to  said  basin,  including  said  park,  was  filled 
out  by  the  Providence  &  Worcester  Railroad 
Company,  under  the  authority  of  a  special 
act  of  the  General  Assembly  which  reserved 
to  the  state  all  Its  rights  to  the  land  so  filled 
which  should  not  be  appropriated  to  the  rail- 
road company.  Under  this  reservation,  the 
title  to  at  least  the  rim  of  land  around  the 
cove  basin  remained  in  the  state  after  It  was 
filled,  said  land  never  having  been  appropriat- 
ed to  the  railroad  company,  and  the  owner  of 
the  Sabin  lot  ceased  to  be  a  riparian  pro- 
prietor. The  riparian  rights  appurtenant  to 
the  lots,  if  they  had  not  previously  been  ex- 
tinguished, were  then  taken  away,  "and  the 
owner,  if  entitled  to  compensation  for  them, 
should  have  claimed  it  then.' 

"With  respect  to  the  claim  of  riparian 
rights  as  appurtenant  to  the  strip  of  filled 
land  now'borderlng  on  the  water,  the  case  of 
Weber  v.  Harbor  Commissioners,  18  Wall. 
(U.  S.)  57,  21  L.  Ed.  798.  is  very  much  in 
point.  The  plaintiff  claimed  riparian  rights 
as  appurtenant  to  filled  land  in  the  Bay  of 
San  Francisco  to  which  he  had  acquired  title. 
Before  this  land  had  been  reclaimed,  a  per- 
manent water  front  or  harbor  line  had  been 
established,  beyond  which  encroacliments 
were  forbidden,  the  space  beyond  being  re- 
served In  the  control  of  the  city.  Mr.  Jus- 
tice Field  says  (page  65  of  18  Wall.  [21  L. 
Ekl.  7081):  'The  complainant  is  not  the  pro- 
prietor of  any  land  bordering  on  the  shore 
of  the  sea  In  any  proper  sense  of  that  term. 
His  land  is  situated  nearly  one-half  a 
mile  from  what  was  the  shore  of  the  Bay 
of  San  Francisco  at  the  time  California  was 
admitted  Into  tbe  Union,  and  over  it  the  wa- 


ter at  the  lowest  tide  flowed  at  a  depth  suf- 
ficient to  float  vessels  of  ordinary  size.'  And, 
after  reciting  the  legislation,  he  proceeds 
(page  67  of  18  Wall.  [21  L.  Ed.  796]):  'It 
was  after  the  passage  of  these  acts  that  title 
predecessors  of  the  complainant  acquired  all 
the  title  to  the  lots  which  he  holds;  and 
they  took  whatever  Interest  they  obtained  in 
subordination  to  the  control  by  the  city  over 
the  space  Immediately  beyond  the  line  of  tbe 
water  front  and  the  right  of  the  state  to  reg- 
ulate the  construction  of  wharves  and  other 
improvements.  There  is,  therefore,  no  Just 
foundation  for  the  claim  by  the  complainant 
as  riparian  proprietor  of  a  right  to  wharf  out 
Into  the  bay  in  front  of  his  land.  He  holds, 
as  his  predecessors  took,  the  premises  freed 
from  any  such  appendant  right  The  erect- 
tlon  of  his  wharf,  the  obstruction  to  the  use 
of  which  is  tbe  cause  of  the  present  suit,  was 
therefore  not  only  an  interference  with  the 
rightful  control  of  the  city  over  the  space 
occupied  by  it,  but  was  an  encroachment  up- 
on the  soil  of  the  state  which  she  could  re- 
move at  pleasure,'  etc. 

"The  subsequent  legislation  relating  to  the 
cove  was  in  line  with  that  already  cited  and 
permitted  no  new  littoral  rights  to  arise, 
excepting  only  a  grant  of  title  to  certain 
thatch  rights,  January,' 1861,  which  does  not 
affect  this  case.  At  the  January  session, 
1867,  the  General  Assembly  passed  a  resolu- 
tion reyoking  all  grants  of  any  portion  of 
the  cove  lands  which  had  not  been  accepted 
and  the  conditions  of  which  had  not  been 
complied  with,  and  at  the  January  session, 
1870,  instructed  the  general  treasurer  to 
execute  a  deed  of  the  cove  lands  to  the  city 
of  Providence.  May  14,  1870,  such  a  deed 
was  executed  and  delivered,  in  omstderation 
of  the  sum  of  $200,000.  This  court  has  re- 
peatedly held  that  by  this  deed  the  state  con- 
veyed to  tbe  dty  the  lands  described  therein 
In  fee  simple.  Miuphy  t.  Bullock,  20  R.  I. 
36,  37  Atl.  .348;  Clark  v.  Providence,  16  R. 
I.  337,  15  Atl.  763,  1  L.  R.  A.  726.  The  land 
in  dispute  in  this  case  is,  and  in  1870  was, 
flowed  by  tide  water,  and  is  a  portion  of  the 
lands  described  In  said  deed.  I  find  that 
this  title  in  fee  simple  is  not  modified  or 
restricted  by  any  littoral  or  other  rights  ap- 
pertaining to  the  land  leased  to  the  defend- 
ants on  the  east  bank  of  the  presHit  channel 
of  the  Moshassuek  river,  or  to  tbe  land  of 
said  lessors  on  the  east  side  of  Canal  street 

"The  facts  uiwn  which  the  defendants  rely 
as  a  foundation  for  tbelr  claim  of  estoppel 
are  that  their  lessor,  in  April,  1880,  gave 
notice  to  the  city  engineer,  as  required  by 
section  8,  c.  688,  p.  120,  Pub.  Laws,  passed 
April  12,  1878,  that  he  intended  to  erect  a 
building  'to  be  located  on  W.  side  Canal  St 
bet.  Meeting  and  Haymarket  Sts.,  on  estate 
owned  by  Moses  B.  Jenkins.'  The  city  en- 
gineer did  not  reply  to  this  notice,  and  the 
lessor  did  not  erect  the  building.  Two  years 
afterwards,  in  May,  1882,  the  defendants  be- 
gan the  erection  of  tbe  building  now  occupied 
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by  tbem.  From  tbe  time  of  the  completion 
of  the  bolldlDK  the  assessors  of  taxes  have 
levied  a  tax  upon  It,  appraising  It  at  $4,000  lu 
1882,  and  in  subsequent  years  at  $u,500.  I 
cannot  see  that  the  notice  slven  by  tbe 
lessor  Is  of  any  avail  In  this  connection,  for 
nothing  was  done  under  It  There  Is  no 
intimation  In  the  notice  that  he  Intended  to 
extend  his  building  over  the  water.  Neither 
does  it  seem  to  me  that  taxing  the  building 
of  the  defendants  can  be  construed  as  vex- 
mission  to  them  to  locate  it  upon  the  plain- 
tifTs  land.  The  tax  assessors  saw  the  build- 
ing In  situ,  ascertained  who  the  owners  of  it 
were,  appraised  it  at  a  value  which  they  con: 
sldered  Just,  and  assessed  the  tax  upon  the 
owners.  The  assessors  of  taxes  are  not 
empowered  to  make  admissions  of  title  <m 
behalf  of  the  city.  Their  acts  are  only  bind- 
ing on  the  city  In  the  scope  of  their  official 
employment  See  Reuter  v.  Lawe,  94  Wis. 
300.  and  cases  cited.  304,  68  N.  W.  955,  34 
L.  R.  A.  733.  59  Am.  8t  Rep.  892. 

"Many  cases  are  cited  by  the  defendants 
to  illustrate  the  doctrine  that  a  court  will  in 
a  piopet  case  hold  a  municipal  corporation 
estopped  to  set  np  title  to  land.  None  of 
them  are  closely  analogous  to  the  case  at  bar. 
Tbe  nearest,  perhaps,  are  Simplot  v.  Du- 
buque, 40  Iowa,  630v  and  the  cases  In  Iowa 
following  that  decision.  In  that  case,  how- 
ever, tbe  court  which  had  held  the  city  es- 
topped by  its  acts  in  the  premises  say,  on 
petition  for  rehearing  (page  634):  'The  acts 
of  the  city  counsel  conclusively  show  an 
abandonment  of  any  right  to  the  land.  They 
do  not  appear  to  be  unauthorized  acts  of  cer- 
tain officers  of  the  city,  but  to  be  the  acts  of 
the  dty  council.'  The  case  is  referred  to 
with  disapproval  In  Renter  v.  Lawe,  94  Wis. 
300,  68  N.  W.  956,  34  L.  R.  A.  738,  59  Am. 
St.  Rep.  892,  which  bolds  that  'the  conduct 
of  a  municipal  corporation  may  be  such  that 
a  change  of  its  position  will  cause  such  in- 
justice to  those  who  have  relied  upcm  such 
conduct  as  to  warrant  the  court  in  prev^it- 
ing  such  change  by  an  application  of  the  doc- 
trine of  equitable  estt^pel  in  pais' ;  and  con- 
tinues (page  305  of  94  Wis.,  page  957  of  68  N. 
W.  [34  L.  R.  A.  733,  69  Am.  St  Rep.  892]): 
That  the  equitable  rule  is  applied  as  freely 
against  the  public  as  against  private  persons 
is  not  maintained,  but  that  the  courts  may 
administer  Justice  by  its  aid,  even  where  that 
results  in  controlling  the  conduct  of  munici- 
pal corporations  when  the  facts  are  such, 
in  tbe  Judgment  of  the  court,  as  to  demand 
it  to  prevent  manifest  injustice  and  wrong 
to  private  persons  is  flrmly  established.'  In 
this  case  tbe  city  had  required  the  claimant 
to  build  a  sidewalk,  and  had  taxed  the  prop- 
erty as  his  for  many  years,  and  other  facts 
concurred  to  persuade  the  court  to  apply  the 
doctrine  of  estc^pel  In  the  interests  of  Jus- 
tice. Herman  on  Estoppel  repudiates  the 
doctrine  that  a  municipal  corporation,  merely 
by  taxing  land  as  private  prt^ierty  and  tak- 


ing no  steps  to  eject  the  claimant,  is  estopped 
to  claim  title  for  Itself.  The  author  says 
(I>age  1364) :  'This  applicatioa  of  the  doctrine 
is  denied,  and  a  municipality  Is  held  not  to 
be  estopped  to  claim  title  to  the  land  because 
its  officers  without  authority  have  assessed 
the  same  to  private  individuals  and  re- 
tuned  it  as  delinquent  and  sold  it  at  a  tax 
sale.  Ttie  ground  of  this  latter  rule  Is  that 
the  acts  of  Its  officers  are  unauthorized  and 
void,  and  that  a  purchaser  at  a  tax  sale  is 
bound  to  take  notice  of  the  extent  of  their 
powers.  If  this  were  not  the  correct  rule, 
unscrupulous  officials  might  deprive  a  coimty 
or  dty  of  all  Its  property  and  there  would 
be  no  redress.'  To  the  same  effect  are  2 
Dill,  on  Mun.  C!orp.  659,  note,  and  St  Louis 
V.  Gorman,  29  Mo.  603,  599,  GOO,  77  Am.  Dec. 
5S6;  Rossire  v.  Boston  (Mass.)  4  Allot,  37;  Mc- 
Farlane  r.  Kerr,  10  Boaw.  (N.  T.)  249;  Ells- 
worth V.  Grand  Rapids,  27  Midi.  250; 
Rhodes  V.  Brightwood  (Ind.  Sup.)  48  N.  B. 
942,945. 

"In  the  case  at  bar  there  is  no  evidence 
that  the  defendants  were  In  any  manner  In- 
duced to  erect  their  building  by  acts  of  the 
city.  They  knew  that  the  statutes  and  ordi- 
nances in  force  forbade  their  action,  and 
that  tbe  city  denied  their  tltlei  If  one 
builds  a  house  on  the  land  of  another,  not 
by  reason  of  the  fact  that  the  latter  has 
knowledge  he  is  doing  so  and  permits  him 
to  spend  his  money,  but  because  of  the  fact 
that  he,  relying  on  his  own  Judgment,  be- 
lieves be  has  title,  tben  no  estoppel  Is  created 
against  the  owner.  County  of  Buena  Vista 
V.  Iowa,  F.  &  S.  C.  R.  Ck>.,  46  Iowa,  226,  228. 
In  the  present  case.  If  the  city  had  taxed 
the  land  as  belonging  to  defendants,  and  they 
had  then  built  upon  it,  tbe  case  would  have 
come  nearer  to  some  of  those  cited  by  the 
defendants,  and  the  question  of  estoppel 
might  be  a  debatable  one.  On  the  facts  as 
they  appear,  I  see  no  merit  in  this  ground  of 
defense. 

"Tbe  objection  to  tbe  form  of  proceeding 
seems  to  me  untenable.  Tbe  erection  main- 
tained by  the  defendants  might  be  considered 
a  purprestvure  If  the  land  still  belonged  to  the 
state.  As  such  It  might  be  redressed  by  suit- 
able remedies  of  a  quasi  criminal  character, 
as  by  writ  ad  quod  damnum,  or  by  Informa- 
tion. But  tbe  land  Is  now  owned  by  a  mu- 
nicipal corporation  in  Its  demesne  as  of  fee. 
Tbe  owner  has  been  ousted  from  possession 
by  the  defendants,  and  the  action  of  trespnss 
and  ejectment  Is  the  appropriate  action  to 
establish  title  and  recover  possession.  We 
have  no  other  form  of  action  by  which  private 
property  in  land  may  be  determined.  The 
fact  that  water  flows  over  the  land  does  not 
forbid  this  action. 

"That  ejectment  Is  the  proper  form  of  ac- 
tion by  which  either  a  state  or  a  private 
owner  or  lessee  deriving  title  from  tbe  state 
may  recover  possession  of  land  covered  by 
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tide  water  is  held  In  Martin  t.  Waddell,  16 
Pet.  (U.  S.)  867,  407,  406,  419.  10  L.  Ed.  097; 
Den  T.  Jers^  Co.,  16  How.  (U.  S.)  426,  14 
L.  Ed.  75T ;  and  approved  in  Shlrely  v.  Bowl- 
by,  152  U.  8.  1,  14,  14  Sup.  Ct  548,  38  L.  Ed. 
331;  Lowndes  t.  Huntington,  163  XJ.  8.  1, 
18,  30,  14  Sup.  Ct  768,  88  L.  Ed.  615 ;  Meirris 
V.  United  States,  174  U.  S.  196,  280,  19  Sup. 
Ct  649,  43  L.  Ed.  946.  And  witb  these  cases 
all  the  authorities  agree.  Sedgw.  &  Wait 
on  Trial  of  Title  to  Land,  63;    Newell  on 


Ejectment,  64,  SO;  Tyler  on  Ejectment,  etc^ 
48 ;  7  Bncy.  PI.  *  Pr.  272 ;  Hinman  t.  War- 
ren, 6  Or.  408 ;  Coburn  v.  Ames,  62  Cal.  385, 
397,  398,  28  Am.  Rep.  634;  People  t.  Davidson, 
30  Cal.  379,  389 ;  Nichols  v.  Lewis,  15  Conn. 
137,  143,  144;  Browne  v.  Kennedy  (Md.)  S 
Har.  &  J.  195,  9  Am.  Dec.  503. 

"Decision  for  the  plaintiff  for  possession 
and  costs." 

The  following  is  the  plat  reared  to  in  the 
opinion : 
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Argued  before  DOUGIJAS,  C.  J.,  and  DU- 
BOIS. BLODGETT,  JOHNSON,  and  PABK- 
UURST,  JJ. 

Dexter  B.  Potter,  James  &  W.  B.  Tllllug- 
bast.  and  Edward  6.  Oarr,  for  appellant^-. 
Francis  Oolwell  and  Albert  A.  Baker,  for 
aH>elIee. 

PER  CURIAM.  A  carefnl  consideration 
of  tbe  questlous  raised  by  the  defendants'  ex- 
(■('ptions  shows  no  error  on  the  part  of  the 
learned  justice  before  whom  the  case  was 
tried  without  a  Jury  before  the  passage  of  the 
court  and  practice  act,  and  his  decision  U 
adopted  as  the  opinion  of  this  court. 

Defendants'  petition  for  new  trial  denied, 
and  case  remitted  to  the  superior  court,  with 
direction  to  enter  Judgment  for  the  plaintUC 
for  poeseasion  and  costs. 


BRIDEN  et  al.  t.  NEW  TORK.  N.  H.  ft  H. 
B.  CO. 

(Supreme   Court  of   Rhode   Island.     May   IS, 
1906.) 

1.  Railboads— Bbidoes  oteb  Tbackb— Maik- 

TERAUCB. 

Laws  1844,  |  11,  incorporating  a  railroad, 
provided  that  the  road  should  be  so  constructed 
as  not  to  impede  or  obstruct  any  hiehway,  and 
that,  if  the  railroad  company  should  raise  or 
lower  any  highway  crossed  by  it.  it  should  do 
such  work  in  a  manner  satisfactory  to  the  town 
councnl,  which  may  require  of  the  railway  such 
alteration  as  it  deems  necessary.  Held  Uiat, 
where  the  railroad  company  constructed  a  bridge 
over  its  tracks  where  it  crossed  a  highway,  the 
dty  could  not  compel  the  railroad  company  to 
so  strengthen  the  bridge  so  that  it  would  sus- 
tain street  cars ;  the  city  being  relieved  of  its 
statutory  duty  with  reference  to  the  bridge 
which  was  imposed  on  tbe  railroad  company, 
and  such  duty  was  fulfilled  if  the  bridge  was 
safe  for  travelers  with  their  teams,  though  not 
fitted  for  street  car  service. 

ri^d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  |  291.] 

2.  SAMK— ClIABTEB    OBIJOATIONS. 

Laws  1844,  §  ll,  incorporating  a  railroad 
company  and  providing  that  the  raising  or 
lowering  of  bighway  crossings  to  accommodate 
tbe  railroad  must  be  made  to  the  satisfaction  of 
the  town  council,  etc.,  has  no  application  to  a 
proceeding  by  a  city  to  compel  the  railroad 
company  to  so  strengthen  an  overhead  bridge 
that  it  could  be  made  available  for  street  cars. 

3.  Samk — Railboad    Cbossinos— Altebation. 

Where  a  railroad  company  refused  to  com- 
ply with  a  clause  in  its  charter  providing  that 
the  raising  or  lowering  of  highway  crossings 
to  accommodate  the  railroad  must  be  made  to 
the  satisfaction  of  the  town  council,  in  a  case 
wliere  sach  provision  applied,  it  was  the  duty  of 
tlie  town  to  make  the  alteration  itself  and  then 
recover  the  expense  by  action  at  law  against  the 
railroad  company. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  H  292.  294.] 

4.  Samk. 

Where  a  railroad  company  is  required  to 
construct  a  bridge  over  its  tracks,  its  duty  is 
a  continuilig  one,  and  it  should  be  required  to 
strengthen  tbe  bridge  whenever,  by  reason  of 
increase  in  the  amount  of  travel,  or  by  greater 
weight  of  vehicles  in  use,  or  for  any  other  reason, 
the  bridge  becomes  InsufBcient  for  highway  trafBc. 
(Ed.  Knt". — !''»'  c-«—  "'  'Ktint,  see  Cent.  Dig. 
vol.  41.  Railroads,  |  291.] 


Appeal  from  Superior  Court,  Providence 
County. 

Petition  for  mandamus  on  behalf  of  the 
city  of  Pawtucket  by  William  B.  Brlden  and 
others,  members  of  tbe  city  board  of  alder- 
men, to  compel  the  New  York,  New  Haven  & 
Hartford  Railroad  Company  to  strengthen  a 
bridge  maintained  over  its  trades  as  a  con- 
tinuation of  a  street  From  an  order  dismiss- 
ing the  petition,  petitioners  appeal.  Dis- 
missed. 

The  following  is  tbe  decision  of  the  superi- 
or court,  per  Mumford,  J.,  referred  to  in  tbe 
opinion : 

"This  is  a  petition  for  a  writ  of  mandamus 
preferred  on  behalf  of  tbe  city  of  Pawtucket 
by  the  members  of  the  board  of  aldermen  of 
that  city  to  compel  the  respondent,  the  New 
Yoi^,  New  Havea  &  Hartford  Railroad  Com- 
pany, to  alter,  amend,  and  strengthen  a  bridge 
maintained  over  its  tracks  as  a  continuation 
of  Lonsdale  avenue.  Tbe  case  is  submitted 
to  the  court  on  an  agreed  statement  of  facts, 
by  which  It  appears  that  the  Providence  & 
Worcester  Railroad  Company  was  incorpo- 
rated, by  the  General  Assembly  of  this  state, 
in  1844.  Section  11  of  the  act  of  incorpora- 
tion, so  far  as  it  bears  on  this  case.  Is  as 
follows:  'And  if  the  said  railroad  shall  in 
the  course  thereof,  cross  any  canal,  turnpike, 
or  bighway,  the  said  railroad  shall  be  so 
constructed  as  not  to  Impede,  or  obstruct  tbe 
safe  and  convenient  use  of  such  canal,  turn- 
pike, or  other  highway.  And  the  said  corpo- 
ration shall  have  power  to  raise  or  lower 
such  turnpike  or  highway,  so  that  the  said 
railroad,  if  necessary,  may  conveniently  pass 
under  or  over,  or  across  the  same.  And  if 
the  said  corporation  shall  raise  or  lower  any 
such  turnpike  or  highway  pursuant  hereto, 
and  shall  not  so  raise  (»  lower  the  same  as 
to  be  satisfactory  to  the  proprietors  of  such 
ttimplke,  or  to  the  town  council  of  the  town 
In  which  said  highway  may  be  situated,  as 
the  case  may  be,  said  proprietors  or  town 
council  may  require  In  writing  of  said  corpo- 
ratlon,  such  alteration  or  amendment  as  they 
shall  deem  necessary.'  Said  Providence  & 
Worcester  Railroad  Company  located  and 
constructed  its  railroad  under  a  highway 
then  existing,  known  as  'Lonsdale  avenue,' 
and  constructed  over  Its  tracks,  In  the  line 
of  said  Lonsdale  avenue,  a  highway  bridge, 
and  maintained  the  same  until  the  respond- 
ent corporation  took  possession  of  said  rail- 
road under  a  certain  lease,  since  which  time 
the  respondent  has  maintained  said  bridge. 
After  the  construction  of  said  bridge,  viz.,  in 
1885,  the  Pawtucket  Street  Railway  Company 
was  Incorporated,  subject  to  the  liabilities 
and  restrictions  set  forth  In  chapters  152  and 
168  of  the  Public  Statutes  of  1882.  Section 
3  of  Its  charter  is  as  follows:  'Sec.  8.  Said 
corporation  shall  put  all  streets  and  high- 
ways, and  every  portion  thereof,  over  or 
through  which  they  shall  lay  any  rails,  In  as 
good  condition  as  they  were  before  the  same 
were  laid,  and  they  diall  keep  and  maintain 
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In  repair  such  portions  of  the  streets  and 
bigliways  as  shall  be  occupied  by  their  tracks, 
and  shall  be  liable  for  any  loss  or  Injury  that 
any  person  shall  sustain  by  reason  of  any 
careleasneae,  neglect,  or  misconduct  of  its 
servants  and  agents  in  the  management,  con- 
struction or  use  of  said  tracks  or  streets.' 
In  1004  an  ordinance  was  passed  granting 
said  street  railway  company  authority  to 
lay  rails  in  Lonsdale  avenue  in  that  portion 
extending  over  the  tracks  of  the  respondent, 
and  to  operate  cars  not  exceeding  42,000 
pounds  in  weight  when  empty,  or  60,000 
pounds  in  weight  when  loaded.  For  the 
rights  granted  to  it  by  said  city  of  PawtuCk- 
et  said  street  railway  company  pays  certain 
sums  over  and  above  the  taxes  on  its  prop- 
erty. The  Lonsdale  avenue  bridge  is  suf- 
ficiently strong  to  sustain  the  weight  of  the 
usual,  ordinary,  and  regular  highway  traffic 
of  the  city,  and  Is  In  a  conditloiv  safe  and 
convenient  for  travelerg  with  their  teams, 
carts,  and  carriages,  but  Is  not  of  sufficient 
strength  to  bear  such  unusual  weights  as  a 
city  poad  roller,  welding  from  24,000  to 
40,000  pounds,  nor  the  street  cars  authorized 
by  the  ordinance  above  referred  to.  In  June, 
1905,  the  board  of  aldermen  passed  a  resolu- 
tion directing  the  respondent  to  strengthen 
the  bridge,  with  which  direction  the  respond- 
ent declined  to  comply,  imless  the  street 
railway  company  should  contribute  toward 
the  expense.  Within  450  feet  of  the  bridge  in 
question  Is  a  bridge  sufficiently  strong  to  sus- 
tain the  weight  of  the  trolley  cars ;  the  expense 
of  strengthening  the  same  having  been  lx>me 
by  the  respondent  and  said  street  railway  com- 
pany. A  photograph  of  the  bridge  and  a 
plat  of  the  locality  are  annexed  to  the  state- 
ment. The  question  Is  as  to  the  extent  of  the 
duty  of  the  respondent  In  the  premises. 
.  "The  charter  of  the  respondent's  predeces- 
sor requires  the  railroad  to  be  so  constructed 
as  not  to  impede  or  obstruct  the  safe  and 
convenient  use  of  the  highway.  This  provi- 
sion is  to  be  taken  strictly  against  the  re- 
spondent and  liberally  in  favor  of  the  public. 
It  is,  for  its  corporate  purposes,  empowered 
to  cross  any  highway,  and,  if  it  is  to  exercise 
this  power,  it' Is  to  do  so  in  such  manner  as 
not  to  impede  or  obstruct  the  safe  and  con- 
venient use  of  the  highway.  In  this  case  the 
highway  was  carried  over  the  respondent's 
railroad  on  a  bridge.  There  can  be  no  doubt, 
upon  the  reason  of  the  case  as  well  as  upon 
authority,  that  this  duty  is  a  continuing  one. 
If  the  bridge,  though  sufficient  when  built, 
yet  in  the  course  of  time,  by  change  of  cir- 
cumstances, by  incTease  of  population,  by  in- 
ci'ease  in  ttte  number  of  trains,  run,  or  for 
any  other  reasons,  becomes  insufficient,  the 
company  cannot,  on  the  ground  of  the  orig- 
inal sufficiency  of  the  structure,  refuse  to 
comply  with  a  demand  that  the  structure  be 
so  amended  as  to  provide  for  the  increased 
traffic  or  weight  due  to  changed  conditions. 
This  principle  has  been  illustrated  in  a  num- 
ber of  adjudicated  cases,  and  the  language 


of  the  courts  has  varied  with  the  varying 
facts.  'The  Legislature  intended  to  provide 
against  any  obstruction  of  the  safe  and  con- 
venient use  of  the  highway  for  all  time,  and 
If,  by  the  increase  of  population  in  the 
neighborhood,  or  by  an  Increasing  use  of  the 
highway,  the  crossing  which  at  the  outset 
was  adequate  is  no  longer  so,  it  is  the  duty 
of  the  railroad  corporation  to  make  such  al- 
teration as  will  meet  the  present  needs  of  the 
public  who  have  occasion  to  use  the  highway .- 
Cooke  V.  B.  &  L.  R.  R.  Co.,  133  Mass.  183. 
This  case  construes  a  charter  provision  sub- 
stantially like  that  of  the  Providence  Sc  Wor- 
cester Railroad  Company.  'It  is  a  well-set- 
tled principle  of  the  common  law  that  any 
person  or  corporation  that  cuts  through  a 
highway  for  the  benefit  of  such  person  or 
corporation  must  furnish  to  the  public  a 
proper  crossing,  even  though  acting  under  a 
license  from  the  proper  authorities.  It  Is  a 
continuing  condition  inseparable  from  the 
enjoyment  of  the  franchise.'  People  v.  C  4 
A.  R.  R.  Co.,  67  HI.  118.  'This  duty  is  a  con- 
tinuing one.  It  is  not  fulfilled  by  simply 
putting  the  street,  at  the  time  the  railroad  is 
built.  In  such  condition  as  not  to  impair  or 
interfere  with  its  free  and  proper  use  at 
that  time,  nor  even  by  maintaining  it  in  such 
condition  as  would  have  accomplished  that 
end  had  the  circumstances  and  conditions 
originally  existing  continued.  The  require- 
ment of  the  statute  has  a  wider  scope  than 
tliiB,  and  has  reference  to  all  future  exigen- 
cies. The  Legislature  nev»  intended  to  fix 
or  limit  the  duty  of  the  company  by  the  ne- 
cessities of  the  public  at  any  one  time,  or 
under  any  particular  state  of  circumstances. 
They  intended  to  impose  won  the  company 
the  duty,  from  time  to  time,  of  putting  the 
street  in  such  condition  and  state  of  repair 
as  changed  circumstances — such  as  the  in- 
creased travel  on  the  street,  or  Increased 
traffic  on  the  railroad — might  render  neces- 
sary to  its  free  and  proper  use.'  State  v. 
St.  Paul,  etc.,  Ry.  Co.,  35  Minn.  131,  28  N. 
W.  3,  58  Am.  Rep.  313.  These  cases  estai>- 
iish  the  principle  that  the  duty  of  the  rail- 
road company  is  a  continuing  one;  that  it 
is  to  keep  the  railroad  so  constructed  as  not 
to  obstruct  the  public  in  its  travel  over  the 
street  with  the  kind  of  conveyances  and  ve- 
hicles from  time  to  time  in  use.  This  prin- 
ciple would  be  applied  to  compel  the  respond- 
ent to  strengthen  the  bridge  whenever,  by 
reason  of  increase  In  the  amoimt  of  travel 
over  the  street,  or  by  reason  of  the  greater 
weight  of  vehicles  in  use  by  travelers,  or  for 
any  other  reason,  the  bridge  should  become 
lusufflcient  for  the  highway  traffic 

"The  petitioners  claim  that  the  applica- 
tion of  this  principle  requires  the  respondent 
to  maintain  the  bridge  of  sufficient  strength 
to  support  the  weight  of  any  street  cars 
which  may  be  operated  by  the  street  rail- 
way company  under  the  authority  of  the  city 
of  Pawtucket  The  respondent,  on  the  other 
hand,  claims  that  Its  duty  U  fulfilled  If  it 
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maintains  the  highway  In  sncb  a  condition 
ns  to  be  'safe  and  conrenlent  for  travelers 
with  their  teams,  carts,  and  carriages.'  In 
other  words,  that  the  effect  of  the  charter 
provision  Is  to  relieve  the  city  of  its  statu- 
tory duty  In  regard  to  the  highway,  so  far 
as  the  hridge  Is  concerned,  and  impose  this 
duty  on  the  corporation.  1  am  of  the  opin- 
ion that  this  contention  of  the  respondent  Is 
correct  The  respondent  needed  to  cross 
this  highway  for  its  corporate  purposes.  In 
cutting  through  the  highway  it  severed  the 
two  parts,  and  it  was  required  to  connect 
these  in  such  a  way  as  not  to  impede  ot  ob- 
struct its  safe  and  convenient  use.  In  other 
words,  the  highway,  after  the  respondent 
had  laid  Its  track  across  and  under  it,  was 
to  be  kept  by  it  in  the  same  condltlcm  as 
the  town  was  required  to  keep  it  before  such 
track  was  laid  across  and  under  It,  viz.,  safe 
and  convenient.  The  object  of  this  statute 
was  to  throw  upon  the  corporation  cutting 
the  highway  the  burden  which  but  for  that 
use  of  ft  would  have  to  be  borne  by  the 
town.  The  duty  of  the  town  is  to  keep  the 
highway  safe  and  convenient  for  travelers 
with  their  teams,  carts,  and  carriages.  This 
duty,  and.  In  my  opinion,  no  higher  or  great- 
er duty,  is  cast  by  the  charter  upon  the  re- 
spondent. The  city  could  not  be  compelled. 
If  any  of  its  streets  were  not  In  suitable  con- 
dition for  street  car  traffic,  to  put  them  in 
such  condition  at  the  demand  of  a  street 
railway  company,  and  It  seems  to  me  that 
the  city  Is  not  warranted  In  demanding  that 
the  respondent  do  more  than  It,  the  city, 
could  be  compelled  to  do. 

"Most  of  the  cases  in  which  this  matter 
has  come  before  the  courts  have  been 
brought  to  enjoin  the  use  of  the  bridge  by 
the  street  railway  company.  Thus  In  Caro- 
lina Central  Bailroad  Co.  t.  Wilmington 
Street  Railway  Co.,  120  N.  C.  620,  26  S.  B. 
913,  the  street  railway  company  declined  to 
unite  with  the  plaintiff  In  maintaining  the 
bridge  which  was  snfilclent  toe  the  ordinary 
purposes  of  travel  by  foot  and  horse  and 
vehicle  transportation.  The  court,  recogniz- 
ing the  duty  of  the  plaintiff  to  maintain  a 
bridge  sufficient  to  meet  the  continuing  de- 
mands of  the  public,  held  that  the  obligation 
did  not  extend  to  maintain  a  bridge  suitable 
for  the  running  of  street  cars  by  a  corpora- 
tion formed  for  the  prt^t  of  its  stockholders 
and  whose  chief  purpose  Is  private  gain  and 
not  the  public  good.  'Street  railways  are, 
in  a  certain  sense,  highways,  but  not  In  the 
strict  sense  are  they  public  ways;  for  their 
owners  have  private  rights  of  property  In 
the  franchise,  and  they  are  operated  for  the 
private  benefit  of  their  stockholders.  The 
imbllc  benefits  from  street  railways  are  only 
Incidental.'  The  court,  therefore,  held  that 
the  running  of  street  cars  over  the  bridge 
•■onstructed  by  another  corporation  and  suf- 
ficient for  all  other  purposes  imposes  an  ad- 
dltlcmal   servitude  on   the  bridge,  pointing 


out  that  this  doctrine  Is  not  In  conflict  with 
the  doctrine  that  the  operation  of  a  street 
railway  does  not  Impose  any  additional  servi- 
tude on  abutting  owners.  Conshohocken 
Ry.  Co.  V.  Penn.  R.  R.  Co.,  16  Pa.  Co.  Ct. 
R.  446,  was  a  bill  to  enjoin  the  street  railway 
company  from  running  electric  cars  over  a 
highway  bridge  crossing  the  railroad  right  of 
way.  The  court  say,  In  the  fourth  'Conclu- 
sion of  Law':  The  bridge  takes  the  place  of 
the  old  roadbed,  and  the  burden  of  keeping 
It  In  repair  must  fall  on  the  plaintiff;  but  it 
is  not  required  to  do  more  than  would  have 
been  required  of  the  township — ^that  is.  It 
must  maintain  a  roadway  at  the  bridge  suf- 
ficient to  meet  the  ordinary  needs  of  travel. 
A  township  Is  not  required  to  build  bridges 
to  meet  the  needs  of  a  trolley  company,  and 
it  follows  that  no  such  duty  can  be  fastened 
upon  the  plaintiff.'  And  on  page  452  the 
court  say:  'The  plaintiff  must  keep  up  the 
highway  bridge  and  relieve  the  township 
from  any  burden  concerning  It.  This  Is  a 
continuing  duty.  *  *  ♦  It  must  repair 
or  rebuild  If  necessary.  But  this  does  not 
require  of  it  a  strengthening  of  the  bridge 
to  meet  the  needs  of  the  trolley  company. 
We  are  aware  that  it  has  been  held  that  the 
use  of  a  public  road  by  an  electric  street 
railway  Is  but  a  modem  and  improved  use 
of  the  road  as  a  public  highway.  •  *  • 
But  this  does  not  mean  the  township  must 
build  bridges  to  sustain  trolley  cars;  and 
the  duty  of  the  plaintiff  company  in  relation 
to  the  bridge  in  question  rises  no  higher 
than  that  Imposed  on  the  township  as  to 
other  bridges  along  the  highway.  The  town- 
ship must  provide  for  the  ordinary  uses  of 
the  public  roads.  *  *  •  If  the  time  should 
come  when  any  person  may  nm  a  trolley  car 
over  the  public  highways,  and  such  use  is 
an  ordinary  use  of  the  roads  by  the  general 
public,  then  It  may  well  be  that  the  super- 
visors must  make  suitable  provision  for  such 
travel.'  People  v.  Adams,  88  Hun,  122,  84 
N.  T.  Supp.  679,  was  a  proceeding  to  review 
by  certiorari  the  assessment  on  a  railroad 
company  of  all  the  expense  of  building  over 
Its  tracks  a  new  bridge  sufficiently  strong  to 
bear  the  weight  of  street  railway  cars.'  By 
the  act  under  which  the  railroad  company 
claimed  It  was  provided  that  any  company 
availing  Itself  of  the  provisions  of  certain 
sections  thereof  should  construct  the  railroad 
with  depressed  tracks  at  every  crossing  of 
any  street,  'and  provide  suitable  overcrosslng 
thereat,  under  direction  of  the  city  surveyor.' 
The  court  say:  'This  Statute,  •  •  •  nice 
all  other  statutes,  should  receive  a  reason- 
able construction.  The  Legislature  certainly 
did  not  lnt«Dd  thereby  to  impose  upon  the 
railroad  company,  in  constructing  its  cross- 
ing over  the  numerous'  streets  In  the  city 
that  its  tracks  should  Intersect,  the  building 
of  structures  that  would  withstand  such 
enormous  weight,  which  is  far  beyond  that 
of  the  vehicles  that  (wdlnariiy  pass  over  the 
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streets  and  highways.'  This  was  affirmed  by 
the  Court  of  Appeals.  147  N.  Y.  722,  42  N. 
B.  726. 

"It  seems  to  me  clear,  therefore,  that  the 
obligation  laid  upon  the  respondent  is  to 
maintain  this  bridge  In  the  same  condition 
that  the  city  Is  required  by  statute  to  main- 
tain Its  streets,  viz.,  safe  and  convenient  for 
travelers  with  their  teams,  carts,  and  car- 
riages. And  I  think  the  city  would  be  under 
no  obligation  to  keep  the  highway  safe  and 
convenient  for  any  vehicles  not  In  ordinary 
use  for  the  usual  traffic  of  the  people.  Fox 
V.  Clarke,  25  R.  L  516,  67  Atl.  306,  65  L.  R. 
A.  234;  Gregory  v.  Adams,  14  Gray,  242. 
And  that  the  city  te  -under  no  obligation  to 
provide  a  highway  suitable  for  the  cars  of 
the  Pawtucket  Street  Railway  Company  is 
made,  if  anything,  more  clear  by  a  consider- 
ation of  section  3  of  the  charter  of  that  com- 
pany— ^reciulring  it  to  put  and  maintain  the 
streets  in  which  they  shall  lay  rails  In  as 
good  condition  as  th^  were  before  the  rails 
were  laid.  And  the  requirement  of  this  char^ 
ter  is  by  section  18  of  chapter  187  of  the 
G«ieral  Laws  (Laws  1886,  p.  600)  made  ap- 
plicable to  every  corporation  maintaining  or 
using  railroad  tracks  in  any  street  or  high- 
way In  any  town  or  city,  and  the  same  re- 
quirement as  to  condition  is  Imposed,  viz., 
that  the  streets  and  highways  may  be  safe 
and  convenient  for  travelers  with  their  teams, 
carts,  and  carriages.  The  fact  that  the 
bridge  Is  not  of  sufficient  strength  to  bear 
the  weight  of  a  road  roller  Is  not,  in  my  opin- 
ion, enough  to  cast  upon  the  respondent  the 
duty  of  strengthening  the  bridge.  The  bridge 
is,  according  to  the  statement  of  facts,  up 
to  the  standard  of  safety  and  convenience 
which  the  statute  exacts  of  towns  and  cities, 
and  I  do  not  think  the  railroad  is  required 
to  provide  for  this  unusual  weight,  especial- 
ly in  view  of  the  fact  that  a  bridge  of  snf- 
fldent  strength  is  located  but  a  sbtni:  dis- 
tance away. 

"Nor  do  I  think  that  there  Is  any  merit 
in  the  petitioner's  suggestion  that  the  re- 
spondent should  strengthen  the  bridge,  and 
then  seek,  by  suit  in  equity,  to  enforce  its 
rights  against  the  street  railway  company. 
I  do  not  understand  that  the  resirandent  has, 
or  claims  to  have,  any  rights  against  the 
street  railway  company  at  the  present  time; 
nor  do  I  understand  what  rights  it  would 
have  after  streugthening  the  bridge.  If  the 
bridge  Is  strengthened  by  the  respondent, 
whether  of  its  own  volition  or  by  order  of  the 
court,  it  will  become  a  part  of  the  highway, 
and  the  d^  can  authorize  the  street  railway 
company  to  lay  tracks  and  run  cars  across 
it,  and  I  do  not  think  the  street  railway  com- 
pany could  be  compelled  to  pay  any  part  of 
tbe  cost  of  such  atredgthenlng. 

"For  these  reasons  I  do  not  think  the  peti- 
tioners have  showa  any  cause  for  a  writ  of 
mandamus  to  issue,  and  the  petition  is  dis- 
missed." 


Argued  before  DOUGLAS,  C-  J.,  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  and  PAKK- 
HUBST,  JJ. 

Edward  W.  Blodgett,  for  petitioner.  Na- 
thaniel W.  Smith,  for  reqiondents. 

PBB  CUBIAH.  We  approve  so  much  of 
tbe  decision  of  tbe  superior  court  as  holds 
that  the  city  of  Pawtucket  has  no  standing 
to  insist  upon  the  proposed  aIteratI<Mi  of  the 
bridge  in  question,  for  the  reason  that,  in- 
asmuch as  it  is  not  a  statutory  duty  of  tbe 
city  to  make  its  highways  safe  and  convra- 
ient  for  the  passage  of  electric  cars,  it  can 
have  no  concern  to  inquire  whether  a  great- 
er duty  is  imposed  upon  tbe  respondent  rail- 
road company.  If  the  whole  Axstj  of  ttae 
city  In  regard  to  tbe  bridge  is  imposed  upon 
the  railroad  company,  as  Is  admitted,  it  has 
no  reason  to  complain.  The  question,  v^hlch 
the  board  of  aldermen  attempt  to  raise  is 
one  which  concerns  the  electric  railroad 
company,  or  perhaps  the  public,  not  the  city 
of  Pawtucket  In  its  corporate  capacity.  And 
we  may  further  observe  that  the  clause 
quoted  from  the  charter,  providing  that  tbe 
raising  or  lowering  of  a  highway  to  accommo- 
date the  railroad  must  be  made  to  tbe  satis- 
faction of  the  town  council,  has  no  applica- 
tion to  this  case.  Where  this  clause  does 
apply  and  the  railroad  company  refuses  to 
obey  the  order  of  the  town  conndl,  it  Is  the 
duty  of  the  town  to  make  the  alteration  it- 
self, and  then  to  recover  the  expense  by  ac- 
tion at  law  against  the  railroad  company. 

Tbe  appeal  Is  dismissed,  the  Judgment  af- 
firmed, and  the  petitlcm  remanded  to  tbe  an- 
perlor  court  for  further  proceedings. 


MAXOB,  ETC.,  OF  BALTIMOBB  et  aL  t. 

BOND. 

(Court  of  Appeals  of  Maryland.    Dec.  20.  1906.) 

MUNICtPAI.   OOBPOKATTONS   —    SPKCIA.L    OHAB- 
TEBB— CODIFIOATION     OV     EXIBTINO     IiA.W8 — 

AuxnoRiTY  TO   Ibsux  Bonds. 

The  charter  of  the  dty  of  Baltimore,  adopt- 
ed by  Acts  Md.  1898,  c.  123,  p.  24.  entitled  "An 
act  to  repeal  article  4  entitled  'City  of  Balti- 
more' of  the  Code  of  Public  Local  Laws  of 
Marylnnd,  and  the  several  acts  and  parts  of 
acts  amendatory  thereof,  and  to  re-enact  the 
said  article  4  with  amendments  under  two  aob- 
tltles,  to  be  known  as  'Charter  and  Misodlane- 
ous  Local  Laws,'  "  authorized  tbe  dty,  in  section 
«,  subtitle  "Water,"  to  issue  certificates  of 
debt  to  be  denominated  "Baltimore  Water 
Stock,"  to  an  amount  not  exceeding  $5,000,000. 
and  to  provide  for  Its  redemption.  Held  that 
such  provlBion  was  li^tended  by  the  Iiegislature 
to  preserve  in  force  and  operative  the  existing 
provisions  of  Acts  1876.  c.  237,  p.  878.  whldt 
authorized  the  city  to  issue  $6,000,000  of  stock, 
to  make  provision  for  its  riedemption  and  for 
the  payment  of  interest  thereon,  and  did  not 
authorize  the  creation  of  a  new  and  distinct  in- 
debtedness of  $6,000,000. 

Appeal  from  Circuit  Court  of  Baltimore 
City ;  John  J.  Dobler,  Judge. 

Action  for  an  injunction  by  Duke  Bond 
against  the  mayor  and  city  council  of  Balti- 
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more  and  others.  From  an  order  g^rantlng 
tiie  Injunction,  defendants  appeal.  Affirmed. 
Argued  before  McSHERRT,  O,  J.,  and 
BRISCOE,  BOYD,  PEARCB,  SCHMUCKER, 
and  JONES,  JJ. 

Edgar  Allan  Poe,  for  appellants.  Wm.  S. 
Bryan,  Jr.,  fOr  appellee. 

SCHMUCKER,  J.  Tbe  appeal  In  tbe  rec- 
<H^1  before  as  is  from  an  order  of  tbe  circuit 
court  of  Baltimore  Clt^  grautlDg  an  In- 
junction restraining  tbe  mayor  and  city  coun- 
cil of  Baltimore  from  submitting  to  tbe  voters 
of  that  city,  for  approval  or  disapproval,  an 
ordinance  authorizing  the  Issue  and  sale  of 
^,000,000  of  city  stock  for  tbe  purpose  of 
improving  tbe  municipal  water  supply.  Tbe 
appellant,  as  defendant  below,  had  demurred 
to  tbe  bill  of  complaint  in  tbe  case,  and  its  de- 
murrer was  overruled  by  the  order  grantlDg 
the  injunction.  Tbe  bill  was  filed  by  tbe  ap- 
pellee, as  plaintiff  below,  on  I>ebalf  of  taim- 
self  and  all  other  taxpayers  of  Baltimore 
City.  It  alleges  that  the  city  council  bad 
passed,  and  the  mayor  had  approved,  on  May 
23,  1906,  an  ordinance  known  as  "Na  132," 
of  which  a  copy  was  filed  with  the  bill  as 
an  exhibit,  purporting  to  provide  for  the 
issuance  of  $5,000,000  of  city  stock  in  order 
to  defray  the  cost  of  augmenting  and  improv- 
ing tbe  water  supply  of  the  city;  that,  ai- 
tlMugh  tbe  ordinance  had  been  passed  with 
due  formality.  It  was  void  because,  under  sec- 
tion 7  of  article  11  of  the  state  Constitution, 
before  any  debt  can  be  created  by  tbe  city, 
or  its  credit  pledged  to  tbe  payment  of  any 
loan  negotiated  for  works  of  public  improve- 
ment, anthority  therefor  must  l>e  granted 
by  an  act  of  the  General  Assembly  of  Mary- 
land, and  no  such  enabling  act  had  been 
passed  in  reference  to  tbe  proposed  issue  of 
city  stock;  that  it  is  claimed  that  a  legis- 
lative anthority  for  tbe  issue  of  the  proposed 
loan  is  to  be  found  in  section  6,  subtitle 
"Water"  of  the  new  charter  of  the  city  of 
Baltimore  adopted  by  chapter  123,  p.  241, 
Acts  1898,  but  that  act  was  not  Intended  to, 
and  did  not,  grant  any  authority  to  tbe  city 
to  issue  the  proposed  loan.  Tbe  bill  then  re- 
views in  detail  the  numerous  acts  of  the 
General  Assembly  and  ordinances  of  the  may- 
or and  city  council  of  Baltimore  passed  in 
pursuance  thereof  touching  the  creation  of 
loans  for  the  purpose  of  furnishing  an  ade- 
quate municipal  water  supply.  It  is  sufficient 
for  tbe  purposes  of  this  opinion  to  say  that 
it  appears  from  tbe  allegations  of  the  bill 
in  that  respect  that,  prior  to  the  year  1876, 
there  had  been  created,  by  tbe  full  exercise 
and  exhaustion  of  the  legislative  authority 
up  to  that  time  granted,  loans  for  which  city- 
stock  known  as  "Water  Stock"  was  then  out- 
standing to  the  aggregate  extent  of  $5,000,000, 
bearing  6  per  cent  interest,  and  redeemable 
at  the  pleasure  of  tbe  city  after  May  1,  1875. 
Tbe  L^slature,  then,  by  chapter  237,  p. 
878,  Acts  1876,  authorized  the  mayor  and  city, 
council  to  issue  stock  to  tbe  amount  of  not 


exceeding  $5,000,000,  at  a  rate  of  Interest 
not  to  exceed  5  per  cent,  for  the  purpose  of 
redeeming  and  refunding  at  a  lower  rate  of 
interest  the  then  outstanding  water  loans.  It 
was  also  alleged  that,  at  the  time  of  the 
filing  of  the  bill,  all  of  the  stock  authorized 
by  Act  1876,  p.  378,  c.  237,  had  been  issued, 
and  with  the  proceeds  thereof  the  pre-existing 
$5,000,000  loan  had  been  redeemed  and  re- 
tired. Tbe  bill  further  alleges  that,  unless 
restrained  by  the  court,  the  mayor  and  city 
council  will  proceed  to  treat  section  6,  sub- 
title "Water,"  of  the  Baltimore  City  Charter, 
as  conferring  authority  upon  the  municipality 
to  create  a  new  and  additional  loan  of  $5,000,- 
000,  and  will  take  the  requisite  steps  to  have 
Ordinance  No.  132  submitted  to  the  people  for 
approval  or  disapproval  at  the  municipal  elec- 
tion to  be  held  on  May  7,  1907,  and  prays  for 
an  injunction  to  restrain  them  from  so  doing. 
The  single  question  presented  for  our  de- 
termination by  tbe  record  is  whether  the 
provisions  of  the  city  charter  contained  in 
section  6,  subsection  "Wat«,"  relative  to  the 
issue  by  tbe  city  of  certificates  of  debt  to 
be  denominated  "Baltimore  Water  Stock" 
were  intended  by  the  Legislature  to  preserve 
in  force  and  operative  the  existing  provisions 
of  law  upon  that  subject,  or  to  authorize  the 
creation  of  a  new  and  distinct  indebtedness 
of  $5,000,000  by  the  dty.  It  will  aid  us  to 
arrive  at  the  true  purpose  of  tbe  Legislature 
In  enacting  the  city  charter  (chapter  123,  p. 
241,  Acts  1898)  to  consider  the  clrcumstancea 
leading  up  to  Its  passage  and  tbe  contents  of 
the  act  Itself.  It  is  a  matter  of  common 
knowledge  that,  in  recognition  of  a  frequent- 
ly expressed  desire  on  the  part  of  its  citizens 
to  secure  for  Baltimore  City  tbe  advantages 
to  be  derived  from  the  adoption  of  those 
methods  and  measures  which  bad  proven  ben- 
eficial In  the  government  of  other  cities,  tbe 
mayor  and  city  council  In  1807  created  a 
commission  to  prepare  for  submission  to  the 
Legislature  an  organic  law  or  charter  codify- 
ing the  existing  laws  and  ordinances  relating 
to  the  city  and  Ingrafting  thereon  tbe  desired 
new  measures.  Tbe  commission  thus  appoint- 
ed prepared  with  diligence  and  care  tbe  pres- 
ent charter,  which,  aUxx  having  received 
the  unanimous  approval  of  both  branches  of 
the  city  council,  was  enacted  by  the  Legis- 
lature as  chapter  123,  p.  241,  Acts  1898.  An 
Inspection  of  tbe  contents  of  that  act  makes 
It  plain  that  tbe  commission  charged  with 
the  duty  of  tbe  preparation  of  the  charter 
adhered  closely  to  tbe  wise  plan  of  retaining 
in  force  as  far  as  possible  existing  laws  and 
ordinances  and  making  only  such  amendments 
thereto  as  were  necessary  to  accomplish  the 
purpose  for  which  they  were  appointed.  The 
title  to  the  act  makes  It  apparent  that  the 
Legislature  were  animated  by  the  same  pur- 
pose in  Its  passage.  The  title  to  the  act  is 
"An  act  to  repeal  article  4  entitled  'City 
of  Baltimore'  of  tbe  Code  of  Public  Local 
Laws  of  Maryland  and  tbe  several  acts  and 
parts  of   acts  amendatory  thereof,   and  to 
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re-enact  the  said  article  4  wltB  amendments 
under  two  subtitles  to  be  known  as  'Charter 
and  Mlscellaneons  Local  Laws.'"  The  ea- 
acting  clause  strictly  follows  the  title.  In 
the  body  of  the  act  such  of  the  existing  laws 
as  would  appropriately  form  portions  of  an 
organic  system  of  municipal  government 
are  codified  and  arranged  with  the  desired 
changes  and  amendments  under  suitable 
heads  Into  the  portion  of  the  act  known  as 
llie  "Charter,"  and  the  others  are  codified 
In  orderly  arrangement  into  the  portion  of 
the  act  known  as  "Miscellaneous  Local  Laws." 
It  is  thus  obvious  that  the  purpose  of  the 
passage  of  the  act  was  to  construct  out  of 
existing  local  legislation  relating  to  the  city, 
with  such  amendments  as  were  necessary  for 
that  purpose,  an  improved  system  of  munici- 
pal government,  and  not  to  authorize  specific 
transactions  such  as  the  creation  of  a  great 
loan  of  15,000,000  to  be  applied  to  a  single 
department  of  municipal  activity. 

Section  6  (page  244)  of  the  charter  relates 
to  the  general  powers  of  the  city.  As  those 
powers  have  their  origin  In  legislative  grant, 
the  section  appropriately  consists  In  the  main 
of  a  collection  and  arrangement  under  suit- 
able subtitles  of  the  substance  of  the  then 
existing  laws  which  conferred  upon  the  city 
government  the  powers  which  it  already  pos- 
sessed. The  portion  of  the  section  under  the 
subtitle  of  "Water"  authorizes  the  city  to 
"establish,  operate,  maintain  and  control"  a 
system  of  water  supply,  and  to  pass  all  or- 
dinances requisite  for  that  purpose,  and  from 
time  to  time  to  acquire  by  contract,  purchase, 
or  condemnation  all  waters,  water  courses, 
lands,  and  rights  of  way  which  it  may  deem 
necessary,  and  for  the  purpose  of  defraying 
the  cost  and  expense  thereof  and  the  construc- 
tion of  the  works  necessary  for  the  water  sup- 
ply to  issue  certificates  of  debt  to  be  de- 
nominated on  their  face  "Baltimore  Water 
Stodw"  to  an  amount  not  exceeding  $5,000,- 
400,  bearing  interest  not  exceeding  6  per  cent, 
per  annum,  and  to  provide  for  its  redemption 
and  to  assess  rates  for  the  use  of  the  water 
and  collect  the  same  by  the  same  process 
that  city  or  state  taxes  are  collected.  It  is 
a  well-known  fact  that  the  public  water  sup- 
ply of  Baltimore  City  had  been  established 
and  in  operation  for  many  years  prior  to  the 
passage  In  1898  of  the  city  charter.  It  ap- 
pears from  the  record  that  anterior  to  1876 
water  stock  bearing  6  per  cent,  interest  had 
been  issued  at  various  times  by  the  city  under 
appropriate  legislation  to  the  aggregate  of 
$."i.000,000.  By  chapter  237,  page  378  of  the 
Acts  of  1876  the  city  was  authorized  to  Issue 
$5,000,000  of  stock  paying  not  exceeding  5 
per  cent,  interest,  for  the  purpose  of  redeem- 
ing the  outstanding  6  per  cent,  water  stock, 
and  "to  make  provision  for  the  redemption  of 
the  said  stock  and  for  the  payment  of  the 
interest  thereon  at  such  times  and  In  such 
manner  as  to  it  shall  seem  best."  So  that 
at  the  time  the  charter  was  framed  and  pass- 
ed there  were  outstanding  $5,000,000  of  city 


stock  issued  for  purposes  of  the  water  supply 
bearing  presumably  not  exceeding  5  per 
cent,  and  certainly  not  exceeding  6  per  cent. 
Interest,  of  which  the  city  must  thereafter 
currently  pay  the  interest  and  ultimately  pay 
the  principal.  The  legislation  authorizing 
the  establishment  and  maintenance  of  the 
water  supply,  the  acquisition  of  the  property 
from  time  to  time  requisite  for  that  purpose, 
the  Issue  of  loans  to  raise  the  necessary 
funds,  the  levy  of  taxes  and  water  rates  to 
pay  the  principal  and  Interest  of  the  loans 
all  stood  unrepealed,  and  was  very  properly 
preserved  in  its  essential  features  and  codified 
into  the  city  charter.  The  fact  that  some 
of  these  powers  had  been  in  part  executed 
would  not  have  led  to  the  repeal  of  the  laws 
by  which  they  were  conferred  upon  the  city 
If  the  charter  had  not  been  adopted,  and 
there  was  nothing  in  the  scheme  of  granting 
the  charter  which  called  for  the  repeal  of 
those  laws,  and  therefore  their  retention  In 
that  instrument  does  not  Indicate  any  other 
legislative  purpose  than  to  continue  them  in 
force  In  so  far  as  they  may  be  still  applicable 
and  operative.  It  may  be  observed  that  in 
section  6  of  the  charter  will  also  be  found 
codified  the  l^islation  authorizing  the  issue 
of  $2,500,000  of  bonds  for  the  improvement  of 
Jones  Falls  and  of  $1,000,000  of  bonds  for 
the  construction  and  completion  of  Lake  Clif- 
ton, but  it  has  never  been  suggested  that  these 
provisions  In  the  charter  authorized  the  Issue 
of  new  city  stock  to  the  amount  of  those 
loans. 

We  are  unable  to  find  In  the  contents  of 
section  6  of  the  charter  any  support  for 
the  contention  of  the  appellant  that  the  Legis- 
lature Intended  thereby  to  authorize  the  city 
of  Baltimore  to  issue  $6,000,000  of  stock  In 
addition  to  that  now  outstanding  for  the  pur- 
poses of  the  public  water  supply  or  for  any 
municipal  purpose. 

The  order  appealed  from  will  be  affirmed. 

Order  affirmed  with  costs. 


SUPREME   COUNCIL  OP  ROYAL  ABCA- 
NUM  et  al.  v.  NICHOLSON. 

(Court  of  Appeals  of  Maryland.    Dec.  19,  1906.) 

1.  Insane    Pebsons— iNQxrisinoNS— Notice^ 

AprEARANCB    BeFOBB    JUBT. 

In  the  execution  of  a  writ  de  lunatico  in- 
qnirendo  the  person  alleged  to  be  non  compos 
must  have  reasonable  notice  of  the  proceed- 
ings and  opportunity  to  contest,  except  in  cases 
of  dangerous  madness,  and  must  be  produced 
before  the  jury  unless  he  is  out  of  the  state  or 
bringing  him  before  the  jury  woald  greaUy 
inconvenience  or  injure  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Insane  Persons,  i  21.] 

2.  Same  — Setting  Aside  —  Allegations  in 
Petition— Effect  of  Deuurbeb. 

Allegations,  in  a  petition  to  set  aside  an 
inquisition,  return,  and  order  of  confirmatiou, 
that  the  ailci;ed  lunatic  had  no  notice  of  the 
time  and  place  of  the  inauisition  and  did  not 
appear  before  the  jury,  being  admitted  by  a  de- 
murrer,  the  inquisition,   retarn,  and  order  of 
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confirmation  should  be  set  aside  and  n  new  ju- 
(7  snmmoned  and  &  new  inquisition  talcen. 
8.  Samb — PowKB  TO  Obant— Enboluixkt  or 
0BDE»— FlUNO  Pktition. 

The  court  in  proceedings  de  lunatico  in- 
quirendo  has  power  to  set  aside  an  inquisition, 
return,  and  order  of  confirmation,  althooch  th» 
order  of  confirmation  haa  been  enrolled  oefore 
the  petitioa  to  set  aside  is  filed. 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  Pere  L.  Wlc&es,  Judge. 

Tbe  Snpreme  Council  of  the  Royal  Arca- 
num and  Camilla  D.  Nicholson  filed  a  peti- 
tion in  lunacy  proceedings  against  Camilla  D. 
Xicholaon,  Instituted  by  Camilla  D.  Nidiol- 
H>n.  Jr.  Demurrer  to  the  petition  sustained, 
and  petitioners  appeal.    Reversed. 

Argued  before  McSHERRY,  G.  J.,  and 
BOYD,  PEARCE,  SCHMUCEER,  JONES, 
and  BURKE,  JJ. 

Jaraes  McC.  Trlppe,  for  appellants.  R.  H. 
Pleasants,  for  appellee. 

BURKE,  J.  This  appeal  presents  an  im- 
portant question  of  practice  relating  to  the 
execution  of  the  writ  de  lunatico  Inqulrendo. 
The  question  arises  in  this  way.  Upon  the 
application  of  Camilla  D.  Nicholson,  Jr.,  to 
the  circuit  court  No.  2,  Baltimore  City,  a  writ 
de  lunatico  Inquirendo  was  Issued  to  the 
sheriff  of  Baltimore  City  commanding  him  to 
Aummon  a  jury  to  Inquire  Into  the  mental 
rendition  of  Camilla  D.  Nicholson,  who  was 
nlleged  in  the  petition  to  be  of  unsound  mind 
and  a  lunatic.  The  Jury  was  summoned  as 
directed,  and  by  their  inquisition,  which  was 
returned  to  the  court  by  the  sheriff,  Camilla 
D.  Nldwlson  was  found  to  be  of  unsound  mind, 
and  Incapable  of  the  government  of  herself, 
or  tbe  management  of  her  estate,  and  that 
she  had  been  In  such  state  of  mind  for  more 
than  three  years  past  The  Inquisition  was 
confirmed  by  the  court,  and  on  the  same  day, 
to  wit,  the  Ist  day  of  December,  1905,  Camil- 
la D.  Nicholson,  Jr.,  was  appointed  committee 
of  tbe  person  and  estate  of  the  said  Camilla 
D.  Nicholson.  The  Supreme  Council  of  the 
Royal  Arcanum  had  Issued  a  benefit  certifi- 
cate to  Edwin  C.  Nicholson,  who  had  died  on 
tbe  7th  day  of  October,  1905,  before  the  lu- 
11.1CT  proceedings  had  been  instituted.  By 
tbe  terms  of  tbe  certificate  the  sum  of  ^,000 
was  payable  to  the  alleged  lunatic  upon  the 
death  of  the  assured.  The  court  passed  an 
order  upon  the  petition  of  the  committee  au- 
thorizing her  to  employ  counsel  and  institute 
proceedings  for  the  collection  of  said  sum.  In 
pursuance  of  that  order,  the  committee  sued 
the  Supreme  Council  of  the  Royal  Arcanum 
In  the  superior  court  of  Baltimore  City  for 
the  recovery  of  tbe  amount  payable  upder  the 
benefit  certificate.  Thereupon  the  Supreme 
Council  of  the  Royal  Arcanunn  and  Camilla 
D.  Nicholson  filed  a  petition  in  the  lunacy 
case  wherein  they  prayed:  "(a)  That  the 
said  writ  de  lunatico  Inqulrendo  hitherto  is- 
sued in  these  proceedings,  and  tbe  said  inqui- 
sition held  by  the  sheriff  of  Baltimore  CII7 
aforesaid,  and  the  return  of  the  said  writ  may 
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be  quashed,  and  that  the  order  confirming  said 
inquisition  may  be  set  aside,  and  that  a  new 
writ  de  lunatico  Inqulrendo  may  be  issued  In 
order  that  the  sanity  of  the  said  Camilla  D. 
Nicholson  may  be  lawfully  Inquired  into,  and 
that.  In  the  execution  of  the  same,  her  legal 
rights  and  personal  liberty  and  the  care  ef 
her  property  may  be  regarded,  (b)  That  an 
order  may  be  passed  in  the  premises  forbid- 
ding the  said  Camilla  D.  Nicholson,  Jr.,  com- 
mittee as  aforesaid,  to  prosecute  the  said 
suit  In  the  superior  court  of  Baltimore  City 
until  the  further  order  of  this  court  (c) 
That  an  order  may  be  passed  In  the  premises 
requiring  the  said  Camilla  D.  Nicholson,  Jr., 
committee  as  aforesaid,  to  show  cause  on  or 
before  a  day  to  be  named  therein  why  the  re- 
lief prayed  for  should  not  l>e  granted."  Tbe 
grounds  upon  which  this  relief  was  asked  are 
stated  In  the  third  paragraph  of  the  petition 
as  follows:  "That  the  appointment  of  the  said 
Camilla  V>.  Nicholson,  Jr.,  as  committee  of  the 
said  Camilla  D.  Nicholson,  Is  defective  and 
illegal  on  the  face  of  the  Inquisition,  and  In 
the  manner  in  which  the  writ  was  executed, 
for  the  reason  that  the  said  Camilla  D.  Nlch- 
Olson,  who  was  at  the  time  of  the  execution 
of  the  said  writ  within  the  state  of  Maryland, 
had  no  opportunity  presented  to  her  to  appear 
ta  person  before  said  Jury,  and  had  no  notice 
of  tbe  time  and  place  of  tbe  Inquisition,  and 
did  not  appear  before  said  Jury,  although  It 
was  practical  and  convenient  for  her  to  do  so, 
and  it  was  practical  and  convenient  for  said 
Jury  to  have  required  her  attendance  before 
them,  and  to  have  notified  her  of  said  inquisi- 
tion, and  that  said  Jury  made  said  inquisition 
without  having  said  lunatic  before  them,  and 
without  seeing  her  In  person  in  order  to  Judge 
of  her  mental  condition  and  without  said  al- 
leged limatic  having  an  opportunity  to  be 
heard,  and  that  It  does  not  appear,  on  the 
face  of  the  proceedings,  nor  upon  the  face  of 
tbe  return  of  the  writ,  that  said  lunatic  ap- 
I>eared  before  said  Jury,  or  that  her  presence 
was  impracticable  or  Inconvenient,  or  that 
there  was  any  reason  for  her  absence,  or  that 
she  had  notice  of  said  inquisition,  and  your 
petitioners  further  represent  that  said  Camil- 
la D.  Nicholson  did  not  lu  fact,  appear  before 
said  Jury  of  inquisition,  and  that,  under  the 
circumstances  of  this  case,  her  presence  was 
indispensably  necessary."  Upon  the  filing 
of  tbe  petition  the  court  passed  on  order  nisi, 
requiring  the  committee  to  show  cause  on  or 
before  a  certain  day  why  the  relief  prayed 
for  should  not  be  granted,  and,  in  the  mean- 
time, she  was  enjoined  from  prosecuting  the 
suit  at  law.  To  this  petition  Camilla  D. 
Nicholson,  Jr.,  the  committee,  filed  a  demur- 
rer. The  court  sustained  the  demurrer  and 
dismissed  the  petition,  and  from  this  order 
Camilla  D.  Nicholson  and  the  Supreme  Coun- 
cil of  the  Royal  Arcanum  appealed. 

The  main  and  important  question  pre- 
sented by  the  appeal  is  this :  Do  the  reasons 
assigned  in  the  third  paragraph  of  the  pe- 
tition, which  has  been  hereinbefore  transcrib- 
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ed  in  full,  constitute  Bufflclent  ground  for 
setting  aside  the  inquisition  and  return,  and 
the  order  of  confirmation  passed  thereon? 
So  far  as  we  have  been  able  to  discover  this 
precise  question  has  not  heretofore  been 
passed  upon  by  this  court,  but,  upon  general 
principles  of  law  and  well-considered  cases 
In  other  jurisdictions,  it  would  seem  to  be 
simple  and  free  from  difficulty.  It  Is  diffi- 
cult to  overestimate  the  gravity  and  serious- 
ness of  the  consequences  to  the  citizen  which 
necessarily  flow  from  an  adjudication  de- 
claring him  to  be  non  compos  mentis.  He 
is  divested  of  his  property,  and  may  be  re- 
strained of  his  liberty  and  Incarcerated  In 
an  insane  asylum.  To  assert  that  this  can  be 
done,  under  the  general  principles  of  Ameri- 
can law,  without  notice,'^ or  opportunity  to 
be  heard,  is  shocking  to  one's  sense  of  jus- 
tice and  bvmanlty.  No  such  general  rule  of 
procedure  can  be  recognized  by  the  American 
courts.  On  the  contrary,  the  well-considered 
cases,  where  the  question  has  arisen,  have 
been  uniform  in  holding  that  the  person 
proceeded  against  must  have  reasonable  no- 
tice of  the  time  and  place  of  taking  the  in- 
quisition, and  an  opportunity  to  attend  and- 
make  his  defense.  This  is  the  general  rule, 
and  can  only  be  departed  from  in  such  ex- 
ceptional cases  as  shall  be  hereafter  men- 
tioned. In  16  Am.  &  Ekig.  Enc.  of  Law,  p. 
567,  it  is  stated  that  "where,  as  in  England, 
a  traverse  of  the  inquisition  is  deemed  a 
matter  of  right,  it  seems  that  a  failure  to 
serve  notice  on  the  alleged  lunatic  does  not 
invalidate  the  proceeding.  But  in  the  United 
States  It  is  generally  held  that  a  person 
against  whom  a  commission  of  lunacy  is  is- 
sued Is  entitled  to  reasonable  notice  of  the 
time  and  place  of  the  inquisition,  and  has  a 
right  to  be  present  and  contest  the  proceed- 
ing." In  Chase  v.  Hathaway,  14  Mass.  222, 
the  appellant  was  found  by  a  jury  to  be  a  non 
compos  mentis,  the  inquisition  was  confirm- 
ed, and  the  appellee  was  appointed  guardian 
of  the  person  and  estate  of  the  allied  luna- 
tic, who  filed  a  motion  to  quash  the  proceed- 
ing, and  assigned,  among  other  reasons,  the 
following:  (2)  "That  he  had  no  notice  of 
the  time  and  place  when  and  where  the  se- 
lectmen made  their  pretended  inqnisition 
and  adjudication.  (8)  That  notice  was  not 
given  him  that  any  representation  or  adjudi- 
cation was  exhibited  against  him,  or  notice 
that  any  decree  would  be  made  by  the  court 
affecting  his  rights,  and  that  be  was  divested 
of  his  liberty  and  property  -  witbont  any  op- 
portunity afforded  him  of  being  beard  upon 
the  subject"  In  passing  upon  these  grounds 
of  exception  the  court  say:  "There  being 
no  provision  In  the  statute  for  a  notice  to  the 
party  who  is  alleged  to  be  Incompetent  by 
reason  of  insanity  to  manage  his  estate,  it 
seems  that  the  judge  of  probate  did  not 
think  such  notice  essential  to  the  proceed- 
ings. But  we  are  of  opinion  that,  notwith- 
standing the  silence  of  the  statute,  no  decree 
of  a  probate  court  so  materially  affecting 


the  right  of  property  and  the  person  can  be 
valid  unless  the  party  to  be  affected  has  an 
opportunity  to  be  heard  in  defense  of  bis 
rights."  "It  is  a  fundamental  principle  of 
justice,  essential  to  every  free  government, 
that  every  citizen  sliall  be  maintained  in  tlie 
enjoyment  of  his  liberty  and  property," 
unless  he  has  forfeited  them  by  the  stand- 
ing laws  of  the  community  and  lias  an  oppor- 
tunity to  answer  such  charges  as,  according 
to  those  laws,  will  justify  a  forfeiture  or 
suspension  of  them.  And  whenever  the  Leg- 
islature baa  provided  that,  on  account  of 
crime  or  misfortune,  the  public  safety  or 
convenience  demands  a  snspension  of  tlieae 
essential  rights  of  the  Individnal,  and  has 
provided  a  judicial  process  by  which  tbe 
facts  shall  be  ascertained,  it  is  to  be  under- 
stood as  required  that  the  tribunal  to  which 
is  committed  tbe  duty  of  inquiring  and  de- 
termining shall  give  opportunity  to  the  sub- 
ject to  be  heard  in  support  of  his  Innocence 
or  his  capacity.  It  has  been  Intimated  ttiat 
notice  to  an  insane  person  would  be  of  no 
avail,  because  he  would  be  Incapable  of  de- 
riving advantage  from  it.  But  the  question 
upon  which  tbe  whole  proceeding  turns  is 
whether  he  is  insane,  for  the  presumption 
of  law  is  tliat  every  man  is  of  sound  mind 
until  the  contrary  is  proved.  And,  It  being 
possible  that  interested  relatives  might  false- 
ly suggest  insanity,  with  a  view  to  deprive 
tilie  party  of  the  power  of  disposing  of  hla 
estate,  that  every  possibility  should  be  guard- 
ed against  by  personal  notice  to  him.  wlten 
practicable,  that  he  may  expose  himself  to 
the  view  of  the  judge,  and  prove  by  bis  con- 
duct and  actions  the  falsity  of  the  cbarge. 
Indeed,  it  would  seem  strange  that  the  whole 
estate  of  tbe  citizen  might  be  taken  from 
him,  and  committed  to  others,  and  hla  per- 
sonal liberty  be  restrained,  upon  an  ex  parte 
proceeding,  without  notice  of  the  pendency 
of  a  complaint,  upon  a  suggestion  of  lunacy, 
or  other  defect  of  understanding,  wblle  tbe 
depriving  him  of  the  minutest  portion  of 
that  property,  or  the  slightest  detention  of 
his  person,  would  be  illegal  upon  a  charge 
of  crime,  or  a  breach  of  civil  contract,  un- 
less all  the  formalities  of  the  trial  were 
secured  to  him  by  the  forms  of  process  and 
the  regular  execution  of  it." 

In  the  Matter  of  Daniel  Vanaukcn,  10  N.  J. 
Eq.  190,  where  a  motion  was  made  to  set 
aside  the  inquisition  because  there  was  no 
sufficient  notice  given  to  the  alleged  lunatic 
of  the  time  and  place  of  executing  tlie  writ, 
the  court  said:  "The  alleged  lunatic  bas  a 
right  to  be  present  at  the  examination  of  the 
commi^lon,  and  make  his  defense  by  him- 
self or  counsel,  and  to  examine  the  witnesses. 
The  effect  of  tbe  finding  against  him  Is  to  de- 
prive him  of  the  control  of  his  property  and 
of  bis  personal  liberty.  Such  consequences 
cannot  follow,  except  upon  the  verdict  of  the 
Jury,  and  no  such  verdict  should  be  per- 
mitted to  pass  against  any  man  without  af- 
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fording  him  an  opportunity  of  defending  him- 
self except  in  extreme  cases  when  such  notice 
would  be  nugatory.  In  cases  of  confirm- 
ed and  dangerous  madness  it  may  be  dispens- 
ed with,  but  then  only  by  the  express  or- 
der of  the  court"  In  Holman  t.  Holman, 
80  Me.  139,  13  Atl.  576,  which  was  an  appeal 
by  the  plaintiff  from  the  decision  of  the  low- 
er court  refusing  to  grant  his  motion  to  dis- 
mlBS  the  petition  under  which  he  had  been 
placed  under  guardianship,  the  court  said: 
"It  is  the  opinion  of  the  court  that  the  de- 
fendant should  have  had  notice  of  the  In- 
quisition by  the  selectmen.  It  Is  true  that 
there  is  no  express  statute  proyislon  requir- 
ing such  notice.  But  it  is  a  well-settled  rule 
of  common  law  that,  when  an  adjudication 
is  to  be  made  which  would  seriously  affect  the 
rights  of  a  person,  he  should  be  notified  and 
have  an  opportunity  to  be  heard.  In  E}ddy  v. 
People,  15  III.  386,  which  was  an  appeal  from 
an  order  denying  a  motion  for  a  rehearing 
filed  in  a  cause  wherein  Ira  B.  Eddy  had  been 
declared  a  lunatic,  in  disposing  of  the  appeal, 
the  court  said:  "We  shall  confine  our  discus- 
sion in  this  case  to  the  question  of  notice. 
The  statute  provides  that,  whenever  a  lunatic 
has  any  estate,  the  judge  of  the  circuit  court 
of  the  county  in  which  sach  lunatic  lives, 
sball,  on  the  application  of  any  creditor,  or 
relative  of  the  lunatic,  order  a  jury  to  be 
sommoned  to  inquire  whether  such  person  be 
a  lunatic,  and,  if  the  Jury  shall  so  find,  the 
Judge  shall  appoint  a  conservator.  The  stat- 
ute is  silent  upon  the  subject  of  notice,  and 
the  question  Is  whether  it  is  tegular  to  pro- 
ceed without  notice  to  the  supposed  lunatic. 
We  H]n  clearly  of  opinion  that  upon  the 
general  principles  of  law,  the  supposed  luna- 
tic Is  entitled  to  reasonable  notice.  If  he  be 
In  fact  a  lunatic,  the  notice  would  be  un- 
doubtedly useless,  but  that  is  the  very  ques- 
tion to  be  tried,  and,  until  a  regular  trial 
is  had  and  inquest  made,  the  presumption  Is 
In  favor  of  sanity.  The  consequences  result- 
ing from  the  determination  are  of  the  most 
mommtous  character  to  the  lunatic,  both  per- 
sonally and  pecuniarily,  and  so  long  as  it 
Is  iKMslble  that  a  sane  person  might,  upon  an 
ex  parte  examination,  be  found  to  be  insane, 
every  principle  of  Justice  and  right  requires 
that  he  should  have  notice  and  be  allowed 
to  make  manifest  his  sanity,  and  to  refute 
and  explain  the  evidence  tending  to  prove  the 
reverse.  The  Idea  is  too  monstrous  to  be  tol- 
erated for  a  moment,  that  the  Legislature  ever 
intended  to  establish  a  rule  by  which  secret 
proceedings  might  be  Instituted  against  any 
member  of  the  community,  by  any  party  who 
might  be  interested,  to  shut  him  up  in  a  mad- 
house, by  which  he  might  be  divested  of  his 
property  and  his  liberty,  without  an  op- 
portunity of  a  struggle  on  his  part  Should 
sodi  a  principle  be  sustained,  the  most  sane 
man  In  the  state  Is  liable  to  be  surprised  at 
any  moment  by  finding  himself  bereft  of  his 
propoty  and  on  the  way  to  a  lunatic  asylum." 
There  to  no  statute  in  Maryland  providing 


for  notice  to  the  person  alleged  to  be  non 
compos,  and  therefore  the  authorities  we  have 
cited  have  a  direct  bearing  upon  the  point 
under  consideration,  and  are  so  In  consonance 
with  the  dictates  of  the  plainest  Justice  that 
we  are  disposed  to  approve  them,  so  far  as 
they  declare  the  general  rule  that  the  party 
proceeded  against  must  be  given  timely  notice 
of  the  proceedings,  and  an  opportunity  to  be 
heard.  In  Alexander's  Ch.  Prac.  225,  it  is 
stated  that  the  alleged  lunatic  "has  a  right 
to  be  present  before  the  Jury,  and  may  take 
part  in  the  examinations  before  them."  Thto 
presupposes  notice  of  the  proceedings,  for 
otherwise  of  wtiat  avail  is  this  right  to  him, 
or  how  can  it  be  exercised,  if  he  has  no 
knowledge  of  the  proceedings,  or  to  purposely 
k^t  in  ignorance  of  them?  It  would  be  a 
mockery  of  Justice  to  accord  rights  to  a  citi- 
zen, and  then  deny  him  the  opportunity  to 
assert  them.  In  Campbell's  Case,  2  Bland, 
217,  20  Am.  Dea  360,  the  general  rule  that 
the  person  proceeded  against  should  be  pro- 
duced before  the  Jury  was  recognized,  and 
some  of  the  conditions  under  which  his  pres- 
ence Kight  be  dispensed  with  were  stated. 
In  that  case  Charles  Campt>ell,  of  Frederick 
county,  was  confined  In  a  hospital  in  Phila- 
delphia, and  the  question  arose  with  regard 
to  the  county  to  wlilch  the  writ  should  be 
directed.  Upon  thto  question  the  chancellor 
said:  "It  to,  in  goterai,  proper,  and  may,  in 
soine  cases,  be  indispensably  necessary,  that 
the^rson  allied  to  be  of  unsound  mind 
should  be  brought  before  the  Jury  who  are 
convened  by  the  sheriff  to  ascertain  his  in- 
tellectual condition.  And  for  that  reason  the 
writ  Is  almost  always  directed  to  the  sheriff 
of  the  county  in  which  the  person  said  to  be 
Insane  resides,  or  may  at  the  time  be  placed. 
But,  if  be  is  out  of  the  state  at  the  time, 
or  it  Is  impracticable,  or,  as  in  this  Instance, 
It  would  be  attended  with  great  Inconvenience 
and  Injury  to  the  afflicted  person  to  have 
him  brought  before  a  Jury,  his  actual  presence 
may  be  dispensed  with,  and  the  writ  may  be 
directed  to  the  sheriff  of  the  coun^  in  which 
he  last  actually  resided,  or  In  which  the 
principal  part  of  his  estate  lies."  We  accord- 
ingly decide  that  in  the  execution  of  the 
writ  the  person  alleged  to  be  non  compos 
must  have  reasonable  notice  of  the  proceed- 
ings and  opportunity  afforded  to  him  to  con- 
test the  truth  of  the  allegations  in  the  peti- 
tion, and  must  be  produced  before  the  Jury, 
unless  the  court  for  sufficient  reasons  shown, 
similar  to  those  stated  in  Campbell's  Case, 
supra,  and  Vanauken's  Case,  supra,  should 
dispense  with  notice  and  personal  attendance. 

The  allegations  of  the  petition  to  quash, 
which  was  a  proper  method  of  procedure 
(Alexander's  Ch.  Prac.  226,  227),  having  been 
admitted  by  the  demurrer,  the  inquisition, 
return,  and  the  order  of  confirmation  should, 
for  the  reasons  stated,  have  t>een  set  aside, 
and  a  new  Jury  summoned  and  a  new  in- 
quisition taken. 

As  to  the  contention  that  the  court  had  no 
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power  to  grant  the  relief  prayed  for,  because 
the  order  of  confirmation  bad  become  enrolled 
before  the  petition  to  quash  was  filed,  it  Is 
sufficient  to  say  that  the  case  of  Straus  v. 
Rost,  67  Md,  470,  10  Atl.  74,  and  the  recent 
case  of  Primrose  v.  Wright,  decided  Novem- 
ber 16,  1905,  settle  that  questloa  in  favor  of 
the  court's  jurisdiction. 

Order  reversed,  and  cause  remanded,  with 
costs  to  the  appellants  above  and  below. 


CANTON  CO.  OF  BALTIMORE  v.  MAYOR, 

ETC.,  OF  BALTIMORE. 
(Court  of  Appeals  of  Maryland.    Dec.  19. 1906.) 

1.  Dedication  —  Stbeets — ^Useb— Burden    or 
Pbooj. 

Where  complainant  claimed  the  right  to 
close  a  street  which  the  city  had  used  for  more 
than  20  years,  the  burden  was  on  complain- 
ant to  show  that  the  user  was  not  inconsistent 
with  complainant's  private  ownership  and  con- 
trol of  the  street. 

2.  Same— Evidence. 

Where  complainant  opened  an  extension 
of  a  street  to  tide  water,  paved  it,  and  per- 
mitted the  city  to  use  and  drain  it  without  ma- 
terial obstruction  for  a  period  of  20  years,  there 
was  a  dedication  of  the  property  to  the  city 
for  a  street,  and  complainant  was  not  entitled 
to  close  the  same. 

[EM.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Dedication,  If  20-30.] 

Appeal  from  Circuit  Court  of  Baltimore 
Olty;  Henry  D.  Harlan,  Judge. 

Suit  by  the  Canton  Company  of  Baltimore 
against  the  mayor  and  dty  coaucil  of  Balti- 
more. From  a  decree  in  favor  of  defendants, 
complainant  appeals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
BOTD,  PEARCB,  SOHMUOKBR.  JONES, 
and  BURKB,  JJ. 

R.  E.  L.  Marshall  and  Arthur  Geo.  Brown, 
for  appellant  Charles  F.  Stein  and  Jos^h 
S.  Goldsmith,  for  appellee. 

JONES,  J.  This  case  involves  the  question 
as  to  the  use  and  control  of  a  lot  of  ground 
of  which  the  appellant  corporation  claims  the 
private  owuershlp,  and  which  the  appellee, 
the  city  of  Baltimore  claims  to  be  a  part  of 
one  of  Its  public  streets,  and,  as  such,  dedi- 
cated to  the  use  of  the  public. 

The  question  was  raised  in  the  case  by  the 
application  of  the  appellant  for  an  injimctlon 
to  restrain  the  appellee  from  removing  a 
fence  which  the  appellant.  In  assertion  of  its 
ownership  of  the  lot  of  land  in  question,  had 
erected  thereon,  so  as  to  cause  an  obstruction 
to  its  use  as  a  public  highway.  In  its  bill 
for  an  injunction,  the  appellant  alleged  that 
it  was  the  owner  In  fee  of  a  tract  of  land  lu 
the  city  of  Baltimore,  lying  between  a  public 
highway  linown  as  "Alice  Anna  street"  on 
the  north  and  the  Patapsco  river  on  the 
south,  and  of  all  water  rights  and  privileges 
appurtenant  thereto;  that  for  the  more  con- 
venient use  of  said  land  It  had  laid  out  and 
opened  ui>on  and  over  said  property  a  certain 
road  or  street,  "beginning  at  and  intersecting 


the  south  side  of  Alice  Anna  street,  and  run- 
ning thence  southerly  at  right  angles  to  Alice 
Anna  street  with  an  even  width  of  45  feet 
through  and  over  said  land  a  distance  of  272 
feet,  more  or  less,  to  said  Patapsco  river;  said 
road  or  way  forming  a  continuation  through 
the  land  of  the  appellant  south  of  Alice  Anna 
street,  of  a  certain  street,  known  as  'Chester 
street,'  which  runs  Into  and  intersects  the 
north  side  of  Alice  Anna  street^';  and  that 
the  said  street  or  road  was  laid  out  wholly 
through  the  premises  of  the  appellant  "and 
solely  for  its  own  convenience"  and  used 
and  "was  graded,  paved,  and  curbed"  by  it, 
"and  has  always  been  repaired  and  maintain- 
ed at  its  own  cost  and  expense."  The  bill 
then  alleges  the  erection  by  the  appellant  of 
the  fence  already  referred  to,  wliicb  it  claims 
to  be  wholly  on  its  own  land  and  across  the 
bed  of  the  street  in  controversy,  at  the  point 
of  Its  intersection  with  the  south  side  of  Alice 
Anna  street,  and  which  was  erected  for  the 
purpose  of  preventing  public  Ingress  and 
egress  to  and  through  its  land;  and  that  the 
authorities  of  the  appellee  had  given  It  writ- 
ten notice  to  remove  said  fence,  and  had 
threatened  in  case  of  refusal  to  cause  the 
same  to  be  removed  by  the  employes  of  the 
appellee  at  the  expense  of  the  appellant.  It 
is  charged  the  appellant's  premises  "will  be 
seriously  and  permanently  injured  by  the 
removal  of  said  fence  and  the  consequent 
opening"  of  appellant's  property  as  threaten- 
ed. Upon  this  bill  a  preliminary  injunction 
was  granted.  The  appellee  answered  the  bill, 
admitting  the  notice  to  the  appellant  to  re- 
move the  fence  erected,  as  stated  in  appel- 
lant's bill,  and  avers  that  It  was  the  duty 
of  the  appellee  to  cause  the  said  fence  to  be 
removed  because  the  street  upon  -which  It 
was  erected,  and  which  was  described  in. ap- 
pellant's bill,  existed  as  a  public  street,  and 
had  so  existed  for  more  than  20  years,  hav- 
ing been  created  and  dedicated  to  public  use 
considerably  more  than  20  years  before,  and 
had  been  accepted  as  such  by  the  appellee. 
This,  In  substance,  constitutes  the  appellee's 
defense  to  the  appellant's  bill.  After  replica- 
tion to  the  answer,  there  was  leave  to  take 
testimony,  and  quite  a  mass  of  evidence  was 
submitted  by  the  parties  In  support  of  their 
respective  contentions.  The  question  made 
uimn  the  pleadings,  as  will  be  seen,  Is  wheth- 
er the  land  embraced  in  that  part  of  what  is 
known  as  "Chester  street"  In  the  city  of  Bal- 
timore, which  lies  between  Alice  Anna  street 
and  the  Patapsco  river,  as  described  in  the 
appellant's  bill,  Is  the  private  property  of  the 
appellant  and  In  its  use  as  a  road  or  other- 
wise, subject  to  the  control  of  the  appellant; 
or  whether  it  exists  as  a  public  street  or  high- 
way, and,  as  such,  is  subject  to  the  control 
of  the  appellee. 

This  is  the  sole  question  which  the  partien 
to  the  controversy  have  made  for  the  court 
other  than  those  arising  on  exceptions  to 
some  of  the  evidence,  and  its  decision  de- 
pends entirely  ou  the  evidence  properly   in 
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the  cause.  The  appellee  rests  Its  claim  to 
control  over  the  road  or  street  In  question, 
flrst,  upon  an  express  dedication  of  the  use 
of  the  same  to  the  public  as  a  highway;  and, 
secondly,  upon  such  dedication  of  the  same 
arising  from  use  by  the  public  for  more  than 
20  years,  in  such  way  as. to  establish  it  as 
a  public  street.  It  appears,  as  alleged  in  ap- 
pellant's bill,  that  the  street  In  question  is  a 
continuation  of  what  is  known  as  "Chester 
street,"  which  runs  north  and  south,  and 
with  this  continuation  crosses  -Alice  Anna 
street,  referred  to  In  the  bill,  and  runs  to  the 
waters  of  Patapeco  river.  That  part  of 
Chester  street  lying  to  the  north  of  Alice  An- 
na street,  it  is  admitted,  was  long  since  dedi- 
cated as  a  public  street;  but  the  question  of 
the  express  dedication  of  that  part  of  the  said 
street  lying  to  the  south  of  Alice  Anna  street 
is  embarrassed  by  the  physical  conditions 
that  appear  to  have  existed  in  the  locality 
thereof  after  the  northern  part  of  the  street 
was  In  use  as  a  highway.  We  shall  not  And 
it  necessary,  however,  to  pursue  the  Inquiry 
as  to  the  express  dedication,  nor  to  undertake 
to  determine  the  time  of  such  dedication,  if 
any  was  so  made.  It  seems  to  be  made  rea- 
sonably clear  from  the  evidence  that  the  ap- 
pellee's claim  that  the  street  in  question  now 
exists  as  a  public  street  has  been  established 
by  user.  Just  when  the  street  In  controversy 
came  into  existence  as  a  continuation  of 
Chester  street  across  and  to  the  south  of 
Alice  Anna  street  does  not  appear.  But, 
whenever  it  did,  it  took  the  exact  width  of 
this  previously  dedicated  street,  and  from  the 
time  of  its  formation  seems  to  have  been 
known  as  "Chester  street" — no  distinction 
having  been  made,  as  respects  the  name,  be- 
tween that  and  the  already  existing  Chester 
street  to  the  north  of  Alice  Anna  street.  As 
far  bade  as  1849,  it  was  referred  to  on  the 
books  of  the  appellant  as  "Chester  street" 
The  evidence  shows  that  this  continuation  of 
the  previously  existing  street  was  of  much 
convenience  and  utility  to  the  public  In  get- 
ting to  and  from  the  harbor  of  Baltimore  for 
various  purposes  of  business — It  being  the 
only  street  between  a  street  known  as  "Wolfe 
street"  and  the  Baltimore  county  line,  divid- 
ing that  county  from  the  city  (appellee) — a 
distance  of  about  a  mile.  The  public,  there- 
fore, would  naturally  be  Inclined  to  avail  of 
opportunity  afforded  to  adopt  the  street  in 
question  as  a  highway  for  public  use;  and 
the  same  reason  would  Induce  the  appellee 
to  accci)t  it  as  such.  The  considerations  men- 
tioned may  be  lacking  in  any  considerable 
probative  force  towards  establishing  prescrlp- 
tlve  title,  but  they,  at  least,  may  tend  to  give 
color  to  the  character  of  use  to  which  the 
street  was  subjected  by  members  of  the  pub- 
11a  Their  tendency  may  well  have  been  to 
induce  a  general  understanding  that  the 
street  was  designed  for  public  use,  and  this 
may  be  supposed  to  give  character  to  the 
claim  with  which  Its  use  was  availed  of  with 
the  elTect  to  require  a  more  distinct  and  pal- 


pable denial  of  the  public  right  than  would 
t>e  requisite  In  other  circumstances,  to  guard 
against  the  consequence  of  the  user. 

The  appellee  offered  testimony  through  nu- 
merous witnesses  that  the  street  in  question 
had  been  used  for  more  than  20  years  with- 
out interruption,  let,  or  hindrance  to  such 
user  by  the  public  generally,  and  that  it  was 
used,  as  any  other  public  street  would  be  used, 
for  the  purposes  of  business  and  convenience 
of  the  people  so  using  it  Among  these  witness- 
es were  several  ranging  In  age  from  about 
60  to  78  years;  some  of  whom  had  lived  in 
the  vicinity  of  the  street  and  had  known  it 
from  their  earliest  recollection,  and  their 
testimony  was  to  the  effect  that  the  street 
had  always  been  used  as  has  been  indicated. 
This  proof  was  corroborated  by  that  of  many 
other  witnesses  who,  thou^  not  having 
known  the  street  so  long,  gave  evidence  going 
to  show  the  user  and  the  character  of  it  at 
the  various  periods  in  regard  to  which  they 
spoke.  Among  these  last-mentioned  witness- 
es were  police  officers,  whose  Imowledge 
was  acquired  in  connection  with  the  perform- 
ance of  duty  in  the  locality,  and  also  in  refer- 
ence to  the  street  itself.  It  is  not  necessary 
to  refer  to  this  evidence  in  detail  or  the  par- 
ticulars of  it  None  of  it  was  made  the  sub- 
ject of  exception,  nor  did  the  appellant  otlet 
any  evidence  in  contradiction  of  the  fact  of 
user  by  the  people  of  the  community  as  the 
witnesses  referred  to  had  testified.  The  evi- 
dence as  to  this,  (^ered  by  it,  went  to  show 
facts  from  which  it  is  argued  that  the  user  in 
question  would  appear  not  to  have  been  ad- 
verse but  permissive  only.  Later  on  this  evi- 
dence will  be  examined.  On  the  part  of  the 
appellee,  as  going  to  show  the  character  of 
the  user  and  the  claim  under  which  it  pre- 
yailed,  evidence  was  offered  going  to  prove 
that  the  street  in  question  had  been  for  many 
years  past — definitely  since  1885 — patrolled 
by  Its  police,  upon  the  assumption  and  claim 
that  it  was  a  public  street;  that  upon  the 
same  assumption,  it  had  been  repaired  and 
cleaned  from  time  to  time;  that  In  1886  a 
lamp  had  been  supplied  to  it  near  where  it 
reached  the  water,  and  where  there  was  a 
wharf  in  use  in  connection  with  the  street; 
that  prior  to  1885  the  appellee  had  laid,  and 
had  in  use  ever  since,  in  the  bed  of  the 
street  a  water  main,  opening  into  a  bulkhead 
at  the  foot  of  the  street,  which  Is  used  by  the 
city  to  flush  the  mains,  and  to  which  there 
is  a  lock  In  the  l>ed  of  Chester  street  between 
Alice  Anna  street  and  the  water  front;  and 
that  ever  since  the  street  had  an  existence 
it  has  been  subject  to  a  drainage  established 
by  the  appellee  to  drain  surface  water  from 
streets  to  the  north  of  it  into  the  harbor. 

In  Cox  V.  Forrest,  60  Md.  74r-80,  this  court 
has  said :  "The  use  of  a  way  over  the  lands 
of  another  whenever  one  sees  fit  and  with- 
out asking  leave,  Is  an  adverse  use,  and  the 
burden  Is  upon  the  owner  of  the  land  to  show 
that  the  use  of  the  way  was  by  license  or 
contract  inconsistent  with  a  claim  of  right" 
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Upon  the  principle  here  enunciated,  It  would 
Beein  to  be  quite  clear  that  the  evidence  on 
the  pnrt  of  the  appellee,  to  which  reference 
has  been  made,  Imposes  upon  the  appellant 
the  bui-den  of  showing  that  the  user  of  the 
street  in  question,  testified  to  on  the  part  of 
the  appellee,  is  not  inconsistent  with  its 
private  ownership  of  and  control  over  the 
street  in  dispute,  or  with  its  assertion  of  the 
rights  to  close  and  deny  use  of  the  same  by 
the  act  which  is  the  subject  of  ttiis  contro- 
versy. It  docs  not  appear  that  the  appellant 
has  ever  heretofore  by  any  definite,  distinct, 
and  positive  act  denied  the  right  of  user  of 
the  street  as  the  same  has  been  used,  or 
actually,  with  design,  placed  any  obstruction 
in  the  way  of  Its  being  so  used.  It  produced 
a  witness,  who  testified  to  the  circumstance 
that  at  one  time  the  street  was  piiactically 
entirely  obstructed  from  hogsheads  being 
piled  into  it  by  certain  tenants  of  the  appel- 
lant occupying  premises  abutting  on  the 
street.  There  was,  however,  contradiction 
of  this  testimony  as  to  the  extent  of  the  ob- 
struction— in  fact  as  to  there  being  practical- 
ly any  obstruction  at  all,  such  as  to  prevent 
the  use  of  the  street;  but  the  efTect  of  the 
evidence  Is  destroyed  by  tliat  of  the  same  wit- 
ness, who  said  there  had  been  no  such  con- 
dition In  the  street  for  20  years  back  from  the 
time  he  was  testifying,  and  by  other  evidence 
on  the  part  of  the  api)ellant  that  the  tenants 
who  had  so  placed  obstructions  in  the  street 
had  vacated  the  premises  occupied  by  th^n 
in  1881.  During  the  Intervening  time  when 
no  obstructions  have  existed  to  prevent  or 
hinder  the  use  of  the  street,  tbese  premises 
have  been  used  by  the  appellant  as  a  stor- 
age warehouse.  Another  circumstance  relied 
upon  by  the  appellant  in  the  present  connec- 
tion is  that  a  tenant  who  leased  of  it  a  ferry 
at  the  foot  of  the  street  in  question  main- 
tained a  ferry  house  in  the  bed  of  the  street 
The  evidence  shows,  however,  that  tills  was 
not  such  a  structure  as  Impaired  the  use  of 
the  street;  was  not  permanent  In  character 
nor  design  for  more  than  temporary  conven- 
ience, being  a  movable  structure — In  fact, 
a  street  car  bought  by  the  tenant  and  put 
there  as  a  shelter  to  persons  using  the  ferry 
with  some  chauKes  to  adapt  It  to  the  purpose. 
This  supplanted  a  previous  structure  which 
must  have  been  of  even  a  more  unsubstan- 
tial character  to  be  discarded  for  one  the 
kind  just  mentioned.  There  Is  no  evidence 
that  this  was  any  serious  obstruction  of  the 
street  In  the  uses  to  which  It  was  subject, 
nevertheless  the  party  maintaining  the  struc- 
ture was  at  one  time  arrested  at  the  Instance 
of  the  appellee  for  maintaining  It.  The  testi- 
mony Is  the  grand  Jury  dismissed  the  charge. 
While  the  action  of  the  grand  Jury,  and  this 
result  of  the  case,  proved  nothing  as  to  the 
respective  rights  of  the  parties  to  this  cause, 
the  circumstance  evidenced  the  hostile  claim 
of  the  appellee  to  the  street,  and  emphasises 
the  Inaction  of  the  appellant  In  delaying  to 
assert  more  distinctly  its  adverse  claim  to 
the  control  of  the  street  in  question  until  now. 


There  was  also  some  testimony  as  to  the 
collection  of  wharfage  by  the  appellant  for 
the  use  as  a  wharf  or  landing  place  of  the 
bulkhead  at  the  foot  of  the  street  In  ques- 
tion. As  to  this,  the  evidence  was  far  from 
being  satisfactory  or  convincing.  There  was 
no  evidence  that  clearly  separated  the  wharf- 
age, alleged  to  have  been  collected  from  tbe 
persons  using  only  this  bulkhead  from  that 
collected  of  persons  using  adjoining  piers 
which  were,  the  property  of  the  appellant. 
There  was  evidence  that  the  wharfage  when 
demanded  for  the  bulkhead  had,  In  one  in- 
stance at  least,  been  refused,  and  the  demand 
was  not  then  pressed.  Tbe  evidence  further 
showed  that  while  some  persons  may  have 
paid  wharfage  for  the  use  of  the  bulkhead, 
a  great  many  so  using  it  did  not  pay,  and 
apparently  were  not  expected  to  do  so.  These 
seemed  to  be  the  only  considerations  pressed 
by  the  appellant  in  argument  upon  the  point 
under  consideration.  There  was,  however, 
evidence  offered  by  It  going  to  support  the 
allegation  In  the  bill  that  It  had  graded  and 
paved  and  repaired  the  street  In  question. 
This,  however,  is  deprived  of  significance,  be- 
cause, upon  the  production  of  the  books  of 
the  appellant.  It  appeared  that.  In  and  about 
the  time  it  was  making  appropriations  fcnr 
paying  for  the  work  upon  the  street  in  ques- 
tion, it  was  doing  the  same  thing,  and  to  a 
larger  extent,  with  reference  to  (jhester  street 
north  of  Alice  Anna  street  and  otbo-  of  the 
public  streets  In  the  locality.  As  the  excep- 
tions to  testimony  do  not  relate  to  any  of  the 
testimony  that  tias  come  under  consideration 
In  disposing  of  the  question  which  has  been 
here  treated  as  decisive  of  this  controversy, 
we  need  not  make  reference  to  them. 

It  follows  from  the  foregoing  views  that 
the  decree  of  the  court  below  must  be  afiirm- 
ed. 

Decree  afiirmed,  with  costs  to  the  appellee. 


CLARK  &  STEVE3NS   v.  GBRKB  et  al. 
(Court  of  Appeals  of  Maryland.    Dec.  19,  1906.) 
1.  Landlord  and  Tenant  —  Leases  —  Cove- 
nants —  Repairs  AND  Alterations  —  Con- 
struction. 

Covenants  In  a  lease  requiring  the  lessee 
to  keep  the  premises  In  good  order  and  sur- 
render tbe  peaceable  and  quiet  possession  of  the 
same  at  the  expiration  of  the  term  In  as  good 
condition  as  when  received,  natural  wear,  tear, 
and  decay  excepted,  and  providing  that  what- 
ever alterations  or  repairs  the  leasee  should  be 
permitted  to  make  should  be  done  at  his  own 
expense,  and  that  previous  to  quitting  the  prem- 
ises he  would  put  them  in  the  same  condition 
in  which  he  received  them  did  not  impose  a 
pro.»ent  obligation  to  put  the  property  In  an  im- 
proved condition,  but  only  to  keep  and  surrender 
it  in  the  condition  in  wliidi  the  lessee  received 
it,  subject  to  the  natural  deterioration  from 
wear,  tear,  and  decay;  and  hence  did  not  ob- 
ligate the  lessee  to  pay  for  the  removal  and  re- 
building of  a  portion  or  the  building  leased  made 
pursuant  to  the  order  of  the  inspector  of  build- 
ings, whidi  changes  were  necessary  to  be  made 
before  the  lessee  could  enter  into  the  enjoyment 
of  the  lease. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  {  643.] 
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2.  SaUE— CONTBA.OT8    EXECUTEO    CJONCUBBEM 

With  IiEA.sK— Refebknoi  to  Leabe  — Con- 

BTBTJOTIOK. 

An  agreement  executed  concnrrent  with  a 
lease,  whereby  the  lessee  agreed  to  save  the 
lessor  harmless  as  to  the  costs  of  making  cer- 
tain changes  recited  in  the  lease,  did  not  obli- 
gate the  lessee  to  pay  for  the  removal  and  re- 
building of  a  portion  of  the  building  leased 
made  pursuant  to  the  order  of  the  inspector  of 
buildings,  where  such  repair  and  removal  were 
not  recited  in  the  lease. 

3.  Sake— AoBXKHENTB  as  to  Repaibs  —  VoL- 

ORTEna— DBTEBlORATIOnr   on  IdABIUTt. 

Where  a  lessee,  who,  in  order  to  avoid  de- 
lay and  complication  in  securing  the  benefit  of 
his  lease,  was  compelled  to  remove  and  rebuild 
t  building  by  order  of  the  building  inspector, 
who  condemned  it  as  dangerous,  filed  a  bill 
asking  that  the  repairs  required  by  the  in- 
spector might  be  made  by  him  under  the  pro- 
tertion  of  the  court,  that  an  account  be  stated 
from  time  to  time  between  him  and  the  lessor, 
and  that  he  might  have  the  benefit  of  set-off 
on  account  of  the  repairs  against  the  rent  agreed 
to  be  paid,  an  agreement  sabsequently  entered 
into  between  the  parties,  by  which  the  lessee 
was  authorized  to  make  such  changes  and  re- 
pairs as  he  might  think  reasonable  and  conven- 
ient, and  providing  for  the  payment  of  rent 
regularly  nntil  an  account  could  be  had  as  to 
the  rights  of  the  parties  as  to  any  claims  to  be 
get  off,  and  also  providing  for  the  advance  of 
taxes,  was  an  accommodation  between  the  par- 
ties pending  the  legal  determination  of  the  ques- 
tion of  who  was  liable  for  the  repairs  required 
by  the  inspector,  and  hence  the  lessee  in  mak- 
ing such  repairs  was  not  a  volunteer  but  rather 
one  who  incurred  the  expenses  in  dispute  at  the 
request  at  the  lessor,  and  therefore  such  act  of 
the  lessee  did  not  determine  the  question  of  lia- 
bility. 

4.  SaMB— EXTEHT    OT   LlABIMTT    OS    LeSSOB— 

Repaibs  REQtmED  bt  Buildino  Inspeotob 
— Rrpaibs  Hade  at  IjESseb'b  Discbbtioh. 
Where  a  lessee  Incurred  expenses  in  the  re- 
moval and  rebuilding  of  a  portion  of  a  leased 
building  made  necessary  by  order  of  the  build- 
ing inspector,  and,  in  order  to  avoid  delay  and 
comiriication  in  securing  the  benefit  of  his 
lease,  he  was  entitled  to  allowance  against  the 
lessor  for  the  amount  of  expense  incurred  in 
doing  the  removal  and  rebuilding  in  qnestion, 
but  not  for  things  done  at  the  lessee's  discretion, 
nnless  done  with  tlie  lessor's  consent  or  ratifi- 
cation. 

A]n>eal  from  Circuit  Court  of  Baltimore 
City;    Henry  D.  Harlan,  Judge. 

Bill  by  Clark  &  Stevois  against  Elizabeth 
V.  Gerke  and  others  to.  have  an  account  stat- 
ed. From  a  decree  sustaining  exceptions  to 
acoonnts  stated  by  tlie  auditor,  and  dismiss- 
ing the  bill,  plaintiff  appeals.  Reversed  and 
remanded. 

Argued  before  McSHERRT,  C.  J.,  and 
BRISCOE,  BOYD,  PEARCB,  SCHMUCKER, 
JONES,   and   BURKE,   JJ. 

BYederidc  W.  Story  and  Charles  W.  Field, 
for  appellant  William  H.  Surratt,  for  ap- 
peUeefli 

JONES,  J.  The  facts  of  this  case  are  that 
the  appellees  are  the  owners  of  the  lot  of 
gronnd  and  premises  in  the  city  of  Baltimore 
moitloned  In  the  proceedings  as  "No.  5 
West  Lexington  street,"  now  occupied  by  the 
appellants  for  the  purposes  of  their  business, 
as  merchants.  On  the  30th  day  of  April, 
the  appellees  gave  to -the  appellants  an 


agreement  to  lease  to  tbe  latter  these  prem- 
ises for  the  period  of  10  years  with  the  privi- 
lege of  an  extension  of  the  term  of  said 
lease  for  a  further  period  of  four  years  at 
a  rental  of  $6,000  per  year,  and  on  the  31st 
of  October,  1903,  accordingly  executed  a  lease 
containing  the  stipulations  and  agreements 
provided  for  in  the  said  agreement  Among 
the  stipulations  of  the  lease  and  agreement 
was  one  for  the  making  by  the  appellants 
(lessees)  of  certain  repairs  and  alterations 
In  the  premises  or  the  building  thereon  which 
were  specifically  provided  for  and  definitely 
described  in  carefully  prepared  specifications 
accompanying  the  lease.  These  ^ecificatlous 
make  no  provisions  for  repair  of  the  side 
wails  of  the  building,  and  make  no  reference 
at  all  to  these  walls  in  that  connection  other 
than  to  require  some  underpinning  at  desig- 
nated places  in  the  cellar.  The  term  of  the 
appellants  (lessees)  under  the  lease  was  to 
begin  <m  the  Ist  of  March,  1904,  at  which 
time  they  were  to  have  possession  of  the 
leased  premises.  In  anticipation  of  their 
occupancy  of  the  premises,  the  appellants 
sought  from  the  proper  authorities  of  the 
city  of  Baltimore,  a  permit,  as  required  by 
the  ordinances  of  the  city,  for  doing  the 
repairs  and  making  the  Improvements  re- 
quired tfy  the  stipulations  of  the  lease.  The 
attention  of  these  authorities  being  thus 
drawn  to  the  premises  In  question  and  to 
the  condition  of  the  building  thereon  they 
pronounced  the  side  walls  unsafe  and  danger- 
ous, and,  after  making  formal  inspection  of 
the  same,  sent,  on  February  29,  1904,  to  the 
owners  of  the  building  and  property  (appel- 
lees here)  a  notice,  through  the  Inspector  of 
buildings,  to  the  effect  that  the  walls  in 
question  had  been  "reported  to  be  a  menace 
to  the  safety  of  persons  or  property";  and 
that  "the  said  building"  was  "therefore  con- 
demned, and,  in  order  to  Insure  the  safety 
of  persons  and  property,"  the  owners  were 
"directed  to  have  the  same  made  safe  and 
secure  Immediately,  as  required  by  section 
94,  Ordinance  No.  82,  approved  July  25, 
1902,  or  to  be  removed  as  per  instructions 
of  the  inspector  of  buildings — to  avoid  the 
poBBlblllty  of  danger."  On  the  17th  of  March, 
1904,  the  appellants  filed  In  the  court  below 
their  bill  of  complaint  against  the  appellees 
in  which,  and  In  the  exhibits  therewith  filed, 
appear  the  facts  which  have  been  stated, 
and  in  which  it  Is  further  alleged  that  the 
appellees  (lessors)  "did  guaranty  the  general 
good  condition  of  the  improvements  on  said 
premises  at  the  time  of  the  making  of  said 
agreement  and  lease" ;  that  the  appellees  had 
not  put  them  (teesees)  in  possession  of  the 
premises  under  the  agreement  and  lease  but 
were  putting  "unreasonable  obstacles"  in  the 
way  of  the  appellants  "carrying  out  the 
specifications  and  stipulations"  of  the  lease. 
The  bill  then  prayed  the  court  to  "take  juris- 
diction of  all  the  matters  aforesaid"  and  to 
"specifically  enforce  and  cause  to  be  carried 
out  the  contradt  contained  In  said  agreemsit 
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and  lease  and  speclflcations" ;  that  tbe  ap- 
pellants (lessees)  be,  by  order  of  court  forth- 
with put  In  possession  of  the  premises  In 
question ;  and  that  the  appellees  be  en- 
joined from  disturbing  them  (the  appellants) 
in  the  possession  of  tbe  same ;  that  the  appel- 
lants might  have  the  protection  of  the  court 
In  making  the  repairs  specified  in  tbe  agree- 
ment, lease,  and  specifications,  and  that  the 
same  be  made  under  "the  direction,  control, 
and  protection  of  tbe  court";  that  "the  re- 
pairs or  changes,  not  contained  in  said  agree- 
ment, and  lease  and  specifications,  which  may 
be  lawfully  required  by  the  inspector  of 
buildings  of  Baltimore  City"  might  "also  be 
made  under  the  direction  and  protection" 
of  the  court,  "and  the  costs  thereof  •  •  • 
be  charged  up  in  settlement  against  tbe 
lessors";  that  tbe  appellants  might  "have 
the  benefit  and  protection  of  the  adjudica- 
tion" of  the  court  "as  to  the  settlement  of 
the  same,  in  set-off  against  the  rent  stipulated 
to  be  paid  under  said  agreement  and  lease, 
in  case  tbe  defendants  will  not  or  do  not 
of  their  own  accord,  indemnify  the  plain- 
tiffs [appellants]  under  the  direction"  of  tbe 
court;  and  that  the  appellants  might  have 
"other  and  further  relief."  On  the  same  day 
tbe  bill  was  filed  the  court  passed  an  order 
that  a  subpoena  issue  as  pray«d;  that  the 
appellants  be  f(Hrthwltb  put  into  possession 
of  the  premises  in  question ;  that  an  Injunc- 
tion issue  enjoining  tbe  appellees  (defendants 
below)  from  disturbing  the  appellants  (plain- 
tiffs below)  in  such  possession  "pending  fur- 
ther orders  or  decrees"  of  the  court — ^unless 
cause  to  tbe  contrary  should  be  shown  be- 
fore April  1,  1904.  On  the  28th  of  March  the 
appellees  filed  an  answer  to  the  bill  which 
admitted  the  lease,  agreement,  and  specifica- 
tions; also  the  receipt,  prior  to  March  1, 
1904,  of  the  notice  from  tbe  inspector  of 
buildings  of  tbe  city  of  Baltimore  which  has 
been  herein  referred  to.  But  the  appellees 
deny  that  they  had  not  put  tbe  appellant  in 
possession  of  the  leased  premises  under  the 
lease;  deny  that  they  warranted  tbe  condi- 
tion of  the  leased  property;  deny  that  they 
had  put  "unreasonable  obstacles"  in  the  way 
of  the  appellants  "carrying  out  the  specifica- 
tions and  stipulations"  of  the  lease;  and 
aver  that  the  latter  "were  not  only  at  liberty 
to  make  r^airs  and  alterations,  and  other- 
wise comply  with  the  q;>eclfication8,  but,  by 
a  covenant  In  the  lease,  were  bound"  to  do 
so,  and  the  appellees  were  desirous  that  the 
stipulation  as  to  these  should  be  carried 
out  to  place  the  property  in  a  condition  to 
produce  revenue.  The  answer  then  admits 
that  the  appellees,  as  owners  of  the  property 
In  question,  were  "responsible  to  the  inspector 
of  buildings  in  his  offlcial  capacity  for  the 
condition  of  their  property";  but  denies 
"that,  under  the  terms  of  the  lease,  they  are 
compelled  to  establish  snch  new  conditions 
in  their  property  as  would  allow  the  improve- 
ments and  alterations  to  be  made  by"  the 
appellants;  and  avers  that,  on  the  contrary, 


"by  an  agreement  signed  and  sealed"  by  the 
appellants,  the  latter  agreed  to  save  tbe  ap- 
pellees harmless,  which  agreement  is  Incor- 
porated In  tbe  answer  and  is  as  follows: 
"Concurrent  with  lease  of  premises  No.  5 
W.  Lexington  street  of  even  date  berewltb 
and  in  consideration  thereof,  the  undersigned 
lessees  [appellants]  therein  named,  as  a  con- 
dition precedent  thereto,  do  hereby  promise 
and  agree  that  tbe  lessors  [appellees]  therein 
named,  •  •  •  are  to  be  put  to  no  cost, 
directly  or  indirectly,  for  the  changes  In  the 
building  recited  in  the  lease,  or  the  making 
of  said  changes  and  the  lessees  hereby  ag;ree 
to  use  all  diligence  to  cause  said  changes 
to  be  made  as  speedily  as  possible  after  tbe 
Ist  day  of  March,  1904,  under  penalty  of 
forfeiture  of  said  lease  and  of  all  Interest 
therein,  or  the  lessors  may  for  vvant  of  such 
diligence,  cause  the  same  to  be  done  at  the 
lessees'  exx)ense;  all  tbe  rents  and  profits 
due  and  accruing  before  and  up  to  the  1st 
day  of  March,  1904,  to  lielong  by  right  to  the 
lessors.  Witness  the  hands  and  seals  of 
Clark  &  Stevens,  as  leasees,  this  Slst  day  of 
October,   1903." 

Subsequent  to  the  answer  there  were  other 
agreements  between  tbe  parties  filed  in  the 
cause  which  have  a  bearing  on  the  ques- 
tions to  be  determined.  On  the  18th  of  April, 
1904,  an  agreement  was  filed  in  whicb,  after 
some  preliminary  matter  which  does  not 
affect  such  question.  It  was  "agreed  by  nil 
tbe  parties"  that  the  appellants  should  "forth- 
with make  actual  entry"  on  the  premises 
"without  the  hindrance  of  any  of  the  parties" 
to  the  cause  and  "without  prejudice  to  tbe 
rights  •  •  •  of  any  of  the  parties"  there- 
to ;  "and,  in  case  it  should  be  necessary  for 
the  making  of  said  entry,"  the  appellants 
(lessees)  were  to  have  the  right  "to  use  the 
power  and  authority  of  any  or  all  of  the 
other  parties."  It  was  then  further  agreed 
that  the  lessees  on  their  part  and  the  lessors 
on  their  part  should  "keep  memoranda  of 
their  several  claims  under  the  exhibited 
agreement  and  lease  and  account  with  each 
other,  and.  In  case  of  a  disagreement  between 
them  as  to  any  account,  or  the  roidering  or 
settlement  thereof,  either  party  "might  apply 
to  the  court"  In  this  cause  to  state  a  proper 
account  thereof  In  due  course.  On  the 
same  day  there  appears  to  bave  been  passed 
by  the  court  the  following  order:  "Upon 
the  above  bill  and  exhibits,  answer  and 
agreement  It  Is,  this  18th  day  of  April,  1904, 
ordered  by  tbe  circuit  court  for  Baltimore 
City  by  consent  that  this  court  take  Juris- 
diction in  this  case  and  retain  the  bill  for 
the  purpose  of  carrying  out  said  agreement; 
and  that  the  plaintiffs  [appellants]  are  here- 
by authorized  and  directed  to  take  possession 
of  tbe  premises  No.  6  West  Lexington  street 
under  the  terms  of  said  agreement."  On 
the  27th  of  May,  1904,  an  agreement  was  filed 
in  the  cause  to  tbe  effect  that  the  Ie«.sees 
might  "make  such  other  and  further  changps 
and  repairs  In  the  demised  premises  as  they" 
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misbt  "think  reasonable  and  convenient  for 
tbelr  use  and  enjoyment  ef  said  premises 
•▼er  and  above  those  mentioned  In  said 
lease,"  provided  they  should  in  the  first  place 
make  all  the  repairs  and  changes  stipulated 
in  the  lease  and  expend  thereon  the  full 
amount  spedfled  therein — the  lessees  to  give 
band,  to  be  approved  by  the  court  If  neces- 
sary, In  an  amount  n.-imed  to  secure  the 
restoration  of  said  premises  at  the  end  of 
the  term  of  said  lease  to  the  same  condi- 
tion as  contemplated  by  the  specifications 
(If  the  lessors  shall  then  desire  the  said 
restoration) ;  and  that,  upon  the  execution 
of  the  agreement  by  the  lessors,  the  lessees 
would  forthwith  pay  the  rent  stipulated 
monUily,  according  to  the  form  of  said  lease, 
nntU  an  account  should  "be  passed  by  the 
conrt  determining  the  respective  rights  of 
the  parties  as  to  any  claims.  If  any,  to  be 
allowed  by  way  of  set-off  or  damage  or  croes- 
dalnu  of  the  lessors  against  the  lessees,  or 
of  the  lessees  against  the  lessors,  as  the 
case  from  time  to  time  shall  be,  and  in  ac- 
cordance with  the  former  agreement  as  ex- 
plained t^  this  present  agreement."  In 
connection  with  this  last  agreement  It  was 
further  agreed  tliat  the  lessees  should  ad- 
vance amount  due  from  the  lessors  for  taxes 
for  1908  and  that  such  advance  should  be 
reimbursed  to  the  lessees  out  of  the  rent 
In  the  mode  Indicated.  On  the  Ist  of  Feb- 
raary,  1906,  the  lessees  filed  in  conrt  a  pe- 
tition in  whidi  th^  allege  that  they  file  with 
the  same  three  accounts  marked  respective- 
ly "Building  Account,"  "Tax  Account,"  and 
"Rent  Account."  and  ask  that  the  papers  in 
the  case  be  referred  to  an  auditor  of  the 
court  to  state  an  account  between  the  par- 
ties as  to  all  of  the  matters  involved  in  the 
proceedings  in  the  case.  The  "Building 
Account"  consisted  of  charges  of  contractors 
and  architects  for  expenses  incurred  by  the 
appellants  in  making  repairs  and  alterations 
according  to  specifications  accompanying  the 
lease  and  in  making  further  improvements 
under  the  authority  of  the  subsequent  agree- 
ment of  the  27th  of  May,  1904,  and  also  for 
like  charges  for  expenses  of  tearing  down, 
rebuilding,  and  restoring  the  part  of  the 
bnlldlng  on  the  leased  premises  which  the 
inspector  of  buildings  had  condemned.  The 
court  ordered  a  referoice  of  the  proceed- 
ings to  the  auditor,  who,  upon  testimony 
taken  before  him,  stated  two  accounts  on  the 
theory  contended  for  by  the  appellants  (plain- 
tiffs below).  In  the  one  designated  "Account 
Rebuilding,"  the  appellants  were  allowed, 
as  against  the  appellees,  for  expenses  in- 
curred In  tearing  down  and  rebuilding  the 
condemned  building.  In  the  other,  desig- 
nated "Improvements,"  the  appellants  were 
charged  with  certain  expenses  for  alterations 
and  repairs  incurred  by  them,  under  the 
contract  for  doing  such  contained  in  the 
lease,  but  not  for  those  incurred  for  tearing 
down  and  restoring  the  condemned  building. 


The  lessors  (appellees)  excepted  to  both  of 
these  accounts.  To  the  "Account  Rebuilding' 
because  it  charged  them  with  the  costs  which 
had  been  indicated,  and  to  the  account  "Im- 
provements" because  it  did  not  charge  to 
the  lessees  (appellants)  such  costs  as  well 
as  the  costs  for  alterations,  repairs,  and 
improvements  other  than  those  for  tearing 
down  and  rebuilding  the  part  of  the  build- 
ing on  the  leased  premises  that  was  con- 
demned. The  court  sustained  the  exceptions 
and  dismissed  the  bill.  The  appeal  is  from 
this  decree.  The  evidence  before  the  auditor 
showed  that  the  appellants  had  made  the 
contracts  and  incurred  the  expenses  indicated 
in  tbehr  "Building  Account"  filed  with  their 
petition  of  the  1st  of  February,  1905,  and  as 
to  this  there  is  no  dispute.  The  foregoing 
recitals  from  the  pleadings  and  proceed- 
ings make  it  apparent  that,  at  the  time  of 
the  decree  below,  the  only  question  the  court 
was  called  upon  to  decide  was  whether  the 
obligation  to  assume  the  cost  of,  and  payment 
for,  the  removal  and  rebuilding  of  that  por- 
tion of  the  building  on  the  leased  premises 
which  was  condemned  and  ordered  removed 
by  the  inspector  of  buildtogs  devolved  upon 
the  appellants  or  the  appellees.  At  the  end  of 
all  of  the  proceedings  In  the  case  which  pre- 
ceded the  final  decree,  the  appellees  filed 
in  the  cause  a  petition  in  which  Is  the  alle- 
gation "that  there  Is  not  now  at  issue  any 
question  between  the  plaintiffs  and  defend- 
ants hi  this  cause,"  and  that  the  court  was 
without  Jurisdiction  therein.  It  was  ac- 
cordingly prayed  that  the  bill  of  complaint 
be  dismissed. 

Looking  to  the  allegations  of  the  bill 
the  court  undoubtedly  acquired  jurisdiction 
thereunder.  The  bill  asked  for  the  enforce- 
ment of  the  specific  execution  of  the  agree- 
ment that  was  the  subject  of  controversy  in 
the  case  alleging  that  the  appellees  were  fall- 
ing to  carry  It  out  The  question  presented 
upon  the  statement  of  account  between  the 
parties  by  the  auditor  was  made  by  the  bill, 
and,  under  the  peculiar  circumstances  of 
the  case,  and  in  the  then  attitude  of  the 
parties  before  the  court,  was  necessarily  as- 
sociated with  the  carrying  out  of  the  agree- 
ment The  charter  of  the  city  of  Baltimore 
(section  6)  authorizes  the  city  to  provide 
for  "the'  entiy  into  and  examination  of  all 
dwellings  •  •  •  and  buildings  to  ascer- 
tain their  condition  for  health,  cleanliness 
and  safety;  for  the  taking  down  and  remov- 
al of  buildings,  wails,  structures  or  super- 
structures that  are  or  may  become  danger- 
ous, or  to  require  owners  to  remove  them  or 
put  them  into  a  safe  and  sound  condition 
at  their  own  expense";  and  "to  regulate 
the  height,  construction  and  inspection  of 
all  new  buildings;  *  •  »  and  the  altera- 
tion and  repairs  of  any  buildings  already 
erected  •  •  ♦  or  to  be  erected."  .\nd  in 
section  79  it  provides  that  the  Inspector  of 
buildings  "shall  have  the  supervision  of  the 
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construction  of  all  buildings  erected  in  the  [ 
said  city,  and  shall  see  that  the  building 
laws  relathig  to  the  construction  of  said 
buildings  shall  be  compiled  with."  By  sec- 
tion 82  the  duty  is  imposed  upon  the  in- 
spector of  buildings  "to  enforce  the  execu- 
tion of  all  existing  or  hereafter  enacted 
building  regulations  and  ordinances  relating 
to  the  construction,  alteration  and  removal 
•f  buildings,  or  other  structures,  walls,  or 
parts  of  buildings  or  other  structures."  It 
was  in  pursuance  of  ordinances  enacted, 
and  regulations  prescribed,  by  virtue  of  the 
powers  conferred  In  the  foregoing  provisions 
of  the  charter  of  the  city  of  Baltimore  that 
the  inspection,  condemnation,  and  order  for 
removal  of  the  structure  upon  the  leased 
premises  here  In  question  were  made,  and 
its  rebuilding  was  regulated.  We  do  not 
understand  that  the  existence  or  extent  of 
these  powers,  or  the  propriety  of  the  ex- 
ercise of  them  In  the  circumstances  ap- 
pearing is  called  In  question.  No  more 
specific  referoice  to  the  powers,  or  to  the 
regulations  in  pursuance  of  them,  needs 
therefore  to  be  made.  The  appellees  admit, 
as  we  understand  them,  that,  as  between 
themselves  and  the  city  authorities,  the  ob- 
ligation was  imposed  upon  them  to  remove 
the  part  of  their  structure  that  was  con- 
demned and  dangerous  and  ordered  to  be 
removed  or  made  safe,  and  that,  when  the 
same  had  been  removed  or  taken  down  as 
ordered.  If  they  elect  to  rebuild,  they  would 
have  to  conform  to  the  regulations  prescrib- 
ed by  the  said  authorities  In  doing  such  re- 
building. The  evidence  shows  that  the  ex- 
penses Incurred  by  the  appellants  In  taking 
down  and  restoring  the  building  in  question 
were  so  incurred  in  doing  the  said  removing 
and  rebuilding  In  conformity  with  such  regu- 
lations. In  claiming,  therefore,  to  be  reim- 
bursed by  the  appellees  for  such  expenses 
the  appellants  call  upon  the  appellees  to 
pay  only  what  would  have  devolved  upon 
them  to  pay  if,  In  view  of  their  contractual 
relations  with  the  appellants  and  of  the  con- 
ditions under  which  the  rebuilding  was  done, 
they  had  undertaken  to  remove  and  restore 
the  condemned  structure  themselves.  In 
support  of  their  exceptions  to  the  ac- 
count of  the  auditor  which  charges  them 
with  the  expenses  incurred  in  the  removal 
and  rebuilding  of  the  condemned  structure, 
they  insist  that  tbey  are  relieved  of  the  ob- 
ligation to  i>ay  such  expenses  by  virtue  of 
their  contractual  relations  witii  the  ap- 
pellants; that  the  latter,  In  carrying,  out 
their  contract  with  them,  necessarily  and 
legally  incurred  the  obligation  to  do,  and  pay 
for,  the  removal  and  rebuilding  in  ques- 
tion at  their  o'frn  (appellants')  expense  in 
order  to  secure  to  themselves  the  use  of  tne 
premises  for  which  they  bad  obligated  them- 
selves to  payment  "The  common  law  has 
always  thrown  the  burden  of  repairs  upon 
the  tenant,  though  It  Imposes  no  obligation 
on  him  to  make  them  unless  be  covenants 


to  do  BO.  •  •  *  A  covenant  Is  never 
implied  that  a  lessor  will  make  them." 
Gludc  V.  Mayor  &  C.  O.  of  Bait,  81  Md. 
315-328,  32  Atl.  61K,  48  Am.  St  Bep.  615, 
and  authorities  there  cited.  It  is  also  laid 
down  in  previous  adjudications  of  tblB  court 
that  "nlthouiii,  when  a  lease  contains  no  ex- 
press contract  of  warranty  that  the  property 
is  or  shall  be  fit  for  the  purpose  for  which  it 
may  be  rented,  there  is  no  imi^led  warranty 
to  that  effect,  and,  in  case  the  property  falls 
down  in  consequence  of  some  inherent  de- 
fect, the  lessor  Is  not  bound  to  repair,  and 
yet  the  lessee  will  be  compelled  to  pay  the 
rent,  nevertheless  the  lessee  will  not  be 
bound  to  repair  In  such  a  case,  if  there  be  a 
covenant  to  repair  and  to  return  the  property 
in  the  same  condition  he  received  It,  natural 
wear  and  tear  excepted,  provided  that,  at 
the  time  of  the  loss,  the  lessee  was  using  the 
property  in  a  reasonable  and  suitable  man- 
ner according  to  the  object  and  design  of  the 
parties  when  the  contract  was  made."  Hess 
V.  Newcomer,  7  Md.  325,  337.  Such  being  the 
law  there  was  here  no  implied  obligation  on 
the  part  of  either  the  lessors  or  lessees  aris- 
ing out  of  their  relations  as  such  to  do  the  re- 
building which  is  the  subject  of  controveray. 
Their  respective  obligations  in  this  regard 
must  be  sought  in  the  express  covenants 
tbey  have  made.  It  Is  not  pretended  that 
the  lessors  (appellees)  in  this  case  were, 
by  the  terms  of  their  lease,  under  express 
covenant  to  do  the  rebuilding  which  is  here 
the  subject  of  dispute,  and  the  evidence  in 
the  case  discloses  no  support  of  the  allega- 
tion of  appellants'  bill  of  a  warranty  by  the 
lessors  of  "the  general  good  conditions  of  the 
Improvements"  on  the  leased  premises. 

The  inquiry  now  is,  did  the  agreement  or 
contract  of  the  parties  impose  upon  the  les- 
sees (appellants)  the  obligation  to  incur  and 
pay  the  cost  of  removing  the  condemned 
structure  and  rebuilding  the  same.  The 
memorandum  of  agreement  for  a  lease  which 
precedes  the  formal  lease  after  providing  for 
the  renting,  and  the  term  and  making  ref- 
erence to  repairs  thereinafter  sUpolated  tor 
contained  the  following  provisions:  "The 
repairs  stipulated  to  be  according  to  speci- 
fications and  drawings  of  Mr.  Oassell,  now  In 
the  hands  of  the  parties  hereto  (copy  whereof 
to  be  annexed  hereto,  when  signed);  and  to 
make  the  front  of  the  house  to  conform  with 
the  back  when  finished,  if  not  so  already  in- 
cluded in  above  specifications,  said  specifi- 
cations to  be  modified  accordingly;  this  will 
make  basement,  first  and  second  flows,  com- 
plete under  one  roof  as  agreed;  no  other 
changes  of  a  permanent  character  to  be  made 
without  consent  of  the  owners  or  their  au- 
thorized agent  or  attorney;  the  cost  of  all 
the  changes  hereinbefore  stipulated  not  to 
exceed  ten  thousand  dollars  ($10,000.00/100) 
is  to  be  paid  by  the  said  OlaA  Sc  Stevens 
in  consideration  of  the  full  term  and  priv- 
ilege of  renewal  hereinabove  specified;  and 
the  lessors  are  to  be  at  no  cost  at  all  for  said 
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Improvements."  The  specifications  here  re- 
ferred to,  and  which  accompanied  this  agree- 
ment, and  the  lease  thereafter  executed,  as 
part  of  the  same,  as  has  already  been  said, 
carefully  described  the  work  to  be  done  In 
repairing  without  containing  any  reference 
at  all  to  the  defective  walls,  and  the  evi- 
dence shows  that  the  repairs  done  according 
to  these  speciflcations  cost  a  trifle  over  $10,- 
000.  It  appears,  therefore,  that  the  prelim- 
inary agreement  between  the  parties  and  the 
specifications  for  which  it  provided  contained 
no  provision  tot  repair  of  these  defective 
walls.  The  lease  refers  to  the  memorandum 
of  agreement  as  being  thereunto  annexed, 
and  recites  that  it  Is  made  In  accordance 
with  the  stipulations  contained  in  the  mem- 
orandum and,  among  other  things,  provides 
that  the  lessees  "will  keep  the  premises  in 
good  order,  and  surrender  the  peaceable  and 
quiet  possession  of  the  same  at  the  expira- 
tion of  the  above  term  in  as  good  condition 
as  when  received  subject  to  the  changes  stip- 
ulated in  said  written  memorandum,  the 
natural  wear  and  tear  and  decay  of  the  prop- 
erty and  -unavoidable  accidents  excepted; 
•  *  •  and  that  whatever  alterations  or 
repairs  said  parties  hereto  of  the  second  part 
shall  be  permitted  to  make  and  put  upon  said 
premises  shall  be  done  at  their  own  expense; 
and  previous  to  quitting  said  premises  they 
will  put  them  in  the  same  condition  In  which 
they  received  them,  subject  to  the  changes 
stipulated  in  said  written  memorandum,  un- 
less otherwise  and  subsequently  agreed  upon 
by  the  parties  hereto  or  their  representatives, 
in  writing;  and  that  all  improvements  when 
made  shall  become  the  property  of  the  les- 
sors as  fully  and  beneficially  as  if  made  by 
them  at  their  own  cost  and  expense."  There 
Is,  thai,  tills  further  provision  "that  the 
standard  of  good  order  and  good  condition 
for  the  said  premises,  under  the  terms  of 
this  lease,  shall  be  the  condition  substantially 
of  said  premises  when  the  same  shall  have 
been  made  to  conform  to  the  specifications 
and  memorandum  (hereunto  annexed);  and 
the  tenants  shall  keep  the  said  premises, 
with  all  the  rights  and  appurtenances  there- 
to belonging,  up  to  that  standard  of  good  or- 
der and  good  condition  (without  this,  the  nat- 
ural wear  and  tear  and  decay  of  the  property 
and  unavoidable  accidents  excepted).  The 
foregoing  provisions  of  the  lease  have  been 
fully  set  out  because  lliey  have  been  made 
conspicuous'  in  the  argument  and  briefs  on 
both  Bides  and  are  apparently  regarded  as 
having  a  significance  to  affect  the  question 
which  has  been  defined  as  the  one  here  pre- 
sented for  decision.  It  would  seem  to  be 
obviooB,  however,  that  they  can  have  no  such 
effect  'niat  question  has  reference  to  a  pres- 
ent obligation.  The  covenants  In  the  lease 
which  have  been  set  out  and  wbidi  Impose 
on  the  lessees  the  obligation  in  respect  to 
the  condition  of  the  proiierty  leased,  which 
is  therein  expressed,  relate  to  the  condition 
thereof  at  the  expiration  of  the  lease.    The 


covenant  will  be  gratified  if  the  property  be 
tbesa  surrendered  to  the  lessors  in  the  condi- 
tion required  by  its  terms.  Its  effect  is  not 
to  Impose  a  present  obligation  to  put  the 
property  In  an  improved  condition  or  a 
dianged  or  particular  condition  but  to  keep 
and  surrender  it  in  the  conditiou  hi  whidi 
the  lessees  received  it  subject  to  Its  natural 
deterioration  from  'wear  and  tear  and  de- 


cay.' 


This  Is  the   effect   which   the   law 


gives  to  a  covenant  of  the  character  of  that 
here  under  consideration.  Hess  v.  Newcomer, 
7  Md.  325;  Stults  v.  Locke.  47  Md.  662;  Mld- 
dlekauff  y.  Smith,  1  Md.  328.  But  more  than 
this,  the  parties  here,  by  the  express  terms 
of  their  covenant,  which  were  emphasized 
by  repetition,  gave  to  it  the  effect  which  has 
been  expressed,  and  which  the  law  Imputes 
to  it  Much  significance  has  been  attached 
by  the  appdlees  to  the  agreement  incorpo- 
rated in  their  answer  and  which  bears  date 
on  the  same  day  as  the  lease.  It  is  not  per- 
ceived that  this  agreement  has  any  force  to 
support  a  contention  that  the  appellants 
imposed  upon  themselves  the  obligation  to 
Incur  and  pay  the  expense  for  the  removal 
and  rebuilding  of  the  structure  which  was 
condemned  by  the  city  authorities.  This 
agreement  created  no  obligation  at  all  as 
respects  the  parties  thereto  as  to  costs  named 
beyond  such  as  existed  by  virtue  of  the  lease. 
It  left  the  parties  just  where  the  lease  and 
the  law  placed  them  as  to  their  contractual 
obligations  in  this  regard.  As  respects  the 
lessors  it  only  negatived  any  obligation  on 
their  part  to  Incur  or  be  chargeable  with  the 
costs  referred  to.  As  respects  the  lessees 
It  Imposed  no  new  affirmative  obligation  in 
regard  to  such  costs.  These  the  lessees  had 
already  contracted  to  bear  and  pay,  and,  if 
such  contract  was  carried  out  In  good  faith, 
the  lessors  would  be  protected  from  becom- 
ing chargeable  for  costs  for  the  changes  in 
the  building,  recited  In  the  lease,  or  the  mak- 
ing of  said  changes;  and  these  are  the  only 
costs  to  which  the  agreement  makes  any  ref- 
erence. The  result  Is  that.  In  the  contract 
of  lease  here  in  question,  there  is  no  pro- 
vision which  imposes  upon  the  appellants 
(lessees)  an  obligation  to  repair  or  rebuild 
the  defective  walls  or  structure  which  the 
city  authorities  condemned  as  heretofore 
mentioned.  It  Is  made  evident  from  the 
proofs  In  the  cause,  documentary  and  other- 
wise, that,  at  the  time  of  the  lease,  the  con- 
dition of  the  walls  In  question  was  unknown 
to  both  parties,  and,  in  the  making  of  the 
contract  of  lease,  it  was  not  in  the  contem- 
plation of  the  parties  thereto  that  the  con- 
dition would  transpire  that  made  It  neces- 
sary to  remove  and  rebuild  these  walls  in 
order  to  enable  the  lessees  to  effectuate 
their  purpose  in  leasing  the  premises.  When 
confronted  with  such  condition  upon  the  at- 
tempt of  the  lessees  to  enter  upon  their  lease, 
and,  as  preparatory  thereto,  to  undertake  the 
alterations  and  repairs  they  had  contracted 
to  do,  the  question  under  consideration  for 
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the  first  time  preeented  itself  In  tbe  trans- 
actions between  the  parties.  Upon  tbe  case 
as  It  then  stood  the  appellees  filed  tbeir  bill 
In  which,  among  other  thlnfs,  they  referred 
this  Question,  which  had  provoked  opposing 
contentions  between  the  parties,  to  the  court 
Now,  under  the  notice  from  the  city  au- 
thorities, through  the  building  Inspector,  to 
the  lessors,  which  herein  appears,  in  refer- 
ence to  removal  of  the  building  upon  the 
leased  premises  or  the  making  of  tbe  same 
safe,  It  Is  conceded  that  tbe  obligatimi  was 
imposed  upon  the  lessors  to  comply  there- 
.wlth  or  be  visited  with  the  consequences 
of  default.  The  lessors  contend  that,  under 
this  notice,  they  were  obliged  to  remove  the 
building  but  the  dty  authorities  could  not 
require  the  rebuilding.  Let  that  be  conced- 
ed. Upon  that  assumption  they  had  an  elec- 
tion as  to  their  action  in  the  circumstances, 
and  they  elected  that  the  dangerous  walls 
should  be  removed  and  safe  walls  built  In 
their  place.  As  to  this  they  made  no  qnes- 
tlcNQ.  The  only  question  made  was  whether 
tbe  expense  of  such  removal  and  rebuilding 
should  be  borne  by  themselves  or  the  lessees. 
They  also  elected  that  the  rebuilding  should 
be  done  in  such  way  as  to  enable  the  lessees 
to  cany  out  their  contract  for  adding  the 
repairs  covered  by  the  specifications  which 
accompanied  tbe  lease.  This  appears  from 
their  answer  to  lessees'  bill  in  which  It  ai>- 
pears,  from  reference  thereto  and  recitals 
therefrom  already  made;  they  admit  the 
agreement,  lease,  and  spoclflcations  as  the 
appellants  alleged  these  and  deny  that  they 
prevented  or  sought  to  prevent  the  carrying 
out  of  the  ccmtract,  but,  on  the  contrary, 
aver  that  the  appellants  "were  not  only  at 
lll>erty  to  make  repairs  and  alterations,  and 
otherwise  comply  with  the  specifications," 
but,  under  their  covenant,  "were  bound  so  to 
do,"  and  further,  that  "their  desire  has  been 
to  see  the  property  placed  in  a  condition 
where  it  wonld  Immediately  produce  reve- 
nue." In  addition  to  this  the  answer,  after 
reciting  the  agreement  Incorporated  therein 
which  has  already  been  set  out,  averred 
"that,  by  a  fair  and  proper  construction  of 
this  agreement,  the  lessees  are  bound  to 
make  all  changes  and  repairs  In  the  build- 
ing specified  In  the  specifications,  or  other- 
wise, and  are  to  conform  to  their  covenant 
to  deliver  the  premises  in  the  same  order  as 
when  received,  the  degree  of  order  being  de- 
fined by  the  lease."  This  answer  was  filed 
under  conditions  from  which  it  appeared 
that  the  appellants  could  not  carry  out  their 
contract  for  doing  the  repairs  covenanted 
for  In  their  lease  nor  enjoy  the  benefits  of 
the  lease  without  the  rebuilding  of  the  con- 
demned part  of  the  structure  on  the  leased 
premises  under  the  building  regulations  of 
tbe  city  of  Baltimore.  Notwithstanding  this 
the  appellees  held  them  to  the  performance 
of  their  part  of  the  contract.  Indicated  that 
they  required  the  rebuilding  to  be  done,  but 
raised  tbe  issue  upon  the  pleadings  whether, 


by  a  fair  construction  of  the  contract  be- 
tween them.  It  did  not  devolve  upon  the  ap- 
pellants to  do  the  same.  With  tbe  issue 
thus  made  in  the  case  there  was  filed  there- 
in on  the  18th  of  April,  1904,  the  agreement 
already  referred  to,  In  which,  as  has  been 
seen,  after  agreement  as  to  certain  subject- 
matter  of  allegation  In  the  bill,  tbe  lessees 
were  authorized  to  "make  actual  entry"  up- 
Mi  the  leased  premises,  and  thus  were  put 
In  position  to  proceed  with  the  carrying  out 
of  the  contract  And  In  which  It  was  fur- 
ther agreed  as  follows:  That  lessees  and 
lessors  should  "keep  memoranda  of  their 
several  claims  under  the  exhibited  agreement 
and  lease  and  account  with  each  other,  and. 
In  case  of  a  disagreement  between  them  as 
to  any  account,  or  the  rendering  or  settle- 
mmt  thereof,  either  party  may  apply  to  this 
court  In  this  cause  to  state  a  proper  account 
thereof."  The  same  day  the  ordw  of  the 
court,  which  has  beoi  recited,  was  passed 
In  which  tbe  court  took  Jurisdiction  In  tbe 
case  "by  consent"  for  the  purpose  of  carry- 
ing out  the  agreement,  and  directed  tbe  les- 
sees to  take  possesslcm  of  the  leased  prem- 
ises "under  the  terms  of  said  agreem«it" 
Then  followed  the  agreement  filed  In  the  pro- 
ceedings on  the  27th  of  May,  1004,  in  which, 
after  permission  given  to  the  lessees  to  make 
such  other  and  further  changes  and  repairs 
in  the  demised  premises  as  tbey  may  think 
reasonable  and  convenient  for  their  use  and 
oijoyment  "of  the  same,  and  providing  that, 
upon  the  execution  of  this  agreement  by  tbe 
lessors,  the  lessees  will  forthwith  pay  tbe 
rent  stipulated  for  the  month  of  April,"  It 
is  agreed  that  the  lessees  shall  "continue 
to  pay  the  rent  stipulated  monthly  according 
to  the  form  of  the  lease,  until  an  account 
shall  be  passed  by  the  court  determining  tbe 
respective  rights  of  the  parties  as  to  any 
claims.  If  any,  to  be  allowed  by  way  of  se^ 
off  or  damage  or  cross-claims  of  the  lessors 
against  the  lessees,  or  of  the  lessees  against 
the  lessors,"  etc.,  and  that  tbe  lessees  will 
advance  tbe  taxes  for  1908  for  tbe  lessors. 
There  Is  significance  in  this  agreement  In  Its 
provision  for  the  payment  of  the  rent  regu- 
larly until  an  account  could  be  bad  as  there- 
in provided  because  tbe  plalntlfTs'  bill  bad 
asked  that  the  repairs  lawfully  required  by 
the  Inspector  of  buildings  might  be  made 
under  the  protection  of  the  court,  that  an 
account  be  stated  "from  time  to  time"  be- 
tween the  parties,  and  that  they  might  have 
the  benefit  of  set-off  on  account  of  said  re- 
pairs against  tbe  rent  agreed  to  be  paid. 
The  agreement  for  advance  of  taxes  also 
showed  consideration  for  the  arrangement 
that  was  provided.  Upon  the  face  of  it,  in 
connection  with  tbe  considerations  referred 
to,  tbe  agreement  bears  evidence  of  being  an 
accommodation  between  the  parties  pend- 
ing tbe  question  of  whose  was  the  legal  lia- 
bility for  the  repairs  required  by  the  pro- 
ceedings of  the  inspector  of  buildings,  and 
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this  is  strengthened  by  the  further  confiidera- 
tion  that  that  was  the  only  matter  open  for 
account  between  the  parties  at  the  time. 
From  the  state  of  case  here  presented,  It 
appears  that  the  appellees  (lessors)  exacted 
of  the  appellants  (lessees)  the  removal  and 
rebuilding  of  the  condemned  part  of  the 
leased  premises  upon  the  claim  that  the  obli' 
gation  to  do  this  resulted  from  the  contract- 
ual relations  between  them;  that  the  appel' 
lants  were  compelled  to  do  such  rebuilding 
in  or6et  to  avoid  delay  and  complication  In 
secnrlng  the  benefit  of  their  contract  with 
the  appellees;  that  they,  however,  did  the 
same  protesting  against  their  liability  thore- 
for,  and,  in  seeking  the  relief  prayed  by 
their  bill  In  this  case,  among  other  things, 
they  referred  the  question  raised  by  the  ap- 
pellees, in  the  regard  mentioned,  to  the 
conrt,  and  Invoked  its  Jurisdiction  to  deter- 
mine the  same;  that  tiie  court,  by  Its  ex- 
press order,  on  consent  of  parties,  retained 
Jurisdiction  over  such  question;  and  that  in 
this  the  appellees  acquiesced  as  shown  by 
the  agreements  of  the  19th  of  April  and  27th 
of  May,  1904,  and  upon  the  consideratl(ms 
appearing  in  those  agreements.  We  have 
seen  that  there  was  no  obligation  implied  by 
law  or  created  by  contract  requirhig  the  ap- 
pellants to  do  the  repairs  and  rebuilding 
here  in  dispute,  and  It  has  been  argued  that 
in  doing  the  same  they  were  in  the  position 
of  volunteers  and  so  disentitled  to  recover 
the  claim  they  here  make  on  that  grotind. 
Tinder  the  circumstances  here  appearing.  It 
won  Id  seem  to  be  clear  that  the  appellants 
are  not  In  the  position  of  volunteers.  They 
nrgne  rather  in  the  position,  in  effect,  of  hav- 
log  incnrred  the  expenses  in  dispute  at  the 
request  of  the  appellees  and  the  liability  of 
the  parties  ought  to  be  determined  according- 
ly. The  allowance  by  the  auditor  of  the  ex- 
penses Incurred  by  the  appellants  as  against 
the  appellees  in  doing  the  removal  and  re- 
building in  question,  including  employment 
of  contractors  and  architects,  made  necessary 
and  proper  In  the  ease,  in  complying  with 
the  municipal  building  regulations,  was  prop- 
er, but  beyond  this  the  allowance  ought  not 
to  go.  Things  done  at  the  discretion  of  the 
appellants,  if  done  without  previous  con- 
sultation with  the  appellees  or  their  agent, 
or  their  subsequent  ratification,  are  not  prop- 
er to  be  allowed.  For  that  reason,  the  al- 
lowance for  fire  shutters  In  the  auditor's 
account  In  question  seems  not  to  be  a  proper 
allowance,  as  the  testimony  shows  that  these 
were  not  required  by  the  building  regula- 
tions, but,  as  expressed  in  the  testimony 
were  supplied  as  "a  matter  of  Insurance." 

The  decree  of  the  court  below  will  be  re- 
versed, and  the  cause  be  remanded  to  be 
proceeded  with  In  accordance  with  the  views 
of  this  court. 

Decree  reversed  with  costs  to  the  appel- 
lants, and  cause  remanded  for  proceedings 
in  conformity  with  the  opinion  of  this  court. 


JOnNSON  V,   SAFE   DHPOSIT   ft  TEUST 
CO.  OF  BALTIMORE. 

(Court  of  Appeals  of  Maryland.    Dec.  20,  1906.) 

InSAHS   PKaSOHS— GUABDIANSHIP— DiSOHABOK 
or  CyOinilTTElE— EVIDENCK. 

Under  the  rule  that,  tor  the  assumption  or 
oontinned  maintenance  of  control  by  a  court  of 
chancer;  over  the  person  and  estate  of  one  al- 
leged to  be  of  unsound  mind,  it  is-  not  neces- 
sary to  prove  the  entire  absence  of  reason, 
understanding,  or  memory,  but  only  to  show 
incapacity  to  contract,  evidence  held  sufiScient 
to  sustain  an  order  dismissing  a  petition  for  the 
discharge  of  the  committee  of  the  person  and 
estate  of  a  person  of  unsound  mind. 

Appeal  from  Circuit  Court  of  Baltimore 
City;    Henry  Stodtbridge,  Judge. 

Petition  by  Oreenleaf  Johnson,  Jr.,  for 
the  discharge  of  the  Safe  Deposit  &  Trust 
Company  of  Baltimore  as  committee  of  his 
person  and  estate.  From  an  order  dismissing 
the  petltlmi,  petitioner  appeals.    Affirmed. 

Argued  before  McSHBRRY,  C.  J.,  and 
BOYD,  PEARCE,  JONES,  and  BURKE,  JJ. 

John  V.  L.  Flndlay,  for  appellant  Harry 
N.  Baetjer  and  Charles  McHenry  Howard, 
for  appellee. 


PBARCE,  J.  In  July  1904,  Greenleaf  John- 
son, Jr.,  was.  In  due  form  of  law,  found  by 
a  Jury  ta  be  "of  unsound  mind,  so  that  he 
is  not  capable  of  the  government  of  himseli' 
or  the  management  of  his  estate,"  and  the 
Jury  also  found  that  he  was  seised  of  a  large 
and  valuable  real  and  personal  estate,  and 
that  his  nearest  of  kin  were  bis  wife  and 
two  children,  a  daughter  and  a  son.  This  In- 
quisition was  duly  confirmed,  and  the  Safe 
Deposit  &  Trust  C!ompany  of  Baltimore  was 
appointed  committee  of  the  person  and  es- 
tate of  the  said  Johnson.  These  proceedings 
were  founded  upon  the  petition  of  Joseph  T. 
Deal,  president  of  the  Oreenleaf  Johnson 
Lumber  Company,  in  which  Mr.  Johnson  was 
interested,  supported  by  the  affidavits  of  Dr. 
Randolph  Wlnslow,  his  neighbor  and  attend- 
ing physician,  and  of  Dr.  Edward  N.  Brush, 
who  had  examined  him  with  reference  to  that 
proceeding.  In  February  1900,  Mr.  Johnson 
filed  in  that  case  a  petition,  ailing  that  his 
committee  had  never  exercised  any  author- 
ity or  coutrol  over  his  person,  and  had  con- 
fined Its  attention  to  the  control  and  manage- 
ment of  his  estate,  and  that,  whatever  may 
have  been  his  mental  condition  when  he  was 
adjudicated  non  compos  mentis,  he  was  then 
"sane,  and  of  sound  mind,  memory,  and  un- 
derstanding, and  entirely  able  to  take  charge 
of  and. manage  his  estate,"  and  he  prayed 
that  said  committee  might  answer  bis  peti- 
tion, and  that  the  decree  appointing  said 
committee  should  be  annulled  and  set  aside, 
the  committee  be  discharged,  and  he  be  re- 
stored to  his  full  personal  liberty  and  to  the 
full  right  to  control  and  manage  his  estate. 
This  petition  was  supported  by  the  affidavits 
of  Dr.  Norman  F.  Hill  and  Dr.  Henry  M. 
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Thomas,  the  former  being  for  three  years 
past  his  family  physician,  and  the  latter 
having  recently  examined  him  for  the  pnr^ 
pose  of  testing  his  sanity;  also  by  the  afflda- 
Tlts  of  Rev.  P.  A.  Hellman,  his  pastor,  and 
of  Messrs.  Samuel  W.  Begester,  Howard  Cas- 
sard,  Rol)ert  Andrews,  and  J.  S.  Ditch,  all  of 
whom  declared  their  belief  that  he  was  enr 
tlrely  sane  and  competent  to  manage  his 
atTairs.  The  committee  answered  this  peti- 
tion, admitting  that  It  had  not  undertaken  to 
exercise  any  control  over  his  person,  and  al- 
leging that  it  had  no  knowledge  of  his  mental 
condition  or  of  the  management  of  his  af- 
fairs, prior  to  its  appointment,  but  that  since 
that  time,  the  result  of  its  opportunities  for 
obseryatlon  induced  the  belief  that  no  mate- 
rial change  had  occurred  in  his  condition, 
that  It  had  no  purpose  or  desire  to  resist  the 
discbarge  of  the  committee  further  than  its 
discharge  of  duly  to  the  court  might  require, 
and  suggested  that  the  testimony  to  be  pro- 
duced be  tatcen  In  open  court,  and  the  peti- 
tioner be  there  examined,  and  It  was  so  taken 
before-  Judge  Stockbridge,  who,  after  argu- 
ment, dismissed  the  petition  and  from  that 
order  this  appeal  Is  taken. 

We  find  no  occaslcm  to  make  any  extended 
examination  of  the  law  governing  such  cases, 
but  It  may  be  properly  observed  that,  for  the 
assumption  or  continued  maintenance  of  con- 
trol by  a  court  of  chancery  over  the  person  and 
estate  of  one  alleged  to  be  of  unsound  mind, 
proof  of  the  entire  absence  of  reason,  un- 
derstanding, or  memory  is  not  required.  In 
Colgate  D.  Owlngs'  Case,  1  Bland,  386,  17 
Am.  Dec.  311,  the  chancellor  said:  "Under 
the  generic  legal  term  'non  compos  mentis' 
Is  comprehended  every  species  of  mental  de- 
rangement which  Incapacitates  a  man  from 
assenting  to,  or  making  a  legal  contract" 
And  In  Greenwade  v.  Greenwade,  43  Md. 
315,  this  court  said:  "The  term  "non  compos 
mentis'  used  by  the  Code,  embraces  not  only 
lunatics  and  idiots,  but  all  persons  of  un- 
sound mind."  In  all  jurisdictions,  both  In 
England  and  In  this  country  the  disposition 
of  the  courts  is  towards  the  establishment  of 
a  rule,  which,  whilst  jealously  guarding 
against  the  Invasion  of  rights  of  person  and 
property  under  the  guise  of  such  proceedings, 
will  afford  protection  to  the  person  himself 
and  to  his  family  dependent  upon  him,  where 
any  species  of  mental  unsoundness  is  clearly 
shown  to  Incapacitate  bim  from  protecting 
him  and  them  against  his  own  weakness  or 
the  artifice  of  others.  In  Ex  parte  Cranmer, 
12  Vesey,  Jr.,  454,  Lord  Erksine  said:  "The 
inquiry  is  whether  his  capacity  Is  of  that 
kiud  that  fits  him  for  the  government  of 
himself  and  the  management  of  his  affairs." 
In  Ke  Mary  Ann  Llndsey,  43  N.  J.  Eq.  9,  10 
Atl.  549,  it  Is  said:  "The  unsoundness  of 
mind  which  will  justify  proceedings  under 
a  Lx>umi1sslon  In  lunacy  is  such  as  to  deprive 
the  person  of  ability  to  manage  his  estate." 
And  in  Gray  v.  Obear,  69  Ga.  675:  "One  may 
be  BO  unsound  in  mind  as  to  be  sent  to  an  In- 


sane asylum,  another  as  to  hare  a  gnardlanr 
for  his  person  as  well  as  his  estate,  and  a 
third  only  to  require  a  guardian  for  his  prop- 
erty to  see  that  It  Is  not  wasted."  Chancell<» 
Bland,  In  Colgate  D.  Owlngs'  Case,  1  Bland, 
980,  recognizes  that  the  law  takes  Into  ac- 
count, not  only  the  right  of  the  party  him- 
self to  have  his  property  safeguarded,  but 
the  right  of  his  family  to  a  suitable  mainr 
tenance  out  of  his  estate,  for  he  says:  "It 
Is  in  execution  of  this,  his  own  right,  and  In 
fulfillment  of  this,  bis  dnty  to  his  family, 
that  the  court  of  chancery  has  always  act- 
ed, in  taking  care  of  persons  who  are  n<m 
compos  mentis,  and  their  estates.  For  the 
court  Is  bound.  In  behalf  of  the  state,  to  keep 
the  lunatic,  bis  wife,  children,  and  household 
with  the  profits  of  his  land  and  estate,  and  to 
apply  the  whole  to  their  use."  These  prin- 
ciples, primarily  applicable  to  the  confirma- 
tion of  inquisitions,  apply  with  added  force 
to  petitions  to  sapersede  such  inquisitions. 
The  finding  of  a  jury  In  such  case  Is  prima 
facie  proof  of  continuing  Incapacity,  and  to 
warrant  the  discharge  of  the  committee  there 
must  be  dear  and  satisfactory  proof  that  the 
party  has  been  restored  to  mental  soundness, 
and  it  cannot  escape  observation  that  much 
of  the  proof,  and  the  greater  part  of  the  ap- 
pellant's argument,  is  directed  rather  to  tbe 
^ort  to  show  that  he  has  never  be«i  of  un- 
sound mind,  than  to  show  he  lias  since  been 
restored. 

We  Lave  carefully  read  and  considered  all 
the  testimony  In  the  case  which  presents 
only  a  question  of  fact,  depending  upon  the 
proof.  All  of  the  witnesses  produced  for  tbe 
petitioner,  except  Drs.  Hill  and  Thomas,  tes- 
tify as  acquaintances  and  friends,  and  in 
general  terms,  to  their  belief  that  he  is  a 
sane  man.  Rev.  Hellman  says  he  has  noticed 
no  particular  change  in  him  during  nine 
years  that  he  has  known  him,  and  apparently 
bases  his  belief  upon  tbe  fact  that  Mr.  John- 
son is  shown  to  be  a  man  of  amiable  char- 
acter and  high  morals,  and  consistent  and 
faithful  in  his  church  duties.  Mr.  Regester 
expressed  the  same  belief  derived  from  casual 
conversations  with  him,  and  has  never  seen 
any  diange  in  him  during  his  whole  acquaint- 
ance of  25  or  30  years.  Mr.  Andrews  had 
known  him  about  seven  years,  and,  referring 
to  general  conversations  with  him,  said :  "It 
seems  to  me  his  mind  is  all  right"  The  testi- 
mony of  Mr.  Ditch  and  Mr.  Hanson  was  of 
tbe  same  general  cliaracter,  as  was  Mr. 
Rupp's,  also,  except  that  the  latter  referred 
to  a  transaction  in  1902,  two  years  before 
this  inquisition  was  taken.  In  which  Mr.  John- 
son wanted  to  build  a  structure  for  his  ma- 
chinery, but  under  Mr.  Rupp's  advice  and 
persuasion  bought  some  lots  for  the  purpose 
which  were  afterwards  sold  by  his  committee 
at  a  good  advance.  If  this  has  any  sig- 
nificance, however,  it  proves  rather  the  good 
judirnicnt  of  Mr.  Rupp,  than  of  Mr.  Johnson. 
Dr.  Hill,  tbe  petitioner's  family  physician 
for  the  past  three  years,  says,  "From  bis 
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general  tone  of  coDyersation  I  sbould  think 
be  waa  perfectly  able  and  competent  to  at- 
tend to  his  business,"  but  that  he  had  never 
examined  him  for  the  purpose  of  determining 
bis  sanity.  Dr.  Thomas,  a  specialist  In  ner- 
vous diseases,  made  three  or  four  examina- 
tions with  a  view  to  judge  of  his  sanity  and 
says  he  believes  him  to  be  sane,  that  he 
thought  he  appreciated  the  value  of  money 
and  understood  a  contract  He  said  Mr. 
Johnson  told  him  he  had  had  some  sort  of 
convulsive  attadcs,  but  did  not  mention  the 
name,  and  was  not  very  clear  how  long 
sini-e  he  had  these.  He  said  that,  as  a  gen- 
eral tblnjT,  mental  Impairment  followed  epi- 
lepsy. Dr.  Winslow,  Dr.  Preston,  and  Dr. 
Bnish  all  concurred  In  the  opinion,  from  their 
knowledge  and  examination  of  Mr.  Johnson, 
that  he  was  not  of  sound  mind.  Dr.  Winslow 
said  he  had  never  seen  him  in  an  attack  of 
epilepsy,  but  that  it  was  well  known  he  suf- 
fered from  them,  and  that  he  was  constrained 
to  say  he  did  not  consider  him  capable  of 
making  a  valid  contract.  Dr.  Preston,  a  spe- 
cialist in  nervous  and  mental  diseases,  and  a 
member  of  the  state  lunacy  board,  had  ex- 
amined Mr.  Johnson  several  times  shortly 
before  the  Inquisition  was  taken,  and  heard 
his  testimony  before  Judge  Stockbrldge  under 
this  petition,  and  he  said  he  could  discover 
no  diange  or  Improvement  In  his  condition, 
and  that.  In  his  opinion,  he  was  incapable  of 
making  a  valid  contract  or  of  managing  his 
own  affairs,  that  he  found  him  Incapable  of 
coherent  thought,  or  memory,  that  his  disor- 
der might  be  termed  confusional  insanity, 
and  that  the  tendency  of  such  a  case  Is  to 
degenerate.  Dr.  Brush,  whose  business  Is  the 
care  of  insane  persons  and  who  examined 
Mr.  Johnson  In  1904,  concurred  in  the  views 
of  Dr.  Preston,  and  said  that  Mr.  Johnson's 
testimony  on  the  stand  recalled  his  inter- 
views with  him  in  1904,  especially  In  the  de- 
ficiencies of  his  memory,  whldi  were  very 
marked,  and  that  the  symptoms  which  he 
exhibited  in  1904  and  while  on  the  stand  In 
this  case,  were  consistent  with  and  frequent- 
ly resulted  from  epilepsy.  Mr.  Boyce  de- 
scribed an  occasion  since  1904  in  which  he 
saw  Mr.  Johnson  upon  the  street  suffering 
from  an  attack  of  some  sort,  when  he  did  not 
know  and  could  not  tell  where  he  was,  and 
also  told  of  another  occasion  about  six  months 
before  that  time  when  Mr.  Johnson  gave 
him  an  account  of  an  alleged  assault  made 
by  him  on  his  stepmother,  in  which  be  said 
he  did  not  nse  a  knife  as  reported,  and  that 
he  bad  brass  knuckles  at  the  time,  but  he 
took  second  thought  and  threw  them  away. 
If  there  were  nothing  more  in  the  case  it 
woald  be  exceedingly  difficult  to  find  satis- 
factory ground  for  discharging  this  commit- 
tee. But  In  a  proceeding  to  supersede  an 
Inqnlsltlon,  the  anthoritles  properly  require 
the  petitioner  to  be  present  In  person  that 


the  tribunal  In  charge  may  be  aided  by  its 
own  observation  of  his  appearance  and  con- 
duct. 10  Enc.  PI.  &  Pr.  1210.  Mr.  Johnson 
was  present,  and  was  called  for  the  respond- 
ent. He  was  examined  at  some  length  and 
was  shown  six  letters  purporting  to  have 
been  written  by  him  to  Jos.  T.  Deal  and  to 
the  Safe  Deposit  &  Trust  Company  between 
December  23,  1904,  and  January  6,  1905.  It 
would  serve  no  useful  purpose  to  discuss 
these  letters,  nor  to  detail  his  testimony,  but 
his  examination  upon  these  letters  discloses 
a  want  of  memory  which  cannot  be  recon- 
ciled with  ordinary  capacity  for  the  affairs 
of  life.  Some  of  these  letters  in  themselves 
are  very  persuasive  of  a  disordered  mind. 
He  admitted  the  several  signatures,  but  could 
not  rememl)er  when  or  why  they  were  wrl1> 
ten,  or  anything  about  them,  except  that  he 
knew  he  had  written  to  the  Safe  Deposit 
Company  such  a  letter  as  that  shown  him 
dated  January  6,  1905,  referring  to  his  re- 
moval to  Philadelphia.  It  referred  to  the 
fact  that  he  had  made  oath  In  Philadelphia 
that  he  was  a  resident  of  that  city,  and 
therefore  demanded  that  the  Safe  Deposit 
Company  sbould  no  longer  Interfere  with 
his  affairs.  But  he  could  not  remember 
whether  he  did  take  such  an  oath,  or  whether 
he  ever  went  before  any  officer  for  that  pur- 
pose, but,  as  the  letter  said  he  did,  he  must 
have  done  so,  though  he  did  not  know  where 
he  went,  or  before  what  officer,  or  what  was 
the  nature  of  the  oath,  and  this  although 
the  obvious  purpose  In  his  mind  at  the  time 
was  thereby  to  regain  possession  of  his  prop- 
erty. The  Idle  hope  Inspired  by  this  device, 
and  the  lapse  of  memory  which  followed  ita 
failure,  are  equally  ccmvlnclng  of  the  Im- 
pairment of  his  mental  faculties.  One  of  the 
questions  put  to  him  was,  "What  was  the 
condition  of  your  estate  at  the  time  of  the 
appointment  of  the  Safe  Deposit  Company  as 
your  committee?"  and  there  could  be,  in  our 
judgment,  no  more  convincing  evidence  of  a 
disordered  mind,  and  of  Incapacity  to  man- 
age the  ordinary  affairs  of  life,  than  In  bla 
rambling,  Incoherent,  and  unintelligible  reply 
to  an  ordinary  business  question. 

The  Circuit  Court  had  the  benefit  of  ob- 
serving the  petitioner  and  listening  to  his 
testimony  as  It  was  delivered,  and  promptly 
dismissed  the  petition  the  same  day  the 
stenographic  report  of  the  testimony  was  filed 
and  the  arguments  were  made.  There  can  be 
no  exercise  of  judicial  power  more  gratifying 
to  a  judge  than  the  restoration  of  personal 
liberty  and  property  rights  to  one  who  has, 
by  the  dispensation  of  Providence  been  de- 
prived of  them,  when  there  is  proper  proof 
of  restored  reason,  but  there  is  no  other  foun- 
dation for  the  exercise  of  this  pow«:.  The 
order  of  the  court  below  must  be  affirmed. 

Order  affirmed,  costs  above  and  below  to 
be  paid  out  of  the  estate. 
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PRESTON  et  al.  ▼.  WOODLAND. 

(Court  of  Appeals  of  Marrland.    Dec.  20,  1906.) 

Building  and  Loan  Associations— Insol- 
vency or— Receivers — Loans  —  Mobtoaoes 
— FoBKCLOSUKB— Set-Ofp  ov  Duks  Paid. 
A  mortage  given  to  a  bnilding  aB80ciati(« 
by  a  borrowing  8to<&holder  which  called  for  the 
payment  of  certain  specified  "dues"  or  monthly 
installmenta,  premiums,  and  interest,  contaiDed 
a  covenant,  re<]uiring  the  mortgagor  to  make 
payments  therein  called  for  "until  the  stock  be- 
comes fully  matured  and  of  the  value  of  .flOO 
per  share.  Beld,  that  where  the  association 
became  insolvent,  and  its  affairs  were  pluccd  in 
the  hands  of  receivers,  the  mortgagor  was  en- 
titled to  set-off  against  the  debt,  not  only  the 
premium  and  interest,  but  also  the  dues  paid 
by  him  under  the  mortgage. 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Henry  Stockbrldge,  Judge. 

Petition  by  John  W.  Woodland  against 
James  H.  Preston  and  others,  for  an  order 
requiring  the  release  of  a  certain  mortgage. 
From  an  order  granting  plalntlfTs  petition, 
defendants  appeal.     Afl3rmed. 

Argued  before  McSHERRT,  C.  J.,  and 
BRISCOE,  BOYD,  PEARCE,  SCHMUCKER, 
JONES,  and  BURKE,  JJ. 

Enoch  Harlan  and  S.  S.  Field,  for  appel- 
lants.   Alexander  H.  Robertson,  for  appellee. 

SCHMUCKER,  J.  Tbere  Is  but  one  ques- 
tion raised  by  this  appeal.  It  Is  whether, 
when  a  building  association  has  become  in- 
solvent and  Is  In  process  of  liquidation,  one 
of  its  members  wbo  owes  It  a  mortgage  debt 
may  set  off  against  the  debt,  not  only  the 
premium  and  interest,  but  also  the  dues  there- 
tofore paid  by  him  under  the  mortgage. 

No  controversy  exists  as  to  the  facts  of  the 
case,  of  which  an  agreed  statement  appears 
In  the  record.  The  facts  material  to  the  ques- 
tion brought  up  by  tbe  appeal  are  as  follows : 
The  Colonial  Savings  &  Investment  Associa- 
tion of  Baltimore  City  was  incorporated  on 
April  19,  1897,  under  tbe  provisions  of  article 
23,  §  20,  cl.  B,  of  the  Code  of  Public  General 
Laws,  relating  to  building  or  homestead  asso- 
ciations. It  continued  la  operation  until 
December  28,  1905,  when  It  was  Judicially 
declared  insolvent  and  placed  In  the  bands 
of  tbe  appellants,  as  receivers,  for  liquida- 
tion by  a  decree  of  tbe  circuit  court  of  Balti- 
more City.  It  bad  an  authorized  capital 
stock  of  250,000  shares  of  tbe  par  value  of 
$100  eacb.  According  to  tbe  general  scheme 
of  the  association,  as  disclosed  by  tbe  record, 
subscribers  to  Its  stock  had  tbe  option  of 
paying  for  It  In  cash  at  Its  face  value,  or  by 
tbe  payment  of  specified  monthly  install- 
ments, called  "dues"  until  its  maturity ;  1.  e., 
until  the  assets  of  tbe  association  made  the 
stock  worth  $100  per  share.  The  holders  of 
full  paid  shares  were  subject  to  no  further 
assessments,  and  received  dividends  at  the 
fixed  rate  of  8  per  cent,  per  annum.  The 
holders  of  installment  shares  received  no 
dividends,  but  their  stock  was  to  be  credited 
with  a  proper  share  of  the  earnings  of  the  as- 


sociation. Each  stockbolder  was  entitled 
to  borrow  upon  mortgage  or  other  satisfactory 
security  from  tbe  association,  when  it  bad 
funds  on.  band,  $100  on  each  share  of  bis 
stock.  On  such  loans,  the  borrowing  stock- 
holder was  required  to  pay,  in  monthly  in- 
stallments. Interest  at  the  rate  of  6  per  cent 
per  annum  and  a  premium  at  tbe  same  rate. 
If  the  borrower's  stock  was  installment  stock, 
he  was  required  In  addition  to  pay  the  month- 
ly dues  on  It.  Every  member  was  entitled 
to  one  vote  at  meetings  of  tbe  association 
for  each  share  of  stock  held  by  blm,  except 
that  no  member  wbo  was  indebted  to  tbe 
association  could  vote  upon  any  question  af- 
fecting its  claim  against  blm.  On  April  30, 
1898,  Harry  E.  Forwood,  being  the  owner  of 
18  installment  shares  in  tbe  association,  re- 
ceived a  loan  thereon  from  it  of  $1,800,  which 
he  secured  by  a  mortgage  on  a  house  and 
lot  on  Druid  Hill  avenue.  He  continued  to 
pay  tbe  Interest,  premium,  and  dues  called 
for  by  tbe  mortgage  until  July,  1900,  when 
tbe  appellee,  John  W.  Woodland,  acquired 
title  to  the  house  and  lot  subject  to  tbe 
mortgage;  the  payment  of  which  he  agreed 
to  assume.  Woodland  thereafter  paid  tbe 
sums  called  for  by  tbe  mortgage  until  Novem- 
ber, 1904,  after  which  he  refused  to  make 
further  payments.  It  does  not  appear  from 
tbe  record  that  the  18  shares  of  stock  In  the 
association  were  ever  assigned  to  Woodland, 
and  the  account  of  the  mortgage  debt  on  its 
books  seems  to  have  always  been  k^t  In  tbe 
name  of  Forwood*  After  the  receivers  for 
the  association  had  been  appointed,  and  tbe 
Forwood  mortgage  had  come  to  their  bands, 
Woodland  filed  a  petition  in  the  receivership 
case  in  the  circuit  court,  averring  that  the 
whole  of  tbe  mortgage  debt  had  been  fully 
paid  and  satisfied  and  be  was  entitied  to 
tiave  the  mortgage  released,  and  praying  for 
an  order  requiring  the  receivers  to  release  it. 
The  receivers  answered  the  petition,  denying 
that  the  mortgage  debt  bad  been  paid,  and  as- 
serting that  a  balance  was  still  due  thereon 
which  should  be  paid  in  order  to  entitie  tbe 
petitioner  to  the  release  of  mortgage  for 
which  he  prayed.  The  issue  upon  this  peti- 
tion and  answer  and  tbe  testimony  taken 
thereunder  having  been  beard,  the  circuit 
court  passed  tbe  order  appealed  from,  direct- 
ing the  receivers  to  execute  and  deliver  to 
Woodland  a  release  of  the  mortgage.  It  la 
admitted  that  the  total  payments  made  as  in- 
terest, premium,  and  dues,  amount  to  more 
than  tbe  mortgage  debt,  with  Interest  at  6  per 
cent,  and.  If  credit  be  allowed  for  all  of  them, 
the  mortgage  debt  has  been  fully  paid ;  but,  if 
a  proportionate  share  of  the  losses  sustained 
by  the  association  be  charged  against  tbe 
dues  paid,  there  will  be  a  balance  due  upon 
the  mortgage.  The  counsel  for  the  appellant 
receivers  contended  before  us  with  skill  and 
plausibility  that.  Inasmuch  as  the  association 
was  a  mutual  one,  each  shareholder  should  be 
obliged  to  bear  his  share  of  its  losses,  and  tbe 
fact  that  a  shareholder  was  also  a  borrower 
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did  not  release  him  from  this  obligation; 
and  tbat,  therefore,  to  allow  credit  for  all 
payments  made  under  the  mortgage  in  qnes- 
tion  without  any  deduction  for  losses  would 
operate  as  an  unjust  preference  of  the  18 
shares  upon  which  the  mortgage  loan  was 
made,  and  would  be  Inequitable  to  the  other 
stodcholders.  A  number  of  decisions  of  both 
state  and  federal  courts  were  cited,  which 
tended  strongly  to  support  the  appellants'  con- 
tention. 

We  do  not  further  notice  or  discuss  the  au- 
thorities thus  cited  by  the  appellant,  because 
the  qaestlon  on  which  they  bear  was  settled 
In  this  state  by  the  cases  of  Low  St  Building 
Association  t.  Zucker,  48  Md.  448,  and  Peters 
Bailding  Association  t.  Jaecksch,  61  Md. 
196,  in  each  of  which  the  facts  were  quite 
similar  to  those  now  before  us.  Without  re- 
peating at  length  the  reasoning  of  the  opin- 
ions in  those  cases,  it  is  sufScient  to  say  tbat 
they  were  based  upon  the  ground  that  the 
insolvency  of  the  association  having  rendered 
impossible  the  performance  on  its  part  of  the 
contract  between  It  and  the  mortgagor,  the 
contract,  as  originally  contemplated  between 
the  parties,  was  destroyed,  and  the  liability 
of  the  mortgagor  on  his  mortgage  must  be 
ascertained  in  the  ordinary  way.  It  was 
there  held  that  the  covenant  of  the  mortgagor 
to  pay  his  dues,  interest,  and  premium  peri- 
odically until  the  maturity  of  the  shares  on 
which  he  received  the  loan,  "must  be  taken 
to  have  been  made  in  contemplation  of  the 
fact  that  the  association  should  continue  in 
active  operation  with  a  view  to  effectuating 
the  objects  and  purposes  of  Its  organization 
until  its  accumulations  should  be  sufDcient 
to  enable  it  to  close  Its  operations  upon  the 
basis  of  a  solvent  corporation  according  to 
the  law  under  which  it  was  created.  Other- 
wise there  might  be  no  end  to  the  payment  of 
the  weekly  dues,  and  the  mortgagor  would 
never  be  able  to  redeem  bis  property."  The 
association,  liavlng  by  its  insolvency  rendered 
the  performance  of  the  contract  impossible, 
its  right  to  demand  the  weekly  payments 
ceased,  and  if  the  pajrments  made  up  to 
that  time  by  the  mortgagor  equalled  Its  loan 
to  him  with  legal  interest  he  was  entitled  to 
a  release  of  his  mortgage.  Zucker's  Case  has 
been  cited  and  followed  in  Hampstead  Bldg. 
Ass'n  V.  King,  58  Md.  260,  and  Southern 
Bailding  Ass'n  v.  Price,  88  Md.  165,  41  Atl. 
53,  ^  li.  B.  A.  206,  and  in  other  cases,  and 
its  propositions  may  be  regarded  as  the  set- 
tled lav  of  the  state.  The  covenant  in  the 
mortgage  in  the  present  case  required  the 
mortgagor  to  make  the  payments  therein  call- 
ed for,  "until  the  stock  becomes  fully  ma- 
tured, and  of  the  value  of  $100  per  share." 
Under  Za<^er's  mortgage,  the  payments  were 
to  be  made  "until  the  time  arrives  when  the 
said  body  corporate  shall  have  suflScient 
funds  OD  band  to  pay  the  holders  of  every 
redeemed  share  of  its  stock  the  sum  of  $100, 
clear  ot  all  losses  and  liabilities."    Under  the 
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Jaecksch  mortgage,  the  payments  were  to  be 
made  "until  the  time  should  arrive  when  the 
association  should  have  sufficient  funds  on 
hand  to  pay  the  unredeemed  shareholders  the 
sum  of  |150  on  each  share  held  by  them,  clear 
of  all  losses  and  liabilities."  These  provisions 
of  the  three  mortgages  are  essentially  the 
same;  the  final  clause  "clear  of  all  losses 
and  liabilities"  found  In  two  of  them  having 
no  effect  upon  the  grounds  on  which  the 
court  based  its  decision  In  Zucker's  and 
Jaeckscb's  Cases. 

In  Zucker's  Case  this  court,  speaking 
through  the  late  Judge  Alvey,  said  it  could 
perceive  no  warrant  for  charging  against  each 
share  of  the  mortgagor's  stock  a  proportion- 
ate share  of  the  losses  of  the  association, 
and  further  said  of  such  proposed  charge: 
"The  covenant  In  the  mortgage  does  not  Justi- 
fy it  in  terms,  nor  does  It  authorize  the 
charge  by  any  fair  implication.  The  covenant 
is  to  pay  the  weekly  dues  and  fines  until 
such  time  as  the  association  might  have  a 
sufficient  fund  to  pay  all  of  the  holders  of 
unredeemed  shares  of  stock  the  sum  of  $100 
per  share,  clear  of  all  losses  and  liabilities. 
This,  of  course,  contonplated  the  continued 
existence  and  opo-atlon  of  the  association, 
and  that  It  should  terminate  in  the  regular 
course  and  mode,  as  provided  in  the  articles 
of  association.  It  was  only  in  that  event  that 
the  mortgagors  could  be  required  by  the 
terms  of  this  covmant  to  contribute  to  losses 
and  liabilities  of  the  association,  and  then 
only  by  the  prolonged  or  extended  payment 
of  the  weekly  dues.  Losses  by  the  associa- 
tion are  chargeable  by  virtue  of  this  cove- 
nant in  no  other  way." 

Xpplylng  the  principles  thus  laid  down  to 
the  present  case.  It  results  tbat  the  circuit 
court  correctly  determined  that  the  appellee. 
Woodland,  was  entitled  under  the  circum- 
stances of  the  present  case  to  credit  on  the 
mortage  debt  for  all  payments  of  into'est, 
premiums,  and  dues  which  had  been  made 
under  the  mortgage.  We  will,  therefore,  af- 
firm the  order  appealed  from. 

Order  affirmed,  with  costs. 


NORTHERN   CENT.   BY.   CO.  V.   CANTON 

CO.    OF    BALTIMORE. 
(Court  of  Appeals  of  Maryland.    Dec.  19, 1906.) 

1.  Railboads  —  Rights  of  Wat  — Lbases— 
CoNSTBDcnoN— Tbacks  in  Stbeets. 
Defendant  cmnpany,  being  the  owner  of 
certain  land  available  for  railroad  terminal 
facilitiea  which  had  been  platted,  leased  certain 
portions  thereof  to  plaintiff  railroad  company 
specifically  described.  The  most  of  the  streets 
shown  on  the  plat  not  having  been  opened,  the 
lease  provided  that  the  lessee  miicht,  without 
any  interference  from  the  lessor,  make  any  con- 
nections by  means  of  railway  tracks  between 
the  parcels  of  land  so  leased  and  the  tracks  of 
the  U.  Railroad  Company,  and  that  the  lessee 
might  lay  two  tracks  "on  Eleventh  avenue  be- 
tween Twelfth  and  Thirteenth  streets"  to  make 
such  connection.  The  lessor  also  covenanted 
that  none  of  the  avenues  or  streets  laid  down 
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on  the  plat  of  the  Irasor'a  property,  throagh 
the  parrels  of  ground  so  leased,  except  three 
streets,  includiog  T\«'elfth  avenue,  should  ever 
be  opened  by  the  lessor  or  Its  assigns  without 
the  assent  of  the  lessee,  the  lessor  thereby  aban- 
doning all  such  parts  of  streets  and  avenues  bo 
marked,  "except  the  streets  and  avenues  except- 
ed as  aforesaid.*'  Held,  that  the  lessee  under 
the  lease  acquired  no  right  to  lay  and  maintain 
tracks  across  Twelfth  avenue. 
2.  Same— Acquisition  of  Right. 

Where  a  railroad  company  acquired  no 
rights  to  lay  tracks  in  a  projected  street,  shown 
on  a  plat  of  certain  real  estate,  under  a  lease 
of  a  portion  tberfsof,  it  could  only  acquire  such 
right  by  condemnation  or  by  agreement  with  the 
owners  of  the  land. 

SEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  41,  Railroads,  It  140-143.] 

8.  Injunction— Mandatobt  Wkit— Removal 
07  Railboad  Tbaoks  vbou  Pbojkcikd 
Stbeet. 

Where  a  railroad,  without  anthorlty,  laid 
5  sets  of  trades  across  a  projected  street  under  a 
license  from  the  owner  of  the  land,  and  there- 
after, without  further  authority,  placed  10  ad- 
ditional tracks  across  such  street,  together  with 
certain  switch  points  therein,  the  landowner 
was  entitled  to  a  mandatory  injunction  to  com- 
pel the  removal  of  such  additional  tracks,  etc 
[Ed.  Note. — For  cases  la  point,  see  Cent.  Dig. 
vol.  27,  Injunction,  {  4.] 

Appeal  from  Circuit  Court,  Baltimore  Coun- 
ty, in  Equity;  Frank  I.  Duncan,  Judge. 

Suit  by  the  Canton  Company  of  Baltimore 
against  the  Northern  Central  Railway  Com- 
pany. From  a  decree  in  favor  of  complain- 
ant, defendant  appeals.    Affirmed. 

Argued  before  McSHBRRY,  C.  J.,  and 
BOYD,  PEARCH,  8CHMUCKEU,  JONES, 
and  BURKE,  JJ. 

Bernard  Carter,  for  appellant  Edgar  H. 
Gans  and  Arthur  George  Brown,  for  appellee. 

BURKE,  J.  On  the  Ist  day  of  October, 
1873,  a  lease  was  made  between  the  Canton 
C/Ompany  of  Baltimore,  a  body  corporate, 
and  the  Northern  Central  Railway  Company, 
by  which  several  tracts  of  land,  comprising 
in  all  about  70  acres,  were  demised  by  the 
Canton  Company  to  the  railroad  company  for 
the  term  of  99  years,  upon  the  annual  rent 
of  $15,000,  payable  in  half  yearly  installments 
of  $7,500  on  the  1st  days  of  April  and  October 
in  each  year  during  the  continuance  of  the 
lease.  The  Northern  Central  Railway  Com- 
pany appealed  from  the  decree  of  the  lower 
court,  and  the  principal  question  which  the 
appeal  presents  is  this:  Has  the  Northern 
Central  Railway  Company^  the  right,  by  vir- 
tue of  that  lease,  to  lay  and  maintain  railroad 
tracks,  to  be  used  and  operated  in  connection 
with  its  elevator  No.  3  and  its  ore  pier,  across 
a  certain  avenue  located  upon  the  property 
of  the  Canton  Company,  and  known  as 
"Twelfth  avenue?" 

Before  the  provisions  of  the  lease  are  ex- 
amined, the  facts  and  circumstances  which 
led  to  its  execution  must  be  considered,  be- 
cause they  will  afford  valuable  aid  in  the  dis- 
covery of  the  intention  of  the  parties  and  in 
fixing  their  rights  under  the  lease.  The  Can- 
ton Company,  being  the  owner  of  large  tracts 


of  land  located  partly  in  Baltimore  CSty,  and 
partly  in  Baltimore  county,  caused  the  same 
to  be  platted.  In  the  plan  of  development, 
as  shown  by  the  plat,  there  are  a  number  of 
streets  and  avenues.  The  proposed  streets 
were  to  run  north  and  south,  and  the  avenues 
east  and  west  Clinton  street,  one  of  the 
most  important,  ran  along  the  water  front 
of  the  northwest  branch  of  the  Patapsco  riv- 
er, and,  In  addition,  there  were  shown  upon 
the  map  44  other  streets  running  north  and 
south.  The  avenues,  numbered  1  to  13,  In- 
clusive, ran  east  through  the  property,  begin- 
ning at  Clinton  street  By  far  the  greater 
number  of  these  streets  and  avenues  are  only- 
projections  of  plans  made  by  the  Canton 
Company,  and  have  never  been  actually  open- 
ed. The  evidence  shows  that,  with  the  ex- 
ception of  Clinton  street,  the  only  street 
running  north  and  south  that  has  ever  been 
opened  is  Fourteenth  street,  and  that  of  the 
avenues  running  east  and  west  the  only  ones 
opened  are  First  avenue  to  Fourteenth  street. 
Fifth  avenue  to  Fourteenth  street;  and 
Twelfth  avenue  to  Fourteenth  street.  This 
proi>erty  being  admirably  adapted,  by  rea- 
son of  its  location  along  the  deep  water  of  the 
Patapsco  river,  for  manufacturing,  shipping, 
and  commercial  purposes,  the  Canton  Com- 
pany early  recognized  the  necessity  of  rail- 
road facilities  to  foster  and  develop  these  In- 
dustries, and  accordingly  It  secured  the  in- 
corporation and  construction  of  the  Union 
Railroad  Company  of  Baltimore.  This  road 
was  Incorporated  by  the  act  of  1866,  p.  189, 
c.  110,  and  was  constructed  chiefly  by  the 
flnandal  assistance  afforded  by  the  Canton 
Company,  which  regarded  it  as  an  essential 
factor  In  the  development  of  its  large  landed 
Interests  In  Canton.  By  the  ninth  section 
(page  lO-l)  of  the  charter  it  was  provided 
"that  the  president  and  directors  of  said 
company  shall  be  invested  with  all  the  rights 
and  powers  necessary  to  the  construction  and 
repair  of  a  railroad  from  the  point  known  as 
the  Relay  House  on  the  Northern  Central 
Railroad,  by  way  of  the  Stoney  river  route, 
to  tide  water  at  Canton,  together  with  any 
lateral  road  to  the  city  of  Baltimore,  connect- 
ing therewith,  with  as  many  sets  of  tracks 
as  may  be  deemed  necessary,  not  exceeding 
sixty-six  feet  wide  for  the  graded  surface  ot 
said  road  or  roads,  and  the  said  president  and 
directors  or  a  majority  of  them,  may  cause 
any  contract  or  contracts  to  be  made  between 
said  company,  and  any  person  or  persons  for 
the  construction  of  a  whole  or  any  parts  of 
said  work,  and  said  company  or  its  agents 
may  enter  upon  and  use  any  lands  required 
for  the  construction  of  said  road,  and  its  nec^ 
essary  and  convenient  buildings  and  equip- 
ments, and  to  take  and  use  such  materials 
as  may  be  required  for  construction  or  re- 
pairs." By  section  12  (page  195)  it  was  de- 
clared "that  with  reference  to  the  condemna- 
tion of  land  and  materials,  construction  of 
the  road  and  all  other  matters  not  herein 
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enumerated,  the  powers  of  said  company  shall 
be  the  same  as  those  conferred  upon  the  Balti- 
more and  Ohio  Railroad  Company  by  Its 
charter,  and  the  supplements  thereto."  The 
original  charter  was  amended  by  Acts  1870, 
p.  730,  c.  412.  By  this  act  the  northern  ter- 
minus, as  fixed  by  tae  act  of  1866,  was  chan- 
iSed,  and  was  declared  to  be  at  "a  point  con- 
necting with  the  railroad  of  the  Western 
Maryland  Railroad  Company  at  or  near  the 
northwestern  boundary  of  the  dty  of  Balti- 
more, or  from  the  eastern  terminus  of  the 
tomiel  to  be  constructed  by  the  Baltimore  & 
Potomac  Railroad  Company  in  the  city  of 
Baltimore,  or  from  a  point  on  the  Northern 
Central  Railway,  at  or  near  the  Belvidere 
Bridge,  In  said  city,  to  tide  water  at  Canton." 
The  Union  Railroad  Company  selected  as  Its 
northern  terminus  a  Junction  with  the  North- 
em  Central  Railroad  Company  at  Belvidere 
Bridge  in  the  city  of  Baltimore,  as  provided 
in  Acts  1870,  p.  736,  c.  412,  and,  under  the 
auspices  of  the  Canton  Company,  the  road 
was  practically  completed  to  tide  water  at 
Canton  in  the  year  1873. 

It  is  important  to  notice  the  location  of 
the  lines  of  the  Union  Railroad  on  the  prop- 
erty of  the  Canton  Company.  After  leaving 
Eager  street,  it  runs  into  Ninth  street, 
Canton,  with  a  number  of  branches  leading  to 
the  water  front  west  of  Clinton  street  There 
la  one  branch  that  leaves  Ninth  street 
near  Second  avenue,  and  passes  Into  Thlr- 
teentb  street,  between  Fourth  and  Fifth 
avenues,  and  runs  south  on  Thirteenth  street 
to  and  across  Eleventh  avenue.  At  the 
time  of  its  completion  in  1873,  there  was 
practically  no  manufacturing  or  commer- 
cial Interests  established  at  Canton.  The 
vast  properties  and  Bhipphkg  trade  of  the 
appellant  company  had  no  existence  at  that 
point  and,  while  the  want  of  proper  termi- 
nal facilities  at  Canton  bad  long  been  recog- 
nized as  injurious  to  the  traffic  of  the  North- 
em  Central  Railroad  Company,  no  definite 
plan  of  improvement  had  been  proposed. 
The  Union  Railroad,  being  now  complete,  and 
tbe  Northern  Central  Railroad  Company, 
desiring  to  avail  itself  of  the  opportunity 
thereby  afforded  for  the  establishment  of 
Its  terminals  on  tbe  deep  water  of  the  Pat- 
apoco  and  harbor  of  Baltimore,  entered  into 
the  lease  of  October  1,  1873.  Four  pieces, 
or  parcels,  of  ground  are  embraced  in  the 
lease,  and  are  described  as  follows:  "That 
is  to  say,  for  tbe  first  of  said  pieces  or  par- 
cels: Beginning  at  the  south-west  comer 
or  Intersection  of  Clinton  street  and  Sixth 
aroine,  and  running  thence  southerly,  bind- 
ing on  tbe  west  side  of  Clinton  street,  seven 
hundred  (700)  feet;  thence  westerly,  paral- 
lel to  Sixth  avenue,  seven  hundred  and 
eighty  (780)  feet  to  the  Port  Warden's  line ; 
thence  northerly,  binding  on  the  Port  War- 
den's line,  seven  hundred  (700)  feet  to  Sixth 
avenue;  and  thence  easterly,  binding  on 
tbe  South  side  of  Sixth  avenue  seven  hundred 
and  eighty  (780)  feet  to  the  beginning.    For 


the  second  of  said  pieces  or  parcels:  Be- 
ginning at  the  south-east  corner  or  inter- 
section of  Clinton  street  and  Sixth  avenue, 
and  running  thence  southerly  binding  on  the 
east  side  of  Clinton  SFtreet  seven  hundred 
(700)  feet;  thence  easterly  parallel  to  Sixth 
avenue,  seven  hundred  and  thirty-two  (732) 
feet  to  Third  street;  thence  northerly  bind- 
ing on  tbe  West  side  of  Third  street  seven 
hundred  (7U0)  feet  to  Sixth  avenue;  and 
thence  westerly  binding  on  the  sontb  side 
of  Sixth  avenue  seven  hundred  and  thirty- 
two  (732)  feet  to  the  beginning.  For  the 
third  of  said  pieces  or  parcels:  Binding  on 
the  south  side  of  Twelfth  avenue,  from  the 
east  side  of  Tenth  street  easterly  nine  hun- 
dred and  nlnety-slx  (996)  feet  to  the  west 
side  of  Fourteenth  street  and  extending 
southerly  from  the  south  side  of  Twelfth 
avenue  and  between  the  east  side  of  Tenth 
street  and  the  west  side  of  Fourteenth  street 
to  deep  water.  For  the  fourth  of  said  pieces 
or  parcels:  Beginning  at  the  north-east  cor- 
ner or  intersection  of  Twelfth  avenue  and 
Twelfth  street,  and  running  thence  easterly 
binding  on  tbe  north  side  of  Twelth  avenue 
four  hundred  and  sixty-eight  (468)  feet  to 
Fourteenth  street,  thence  northerly  on  the 
west  side  of  Fourteenth  street  two  thousand 
and  twentyelght  (2028)  feet  to  Eighth 
avenue,  thence  westerly  on  the  south  side 
of  Eighth  avenue  two  hundred  and  four 
(204)  feet  to  Thirteenth  street;  thence 
southerly  on  the  east  .side  of  Thirteenth 
street  fifteen  hundred  and  eighty-four  (1684) 
feet  to  the  south  side  of  Eleventh  avenue, 
thence  westerly  on  the  south  side  of  Eleventh 
avenue  two  hundred  and  sixty-four  (264)  feet 
to  Twelfth  street;  and  thence  southerly  on 
the  east  side  of  Twelfth  street  four  hundred 
and  forty-four  (444)  feet  to  the  place  of 
beginning."  This  property  was  leased  for  the 
purpose  of  being  improved  and  used  as  the 
terminus  of  the  Northern  Central  Railroad 
Company,  and,  In  order  to  malce  it  effective 
and  adequate  for  that  purpose,  it  became 
necessary  to  provide  for  certain  trackage 
rights  over  tbe  streets  and  avenues  of  the 
Canton  Company's  property  In  connection 
with  the  tracks  of  the  Union  Railroad  Com- 
pany. Tbat  these  provisions  as  to  trackage 
constituted,  In  the  opinion  of  the  parties  to 
tbe  lease,  important  and  essential  stlpu- 
latlons,  cannot  be  doubted.  In  the  very  na- 
ture of  the  case  It  must  have  been  so,  and 
the  carefully  drawn  provisions  In  tbe  lease 
defining  and  limiting  the  rights  of  the  rail- 
road company  in  the  streets  and  avenues, 
and  the  undertaking  on  the  part  of  the  Can- 
ton Company  not  to  open  certain  streets  or 
avenues,  indicate  that  the  minds  of  the  par- 
ties were  definitely  and  specifically  directed 
to  the  consideration  of  such  rights  of  track- 
age as  were  then  deemed  sufficient  for  the 
purix)se  of  the  terminus. 

With  regard  to  the  Clinton  street  lots  pre- 
cise and  definite  provisions  as  to  the  use  of 
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tbe  streets  and  avenues  were  made  as  fol- 
lowa:  "Now  In  consideration  of  the  prem- 
ises, and  of  the  covenants  and  obligations  in 
this  lease  on  the  part  of  tbe  Northern  Cen- 
tral Railway  Company,  the  Canton  Company 
hereby  covenants  with  the  said  Northern 
Central  Railway  Company,  that  It  may  with- 
out any  Interference  on  the  part  of  the  said 
Canton  Company,  make  any  connection  with 
•aid  Union  Railway  Company  may  agree  to, 
by  means  of  railroad  tracks  between  the 
piece  or  parcel  of  gromid  first  mentioned 
and  above  described,  and  tbe  track  of  said 
Union  Railway  Company  on  Sixth  avenne, 
at  any  points  from  Third  street  to  and 
across  Clinton  street,  and  also  between  the 
said  piece  or  parcel  of  ground  with  the 
track  of  the  said  Cnlon  Railroad  on  Seventh 
avenue  where  It  crosses  Third  street,  and 
also  with  the  track  of  said  Union  Railroad, 
at  any  point  on  Third  street,  and  also  that 
It  shall  have  the  privilege  of  laying  as  many 
railroad  traciss  as  It  shall  deem  necessary, 
either  at  grade  or  on  bridges  across  that 
part  of  Clinton  street  which  runs  through 
■aid  piece  or  parcel  of  ground,  but  said 
bridges  shall  be  so  constructed  as  not  to 
Impede  the  use  and  traffic  of  said  street 
And  whereas,  tbe  said  Union  Railroad  has 
acquired  title  to  the  bed  of  Thirteenth  street 
from  Eighth  av^rae  to  the  south  side  of 
Eleventh  avenue,  which  bounds  on  the  west 
a  portion  of  the  piece  or  parcel  fourthly 
above  described,  and  as  laid,  or  proposes  to 
lay  its  tracks  along  said  bed,  the  Canton 
Company  further  covenants  with  the  said 
Northern  Central  Railway  Company,  that 
It  may  without  any  Interference  on  tbe  part 
of  said  Canton  Company  make  any  connec- 
tions by  means  of  railway  tracks  between 
■aid  portion  of  said  piece  or  parcel  of  ground, 
and  the  track  or  tracks  of  the  Union  Railroad 
Company,  bounding  It  on  the  west,  which  may 
be  agreed  upon  between  said  Northern  Central 
Railway  Company  and  said  Union  Railroad 
Company,  and  that  said  Northern  Central 
Railway  Company  may  lay  two  railway 
tracks  on  Eleventh  avenue  between  Twelfth 
and  Thirteenth  streets,  for  the  purpose  of 
connecting  said  piece  or  parcel  of  ground 
with  said  Union  Railroad  on  Thirteenth 
street"  The  provision  of  the  lease  as  to  the 
closing  of  streets  and  avenues  is  as  follows : 
"And  the  said  Canton  Company  of  Baltimore 
both  further  covenant  and  agree  with  the 
said  Northern  Central  Railway  company  and 
Its  assign,  that  none  of  the  avenues  or  streets 
laid  down  on  tbe  plan  or  plat  of  the  said 
Canton  Company's  property  through  the 
pieces  or  parcels  of  ground  hereby  leased, 
except  Clinton  street.  Twelfth  avenue  and 
Tenth  avenue,  shall  ever  be  opened  by  said 
Canton  Company,  or  Its  assigns,  through  the 
said  grounds  so  leased,  without  the  assent  of 
the  said  Northern  Central  Railway  Company. 
Nor  shall  any  other  streets  or  avenues  be 
opened  by  said  Canton  Company,  or  Its  assigns. 


through  said  property  without  such  assent; 
the  said  Canton  Company  hereby  covenant- 
ing and  agreeing  to  abandon  and  close,  and 
procure  to  be  abandoned  and  dosed,  and 
hereby  abandoning  and  closing  all  such  parts 
of  said  streets  and  avenues  so  laid  down  on 
said  plans  or  plats  as  pass  through  said 
pre^perty  hereby  leased,  except  the  streets  and 
avenues  excepted  as  aforesaid." 

We  think  It  manifest  from  these  stipula- 
tions that  all  such  trackage  rights  as  were  to 
be  had  by  the  Northern  Central  Railway 
Company  over  the  streets  and  avenues  of  the 
Canton  Company's  property  were  expressly 
and  precisely  limited  and  defined  In  the  . 
lease,  and  that  It  was  also  apparent  that  It 
was  the  Intention  of  the  Canton  Company  to 
keep  certain  streets,  which  were  deemed  es- 
sential to  the  development  of  Its  property, 
opened  and  free  from  serious  obstructions 
of  travel.  It  would  appear  to  have  been  of 
the  utmost  Importance  to  the  Canton  Com- 
pany to  have  kept  Twelfth  avenue  oi>en  as 
the  most  convenient  means  of  communication 
between  Its  property  lying  east  and  west 
of  the  property  on  Thirteenth  street,  owned 
by  the  Union  Railroad  Company,  and  the 
fourth  lot  described  in  the  lease  of  October 
1,  1873.  The  right  of  the  Northern  Central 
Railway  Company  to  cross  Eleventh  avenue 
was  limited  to  the  right  to  place  two  tracks 
thereon,  and  no  right  was  given  It  to  lay 
tracks  across  Twelfth  avenue  so  as  to  con- 
nect lots  numbered  3  and  4.  When  the  pro- 
vision of  this  lease  as  to  the  definite  and 
specific  rights  of  way  across  tbe  designated 
streets  and  avenue  are  considered  in  con- 
nection with  the  then  condition  of  the  prox>er- 
ty,  the  situation  of  the  parties,  and  all  the 
surrounding  circumstances,  we  think  It  rea- 
sonably certain  that  all  the  rights  of  way 
to  which  the  railroad  company  was  entitled 
were  expressly  and  particularly  stated  In 
the  lease,  and  that  all  tbe  streets  and  av- 
enues over  which  the  railway  company  was 
not  granted  rights  of  way,  or  which  were 
not  to  be  closed  by  the  terms  of  the  lease, 
were  to  be  left  free  and  unobstructed.  This, 
we  think,  was  the  intention  and  understand- 
ing of  the  parties,  as  gathered  from  the 
language  emptoyed  and  from  the  circum- 
stances under  which  the  lease  was  made. 
We  therefore  hold  that,  by  the  true  construc- 
tion of  the  lease  of  October  1,  1873,  tbe 
Northern  Central  Railway  Company  had  no 
right  thereunder  to  lay  any  tracks  across 
Twelfth  avenue  connecting  its  elevator  and 
ore  pier  with  its  tracks  on  the  north  side 
of  said  avenue.  To  hold  otherwise  would  be 
to  say  that  It  was  the  Intention  of  the  parties 
to  grant  this  right,  and  that  by  the  biad- 
vertency  of  the  parties  the  express  grant  was 
omitted  from  the  lease.  Such  an  assump- 
tion Is  forbidden  by  the  language  employ- 
ed, and,  besides.  It  is  difficult  to  conceive 
how  such  an  omission  could  have  escaped 
the  notice  of  the  learned  and  experienced 
counsel  who  had  charge  of  the  preparation 
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of  the  lease,  if  It  bad  been  the  intention 
of  the  parties  that  It  should  have  contained 
such  a  provision.  Inasmuch  as  the  minds  of 
the  parties  were  directed  to  the  consideration 
of  such  easements  as  were  then  thought  to 
be  sufficient,  and  as  the  agreement  reached 
upon  that  subject  was  definitely  expressed 
in  the  lease,  the  failure  to  provide  for  a 
right  of  way  across  Twelfth  avenue  would 
seem  to  Indicate  that  none  was  Intended  to 
be  granted.  The  30  odd  years  which  have 
passed  since  the  making  of  the  lease  have 
wrought  great  changes  in  the  Industrial 
situation  at  Canton,  and  have  witnessed  a 
marreloas  development  in  trade  and  com- 
merce in  that  section  of  Baltimore  county. 
If  present  conditions  are  such  as  to  make  it 
reasonably  necessary  for  the  railroad  com- 
pany to  lay  additional  tracks  across  Twelfth 
avenue,  this  right  must  be  acquired  either 
by  condemnation,  or  by  agreement  with  the 
Canton  Company.  The  construction  of  the 
lease  contended  for  by  the  diBttnguished 
counsel  for  the  Northern  Central  Railway 
Company  Is  one  which  we  cannot  adopt, 
because  it  is  based  largely  upon  a  considera- 
tion of  conditions  and  circumstances  exist- 
ing nearly  a  third  of  a  century  after  the 
making  of  the  lease,  and  which  cannot  fairly 
be  said  to  have  been  within  the  contempla- 
tion of  the  parties.  Such  a  construction 
would  unwarrantably  vest  in  the  railroad 
company  rights  in  the  bed  of  Twelfth  avenue, 
whose  measure  or  extent  are  uncertain  and 
variable,  depending  alone  upon  the  question 
whether  the  number  of  tracks  which  it  may 
see  fit  to  place  across  Twelfth  avenue  are 
now,  or  may  hereafter  be,  reasonably  suf- 
ficient for  the  efficient  operation  of  the 
elevator  and  ore  pier. 

2.  But  it  appears  that  many  years  ago  the 
Northern  Central  Railway  Company,  by  the 
license,  or  permission  of  the  Canton  Com- 
pany, laid  five  sets  of  tracks  across  Twelfth 
avenue,  and  have  ever  since  operated  and 
maintained  them,  three  in  connection  with 
the  elevator  No.  3,  and  two  in  connection 
with  tne  ore  pier.  These  tracks  having  been 
laid  by  the  parol  license  of  the  Canton  Com- 
pany, that  company  cannot  now  revoke  the 
license  and  require  the  removal  of  the  tracks, 
without  making  full  compensation.  It  Is 
unnecessary  to  state  with  any  particularity 
the  pleadings  In  the  ca8&  It  will  be  suf- 
ficient to  say  that  on  the  16th  day  of  May, 
1906,  the  Northern  Central  Railway  Com- 
imny  placed  10  additional  tracks  across  the 
bed  of  Twelfth  avenue  to  be  used  in  con- 
nection with  elevator  No.  3,  and  also  placed 
two  movable  switch  points  In  the  bed  of 
Twelfth  avenue  to  be  used  In  connection  with 
the  tracks  to  the  ore  pier,  claiming  the 
right  to  lay  and  maintain  these  additional 
tracks  and  switch  points  under  the  authority 
of  the  lease  of  October  1, 1873,  but  expressing 
its  willingness,  at  the  expense  of  the  Canton 
Company,  to  transfer  the  switch  points  from 
the  bed  of  Twelfth  avenue  to  the  property  of 


the  railway  company  north  of  Twelfth  av- 
enue, upon  a  plan  shown  in  the  blue  print 
filed  with  its  answer.  A  bill  for  a  manda- 
tory Injunction  was  filed  by  the  Canton 
Company,  requiring  the  appellant  to  remove 
the  switch  points  and  the  additional  tracks 
from  the  bed  of  Twelfth  avenue.  The  case 
was  heard  upon  bill,  answer,  replication, 
and  testimony,  and  on  the  22d  day  of  August. 
1906,  the  court  passed  the  decree  from  which 
this  appeal  was  taken.  By  this  decree  fbe 
Northern  Central  Railway  Company,  its 
agents,  servants,  and  employes,  they  and 
each  of  them,  were  perpetually  enjoined 
from  constructing,  completing,  and  maintain- 
ing, using,  or  operating  in  the  bed  of  TwelfUi 
avenne,  or  across  the  same,  any  of  the 
railroad  tracks  described  In  the  bill  of  com- 
plaint, or  any  other  additional  railway 
tracks,  except  the  tracks  which  were  exist- 
ing in  the  bed  of  Twelfth  avenue  or  across 
the  same  prior  to  May  16,  1906;  and  also 
from  constructing,  completing,  maintaining, 
using,  or  operating  In  the  bed  of  Twelfth 
avenue  the  switches  described  In  the  bill  of 
complaint  or  any  other  additional  switches 
thereon.  And  the  said  defendant.  Its  agents 
or  servants  and  employes,  they  and  each  of 
them,  were  commended  and  required  by  the 
court's  writ  of  mandatory  injunction  fortii- 
wlth  to  remove  from  the  bed  of  Twelfth 
avenue  all  the  said  railroad  tracks  so  far  as 
the  same  had  been  constructed,  except  the 
tracks  which  were  existing  in  the  bed  of 
Twelfth  avenue  or  across  the  same  prior  to 
May  16,  1906,  and  also  to  remove  forthwith 
from  the  bed  of  Twelfth  avenue  the  switches 
described  in  the  bill  of  complaint,  and  also 
to  restore  forthwith  the  bed  of  said  avenue 
to  the  condition  In  which  it  was  before  said 
switches  and  before  any  of  said  tracks,  ex- 
cept the  tracks  existing  as  aforesaid  prior 
to  May  16,  1906,  were  laid  thereon.  For  the 
reasons  herein  stated,  this  decree  should  be 
affirmed. 

Decree  affirmed,  the  appellant  to  pay  the 
costs  above  and  below. 


TITLB  GUARANTEE  &  TRUST  CO.  v. 
BURDETTB. 

(Court  of  Appeals  of  Maryland.    Dec.  20,  1906i.> 

1.  Appeai/—R« VIEW— Amount  or  Aixowamci 

VOB   AlTOBNET'S    FKES. 

The  amount  of  attorney's  fees  allowed  by 
the  court  in  proceedines  to  enforce  mechanic** 
liens  will  not  be  disturbed  as  excessive,  it  rest- 
ing on  the  certificate  of  experienced  counsel 
of  high  standing  that  from  their  knowledge 
of  the  services  rendered  such  an  amount  wouU 
be  a  reasonable  fee,  and  on  the  presumed  discre- 
tion of  the  trial  Jndge,  and  no  evidence  havinf 
been  taken  in  opposition,  ttiough  there  was 
ample  opportunity,  and  it  beinK  impossible  t» 
say  that  the  allowance  was  so  disproportionata 
to  the  services  rendered  as  to  indicate  that  ths 
jndgie  failed  to  exercise  a  soand  and  reasonable 
discretion. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dif. 
vol.   3,   Appeal  and  Error,   {   388ai 
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2.  Mechanicb'  Liens  —  Enfobcemknt  —  Al- 
lowance    OF    ATTOBNEY'a    FEES. 

The  fees  of  the  attorney  of  one  who  in- 
stitutes a  suit  to  enforce  a  mechanic's  lien 
may  not  be  allowed  out  of  the  fund,  the  claims 
and  positions  of  the  other  holders  of  mechanics' 
liens  and  mortgages  beinf;  from  the  first  antag- 
onistic to  the  plaintiff,  and  they  being  repre- 
sented by  other  attorneys. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mechanics'  Liens,  iS  651-664.] 

S.  Same— Validity— Waivkb  of  OBJBonoNB 
BY  Otueb  Parties. 

The  validity  of  the  claim  of  one  who 
brings  suit  to  enforce  a  mechanic's  lien  cannot 
be  questioned  by  a  mortgagee,  who  did  not  at- 
tack the  validity  or  amount  of  aach  daim 
tiil  ho  excepted  to  ratification  of  the  auditor's 
account  for  distribution  of  the  proceeds  of  sale, 
but  who  in  his  i)etition  filed  in  the  case  after 
the  decree  for  sale,  made  on  admission  by  the 
owner  of  the  property  of  the  correctness  of 
the  claim,  merely  aslced  to  be  recognized,  by 
representation  in  such  decree,  and  who  thereafter 
joined  in  active  opposition  to  the  motion  of 
other  lienholders  based  on  invalidity  of  such 
claim. 

4.  Refebencb— BxcEPTiONB  TO  Auditob'b  Ac- 
count. 

Exceptions  of  a  mortgagee  to  an  auditors 
account  for  distribution  of  the  proceeds  of 
sale  in  a  suit  to  enforce  a  mechanic's  lien,  on 
the  grounds  that  "the  said  lien  is  invalid  in 
law,  and  of  no  force  and  effect,"  and  "other 
reasons  to  be  assigned  at  the  hearing  of  these 
exceptions,"  are  too  general  to  be  considered. 

Appeal  from  Circuit  No.  2  of  Baltimore 
City;  Pere  L.  Wlckes,  Judge. 

Suit  by  Charles  B.  Burdette,  assignee  of 
Harry  C.  Barnes,  against  the  Independent 
Methodist  Cburch  of  the  Nazarene,  of  Balti- 
more City  to  enforce  a  mechanic's  lien. 
From  orders  as  to  distribution  of  the  proceeds 
of  sale,  the  Title  Guarantee  &  Trust  Com- 
pany, a  mortgagee,  appeals.  Reversed  and 
remanded. 

Argued  before  McSHERRT,  O.  J.,  and 
BRISCOE,  BOYD,  PEARCB,  SCHMUCKBR, 
JONES,  and  BURKE,  JJ. 

0.  Alexander  Falrbank,  Jr.,  for  appellant 
Arthur  Herzog  and  Heni7  0.  Kennard,  for 
appellees. 

PBABCB,  J.  On  December  16, 1905,  Harry 
0.  Barnes,  through  bis  solicitor  Joseph  P. 
Merryraan,  nied  a  bill  In  circuit  court  No.  2 
of  Baltimore  City  agalust  the  Independent 
Methodist  Churcli  of  tbe  Nazarene,  of  Balti- 
more City,  a  body  corporate,  which  will  here- 
after be  designated  "The  Church,"  to  enforce 
a  mecbanic'B  Hen  for  work  done  by  him  on 
said  church  building,  and  with  the  bill  filed 
as  an  exhibit,  a  copy  of  his  lien  claim  for 
$1,099,  as  recorded  In  the  clerk's  oflCice  of  the 
superior  court  The  bill  was  filed  in  behalf 
of  Barnes,  "and  also  for  such  other  persons 
interested  herein  who  may  contribute  there- 
to." On  the  same  day  the  church  filed  its 
answer,  consenting  to  a  decree  as  prayed, 
and  a  decree  was  passed  for  sale,  appointing 
the  said  Josei^  P.  Merryman  trustee  to  make 
such  sale.  On  December  23,  1905,  Barnes 
assigned  his  lien  claim  to  Charles  B.  Bur- 
dette, one  of  the  appellees.    On  January  18, 


1906,  tile  Title  Guarantee  &  Trust  Company 
filed  a  petition  in  the  case,  alleging  that  it 
held  a  mortgage,  made  February  3,  1906, 
for  $2,000,  against  the  said  church  building, 
payable  in  60  monthly  installments,  none  of 
which  had  been  paid,  and  that  Barnes  was 
one  of  the  trustees  of  said  church,  and  as 
such,  signed  said  mortgage;  that  In  view  of 
the  efl^orts  of  said  cburch  to  escape  payment 
of  its  obligations  the  petitioner  would  suf- 
fer great  loss  and  damage  unless  some  one 
should  be  appointed  to  represent  its  Interest 
together  with  Joseph  P.  Merryman.  Mr. 
Merryman  answered  this  petition  on  Janu- 
ary 25th,  denying  that  the  church  sought  to 
evade  any  obligation,  and  alleging  that  the 
petitioner's  only  recourse  would  be  to  the 
funds  arising  from  sale  after  payment  of  the 
mechanic's  lien  claims,  and  that  if  it  suffer- 
ed any  loss  it  would  be  due  to  its  negligence 
in  not  exacting  a  bond  against  such  Hens. 
He  Interposed  no  objection  to  the  appoint- 
ment of  a  co-trustee,  and  subsequently  as- 
sented to  the  appointment  of  O.  Alexander 
Falrbank,  who  was  accordingly  apiwlnted 
February  7,  1906.  On  February  9,  1906, 
Clarence  B.  Jones  filed  a  petition  in  the  cause, 
alleging  that  be  held  a  medianlc's  lien  claim 
for  $156  against  said  church;  that  he  was 
Informed  and  believed  that  the  claim  of 
said  Barnes  was  "false,  untrue,  and  invalid," 
and  that  bis  proceeding  thereon  was  "a  coi- 
Insiye  and  conspiring  scheme  of  the  parties 
thereto  to  defraud  and  defeat  tbe  just  claims 
of  the  creditors  of  the  church" ;  that  tbe  pro- 
ceeding was  In  direct  contempt  of  that  court, 
Itiasmuch  as  said  Jonee  had  filed  a  bill  In 
the  same  court  upon  bis  claim,  on  June  SO, 
1905,  to  which  said  diurdi  had  demurred; 
said  Barnes  making  oath  that  the  demurrer 
was  not  for  delay,  and  said  Jones  prayed 
that  the  decree  passed  upon  tbe  bill  of  said 
Barnes  should  be  "summarily  dismissed." 
This  petition  was,  on  hearing,  dismissed 
March  14,  1906.  On  March  23,  1906,  the 
trustees  filed  their  report  of  sale,  showing 
a  sale  for  $2,950,  and  no  exceptions  being 
filed  thereto  the  sale  was  finally  ratified  on 
April  25,  1906.  On  April  4,  1906,  under  an 
order  of  court,  the  trustees  gave  notice  to 
all  personB  having  claims  agaln«t  said  church 
to  file  them  with  the  clerk  of  said  court  on 
or  before  May  6th,  and  accordingly,  on  May 
3d,  said  Clarence  B.  Jones  and  B.  N.  McOol- 
lough  &  Co.  filed  their  respective  mechanic's 
Hen  claims.  In  the  meantime,  Barnes,  on 
April  24, 1906,  filed  his  petition  In  the  cause, 
alleging  that  Mr.  Merryman  had  been  em- 
ployed by  him  to  file  the  bill  and  conduct 
the  proceedings  for  him  and  all  other  cred- 
itors; that  he  had  received  no  compensation 
for  his  services,  and  was  entitled  to  be  paid 
a  reasonable  fee  out  of  the  fund,  and  filed 
with  said  i)otition  a  certificate  from  two 
prominent  members  of  the  bar  tbat  from 
their  knowledge  of  the  services  rendered  $2.W 
would  be  a  reasonable  fee,  and  thereupon 
tbe  court  passed  an  order  dhrecting  the  al- 
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lowance  of  such  fee  subject  to  the  usnal  ex- 
ceptions. An  auditor's  account  was  filed, 
April  28,  1906,  designated  "Account  No.  1," 
being  an  expense  account,  In  which  said  fee 
was  allowed,  and  showing  a  balance  of 
f2.18o.26,  subject  to  the  future  order  of  the 
court  Exceptions  were  filed  to  the  allow- 
ance of  this  fee  by  the  Title  Guarantee  & 
Trust  Company,  and  the  auditor's  account 
No.  1  was  ratified  except  as  to  that  fee.  May 
12,  1906.  When  Clarence  E.  Jones  and  R. 
X.  McCullough  &  Co.  filed  their  Hen  claims 
May  3,  1£<)6,  they  also  filed  a  petition  deny- 
ing the  validity  of  Barnes'  claim,  alleging 
that  they  were  the  only  mechanic's  lienors 
against  the  said  church,  and  praying  to  be 
made  parties  defendants  In  the  cause,  and 
It  was  so  ordered  by  the  court  The  exceptions 
of  the  Title  Guarantee  &  Trust  Company  to 
the  allowance  of  said  fee  alleged  that  Mary- 
man's  employment  by  Barnes  was  a  personal 
otmtract,  and  that  for  his  serrices  he  should 
be  compensated  by  Barnes,  or  allowed  a  fee 
out  of  such  part  of  the  proceeds  of  sale  as 
should  be  allowed  said  Barnes;  and  that  In 
any  event  the  fee  allowed  was  unreasonable 
and  excessive.  On  May  28th,  the  auditor 
stated  account  No.  2,  distributing  the  balance 
from  account  No.  1,  and  awarding  (1)  to 
Clarence  E.  Jones  the  amount  of  his  Hen, 
M67.86 ;  (2)  to  R.  N.  MeCuHough  &  Co.  the 
amount  of  their  Hen,  $458.89 ;  (8)  to  Barnes 
the  amount  of  his  Hen,  f  1,132.68 ;  and  (4)  to 
the  Title  Guarantee  Jk  Trust  Company  the 
balance,  $400.88,  on  account  of  Its  mortgage, 
learlng  due  and  unpaid  $1,921.12.  'Hie  Title 
Guarantee  &  Trust  Company  on  June  7,  1906, 
excepted  to  the  ratification  of  account  No. 
2,  first  because  the  Hen  of  Barnes  was  Invalid 
In  law,  and  of  no  force  or  effect ;  and,  second, 
for  other  reasons  to  be  assigned  at  the  hear- 
ing, and  also  filed  the  same  exceptions  to 
the  claims  of  Clarence  E.  Jones  and  B.  N. 
McCnIlongh  ft  Co.  On  the  same  day,  Bur- 
dette,  assignee  of  Barnes,  moved  to  dismiss 
these  exceptions  of  the  Title  Guarantee  & 
Trust  Company,  first  because  the  validity 
of  Barnes*  claim  had  been  finally  adjudicated 
In  the  cause;  and,  second,  because  the  ex- 
ceptant was  estopped  from  objecting  thereto ; 
and  on  the  following  day  applied  to  have  the 
cause  placed  in  the  trial  calendar  "for  hear- 
ing on  exceptions  to  auditor's  distribution  ac- 
count in  conformity  with  the  first  equity 
mle."  On  June  11th,  Clarence  B.  Jones  and 
R.  N.  McCullough  filed  petitions,  praying 
that  the  exceptions  to  their  claims  be  dismiss- 
ed. On  the  same  day  the  court  passed  three 
orders — one,  "on  hearing  and  consideration 
of  the  motion  to  dismiss  the  exceptions  of 
the  Title  Guarantee  4  Trust  Company  to 
the  claim  of  Clarence  B.  Jones,"  and  one 
upon  like  consideration  of  the  motion  to  dis- 
miss the  exceptions  of  the  Title  Guarantee 
&  Trust  Company  to  the  claim  of  R.  N.  Mc- 
Cullough &  Co.,  and  sustaining  each  of  these 
motions  and  dismissing  the  exceptions.  The 
third  order  of  June  lltii,  after  hearing,  over- 


ruled the  exceptions  of  the  Title  Guarantee 
&  Trust  Company  to  auditor's  account  No.  1, 
dismissed  said  exceptions,  and  ratified  said 
account ;  also  granted  the  motion  of  Burdette, 
assignee  of  Barnes,  to  dismiss  the  title  com- 
pany's exceptions. to  auditor's  account  No.  2, 
dismissed  said  exceptions  and  ratified  said 
account  And,  on  the  15th  of  June,  another 
order  was  passed,  ratlfylilg  auditor's  account 
No.  2,  and  directing  the  trustees  to  apply  the 
proceeds  accordingly.  From  these  orders,  the 
Title  Guarantee  &  Trust  Company  has  ap- 
pealed. 

The  first  question  raised  Is  to  the  allow- 
ance of  a  fee  of  $250  to  Joseph  P.  Merry- 
man,  as  counsel,  for  services  rendered  in 
filing  the  bUl,  and  conducting  the  proceed- 
ings to  decree.  The  objection  that  the  allow- 
ance is  excessive  will  be  first  considered. 
No  evidence  was  taken  upon  this  subject 
though  there  was  ample  opportunity  to  do  so. 
If  it  bad  been  desired.  It  rests  upon  the 
certificate  of  experienced  counsel,  of  high 
standing,  and  upon  the  presumed  discretion 
of  the  distinguished  Judge  who  allowed  it 
Under  these  circumstances,  whatever  opin- 
ion we  might  entertain  of  the  matter,  we 
diould  not  feel  justified  in  disturbing  the 
amount,  unless  the  disproportion  of  the  al- 
lowance to  the  services  rendered  was  so 
great  as  to  Indicate  that  the  Judge  below 
failed  to  exercise  a  sound  and  reasonable 
discretion,  and  we  cannot  say  that 

As  to  the  other  objection,  it  may  be  con- 
ceded that  where  a  trustee  Is  also  an  attor- 
ney, and  renders  legal  services  in  connec- 
tion with  the  trust  estate,  he  will  In  a  proper 
case  be  entitled  to  be  paid  for  his  pro- 
fessional services  out  of  the  common  fund, 
as  though  the  two  capacities  were  separate. 
Miller's  Equity,  p.  664.  But  the  primary 
question  is  whether  the  given  case  is  a 
proper  one  for  allowance  out  of  the  common 
fund.  Without  considering  whether  the  bill 
in  this  case  can  be  regarded  as  a  creditor's 
suit  in  which  a  fund  has  been  realized  by  the 
diligence  of  the  plaintiff,  and  thus  within 
the  general  rule  in  such  cases  authorizing 
payment  of  reasonable  counsel  fees  out  of  the 
common  fund,  we  are  all  of  opinion  that  un- 
der the  circumstances  of  this  case  It  falls 
within  an  exception  to  the  rule.  This  court 
said.  In  Baltimore  &  O.  R.  R.  v.  Brown,  79 
Md.  447,  29  Atl.  625:  "When  compensation 
is  allowed  out  of  a  common  fund  for  expenses 
Incurred  and  services  rendered  In  behalf  of 
the  common  interest,  it  Is  upon  the  principle 
of  representation  or  agency,"  and,  in  sup-  • 
port  of  this  statement,  quoted  from  Wilson 
▼.  Kelly,  30  S.  C.  483,  9  S.  B.  528:  "That 
one  cannot  legally  claim  compensation  for 
voluntary  services  to  another,  however  bene- 
ficial they  may  have  been,  nor  for  incidental 
benefits  and  advantages  to  one  flowing  to 
him  on  account  of  services  rendered  to  an- 
other by  whom  he  may  have  been  employed. 
Before  legal  charge  can  l>e  sustained,  there 
must  be  a  contract  of  employment  either  ex- 
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pressly  made,  or  superinduced  by  the  law 
upon  the  facts";  and  because  In  the  case  of 
Baltimore  &  O.  R.  R.  r.  Brown,  supra,  the 
position  of  the  Railroad  Company,  represent- 
ing the  assigning  members  of  the  old  relief 
department  was  one  of  antagonism  and  hos- 
tility to  that  of  the  nonasslgning  members, 
there  was  no  community  of  interest  between 
them,  and  It  was  held  that  the  railroad  com- 
pany could  not  be  forced  to  pay  any  part  of 
its  adversary's  counsel  fee  by  its  allowance 
from  the  common  fund. 

The  facts  in  the  case  before  us  make  it 
clear  that  the  claim  and  position  of  the  ap- 
pellant was  antagonistic  to  that  of  Barnes. 
The  appellant  was  not  made  a  party  to  the 
cause.  In  which  the  decree  was  obtained  by 
prearrangement  on  the  same  day  the  bill  was 
filed,  and  the  appellant  had  no  knowledge  of 
the  proceeding  until  nearly  a  month  after- 
wards, when  it  promptly  filed  a  petition,  as- 
serting that  its  interests  would  not  be  pro- 
tected imless  a  cotrustee  was  appointed  for 
that  purpose  to  act  with  Mr.  Merryman,  by 
whose  subsequent  consent  Mr.  Fairbanks  was 
appointed  to  represent  the  appellant  In 
everything  that  was  done  subsequent  to  the 
iUlng  of  said  petition,  the  appellant  was  rep- 
resented by  Mr.  Fairbanks,  so  that  we  have 
the  appellant  promptly  repudiating  the  agen- 
cy of  Mr.  Merryman  in  filing  the  bill  and 
procuring'  tlie  decree,  and  thereafter  being 
represented  solely  by  Mr.  Fairbanks.  In  Bal- 
timore &  O.  R.  R.  ▼.  Brown,  supra,  the  court 
dlstingulshd  very  clearly  from  that  case 
the  case  of  Davis  &  Brydon  v.  Gemmell, 
73  Md.  530,  21  Atl.  712,  relied  on  here  by  the 
counsel  for  Burdette,  assignee  of  Barnes. 
In  the  latter  case,  Brydon  was  without 
means  to  carry  on  the  suit,  and  employed  his 
counsel  to  carry  it  on,  upon  a  contingent  fee. 
The  record  showed  that  Gemmell  and  Sin- 
clair knew  this,  bat  they  stood  by  without 
objection  until  the  end  of  the  costly  and 
laborious  litigation,  and  the  court  then  just- 
ly and  properly  refused  to  sustain  their  ex- 
ceptions to  the  allowance  of  a  counsel  fee 
out  of  the  common  fund;  because.  In  the 
language  of  Wilson  v.  Kelly,  cited  above,  "a 
contract  of  employment  was  superinduced 
by  the  law  upon  the  facts  of  the  case." 

The  positions  of  Clarence  E.  Jones  and  B. 
N.  McCuUough  &  Co.  are  for  the  same  rea- 
sons equally  antagonistic  to  that  of  the  ap- 
pellant, but  they  have  not  appealed  from  the 
orders  of  the  court,  their  Hen  claims  being 
allowed  in  full.  The  two  cases  of  Baltimore 
&  O.  R.  R.  v.  Brown  and  Davis  &  Brydon  v. 
,  Gemmell  sufficiently  state  and  illustrate  the 
legal  principles  controlling  this  question; 
and,  without  further  discussion,  we  are  of 
opinion  that  Mr.  Merryman  must  look  alone 
to  Barnes  or  Burdette  for  comi>ensatlon  for 
his  services  in  this  case.  It  was  argued  by 
the  counsel  of  the  appellee,  Burdette,  with 
fullness  and  much  abillt}-,  that  the  effect  of 
the  decree  for  sale  passed  upon  the  claim  of 
Burdette  was  to  establish  conclusively  both 


the  validity  and  amount  of  that  claim,  whilst 
the  appellant's  counsel  earnestly  contended 
that  its  effect  was  not  to  settle  or  adjudge  the 
rights  of  any  of  the  parties,  but  merely  to 
convert  the  property  Into  money,  for  dis- 
tribution among  the  several  claimants  ac- 
cording to  the  further  proof  in  the  cause, 
and  that  the  decree  can  only  be  sustained 
as  passed  under  section  207  of  article  16  of 
the  Code  of  Public  General  Laws,  which  pro- 
vides: "That  In  all  cases  where  a  suit  is 
Instituted  for  the  sate  of  real  or  personal 
property,  or  where  from  the  nature  of  the 
case,  a  sale  is  the  proper  mode  of  relief,  the 
court,  in  its  discretion,  may  order  a  sale  of 
the  property  before  final  decree,  if  satisfied 
clearly  by  proof  that,  at  the  final  hearing  of 
the  case,  a  sale  will  be  ordered,  and  order  the 
money  arising  from  such  sale  to  be  d^tosited 
or  invested,  to  be  disposed  of  as  the  court 
shall  direct  by  final  decree."  The  appellant 
relies  upon  the  case  of  Kelly  &  Martin  ▼. 
Gilbert,  78  Md.  431,  28  Atl.  274,  while  the  ap- 
pellee Invokes  the  doctrine  of  Strike's  Case, 
1  Bland,  68,  and  Welch  v.  Stewart,  2  Bland, 
38,  to  the  effect  that  "on  a  creditors'  bill,  a 
decree  for  a  sale  in  the  usual  general  terms 
virtually  and  necessarily  establishes  the  origi- 
nal plaintiff's  claim,  where  such  claim  has 
been  proved  or  admitted,  since  no  sale  can 
be  ordered,  but  to  pay  some  one  or  more 
debts  which  have  been  established  to  the 
satisfaction  of  the  chancellor."  An  examina- 
tion of  the  case  of  Kelly  and  Martin,  supra, 
will  show  that  the  frame  of  the  bill  in  that 
case  was  designed  to  bring  it  within  the 
scope  of  section  207  of  article  16  of  the 
Code  of  Public  General  Laws,  and  that  the 
decree  was  distinctly  based  on  that  section. 
But  we  do  not  deem  It  necessary  to  determine 
to  what  extent  the  decree  in  this  case  was  an 
adjudication  of  the  validity  and  amount  of 
the  plaintiff's  claim,  because  we  think,  under 
the  peculiar  facts  of  this  case,  the  appellant 
was  estopped  from  excepting  to  the  plaintiff's 
claim,  and  that  the  motion  to  dismiss  the 
appellant's  exceptions  was  properly  granted. 
The  record  not  only  falls  to  show  that  the 
appellant  in  his  petition  of  January  13,  1908, 
attacked  the  validity  or  amount  of  the  plain- 
tiff's claim,  but  shows  that  it  was  never  at- 
tacked at  any  stage  of  the  proceedings  by 
the  appellant,  until  its  exceptions  were  filed 
June  7,  1906.  to  audit  No.  2,  filed  May  28, 
1906.  On  the  contrary,  the  record  shows 
that  the  appellant  in  its  original  petition 
merely  asked  to  be  recognized,  by  representa- 
tion in  the  decree  already  obtained  by  the 
plaintiff;  that  being  so  recognized,  It  co- 
operated with  the  plaintiff  in  the  enforce- 
ment of  the  decree  for  sale  based  exclusively 
upon  the  plaintiff's  claim;  that  when  Clar- 
ence B.  Jones  and  R.  N.  McCullough  &  Co., 
on  May  3,  1906,  filed  their  petition,  attack- 
ing the  piaintifTs  claim,  and  asking  to  be 
made  parties  defendants  to  the  cause  for  the 
purpose  of  resisting  that  claim,  the  appel- 
lant not  only  continued  to  be  silent,  but,  as 
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asserted  by  plalntHTs  counsel  In  his  brief 
and  oral  argument,  "Joined  In  active  opposi- 
tion to  the  motion  of  Clarence  E.  Jones  to 
bare  the  decree  of  sale  and  all  other  pro- 
ceedings In  the  cause  summarily  dismissed 
as  a  collusive  and  con^Iring  scheme  on  the 
part  of  the  parties  thereto  to  defeat  the 
claims  of  the  creditors  of  said  body  corpo- 
rate." The  record  Is  silent  upon  that  point, 
but  the  appellant's  counsel  did  not,  either  in 
his  brief  or  oral  argument,  deny  this  asser- 
tion, and  ve  may  therefore  accept  it  as  true. 
After  this  course  of  conduct.  It  cannot  be 
heard  now  to  question  the  validity  of  the 
plalntlfTs  claim.  Clarence  E.  Jones  and  R. 
X.  McCullough  &  Co.  are  not  thus  estopped, 
however.  They  denied  the  validity  of  plain- 
tiffs claim  when  they  first  Intervened  by  peti- 
tion, and  were  made  parties  defendants  on 
May  8,  1906 ;  but  they  failed  to  take  any  sub- 
sequent steps  to  support  their  attack  upon 
this  claim.  It  being  admitted  as  correct  by 
the  answer  of  the  church,  such  admission, 
for  the  purposes  of  the  decree,  was  equiva- 
lent at  least  to  primary  proof.  Strike's  Case, 
1  Bland,  70l  Assuming,  ex  gratia  argumenti, 
that  this  was  only  prlmaiy  proof,  they  should 
have  asked  leave  to  take  testimony,  as  they 
had  ample  opportunity  to  do,  to  sustain  their 
attack  upon  plaintiff's  claim,  before  audit  was 
made:  Primary  proof  stands  in  the  place  of 
full  proof  until  full  proof  is  demanded. 
Third  Nat  Bank  v.  Lanahan.  66  Md.  469,  7 
Atl.  615.  When  the  court  In  Kelly  &  Martin 
V.  Gilbert,  78  Md.  436,  28  Atl.  175,  says 
that  "the  bill  and  answer  of  the  owner  can- 
not, under  such  circumstances,  furnish  such 
proof  as  the  statute  requires,"  It  refers  only 
to  cases  coming  under  section  207  of  article 
16,  Code  Pub.  Gen.  Laws.  And  In  Jackson 
V.  Wilson.  76  Md.  678,  25  Atl.  980,  it  was 
only  where  full  proof  was  demanded  of  the 
petitioning  creditors  that  their  claims  were 
held  not  to  be  fully  merged  in  the  decree. 

Moreover,  apart  from  the  ground  Just  con- 
sidered, the  exertions  of  the  appellant  were 
Insnfflciait  In  form  and  substance,  and  were 
entitled  to  no  consideration.  The  first  ground 
of  exception  was  that  "the  said  lien  is 
Invalid  In  law,  and  of  no  force  and  effect." 
and  the  second  was  "other  reasons  to  be  as- 
flgned  at  the  hearing  of  these  exceptions." 
As  early  as  Scrivener  v.  Scrivener,  1  Har.  & 
J.  748,  Chancellor  Hanson  says :  "Every  ex- 
ception ought  to  point  out  a  particular  er- 
ror, and  g«ieral  exceptions  only  transfer  In 
effect  the  examination  of  the  papers  from  the 
auditor  to  the  chancellor,"  and  this  has  ever 
since  been  consistently  followed  as  the  rule 
of  practice.  Calvert  v.  Garter,  18  Md.  Ill, 
where  the  exertion  was:  "For  that  the  ex- 
ceptant is  entitled  to  credits  other  than 
those  given  in  said  account"  Grove  v.  Todd, 
43  Md.  250.  Young  v.  Omohundro,  69  Md. 
431.  16  Atl.  123:  "For  other  and  various 
reasons  apparent  on  the  face  of  said  reiK>rt," 
where  the  court  said:  "It  is  Just  as  neces- 
sary that  specific  exceptions  should  be  filed 


to  an  auditor's  r^ort,  as  to  the  admissibili- 
ty of  evidence  or  the  competency  of  a  wit- 
ness. It  was  clearly  the  Intention  of  the 
Legislature  to  require  an  exact  and  definite 
statement  of  exceptions  In  the  lower  court, 
so  that  neither  party  could  be  takoi  by  sur- 
prise on  appeal." 

For  the  reasons  we  have  given,  the  orders 
appealed  from  must  l>e  reversed,  and  the 
cause  be  remanded  that  a  new  account  may 
be  stated,  disallowing  any  counsel  fee  to 
Mr.  Merryman,  and  distributing  the  net  pro- 
ceeds of  sale  in  accordance  with  the  views 
herein  expressed. 

Orders  reversed,  and  cause  remanded. 
Costs  below  to  t>e  allowed  out  of  the  fund. 
Costs  in  this  court  to  be  paid  by  the  appellee, 
Burdette,  assignee  of  Barnes. 


KOENIG  et  al.  v.  WARD  et  al. 
(Ctonrt  of  Appeals  of  Maryland.    Dec.  21,  1906.) 

1.  EXEOUTOBS    AND    ADKINTSTBATOBB— CaVEAT 

TO  Will— FnjNO  Befose  WiLt,  is  Adkit- 
TED  TO  Pbobatb— Attoknkv's  Fees. 

Where  a  caveat  is  filed  before  a  will  has 
been  xdmitted  to  probate,  and  the  aervices  of 
counsel  are  rendered  to  parties  Interested  as 
heirs,  distributees,  or  devisees,  the  orphans' 
court  has  no  jurisdlcti<m  to  allow  compensation 
for  such  services  out  of  the  estate. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Ehcecutors  and  Administrators,  fS  448- 
462.] 

2.  AFPKAI,  —  RECOBD  —  DEI.AT   IN   Tbarbmis- 

8ION— Excuses. 

An  appeal  from  an  order  overruling  excep- 
tions to  an  administrator's  account  will  not  be 
dismissed  for  failure  to  transmit  the  record 
within  the  statutory  period,  where,  before  the 
hearing  of  the  appeal,  appellant  filed  with  the 
clerk  an  affidavit  by  the  deputy  register  of  wills 
of  the  county  from  which  the  appeal  was  taken 
that  the  delay  was  the  fault  of  the  register  of 
wills,  owing  to  unavoidable  causes  occurring  in 
his  office,  and  was  not  attributable  to  the  laches 
of  appellant  or  his  attorney. 

Appeal  from  Orphans'  Court,  Baltimore 
County. 

Exceptions  to  the  account  of  Edward  L. 
Ward  and  others,  administrators,  were  filed 
by  Amelia  K.  Koenlg  and  others.  Exceptions 
overruled,  and  Amelift  K.  Koenlg  and  others 
appeal.     Reversed. 

Argued  before  McSHERRY,  C.  J.,  and 
BOYD,  PEABCB,  SCHMUCKER,  JONES, 
and  BURKE,  JJ. 

John  O.  Rogers,  for  appellants.  Edgar  Al- 
lan Poe,  for  appellees. 

SCHMUCKER,  J.  The  appellants  are  the 
widow  and  five  of  the  children  of  the  late 
Frederick  W.  Koenlg,  and  the  appellees  ure 
the  administrators  of  his  personal  estate. 
The  appeal  is  from  an  order  of  the  orphans' 
court  of  Baltimore  county  overruling  the 
appellants'  exceptions  to  an  administration 
account  filed  by  the  appellees  and  finally  rati- 
fying the  account  The  matter  excepted  to 
was  the  allowance,  out  of  the  estate,  of  coun- 
sel fees  to  the  appellees  for  services  rendered 
by  them  as  attorneys  for  Elizabeth  Becker, 
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a  dangbter  of  Frederick  W.  Koenlg,  In  prose- 
cuting a  cayeat  filed  by  ber  to  an  alleged 
last  will  of  her  father,  which  had  not  been 
admitted  to  probate.  The  caveat  was  suc- 
cessful, and  the  alleged  will  was  Judicially 
declared  not  to  be  the  will  of  Koenlg,  and 
his  estate,  consisting  of  real  and  personal 
property,  was  distributed  among  his  heirs 
at  law  and  distributees.  Under  the  alleged 
will  Elizabeth  Becker  and  Mrs.  McDevltt,  her 
sipter,  were  given  no  part  of  the  father's  es- 
tate, 80  that  the  success  of  the  caveat  enured 
especially  to  their  benefit,  and  operated  to 
the  prejudice  of  the  appellants.  In  so  far 
as  the  estate  given  to  them  under  the  al- 
leged will  was  diminished  by  the  shares  pass- 
ing to  Mrs.  Becker  and  Mrs.  McDevltt  under 
the  Intestacy. 

The  appellees  seek  to  support  the  action 
of  the  orphans'  court  In  allowing  the  counsel 
fees  In  question  because  the  litigation  for 
which  they  w»e  paid  proved  beneficial  to 
the  estate,  and  contend  that  Its  allowance 
was  within  the  Jurisdiction  conferred  upon 
the  orphans'  court  over  the  estates  of  In- 
testates by  article  93,  {  234,  of  C!ode  of 
Public  General  Laws  of  1904.  They  cite 
no  cases  on  their  brief,  but  In  the  argument 
they  relied  upon  Ex  parte  Young,  8  Gill,  285. 

This  court  has  had  frequent  occasion  to 
consider  and  pass  upon  the  allowance  by 
orphans'  courts  of  counsel  fees  out  of  the 
estates  of  deceased  persons  for  legal  services 
rendered  in  prosecuting  or  defending  proceed- 
ings under  caveats  to  wills.  It  has  uniformly 
held  In  such  cases  that,  where  a  caveat  is 
filed  after  a  will  has  been  admitted  to  pro- 
bate and  letters  testamentary  granted,  the 
executor  Is  entitled  to  counsel  fees  out  of 
the  estate,  because  It  Is  his  duty  under  such 
circumstances  to  defend  the  will.  But  where 
a  caveat  is  filed  before  the  will  has  been  ad- 
mitted to  probate,  and  the  services  of  coun- 
sel are  rendered  to  the  parties  Interested  as 
heirs,  distributees,  or  devisees,  the  orphans' 
court  has  no  Jurisdiction  to  allow  compensa- 
tion for  such  services  out  of  the  estate. 
Townshend  v.  Brooke,  9  Gill,  90;  Gorton  v. 
Perkins,  63  Md.  582,  3  Atl.  291 ;  Dalrymple 
T.  Gamble,  68  Md.  163,  11  Atl.  718;  Miller 
V.  Gehr,  91  Md.  714,  47  Atl.  1032;  Tllgh- 
man  v.  France,  99  Md.  613,  59  Atl.  277.  In 
Bx  parte  Young,  8  Gill,  284,  relied  on  by  the 
appellees,  counsel  fees  were  allowed  out  of 
the  estate  to  an  administrator  when  his  right 
to  a  controverted  administration  was  suc- 
cessfully established.  The  allowance  was 
there  made  to  the  administrator  by  way  of 
analogy  to  the  practice  of  allowing  an  execu- 
tor the  counsel  fees  expended  in  the  success- 
ful defense  of  a  will,  but  In  Dalrymple  t. 
Gamble,  supra.  Young's  Case  was  distin- 
guished from  cases  like  the  one  now  before 
ua,  In  which  a  particular  distributee  in  his 
or  her  own  Interest  assails  the  validity  of 
an  alleged  will.  In  the  present  case  the 
appellants,  who  are  entitled  to  by  far  the 
larger  part  of  the  estate,  were  not  benefit- 


ed, but  were  injured  by  the  result  of  t!!- 
caveat,  and  there  is  no  reason  why  tbe:>- 
should  be  required  to  pay  the  costs  incurred 
In  Its  prosecution. 

Nor  can  it  be  successfully  contended  that 
the  services  of  the  appellees  were  beneficial 
to  the  estate  which  was  neither  augmented 
nor  enlarged  in  any  manner  by  the  result 
of  the  proceedings  under  the  caveat  The 
purpose  and  operation  of  the  caveat  were  not 
to  recover  the  estate,  or  to  protect  It  from 
spoliation,  but  to  determine  wbo  should  get 
It,  and  In  what  proportiona  The  practical 
question  litigated  and  settled  under  the  ca- 
veat was  one  of  distributive  right;  L  e, 
whether  the  estate  should  be  divided  between 
the  beneficiaries  under  the  will  or  the  heirs 
at  law  and  distributees  of  the  decedent  It 
was  not  an  issue  between  the  estate  and 
third  parties,  but  one  inter  partes,  tlio^" 
claiming  to  be  interested  in  Ito  distributioa 
Under  these  circumstances  the  orphans'  court 
had  no  authority  to  allow  the  counsel  fees 
to  be  paid  out  of  tbe  estate. 

We  will  reverse  the  order  of  the  orphans' 
court  overruling  the  exertions  and  ratifying 
the  administration  account,  and  remand  tbe 
case  for  Its  restatement  by  the  adminis- 
trators in  accordance  with  the  views  ex- 
pressed In  this  opinion. 

A  motion  was  made  by  the  api)ellee  before 
us  to  dismiss  the  appeal  because  the  record 
was  not  transmitted  to  this  court  within 
the  30  days  provided  by  law  after  the  appe.il 
was  taken.  This  motion  must  be  overruled, 
as  before  the  hearing  of  the  appeal  the  ap- 
pellant filed  with  tbe  clerk  an  affidavit  by 
the  deputy  register  of  wills  of  Baltimore 
county  that  the  delay  In  the  transmission  of 
the  record  was  the  fault  and  omission  of 
tbe  register  of  wills,  owing  to  unavoidable 
causes  occurring  in  his  office,  and  was  in  no 
sense  caused  by  or  attrlbutal>le  to  tbe  laches 
of  the  appellant  or  his  attorney. 

Order  appealed  from  reversed,  with  costs. 
and  the  administration  account  ratified  by 
that  order  set  aside,  and  the  appellees  di- 
rected to  restate  the  account  in  confonnitj- 
with  tbe  views  expressed  in  this  opinion. 


STUMP  et  al.  v.  WARFIELD  et  aL 
(Court  of  Appeals  of  Maryland.    Dea  20, 1906.) 

1.  Tburts— Intebbst  of  Tbubtsk  and  Cestui 
Que  Tbust— Mortgaqe. 

Where  a  deed  conveyed  land  to  a  husband 
In  trust  for  his  wife  for  life  and  then  fur 
their  children,  with  power  to  tbe  wife,  with  tlie 
husband's  consent,  to  convey  absolutely  the 
property  at  any  time,  a  mortgage  by  the  hus- 
band and  wife  to  the  grantor,  for  a  part  of  the 
purchase  money,  given  as  a  part  of  tbe  same 
transaction,  is  valid  as  against  the  interests  of 
the  remaindermen. 

2.  Same. 

Under  a  deed  to  a  huslumd  in  trust  for 
his  wife  for  life,  with  power  to  the  wife,  with 
his  consent,  to  convey  the  property  absolatply. 
a  mortgage  by  the  husband  and  wife  for  tbe 
unpaid  portion  of  the  purchase  price  witii 
accrued  interest  and  certain  otiier  debts  was  not 
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effective  as  against  the  Interests  of  the  remain- 
dermen in  the  property. 

4.  JUDQUBRT— MaTTKBS  CoKOLUDSD— TITI.K  TO 

BeaIi  Pxopkbty. 

A  decision,  on  appeal  from  the  refusal  of 
the  trial  court  to  open  a  decree  of  ratification  of 
a  mortage  foreclosure  sale,  that  the  attorney 
of  the  mortgagee  bad  power  to  make  the  sale, 
and  that  the  remaindermen  bad  no  ground  of 
complaint,  as  the  purchaser  alonn  was  injured 
by  any  defect  in  the  title  conveyed,  did  not 
preclude  the  remaindermen,  after  the  death  of 
the  life  tenant,  from  asrerting  that  their  inter- 
est was  not  conveyed  by  the  mortgage. 

4.  mobtoaoes  —  f0becix>8ubx  —  powkb    of 
Salk. 

Where  land  was  conveyed  to  a  husband  in 
trust  for  his  wife  for  life,  and  they  gave  a  pur- 
chase-money mortgage,  and  subsequently  gave 
another  mortgage  for  the  some  debt  with  interest 
and  other  debts,  which  was  invalid  as  against 
the  remaindermen,  and  the  attorney  of  the 
mortgagee  to  whom  the  power  of  sale  was  given 
in  the  second  mortgage  was  not  named  in  the 
first  mortgage,  a  foreclosure  sale  by  him  could 
not  be  nistained  as  against  the  remaindermen 
as  having  been  made  under  the  first  mortgage. 

5.  Sams — ^Bffkctt  of  Cubativb  Act. 

Act  1890,  p.  205,  c.  187,  making  valid  sales 
by  persons  not  named  in  power  of  sale  in  mort- 
gages, does  not  apply  to  validate  a  sale  as 
against  remaindermen,  where  the  sale  waa  made 
under  a  valid  power  bnl  the  mortgage  did  not 
convey  the  interest  of  remaindermen. 

6.  subbooation— pubchaseb  at  fobeclostnuc 
Salk. 

In  ejectment  by  remaindermen  against  the 
purchasers  at  a  foreclosure  sale,  a  plea  alleging 
that  a  'former  mortgage,  valid  as  against  the 
remaindermen,  was  paid  was  not  suntcient  on 
the  theory  that  the  purchasers  were  entitled  to 
be  subrogated  to  the  rights  of  the  mortgat^, 
where  they  did  not  offer  to  surrender  possession 
on  the  payment  oi  the  amount  due  under  the 
former  mortgage. 

7.  Same— Mattebs  Concluded— Bjeotment. 

A  judgment  in  ejectment,  that  purchasers 
at  a  foreclosure  sale  had  not  acquired  title 
as  against  the  remaindermen,  does  not  preclude 
the  purchasers  from  maintaining  a  suit  in  equity 
to  be  sabrogated  to  the  rights  of  a  former  mort- 
gage which  was  valid  as  against  the  remainder- 
men. 

Appeal  from  Circuit  Court,  Baltimore  Coun- 
ty; Frank  I.  Dnncan,  Judge. 

Action  by  Charles  A.  Warfield  and  others 
against  H.  Arthur  Stamp  and  others,  trus- 
tees. From  a  Judgment  In  favor  of  plain- 
ttflTs,  defendants  appeal.    Affirmed. 

Arjpied  before  McSHERRX,  C.  J.,  and 
BBISCOB,  BOYD,  PBAKCB,  SCHMUCK- 
ER.  JONES,  and  BI7KKB,  JJ. 

Edward  W.  Herrmann  and  'Willlnm  Gra- 
son,  for  appellants.  Kobert  H.  Gordon  and 
Elmer  J.  Cook,  for  appellees. 

BOTP,  J.  This  Is  an  appeal  from  a  Judg- 
ment rendered  In  favor  of  Charles  A.  War^ 
field  and  others  (appellees)  against  Messrs. 
Stomp  and  Herman,  trustees  (appellants).  In 
an  action  of  ejectment  brought  to  recover  a 
tract  of  land  In  Baltimore  county.  On  Feb- 
ruary 6,  1869,  Timothy  A.  Carroll,  In  con- 
sideration of  the  sum  of  |8,000,  conveyed  the 
property  In  controversy  to  Charles  D.  War- 
field,  In  trust  for  the  benefit  of  his  wife, 
Isabella,  during  her  life  or  widowhood,  she 
to  collect  the  rents.  Issues,  Income,  and  prof- 


Its  therefrom,  for  her  sole  and  separate  use 
free  from  the  power,  disposal,  or  control  of 
ber  husband,  and  after  ber  death  or  mar- 
riage In  trust  for  their  children,  etc.  Then, 
after  making  provision  that,  In  case  Mr.  War- 
field  survived  his  wife,  upon  her  death  the 
property  should  be  for  their  children,  etc., 
the  deed  proceeds  as  follows:  "With  power, 
however,  to  the  said  Isabella  Warfield,  with 
the  consent  and  approbation  of  the  said  trus- 
tee, to  grant  and  convey  absolutely  said  prop- 
erty at  any  time,  and  the  proceeds  to  rein- 
vest In  othCT  property  upon  similar  trusts  as 
are  herein  declared,  no  purchaser,  however, 
to  be  bound  to  see  to  the  application  of  the 
purchase  money."  On  the  same  day  "Isa- 
bella Warfield  and  Obarles  D.  Warfield,  her 
husband  and  trustee,"  gave  a  mortgage  to 
Hr.  Carroll  to  secure  three  promissory  notes, 
amounting  In  the  aggregate  to  ^,118.  It 
recites  that  they  were  given  In  part  payment 
of  the  purchase  money  for  said  property,  and 
that  the  trustee  united  to  show  his  consent 
and  approbation  of  the  conveyance.  On  July 
21,  1870,  Isabella  Warfield  and  Charles  D. 
Warfield,  trustee,  gave  a  mortgage  to  Clara 
A.  Boss,  which  recites  that  she  was  the  as- 
signee of  the  mortgage  and  the  three  notes 
given  to  Carroll,  which  then  amounted  to 
$3,391.91,  and  that  she  bad  loaned  Isabella 
Warfield  ^00,  "which  last  sum  the  said  Isa- 
bella hath  used  In  extinguishing  claims 
against  ber  incurred  on  account  of  the  in- 
terest aforesaid  and  other  debts  contracted 
for  the  benefit  of  the  property  hereby  mort- 
gaged, making  in  all  an  Indebtedness  of  four 
thousand  dollars."  It  also  states  that 
Charles  D.  Warfield  had  given  bis  note  for 
the  $9(X),  and  four  notes  of  $120  each,  being 
the  interest  on  the  said  sum  of  $4,000,  payable 
in  6,  12, 18,  and  24  months,  respectively.  The 
notes  are  all  signed  by  him  Individually.  An 
assignment  of  the  first  mortgage  and  of  the 
three  notes  described  therein  to  Clara  A. 
Ross  was  executed  by  Carroll  and  duly  re- 
corded. There  was  a  power  of  sale  In  the 
first  mortgage  to  Timothy  A.  Carroll,  or 
Samuel  D.  Schmucker,  his  attorney,  and  one 
In  the  second  to  Clara  A.  Ross,  or  Luther  M. 
Reynolds,  her  attorney  or  agent.  The  second 
provides  for  the  payment  of  the  notes  men- 
tioned In  the  first,  as  well  as  the  others  men- 
tioned above.  A  petition  was  filed  in  the 
circuit  court  for  Baltimore  county  by  Clara 
A.  Ross,  showing  that  she  was  the  bolder  of 
the  two  mortgages,  alleg^lng  that  they  were 
In  default,  that  she  wfts  desirous  of  selling 
the  property,  and  asked  the  court  "to  accept 
and  approve  the  bond  of  the  attorney  In  the 
later  mortgage  named,  that  he  may  proceed 
to  sell."  Mr.  Re.vnolds  gave  bond,  advertised 
the  property,  and  on  July  16,  1871,  sold  it 
to  Elias  Llvezy  for  $4,150.  Exceptions  were 
filed  to  the  sale,  but  were  overruled,  a  petitlcHi 
was  tiled  to  open  up  the  decree,  which  was 
dismissed,  and  the  case  which  will  be  here- 
after referred  to  was  brought  to  this  court 
Finally,  on  August  18,  1873,  a  writ  of  pos- 
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session  was  ordered,  requiring  Mr.  and  Mrs. 
V^'arfleld  to  deliver  possession  of  the  property 
to  Ellas  Livezy,  the  purchaser,  which  they  did. 
On  January  19,  1874,  Luther  M.  Reynolds,  at- 
torney, and  Ellas  Llvezy  and  wife  conveyed 
the  property  to  Eliza  J.  Miller,  she  baTing 
purchased  the  interest  of  Mr.  Llvezy.  On 
March  28,  1878,  Mrs.  Miller  and  her  husband 
conveyed  the  property  to  WUUam  H.  Reld, 
and  the  appellants  represent  hia  Interest, 
through  some  proceedings  in  the  circuit  court 
No.  2  of  Baltimore  City.  The  defendant  fil- 
ed the  general  Issue  plea  and  a  plea  on  equi- 
table grounds.  The  latter  was  demurred  tft 
and  the  demurrer  was  sustained.  The  case 
was  tried  before  the  court,  and  at  the  trial 
an  agreed  statement  of  facts  and  certain  rec- 
ord evidence  were  offered.  The  court  found 
in  favor  of  the  plaintiffs  (now  appellees),  and 
its  rulings  on  the  demurrer  to  the  equitable 
plea  and  on  tbe  prayers  present  the  questions 
before  us.  Before  passing  on  the  plea  and 
prayers  separately,  it  will  be  well  to  consider 
the  principal  points  involved. 

1.  It  Is  conceded  by  the  appellees  that  the 
first  mortgage  (the  one  to  Mr.  Carroll)  was 
validly  executed,  but  it  is  contended  that  the 
second  only  passed  Mrs.  Warfleld's  life  inter- 
est, because  tbe  mortgagors  had  no  power 
to  mortgage  any  other  interest  It  is  un- 
doubtedly the  general  rule  that  "a  power  to 
sell  and  convey  does  not  confer  the  power  to 
mortgage."  It  was  bo  held  bi  Tyson  v.  Lat- 
robe,  42  Md.  325,  and  tbe  court  added : 
"Questions  of  this  sort  must  depend  upon  the 
peculiar  circumstances  of  the  trust,  and  the 
intention  of  the  parties  as  shown  by  tbe 
instrument  A  trust  with  a  power  of  sale 
'out  and  out'  will  not  authorize  a  mortgage, 
and  a  trnst  for  sale  with  nothing  to  negative 
the  settlors'  Intention  to  convert  the  estate, 
absolutely,  will  not  authorize  the  trustee  to 
execute  a  mortgage."  The  latter  part  of 
the  quotation  adopted  tbe  language  of  2 
Perry  on  Trusts,  t  768.  See,  also,  Wilson  v. 
Md.  Ins.  Co.,  60  Md.  160 ;  Price  v.  Courtney, 
87  Mo.  S87,  C6  Am.  Rep.  453;  Bloomer  v. 
Waldron,  8  Hill  (N.  T.)  361;  Hoyt  v.  Jaques, 
129  Mass.  286 ;  1  Jones  on  Mortgages,  f  129. 
Although  the  appellees  concede  that  tbe  first 
mortgage  was  valid.  It  will  be  well  to  ex- 
amine some  of  tbe  authorities  which  an- 
nounce an  apparent  exception  to  the  general 
rule,  and  determine  tliat  when  a  trustee  Is 
autliorized  to  sell  and  disxKMe  of  trust  prop- 
erty and  reinvest  the  proceeds,  be  can  give 
a  mortgage  for  tbe  purchase  money,  or  any 
part  thereof,  in  order  that  we  may  see  tbe 
reasons  for  such  exception.  In  Oernert  v. 
Albert,  160  Pa.  95,  28  AU.  576,  the  testatrix 
gave  the  trustee  "authority  to  sell  and  dis- 
pose of  tbe  said  real  estate  at  such  price  or 
prices  as  he  may  deem  best  to  tbe  advantage 
of  my  said  minor  children,  and  to  reinvest 
said  proceeds  in  other  real  estate."  Tbe  trus- 
tee sold  the  trust  property  for  $4,750  and  pur- 
chased another  tract  for  $3,210,  subject  to  a 
widow's  dower  of  |890.    He  paid  $2,210  cash. 


and  gave  a  mortgage  for  tbe  balance  of  tbe 
purchase  money.  The  deed  was  dated  April  , 
2,  and  the  mortgage  April  10,  1881,  but  both  ' 
were  recorded  on  the  latter  day  and  were 
treated  by  the  court  as  one  transaction.  The 
court  held  that  tbe  mortgage  for  tbe  purcli&se  | 
money  was  valid.  In  passing  on  that  ques- 
tion It  said:  "In  sucb  a  purchase  tbe  trus- 
tee really  buys  no  more  than  he  pays  for; 
in  form  he  receives  tbe  whole  legal  title,  but  '■ 
his  actual  Interest  In  tbe  land  Is  only  what 
remains  after  he  pays  to  the  vendor  from 
time  to  time  the  annual  value  of  tbe  mort-  > 
gage.  In  substance  tbe  vendor  continues  to 
be  a  part  owner  of  tbe  land;  be  did  own 
the  whole  of  it,  and,  while  be  transferred  tbe 
legal  title  with  one  band,  he  took  back  a  real 
definite  Interest  with  tbe  other,  so  that  It 
may  truthfully  be  said  that  at  no  point  of 
time  was  his  grasp  so  far  relaxed  as  to  oi- 
able  tbe  trust  to  seize  what  it  did  not  buy 
and  never  was  intended  to  have."  The  court 
distinguished  between  that  case  and  Wilhelm 
V.  Folmer,  6  Pa.  290,  where  It  was  held  that 
a  Judgment  given  for  purchase  money  a  week 
after  the  deed  was  made,  but  not  recorded 
for  another  week,  was  Invalid  against  the 
trust  estate.  In  Mavrlch  v.  Grier  and  Smith, 
3  Nev.  52,  93  Am.  Dec.  373,  Mrs.  Smith,  a 
feme  covert,  entered  Into  a  contract  with 
Mavrlch  for  the  purchase  of  a  bouse  and 
lot.  The  transaction  was  consummated  by 
a  conveyance  to  Grler,  to  be  held  in  trust 
for  Mrs.  Smith.  As  a  part  of  tbe  transaction. 
Mrs.  Smith  gave  ber  note  for  $2,000,  the 
price  of  the  house  and  lot  Grler  as  trustee 
for  Mrs.  Smith  gave  a  mortgage  for  the 
$2,000,  stating  that  it  was  for  the  purdiase 
money  of  said  property,  and  be  and  Mrs. 
Smith  signed  tbe  mortgage.  It  was  held  that 
the  mortgage  was  valid  to  secure  tbe  pur- 
chase money,  "the  conveyance  and  mortgage 
being  executed  at  the  same  time  and  being 
part  of  tbe  same  transaction."  In  Coutant  v. 
Servoss,  3  Barb.  (N.  Y.)  128,  the  court  said 
that  when,  up<Hi  tbe  sale  and  purchase  of 
land,  a  deed  Is  executed  and  a  mortgage 
given  for  tbe  purchase  money,  or  part  there- 
of, tbe  presumption  Is  that  the  deed  and 
mortgage  were  executed  at  the  same  time  and 
the  whole  Is  considered  one  transaction,  and 
taking  the  whole  together  the  vendee  only 
acquires  tbe  equity  of  redemption.  "In  such 
case  tbe  purchaser  cannot  avoid  one  part  of 
the  transaction  and  affirm  the  other.  He 
cannot,  nor  can  any  one  for  bim,  take  tbe 
land  and  repudiate  tbe  mcnrtgage.  He  either 
holds  the  land  subject  to  tbe  mortgage,  or 
be  does  not  bold  It  at  all."  In  Hannah  v. 
Camahan,  65  Mlcb.  COl,  32  N.  W.  835,  tbe 
wife  conveyed  real  estate  to  ber  husband  in 
trust  for  their  minor  children.  The  husband 
was  authorized  to  sell  and  convey  the  proper- 
ty in  bis  discretion  and  to  reinvest  tbe 
moneys  for  the  beuefit  of  the  children,  and. 
In  case  be  survived  bis  wife,  to  control  and 
govern  tbe  property  as  If  he  held  it  in  fee 
simple.  .He  sold  tbe  property   tot  |1«700, 
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and  with  part  of  the  proceeds  purchased  land 
from  Hannah  for  which  he  paid  him  $800  In 
cash  and  gave  a  mortgage  for  $800.  After- 
wards Camahan  gave  another  mortgage  on 
the  property  to  Hannah  for  $600.  The  court 
held  that  the  purchase-money  mortgage  was 
valid,  but  "had  the  purchase  price  of  the 
premises  been  In  excess  of  the  proceeds  of 
sale  of  the  trust  property,  the  Investment 
would  have  plainly  exceeded  the  powers  of 
the  tmstee,  If  such  purchase  had  to  be  partly 
paid  by  a  mortgage  upon  the  land  bought" 
Without  citing  other  authorities  on  that  ques- 
tion. It  can  be  seen  from  the  above  why  the 
courts  hold  that  a  mortgage  given  by  a 
trustee  for  part  of  the  purchase  money  of 
trust  property  purchased  by  him  is  valid, 
unless  there  be  something  In  the  instrument 
creating  the  trust  prohibiting  it.  This  case 
is  even  stronger  than  moat  of  those  cited, 
because  the  instrument  creating  the  trust 
and  tbe  mortgage  is  part  payment  of  the 
purchase  money  were  not  only  executed  on 
the  same  day  and  constituted  one  transaction, 
but  there  was  in  reality  nothing  for  the  trust 
to  attach  to  until  the  deed  and  mortgage  were 
executed  and  delivered,  and  effect  cannot  be 
given  to  the  one  to  the  exclusion  of  the  other. 
2.  When  we  come  to  consider  the  second 
mortgage,  as  we  now  do,  the  authorities  and 
reason  as  clearly  show  that  it  was  not  a 
valid  execution  of  the  power  contained  In  the 
deed,  as  those  cited  above  show  that  the  first 
mortgage  was  valid.  The  power  given  Mrs. 
Warfield  in  this  deed  was  limited  to  her 
granting  and  conveylnit  the  property,  for  the 
purpose  of  reinvesting  the  proceeds  in  another 
property,  upon  similar  trusts.  The  power  to 
grant  and  convey  absolutely  did  not  author- 
ize her  to  mortgage  the  property,  or,  to  state 
It  in  another  way  by  repeating  from  Tyson  v. 
Latrobe,  supra,  "trust  for  sale  with  nothing 
to  negative  the  settlor's  intention  to  convert 
tbe  estate,  absolutely,  will  not  authorize  the 
trustee  to  execute  a  mortgrage."  The  property 
was  vested  tn  the  tmstee  for  the  benefit  of 
Mrs.  Warfield  and  the  children,  subject  to 
the  purchase-money  mortgage,  and  her  iK>wer 
of  dIq)OsItlon  was  only  such  as  the  deed  gave 
her — ^to  grant  and  convey  for  the  purpose  of 
reinvesting  the  proceeds  of  sale,  for  that  Is 
what  it  meant  It  was  settled  in  this  state 
as  early  as  Cooke  v.  Husbands,  11  Md.  492, 
"that  a  feme  covert  may  act  In  reference  to 
her  SQ[>arate  estate  as  a  feme  sole,  where  the 
settlement  contains  no  limitations  on  the  sub- 
ject on  the  principle  that  the  Jus  dlqwnendl 
accompanies  the  property,  unless  restrained 
In  terms,  or  by  the  manifest  intention  of  the 
Instrument"  but  it  was  long  prior  to  that 
also  determined  "that,  where  a  mode  of  alien- 
ation or  of  appointment  Is  provided,  it  op- 
frates  as  a  n^atlon  of  any  other  mode,  and  Is 
a  paramount  law  governing  and  controlling 
every  contract  in  relation  to  it"  Id.  608. 
■  And  where,  as  in  this  case,  the  feme  covert 
was  only  given  an  equitable  life  estate,  with 
power  of  disposition  of  the  property  absolute- 


ly, for  a  purpose  clearly  defined,  the  limita- 
tion certainly  operates  as  a  negation  of  any 
other  purpose  as  clearly  as  It  would  the  mere 
mode  of  alienation.  If  there  be  any  differ- 
ence, It  musfr  be  In  favor  of  the  interest  to  be 
alienated,  as  in  that  case  she  affects  the  rights 
of  others,  given  by  the  Instrument  In  Han- 
nah V.  Camahan,  supra,  the  court  said,  in 
speaking  of  Hannah,  the  vendor:  "But  when 
the  first  mortgage  was  not  paid,  be  could  not 
take  the  second  mortgage  of  $600  upon  the 
premises,  In  the  face  of  the  notice  he  bad  of 
the  terms  and  extent  of  the  tmst  under  which 
Camahan  held  the  property.  Nor  conid  any 
person,  having  notice  of  tbe  trust,  take  such 
a  mortgage,  and  enforce  It  against  the  prop- 
erty, as  there  was  no  power  given  Camahan 
to  execute  such  a  mortgage."  In  Price  v. 
Courtney,  supra,  the  power  was  much  more 
comprehensive  than  that  given  by  this  deed, 
but  the  court  held,  after  referring  to  many 
authorities,  that  no  power  was  l>estowed  on 
tbe  trustee  to  mortgage  or  otherwise  incum- 
ber the  property.  In  that  caae  the  lower  court 
held  the  deed  of  trust  given  to  secure  a  loan 
was  null  and  voldl,  because  executed  without 
authority,  but,  as  $469.29  of  the  sum  loaned 
was  paid  for  taxes,  it  decreed  that  there 
should  be  a  ll«i  on  the  trast  properly  tor  that 
amount,  with  Interest  and  costs.  The  Su- 
preme Court  of  Missouri  reversed  that  part 
of  the  decree,  and  said  that  the  money  was 
not  loaned  for  that  purpose,  or  any  special 
purpose,  and  added:  "But  even  had  It  been 
loaned  for  that  specific  purirase  and  applied 
In  accordance  therewith,  sncb  loaning  and 
such  application  would  have  created  no  equity 
of  subrogation  or  otherwise  In  favor  of  him 
who  loaned  the  money  to  remove  the  lien." 
In  Oemert  v.  Albert,  supra,  the  Supreme 
Court  of  Pennsylvania  said:  "It  is  no  doubt 
true  that  if  a  trustee  has  already  received  the 
legal  title  to  land  belonging  to  tbe  trust,  he 
may  not  afterwards  Incumber  it,  unless  em- 
powered by  a  court  or  expressly  or  Implied- 
ly authorized  by  the  Instrument  creating  the 
trust"  In  Burroughs  v.  Oaither,  66  Md.  171, 
7  Atl.  243,  the  court  said:  "It  is  doubtless 
true,  as  a  general  proposition,  that  where  tbe 
powers  and  duties  of  a  trustee  are  limited 
and  defined  by  the  terms  of  the  instrument 
creating  the  trust,  neither  he,  nor  the  court, 
under  whose  administration  the  trust  is  car- 
ried on,  can  exercise  any  others;"  but  Inas- 
much as  It  was  the  duty  of  the  trustee  to  pay 
taxes,  an  order  of  the  lower  court  was  af- 
firmed authorizing  the  receivers,  whom  the 
court  had  appointed,  to  give  a  mortgage  to 
raise  money  in  order  to  redeem  the  trust 
property  which  had  been  sold  for  taxes.  In 
this  case.  It  was  the  duty  of  Mrs.  Warfield, 
the  life  t«iant  to  pay  the  taxes,  the  Interest 
oa  the  mortgage  which  was  on  the  trast  prop- 
erty when  she  acquired  It,  and  other  ex- 
penses connected  with  the  property,  and  It 
Is  clear  that  she  could  not  afterwards  In- 
cumber the  fee  for  such  purposes.  When  a 
donee  of  a  power  to  sell  land  also  has  an  In- 
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terest  in  bis  own  rlgbt,  a  conveyance  of  the 
land  by  blm,  not  appearing  either  expressly 
or  impliedly  to  be  made  in  the  execution  of 
the  power,  will  be  held  to  pass  bis  Interest 
only  (Ridgely  t.  Cross,  83  Md.  161,  84  Ati. 
4C!)),  and  he  certainly  Is  presumed  to  have 
only  intended  to  Include  his  own  interest 
when  be  gives  a  mortgage  for  his  own  debts. 
Nor  do  we  think  that  they  had  the  power 
to  give  a  second  mortgage  for  the  purchase 
money.  The  mere  fact  that  there  was  no  such 
power  given  by  the  deed,  and  that  the  sec- 
ond mortgage  was  not  embraced  in  the  ex- 
ception in.  favor  of  purchase-money  mort- 
gages, ought  to  be  a  sufficient  reason  for  so 
declaring,  in  view  of  the  authorities  quoted, 
but.  If  it  could  be  allowed,  it  is  easy  to  see 
what  the  result  would  bave  been  if  the  life 
tenant  did  not  pay  the  interest  on  the  first 
mortgage.  This  second  mortgage  shows  on 
its  face  that  $272.91  of  Interest  due  on  the 
first  was  included  in  it  as  principal,  and 
Interest  notes  were  given  which  included  in- 
terest on  the  interest,  as  well  as  on  the  prin- 
cipal, and  on  the  additional  amount  borrowed. 
If  that  be  permitted,  It  could  be  repeated 
from  time  to  time,  and  it  would  not  take  many 
years  to  double  the  amount  of  the  original 
mortgage  to  the  great  detriment  of  the  re- 
maindermen. There  could  hare  been  no  pos- 
sible reason  for  giving  another  mortgage  to 
secure  the  first,  excepting  to  thereby  raise 
the  interest  and  other  amounts  wanted  by  the 
life  tenant  This  trust  was  created  subject 
to  the  mortgage  of  $3,119,  but  there  was  no 
power  in  Mrs.  Warfleld  to  execute  another 
mortgage  on  the  trust  estate,  as  the  deed  did 
not  authorise  that,  even  with  the  oonsent  of 
the  trustee.  The  second  mortgage  was  there- 
fore, in  our  opinion*  of  no  effect  against  the 
interests  of  the  remaindermen  and  was  only 
binding  on  the  life  estate  of  Mrs.  Warfleld. 
It  is  true  that  in  the  case  of  Warfleld  v. 
Ross,  38  Md.  86  (which  was  an  appeal  from 
the  refusal  of  the  lower  court  to  open  the  de- 
cree of  ratification  of  sale,  and  in  which  this 
court  also  considered  the  final  order  of  rati- 
fication), It  was  said  that  the  powers  confer- 
red by  the  last  mortgage  "were  amply  suf- 
ficient to  authorize  the  attorney  to  sell."  It 
was,  however,  also  said  that  "the  mortgagors, 
Charles  D.  and  Isabella  Warfield,  were  es- 
topped by  their  deed  from  denying  they  had 
power  to  mortgage.  Their  interest,  whatever 
it  was  at  the  time  of  recording  the  mortgage, 
passed  by  the  sale,  when  ratifledi,  to  the  pur- 
chaser. All  others,  not  parties  to  the  mort- 
gage, were  strangers  and  wholly  uninjured  by 
the  sale.  In  our  view  of  the  case,  it  was 
wholly  Immaterial  to  inquire  at  the  instance 
of  the  exceptants  what  title  Timothy  A.  Car- 
roll conv^ed  to  them,  and  unnecessary  and 
improper  to  make  Mr.  Carroll,  or  the  rever- 
sioners in  the  deed  from  Carroll  to  the  War- 
fields,  parties  to  the  proceedings  under  the 
mortgage.  The  exceptants  had  no  ground  of 
complaint  on  that  score.  The  purchaser  alime 
was  injured  by  the  defMt  of  title,  if  any." 


It  Is  unfortunate  that  the  court  did  not  then 
determine  what  title  was  conveyed  to  the 
"exceptants" — which  term  included  the  re- 
maindermen— as  the  five  children  were  joined 
In  the  exceptions,  but  it  is  clear  that  nothing 
was  decided  that  can  in  any  way  affect  the 
claim  of  the  appellees,  unless  it  be  the  mere 
statement  that  the  attorney  bad  power  to  selL 
Inasmuch,  however,  as  the  court  declined  to 
determine  what  Interest  was  conveyed  by  the 
mortgage,  and  consequently  what  was  sold 
by  the  attorney,  as  of  course  he  could  not 
sell  more  than  was  conveyed  by  the  mortgage, 
that  question  was  left  open.  We  have  no 
doubt  what  it  was — it  was  and  could  be  noth- 
ing more  than  tbe  Interest  Mrs.  Warfleld  had, 
and  that  was  an  equitable  life  estate.  As 
she  had  on  power  to  mortgage  the  interests 
of  the  remaindermen,  the  trustee  could  not, 
by  Joining  In  tbe  deed,  give  her  such  power. 
Indeed,  the  deed  does  not  attempt  to  give 
the  trustee  any  power,  but  he  was  simply  to 
give  his  consult  and  approbation  to  his  wife's 
grant  and  conveyance.  The  deed  from  L.  M. 
Reynolds,  attorney,  and  others,  to  Mrs.  Mil- 
ler, which  is  dated  January  19,  1874,  shows 
that  Elias  Llveey  had  not  paid  any  of  tbe 
purchase  money  at  that  time,  but  Mrs.  Mil- 
ler then  paid  it  The  case  of  Warfield  v. 
Ross  was  decided  May  22,  1873,  about  eight 
months  before  the  piuvhase  money  was  paid, 
and  there  was  thus  ample  notice  to  tbe  pur- 
chaser that  the  court  had  declined  to  de- 
termine the  question  as  to  what  int»%8t  had 
passed  by  the  sale,  and  that  the  court  had 
said  the  interest  of  the  remainderm^i  was 
unaffected  by  the  sale. 

Nor  can  there  be  any  possible  doubt  that 
Mr.  Reynolds  could  not  sell  under  the  first 
mortgage,  for  the  simple  reason  that  he  was 
not  named  In  it,  but  another  attorney  was, 
and  it  Is  not  claimed  that  it  had  been  as- 
signed to  him.  He  was  named  in  the  second 
as  the  attorney  or  agent  to  sell.  In  case  of 
default,  and  the  presumption  would  be  that 
he  did  sell  under  that  mortgage,  and  the 
proceedings  show  that  he  did.  As  we  have 
seen,  the  petition  of  Clara  A.  Ross,  signed  by 
him,  asked  the  court  to  approve  "tbe  bond  of 
tbe  attorney  in  the  later  mortgage  named, 
that  he  may  proceed  to  sell."  His  bond  re- 
cites that  mortgage  alone — says  that.  In  pur- 
suance of  the  power  contained  in  that  mort- 
gage, which  Is  accurately  descrilied,  he  "is 
about  to  proceed  to  sell  the  real  estate  in  said 
mortgage  mentioned."  His  advertisement 
likewise  states  that  he  would,  in  pursuance 
of  the  power  contained  in  the  mortgage  to 
Clara  A.  Ross  (giving  the  date  and  place  of 
record),  sell  the  property,  and  his  report  of 
sale  described  the  mortgage  with  the  same 
particularity — neither  the  bond,  advertise- 
ment, nor  the  report  of  sale  mentioning  the 
first  mortgage.  The  petition  of  Clara  A.  Boas 
evidently  proceeded  on  the  theory  that,  as  she 
held  both  mortgages,  the  sale  could  be  made 
free  and  clear  of  both,  and  that  she  was  will- 
ing to  accept  payment  of  both  as  the  second 
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included  the  Indebtedness  of  tbe  first.  That 
was  evidently  the  view  adopted  by  the  court 
In  38  Md.  91,  for  it  is  there  said :  "An  ex- 
press authority  having  been  conferred  by  the 
last  mortgage  to  sell  in  case  of  default  of 
payment  of  any  of  the  sums  secured  by  the 
first,  it  is  imnecessary  to  Inquire  whether 
the  power  of  sale  conferred  on  the  first  mort- 
gagee passed  by  assignment  of  the  mortgage 
or  the  notes  thereby  secured,  to  the  second 
mortgagee  or  her  attorney."  Manifestly  it 
did  not,  and  could  not,  to  the  attorney,  Mr. 
Reynolds,  and,  if  It  did  to  Mrs.  Ross,  as  the 
assignee  of  the  mortgage,  she  did  not  make 
the  sale  under  the  power  in  that  mortgage, 
but  Mr.  Reynolds  made  it  under  the  second 
mortgage.  The  appellants  rely  on  the  case  of 
Madigan  v.  Building  Association,  73  Md.  317, 
20  Atl.  1069,  and  Queen  City  Building  Asso- 
ciation ▼.  Price,  63  Md.  897,  but  we  cannot  see 
how  tb^  reflect  upon  the  question.  In  Madl- 
gan's  Case  the  court  had  under  considera- 
tion tbe  act  of  1890,  p.  206,  c.  187,  which 
made  valid  and  effectual  sales  made  by  per- 
sons who  had  not  been  named  in  powers  of 
sale  in  mortgages.  This  court  sustained  the 
validity  of  the  statute,  but  it  was  passed 
to  cure  tbe  defect  in  sales  made  imder  de- 
fective powers  of  sale  in  mortgages,  and  not 
defects  in  the  mortgages  themselves.  The 
court  said :  "The  mortgage  In  this  case  was 
in  all  respects  perfectly  valid  and  formally 
executed,  and  the  estate  In  the  mortgaged 
premises  was  thereby  transmitted  to,  and 
vested  in,  the  mortgagee,  and  the  only  de- 
fect consisted  in  the  delegation  of  the  power 
of  sale,  as  a  summary  remedy  for  default, 
under  the  statute."  In  this  case  it  Is  not  a 
defect  in  the  power  of  sale — that  was  settled 
hi  38  Maryland — but  the  question  is  the  one 
which  was  left  open  In  38  Maryland,  namely, 
what  interest  was  conveyed  by  the  second 
mortgage,  and  sold  by  the  attorney  named 
therein.  If  a  mortgage  only  included  a  lUe 
estate.  It  is  not  necessary  to  cite  authorities 
to  show  that  the  lieglslature  could  not  pass 
a  retroactive  statute  to  make  It  cover  the 
fee,  and  nothing  of  that  kind  was  attempted 
by  the  act  of  189a  So  in  Price's  Case,  which 
was  an  attempt  to  have  Lowdermilk's  Case 
In  50  Md.  175,  modified  or  explained,  this  court 
held  that  the  purchaser  at  a  sale  made  under 
a  void  power  would,  in  a  court  of  equity,  be 
equitably  entitled,  as  tbe  assignee  of  the 
mortgage  to  the  extent  be  had  paid  the  pur- 
chase money,  but  the  question  again  arises, 
what  interest  did  this  mortgage  convey?  If 
it  had  been  valid  to  pass  the  fee,  including  the 
remainders  given  the  appellees  by  the  Car- 
roll deed,  and  the  power  of  sale  had  been  de- 
fectively executed.  Price's  and  Madigan's 
Cases  would  apply,  but  as  the  second  mort- 
gage was  invalid,  in  so  far  as  the  remainders 
are  concerned,  an  assignment  of  It  could  be 
of  no  avail. 

3.  This  brbig>  ua  to  tbe  consideration  of 
tbe  demurrer  to  the  plea  on  equitable  grounds. 


It  shows  on  its  face  that  Mr.  Reynolds  did  not 
have  power  to  sell,  under  the  second  mort- 
gage, the  interests  of  the  remaindermen.  In 
view  of  the  law  which  we  have  announced 
above,  and  It  does  not  show  that  he  had  pow- 
er to  sell  under  the  first  mortgage.  In  speak- 
ing of  the  latter  It  says,  "with  power  In  said 
mortgage  contained  to  said  Carroll  or  bis  at- 
torney to  sell,"  but  does  not  allege  that  Mr. 
Reynolds  was  tbe  attorney  named,  which  In 
point  of  fact  he  was  not,  as  the  mortgage 
shows.  If  the  theory  of  the  plea  was  that 
the  defendants  were  entitled  to  be  subrogated 
to  the  rights  of  the  mortgagee  In  the  pur- 
chase-money mortgage,  It  certainly  is  not  suf- 
ficient. It  alleges  that  tbe  mortgage  was 
paid,  and  surely,  If  the  defendants  can  now 
be  subrogated  to  the  pTu-chase-money  mort- 
gage, they  could  not  ask  a  court  of  equity  to 
do  that,  and  then  declare  tbe  plahitiffs  bar- 
red by  reason  of  tbe  possession  of  tbe  de- 
fendants and  those  under  whom  they  claim. 
Under  no  principle  of  equity  could  they  be 
subrogated  for  such  purposes  or  on  such 
terms,  but  if  entlUed  to  be  subrogated  at 
all,  it  would  only  be  to  the  extent  of  that 
mortgage,  and,  In  order  to  have  made  this 
plea  a  valid  one  on  that  theory.  It  should  at 
least  ha.ve  alleged  that  they  had  made  de- 
mand on  the  plaintiffs  for  the  amount  of 
that  mortgage,  which  had  been  refused,  or 
show  their  willingness  to  have  surrendered 
the  property  upon  payment  thereof.  There  is 
nothing  to  suggest  their  willingness  to  do  so, 
but  on  tbe  contrary  they  not  only  filed  their 
plea  of  not  guilty,  but  set  up  this  plea  as  a 
bar  to  the  plaintiffs'  recovery,  because  as  they 
alleged,  they  were  entitled  to  be  in  "the  shoes 
of  Clara  A.  Ross,  as  assignee  of  Timothy  A. 
Carroll,  mortgagee."  In  other  words  they 
claim,  in  a  plea  which  is  supposed  to  be  gov- 
erned by  equitable  principles,  that  because,  in 
equity,  the  plaintiffs  ought  to  pay  them  $8,119, 
they  are  not  entitled  to  the  property,  even 
if  it  is  worth  more,  although  they  never  of- 
fered to  surrender  the  property  on  payment  of 
the  sum  they  allege  the  plaintiffs  should  in 
equity  be  required  to  pay.  If  that  was  not 
the  theory  of  the  plea.  It  was  defective  on 
other  grounds.  Inasmuch  as  the  sale  was 
under  the  second  mortgage,  and  the  mort- 
gagors had  no  power  to  convey  anything 
more  than  the  life  estate  of  Mrs.  Warfield, 
tbe  purchaser  did  not  acquire  by  tbe  sale 
more  than  that  life  estate.  He  and  bis  suc- 
cessors were,  therefore,  presumed  to  have 
been  in  possession  under  the  life  estate. 
They  certainly  could  not  claim  to  be  in  pos- 
session under  a  mortgage  which  they  al- 
lege was  paid  off.  Again,  the  plea  does  not 
allege  when  Mrs.  Warfield  died,  or  that  she 
had  been  dead  for  20  years  before  this  suit 
was  brought  Therefore  the  concluding  part 
of  the  plea  could  not  apply  in  bar  of  these 
plaintiffs.  The  agreed  statement  of  facts 
shows  that  she  did  not  die  until  1904;  and 
hence  there  could  have  been  no  amendment 
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which  vonld  have  been  of  any  avail  In  ref- 
erence to  that  Until  her  death,  the  remain- 
dermen could  not  have  sustained  an  action  of 
ejectment,  as  their  right  to  possession  did  not 
accrue  until  the  life  estate  was  ended.  It 
Is  not  easy  to  understand  Just  what  was 
meant  by  the  conclusion  of  the  plea.  If  It 
was  intended  simply  to  set  up  a  holding  by 
adverse  possession,  the  plea  was  bad,  because 
that  was  not  an  equitable  defense,  but  one  at 
law,  in  addition  to  the  fact  that  it  does  not 
allege  that  the  possession  was  adverse.  It 
alleges  in  one  place  that  the  payment  of  the 
mortgage  put  the  defendants  and  those  under 
whom  they  claim  in  the  shoes  of  Clara  A. 
Ross,  and  In  another  that  they  had  been  in 
constant,  uninterrupted,  and  exclusive  pos- 
session of  the  property  "a  period  of  over  20 
years,  without  any  recognition  of  the  mort- 
gage title  or  any  account  on  the  footing  there- 
of." It  therefore  cannot  be  set  up  as  an  ex- 
isting mortgage  in  default,  as  a  bar  to  this 
action.  For  these  and  other  reasons,  the  de- 
murrer to  the  plea  was  properly  sustained. 

4.  After  what  we  have  said,  it  is  not 
necessary  to  discuss  the  prayers  In  detail. 
The  concluding  part  of  the  defendant's  first 
is  clearly  erroneous.  The  title  to  said  land 
passing  under  the  mortgage  foreclosure  was 
not  "now  vested  in  the  defendants,"  because 
the  life  tenant  was  then  dead,  and  the  pos- 
session by  the  defendants  was  not  a  bar  to 
recovery  by  the  plaintiffs.  The  second  is 
also  defective,  because  possession  was  not 
held  against  the  appellees  since  1873,  and 
there  was  no  evidence  that  the  appellants 
were  claiming  under  the  mortgage  ofTered  in 
evidence.  The  third  was  also  bad,  because 
it  was  not  necessary  that  the  mortgage  be 
satisfied  by  the  mortgagee  or  the  plalntiffls 
In  this  suit  It  was  satiafled  by  the  sale — 
at  least  the  attorney  of  the  mortgagee  re- 
ceived more  than  sufficient  to  satisfy  it  and 
presumably  did.  So  far  as  the  fourth  is 
concerned,  it  Is  only  necessary  to  say  that 
there  was  no  evidence  that  the  defend- 
ants had  been  in  possession  since  July,  1871, 
and,  if  they  had,  these  plaintiffs  could  not 
sue  until  1904.  The  fifth  was  properly  re- 
jected because  there  was  legally  sufilclent 
evidence  to  entitle  the  plaintiffs  to  recover. 
The  plaintiffs'  second  prayer  was  the  con- 
verse of  that,  and,  under  the  pleadings  and 
evidence,  we  think  they  were  entitled  to  re- 
cover, as  the  facts  necessary  to  recover  were 
either  admitted  by  the  agreed  statement  of 
facts,  or  proven  by  the  record  evidence, 
which  was  not  contradicted.  The  court  was 
only  required  to  apply  the  law  to  the 
uncontradicted  and  conceded  facts.  It  is  un- 
necessary to  discuss  the  first  prayer  of  the 
plaintiff. 

We  will  only  add  that  while  vre  hold  that 
the  plaintiffs  are  entitled  to  recover  in  this 
action,  we  do  not  mean  to  preclude  the  de- 
fendants from  going  into  equity  and  seeking 
to  be  subrogated  to  the  purchase-money 
mortgage.    That  was  a  part  of  the  considera- 


tion by  which  the  life  tenant  and  remainder- 
men acquired  their  interest  in  this  land,  and 
equity  and  justice  demand  that  it  should  be 
paid,  unless  It  is  clearly  established  that  it 
was  Intended  to  sell  the  life  estate  alone,  or 
that  the  appellants  are  in  some  way  barred 
of  this  relief.  The  peculiar  circumstances 
of  this  case  are  such  that  it  would  have  been 
almost  Impossible  to  properly  set  up  the 
claim  of  subrogation  by  the  plea  on  equitable 
grounds,  so  as  to  do  justice  between  the 
parties.  If  the  plea  had  been  technically 
good,  the  court  would  have  been  justlfled  in 
striking  it  out  under  section  88,  art  75, 
Oode  Pub.  Oen.  Laws;  In  Parte  Anoda- 
tlon  V.  ShartEer,  88  Md.  10,  84  Atl.  686.  this 
court  declined  to  continue  an  injunction  to 
restrain  the  plaintiff  from  prosecntii^  an 
action  of  ejectment,  on  the  ground  that  the 
defendant  could  introdnce  In  the  action  at 
at  law,  by  equitable  plea,  the  same  matters 
attempted  to  be  set  up  in  the  equity  proceed- 
ing, but  it  did  not  mean  to  say  that  a  de- 
fendant In  an  ejectment  proceeding  should 
In  all  cases  be  precluded  from  going  Into 
equity,  after  judgment  because  he  had  not 
Interposed  a  plea  by  way  of  equitable  de- 
fense. The  statute  itself  recognizes  the  fact 
that  there  may  be  cases  where  Jastlce  to  all 
the  parties  may  require  the  interpositl<m  of 
a  court  of  equity,  and  this  is,  in  our  opinion, 
such  a  case.  As  this  court  declined  to  deter- 
mine In  38  Maryland  what  interest  the  pur- 
chaser had  acquired,  the  appellants  had  the 
right  to  have  that  determined  in  this  case, 
and  it  would  not  have  been  right  to  require 
them,  esx)eclally  as  they  were  simply  the  rep- 
resentatives of  the  heirs,  to  admit  that  the 
sale  was  only  valid  to  pass  the  life  estate, 
and  them  seek  to  be  subrogated  to  the  rights 
of  the  mortgagee  under  the  first  mortgage. 
Union  Hall  AssociatlMi  v.  Morrison,  39  Md. 
281,  Is  another  illustration  of  a  case  where 
the  defendant  In  an  action  of  ejectment 
should  not  be  prohibited  from  af towards 
going  into  equity  to  obtain  relief  for  im- 
provements innocently  put  upon  land  re- 
covered from  him,  merely  because  be  did  not 
set  up  the  defense  by  way  of  plea  on  equi- 
table grounds.  He  should  be  permitted  to 
first  have  the  title  determined  at  law. 
Other  instances  might  be  given,  but  we  do 
not  deem  it  necessary. 

Of  course  we  do  not  mean  to  be  under- 
stood as  determining  that  the  ai^ellants  will 
be  entitled  to  relief  In  equity  to  the  extent 
of  the  purchase-money  mortgage,  or  ex- 
pressing any  opinion  on  the  subject  as  that 
must  depend  upon  the  circumstances  shown, 
but  In  view  of  the  facts  disclosed  by  this 
record  and  some  apparent  misapprehens'.on 
by  the  profession  as  to  the  effect  of  our  de- 
cisions on  this  question,  we  deem  it  proper 
to  say  what  we  have. 

It  follows  from  what  we  have  said  that 
the  judgment  must  be  affirmed. 

Judgment  affirmed,  the  appellants  to  pay 
the  eoata. 
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UAYOR,  ETC,  OF  BALTIMORE}  t.  BAI/M- 

MORB   &  PHILADELPHIA 

STEAMBOAT  CO. 

BALTIMORE  &  PHILADELPHIA  STBIAU- 

BOAT  CO.  V.  MAYOR,  BTTC,  OF 

BALTIMORa 

<Court  of  Appeals  of  Maryland.    Dec.  19,  1906.) 

L  Watebs  and  Watbb  CouBsaa  —  Rif  abiah 

RiOBTB. 

Where  a  portion  of  a  street  was  condemned 
and  opened  as  a  highway  and  pablic  wharf,  as 
Ruthorized  by  Acts  1817,  c.  71,  and  substantial 
damages  were  awarded  and  paid  to  the  owners 
of  the  land  taken,  the  city  thereby  acquired  the 
wharf  and  riparian  rights  of  the  former  owners 
of  the  land  whiclk  abutted  on  the  street  side 
of  the  harbor. 

2.  Navigable  Watebs  —  Habbobs  —  Filuno 
Lakd — Whakves. 

Where  the  owners,  of  lots  on  the  opposite 
side  of  a  street  adjoining  a  harbor  filled  out 
their  land  beyond  the  street  into  the  harbor, 
as  authorized  by  Acts  1796,  c.  43,  Acts  1801.  c. 
il2.  and  Acts  1803,  c.  94,  they  thereby  acquired 
the  right  to  maintain  wharves  and  load  and 
unload  vessels  from  and  on  them  and  to  moor 
vessels  to  them,  etc.,  in  the  waters  of  the  harbor 
beyond  their  respective  wharfs. 

3.  Eminent  Domain  —  Whabfaok  Bights  — 
Condemnation. 

Neither  the  owners  of  such  lots  who  had 
filled  them  out  in  accordance  with  such  acts 
nor  their  successors  in  title  could  be  deprived 
of  their  wharfage  rights  and  privileges  without 
their  consent  by  the  state  or  the  city  in  which 
the  harbor  was  located,  except  by  condemnation 
proceedings  under  the  power  of  eminent  do- 
main. 

lEd.  Note. — ^For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  §9  171-179,  227-230.] 

4.  Samk— Leases— Estoppel. 

In  a  proceeding  in  rem  to  condemn  land 
for  the  widening  of  a  street  adjoining  a  harbor, 
together  with  all  rights  in  the  area  necessary 
to  be  taken  to  widen  the  street,  a  steamboat 
company  wbich  held  a  lease  of  a  wharf  located 
along  the  street  sought  to  be  widened  was  not 
estopped  thereby  from  asserting  its  rights  in 
the  waters  of  the  harbor  which  it  might  have 
as  an  incident  to  its  ownership  of  a  wharf 
constructed  along  an  intersecting  street. 

5.  Navigable  Watebs  —  Whabves  —  Pibbs 
—Extension— Licenses— IiMiTATiGHB. 

The  rights  of  a  steamboat  company  to  ex- 
tend piers  into  a  harbor  in  front  of  its  wharves 
nnder  permits  fron  the  city  controlling  the  har^ 
bor  was  subject  to  the  limitations  and  re- 
strictions Imposed  by  the  permits,  together  with 
those  imposed  by  law  on  the  city's  power  to 
crant  the  permits  or  inherent  in  the  nature  of 
its  title  to  the  navigable  waters  into  or  over 
.which  the  structure  was  intended  to  be  built. 

6.  Same— Title— PowEB  of  State. 

Though  the  state  is  the  owner  of  the  navi- 
gable waters  within  its  bonndaries,  it  holds  them 
as  quasi  trustee  for  the  public  benefit  and  to 
support  the  rights  of  navigation  and  fishery 
'  to  which  state  grants  of  privileges  or  interests 
in  such  waters  are  subject. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Navigable  Waters,   {   1.] 

7.  Sams  —  Statutes  —  Whabf  Rights  —  Ex- 

CLOBIVRiraSS. 

Where,  prior  to  the  passage  of  Acts  1796, 
c.  45,  Acts  1801,  c.  92,  and  Acts  1805,  c.  94, 
anthorising  the  owners  of  lots  on  L  street  in 
Baltimore  to  extend  the  same  into  the  harbor 
and  conrtruct  and  use  wharves  opposite  such 
lets,  the  land  lying  north  of  the  harbor  and 
fnnediately  east  of  L  street  had  been  extended 
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southwardly  by  filling  in  the  harbor  to  a  few 
feet  of  the  harbor's  present  north  line,  the 
owners  of  such  land  were  entitled  to  riparian 
rights  in  the  harbor  to  the  same  extent  as 
the  owners  of  other  land  abutting  thereon,  s* 
that  the  city,  on  acquiring  the  land  north  of 
the  harbor  for  a  street,  was  not  estopped  to 
deny  that  the  owners  of  the  lots  located  on  L. 
street  which  were  filled  up  under  such  acts 
were  entitled  to  exclusive  rights  in  the  harbor 
as  against  the  city. 

S,  Same  —   Rifabian     Ownebs  —   Wuabf 
Rights. 

The  right  of  a  riparian  owner  to  wharf 
out  to  the  deep-water  line  must  be  exercised 
within  side  lines  at  right  angles  to  a  straight 
shore,  or,  if  the  shore  be  concave,  within  con- 
verging lines  which  proportionately  divide  the 
tide  water  shore  among  such  owners. 

9.  Eminent  Domain  —  Damages  —  Pbopebtt 
Not  Taken— Statutes. 

Act  1904,  p.  147,  c.  87,  {  8,  provides  that 
the  burnt  district  commission  of  Baltimore, 
whenever  exercising  the  power  of  eminent  do- 
main, shall  ascertain  whether  any  and  what 
amount  in  value  af  damage  will  be  caused  to 
the  owner  of  any  right  or  interest  in  any  pround 
or  improvement,  taking,  into  considerataon  all 
advantages  and  disadvantages  for  which  such 
owner  ought  to  be  compensated.  Section  9.  p. 
149,  declares  that  when,  in  the  commission  s 
judgment,  a  part  of  the  whole  of  the  improve- 
ments of  any  lot  can  be  taken  without  destroy- 
ing the  whole,  the  commission  shall  only  con- 
demn the  part  necessary,  and  shall  award  such 
damages  and  assess  upon  the  remainder  such 
benefits  as  in  their  judgment  shall  be  right  and 
proper.  Hdd  that,  though  the  words  "any 
right  or  interest  in  any  ground  or  improvement 
in  section  8  referred  only  to  the  ground  or  im- 
provement taken,  the  commission  nevertheless 
was  bound,  in  estimating  the  damages  for  the 
takin;:,  to  consider  injuries  to  other  property 
not  taken. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18:  Eminent  Domain,  i  239.1 

10.  Same— iNSTBUcnoNS. 

Where,  in  a  proceeding  to  condemn  land 
for  the  wideninc  of  a  street,  the  judge's  enu- 
meration of  the  different  elements  of  damage  ap- 
pearing in  the  inqnisition  included  all  the  ele- 
ments of  advantage  and  disadvantage  proper 
to  be  considered  in  the  case,  daimant  was  not 

Srejudiced  by  the  refusal  of  a  prayer  that  in 
etermining  the  claimant's  damages  the  court 
should  consider  claimant's  injury  by  the  taking 
of  wharfage  and  dock  rights  which  had  not 
been  condemned. 

11.  Sams— Elements  or  Compensation— Evi- 
dence. 

Where,  in  a  proceeding  to  condemn  certain 
dock  and  wharf  rights,  compensation  was  al- 
lowed for  loss  of  claimant's  right  to  dock  or 
moor  vessels  in  front  of  the  portion  of  its 
wharf  taken  before  the  condemnation  proceed- 
ings, it  was  not  error  for  the  court  to  refuse  to 
allow  compensation  for  loss  of  emolnmenta  to 
arise  frora  whRrfage;  there  bping  no  evidonce 
that  claimant  had  ever  received  revenues  from 
such  source. 

12.  Same  —  Impbovements  —  Allowance  — 

CoNSTBUCnON. 

Where,  In  a  proceeding  to  condemn  certain 
wharf  rights  and  land  for  the  widening  of  a 
street,  it  was  admitted  that  claimant's  improve- 
ments on  its  L,  street  wharves  practically  con- 
sisted of  continuons  frame  structures  and  sheds, 
it  could  not  be  presumed,  in  the  absence  of  a 
specific  statement  to  that  effect,  that  the  trial 
judge,  in  making  an  allowance  for  loss  of 
improvements  erected  on  L  street.  Intended  to 
allow  damages  only  for  the  portion  of  the  im- 
provements on  the  condemned  part  of  the  prop- 
erty and  to  exclude  the  remainder. 
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13.  Same— Dauaoes— RiOHTB  of  Claimant— 

PSAYEBS. 

Where  claimant  for  many  years  had  been 
in  possession  and  use  of  the  waters  of  a  portion 
of  the  doclc  in  question  as  tenant  of  the  city 
of  Baltimore  from  year  to  year,  and  claimant Ji 
lease  did  not  estop  the  city  in  a  condemnation 
proceeding  from  asserting  any  rights  it  had  ap- 
purtenant to  a  city  street  wharf,  a  prayer 
that  there  was  no  sufficient  evidence  that  the 
city  had  ever  asserted  any  claim  or  right  to 
moor  vessels  in  the  dock  lying  immediately  east 
of  L.  street  and  south  of  P.  street,  which  would 
interfere  or  conflict  with  any  of  claimant's 
rights,  was  properly  refused. 

14.  Naviqablb     Watebs— Whabfaqe— Bifa- 

BIAR  RlOHTB. 

Where  a  city  owned  a  street  along  the 
shore  of  a  navigable  harbor,  and  constructed 
a  city  dock  along  the  same,  after  which  pro- 
ceedings were  instituted  to  widen  the  street 
on  the  harbor  side  thereof,  the  city  would  be 
entitled  to  the  same  wharage  and  riparian  rights 
to  the  navigable  water  in  front  of  the  street 
aa  widened  that  it  had  in  front  of  the  same 
side  of  the  street  in  its  present  condition. 

Cross-appeals  from  Baltimore  City  Court; 
Henry  Stockbrldge,  Judge. 

Proceedings  for  the  wldoilng  of  Pratt 
street  in  the  city  of  Baltimore,  eastwardly 
from  its  intersection  with  Light  street  An 
award  of  I>eneflts  and  damages  was  made  by 
the  I>urnt  district  commission  of  Baltimore 
City,  wliicli  was  modified  on  appeal  to  the 
Baltimore  city  court,  from  which  tlie  mayor 
of  the  city  and  the  Baltimore  &  Philadelphia 
Steamboat  Company  prosecute  cross-appeals. 
Affirmed. 

Argued  before  McSHERRY,  0.  J.,  and 
BOYD,  PEARCE,  SCHMUCKER,  JONES, 
and  BURKE,  JJ. 

Josei^  S.  Ooldsmitb  and  Edgar  Allan  Poe, 
for  appellant  Thomas  F.  Cadwalader  and 
Richard  M.  Venable,  for  the  Baltimore  & 
Philadelphia  Steamboat  Co. 


SX:!HMUCKEB,  J.  The  cross-appeals  In 
this  case  are  from  tlie  rulings  and  inquisi- 
tion of  the  Baltimore  city  court  on  appeals 
taken  to  that  tribunal  from  an  award  of  the 
burnt  district  commission  of  Baltimore  City. 
The  award  made  by  the  commission  was  of 
damages  and  benefits  for  the  widening  of 
Pratt  street  eastwardly  from  its  Intersection 
with  Light  street.  Those  two  streets  inter- 
sect each  other  at  what  Is  practically  a  right 
angle.  The  wharf  running  along  the  south 
Bide  of  Pratt  street  abuts  on  the  north  side' 
of  the  navigable  waters  of  the  basin,  and  the 
wharf  running  along  the  east  side  of  Light 
street  abuts  on  the  west  side  of  the  same 
waters.  The  most  important  questions  with 
which  we  have  to  deal  relate  to  the  respec- 
tive water  rights  of  the  city  of  Baltimore  as 
the  owner  of  Pratt  street  and  wharf,  and  the 
Baltimore  8c  Philadelphia  Steamboat  Com- 
pany as  the  owner  or  lessee  of  a  portion  of 
the  Light  Street  Wharf.  All  of  the  land  in- 
volved In  the  present  controversy,  Including 
the  beds  of  the  two  streets,  was  originally 
covered  by  the  waters  of  the  basin,  and  has 


been  filled  up  from  the  north  and  west  by 
the  proprietors  of  adjacent  lands  under  the 
provisions  of  Acts  1745.  c.  9;  Acts  1796,  c. 
45;  Acts  1801,  c.  92;  Acts  1805,  c.  94.  or 
some  of  them.  These  acts  have  been  con- 
strued by  this  court  in  Page  v.  Baltimore,  34 
Md.  558;  Hazlehurst  v.  Baltimore,  37  Md. 
109;  Homer  v.  Pleasants,  66  Md.  475,  7  Atl- 
691;  Tome  Institute  v.  Crothers,  87  Md.  584, 
40  Atl.  261,  and  other  cases,  and  it  will  not 
be  necessary  for  us  to  refer  at  length  to 
their  provisions.  Such  portions  of  them  as 
bear  specially  upon  features  of  the  present 
case  will  be  noticed  hereafter.  The  portion 
of  Pratt  street  with  which  we  are  concerned 
was  condemned  and  opened  of  Its  present 
width  of  70  feet  under  the  act  of  1817,  c  71, 
as  a  highway  and  publle  wharf,  and  sub- 
stantial damages  were  awarded  and  paid  to 
the  owners  of  the  land  talcen  under  the  con- 
demnation. The  city  thus  acquired  the 
wharf  and  riparian  rights  of  tiie  former 
owners  of  the  land  abutting  on  the  north 
side  of  the  basin.  The  steamboat  company 
is  the  owner  or  lessee  of  contlg^uons  lot^ 
on  the  west  side  of  Light  street,  having  an 
aggregate  front  extending  from  Pratt  street 
southerly,  of  about  151  feet  As  appurte- 
nant to  each  one  of  these  lots  the  cmnpany 
also  owns  the  wharf  lying  opposite  it  on  the 
east  side  of  Light  street  The  wharf  ez- 
toids  ba<&  from  the  water  14  feet  so  that 
the  steamboat  company  has  on  the  east  side 
of  Light  street  contiguous  wharves  14  feet 
deep,  with  an  aggregate  front  on  the  basin  of 
about  151  feet  In  front  of  these  wharves 
the  company  has,  under  various  permits 
from  the  city,  constructed  out  over  the  wa- 
ter what  is  practically  a  continuous  pier, 
projecting  from  the  east  side  of  Light  street 
Into  the  basin  11%  feet  at  its  north  end,  and 
107  feet  10  inches  at  its  south  end,  and  hav- 
ing a  diagonal  water  front  on  its  east  side 
of  184  feet  5  inches.  The  steamI>oat  com- 
pany Is  also  the  lessee  from  the  city,  at  an 
annual  rent  of  $3,600,  of  a  portion  of  the 
wharf  on  the  south  side  of  Pratt  street  ex- 
tending 200  feet  easterly  from  the  comer 
of  Light  and  Pratt  streets.  The  general  sit- 
uation at  the  southeast  comer  of  Pratt  and 
Light  streets  being  such  as  we  have  men- 
tioned, the  burnt  district  commission,  act- 
ing under  chapter  87,  p.  141,  of  the  acts  of 
1904  and  Ordinance  No.  66  of  1904  of  Balti- 
more City,  undertook  to  add  50  feet  to  the 
width  of  Pratt  street  easterly  from  its  in- 
tersection with  Light  street  In  the  process 
of  widening  the  street  the  commissioners 
condemned  a  strip  of  land  50  feet  wide  by 
358  feet  long  lying  Immediately  south  of  the 
original  Pratt  street.  They  divided  this 
strip  of  land  into  three  lots,  designated  "A," 
"B,"  and  "C,"  for  which  they  awarded  dam- 
ages. They  at  the  same  time  assessed  bene- 
fits upon  three  other  lots,  one  lying  in  the 
basin  immediately  south  of  lots  A  and  B,  and 
designated  "No.  312,"  the  other  two  lying 
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oa  the  east  side  of  Llgbt  street,  designated 
"No«.  313  and  314."  All  six  of  these  lots 
were  at  the  time  covered  by  the  navigable 
waters  of  the  basin,  with  the  exception  of  a 
■trip  of  the  Light  Street  Wharf.  50  feet  1^ 
Inches  long  by  14  feet  wide,  bat  over  lota 
313  and  314  and  lot  A  were  erected  the  piers, 
already  referred  to,  owned  or  leased  by  the 
steamboat  company.  A  nnmber  of  plats 
appear  in  the  record  which  do  not  entirely 
asree  In  their  lines:  bnt  the  following  plat, 
made  up  from  those  filed  by  the  commls- 
■icMiers  with  their  return,  designates  the  lo- 
cation and  dimensions  of  the  lots  in  question 
with  sufficient  accuracy  for  the  purposes  of 
this   opinion: 


and  pier  of  the  steamboat  company  there 
being.  Both  the  dty  and  the  steamboat  com- 
pany excepted  to  the  awards  and  appealed 
to  the  Baltimore  dty  court,  where  the  case 
was  tried  without  a  jury  before  Stockbridge, 
J.,  who  by  hla  inquisition  filed  In  that  court 
allowed  damages  to  the  steamboat  company 
for  the  value  of  the  condemned  portion  of 
Its  Light  Street  Wharf  and  the  improvements 
thereon,  and  the  loss  of  its  right  to  moor  and 
dock  vessels  on  any  part  of  the  50  feet 
taken  for  the  widening  of  the  street  and  the 
deprivation  of  the  right  of  access  by  water 
over  those  SO  feet,  and  the  extinguishment 
of  its  lease  of  the  Pratt  Street  Wharf  and 
the  Improvements  thereon,  damages  aggregat- 
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Tbe  oommisslonera  awarded  $17,531.26 
damages  to  the  dty  and  the  steamboat  com- 
pany for  lot  A,  which  includes  the  strip  50 
foet  1V6  inches  long  by  14  feet  wide  of  Light 
Street  Wliarf,  owned  by  the  company,  to- 
gether with  the  pier  built  out  from  It  into 
the  basin,  and  also  the  pier  along  the  south 
Ride  of  Pratt  street  leased  by  the  company 
from  the  city.  They  awarded  $30,000  dam- 
ages to  the  dty  for  lot  B,  which  Includes 
enough  of  the  basin  to  make  In  connection 
with  lot  A  sufficient  area  to  widen  Pratt 
street  60  feet  for  the  distance  of  208  feet  7 
Inches  easterly  from  Light  street  They 
awarded  $15,000  damages  to  the  state  of 
Maryland  for  lot  C,  lying  east  of  lota  A 
and  B  and  including  enough  of  the  basin  to 
extend  the  widening  of  Pratt  street  for  an 
additional  160  feet  easterly.  They  assessed 
$5  benefito  to  the  city  on  lot  No.  312,  lying 
In  the  basin  Immediately  south  of  lot  B, 
and  they  aasessedi  $058  and  $885,  respectively, 
benefits  to  the  steamboat  company  on  lots 
Nos.  312  and  313,  which  lie  in  succession 
along  the  east  side  of  Llgbt  street  south  of 
lot  A  and  Inclnde  a  large  portion  of  tbe  wharf 


ing  $28,162.50,  and  assessed  nothing  against 
It  for  beneflte  to  accrue  to  the  portion  of 
Ita  property  not  taken  under  the  condem- 
nation. He  allowed  the  city  only  the  nomi- 
nal damages  of  $6,  because  he  held  that 
it  will  have  the  same  wharfage  and  riparian 
righta  to  the  south  side  of  widened  Pratt 
street  and  the  water  In  front  of  It  that  It 
now  has  to  the  south  side  of  the  present 
street  and  the  wat»  in  front  of  It.  The 
city  and  the  steamboat  company  thereupon 
took  the  present  cross-appeals  from  the 
rulings  and  Inquisition  of  the  drcult  court. 

At  the  bearing  in  the  court  below  the 
steamboat  company  offered  eight  prayers,  of 
which  the  first,  second,  fourth,  fifth,  and 
seventh  were  granted,  and  the  other  three 
were  rejected.  The  city  offered  no  prayers. 
As  both  sides  appealed,  we  will  review  all 
of  tbe  rulings  <m  the  prayers,  and  In  so  doing 
will  dispose  of  all  of  the  questions  presented 
by  the  record. 

The  first  prayer  simply  asserts  that  the 
owners  of  tbe  lota  on  the  west  side  of  Light 
street  who  filled  out  their  land  to  tbe  east 
Bide  at  that  street,  according  to  the  provl- 
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giona  of  the  acts  of  1796,  1801,  and  1805,  ac- 
quired thereby  the  right  to  maintain  vharres 
and  load  and  nnload  vessels  from  and  on 
them  and  to  moor  vessels  to  them  and  to 
dock  them,  in  the  waters  of  the  basin  on 
the  east,  to  their  reepectlTe  'wharves.  As 
this  prayer  does  not  claim  for  the  owners 
of  the  wharves  any  sole,  exclusive,  <nr 
superior  right  to  the  use  and  occupancy  of 
the  waters  of  the  basin,  it  was  properly 
granted  under  the  authority  of  the  cases  of 
Page,  Hazlehurst,  and  Homer,  supra.  In 
which  it  was  held  that,  although  the  owners 
who  had  so  filled  out  their  land  did  not 
thereby  acquire  a  technical  fee  in  it,  they  did 
acquire  a  perpetual  use  of  It  for  the  purpose 
of  erecting  and  maintaining  the  wharves, 
which  is  defined  in  Homer's  Case  as  a  "li- 
cense or  franchise,"  which,  so  long  as  it  is 
used,  the  state  can  no  more  annul  than 
she  could  a  patent  in  fee. 

The  second  prayer  asserts  that  the  steam- 
boat company  is  the  owner  of  the  "property 
and  rights"  conveyed  to  It  by  certain  aiumer- 
ated  deeds  under  which  It  claims  title  to 
its  Light  street  lots  and  wharves.  That 
pnyet  was  properly  granted. 

The  fourth  prayer  is  really  a  corollary  to 
the  second,  and  asserts  that  neither  the  own- 
ers of  the  lots  on  the  west  side  of  Light 
street  who  bad  filled  them  out  in  accordance 
with  the  acts  of  Assembly  mentioned,  nor 
their  successors  in  title,  could  be  deprived 
of  their  wharfage  rights  and  privileges,  with- 
out their  consent,  by  the  state  or  the  city, 
except  by  condemnation  under  the  power  of 
eminent  domain.  That  prayer  also  was  prop- 
erly granted. 

The  seventh  prayer  declares  that  the  steam- 
boat company  Is  not  estopped,  by  the  lease 
flrom  the  city  to  It  of  the  Pratt  Street  Wharf, 
from  asserting  in  this  case  any  right  it  may 
have  to  moor  and  doclc  vessels  in  the  doclc 
lyhig  south  of  that  wharf.  We  think  that 
prayer  was  properly  granted.  'Hils  is  not 
a  case  between  landlord  and  tenant  as  such, 
nor  one  calling  in  question.  In  b^alf  of  one 
of  them  against  the  other,  their  respective 
rights  under  their  lease.  It  is  a  proceeding 
In  rem  to  condemn  all  property  rights  of 
every  kind  in  the  area  necessary  to  be  taken 
for  widening  Pratt  street  The  steamboat 
company  claims  certain  rights  in  this  proper- 
ty— 1.  e.,  in  the  basin — as  incident  to  its  own- 
ership of  the  Light  Street  Wharf  and  other 
rights  as  lessee  of  the  Pratt  Street  Wharf. 
All  that  the  prayer  does  Is  to  say  that  the 
company  is  not  estopped  by  Its  lease  of  the 
Pratt  Street  Wharf  from  asserting  any  rights 
in  the  waters  of  the  basin  which  it  may 
have  as  an  Incident  of  its  ownership  of 
the  Light  Street  Wharf. 

The  fifth  prayer  asserts  that  the  steam- 
boat company  is  entitled  to  the  use  of  such 
wharves  and  the  land  under  them  as  the 
court  shall  find  that  it  extended  Into  the 
basin  under  permits  from  the  city,  subject 
to  the  limitations  or  restrictions  contained 


In  the  permits  or  Imposed  }3j  law.  The 
propositions  embodied  in  this  prayer  are^ 
when  fully  stated  and  propwly  understood, 
correct.  Any  right  of  the  steamboat  com- 
pany to  extend  piers  into  the  basin  in  front 
of  its  Light  Street  Wharves  under  permits 
from  the  city  is,  of  coarse,  subject  to  the 
limitations  and  restrictions,  If  any,  Imposed 
by  the  permit  under  which  the  right  Is  claim- 
ed. It  is  equally  clear  that  all  such  rights 
are  subject  to  the  limitatimiB  and  restrictions 
Imposed  by  law.  Including  those  imposed  by 
law  upon  the  city's  power  to  grant  the  per- 
mit or  Inherent  in  the  nature  of  its  title 
to  the  navigable  waters  into  or  over  which 
the  structure  designated  In  the  permit  is 
intended  to  be  built.  The  title  and  power 
of  the  city  In  relation  to  such  waters,  be- 
ing derived  from  the  state,  cannot  be  greater 
than  those  of  the  state  Itself.  It  is  well 
settled  that,  although  the  state  is  said  to  be 
the  owner  of  the  navigable  waters  within  Its 
boundaries,  it  holds  them,  not  absolutely, 
but  as  a  quasi  trastee  for  the  public  beaefit 
and  to  support  the  rights  of  navigation  and 
fishery,  to  which  the  entire  public  are  en- 
titled therein,  and,  although  the  state  can 
make  a  valid  grant  or  privileges  or  interests 
in  or  over  those  waters,  such  grants  are  sub- 
ject to  the  public  rights  of  navigation  and 
fishery.  Browne  v.  Kennedy,  5  Har.  &  J. 
196,  9  Am.  Dec.  603;  Wilson's  Lessee  v.  In- 
loes,  11  GUI  &  J.  S59;  Pbipps  t.  State,  22 
Md.  389,  85  Am.  Dec.  654;  Dundalk,  etc., 
R.  R.  Co.  V.  Smith,  97  Md.  180,  54  AU.  628; 
Woodruff  V.  N.  Bloomfield  &  Co.  (C.  O.)  18 
Fed.  778;  Newark  Aqueduct  Board  ▼.  Pas- 
saic, 46  N.  J.  Eq.  393,  18  Atl.  106.  It  Is  a 
familiar  principle  of  the  common  law,  which 
was  recognized  and  in  part  relied  on  by  us 
in  the  Dundalk  R.  R.  Oo.'s  Case,  that  in  a 
grant  from  the  state  nothing  passes  by  im- 
plication, but  the  grantee  takes  only  that 
which  is  given  him  by  express  terms.  For  a 
long  time  previous  to  the  granting  of  the  per- 
mits referred  to  In  this  prayer  tbere  had  been 
a  public  wharf  along  the  south  side  of  Pratt 
street,  east  of  Light  street,  to  which  vessels 
navigating  the  bashk  were  entitled  to  be 
moored  and  docked  under  such  reasonable 
regulations  as  the  city  might,  from  time  to 
time,  adopt  There  Is  no  express  provision  In 
the  permits  in  question  Indicating  that  it  was 
the  Intention  of  the  city  in  granting  them  to 
confer  upon  the  grantee  an  Interest  In  the 
waters  of  the  basin  Inconsistent  with  or 
superior  to  the  right  of  the  public  to  the  use 
of  the  basin  In  front  of  the  Pratt  Street 
Wharf,  and  no  such  Intention  should  be  im- 
plied from  the  grant  The  fact  appearing 
from  the  record  that  the  city  from  time  to 
time  made  leases  from  year  to  year  of  por- 
tions of  the  Pratt  Street  Wharf  to  hidivlduals 
or  corporations  does  not  alter  the  principles 
applicable  to  the  situation. 

We  will  now  turn  our  attention  to  the  re- 
jected prayers.  The  third  prayer  asserts  the 
proposition  that  any  righU  which  the  city 
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has  by  vlrtae  of  the  condemnation  of  Pratt 
street  as  a  public  street  and  wharf,  under 
the  act  of  1817,  to  moor  and  dock  vessels 
along  the  south  side  of  that  street,  easterly 
from  Light  street,  are  subordinate  to  the 
rights  of  the  steamboat  company  as  the  suc- 
cessor of  the  owners  of  the  lots  mentioned 
in  the  first  prayer,  and  that  the  city  can  only 
use  Its  rights  in  that  connection  to  such  an 
extent  as  will  not  encroach  upon  or  interrupt 
the  user  of  the  rights  of  the  company.  That 
prayer  was  properly  rejected.  The  record 
affords  no  sufficient  foundation  on  which  to 
base  the  proposition  asserted  in  the  prayer. 
The  contention  of  the  steamboat  company  is 
that  by  the  acts  of  1796,  1801,  and  1805, 
which  authorized  the  extension  of  the  lots, 
at  the  west  end  of  the  basin,  eastwardly  to 
the  east  side  of  Light  street,  the  state  under- 
took to  grant  to  its  predecessors  in  title  ex- 
dnslTe  "wharfage  rights  and  privileges"  in 
the  navigable  waters  of  the  basin  lying  in 
front  of  the  east  side  of  Light  street,  and 
that,  therefore,  when  the  state  or  its  agent 
the  city  thereafter  in  1817,  by  the  comdem- 
natlon  of  Pratt  street  and  wharf,  acquired 
the  riparian  land  to  the  north  of  those  wa- 
ters, it  was  estopped  from  claiming  any 
rights  superior  to  or  inconsistent  with  those 
granted  by  the  earlier  acta  of  1796,  1801,  and 
1805.  That  contention  involves  the  conces- 
sion that  the  Legislature  by  the  passage  of 
the  last-mentioned  acts  Intended  to  grant 
to  the  owners  of  the  Light  street  lots  rights 
in  the  basin  superior  to  or  exclusive  of  those 
vested  In  the  owners  of  the  land  bounding 
those  waters  on  the  north.  In  order  to  as- 
certain the  true  intention  of  the  Legislature 
In  the  passage  of  those  acts,  we  must  look  to 
the  then  existing  condition  and  situation  of 
the  property  and  rights  upon  which  they 
were  Intended  to  operate,  and  the  general 
principles  of  law  applicable  to  the  field  of 
legislation  to  which  the  acts  belong.  When 
those  acts  were  passed,  the  act  of  1746,  au- 
thorizing the  owners  of  land  fronting  on 
the  basin  to  extend  their  land  into  the  water 
by  filling  In  or  Improving  out,  was  In  fall 
force.  This  court  In  construing  that  act  In 
B.  &  O.  R.  Ri  V.  Chase,  43  Md.  36,  said  that 
It  "was  intended  to  encourage  Improvements 
•n  the  water  fronts  of  the  harbor  of  Balti- 
more, for  the  convenience  and  accommoda- 
tion of  commerce,  and  as  an  Inducement  the 
state  agreed  with  and  did  thereby  surrender 
to  those  Improving,  as  contemplated  by  the 
act.  all  Its  right  as  sovereign  in  the  shore  of 
the  rlTer  covered  by  such  improvements  be- 
low the  ordinary  water  mark,  and  declared 
that  snch  Improvements  should  be  forever 
demed  the  right,  title,  and  Inheritance  of 
sach  improvers,  their  heirs  and  assigns  for- 
ever. By  the  construction  of  this  act,  as 
settled  by  the  decisions  of  our  predecessors, 
the  right  of  the  lot  owner  fronting  on  the 
water  tb  extend  his  lot  or  Improve  out  to  the 
limit  prescribed  by  the  anthoritles  of  the 
city  te  a  franchise,  a  vested  right  peculiar 


In  Its  nature,  but  a  quasi  property  of  which 
the  lot  owner  cannot  be  deprived  without  his 
consent."  It  appears  from  a  copy  found  In 
the  record  of  the  original  plat  of  Baltimore 
town,  laid  out  in  1729.  that  lot  No.  45  lay 
on  the  east  side  of  Light  street,  north  of 
the  basin;  the  south  side  of  the  lot  abutting 
on  the  basin.  It  further  appears  from  the 
city's  abstract  of  title  contained  In  the  record 
that  In  1789  Harry  Dorsey  Gough  conveyed 
to  John  Ellicott  a  lot  of  ground  extending 
southwardly  from  lo^  45  to  the  water,  recit- 
ing that  the  lot  so  conveyed  had  been  made 
and  raised  out  of  the  water.  In  1795  John 
Ellicott  and  others  conveyed  to  Benjamin 
Rich  18  lots  said  to  have  been  made  and 
raised  out  of  the  water,  south  of  and  adjoin- 
ing the  ground  conveyed  in  1789  by  Gough 
to  BlUcott.  Lot  18,  which  was  then  improved 
by  a  warehouse,  was  reconveyed  by  Benja- 
min Rich  to  John  Ellicott  and  others  on  June 
6,  1795.  It  appears  from  the  description  of 
this  lot  No.  18  and  the  proceedings  for  the 
opening  of  Pratt  street  in  1817  that  the  lot 
lay  on  the  east  side  of  Light  street,  and  ex- 
tended southerly  to  within  four  feet  of  the 
present  south  side  of  Pratt  street,  where  it 
met  the  water.  It  thus  appears  that  at  the 
date  of  the  passage  of  the  act  of  1796,  which 
is  the  earliest  in  date  of  those  relied  on  by 
the  steamboat  company,  the  land  lying  north 
of  the  basin,  Immedlatly  east  of  Light  street, 
had  been  extended  southwardly  by  filling  in 
to  within  a  few  feet  of  the  present  north 
side  of  the  basin.  That  land  was  entitled  to 
riparian  rights  to  the  same  extent  as  the 
other  land  abutting  on  the  basin.  It  would 
be  a  violent  assumption  to  hold  that  the 
Legislature,  with  such  a  state  of  facts  l>etore 
It,  intended,  if  It  could  have  done  so,  by  the 
passage  of  the  acts  of  1796,  1801,  and  1805 
to  deprive  the  owners  of  lots  already  filled 
np  to  the  north  of  the  basin  of  their  riparian 
rights  in  favor  of  the  owners  of  the  lots  ly- 
ing west  of  the  basin,  who  were  by  those 
acts  authorized-  to  thereafter  fill  out  their 
lots  to  the  east  side  of  Light  street,  where 
they  would  also  bound  on  the  basin. 

In  Hazlehurst's  Case,  supra,  this  court,  in 
considering  what  portion  of  the  made  land 
constituting  the  bed  of  Light  street  which 
the  acts  of  1801  and  1806  provided  should  be 
a  highway  forever  might  be  used  by  the 
owners  of  the  wharves  on  Its  east  side  for 
the  purpose  of  handling  and  protecting  the 
freight  shipped  and  received  over  their 
wharves,  held  that,  In  view  of  the  purposes 
of  the  acts  of  1796,  etc.,  relating  to  that 
street,  the  grant  and  reservation  of  wharfage 
rights  and  privileges  thereby  made  should 
not  receive  a  narrow  Construction  against 
the  owners  in  favor  of  the  highway.  In  that 
case,  however,  the  court  had  in  view  and  re- 
ferred to  the  use  of  the  bed  of  Light  street, 
and  neither  considered  nor  passed  upon  the 
question  of  the  respective  or  confiictlng 
rights  of  the  owners  of  the  wharves  on  the 
north  and  west  sides  of  the  basin  to  use  or 
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occupy  Its  navigable  waters.  Nor  do  we 
think,  in  view  of  what  we  have  said,  that 
the  provision  In  the  act  of  1806,  that  the 
persons  who  should  flII  up  and  wharf  out  to 
the  east  side  of  Light  street  under  its  pro- 
visions should  "be  solely  and  exclusively  en- 
titled to  the  emoluments  arising  from  the 
wharfage  upon  such  Improvements,"  should 
receive  such  a  construction  as  would  over- 
ride or  destroy  the  riparian  and  wharfage 
rights  of  the  persons  who  under  the  act  of 
1745  had  lilled  out  their  land  southwardly  to 
the  present  north  boundary  of  the  basin. 
The  word  "whRrfage"  is  usually  and  or- 
dinarily employed  to  designate  the  charge 
made  for  the  use  of  a  wharf  for  the  purijose, 
of  loading  or  unloading  freight  on  or  from 
vessels  lying  by  its  side.  The  mere  fact 
that  the  same  word  is  sometimes  used  syn- 
onymously with  "docltage"  or  "moorage," 
to  describe  the  charge  made  by  the  owner  of 
a  dock  or  bashi  for  the  privilege  of  allow- 
ing a  vessel  to  lie  there,  does  not  in  our 
Judgment  under  the  circumstances  of  this 
"case  afford  sufficient  foundation  for  Imply- 
ing from  the  acts  of  Assembly  under  con- 
sideration an  intention  to  grant  to  the  private 
persons  who  filled  out  their  lots  to  the  line  of 
the  east  side  of  Light  street  exclusive  rights 
of  use  or  occupancy  of  the  navigable  waters 
of  the  basin  lying  beyond  that  line.  The  ra- 
tional ana  just  construction  of  all  the  acts  of 
Assembly  to  which  we  have  referred,  con- 
sidered as  a  tK)dy  of  enactments  relating  to 
the  rights  of  the  owners  of  lands  bounding 
on  the  basin,  requires  us  to  hold  that  the 
TjOgisIature  by  their  passage  intended  to  and 
did  grant  to  the  owners  of  the  wharves  on 
Light  and  Pratt  streets  concurrent  rights  to 
the  use  of  the  navigable  waters  of  the  basin 
lying  in  front  of  those  wharves.  It  is  to  be 
observed  that  the  question  before  us  is  not 
that  of  the  right  of  riparian  owners  to  wharf 
out  to  the  deep-water  line,  which  under  the 
authorities  must  be  exercised  within  side 
lines  at  right  angles  to  a  straight  shore,  or, 
if  the  shore  be  concave,  wltliln  converging 
side  lines  which  proportionately  divide  the 
tide-water  shore  among  such  owners.  The 
question  is  as  to  the  respective  rights  of 
riparian  owners,  who  have  already  wharfed 
out  to  the  navigable  water,  to  use  the  por- 
tion of  such  waters  lying  in  front  of  their 
wharves,  a  right  wlilch  must  be  exercised 
and  enjoyed  with  due  regard  to  the  rights  of 
others  similarly  situated  to  use  the  same  wa- 
ters. Nor  does  the  record  before  us  present 
a  case  dependent  npon  the  relative  priority 
of  one  of  several  deeds  from  the  state  after 
the  passage  of  the  act  of  174S,  such  as  the 
Issue  considered  and  determined  in  B.  &  O. 
B.  R.  V.  Chase,  supra.  Here  it  does  not  ap- 
pear which  of  the  contestants  claims  under 
a  prior  grant  from  the  state,  and  it  does  ap- 
pear that  the  grants  from  the  state  for  all  of 
the  land  affected  by  the  controversy  were 
made  prior  to  1745.  It  appears  from  the 
record  that  the  title  to  the  land  lying  north 


of  the  basin  was  derived  from  Charles  Car- 
roll, the  common  grantor,  by  a  deed  execut- 
ed in  1730,  and  the  land  on  the  west  of  the 
basin  was  not  conveyed  by  him  to  the  per- 
sons under  whom  the  steamboat  company 
claims  title  until  17S2.  so  tliat,  in  that  sense, 
the  city  claims  under  a  prior  grant  But  as 
the  deed  from  Carroll  of  17.30,  under  which  the 
city  claims,  was  made  prior  to  the  passage 
of  the  act  of  1745,  no  such  presumptioDg 
arise  in  Its  favor  against  those  claiming  un- 
der the  deed  of  1782  as  were  held  to  arise 
in  B.  &  0.  R.  R.  V.  Chase  In  favor  of  those 
claiming  In  that  case  under  the  prior  deed 
from  the  state  executed  after  the  act  of  1715 
went  into  force. 

The  sixth  prayer  asserts  that.  In  deter- 
mining the  damages  to  which  the  steamboat 
company  is  entitled,  the  court  should  take 
into  consideration  any  injury  which  it  should 
find  from  the  evidence  to  any  remaining  part 
of  the  wharf  and  dockage  rights  of  the  com- 
pany that  are  not  being  condemned  in  this 
proceeding.  In  support  of  this  prayer,  the 
company  relies  not  only  upon  the  contention 
that  it  Is  legally  entitled  to  an  allowance  in 
this  proceeding  for  consequential  damages. 
but  also  upon  the  language  used  in  sectionf 
8,  9,  c.  87.  pp.  147,  149,  Acts  1904,  under 
which  the  present  proceedings  are  being  con- 
ducted. Section  8  requires  the  commission 
whenever  It  shall  become  necessary  to  exer- 
cise the  powers  of  condemnation  conferred 
on  It  to  "ascertain  whether  any  and  what 
amount  In  value  of  damage  will  thereby  be 
caused  to  the  owner  of  any  right  or  interest 
in  any  ground  or  improvement  within  said 
burnt  district  for  which,  taking  into  consid- 
eration all  advantages  and  disadvantages, 
such  owner  ought  to  be  compensated."  Sec- 
tion 9  of  the  act  provides  that  "when  in  the 
Judgment  of  the  commission  a  part  of  the 
whole  of  the  improvements  of  any  lot  can 
be  taken  without  destroying  the  whole  of 
said  lot  or  said  Improvement  for  the  pur- 
poses for  which  the  lot  or  improvement  are 
used,  or  for  building  purx>oees,  the  said  com- 
mission shall  only  condemn  such  part  of  said 
whole  lot  or  improvements  as  Is  necessary 
for  the  proposed  object  and  shall  award  to 
the  oymer  or  owners  of  the  part,  of  the  lot, 
or  Improvements  so  taken  such  damages  and 
assess  upon  the  remainder  thereof  such  bene- 
fit as  In  their  Judgment  shall  be  right  and 
proper."  Even  If  we  construe,  as  we  think 
we  should,  the  expression  "any  right  or  in- 
terest In  any  ground  or  improvement,"  used 
in  section  S,  to  refer  only  to  such  ground  or 
Improvements  as  are  taken  in  the  condemna- 
tion, the  section  still  requires  that,  in  esti- 
mating the  damages  for  the  taking,  all  of 
the  advantages  and  disadvantages  caused 
thereby  should  receive  due  consideration. 
This  provision  of  the  act  fixes  a  somewhat 
different  measure  of  damages  for  the  taking 
of  property  from  Its  mere  market  value,  as 
has  been  done  by  other  acts  of  Assembiv 
authorizing  condemnations  of  land  for  public 
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33G,  a  somewhat  similar  provision  in  the  law 
authorizing  the  condemnation  of  land  and 
other  ppoi>erty  for  the  purposes  of  the  rail- 
road -was  determined  to  be  constitutional, 
and  held  to  authorize  the  Jury  "to  estimate  in 
the  first  Instance  and  as  an  essential  and 
primary  element  of  damages  the  actual  value 
or  the  land  or  property  proposed  to  be  taken, 
and  then  to  consider  what  other  and  inciden- 
tal damages  will  result  to  the  owner  by  rea- 
son of  the  use  and  occupation  thereof  for  the 
purposes  of  the  road,"  and  then  to  set  off 
against  them  the  benefits  or  advantages  to 
accrue  to  the  owner  by  the  construction  of 
the  road.  The  advantages  and  disadvantages 
to  be  considered  under  such  a  statute  must, 
of  course,  depend  npon  the  circumstances  of 
each  case,  and  a  prayer  Invoking  the  benefit 
of  the  statute  should  not  be  general  in  its 
terms,  but  should  direct  the  attention  of  the 
Jury  to  the  facts  and  circumstances  which,  if 
found  by  them  from  the  evidence,  should  be 
taken  Into  consideration  as  advantages  or  dis- 
advantages In  determining  the  amount  of 
damages.  The  learned  Judge  below  rejected 
the  prayer  now  under  consideration;  but, 
apart  from  the  fact  that  the  prayer  was  very 
general  In  its  terms,  the  steamboat  company 
suffered  no  injury  from  Its  rejection,  be- 
cause It  appears  from  the  enumeration  of  the 
dUTerent  elements  of  damage,  appearing  in 
the  Inquisition  filed  by  him  In  the  circuit 
court,  that  In  estimating  the  damages  which 
the  company  suff^ed  from  the  condemnation 
be  bad  regard  to  all  of  the  elements  of  ad- 
vantage and  disadvantage  proper  to  be  con- 
sidered in  the  case.  It  appears  from  the 
inquisition  that,  although  there  was  nothing 
allowed  to  the  company  for  the  loss  of  emolu- 
ments to  arise  from  wharfage  in  the  strict 
sense  of  that  term  because  there  was  no 
evidence  in  the  record  that  there  had  been 
any  receipts  from  that  source,  Its  right  to 
dock  or  moor  vessels  in  front  of  the  portion 
of  Its  wharf  taken  by  the  condemnation  was 
treated  as  "a  distinctly  valuable  right,"  and 
compensation  was  allowed  for  the  loss  of 
that  right. 

The  steamboat  company  contended  on  Its 
brief  and  In  the  argument  that  the  court  be- 
low also  erred  in  allowing  It  nothing  for 
"loss  of  Improvements  erected  on  Light  street 
hi  the  exercise  of  Its  franchise."  There  is 
a  distinct  allowance  in  the  Inquisition  of 
$1,500  "for  the  Improvements  erected  upon 
the  wharf  on  the  Light  street  franchise," 
but,  because  In  an  earlier  part  of  the  Inquisi- 
tion the  court  described  "the  wharf  franchise 
acquired  by  Calhoun"  by  filling  out  his  lots 
as  being  "In  a  lot  14  by  50  feet  IH  inches," 
the  company  contends  that  the  allowance  for 
Improvements  on  the  Light  street  franchise 
must  be  applied  only  to  the  portion  of  its 
Light  street  franchise  which  it  claims  under 
Calhoun,  and  not  to  the  Improvements  on  the 
piers  extended  out  under  permits  from  the 
city.    It  being  admitted  that  the  Improve- 


ments on  the  company's  Light  street  proper- 
ty consisted  of  practically  continuous  frame 
structures  or  sheds,  it  is  not  to  be  presumed, 
in  the  absence  of  very  specific  statements  to 
that  rflect,  that  the  learned  Judge  below  In- 
tended by  his  inquisition  to  allow  damages  for 
a  portion  only  of  the  Improvements  on  the 
condemned  part  of  the  property,  and  to  ex- 
clude from  his  consideration  the  remainder 
of  those  improvements. 

Copies  of  two  resolutions  of  the  mayor  and 
city  council  of  Baltimore  authorizing  the  is- 
sue of  permits  to  extend  the  Light  street 
wharves  Into  the  part  of  the  basin  condemned 
in  this  proceeding  appear  in  the  record.  The 
first,  passed  June  8,  1S52,  authorizes  the  ex- 
tension of  the  wharf,  from  a  point  22  feet 
from  Pratt  street  southerly,  45  feet  on  Light 
street,  22  feet  Into  the  basin.  This  permit  is 
on  its  face  revocable  at  any  time  on  12 
months'  notice  by  the  city.  The  second, 
passed  June  2,  1866,  permits  a  triangular  ex- 
tension, of  which  the  length  on  Light  street 
is  not  stated,  at  the  southeast  corner  of  Light 
and  Pratt  streets.  This  permit  was  on  its 
face  revocable  on  six  months'  notice  by  the 
city,  and  the  record  states  that  such  notice 
has  in  fact  been  given  by  the  city.  The  in- 
terest, therefore,  of  the  company  in  the  ex- 
tension of  Its  wharf  into  the  condemned 
part  of  the  basin  must  have  been  but  tem- 
porary in  its  nature. 

Another  ground  of  objection  urged  by  the 
steamboat  company  to  the  action  of  the  court 
below  is  that  nothing  was  allowed  by  way 
of  consequential  damages  for  the  injury 
caused  by  the  condemnation  to  the  portion 
of  its  property  not  taken.  Assuming,  with- 
out so  deciding,  that,  under  the  language  found 
In  sections  8  and  9  of  the  act  of  1904  creat- 
ing the  burnt  district  commission,  to  which 
reference  has  already  been  made,  it  was  the 
duty  of  the  court  to  take  into  consideration 
in  making  its  awards  the  collateral  eftect  of 
the  condemnation  of  part  of  a  lot  upon  the 
remaining  portion  of  the  property,  and  award 
damages  or  benefits  therefor  according  to  its 
conclusion  as  to  whether  the  condemnation 
had  proven  injurious  or  beneficial,  the  recordi 
shows  that  the  court  has  done  so  in  the  pres- 
ent case.  The  award  of  the  commission  as- 
sessed against  the  steamboat  company  bene- 
fits amounting  to  $1,443  in  all,  for  the  effect 
of  the  condemnation  on  its  remaining  proper- 
ty lying  south  of  the  condemned  lot  The  cir- 
cuit court  considered  and  passed  upon  that 
question,  and  struck  out  the  assessment  of 
benefits,  and  thereby  Improved  the  result  to 
the  company  by  the  amount  of  those  benefits. 
We  do  not  pass  upon  the  amount  of  damages 
or  benefits  awarded,  but  upon  the  legal  prop- 
oiritlons  Involved  in  the  action  of  the  court 
below. 

The  eighth  prayer  asked  the  court  to  rule 
that  there  was  no  legally  sufficient  evidence 
that  the  city  had  ever  asserted  any  claim  to 
any  right  to  do<^  and  moor  vessels  in  the 
dock  lying  immediately  east  of  Light  strevt 
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and  Immediately  soutb  of  Pratt  street  whlcb 
would  Interfere  or  conflict  with  any  such 
rlgbt  tbe  court  may  find  tbat  the  steamboat 
company  had.  That  prayer  was  properly  re- 
jected. In  the  first  place,  the  question  at  is- 
sue was  not  the  assertion,  but  the  possession, 
of  the  right  In  the  second  place,  the  steam- 
boat company  Itself  had  for  many  years  past 
been  in  possession  and  use  of  the  waters  of 
the  portion  of  the  dock  referred  to  in  the 
prayer  as  tenant  from  year  to  year  of  the 
city.  We  have  held  that  lease  did  not  estop 
the  company  from  asserting  any  rights  It 
had,  as  appurtenant  to  its  lAf^t  street 
wharf,  in  the  leased  part  of  the  docic.  Nei- 
ther did  the  lease  estop  the  city  from  as- 
serting any  rights  it  had  as  appurtenant 
to  its  Pratt  Street  Wharf  In  that  part  of 
the  dock.  We  think  the  learned  Judge  be- 
low properly  held  that  the  city  will  have  the 
same  wharfage  and  riparian  rights  to  the 
navigable  water  in  front  of  the  sooth  side 
of  the  widened  Pratt  street  which  she  has 
to  that  in  front  of  same  side  of  the  street  in 
its  present  location.  If  the  steamboat  com- 
pany is  permitted  to  retain  In  situ  the  exten- 
sion of  its  Light  Street  Wharf  authorized  by 
the  ordinance  of  June  8,  1862,  the  city's  wa- 
ter front  on  the  south  side  of  Pratt  street 
will  be  somewhat  shortened,  but,  as  the  city 
has  the  right  at  any  time  under  the  terms 
of  that  ordinance  to  require  upon  twelve 
months'  notice  the  removal  of  that  extension. 
It  can  relieve  itself  of  that  situation  at  any 
time.  The  permits  for  the  extension  into  the 
basin  of  Its  wharves  south  of  the  portion 
covered  by  the  ordinance  of  1852  do  not 
appear  in  the  record.  For  that  reason,  and 
for  the  further  reason  tliat  that  part  of  the 
extension  is  not  Involved  in  the  present  con- 
troversy, we  express  no  opinion  as  to  the 
nature  of  the  tenure  by  which  it  is  held  by 
the  company. 

Finding  no  error  in  the  rulings  of  the  court 
below  on  the  prayers  or  in  the  inquisition, 
they  will  be  affirmed. 

Rulings  and  inqaisltlon  afBrmed,  with  costs 
in  both  cases. 


THOMAS  C.  BASSHOR  CO.  et  al.  v.  OARr- 

RINGTON  et  al. 
(Court  of  Appeals  of  Maryland.    Dec.  21,  1906.) 

1.  Trusts— Funds  for  Special  Pxjhposb— Im- 
proper Use— Recovkbt  in  Equity. 

A  company,  being  about  to  build  a  factory, 
issued  boncb,  secured  by  a  trust  deed  in  which 
it  was  covenanted  that  the  proceedi  should 
be  used  to  build  and  equip  the  factory  and  pur- 
chase necessary  property,  and  for  no  other  pur- 
pose. A  contract  was  entered  into  by  the  com- 
pany with  its  president  for  the  erection  of  the 
factory  and  the  purchase  of  the  necessary  prop- 
erty, and  it  was  atrreed  tliat  the  consideration 
for  tlie  contract  should  be  delivered  to  the  presi- 
dent in  installments,  as  the  work  progressed  or 
property  was  purchased,  on  orders  of  the  build- 
ing committee,  and  he  was  authorized  to  check 
out  the  money  due  him  from  money  on  deposit, 
when  his  ehedca  were  accompanied  by  orders 


of  the  building  committee.    Before  anything  wai 
done  to  carry  out  the  contract,  the  president 
checked  out  a  sum  in  payment  of  a  personal 
debt  not  connected  with  uie  contract  with  the 
companv ;    the  check  being  accompanied  by  an 
order  of  the  building  committee,  and  the  drawee 
of  the  check  knowing  the  nature  of  the   fund 
on  which  it  was  drawn.    The  company  subsp- 
quently    iiecame   insolvent,   and'  only    a    small    I 
dividend  was  paid  the  bondholders.    BeSd.  tliat   I 
the  deposit  checked  out  bv  the  president  was  a   , 
tmst  fund,  and  that  equity  had  Jurisdiction  to   | 
compel  its  return  by  the  president,  the  buildioj; 
committee,  and  the  drawee  of  the  dieck.  I 

2l  Sakk— Joi:«der  of  Parties. 

The  receiver  of  the  company  and  the  tms-    i 
tee  under  the  trust  deed  could  join  in   a  suit    I 
to  compel  the  return  of  the  money  checked  oat 
by  the  president  in  payment  of  his  personal    I 
debt.  ' 

Appeals    from    Circuit    Oonrt    No.    2    of   ' 
Baltimore  City;    Henry  Stockbrtdge,  Jndge. 

Actions  by  Edward  0.  Carrlngtcm,  Jr.,  re- 
ceiver of  the  Hammond  Ice  Company,  the 
Assets  Realizatloa  Company,  and  tbe  Inter- 
nati(mal  Trust  Company  of  Maryland,  against 
Thomas  O.  Basshor  Company  and  others. 
Demurrers  to  bills  were  overruled,  and  de- 
fendants appeal  in  one  record.    Affirmed. 

Argned  before  McSHBRRY,  C.  J.,  and 
BOYD,  PEARGEl,  SCHMUCKBR,  JONES, 
and    BURKE.    JJ. 

Vernon  Cook,  for  appellanta  Bdwla  G. 
Baetjer,  for  appellees. 

BOTD,  J.  There  are  nine  appeals  In  this 
record,  which  were  argned  together.  Four 
bills  of  complaint  were  filed  by  Edward  C. 
Carrington,  Jr.,  receiver  of  the  Hammond 
Ice  Company,  the  Assets  Realization  Com- 
pany, and  tbe  International  Trust  Company 
of  Maryland,  trustee.  For  convenience  we 
will  refer  to  them  by  nnml>er  as  they  ap- 
pear In  the  record.  In  the  first  the  Thomas 
C.  Basshor  Company,  Ormond  Hammond. 
Patrick  Martin,  William  H.  Evans,  C.  H. 
Basshor,  and  Frederick  Dallam  were  defend- 
ants; In  the  second  tlie  De  La  Vergne  Re- 
frigerating Machine  Company  and  Messrs. 
Hammond,  Martin,  Dallam,  and  Charles  T. 
Weetcott,  were  defendants;  In  the  third 
Messrs.  Hammond,  Martin,  Basshor,  Evans. 
Dallam,  and  Jolm  A.  Sheridan  were  defend- 
ants; and  in  the  foarth  Messrs.  Hammond, 
Martin,  Evans,  and  Dallam  were  defendants. 
Tbe  four  bills  are  substantially  the  same,  ex- 
cepting in  the  tenth  and  eleventh  paragraphs, 
and  in  some  particulars  mentioned  in  an 
agreement  of  solicitors.  Only  the  first  was 
Inserted  in  the  record,  together  with  the 
titlings  of  tbe  other  cases,  the  names  of  the 
defendants,  and  the  two  paragraphs  Just 
mentioned.  Tbe  Assets  Realization  Company 
was  a  holder  of  354  txinds  Issued  by  the  Ham- 
mond Ice  Company,  and  the  International 
Trust  Company  is  the  substituted  trustee,  un- 
der a  mortgage  or  deed  of  tmst  given  to 
secure  bonds  of  the  Hammond  Ice  Cmnpany. 
Messrs.  Weetcott,  Martin,  ETvans,  Basshor, 
and  Dallam  composed  the  building  committee 
of  the  Hammond  Company,  and  Mr.  Ham- 
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mood  was  the  contractor  for  bnlldlng  an  Ice 
plant  to  be  known  as  "Plant  No.  V  of  that 
company.  It  la  alleged  In  the  first  bill 
that  moneys  were  Improperly  paid  to  the 
Thomas  C.  Basshor  Company  by  Hammond, 
upon  tbe  antborlty  and  order  of  the  other  de- 
fendants In  that  case;  In  the  second,  that 
they  were  likewise  paid  to  the  De  La  Vergne 
Refrigerating  Machine  Company  by  Ham- 
mond, on  the  orders  of  the  other  defendants ; 
In  the  third,  that  they  were  so  paid  to  John 
A.  Sheridan  by  Hammond  on  tbe  order  of  the 
other  defendants;  and  in  the  fourth,  that 
they  were  so  paid  to  Hammond  on  the  orders 
of  those  defendants. 

As  the  appeals  before  us  are  from  orders 
overmllng  demnrrers  Interposed  by  the  de- 
fendants, and  as  they  practically  present  the 
same  questions,  we  will  now  consider  tbe  first 
bill  mentioned,  and  will  then  briefly  refer  to 
the  fourth,  as  the  appellants  claim  there  Is 
some  distinction  between  It  and  the  other 
three.  Tbe  first  alleges  that  the  Hammond 
Ice  Company,  being  about  to  build  and  equip 
anotber  plant  for  tbe  manufacture  of  Ice,  in 
order  to  provide  the  funds,  determined  to 
Issae  1.400  bonds,  of  $1,000  each,  to  be 
secured  by  a  mortgage  or  deed  of  trust ;  that 
in  tbe  mortgage  tbe  company  covenanted 
with  the  trustee  and  the  holder  of  the  bonds 
that  the  proceeds  from  them  should  be  used 
for  tbe  purposes  therein  set  ont,  and  none 
other — ^the  purposes  being  to  build  and  equip 
a  complete  plant  of  a  designated  capacity,  to 
porchase  and  acquire  tbe  necessary  ground, 
property,  and  materials  for  the  erection  and 
coostmctlon  of  storage  houses  and  of  a 
stable,  and  to  purchase  and  acquire  all  neces- 
sary and  suitable  Ice  wagons,  trucks,  horses, 
and  harness.  A  contract  between  tbe  Ham- 
mond Ice  Company  and  Hammond,  which  is 
qwken  <rf  In  the  bill  and  other  papers  as 
"Elxblbit  A,"  Is  filed,  whereby  Hammond  un- 
dertook to  do  all  that  was  to  be  done  with 
the  money  as  stated,  and  also  to  provide 
|12S,000  working  capital  for  tbe  use  of  tbe 
company.  In  Bxhiblt  A  tbe  company  au- 
thorised tbe  bnlldlng  committee  to  enter  into 
sncb  contracts  as  migbt  be  necessary  to  ob- 
ligate the  company  to  deposit  tbe  entire  issue 
of  bonds  with  a  syndicate  manager,  but  tbey 
were  not  to  be  sold  at  lees  than  80  per  cent. 
of  their  par  value.  The  building  committee 
and  Hammond  were  authorized  to  place  any 
or  all  of  said  bonds,  or  tbe  cash  received 
from  them,  as  security  for  any  advance  or 
loan  which  they  thought  wise  and  proper 
to  make  or  obtain,  for  the  pnrpose  of  facili- 
tating the  purchase  and  acquisition  of  tbe 
real  and  personal  property  and  tbe  erection 
of  tbe  plant.  The  consideration  for  what 
Hammond  nnderto<A:  to  do  was  $1,400,000 
of  bonds  and  $2,800,000  of  stock,  and  it  was 
agreed  in  Bzhlbt  A  that  the  bonds,  or  tbe 
money  derived  ttom  the  sale  thereof,  or  from 
a  loan  secnred  by  them,  and  tbe  stock,  "shall 
be  delivered  to  tbe  party  of  the  first  part 
[Hammond]    in   installments   from   time  to 


time  as  the  work  on  the  plant  progresses, 
upon  orders  or  certificates  of  said  bnilding 
cranmlttee,  until  the  completion  and  accept- 
ance of  said  plant,"  when  the  balance  and 
the  stock  were  to  be  delivered  to  Hammon'd. 
less  $125,000  capital.  Other  papers,  includ- 
ing a  prospectus,  agreonents,  etc.,  are  refer- 
red to,  and  one  of  the  agreements  was  be- 
tween tbe  City  Trust  ft  Banking  Company, 
the  building  committee,  acting  on  behalf  of 
tbe  Hammond  Company,  and  Ormond  Ham- 
mond, by  which  a  loan  of  $300,000  was  se- 
cnred and  placed  to  tbe  credit  of  Hammond 
in  a  special  account,  "to  be  withdrawn  upon 
checks  executed  by  him,  accompanied  by 
certificates  or  orders  of  the  building  com- 
mittee, and  to  be  used  on  account  of  tbe 
purchase  and  acquisition  of  the  property, 
real,  personal,  and  mixed,  and  the  erection  of 
the  plant  known  as  'Plant  No.  2*  In  Baltimore 
City,  and  the  storage  houses  and  other  prop- 
erty and  effects  incident  thereto,  Wihich  are 
particularly  described  In  the  said  exhibit, 
hereto  attached  as  Exhibit  A."  The  bill  then 
charges  that  on  November  20,  1902,  Ham- 
mond drew  a  che<^  upon  tbe  account  to 
the  order  of  the  T.  C.  Bassbor  Company 
for  $21,000,  and  the  other  defendants  ex- 
ecuted and  delivered,  contemporaneously 
with  the  check,  an  order  and  certificate  di- 
recting the  payment  thereof  out  of  said 
special  account,  and  the  check  was  paid  to 
that  company.  It  is  then  specifically  alleged 
that  the  check  was  not  given  for  anything  in 
connection  with  tbe  construction,  equipment, 
or  acquisition  of  plant  No.  2;  that  at  the 
time  tbe  work  of  acquiring  property  and 
constructing  the  plant  had  not  been  begun, 
no  payment  was  due  under  Exhibit  A,  nor 
was  tbe  check  given  for  any  of  the  purposes 
to  which,  by  the  terms  of  the  mortgage  and 
contracts,  tbe  fnnd  on  deposit  In  said  special 
account  was  to  be  devoted,  "but  it  was  in 
fact  given  in  payment  of  personal  debts  of 
said  Hammond  to  the  said  Thomas  C.  Bas- 
sbor Company,  wholly  unconnected  with  the 
construction  of  said  plant  No.  2,  or  the  ac- 
quisition of  property  therefor."  It  is  al- 
leged that  the  company,  Hammond,  and  O.  H. 
Basshor  had  full  notice  and  knowledge  of 
the  purposes  for  which  tbe  fund  was  de- 
posited and  to  which  it  was  devoted,  and 
that  the  payment  of  tbe  check  was  a  diver- 
sion of  said  fund  from  said  purposes,  and 
that  Messrs.  Martin,  Evtms,  and  Dnllani 
"had  also  full  knowledge  of  the  fund  out 
of  which  said  check  was  being  paid,  and  at 
the  time  of  the  issue  of  the  said  certificate 
either  knew  -that  said  check  was  not  given 
for  any  of  tbe  purposes  to  which  said  fund 
was  devoted,  m*  made  no  inquiry  and  reck- 
lessly and  negligently  executed  and  delivered 
the  said  certificate."  It  further  charges 
that  the  Hammond  Company  became  in- 
solvent, default  was  made  In  the  payment 
of  the  Interest  on  the  bonds,  tbe  property  was 
sold,  and  tbe  proceeds  paid  a  little  less  than 
15  per  cent  on  account  of  the  bonds,  whlct 
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remain  nnsatlsfled  and  unpaid,  except  to  the 
extent  of  that  dividend,  and  claims  that  the 
defendants  are  jointly  and  sererally  liable 
and  accountable  for  said  entire  sum  of 
money'  with  Interest  The  bill  prays  that 
the  defendants  and  each  of  them  be  required 
to  bring  Into  court  and  to  pay  the  plaintiffs 
the  said  sum  of  $21,000,  with  interest  from 
November  20,  1902,  and  for  general  relief. 

The  demurrers  allege  the  following  grounds : 
(1)  That  the  plaintiffs  have  not  stated  in 
the  bill  such  a  case  as  entitles  them  to  any 
relief  in  equity;  (2)  that  there  is  a  mis- 
Joinder  of  plaintiffs,  and  that  the  Assets 
Realization  Company  and  the  International 
Trust  Company  of  Maryland,  trustee,  are  im- 
properly joined  therein,  because  there  is  no 
privity  between  them  and  the  defendants  to 
enable  the  plaintiffs  to  maintain  said  bill 
against  the  defendants;  (8)  that  the  bill  Is 
multifarious,  because  of  the  Joinder  of  the 
several  plaintiffs  therein ;  (4)  for  other  rea- 
sons to  be  shown  at  the  hearing.  The  de- 
murrers were  sustained  as  to  the  Assets 
Realization,  Company,  and  the  bill  dismissed 
in  so  far  as  it  was  the  bill  of  that  company, 
and  were  overruled  as  to  the  other  two 
plaintiffs.  From  that  action  of  the  court  the 
defendants  appealed. 

The  agreements  filed  as  exhibits  with  the 
bill  sustain  the  allegations  made  therein  in 
reference  to  their  contents.  In  addition  to 
the  one  between  the  company  and  Hammond, 
Icnown  as  "Exhibit  A,"  there  was  one  made 
between  the  building  committee,  Hammond, 
and  a  certain  Frank  J.  Kohler,  Who  was 
designated  the  "syndicate  manager,"  which 
is  called  "Exhibit  D,"  and  another  was  made 
between  the  City  Trust  &  Banking  Company, 
the  building  committee,  and  Hammond, 
called  "Exhibit  E."  Exhibit  A  was  express- 
ly made  a  part  of  each  of  those,  and  both 
were  signed  by  all  the  members  of  the  build- 
ing committee,  as  well  as  by  Hammond. 
It  was  by  the  last  one  (Exhibit  E)  that  the 
loan  of  $300,000  was  provided  for,  and  It 
was  placed  to  the  credit  of  Hammond  with 
the  trust  company,  with  the  provisions  as 
to  the  withdrawal  of  the  money  above  set 
forth.  Large  powers  were  vested  in  the 
building  committee  by  the  Hammond  Com- 
pany, and  the  members  of  that  committee 
were  fully  advised  as  to  the  terms  of  the 
agreements.  Including  their  duties,  powers, 
etc.  By  Eixhibit  A  they  were  authorized  by 
the  company  to  enter  into  such  contracts  and 
agreements  as  were  necessary  for  the  sale, 
use,  or  disposition  of  the  liondB,  including 
a  loan  to  be  secured  by  them'  for  the  pur- 
pose of  facilitating  the  purchase  and  acqui- 
sition of  the  property  and  the  erection  of  the 
plant,  and  Exhibit  B  refers  to  the  powers 
and  authority  vested  in  them  by  Exhibit  A 
to  make  or  secure  loans  or  advances.  As 
that  committee  was  authorized  to  act  for 
the  Hammond  Company,  any  contracts  made 
by  them,  within  the  power  and  authority 
granted  them,  would,  of  course,  be  binding 


on  the  company.  Whether  or  not  they  bad 
knowledge  of  what  the  chedc  to  the  T.  C. 
Basshor  Company  was  given  for,  or  reckless- 
ly and  negligently  executed  and  delivered 
the  certificate,  is  a  question  of  fact,  but 
for  the  purposes  of  the  demurrers  must  be 
assumed  to  be  true.  The  first  question,  then, 
is  whether  a  court  of  equity  has  jurisdiction 
to  give  relief,  if  the  facts  be  as  alleged  in 
the  bill,  which  we  must  assume  to  be  true. 
It  would  seem  to  be  clear  that  this  deposit 
must  be  treated  as  a  trust  fund.  It  was  a 
special  deposit,  to  bo  used  for  specific  pur- 
poses, and  could  only  be  withdrawn  in  a 
way  clearly  designated.  The  Hammond 
Company  had  covenanted  with  the  trustee 
and  the  bondholders  that  the  proceeds  of  the 
bonds  should  be  used  for  the  purposes  named 
In  the  mortgage,  "and  none  other,"  and  in 
order  to  protect  the  company  and  the  bond- 
holders the  agreements  above  referred  to 
were  entered  into.  Although  Mr.  Hammond 
was  the  president  of  the  Hammond  Company, 
in  this  transaction  he  was  a  contractor,  and 
the  building  committee  represented  the  com- 
pany, and  at  the  same  time  undertook  to  do 
what  would  be  necessary  for  the  protection 
of  the  bondholders.  Hammond  was  a  party 
to  the  several  agreements,  and  knew  he  had 
no  right  to  use  the  money  excepting  for  the 
purposes  designated.  It  is  true  it  was  de- 
posited in  his  name;  but  it  could  not  right- 
fully be  withdrawn,  excepting  for  some  of 
those  purposes,  and  then  only  on  the  order 
or  certificate  of  the  committee.  E>ven  if  he 
had  partly  performed  his  contract  Ham- 
mand  was  not  authorized  to  withdraw  any 
of  the  fund  upon  his  own  checlu,  but  was 
required  to  accompany  them  by  the  certifi- 
cates or  orders  of  the  building  committee, 
and  that  committee  had  no  authority  to  give 
such  certificates  or  orders,  excepting  "in 
installments  from  time  to  time  as  the  work 
on  the  plant  progresses."  This  fund  was 
therefore  as  clearly  Impressed  with  a  trust 
as  if  it  bad  been  in  terms  delivered  to  the 
committee  in  trust  to  be  paid  out  according 
to  the  terms  of  an  Instrument  creating  such 
trust  'If  that  be  not  so,  then  such  arrange- 
ments (intended  to  enable  a  company  or  in- 
dividual to  borrow  money  for  the  purposes  of 
purchasing  property  and  erecting  Improve- 
ments thereon)  could  never  be  made,  as  no 
Judicious  investor  would  accept  the  Ijonds, 
especially  to  such  a  large  amount  "Wher- 
ever there  is  a  fiduciary  relation,  although 
the  fiduciary  may  not  bold  the  legal  title 
to  property,  In  which  the  beneficiary  has 
only  an  equitable  estate,  the  dealings  of  the 
parties  with  each  other  and  with  the  8ut>- 
ject-matter  of  the  relation  are  governed  by 
the  same  rules  which  determine  the  duties  of 
actual  trustees  towards  their  cestuis  que 
trustent  and  the  beneficiaries  are,  in  gen- 
eral, entitled  to  the  same  remedies  wb'ch 
are  given  to  cestuis  que  trustent  against 
those  who  are  truly  express  trustees."  3 
Fiomeroy's  Eq.  Juris.  1088.    And  after  stat- 
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lug  that  the  equitable  obligations  restluj; 
upon,  and  the  equitable  remedies  given 
against,  guardians,  committeea  of  lunatics, 
directors,  partners,  agents,  ettu,  are  analo- 
gous to  those  resting  upon  and  g^ven  against 
actual  trustees,  the  author  says:  "They  re- 
sult directly  from  the  theory  of  trusts,  and 
are  not  mere  applications  of  the  doctrine  con- 
cerning accounting." 

Can  It  be  denied  that  the  company,  or  the 
trustee  representing  the  bondholders,  could 
have  sought  the  aid  of  a  court  of  equity, 
If  it  had  \)eea  discovered  before  the  money 
was  paid  out  that  Hammond  was  going  to 
check  upon  It,  or  any  part  of  It,  for  his  own 
ptu^wses,  and  that  the  committee  was  about 
to  give  him  a  certificate  to  enable  him  to 
do  so?    Clearly  not,  and  for  the  obvious  rea- 
son that  a  court  of  equity  would  treat  the 
fund  as  Impressed  with  a  trust    Why  can- 
not that  court  grant  them  relief  to  require 
them  to  restore  what  has  been  improperly 
diverted  from  the  purposes  for  which  It  was 
thus  set   apart?    "It   Is    well   settled   that 
every  violation  by  a  trustee  of  a  duty  which 
equity  lays  upon  him,  whether  willful  and 
fraudulent,  or  done  through  negligence,  or 
arising  through  mere  oversight  or  forgetful- 
ness,  is  a  breach  of  trust    The  term,  there- 
fore, Includes  every  omission  or  commission 
which  violates  in  any  manner  either  of  the 
three  great  obligations,    already   described, 
of  carrying  out  the  trust  according  to  Its 
terms,  of  care  and  diligence  In  protecting  and 
Investing  the  trust  pre^perty,  and  of  using  In 
perfect  good  faith.    This  broad  conception 
of  breach  of  trust  and  the  liabilities  created 
thereby  are  not  confined  to  trustees  regu- 
larly and  legally   appointed.    They   extend 
to  all  persons  who  are  acting  trustees  or 
who  intermeddle  with  trust  property."    2 
Pom.  Eq.  Juris.  8  1079.    That  statement  of 
the  principle  applicable  to  such  cases  has 
been  approved  by  this  court  In  Duckett  v. 
Mechanics'  Bank,  86  Md.  403,  38  Atl.  983,  39 
Ii  B.  A.  84,  63  Am.  St  Rep.  513.    Inasmuch 
as  the   building  committee   was   appointed 
for  the  purpose  of  representing  the  Hammond 
Company,  and  its  members  undertook  the 
performance  of  the  duties  devolved  on  them 
by  the  agreements  we  have  referred  to.  It 
would  seem  clear  that  they  would  at  least 
be  liable  to  the  company  to  the  same  extent 
that  managing  officers  of  a  corporation  would 
he.    In  3  Pom.  Eq.  Juris.  {  1088  et  seq.,  the 
author  has  under  consideration  cori)oration 
directors,  officers,  and  other  quasi  trustees, 
and  he  concludes  a  discussion  as  to  trust 
relations   in  stock  corporations  as   follows: 
"Directors  and  managing  officers,  in  addition 
to  their  functions  as  mere  agents,  occupy  a 
double  position  of  partial  trust    They  are 
quasi  or  sub  modo  trustees  for  the  corpora- 
tion with  respect  to  the  corporate  property, 
and  they  are  quasi  or  sub  modo  trustees  for 
the  stockholders  with  respect  to  their  shares 
of  the  stock."     Id.  t  1090. 
When  the  management  of  an  important 


undertaking,  such  as  this,  is  placed  in  the 
hands  of  a  committee,  the  principles  an- 
nounced by  Mr.  Pomeroy  are  as  applicable 
to  the  members  of  the  committee  as  they 
would  be  to  ordinary  managing  officers. 
They  are  "quasi  or  sub  modo  trustees  for  the 
corporation  with  respect  to  the  corporate 
property"  placed  under  their  control,  and, 
under  sucli  circumstances  as  we  have  In 
this  case,  they  should  at  least  be  held  to  the 
same  liability  to  the  bondholders,  or  their 
representative,  the  trustee,  as  directors  and 
managing  officers  are  to  stockholders  for 
their  stock,  for  they  had  undertaken  to  see 
that  this  money,  which  primarily  belonged 
to  the  Hammond  Company,  should  be  applied 
to  no  other  use  tlian  those  provided  for  in 
the  deed  of  trust  and  the  contracts.  The 
members  of  the  committee,  who  either  know- 
ingly or  through  carelessness  or  negligence 
permitted  Hammond  to  divert  part  of  the 
fund,  would,  under  the  principles  above  an- 
nounced, be  amenable  to  the  oompany  as  well 
as  to  the  trustee.  There  could  be  no  doubt 
that  Hammond  would  be,  and  It  would  seem 
to  be  equally  clear  that  the  T.  O.  Basshor 
Company  would.  It  was  said  hi  Duckett's 
Case,  supra:  "There  is  In  sodi  instances  no 
primary  or  secondary  liability  as  respects 
the  parties  guilty  of.  or  participating  In, 
the  breach  of  trust,  because  all  are  equally 
amenable."  And  It  was  said  in  Safe  Deposit 
Company  v.  Cahn,  102  Md.  535,  62  Atl.  821, 
that  "It  Is  a  general  principle  that  all  per- 
sons who  knowingly-  take  pert  or  aid  in 
committing  a  breach  of  trust  are  responsible 
for  the  money  thus  withdrawn  from  the 
trust  estate,  and  they  may  be  compelled 
to  replace  the  fund  which  they  have  been 
instrumental  In  diverting." 

The  Basshor  Company  Is  alleged  to  have 
used  the  check  in  payment  of  an  individual 
debt  of  Hammond  due  It  and  it  is  charged 
tliat  it  had  full  knowledge  of  the  purposes  to 
which  the  fund  was  devoted,  and  that  the 
payment  of  the  check  was  a  diversion  of 
said  fund  from  those  purposes.  It  was  sug- 
gested by  the  appellants  that  to  hold  the 
Basshor  Company  to  such  liability  would  in- 
terfere with  the  ordinary  transactions  of 
business,  as  Hammond  might  have  had  that 
much  due  him  for  money  he  had  already 
spent  for  the  purposes  for  which  the  fund 
was  to  be  used.  But  the  bill  alleges,  not 
only  that  the  work  of  acquiring  property  and 
constructing  the  plant  had  not  been  begun 
and  no  payment  was  due  him,  but  that  the 
Basshor  Company  knew  that  the  payment  of 
the  check  was  a  diversion  of  the  fund  from 
the  purposes  for  which  it  was  Intended.  So, 
without  citing  other  cases  which  have  been 
decided  In  this  court,  which  fiu-ulsh  illustra- 
tions of  what  it  has  determined  to  be  breach- 
es of  trust,  we  are  of  the  opinion  that  the  al- 
legations in  the  bill  are  sufficient  to  give  a 
court  of  equity  jurisdiction,  and  to  requlr* 
the  defendants  to  answer. 

2.  The  second  ground  of  demurrer  was 
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tbat  there  'wag  a  misjoinder  of  plaintiffs, 
and  that  the  two  corporations  were  Improp- 
erly Joined,  because  there  was  no  privity 
between  them  and  the  defendants,  to  enable 
them  to  maintain  the  bill  against  the  de- 
fendants. As  we  have  said,  the  demurrers 
were  sustained  as  to  the  Assets  Realization 
Oompany,  and  hence  we  are  only  required 
to  consider  this  auestion  as  to  the  Inter- 
national Trust  Company.  It  Is  not  neces- 
sary, In  order  to  sne  in  equity,  tbat  the  same 
technical  privity  exist  as  might  be  required 
in  order  to  sue  at  law.  In  this  mortgage 
there  Is  a  covenant  by  the  company  with  the 
trustee  that  the  proceeds  of  the  bonds  should 
be  used  for  the  purposes  named,  and  for 
none  other;  and  from  what  we  have  said  in 
discussing  the  subject  of  Jurisdiction  it  will 
be  seen  that  In  onr  opinion  any  portion  of  the 
$300,000  that  may  be  recovered  should  be  ap- 
plied towards  the  payment  of  the  bonds,  as 
it  was  a  fund  deposited  in  a  special  account, 
which  was  to  be  applied  to  the  purchase  and 
Improvement  of  property  covered  by  the 
mortgage.  Hie  trustee,  as  the  representative 
•f  the  bondholders,  is  Interested  in  the  recov- 
ery of  the  money  which  has  been  diverted 
from  the  trust,  and  under  the  circumstances 
its  right  to  be  a  party  plaintiff  cannot  be 
defeated  on  the  theory  that  there  Is  no 
privity  between  It  and  those  alleged  to  have 
been  responsible  for  the  diversion.  As  Is 
well  said  in  the  brief  of  the  appellees:  "The 
proceeds  of  these  bonds  having  been  Im- 
pressed with  a  trust  by  the  provisions  of  the 
mortgage  Itself,  and  these  other  agreements 
being  executed  for  the  purpose  of  carrying 
out  these  provisions  of  the  mortgage,  the  de- 
fendants, who  accepted  the  office  of  a  com- 
mittee under  these  agreements,  assumed 
the  diarge  of  a  trust  fund,  and  they,  as  well 
as  the  other  defendants,  who  more  directly 
benefited  by  Its  misappropriation  and  diver- 
sion, are  responsible  to  the  bondholders  or 
their  representative  on  this  theory,  and  not 
as  In  an  action  at  law,  where  the  sole  ques- 
tion would  be  as  to  who  was  entitled  to  sue 
for  breach  of  a  contract" 

The  receiver,  as  the  representative  of  the 
company.  Is  entitled  to  unite  In  the  suit, 
because  It  was  also  one  of  the  parties  for 
whose  benefit  the  special  trust  was  created, 
and  It  is  his  duty  to  aid  In  the  recovery  of 
any  funds  that  belong  to  the  company.  It 
may  be  that  all  that  may  be  recovered.  If 
anything,  will  t>e  applied  to  the  payment  of 
the  bonds;  but  It  will  to  that  extent  extin- 
guish the  Indebtedness  of  the  company.  If 
ail  of  this  fund  had  still  been  on  deposit 
when  the  receiver  was  appointed,  and  Ham- 
mond was  not  raitltled  to  It  mider  the  terms 
of  the  agreement,  the  receiver  would  h&ve 
collected  it;  but  it  would  have  been  sub- 
ject to  an  equitable  lien  In  favor  of  the 
bonds,  and  both  are  now  Interested  in  having 
tbat  which  is  alleged  to  have  been  improper- 
ly diverted  restored  by  those  responsible  for 
its  diversion. 


3.  Nor  do  we  think  there  Is  a  misjoinder 
of  parties.  It  is  certainly  to  the  advantage 
ot  the  defendants  that  these  plaintiffs  Join 
In  one  salt,  rather  than  subject  them  to  the 
annoyance  and  risk  of  two  suits.  They  can- 
not be  Injured  by  the  Joinder  of  the  two.  It 
is  a  gmeral  rule  of  equity  that  "all  persons 
having  an  Interest  in  the  object  of  the  suit 
ought  to  be  made  parties."  Miller's  Eiq. 
Procedure,  28,  and  cases  cited.  In  Phelps, 
Jurid.  Bq.  I  41,  it  Is  said:  "It  has  been  seen 
that  plaintiff^  having  conflicting  or  alterna- 
tive Interests  cannot  be  Joined.  But,  if 
plaintiffs'  several  interests  are  not  antago- 
nistic. It  matters  not  that  they  are  distinct, 
and  unconnected  plaintiffs  may  Join,  where 
there  is  one  connected  interest  among  ttfem 
all,  centering  in  the  point  in  issue."  There 
Is  no  conflict  betwe«i  the  piaintifCB;  but, 
on  the  contrary,  the  theory  of  the  bill  1» 
that  the  fund  was  impressed  with  a  special 
trust  for  the  benefit  of  the  bonds  which 
both  are  Interested  in  having  paid.  For  oth- 
er cases  on  the  subject  of  multifariousness, 
see  Peters  v.  Van  liear,  4  0111,  249,  Simons 
Sons  Co.  T.  Maryland  Tel.  Co.,  99  Md.  180, 
57  Atl.  103,  63  L.  R.  A.  727,  and  Neal  v.  Rat- 
heU,  70  Md.  599, 17  Ati.  566.  In  the  last  case 
It  is  said:  "While  there  are  some  general 
rules  applicable  to  this  subject,  all  the  au- 
thorities concede  tbat  mudi  must  be  left  to- 
the  discretion  of  the  court  In  particular 
cases." 

4.  The  point  is  also  made  that  the  mem- 
bers of  the  building  committee  are  not 
liable  If  they  acted  In  good  faith,  and  only 
permitted  reasonable  advances  at  the  re- 
quest of  Hammond.  Of  course,  we  know 
nothing  of  the  facts,  excepting  such  as  are 
alleged  In  the  bill,  and  in  discussing  the 
questions  considered  above  we  only  as- 
sumed those  So  alleged  to  be  true  for  the 
purposes  of  the  demuiTer;  but  it  Is  distinct- 
ly alleged  that  the  work  of  acquiring  prop- 
erty and  constructing  the  plant  had  not 
been  begun,  and  no  payment  was  due  Ham- 
mond under  the  contract,  and  the  check  was 
not  given  for  any  of  the  poipooes  to  which, 
by  the  terms  of  said  mortgage  and  con- 
tracts, the  said  fund  on  deposit  In  the  spe- 
cial account  was  to  be  devoted.  Inasmuch 
as  Hammond  was  not  entitled  to  any  of  the 
money,  and  the  committee  was  not  anthor- 
Ized  to  execute  certificates,  excepting  In  in- 
stallments from  time  to  time  as  the  work 
on  the  plant  progressed,  of  course,  the  com- 
mittee was  not  authorized  to  advance  money 
to  him  for  his  own  purposes,  not  connected 
with  the  contract  Whether  or  not  they  had 
such  knowledge,  or  were  so  negligent  as  to 
be  liable  to  the  plaintiffs,  must  depend  upon 
the  proof;  but  we  are  of  the  qplnion  that 
the  demurrers  must  be  overruled  and  the 
cases  remanded,  in  order  that  the  defendants 
may  answer.  We  see  no  difference  between 
the  payments  made  to  the  third  parties  by 
the  order  of  Hammond  from  those  made  to 
him,  BO  far  as  the  questions  before  us  are 
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concerned.  Tbe  conrt  below  can  determine 
wbat  time  shall  be  allowed  tbe  defendants 
In  whicb  to  answer. 

Orders  In  the  nine  appeals  (Nos.  76,  76, 
77.  78,  79,  80,  81,  82,  and  88,  office  docket) 
affirmed,  and  causes  remanded  for  fmrther 
proceedings. 


LEWIS   V.   KINNAIBD. 
(Court  of  Appeals  of  Maryland.    Dec.  20,  1906.) 

1.  MosTeAON  —  Sale    Uhdeb    Dkobek  — Ex- 
ceptions—StrrFiciENOY  or  EVIDENCB. 

Under  Code  Pub.  Gen.  Laws,  art.  53,  |  26, 
providing  that  whenever  there  has  been  no  de- 
mand or  payment  for  more  than  20  contecotiTe 
years  of  any  specific  rent  reserved  out  of  a  par- 
ticular lot,  under  any  form  of  lease,  such  rent 
bball  be  conclusively  presumed  to  have  been 
extingnisbed,  a  purchaser  of  a  leasehold  in- 
terest in  land,  at  a  sale  under  a  decree  for 
sale  of  mortgaged  premises,  excepting  to  the 
sale  on  the  ground  that  it  is  subject  to  a  rent 
other  than  that  subject  to  which  it  was  sold, 
does  not  sustain  his  burden  of  proof  by  merely 
showing  a  lease  executed  more  than  76  years 
before,  reserving  a  rent  of  a  certain  amount  "if 
demanded,"  without  any  proof  that  the  rent 
reserved  had  been  exacted  from  such  tract. 

2.  Deeds — nESCBipnos. 

A  deed  of  "all  the  property  and  estate 
whatsoever  and  wheresoever  situated  and  being 
of  K..  and  howsoever  the  same  may  have  been 
acquired."  contains  a  description  of  it  sufficient 
to  identify  it  with  reasonable  certainty,  as  re- 
quired by  Code  Pub.  Gen.  Laws,  art.  21,  §  9. 
rEM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  le.  Deeds,  i!  65-79.] 

Appeal  from  Clrcnlt  Court  No.  2  of  Balti- 
more City;   Pere  L.  Wlckes,  Judge. 

Alexander  Klnnalrd,  tnistee,  made  a  sale 
of  mortgaged  premises  nnder  a  decree.  Cloyd 
Lewis,  the  pmrchaser,  excepted,  and,  from  or- 
ders overruling  bis  exceptions  and  confirming 
tbe  sale,  be  appeals.    Affirmed. 

Argued  before  McSHBBBT,  G.  J.,  and 
BRISCOE,  BOYD.  FEABOB,  SCHMUCKEB, 
JONES,  and  BUBKB,  JJ. 

W.  Harry  Holmes,  for  appellant.  Edwin 
Vf.  Herrmann,  for  appellee. 

BUISCOE,  J.  There  are  six  exceptions  to 
the  sale  made  by  tbe  appellee,  trustee,  in  this 
case,  filed  on  behalf  of  the  appellant,  the 
purchaser  of  the  property,  and  they  will  be 
considered  In  their  regular  order.  The  ex- 
ceptions were  overruled  by  the  circuit  court 
No.  2  of  Baltlmoie  City,  and  the  sale  was 
flnally  ratified  and  confirmed  on  the  29th  day 
of  May,  1906.  And,  from  the  order  so  passed, 
an  appeal  has  been  taken. 

There  is  no  dispute  as  to  the  facts.  They 
are  presented  In  the  record,  on  an  agreed 
statement  of  facts,  signed  by  the  attorneys 
for  tbe  respective  parties.  Tbe  sale  was  un- 
der a  decree  of  court  for  the  sale  of  mort- 
gaged premises.  The  trustee  sold,  under  the 
decree,  three  contiguous  leasehold  lots,  each 
Imoroved  by  a  two-story  brick  dwelling,  slt- 
nate  on  Lexington  street  in  Baltimore  City. 
The  second  lot,  1020  West  Lexington  street, 


was  purchased  by  the  appellant,  Cloyd  Lewis, 
and  he  excepts  to  the  ratification  of  the  sale 
of  the  property  made  to  him.  Tlie  sale  of 
the  other  two  lots  Is  not  contested.  The 
property  involved  In  dispute,  is  the  second 
lot.  No.  1020,  and  Is  described  as  adjoining 
lot  No.  1  on  the  west,  with  a  front  on  Lex- 
ington street  of  12  feet  6  Inches,  and  a  depth 
of  85  feet  more  or  less,  and  subject  to  an  an- 
nual ground  rent  of  137.60. 

It  Is  objected,  on  the  part  of  the  appellant 
that  the  property  was  advertised  and  sold  as 
leasehold  property  subject  to  an  annual  rent 
of  $37.50,  whereas  It  Is  sublease  hold  prop- 
erty, subject  to  a  greater  and  different  rent 
It  Is  admitted  In  the  agreed  statement  of 
facts  that  on  November  12,  1828,  a  lot  49  feet 
and  6  Inches,  Including  this  one,  was  assign- 
ed by  William  Qwynn  to  Samuel  Wood,  sub- 
ject to  a  ground  rent  of  two  peppercorns.  If 
demanded.  The  title  to  the  leasehold  by 
mesne  conveyance,  became  vested  in  one  Eliz- 
abeth Cole,  who  on  October  24,  1840,  sub- 
leased the  lot  to  Samuel  Wood,  for  the  year- 
ly ground  rent  of  $4a  Subsequently  the  title 
became  vested  In  one  Peter  Krels,  who  ou 
September  1, 1886,  subleased  a  portion  of  the 
lot  Including  the  lot  here  in  dispute,  to  John 
B.  Sommers,  for  the  yearly  rent  'of  $37JS0. 
And,  in  sublease,  there  is  a  covenant  of  pro- 
tection as  to  any  greater  rent  It  further  ap- 
pears that  one  Louisa  C.  Overman  owned 
both  of  the  groond  rents  herein  mentioned, 
and  the  sublease  was  assigned  to  one  John  J. 
Kane,  who  mortgaged  It  to  the  appellee's 
testator,  and,  under  this  mortgage,  the  lot 
was  sold. 

Tbe  principal  objection  urged  by  the  appel- 
lant Is  that  the  property  was  sold  as  lease- 
hold, subject  to  a  gi-ound  rent  of  137.50, 
whereas,  as  a  matter  of  fact  It  Is  subject  to 
two  additional  ground  rents,  to  wit  a  ground 
rent  of  two  peppercorns,  If  demanded,  undei 
a  lease  dated  the  12th  of  November,  1828, 
and  a  further  rent  of  $48  per  annum,  under 
a  sublease  dated  the  24th  of  October,  1840. 
As  to  the  objection  to  the  title,  because  of 
"the  ground  rent  of  two  peppercorns,  If  de- 
manded," we  win  say  the  rent  was  created 
more  than  75  years  ago,  and  there  is  not,  a 
particle  of  evidence  In  the  record  to  show 
that  it  has  ever  been  demanded.  If,  however, 
the  rent  was  of  a  substantial  value,  it  would 
be  barred  by  section  26,  art  63,  of  tbe  Code 
of  Public  General  Laws,  which  provides  that 
whenever  there  has  been  no  demand  or  pay- 
ment for  more  than  20  consecutive  years 
of  any  specific  rent  reserved  out  of  a  particu- 
lar lot,  under  any  form  of  lease,  such  rent 
Bball  be  conclusively  presumed  to  have  been 
extinguished,  and  the  landlord  shall  not 
thereafter  set  up  any  claim  thereto,  or  to  the 
reversion  in  the  lot  out  of  which  It  Issued,  or 
have  the  right  to  Institute  any  suit  action, 
or  proceeding  whatsoever  to  recover  the  rent 
In  Speed  v.  Smith,  4  Md.  Ch.  299,  the  chan- 
cellor said,  In  a  case  where  the  rent  was  of 
some  value:    "But  seeing  that  the  lease  Is 
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upwards  of  66  years  old  and  that  no  proof 
has  been  produced  to  show  that  this  particu- 
lar parcel  of  property  is  now  held  liable  for 
the  rent  of  $20  reserved  by  that  lease,  I  can- 
not think  It  would  be  proper  to  conclude  that 
It  Is  so  liable.  The  burden  of  proof  Is  up- 
on the  exceptant,  and  I  am  by  no  means  pre- 
pared to  say  he  has  made  his  case  out  sim- 
ply by  the  adduction  of  a  lease  executed  more 
than  half  a  century  ago,  without  any  proof 
whatever  that  the  rent  reserved  by  the  lease 
has  been  exacted  from  the  owner  of  this 
particular  parcel." 

The  second  objection  to  the  title,  on  ac- 
count of  the  rent  of  148,  reserved  by  the 
lease  from  Cole  to  Wood,  dated  October  24, 
1840,  Is  also  without  merit.  This  rent  It  ap- 
pears was  merged  and  extinguished  upon  the 
execution  of  a  deed  dated  June  22,  1893, 
from  one  Schermerhom  to  Louisa  C.  Over- 
man, the  then  owner  of  the  gn*ound  rent  of 
$37.60  reserved  upon  the  lot  And  it  is  admit- 
ted by  the  agreed  statement  of  facts  that  it 
was  the  Intention  of  Louisa  C.  Overman  by 
this  deed  to  merge  and  extinguish  the  $48 
rent  The  recitals  In  the  deed  from  Mrs. 
Overman  and  husband,  dated  the  26th  day  of 
May,  1906,  to  Alexander  Kinuaird,  trustee,  is 
conclusive  against  the  objection  here  raised. 
This  deed  conveys  and  releases  to  the  trus- 
tee "all  the  right  title,  claim  and  demand" 
of  the  grantor,  in  and  against  the  lot  of 
ground,  for  or  on  account  of  the  rent  of  $48 
per  annum,  reserved  under  the  original  lease, 
"to  the  end  that  the  lot  of  ground  may  and 
hereafter  be  subject  to  the  payment  to  her 
of  the  rent  of  $37.50  and  no  more,  as  reserved 
by  the  lease,  it  being  the  intention  of  the  deed 
to  remove  all  doubts  as  to  the  entire  extin- 
guishment of  the  rent  of  $48.00  by  the  deed 
from  Schermerhorn  to  Overman."  Besides 
this,  under  the  covenants  In  the  lease,  the 
lessees  and  their  assigns  are  protected  as 
against  any  greater  rent  and  in  this  case 
Mrs.  Overman  would  be  estopped  by  the  deed 
from  collecting  the  $48  rent  out  of  the  lot 
purchased  by  the  appellant  Connaughton  y. 
Bernard,  84  Md.  693,  36  Atl.  266 ;  Bamitz  v. 
Reddington,  80  Md.  022,  24  Atl.  409;  Wahl 
V.  Barroll,  8  Gill,  289. 

The  remaining  exceptions  to  the  sale,  we 
need  notice,  relate  to  the  sufficiency  of  the 
description  of  the  property  in  the  deed  from 
Mary  C.  Kane  and  husband  to  Francis  P. 
Kane  and  in  the  mortgage  from  John  J. 
Kane  to  Edgar  H.  Johnson,  being  a  part  of 
the  property  here  In  controversy.  While  it 
may  be  conceded  that  there  is  no  particular 
or  very  accurate  description  of  the  property 
mentioned  in  the  deeds,  conveying  the  prop- 
erty, yet  we  think  it  Is  sufficient,  with  the 
recitals  In  these  conveyances  to  Identify  and 
locate  It  with  reasonable  certainty.  The 
deeds  recite:  "And  also  all  the  property  and 
estate  whatsoever  and  wheresoever  situate 
and  being  of  her,  the  said  Mary  C.  Kane,  and 
howsoever  tlie  snme  moy  have  been  ac- 
quired."   "To  have  and  to  bold  the  said  sev- 


eral lots  as  tenants  by  the  entireties,  and  to 
have  and  to  hold  the  chattels  personally  here- 
by assigned  absolutely."  The  deed  also  re- 
cites "all  those  several  pieces  of  ground  and 
severally  described."  The  title  of  Mary  C. 
Kane,  the  grantor  In  the  original  deed  to  the 
lot  Is  not  disputed,  and  there  is  nothing  la 
the  record  to  show  that  she  did  not  own  or 
could  not  give  a  valid  deed  to  the  lot  con- 
veyed by  her  to  Francis  P.  Kane,  and  whidi 
he,  on  the  same  day,  reconveyed  to  Mary  C. 
Kane  and  husband,  as  tenants  by  the  entire- 
ties. The  intention  manifested  and  expressed 
on  the  face  of  the  deeds  was  to  convey  and 
assign  "all  the  property  and  estate  whatso- 
ever and  wheresoever  situate  and  being  and 
wheresoever  the  same  may  have  been  ac- 
quired." The  cases  of  Roberts  v.  Roberts, 
102  Md,  154,  62  Atl.  101,  1  L.  R.  A.  (N.  S.) 
782,  and  Farquharson  v.  Eichelberger,  16 
Md.  63,  are  absolutely  conclusive  upon  this 
exception.  In  Roberts  v.  Roberts,  supra. 
Judge  Boyd,  in  delivering  the  opinion,  clearly 
said  If  a  grantor  Intends  to  convey  part  of  hla 
property,  of  course  he  must  describe  It  spe- 
ciflcally,  but  If  he  Intends  to  convey  all  of 
It,  and  uses  such  language  as  In  this  deed, 
who  could  be  misled  or  in  doubt  as  to  what 
he  conveyed.  The  object  of  section  9,  art 
21,  of  the  Code  of  Public  General  Laws  is  to 
require  sufficient  notice  to  the  public  and  cer- 
tainty as  to  what  is  conveyed. 

The  objection  to  the  description  of  the  prop- 
erty In  the  mortgage  Is  equally  as  untenable. 
The  mortgage  is  set  out  in  the  record  and 
contains  a  specific  and  accurate  description 
of  the  property  conveyed.  It  recites  all 
those  five  lots  or  parcels  of  ground,  sitnate 
and  lying  In  the  city  of  Baltimore,  and  de~ 
scribed  as  follows,  to  wit :  Beginning  for  the 
first  three  on  the  north  side  of  Lexington 
street  at  the  respective  distances  of  about 
148  feet  and  6  inches,  and  160  feet  and  6 
Inches,  and  173  feet  west  of  Schroeder  street 
the  same  being  known  as  "Ntunbers  1018, 
1020,  and  1022  West  Lexington  street"  with 
respective  fronts  of  12  feet  6  Inches  and  a 
depth  of  85  feet  more  or  less.  The  lot  pur- 
chased by  the  appellant  is  also  described  by 
the  number  of  the  house  erected  thereon,  as 
"1020  W.  Lexington  street"  We  do  not  un- 
derstand there  is  any  dispute  as  to  the  actual 
location  of  No.  1020  W.  Lexington  street  as 
described  In  the  mortgage,  and,  this  being 
correct  there  can  be  no  difficulty  as  to  an 
Identification  of  the  property. 

Having  disposed  of  all  the  exceptions  con- 
tained in  the  record  that  appear  material  to 
the  decision  of  the  case,  and  there  being  no 
reasonable  doubt  as  to  the  soundness  of  the 
title  to  the  property  herein  questioned,  and 
being  of  the  opinion  that  no  Injustice  will  be 
imposed  upon  the  purchaser  by  a  ratification 
of  the  sale,  the  orders  of  the  circuit  court 
No.  2  of  Baltimore  City  overruling  the  ex- 
ceptions and  ratifying  the  sale,  will  be  af- 
firmed. 

Orders  affirmed,  with  costs. 


Digitized  by 


Google 


Md.) 


MASON  V.  HUBNEB. 


367 


MASON  ▼.  HTTBNBR  et  aL 
(Conrt  of  Appeals  of  Maryland.    Dec.  20,  1906.) 

1.  COKPORATIORB— IRBOLTSNOT  —  RK0KIVKB»— 
POWEBS. 

Where  receivers  were  appointed  for  an  in- 
solTPnt  corporation  on  the  petition  of  one  of  its 
cr<>ditors  and  were  directed  to  take  char^  and 
possession  of  the  corporation's  boolcs  and  effects 
and  to  collect  the  outstanding  debts  due  to  the 
conxjration,  the  receivers  had  no  authority  to 
mnke  a  private  sale  of  real  estate  belonging  to 
the  corporaticm  without  a  farther  order  of  the 
court. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  12.  Corporations,  $  2253.] 

2.  Same— Ratification— Nunc  Pro  Tunc  Or- 

DETT. 

Receivers  of  a  corporation  made  a  private 
aalp  of  real  estate  belonging  to  the  corporation 
without  authority  and  then  applied  to  the  court 
to  rntify  the  same.  Objections  were  filed,  and 
proof  offered  that  the  price  obtained  was  from 
$.'>.n00  to  $20,000  less  than  the  salable  value  of 
the  nroperty,  a  witness  Iieing  produced  who 
testified  that,  if  the  property  was  sold  at  public 
mle.  he  would  bid  from  $1,100  to  $1,400  per 
acre  therefor.  Held,  that  it  was  error  for  the 
court  to  ovemle  the  objections  and  to  grant  a 
nnnc  pro  tunc  order  authorizing  the  sale  as  of 
the  date  it  was  made  and  to  confirm  the  same. 

Appeal  from  Otrcnlt  Court  of  Baltlm<H:e 
City;   Henry  Stockbridge,  Jud^e. 

Application  by  Henry  H.  Hubner  and  an- 
other as  receivers,  etc.,  for  the  ratlflcation 
of  a  private  sale  of  the  real  pro])erty  of  a 
corporation  In  their  hands  as  recelvera  to 
which  Walter  A.  Mason  filed  objections. 
Prom  an  order  authorizing  such  receivers 
to  make  the  sale  entered  nunc  pro  tunc 
and  confirming  the  sale  as  made,  objector 
appeals.    Reversed  and  remanded. 

Argued  before  MeSHBRRY,  C.  J.,  and 
BOYD.  BRISCOB.  PBARCB,  SCHMUCK- 
ER.  JONBS.  and  BDRKB.  JJ. 

David  Fowler  and  <3eorge  Whltelock,  for 
appellant.  William  B.  Smith  and  Fielder 
C.  Sllnglutr.  for  appellees. 

JONBS,  J.  This  case  originated  in  the 
ctwrt  below  by  the  filing  of  a  bill  of  coto- 
plalnt  against  the  Garrison  Park  Company 
of  BaFtimore  City,  a  corporation,  by  one  of 
Its  creditors,  alleging  that  the  corporation 
was  insolvent,  and  praying  the  appointment 
of  a  receiver  "to  take  charge  of  all  the 
books  and  papers  of  account,  goods,  and  ef- 
fects, and  to  collect  the  debts  due  to  said  de- 
fendant and  to  preserve  or  dispose  of  the 
same  under  the  direction"  of  the  court.  The 
defendant  In  pursuance  of  a  resolution 
adopted  by  its  board  of  directors,  admitted, 
in  an  answer  to  the  bill,  all  the  material 
averments  thereof,  and  consented  to  the  ap- 
pointment of  a  receiver.  Whereupon  the 
oourt,  on  the  10th  of  March,  1906,  passed  a 
decree  appointing  Henry  H.  Hubner  and  T. 
Rowland  Sllngluft  receivers  "with  the  power 
and  authority  to  take  charge  and  possession 
of  the  goods,  wares,  and  merchandise,  books, 
papers,  and  effects  of  or  belonging  to  the 
said  'corporation'   and   to  collect   the  out- 


standing debts  due"  thereto,  and  command- 
ing the  "officers,  agents,  and  servants"  of 
the  corporation  to  deliver  to  said  receivers 
such  "goods,  wares,  and  merchandise,  books, 
papers,  and  effects."  The  decree  then  pro- 
vided that  the  receivers  should  give  bond 
In  the  penalty  of  $5,000  "conditioned  for  the 
faithful  performance  of  their  trust.  Subse- 
quent to  the  decree  the  court  passed  two  or- 
ders authorizing  specific  acts  by  the  receiv- 
ers which  have  no  relation  at  all  to  the  ques- 
tion presented  on  this  appeal.  Other  than 
these  the  receivers  had  not  asked  for,  nor 
had  the  conrt  passed,  any  special  order  up 
to  the  20th  of  April,  1906.  There  had  been 
no  special  authority  or  direction  given  to 
the  receivers  to  sell  or  dispose  of  the  prop- 
erty of  the  corporation  nor  of  any  part  of  It. 
The  most  considerable  part  of  this  property 
consisted  of  a  tract  of  land  of  about  46.81 
acres.  On  the  date  last  mentioned  the  re- 
ceivers reported  to  the  court  .that  they  had 
sold  the  whole  of  this  land,  subject  to  the 
operation  of  two  mortgages  outstanding 
against  it  and  aggregating  the  sum  of  $38,- 
000,  to  one  William  R.  Beatty  for  $7,000; 
that  the  terms  of  sale  were  "cash  to  be 
paid  on  the  day  of  ratification,"  with  an  ad- 
justment of  taxes,  interest  on  mortgages, 
and  of  certain  outstanding  contracts  affect- 
In^  minor  portions  of  the  land;  and  that 
the  "sale  was  fairly  and  bona  fide  made, 
and  for  the  most  money  obtainable  for  the 
said  property."  Upon  this  report  the  court 
passed  an  order  nisi  "that  the  private  sale 
of  the  property  *  *  •  be  ratified  and 
confirmed  unless  cause  to  the  contrary 
"should  be  shown  on  or  before  the  22d  of 
May,  1906,"  and  directed  the  usual  publica- 
tion of  the  order.  On  the  19th  of  May  the 
appellant  "as  a  creditor  of  and  a  stock- 
holder In"  the  corporation  in  question,  filed 
exceptions  "to  the  ratification  of  the  private 
sale  reported  by  the  receivers,"  because  the 
price  at  which  the  said  sale  was  reported 
was  inadequate,  "because  the  property  should 
have  been  sold  free  from  the  Hen  of  a  sec- 
ond mortgage  held  by  him  •  •  •  and 
he  paid  the  amount  secured  thereby  out  of 
the  proceeds  of  such  sale";  and  "for  rea- 
sons apparent  upon  the  record."  The  ex- 
ceptions concluded  with  a  prayer  that  the 
court  should  not  ratify  the  sale  reported  but 
should  order  sale  to  be  made  of  the  property 
at  public  auction.  On  the  28th  of  May  testi- 
mony was  taken  and  heard  in  open  court  up- 
on these  exceptions,  and  on  the  20th  the 
purchaser  filed  a  petition  alleging  his  pur- 
chasA  at  private  sale  of  the  property  in  ques- 
tion, that  he  had  ascertained  that  the  receiv- 
ers had  "failed  to  obtain  the  previous  order 
of  court  authorizing  or  directing  them  to 
sell,  and  praying  the  conrt  to  pass  an  order 
directing  them  to  sell  the  property,  and  that 
such  order  be  passed  as  of  the  19th  of  April 
1906.  On  the  same  day  the  court  passed 
the  order  from  which  die  appeal  here  was 
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taken,  and  which  la  to  the  effect  that  the 
receivers  "sell  the  real  estate  beionxing  to 
the  defendant  company,  and  that  this  order 
be  entered  as  of  the  19th  of  April,  1906; 
that  the  exceptions  to  the  ratification  of  the 
sale  reported  be  overruled  "and  said  sale 
be  finally  ratified  and  confirmed." 

We  think  the  trial  court  was  In  error 
iu  passing  this  order.  In  the  clrcnmstances 
of  the  case  as  disclosed  from  the  record  and 
upon  the  evidence  submitted  to  that  court 
ratification  of  the  sale  ought  to  have  been 
refused.  In  France  on  "Elements  of  Corpo- 
ration Law,"  S  168,  it  Is  said  of  receivers 
appointed  upon  the  application  of  creditors 
alleging  Insolvency  of  the  defendant  corpora- 
tion, "snch  a  receiver  Is  a  mere  custodian, 
vested  with  no  title,  and  having  no  powers 
of  action  or  disposition  other  than  those 
given  by  the  court  appointing  him."  This 
is  Illustrated  In  the  case  of  Oalther  v.  Stock- 
bridge.  67  Md.  222,  9  Atl.  632,  10  Atl.  309,  In 
which  the  nature  of  the  office  and  the  pow- 
ers of  snch  a  receiver  were  subjects  of  in- 
quiry. In  that  case  the  receivers  had  been 
appointed  upon  allegations  in  the  bill  of  com- 
plaint practically  Identical  with  those  In  the 
bill  in  the  case  in  which  the  receivers  here 
were  appointed,  and  under  a  decree  which 
conferred  powers  identical  with  those  in  the 
decree  which  has  been  herein  recited,  and  It 
was  then  held  that  the  receiver  was  "the 
ordinary  chancery  receiver."  that  he  was 
"clothed  with  no  estate  in  the  property,"  but 
was  "a  mere  custodian  of  It  for  the  conrt" 
who,  by  special  authority,  might  "become 
an  oflicer  of  the  conrt  to  ellect  a  sale  of  the 
pr<^erty,  if  that  be  deemed  necessary  for 
the  benefit  of  the  parties  concerned."  The 
recivers  here,  then,  had  no  such  right  or  in- 
terest In,  or  power  over,  the  property  placed 
in  their  charge  by  the  original  decree  as  au- 
thorized them  to  make  sale  thereof  without 
further  direction  from  the  court,  and.  as  has 
been  seen,  no  such  direction  was  given  them. 
It  Is  made  the  more  manifest  that  at  the 
time  of  the  original  decree  a  sale  of  the 
whole  real  estate  was  not  In  contemplation 
without  further  direction  or  authority  from 
the  court,  when  it  is  seen  that  the  penalty 
of  the  bond  prescribed  by  the  decree  was 
much  less  than  this  sold  for,  according  to 
the  Rale  reported,  and  less,  as  it  would  seem, 
than  It  could  reasonably  have  been  expected 
to  sell  for,  to  say  nothing  of  the  evidence 
going  to  show  that  the  price  at  which  it 
was  sold  was  appreciably  below  its  salable 
value.  The  nunc  pro  tunc  order  of  the  court 
In  connection  with  the  order  ratifying  the  sale 
was,  under  the  circumstances,  but  a  mere 
formality  and  added  nothing  to  the  effect 
of  the  order  of  ratification.  The  receivers, 
being  without  authority  to  make  any  sale, 
reported  a  private  sale  with  no  explana- 
tion of  why  they  had  made  a  private  Instead 
of  a  public  sale,  and  with  no  reasons  given 
for  the  propriety  and  advantage  of  so  mak- 


ing the  sale.  In  practice  It  is  nsnal  and 
proper,  when  of&cen  of  the  court  charged 
with  the  duty  of  making  sale  of  property 
deem  it  Judicious  or  advantageous  to  make  a 
private  sale  tvt  them,  either  in  a  previous 
application  to  the  court  for  authority  to  sell 
at  private  sale,  or  In  the  report  of  sudi  sale, 
when  made  without  previous  authority,  to 
give  reasons  and  facts — with  some  evidence 
if  the  court  so  requires — ^that  will  enable  the 
court  to  act  advisedly  in  respect  to  the  sale 
so  proposed  or  reported.  That  the  court 
should  be  so  advised  is  eminently  proper 
when  snch  oflicer  comes  to  ask  the  ratifica- 
tion of  a  sale  made  without  authority  and 
without  previous  direction  from  the  court  to 
guide  his  discretion.  The  sale  here  having 
been  made  and  reported  to  the  court  for  its 
approval,  under  the  circumstances  that  have 
been  referred  to.  It  was  to  be  expected  of 
the  receivers,  when  such  sale  was  attacked 
as  having  been  unadvisedly  made,  and  for 
an  inadequate  price,  that  they  would  show- 
to  the  court  the  circumstances  which  induced 
their  action,  and  the  reasons  why  the  court 
should  ratify  the  same.  There  Is  no  evi- 
dence in  the  cause  to  this  effect.  On  the  con- 
trary all  of  the  evidence  goes  to  show  that  the 
Judgment  of  these  ofilcers.  In  making  the 
sale  as  they  did,  was  at  fault  One  of  the 
receivers,  as  solicitor  for  the  exceptant,  filed 
the  objections  to  the  ratification  of  the  sale 
that  are  here  being  considered,  and,  having 
been  called  as  a  witness  on  behalf  of  the 
respondents  below,  indicated  th^t  he  was 
then  of  the  opinion  that  the  receivers  had 
acted  unadvisedly  In  making  the  sale  as  they 
did,  and  that,  in  filing  the  exceptions  in  the 
capacity  of  solicitor,  he  thought  the  propriety 
of  the  ratification  of  the  sale  could  be  fnlly 
brought  np  for  the  consideration  of  tiie  court. 
He  did  not  give  an  opinion  of  his  own  as  to 
values  but  intimated  that  he  now  thought 
the  property  might  have  been  undervalued 
In  the  report  of  sale  made.  This  was  the 
only  witness  called  by  the  respondents  below 
(appellees  here).  Besides  the  exceptant  him- 
self there  was  produced  on  his  behalf  it  wit- 
ness, Mr.  Watson,  who  testified  that  he  was 
a  dealer  in  real  estate;  that  he  had  had  real 
estate  transactions  In  the  neighborhood  of 
the  property  Involved  In  this  controversy; 
that  he  was  conversant  with  values  of  real 
estate  In  that  nelgbbottiood;  that  he  had 
bought  property  immediately  opposite  that 
here  in  question;  that  the  value  of  the  prop- 
erty sold  by  the  receivers  In  this  case  was 
from  $1,100  to  $1,400  per  acre;  that.  It  it  had 
been  put  up  at  auction,  he  would  have  been 
prepared  to  bid  on  It  according  to  those  fig- 
ures; and  that  he  would  so  bid  if  the  prop- 
erty were  now  offered  at  public  auction.  Be- 
sides this  testimony  of  the  witness  there 
was  more  from  blm,  as  also  from  the  except- 
ant, as  a  witness  on  his  own  behalf,  going 
to  show  that,  according  to  property  values 
In  the  neighborhood  of  the  property  In  quec- 
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tioo,  the  price  at  which  It  was  reported  as 
sold  was  below,  and  might  be  considerably 
below,  what  could  be  obtained  for  It  by  sell- 
ing it  at  public  auction  or  in  a  way  to  bring 
about  competition  among  buyers.  Other 
than  the  testimony  of  the  receiver  to  wlilch 
reference  has  already  been  made,  the  appel- 
lee offered  no  testimMiy  at  all.  According, 
therefore,  to  testimony  In  the  cause  entirely 
uncontradicted  the  salable  value  of  the 
property  In  question  has  been  put  at  from 
about  $5,000  to  about  $20,000  greater  than 
the  price  at  which  the  sale  in  this  case  was 
reported.  The  testimony,  also,  is  to  the  ef- 
fect that,  if  the  property  should  again  be 
offered  for  sale  and  put  up  at  public  auction, 
the  price  obtainable  would  range  between 
the  figures  named  in  excess  of  that  'of  the 
reported  sale.  In  the  absence  of  counter- 
vailing testimony,  the  court  is  unable  to  say 
that  the  estimate  of  value  which  has  been 
mentioned  is  exaggorated,  and,  if  not  exag- 
gerated, the  court  cannot  properly,  in  the 
light  of  information  for  the  first  time  laid 
before  it  for  its  guidance,  direct  a  sale  at  a 
price  that  is  greatly  below  the  actual  sal- 
able value  of  the  property  in  question.  The 
sale  in  question  here  being  a  private  sale, 
made  under  the  circumstances  which  have 
been  made  to  appear,  the  court  will  lend  a 
more  willing  ear  to  the  objections  which 
have  been  urged  against  It  than  it  would  to 
like  objections  to  a  sale  made  by  authority 
of  the  court  and  according  to  directions  pre- 
scribed, Latrobe  v.  Herbert  et  al.,  S  Md.  Ch. 
375-381.  The  order  of  the  court  below  must 
be  reversed,  with  costs,  and  the  sale  set 
aside. 

Order  reversed,   with  costs  to  appellant, 
and  sale  set  aside,  and  case  remanded. 


STATE   V.   CITT   OF   BAI/TIMORB. 

CITY   OF  BAI/TIMORB  v.    STATE. 

(Court  at  Appeals  of  Maryland.    Dec.  21,  1906.) 

L  Taxation  —  Coixcction  —  Tax  on  Cut's 

Stock  Loans— Action  bt  Stats. 

Under  Code  Pub.  Gen.  Laws,  art  81,  U 
w-83.  teoolring  the  city  of  Baltimore,  throuxh 
it!  register,  to  pay  the  state  tax  on  the  city's 
stock  loans  for  the  holders  thereof,  and  direct- 
ing its  collection  from  them  by  the  city  by  de- 
ducting it  frran  the  interest  due  and  payable 
thereon  to  them,  the  obligation  of  the  city  to 
pay  such  tax  is  a  direct  statotory  obligation, 
for  breach  of  which  an  action  at  law  will  lie. 

i.  SamK— flXXlfPTIONS— CoXFOaATIONS. 

Under  Code  Pnb.  Gen.  Laws,  art  81,  |  81 
rt  sea.,  relative  to  state  taxation  of  property 
held  by  banks  and  other  corporations,  except 
■arings  banks,  providing  that  the  tax  shall  be 
imposed  on  the  holders  of  the  capital,  the  value 
01  the  capital  stock  being  taken  as  the  value 
of  the  corporate  property,  and  that  the  corpontp 
tHmi  ihall  coUeet  the  tax  from  the  stodcholders 
and  pav  it  directly  to  the  State,  and  section  86, 
t^  Pub.  Gen.  Laws,  and  section  86a  (Laws 
iwO,  p.  887,  c.  481),  imposing  on  savings  banks 
a  tax  o(  one-fonrth  of  \  jjer  cent  on  their  de- 
Ponts,  without  say  deduction  for  deposits  in- 
vited in  property  which  is  not  taxable  or  on 
which  SMne  other  persons  or  corporations  are 
e6A.-£i 


required  to  pay  taxes,  and  providing  that  such 
other  persons  or  corporations  shall  not  be  en- 
titled to  exemption  by  reason  of  the  ownership 
<rf  the  property  by  a  savings  bank,  a  bank, 
savings  bank,  or  other  corixNtition  is  not  exempt 
from  taxation  on  any  stock  leans  of  the  city 
of  Baltimore  of  which  it  is  the  holder,  within 
section  00,  providing  that  the  stock  loans  of 
said  city,  on  which  it  shall  pay  the  stats  tax 
for  the  holders  thereof,  shall  not  include  that 
on  which  the  holders  thereof  are  exempt  from 
taxation. 

8.  Same— UNnroKuiTT— AssEBSwtNT. 

Under  the  requirement  for  uniformity  of 
taxation,  it  is  not  necessary  that  all  assess- 
ments be  made  through  the  same  officials  or  by 
the  uniform  method  or  procedure ;  but  an  assess- 
ment may  be  made  by  duly  authorized  officials, 
or  the  state  may  make  it  directly  by  appropri- 
ate legislative  action. 

4.  Samk— Pbovisions  fob  Assessheht. 

Under  Code  Pub.  Gen.  Laws,  art  81,  |  89, 
providing  that  the  ci^  register  of  Baltimore 
shall  on  each  Ist  day  of  May,  July,  and  Sq>tem- 
ber  make  out  and  deliver  to  the  appeal  tax  court 
of  the  city  a  full  and  accurate  list  of  the  holders 
of  the  city's  stock  loans,  the  interest  of  which 
is  payable  on  such  dates,  and  section  90,  re- 
quiring such  court  to  carefully  examine  and 
correct  the  list,  by  striking  oV  the  holders  who 
are  exempt  from  taxation  on  said  stock,  and 
to  annnally  deliver,  on  or  before  the  Ist  day  of 
September,  to  the  city  register  one  copy  and 
to  the  State  OompttoUer  another  copy  of  the 
corrected  list,  "setting  forth  distinctly  in  said 
copy  the  assessed  values  of  the  stock  mentioned 
tberem,  there  is  a  valid  provision  for  assess- 
ment of  the  stock. 

5.  Same  — AasBssmNT  — Oppobtcnitt  to  bb 
Heabd. 

„„„  Baltimore  City  Charter  (Laws  1898,  p. 
330,  c.  123)  S  170,  providing  that  any  person 
assessed  in  the  city,  and  claiming  to  be  ag^eved 
because  of  any  assessment  made  by  the  appeal 
tax  court  may  appeal  to  the  Baltimore  city 
court  for  a  review  of  the  assessment  and  may 
have  a  further  appeal  to  the  Court  of  Appeals, 
affords  to  the  taxpayer  the  opportunity  to  be 
heard,  requisite  to  the  validity  of  assessments. 

6.  WlISNESSES  —  COUPETENCT  —  CONTBADICT- 

iNo  Official  Cebtificatx. 

One  may  not  contradict  as  a  witness  what 
lie  has  officially  certified  to  as  a  member  of  the 
appeal  tax  court 

7.  Taxation— INTBBEST. 

A  tax  not  being  iMid  when  due,  interest 
may  be  recovered  thereon. 

Appeals  from  Superior  Court  of  Baltimore 
City;  George  M.  Sharp,  Judge. 

Action  by  tile  state  against  the  city  of 
Baltimore.  BYom  the  Judgment;  both  par- 
ties appeal.     Reversed. 

Argued  before  McSHERRT,  C.  J.,  ana 
BOYD,  PEARCB,  SCHMUGKER,  JONES, 
and  BURKE,  JJ. 

Sylvan  H.  Lanchheimer,  for  mayor,  etc.,  of 
Baltimore.  Edgar  H.  Gans  and  Atty.  Gen. 
Bryan,  for  tiie  State. 

SCHMUCKER,  J.  These  are  cross-appeals 
from  a  Judgment,  In  assumpsit,  of  the  su- 
perior court  of  Baltimore  city,  In  favor  of 
the  state  of  Maryland  against  the  city  of 
Baltimore  for  a  portion  of  the  state  tax  on 
city  loans  or  stock  for  the  year  1902.  The 
city  voluntarily  paid  the  greater  part  of  the 
tax  for  the  year,  but  refused  to  pay  the 
portion  Involved  In  this  suit  upon  the  ground 


Digitized  by 


(joogle 


370 


65  ATLANTIC  REPORTER. 


(Md. 


that  It  was  not  liable  tberefor,  because  the 
holders  of  the  stock  on  which  It  was  claimed 
to  be  due  were  exempt  from  taxation  thereon. 
The  case  was  tried  without  a  jury  before 
Sharp,  J.,  who  found  a  verdict  In  favor  of 
the  state  for  120,266.72,  the  amount  of  the 
plaintiff's  claim,  without  interest,  and  entered 
Judgment  thereon. 

The  contention  of  the  city  Is  that  it  Is  not 
primarily  liable  for  the  state  tax  on  Its  loans 
or  stock,  that  being  an  obligation  of  the  hold- 
ers of  the  stock,  but  it  is  liable  for  the  pay- 
ment of  the  tax,  if  at  all,  only  t>ecau8e  It 
has  bound  itself  by  ordinance  to  pay  all 
such  tax  for  which  the  holders  of  the  stock 
may  be  legally  liable.  It  Insists  that,  as 
Its  liability  is  only  secondary,  it  cannot  be 
required  to  pay  the  tax  on  any  city  stock 
held  by  national  banks  and  corporation^  cre- 
ated by  this  state,  which  pay  state  taxes  on 
their  capital  stock,  or  by  saTings  banks,  which 
pay  state  taxes  on  their  deposits,  and  are 
therefore  not  required  to  pay  such  taxes 
on  the  dty  sto<^  held  by  them.  The  city 
makes  the  further  and  more  radical  conten- 
tion that  under  existing  laws  none  of  the 
holders  of  city  stock  are  liable  for,  or  can 
be  made  to  pay,  srtate  tax  on  their  holdings. 
It  insists  that  sections  89  to  93  of  article  81 
of  the  Ck>de  of  Public  General  Laws  of  1888 
and  sections  151  to  154  of  the  city  charter 
(Laws  1898,  pp.  330,  381,  a  123),  under  which 
the  taxes  for  1902  are  claimed  to  be  due,  are 
unconstitutional  and  void  because,  while  they 
provide  the  machinery  for  the  payment  of  the 
tax,  they  make  no  provision  for  the  assess- 
ment of  the  stock  or  for  notice  and  an  op- 
portunity to  be  heard.  The  ground  of  the 
state's  appeal  is  the  failure  of  the  court 
t>elow  to  allow  it  Interest  on  the  overdue 
taxes  for  which  It  was  allowed  to  recover; 
the  Judgment  having  been  rendered  for  the 
amount  of  the  taxes,  without  interest  We 
will  consider  the  questions  thus  presented  by 
the  record  in  the  order  in  which  we  have 
stated  them,  and  will  then  pass  upon  the 
action  of  the  learned  Judge,  before  whom 
the  case  was  tried  below,  upon  the  prayers 
submitted  to  him  at  the  trial. 

The  primary  obligation  to  pay  the  state 
tax  upon  the  funded  debt  or  stock  of  the 
city  Is  undoubtedly  that  of  its  holders,  as 
is  the  like  obligation  of  the  holders  of  other 
species  of  property.  But  the  duty  of  the 
city  to  retain  the  amount  of  the  tax  from  the 
interest  due  on  the  stock,  and  pay  it  over 
to  the  state,  does  not  arise  solely  or  chiefly 
from  its  agreement  with  the  stockholder  to 
do  so  contained  in  the  ordinance.  Section 
91  of  article  81  of  the  Code  of  Public  General 
Laws  of  1888  requires  the  city,  through  its 
register,  to  pay  the  tax  for  the  holders  of 
the  stock,  and  directs  the  collection  of  It 
from  them  by  the  city  by  deducting  it  from 
the  Interest  due  and  payable  thereon  to 
them.  The  city's  contractual  obligation  to  the 
).r.i.iprp  of  Its  stock  to  pay  the  tax  for  them, 
without   requiring  reimbursement   on   their 


part,  rests  upon  the  promise  or  agreemait 
contained  In  its  ordinances;  but  its  obliga- 
tion to  the  state  to  make  the  payment  to  it 
is  a  direct  and  statutory  one,  imposed  by 
section  91.  The  state  has  not  only  the  power 
to  tax  all  of  the  property  within  its  borders, 
but  it  has  the  power  to  prescritte  the  method 
and  provide  the  Instrumentalities  necessary 
and  proper  for  the  collection  of  the  taxes. 
Faust  V.  Building  Ass'n,  84  Md.  192,  35  Atl. 
890;  Hull  V.  Southern  Development  Co.,  8» 
Md.  8, 42  Atl.  943 ;  Montlcello  Co.  v.  Baltimore, 
90  Md.  426,  427,  45  Atl.  210;  American  Coal 
Co.  V.  County  Com'rs,  59  Md.  197.  In  strik- 
ing analogy  to  the  method  prescribed  by  law 
for  the  collection  of  the  state  tax  now  under 
consideration  Is  the  one  which  has  for  many 
years  been  employed  by  the  state  In  collect- 
ing the  tax  due  by  the  holders  of  shares 
of  the  capital  stock  of  banks  or  other  cor- 
porations created  by  this  state  or  dolns  busi- 
ness therein  from  such  bank  or  corporation. 
The  method  ad<9ted  by  the  state  under  sec- 
tions 214  to  224  of  article  81  of  the  Code  of 
General  Public  Laws  of  1904,  or  requiring  the 
payment  of  the  tax  due  from  the  owner  of 
distilled  quints  to  be  paid  by  the  distiller 
or  the  proprietor  of  the  bonded  warehouse 
in  which  such  spirits  may  be  stored.  Is  of  a 
similar  character.  These  two  methods  of  tax- 
ation have  been  fully  considered  by  this  court 
and  held  to  be  Iwth  reasonable  and  lawful. 
It  has  also  been  held  by  us  that  the  duty 
and  obligation  of  the  corporation  or  distiller 
or  bonded  warehouse  owner  to  pay  the  tax 
thus  imposed  upon  them  respectively  by  stat- 
ute may  be  enforced  by  the  state  in  a  proper 
action  at  law.  American  Coal  Ca  v.  County 
Commissioners,  69  Md.  198 ;  Hull  v.  Southern 
Development  Co.  supra ;  Montlcello  Co.  v. 
Baltimore,  supra;  Fowble  v.  Kemp,  92  Md. 
638,  48  Atl.  379.  By  parity  of  reasoning  the 
obligation  imposed,  by  sections  89  to  93  of 
article  81  of  the  Code  of  Public  General  Laws 
of  1888,  upon  the  city  of  Baltimore,  to  pay 
the  state  tax  due  from  the  holders  of  city 
loans  on  stock,  must  be  held  to  t>e  a  direct 
statutory  obligation  for  the  breach  of  which 
an  action  at  law,  such  as  the  one  now  before 
us,  may  be  maintained. 

The  city  cannot  escape  responsibility  for 
the  payment  of  the  taxes  sued  for  In  this 
case  upon  the  ground  that  the  owners  of  the 
stock  on  which  the  tax  is  due  are  exempt 
from  taxation  thereon,  within  the  meaning 
of  section  90  of  article  81  of  the  Code  of 
Public  General  Laws  of  1888.  The  holders 
of  this  stock  are  state  or  national  banks,  or 
other  Incorporated  Institutions  chartered  by 
this  state  or  doing  business  therein,  or  sav- 
ings banks.  It  Is  only  necessary  to  properly 
understand  the  system  adopted  by  the  state 
for  the  collection  of  the  tax  Imposed  by  It 
upon  the  holders  of  the  capital  stock  of 
corporations  of  the  character  mentioned  to 
see  that  the  corporations  are  not  exempt  from 
taxation  on  city  stock  held  by  them.  Under 
the  system  of  taxing  property  held  by  banks 
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and  otber  corporatlonB,  except  Barings  banks, 
provided  for  In  section  84  et  seq.  of  article 
81  of  the  Code  of  Public  General  Laws  of 
188S,  all  *t  the  property  of  every  kind,  real 
and  p«8ona],  of  the  corporation,  Is  in  effect 
made  to  pay  its  Jnst  share  of  taxes,  and  the 
corporation  Is  exempted  from  taxation  on 
none  9t  it  As  a  matter  of  Justice  and  con- 
venience, the  State,  Instead  of  levying  the 
tax  directly  npon  the  property  of  the  cor- 
poration. Imposes  It  npon  the  holders  of  the 
capital  stock,  who  are  the  real  owners  of 
both  the  corporation  and  Its  property,  and 
It  ad(qi>ts  the  valne  of  the  capital  stock  as  the 
true  measure  of  the  valne  of  the  corporate 
property.  The  tax  Is  required  to  be  paid  by 
the  corporation,  which  Is,  for  the  sake  of 
convenience,  made  the  agent  of  the  state 
for  its  collection.  Under  such  a  system  It  can- 
not  in  any  true  sense  be  said  that  the  cor- 
poration is  exonpt  from  taxation  on  any 
city  stock  of  which  It  may  from  time  to 
time  happen  to  be  the  holder. 

The  state  having  thus  required  Incor- 
porated companies  to  pay  to  It  directly  the 
state  tax  dne  from  the  holders  of  their  capital 
stock,  and  having  also  required  the  city, 
through  the  register,  to  make  direct  payment 
into  the  state  treasury  of  the  state  tax  due 
from  the  holders  of  city  stock  or  loans,  it 
became  necessary,  in  order  to  prevent  double 
taxation,  to  make  provision  for  the  exclu- 
sion of  tlxMe  classes  of  securities  from  the 
ordinary  assessments  of  property  for  taxa- 
tion in  the  city  and  the  several  counties,  so 
far  as  the  state  tax  was  concerned.  Accord- 
ingly we  find  In  section  86  the  following  en- 
actment: "The  public  debt  of  this  state, 
stock  loans  of  the  dty  of  Baltimore,  the 
capital  stock,  bonds,  certificates,  or  other 
evidences  of  debt,  bearing  interest  Issued  by 
incorporated  companies  or  institutions  of  this 
state  shall  be  excluded  from  the  assessment 
in  the  several  counties  and  the  city  of  Balti- 
more, so  far  as  relates  to  the  state  tax,  the 
payment  of  said  tax  thereon  being  herein- 
before provided  for."  A  slightly  differ- 
ent method  has  been  adopted  by  the 
state  with  reference  to  the  state  tax 
payable  by  savings  banks.  From  the 
nature  of  the  business  conducted  by  banks 
ot  that  description,  which  do  not  ordinarily 
tWTe  any  capital  stock,  the  entire  assets,  of 
the  Institution  must  be  represented  by  the 
total  amount  of  Its  deposits  Invested  and  nn- 
Invested.  Hence  the  state  has  adopted  the 
policy  of  imposing  on  savings  banks  a  tax  of 
one-fourth  of  1  per  coit  on  tiie  whole  amount 
ot  their  deposits,  without  any  deduction  from 
the  portion.  If  any,  of  the  d^rasits  Invested  In 
property  which  Is  nontaxable,  or  on  which 
oome  other  persons  or  corporations  are  re- 
qaired  by  the  laws  of  this  state  to  pay  taxes, 
(Laws  1890,  p.  537,  c.  491),  but  providing  that 
SDCb  other  persons  or  corporations  shall  not 
be  entitled  to  exanpticm  by  reason  of  the 
ownership  of  the  property  by  a  savings  bank. 


Sections  8G,  80a,  art  81,  Code  Pub.  Gen. 
Laws  1888:  liSws  1890,  p.  537,  a  481; 
Westminster  v.  Westminster  Savings  Bank, 
02  Md.  62,  48  Ati.  34.  The  express  pro- 
visions of  section  86a,  that  nothing  In  the 
law  relating  to  the  taxation  of  savings 
banks  shall  be  construed  as  granting  ex- 
emption from  taxation  to  any  property 
taxable  under  the  laws  of  this  state  by 
reason  or  on  account  of  Its  ownership  by  a 
savings  bank,  furnishes  a  complete  answer 
to  the  contention  of  the  dty  that  its  stock 
held  by  such  Institutions  Is  exempt  from 
taxation.  We  have  not  referred  to  the  provi- 
sions of  the  law  relating  to  the  taxation  of 
the  real  estate  and  capital  stock  of  such  sav- 
ings banks  as  own  real  estate  or  have  cairf- 
tal  stock,  because  we  do  not  deem  them  peril- 
nent  to  the  issue  now  under  conslderati<»L 
We  now  come  to  the  contention  of  the  dty 
that  sections  89  to  93  of  the  Code  of  Public 
General  Laws  of  1888  and  sections  151  to  154 
of  the  Baltimore  city  charter  are  uncon- 
stitutional and  void,  because,  although  they 
contain  full  provisions  tor  the  payment  of 
taxes  levied  under  them  upon  city  stock,  they 
make  no  provision  for  the  assessment  of  the 
etxtA  or  for  notice  and  an  opportunity  to  be 
heard.  Strictly  q)eaklng,  the  only  person 
who  is  entitied  to  raise  this  objection  Is  the 
holder  of  the  stodtc  who  Is  the  person  taxed. 
If  he  is  satisfied  with  the  method  in  which 
the  tax  has  been  Imposed  upon  blm,  the  dty, 
which  in  this  connection  acts  merely  as  the 
agent  of  the  state  for  collecting  the  tax,  can- 
not object  to  tbe  action  of  Its  prindpal  In 
levying  it  Asstuning,  however,  for  the  pur- 
poses of  this  opinion,  that  the  objection  has 
been  made  by  one  entitled  to  raise  it  and 
that  the  question  thus  presented  Is  properly 
before  us,  let  us  Inquire  whether  the  law  in 
fact  provides  for  an  assessment  of  recognized 
legality.  A  valid  assessment  Is  undoubtedly 
Indispensable  to  the  levy  of  a  tax  such  as 
that  now  under  consideration,  but  the  re- 
quirement of  uniformity  of  taxation  does  not 
Involve  the  making  of  all  assessments  thrcnigh 
the  same  ofllclals  or  by  a  uniform  method  of 
procedure.  What  Is  required  Is  that  the  taxa- 
tion itself  shall  be  uniform  within  the  mean- 
ing of  tbe  Constitution.  The  nature,  location, 
and  other  characteristics  of  the  various  kinds 
of  property  and  Interests  subject  to  taxation 
render  Inevitable  some  diversity  of  method  In 
their  assessment  The  assessment  may  be 
made  by  duly  authorized  officials,  or  the  state 
may  make  it  directly  by  appropriate  legisla- 
tive action.  In  Faust  v.  Building  Assodation, 
84  Md.  186,  35  Atl.  890,  the  vaUdlty  of  the 
provision  In  the  assessment  act  of  1896,  Im- 
posing a  tax  on  mortgages  and  mortgage 
debts  of  8  per  cent  of  the  gross '  amount 
of  Interest  covenanted  to  be  i>ald  to  the 
mortgagee,  was  considered  and  passed 
upon  by  this  court  In  that  case  It  was  said : 
"It  will  be  noticed  that  tbe  Legislature  made 
the  levy  of  tbe  tax  and  the  assessment  of  the 
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taxed  property  itj  Its  own  act,  without  the 
interrentlon  of  any  officer.  Except  as  res- 
tricted by  the  Bill  of  Rights  and  the  Consti- 
tution, It  has  the  absolute  power  of  taxation 
over  the  property  of  the  states  It  has  also 
the  power  to  provide  all  the  means  and  appli- 
ances necessary  and  proper  for  the  collection 
of  taxes.  But  no  possible  reason  can  be 
alleged  why  It  cannot  exercise  its  powers 
directly  without  resorting  to  Intermediary 
functionaries.  The  Constitution  does  not  for- 
bid it,  and  no  other  department  of  the  gOTem- 
ment  can  Interfere  to  prevent  It.  In  State  t. 
Mayhew,  2  Oill,  487,  It  was  regarded  as  un- 
questionably within  the  comj>etency  of  the 
Legislature  as  settled  by  reason  of  long 
usage.  And  In  State  y.  Sterling,  20  Md.  S16, 
617,  It  was  said:  "The  duty  of  ascertaining 
taxable  values  and  of  assessing  and  collect- 
ing the  taxes  thereon  necessarily  rests  In  the 
discretion  of  the  Legislature,  and  it  may  per- 
form that  duty  by  its  own  leglslatlTe  acts,  or 
through  the  agency  of  snch  officers  or  tri- 
bunals as  It  may  appoint  for  that  purpose.' 
State  T.  Mayhew,  2  Oill,  487.  The  legislative 
power  to  assess  and  compel  payment  of  state 
taxes  to  be  made  directly  to  the  State  Treas- 
urer, without  other  official  assistance,  Im- 
plies power  to  determine  the  value  of  the 
property  to  be  assessed,  and  consequently  a 
power  ot  discrimination  In  selecting  and  fix- 
ing the  taxable  values.  These  powers  have 
been  so  long  exercised  without  objection  that 
they  cannot  be  brought  Into  qnestlon  now 
without  contravening  the  settled  policy  of  the 
state.  Tax  Cases,  12  Oill  &  3. 117;  State  v. 
Mayhew,  2  Oill,  487."  Faust's  Case  has  be«i 
cited  with  approval  in  Allen  ▼.  Nat.  State 
Bank,  92  Md.  Bll,  48  Ati.  78,  62  L.  R 
A.  760,  84  Am.  St  Rep.  617,  and  Baltimore 
City  T.  Safe  Deposit  Co.,  97  Md.  662,  65 
Atl.  316 ;  and  in  Westminster  v.  Westminster 
Sav.  Bank  this  court  noticed  without  objec- 
tion the  fact  that  for  more  than  60  years  the 
state  has  without  objection  treated  the  annual 
report,  required  by  law  to  be  made  by  savings 
banks  of  their  total  dq[>08lts,  as  an  assess- 
ment, and  has  levied  the  state  tax  thereon. 
The  subject-matter  of  taxation  in  the  present 
case,  consisting  of  the  interest-bearing  loan 
of  the  city,  is  the  same  in  principle  as  the 
mortgage  loans  which  formed  the  subject  of 
consideration  In  Faust's  Case.  It  has  been 
held  by  the  Supreme  Court  of  the  United 
States  and  the  courts  of  last  resort  of  a  num- 
ber of  the  states  that  a  direct  assessment  by 
the  Legislature,  without  the  Intervention  ot 
assessing  boards  or  officers,  of  taxes  upon 
solvent  evidences  of  debt  whose  face  value 
and  actual  value  are  practically  the  same,  is 
valid  and  unobjectionable.  See  collection  of 
cases  under  note  3,  p.  663,  vol.  27  (2d  Ed.) 
A.  &  E.  Encyd. 

Notice  to  the  person  affected  and  an  oppor- 
tunity to  be  heard  at  some  stage  of  the  pro- 
ceedings is  requisite  to  the  validity  of  every 


assessment  for  taxation ;  but  personal  notice 
to  him  Is  not  necessary.  It  is  sufficient  If 
notice  be  glvoi  by  a  law  designating  the 
time  and  place  where  parties  may  contest 
the  justice  of  the  valuation.  MontlceUo  Co. 
V.  BalUmore  City,  90  Md.  428,  46  AU.  210. 
The  provisions  of  the  law  relating  to  tba 
taxation  of  city  stock  furnish  such  a  notice. 
Section  89  of  article  81  of  the  Code  of 
Public  General  Laws  of  1888  and  sectloa 
151  of  the  city  charter  provide  that  the  city 
register  shall,  on  each  1st  day  of  May,  July, 
and  S^tember,  make  out  and  deliver  to  the 
appeal  tax  court  of  Baltimore  dty  a  fnll 
and  accurate  list  of  the  holders  of  all  loans 
of  the  city,  the  Interest  of  which  is  payable 
on  such  respective  dates.  The  following  seo- 
tion  requires  the  court  to  carefully  examine 
and  correct  the  list,  by  striking  off  the  hold- 
ers  who  are  exempt  from  taxation  on  said 
stock,  and  to  annually  deliver,  on  or  before 
the  Ist  day  of  S^tember,  to  the  city  regrlster 
one  copy  and  to  the  State  Comptroller  an- 
other copy  of  the  corrected  lists,  setting 
forth  distinctly  in  said  copy  the  assessed 
values  of  the  stock  mentioned  therein. 
There  is  here  an  authority  and  direction 
to  the  appeal  tax  court  to  assess  the  stock; 
for  an  assessment  Is  simply  a  valuation,  or 
a  valuatliHi  and  listing,  of  property  for  pur- 
poses of  taxation.  8  C^c.  1111 ;  87  A.  &  E. 
Bncyc.  659;  Bouvler's  Law  Dictionary,  toL 
1.  p.  177.  Furthermore,  by  section  164a  of 
the  city  charter  (Laws  1900,  p.  604,  c.  347), 
the  appeal  tax  court  is  given  power  at  any 
time  to  value  and  assess  both  real  and  per- 
sonal property,  and  from  time  to  time  to 
revise  Its  valuations  and  assessments.  Sec- 
tion 170  of  the  city  charter  (Laws  1896,  p. 
386,  c.  123)  provides  that  any  person  or  cor- 
poration assessed  for  real  or  personal  prop- 
erty In  the  city  <^  Baltimore,  and  claiming 
to  be  {(ggrleved  because  of  any  assessment 
made  by  the  appeal  tax  court,  may  apiieal  to 
the  Baltimore  city  court  tor  a  review  of  the 
assessment,  and  may  have  a  further  appeal 
from  its  decision  to  this  court.  The  presence 
of  a  similar  provision  in  chapter  275,  p.  819, 
Acts  1898,  relative  to  appeals  from  the  action 
of  assessors  of  taxes  in  the  counties  to  the 
boards  of  county  commissioners,  was  held 
In  Fowble  ▼.  Kemp,  92  Md.  683,  ^  AU.  379, 
to  afford  to  the  taxpayer  the  opp«»tunlty 
to  be  heard,  requisite  to  the  validity  of  as- 
sessments for  taxation.  The  ruling  there 
made  applies  with  equal  force  to  the  present 
case.  It  thus  appears  that  the  method  first 
adopted  under  Acts  1844,  c.  284,  for  the  as- 
sessment and  collection  of  the  state  tax  on 
city  stock,  and  followed  without  objection 
for  so  long,  as  appears  from  the  record,  as  to 
have  become  the  settled  policy  of  the  state, 
has  all  of  the  essential  requisites  of  a  valid 
and  l^al  system  of  taxation. 

It  appears  from  the  record  that  the  appeal 
tax  court  has  uniformly  mentioned  the  par 
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ralue  of  the  city  8to<^  as  Its  assessed  value 
oa  tbe  lists  annually  sent  by  them  to  the 
Comptroller  and  the  register,  and  one  of  the 
members  of  that  court  testified  in  the  case 
that  in  preparing  the  list  for  1902  the  par 
value  of  the  stock  was  noted  In  each  case. 
He  farther  testified,  against  the  objection 
of  the  state  and  subject  to  exception,  to  the 
transactions  in  that  connection  of  the  appeal 
tax  court  which  In  his  Judgment  did  not 
amount  to  a  legal  assessment.  The  state 
moved  to  strike  out  this  testimony,  and  the 
court  overruled  the  motion.  The  motion  to 
strike  out  should  have  been  granted.  The 
witness  should  not  have  been  permitted  to 
contradict  as  a  witness  what  he  had  officially 
certified  to  as  a  member  of  the  appeal  tax 
court  Matthews  t.  Dare,  20  Md.  248 ;  High- 
berger  y.  Stiffler,  21  Md.  350,  83  Am.  Dec. 
S93. 

If  we  adopt  the  alternative  view  of  the 
law,  wlilCh  was  to  some  extent  relied  on  by 
the  counsel  for  the  state,  that  the  long- 
continued  practice  without  objection  of  the 
return  by  the  appeal  tax  court  as  the  agent 
of  the  state,  to  the  register  and  Comptroll«:, 
of  the  par  value  aa  the  assessed  value  of 
city  stock  under  the  provisions  of  law  to 
which  we  have  referred,  Is  to  be  regarded 
as  tantamount  to  a  legislative  assessment 
or  a  legislative  recognition  of  a  long-standing 
assessment  of  the  stock  at  that  value,  it 
equally  follows  that  the  city  was  under  an 
obligation  to  pay  the  tax,  which  could  be 
enforced  in  the  present  case.  Acts  1896, 
p.  233,  c  143,  made  some  slight  changes  in 
the  details  of  the  collection  of  state  tax  on 
city  stock;  but  as  sections  89-92,  art  81, 
Code  Pub.  Gen.  Laws,  appear  again  in  their 
original  form  in  sections  151-154  of  the  city 
charter  adopted  by  Acts  1898,  pp.  330,  331, 
c.  123,  we  have  for  convenience  referred  in 
this  opinion  to  the  sections  of  the  Code. 

Having  thus  fully  reviewed  the  legal  prop- 
ositions involved  In  the  case,  and  there  be- 
ing no  controversy  as  to  the  material  facts 
of  tlie  case  which  have  I>een  supplied  by  the 
agreed  statement  appearing  in  the  recor'1, 
we  deem  it  unnecessary  to  notice  all  of  the 
prayers  in  detail. 

The  plaintUt  offered  four  prayers,  of  which 
the  court  granted  the  first  three  and  refused 
the  fourth.  The  first  three  prayers  assert 
in  different  forms  that  It  being  admitted 
that  tbe  city  did  not  pay  the  state  tax  for 
1902  on  $9,907,100  of  city  stock  held  by 
national  banks  and  other  corporations  char- 
tered by  or  doing  business  In  this  state,  or 
on  $2,140,600  of  such  stock  held  by  savings 
banks  incorporated  in  Maryland,  the  plaintiff 
is  entitied  to  recover  17  cents  on  each  $100 
of  the  par  value  of  such  stock.  These  prayers 
were  properly  granted  for  reasons  which  we 
have  already  stated.  The  fourth  prayer  as- 
serted tbe  right  of  the  plaintiff  to  recover 
interest  on  the  amount  of  the  unpaid  taxes 
from  September  1,  1902.    It  is  sufficient  to 


say  that  the  learned  Judge  below  was  In 
error  in  rejecting  this  prayer.  The  counsel 
for  the  city  admit  that  If  tbe  state  Is  en- 
titled to  recover,  it  Is  entitled  to  Interest  on 
its  claim.  The  dty  as  defendant  below  offer- 
ed 15  prayers,  all  of  which  were  properly  re- 
jected, as  they  were  all  based  cm  theories 
at  variance  with  what  we  have  held  to  be 
the  law  of  the  case. 

For  the  error  of  the  court  below  in  reject- 
ing the  plaintiff's  fourth  prayer,  the  Judgment 
appealed  from  must  be  reversed,  the  costs 
to  be  paid  by  the  city ;  but  &8  we  have  held 
the  state  entitled  to  recover  both  the  prin- 
cipal of  its  claim  and  Interest  thereon  at 
6  per  cent  from  September  1,  1902,  we  will 
render  Judgment  in  this  court  in  its  favor 
for  $25,502.28,  that  being  the  amount  of 
its  claim,  with  interest  to  date,  with  costs. 

Judgment  reversed,  with  costs  to  be  paid 
by  the  mayor  and  city  council  of  Baltimore, 
and  Judgment  in  this  court  In  favor  of  the 
state  of  Maryland  against  the  mayor  and 
city  council  of  Baltimore  for  $25,602.28  and 
costs. 


STREET  et  al.  v.  LBETB. 

(Supremr  Court  of  Errors  of  Connecticut    Dec 
18,  1906.) 

1.  Dedication— DESiaif^nos  in  Plats  and 
SALS  ov  Lots. 

The  original  owner  of  certain  land  adjoin- 
ing the  shore  of  a  cove  platted  his  property  and 
filed  a  map  on  which  the  property  In  contro- 
versy, which  consisted  of  the  continuation  of  a 
street  to  the  beach,  was  designated  as  "Parker 
Place,"  with  reference  to  which  lots  shown 
on  the  plat  were  subsequentiy  sold.  Held  to 
show  a  dedication  of  the  property  to  the  public. 
[Bd.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.   15,   Dedication,  H  34-37.] 

2.  Vbndob  and  Pdhchabeb  —  Dsdication  — 
Notice. 

Where  a  plat  and  certain  deeds  indicating 
a  dedication  of  property  in  controversy  to  the 
pnblic  for  a  street  were  properly  filed  for  record, 
they  constituted  sufBcient  notice  of  such  dedi- 
cation to  a  subsequent  purchaser  for  value. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  ||  488,  510,  51371 

3.  Municipal     Cobporationb — Stbsets— Ob- 
struction-Right TO  Sue. 

Where  land  in  controversy  constituted  an 
extension  of  a  street  and  had  been  dedicated  to 
the  pnblic,  owners  of  land  abutting  on  the  street 
and  also  on  an  intersectlDg  street  could  sue 
to  restrain  tbe  obstruction  of  such  property. 

[Ed.  Note.— For  cases  in  point  see  Ceat.  Dig. 
vol.  36,  Municipal  Corporations,  H  1448.  1503.] 

Appeal  from  Court  of  Common  Pleas,  New 
Ha  vol  County;  William  L.  Boinett  Judge. 

Suit  by  Clifford  H.  Street  and  others 
against  Clara  E.  Leete  to  restrain  defendant 
from  erecting  a  building  or  placing  obstruc- 
tions on  an  alleged  hl^way.  From  a  Judg- 
ment in  favor  of  plnlntlffs,  defendant  ap- 
peals.   Affirmed. 

Following  is  a  copy  of  the  map  referred  to 
in  the  opinion. 
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William  B.  Stoddard  and  Eobert  H.  Gould, 
for  appellant  E.  P.  Arrine  and  Edward  H. 
Rogers,  for  aivellees. 

HALX.,  J.  All  but  three  of  the  plaintlffB 
are  om-ners  of  building  lots,  which  are  parts 
of  a  tract  of  land  near  the  shore  at  Mor- 
ris Coye,  New  Haven,  called  the  '"Parker 
Property"  and  shown  by  the  accompanying 
map.  Three  of  them,  though  not  owning  any 
of  the  lots  Indicated  upon  said  map,  own 
lots  at  Morris  Cove  In  the  vicinity  of  the 
tract  in  controversy.  The  plalntiCFs  ask  that 
the  defendant  be  restrained  from  erecting 
a  building,  or  placing  any  obstructions  upcm 
a  portion  of  said  tract  about  40  feet  square, 
lying  upon  the  shore  west  of  Townsoid  ave- 
nue, and  directly  opposite  that  part  of  said 
tract,  marked  "Parker  Place"  on  said  map, 
alleging  that  Parker  Place  Is  a  public  high- 
way and  that  the  small  tract  In  question  is 
a  continuation  and  part  of  Parker  Place. 
The  defendant  denies  that  the  tract  in  ques- 
tion Is  a  highway,  and  claims  that  she  Is 
the  owner  of  it,  having  acquired  an  unin- 
cumbered title  thereto  by  deed  on  the  SOth 
of  April,  lOOa 

The  following  facts  found  by  the  trial 
eonrt  are  pertinent  to  the  respective  claims 
of  the  parties:  Prior  ta  1882  James  and 
Gomdla  Parker,  who  were  then  the  owners 
of  a  tract  of  land  at  Morris  C!ove  contiguous 
to  New  Haven  Harbor,  caused  a  survey  and 
map  of  it,  represented  by  accompanying 
sketch,  to  be  made  and  filed  in  the  office  of 
the  town  clerk  of  New  Haven.  In  March, 
1882,  said  Parkers  conveyed  to  one  of  the 
plaintiffs,  who  with  others  of  the  plalntUTs 
still  own  the  same,  the  lot  No.  6  with  the 
small  tract  on  the  shore  west  of  Townsend 
arenne,  and  directly  opposite  No.  6,  and  also 
lots  Nos.  14  and  IS,  and  In  the  same  month 
oonv^ed  to  one  Woodward  lot  No.  21,  now 
owned  by  one  of  the  plalntlfTs;  said  last- 
named  three  lots  being  described  In  the  deeds 
as  bounded  "southerly  by  Parker  Place."  On 
different  dates  from  March  23,  1882,  to  June 
30,  1886,  said  Parkers  sold  to  different  per- 
sons the  remaining  lots  from  1  to  9,  and  also 
the  lots  Nob.  11,  12,  and  13;  In  each  instance 
conveying  with  the  lot  sold  the  small  tract 
on  the  shore  west  of  Townsend  avenue  and 
-opposite  the  lot  so  sold.  On  June  30,  1886, 
James  Parker,  then  the  sole  owner  of  said 
land,  ccnveyed  lot  Na  10,  now  owned  by  one 
ot  the  plahitiffs,  to  one  SteTens,  describing 
It  In  the  deed  as  bounded  "south  by  Parker 
Place,"  and  included  in  the  same  deed  the 
small  tract  west  of  Townsoid  avenue  on  the 
shore  and  directly  t^iposlte  lot  No.  1<^  de- 
scribing It  as  bounded  "south  I^  land  at 
grantor  (the  said  Parker  Place  continued)"; 
and  also  on  the  same  day  owiveyed  to  one 
Beecher  the  large  unnumbered  three-acre 
tract  near  the  center  of  the  map,  Including 
tots  numbered  from  22  to  25,  Inclusive,  de- 
scribed in  the  deed  as  containing  the  resi- 
dence and  outbuildings  of  the  late  Charles 


M.  Parker,  and  bounded  northerly  by  Park- 
er Place.  In  the  same  conveyance  to  Beech- 
er was  Included  the  strip  of  land  lying  west 
of  Townsend  avenue  on  the  shore  240  feet  in 
length,  and  directly  opposite  the  said  central 
tract,  which  in  said  deed  was  bounded  on 
the  north  "by  land  of  said  grantor  (the  said 
Parker  Place  continued)."  On  June  30,  1886, 
and  after  he  had  made  the  conveyances  above 
described,  said  Parker  conveyed  to  Jceeph 
B.  Morse  lots  from  16  to  20,  inclusive,  bound- 
ing them  southerly  on  Parker  Place,  and  lots 
from  26  to  42,  inclusive,  and  also  Madison 
Place,  and  the  small  tract  on  the  shore  west 
of  Townsend  avenue  and  opposite  Madison 
Place.  This  deed  also  contained  the  follow- 
ing language:  "The  said  map  on  file  Is  re- 
ferred to  for  a  more  particular  description 
of  the  premises  hereby  conveyed:  meaning 
hereby  to  convey  to  said  grantee  all  my  re- 
maining Interest  in  the  land  described  on 
said  map  on  file."  In  all  the  deeds  oif  the 
numbered  lots  of  said  map  the  numbers  of 
the  lots  sold  are  given,  and  they  are  stated 
to  be  known  and  described  as  lots  of  such 
numbers  upon  the  said  map  of  the  "Parker 
Property"  on  file.  Bxc^t  as  may  be  indi- 
cated by  the  deeds  above  described,  the  Park- 
ers made  no  attempt  to  convey  to  any  person 
Parker  Place,  or  the  land  in  question  on  the 
shore  opposite  Parker  Place,  and  west  of 
Townsend  avenue,  until  April  30,  1006,  when 
James  Parker  executed  a  quitclaim  to  said 
Joseph  B.  Morse  of  the  shore  tract  In  ques- 
tion, describing  It  as  bounded  east  by  Town- 
send  avenue  40  feet,  southerly  by  land  of 
said  Beecher,  westerly  by  the  harbor,  and 
northerly  by  land  of  said  Clifford  H.  Street, 
and  as  "being  a  part  of  the  land  intended 
to  be  conveyed  to  said  releasee  by  deed  dated 
June  30,  1886.  Afterwards  on  the  same  day 
Morse  conveyed  the  same  tract  to  the  defend- 
ant, giving  the  same  boundaries  with  the 
addition  that  the  northerly  and  southerly 
boundaries  were  respectively  continuations'  of 
the  northerly  and  southerly  boundaries  of 
"Palmer  Place."  As  the  lots  indicated  upon 
the  map  have  been  sold,  cottages  have  been 
built  upon  them,  and  that  part  ot  Parker 
Place  lying  east  of  Townsend  avenue  has  since 
1886  been  worked  and  used  by  the  plaintiffs 
and  the  public  as  a  highway.  There  has  for 
many  years  been  a  fence  on  the  south  side 
of  the  tract  claimed  by  the  defendant,  but 
none  upon  the  north.  It  has  been  open  upon 
the  east  and  west  until  four  years  ago,  when 
the  plaintiff  Street  built  a  bulkhead  with 
steps  over  It  upon  the  west  side,  to  prevent 
the  sea  from  washing  away  the  land  and 
undermining  the  walls  In  front  of  the  lots 
north  and  south  of  It  It  has  been  used  by 
the  public  in  going  to  and  from  the  beach 
with  teams,  as  a  landing  and  embarking  place 
for  small  boats,  and  since  1886  has  been  in 
constant  use  by  the  plaintiffs  and  the  public 
as  a  way  of  access  on  foot  to  the  beach  and 
the  sea.  There  has  been  no  marked  road 
over  It  and  Its  surface  lias  been  shullar  in 
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appearance  to  that  of  shore  land  adjoining 
It  upon  the  north  and  south.  The  said  Park- 
ers have  declared  in  the  presence  of  certain 
of  the  plaintiffs  that  It  conid  not  be  sold,  as 
they  had  dedicated  it  to  the  public.  The  de- 
fendant had  no  actual  knowledge  that  It  was 
claimed  that  the  tract  In  question  was  a 
public  highway.  She  purchased  in  good  faith, 
for  a  valuable  consideration,  and  with  the 
Intention  of  erecting  a  summer  cottage  upon 
It  Upon  these  facts  the  trial  court  found 
that  the  land  designated  upon  the  map  as 
"Parker  Place,"  Including  the  tract  west  of 
Townsend  avenue,  claimed  by  the  defendant, 
was  dedicated  by  the  Parkers  to  the  use  of 
the  public  as  a  highway,  and  has  been  ac- 
cepted as  such  by  the  public. 

This  conclusion  is  fully  sustained  by  the 
facts  found.  It  Is  supported  not  only  by  the 
legitimate  evidence  of  the  declarations  of 
the  Parkers,  who  originally  laid  out  this 
property  in  lots  and  streets  as  it  appears 
upon  the  map,  and  nndet  whom  both  plain- 
tiffs and  defendant  claim  title  (Pierce  y. 
Roberta,  57  Conn.  81,  17  Atl.  275;  Orogan  y. 
Town  of  Hayward  [C.  C]  4  Fed.  161),  and 
the  evidence  of  the  use  which  the  public  has 
made  of  this  land  for  more  than  15  years, 
aa  above  set  forth,  but  by  the  lines  and  state- 
ments of  the  map  and  the  language  of  several 
of  the  deeds  which  have  been  described. 
The  map  indicates  upon  its  face  that  the  tract 
in  question  was  Intended  to  be  a  continuation, 
west  of  Townsend  avenue,  of  Parker  Place, 
which  was  unque8tl(»uibly  dedicated  as  a 
highway.  Town  of  Derby  v.  Ailing,  40  Conn. 
410.  It  indicates  this,  because,  upon  look- 
ing at  everything  upon  this  map  of  property 
offered  for  sale,  it  appears  that  the  designated 
tracts  west  of  Townsend  avenue  were  not 
offered  for  sale  as  separate  lots,  but  that 
they  were  Intended  to  represent  parts  or 
continuations  of  those  tracts  east  of  Town- 
send  avoine  opposite  to  them  and  having  cor- 
responding side  lines,  and  that  all  the  small 
tracts  west  of  Townsend  avorae,  opposite 
numbered  lota,  as  well  as  the  narrow  strip 
opposite  the  three-acre  central  tract,  were 
Intended  to  be  sold,  aa  they  in  fact  were, 
in  connection  with  the  numbered  lots,  and 
the  central  tract  east  of  Townsend  avenue. 
The  fact  that  the  side  lines  of  the  lots  ad- 
joining the  east  side  of  Townsend  avenue 
are  all  extended  to  the  shore ;  that  it  is  stat- 
ed upon  the  map  that  the  property  repre- 
sented and  offered  for  sale  embraces  the 
three-acre  tract  and  42  lots,  and  the  numbers 
from  1  to  42  all  appear  upon  the  lots  east  of 
Townsend  avenue,  and  none  upon  the  amall 
tracts  west  of  It;  that,  if  the  small  tracts 
are  counted  as  separate  lots,  there  would 
be  58,  instead  of  42  lots;  that  only  by  re- 
garding the  tracts  west  of  Townsend  avenue 
as  parts  of  those  east  of  It  could  there  be 
the  800  feet  water  frontage  which  the  map 
states  the  property  to  be  sold  will  have;  and 
that  the  tracts  weet  of  Townsend  avenue 


appear  to  be  very  small  for  building  pnrposes 
— all  tend  to  show  such  intention. 

Even  stronger  evidence  of  the  Intention  to 
dedicate  the  tract  in  question  to  the  use  of 
the  public  is  found  in  the  language  of  the 
deeds  to  Stevens  and  to  Beecher  of  June  30, 
1886,  In  each  of  which  the  grantw  Patter 
very  clearly  says  that  It  is  a  continuation 
of  Pai^»  Place.  It  is  true  he  also  says 
he  Is  the  owner  of  It.  He  perhaps  aupxtoised 
that  he  owned  the  fee  subject  to  the  public 
easement  In  his  deed  to  Morse,  executed 
the  same  day,  he  claimed  to  the  owner  of 
Madison  Place,  which  upon  the  map  la  clearly 
shown  to  have  been  Intended  as  a  high- 
way. The  first  deed  to  Morse  does  not  even 
purport  to  convey  the  tract  in  question.  The 
words  in  that  deed,  "meanbig  hereby  to  con- 
vey to  said  grantee  all  my  remaining  Inter- 
est in  the  land  described  In  the  map  on  file," 
Indicate  that  the  grantor  believed  that  the 
tracts  particularly  described  in  the  deed  em- 
braced all  the  land  owned  by  talm  described 
upon  the  map.  The  deed,  with  the  map 
made  a  part  of  it  contains  no  description 
of  the  tract  In  question  as  a  part  of  the 
land  conveyed  by  It  The  deeds  of  April  30. 
190C,  from  Parker  to  Morse  and  from  Morse 
to  the  defendant  could  at  the  most  have  con- 
veyed but  the  fee  to  the  tract  in  question, 
subject  to  the  public .  easement  But  even 
that  Is  prima  fade  in  the  plaintiff  Street  and 
In  Beecher,  who  own  the  adjoining  land  on 
each  side.  Peck  v.  Smith,  l  Conn.  103,  ft 
Am.  Dec.  216.  If  the  defendant  was  mtltied 
to  any  notice  that  the  tract  in  question  had 
been  dedicated  to  the  public  uae,  the  recorded 
map  and  deeds  were  sufficient  notice. 

Those  of  the  plaintiffs  who  own  land 
abutting  on  Parker  Place  or  Townsend  ave- 
nue have  sufficient  interest  to  maintain  this 
actlmi.  Wheeler  v.  Bedford,  54  Conn.  244- 
248,  7  Atl.  22.  If  others  Jotaed  with  them 
have  not  such  Interest  the  Judgment  Is  not 
thereby  Invalidated  or  rendered  erroneous. 
Section  622,  Gen.  St  1902. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


STATE  V.  KENNARD  et  al. 
(Supreme  Court  of  New  Hampshire.     Rocking- 
ham.   Dec.  4,  1906.) 

1.  Intoxicating   Liquors— Indictkebt— Ex- 
ception. 

An  indictment  for  keeping  for  sale  "dis- 
tilled spirit,  containing  more  than  1  per  cent,  of 
alcohol,  called  'whisky,' "  which  alleges  that  the 
persons  accused  are  not  licensees  for  the  sale  of 
liquor  under  Laws  1903,  p.  81,  c.  95,  as  amend- 
ed by  Laws  1905,  p.  442,  c.  40,  is  not  for  an 
of^Dse  described  in  Laws  1908,  p.  93,  c.  95, 
S  33.  imposing  a  punishment  on  persons  sellinfr 
or  keeping  for  sale  liquor  contrary  to  the  pro- 
visions of  the  statute,  and  an  exception  that  it 
does  not  allege  an  offense  under  that  statute 
Is  immaterial. 

2.  Sauk  —  Evidence  —  Keeping   LiqtroB   at 
Other  Times. 

Evidence,  in  a  prosecution  for  keeping  liq- 
uor for  sale,  that  defendant  kept  liquor  for  sale 
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on  Che  da;  following  the  day  alleged  In  the  In- 
dictment u  competent  eridence  of  defendant's 
guilt. 
8.  Criminai.  IiAw— ADinasioNB  bt  Onk  De- 

RNDAKT. 

On  the  trial  of  three  penona  for  keeping 
liqaor  for  sale,  statements  of  one,  In  the  ab- 
sence of  the  others,  that  they  kept  liquor  for 
Kile  is  not  admissiUe  against  the  others,  but  is 
admissible  against  the  one  making  the  state- 
ments. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
Tol.  14,   Criminal   Law,  f   lOOi.] 
4.  Same  —  APPKAl— PBE8T71CPnON»— INBTBUO- 

rtfyma. 

That  a  jury  were  properly  instructed  as  to 
the  legitimate  use  to  make  of  evidence  will  be 
presumed  in  the  absence  of  an  exception  to  the 
charge  of  the  court 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  IS,  Criminal  Law,  H  2767,  3032.] 

IQxceptlons  from  Superior  Court;  Cbam- 
berllD.  Jndge. 

William  E.  Kennard,  OllTer  Kennard,  and 
Frank  Bdwarda  were  convicted  of  keeping 
liquor  for  sale  without  a  license,  and  bring 
pxceptloDB.    Overruled. 

The  Indictment  alleged  that  the  defendants 
wen  not  licensed  to  sell  intoxicating  liquor. 
The  defendants  moved  to  quash  the  Indict- 
ment becanse  the  word  "liquor"  was  not 
used  In  it  as  descriptive  of  the  offense,  on- 
der  section  88,  c.  96,  p.  98,  Laws  190a  The 
motion  was  denied,  subject  to  exception.  The 
date  of  the  offense  as  alleged  in  the  Indict- 
ment was  December  1,  1905.  The  defend- 
ants excepted  to  the  admission  of  evidence 
of  their  keying  intoxicating  liquor  for  sale 
on  the  following  day,  and  to  the  admission 
of  statements  of  one  of  them,  made  in  the 
abeoice  of  the  others,  bearing  upon  the  ques- 
tion of  their  gnilt 

Charles  H.  Batcbelder,  for  the  State.  Wil- 
liam F.  Nason,  for  defendants. 

WALESR,  J.  Tbe  defendants  are  indict- 
ed for  keeping  for  sale  "distilled  spirit,  con- 
taining more  than  1  per  cent  of  alcohol,  call- 
ed 'whisky,'"  and  It  Is  alleged  in  substance 
that  they  are  not  licensees  for  the  sale  of 
liquor  under  the  provisions  of  cliapter  95,  p. 
81.  Laws  of  1908,  as  amended  by  chapter  49, 
p.  442,  Laws  of  1905.  In  view  of  the  recent 
dedsion  in  State  v.  liangdon,  74  N.  H.  — , 
64  Atl.  1099,  it  is  clear  that  the  offense  de- 
scribed in  ttie  Indictment  is  a  violation  of 
section  15,  c.  112,  Pub.  St.,  as  amended  by 
section  1,  c.  122,  p.  122,  Laws  1903,  and  not 
of  secUon  33,  c.  95,  p.  93.  Laws  1903.  The  de- 
fendants' exception,  therefore,  that  the  Indict- 
ment does  not  properly  allege  an  offense  un- 
der the  latter  statute  is  unimportant,  and,  as 
no  other  objection  was  raised  to  the  indict- 
ment, the  court  Is  not  called  upon  to  iiass 
npcm  its  technical  sufficiency. 

The  exertion  to  the  admission  of  evidence 
that  tlie  defendants  k^t  liquor  for  sale  on 
the  2d  day  of  December,  while  the  date  of 
the  offense  as  alleged  in  the  indictment  was 
the  1st  day  of  Decemlier,  cannot  be  sustained. 
The  keying  of  liquor  for  sale  after  the  date 


alleged  and  before  the  finding  of  the  Indict 
ment  was  competent  evidmce  of  the  defend- 
ants' gnilt.  State  v.  Pratt,  14  N.  H.  458;  State 
V.  Rundlett,  83  N.  H.  70;  State  v.  Havey,  58 
N.  H.  S77;  State  v.  Ingalls,  59  N.  H.  88; 
SUte  V.  Perkins,  70  N.  H.  380,  47  Atl.  268. 

If  the  statements  of  one  of  the  defendants 
tat  the  absence  of  the  others  were  not  com- 
petent evidence  against  the  latter  that  they 
k^t  intoxicating  liquw  for  sale,  they  were 
admissible  against  the  former. 

That  the  jnry  were  properly  Instructed  as 
to  the  legitimate  use  to  make  of  the  evidence 
is  presumed  in  the  absence  of  an  exception  to 
the  charge  of  the  court  upon  that  subject. 
Haskell  v.  Railway,  78  N.  H.  587,  64  Atl. 
186. 

Exceptions  overruled.    All  ooocnmd. 


HESS,  BASES  &  CO.  v.   SHURTLBPT. 

(Supreme    Court   of   New    Hampshire.      Coos. 
Dec.  4,  1906.) 

1.  Evidence  —  Ofirion  Bvidevce— Question 

lOB   COUKT. 

Whether  witnesses  called  to  prove  a  usage 
in  a  particular  business  are  qualified  is  a  ques- 
tion of  fact  for  the  trial  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  i  2363.] 

2.  Same. 

It  cannot  be  held,  as  a  matter  of  law,  that 
a  retail  fur  dealer  is  not  qualified  to  testify 
as  to  the  existence  of  a  custom  in  the  fur 
trade  to  make  conditional  sales  to  retailers. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  J  2363.] 

3.  CUSTOUS     AND     tJSAOES— BVIDKNOB     AS    TO 

Existence  or  TJbaob— Questions  tor  Just. 
It  cannot  be  held,  as  a  matter  of  law,  that 
the  evidence  of  retail  fur  dealers  that  a  usage 
exists  In  the  far  trade  to  make  conditional  sales 
to  retailers  Is  not  suffident  to  authorize  a  find- 
ing that  snch  a  usage  exists. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Customs  and  Usages,  |  47.] 

4.  CoNTSACiB— Actions— Evidence. 

In  an  action  on  a  contract  the  failure  of 
plaintiffs  to  establish  the  contract  sued  on  neces- 
sitates a  verdict  against  them,  although  defend- 
ant also  fails  to  establish  the  contract  set  up  by 
him. 

Exceptions  frc«n  Superior  Court;  Wallace, 
Judge. 

Action  by  Hess,  Bases  &  Co.  against  Harry 
Shurtleft  Judgment  for  defendant,  and 
plaintiff  excepts.    Exceptions  overruled. 

The  plaintiffs  are  wholesale  fur  dealers 
in  New  York.  June  11,  1904,  their  salesman 
made  a  contract  with  the  defendant,  a  retail 
dealer  In  Whltefleld,  by  the  terms  of  which 
a  bill  of  goods  amounting  to  $320.50  were  to 
be  shipped  to  him  on  consignment,  the  de- 
fendant to  sell  what  be  could  and  return 
the  balance  before  the  holidays,  payment  for 
the  goods  sold  to  he  made  December  1  to  10, 
1904.  The  salesman  had  authority  only  to 
solicit  orders  for  the  sale  of  goods  and  to 
trnnsmit  them  to  the  plaintiffs  for  acceptance 
or  rejection.  He  Informed  the  defendant 
that  he  was  a  traveling  salesman  for  the 
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pUilDtlffs,  but  the  defendant  had  no  knowl- 
edge of  bis  want  of  authority  to  agree  to 
consign  goods.  Tbe  salesman  sent  the  order 
to  the  plalntUts  as  an  order  for  uncondition- 
al purchase.  September  1st,  the  plaintiffs 
shipped  the  goods  to  tbe  defendant  and  sent 
him  a  bill  of  them  as  though  sold  outright, 
calling  for  payment  December  1st  to  10th. 
In  November  the  defendant,  having  sold 
goods  amounting  to  $134.16,  shipped  the  un- 
sold balance  to  tbe  plaintiffs  by  express  and 
not  I  tied  them  that  the  merchandise  was  re- 
turned In  accordance  with  the  agreement  upon 
which  it  had  been  consigned  to  him.  The 
plaintiffs  refused  to  receive  the  goods  and  de- 
manded payment  for  the  whole.  Subsequent- 
ly, the  defendant  paid  for  the  goods  sold  by 
him.  The  contract  set  up  by  tbe  defendant 
Is  not  an  unusual  one  In  tbe  wholesale  fur 
trade,  nor  is  It  unusual  In  such  a  case  for  a 
bill  of  the  goods  to  be  sent  as  though  they 
were  bought  absolutely.  Such  contract  and 
action  Is  In  accord  with  the  ordinary  usages 
of  business  in  the  fur  trade.  These 
facts  were  found  upon  the  testimony  of 
sevpral  retail  dealers  In  furs  of  many  years' 
experience,  who  were  found  to  be  guallfled  to 
testify  as  to  the  ordinary  usages  of  business 
between  wholesale  and  retail  fur  dealers. 
The  plaintiffs  excepted  to  the  evidence,  claim- 
ing "that  the  merchants  who  testified  to  hav- 
lug  several  transactions  with  fur  dealers,  In 
which  they  sometimes  bought  goods  and  at 
other  times  took  them  upon  consignment, 
and  had  no  further  imowledge  as  to  the 
ordinary  usages  and  customs  In  tbe  whole- 
sale fur  trade,  were  Incompetent  witnesses 
by  whom  to  prove  what  were  the  ordinary 
usages  and  customs  In  the  wholesale  fur 
business."  Tbe  plaintiffs  claimed  "that  the 
witnesses  were  not  legally  qualified  to  testi- 
fy as  to  the  usages,  etc.,  but  that  the  facts 
testified  to  do  not  furnish  a  legal  basis  from 
which  It  can  be  legally  found  that  It  was  the 
ordinary  usage  and  custom  to  consign  goods 
or  authorize  their  agents  to  consign  them." 

Kellogg  &  Bowker,  for  plaintiff.  Drew, 
Jordan,  Shurtleff  &  Morris,  for  defendant 

PARSONS,  C.  J.  Whether  the  witnesses 
who  were  permitted  to  testify  to  the  usage  of 
business  in  the  fur  trade  possessed  the  req- 
uisite qualifications  to  authorize  the  admis- 
sion of  their  testimony  was  a  question  of 
fact  for  the  trial  court.  Pattee  v.  Wbltcomb, 
72  N.  H.  249,  253,  66  Atl.  468;  Stewart  v. 
Stearns,  63  N.  H.  99,  107,  56  Am.  Rep.  496. 
As  neither  the  evidence  upon  which  they 
were  found  qualified,  nor  the  facts  testi- 
fied to  by  them  are  reported,  the  only  ques- 
tion as  to  the  sufficiency  of  the  evidence  to 
authorize  the  findings  made  arises  from  the 
fact  that  tbe  witnesses  were  all  retail  deal- 
ers. It  is  obvious  that  knowledge  of  the 
usage  of  trade  between  wholesale  and  retail 
dealers  would  not  be  confined  to  wholesale 
dealers,  but  must  be  equally  known  to  the 
otbMT  jfuUea  to  the  contracts  to  wblcb  the 


usage  relates.  It  cannot,  therefore,  be  held, 
as  matter  of  law,  that  retail  dealers  mi)At 
not  have  such  knowledge  of  the  usage  hi 
question  as  would  qualify  them  to  testify, 
or  that  their  testimony  might  not  be  suf- 
ficient to  authorize  the  conclusion  as  to  tbe 
existence  of  the  usage  found  by  the  court 

It  does  not  appear  that  the  plaintiffs'  daim 
as  to  the  ground  of  their  exceptions  correct- 
ly states  the  evidence.  But,  if  it  be  assumed 
that  the  evidence  did  not  establish  tbe  plain- 
tiffs' knowledge  of  the  usage,  and  that  it 
was  insufficient,  as  matter  of  law,  to  bhid 
them  by  a  contract  of  consignment  such 
as  the  defendant  set  up,  the  verdict  for  him 
will  not  be  affected.  The  plaintiffs  alleged 
a  contract  of  sale,  and  could  recover  only  by 
showing  that  the  defendant  agreed  expressly, 
or  by  implication,  to  buy  the  good&  Whether 
the  evidence  authorized  a  finding  that  the 
plaintiffs  were  bound  by  the  contract  set 
up  by  the  defendant  was  immat^'ial.  and 
no  such  finding  was  mad&  The  failure  of 
tbe  platntlSs  to  establish  tbe  contract  set 
up  by  them  requires  the  verdict  which  was 
rendered,  without  regard  to  the  Insufficiency 
of  the  evidence  to  establish  the  contract  set 
up  by  the  defendant  If  there  was  in  fact 
no  contract  no  agreement  as  to  sale  or  con- 
slgoment  the  plaintifTs  could  not  recover. 

Exceptions  overruled.    AU  concurred. 


WINNIPISBOGEE  LAKE  COTTON  & 

WOOLEN  MFQ.  CO.  v.  CITY  OF 

LACONIA  (four  cases). 

(Supreme  Court  of  New  Hampshire.    Belknap. 
Dec.  4,  1906.) 

JuooMKMT— Bbs  Judicata— Valuk  of  Pbop- 

EKTT— Tax  Abatement  Cases. 

A  judgment  on  appeal  from  the  refusal  of 
assessors  to  abate  taxes*  though  finding  tbe 
value  of  the  property  at  tie  time  of  the  assess- 
ment, is  not  conclusive  of  its  value  at  sucii 
time,  so  as  to  make  it  competent  evidence  in  a 
proceeding  to  al>ate  taxes  thereafter  levied  on 
tbe  same  property,  leaving  nothing  to  lie  de- 
termined but  the  appreciation  or  depreciation 
in  the  meantime,  it  not  being  necessary  for  the 
petition  to  the  court  to  allege,  in  addition 
to  the  fact  tluit  petitioners  have  complied  with 
Pub.  St.  1901,  c.  57.  required  by  chapter  !59, 
S  11,  to  give  the  court  jurisdiction,  anytliing 
but  that  the  tax,  which  petitioners  liad  paid 
or  were  required  to  pay,  was  excessive,  whidi 
fact  may  be  shown  in  a  numl>er  of  ways,  so 
that  the  true  value  of  tbe  property  at  the  time 
of  the  assessment  was  not  technically  in  issue 
on  the  appeal  from  the  tax. 

Chase,  J.,  dissenting. 

Exceptions  from  Superior  Court;  Peaslee, 
Judge. 

Four  proceedings  by  the  WInnlpiseogee 
Lake  Cotton  &  Woolen  Manufacturing  Com- 
pany against  the  city  of  Laconia.  lliere 
was  a  ruling  adverse  to  plaintiff,  and  It  ex- 
cepted.   Exception  overruled. 

See  61  AU.  676. 

Tbe  real  estate  In  question  was  appraised 
by  the  defendants  for  purposes  of  taxation 
in  1893  at  $60,000,  in  1894  at  $08,600.  and  In 
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1895  and  189C  at  $67,100.  Ai>pIlcations  were 
seasonably  made  to  the  selectmen  for  abate- 
ments, and  after  their  refusal  petitions  were 
filed  In  court  within  the  time  limited  by 
8tatnt&  By  agreement  of  the  parties,  the 
findings  in  similar  proceedings  by  the  plaln- 
Uffs  in  1890,  1801.  and  1882  (67  N.  H.  514. 
35  AtL  946),  in  which  the  value  of  the  prop- 
erty now  in  question  was  fomid  to  be  $57,000, 
were  put  in  evidence.  At  the  Novembo: 
term,  1905,  of  the  superior  court,  the  defend- 
ants petitioned  to  be  relieved  from  this  agree- 
ment, and  the  court,  being  of  opinion  tliat 
the  Judgment  In  Wlnnipiseogee,  etc,  Co.  v. 
Gilford,  67  N.  H.  514.  35  Atl.  945,  was  not 
evidence  In  the  case  for  the  years  1895  and 
1806,  granted  the  petition  as  to  them,  but 
denied  it  as  to  the  years  1893  and  1894, 
stating,  however,  that  If  such  evidence  was 
admissible  the  petltlcHi  should  be  dismissed. 
To  this  milng  the  plaintiffs  excepted. 

Caiarles  B.  Hlbbard  and  Harry  G.  Sarg^it, 
fbr  plaintitFs.  Stephen  S.  Jewett  and  Frank 
&  Streeter,  for  defendantSw 

BINGHAM,  J.  The  question  presented  by 
the  exception  is  whether  the  Judgment  entered 
upon  the  appeal  from  the  tax  assessed  In 
1892  upon  the  plaintiffs'  real  estate  is  evi- 
dence of  the  true  value  of  the  same  real  es- 
tate in  a  subsequent  appeal  from  the  taxes 
assessed  upon  It  in  1895  and  ia9&  In  Wlnni- 
piseogee, etc.,  Ca  T.  Laconia,  68  N.  H.  284. 
35  Atl.  2S2.  It  was  held:  First,  that  the 
IHrinclples  of  res  adjudlcata  apply  in  tax 
appeals  as  In  other  cases;  second,  that  when 
the  value  .of  property  upon  a  given  date  is 
res  adjudlcata  between  the  parties,  the  Judg- 
ment establishing  such  fact  is  conclusive 
proof  of  Its  value  on  that  date,  and,  if  not 
too  remote,  competent  evidence  of  the  value 
<tf  the  same  property  at  a  later  time  in  a 
subsequent  suit  between  the  same  parties  for 
a  ditterent  cause  of  action;  third,  that  In 
such  case  the  value  established  by  the  prior 
adjudication  would  be  the  value  at  the  later 
date^  "except  In  so  far  as  the  property  may 
have  increased  or  decreased  In  value"  dnr^ 
ing  the  Interveoing  period,  and  that  "on  the 
trial  the  inquiry  would  be  restricted  to 
the  question  of  the  alterations  of  value 
during  that  period  and  their  extent";  and, 
fourth,  that  "the  act  of  July  18,  1876  (Pub. 
St  1901,  a  68,  i  7),  providing  that  the  as- 
sessors and  selectmen  shall,  In  the  month  of 
April  In  each  year,  examine  all  the  real  es- 
tate In  their  respective  cities  and  towns, 
■hall  reappraise  all  such  real  estate  as  has 
changed  in  value  in  the  year  next  preceding, 
and  shall  correct  all  errors  that  they 
find  in  the  then  existing  appraisal,  has  no 
relation  or  application  to  the  present  ques- 
tion." and  that  "  'the  then  existing  appraisal' 
intended  is  the  appraisal  made  by  the  last 
preceding  board  of  assessors,  and  not  the 
valuation  established  by  a  Judgment" 

The  second  conclusion  reached  in  tliat  de- 


cision Is  based  upon  the  assumption  that  the 
true  value  of  the  appellants'  property  was 
technically  in  Issue  in  the  prior  suit  If  the 
court  was  right  in  making  this  assumptiou, 
and  the  principles  of  res  adjudlcata  apply  in 
tax  appeals  notwithstanding  our  statutory 
and  constitutional  provisions  for  periodic 
revaluation,  thai  there  would  seem  to  be  no 
escape  from  the  conclusion  that  the  Judg- 
ment in  the  appeal  from  the  tax  of  1892 
was  conclusive  of  the  value  of  the  property 
at  that  time,  and,  not  being  too  remote,  was 
competent  evidence  of  the  value  of  the  same 
property  in  1893,  on  the  appeal  from  the 
tax  of  that  year.  But  the  rule  Is  settled  for 
this  state,  at  least,  that  a  fact  embraced 
within  a  Judgment,  to  be  cMnpetent  as  evi- 
dence in  a  Bul>sequent  suit  between  the  same 
parties  for  a  different  cause  of  action,  must 
have  been  technically  in  issue  in  the  prior 
suit,  and  that,  if  the  fact  was  not  technically 
in  issue  in  that  suit,  if  Its  ascertainment 
was  made  material  only  by  the  course  of  the 
evidence.  It  cannot  be  proved  by  the  Judg- 
ment King  V.  Chase,  16  N.  H.  9,  41  Am. 
Dec.  676;  Metcalf  v.  OUmore,  63  N.  H.  174, 
187,  189.  In  the  latter  case  it  was  said: 
"The  distinction  is  between  facts  which, 
being  alleged  in  pleading,  constitute  a  good 
cause  of  action  or  a  good  defense,  and  facts 
which  are  merely  evidence;  between  facts 
which  upon  the  face  of  the  pleadings  are 
essential  to  be  established  by  one  party  or 
the  other,  and  facts  which  upon  the  face  of 
the  pleadings  are  Immaterial,  and  become 
material  only  by  the  course  of  the  evidence. 
A  Judgment  is  conclusive  vpoa  the  parties 
and  privies  of  such  of  the  formw  class  of 
facts  as  are  actually  tried,  but  never  of  any 
of  the  latter  class  of  facts,  although  they 
may  be  the  only  questions  litigated." 

The  value  of  the  appellants'  property  In 
1892  having  been  actually  tried  in  the  appeal 
from  the  tax  of  that  year,  the  material  ques- 
tion for  our  consideration  is  whether  that 
fact  was  technically  in  issue  on  that  appeal. 
The  subject-matter  of  the  appeal  was  the 
recovery  or  abatement  of  the  part  of  the  tax 
for  1892  that  was  excessive.  To  entitle  the 
appellants  to  a  Judgment  in  their  favor, 
they  should  have  alleged  in  their  petition 
and  proved  (1)  that  they  had  comidled  with 
the  requirements  of  chapter  57,  Pub.  St 
1901,  and  (2)  that  the  tax  they  had  paid, 
or  were  required  to  pay,  was  excessive — 
that  it  subjected  tliem  to  more  than  their 
fair  share  of  the  public  expense.  The  first 
allegation  was  essential  to  give  the  appel- 
late court  Jurisdiction.  Pub.  St  1901,  c  59,  S 
11.  The  second  was  the  Issue  upon  wbidi  the 
action  proceeded.  Edea  v.  Boardman,  58 
N.  H.  580,  58S,  5S9;  Amoskeag  Mfg.  Co.  v. 
Manchester,  70  N.  H.  200,  205,  46  Atl.  47(>, 
State  V.  Corron,  73  N.  H.  434,  457,  458,  460, 
62  AtL  1044.  If  the  appellante  established 
the  fact  that  their  tax  for  the  year  1892  was 
excessive,  they  were  entitled  to  a  repayment 
or  at>atement  of  the  excess  tax,  accordlntc 
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as  they  had  or  had  not  paid  It  They  could 
have  shown  that  the  tax  was  ezcesslye  in 
Taiions  ways.  If  the  whole  or  a  part  of 
the  property  taxed  to  them  was  exempt  from 
taxation,  they  could  have  shown  that  their 
tax  was  excessive  by  proof  that  the  whole 
or  a  part  of  their  property  was  exempt  If 
they  did  not  own  the  whole  or  a  i»rt  of 
the  property  taxed  to  them,  they  could  have 
shown  the  same  fact  by  proof  that  they  did 
not  own  any  property  in  the  taxing  district 
or  a  less  quantity  than  was  taxed  to  them. 
If  their  property  was  correctly  appraised, 
they  could  have  shown  that  their  tax  was 
excessive  by  proof  that  a  greater  valuation 
than  that  assessed  upon  It  or  too  large  a 
rate  was  made  use  of  In  computing  the  tax, 
or  that  some  mathematical  error  occurred  in 
the  computation.  And  If  the  ratio  between 
the  true  and  assessed  value  of  their  prc^erty 
was  greater  than  the  ratio  between  the  true 
and  assessed  value  of  all  other  property  In 
the  taxing  district  this  might  have  constitut- 
ed the  evidence  from  which  it  could  have 
been  found  that  their  tax  was  excessive. 
The  proof  of  any  one  of  these  facts  would 
not  have  been  the  Issue  upon  which  the  ap- 
peal proceeded,  but  evidentiary  facts  from 
which  the  ultimate  fact  or  issue  could  have 
been  found;  and  they  fall  within  the  rule 
that  "facts  (^ered  In  £vidence  to  establish 
the  matters  in  issue  are  not  themselves  in 
Issue,  within  the  meaning  of  the  rule,  al- 
though they  may  be  controverted  on  the 
trial."  King  v.  Chase,  supra.  No  one  of 
them  was  essential  to  the  petitioners'  right 
of  recovery  on  that  appeal,  while  any  of 
them  could  have  been  made  material  by 
the  course  of  the  evidence. 

As  the  true  value  of  the  appellants'  prop- 
erty on  the  1st  day  of  April,  1892,  was  not 
technicaUy  in  Issue  on  the  appeal  from  the 
tax  of  that  year,  and  became  material  only 
by  the  course  of  the  evidence,  It  follows  that 
the  assumption  upon  which  the  decision  in 
Wlnnlpiseogee,  etc.,  Co.  v.  Laconla,  supra, 
was  based,  is  erroneous;  .that  the  Judgment 
entered  upon  the  appeal  from  the  tax  of 
1882  Is  not  conclusive  evidence  of  the  value 
of  the  appellants'  real  estate  for  that  year, 
or  competent  evidence  of  its  value  In  1896 
or  1886:  and  that  the  order  must  be 

ESxception  overmled. 

PARSONS,  C.  J.,  and  WALKER,  J.,  did 
not  sit    YOUNO,  J.,  concurred. 

CHASE,  3.  (dissenting),  mie  foregoing 
opinion,  as  I  understand  It  overrules  Wln- 
nlpiseogee, etc.,  Co.  V.  Laconla,  68  N.  H. 
284,  85  Atl.  252,  on  the  ground  that  the  valu- 
ation of  the  plaintltTs'  property  In  the  prior 
Jndgment  was  not  as  was  held  In  that  case, 
res  Judicata  within  the  meaning  of  the  rul« 
recognized  and  approved  in  King  v.  Chase. 
15  N.  H.  9,  41  Am.  Dec.  675.  It  seems  to 
me  that  the  opinion  takes  an  erroneous  view 


of  the  decision  In  King  v.  Chase,  or,  rather, 
makes   an  erroneous  application  of  it. 

The  statute  provisions  relating  to  the 
abatement  of  taxes  read  as  follows:  "Select- 
men, for  good  cause  shown,  may  abate  any 
tax  assessed  by  them  or  by  their  predeces- 
sors." Pub.  St  1901,  a  6»,  I  11.  "If  they 
neglect  or  refuse  so  to  abate,  any  person 
aggrieved,  having  complied  with  the  require- 
ments of  diapter  67,  may,  within  nine 
months  after  notice  of  sach  tax,  and  not 
afterward,  apply  by  petition  to  the  supreme 
[now  superior]  court  in  the  county,  at  a 
trial  term,  who  shall  make  such  order  there- 
on as  Justice  requires."  Id.  {  10.  To  au- 
thorize the  selectmen  to  abate  taxes,  "good 
cause"  must  be  shown.  It  is  only  when 
they  neglect  or  refuse  so  to  abate — that  Is, 
to  abate  for  "good  cause" — that  the  court 
has  Jurisdiction  of  the  subject-matter.  In 
a  petition  to  the  court  for  an  abatement, 
it  would  seem  to  be  prudent,  if  not  neces- 
sary, to  allege  the  "good  cause"  relied  upon 
by  the  petitioner.  State  v.  Corron.  73  N. 
H.  434,  457,  62  Atl.  1044.  That  would  seem 
to  be  the  matter  "technically  in  issue."  "A 
petition  merely  setting  forth  that  the  peti- 
tioner's taxes  for  the  year  In  question  were 
excessive  and  unequal,  or  were  more  than 
his  fair  share  of  the  public  expense,  would. 
to  say  the  least,  be  incomplete.  It  would 
resemble  a  declaration  In  an  action  at  law 
which  merely  alleged  that  the  plalntifC  bad 
suffered  damage  at  the  hands  of  the  defend- 
ant without  stating  whether  it  was  froiD 
the  breach  of  a  promise  or  covenant  or  from 
a  tort  The  "matter  in  Issue^"  "the  matter 
directly  In  Issue,"  "the  matter  upon  whlcb 
the  plaintiff  proceeds  by  his  action,  and 
which  the  defendant  controverts  by  bis 
pleading,"  in  a  petition  for  abatement.  Is 
the  "good  cause"  relied  upon  for  asking  the 
abatement  Even  if  it  is  not  specifically 
alleged  in  the  petition  and  denied  In  the  an- 
swer. It  will  be,  must  be,  the  Issue  to  be 
tried.  The  fact  that  it  is  not  specifically 
alleged  and  denied  in  the  pleadings  does  not 
prevent  the  application  of  the  rule  as  held 
in  King  V.  Chase.  "The  declaration  and 
pleadings  may  show  specifically  wliat  this 
[the  Issue]  is,  or  they  may  not  If  they  do 
not  the  party  may  adduce  other  evidence 
to  show  what  was  In  Issae,  and  thereby 
make  the  pleadings  as  if  th»y  were  speclat" 
King  V.  Chase,  15  N.  £t.  16,  41  Am.  Dec.  675; 
Simmons  v.  Goodell,  63  N.  H.  458,  459,  2 
Atl.  897. 

In  the  foregoing  opinion  the  court.  It 
seems  to  me,  substitute  the  result  or  effect 
of  the  "good  cause"  for  the  cause  itself,  a» 
the  matter  in  issue.  The  excess  in  the  tax — 
the  subjection  of  the  petitioner  to  more  than 
his  fair  share  ot  the  public  expense — is  the 
effect  of,  or  injury  occadoned  by,  the  cause 
relied  upon  to  entitle  the  petitioner  to  an 
abatement  as  the  injury  or  damage  alleged 
in  an  ordinary  action  at  law  is  the  effect  or 
result  of  the  breach  of  promise,  or  the  tffi%. 
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apon  which  the  action. proceeds.  It  is  true 
that  there  may  be  many  causes  for  an  abate- 
ment of  taxes — legal  exemption  from  taxa- 
tion, nonownershlp  of  the  property  taxed, 
orervalnation  of  the  property,  etc.  A  party 
seekin^r  abatement  because  of  tlie  exemp- 
tion of  his  property  from  taxation  proceeds 
in  his  action  on  t)ie  matter  of  the  exemption. 
He  alleg^es,  in  effect,  if  not  In  form,  that  he 
Is  entitled  to  exemption  under  the  law  by 
ylrtue  of  certain  facts — a  vote  of  the  town 
exempting  It,  for  example.  In  such  case, 
the  matter  on  which  he  proceeds — ^the  "good 
cause"  which  be  proposes  to  show  to  entitle 
him  to  the  exemption — is  the  vote  of  the 
town.  The  matter  in  issue  thus  tendered  to 
the  defendant  is  ttie  Talidity  of  the  vote 
as  re^>ect8  Ix>th  law  and  fact.  If  the  Issue 
Is  joined  and  tried,  and  Judgmoit  is  rendered 
thereon,  the  parties  are  concluded  by  the 
judgment  as  to  the  efficiency  of  the  vote, 
not  only  in  that  particular  action,  but  in 
all  subsequent  actions  of  abatement  in  which 
the  TOte  is  in  controversy.  In  Franklin 
Needle  Co.  v.  Franklin,  66  N.  H.  177,  18  Atl. 
318.  If  the  Issue  had  been  the  question  of 
fact  whether  the  vote  of  1886  exempting  the 
property  from  taxation  was  duly  passed,  and 
the  judgment  was  in  favor  of  the  plain- 
tifTs.  and  the  selectmen  assessed. a  tax  upon 
the  property  the  succeeding  year  notwith- 
standing the  Judgment,  can  there  be  any 
doubt  as  to  the  competency  and  conclusive- 
ness of  the  judgment  as  evidence,  under  the 
decision  In  King  v.  Chase,  in  a  petition  by 
the  needle  company  to  abate  the  tax  of  the 
second  year  because  of  the  exemption?  If 
the  excess  of  the  tax,  or  want  of  authority 
for  imposing  it,  or  if  the  subjection  of  the 
petitioner  to  more  than  his  fair  share  of  the 
public  expense,  is  the  matter  on  which  the 
petitioner's  action  In  such  case  proceeds,  and 
the  vote  Is  only  an  evidentiary  fact  with  re- 
lation to  such  matter,  within  the  meaning 
of  King  T.  Chase,  then  a  person  claiming  ex- 
emption may  be  required  to  try  the  ques- 
tion of  exemiltlon  de  novo  as  many  times 
as  the  selectmen  may  see  fit  to  disregard  the 
judgment  of  the  court— an  evil  which  the 
rule  of  res  judicata  was  particularly  design- 
ed to  prevent. 

Take  the  case  of  overvaluation :  The  stat- 
ute requires  the  selectmen  to  appraise  ail 
tixable  property  for  taxation  "at  its  full  and 
true  value  In  money,  as  they  would  appraise 
the  same  In  payment  of  a  just  debt  due 
from  a  solvent  debtor."  Pub.  St  1901,  c.  08, 
$  1.  It  further  requires  them  to  make  oath 
tliat  In  performing  the  duty  thus  imposed 
upon  than,  they  "appraised  all  taxable  pro|>- 
erty  at  Its  full  value,  and  as  we  [they]  would 
appraise  the  same  In  payment  of  a  just  debt 
due  from  a  solvent  debtor."  Id.  §  6.  These 
redundantly  explicit  provisions,  purposely 
made  redundant  to  avoid  the  danger  of  mis- 
understanding or  misconstruction,  were  en- 
acted to  secure  the  reasonable  apportion- 
ment of  the  burden  of  taxation  required  by 


the  Constitution.  If  selectmen  and  assessors 
at  taxes  uniformly  performed  this  duty,  and 
all  taxable  property  was  taken  into  account, 
the  burden  of  taxation  would  be  distributed 
among  the  taxpayers  according  to  the  true  In- 
toit  expressed  In  the  Constitution,  and  all 
reasonable  grounds  for  tbo  unrest  now  ex- 
isting with  reference  to  taxatlMi  would  be 
ronoved.  In  that  event,  the  "good  cause"  for 
abateuent  of  taxes  on  account  of  overvalua- 
tion— the  matter  up<m  which  the  petitioner 
would  proceed  In  his  action — would  be  the 
excess  in  the  valuation  ot  the  property  a]x>ve 
its  "full  and  true  value  In  money,"  or.  In 
other  words,  the  true  value  of  the  property; 
for  that  fact  necessarily  determines  wheUier 
there  is  excess  in  the  valuation  and  the 
amount  of  It  But  It  Is  a  well-known  and 
lamentable  fact  that  these  provisions  of  the 
statute  are  not  observed.  Sometimes  one 
class  of  property  in  a  town  Is  appraised  for 
taxatton  at  one  ratio  of  Its  true  value,  six- 
tenths,  for  example,  while  another  class  is 
appraised  at  another  ratio,  say  one-third,  and 
another  class  is  appraised  at  Its  full  value. 
See  Amoskeag  Mfg.  Co.  v.  Manchester,  70 
N.  H.  200,  204,  46  Atl.  470 ;  Manchester  MIIIr 
V.  Manchester,  57  N.  H.  309.  The  ratio  be- 
tween the  assessed  and  the  true  valuation 
also  differs  In  different  towna  When  it  ap- 
pears In  abatement  proceedings  that  such  vio- 
lations of  the  law  have  lieen  made,  It  is  not 
practicable  to  reassess  tbe  entire  taxes  In  the 
town  according  to  law  and  In  that  way  ascer- 
tain the  petitioner's  proportional  share.  The 
requirement  of  justice  is  satisfled  by  deter- 
mining what  ratio  the  assessed  valuation  ot 
all  the  taxable  property  in  the  town,  except- 
ing the  petitioner's,  bears  to  its  true  value, 
and  valuing  the  petitioner's  property  at  the 
same  ratio  with  reference  to  its  true  value. 
The  proceeding  for  abatement  t>elng  an  equi- 
table one,  calling  for  "such  order  thereon  as 
justice  requires,"  the  demands  of  justice  are 
met  in  this  way.  Pub.  St  1901,  c.  59,  f  11; 
Amocdieag  Mfg.  Co.  v.  Manchester,  70  N.  H. 
200,  46  Atl.  470.  So  it  happens  that  a  com- 
plication is  introduced  Into  proceedings  for 
the  abatement  of  taxies  on  account  of  over- 
valuation that  would  not  be  there  if  the  stat- 
utory provislous  relating  to  the  appraisal  of 
property  were  faithfully  followed.  But,  not- 
withstanding this  complication,  the  true  val- 
ue of  the  petitioner's  property  continues  to  be 
the  matter  in  issue  in  the  proceeding.  It  is 
the  only  standard  recognized  by  the  statutes 
as  the  basis  of  taxation.  It  is  the  initial  mat- 
ter Di)on  which  the  court  works  out  equity 
in  the  case.  Departure  from  it  In  Its  actual 
or  relative  state.  Is  the  "good  cause"  which 
the  petitioner  must  show  to  entitle  himself  to 
an  abatemoit  of  a  tax  on  account  of  over- 
valuatiim. 

When  the  case  of  Wlnnlplseogee,  etc.,  Co. 
V.  Laconia,  68  N.  H.  284,  36  Aa  262,  was 
decided,  the  majority  of  the  court  consisted 
of  the  same  pers(ms  (Doe,  Clark,  Blodgett, 
and  Carpenter)  as  it  did  when  Metcalf  v. 
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Gllmore,  63  N.  H.  174,  was  decided;  and  Car- 
penter, J.,  wrote  tbe  opinion  In  botb  cases. 
Although  Metcalf  ▼.  Ollmore  and  King  ▼. 
Chase  are  not  cited  In  Wlnnlplseogee,  etc., 
C».  T.  Laconla,  it  would  be  unreasonable 
to  suppose  that  these  ca^es  were  not  in  mind. 
The  sentence  containing  the  substance  of  the 
decision  on  this  point:  "No  sufficient  reason 
has  been  suggested  or  Is  perceived  for  deny- 
ing to  the  Judgment  tbe  same  conclusive  effect 
upon  the  question  adjudicated  that  by  law 
appertains  to  Judgments  In  other  cases" — 
clearly  shows  that  these  cases  were  In  mind, 
and  that  the  principles  of  them  were  regard- 
ed as  familiar  law,  requiring  no  citation  of 
authority  In  their  support  The  decision 
merely  applied  the  principles  of  these  cases 
to  the  case  In  band.  I  do  not  understand 
that  the  quotation  from  Metcalf  v.  Gllmore 
In  tbe  foregoing  opinion  was  Intended  to 
limit  or  In  any  way  modify,  the  rule  of  King 
V.  Chase.  As  appears  from  the  quotation 
already  herein  made  from  that  case,  If  the 
pleadings  in  a  case  do  not  specifically  show 
\i'hat  "the  matter  directly  in  issue"  is,  the 
party  may  adduce  other  evidence  to  show 
It,  "and  thereby  make  the  pleadings  as  If 
th«y  were  iQ)eclal."  T*e  court,  through  Car- 
penter, X,  spoke  definitely  on  this  point  a 
year  and  a  half  after  Metcalf  v.  Oilmore  was 
decided,  in  Shnmons  ▼.  Goodell,  63  N.  H.  458, 
2  Atl.  897,  as  follows:  "If  the  precise 
matter  In  Issue  does  not  appear  upon  the 
face  of  the  record,  extrinsic  evidence  may  be 
received  to  sbow  what  facts  were  determined, 
as,  for  example,  to  Show  that  a  particular 
item  of  account  formed  a  part  of  a  larg^ 
one"  (citing  King  v.  Chase). 

Tbe  other  reasons  offered  by  the  defendants 
in  support  of  the  superior  court's  ruling  in 
their  favor  were  submitted  to,  and  considered 
by,  tlie  court  in  Wlnnlplseogee,  etc.,  Co.  v. 
Laconla.  No  reasons  have  been  presented  In 
the  arguments  of  counsel  or  the  decision  of 
the  present  case,  or  have  been  found,  which 
seem  to  me  to  b&  of  sufficient  weight  to  jus- 
tify overruling  that  case,  and  consequently  I 
am  compelled  to  dissent  f  rmn  the  present  deci> 
si  on. 


HOBBS  V.  GEO.  W.  BLANCHARD  & 
SON  CO. 

(Supreme  Court  of  New  Hampshire.    Coos. 
Dec.  4,  1906.) 

1.  Nkoltoence  —  UsB  OP  Land  —  Invitation 
TO  Stbanoeks. 

An  invitation  by  servants  of  a  lumber  com- 
pany to  visit  a  camp  is  not,  In  a  legal  sense, 
tlie  invitation  of  tbe  company. 

2.  Same— BVIDBNCE— SUFUCIENCT. 

In  an  aption  for  death  caused  by  an  erplo- 
sion  of  dynamite  on  defendant's  premises,  evi- 
dence held  sufficient  to  justify  a  finding  that  the 
defendant  knew  of  the  presence  of  deceased  on 
its  premises  at  the  time  of  the  explosion,  placing 
upon  it  tbe  duty  not  to  render  his  situation  un- 
reasonably dangerous. 

3.  ftAMB. 

In  an  action  for  death  caused  by  the  ex- 
plosion of  dynamite  on   defendant's  premises, 


evidence  that  the  servant  of  defendant  placed 
sticks  of  dynamite  on  the  ground  on  the  prem- 
ises where  stransers  were  liable  to  be  who 
were  unacquainted  with  its  use  or  its  explosive 
projiertiee,  and  who  were  not  notified  of  its 
presence,  was  sufficient  to  justify  a  finding 
that  defendant  was  not  carrying  on  its  busi- 
ness in  tbe  usual  and  ordinary  manner,  but  in 
an  unnecessarily  dangerooa  and  extraordinary' 
manner,  rendering  it  liable  for  an  explosion 
causing  tbe  death  of  a  stranger,  though  a  tres- 
passer on  the  land. 

4.  Same— CoNTBiBUTOBT   Nkolioencb. 

Where,  in  an  action  for  death  of  a  bo; 
14  years  old,  caused  by  an  explosion  of  dyna- 
mite, it  did  not  appear  that  defendant  had  rea- 
son to  suppose  tluit  he  was  acquainted  with 
dynamite  or  that  he  knew  of  the  presence  of  any 
of  It,  the  jury  held  justified  in  finding  that  he 
was  not  RUilfy  of  contributory  negligence. 

Exceptions  from  Superior  Court,  Coos 
County;  Wallace,  Judge. 

Case  by  N.  W.  Hobbs,  administrator  of 
Tommy  Corbln,  against  George  W.  Blancbard 
&  Son  Company,  for  negligence.  Nonsuit 
ordered  on  motion  of  defendant,  and  plain* 
tUI  excepts.    Exceptions  sustained. 

Tommy  Corbln,  the  deceased,  was  a  bright 
active  boy  nearly  14  years  old.  December 
26,  1904,  he  was  killed  by  an  explosion  ot 
dynamite  at  Camp  38,  on  the  premises  of  the 
defendants  in  the  unincorporated  town  of 
Success,  near  Berlin.  The  defendant  cor- 
poration conducted  extensive  lumbering  op- 
erations In  Success,  covering  thousands  of 
acres,  and,  In  the  course  of  their  business, 
saw  fit  to  have  entire  families  living  there, 
many  of  them  with  children.  There  was  no 
highway  for  horses  to  the  lumber  camps, 
and  the  company's  railroad  was  tbe  only 
means  of  access  to  the  premises.  It  was  the 
practice  for  friends  to  visit  at  the  various 
camps  and  ride  thereto  on  tbe  company's 
trains  without  paying  fare.  The  company 
knew  of  this  practice  and  made  no  objec- 
tion thereto.  Some  four  years  before  the 
accident  the  Corbln  family  had  lived  on  this 
same  property,  and  their  friends  had  visited 
them  without  objection.  Only  a  week  be- 
fore Tommy's  death,  his  parents  had  walked 
up  the  track  and  taken  dinner  at  one  of  the 
camps.  The  superintendent  In  charge  of  tbe 
lumbering  operations,  called  the  "Walking 
Boss,"  was  Joe  Durant  He  had  invited  the 
Corbln  family.  Including  Tommy,  to  visit  at  the 
lumber  camp,  and  Tommy  had  spent  a  night 
at  Camp  38  that  very  winter.  On  Christmas 
Day,  1904,  Durant  took  dinner  with  the  Cor- 
bins  in  Berlin  and  Invited  the  family  to 
visit  at  the  Blancbard  camps.  He  Invited 
Tommy  particularly,  and  Chlvarl,  boss  of 
Camp  38,  said  Tommy  might  sleep  In  his  bed. 
Tommy  went  up  to  Camp  38  on  Christmas 
afternoon  and  slept  with  Chlvarl,  who  went 
off  In  the  mcHiiing  and  left  the  boy  abed. 
The  defendants'  business  required  them  to 
use  dynamite,  which  was  stored  in  a  safe 
place  some  distance  from  camp.  Lacombe, 
the  employ^  who  handled  the  djmamite,  knew 
that  it  was  dangerous  and  ought  to  be  stored 
where  people  would  not  come  in  contact  with 
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It.  Lacombe  saw  Tommy  In  camp  the  morn- 
ing of  the  accident,  and  when  he  started  to 
leave  camp  Tommy  followed  him.  Lacombe 
sent  the  boy  bade,  and  then  proceeded  to 
the  place  where  the  dynamite  was  stored, 
took  five  sticks,  used  two  of  them,  and  threw 
the  other  three  down  beside  a  tree  within 
14  feet  of  the  door  of  the  office  In  which 
Tommy  waa^  Tommy  went  to  the  blacksmith 
sbop  and  got  a  hammer  to  use  in  making  a 
sled.  He  then  went  into  the  office  where 
L<acombe  was  sitting  and  asked  for  nails. 
At  that  time  the  boy  bad  the  hammer  and 
barrel  staves  In  his  hands.  Lacombe  said 
he  had  no  nails,  and  Tommy  left  the  office. 
Lacombe  tmew  that  the  dynamite  was  lying 
unprotected  within  14  feet  of  the  office,  but  he 
took  no  precautions  for  Tommy's  safety,  al- 
though he  knew  the  boy  was  starting  out 
that  way  with  a  hammer,  looking  for  nails  to 
make  a  sled.  Four  or  five  minutes  later  tlie 
dynamite  exploded,  and  soon  after  the  boy 
was  found  lying  dead.  There  was  smoke 
about  the  place,  and  a  bole  in  the  ground 
where  the  dynamite  had  beea  The  dyna- 
mite and  the  hammer  had  disappeared,  with 
the  exception  of  a  small  piece  of  the  ex- 
plosive found  near  by.  Tommy  lay  nine 
or  tea  feet  from  the  place  where  the  dyna- 
mite had  been  left,  and  about  six  feet 
from  the  office  door.  His  right  hand  was 
blown  oflT,  his  head  was  Injured  on  one 
side  and  the  top  lifted  up,  his  face  was 
badly  disfigured,  the  front  of  his  body  was 
lacerated  and  bruised,  and  his  clothing  was 
burned  and  torn.  The  plaintiff  offered  to 
prove  further  that  dynamite  is  inherently 
dangerous  and  may  explode  without  any  Jar 
or  concussion ;  that  it  Is  likely  to  explode 
with  the  slightest  Jar,  shock,  or  concussion ; 
that  there  was  no  eyewitness  of  the  accident; 
and  that,  so  far  as  known,  the  Corbln  boy 
had  never  seen  dynamite. 

Henry  F.  HoIIls,  Thomas  H.  Madlgan,  Jr., 
and  Edmund  Sullivan,  for  plaintiff.  Drew, 
Jordan,  Shurtleff  &  Morris  and  Rich  &  Mar- 
ble,  for  defendants. 

WALEBR,  J.  The  deceased  was  not,  in 
a  legal  sense,  the  guest  of  the  defendant  He 
was  not  prcsent  in  Camp  No.  38  upon  the 
defendant's  invitation,  either  express  or  im- 
plied. The  fact  that  it  may  be  chargeable 
with  knowledge  that  strangers  frequently 
came  upon  the  premises,  and  were  suffered 
to  remain  there  without  actual  objection,  is 
not  sufficient  evidence  that  the  camp  boss 
was  authorized  by  the  defendant  to  charge 
it  with  the  legal  responsibility  of  a  land- 
owner to  his  guest,  by  inviting  his  friends 
to  come  to  the  camp,  not  for  any  benefit  or 
advantage  to  the  defendant  In  Its  business, 
but  simply  for  their  enjoyment  or  pleasure. 
The  boy  was  evidently  there  to  gratify  his 
curiosity  and  to  have  "a  good  time,"  and  not. 
In  the  slightest  degree,  to  promote  tbe  Inter- 
esitg  of  tbe  dtfendant    There  is,  therefore. 


no  reason  upon  which  to  base  the  inference 
that  the  camp  boss  represented  the  company, 
or  could  legally  assume  that  authority,  when 
he  invited  the  boy  to  visit  the  camp.  The 
deceased  was  not  the  defendant's  Invlteei 
Whether  the  deceased  was  technically  a  tres- 
passer or  a  bare  licensee,  it  was  competent 
for  the  Jury  to  find,  upon  the  facts  disclosed, 
that  the  defendant  knew  of  his  presence  In 
the  vicinity  of  the  camp  at  the  time  of  the 
accident  Knowing  that  he  was  there,  as 
well  as  that  strangers  were  frequently  upon 
the  premises  with  the  passive  acquiescence  of 
the  defendant  It  was  bound  not  to  actively 
render  his  situation  unreasonably  dangerous. 
It  owed  him  some  duty  with  reference  to  his 
personal  safety.  "Reasonable  men  might 
•  •  •  find  that  having  reason  to  antici- 
pate a  human  being  might  be  In  a  poeltlom 
to  be  seriously  Injured  by  the  action  contem- 
plated, men  of  ordinary  prudence,  having  re- 
gard to  their  general  obligation  to  so  conduct 
their  lawful  business  as  not  to  injure  others, 
would  not  set  In  motion  forces  which  might 
have  that  result  without  taking  some  pre- 
cautions to  prevent  It  This  would  be  true 
whether  the  persons  who  might  be  Injured 
were,  in  legal  definition,  trespassers,  licens- 
ees, or  Invitees."  MInot  v.  Railroad,  78  N. 
H.  317,  321,  61  Atl.  B09.  Other  cases  decided 
upon  that  general  principle  are  Mitchell  v. 
Railroad,  68  N.  H.  96,  84  Atl.  674;  Hughes 
V.  Railroad,  71  N.  H.  279,  61  AH.  1070,  9S 
Am.  St  Rep.  518;  Myers  v.  Railroad,  72  N. 
H.  175,  65  Atl.  892;  and  Brown  v.  Railroad, 
78  N.  H.  568,  64  Atl.  194.  In  tbe  last  case 
It  Is  said  (page  578  of  78  N.  H.,  page  196  of 
64  Atl.)  that  "the  defendants  would  be  re- 
sponsible for  negligently  injuring  the  deceas- 
ed through  tlieir  active  intervention  even  If 
she  were  a  trespasser,  provided,  at  the  time 
of  tbe  accident  she  was  in  the  exercise  of 
ordinary  care,  and  they  knew  of  her  presence 
in  a  dangerous  situation,  or  failed  to  exer- 
cise due  care  to  discover  her  presence  in 
such  a  situation  when  circumstances  existed 
which  would  put  a  person  of  average  pru- 
dence upon  Inquiry.  Her  presence  upon  their 
premises  would  then  be  a  mere  condition  and 
not  a  contributing  cause." 

Whether  Lacombe's  act  of  putting  tbe 
sticks  of  dynamite  on  the  ground  at  the  foot 
of  the  tree  was  negligence  due  to  the  de- 
fendant's "active  intervention"  Is  principally 
a  question  of  fact  Lacombe,  while  In  the 
performance  of  big  work  as  the  custodian  of 
the  dynamite,  represaited  the  defendant — he 
was,  In  law,  the  defendant  for  that  purpose 
with  reference  to  third  parties — and  the  de- 
fendant is  bound  by  tbe  legal  consequences 
of  his  act  in  that  respect  As  tending  to 
prove  that  there  was  active  intervention  by 
tbe  defendant  which  resulted  In  the  boy's 
death,  it  is  Inferable  from  the  case  that 
leaving  dynamite  upon  the  ground  in  a  log- 
ging camp,  where  strangers  are  liable  to  be, 
who  are  unacquainted  with  its  use  or  its 
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«xpIo8iT«  properties  and  wbo  are  not  notified 
of  Its  presence  wbere  they  are  liable  to  walk. 
Is  not  only  a  careless  act.  Indicating  a  dls^ 
regard  of  bnman  life,  bnt  an  unnecessary 
and  unusual  act  In  tbe  reasonable  prosecu- 
tion of  lumbering  operations.  A  finding  that 
the  defendant  was  not  carrying  on  Its  bval- 
ness  "In  tbe  usual  and  ordinary  manner" 
<Buch  V.  CJompany,  69  N.  H.  257,  259,  44  AtL 
809,  78  Am.  St  Rep.  16S;  Hughes  t.  Ball- 
road,  71  N.  H.  285,  51  Atl.  1070,  93  Am.  St 
Rep.  518),  but  in  an  unnecessarily  dangerous 
and  extraordinary  manner,  would  seon  to  be 
supported  by  the  r^>orted  facts,  and  to  au- 
thorize tbe  conclusion  that  the  ordinarily 
panident  man,  having  regard  for  tbe  safety  of 
others,  though  trespassers  upon  his  land, 
would  not  expose  them  to  such  exceptional 
dangers,  created  at  the  time  and  for  no  rea- 
sonably necessary  purpose^  A  man's  domin- 
ion over  bis  land  is  not  absolute,  but  is  qual- 
ified by  the  principal  of  reasonably  necessary 
user  (Horan  v.  Byrnes,  72  N.  H.  98,  64  Atl.  945, 
e2  li.  R.  A.  002,  101  Am.  St  Rep.  670),  and, 
while  he  Is  not  answerable  to  others  for  dam- 
ages caused  by  using  bis  land  in  such  a  way  as 
Is  reasonable  and  necessary  for  the  pr«q;>- 
er  prosecution  of  bis  legitimate  business,  no 
reason  is  apparent  wby  he  should  escape  lia- 
bility when  the  Injury  results  from  his  doing 
upon  his  land  unusual  and  dangerous  acts 
which  tbe  ordinarily  prudent  man  would  not 
do  in  tbe  proper  prosecution  of  tbe  same 
business  under  the  same  circumstances.  This 
principle  is  doubtless  otherwise  expressed 
when  it  Is  said  that  tbe  landowner  is  not 
liable  to  a  trespasser  or  bare  UcHisee  for  tbe 
careless  use  of  bis  land,  in  tbe  absence  of 
his  active  Interrentlon.  See  11  Har.  Law 
Rev.  849,  360-366.  In  this  case  the  defend- 
ant's negligence  or  breach  of  duty  to  the 
deceased  consisted  in  creating  upon  the  land 
a  concealed  danger,  not  Justified  or  required 
by  tbe  business  It  was  ostensibly  carrying 
on,  when  It  knew  of  the  boy's  presence  and 
of  bis  probable  Ignorance  that  the  danger 
existed.    It  performed,  at  the  time,  an  un- 


necessarily afiHrmatlve  act  which  It  knew  was 
likely  to  result  In  serious  harm  to  tbe  de- 
ceased and  to  others  similarly  situated. 
Tbe  exigencies  of  Its  buaineas  do  not  aK>ear 
to  Justify  such  a  dangerous  mode  of  proced- 
ure, even  as  against  a  trespasser  or  bai* 
licensee. 

The  fact  that  "so  far  as  known  tbe  Corbln 
boy  had  never  seen  dynamite"  is  assumed  to 
mean  that  he  did  not  know  what  It  was 
when  he  saw  it,  and,  of  course,  tiiat  he 
would  not  appreciate  its  explosive  character. 
There  is  nothing  In  tbe  case  Indicating  that 
tbe  defendant  had  reason  to  suppose  that 
be  was  acquainted  with  dynamite,  or  tbat 
he  knew  that  any  of  it  was  on  the  ground 
at  the  foot  of  the  tree.  It  is  not  improbable 
tbat  it  was  partially  concealed  in  tbe  snow 
and  would  not  attract  the  attention  of  one 
wbo  was  not  looking  for  it  Under  such  cir- 
cumstances, no  duty  rested  on  tbe  boy  with 
referrace  to  the  dynamite.  If  he  did  not 
know  of  its  presence  and  was  tn  no  fault  for 
not  knowing  it  was  there,  it  was  not  incum- 
bent on  him  to  conduct  himself  as  tiion^  he 
was  informed  of  the  danger.  His  Ignorance 
of  tbe  danger  and  the  explosion  may  show 
tbat  be  was  not  guilty  of  contributory  neg- 
ligence. If,  however,  be  understood  the  dan- 
ger of  his  position  and  that  a  slight  Jar 
might  produce  an  explosion,  it  would  be  nec- 
essary for  tbe  plaintiff  to  produce  further 
evidence  that  he  was  exercising  due  care. 
The  duty  of  care  Involves  some  conc^tion 
of  the  danger  likely  to  result  from  its  non- 
observance.  The  circumstances  att^iding 
the  catastrophe,  as  related  In  the  plaintUTs 
opening  statonent  warrant  tbe  inference 
that  the  boy  was  guilty  of  no  negligence  con- 
tributing to  bis  death,  and  that  tbe  sole 
cause  thereof  was  due  to  actionable  negli- 
gence of  tbe  defendant 

Bxceptlon  sustained. 

PARSONS.  C.  J.,  and  CHASE  and  BING- 
HAM, JJ.,  concurred.  YOUNG,  J.,  concur- 
red in  tbe  result 
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HOLMES  T.  CONTINENTAL  CASDAIr 
TX  00. 

(SuprenM  Jadidal  Court  of  Maine.    Dec.  18, 
190a) 

iRSmARCK  —  ACOIDERT  PoLIOT  —  IlXNESS  IR- 
DEMNITT. 

The  plaintiff  was  insured  by  a  policy  of 
accident  insurance  issued  by  the  defendant,  in 
which  the  latter,  upon  the  conditions  named  in 
the  policy,  promised  to  pay  the  insured  "an 
illness  indemnity  of  thirty  dollars  per  month,  or 
at  that  rate  for  any  proportionate  part  of  a 
month  for  the  time,  after  the  first  wecJc,  the 
insured  is  necessarily  and  continuously  con&ned 
strictly  in  the  house,  and  beinjg  regularly  visited 
by  a  legally  qualified  physician,  by  reason  of 
acute  illness  that  is  contracted  and  begins  after 
this  policy  has  been  in  full  force  and  effect, 
without  delinquency,  for  thirty  consecutive  days 
immediately  preceding  the  commencement  of 
such  illness."  The  policy  also  contained  this 
clanse:  ''Or  in  case  of  illness  resulting  from 
tai)ercnIosii,  rheumatism,  paralysis,  lumbago  or 
lame  back  sciatica,  varicose  veins,  venereal  dis- 
eases, dementia  or  insanity ;  then,  in  all  such 
cases  referred  to  in  this  paragraph,  the  limit 
of  the  company's  liability  shall  be  one-tenth  of 
the  amoont  which  would  otherwise  be  payable 
under  this  policy,  anything  to  the  contrary 
herein  notwithstanding."  During  the  period 
covered  by  the  policy  the  plaintiff  was  sick 
with  rheumatic  fever,  and  was  entitled,  under 
the  contract  of  insurance,  to  recover  the  sum 
of  $40,  unless  that  amount  should  be  reduced 
to  one-tenth  thereof  by  reason  of  the  provision 
m  the  policy  last  quoted.  Held,  that  the  disease 
with  which  the  plaintiff  suffered,  although  acute, 
was  one  form  of  rheumatism,  and  must  be  con- 
sidered to  have  been  included  within  the  mean- 
ing of  the  word  "rheumatism"  as  it  was  used  in 
the  policy. 
(Syllabus  by  the  Court) 

Report  from  Sapreme  Jadldal  Court  of 
Aroostook  Cotmty. 

Action  by  John  A.  Holmes  agamst  the  Con- 
tinental Casualty  Company. 

Action  of  aasompsit  to  recover  $40  as  an 
Illness  Indemnity  for  total  disability  under  a 
policy  of  insurance  Issued  by  the  defendant 
company. 

Tried  at  the  December  term,  1905,  of  the 
Supreme  Judicial  Court,  Aroostook  county. 
At  the  conclusion  of  the  evidence  it  was 
agreed  to  report  the  case  to  law  court  for 
decision. 

Judgment  for  plaintiff. 

Argued  before  WISWELL,  O.  J.,  and 
WHITBHOUSE,  SAVAGE,  POWERS,  PEA- 
BODY,  and  SPEAR,  JJ. 

K.  A.  Holmes  and  John  E.  MagUI,  for  plain- 
tiff.   Shaw  &  Lewln,  for  defendant 

WISWELL.  C  J.  The  plaintiff  was  Insur- 
ed by  a  policy  of  accident  Insurance  Issued 
by  the  defendant.  In  which  the  latter,  upon 
the  conditions  named  In  the  policy,  promised 
to  pay  the  Insured,  quoting  from  the  policy: 
"An  Illness  indemnity  of  thirty  dollars  per 
month,  or  at  that  rate  for  any  proportionate 
part  of  a  month  for  the  time,  after  the 
first  week,  the  Insured  Is  necessarily  and 
conttauously  oonflned  strictly  in  the  house, 
and  being  regularly  visited  by  a  legally 
qnallfled  physician,  by  reason  of  acute  Illness 
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that  is  contracted  and  begins  after  this  policy 
has  been  In  full  force  and  effect,  without 
delinquency,  for  thirty  consecutive  days  Im- 
mediately preceding  the  commencement  of 
such  Illness."  The  policy  also  contained  this 
clause:  "Or  In  case  of  illness  resulting  from 
tuberculosis,  rheumatism,  paralysis,  lumbago 
or  lame  back  sciatica,  varicose  veins,  venereal 
diseases,  dementia  or  Insanity;  then.  In  all 
such  cases  referred  to  in  this  paragraph,  the 
limit  of  the  company's  liability  shall  be  one- 
tenth  of  the  amount  which  would  otherwise 
be  payable  under  this  policy,  anything  to 
the  contrary  herein  notwithstanding." 

It  Is  admitted  that  the  plaintiff  had  per- 
formed all  the  conditions  of  the  policy,  that 
during  the  period  covered  by  the  policy 
be  was  sick  with  rheumatic  fever,  and  that 
he  Is  entitled  to  recover,  under  the  contract 
of  Insurance,  the  amount  sued  for,  $40,  unless 
that  amount  should  be  reduced  to  one-tenth 
thereof  by  reason  of  the  provision  In  the 
policy  last  quoted.  The  question  is,  there- 
fore, whether  rheumatic  fever  is  Included  by 
tiie  term  "rheumatism,"  as  that  word  Is 
used  in  the  policy.  The  contention  of  the 
plaintiff  is  that  by  the  use  of  this  word  the 
parties  meant  chronic  rheumatism;  that 
rheumatic  fever  is  an  acute  sickness  or  dis- 
ease, and  consequently  was  not  Included  with- 
in the  meaning  of  the  word ;  that  there  was 
no  reason  why  the  company  should  have 
excluded  from  the  full  benefit  of  its  indem- 
nity a  person  suffering  with  any  acute  sick- 
ness. But  the  parties  did  not  use  any  ad- 
jective descriptive  of  the  kind  of  rheumatism 
intended.  They  simply  used  the  word  "rheu- 
matism," which  Is  defined  In  the  Century 
Dictionary  as  follows:  "The  disease  specif- 
ically known  as  acute  articular  rheumatism. 
The  name  Including  also  subacute  and  chronic 
forms  apparently  of  the  same  causation."  In 
the  same  dictionary  acute  articular  rheuma- 
tism is  thus  defined:  "An  acute  febrile  dis- 
ease, with  pains  and  Inflammation  of  the 
Joints  as  the  prominent  symptoms." 

The  plaintiff  suffered  with  rheumatic 
fever,  which  is  acute  articular  rheumatism. 
This  is  the  first  definition  given  in  the  Cen- 
tury Dictionary  of  the  word  "rheumatism," 
as  above  quoted.  Rheumatism  may  be  either 
articula^r  or  muscular,  and  It  may  be  either 
acute  or  chronic.  We  are  unable  to  say 
that  by  the  use  of  this  word  in  the  contract 
the  parties  Intended  to  include  one  form 
and  exclude  another.  Apparently  they  used 
the  word  with  its  ordinary  meaning,  which 
Includes  all  forms,  articular  and  muscular, 
acute  and  chronic.  The  disease  with  which 
the  plaintiff  suffered,  although  acute,  was 
one  form  of  rheumatism,  and  must  be  con- 
sidered to  have  be«i  Included  within  the 
meaning  of  the  word  as  it  was  used. 

The  plaintiff's  argument  that  the  language 
In  the  clause  last  quoted  from  the  policy 
was  only  Intended  to  reduce  the  indemnity 
when  the  Insured  was  suffering  from  one 
of  the  diseases  mentioned  in  a  chronic  form 
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loses  mnch  of  Its  force  from  the  fact  that, 
by  the  contract,  the  insurer  only  agreed  to 
pay  an  illness  Indemnity  when  "the  Insured 
la  necessarily  and  continuously  confined 
strictly  In  the  bouse,  and  being  regularly 
visited  by  a  legally  qualified  physician,  by 
reason  of  acute  Illness."  But  this  particular 
acute  illness  was  specially  provided  for,  and 
the  amount  of  Indemnity  reduced  by  the  pro- 
vision which  we  have  quoted. 

Under  the  terms  of  the  atipalatlon  by 
which  the  case  was  reported  to  the  law 
court,  the  plaintiff  is  entitled  to  a  Judgment 
for  the  reduced  amount. 

Judgment  for  plalntlfT  for  $4. 

One-quarter  costs  will  follow. 


KENT  V.  HUNT  (two  cases). 

(Supreme  Court  of  New  Hampshire.     RoeUnc 
bam.    Dec.  4,  1906.) 

Judgment— GoNCLDBivERESs  of  Aojudioa- 

TIOM. 

A  decree  of  a  probate  court  chargiDK  a 
fuardian  in  specie  for  notes  payable  to  him 
as  guardian,  from  which  no  appeal  was  taken 
was  a  final  adjudication  of  the  matter  and  a 
conclusive  determination  of  the  right  of  his 
executrix  to  transfer  the  notes  to  his  successor. 

Appeal  from  Superior  Court;  Chamberlln, 
Judge. 

Petition  by  Addle  C.  Kent,  executrix  of 
ber  husband's  will,  to  the  probate  court  for 
authority  to  transfer  to  Nathan  P.  Hunt,  au 
guardian  succeeding  her  husband,  certain 
securities.  From  a  decree  authorizing  such 
transfer,  but  excepting  certain  notes,  plain- 
tiir  appeals.    Case  discharged. 

May  6,  1905,  the  plaintiff,  as  executrix  of 
her  husband's  will,  settled  bis  accounts  as 
guardian  of  two  minors  In  the  probate  court 
In  that  accounting  she  was  charged  In  specio 
for  three  several  notes  of  the  Exeter  Manu- 
facturing Company,  payable  to  her  husband 
as  guardian.  From  this  decree  no  appeal 
was  prosecuted.  July  25,  1905,  upon  her 
petition,  the  court  authorized  her  to  trans- 
fer to  the  defendant  as  guardian,  succeeding 
her  husband  in  that  capacity,  certain  securi- 
ties named  in  the  petition,  but  excepting  the 
notes  above  referred  to. 

Eastman,  Scammon  &  Gardner,  for  plain- 
tiff.   Nathan  P.  Hunt,  pro  se. 

WALKER,  J.  From  the  reported  facts 
and  the  briefs  of  counsel,  it  appears  that 
the  ground  for  the  appeal  is  that  there  is 
error  of  law  in  the  decree  of  the  probate 
court  denying  the  plaintiff's  petition,  so  far 
as  It  asked  for  authority  to  transfer  to  the 
defendant  the  notes  of  the  Exeter  Manufac- 
turing Company.  By  the  decree  of  May  6th, 
it  bad  been  determined  that  George  B.  Kent's 
estate  was  chargeable  upon  the  settlement 
of  his  guardianship  account  with  the  notes 
in  question  in  specie,  and  not  for  their  value 
represented  in  money.    Thereupon  the  plain- 


tiff held  the  notes  as  specific  property  be- 
longing to  the  wards.  From  this  decree,  no 
appeal  was  prosecuted.  The  Jurisdiction  of 
the  probate  court  in  that  matter  is  unques- 
tioned. The  decree  bound  the  wards  as 
well  as  the  plaintiff.  It  was  a  final  adjudi- 
cation between  parties  who,  it  must  be  pre- 
sumed, were  properly  before  the  court,  and 
upon  a  matter  within  the  court's  Jurisdic- 
tion. Simmons  v.  Goodell,  63  N.  H.  458.  2 
Atl.  897.  Unappealed  from,  It  is  so  far  con- 
clusive that  "evidence  of  facts  Inconslstrait 
with  it  is  incompetent"  Simmons  v.  Good- 
ell, supra.  Hence  the  first  decree  was  of 
binding  force  upon  the  plalntlfTs  subsequent 
petition  for  leave  to  transfer  the  securities  to 
the  defendant  The  attempt  to  show  In  this 
proceeding  that  the  ward's  money  was  im- 
properly or  Illegally  Invested  in  the  notes 
is  an  attack  upon  the  former  subsisting  judg- 
ment between  the  same  parties  in  interest 
The  refusal  of  the  probate  court  to  allow  the 
plaintiff  to  turn  over  the  notes  to  the  defend- 
ant was,  in  effect  a  reversal  of  the  former 
decree  pro  tanto^  and  cannot  be  sustained. 
Upon  receiving  the  notes,  the  defendant  will 
take  such  action  with  reference  to  them  as 
the  interests  of  bis  wards  may  seem  to  re- 
quire. Stevens  v.  Meserve,  73  N.  H.  293,  61 
Atl.  420. 
Case  discharged.    All  concurred. 


BAKER  T.  BOSTON  &  M.  R.  CO. 

(Supreme  Court  of  New  Hampshire.    HilldMr- 
ougb.    Dec   4,   1906.) 

1.  Cabbiebs— Who  Are  Cokmon  Cahriebs— 
Tbanspobtatioh  or  Goods. 

Under  Pub.  St  1901,  c.  160,  §{  21-23.  pro- 
viding that  every  railroad  corporation  which 
shall  contract  for  the  transportation  of  milk 
in  large  quantities  shall  establish  a  tariff  for 
its  transportation  by  the  can,  it  seems  that  a 
railroad  company  becomes  a  common  carrier  of 
milk  on  entering  into  a  contract  with  a  firm 
to  furnish  it  with  special  cars  for  the  trans- 
portation of  milk. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  t  1.] 

2.  Same— Facilities   fob  Tbanspobtation— 
Duty  to  Pbovide. 

Pub.  St  1901,  c.  160,  8  1,  provides  that 
every  railroad  company  shall  furnish  to  all 
persons  reasonable  and  equal  terms,  facilities, 
and  accommodations  for  the  transportation  of 
property.  Held,  that  it  was  the  duty  of  a  com- 
mon carrier  of  milk  to  provide  reasonable  facil- 
ities for  its  reception  and  delivery  and  care, 
including  care  during  transportation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  fi  98,  120.] 

3.  Same— Question  of  Fact. 

The  question  as  to  what  facilities  and  ac- 
commodations should  be  furnished  by  a  common 
carrier  in  order  to  comply  with  its  public 
duty  is  one  of  fact 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  §§  119,  l&T.] 

4.  Same— Special  Cabs. 

Where  large  quantities  of  milk  are  pro- 
duced along  the  line  of  a  common  carrier,  and 
It  is  more  advantageous  to  producers,  distrib- 
uters, and  consumers  to  have  it  transported  in 
special  cars  furnished  with  icing  facilities  than 
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in  ordinar;  cars.  It  ts  the  duty  of  the  carrier 

to  furnish  such  cars. 

S.  Saioe  —  Gabbiaqb  or  Passknoebb  —  Ship- 

PKB'B  EilCFLOTtS  —  CONTBAOT  Of  INDEIINITT 
WITH  SHIPPEB. 

A  ■Upper's  contract  with  a  carrier  \yj 
which  the  carrier  was  indemnified  against  olaimB 
for  personal  injaries  to  tlie  shipper's  employes 
by  leaaon  of  carrying  such  employfis  free  on 
cars  specially  i^rovided  for  the  shipper  is  void 
where  the  carrier  refused  to  famish  such  spe- 
cial cars  unless  the  8hipi>er  would  furnish 
men  to  handle  and  care  for  the  shipper's  goods, 
and  tianspMtation  according  to  the  carrier's 
pablic  dn^  is  not  afforded  the  shipper  as  an 
alternative,  and  no  reduction  of  rates  is  made. 
[l>d.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  9,  Carriers,  {  1254.] 

fi.    SA]£E    —     COKTBAOT     OF     iRDEMKITr     WITH 

Shipper's  Euplot^. 

A  contract  between  a  shipper  and  an  em- 
ploys Indemnifying  the  shipper  against  daims 
for  injuries  to  the  employe  received  while  rid- 
ing on  the  cars,  which  is  baaed  on  a  void  in- 
demnity contract  of  the  same  nature  between 
the  shipper  and  the  common  carrier,  cannot  be 
•▼ailed  of  b^  the  carrier  in  an  action  by  the 
employe  against  the  carrier  for  injuries. 

[EJd.  Note. — For  cases  In  point,  see  Cent  Dig. 
▼oL  9,  Carriers,  SS  1254,  125a] 

7.  Sake — Case  as  to   Shipper's   'EiiPUiYt— 

CONSIDKSATIOR  FOB  PASSAGE. 

It  is  a  carrier's  duty  to  use  due  care 
for  the  safety  of  a  shipper's  employ^  while 
riding  in  a  car  specially  provided  for  the  8bii>- 
per,  the  consideration  for  the  employe's  pas- 
■afce  being  services  rendered  in  caring  for  the 
shrpper's  pT0i>erty,  or  the  transportation  charge 
paid  by  the  shipper,  and  the  carrier  is  liable 
for  injuries  to  the  employs  due  to  negligence 
of  itsdf  or  its  employes. 

[Bd.  Note. — For  cases  In  point  see  Cent  Dig. 
vol.  9,  Carriers,  »  1107,  1105,  1162,  1165.] 

8.  Same— LaaciTATiON  of  Liabilitt. 

A  common  carrier  cannot  by  contract  re- 
lieve itself  of  the  duty  to  use  ordinary  care 
to  avoid  injuring  persons  carried  on  its  cars 
with  whom  it  was  apparent  its  business  would 
bring  it  in  contact 

[EM.  Note.— For  cases  in  point  see  Cent  Dig. 
ToL  9,  Carriers,  {{  1252-1^] 

Transferred  from  Snperlor  Court,  Hills 
borongb  Comity;    Stone,  Judge. 

Action  by  Fred  L.  Baker  against  the  Bos- 
ton &  Maine  Railroad  Company.  Plaintiff 
demurred  to  the  plea.    Demurrer  sustained. 

"At  the  time  of  the  collision  in  the  declara- 
tion complained  of,  the  defendant,  a  corpora- 
tion duly  established  by  law  and  operating 
a  railroad  between  -various  points  in  the 
states  of  New  Hampshire  and  Massachusetts 
and  elsewhere,  was  engaged  in  hauling  for 
D.  Whiting  &  Sons  of  Boston,  Mass.  (the 
Arm  in  the  declaration  mentioned),  certain 
special  cars  furnished  by  the  defendant  for 
the  sole  use  of  said  firm  in  the  carriage  of 
milk,  accompanied  by  certain  of  the  firm's 
onploy^s,  from  various  points  in  New  Hamp- 
shire to  Boston  aforesaid,  over  lines  of  rail- 
road operated  by  the  defendant,  said  em- 
ployte  riding  in  said  cars  for  the  purpose  of 
taking  care  of  and  handling  the  milk  and 
performing  work  Incidental  thereto  for  said 
firm.  The  car  in  which  the  plaintiff  was  at 
the  time  aforesaid  was  being  so  used  by  said 
D.  Wblting  ft  Sons,  and  solely  for  their  ac- 


commodation, and  the  same  was  one  of  said 
special  cars,  and  the  plaintiff  was  then  rid- 
ing therein  as  one  of  their  said  employes. 
The  defendant,  In  furnishing  and  hauling 
said  cars  as  aforesaid,  was  engaged  In  per- 
forming an  a^eement  between  itself  and  said 
D.  Wblting  ft  Sons,  altered  into  1^)on  the 
faith  of,  and  partly  in  consideration  of,  the 
indemnity  contract  hereinafter  mentioned. 
By  the  terms  of  the  first-mentioned  agree- 
ment the  defendant  was  to  make  no  charge 
(apart  from  said  agreement)  for  carrying 
said  employes,  they  being  allowed  to  ride  . 
in  the  cars  free  for  the  purpose  aforesaid, 
and  the  plaintiff,  at  the  time  of  the  collision 
In  the  declaration  alleged,  was,  in  pursuance 
of  said  agreemoit  and  subject  to  the  provi- 
sions of  said  Indonnlty  contract,  being  car- 
ried by  the  defendant  free  of  charge.  In 
consideration  of  the  furnishing  and  hauling 
of  said  cars  by  said  defendant,  said  D.  Whit- 
ing &  Sons  paid  to  said  defendant  an  agreed 
sum  of  money  and  executed  the  indemnity 
contract  hereinafter  set  forth.  At  the  time 
of  the  ezecntion  of  all  the  agreements  herein 
mentioned,  large  quantities  of  milk  were  pro- 
duced by  individual  farmers  living  along 
the  line  of  said  defendant's  railroad.  The 
quantity  was  such  that  It  was  more  economi- 
cal and  more  advantageous  to  all  parties- 
producers,  distributers,  aaid  consumers — to 
have  It  transported  In  special  cars  furnished 
with  Icing  facilities,  than  to  have  it  carried 
In  ordinary  cars.  The  said  D.  Whiting  & 
Sons  were  engaged  In  the  business  of  buy- 
ing and  selling  milk,  buying  It  of  the  In- 
dividual producers  and  distributing  it  at 
various  points  and  at  Boston  on  the  line  ol 
said  defendant's  railroad.  Practically  all  the 
milk  so  produced  along  the  line  of  said  road 
was  taken  by  said  D.  Whiting  ft  Sons  and 
by  them  distributed  as  aforesaid.  The  de- 
fendant furnished  no  other  special  cars  for 
the  transportation  of  milk  on  said  road  ex- 
c^t  those  furnished  to  said  D.  Whiting  ft 
Sons.  The  ice  used  In  cooling  the  milk  dur- 
ing transportation  was  furnished  and  ap- 
plied by  said  D.  Whiting  &  Sons,  whose  em- 
ployes, riding  In  said  cars  as  aforesaid,  did 
all  the  work  Incident  to  caring  for  and  hand- 
ling the  milk.  In  and  by  a  contract  in  writ- 
ing (herein  called  the  'indemnity  contract'), 
made  and  entered  Into  by  and  between  this 
defendant  and  said  D.  Whiting  &  Sons,  and 
made  as  a  part  of  the  transaction  and  agree- 
ment whereby  the  defendant  undertook  as 
aforesaid  to  furnish  and  haul  said  special 
cars.  It  was  provided  and  agreed  as  follows : 
'In  consideration  of  one  dollar  and  other 
valuable  considerations  to  us  paid  by  the 
Boston  ft  Maine  Railroad,  we,  D.  Whiting  & 
Sons  of  Boston,  Massachusetts,  hereby  agree 
to  Indemnify  and  hold  harmless  the  Boston 
ft  Maine  Railroad,  Its  servants  and  agents, 
should  any  claim  be  made  by  any  of  our 
employes  on  account  of  personal  injury  or 
damage  to  property  received  while  on  the 
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cars  or  pranlsea  of  said  railroad;  and  we 
further  agree  to  Indemnify  and  hold  harm- 
less the  said  Boston  &  Maioe  Railroad,  its 
seryants  and  agents,  should  any  claim  be 
made  by  any  person  on  acconnt  of  Injury  re- 
ceived, or  by  reason  of  any  damage  to  prop- 
erty of  any  person,  at  the  hands  of  us,  or 
of  our  employes  or  appliances.'  In  May, 
1901,  the  plaintur  was  employed  by  said 
D.  Whiting  ft  Sons  to  work  on  said  milk 
cars,  as  one  of  the  employes  of  said  Whit- 
ing Sc  Sons  whom  the  defendant  under  the 
agreement  first  mentioned  was  required  to 
carry  free,  said  employment  being  for  no 
definite  time.  In  September,  1901,  subse- 
quent to  the  making  of  said  indemnity  con- 
tract, and  while  the  same  and  said  agree- 
ment in  relation  to  furnishing  and  hauling 
special  cars  with  employes  of  the  firm  there- 
in were  In  force,  and  pursuant  thereto,  the 
plaintlfC  was  requested,  as  a  condition  of  his 
continuing  In  the  employment  of  said  Whit- 
ing ft  Sons,  to  sign  a  contract  in  writing,  here- 
in called  the  'contract  of  release.'  Said  fur- 
ther employment  was  understood  by  both  the 
plaintiff  and  said  X>.  Whiting  ft  Sons  to  be 
furnished  in  consideration  of  the  plaintiff's 
executing  and  delivering  to  the  said  D.  Whit- 
ing &  Sons  this  contract,  which  was  in 
terms  as  follows:  'Whereas,  as  one  of  the 
employte  of  Dayld  Whiting  &  Sons,,  I  am 
allowed  by  the  Boston  &  Maine  Railroad  to 
ride  upon  its  cars,  and  work  in  and  about 
its  depots,  buildings,  and  premises,  free  and 
exempt  from  any  charge  therefor;  and 
whereas,  said  David  Whiting  ft  Sons  are 
required  by  said  Boston  &  Maine  Railroad 
to  bind  themselves  to  indemnify  and  hold  it 
harmless  against  any  claims  that  may  be 
made  by  any  of  their-  employes  on  account  of 
personal  Injuries  or  damages  to  property  re- 
ceived while  on  the  cars  or  premises  of  said 
railroad;  and  whereas,  I  have  agreed,  so 
long  as  I  remain  in  the  employ  of  said  David 
Whiting  &  Sons,  to  l>e  insured  against  ac- 
cident and  death  or  disability  therefrom,  by 
policies  of  insurance  issued  In  my  favor,  in 
part  at  the  expense  of  my  said  employers 
and  in  part  at  my  own  expense ;  and  where- 
as, it  is  my  desire  and  purpose  to  indemnify 
and  save  harmless  the  Boston  &  Maine  Rail- 
road against  liability  on  account  of  Injuries 
that  may  be  sustained  by  me  In  my  person 
or  property  in  the  course  of  my  said  em- 
ployment, and  likewise  to  protect  said  David 
Whiting  &  Sons  against  all  claims  that  may 
be  made  by  said  Boston  &  Maine  over 
against  them  on  account  of  such  injuries  to 
me:  Now,  therefore,  I  do  hereby  covenant 
and  agree  with  said  David  Whiting  ft  Sons, 
their  successors  and  assigns,  and  also  with 
said  Boston  &  Maine  Railroad,  that  for  a 
good  and  valuable  consideration  to  me  paid 
(the  receipt  whereof  is  hereby  acknowledged), 
and  especially  in  view  and  In  consideration 
of  a  contribution  by  said  David  Whiting  ft 
Sons  to  the  premiums  for  my  said  insurance, 
I  win  not  at  any  time  hereafter  make  or 


prosecute  In  any  manner,  at  law  or  others 
wise,  any  claim  against  the  Boston  &  Maine 
Railroad  for  or  on  account  of  injuries  that 
may  be  sustained  by  me  during  the  period 
of  my  employment  by  said  David  Whiting  ft 
Sons,  their  successors  or  assigns,  against  all 
liability  which  they  are  or  may  be  under 
to  answer  over  to  the  Boston  ft  Maine  Rail- 
road on  account  of  claims  made  or  presented 
by  me  for  injuries  sustained  as  aforesaid. 
In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal,  as  also  to  a  duplicate  hereof, 
this  twenty-seventh  day  of  September,  1901. 
Fred  L.  Baker.'  The  continuation  of  said 
employment  of  the  plaintiff  by  D.  Whiting 
&  Sons  was  understood  by  the  parties  there- 
to to  constitute,  and  the  same  did  in  fact 
constitute,  the  'good  and  valuable  considera- 
tion,' the  receipt  of  which  is  in  terms  ac- 
knowledged by  the  said  contract  of  release. 
The  plaintiff  continued  In  said  employment 
from  said  September  27,  1901,  to  the  time 
of  the  collision  aforesaid.  Pursuant  to  the 
agreement  and  indemnity  contract  hereinbe- 
fore referred  to,  it  was  the  Intention  of  said 
D.  Whiting  ft  Sons  and  said  defendant  that  all 
employes  of  said  D.  Whiting  ft  Sons  should 
sign  similar  contracts  of  release,  and  prac- 
tically all  did  so  sign  or  leave  said  employ- 
ment. The  further  consideration  mmtioned 
in  the  contract  of  aelease,  namely,  a  con- 
tribution to  premiums  for  accident  insurance, 
was,  in  fact,  paid  by  said  D.  Whiting  ft  Sons 
according  to  the  arrangement  recited  in  that 
contract,  and  the  plaintiff  received  a  duly 
executed  policy  of  insurance  in  the  Fidelity 
ft  Casualty  Company  of  New  York.  The 
policy  therefor.  Issued  originally  In  Septem- 
ber, 1901,  was  kept  alive  by  a  premium  paid 
annually  (in  part  by  said  D.  Whiting  &  Sons 
and  In  part  by  the  plaintiff),  and  the  in- 
surance was  still  In  force  at  the  time  of  said 
collision.  On  the  21st  of  July,  while  in  their 
employ,  the  plaintiff  was  severely  injured, 
as  he  claims,  by  the  negligence  of  the  Boston 
&  Maine  Railroad,  in  a  collision  between  an 
express  train  and  the  milk  train  in  which 
the  plaintiff  was  riding  in  the  course  of  bis 
said  employment,  and  while  he  himself  was 
in  the  exercise  of  ordinary  care.  Thereafter, 
at  once  and  while  ignorant  of  his  legal  rights, 
the  plaintiff  made  inquiries  as  to  the  amount 
due  him  under  said  policy,  and  the  insurance 
company  forwarded  to  him  a  blank  for  proof 
of  claim.  On  advice  of  counsel  this  blank 
was  never  filed  with  said  insurance  company, 
and  said  company  was  immediately  notified 
that  no  benefits  from  said  policy  wonld  be 
accepted  by  the  plaintiff  to  the  prejudice  of 
his  rights  against  said  Boston  ft  Maine  Rail- 
road, and  the  plaintiff  then  brought  this  suit 
All  of  the  agreements  and  contracts  afore- 
said were  in  full  force  and  effect  and  bind- 
ing upon  the  respective  parties  thereto  at 
and  during  the  time  of  the  occurrences  in  the 
plaintiff's  declaration  referred  to,  and  the 
plaintiff's  presence  at  the  time  of  said  colli- 
sion, in  the  car  In  which  he  alleges  that  he 
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received  the  powmal  Injuries  complained  of 
(said  car  being  one  of  the  special  cars  above 
meatloued),  was  due  solely  to  bis  said  em- 
ploymoit  by  D.  Whiting  &  Sons,  under  the 
circumstances  and  subject  to  the  agreements 
and  contracts  hereinbefore  specified.  He 
was  then  and  there  engaged  solely  in  per- 
forming the  duties  of  his  said  employment 
as  one  of  the  employes  whom  the  defendant 
bad  agreed  as  aforesaid  to  transport  free  of 
charge.  He  was  being  transported,  not  as  a 
imssenger,  but  in  virtue  of  said  first-mentioo- 
ed  agreement  between  D.  Whiting  tc  Sons 
and  this  defendant,  and  subject  to  the  pvo- 
Tlslons  of  said  indemnity  contract  and  con- 
tract of  release,  respectively.  The  plaintiff 
by  bis  said  contract  of  release  did  agree  that 
the  same  should  Inure  to  the  benefit  of  this 
defendant,  and  did  thereby  release  and  dis- 
charge this  defendant  from  all  claims  for 
liability  of  any  nature  or  character  whatso- 
ever, on  account  of  any  personal  Injuries 
that  he  might  receive  while  traveling  over 
the  defendant's  lines  of  road  in  said  employ- 
ment or  service.  And  the  defendant  says 
that,  because  of  said  contract  entered  into 
by  the  plaintiff  as  a  condition  of  his  employ- 
ment, and  because  of  the  agreements  and 
release  therein  contained  Inuring  to  the  bene- 
fit of  this  defendant,  the  plaintiff  cannot 
maintain  this  action.  Wherefore  the  defraid- 
wlll  claim  that  Judgment  In  said  action  be 
In  its  favor,  and  for  Its  costs." 

Taggart,  Tnttle,  Burroughs  &  Wyman,  for 
plaintiff.  Bums  &  Bums  and  Johnson, 
Clapp  &  Underwood  (of  Massachusetts),  for 
def aidants. 

BINGHAM,  J.  The  defendants  are  en- 
gaged In  the  carrying  trade  as  common  car- 
riers of  freight  and  passengers.  Whiting 
A  Sons  are  milk  contractors  who  buy  and 
sell  milk,  buying  It  of  the  producers  on  the 
line  of  the  defendants'  road  and  distribut- 
ing it  at  different  iwints  along  the  same. 
In  consideration  of  the  defendants  agree- 
ing to  furnish  Whiting  &  Sons  with  cars  pro- 
vided with  Icing  facilities  for  the  transpor- 
tation of  their  milk.  Whiting  &  Sons  agreed 
to  pay  them  a  stipulated  sum,  to  furnish  the 
ice,  to  provide  men  to  do  the  work  Incident 
to  handling  and  caring  for  the  milk  while 
In  transit,  and  to  Indemnify  the  defendants 
against  the'cialms  of  any  of  the  employes  of 
Whiting  &  Sons  "on  account  of  personal  In- 
jury or  damage  to  property  received  while 
on  tiM  cars  or  premises"  of  the  road.  In 
view  of  the  provisions  of  this  contract,  and, 
in  couBlderatlon  of  bis  future  employment 
and  other  considerations,  the  plaintiff,  an 
employ^  of  Whiting  &  Sons,  engaged  to 
handle  and  care  for  the  milk,  agreed  with 
Whiting  &  Sons  not  to  make  or  prose- 
cute any  claim  against  the  defendants  on 
account  of  injuries  received  by  him  during 
bis  employment  and  to  Indemnify  Whiting 
St  Sons  against  all  liability  on  account  of 


any  such  claim.  The  plaintiff  was  injured 
through  the  defendants'  negligence  while  on 
their  train  in  the  performance  of  bis  duties 
under  the  contract,  and  tlie  question  we 
are  called  upon  to  consider  is  whether  these 
contracts  are  valid  and  constitute  a  defease 
to  this  action. 

The  defendants  say  that  both  contracts  are 
valid,  and  that  they  should  be  permitted  to 
avail  themselves  of  the  benefits  of  the  plain- 
tiff's contract  with  Whiting  &  Sons  to  avoid 
circuity  of  action.  But  whether  th^  can 
avail  themselves  of  the  provisions  of  that 
contract  to  avoid  circuity  of  action  depends 
upon  whether  their. contract  with  Whiting  & 
Sons  Is  one  the  law  will  recognize  and  en- 
force. The  defendants  do  not  dispute  the 
proposition  that  common  carriers  cannot 
by  contract  relieve  themselves  from  liability 
arising  from  their  own  negligence  in  the 
performance  of  duties  imposed  upon  them 
by  law.  Their  first  contention  is  that,  upon 
the  facts  disclosed  in  the  plea,  the  shippers 
could  not  demand,  as  of  right,  that  the  de- 
fendants should  furnish  the  cars  called  for 
in  the  contract  for  the  transportation  of 
milk;  that  neither  the  common  law  nor  any 
provision  of  statute  required  them  to  do  more 
than  furnish  ordinary  freight  cars  for  that 
purpose;  that  this  service  was  something 
which  they  were  under  no  public  duty  to  per- 
form; and  that,  in  undertaking  to  render  It, 
they  were  private  carriers  and  could  law- 
fully Impose  such  terms  as  they  deemed 
proper  as  a  condition  to  Ite  perfc^mance. 
Were  the  defendants  common  carriers  of 
milk?  Our  statutes  provide  that  "every 
railroad  corporation  which  shall  contract 
with  any  person  for  the  transportation  of 
milk  in  large  quantities  over  any  portion  of 
Its  road  shall  establish  a  tariff  for  the  trans- 
portation of  milk  by  the  can  over  the  same 
portion  of  Its  railroad  with  fairly  proportion- 
ate advantages  and  facilities  in  eveiy  re- 
spect" Pub.  St  1901,  c.  160,  H  21.  22.  23 
(Laws  18S1,  c.  81).  And  it  would  seem  that 
when  the  defendants  entered  Into  the  contract 
with  Whiting  &  Sons,  they  thereupon,  and 
by  force  of  the  statute,  became  common  car- 
riers of  milk,  and  were  required  to  establish 
a  tariff  for  its  transportation.  The  same  con- 
clusion would  be  reached  If  we  applied  the 
principles  of  the  common  law  as  laid  down 
In  McDuffee  v.  Railroad,  62  N.  H.  430, 
454,  IS  Am.  Rep.  72.  It  was  there  said: 
"A  railroad  corporation  carrying  one  ex- 
pressman, and  enabling  him  to  do  all  the  ex- 
press business  on  the  line  of  their  rond,  do 
hold  thenfselves  out  as  common  carriers  of 
expresses."  But  It  is  unnecessary  to  fur- 
ther consider  this  question,  as  the  defend- 
ants in  their  plea  do  not  deny  the  allegation 
of  the  plaintiff's  declaration  that  they  are 
common  carriers  of  milk,  and  In  their  brief 
practically  concede  this  fact  Their  con- 
tention as  to  this  matter  Is  simply  this: 
that  the   furnishing  of  cars   without  icing 
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facilities  wonld  have  been  a  full  oompllancs 
with  their  public  duty  as  common  carrlo!*, 
and  that  Whiting  &  Sons,  as  shippers  of 
milk,  could  not  hare  required  them  to  fur- 
nish cars  with  icing  facilities  for  Its  trans- 
portation. In  answer  to  this  it  may  be  said 
that,  as  incident  to  their  business  of  com- 
mon carriers  of  milk,  It  was  the  defendants' 
public  duty  to  provide  reasonable  facilities 
for  Its  reception  and  delivery,  including  care 
during  transportation.  Flint  v.  Railroad,  78 
N.  H.  141,  144,  60  AU.  938;  Sager  v.  Rail- 
road, 31  Me.  228,  1  Ant.  Rep.  659 ;  Steinweg 
V.  Railway,  43  N.  T.  123.  3  Am.  Rep.  673; 
Welsh  V.  Railroad,  10  Ohio  St.  65,  75  Am. 
Dec.  490;  Beard  &  Sons  v.  Railroad,  79 
Iowa,  518,  620,  44  N.  W.  800.  7  U  R.  A.  280, 
18  Am.  St.  Rep.  381;  Potts  v.  Railway,  17 
Mo.  App.  394;  Merchants'  Dispatch  Co.  v. 
Oornforth,  3  Colo.  280,  25  Am.  Rep.  757; 
Hutch.  Car.  M  292,  293;  Ray,  Pr.  Car.  S  4, 
and  cases  there  cited.  "A  railway  company 
is  bound  to  provide  cars  reasonably  fixed  for 
the  convenience  of  the  particular  class  of 
goods  it  undertakes  to  carry.  It  Is  the  duty 
of  the  carrier  to  provide  suitable  means  of 
transportation  adapted  In  each  case  to  the 
particular  class  of  goods  he  undertakes  to 
transport.  He  must  protect  bis  goods  from 
destruction  or  Injury  by  the  elements,  from 
the  efTects  of  delay,  from  every  source  which, 
In  the  exercise  of  care  and  ordinary  Intelli- 
gence, may  be  known  and  anticipated."  Ray, 
Fr.  Car.  supra.  He  must  "provide  all  suit- 
able means  of  transportation  and  exercise 
that  degree  of  care  which  the  nature  of  the 
property  requires."  Smith  v.  Railroad,  12 
Allen,  5.31,  634,  90  Am.  Dec.  166.  In  addition 
to  the  duty  Imposed  upon  the  defendants  by 
the  common  law,  our  statutes  provide  that 
"the  proprietors  of  every  railroad  shall  fur- 
nish to  all  persons  reasonable  and  equal  terms, 
facilities,  and  accommodations  for  the  trans- 
portation of  persons  and  property  over  their 
railroad,  and  for  the  use  of  depots,  buildings, 
and  grounds  in  connection  with  such  trans- 
portation." Pub.  St  1901,  c.  160,  8  1;  Mc- 
DufTee  v.  Railroad,  52  N.  H.  430,  457,  13  Am. 
Rep.  72.  Inasmuch,  therefore,  as  the  defend- 
ants were  common  carriers  of  milk,  and  as  it 
was  their  public  duty  to  furnish  all  persons 
desiring  to  ship  that  commodity  with  reason- 
able facilities  and  accommodations  for  its 
tranportation,  this  contention  of  the  defend- 
ants resolves  Itself  into  the  Inquiry  whether 
their  plea  states  facts  from  which  It  can  be  In- 
ferred that  the  furnishing  of  cars  with  icing 
facilities  was,  under  the  circumstances,  more 
than  they  could  reasonably  be  required  to 
do  In  the  fulfillment  of  their  public  duty,  for 
the  question  what  facilities  and  accommo- 
dations were  a  reasonable  compliance  with 
their  public  duty— or,  to  state  the  proposition 
in  another  way,  whether  the  cars  furnished 
were  more  than  their  public  duty  required 
them  to  do — is  a  question  of  fact.  Boothby 
T.  Railroad,  66  N.  H.  342,  344,  34  Atl.  157. 


The  plea  does  not  allege  that  it  would  have 
been  reasonable,  in  view  of  the  defendants' 
public  duty,  for  them  to  have  refused  to 
furnish  the  Whitings  with  cars  provided  with 
icing  facilities  for  the  transportation  of  the 
large  quantity  of  milk  which  they  were  daily 
desiring  to  ship,  nor  facts  from  which  such 
an  Inference  could  reasonably  be  made.  On 
the  contrary,  it  is  alleged  in  the  plea  that 
"at  the  time  of  the  execution  of  all  the 
agreements  herein  mentioned,  large  quan- 
tities of  milk  were  produced  by  individual 
farmers  living  along  the  line  of  said  defend- 
ants' railroad.  The  quantity  was  such  that 
it  was  more  economical  and  more  advanta- 
geous to  all  parties — producers,  distributers, 
and  consumers — to  have  It  transported  in 
special  cars  furnished  with  Icing  facilities, 
than  to  have  it  carried  in  ordinary  cars." 
The  only  reas(Miable  deduction  to  be  made 
from  this  allegation  Is  that  cars  with  icing 
facilities  were  reasonably  necessary,  and  tliat 
those  furnished  did  not  afford  greater  facili- 
ties than  the  defendants'  public  duty  required. 
It  is  further  contended  that  the  defend- 
ants could  not  have  been  required  to  carry 
the  shippers'  servants  in  milk  cars,  and  that, 
when  they  agreed  to  carry  them  In  these 
cars,  they  undertook  to  do  more  than  their 
public  duty  required,  and  on  this  account 
could  lawfully  demand  of  the  shippers  the 
contract  of  indemnity  which  they  did.  But 
this  contention  Is  not  supported  by  the  facts 
in  the  case.  As  already  stated,  it  was  the 
defendants'  duty  to  provide  suitable  cars  in 
which  to  transport  the  milk.  It  was  also 
their  duty  to  provide  men  to  handle  aud  care 
for  it  while  being  transported.  Beard  & 
Sons  V.  Railroad,  79  Iowa,  518,  44  N.  W.  800, 
7  L.  R.  A.  280,  18  Am.  St  R^.  381;  Bosco- 
wltz  V.  Company,  93  111.  529,  34  Am.  Rep. 
191 ;  Chesapeake,  etc.,  R.  R.  v.  Bank,  92  Va. 
496,  23  S.  E.  935,  44  L.  R.  A.  449 ;  and  cases 
above  cited.  But  by  the  terms  of  the  special 
contract  the  duty  of  providing  men  to  han- 
dle and  care  for  the  milk  was  imposed  upon 
the  shippers,  and,  this  being  so,  it  would  not 
seem  that  the  defeadants  were  undertaking 
more  than  their  public  duty  called  for  when, 
by  the  contract  they  required  the  shippers 
to  perform  a  part  of  their  public  duty — a  part 
the  performance  of  which  necessitated  the 
presmce  of  the  shippers'  servants  upoo  the 
cars.  But  however  this  may  be,  it  is  the 
policy  of  the  law  that  common  carriers  should 
be  ready  and  willing  at  all  times  to  contract 
with  shippers  for  the  full  performance  of 
their  public  duty,  and,  in  cases  where  this 
phase  of  the  question  has  been  presented,  it 
has  generally  been  held  that  a  contract  lim- 
iting a  carrier's  oommon-law  liability  is  un- 
reasonable and  void  when  transportation  ac- 
cording to  the  carrier's  public  duty  Is  not 
afforded  the  shipper  as  an  alternative,  and  no 
reduction  of  rates  is  made  as  a  consideration 
for  the  limitation.  If  carriers  oonid  main- 
tain limitations  or  exemptions  of  their  com- 
mon-law liability  in  cases  where  the  ship- 
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per  -wu  not  afforded  tbe  opportunity  of  mak- 
ing a  contract  without  them,  the  result  would 
be  that  such  contracts  would  be  universal; 
that  the  carrier'a  duty  would  be  dispensed 
with,  and  the  iralicy  of  the  law  defeated. 
Illinois,  etc.,  R.  R.  V.  Insurance  Co.,  79  Miss. 
114,  80  South.  43;  lioulsyille,  etc.,  B.  R.  t. 
Gilbert,  88  Tenn.  430,  12  S.  W.  1018,  7  L.  K. 
A.  162;  Illinois,  etc.,  R.  R.  t.  Craig,  102  Tenn. 
298,  52  S.  W.  164;  Little  Rock,  etc.,  Ry.  T. 
Crarena,  67  Ark.  112.  20  S.  W.  803,  18  U.  R. 
A.  527,  38  Am.  St  Rep.  230,  note;  Atchison, 
eta,  R.  R.  T.  Mason,  4  Kan.  App.  391,  46 
Paa  31 ;  Lewis  t.  Railway,  3  Q.  B.  Div.  195; 
Ray.  Ft.  Car.  H  45,  48,  181;  4  Elliott,  R.  R. 
S  1504;  Redman,  Car.  (2d  Ed.)  68;  6  Cyc. 
392-'401.  In  this  case  it  does  not  appear 
that  the  shippers  were  afforded  the  oppor- 
tunity of  having  the  defendants  perform  their 
full  duty  and  handle  and  care  for  the  milk. 
There  Is  no  allegatlim  in  the  defendants' 
plea,  or  provision  iii  the  contract  of  shipment, 
to  that  effect,  and.  In  view  of  the  absence  of 
snch  an  allegation  or  provision,  and  of  the 
defendants'  contention  that  they  were  nnder 
no  daty  even  to  provide  cars  with  Icing 
facilities  for  shipping  the  milk,  it  is  to  be 
inferred  the  shipijers  were  not  afforded  snch 
an  importunity,  and  that  the  defendants  re- 
fused to  provide  the  cars  for  the  milk  unless 
the  abippers  would  fnmish  the  men  to  han- 
dle and  care  for  it  and  would  indemnify  the 
defendants  against  all  liability  for  damages 
to  the  men  and  their  property.  In  such  case 
it  is  clear  that  we  must  hold  that  the  ship- 
pers' contract  of  indemnity  is  unreasonable 
and  void,  and  that  the  plaintiff's  contract 
with  the  shippers,  which  is  based  upon  the  in- 
demnity contract,  cannot  be  availed  of  by  the 
defendants  as  a  defense  to  this  action. 

The  plaintiff  was  upon  the  cars  at  the  time 
of  the  accident  with  the  defendants'  consent 
His  passage  was  not  free.  The  consideration 
for  it  was  the  service  he  rendered  in  caring 
tot  the  milk,  or  the  charge  against  his  em- 
ployers in  shipping  it  And  as  the  defend- 
ants cannot,  on  the  facts  disclosed  In  the  plea, 
avail  themselves  of  the  plaintiff's  agreement 
with  the  Bhliq;>ers,  It  was  the  defendants'  duty 
to  use  due  care  for  the  plaintUTs  safety, 


and.  If  fbey  or  their  servants  were  negllgeni; 
and  he  was  injured  in  consequence  thereof; 
they  are  liable  In  'damages.  Whether  the 
agreements  relied  upon  In  the  plea  would 
have  been  enforceable  If  the  defendants  had 
been  ready  and  willing  for  a  reasonable  com- 
pensation to  pnform  their  full  duty  as  car- 
riers and  bad  afforded  the  shippers  the  op- 
portunity of  having  the  milk  carried  without 
restriction  or  limitation  of  their  public  duty, 
and  the  shippers,  instead  of  requiring  the 
defendants  to  perform  their  full  duty,  had 
voluntarily  agreed,  in  consideration  of  a  re- 
duced rate,  to  furnish  the  men  to  handle  and 
care  for  the  milk  and  to  indemnify  the  de- 
fendants against  liability  for  loss  occasioned 
the  persMi  or  property  of  the  men  by  the  neg- 
ligence of  the  defendants  or  their  servants, 
we  are  not  called  upon  to  decide.  It  may  be 
said,  however,  that  it  has  been  held  In  this 
state  that  common  carriers  cannot  relieve 
themselves  from  the  consequenoes  of  their 
own  wrongful  acts  by  special  contract  (Peer- 
less ICfg.  Co.  V.  Railroad,  73  N.  H.  328,  61 
Atl.  511 ;  Durgln  v.  Company,  66  N.  H.  277, 
20  Atl.  328,  9  L.  R.  A.  463;  Duntley  v.  Rail- 
road, 66  N.  H.  263,  20  Atl.  327,  9  U  R.  A. 
449,  40  Am.  St  R^.  610;  MerrUl  v.  Com- 
pany, 62  N.  H.  514),  and  that  these  decisions 
may  be  sustained  i^xtn  the  broad  ground  that 
It  Is  against  the  policy  of  the  law  to  permit 
any  one,  be  be  common  carrier  or  not,  to 
relieve  himself  by  contract  from  the  perform- 
ance of  his  common-law  duty  to  use  ordinary 
care  to  avoid  injuring  those  with  whom  he 
knew  or  should  have  known  his  business 
would  bring  him  in  contact  (Nashua,  etc., 
Ga  V.  Railroad,  62  N.  H.  159,  161;  Johnson 
V.  Railroad,  86  Va.  975,  11  S.  B.  829).  But 
whether  conmion  carriers  may,  under  some 
clrcvunstances,  contract  for  a  release  from 
liability  for  the  negligence  of  their  servants 
In  respect  to  acts  wbidi  do  not  pertain  to 
the  performance  of  nondelegable  duties  is  a 
question  tliat  has  never  been  decided  in  this 
Jurisdiction  and  is  not  now  considered. 
Demurrer  sustained. 

PARSONS,    0.    J.,    and    WALKE3R    and 
YOUNG,  JJ.,  concur.    CHASE,  J.,  doubted. 
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HURDOCK  ▼.  MI7RD00K  et  aL 


(Supreme  Court  of  New  Hampshire.    Rocking- 
ham.    Dec  4,  19U(J.) 

CDBTEST— REQUTBITKS— BiBTH   OF  Issctx. 

Under  Pub.  St.  1901,  c.  195,  §  9,  proTlding 
that  the  husband  of  a  person  deceased  holding 
property  in  her  own  right  is  entitled  to  curtesy 
m  all  lands  owned  by  her  when  he  would  be 
entitled  to  such  estate  at  common  law,  a  hus- 
band is  not  entitled  to  curtesy  at  the  death  of 
his  wife  where  they  had  no  issue,  though  they 
bad  an  adopted  daughter. 

rE>d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  15,  Curtesy,  K  11,  12.] 

Transferred  firom  Superior  Court;  Cham- 
berlain, Judge. 

Petition  by  Frederick  W.  Murdock,  guard- 
Ian  of  Carrie  L.  Murdock,  against  John  C. 
Murdock  and  others,  for  partition.  Trial 
by  the  court  and  decree  for  plaintiff.  Trans- 
ferred from  tbe  superior  court  on  exception 
by  defendant  Jobn  0.  Murdock.  Exception 
oyerruled. 

Lydia  A.  Murdock  died  seised  of  tbe  prem- 
ises of  which  partition  is  sought  Tbe  only 
persons  interested  in  Hie  property  are  John 
C.  Murdock,  tbe  decedent's  husband,  and 
Lena  O.  Yeaton,  her  daughter  by  a  former 
marriage,  who  are  tbe  defendants,  and  Car- 
rie L.  Murdock,  tbe  plaintiff's  ward  and  an 
adopted  daughter  of  Jobn  and  Lydia,  who 
bad  no  issue.  Jobn  claimed  an  estate  by 
tbe  curtesy,  and  for  that  reason  excepted  to 
the  denial  of  his  motion  to  dismiss  the  peti- 
tion. 

Edwin  B.  Weston,  for  plaintiff.  John  O. 
Crawford,  for  defmdants. 

TOUN6,  J.  If  the  language  of  section  9, 
chapter  105,  Pub.  St  1901,  Is  given  its  or- 
dinary meaning — and  there  is  nothing  to 
•how  that  tbe  Legislature  intended  to  give 
It  any  other  meaning — ^Jobn  ia  not  entitled 
to  an  estate  by  the  curtesy.  Foster  v.  Mar- 
shall, 22  N.  H.  491.  Although  the  fact  that 
their  adopted  child  takes  more  and  he  less 
than  if  she  were  their  own  child  may  have 
some  tendency  to  prove  that  he  ought  to  have 
such  an  estate,  it  has  no  tendency  to  prove 
that  the  Legislature  intended  to  give  It  to 
him,  for  be  takes  tbe  same  share  of  his 
wife's  estate  that  h»  would  If  they  had  not 
adopted  Carrie.    Pub.  St  1901,  c.  105,  S  12. 

Exception  overruled.    All  concurred. 


THOMPSON  V.  KIDDER  et  al. 

(Supreme  0>urt  of  New  Hampshire.     Merri- 
mack.    Dec  4,  1906.) 

X.  CONSTITUTIONAI,  LAW  —  CONSTBUCTIOR  OF 
iNSTBtniERT  AS  A  WHOLE— EXTBINSIC  MAT- 
TKBS. 

Though  the  Cmistitution  as  it  stands  is  to 
be  considered  as  a  whole  as  if  enacted  at  one 
time,  it  may  be  necessary,  to  ascertain  the 
meaning  of  particular  expressions,  to  g've  at- 


tmtlon  to  the  drcnmstancea  under  which  they 
became  a  part  of  the  Constitution. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  |  la] 

2.  TAXATIOR  —  IKHERITANOE  TAXES  —  CONSTI- 
TUTIONAI, Provisions— CoNSTBucTiON. 
Const  art  S,  adopted  in  1003,  providing 
that  the  charges  of  government  ma^  be  raised 
by  taxation  on  property  when  passing  by  will 
or  inheritance,  when  considered  in  connection 
with  the  history  of  its  adoption,  authorizes 
the  imposition  of  an  inheritance  tax  without 
re^rd  to  the  mle  of  proportion  otherwise  re- 
quired In  taxation  by  Bill  of  Rights,  art  12, 
and  part  2,  art  5,  requiring  taxes  to  be  pro- 
portional, etc.,  and  authorizes  tlie  passage  of 
Laws  1905,  p.  432,  a  40,  f  1,  imposing  an  in- 
heritance tax  on  the  value  of  property  devised, 
except  when  devised  to  specified  relatives  of 
testator,  etc.,  though  such  tax  is  not  propor- 
tional. 

[Ed.  Note.— For  cases  in  point,  see  Ont  Dig. 
vol.  45,  Taxation,  {  1674.] 

8.  Same. 

The  power  to  impose  an  Inheritance  tax 
conferred  by  Const  art  -  6,  adc^ted  in  19U3, 
providing  that  the  charges  of  the  government 
may  be  raised  by  taxation  on  property  when 
passing  by  will  or  Inheritance,  must  be  exercised 
80  far  as  possible  in  accordance  with  the  other 
provisions  of  the  (Constitution,  and  the  tax  must 
be  an  equal  tax  in  the  sense  that  it  must  affect 
all  persons  equally. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  {  1674.] 

4.  Same. 

The  tax  imposed  by  Laws  1006,  p.  432, 
c.  40,  imposing  a  tax  on  the  value  of  property 
pa.«sing  by  will  or  by  intestate  laws,  except 
when  passing  to  designated  relatives  of  the  testa- 
tor or  the  intestate,  or  when  passing  to  chari- 
table, educational,  or  religious  institutions,  is 
not  unequal  in  that  the  tax  is  not  assessed  on 
all  the  property  passing  by  will  or  inheritance; 
for,  whether  the  tax  is  considered  as  an  im- 
pairment of  the  right  of  property  by  incumber- 
ing the  right  to  dispose  of  it  at  death  or  as  a 
tax  on  the  privilege  of  succeeding  to  property 
at  the  death  of  the  owner,  it  affects  all  citizens 
alike. 

[Ed.  Note.— For  cases  in  iMlnt,  see  (3ent  Dig. 
vol.  45,  Taxation,  {  1674.] 

5.  Same. 

The  exemption  from  taxation  created  by 
Laws  1905,  p.  432,  c.  40,  {  1,  Imposing  a  tax 
on  the  value  of  property  passing  by  will  or  by 
Intestate  succession,  etc.,  except  when  passing 
to  desijniated  relatives  of  the  testator  or  intestate, 
or  to  charitable,  educational,  or  religioua  socie- 
ties, is  reasonable  and  does  not  violate  Const 
part  2,  art.  5,  granting  authority  to  the  general 
court  to  levy  proportional  and  reasonable  taxes. 
[Ed.  Note.— For  cases  in  point,  see  (Cent  Dig. 
vol.  45,  Taxation,  {  1674.] 

Transferred  from  Superior  Ciourt;  Pike, 
Judge. 

BUI  in  equity  by  James  Thompson,  execu- 
tor of  tbe  will  of  James  Thompson,  deceased, 
against  Willis  S.  Kidder  and  another  for 
instruction  as  to  whether  legacies  given  by 
tbe  will  to  each  of  defendants  are  subject 
to  an  Inheritance  tax  Imposed  by  Laws  1905, 
p.  432,  c.  40.  Facts  alleged  in  bill  found  to 
be  true,  and  tbe  cause  transferred  from  tbe 
superior  court    Case  discharged. 

The  defendants  claim  that  said  chapter 
Is  unconstitutional;  and  upon  this  question 
tbe  plaintiff  asks  the  instruction  of  the  court 
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By  leave  of  court  the  Attorn^  Oeneral  ap- 
peared for  the  state.  Section  1,  c.  40,  p. 
432,  Laws  190S,  is  aa  follows :  "All  property 
within  the  Jurisdiction  of  the  state,  real  or 
personal,  and  any  Interest  therein,  whether 
belonging  to  inhabitants  of  the  state  or  not, 
\rblch  shall  pass  by  will,  or  by  the  laws  regu- 
lating Intestate  succession,  or  by  deed,  grant, 
tale,  or  gift,  made  or  intended  to  take  effect 
hi  possession  or  enjoyment  after  the  death 
of  the  grantor,  to  any  person,  absolutely  or 
in  trust,  except  to  or  for  the  use  of  the 
father,  mother,  husband,  wife,  lineal  descend- 
aat,  brother,  sister,  adopted  child,  the  lineal 
descendant  of  any  adc^ted  child,  the  wife 
or  widow  of  a  son,  or  the  husband  of  a  daugh- 
ter, of  a  decedent,  or  to  or  for  the  use  of 
charitable,  educational,  or  religious  societies 
or  institutions  in  this  state  the  property  of 
which  is  by  law  exempt  from  taxation,  or  to 
a  city  or  town  in  this  state  for  public  pur- 
poses, shall  be  subject  to  a  tax  of  five  per 
cent  of  Its  value,  for  the  use  of  the  state." 

Edwin  O.  Eastman,  Atty.  Gen.,  and  Jos^b 
8.  Matthews,  for  the  State.  Streeter  &  Hol- 
lls,  opposed  to  tax. 

PARSONS,  a  J.  "The  public  charges  of 
government  or  any  part  thereof  may  be  raised 
by  taxation  upon  polls,  estates,  and  other 
classes  of  property,  including  franchises  and 
property  when  passing  by  will  or  Inherit- 
ance." Const.  1903,  art  6.  The  main  argu- 
ment of  the  opponents  of  the  tax  is  in  support 
of  the  contention  that  any  inheritance  tax 
violates  well-known  constitutional  principles. 
It  is  not  claimed  that  the  language  of  article 
6,  as  it  now  stands,  is  not  sufficient  to  author- 
ize the  legislation  of  this  character;  but  the 
contention  is  that  such  action  Is  contrary  to 
the  requirements  of  other  provisions  of  the 
instrument,  namely,  article  12  of  the  Bill  of 
Eights — "Every  member  of  the  community 
has  a  right  to  be  protected  by  it  In  the  enjoy- 
ment of  his  life,  liberty,  and  property.  He  is, 
therefore,  bound  to  contribute  his  share  in 
the  expense  of  such  protection" — and  the  pro- 
vision of  article  5,  part  2,  granting  "full  pow- 
er and  authority"  to  the  general  court  "to 
Impose  and  levy  proportional  and  reasonable 
sssessmeots,  rates,  and  taxes  upon  all  the 
inhabitants  of,  and  residents  within,  the  said 
(tate,  and  upon  all  estates  within  the  same." 
It  is  claimed  that  an  inheritance  tax  is  of 
necessity  dispropordonal  and  in  that  sense 
oneqnal,  does  not  provide  for  an  equal  divi- 
sion of  public  expense,  and  is  contrary  to 
the  special  provisions  cited,  as  applied  In  a 
long  line  of  decisions  of  this  court  This 
claim  baB  the  support  of  the  decision  in 
Cnrry  v.  Spencer,  61  N.  H.  624,  60  Am.  Rep. 
837,  and  for  the  purposes  of  the  discussion 
Till  be  considered  sound.  The  contention, 
then,  is  that  tiie  Constitution  as  it  now  stands 
is  inconsistent  and  self-contradictory;  that 
a  method  of  defraying  public  charges  express- 
ly authorized  by  one  of  its  provisions  is  for- 
Mdden  by  Implication  by  others.    MHille  the 


Constitution  aa  It  now  stands  Is  to  be  con- 
sidered as  a  whole  as  if  enacted  at  one  time 
(Drew  V.  Tlfft,  79  Minn.  175,  81  N.  W.  839, 
47  L.  B.  A.  525,  79  Am.  St  Rep.  446),  to 
ascertain  the  meaning  of  particular  expres- 
sions. It  may  be  necessary  to  give  attention 
to  the  circumstances  under  which  they  be- 
came parts  of  the  Instrument  The  whole 
is  to  be  considered,  and  the  true  meaning 
to  be  drawn  from  the  consideration  of  every 
part  Aid  in  ascertaining  the  meaning  of 
the  provisions  adopted  in  1783  and  of  those 
Introduced  in  1903  is  to  be  found  in  the 
circumstances  surrounding  the  adoption  of 
each.  'Our  system  of  taxatlcm  originated, 
as  In  all  the  New  England  states,  in  the 
condition  and  circumstances  of  the  early  set- 
tlers of  the  country,  and  the  nature  and 
character  of  the  general  mass  of  their  prop- 
erty. ♦  •  *  It  consisted  mainly  In  lands, 
buildings,  and  cattle,  visible  and  tangible 
property  open  to  observation.  The  amount 
of  property  and  the  pecuniary  condition  of 
each  citizen  were  generally  known  la  his 
neighborhood.  Business  transactions  were 
limited  in  amount  and  magnitude  and  of 
a  direct  and  simple  character,  with  none  of 
the  complications  incident  to  banking  trade, 
commerce,  and  manufactures  of  the  present 
day.  To  tax  visible,  tangible  property  was 
substantially  to  tax  the  entire  property  of 
the  community.  •  •  •  There  was  but  lit- 
tle, if  any,  occasion,  therefore,  to  inquire 
Into  the  principles  of  political  economy  upon 
which  a  system  of  taxation  should  be  found- 
ed. As  all  citizens  were  understood  to  enjoy 
the  equal  protection  of  government.  In  life, 
liberty,  person,  and  property,  and  the  equal 
benefits  of  Its  institutions,  the  apparently 
equitable  rule  that  all  should  contribute  pro- 
portionally to  the  public  charges  by  direct 
tax  upon  polls  and  estates  came  to  be  consid- 
ered in  our  provincial  and  early  state  history 
as  the  true  theory  of  taxation."  Report  of 
Judge  Sawyer,  Chairman  of  Tax  Commission- 
ers 1876,  p.  9.  "The  definition  of  taxation, 
given  In  the  foundation,  is  taken  from  books 
with  which  the  leading  statesmen  of  the 
Revolution  were  familiar."  State  v.  Express 
Co.,  60  N,  H.  219,  250.  The  inevitable  deduc- 
tion from  the  theory  of  taxation  understood 
by  the  parties  to  the  contract  recognized 
and  adc^ted  by  the  express  terms  of  the 
governmental  agreement.  Is  that  "the  obli- 
gation of  each  to  contribute  'his  share'  re- 
quires an  equal  division.  *  *  •  Every 
one's  tax  being  bis  share  of  public  expense,  an 
unequal  division  of  that  expense  is  not  taxa- 
tion." State  V.  Express  Co.,  60  N.  H.  251. 
Any  scheme  tot  a  disproportional  division  of 
public  expense  Is  not  taxation,  as  understood 
by  the  parties  to  the  Compact  of  1783.  Wink- 
ley  V.  Newton,  67  N.  H.  80,  81,  36  Atl.  610, 
35  li.  R.  A.  756;  Curry  v.  Spencer,  61  N.  H. 
624,  632,  60  Am.  Rep.  337;  Boston,  etc.,  R. 
B.  V.  State,  60  N.  H.  87,  94.  Taxation  of  the 
people  of  the  state  "by  New  Hampshire  law 
*    *    *    Is  a  division  among  themsei'ves  of 
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the  expense  of  their  own  gOTemment  of  thetn- 
■elvea — a  dlrlslon  made  by  tbemselres  through 
their  own  agents,  In  porBuance  of  their  origi- 
nal contract"  Edes  ▼.  Boardman,  68  N.  H. 
680,  689.  The  rnles  prescribed  to  be  followed 
In  making  the  division  are  not  the  only  rules 
that  could  be  prorlded.  State  v.  Express 
Co.,  60  N.  H.  219,  256,  267.  Though  propor- 
tion Is  the  rule,  an  Intention  to  subject  them- 
selves to  disproportion  In  all  or  some  of  the 
details  of  defraying  public  charges  can  be 
proved  "by  an  express  stipulation  of  the  con- 
tract, or  other  competent  evidence."  Id-  255. 
However  equitable  as  an  abstract  proposi- 
tion and  logically  correct  In  principle  the 
,rale  of  the  Compact  of  ns!i  may  be,  or  bow- 
ever  Just  It  proved  In  practice  as  applied  to 
conditions  then  existing,  the  practical  opera- 
tion of  that  rule  in  promoting  justice  and 
prosperity  under  conditions  developed  by  the 
changes  of  120  years  in  the  manners,  cus- 
toms, habits,  and  possessions  of  a  people  Is 
at  least  a  question  open  to  debate.  The 
science  of  government  was  not  exhausted  by 
the  writers  who  preceded  the  Revolution, 
nor  did  the  principles  laid  down  by  than 
and  adopted  by  the  fathers  conclude  further 
thought  upon  the  subject  of  taxation.  It  has 
been  suggested  since  then  that  a  government 
should  impose  such  a  tax  as  Is  "easily  assess- 
ed and  collected,  and  is  at  the  same  time 
most  conducive,  all  things  considered,  to  the 
public  interests."  McCullocb  on  Taxation 
(1844)  19.  "Equality  of  taxation,  there- 
fore, as  a  maxim  of  politics,"  says  Mill, 
"means  equality  of  sacrlflce.  It  means  ap- 
portioning the  contributions  of  each  person 
towards  the  expenses  of  ^vemment,  so 
that  he  shall  feel  neither  more  nor  less  In- 
convenience from  his  share  of  the  payment 
than  every  other  person  experiences  from 
his."  Mill,  Pol.  Econ.  bk.  5,  c.  2,  i  2.  Or, 
as  stated  by  Adam  Smith:  "The  subjects 
of  every  state  ought  to  contribute  towards 
the  support  of  the  government,  as  nearly 
as  possible,  in  proportion  to  their  respective 
abilities;  that  is.  In  proportion  to  the  reve- 
nue which  they,  respectively,  enjoy  under  the 
protection  of  the  state."  Wealth  of  Nations, 
bk.  5,  c  2,  pt  2.  See  Fawcett  Pol.  Econ. 
bk.  4,  c.  1;  23  Enc.  Brit  (9th  Ed.)  85. 
There  is  evidence  that  this  was  the  equality 
sought  by  the  framers  of  the  Constitution. 
Judge  Sawyer's  Report,  9,  10,  citing  Act 
April  12,  1770,  January  2,  17T2,  in  which 
the  object  of  the  Legislature  was  declared 
to  be  "that  every  person  may  be  compelled 
to  pay  In  proportion  to  his  Income."  But  the 
questions  whether  an  annual  distribution  of 
public  expense  In  proportion  to  the  property 
of  each  taxpayer  is  the  most  equitable  meth- 
od— whether  in  that  or  some  other  way  the 
public  charges  can  be  met  so  as  to  be  least 
of  a  burden  to  the  people^are  questions  of 
economics  not  open  In  a  Judicial  forum,  bat 
properly  considered  and  determined  la  a 
convention  of  the  people  engitged  In  arran- 
ging the  terms  of  the  social  compact  and  set- 
tling the  fundamentals  of  government 


While  an  inheritance  tax,  or  death  duty, 
has  been  recognized  as  a  method  of  gov- 
ernmental support  from  very  early  times.  It 
was  practically  unknown  in  England  at  the 
time  of  the  Revolution,  but  has  since  that 
time  been  in  use  there  and  more  recently  has 
been  adopted  In  many  of  the  states.  Curry 
V.  Spencer,  61  N.  H.  624,  632,  60  Am.  Rep. 
337;  Magoun  v.  Bank,  170  U.  S.  283,  2S7. 
288,  18  Sup.  Ct  594,  42  L.  Ed.  1037.  The 
number  of  these  statutes  and  the  Judicial 
ingenuity  that  has  been  displayed  in  support- 
ing them  attest  the  favorable  opinion  with 
which  the  political  wisdom  of  this  method 
of  distributing  the  governmental  burden  is 
now  regarded;  but  the  decisions  themselves. 
Involving,  as  they  do,  consideration  of  the 
provisions  of  particular  constitutions,  are 
not  of  value  in  the  present  discussion,  except 
as  tbey  may  throw  light  upon  the  nature  of 
the  tax  sought  to  be  imposed,  and  the  situa- 
tion in  view  of  which  the  convention  and 
the  people  acted  in  1903.  All  the  decisions 
agree,  as  was  held  in  effect  in  Cuny  v. 
Spencer,  that  an  inheritance  tax  is  not  a 
proportional  distribution  of  public  expense 
upon  the  property  of  the  taxing  district 
"Taxes  of  this  general  character  are  univer- 
sally deemed  to  relate,  not  to  property  eo 
nomine,  but  to  Its  passage  by  will  or  by  de- 
scent in  cases  of  Intestacy,  as  distinguished 
from  taxes  Imposed  on  property  real  or  per- 
sonal, as  such,  because  of  its  ownership  and 
possession.  In  other  words,  the  public  con- 
tribution which  death  duties  exact  Is  pred- 
icated on  the  passing  of  property  disassociat- 
ed from  its  transmission  or  receipt  by  will, 
or  as  the  result  of  Intestacy.  •  •  •  Tax 
laws  of  this  nature  in  all  countries  rest  :ii 
their  essence  upon  the  principle  that  death 
is  the  generating  source  from  which  the  par- 
ticular taxing  power  takes  its  being,  and  that 
it  is  the  power  to  transmit  or  the  transmis- 
sion from  the  dead  to  the  living,  on  which 
such  taxes  are  more  immediately  rested." 
Knowlton  v.  Moore,  178  D.  S.  41]  47,  56,  20 
Sup.  Ct  747,  44  L.  Ed.  989.  Whether  gov- 
ernmental taking  of  the  property  of  the  in- 
dividual In  this  way  is  properly  described  as 
an  excise,  commodity,  succession,  or  privilege 
tax  Is  not  material.  No  language  of  the  0>n- 
stltutlon  authorizes  taxation  by  such  terms, 
and  it  would  avail  nothing  to  establish  the 
definitive  accuracy  of  either.  The  Constitu- 
tion in  terms  authorizes  what  the  statute  at- 
tempts to  effect  Under  such  circumstances 
the  discussion  of  questions  of  terminology  is 
unnecessary  and  may  be  misleading.  Knowl- 
ton v.  Moore,  178  U.  S.  41.  67,  20  Sup.  Ct 
747,  44  L.  Ed.  969.  Such  a  proceedh]g  is 
merely  a  taking  for  governmental  purposes 
of  a  portion  of  the  estate  at  the  deatb  of  the 
owner.  If  the  right  of  property  previously 
enjoyed  embraced  the  right  to  dispose  of  It 
after,  or  in  view  of,  death,  the  authorisa- 
tion of  such  taking  is  a  limitation  upon  that 
right  Crocker  v.  Shaw,  174  Mass.  266. 
267,  64  N.  E.  549;    Emmons  v.  Shaw,  171 
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Mass.  410,  413,  60  N.  R  1033;  Minot  r. 
Wintbrop,  162  Mass.  113,  12^  38  N.  E.  512, 
2G  U  R.  A.  259;  United  States  v.  Perkins,  163 
V.  S.  625,  628,  16  Sup.  Ot  1073,  41  L.  Bd. 
287. 

If  at  tbe  making  of  the  social  compact  the 
right  of  property  as  then  understood  and  re- 
served did  not  include  any  right  of  control 
over  it  at  death — If  the  property  right  was 
merely  a  life  estate,  remainder  in  the  sur- 
vivors united  in  the  corporate  organization 
called   the   government — any   power   of  tes- 
tamentary disposition  would  be  a  grant  from 
tbe  many  to  the  individual,  a  privilege  which 
conld  t>e  Incumbered,  limited,  withdrawn,  or 
regulated  at  will.     If  by  natural  right  or 
pre-existing  compact  the  right  of  property 
enjoyment  does,  or  does  not,  include  the  un- 
trammeled  power  of  disposition  at  death,  the 
parties  In  revising  or  renewing  the  govern- 
mental compact  may  by  mutual   agreement 
add  to,  or  detract  from,  the  nature  of  the 
right     It  might  be  agreed  that  all  property 
on  the  death  of  the  owner  should  be  the 
property  ot  tbe  survivors.    All   inheritable 
quality'  might  be  taken  from  the  conception 
of  property  as  now  understood.    While  such 
taking  or  such  right  of  survivorship,  if  lim- 
ited in  amount  and  for  use  for  public  pur- 
poses, would  possess  some  of  the  elements 
of  a  tax.  It  would  lack  fundamental  elements 
of  taxation  as  understood  In  this  state  from 
1784  to  1903.     It  would  be  an   application 
of  property  for  public  charges,  but  not  a 
proportional  division  of  public  expense.    The 
sole  question,  therefore,  Is  whether  In  1903 
the  people  intended  to  provide.  In  addition 
to  taxation  as  hereto  defined  and  understood, 
a  different  method  for  meeting  public  charges 
by  the  exaction  for  that  purpose  of  part  of 
the  property  of  the  Individual  upon  his  death. 
The  express  language  is  admittedly  sufllclent 
for  the  purpose.    The  only  adverse  argument 
nrged  is  the   failure  to  Introduce   express 
limitations  of  the  provisions  requiring  pro- 
portion and  equality   in  the   distribution  of 
the  public  burden.    But  the  evidence  is  very 
clear  that  tbe  intent  was  to  authorize  such 
taxation.    The  fact  that  such  method  of  de- 
fraying governmental  expense  was  not  with- 
in tbe  terms  of  the  existing  social  compact 
as  judicially  defined,  the  growing  favor  with 
which  such  method  was  with  almost  entire 
ODlformity    regarded   In   other  jurisdictions, 
tbe    well-understood     need     of     additional 
■ources  of  revenue  to  defray  the  increasing 
state  expense,  render  certain  that  the  pur- 
pose of  the  action  upon  the  subject  was  to 
grant  a  power  not  understood  to  be  given  by 
the  existing  compact     The  language  used — 
"Ijroperty  when  passing  by  will  or  inherit- 
ance"— similar   In  form  with  the  language 
of  the  statute,  which  Is  identical  with  the 
Massactausetts  statute  (Bev.  Laws  Mass.  c. 
15, 1 1),  indicates  that,  to  make  clear  that  the 
desired  power  was  granted,  language  simi- 
lar to  that  used  elsewhere  in  Imposing  the 
tax  wa<i  employed.    Tbe  question  submitted 


to  the  people  and  upon  which  th^  voted 
was,  "Do  yon  approve  of  empowering  the 
Legislature  to  Impose  taxes,  not  only  upon 
polls  and  estates,  but  also  upon  other  classes 
of  property,  Including  franchises  and  proper- 
ty when  passing  by  will  or  inheritance,  as 
proposed  In  the  amendment  to  the  Consti- 
tution?" This  proposition  having  been  adopt- 
ed by  the  requisite  constitutional  majority. 
It  Is  Impossible  seriously  to  maintain  that 
it  was  not  intended  to  so  amend  the  Oonsti- 
tution  as  to  permit  the  taxation  of  "property 
when  passing  by  will  or  Inheritance." 

The  only  position  left  Is  that,  though  the 
people  Intended  to  so  amend  tbe  instrument 
which  evidenced  their  governmental  agree- 
ment, they  failed  to  express  their  purpose 
because  they  omitted  to  negative  in  express 
terms  in  this  particular  the  general  Intent 
of  tbe  document  "The  rule  that  tbe  general 
Intent  appearing  shall  control  the  particular 
Intent  must  sometimes  give  way,  and  effect 
be  given  to  a  particular  intent  plainly  ex- 
pressed In  one  part  of  the  Constitution, 
though  apparently  exposed  to  a  general  in- 
tent deduced  from  other  parts.  •  •  •  The 
people  having  voluntarily  agreed  with  each 
other  to  form  themselves  into  a  body  politic, 
the  legal  meaning  of  the  written  agreement 
is  their  intention  and  understanding  shown 
by  competent  evidence."  State  v.  Express 
Co.,  60  N.  H.  210,  235,  255.  Of  their  meaning 
the  evidence  leaves  no  room  for  doubt  Arti- 
cle 6,  as  it  stood  before  the  amendment — 
"And,  while  the  public  charges  of  govern- 
ment or  any  part  thereof  shall  be  assessed 
on  polls  and  estates  In  the  manner  that  has 
been  heretofore  practiced,  in  order  that  such 
assessments  may  be  made  with  equality  there 
shall  be  a  valuation  of  the  estates  within 
the  state  taken  anew  once  In  every  five  years, 
at  least,  and  as  much  oftener  as  the  general 
court  shall  order" — ^wbile  assuming  that  only 
polls  and  estates  were  proper  subjects  of 
taxation,  was  intended  to  secure  proportional 
assessments  by  requiring  frequent  revalua- 
tions. The  main  purpose  of  the  amended 
article  Is  to  declare  the  subjects  of  taxation. 
Logically,  In  its  main  purpose,  article  6 
might  now  perhaps  more  properly  stand  as 
an  addition  to  article  5,  devoted  to  an  nu- 
meration of  powers  granted  to  the  general 
court.  But  the  mere  position  of  the  clause 
Is  not  decisive  of  its  meaning.  If  any  sub- 
ject or  method  of  taxation  specifically  per- 
mitted cannot  conform  to  some  other  condition 
of  the  Constitution,  the  reasonable  conclusion 
Is  that  tbe  particular  condition  was  not  un- 
derstood to  apply  to  the  special  method,  not 
that  It  was  Intended  that  no  effect  should  be 
given  to  the  express  language.  Conceding 
that  an  Inheritance  tax  Is  necessarily  dlspro- 
portlonal,  that  it  is  unequal  in  its  lack  of 
proportion,  and  that  It  Is  impossible  to  lay  a 
proportional  tax  upon  property  upon  the 
occasion  of  death.  It  cannot  have  been  under- 
stood that  such  Impossibility  would  defeat  the 
I  express  power  to  lay  such  a  tax,  but  it  must 
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follow  that  the  express  authority  to  impose 
such  a  tax  is  an  authority  to  disregard  the 
general  rule  of  proportion  so  far  as  Is 
necessary  to  exercise  the  power.  Poll  taxes 
are  recognized  In  the  Constitution  and  have 
been  Imposed  since  before  its  adoption.  They 
are  not  proportional ;  that  is,  the  amount 
of  the  tax  has  no  reference  to  the  ability 
of  the  taxpayer  to  make  payment  Amoskeag 
Mfg.  Co.  V.  Manchester,  70  N.  H.  336,  346, 
47  Atl.  74.  Poll  taxes  are  constitutional  be- 
cause recognized  by  the  Constitution,  and 
bare  never  been  understood  to  be  unconsti- 
tutional by  their  lack  of  proportion  to  the 
ability  to  pay.  There  is  no  more  reason  to 
conclude  that  the  power  to  impose  an  in- 
heritance tax,  expressly  giren.  Is  abrogated 
by  a  necessary  lack  of  proportion  also  at- 
taching to  such  a  tax.  Neither  is  it  neces- 
sary to  conclude,  because  by  amendment  an 
additional  dlsproportional  tax  has  been  au- 
thorized, that  It  was  intended  to  abrogate 
the  fundamental  rule  of  equal  rights  or  the 
general  rules  of  equality  and  proportion  as 
to  other  taxes.  All  taxes  that  can  be  made 
proportional  must  be  so  assessed.  The  im- 
possibility of  assessing  an  inheritance  tax 
In  proportion  permits  such  a  tax  to  be  other- 
wise laid.  If  to  the  words  authorizing  the 
imposition  of  inheritance  taxes  a  clause  had 
been  added.  In  substance,  "Without  regard 
to  the  rule  of  proportion  otherwise  required 
In  taxation,"  such  clause  would  have  furnish- 
ed evidence  of  the  constitutional  Intent ;  but, 
the  meaning  being  clear  from  competent  evi- 
dence, the  purpose  la  equally  as  certain  and 
well  established  as  it  would  have  been  by 
the  use  of  such  language.  The  purpose  to 
authorize  such  a  tax  being  clear,  the  intent 
to  avoid  any  existing  provision  contrary 
thereto  follows.  It  is  the  ordinary  rule  that 
a  condition  repugnant  to  a  grant  is  void 
because  it  cannot  be  inferred  it  was  intended 
to  make  a  useless  grant  It  is  not  probable 
that  It  was  intended  to  grant  the  power  and 
at  the  same  time  to  affix  a  condition  render- 
ing Its  exercise  impossible.  But,  although 
the  power  to  impose  an  inheritance  tax  is 
clear.  It  must  be  exercised  so  far  as  possible 
In  accordance  with  all  other  provisions  of 
the  Constitution.  It  must  be  an  equal  tax 
In  the  sense  that  it  must  affect  all  persons 
equally.  In  the  present  l&v  all  property 
taxed  Is  taxed  at  the  same  rate,  and  the 
difficulty  found  In  some  cases  with  exemp- 
tions of  a  certain  amount  of  property  and 
with  a  tax  varying  according  to  the  amount 
of  property  does  not  appear.  But  it  is  claim- 
ed that  the  tax  is  unequal  In  that  it  is  not 
assessed  upon  all  property  passing  by  will  or 
Inheritance.  In  Minnesota,  under  a  consti- 
tutional provision  authorizing  the  taxation 
of  all  Inheritances,  this  was  considered  to  be 
a  fatal  objection.  Drew  v.  Tlfft  79  Minn. 
175,  81  N.  W.  839,  47  L.  B.  A.  525,  79  Am.  St 
Rep.  446;  State  v.  Bazllle,  87  Minn.  500,  92  N. 
W.  415,  04  Am.  St  Bep.  718.  But  the  equality 
of  the  Constitution  Is  an  equality  of  right. 


not  of  enjoymoit  State  ▼.  Aldrlch.  70  K.  B. 
391,  47  Atl.  602,  85  Am.  St  Rep.  631 ;  State 
v.  Dow,  70  N.  H.  286,  47  AU.  734,  53  Ij.  B. 
A.  314.  "A  law  that  confers  equal  rights  on 
all  citizens  of  the  state,  or  subjects  them 
to  equal  burdens,  *  *  *  is  an  equal 
law."  State  v.  Griffin,  68  N.  H.  1,  29,  30, 
89  Atl.  260,  41  L.  R.  A.  177,  76  Am.  St  Bep. 
139.  Whether  the  tax  is  considered  as  an 
impairment  of  the  right  of  property  by  in- 
cumbering the  right  to  dispose  of  it  at  death 
or  aa  a  tax  upon  the  privilege  of  succeeding 
to  property  at  the  death  of  the  owner,  it 
affects  all  citizens  allka  All  who  own  prop- 
erty have  the  same  privilege  of  disposing  of 
It  free  from  any  incumbrance,  and  the  right 
of  all  to  pass  It  to  those  not  within  the  ex- 
ception is  subject  to  the  same  imposition. 
Similarly,  all  have  an  equal  right  to  inherit 
If  within  the  exception,  and  are  equally 
chargeable  If  not 

In  Curry  v.  Spencer,  61  N.  H.  624,  631, 
632,  60  Am.  Bep.  337,  It  was  urged  that  the 
similar  statute  (Gen.  Laws,  c,  64;  Laws 
1879,  p.  369,  c.  57,  S  16)  could  be  upheld  as 
a  means  of  distributing  the  expense  of  main- 
taining probate  courts;  but  the  contention 
was  overruled  upon  the  ground  that,  If  the 
law  was  to  be  regarded  as  imposing  taxes 
solely  for  this  purpose,  it  was  unequal,  be- 
cause some  estates  were  required  to  eon- 
tribute  toward  this  expense  while  others 
were  not  As  a  law  solely  for  such  purpose, 
the  law  was  unequal  because  the  right  then 
in  question  was  the  right  to  the  privileges  of 
the  probate  court  for  purposes  of  adminis- 
tration. If  one  estate  was  entitled  to  be 
there  settled  without  payment  of  fee,  aU 
were.  State  v.  Gorman,  40  Minn.  232,  41  N. 
W.  948,  2  L.  E.  A.  701.  In  view  of  the 
change  of  the  Constitution,  it  is  unnecessary 
to  consider  whether  the  present  statute 
could  be  sustained  upon  the  ground  of  con- 
tribution for  probate  expense. 

There  are  good  reasons  why  the  passing  of 
property  to  near  relatives,  or  the  gift,  of  it 
to  charitable  purposes  or  directly  to  the 
public,  should  not  be  subject  to  an  exaction 
by  the  state.  Minot  v.  Wlnthrop,  162  Mass. 
113,  123,  38  N.  E.  512,  26  L.  E.  A.  25»;  Nunne- 
macher  T.  State  (Wis.)  108  N.  W.  627,  637. 
The  rule  in  this  state  has  been  that  only  such 
property  was  to  be  taxed  as  was  included 
In  the  description  of  the  property  required 
to  be  taxed.  The  reasonable  exemption  of 
certain  classes  of  property  by  express  lan- 
guage, or  by  Its  omission  from  the  descrip- 
tion of  the  property  required  to  be  taxed, 
has  not,  in  the  practical  construction  given  to 
the  Constitution  ever  since  its  adoption,  been 
considered  to  affect  the  validity  of  the  tax 
upon  other  property.  Brewster  v.  Hough.  10 
N.  H.  138,  142;  Phillips  Academy  v.  Ebceter. 
58  N.  H.  306,  42  Am.  Bep.  589;  Opinion  of 
the  Court,  58  N.  H.  623;  Opinion  of  tbe  Jus- 
tices, 70  N.  H.  642,  60  AtL  329.  The  exemp- 
tion does  not  render  the  assessment  unrea- 
sonable, and  it  is  not  suggested  that  on  any 
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other  groond  the  statute  Tlolates  that  re- 
qnlrement  of  the  Oonstltntlon.  As  the  as- 
sessment In  question  la  neither  unequal  nor 
unreasonable,  and  as  Its  disproportion  to  the 
taxation  of  other  property,  Inherent  In  the 
tax  Itself,  must  have  been  contemplated  by 
the  people  to  their  special  authorization  of 
this  tax,  the  conclusion  Is  that  so  far  as  the 
question  Is  determined  by  the  power  of  the 
Legislature  to  enact  a  collateral  Inheritance 
tax  law  the  tax  Imjwsed  under  chapter  40,  p. 
432,  Laws  1905,  IB  valid,  and  the  executor 
Is  advised  to  make  payment  In  conformity 
thereto.  For  the  purpose  of  obtaining  a  de- 
cision of  the  question,  all  objections  to  the 
form  of  the  proceeding  are  waived. 
Case  discharged.    AH  concurred. 


TRAFTON  ▼.  OSGOOD. 

(Supreme  Court  of  New  Hampshire.    Hillsbor- 
ough.   Dec  4,  1906.) 

1.  ApfeaI/— Akerdmekt  of  Biu^-Excbftion. 

Allowing  plaiDtiff  to  amend  her  bill  to 
remove  clond,  by  stating  a  larger  amount  than 
that  alleged  therein  as  the  amount  she  paid  for 
the  property,  is  not  subject  to  exception. 

[Ei  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  2,  Appeal  and  Error,  f  706.] 

2.  WrriTESSES  —  Cohfeterot  —  Admission 
OF  Pebjurt. 

Under  Pnb.  St.  1901,  c.  224,  f  26,  pro- 
viding that  one  shall  not  be  incomi>etent  to 
testify  because  of  a  conviction  of  an  infamous 
crime,  but  that  this  may  be  used  to  affect  bis 
credit,  plaintiff,  even  if  admitting  perjury  at 
a  former  hearing,  is  not  incompetent  on  that  ac- 
count. 

(Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  {  109.] 

8.  Appeai/— Questions  Raised  bt  Kxckptior. 
The  effect  of  the  evidence  tending  to  show 
that  plaintiff's  claims  and  testimony  were  dif- 
ferent on  a  former  hearing  is  not  raised  by 
eireptiona  to  allowance  of  amendment  of  the 
bill,  to  admission  of  her  testimony,  or  to  her 
competency  as  a  witness. 

Transferred  from  Superior  Court;  Peaslee, 
Judge. 

Suit  by  Josephine  S.  Trafton  against  Ma. 
ty  C.  Osgood,  executrix.  Defendant  excepted 
to  adverse  rulings.     Exceptions  overruled.   . 

The  defendant  claimed  title  by  virtue  of  a 
levy  against  one  Tnttle.  While  the  levy  was 
in  progress,  the  plaintiff  brought  a  bill  to 
enjoin  the  same,  which,  upon  hearing,  was 
dismissed  without  prejudice.  Two  lots  were 
involved.  At  the  hearing  upon  the  bill  for 
an  taijunctlim,  the  plaintiff  testified,  among 
other  things,  that  she  purchased  the  lots  of 
Tnttle,  and  that  at  that  time  there  was  a 
house  partially  erected  on  each  lot;  that 
she  mortgaged  one  house  and  lot  for  $1,400. 
and  the  other  for  $2,600,  and  with  the  mon- 
<7  so  obtained  she  In  each  instance  paid  a 


balance  due  on  the  purchase  and  the  cost 
of  completing  the  house.  In  the  present  bill 
it  was  alleged  that  the  plaintiff  paid  for  the 
property  In  the  same  way  and  in  the  same 
amounts  as  she  bad  testified  at  the  former 
hearing.  At  the  trial  In  this  case  she  of- 
fered to  testify  that  the  property  cost  a 
large  sum  in  addition  to  $1,400,  and  $2,600, 
as  It  In  fact  did,  and  that  she  paid  the 
additional  amount  from  money  which  she 
borrowed,  or  earned  and  saved.  The  de- 
fendant objected  that  her  allegation  in  the 
bill  was  of  the  smaller  sum.  The  plaintiff's 
motion  to  amend  the  bill  by  Inserting  the  lar- 
ger sum  was  granted,  and  her  testimony  as 
to  the  cost  was  admitted  In  evidence,  to  all 
of  which  the  defendant  excepted. 

Charles  A.  Perkins,  for  plaintiff.  Alpheus 
G.  Osgood  and  Almon  F.  Burbank,  for  de- 
fendant. 

PARSONS,  G.  J.  The  allowance  of  the 
amendment  to  the  plalntilTs  statement  of 
her  case  in  the  bill  is  not  subject  to  excep- 
tion. The  question  of  Justice  Involved  Is  one 
of  fact  Objection  to  the  decision  of  the  fact 
by  the  superior  court  does  not  present  any 
question  for  consideration  here. 

If  the  plaintiff  had  admitted  that  she  com- 
mitted perjury  at  the  former  hearing,  such 
an  admission  would  not  prevent  her  testify- 
ing to  the  truth  when  again  called  as  a  wit- 
ness to  the  matter.  Such  fact,  if  admitted  or 
proved,  would  have  affected  the  credibility, 
not  thp  competency,  of  her  testimony.  Pub. 
St  1901,  c.  224,  S  26;  Wilson  v.  Russell,  61 
N.  H.  354;  Demerltt  v.  Miles,  22  N.  H.  523, 
628;  People  v.  O-Nell,  109  N.  Y.  251,  266,  18 
N.  E.  68.  So  far  as  Behr  v.  Insurance  Co. 
(G.  C.)  4  Fed.  857,  cited  by  the  defendant, 
tends  to  support  the  objection  urged  against 
the  plaintiff's  testimony,  the  holding  appears 
to  be  made  In  deference  to  a  peculiarity  of 
the  law  of  Tmnessee  which  the  opinion  con- 
cedes is  not  the  rule  elsewhere.  Id.  368;  1 
6r.  Ev.  {  210;  1  Wig.  Ev.  S  525  et  seq.  The 
evidence  excepted  to  was  competent  The 
effect  of  the  evidence,  tending  to  show  that 
the  plaintifTs  claims  and  testimony  upon  a 
former  occasion  differed  from  or  were  in- 
consistent with  her  claims  and  testimony  In 
this  case.  Is  a  question  not  rals«d  by  the  ex- 
ceptions taken  to  the  allowance  of  the  amend- 
ment, to  the  admissibility  of  her  testimony 
as  now  given,  or  to  her  competency  as  a  wit- 
ness. It  must  be  assumed  that  the  whole 
evidence  presented  matter  properly  for  the 
Jury,  and  that  It  was  submitted  to  them  with 
correct  Instructions  as  to  the  legal  effect  of 
the  facts  of  which  there  was  proof;  no  ex- 
ception having  been  taken  on  either  point 

Exceptions  overruled.    All  concurred. 
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REGENTS  OP  UNIVERSITY  OF  MART- 
LAND  V.  TRUSTEES  OF  CALVARY  M.  E. 
CHURCH  SOUTH  IN  CITY  OF  BALTI- 
MORE. 

(Court  of  Appeals  of  Maryland.    Dec.  21,  1906.) 

1.  Reliqiods  Societies  —  Convetanceb  or 
Land. 

Under  Declaration  of  Riehts,  art.  38,  pro- 
viding that  ever^  sale  of  land  to  any  religious 
denomination  without  the  prior  or  subsequent 
sanction  of  the  Legislature  shall  be  void,  except 
any  sale  of  land  not  exceeding  five  acres  for  a 
church,  meetinghouse,  or  other  house  of  wor- 
ship or  parsonage,  or  for  a  burying  ground,  a 
deed  of  less  than  five  acres  to  the  trustees  of  a 
church,  not  sanctioned  by  the  Legislature,  and 
not  showing  that  it  was  for  any  of  the  pur- 
poses named  in  the  exception,  was  absolutely 
void. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Religious  Societies,  {  105.] 

2.  Advebbe  Possession— Evidence. 

Where  the  trustees  of  a  church  went  into 
possession  of  land  conveyed  to  them  by  a  void 
deed  and  remained  in  undisputed  possession  for 
over  20  years,  thev  acquired  good  title  which 
a  purchaser  from  tnem  was  bound  to  accept. 

Appeal  from  Circuit  Conrt  of  Baltimore 
City;   Henry  Stockbrldge,  Judge. 

Bill  by  the  trustees  of  the  Calvary  Metho- 
dist Episcopal  Church  South,  in  the  city  of 
Baltimore,  against  the  Regents  of  tlie  Uni- 
versity of  Maryland.  From  a  decree  in  favor 
of  the  complainants,  defendants  appeal.  Af- 
firmed. 

Argued  before  McSHERBY,  C.  J.,  and 
BOYD,  PBAROB,  SCHMUCKER,  JONES, 
and  BURKE,  JJ. 

S.  Johnson  Poe,  for  appellant,  C.  M.  Arm- 
strong, for  appellee. 

McSHERRY.  O.  J.  Under  a  bill  of  com- 
plaint filed  by  the  trustees  of  the  Calvary 
Methodist  Episcopal  Church  South  against 
the  Regents  of  the  University  of  Maryland,  in 
the  circuit  court  of  Baltimore  City,  the  spe- 
cific performance  of  a  contract  tor  the  sale 
of  certain  leasehold  property  was  sought 
The  execution  of  the  contract  was  admitted 
and  its  terms  are  definite  and  clear.  The 
purchaser,  the  University  of  Maryland,  de- 
clined to  pay  the  installments  of  purchase 
money  now  due,  solely  because  of  a  sup- 
posed defect  in  the  title  of  the  vendor,  the 
trustees  of  the  Calvary  Church.  The  sin- 
gle inquiry  in  the  case  concerns  the  title  of 
the  vendor.  That  title  as  it  now  stands  on 
the  land  records  of  Baltimore  City  is  as  fol- 
lows: (1)  A  lease  dated  February  2,  1880, 
and  duly  recorded  amongst  said  land  rec- 
ords and  made  by  Joseph  O.  Shipley  to 
Levin  Freeman.  (2)  A  deed  from  Charles 
Shipley  and  Thomas  J.  Magruder  to  the 
trustees  of  the  Calvary  Methodist  Episcopal 
Church  dated  July  1,  1881,  in  which  deed  it 
Is  recited  that  the  parcel  of  ground  Is  the 
same  that  was  assigned  by  Levin  Freeman  to 
said  Charles  Shipley  and  Tliomas  J.  Magru- 
der as  joint  tenants  by  deed  dated  February 


2,  1880,  and  left  for  record  among  the  land 
records  of  Baltimore  City  prior  to  the  execu- 
tion of  the  deed  of  July  1,  1881.  (3)  A  deed 
from  James  B.  F'reeman,  administrator  of 
Levin  Freeman,  to  the  trustees  of  Calvary 
Church,  dated  February  5,  1006,  which  deed 
was  sanctioned  by  chapter  706.  p.  1156, 
Acts  Assembly  1906.  The  deed  from  Shipley 
and  Magruder  to  the  trustees  of  Calvary 
Church  has  never  received  the  sanction  of 
the  Legislature.  No  assignment  from  Levin 
FYeeman  to  Charles  Shipley  and  Thomas  J. 
Magruder,  as  Joint  tenants,  can  be  found 
among  the  land  records  of  the  city,  and 
neither  any  member  of  the  respective  fam- 
ilies of  said  Shipley,  Magruder,  and  Levin 
Freeman,  nor  the  present  representatives  of 
any  of  them  have  any  knowledge  of  any  con- 
veyance by  Levin  Freeman  of  said  leasehold 
property  to  Shipley  and  Magruder,  or  to  any 
one,  and  no  person  can  be  found  who  has 
any  knowledge  that  any  conveyance  of  said 
leasehold  property  was  ever  executed  except 
from  the  declaration  In  said  deed  that  the 
property  conveyed  by  it  was  the  same  as 
that  conv^ed  to  said  Shipley  and  Magruder, 
as  joint  tenants,  by  Levin  Freeman.  There 
Is  a  break  in  the  chain  of  the  record  title. 
There  is  no  conveyance  of  record  from  Free- 
man to  Shipley  and  Magruder,  and  if  the 
latter  required  no  title  from  Freeman  they 
could  assign  none  by  the  deed  of  July,  1881. 
to  the  trustees  of  Calvary  Church.  This 
last-named  deed,  though  It  conveyed  no  legal 
title,  because  the  grantors,  as  disclosed  by 
the  records,  bad  none  to  convey,  contained, 
nevertheless,  a  recital  that  such  a  deed  had 
been  executed  and  delivered,  and  ttiat  re- 
cital might  be  sufficient  notice  that  such  a 
deed  did  exist  to  put  a  purchaser  on  inquiry 
as  to  the  rights  of  Shipley  and  Magruder  if 
the  limitations  in  their  deed  of  1881  are 
effective  and  valid.  With  that  outstanding 
notice  on  the  land  records  unqualified  by  the 
facts  which  evidenced  an  adverse  possession, 
a  purchaser  could  not  be  expected  to  admit 
that  the  deed  from  Freeman's  administra- 
tor in  1906  assigned  a  title  to  the  trustees, 
which  could  not  be  questioned  by  the  legal 
representatives  of  Sbipley  or  Magruder.  If, 
on  the  other  hand,  the  deed  from  Shipley 
and  Magruder  is  void  because  It  conflicts 
with  the  organic  law  of  the  state,  then  its 
limitations  are  likewise  nugatory,  and, 
though  the  grantee  named  therein  entered 
under  it,  that  grantee — the  trustees  of  Cal- 
vary Church — may  have.  In  virtue  of  an  ad- 
verse possession,  a  marketable  title  to  the 
property.  This  brings  us  to  an  examinatlou 
of  the  deed  of  July,  1881.  By  that  deed,  for 
the  consideration  therein  set  forth,  Sbipley 
and  Magruder  on  July  1,  1881,  granted  and 
assigned  onto  tlie  trustees  of  the  Calvary 
Church,  a  religions  body  corporate,  chartered 
as  sucb  under  Act  1868,  p.  911,  c.  471,  the 
lot  or  parcel  of  ground  now  involved  in  this 
controversy,  "subject  to  the  payment  of  the 
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annual  rent"  therein  named,  "to  bare  and  to 
hold  the  Bald  described  lot  unto  and  to  the 
use  of  the  trusteea  of  the  Calvary  Methodist 
Episcopal  Church  South  In  the  city  of  Bal- 
timore, Its  snccessom  and  assigns.  •  •  • 
It  is  hereby  understood  and  provided  that  in 
case  said  property  should  be  diverted  by  any 
means  whatsoever  from  the  uses  and  pur- 
poses of  the  Methodist  Episcopal  Church 
SoQth  by  said  trustees,  their  successors  or 
assigns,  then  it  sliall  be  deemed  forfeited  and 
diverted  and  shall  immediately  vest  in  the 
said  Charles  Shipley  or  his  personal  repre- 
sentatives and  held  by  blm  or  them  free, 
clear  and  discharged  from  all  incumbrances 
whatsoever  except  the  leasehold  Interest  now 
thereout  issuing." 

Now,  it  will  be  observed  that  the  deed  no- 
where declares  that  the  land  is  to  be 
used  for  a  "church,  meetinghouse,  or  other 
iMUse  of  worship,  or  parsonage,  or  for  a 
burying  ground."  It  is  quite  apparent  from 
the  outlines  of  the  description  that  the  quan- 
tity of  land  is  less  than  five  acres.  No  prior 
or  subsequent  sanction  was  given  by  the 
General  Assembly  to  this  sale  or  grant.  Un- 
der these  conditions  by  the  express  terms 
of  article  38  of  the  Declaration  of  Eights  the 
deed  Is  absolutely  void.  That  article  pro- 
Tides:  "That  every  •  •  •  sale  •  •  * 
of  land  to  any  •  •  *  religious  sect,  order 
or  denomination,  or  to  or  for  the  support, 
use  or  benefit  of  •  •  •  any  religious  sect, 
order  or  denomination,  without  the  prior  or 
subsequent  sanction  of  the  Legislature,  shall 
be  void;  except  always,  any  sale  *  •  • 
of  land,  not  exceeding  five  acres,  for  a 
church,  meetinghouse  or  other  house  of  wor- 
ship, or  parsonage,  or  for  a  burying  ground 
•  •  •  or  such  sale  shall  be  void."  This 
provision  of  the  Declaration  of  Rights  was 
interpreted  In  Grove  et  al.  v.  Trustees,  etc., 
33  Md.  4S1.  It  appeared  In  that  case  that 
John  Eager  Howard  In  1787  conveyed  a  par- 
cel of  land — less  than  two  acres — ^to  trustees 
for  the  use  of  a  religious  society.  The  deed 
did  not  express  that  the  land  was  "for  a 
church,  meeting,  or  other  house  of  worship," 
or,  "for  a  burying  ground";  nor  did  It  declare 
that  the  land  should  "be  Improved,  enjoyed  or 
used  only  for  such  purposes";  and  it  was  not 
averred  or  shown  that  there  bad  been  any 
assent  of  the  Legislature  to  the  grant.  The 
society  remained  in  possession  of  the  land, 
using  it  as  a  burying  groimd,  until  1S06,  when 
Mr.  Howard  made  another  deed  conveying 
the  same  property  to  other  trustees  for  the 
use  of  the  same  religious  society,  and  defin- 
ing more  accurately  the  purposes  of  the 
trust.  It  was  held  by  the  cotirt:  First,  that 
the  deed  of  1787  was  In  contravention  of  the 
thirty-fourth  article  of  the  Declaration  of 
Rights  then  in  force,  and  was  consequently 
void — the  same  article  being  designated  as 
38  in  the  present  Declaration  of  Rights.  Sec- 
ondly, that  the  original  grantor  had  the  right 
to  treat  the  deed  of  1787  as  defective  and 


void,  and  to  execute  the  deed  of  1806.  which 
therefore  became  the  first  valid  and  effective 
grant  In  the  course  of  the  judgment  de- 
livered through  Judge  Miller  It  was  said  of 
the  deed  of  1787:  "Upon  Its  face,  ttiis  deed 
Is  In  direct  contravention  of  the  thirty- 
fourth  article  of  the  then  Declaration  of 
Rights.  It  Is  a  conveyance  of  land  in  trust 
for  a  religious  sect,  order,  or  denomination, 
and,  though  not  exceeding  two  acres,  yet  tbe 
deed  does  not  express  that  It  Is  for  a  church, 
meeting,  or  other  house  of  worship,  or  for  a 
burying  ground,  nor  does  It  declare  that  the 
land  'shall  be  Improved,  enjoyed,  or  used  on- 
ly for  such  purposes.'  No  assent  of  the  Leg- 
islature thereto  is  averred,  nor  does  any 
such  assent  appear  ever  to  have  been  given. 
Such  a  conveyance  the  article  referred  to  de- 
clares shall  be  void,  and  the  courts  have 
uniformly  enforced  like  provisions  in  all  the 
Declaration  of  Rights  under  the  several  Con- 
stitutions of  the  state.  •  •  •  That  being 
the  law  as  to  the  validity  of  this  conveyance, 
the  original  grantor,  in  our  opinion,  had  tbe 
right  to  treat  it  as  defective  and  void,  and  to 
execute  the  d^ed  of  the  17th  of  November, 
1806,  which  therefore  became  the  first  valid 
and  ^ective  grant,  and  must  operate  as 
such,  and  not  as  a  mere  afiSrmance  of  the 
deed  of  1787."  Affirmed  in  Trustees  Zlon 
Church  ▼.  Himen,  84  Md.  170,  35  Aa  9.  It 
cannot  be  doubted,  then,  that  the  deed  from 
Shipley  and  Magruder  is  utterly  void,  and 
It  conveyed  no  title  to  the  trustees  of  Cal- 
vary Church.  If  It  was  void,  the  reserva- 
tions and  limitations  contained  In  it  are 
equally  ineffective,  and  are  not  binding  on 
the  trustees.  The  deed  being  void,  every 
part  of  it  falls. 

The  deed  of  July  1,  '1881,  being  void  and 
all  of  Its  provisions  being  consequently  nuga- 
tory, what  was  the  effect  of  the  entry  under 
it  by  the  trustees  Into  possession  of-  tbe 
property?  That  question  has  been  answered 
in  Gump  V.  SiWey,  79  Md.  165,  28  Atl.  977, 
and  In  Trustees  Zion  Church  v.  Hllken,  84 
Md.  170,  35  Atl.  9.  In  both  of  those  cases 
it  was  held  that,  although  a  conveyance  of 
property  to  trustees  of  a  church  be  void  be- 
cause In  contravention  of  the  Declaration  of 
Rights,  yet  entry  by  the  grantee  Into  posses- 
sion thereunder,  and  continuance  of  such  pos- 
session for  20  years,  perfected  the  title 
against  all  persons  not  under  legal  disabili- 
ties. In  tbe  first  of  tbe  two  cases  Just  above 
cited,  this  court,  speaking  through  Judge 
Bryan,  said:  "If  the  decision  In  Grove  et 
al.  v.  Trustees  of  tbe  Disciples,  etc.,  33  Md. 
451,  Is  to  be  construed  as  establishing  the 
right  of  a  grantor  who  had  received  full  and 
valuable  considerations,  to  vacate  bis  deed,  be- 
cause It  did  not  express  on  Its  face  the  law- 
ful purpose  for  which  the  property  was 
bought,  this  right  vested  In  Jourdan  (who 
was  the  grantor)  as  soon  as  he  had  delivered 
the  deed.  Consequently  the  statute  of  limi- 
tations commenced  running  against  blm  on 
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that  7617  day  and  has  been  rmuilng  for 
more  than  00  years.  The  deed,  even  if  void, 
could  not  be  less  than  color  of  title,  and  the 
entry  under  It  would  constitute  adverse  pos- 
session to  the  extent  of  the  boundaries  con- 
tained !n  It,  and  a  continuance  of  this  pos- 
session for  20  years  would  perfect  the  title 
against  all  persons  not  under  legal  disabili- 
ties." It  is  conceded  that  the  grantee  in  the 
deed  from  Shipley  and  Magruder  entered,  im- 
mediately upon  the  delivery  of  the  deed,  into 
possession  of  the  property  described  in  that 
conveyance  and  has  ever  since  held  exclusive 
possession  thereof.  If  Freeman  ever  exe- 
cuted and  delivered  to  Shipley  and  Magruder 
the  deed  referred  to  by  them  in  their  con- 
veyance to  the  trustees  of  Calvary  Church, 
Shipley  and  Magruder  were  joint  tenants, 
and,  upon  the  death  of  Magruder  in  1S92, 
whatever  rights  he  then  had  In  the  property 
survived  to  Shipley.  From  the  moment  in 
1881  that  the  trustees  entered  into  posses- 
sion of  this  property  up  until  the  death  of 
Magruder  In  1892,  Shipley  and  Magruder, 
as  Joint  tenants,  could  have  instituted  an  ac- 
tion of  ejectment  for  the  recovery  of  posses- 
sion, since  the  deed  of  1881  was  wholly  void. 
Upon  the  death  of  Magruder  in  1892,  Shipley, 
as  surviving  joint  tenant,  could  have  main- 
tained an  action  of  ejectment  up  until  July 
1,  1901,  but  on  that  date  the  bar  of  the 
statute  of  limitations  became  absolute.  Ship- 
ley died  in  1904.  At  the  time  of  his  death 
the  statute  presented  an  insuperable  bar  to 
his  right  to  recover  possession,  and  all  per- 
sons claiming  under  blm  or  under  Magruder 
are  forever  barred.  The  adverse  and  ex- 
clusive possession  of  the  trustees  for  more 
than  20  years  gives  them  a  title  which  is 
good  and  marketable.  The  statute  has  long 
since  become  a  complete  bar  to  all  pre- 
tensions derivable  from  whatever  title  Sblp- 
I^  and  Magruder  may  have  had.  Lur- 
man  and  Fowler,  Trustees,  v.  Hubner,  75 
Md.  272,  23  Atl.  646.  This  conclusion  is 
reached  after  assuming  that  Freeman  con- 


veyed the  property  to  Shipley  and  Magmd^, 
though  there  is  no  evidence  of  such  a  con- 
veyance save  the  recital  in  the  deed  from 
Shipley  and  Magruder  to  the  trustees.  Upon 
the  basis  of  that  assumption,  we  hold  the 
title  of  the  trustees  to  be  good.  But  sup- 
pose there  never  had  been  such  a  convey- 
ance by  Freeman  to  Shipley  and  Magmder, 
and  that  the  recital  of  such  a  conveyance 
is  erroneous,  then  the  title  of  the  trustees  is 
equally  unassailable.  And  It  is  unassailable 
because,  if  the  title  remained  in  Freeman, 
as  it  did  until  a  deed  executed  by  him  was 
delivered  and  recorded  (Nickel  v.  Brown, 
75  Md.  172,  23  Atl.  736),  then  no  title  passed 
to  Shipley  and  Magruder  because  no  deed  to 
them  was  ever  recorded,  and  the  deed  of 
February  6,  1906,  from  Freeman's  admin- 
istrator to  the  trustees,  having  been  sanc- 
tioned by  the  General  Assembly,  as  pre- 
viously mentioned,  vested  a  perfect  title  in  the 
trustees,  which  they  may  convey  to  the  pur- 
chaser. In  either  of  these  two  aspects  of 
the  case  the  title  which  the  purchaser  will 
secure  will  be  free  from  imperfections. 
Whatever  notice  of  an  outstanding  title  in 
Shipley  and  Magmder  the  recital  in  their 
deed  to  the  trustees  might  Impart  to  a  pur- 
chaser, that  notice  can  be  of  no  avail  as 
affecting  the  purchaser's  title,  since  the  ad- 
verse, continuous,  and  exclusive  possession 
by  the  trustees  for  more  than  20  years, 
under  the  conditions  named,  completely  and 
effectually  bars  any  and  ail  pretensions 
which  the  representatives  of  those  parties 
might  set  up  or  assert 

We  agree  with  the  decision  of  the  cir- 
cuit court  that  the  contract  should  be 
specifically  enforced,  because  we  have  no 
doubt  whatever  that  the  purchaser  will  get 
a  perfectly  good  title.  The  decree  appealed 
against  will  therefore  be  affirmed  iu  all  re- 
spects, including  the  requirement  as  to  the 
payment  of  interest 

Decree  afilrmed,  with  costs  above  and  be- 
low. 
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WAI/rZ  ▼.  PENNSYLVANIA  R.  00. 
(Supreme  Coart  ot  PennBylvania.    Jan.  7,  1907.) 

1.  FLEADIHQ— AlDKB    BY    VEBDICT. 

Where  a  father  sues  to  recover  for  the 
death  of  his  infant  son,  and  thereafter  the 
mother  is  added  as  party  plaintifC,  and  the 
court,  at  the  reqiwRt  of  defendant,  instructs  the 
jnT7  that,  if  they  find  for  plaintiff,  tbey  should 
state  in  their  verdict  that  such  damages  are 
for  the  full  compensation  of  both  parties,  and 
a  verdict  is  rendered  for  a  certain  sum  as  total 
damapia  for  the  death  of  tlieir  son,"  the  Judg- 
ment will  be  affirmed,  notwithstanding  the  fail- 
are  to  make  the  father  and  mother  plaintiffs 
when  anit  was  brought. 

2.  RAiuoAsa  —  IvjvBX    TO    Pebsor    Nsab 
Tback. 

Where  a  boy  is  killed  at  a  station  while 
standing  br  a  train  because  of  the  defective  con- 
dition of  a  locomotive  so  that  It  could  not  5e 
ttopi)ed  b7  the  engineer,  which  locomotive  was 
nsed  with  knowledge  on  the  part  of  defendant 
of  its  defective  condition,  defendant  is  liable  for 
his  deatlL 

TEd.  Note.— For  cases  in  noint,  see  Cent.  Dig. 
vol.  41,  Railroads,  {  1250.] 

Appeal  from  Court  of  Common  Pleas,  Cam- 
bria Coimty. 

Action  by  M.  C.  Waltz  against  the  Pennayl- 
Tanla  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    A£armed. 

Tbe  following  Is  the  opinion  of  Orlady, 
J.,  of  the  Superior  Court: 

"Tbe  plalntilTs  son,  aged  abont  15  years, 
was  killed  at  Cresson  Station  on  the  defend- 
ant's railroad  on  November  20,  1002,  about 
B  o'clo<^  In  tbe  evening.  It  Is  midlspnted 
that  tbe  Union  News  Company,  nnder  an  ar- 
rangement with  tbe  defendant,  bad  a  booth 
or  stand,  for  the  sale  of  papers,  periodicals, 
etc.,  on  tbe  platform  of  Cresson  Station,  and 
received  its  snpplles  at  that  point  by  baggage 
car  service,  the  goods  being  delivered  at  the 
car  Aoor  to  the  employes  of  the  Union  News 
Company,  and  by  them  taken  to  tbe  bootb. 
John  F.  Parrlsb  was  tbe  local  agent  of  tbe 
Union  News  Company,  and,  as  a  personal 
enterprise,  operated  a  small  business  in  the 
name  of  tbe  Cresson  News  Company,  by  de- 
livering papers,  magazines,  etc.,  in  Cresson, 
at  points  away  from  tbe  station.  Henry 
Waltz  was  employed  by  Parrlsb  for  $2.50  a 
wedc  to  deliver  papers  received  at  the  bootb 
anrand  tbe  town,  and  to  perform  such  other 
work  as  be  was  directed.  On  November  20. 
Parrlab  was  obliged  to  go  away  from  Ores' 
son  tor  tbe  night,  and  requested  bis  father 
to  take  care  of  the  evening  business  at  tbe 
booth,  lock  It  up,  and  open  It  for  business  tbe 
next  mornings 

"The  morning  dally  papers  arrived  at  6 
and  8:30  o'clock  by  east  and  west  trains. 
Tbe  news  stand  was  generally  kept  opoi 
mtll  about  8  o'clock  p.  m.  On  this  evening, 
Parrisb,  tbe  father,  who  was  there  r^resent- 
ing  bis  son,  testified  as  follows:  'Q.  Did 
yon  see  Henry  Waltz  around  there?  A.  Yes, 
tit.  Q.  Where  was  he?  A.  Standing  at  tbe 
ontside  window;  I  was  inside.  Q.  What  was 
Henry  Waltz  doing  there?  A.  He  was  there 
65  A.— 26 


for  the  purpose  of  helping  that  evoilng. 
Q.  What  were  you  doing  there?  A.  I  was 
tending  to  tbe  news  stand  for  tbe  evening. 
Q.  What  was  Henry  doing?  A.  Well,  be  in- 
tended— bis  idea  was  to  bring  the  papers  from 
the  train,  as  the  train  pulled  in  there,  he  was 
to  bring  the  papers  to  tbe  stand  to  me.  That 
Is  what  be  was  there  for,  to  bring  the  papers 
up  to  the  stand.  Q.  You  were  In  charge  of 
tbe  news  stand  that  evening?  A.  Yes,  sir. 
Q.  Did  you  Invite  Henry  Waltz  down  there 
that  evening?  A.  Yes,  sir;  I  asked  bim  to 
belp  me  out  that  evening.  Q.  You  asked 
blm  to  come  down?  A.  Yes,  sir.  Q.  What 
were  John  Parrisb  and  Mr.  Waltz  talking 
about?  A.  About  newspapers.  Q.  What  was 
the  conversation?  A.  Mr.  Parrlsb  told  blm 
to  go  and  get  the  newspapers  when  tbe  train 
would  come  in  from  the  west.  He  was  to  get 
than  and  distribute  them  among  tbe  custom- 
ers. To  get  them  ready.  Q.  What  train  did 
he  look  for  the  papers  on?  A.  It  was  No. 
34  (a  passenger  train).' 

"Tbe  boy  was  standing  on  the  station  plat- 
form near  to  tbe  news  bootb,  with  baggage 
trucks  in  bis  immediate  vicinity  when,  as 
tbe  appellant  In  bis  blstory  of  tbe  case 
states,  "Tbe  accident  occurred  by  an  engine 
running  east  on  trade  No.  1,  wblle  the  pas- 
senger train  was  standing  on  track  No.  2, 
going  In  the  same  direction,  striking  a  bag- 
gage truck,  which  was  thrown  against  tbe 
deceased.'  This  engine  had  become  disabled 
while  hauling  a  train  of  cars  from  South 
Fork  eastward  and  was  obliged  to  leave  the 
train  at  Portage,  and  from  there  the  engineer 
reported  Its  defective  condition  to  the  super* 
intendent  of  the  division.  Orders  were  is- 
sued to  the  engineer  to  proceed  to  Altoona 
with  the  engine  and  tender  alone,  and,  while 
be  was  approaching  Cresson  Station,  owmg 
to  the  escaping  steam  which  filed  tbe  cab,  be 
was  unable  to  see  along  tbe  line  of  the  track 
and  distinguish  the  passenger  train  standing 
at  Cresson  Station.  When  quite  near  to  tbe 
station  he  endeavored  to  bring  his  engine 
to  a  standstill,  but  found  that  tbe  throttle 
would  not  work,  and  before  he  could  apply 
the  brakes  successfully,  the  engine  bad  pass- 
ed through  tbe  station  on  tbe  track  between 
the  one  on  which  the  passenger  train  was 
then  standing  and  the  station  platform,  strik- 
ing the  truck,  and  causing  the  death  of  tbe 
boy.  ,  This  occupancy  of  the  track  by  the 
engine  was  in  direct  violation  of  rule  No. 
114,  as  follows:  'Trains  approaching  sta- 
tions where  a  passenger  train  is  receiving  or 
discharging  passengers  must  be  stopped  be- 
fore reaching  the  passenger  train.' 

"Tbe  only  explanation  of  tbe  violation  of 
tbls  rule  was  that,  by  reason  of  tbe  defective 
freight  engine,  it  could  not  be  controlled. 
On  tbe  trial  a  prominent  contention  was 
that  the  boy  was  a  trespasser  on  tbe  track 
of  tbe  company,  and  unnecessarily  exposed 
himself  to  a  manifest  danger  by  being  there. 
Tbls  question  was  largely  one  of  fact,  and 
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was  fairly  submitted  to  the  jniy,  In  the  gen- 
eral charge  as  follows :  'If  he  was  not  there 
for  a  lawful  purpose,  If  he  w&s  a  trespas- 
ser and  was  not  in  some  lawful  pursuit, 
or  was  careless  and  that  contributed  in 
any  degree  to  his  death,  then  the  plaintiff, 
in  this  case,  could  not  recover.'  There  was 
abundant  evidence  to  Justify  the  jury  in  find- 
ing that  as  an  employ^  of  the  Union  News 
Company,  he  was  acting  under  orders  of  the 
representative  of  that  company  in  doing  its 
necessary  work,  and  at  the  very  place  and 
time  where  the  railroad  company  provided 
that  it  was  to  t>e  done,  by  delivering  the 
papers  at  the  car  door,  and  that  he  was  not 
a  trespasser,  but  was  there  under  his  right 
as  an  employ^  of  the  Union  News  Company. 
"I%i8  action  was  brought  in  the  name  of 
the  father.  The  defendant's  first  point  be- 
ing, 'Inasmuch  as  Martha  Waltz,  the  mother 
of  the  deceased,  is  living,  and  is  not  a  party 
to  this  action,  the  plaintiff  cannot  recover,' 
which  was  refused  by  the  court  The  de- 
fendant's fifth  point  was  as  follows:  'The 
defendant  requests  the  court  to  instruct  the 
Jury  that  if  they  find  for  the  plaintiff,  to 
state  in  their  written  verdict  whether  the 
damages  so  found  are  for  full  compensation 
for  both  parents  of  the  deceased.'  This  was 
answered  as  follows:  'We  instruct  you.  If 
you  fluad  for  the  plaintiff,  to  find  full  compen- 
sation and  damages,  so  far  as  it  affects  both 
parents,  and  you  must  say  In  your  verdict  that 
you  so  find.  That  is  you  will  find  full  com- 
pensation in  damages,  whether  due  the  father, 
or  due  the  mother,  or  due  both  the  father  and 
the  mother.'  The  verdict  returned  was  as  fol- 
lows :  'Sept  9, 1904.  We,  the  jurors  impanel- 
ed in  the  above-entitled  case,  find  for  the  par- 
ents, the  sum  of  $1,446.56.  Total  damages  for 
the  death  of  their  son.'  The  plaintiff  filed  a 
formal  motion  to  amend  by  adding  the  name  of 
Mary  Waltz,  the  mother  of  the  deceased,  as 
one  of  the  parties  entitled  to  recover.  On 
April  4,  1905,  the  amendment  was  allowed, 
and  judgment  was  then  entered  on  the  ver- 
dict in  favor  of  the  plaintiff.  Whatever  of 
Irregularity  there  was  in  the  pleadings,  it 
was  relieved  by  this  amendment.  In  Hunt- 
ington &  Broad  Top  Mountain  Railroad  Com- 
pany V.  Decker,  84  Pa.  419,  the  proper  prac- 
tice to  be  followed,  under  the  act  of  1855,  Is 
fully  considered,  so  that  there  should  be  no 
controversy  in  the  profession  as  to  who  are 
the  proper  parties,  and  how  their  demand 
shonid  be  stated.  See,  niso,  Kerr  v.  Pa.  R 
R.  Co.,  169  Pa.  95,  32  Atl.  96;  Weaver  v.  Ise- 
lin,  161  Pa.  386,  29  Atl.  49;  Hanghey  v. 
Pitts.  R.  R.  Co..  210  Pa.  367,  60  AU.  1112; 
Hughes  V.  Williams,  17  Pa.  Super.  Ct  229. 
The  addition  of  the  name,  Mary  Waltz,  did 
not  change  the  form  of  the  action,  and,  while 
ber  name  should  have  been  Included  in  the 
statement  as  a  person  entitled  to  participate 
In  the  damages,  its  omission  did  not  in  any 
way  harm  the  defendant  In  the  light  of  the 
verdict  returned  by  the  Jury. 


"Tlie  negligence 'Of  the  company  In  allow- 
ing the  dismantled  engine  to  proceed  on  its 
way  to  Altoona  when  it  could  not  be  con- 
trolled by  the  engineer  was  a  proper  matter 
for  the  consideration  of  the  Jury  in  deter- 
mining whether  that  act  was  neglig«it  or 
not  It  would  be  straining  the  Judgment  of 
common-sense  Jurors  to  hold,  under  the  tes- 
timony of  the  engineer  who  had  it  in  charge, 
that  It  was  not  negligent  This  act  of  neg- 
ligence was  in  the  carrying  out  of  the  direct 
order  of  the  superintendent  of  the  division, 
after  he  was  advised :  That  be  engine  was 
in  no  condition  to  haul  the  train.  The  pack- 
ing was  blown  out  of  the  throttle.' 

"In  view  of  the  character  of  bis  employ- 
ment the  boy  was  not  a  trespasser  while  be 
was  receiving  the  papers  from  the  baggage 
car,  and,  conceding  that  he  was  engaged  or 
employed  about  the  depot  within  the  mean- 
ing of  the  act  of  April  4,'  1868  (Pub.  Laws, 
58)  the  plaintiff  was  entitled  to  recover  by 
reason  of  the  negligence  of  the  company  in 
permitting  the  freight  engine  to  run  through 
the  station  while  the  passenger  train  was 
standing  at  that  point 

"The  case  was  carefully  tried  in  the  court 
below,  and,  after  a  fair  submission  to  the 
Jnry  of  all  the  disputed  facts,  no  sufficient 
reason  has  been  shown  to  warrant  our  dis- 
turbing the  verdict  as  returned  by  the  jury. 

"The  Judgment  is  affirmed." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

'  H.  W.   Storey,  for  appellant    Robert  B. 
Oresswell,  for  appellee. 

MBSTREZAT,  J.  Thla  is  not  a  common- 
law  action;  but  an  action  brought  under  the 
provisions  of  the  acts  of  April  15,  1851  (Pub. 
Laws,  669)  and  April  26,  1855  (Pub.  Laws, 
809).  It  is  solely  by  virtue  of  the  provisions 
of  these  statutes  that  damages  are  recover- 
able for  the  death  of  Henry  Waltz.  The 
latter  act  provides  In  its  first  section  that 
"the  persons  entitled  to  recover  damages 
for  any  injury  causing  death  shall  be  the 
husband,  widow,  children  or  parents  of  the 
deceased,  and  no  other  relative,  and  the  sum 
recovered  shall  go  to  them  in  the  proportion 
they  would  take  his  or  her  personal  estate 
in  case  of  intestacy;"  and  in  the  second  sec- 
tion it  is  provided  that  "the  declaration  shall 
state  who  are  the  parties  entitled  in  such 
action."  Henry  Waltz  was  a  minor  son  of 
M.  C.  Waltz  and  of  his  wife,  Mary  Waltz, 
and  the  parents  are  both  living.  It  is,  there- 
fore apimrent  that  in  bringing  the  suit  the 
act  of  1865  was  entirely  disregarded,  not- 
withstanding the  plain  terms  of  the  statute 
and  the  numerous  decisions  of  this  court 
pointing  out  the  proper  practice.  The  action 
should  have  been  brought  Jointly  in  the 
names  of  both  parents,  and  the  statement 
should  have  given  the  names  of  the  parties 
who  were  entitled  to  the  damages  recovered. 
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Neither  of  these  reqnlrementB  of  the  statute 
was  compiled  -with,  and  the  trial  court  was 
dearly  wrong  In  holding  that  "the  fallme 
to  join  the  husband  and  wife,  the  parents 
of  the  decedent,  In  this  action"  was  not 
error.  The  ruling  of  the  learned  Judge  dis- 
closed a  mlsapprehenslOD  of  the  plain  terms 
of  the  statute. 

But  the  error  of  the  plaintlfTa  counsel  In 
hrluging  the  action,  and  of  the  ruling  of  the 
trial  court,  was  cured  by  what  occurred  at 
the  trial.  The  defendant's  counsel  requested 
the  court  "to  instruct  the  Jury  that,  if  they 
find  for  the  plalntlfr,  to  state  In  their  writ- 
ten verdict  whether  the  damages  so  found 
are  for  the  full  compensation  for  both  par- 
oOb  of  the  deceased."  Complying  with  this 
request,  the  court  instructed  the  Jury  as 
f(dIowB:  "We  instruct  you,  if  you  find  for 
tbe  plalntlfr,  to  find  full  compensation  and 
damages  so  far  as  affects  both  parents,  and 
yon  must  say  in  your  verdict  that  you  so 
find;  that  is,  you  will  And  full  compensation 
In  damages,  whether  due  the  father  or  due 
the  mother  or  due  both  t&e  father  and  the 
mother."  The  written  verdict  of  the  jury 
was  in  the  following  language:  "We,  the 
jurors  impaneled  in  the  above-entitled  case, 
fbad  for  the  parents  the  sum  of  $1,446.60, 
total  damages  for  death  of  son."  Judgment 
was  entered  on  this  verdict 

It  will,  therefore,  be  observed  that,  at 
the  instance  of  the  defendant  company,  the 
record  was  amended  In  fact,  though  not  for- 
mally, on  the  trial,  so  that  both  parents  were 
made  plaintiffs,  and  that  the  case  was  tried 
and  the  verdict  was  rendered  for  both  on 
which  a  Judgment  was  duly  entered.  It  is 
from  this  judgment,  in  favor  of  both  parents, 
ve  have  this  appeal,  and  it  Is  not  apparent 
to  us  how  we  can  reverse  the  judgment  be- 
cause the  parents  were  not  Joined  in  bring- 
big  the  action  and  in  recovering  the  Judg- 
ment against  tbe  defendant  Mrs.  Waltz, 
the  mother  of  tbe  deceased,  is  precluded 
from  attacking  the  action  of  the  court  on 
the  trial  of  the  cause  by  which  she  was 
made  a  i>arty  plaintiff  by  the  motion  of  her 
counsel  to  amend  on  April  4,  1906,  which 
vras  allowed  by  the  court  This  was  a  rati- 
fication and  A^ppToy&l  by  Mrs.  Waltz  of  the 
action  of  the  jury  in  cMisIderlng  and  deter- 
mining ber  rights  as  a  party  plaintiff  In  the 
action  and  of  the  entry  of  Judgment  <hi  tbe 
verdict  She  is  therefore  concluded  as  to 
any  right  of  action  accruing  to  ber  against 
the  defendant  by  reason  of  the  death  of 
Henry  Waltz.  The  defendant  company  is 
likewise  bound  by  tbe  action  of  the  court 
taken  «mi  its  initiative,  in  treating  the  suit 
as  brought  by  the  father  and  mother  of  the 
deceased  and  in  directing  the  jury  "to  find 
fall  compensation  and  damages  bo  far  as 
affects  both  parents."  As  thus  amended,  the 
inwper  parties  were  made  plaintiffs,  and  the 
amendment  made  by  the  court  on  April  4, 
1906,  was  mmecessary,  and  did  the  defend- 


ant no  harm;  and  hence  may  be  regarded  as 
harmless  error. 

The  other  questions  raised  on  the  record 
were  properly  disposed  of  by  the  superior 
court,  and  therefore,  for  the  reasons  above 
stated,  its  Judgment  is  affirmed. 


HASTINGS  WATER  CX).  V.  HASTINGS 
BOROUGH  et  al. 

(Supreme  Court  of  Pennsylvania.   Jan.  7, 
1907.) 

L  EquiTT— PaA.OTiOB— PiNniNGS. 

On  trial  of  a  suit  in  equity,  the  Judge 
should  find  and  state  in  connected  and  para- 
graphic form  his  findings  of  fact  and  oondasions 
of  law. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Equity,  {  830.] 

2.  Watbbs  — Watbb  Coufarics  —  Exclusive 

Rights. 

Where  a  water  company  was  organized 
subsequent  to  Act  June  2,  1887  (P.  L.  310),  it 
bad  no  exclusive  privilege  in  the  use  of  the 
streets  of  a  city,  in  the  absence  of  an  agreement 
with  Ruch  city,  and  the  mere  grant  to  the 
company  of  the  right  to  enter  on  the  streets 
and  lay  pipes  does  not  give  an  exclusive  right 
to  the  streets  so  as  to  prevent  the  city  from 
subsequently  Installing   Its  own   waterworks. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  48.  Waters  and  Water  Courses,  S  279.] 

Appeal  from  Court  of  Common  Pleas,  Cam- 
bria County. 

Bill  by  the  Hastings  Water  Company 
against  the  borough  of  Hastings  and  others. 
From  a  decree  dismissing  the  bill,  plaintiff 
appeals.    Affirmed. 

Tbe  following  Is  the  opinion  of  O'Connor, 
J.,  in  tbe  court  below. 

"The  Hastings  Water  Company,  a  corpo- 
ration, chartered  since  tbe  act  of  1887,  at 
present  and  during  tbe  past  has  been  fur- 
nishing water  to  certain  residents  and  In- 
dividuals in  tbe  borough  of  Hastings,  Cam- 
bria county.  No  water  was  being  furnished 
at  tbe  Instance  of,  or  under  contract  with, 
tbe  manicipallty,  the  borough  of  Hastings, 
by  tbe  plaintiff  water  company,  and  some 
months  since  the  defendant  municipality  pro- 
ceeded to  erect  its  own  waterworks.  A  bill 
in  equity  was  filed  in  this  court  to  No.  6, 
December  term  1904,  by  which  It  was  sought 
to  restrain  the  defendant  borough  from  the 
erection  and  operation  of  tbe  municipal  wa- 
ter plant  or  works,  alleging  the  plaintiff's 
right  of  its  Incorporation  and  by  virtue  of 
arrangement  or  agreement  with  the  borough 
of  Hastings  relative  to  the  streets  of  the  said 
borough  for  the  laying  of  pipes  conveying  wa- 
ter to  the  various  residents  thereon,  and  al' 
leglng  further  that  said  rights,  thus  acquired, 
gave  to  the  plaintiff  an  exclusive  privilege  to 
furnish  water  to  the  inhabitants,  etc.,  of  the 
borough  of  Hastings  and  to  the  streets  of 
the  said  borough  for  that  purpose.  To  this 
bill  tbe  defendants  filed  an  answer,  denying 
the  allegation  of  the  plaintiffs  that  they  bad 
exclusive  right  to  furnish  water  to  the  In- 
habitants of  the  borough  of  Hastings,  and 
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May  23,  lOOS,  was  fixed  for  hearing.  Upon 
that  date  the  cause  came  on  to  be  heard, 
Evans,  Leech  &  Evans,  Stevens  &  Pascoe, 
Esqs.,  appearing  for  the  plaintiff,  and  Roland, 
Klttell  &  Greevy,  Esqs.,  appearing  for  the 
defendants.  As  matter  of  law  we  are  firmly 
of  the  opinion  that,  under  Its  charter,  the 
Hastings  Water  Company  has  no  exclusive 
privilege  to  furnish  water  to  the  inhabitants, 
etc.,  of  the  borough  of  Hastings,  and  that, 
as  a  matter  of  fact,  there  is  nothing  whatever 
In  the  testimony  which  would  warrant  a 
finding  that  it  had  obtained  such  rights  by 
reason  of  any  contract,  express  or  implied, 
with  the  defendant  municipality.  Having 
entirely  failed  to  convince  this  court  that  as 
matter  of  law  or  as  matter  of  fact  it  was  en- 
titled t6  the  exclusive  privilege  of  furnish- 
ing water  for  the  purposes  expressed  In  its 
charter,  within  the  territory  covered  by  that 
diarter,  to  wit  the  borough  of  Hastings,  we 
are  obliged  to  refuse  the  prayer  contained 
in  said  bill.  And  now,  June  23,  1006,  the  In- 
junction prayed  for  in  the  complainant's  bill, 
filed  to  the  above  number  and  term  of  this 
court  is  refused,  and  the  bill  is  dismissed, 
at  the  costs  of  the  plaintiff." 

To  all  the  foregoing  findings  of  law  and  of 
fact  and  the  decision  of  the  court  counsel 
for  plaintiff  except  and  pray  that  said  ex- 
ception be  noted,  allowed,  bill  sealed,  all 
of  which  is  accordingly  done  June  24,  1G05. 

The  court  subsequently  entered  the  follow- 
ing decree:  "Now,  October  26,  1D06,  excep- 
tions overruled,  and  motion  of  plaintiff  to 
change  the  decree  and  to  enter  decree  in 
favor  of  the  plaintiff  is  overruled." 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

A.  A.  Stevens  and  W.  L.  Pascoe,  for  ap- 
pellant Harvey  Roland  and  M.  D.  Klttell, 
for  appellees. 

POTTER,  J.  The  Hastings  Water  Com- 
pany filed  this  bill  in  equity  against  the 
borough  of  Hastings,  for  the  purpose  of 
enjoining  the  borough  from  negotiating  its 
bonds,  and  to  prevent  the  erection  and  opera- 
tion by  the  borough  of  its  own  system  of 
.waterworks.  After  hearing  the  evidence  up- 
on the  part  of  the  plaintiff  only,  the  court 
below  refused  an  injunction  and  dismissed 
the  bill.  The  Judge  did  not  however,  form- 
ulate or  file  any  findings  of  fact  and  law,  as 
he  should  have  done  under  the  requirements 
of  equity  rule  62.  In  the  opinion  which 
he  filed,  the  facts  and  the  law  are  not 
found  separately,  but  are  confused,  and  are 
not  so  stated  as  to  afford  any  proper  aid 
to  this  court  in  the  consideration  of  the  case. 
It  seems  necessary  to  again  call  attention  to 
the  correct  method  of  procedure  in  such  cases, 
as  it  was  pointed  out  in  Pittsburg  Stove  & 
Range  Co.  v.  Pennsylvania  Stove  Co.,  208 
Pa.  37,  67  Atl.  77,  where  it  Is  said:  "The 
practice  of  the  learned  trial  Judge  in  stating 
his  findings  of  fact  and  conclusions  of  law 


is  not  in  accordance  with  good  equity  t^'ac- 
tice.  While  the  Judg^  Is  required  to  answer 
specifically  requests  for  findings  of  both  fact 
and  law,  he  should  also  find  and  state  in  con- 
nected and  paragraphic  form  his  flndinga 
of  fact  and  conclusions  of  law.  As  said  by 
the  court  in  Schmidt  v.  Baizley,  l&t  Pa.  527, 
39  Atl.  406,  it  is  the  usual  practice  In  cases 
of  this  character  for  the  court  to  express  its 
findings  in  separate  and  numbered  clauses  so 
as  to  present  each  one  independently  and 
distinctly."  As  we  also  said,  in  Jones  v.  Weir, 
21S  Pa.  135,  62  AU.  643,  when  the  court  below 
makes  no  findings  of  fact  there  is  nothins 
of  record  to  sustain  Its  decree.  "This  is  a 
plain  disregard  of  the  equity  rules,"  and,  if 
we  are  to  consider  the  merits  of  the  case, 
obliges  us  to  "make  the  findings  of  fact  for 
ourselves,  and  thus  assume  the  duties  of 
the  court  of  first  instance."  In  the  present 
case  it  does  not  appear  that  any  requests  for 
findings,  either  of  fact  or  law,  were  presented 
to  the  court  but  equity  rules  63  and  66  pro- 
vide that  upon  the  filing  of  the  Judge's  find- 
ings, the  prothonotary  shall  enter  a  decree 
nisi  in  accordance  therewith,  and  give  notice 
to  the  parties  or  their  counsel.  Exceptions 
may  be  filed  within  10  days,  and,  if  no  ex- 
ceptions are  filed  within  that  time,  a  final  de- 
cree is  to  be  entered  by  the  prothonotary  as 
of  coursa  Where  exceptions  are  filed,  the 
court  upon  sustaining  or  dismissing  them, 
shall  confirm,  modify,  or  change  the  decree 
accordingly.  The  decree  which  was  first  en- 
tered In  this  case  was  not  a  decree  nisi,  but 
was  In  the  form  of  a  final  decree;  nor  does 
It  appear  that  this  decree  was  ever  formally 
confirmed,  for  the  last  order  on  the  record, 
under  date  of  October  25,  1906,  merely  over^ 
rules  plaintiff's  exceptions,  and  a  motion  to 
change  the  decree,  which  had  been  entered. 

From  an  examination  of  the  evidence,  we 
find  the  following  facts:  The  borough  of 
Hastings  was  incorporated  December  4,  1889, 
under  the  general  borough  law  of  April  3, 
1851  (P.  It.  320).  The  Hastings  Water  Com- 
pany, the  plaintiff  In  this  case,  was  Incorpo- 
rated December  8,  1891,  under  the  general 
corporation  act  of  April  29,  1874  (P.  L.  78), 
and  Its  supplements,  and  the  letters  patent 
were  recorded  in  Cambria  county,  February 
5,  1892.  But  the  application  for  the  charts 
was  not  recorded  until  June  17,  1904.  Prior 
to  the  incorporation  of  the  water  company,  the 
borough,  on  August  6,  1891,  granted  to  an  un- 
incorporated association  known  as  the  "Hast- 
ings Water  Supply  Company,"  which  was  aft- 
erwards merged  in  the  present  plaintiff  cor- 
poration, "the  privilege  of  laying  water  pipes 
within  the  borough  limits";  but  this  grant 
was  coupled  with  notice  that  the  borough 
claimed  "the  right  to  lay  their  watrar  pipes, 
or  any  kind  of  pipes,  at  any  time,  parallel, 
in,  under,  over,  or  to  cross  the  said  water 
supply  company's  lines."  The  water  company 
constructed  a  reservoir  and  laid  supply  pipes 
in  the  borough  in  a  small  way  at  first  spends 
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Ing  about  $8,000.  In  the  year  1894  a  sale  of 
tbe  water  company'a  plant  to  the  borongh 
was  agreed  upon  and  confirmed  by  ordinance, 
bat  Bubseqoently,  at  the  request  of  the  com- 
pany. It  was  released  by  the  borough  council 
from  the  agreement  Then,  upon  September 
28,  1891,  the  borough  adopted  an  ordinance 
by  which  the  water  company  was  given  the 
right  "to  enter  at  any  time  upon  any  of  the 
streets,  lanes  or  alleys  of  the  borough  of 
Hastings  for  the  purpose  of  excavating,  dig- 
ging trenches  and  laying  pipes  and  mains 
and  to  do  all  such  other  acts  as  may  be  nec- 
essary for  the  proper  conveying  of  water  for 
the  use  of  the  public  In  the  borongh  of  Hast- 
ings." After  the  passage  of  this  ordinance, 
the  water  company  expended  an  additional 
sum  of  $8,000  In  Improving  and  extending  Ita 
plant.  In  1897  another  attempt  was  made 
by  the  borongh  to  purchase  the  plant  of  the 
water  company,  but  It  was  not  successful. 
In  the  early  part  of  the  year  1904,  the  bor- 
ough authorized  a  loan  for  the  purpose  of 
erecting  Its  own  waterworks,  to  furnish  "an 
adequate  supply  of  water  for  Are  protection 
and  other  public  purposes  and  for  the  use 
of  the  inhabitants,"  and  entered  Into  con- 
tracts for  the  erection  of  the  works. 

The  Hastmgs  Water  Company,  having  been 
lncori>orated  since  the  passage  of  the  act  of 
June  2,  1887  (P.  L.  310),  Is  not  possessed  of 
any  exclusive  privilege.  Luzerne  Water  Co. 
▼.  Toby  Creek  Water  Co.,  148  Pa.  568,  24 
AtL  117;  Boyertown  Water  Co.  V;  Boyertown 
Borough,  200  Pa.  894,  60  Atl.  189.  Unless, 
therefore,  some  agreement  Is  shown  by  which 
the  handiB  of  the  borough  are  tied,  Its  right 
to  build  Its  own  waterworks  cannot  be  ques- 
tioned. No  express  contract  has  been  shown, 
nor  are  we  able  to  see  anything  In  the  evi- 
dence from  which  a  contract  can  be  Implied. 
It  is  certainly  not  to  be  found  In  the  resolu- 
tion of  August  6,  1891,  authorizing  the  wa> 
ter  company,  then  unincorporated,  to  lay  wa- 
ter pipes  within  the  borough  limits,  for  this 
permission  was  accompanied  by  the  direct 
assertion  of  the  right  of  the  borough  to  lay 
Its  own  water  pipes  at  any  time  parallel 
with,  under,  or  over  the  lines  of  the  water 
company.  Neither  does  the  ordinance  of  a 
later  date,  known  as  "Ordinance  No.  18,"  es- 
tablish any  contract  whatever.  It  merely 
grants  permission  to  enter  upon  the  streeta 
and  lay  pipes,  and  perform  such  acts  as  may 
be  necessary  for  the  proper  conveyance  of 
water  for  the  use  of  the  public.  Why  should 
the  fact  that  the  borough  granted  to  the 
water  company  the  favor  of  using  the  streets 
be  held,  in  Itself,  to  Imply  any  obligation 
to  grant  to  the  water  company  an  exclusive 
right  to  furnish  water  to  the  people  of  the 
boi-ough?  This  would  be  to  make  the  be- 
stowal of  one  tHTlvlIege  ground  for  demand- 
ing another.  In  considering  a  claim  of  ex- 
clusive right,  under  a  similar  ordinance, 
which  was  set  up  by  a  sewage  company. 
In  Olypbant  Sewage-Drainage  Co.  v.  Oly- 
pbant  Borough,  211  Pa.  526,  61  Atl.  72,  our 


Brother  Elkln  said:  "It  would  do  violence 
to  every  rule  of  construction  to  hold  that 
a  permission  granted  by  a  municipality  to  a 
private  corporation  to  use  Its  streets  for  cer- 
tain purposes  constitutes  a  contract  so  as 
to  make  the  borough  liable  In  damages  In 
case  a  loss  should  result  to  the  private  cor- 
poration by  reason  of  the  Installation  of  a 
rival  system.  *  •  *  The  naked  grant  of 
permission  to  use  streets  to  lay  pipes  confers 
no  exclusive  right." 

It  is  admitted  by  counsel  for  appellant  that 
there  is  no  express  contract  between  the 
borough  and  the  water  company,  and  our 
examination  of  the  evidence  has  not  disclosed 
anything  which  warrants  the  finding  of  an 
Implied  contract  for  service,  which  prevents 
the  borough  from  erecting  and  maintaining 
its  own  system  of  waterworks.  The  bill  was 
therefore  properly  dismissed. 

The  assignments  of  error  are  overruled, 
and  the  decree  of  the  court  below  is  afOrmed, 
at  the  cost  of  appellant 


BLACK  V.  BESSEMER  &  L.  E.  R.  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 

1.  RAILBOADS— ACCIDINT    AT    CBOSSINO — SlO- 
nALS. 

A  railroad  company  is  not  absolutely  bound 
to  slf^nal  as  a  train  approaches  an  overhead 
crossing. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  i  993.] 

2.  Sauk. 

Where  a  traveler  has  a  clear  view  of  a  rail- 
road for  l.r)00  feet  while  approaching  an  over- 
head crossing,  the  railroad  company  la  under 
no  duty  to  signal  the  approach  of  the  train. 

[Ed.  Note.— For  cases  in  point  see  Cent  DI& 
vol.  41,  Railroads,  {  993.] 

8.  Same. 

Where,  In  an  action  for  Injnrles  at  a  cross- 
ing, there  is  no  evidence  of  nefcHgence  on  the 
part  of  defendant,  plaintiff  cannot  recover, 
though  he  be  not  guilty  of  contributory  negli- 
gence. 

fEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §§  1139.  HIT.  1090.] 

Appeal  from  Court  of  Common  Pleas,  Mer- 
cer County. 

Action  by  Joseph  Black  against  the  Bes- 
semer &  Lake  Erie  Railroad  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

At  the  trial  it  appeared  that  on  December  2, 
1903,  plaintiff's  wife,  and  her  father,  Anson 
Curry,  were  driving  In  a  one-horse  buggy  on 
a  public  road  which  crossed  under  the  de- 
fendant's railroad.  As  they  approached  the 
crossing  they  had  a  clear  view  of  the  railroad 
for  a  distance  of  nearly  1,500  feet  In  the 
direction  from  which  a  train  was  coming. 
When  under  or  near  the  crossing  the  horse 
took  fright,  and  Mrs.  Black  was  thrown  out, 
and  received  Injuries  from  which  she  died 
a  few  days  afterwards.  There  was  no  evi- 
dence that  a  signal  was  given  by  the  blowing 
of  a  whistle  or  the  ringing  of  a  bell.  De- 
fendant  presented    these    points:     "(1)  The 
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conrt  Is  reqnested  to  Instmct  the  Jury  that 
the  evidence  In  this  case  shows  so  clearly  and 
ooncluslvely  that  a  locomotive  on  the  railroad 
at  any  point  between  the  crossing  and  a  dis- 
tance, say  1,000  feet,  west  of  the  crossing,  was 
plainly  visible  from  every  part  of  the  public 
road  from  the  opening  of  the  crossing  for 
300  feet  or  more  back  in  the  direction  from 
which  Mr.  Curry  and  Mrs.  Black  were  driv- 
ing, there  can  be  no  doubt  of  the  ability  of 
the  two  occupants  of  the  buggy  to  have 
seen  the  locoinotlve  if  they  had  looked,  and 
therefore  there  can  be  no  recovery  In  this 
case.  Answer :  Refused.  (2)  That,  under  all 
the  evidence  In  this  case,  there  can  be  no 
recovery.    Answer:    Refused." 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

Q.  A.  Gordon  and  Templeton,  Orr  &  White- 
man,  for  appellant  S.  S.  Mehard  and  W. 
J.  Whleldon,  for  appellee. 

ELKIN,  J.  The  negligence  complained  of 
In  the  statement  of  claim  is  that  the  engine 
was  "running  at  a  very  high  rate  of  i^eed 
and  making  great  and  frightful  noises,"  and 
that  notice  of  the  approach  of  the  train 
to  the  crossing  was  not  given  "by  the  ring- 
ing of  the  engine  bell  or  the  blowing  of  the 
whistle."  The  testimony  produced  at  the 
trial  failed  to  show  that  the  engine  was  run- 
ning at  a  high  or  unusual  rate  of  speed,  or 
that  the  train  was  making  "great  and  fright- 
ful noises,"  nor  were  any  facts  proven  that 
would  warrant  a  submission  of  this  question 
to  the  Jury.  This  feature  of  the  case  was 
not  pressed  in  the  court  below,  .and  is  not 
Insisted  on  here.  The  testimony  showed  that 
the  train  was  running  at  from  15  to  18  miles 
an  hour,  a  very  moderate  rate  of  speed,  so 
that  we  may  safely  dismiss  this  allegation 
from  further  consideration.  The  whole  case 
of  appellee  Is  based  on  the  allegation  that 
no  bell  was  rung  nor  was  any  whistle  blown 
at  a  proper  place  before  the  train  reached 
the  crossing.  Whether  these  signals  were 
given  was  a  diluted  question  of  fact  at  the 
trial,  but  It  must  I>e  conceded,  if  it  Is  held 
to  have  been  the  duty  of  appellant  to  give 
them,  there  was  sufficient  testimony  to  submit 
to  the  Jury  in  order  to  determine  the  fact 
Was  it  lie  duty  of  appellant  to  ring  a  bell  or 
blow  a  whistle  as  the  train  approached  the 
crossing?  The  rule  is  settled  that  such  duty 
Is  Imposed  on  railroad  companies  at  grade 
crossings.  Does  the  same  rule  apply  to  over- 
head crossings?  If  so,  the  Judgment  entered 
in  the  court  below  should  be  affirmed ;  if  not, 
there  can  be  no  recovery  under  the  facts  of 
this  case.  The  rule  as  applied  to  grade  cross- 
ings was  based  upon  a  humane  public  policy 
intended  as  a  protection  to  ttie  lives,  limbs, 
and  property  of  travelers,  not  only  on  the 
highways,  but  on  the  railroads  as  well.  The 
dangers  of  crossing  at  grade  were  great  and 
the  standard  of  care  required  to  avoid  these 
dangers  was  correspondingly  great    In  order 


to  avoid,  AS  far  as  possible,  the  dangers  of 
collision  In  such  cases,  the  courts  have  estab- 
lished the  rule  not  to  permit  a  grade  crossing 
unless  the  physical  conditions  are  such  as  to 
leave  no  alternative  by  the  construction  of  an 
overhead  or  underground  crossing.  The  rail- 
road companies  by  the  expenditure  of  vast 
sums  of  money  are  rapidly  abolishing  tiiem. 
and  In  this  laudable  work  should  l>e  encour- 
aged. Wtien,  therefore,  the  risks  and  dan- 
gers of  crossing  at  grade  have  been  avoided 
by  the  construction  of  an  overhead  crossing, 
it  would  be  unreasonable  to  make  an  Impera- 
tive unbending  rule  requiring  the  perform- 
ance of  duties  demanded  as  a  protection 
where  the  danger  is  greater.  In  P.  W.  A 
B.  Railroad  Co.  v.  Stinger,  78  Pa.  219,  it  was 
held  that  failure  to  ring  a  bell  or  blow  a 
whistle  in  approaching  a  grade  crossing  was 
negligence  per  se.  This  Is  the  settled  rule  of 
our  casea  In  oar  opinion,  however,  no  sncb 
Imperative  duty  is  required  at  overhead  cross- 
ings because  in  such  cases  the  dangers  are  not 
so  great  and  the  object  of  giving  the  signal  la 
different  At  a  grade  crossing  the  object  of 
requiring  the  signals  to  be  given  Is  to  avoid  a 
collision,  while  at  an  overhead  crossing  the 
only  purpose  to  be  served  by  blowing  a 
whistle  is  to  give  notice  to  travelers  on  the 
highway  so  that  they  may  keep  out  of  the 
zone  of  danger. 

The  learned  coimsel  for  appellee  relies  on 
Penna.  Railroad  Company  v.  Bamett  S9 
Pa.  259,  98  Am.  Dec.  346,  as  ruling  this  ques- 
tion in  his  favor.  It  was  held  in  that  case 
that  wherever  danger  may  result  to  persons 
rightfully  traveling  on  a  public  road  which 
crosses  the  tracks  of  a  railroad,  whether  at 
grade,  or  over  or  under  the  same,  it  is  the 
duty  of  the  railroad  company  to  give  notice 
of  the  approach  of  its  trains  by  proper  sig- 
nals. Ttiat  case,  however,  must  be  under- 
stood in  the  light  of  its  own  facts.  The  cause 
of  the  accident  there  was  not  a  failure  to 
blow  the  whistle  before  reaching  the  cross- 
ing, but  whistling  as  the  train  went  under  the 
bridge  whilst  a  traveler  was  passing  over  it, 
by  means  of  which  his  horse  Was  frightened, 
ran  off,  and  injured  him.  The  testimony 
showed  that  the  accident  was  caused  by  blow- 
ing the  whistle  as  the  train  passed  under  the 
bridge,  and  this  was  sufficient  to  submit  to 
the  Jury  to  determine  the  question  of  the 
defendant's  negligence  without  any  reference 
to  the  allegation  that  the  alarm  signals  were 
not  given  before  the  train  reached  the  cross- 
ing. It  is  apparent  that  the  question  of  the 
failure  to  give  these  signals  in  that  case  was 
introduced,  not  for  the  purpose  of  showing 
such  negligence  oa  the  part  of  the  defendant 
as  would  warrant  a  recovery,  but  to  excuse 
the  alleged  contributory  negligence  of  the 
plaintiff  in  not  stopping  his  team  t>efore  go- 
ing over  the  bridge  and  waiting  until  the 
train  had  passed.  On  the  east  side  of  the 
public  road,  the  direction  from  which  the 
train  was  coming,  there  was  a  hill  which  ob- 
structed the  view  for  a  distance  of  74  rods 
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from  the  railroad  to  within  6  rods  of  It,  so 
that  the  traveler  could  not  see  the  approach- 
ing train  during  all  that  distance,  nor  until 
within  a  few  rods  of  the  tracks.  For  this 
reason,  and  under  the  circumstances  of  that 
case,  the  trial  Judge  charged  the  jury  in  de- 
termining under  all  the  facta  whether  the 
company  was  guilty  of  negligence,  they  should 
take  Into  consideration  the  relative  position 
of  the  public  road  and  the  railroad  at  or  near 
the  crossing;  the  likelihood  and  facility  of  a 
traveler  to  discover  an  approaching  train; 
and  further,  taking  Into  consideration  the 
fact  that  trains  approaching  from  the  east 
wonid  not  be  seen  from  a  point  at  a  safe  dis- 
tance from  the  bridge,  whether  It  was  the 
dnty  of  the  engineer  -to  give  notice  of  the 
approach  of  the  train  so  as  to  put  the  trav- 
eler on  his  guard.  Even  In  that  case  It 
seemed  to  be  conceded  that.  If  the  traveler 
could  have  seen  the  train  at  a  safe  dis- 
tance from  the  crossing,  there  was  no  im- 
perative duty  resting  on  the  railroad  com- 
pany to  give  bim  notice.  We  doubt  If  that 
case  would  have  been  affirmed  if  the  only 
negligence  proven  was  the  failure  to  give 
notice  of  the  approach  of  the  train,  but  this 
fact,  under  all  the  circumstances  of  that  case^ 
and,  the  additional  and  material  fact,  the 
blowing  of  the  whistle  under  the  bridge  while 
the  horse  was  passing  over  It,  were  submitted 
to  the  Jury  to  determine  whether  the  defend- 
ant bad  been  guilty  of  such  negligence  as  to 
make  it  liable  In  damages- 

In  the  present  case  the  same  rule  might  be 
applicable  If,  in  point  of  fact,  the  horse  bad 
been  frightened  by  blowing  a  whistle  as  the 
train  passed  over  the  crossing,  but  this  Im- 
portont  fact  does  not  appear.  Again,  it  must 
be  observed  that  as  Curry  approached  the 
crossing,  driving  his  horae,  he  bad  a  clear 
view  of  the  railroad  for  a  distance  of  nearly 
1,S00  feet  in  the  direction  from  which  the 
train  was  coming.  He  could  see  for  himself 
whether  a  train  was  in  view,  and  did  not 
need  to  rely  on  danger  signals  to  give  him 
notice  of  the  fact  It  was  as  much  his  duty 
to  keep  a  lookout  for  the  train  as  it  was  for 
the  appellant  to  give  notice  of  Its  approach 
even  at  a  grade  crossing.  At  an  overhead 
crossing  the  pnrpose  of  blowing  a  whistle  ia 
to  give  the  traveler  notice  of  the  approach 
of  the  train  In  order  that  he  may  avoid  dan- 
ger, bat,  if  he  had  within  himself,  by  his 
own  sense  of  sight,  with  an  imobstmcted 
view,  the  opportunity  to  observe,  and  failed 
to  do  so,  appellant  ought  not  to  be  convicted 
of  negligence  In  falling  to  do  for  him  what  he 
(ailed  to  do  tor  himself.  It  would  be  a 
strange  rule  to  convict  appellant  of  negligence 
for  failure  to  give  notice,  and  at  the  same 
time  excuse  the  appellee  from  his  duty  to 
take  notice  when  both  parties  had  equal  op- 
portunities for  observing  the  situation,  and 
both  were  required  to  exercise  reasonable 
care  under  the  circumstances. 

The  case  was  presented  In  the  court  below 
and  has  been  aisned  here  almost  entirely  on 


the  question  of  contributory  negligence.  In 
this  connection  It  should  be  observed  that  the 
first  and  primary  question  to  be  considered 
in  every  such  case  is  the  negligence  of  the 
defendant.  The  contributory  negligence  of 
the  plaintiff  Is  predicated  upon  and  presup- 
poses the  negligence  of  the  defendant  If  the 
testimony  does  not  disclose  negligence  on  the 
part  of  the  defendant  there  can  be  no  re- 
covery, no  matter  how  free  from  negligence 
the  facts  show  the  plaintiff  to  be.  Hanna 
V.  Phlla  &  Reading  Railway  Co.,  213  Pa.  157, 
62  Atl.  643.  In  the  present  case  the  facts 
proven  at  the  trial  did  not  show  any  such  neg- 
ligence as  would  make  the  appellant  liable 
In  damages  for  the  Injuries  sustained,  and  it 
Is  the  duty  of  the  court  to  say  there  can  t>e 
no  recovery. 

Judgment  of  the  court  below  reversed,  and 
Is  here  entered  for  appellant 


KEYSTONE  COAL  00.  ▼.   WILLIAMS. 
(Supreme  Court  of  Pennsylvania.    Jan.  7,  1907.) 

1.  Bjectksrt— Wbit— Sbizubk  or  Pxbsonai.- 

TT. 

Personal  propertjr  cannot  be  seized  under 
a  writ  of  bat>ere  facias  possessionem  and  de- 
livered to  piaintilf  in  the  writ 

2.  Same— Rbtubn   to   Wbit— SstriNO  Asidk 

JCDOMENT. 

Where,  under  an  ejectment  clause  In  a 
lease,  a  judgment  Is  confessed  and  reference 
made  therein  to  certain  personal  property,  and 
on  a  return  to  a  writ  of  habere  facias  posses- 
sionem the  sheriff  includes  personal  property  in 
the  return,  defendant's  remedy  Is  Dy  a  com- 
mon-law action  and  not  by  rule  to  have  the 
judgment  opened  and  the  writ  set  aside  as  to 
the  personal  property. 

Appeal  from  Court  of  Common  Pleas, 
Somerset  County. 

Action  by  the  Keystone  Coal  Company 
against  N.  Winslow  Williams,  trustee  in 
bankruptcy.'  Judgment  for  plaintiff.  From 
an  order  discharging  rule  to  open  judgment 
and  set  aside  execution,  defendant  appeala 
Dismissed. 

Kooser,  P.  7.,  of  the  court  below,  found 
the  facts  to  be  as  follows: 

"An  amicable  action  and  confession  of 
judgment  was  entered  April  27,  1904,  to  the 
above  number  and  term,  upon  the  authority 
of  two  warrants  of  attorney  contained  In 
two  separate  agreements  called  'leases,' 
which  granted  defendant  company  the  right  to 
mine  and  remove  'all  the  unmined  portion' 
of  two  different  seams  of  coal,  severally  de- 
scribed in  said  agreements.  These  warrants 
authorize  any  attorney  of  any  court  of  rec- 
ord of  this  commonwealth  to  appear  and 
confess  judgnvent  In  ejectment  against  de- 
fendant company  for  breadi  or  nonperform- 
ance of  either  of  the  said  contracts,  and 
thereupon  to  cause  to  be  Issued  a  writ  of 
habere  facias  possessionem  to  put  the  les- 
sors or  their  successors  in  possession  'of  the 
said  demised  premises,  with  the  appurtehan- 
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ce8,  etc.,'  with  tbe  farUier  proviso  tbat  said 
judiiraieiit  in  ejectment  should  not  prevent  tbe 
lessor  from  proceeding  to  recover  'rent  or 
royalty  due  by  distress  or  otherwise,  and 
that  It  should  not  bar  lessor  from  an  action 
for  damages  for  any  loss  sustained  by  any 
breach  of  tbe  terms  of  the  leases.' 

"These  agreements  bear  date  of  April  28, 
1899,  and  November  1,  1899,  and  of  course 
these  are  also  the  dates  of  tbe  warrants  of 
attorney.  The  first  la  recorded  In  leoorder's 
<^Qe,  Somerset,  Pa.,  in  volume  99,  page 
87.  It  has  not  been  made  to  appear  if  the 
second  Is  recorded  or  not  On  May  6,  1890, 
between  the  dates  of  said  two  agreements, 
tbei  defendant  company  received  a  letter 
signed  'Keystone  Coal  Co.,  X  E.  Baker,  Secy.' 
in  these  words:  'This  is  to  certify  that  you 
are  to  liave  the  privilege  of  removing  all 
the  madilnery  and  buildings  that  you  erect 
to  cover  your  machinery  on  our  property  at 
the  expiration  of  yoiw  lease  dated  a  few 
days  ago.'  Alleging  a  breach  of  the  agree- 
ments Messrs.  Ooffroth  &  Ruppel,  on  April 
27,  1904,  appeared  and  confessed  Judgment 
In  ejectment  against  defendant  company  for 
the  land  described  in  the  Judgment,  adding 
to  the  confession:  'It  being  understood  that, 
in  accordance  with  the  terms  of  said  agree- 
ments, the  plalntlfT  seeks  to  recover  only 
the  coal  of  the  said  "ten-foot  or  big  seam," 
and  tbe  coal  of  tbe  "Little  Pittsburg  seam" 
on  the  tract  above  de8crll>ed,  and  such  sni^ 
face  and  surface  privileges  as  were  granted, 
taken,  used,  or  occupied  by  the  defendant  In 
carrying  on  Its  mining  operations  on  said 
tract  of  land  with  all  railroad  tracks,  chutes, 
mine  tracks,  mining  machines,  air  tanks, 
air  pipes,  pumps,  rope  haulage^  fixtures, 
weigh  sheds,  scales,  air  fans,  cars,  tipples, 
railroad  siding,  blacksmith  sb<%>,  engines, 
boilers,  engine  houses,  oil  sheds,  pumphouses, 
water  tanks,  and  other  buildings,  structures, 
or  fixtures  of  any  kind  or  character  used 
in  connection  with  the  mining  operations 
of  said  mines  or  said  seams  of  coal.'  Same 
day  a  writ  of  habere  facias  possessienem 
was  Issued  describing  tbe  land  by  courses 
and  distances,  and  as  containing  230  acres, 
strict  measure,  and  reciting  as  above:  'It 
being  understood,  etc.'  April  28,  1901,  the 
Sheriff  returns  that  he  caused  plaintiff  com- 
pany to  have  possession  of  the  lands,  coal, 
premises,  coal  traclu,  chutes,  mine  tracks, 
and  other  property  and  rights  therein  men- 
tioned and  specified  with  appurtenances. 
As  to  the  costs  oa  said  writ  I  return  the 
same  nulla  bona.' 

"Thus  tbe  matter  rested  until  the  petition 
on  which  these  proceedings  are  based  was 
presented  September  14,  1904.  On  August 
12,  1904,  the  defendant  company  was  ad- 
Judged  an  involnntaiy  bankrupt  on  petition 
presented  in  tbe  district  court  of  the  United 
States  for  the  district  of  Maryland,  and  as 
appears  by  the  petition  Andrew  J.  Clarke 
and  N.  Wlnslow  Williams  were  the  same  day 
duly  appointed  receivers  in  bankruptcy  of 


tbe  said  company.  September  14,  1904,  they 
presented  their  petition  to  this  court  pray- 
ing  that  we  'open  and  set  aside  the  said  Judg- 
ment  in  so  far  as  it  relates  to  the  said  p&> 
■onal  prop^r^'  and  that  we  'set  aside  tbe 
Iiabere  facias  possessionem  as  to  tbe  said 
personal  property.'" 

Tlie  court,  passing  upon  tbe  title  to  the 
personal  property  as  raised  by  these  pro- 
ceedings, discharged  the  rule. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTBEZAT,  POTTER, 
BLEIN,  and  STEWART,  JJ. 

W.  H.  Eoontz  and  3.  G.  Ogle,  for  appellant 
W.  H.  Ruppel,  for  appellee. 

STEWART,  X  By  the  execution  of  a  writ 
of  habere  facias  possessionem,  certain  prop- 
erty claimed  by  appellant  to  be  personalty, 
and  to  belong  to  him  as  trustee  in  bankrupt- 
cy of  the  defendant  in  the  writ  passed  Into 
the  hands  of  the  appellee.  It  included  rail- 
road tracks,  chutes,  mine  tracks,  mining  ma- 
chines, air  tanks,  air  pipes,  pumps,  and  a 
number  of  other  articles  used  in  connection 
with  mining  operations.  It  was  recited  both 
in  the  confession  of  Judgment  by  warrant 
of  attorney  In  the  action  of  ejectmrait  and  in 
the  writ  under  which  premises  and  property 
were  delivered  over  to  the  plaintiff,  that  these 
enumerated  articles  were  included  In  plain- 
tiff's claim  for  which  recovery  was  sought 
Because  of  this  recital  and  demand  in  the 
confession  and  writ,  proceedings  were  com- 
menced in  the  court  below  to  have  the  Judg- 
ment and  writ  set  aside,  so  far  as  either 
related  to  the  disputed  property.  In  answer 
to  the  rule  granted,  tbe  plaintiff  denied  the 
defendant's  ownership  of  the  pn^erty,  and 
averred  that  it  constituted  part  of  the  estate 
which  was  the  subject  of  the  ejectment  ac- 
tion, and,  as  such,  passed  with  the  estate. 
The  court  proceeded  to  consider  and  pass 
upon  the  issue  thus  raised,  and  concluding 
that  the  contention  of  the  plaintiff  was  cor- 
rect discharged  the  rule.  Tills  appeal  fol- 
lowed. 

The  case  shows  a  clear  misapprehension 
as  to  the  effect  of  the  court's  actitm,  Just  as 
tbe  original  proceeding  shows  a  misapprehen- 
sion as  to  the  effect  of  the  recitals  in  the 
confession  of  Judgment  and  In  the  writ  If, 
in  point  of  fact  and  law,  tbe  property  was 
personalty,  neither  Judgment  writ  nor  sher- 
iff's return  could  make  it  anything  else.  If 
personalty,  It  could  not  be  subject  to  lien 
except  by  execution,  and  tbe  Judgment  In  the 
case  affords  no  basis  for  any  process  by 
which  it  could  be  seized  except  for  costs, 
and  such  process  was  not  attempted.  The 
writ  of  habere  facias  possessionem  could 
not  by  anything  the  plaintiff  might  do,  be  en- 
larged to  Include  anything  but  the  pr^nises. 
the  right  of  possession  of  which  was  adjudg- 
ed to  be  In  the  plaintiff.  The  delivery  to  the 
plaintiff  of  the  premises  recovered  In  the 
ejectment  was  no  delivery  In  law  of  the  per- 
sonal  property    upon   the   premises.    Such 
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property  with  respect  to  Its  ownership  re- 
mained as  before.  If  It  belonged  to  the  ap- 
pellant, no  matter  how,  whether  by  purchase 
by  the  lessee  whose  estate  he  represents,  or 
by  agreement  between  the  latter  and  his  les- 
sor, his  right  to  recover  the  same  through  a 
common  law  action  remained  unaffected  by 
anything  that  was,  done.  With  the  issue  at- 
tempted to  be  raised  by  the  appellees'  an- 
swer, the  court  had  nothing  to  do.  The  pro- 
ceeding is  not  one  In  which  the  ownership 
of  the  property  could  be  adjudicated,  and  the 
findings  of  the  court  with  respect  to  it  are 
nugatory. 

We  do  not  feel  called  upon  to  review  fur- 
ther the  action  of  the  court  In  discharging 
the  rule,  since  in  no  possible  aspect  could 
such  refusal  work  prejudice  to  the  appellant 
If  the  latter  wants  to  assert  ownership  to 
the  property,  it  may  do  it  in  the  one  way 
that  was  open  before  this  proceeding  was 
begun,  unprejudiced  by  anything  in  the  rec- 
ord. 

The  appeal  Is  dismissed,  at  the  costs  of  the 
appellant 


UNION  B.  OO.  OF  BAI/nMORB  v.  CAN- 
TON R.  CX5. 

(Court  of  Appeals  of  Maryland.    Jan.  23,  1007.) 

1.  ImtntonoH— IKAOBQUAOT  or  Bxuedt  at 
Law. 

Where  a  railroad  has  the  right  to  have  its 
toad  connected  with  that  of  another  and  to 
run  Its  trains  thereover,  there  is  no  adequate 
remedy  at  law  for  a  denial  of  the  right  so 
that  injunction  will  lie  to  compel  the  granting 
tiiereof. 

SSd.  Note.— For  cases  in  point  see  Cent.  Dig. 
27,  Injunction,  {{  15-17.] 

2.  RATLSOADS  —  iHCOBFORAnOH— CXKTinCATB 

— Speciftino  Tbkuini. 

Under  Code  Pnb.  Gen.  Laws,  art  2S,  { 
243,  providing  that,  in  forming  a  corporation 
to  construct  a  railroad,  the  incorporators  shall 
make  a  certificate  specifying  "the  names  of  the 
places  <rit  the  termini  of  said  road,  and  the 
county  or  counties,  dty  or  cities,  through  which 
sndi  road  shall  pass,"  and  section  245  pro- 
viding that  said  corporations  shall  be  authorized 
to  construct  and  maintain  a  railroad  with  a 
single  or  double  tract  with  such  side  tracks, 
tnmouti,  offices,  and  depots  as  they  may  deem 
necessary,  between  the  points  named  in  the  cer- 
tificates, commencing  at  or  within  and  extending 
to  or  into  any  town,  d^,  or  village  named  as 
the  place  of  termini  of  such  road,  and  con- 
stmct  branches  from  the  main  line  or  other 
towns  or  places  within  any  county  through 
which  said  road  may  pass,  the  termini  of  a 
railroad  need  not  be  at  or  in  a  city,  town,  or 
Tillage,  and  the  cerUflcate  sufficiently  "gives  the 
names  of  the  places  of  the  termini,  where  the 
places  or  points  of  the  termini  are  definitely 
designated  and  fixed. 

8.  Sahk— Bight  to  Oonnkct  with  Anotheb 

BOAD. 

Of  a  railroad,  the  charter  of  which,  with 
the  amendments  thereof,  shows  that  one  of  the 
parposes  of  its  existence  was  the  use  to  be  made 
of  its  road  by  other  railroads,  originally  by 
two  companies  only.  Acts  1870,  p.  730,  c.  412, 
I  10,  provides  that  "all  railroad  companies 
■ball  have  the  right  on  equal  terms,  to  run 
their  locomotive  and  cars  over  its  tracks,  and 
Acts  1872,  p.  171,  c.  110,  8  4,  provides  that 


nothing  in  any  of  the  acts  relating  to  said 
company  shall  be  construed  to  prevent  it  from 
using  its  own  locomotives  and  cars  on  its  road, 
on  equal  terms,  however,  with  other  companies 
having  the  right  to  run  their  locomotives  and 
cars  on  the  same,  and  section  6  provides  that 
said  company  may  construct  all  switches  and 
sidings  or  turnouts  from  the  main  road,  as 
may  be  necessary  to  enable  it  to  shift  trains  to 
and  from  other  railroads  with  which  it  may 
now  or  hereafter  come  in  contact  Held,  that 
not  only  do  such  statutes  impose  on  such  road 
the  du^  to  allow  the  use  of  its  road  to  other 
railroads,  and  give  it  the  necessary  power  to 
meet  the  requirements  of  such  duty,  but  they 
also  give  otner  roads  the  rignt  to  have  su^ 
connection  made. 

Appeal  from  Circuit  Court  of  Baltimore 
County,  in  Equity;  Frank  I.  Duncan,  Judge. 

Suit  by  the  Canton  Railroad  Company 
against  the  Union  Railroad  Company  of  Bal- 
timore. From  an  order  granting  a  prelim- 
inary  injunction,  defendant  appeals.  Af- 
firmed. 

Argued  before  McBHERRY,  G.  J.,  and 
BOYD,  PEARCH,  SOHMUOBaJB,  JONES, 
and  BURKE,  JJ. 

John  I.  Donaldson  and  Bernard  Carter, 
for  appellant.  Edgar  H.  Oans  and  Arthur 
George  Brown,  for  appellee. 

JONES,  J.  This  Is  an  appeal  from  an  or- 
der of  the  circuit  court  for  Baltimore  coun- 
ty in  equity  granting  a  preliminary  in- 
junction upon  a  bill  filed  by  the  appellee 
against  the  appellant  In  which  it  was  alleged 
that  the  appellee  Is  a  corporation  organized 
under  Code  Pub.  Gen.  Laws  of  the  state  and 
In  accordance  with  the  provisions  of  article 
23,  subtitle  "Railroad  Companies,"  of  the 
Code,  and  that  its  chartered  powers  are 
shown  In  a  certified  copy  of  Its  certificate  of 
Incorporation  filed  as  an  exhibit  with  the  bill. 
From  this  exhibit  It  appears  that  the  appellee 
was,  according  to  its  purport  Incorporated 
under  the  name  of  "Canton  Railroad  Com- 
pany" for  the  purpose  of  constructing  and 
operating  a  railroad  in  Maryland,  "beginning 
at  the  point  and  terminus  in  Baltimore  coun- 
ty, in  said  state,  at  or  adjacent  to  the  place 
where  the  southernmost  side  of  the  right  of 
way  of  the  Philadelphia,  Baltimore  &  Wash- 
ington Railroad  intersects  the  southwestern- 
most  bank  or  side  of  Back  river;  running 
thence  in  a  westerly  and  southerly  direction, 
and  within  the  said  county,  to  a  point  and 
terminus  in  the  said  county  at  or  near  the 
point  where  Second  street  (Canton),  if  opened 
and  extended,  would  reach  the  water  front 
on  the  north  side  of  Patapsco  river;  with 
such  branches  from  the  main  line  to  other 
places  within  the  limits  of  said  county  as 
may  be  found  necessary  or  convenient:  all  of 
the  said  railroad  and  its  branches  passing 
through  and  being  within  Baltimore  county 
In  the  state  of  Maryland."  It  Is  then  alleged: 
That  the  appellee  is  engaged  In  the  actual 
construction  of  its  main  line  of  railroad,  and 
for  its  corporate  purposes  has  acquired  "cer- 
tain rights  of  way  and  other  property,  rights 
and  privileges"   by    deed  from   the   CautOD 
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Company  of  Baltimore.  That  the  appellant 
(defendaat  below)  Is  a  railroad  corporation 
created  and  existing  under  the  provisions  of 
the  following  acts  of  the  Assembly:  Act 
1866,  p.  189,  c.  119;  Act  186T,  p.  102,  c  74; 
Act  1870,  p.  736,  c.  412;  Act  1872,  p.  168,  c. 
119  (section  10,  Act  1870,  p.  739,  c.  412,  and 
section  4,  Act  1872,  p.  171,  c.  119,  being  spe- 
cially set  out).  That  a  portion  of  the  exist- 
ing line  of  the  railroad  of  the  appellant  now 
In  nse  and  In  actual  operation.  Is  situated  In 
Baltimore  county  east  of  the  eastern  boun- 
dary of  the  city  of  Baltimore  In  a  portion 
of  the  county  commonly  known  as  "Canton." 
That  a  portion  of  the  railroad  of  the  appellee 
(plaintlfF  below)  "which  is  ready  for  use  and 
actual  operation,  adjoins  the  said  existing 
line  of  the  railroad  of  the  defendant"  at  a 
place  pointed  out  in  the  bill  where  the  two 
railroad  lines  are  Immediately  contiguous  to 
each  other.  That  the  appellee,  through  cor- 
respondence with  the  appellant,  which  Is  ful- 
ly set  out  In  the  bill  and  exhibits,  has  de- 
manded of  the  latter  the  right  and  privilege 
of  connecting  Its  (the  appellee's)  road  with 
that  of  the  appellant,  and  of  making  use  of 
the  railroad  of  the  appellant  to  run  its  lo- 
comotives and  cars  over  the  same — claiming 
the  right  to  do  this  by  virtue  of  section  10, 
p.  739,  Act  1870.  That  the  appellant  bad 
refused  to  permit  the  appellee  to  so  connect 
Its  road  with  that  of  the  appellant,  or  to  use 
the  appellant's  road  for  the  purposes  Indicat- 
ed, and  has  denied  the  legal  existence  of  the 
appellee  as  a  corporation.  The  prayer  of  the 
bill  is  that  the  court  will  declare,  adjudge, 
and  decree  that  the  appellee  is  a  legally 
created  corporation,  and  as  such  is  entitled  to 
connect  Its  tracks  with  those  of  the  appel- 
lant; that  the  appellant,  Its  agents  and  serv- 
ants may  be  enjoined  from  hindering,  delay- 
ing, or  obstructing  the  appellee  in  making 
and  lawfully  using  a  connection  with  the 
tracks  of  the  appellant's  railroad;  that  by  a 
mandatory  Injunction  the  appellant  may  be 
required  to  give  all  requisite  facilities  to  the 
appellee  In  making  and  lawfully  using  such 
connection  with  the  road  of  the  appellant; 
and  for  other  and  furthw  relief.  The  court 
ordered  that  cause  be  shown  by  the  appellant 
(defendant  below)  why  an  Injunction  should 
not  Issue  as  prayed.  As  causes  against  the 
granting  of  an  interlocutory  Injunction  the 
appellant  alleged  that  the  averments  of  the 
bill  were  not  such  as  to  warrant  such  an 
injunction;  that  the  bill  did  not  show  irrep- 
arable injury,  but  that  such  injury  as  was 
alleged  could  be  fully  compensated  by  dam- 
ages in  an  action  at  law;  that,  even  If  the 
appellee  was  a  lawfully  created  corporation, 
it  is  not  such  a  railroad  as  Is  referred  to  in 
section  10,  c.  412,  p.  739,  Act  1870,  and  sec- 
tion 4,  c.  119,  p.  171,  Act  1872,  inasmuch  as 
It  was  not  in  existence  at  the  time  of  the 
passage  of  said  acts;  that  said  sections  10 
and  4  of  said  acts  refer  to  the  right  of  other 
railroads  to  run  locomotives  and  cars  on  the 
tracks  of  the  appellant,  but  nothing  In  them 


requires  the  appellant  to  make  or  allow  an- 
other railroad  company  to  make  connection 
with  Its  railroad,  and  on  the  contrary  section 
6,  c.  119,  p.  171,  Act  1872,  allows  the  appel- 
lant to  exercise  its  own  will  as  to  making; 
such  connection;  and  that  railroads  incor- 
porated under  the  general  railroad  law  (arti- 
cle 23,  subtitle  "Railroads,"  of  the  Code) 
as  the  {ippellee  claims  to  have  been,  have  no 
power  or  authority  to  connect  with  other 
railroads  nor  to  run  their  locomotives  and 
cars  over  the  same.  After  a  hearing  upon 
the  bill  and  exhibits  and  the  causes  shown, 
the  court  below  granted  an  Interlocutory  In- 
junction In  both  restrictive  and  mandatory 
form  as  prayed  In  the  bill.  From  this  action 
of  that  court,  this  appeal  is  tak«i. 

.Assuming  the  right  of  the  appellee  to  con- 
nect Its  railroad  with  that  of  the  appellant 
and  to  make  use  of  the  same,  as  proposed  In 
Its  bill,  it  is  quite  obvious  that,  in  the  nature 
of  things,  no  adequate  redress  could  be  af- 
forded by  any  action  at  law  for  a  denial  of 
such  right  It  would  seem  to  need  no  ar- 
gument to  enforce  the  propriety  of  the  means 
of  redress  here  sought  to  be  availed  oC  We 
may,  therefore,  proceed  to  consider  other 
grounds  of  defense  against  the  relief  asked 
for  by  the  bill  that  have  been  urged  by  the 
appellant 

It  is  denied  that  the  appellee  has  corporate 
existence,  because,  as  alleged.  Its  certificate  of 
incorporation  does  not  comply  with  the  pro- 
visions of  the  general  law  relating  to  cor- 
porations existing  at  the  time  of  its  incor- 
poration (sections  159,  161,  art  23,  Code 
Pub.  Gen.  Laws  1888— iiow  sections  243. 
245,  art  23,  Code  Pub.  Oen.  Laws  1904)  in 
regard  to  describing  and  fixing  the  termini  of 
its  railroad.  The  first  of  these  sections  pre- 
scribes that,  In  forming  a  corporation  for 
the  purpose  of  constructing  a  railroad,  the 
persons  so  incorporating  shall  make,  in  the 
manner  therein  required,  a  certificate  which, 
among  other  things,  shall  specify  "the  names 
of  the  places  of  the  termini  of  said  road,  and 
the  county  or  counties,  city  or  cities,  through 
which  such  road  shall  pass,"  and  the  other 
that  "said  corporations  shall  be  authorized  to 
construct  and  maintain  a  railroad  with  a 
single  or  double  track,  with  such  side  tracks, 
turnouts,  offices  and  depots,  as  they  may  deem 
necessary,  between  the  points  named  in  the 
certificate,  commencing  at  or  within  and  ex- 
tending to  or  into  any  town,  city  or  village 
named  as  the  place  of  termini  of  such  road 
and  construct  branches  fr<Hn  the  main  line 
to  other  towns  or  places  within  the  limits  of 
any  county  through  which  said  road  may 
pass."  It  is  argued  that  in  the  provisions 
of  the  statute  for  the  formation  of  railroad 
corporations  Just  referred  to,  the  legislative 
Intent  was  "that  the  termini  should  be  ex- 
isting named  places  and  that  the  known 
names  of  these  places  should  be  specified  in 
the  certificate ;  and  further,  that  such  named 
places  should  be  'town,  city,  or  village.' " 
The  language  of  the  provisions  in  question 
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may  be  somewhat  lacking  In  clearness,  but 
the  gnestlon  here  Is  not  one  of  philological  ac- 
cnracy  In  the  expressions  onployed  therein, 
bat  of  legislative  intent  npon  a  view  of  the 
whole  statute  and  of  the  object  of  It.    This 
court  has  said  that  the  statute  In  question 
la  of  remedial  character  and  to  be  liberally 
construed.    Piedmont   &   Cumb.   By.'  Co.   v. 
Speelman,  87  Md.  260,  10  Atl.  77,  298.     Its 
object  is  to  promote  and  facilitate  the  organi- 
sation  of  corporations   for  the  building   of 
railroads,  and  supplying  means  of  transporta- 
tion as  the  necessities  and  convenience  of  any 
community   In   the  state  and   its   Industrial 
and    commercial    development   may   require. 
Where  doubt  may  be  suggested  as  to  the  con- 
struction of  the  law.  It  ought  to  be  resolved 
with  a  ylew  of  bringing  the  practical  opera- 
tion of  the  law  Into  harmony  with  Its  pur- 
pose.   There  Is  no  good  reason  apparent  for 
glTlng  to  the  provisions  of  the  Code  in  ques- 
tion the  meaning  and  effect  that  a  railroad 
can  only  have  termini  at  or  In  a  city,  town, 
or  village.    It  may  well,  and  does,  occur  that 
conditions  exist  to  require,  or  make  It  con- 
venient to  a  community  or  a  particular  local- 
ity to  have,  railroad  facilities  provided,  where 
it  would  be  inexpedient  to  so  fix  the  termini. 
Accordingly,  In  practice,   It  is  believed.   In 
forming  corporations  of  the  character  of  the 
one  here  In  question,  the  construction  of  the 
law  applying  to  their  formation  which  Is  here 
Insisted  upon  has  not  prevailed.    In  requir- 
ing that  the  termini  shall  be  specified  in  Its 
act  of  Incoiporatlon,  it  would  seem  that  the 
only  reaa<»iable  Intent  to  be  Imputed  to  the 
law  is  that  the  railroad   shall   have   such 
termini  definitely  ascertained  and  fixed  so 
as  to  Indicate  Its  general  direction  and  loca- 
tion.    This  would  be  sufilcient  in  a  special 
charter  conferred  directly  by  act  of  the  Legls- 
latnre.     Why  should   it  be  otherwise  In  a 
charter   authorized  to  be  formed   under  a 
general  law  having  the  object  which  has  al- 
ready been  indicated  and  intended  only  to 
obviate  the  necessity  of  a  special  charter  In 
conditions  making  the  Incorporation  of  a  rail- 
road company  expedient  or  desirable?    Where 
the  Liegislature  has  not  In  express  terms  In- 
dicated that  there  is  to  be  a  difference  be- 
tween a  special  charter  and  one  authorized  by 
the  general  law  in  the  regard  mentioned  the 
conrt  onght  not  to  be  astute  In  finding  one 
where  there  Is  not  apparent  a  reason  there- 
for.   The  law  does  not  In  terms  require  the 
termini  of  a  railroad  incorporated  under  the 
general  law  to  be  at  or  In  a  town,  village,  or 
city,  and,  while  It  does  require  the  "names  of 
the  places  of  the  termini"  to  be  specified, 
the  reasonable  Import  of  this  language  is  that 
it  Is  only  the  equivalent  of  requiring  that  the 
places  or  points  of  the  termini  shall  be  def- 
hiitely  designated  and  fixed.    When  this  is 
done  the  requirement  of  the  law  as  to  the 
certificate  has  been  complied  with,  and,  as 
It  Is  the  certificate  which  confers  the  cor- 
porate powers,  a  compliance  with  the  requi- 
sites for  that  brings  the  corporation  into  ex- 


istence. The  succeeding  provision,  which  has 
been  recited,  does  not  relate  to  the  requisites 
of  the  certificate,  but  to  the  exercise  of  the 
powers  thereby  conferred  in  constructing  the 
projected  railroad  "between  the  points  named 
In  the  certificate."  It  Imposes  no  restric- 
tion upon  the  corporaticm  in  respect  to  the 
location  of  the  termini  of  Its  railroad,  but 
expresses  the  powers  of  the  corporation  in 
constructing  the  road  to  or  within  any  town, 
city,  or  village  when  the  points  of  the  termini 
may  commence  at  or  extend  Into  such  town, 
city  or  village.  In  P.  &  C.  B.  B.  Co.  v. 
Speelman,  supra,  this  court  bad  under  con- 
sideration a  charter  of  a  railroad  company 
organized  under  the  general  Incorporation 
law,  which,  in  Its  description  of  the  termini  of 
the  projected  railroad,  was  open  to  the  same 
criticism  that  is  made  In  that  regard,  of  the 
charter  here  in  question.  The  question  now 
being  considered  was  not  distinctly  raised  in 
that  case.  But  the  validity  of  the  charter, 
there  involved,  was  dravrai  in  question,  and 
the  same  was  pronounced  valid  without  a  sug- 
gestion that  it  was  defective  in  Its  descrip- 
tion of  the  termini.  That  the  court  had  In 
mind  this  feature  of  the  charter  in  passing 
upon  Its  validity  appears  from  expressions 
that  fell  from  the  court  in  the  course  of  the 
majority  opinion,  where  it  was  said :  "There 
is  no  pretense  that  the  termini  of  the  road 
are  not  designated  with  reasonable  certainty. 
♦  ♦  •  The  charter  only  calls  for  one  town, 
Westernport,  and  to  that  the  road  now  runs." 
In  respect  to  the  town  of  Westernport  men- 
tioned In  the  foregoing  quotation,  the  charter 
had  not  described  It  as  a  terminus  of  the  road, 
but  the  road  was  to  run  "through  or  near  to" 
it.  Again,  there  occurs  In  the  opinion  the 
following:  "The  law  of  this  state  requires 
the  termini  to  be  fixed  in  this  state  with  rea- 
sonable c^talnty,  and  the  cities  (if  any) 
through  or  near  which  the  road  is  to  pass. 
We  think  the  termln!  have  been  fixed  In  this 
charter,  good  faith  has  been  observed,  and 
the  towns  named."  It  may  be  said,  therefore, 
that  this  court  has  already  Indicated  Its  ap- 
proval of  the  views  herein  expressed  as  to 
the  objection  urged  to  the  validity  of  the 
charter  here  In  controversy  based  upon  the 
alleged  defective  description  of  the  termini 
of  the  railroad  of  the  appellee. 

We  find  no  support  for  the  contention  that 
the  charter  of  the  appellee  Is  Invalid.  The 
appellee  being,  then,  an  existing  corporation, 
has  it  the  right  to  connect  with  and  use  the 
railroad  of  the  appellant  as  it  claims  It 
has?  Upon  this  branch  of  the  case  there  has 
been  a  good  deal  of  discussion  and  citation 
of  authorities.  The  question,  however,  would 
seem  to  depend  on  what  the  liegislature  has 
done;  what  Is  the  Intention  manifested  in 
this,  and  has  it  acted  withhi  its  powers. 
This,  In  fa>.>.  Is  illustrated  In  the  authorities 
cited.  Where  these  show  analogous  ques- 
tions have  been  raised,  they  have  been  treat* 
ed  as  matters  of  construction  of  statutes  af- 
fecting the  particular  cases.    The  acts  incor- 
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poratlng  tbe  appellant  are  specifically  referred 
to  In  tbe  bill.  Section  10  of  the  act  of  187C 
therein  set  out  is  as  follows:  "Tbe  time- 
table and  rates  of  charges  for  tolls  and  freight 
shall  be  nnder  the  sole  control  and  manage- 
ment of  tbe  president  and  directors  of  said 
company,  or  a  majority  of  them,  but  all  rail- 
road companies  shall  have  the  right,  upon 
equal  terms,  to  run  their  locomotives  and 
cars  over  the  tracks  of  the  said  company,  and 
no  discrimination  in  rates  of  toll,  or  in  any 
other  respect,  shall  ever  be  made  In  favor  of 
any  company ;  provided,  that  the  said  Union 
Railroad  Company  shall  not  charge  for  the 
use  of  the  road  a  snm  exceeding  the  rate  of 
five  cents  per  mile  for  tolls  for  use  of  said 
road  for  every  mile  or  proportionate  part 
of  a  mile,  and  for  passengers  a  sum  not  ex- 
ceeding the  rate  of  ten  cents  per  passenger 
per  mile,  or  proportionate  part  of  a  mile  for 
each  passenger."  Section  4  of  the  act  of  1872 
also  set  out  in  tiie  bill  provides  "that  nothing 
contained  in  any  of  tbe  acts  of  Assembly 
relating  to  the  said  company  shall  be  con- 
strued as  preventing  the  said  company  from 
using  Its  own  locomotives  and  cars  upon  its 
road,  on  equal  terms,  however,  with  other 
companies  having  the  right  to  mn  their  loco- 
motives and  cars  upon  the  same."  Section 
6  of  the  last-named  act  provides  "that  the 
said  company  may  construct  all  swltebes  and 
sidings  or  tumoute  from  tbe  main  road 
*  *  *  as  may  be  necessary  to  enable  it  to 
shift  trains  to  and  from  other  railroads  with 
which  it  may  now  or  hereafter  come  in  con- 
tact *  *  *,  between  the  termini  now  fixed 
by  tbe  act  Incorporating  the  said  company, 
and  any  act  amendatory  of  or  supplementery 
thereto."  It  would  seem  there  could  be  no 
doubt  about  the  intention  of  the  Legislature 
In  the  foregoing  provisions.  In  express,  un- 
ambiguous, and  unqualified  terms  .It  has  said 
that  all  railroad  companies  shall  have  the 
right  to  run  locomotives  and  cars  over  the 
railroad  of  the  appellant;  provides  that  the 
appellant  shall  not  be  prevented  by  anything 
In  the  provisions  from  using  ite  own  loco- 
motives and  cars  on  Ite  road  on  equal  terms 
with  other  companies  "having  the  right  to 
run  their  locomotives  and  cars  upon  the 
same" ;  and  gives  to  the  appellant  the  power 
to  construct  the  necessary  switches,  sidings, 
or  tumoute  to  give  operative  efFect  to  the 
"right"  so  given  to  "all  railroad  companies:" 
Plainly  It  was  intended  to  impose  upon  the 
appellant  a  duty  with  respect  to  allowing  the 
use  of  Ite  road  to  other  railroads,  and  to  give 
to  it  tbe  necessary  power  to  meet  tbe  re- 
qulremente  of  the  duty  so  Imposed.  But  it 
is  argued  on  behalf  of  the  appellant  that, 
though  there  may  be  a  duty  Imposed  upon 
the  appellant  In  the  regard  mentioned,  as  the 
servient  corporation,  no  right  has  been  given 
to,  and  no  power  conferred  upon,  the  appellee, 
as  the  dominant  corporation,  to  make  con- 
nection with,  and  use  the  railroad  of  the 
former  because  the  appellee  was  Incorporated 
under  the  general  incorporation  law  which 


contelns  no  express  grant  of  right  or  power 
to  railroad  corporations  Incorporated  there- 
under  to  connect  with   and   make  ose  of 
other  railroads.    If,  however,  in  the  provi- 
sions In  the  appellant's  charter  which  have 
been  set  out,  the  Legislature  designed,  not 
only  to  Impose  a  duty  on  the  servient  railroad 
company,  but  to  create  a  right  for  other  rail- 
roads in  a  dominant  capacity.  It  Is  not  per- 
ceived why  such  right  has  not  been  so  con- 
ferred.   A  readhig  of  the  stetutes  original 
and  amendatory  and   supplementary,   relat- 
ing to  the  Incorporation  of   the  appellant, 
makes  it  evident  that  one  of  the  purposes  of 
Ite  existence  was  the  use  to  be  made  of  Ite 
railroad  by  other  roads,    nils  was  made  a 
feature  of  Ite  original  charter  and  has  been 
preserved,  and  more  distinctly  developed,  in 
the  amendments  thereto.    The  grant  therein, 
therefore,  to  other  corporations  of  tbe  right 
to  use  ite  railroad  was  not  an  incongruous 
provision,  but  one  germane  to,  and  coasistent 
with,  the  objects  of  the  incorporation.    It 
can  hardly  be  questioned  that  the  Legislatnre 
could  incorporate  a  railroad  company  for  the 
express  purpose  of  building  a  railroad  for 
use  by  other  railroads  in  getting  their  freight 
and  the  articles  of  traffic  to  tide-water  in 
conditions  that  would  make  It  expedient  or 
desirable  to  do  so.    There  can  be  no  difference 
In  prhiciple  between  a  railroad  company  in- 
corporated solely  for  such  use  and  one  In- 
corporated with  that  as  one  of  ite  purposes. 
In  tbe  original  charter  of  the  appellant  the 
right  to  use  ite  road  was  given  only,  and  in 
express  terms,  to  tbe  Western  Maryland  and 
tbe  Northern  Central  Railroads.    AHupming 
that  these  roads  had  at  the  time  in  their 
re^ectlve  charters  no  express  provision  giv- 
ing them  authority  to  connect  with,  and  run 
their  cars  over,  the  railroad  of  the  appellant, 
it  would  be  refining  over  much  to  say  that^ 
notwithstanding  the  distinct  requirement  In 
appellant's  charter  that  It  should  yield  to 
them  such  right,  they  would  still  have  to  go 
to  the  Legislature  to  ask  for  express  author- 
ity to  avail  of  it    In  the  subsequent  amend- 
ment of  the  charter  of  the  appellant;  the  Leg- 
islature extended  the  right  of  us^r  of  Ite 
road  to  all  railroads.    The  Inferoice  cannot 
be  avoided,   in  the  absence  of  anything  to 
qualify  the  right  so  conferred,  that  It  was 
Intended  by  the  Legislature  that  such  right 
should  be  given  to  all  railroads  as  it  had  been 
held  previously  by  the  two  railroads  express- 
ly   named    In   the   original    charter.     There 
appears  no  Int«ition  to  take  away  from  these 
railroads  the  right  they  had  at  tbe  time  of 
the  amendmrait  nor  to  modify  It  or  attach 
to  it  any  new  conditions.    They  can  only 
now  have  the  right,  as  it  previously  existed, 
by  tbe  provision  in  the  amendment  which 
confers  It  upon  all  railroads.    If  they  take  or 
retain  the  right  in  question  imder  that  provi- 
sion, then  necessarily  all  other  railroads  must 
take  it  under  the  same  provision.    There  is 
no  question  of  right  of  contract  here  making 
the  right  In  question  one  of  mutual  arrauge- 
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ment  as  to  terma  and  conditions  dependent 
upon  the  consent  and  volition  of  the  parties 
tn  respect  thereto.    The  right  Is  one  confer- 
red directly  by  the  law  upon  the  terms  therein 
prescribed  and  to  be  yielded  npon  demand  to 
parties  entitled  thereto  to  be  exercised  by 
them  npon  the  terms  so  prescribed.    In  mak- 
ing ita  application  for  the  making  of  a  con- 
nection with  appellant's  road,  the  appellee  re- 
^inested  that  the  proper  means  of  making 
snch   connection  be  either  supplied  by  the 
appellant  or  that  the  appellee  be  permitted 
to  do  this.    As  has  been  seen  the  power  Is 
conferred  upon  the  appellant  to  constmct  all 
necessary  appliances  to  enable  such  connec- 
tion to  be  made.    This  power  can  properly  be 
exercised  by  having  such  means  of  connection 
actually  supplied  by  the  appellant,  or  by  ar- 
rangement by  which  the  appellee  can  do  thla 
In  case  of  Turnpike  Co.  v.  Union  R.  R.  Co„ 
S5  Md.  224.  6  Am.  Rep.  397,  this  court  had 
before  it  the  question  of  tbe  right  of  the 
appellant  here  to  construct  a  lateral  road  to 
connect  Its  road  with  that  of  the  Philadelphia, 
Wilmington  &  Baltimore  Railroad  Company, 
and  held  that  the  appellant  had  not  the  power 
conferred  under  Its  charter  to  construct  the 
road  there  projected.    In  the  course  of  the 
opinion  in  the  case  there  appeared,  arguendo, 
this   nnqnallfled   language:    "Now,   what  is 
the  right  granted  by  the  tenth  section  of  the 
act  of  1870?    It  Is  that  all  railroad  com- 
panies shall  have  the  right  npon  equal  terms 
to  run  their  locomotives  or  cars  over  the  rail- 
road of  the  appellee.    By  Its  original  char- 
ter (Act  of  1866,  p.  189,  c.  119),  this  right 
was  conferred  only  upon  the  Northern  Cen- 
tral   and   the  Western   Maryland   Railroad 
Companies,  but  the  charter  was  amended  by 
tbe  act  of  1870,  and  all  railroad  companies 
were    authorized   to   use   Its   tracks."    The 
court  then  goes  on  to  say  that  the  question 
there  was  "not  whether  these  railroads  are 
authorized  to  build  lateral  roads  connecting 
with  thcrallroad  of  the  appellee,  as  Incident 
and  necessary  to  the  beneficial  enjoyment  of 
tbe  right  to  use  the  tracks  of  the  appellee, 
but  whether  this  section  confers  upon  the 
latter  tbe  power  to  buUd  lateral  roads  In 
every  direction  connecting  with  all  railroads 
nmnlng  to  Baltimore  City."    This  language, 
used  in  the  unqualified  way  It  was,  has  signif- 
icance, and  Indicates  that  the  view  taken  by 
this  court  then  of  tbe  effect  of  Act  1870,  S  10, 
coincides  with  the  view  which  we  have  here 
bidlcated.    The  decree  of  the  court  below 
was  In  accordance  with  the  views  we  have 
herein  expressed,  and  will  be  affirmed. 

Decree  affirmed,  with  costs  to  the  appellee, 
and  cause  remanded. 


RILL  ▼.  WILLIAMS. 
(Court  of  Appeals  of  Maryland.    Dec.  20,  1906.) 
t  Taxation— PwvATTB  Aixiywat. 

A  private  alleyway  is  subject  to  taxation. 
[Ed.  Note.— For  cases  in  point,  SM  CJoit  Dig. 
fol.  4S.  Taxation,  {  297.] 


2.  Samk— Pebson  to  Bb  Assxssed. 

Where  one  conveys  lota  describing  them  aa 
bounded  on  one  side  by  an  alley  of  a  certain 
width  to  be  left  open  for  use  In  common,  the 
alley,  which  is  but  a  private  way,  is  properly 
assessed  to  the  grantor  in  whom  the  fee-simple 
title  remains,  it  being  no  part  of  tbe  daty  of 
the  assessor  or  the  appeal  tax  court  to  separate- 
ly value  tbe  interests  m  the  alley  of  the  grantor 
and  grantee. 
8.  Samk— Saus. 

A  private  alley  may  be  sold  for  nonpayment 
of  taxes  thereon,  though  the  easement  of  passage 
thereover  given  an  adjoining  owner  be  thereby 
destroyed. 
4.  Sauk- ADVEBTtsi:)OENT  or  Bale. 

An  advertisement  of  tax  sale  Is  snfficient 
thoQKh  the  property  be  a  private  alleyway  and 
be  termed  a  lot  in  the  advertisement,  its  bound- 
aries being  properly  given,  and  no  one  being 
misled. 

lEA.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4S,  Taxation,  {  1339.] 

6.  Same— NoncK  of  Assessment. 

One  to  whom  the  owner  of  a  private  alley 
has  given  an  easement  of  passage  thereover  may 
not  object  that  the  owner  thereof  was  not  given 
notice  of  assessmuit  thereof  for  taxes. 

riSd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Taxation.  S  603.} 

Appeal  from  Circuit  Court  of  Baltimore 
City;  Henry  Stockbrldge,  Judge. 

Appeal  by  Harriet  L.  Hill  from  an  order 
ratifying  a  tax  sale  made  by  Henry  Williams, 
city  collector.    Affirmed. 

Argued  before  McSHIERRT,  a  J.,  and 
BRISCOE,  BOTD,  PEAROB,  SCHMUCKEU, 
and  JONES,  JJ. 

G.  Alex.  Fairbank,  Jr.,  or  appellant  Rich- 
ard B.  Tippett,  for  appellee. 


McSHERRT,  C.  J.  This  is  an  appeal  from 
an  order  passed  by  the  circuit  court  of  Balti- 
more City.  By  that  order  a  sale  of  certain 
real  estate  made  by  the  tax  collector  of  the 
city  to  satisfy  unpaid  state  and  city  taxes 
was  ratified,  and  the  objections  which  had 
been  previously  filed  against  the  confirmation 
of  that  sale  were  overruled.  On  November 
16,  1903,  the  city  tax  collector  duly  adver- 
tised that  be  would  sell  at  public  auction  at 
the  Real  Estate  Exchange  Salesrooms  on  De- 
cember 14th  following  certain  described  real 
estate  upon  which  tbe  taxes  then  due  were  In 
arrears.  On  the  day  designated  the  col- 
lector sold  the  following  described  lot  be- 
ing one  of  those  named  In  the  advertisement; 
viz.:  "Lot  No.  2481  (1638  Pennsylvania  ave- 
nue). Beginning  on  the  northwest  side  of 
Pennsylvania  avenue  86  feet  8  inches  south- 
easterly from  Sewell  street  and  at  the  south- 
east line  of  a  lot  (owner  unknown);  thence 
southwesterly  along  said  lot  87  feet;  thence 
southeasterly  12  feet  6  Inches  to  a  lot  (owner 
unknown);  thence  northeasterly  along  said 
lot  87  feet  to  Pennsylvania  avenue,  and 
thence  northwesterly  along  said  avenue  12 
feet  6  Inches  to  the  beginning."  "A  vacant 
lot  No.  1638.  Assessed  to  SllnglutC  Est  for 
state  and  city  taxes  1901,  1902,  and  city 
taxes  1903.  $37.32."  The  lot  wos  purchased 
at  that  sale  by  Charles  McOonnell  in  the 
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name  of  George  L.  MatOngly  for  $350.  On 
the  17tta  day  of  December,  1901,  the  collector, 
Mr.  Henry  Wllllamg,  reported  the  sale  to 
the  court  The  papers  were  then  referred  to 
an  auditor  and  master  who,  on  the  4tb  of 
January,  1005,  certified  that  the  proceedings 
appeased  to  be  regular.  On  the  succeeding 
day  an  order  of  court  was  published  warning 
all  persons  Interested  in  the  said  lot  which 
was  described  In  precisely  the  same  terms 
as  It  had  been  In  the  original  adTertisement 
of  sale,  to  appear  in  court  by  the  2l8t  day 
of  February,  1905,  to  show  cause,  If  any 
they  bad,  why  the  sale  sboold  not  be  ratified 
and  confirmed.  On  February  16th  Mrs. 
Harriet  L.  Hill  filed  exceptions  to  the  ratifi- 
cation of  the  sale.  Those  exceptions  are: 
First,  that  the  lot  of  ground,  although  desig- 
nated In  the  adTcrtl6ement  of  sale  as  a 
vacant  lot  •  ♦  •  is  an  alleyway  11  feet 
wide,  or  thereabouts.  Second,  that  said  lot 
of  ground  was  dedicated  to  the  use  of  the 
abutting  property  owners  as  an  alleyway 
by  the  owners  of  the  property,  as  by  refer- 
ence to  a  deed  from  Fielder  C.  Slingluff  and 
others,  executors  to  Harriet  L.  Hill,  will  ap- 
pear, wherein  said  owners  call  for  said  lot 
as  an  alleyway  11  feet  wide  to  be  left  open 
for  nse  In  common.  Third,  that  Harriet  L. 
Hill  is  the  owner  of  a  lot  of  ground  binding 
on  said  alley  •  •  *  and  that,  inasmuch 
as  the  exceptant  and  the  public  have  an 
easement  over  said  lot  for  an  alleyway,  the 
exceptant  suggests  that  said  lot  was  not  a 
proper  subject  for  taxation.  Fourth,  for  oth- 
er reasons  to  be  assigned  at  the  hearing. 
Testimony  was  subsequently  taken  before  an 
examiner,  and  the  case  was  later  on  heard 
with  the  result  already  Indicated. 

It  appears  that  on  the  8th  of  December, 
1880,  the  executors  of  the  Slingluff  estate 
conveyed  to  Mrs.  Hill  three  lots  of  ground 
fronting  on  the  southwest  side  of  Pennsyl- 
vania avenue  in  Baltimore  City,  the  northern- 
most one  of  which  was  bounded  on  Its  north- 
westerly line  by  an  alley  "eleven  feet  wide, 
to  be  left  open  for  use  In  common."  Before 
this  conveyance  in  1890  these  lots  and  this 
alleyway  formed  parts  of  a  larger  portion  of 
land  all  of  which  was  assessed  to  the  Sling- 
luff estate.  Tha.lots  sold  to  Mrs.  Hill  were 
evidently  transferred  to  her  on  the  assess- 
ment boolcs  whilst  the  strip  of  12  feet  6 
inches,  spoken  of  as  the  alley  "eleven  feet 
wide,"  remained  assessed  to  the  Slingluff 
estate,  and  was  treated  as  a  vacant  lot.  It 
Is  quite  apparent  that  the  fee  of  that  strip, 
lot,  or  alleyway,  whatever  it  may  be  called, 
remained  In  the  Slingluff  executors  subject 
to  the  easement  which  Mrs.  Hill  possessed 
In  it 

The  first,  second,  and  third  objections  to 
the  ratification  of  the  sale  present  substan- 
tially the  same  question,  and  that  question 
is  this:  Assuming  that  the  strip  of  grounil 
12  feet  6  inches  wide  which  runs  back  from 
Pennsylvania  avenue  a  depth  of  87  feet  to 
a  four-foot  alley  in  the  rear  of  the  three  lots 


owned  by  Mrs.  Hill  nnder  the  Slingluff  deed 
Is  an  alleyway;  can  it  be  assessed  for  pnr- 
poses  of  taxation?  It  Is  not  a  public  street 
or  alley.  It  was  designed  for  the  use  of  the 
occupants  of  the  three  lots  conveyed  by  the 
Slingluff  deed  to  Mrs.  Hill,  and  the  only 
Interest  or  estate  acquired  by  the  grantee 
under  that  deed  in  that  strip  of  ground  was 
a  right  of  way  from  Pennsylvania  avenue 
to  the  four-foot  alley  In  the  rear  of  her 
three  lots.  As  the  fee-simple  title  remained 
in  the  Slingluff  estate,  the  land  was  properly 
assessed  to  that  estate.  It  was  no  part  of 
the  duty  of  the  appeal  tax  court  to  inqolro 
into  or  separately  value  the  interest  or  ease- 
ment which  Mrs.  Hill  secured  under  the 
deed.  And  there  is  nothing  in  our  general 
tax  system  which  compels  the  collector  to 
examine  what  title  a  party  has  to  land  with 
which  be  Is  assessed.  The  assessments  are 
made  by  other  officers,  and  be  Is  not  required 
to  review  or  to  verify  their  proceedings  be- 
fore making  a  sale.  Cooper  et  al.  v.  Holmes, 
71  Md.  20.  17  Atl.  711.  It  Is  not  compatible 
with  public  convenience  and  the  prompt 
collection  of  revenue  for  the  state  to  trace 
out  all  the  subdivided  or  qualified  Interests 
that  may  be  held  In  real  estate  and  seek 
to  hold  the  various  owners  responsible.  Its 
policy  is  to  assess  the  fee-simple  valne  of 
the  land  to  the  holder  of  the  possession, 
where  its  real  owner  is  not  apparent  or  ac- 
cessible, leaving  the  parties  Interested  to 
adjust  the  proportions  of  liability  ttetween 
themselves.  Mayor,  etc;,  Balto.  v.  Canton 
Co.,  63  Md.  218.  Prior  to  the  execution  of 
the  deed  of  1890  by  the  Slingluff  executors, 
the  legal  title  to  both  the  lots  now  owned  by 
Mrs.  Hill  and  to  the  alleyway  belonged  la 
fee  to  the  Slingluff  estate  and  was  properly 
chargeable  on  the  assessment  books  to  the 
estate;  After  the  conveyance  of  1890  was 
made  to  Mrs.  Hill,  the  three  lots  described 
therein  were  evidently  transferred  to  her  on 
the  assessment  books,  and,  when  the  new 
assessment  of  1886  was  made,  those  same 
lots  were'  valued  to  her  and  the  remaining 
one — the  so-called  alleyway  was  separately 
assessed  in  the  name  of  the  Slingluff  estate, 
and  so  continued  thenceforth  up  to  the  sale. 
There  was  no  irregularity  in  the  assess- 
ment when  made  In  1896,  and  the  antecedent 
creation  of  a  private  easement  In  this  strip 
of  land  oould  not  under  any  known  legal 
principle,  exempt  it  from  taxation.  It  there- 
fore continued  to  be  taxable  after  the  crea- 
tion of  the  easement  Just  as  it  had  been 
before,  and,  if  the  taxes  were  not  paid  it 
was  liable  to  be  sold,  even  though  by  such 
a  sale  the  easement  would  be  destroyed,  be- 
cause the  purchaser  at  a  tax  sale,  when  the 
proceedings  were  regular,  Is  clothed  with 
a  new  and  complete  title  in  the  land,  nndo: 
an  Independent  grant  from  the  sovereign 
authority,  which  bars  or  extinguishes  all 
titles  and  Incumbrances  of  private  p^sons, 
and  all  equities  arising  out  of  them.    Textor 
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T.  Shipley,  86  Md.  424,  38  Atl.  832.  These 
obsorratlons  dispose  of  the  three  objections 
flnt  mentioned,  and  we  torn  to  the  remaining 
ones  which  have  been  Interposed  noAet  the 
foarth  or  general  exception,  and  they  are: 
(a)  An  allied  inadequate  description  in  the 
adTertisement  of  sale,  (b)  An  alleged  de- 
fect in  the  original  assessment  due  to  a  fail- 
ure to  give  notice  to  the  owners.  These 
grounds  will  now  be  considered. 

(a)  The  advertisement  of  sale  Is  addressed 
to  the  public  and  should,  of  Itself,  contain 
■uffldently  definite  terms  of  description, 
without  further  ref erence>  to  apprise  the  pub- 
lic of  the  property  to  be  sold,  and  any  de- 
scription by  the  notice  which  informs  the 
pablic  of  the  property  to  be  sold  is  sufB- 
dent.  The  identity  of  the  property  must  be 
disclosed  by  the  advertisement.  Beeside  et 
HI.  T.  Peter,  33  Md.  120.  As  it  Is  the  iden- 
tity of  the  property  and  not  the  quality  of 
tbe  estate  which  the  advertisement  must  de- 
scribe, It  would  seem  to  be  clear  that  the  ad- 
vertisement now  objected  to  was  amply  full 
and  sufficient  It  gave  tbe  number  of  tbe 
lot  on  Pennsylvania  avenue  as  1638,  and 
there  is  no  pretense  that  there  was  any  In- 
accuracy In  the  figures.  It  described  It  as 
beginning  on  the  southwest  side  of  Pennsyl- 
vania avenue,  86  feet  and  8  Inches  south- 
easterly from  Sewell  street,  and  there  is 
not  a  suggestion  that  there  is  the  least  vague- 
ness or  Incorrectness  In  this.  It  gives  the 
number  of  feet  and  Inches  which  the  lot 
fronts  <Mi  Pennsylvania  avenue  and  the  num- 
ber of  feet  of  Its  depth,  and  states  that  It 
Is  assessed  to  the  SlinglufT  estate.  It  Is 
difficult  to  see  bow  a  more  minute  descrip- 
tion could  have  been  supplied.  No  one  was 
misled — at  least  there  is  no  intimation  to 
that  effect  in  the  record — ^bnt,  on  the  con- 
trary, the  husband  of  Mrs.  Hill,  who  is  her 
agent,  attended  tbe  sale  in  company  with 
a  representative  of  the  title  company  which 
bad  gnarantied  tbe  title  to  the  lots,  and  per- 
mitted the  strip  of  land  to  be  purchased  by 
McConnell  for  the  sum  of  $350  though  by 
paying  tbe  trifling  sum  of  $37.82  and  a  small 
amount  of  costs  be  could  have  avoided  a 
sale  altogether.  He  permitted  a  whole  year, 
within  which  be  might  have  redeemed  the 
property,  to  go  by  after  the  sale  without 
availing  himself  of  the  right  which  the  stat- 
utes give  to  pay  the  taxes  before  a  ratifica- 
tion of  the  salfe  Surely  It  cannot,  under 
these  dreomstances,  be  said  that  there  was 
either  any  insufficiency  In  the  description 
contained  in  the  advertisement,  or  such  an  in- 
(Dfficiency  as  misled  any  one. 

(b)  As  to  tbe  alleged  failure  of  the  assess- 
ing officials  to  give  notice  of  the  assessment 
in  the  first  instance  but  a  few  words  need  be 
■aid.  Whether  any  notice  was  given  to  the 
Sllngluff  executors  or  not,  to  tbe  effect  that 
this  lot  or  alleyway  would  be  separately  as- 
sessed in  1896,  the  fact  is  it  was  then  thus 
valued  and  assessed,  and,  with  the  knowledge 
that  it  was  so  valued,  they  paid  the  taxes  on  It 


up  to  1901  without  objection  of  any  kind. 
They  accepted  the  assessment  and  paid  the 
taxes  on  it,  and  they  never  have  set  up,  and 
are  not  now  interposing  any  objection,  that 
the  assessment  was  irregular  or  unlawful. 
In  its  last  analysis  Mrs.  Hill's  contention  is 
not  that  her  property  was  assessed  without 
notice  to  her,  but  that  the  property  owned 
by  the  Sllnglnfl  estate  was  assessed  without 
notice  to  the  executors  of  that  estate.  Sup- 
pose it  was,  that  is  not  a  fault  of  which  she 
can  complain. 

It  may  be  added  in  conclusion  that  there 
Is  no  foundation  in  the  record  to  support  the 
suggestion  that  this  so-called  alleyway  is  a 
public  alley.  If  an  alleyway  at  all,  it  was 
a  private  way.  If  a  private  way,  the  title 
was  in  the  Sllngluff  estate  because  It  had 
never  been  conveyed  away  by  the  executors. 
If  the  title  remained  in  that  estate,  then  the 
land  was  subject  to  valuation  and  taxation, 
and.  If  the  taxes  were  not  paid.  It  was  liable 
to  be  sold  Just  as  It  was  sold. 

Finding  no  error  In  the  order  which  finally 
ratified  and  confirmed  tbe  sale.  It  will  b« 
affirmed  with  costs. 

Order  affirmed  with  costs  above  and  below. 


UNITED   FRUIT    00.    v.    NEW   YORK   ft 

BALTIMORE  TRANSP.  CO. 
(Court  of  Appeals  of  Maryland.    Dec.  20,  1906.) 

L   GABBIEBB— LlABIUTT  AS  IltSUBEBS— TlBUI- 
NATION. 

A  carrier's  liability  as  insurer  oontinaes 
after  the  arrival  of  the  goods  at  their  destina- 
tion, and  until  the  consignee  has  had  a  rea- 
sonable time  after  notice  of  their  arrival  in 
which  to  remove  them. 

2.  Sauk. 

The  reasonable  time  within  which  a  con- 
signee  after  notice  of  the  arrival  of  his  goods 
at  their  destination  la  required  to  remove  them, 
before  the  termination  of  tbe  liability  of  the 
carrier  as  insurer,  is  such  time  as  will  enable 
one,  residing  in  the  vicinity  of  the  place  of 
delivery,  and  who  is  Informed  of  the  probable 
time  of  arrival  of  the  goods  and  of  the  cours* 
of  the  carrier's  business,  to  inspect  and  remove 
the  goods  during  business  hours. 

3.  Save. 

Goods  arrived  at  their  destination  early 
Friday  morning.  The  carrier  gave  notice  of 
their  arrival  to  the  consignee  before  noon  that 
day.  The  consignee  had  the  rest  of  the  day 
and  the  whole  of  the  following  day  in  which 
to  remove  them,  and  he  failed  to  do  so.  HMd, 
In  the  absence  of  other  facts,  that  the  consignee 
did  not  remove  the  goods  within  a  reasonable 
time,  and  tbe  liabili^  of  the  carrier  thereafter 
was  the  liability  of  a  warehouseman  only. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  {{  609-610V&.] 

4.  Same. 

Ooods  arrived  at  their  destination  Friday 
morning.  The  carrier  gave  notice  to  the  con- 
signee of  their  arrival  before  noon  of  that  day. 
The  consignee  requested  the  carrier  to  bold  the 
goods  until  Tuesday  following;  it  being  in- 
convenient for  tbe  consignee  to  receive  them  be- 
fore that  time.  The  carrier  agreed  to  hold  the 
goods  at  the  consignee's  risk.  Held,  that  the 
carrier  was  liable  only  as  warehouseman. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §{  609-611%.] 
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6.  Saue. 

Goods  arrived  early  Friday  morning,  and 
the  carrier  gave  notice  tliereof  to  the  con- 
(ignee  before  noon  of  tltat  day,  l^e  consignee 
requested  the  carrier  to  bold  the  goods  until 
Tuesday  following,  which  the  carrier  agreed  to 
do  at  tb»  risk  of  the  coniignee  who  agreed  to 
pay  doeka^  and  scowage  cnargea  for  delivery 
at  a  certain  wharf.  The  charges  were  to  be 
paid  to  a  third  person.  Held  that,  because  the 
goods  were  held  by  the  carrier  beyond  the  6m« 
at  wliich  it  was  ready  and  had  offered  to 
deliver  them  pursuant  to  a  contract  that  they 
were  at  the  risk  of  the  owner  daring  that  period, 
the  carrier  was  liable  only  as  warehoaseman. 

[EH.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §§  609-611%.] 

C  Appeax— Eeeobs  in  InsTBxronoNS— Right 

TO  Complain. 

A  party  cannot  complain  of  a  correct  in* 
■truction,  though  it  conflicts  with  erroneous 
instructions  given  at  his  instance. 

[EA  Note.— For  cases  in  point  see  Cent.  Dig. 
Tol.  8,  Appeal  and  Error,  |  3602.] 

Appeal  from  Snperlor  Court  of  Baltimore 
City;   George  M.  Sharp,  Judge. 

Action  by  the  United  Fruit  Company 
against  the  New  York  &  Baltimore  Trans- 
portation Company.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    AfSrmed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRISCOE,  BOYD,  PBARCB,  SCHMUCKER, 
JONES,  and  BURKE,  JJ. 

Randolph  Barton,  Jr.,  for  appellant.  Hor- 
ace S.  Whitman,  and  Thomas  F.  Cadwaiader, 
for  appellee. 


McSHERRY,  a  J.  This  suit  was  brought 
by  the  appellant,  the  United  Fruit  Company, 
ag:alnst  the  appellee,  the  New  York  &  Balti- 
more Transportation  Company,  a  common 
carrier  by  water,  to  recover  the  value  of  cer- 
tain goods  and  merchandise  shipped  from 
New  York  to  the  appellant  In  Baltimore  In 
one  of  the  steamers  of  the  appellee,  and 
which,  after  reaching  the  appellee's  dock  in 
Baltimore  and  after  being  unloaded  thereon 
from  the  steamer  and  after  being  stored  on 
the  appellee's  wharf,  were  destroyed  In  the 
great  Are  of  February,  1904.  Part  of  the 
goods  were  shipped  under  bills  of  lading 
which  contained  the  conditions  limiting  the 
carrier's  liability,  and  which  are  inserted  In 
the  uniform  bill  of  lading.  As  no  claim  Is 
made  -that  the  value  of  those  goods  thus 
•hipped  can  be  recovered  In  this  action,  no 
allusion  need  be  made  to  those  conditions. 
The  remainder  of  the  goods  were  shipped 
on  simple  receipts,  and  it  is  in  respect  of 
these  latter  goods  that  the  questions  in  this 
case  arise.  The  steamer  reached  Union  Dock, 
the  Baltimore  terminus  of  the  appellee's 
line,  at  balf  past  6  on  the  morning  of  Fri- 
day, February  5,  1904.  The  goods  were  not 
delivered  to  the  consignee;  and,  as  their  de- 
struction by  fire  whilst  in  the  possession  of 
the  appellee  Is  the  ground  of  the  pending 
action,  it  becomes  necessary  to  inquire  and 
determine  In  what  capacity  they  were  held 
by  the  appellee  at  the  time  of  their  destruc- 
tion, and  why  they  were  not  delivered  to 


the  appellant  upon  their  arrival.  To  an- 
swer these  inquiries  intelligently  a  somewhat 
detailed  statement  of  the  testimony  mtist  now 
be  made. 

There  were  but  four  witnesses  examined — 
two  on  each  side.  The  flret  witness  called 
was  O.  C.  Buckman,  and  his  testimony  shows 
nothing  of  consequence  beyond  the  fact  that 
as  manager  of  the  appellant  company  he 
knew  of  the  arrival  of  the  goods,  but  not 
from  personal  knowledge;  and  the  further 
fact  that  it  was  the  custom  of  the  appellee 
to  deliver  goods  to  the  appellant  company 
at  its  place  of  business  at  Bowley's  Wharf. 
The  appellant  then  produced  the  witness 
Irving  E.  Ward,  who  testified  that  at  the 
time  of  the  fire  he  was  acting  auditor  of  the 
appellant;  that  the  appellee  always  made  free 
delivery  to  the  appellant  company  of  goods 
consigned  to  the  appellant  in  Baltimore;  that 
"the  representative  of  the  defendant  [appel- 
lee] came  to  the  office  of  the  plaintiff  [appel- 
lant] and  saw  witness  in  person,  and  stated 
tliat  he  had  a  shipment  of  plaintiff's  [appel- 
lant's] that  had  arrived  on  his  boat,  and  be 
wanted  to  know  when  he  should  make  deliv- 
ery. Witness  thinks  this  was  on  Friday,  the 
day  the  boat  arrived.  And  as  these  goods  were 
to  be  shipped  to  our  people  in  Cuba,  and,  not 
having  a  steams  to  sail  before  Tuesday,  I  told 
him  that,  if  he  could  arrange  to  bold  those 
goods  until  Tuesday,  it  would  be  advantage- 
ous to  ns,  and  he  said  he  would  agree  to 
bold  those  goods  until  Tuesday,  provided 
we  would  pay  the  tugboat  and  scowage 
charge  from  the  New  York  &  Baltimore 
Transportation  Wharf  to  Bowley's  Wharf,  as 
the  goods  had  been  shipped  to  be  delivered 
at  Bowley's  Wharf.  He  agreed.  In  considera- 
tion of  the  fact  that  we  paid  the  expenses 
for  bringing  them  around  there,  that  he 
would  hold  them,  because,  as  he  stated,  they 
were  in  a  boat  and  to  take  them  out  and 
put  them  on  a  scow  he  could  send  them 
around  to  us  very  easily;  but,  If  he  was  to 
keep  them  there,  there  would  be  a  double 
expense,  and  if  we  agreed  to  pay  the  tug- 
boat charge  of  the  time  he  would  agree  to 
keep  the  goods,  which  was  done."  The 
Judge  then  asked  the  witness,  "Do  I  under- 
stand you  to  say  that  be  promised  to  deliver 
them  on  Friday?"  And  the  answer  was, 
"Yes,  sir.  And  you  agreed  to  pay  the  char- 
ges? Yes,  sir."  The  witness  continued:  "The 
ordinary  method  of  making  delivery  was  to 
bring  the  goods  by  drays  from  the  New  York 
Line  to  Bowley's  Wharf.  •  •  •  The  are 
destroyed  the  goods  Sunday  or  Monday  so 
they  were  never  delivered.  •  •  •  In  con- 
sequence of  the  making  of  this  agreement,  the 
goods  were  not  delivered  either  on  Ftlday 
or  Saturday."  On  cross-examination  the  wit- 
ness was  asked  the  following  questions  and 
gave  the  following  a;aswers:  "When  yoa 
were  notified  that  these  goods  had  arrived, 
you  say  yon  were  not  ready  to  receive  them? 
No,  sir.  Was  anything  said  to  you  or  by 
you  about  whose  risk  they  were  at?"    And 
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he  replied,  '^  do  not  recollect  anytbins 
•bont  a  risk  being:  mentioned  at  all." 

Tbe  appellee  (defendant)  tben  proved  by 
George  R.  Brown  that  he  was  at  the  time 
of  tbe  fire  one  of  the  delivery  clerks  of  the 
appellee,  and  had  been  for  20  years.  Tbe 
goods  in  controversy  reached  the  appellee's 
(defendant's)  wharf  about  half  past  6  Fri- 
day morning,  February  5,  1904.  Witness 
gave  appellant  (plaintiff)  written  notice,  "and 
personally  by  phone  told  appellant  they  were 
ready  to  deliver  the  goods.  Reply  was  that 
plaintiff  would  not  be  ready  before  Tuesday. 
Told  plaintiff  [appellant]  they  would  deliver 
that  morning  If  plaintiff  could  take  them. 
Goods  were  then  on  ship."  He  was  then 
asked,  'MYhen  be  refused  to  accept  them, 
what  did  you  then  say?"  and  he  replied,  "I 
told  Mm  they  were  entirely  at  his  risk."  If 
the  appellant  had  accepted  delivery,  the  goods 
would  have  been  taken  from  tbe  steamer  to 
the  ecow.  They  unloaded  the  goods  and  put 
them  on  appellee's  pier.  Tbe  ship  had  to 
sail  next  day.  The  goods  were  properly 
stored  on  the  pier.  In  a  covered  shed,  and 
were  tben  ready  for  consignee  at  any  time 
he  wanted  them.  The  lighters  In  which  the 
delivery  was  to  be  made  are  not  owned,  run, 
or  operated  by  the  appellee,  but  by  the  Atlan- 
'  tic  Transport  Company.  The  witness  fur- 
ther proved  that  It  was  tbe  custom  of  the 
appellee  to  deliver  free  first,  second,  and 
third  class  freight;  but  that,  If  fourth,  fifth, 
or  sixth  class  freight  was  delivered,  the  ap- 
pellee charged  for  it.  In  all  car  lots,  wheth- 
er It  Is  free  delivery  or  not,  the  appellee 
agreed  to  deliver  all  car  load  freight  to  con- 
signee's pier  If  he  had  a  water  front,  whether 
It  Is  fourth,  fifth,  sixth,  or  first,  second,  or 
third  class.  The  appellee  further  proved  by 
WUUam  Riley  that  In  February,  1904,  he 
was  notifying  clerk  of  the  appellee  company; 
that  his  duties  were  to  make  out  notices 
and  take  them  around  and  notify  people  that 
goods  bad  arrived  on  appellee's  steamers.  He 
took  notices  to  tbe  United  Fruit  Company 
on  February  the  5tb  of  the  arrival  of  all 
the  goods  covered  by  the  freight  bills  offer- 
ed in  evidence,  and  delivered  them  at  the 
appellant's  office.  The  blank  form  of  notices 
which  was  filled  out  In  each  case  was  as 
follows:  "New  York  and  Baltimore  Transpor- 
tation Line,  Baltimore 190-.    Landed 

this  day  at  the  Bay  Line  Wharf,  foot  Union 
Dock  the  following  goods,  subject  to  tbe  or- 
der and  at  the  risk  of who here- 
by notified  to  remove  the  same  without  delay, 
as  all  property  is  at  risk  of  the  owner  or 
consignee  after  landing  on  wharf."  He  de- 
livered tbe  notices  about  9  or  10  o'clock  In 
tbe  morning.  These  notices  applied  to  fourth, 
flftb,  and  sixth  classes  of  goods  only.  In 
rebuttal  the  appellant  recalled  Irving  K. 
Ward,  who  deposed  that  he  did  not  have  the 
conversation  with  Mr.  Brown  testified  to  by 
the  latter  as  a  telephone  communication; 
that  no  other  notification  of  arrival  of  these 

05A^2T 


goods  reached  him,  except  the  written  no- 
tice and  the  verbal  conversation  that  has 
been  testified  to. 

The  following  facts  are  established  by 
the  testimony,  and  established  conclusively 
and  without  contradiction:  That  the  goods 
in  question  reached  the  appellee's  wharf 
early  on  the  morning  of  February  the  5th; 
that  the  appellee  was  then  ready  and  willing 
and  offered  to  deliver  them  to  the  consignee 
according  to  Its  accustomed  mode  of  delivery; 
that  the  consignee  received  timely  notice 
on  the  morning  of  the  5th  of  February  that 
the  goods  had  arrived;  that  It  was  due  to 
consignee's  express  request  that  the  goods 
be  held  by  the  carrier  that  they  were  not 
delivered  on  that  day;  that  the  appellee  com- 
pany agreed  to  hold  them  nnttl  Tuesday 
at  the  risk  of  the  appellant,  and  the  latter 
agreed  to  defray  the  expense  of  transferring 
them  from  the  appellee's  wharf  to  the  ap- 
pellant's wharf  In  the  scows  and  by  the  tugs 
of  the  Atlantic  Transport  Company;  that  the 
goods  were  destroyed  by  fire  on  February 
7th  or  8th,  without  any  fault  or  negligence 
<m  the  part  of  the  appellee;  and  that  but 
for  the  declension  of  the  appellant  to  accept 
the  goods  on  the  6th  of  February  they  would 
not  have  been  burned  whilst  in  the  posses- 
sion of  the  appellee.  These  facts  show  why 
the  goods  were  not  delivered  to  the  consignee 
upon  their  arrival;  and  the  remaining  In- 
quiry Is:  In  what  capacity  do  these  facts 
prove  that  the  goods  were  held  by  the  appel- 
lee at  the  time  of  their  destruction  by  fire? 
And  that  is  the  next  Inquiry  because  Its  solu- 
tion will  determine  the  rule  of  law  by  which 
the  liability  of  the  appellee  is  to  be  meas- 
ured. 

We  all  know— it  is  a  familiar  doctrine — 
that  a  common  carrier  of  goods  is  an  insurer 
and  is  responsible  for  all  losses,  except  those 
occasioned  by  the  act  of  God  or  public  ene- 
mies, unless  there  is  some  valid  contractual 
restriction  of  that  liability.  If,  then,  the 
goods  In  controversy — those  not  covered  by 
the  conditions  In  the  uniform  bill  of  lading — 
were  in  the  custody  of  the  appellee  in  Ita 
capacity  as  a  common  carrier.  It  Is  liable  to 
the  consignee  for  their  vala&  On  the  other 
hand,  a  warehouseman,  being  a  mere  bailee, 
Is  bound  only  to  ordinary  diligence,  and,  of 
course,  is  responsible  for  losses  caused  by  or- 
dinary negligence.  If,  then,  the  goods  in 
question  were  in  the  custody  of  tbe  appellee 
as  warehouseman,  there  Is  no  pretense  that 
It  was  guilty  of  any  negligence  whatever, 
and  the  consignee  would  have  no  cause  of  ac- 
tion against  it  for  the  loss  occasioned  by  tbe 
flr&  When  the  goods  were  received  by  tbe 
New  York  &  Baltimore  Transportation  Com- 
pany in  New  York  for  tbe  shipment  to  Balti- 
more, the  duties  and  responsibilities  of  a 
common  carrier  of  freight  were  at  once  as- 
sumed by  it  Now,  when  did  those  duties 
and  responsibilities  terminate?  And  when,  if 
at  allt  did  the  less  rigorous  obligations  of  a 
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warehouseiuan  begin?  Laying  aside  for  the 
moment  all  reference  to  the  special  facta  of 
this  case  and  all  considerations  of  costom, 
It  win  be  pertinent  t»  determine,  first,  what 
Is  the  general  mle  of  law  with  regard  to  the 
termination  of  the  carrier's  liability'  as  car- 
rier, and  the  Inception  of  Its  liability  as  a 
warehonaeman ;  and  then  the  clrcnmstances  of 
this  case  will  be  considered  in  connection  with 
that  general  rule.  There  is  a  decided  con- 
flict In  the  authorities  as  to  when  the  car- 
rier's liability  as  such  ceases,  and  its  liability 
as  warehouseman  only  begins.  One  class  of 
cases  adopts  what  is  known  as  the  "Massa- 
chusetts rule,"  whilst  another  class  of  cases 
follows  what  is  called  the  "New  Hampshire 
doctrine."  The  Massachusetts  rule  is  this: 
When  the  transit  is  ended,  and  the  carrier 
has  placed  the  goods  in  his  warehouse  to 
await  the  delivery  to  the  consignee,  his  lia- 
bility as  carrier  is  ended  also,  though  no  no- 
tice Is  given  to  the  consignee,  and  he  la  re- 
sponsible as  warehouseman  only.  Thomas  ▼. 
Boston  &  P.  B.  Co..  10  Meta  (Mass.)  472,  48 
Am.  Dec.  444,  approved  in  Norway  Plains  Oa 
V.  Boston  &  M.  B.  Co.,  1  Gray  (Mass.)  263, 
61  Am.  Dec.  423.  This  rule  has  been  adopt- 
ed or  followed  In  Georgia,  Illinois,  Indiana, 
Iowa,  Missouri,  North  Carolina,  New  Jersey, 
and  Pennsylvania.  The  New  Hampshire  doc- 
trine holds  that  the  carrier's  liability  as  In- 
surer continues  after  the  arrival  of  the  goods 
at  their  destination  and  until  the  consignee 
has  had  a  reasonable  time  In  which  to  call 
for  and  remove  them,  and  that  the  carrier 
Is  bound  to  notify  the  consignee  of  the  ar- 
rival of  the  goods;  and  that  the  reasonable 
time  does  not  begin  to  run  until  such  notice, 
where  practicable,  has  been  given.  Moses  v. 
Boston  &  M.  B.  Co.,  32  N.  H.  523,  64  Am.  Dea 
381,  where  it  was  said  In  commenting  on  the 
rule  laid  down  In  Norway  Plains  Co.  v.  Bos- 
ton &  M.  B.  Co.,  supra,  that  the  Massachu- 
setts rule  was  of  "a  plain,  precise,  and  prac- 
tical character,"  but  that  "by  it  the  salutary 
and  approved  principles  of  the  common  law 
are  sacrlflced  to  considerations  of  convenience 
and  expediency."  The  lead  of  New  Hamp- 
shire has  been  followed  by  the  courts  of  Ala- 
bama, California,  Connecticut,  Kansas,  Ken- 
tucky, Louisiana,  Michigan,  Minnesota,  Ne- 
braska, New  York,  Ohio,  Vermont,  and  Tex- 
as. In  the  last-named  state,  as  well  as  In 
some  of  the  others,  the  rule  is  prescribed  by 
statute.  Bev.  St  Tex.  1895,  art  282.  See 
note  to  East  Tenn.  Vlrg.  &  Geo.  B.  Co.  v. 
Kelly  (Tenn.)  20  S.  W.  812,  17  L  B.  A  691, 
30  Am.  St  Bep.  902,  where  the  two  rules  are 
discussed  and  numerous  cases  are  cited. 
These  differences  of  opinion  had  their  origin 
In  the  mle  of  the  common  law  requiring  ac- 
tual delivery  to  the  consignee  by  the  carrier. 
A  modification  of  the  rule  was  made  neces- 
sary on  account  of  the  Impracticability  of 
actual  delivery  by  railroad  companies  or  car- 
riers by  water,  and  notice  to  the  consignee 
and  a  deposit  of  the  goods  in  the  carrier's 


warehouse  were  made  a  substitute  for  actual 
delivery.  The  cases  adopting  the  Massachu- 
setts doctrine  proceed  on  the  theory  that  a 
deposit  of  the  goods  In  the  carrier's  ware- 
house is  a  quasi  delivery  to  the  consignee's 
agent  and  absolves  the  carrier  from  all  fur- 
ther liability  as  to  the  goods,  except  such  as 
Is  assumed  by  its  new  reiaticm ;  such  a  de- 
livery to  itself  as  the  consignee's  warehouse- 
man behig  in  lieu  of  the  actual  delivery  re- 
quired by  the  common  law.  The  opposing 
authorities  consider  that  the  changed  char- 
acter of  the  carrier  which  renders  actual  de- 
livery impracticable  merely  relieves  It  from 
such  delivery ;  that  it  still  remains  liable  un- 
til the  consignee  receives  his  goods,  unless  be 
fails  to  call  for  them  within  a  reasonable 
time.    6  Am.  &  Eng.  Ency.  L  268. 

The  doctrine  of  the  English  cases  Is  sub- 
stantially the  same  as  the  New  Hampshire 
doctrine.  The  consignee  of  goods  shipped  by 
railway  Is  entitled  to  a  reasonable  time,  aft- 
er the  goods  have  arrived  at  their  desUna- 
tlon,  within  which  to  take  them  away,  and 
during  such  time  the  goods  are  in  the  hands 
of  the  railway  as  carrier  and.  subject  to  all 
the  liabilities  which  attach  to  that  character. 
But  when  such  reasonable  time  has  lapsed 
the  company  becomes  liable  as  warehouseman 
merely.  Chapman  v.  Great  West  By.  Co.,  8 
Q.  B.  Dlv.  278.  In  this  case  Gockbum,  a  J., 
said:  "The  contract  of  the  carrier  being  not 
only  to  carry,  but  also  to  deliver.  It  follows 
that,  to  a  certain  extent,  the  custody  of  the 
goods  as  carrier  must  extend  beyond  as  well 
as  precede  the  period  of  their  transit  from 
the  place  of  consignment  to  that  of  destina- 
tion. First,  there  Is  In  most  instances  an  In- 
terval between  the  receipt  of  the  goods  and 
their  departure— sometimes  one  of  consider- 
able duration.  Next,  there  Is  the  time  which, 
in  most  instances,  must  necessarily  intervene 
between  their  arrival  at  the  place  of  destina- 
tion and  the  delivery  to  the  consignee,  unless 
the  latter,  which,  however.  Is  seldom  the  case. 
Is  on  the  spot  to  receive  them  on  their  ar- 
rival. Where  this  is  not  the  case,  some  de- 
lay, often  a  delay  of  some  hours,  as,  for  In- 
stance, where  goods  arrive  at  night,  or  late 
on  a  Saturday,  or  where  the  train  consists 
of  a  number  of  trucks  which  take  some  time 
to  unload,  unavoidably  occurs.  In  these 
cases,  while,  on  the  one  hand,  the  delay,  being 
unavoidable,  cannot  be  imputed  to  the  carrier 
as  unreasonable,  or  give  a  cause  of  action  to 
the  consignor  or  consignee,  on  the  other  hand, 
the  obligation  of  the  carrier  not  having  been 
fulfilled  by  the  delivery  of  the  goods,  the 
goods  remain  in  his  hands  as  carrier,  and 
subject  him  to  all  the  liabilities  which  at- 
tach to  the  contract  of  a  carrier.  A  fortiori 
will  this  be  the  case  where  there  is  unrea- 
sonable delay  on  the  part  of  the  carrier.  If  the 
consignee  is  ready  to  receive.  The  case,  how- 
ever, becomes  altogether  changed  when  the 
carrier  Is  ready  to  deliver,  and  the  delay  in 
the  delivery  is  attributable,  not  to  the  car- 
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rier,  but  to  the  consignee  of  the  goods.  Here, 
again.  Just  as  the  carrier  is  entitled  to  a 
reasonable  time  within  which  to  deliver  so 
the  recipient  of  the  goods  is  entitled  to  a 
reasonable  time  to  demand  and  receive  de- 
llveiy.  •  •  •  When  once  the  consignee  is 
iB  mora  by  delaying  to  take  away  the  goods 
Iieyond  a  reasonable  time,  the  obllgatiiKi  of 
the  carrier  becomes  that  of  an  ordinary 
bailee,  being  confined  to  talcing  proper  care 
of  the  goods  as  warehouseman.  He  ceases 
to  be  liable  in  case  of  accident" 

The  precise  question  we  are  considering 
does  not  seem  to  have  been  passed  on  in  Mary- 
land.   We  adopt  as  the  more  reasonable  view 
the  New  Hampshire  rule,  and  the  doctrine  of 
the  liingllsh  cases;  and  this  brings  us  to  in- 
quire what  Is  a  reasonable  tlme^  within  which, 
after  notice  to  the  conrignee  of  the  arrival 
of  the  goods,  he  is  required  to  remove  then 
if  he  does  not  wish  the  liability  of  the  car- 
rier as  such  to  terminate  whilst  the  goods  are 
still  actually  undelivered.    "Beasonable  time" 
has  been  defined  as  being  such  time  as  would 
enable  one  who  resided  in  the  vicinity  of  the 
place  of  delivery,  and  was  Informed  of  the 
probable  time  of  the  arrival  of  the  goods  and 
of  the  course  of  the  carrier's  business,  to 
Inspect  and  remove  the  goods  during  business 
bonis.    S  Am.  &  Eng.  Ency.  L.  270,  and  cases 
cited  In  note  8.    Thus,  where  the  consignee 
was  notified  after  10  o'clock  Saturday  mom- 
big  ot  the  arrival  of  bis  goods,  and  the  day 
was  a  very  stormy  one,  it  was  held  that  a 
finding  that  the  following  Monday  morning 
was  a  reasonable  time  for  removal  would 
not   be   disturbed   on    appeal.    Solomon   v. 
Philada.,  etc.,  Ex.  Steamboat  Co..  2  Daly  (N. 
T.)   104.    In  Lemke  v.  C3il.,  etc.,  B.  R.  Co., 
39  Wis.  449,  where  it  appeared  that  the  goods 
arrived  at  the  place  of  destination  on  a  Sat- 
urday evening,  and  were  destroyed  by  an  ac- 
cidental fire  on  the  Tuesday  following  about 
noon,  it  was  held  that  the  owner  had  had 
a  reasonable  time  in  which  to  remove  them, 
and  that  the  company's  liability  as  insurer 
bad  ceased.    In  the  case  at  bar  the  goods  ar- 
rived early  on  Friday  morning,  and  notice 
of  their  arrival  was  given  to  the  consignee 
sometime  before  noon  of  the  same  day.   There 
was  the  rest  of  that  day  and  the  whole  of 
tbe  ensuing  day,  Saturday,  during  which  the 
consignee  could  have  removed  the  goods  from 
the  wharf  of  the  appellee^    That  period  was 
a  reasonable  time  within  which  the  consignee 
could  have  removed  the  goods.    Wben  the 
theta  are  undlq>nted,  the  question  of  what 
Is  a  reasonable  time  is  one  of  law.    6  Cyc. 
iSS,  note  47.    If  there  were  no  other  facts  in 
the  case  than  these  Just  mentioned  and  these 
are  undisputed,  then  under  the  English  and 
tlie  New  Hampshire  rule,  at  the  close  of  busi- 
ness hours  on  Saturday,  February  the  6th, 
tiie  goods  were  held  by  the  appellee,  not  as 
carrier,  but  as  warehouseman,  and  it  would 
not  be  liable  for  the  loss  which  was  caused 
by  the  fire  of  the  7tb  or  8th,  since  there  Is  no 


evidence  that  the  fire  was  due  to  or  caused 
by  its  negligence.  But  there  are  other  facts 
which  must  be  alluded  to  before  reaching  a 
final  cbnclusion  in  the  case. 

Assuming  that  according  to  Its  custom  the 
appellee  was  obliged  to  deliver  these  goods, 
they  forming  a  car  load  lot,  to  the  appellant 
company  at  its  place  of  business  at  Rowley's 
Wliarf,  do  the  facts  show  that  the  appellee 
held  the  goods  at  the  time  of  their  destruc- 
tion by  fire  as  carrier  or  as  warehouseman? 
That  question  arises  on  the  instruction  grant- 
ed by  the  trial  court  at  its  own  Instance. 
After  the  goods  had  arrived  the  consignee 
was  promptly  notified,  but  because  it  was 
then  inconvenient  for  it  to  receive  them  It 
requested  the  carrier  not  to  deliver  them,  but 
to  hold  them  until  Tuesday  following,  which 
the  carrier  agreed  to  do  at  the  risk  of  the 
owner  upon  the  owner  stipulating  that  it 
would  pay  the  tuggage  and  scowage  charges 
for  delivery  at  its  wharf.  Those  charges 
were  not  to  be  paid  to  the  appellee,  but  to  the 
Atlantic  Transport  C!ompany.  These  facts 
are  undisputed.  We  say  the  statement  that 
the  appellee  agreed  to  hold  the  goods  at  the 
risk  of  the  consignee  is  undisputed,  because, 
first,  the  written  notice  declares  that  they 
would  be  at  the  risk  of  the  appellant;  and 
because,  secondly,  the  testimony  of  the  wit- 
ness Brown  is  explicit  to  the  effect  that  he 
so  informed  the  appellant,  whilst  the  plain- 
. tiffs  witness  Ward  merely  said  that  he  did 
not  "recollect  anything  about  a  risk  being 
mentioned  at  all."  His  failure  to  recollect 
does  not  constitute  a  contradiction  of  Brown's 
affirmative  statement  There  are  two  propo- 
sitions resulting  from  these  circumstances. 
We  are  not  dealing  with  a  fiat  refusal  by  the 
consignee  after  notice  to  receive  the  goods. 
In  such  an  event  the  law  is  well  settled  that 
the  liability  of  the  carrier  as  insurer  termi- 
nates and  its  liability  as  warehouseman  be- 
gins. 6  Oyc.  474.  The  case  is  one  in  which, 
first  the  goods  were  held  by  the  carrier  at 
the  request  and  for  the  convenience  of  the 
consignee;  and,  secondly,  where  they  were 
held  by  the  carrier  under  a  distinct  agree- 
ment that  they  were  at  the  risk  of  the  owner. 

First  The  carrier  is  liable  only  as  ware- 
houseman while  the  goods  are  held  by  the 
carrier  at  the  request  and  for  the  convenience 
of  the  consignee.  6  Cyc.  456,  and  cases  In 
note  50;  Story  on  Bailments,  S  541.  So, 
where  the  carrier  is  ready  to  deliver  the 
goods,  but  on  account  of  the  lateness  of  the 
hour  they  are  left  in  the  depot  over  night,. 
at  the  consignee's  request  although  probably 
for  the  convenience  of  both  parties,  the  cai^ 
rier  remains  liable  thereafter  as  warehouse- 
man only,  without  regard  to  the  length  of 
time  that  has  elapsed  since  the  arrival  of 
the  goods.  5  Am.  &  Eug.  Bncy.  L.  273, 
citing  Fenner  v.  Buffalo,  eta,  R  Co.,  44  N. 
Y.  505, 4  Am.  Rep.  709;  Blumenthal  v.  Brair- 
erd,  88  Yt  402,  91  Am.  Dec.  350.  The  rea- 
son for  this  is  obvious.  The  carrier  is  en- 
titled to  complete  its  contract  and  to  re- 
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lease  Itself  from  Its  liability  as  Insurer  of 
tbe  goods  by  promptly  dellverlns  tbem  upon 
their  arrlTal.  If,  being  ready  and  offering 
to  make  tbe  delivery,  It  is  Induced  "by  the 
consignee  not  to  perform  tbat  part  of  Its 
duty  and  not  to  perform  It  merely  for  tbe 
purpose  of  serving  tbe  convenience  of  tbe 
consignee,  tbe  latter  cannot  be  permitted, 
sbould  tbe  goods  perish  after  they  would  have 
been  delivered  but  for  the  request  tbat  they 
should  not  be  delivered,  to  contend  that 
their  nondelivery,  occasioned  by  their  de- 
struction in  tbe  interim,  was  a  breach  of  the 
carrier's  original  duty  to  deliver.  Tbe  con- 
signee's request  that  the  carrier  should  bold 
tbe  goods  beyond  tbe  time  at  which  the  car- 
rlfflf  was  ready  and  had  offered  to  deliver 
them  cannot,  if  tbe  carrier  complies  with  that 
request,  prolong  the  carrier's  liability  as  In- 
surer; because  such  a  request  Is,  in  effect, 
a  request  that  tbe  carrier  store  the  goods  in 
tbe  meantime.  And  that  Is  what  was,  in 
fact,  actually  done.  The  goods  were  un- 
loaded from  the  ship  and  were  stored  on  the 
appellee's  pier  solely  because  of  that  request 
Tbe  appellant  itself  proved  by  one  of  its 
own  witnesses  tbat  it  was  "in  consequence  of 
the  making  of  this  agreement  tbe  goods  were 
not  delivered  either  on  Friday  or  Saturday." 
It  would  be  unreasonable  to  bold  the  carrier. 
In  such  circumstances,  to  tbe  strict  liability 
of  an  Insurer,  because  his  duty  as  cairier 
would  be  treated,  either  as  at  an  end  or  as 
suspended.  One  case  will  suffice  to  iliostrate 
this  proposition.  It  was  decided  by  the 
Court  of  Common  Pleas  during  Trinity  term, 
1818,  and  Is  reported  in  8  Taunt  443,  4  B. 
CUB.  159.  It  appeared  there  that  Webb 
&  Co.  were  common  carriers  from  London  to 
Frome.  Tbey  bad  been  in  .the  habit  of  carry- 
ing wool  tor  the  Messrs.  Shepherds,  who  used 
it  in  their  trade  as  clothiers.  Messrs.  Shep- 
herds later  on  entered  into  an  agreement  with 
Webb  &  Co.  to  carry  a  larger  quanti^  of 
wool  than  usual  in  consideration  tbat  th^, 
the  carriers,  would  receive  into  their  ware- 
bouse  at  Frome  the  wool  they  should  bring 
from  London  when  It  was  not  convenient  for 
Messrs.  Staepberds  to  take  it  home,  and  tbat 
the  carriers  should  so  receive  It  without  charg- 
ing Shepherds  anything  for  warehouse  room 
or  in  any  other  respect  for  the  keeping  of  the 
wool.  On  the  arrival  of  tbe  wool  at  Frome 
it  was  always  sent  to  the  Messrs.  Shepherds 
without  delay  by  the  carriers,  imless  tb^ 
received  notice  from  tbe  Shepherds  that  it 
was  not  convenient  for  tbem  to  receive  it 
After  such  notice  was  given  the  carriers 
stored  the  wool  In  their  warehouse  until 
they  were  informed  that  the  consignee  was 
ready  to  have  it  delivered.  There  was  noth- 
Ing  said  at  tbe  time  this  agreement  was  made 
as  to  the  party  at  whose  risk  tbe  wool  was 
to  remain  while  It  was  deposited  in  the  car- 
rier's warehouse.  On  May  11,  1816,  a  quan- 
tity of  wool  belonging  to  the  Messrs.  Shep- 
herds was  brought  by  Webb  &  Co.  as  car- 
riers, from  London  to  Frome,  and,  it  not  be- 


ing convenient  for  Messrs.  Shepherds  to  re- 
ceive it  into  their  own  warehouses  they  sent 
notice  to  the  carriers  that  they  were  not  to 
send  It  home,  but  to  house  it  in  their  ware 
bousfe  This  was  done.  It  remained  tiiere 
until  June  tbe  2lBt,  when  the  warehouse  and 
a  considerable  part  of  the  wool  were  destroy- 
ed by  an  accidental  fire.  The  question  upon 
which  the  whole  case  turned  was  in  what 
capacity  was  tbe  wool  held  by  tbe  carries 
when  it  was  damaged  by  the  fire;  bat  tbe 
particular  mode  In  which  that  question  arose 
is  not  material.  GIbbs,  0.  J^  after  referring 
to  the  facts  in  respect  to  the  holding  of  the 
wool  by  Webb  &  Co.  until  they  were  given 
notice  by  tbe  owners  tbat  the  latter  were 
ready  to  receive  It,  said:  "Tbe  consequence 
is  that  the  character  of  Webb  &  Co.,  as  car- 
riers, was  suspended  from  the  time  of  the 
arrival  of  tbe  goods  at  Frome  until  their  de- 
livery to  the  Messrs.  Shepherds;  and  that  dur- 
ing such  Interval,  though  the  duty  of  Webb  & 
Co.,  as  carriers,  was  not  discharged,  they 
were  not  liable  as  carriers."  Burroogb,  J., 
said:  "I  am  of  the  opinion  ttiat  the  duty 
of  Webb  &  Co.,  as  carriers,  was  Buq)ended 
by  tbe  special  contract  between  them  and  the 
Messrs.  Shepherds,  and  tbat  tbe  goods  were 
in  tbe  custody  of  Webb  &  Co.,  not  in  their 
capacity  as  carriers,  but  under  tliat  special 
contract"  Whilst  Dallas  and  Park,  JJ.,  con- 
curred in  the  Judgement,  which  exonerated 
the  carrier,  on  the  ground  tbat  Webb  A  Co. 
bad  completed  their  duty  as  carriers,  and 
therefore  stood  in  tbe  relation  of  warehouse- 
men only.  In  re  Webb,  Wallington,  Brown 
and  Brice,  8  Taunt  443. 

Second.  The  goods  were  held  by  tbe  car- 
rier beyond  the  time  at  which  the  appellee 
was  ready  and  bad  offered  to  deliver  tbem, 
under  a  contract  or  understanding  tbat  they 
were  at  the  risk  of  the  owner  during  that 
period.  The  testimony  on  this  phase  of  the 
case  has  already  been  recited  and  need  not 
be  now  repeated.  Upon  tbe  theory  that  such 
an  understanding  has  been  satisfactorily 
shown  by  tbe  evidence,  tbe  case  of  the  appel- 
lant Is  at  an  end.  If  the  goods  were  to  re- 
main on  the  wharf  of  tbe  carrier  at  the 
risk  of  tbe  owner,  tbe  obligation  of  tbe  car- 
rier, as  carrier,  was  discharged;  because  it 
could  no  longer  be  answerable  as  carrier,  and 
therefore  as  Insurer  of  the  safety,  of  these 
particular  goods  which  were  not  covered  by 
tbe  conditions  of  the  uniform  bill  of  lading, 
if  the  goods  were  to  be,  by  the  consent  of  the 
consignee,  at  tbe  risk  of  the  c(msignee  dur-  i 
ing  the  period  they  were  stored  on  the  car- 
rier's wharf  under  that  agreement  Tbe  at-  | 
tltude  of  insurer  on  the  part  of  the  carrier, 
in  these  circumstances,  was  incompatible 
with  an  asaimiptlon  by  the  owner  of  the  risk 
of  the  loss  of  the  goods.  As  tbat  incompat- 
ibility resulted  from  the  voluntary  act  of 
tbe  owner,  tbe  owner  cannot  repudiate  tbe 
consequence  of  It,  and  fasten  a  loss  on  the 
carrier  when  that  loss  would  not  have  oc- 
curred at  all  if  tbe  carrier  had  been  permitted 
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by  the  consignee  to  dellTer  tbe  goods  npon 
their  arrlral. 

The  superior  cotirt  granted  an  Instruction 
to  the  effect  that  from  the  nndispnted  evi- 
dence It  appeared  that  at  the  time  of  the 
loss  of  the  goods  by  fire  tbe  appellee  held 
the  same  as  warehouseman,  and  not  as  a  com- 
Bon  carrier;  and,  as  there  was  no  eridence 
legally  sufficient  to  prove  that  the  loss  was 
due  to  any  negligence  on  the  part  of  the  ai>- 
pellee,  the  verdict  must  be  for  the  defendant, 
the  appellee.  That  Instruction  was  properly 
granted;  and,  though  it  conflicts  with  in- 
structions at  the  Instance  of  the  appellant 
the  latter  has,  on  that  account,  no  reason  to 
coiuplaln,  since  the  instructions  aslced  by  the 
appellant  were  themselves  erroneous.  We 
have  not  considered  the  exceptions  reserved 
by  the  appellee  because  it  is  unnecessary  to 
do  ao.  We  find  no  reversible  error  on  the 
appeal  of  the  fruit  company,  and  the  judg- 
ment in  fiivor  of  the  transportation  company 
will  be  affirmed. 

Judgment  affirmed,  with  costs  above  and 
below. 


PRICHARD  et  al.  ▼.  ABBOOTr. 
(Conrt  of  Appeals  of  Maryland.    Dec.  20,  1006.) 
Prihcifai,  and  Aoert— Fbaud  or  Aokut— 
Tbanbfeb  or  Psircipai.'s  Ctooos. 

Complainant  executed  a  power  of  attorney 
authorizing  defendant  P.  to  sell  certain  stoclE, 
to  transfer  it  to  the  purchaser,  and  to  accept 
the  money  paid  therefor.  P.  sold  25  shares 
of  tbe  stock,  and  collected  the  proceeds,  which 
be  told  complainant  he  had  lost  on  tbe  street 
and,  being  authorized  to  sell  more,  transferred 
85  more  shares  to  bis  wife  without  considera- 
tion. Held,  that  such  transfer  was  fraudulent 
as  against  complainant,  and  that  the  latter  was 
entitled  to  a  reassignment  thereof. 

SEi.  Note.— For  cases  hi  Mbit,  see  Oent  Dig. 
.  40,  Principal  and  Agent,  H  147,  148.] 

Appeal  from  Circuit  Court  No.  2  of  Bal- 
timore City;   Pere  L.  Wickes,  Judge. 

Action  by  Nathaniel  B.  Abbott  against 
Marlon  McD.  Prichard  and  another.  From 
a  decree  in  favor  of  plaintiff,  defendants  ap- 
peal.   Affirmed. 

Argued  before  McSHERRT,  a  J.,  and 
BRISCOE,  BOYD,  SCHMUCKER,  JONES, 
and  BURKE,  JJ. 

Robert  W.  Mobray,  for  appellants.  John 
E.  Semmes,  for  appellee. 

BRISCOE,  J.  This  la  a  proceeding  by  a 
bill  in  eqtil^,  filed  In  tbe  circuit  court  No. 
2  of  Baltimore  City,  by  the  appellee  against 
tbe  appellants,  to  compel  a  transfer  and  as- 
aignmoit  to  the  appellee  of  S5  shares  of  the 
capital  stock  of  tbe  Imperial  Bottle  Cap  & 
Machine  Company,  a  corporation  of  the 
state  of  Delaware,  but  doing  business  in  this 
state,  which  stock  had  previously  been  as- 
signed by  the  appellant  Marlon  M.  Prichard 
to  Mae  M.  Prichard,  his  wife.  The  biU 
prayed  for  an  bojnnctlon  to  restrain  the  fur- 
ther sale  or  transfer  of  the  stodt:,  and  also 
to  restrain  tbe  appellant  Marlon  from  selling 


or  in  any  manner  disposing  of  the  appellee's 
stock  under  a  certain  power  of  attorney  from 
the  appellee  to  the  appellant,  and  that  the 
power  of  attorney  be  revoked.  The  case  was 
heard  upon  bill,  answer,  and  testimony,  and 
from  a  decree  of  court  granting  the  relief  as 
to  the  reassignment  to  the  plaintiff  of  the 
35  shares  of  stock,  transferred  from  the  hus- 
band to  the  wife,  this  appeal  has  been 
taken. 

The  true  state  of  the  case,  and  tbe  one 
which  appears  to  be  supported  by  the  proof, 
seems  to  be  this:  On  tbe  15th  day  of  Jan- 
uary, 1902,  the  appellee,  Abbott  executed  and 
delivered  to  the  appellant  Prichard  a  power 
of  attorney,  to  make  sale  of  100  shares  of 
stock  of  the  Imperial  Bottle  Cap  &  Machine 
Company  owned  by  the  former,  with  power 
to  assign  and  transfer  it  to  the  purchaser 
thereof,  and  to  accept  the  money  paid  there- 
for, with  the  condition  that  the  sale,  price, 
and  assignment  should  not  be  made  known 
to  any  parties,  either  by  Prichard  or  the 
purchaser.  Prichard  was  the  secretary  of 
the  company,  and  was  employed  by  one 
Raleigh,  who  was  Interested  in  securing  sub- 
scripbons  to  the  stock  of  tbe  company,  and 
was  to  be  paid  a  certain  compensation  for 
tbe  services  to  be  so  rendered.  According 
to  the  testimony  disclosed  by  the  record,  the 
contract  of  employment  was  made  by  Raleigh 
and  Prichard,  and  the  latter  was  to  be  paid 
by  the  former  for  tbe  services  In  procur- 
ing subscriptions  to  the  stock.  The  contract 
between  the  appellant  and  the  appellee,  as 
evidenced  by  the  power  of  attorney,  dated 
the  15th  day  of  January,  1902,  relates  to  the 
contemplated  sale  of  100  shares  of  stock 
belonging  to  the  appellee.  Thirty-five  shares 
of  this  stock  was  transferred  and  assigned  by 
the  appellant  to  his  wife,  and  is  the  stock 
here  tai  controversy. 

The  bill  charges  that  on  or  about  the  14th 
of  February,  1002,  the  appellant  sold  25 
shares  of  the  stock,  and  collected  therefrom 
the  sum  of  $800,  but  represented  to  the  ap- 
pellee that  he  had  lost  the  money  on  the 
street  Subsequently,  relying  upon  the  state- 
ment thus  made  and  upon  the  request  of  the 
appellant  he  was  authorized  to  sell  more  of 
the  stock,  under  the  power  of  attorney,  and 
to  pay  the  proceeds  of  sale  to  tbe  appellee, 
together  with  tbe  amount  claimed  to  have 
been  lost  The  bill  then  charges  that  in- 
stead of  selling  the  stock  under  the  power 
of  attorney  for  the  benefit  of  the  appellee 
as  authorized,  he  wrongfully  transferred  to 
his  wife  35  shares  th^eof,  and,  as  secretary 
of  tbe  company,  caused  a  certificate  therefor 
to  be  issued  and  delivered  to  his  wife  with. 
out  any  consideration  whatever,  and  she  now 
holds  the  certificate  without  having  paid 
anything  for  It  The  defense  relied  upon  by 
the  appellants  as  set  out  in  the  answer  Is 
based  upon  an  alleged  Indebtedness  of  60 
shares  of  stock  for  services  rendered  In 
procuring  subscribers  to  the  capital  stock  of 
the  company,  under  an  agreement  between 
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the  appellant  and  one  Raleigh,  and  the  pay- 
ment of  which  It  is  alleged  the  appellee  as- 
sumed to  pay. 

We  do  not  see  any  ground  upon  which  the 
defense  here  asserted  can  rest  or  be  sus- 
tained. The  testimony  clearly  shows  that 
the  contract  of  employment  and  the  pay- 
ment for  the  services  to  be  rendered  was 
solely  between  the  appellant  and  Mr.  Ralel^. 
The  appellant  testified  that  the  payment  was 
to  come  from  Raleigh  when  he  received  his 
stock,  and  that  be  looked  to  him  for  it;  that 
his  only  contract  was  with  him,  and  the 
stock  was  to  be  given  him  for  the  services 
thus  rendered.  The  appellee  positively  de- 
nies the  Indebtedness  as  alleged  by  the  an- 
swer, and  the  assumption  of  the  payment  by 
him  of  the  amount  alleged  to  be  due.  by 
Raleigh  on  account  of  the  stock  subscriptlcm; 
and  in  this,  he  is  sustained  by  the  proof. 
The  power  of  attorney  only  authorized  the 
appellant  to  sell  certain  stock  belonging  to 
the  appellee  and  to  pay  the  owner  the  pro- 
ceeds, whereas  the  appellant  by  an  admitted 
subterfuge  obtained  the  proceeds  of  25  shares 
of  the  stock,  and  also  transferred  85  stiares 
to  his  wife  without  any  consideration  what- 
ever. In  explanation  of  the  transaction,  we 
have  the  testimony  of  the  appellant  himself. 
In  answer  to  the  following  questions:  "Q. 
And  you  told  him  yon  had  lost  some  money, 
and  he  then  gave  you  a  certain  number  of 
shares,  15  shares,  was  it  [it  was,  in  fact  25]  7 
A.  Yes,  sir;  he  told  me  to  Issue  It  from  the 
power  of  attorney  that  I  held.  Q-  And  you 
had  not,  in  fact,  lost  the  money?  A.  No,  sir; 
I  had  not  Q.  Why  did  you  tell  him  that 
you  had  lost  it?  A.  I  used  It  as  a  subterfuge 
to  get  an  aduiowledgment  that  this  stock 
was  to  be  paid  to  me,  or  was  to  be  issued  to 
me,  as  I  bad  been  promised  so  often  since  the 
time  when  I  had  gotten  the  subscriptions  to 
stock,  and  also  the  cash  In  payment  for  same; 
therefore  the  only  plan  that  I  could  see  to 
obtain  that  stock  was  to  use  the  same  .motive 
In  getting  it  as  Mr.  Abbott  had  used."  It 
thus  appears  that  the  transfer  of  the  stock 
In  question  was  not  only  unauthorized  and 
in  violation  of  the  power  of  attorney,  bat 
was  an  Improper  and  wrongful  conversion 
of  the  appellee's  stock,  without  consideration 
and  without  authority.  There  Is  no  evi- 
dence in  the  case  to  indicate  that  the  appel- 
lee ever  assumed  the  payment  of  the  alleged 
indebtedness  from  Raleigh  to  Prichard  for 
services  rendered.  In  procuring  subscriptions 
to  stock  of  the  company  to  the  extent  of 
making  the  100  shares  of  stock — his  own 
stock,  mentioned  in  the  power  of  attorney — 
liable  therefor.  On  the  contrary,  the  evi- 
dence shows  that  the  appellant  was  employed 
by  Raleigh,  that  he  had  no  contract  with 
the  appellee,  and  that  he  looked  to  Raleigh 
for  payment  At  least  there  is  no  evidence 
to  establish  a  contract  that  he  should  be 
paid  for  his  services  from  the  appellee's  own 
stock. 

't  from  the  positive  evidence  showing 


a  wrongful  transfer  of  the  35  shares  of  stock 
hi  this  case,  It  is  well  settled  that  a  volun- 
tary and  gratuitous  transfer  of  property  from 
the  husband  to  the  wife  requires  the  strict- 
est scrutiny  and  Investigation,  when  attacked, 
and  must  be  free  from  all  semblance  of  bad 
faith  before  It  will  be  supp<Hrted  by  a  court 
of  equity.  The  circumstances  attending  the 
transfer  of  the  stock  In  this  case  are  not 
such  as  to  Invoke  the  favorable  consideration 
of  a  court  of  equity.  The  stock  in  contro- 
versy was  the  property  of  the  appellee,  the 
transfer  was  absolutely  wrongful,  and  the 
court  below  committed  no  error  in  directing 
Its  reassignment  to  the  plaintifT,  in  accord- 
ance with  the  prayer  of  the  bill.  The  decree 
will  be  affirmed. 
Decree  affirmed,  with  costs. 


PHILLIPS  V.  WASmNOTON  &  B.  BT.  CO. 

OF  MONTGOMBBY  COUNTY. 
(Conrt  of  Appeals  of  Maryland.    Dec.  19,  1906.) 

1.  APFKAIi— RBCOBD— NXCXSSITT    OW    Bll£    OF 
BXOEFTIOnS. 

A  ruling  of  the  trial  conrt  not  included 
In  bill  of  exceptions  will  not  be  considered 
on  appeal,  though  the  prayer  upon  which  the 
ruling  was  based  is  appended  to  the  record 
and  printed  therein  immediately  after  a.  bill  of 
exceptions. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  |i  2867-2872.] 

2.  RAILBOAnS  —  AOCIOKRTS  AT  CbOSSIROS  — 

ConTBiBtrroBT  Negliqsnck— nNOBsranciEn 

View. 

It  was  contributory  negligence,  barring  re- 
covei^  against  an  electric  railway  company  for 
injuries  at  a  crossing,  for  one  to  attempt  to  ride 
a  horse  across  the  track,  where  be  could  have 
seen  the  approaching  car  m  time  to  have  avoided 
a  collision,  but  failed  to  look. 

[Ed.  Note. — For  cases  in  noi'".  see  CenL  Dig. 
vol.  41,  Railroads,  {{  1043-1C56.] 

8.  Samk  —  CouNTBT  Cbobsirob  — Dbobxb  or 
Care  Requibeo. 

Since  a  higher  rate  of  speed  in  the  move- 
ment of  electric  cars  Is  permissible  in  the 
open  country  than  along  the  streets  of  a  city, 
more  caution  is  demanded  of  one  crossing  tracks 
in  the  country  than  in  cities. 

Appeals  from  Circuit  Court  Howard  Ooun. 
ty;  I.  Thomas  Jones  and  Wm.  H.  Thomas, 
Judges. 

Action  by  Joseph  N.  Phillips  against  the 
Washington  &  Rodcville  Railway  Company 
of  Montgomery  County.  From  a  Judgment 
for  defendant  plaintiff  appeals.    Affirmed. 

Argued  before  McSHERRY,  O.  J.,  and 
BOYD,  PEAROE,  BCHMUCKER,  and 
BURKB^  JJ. 

Charles  W.  Prettyman,  for  appellant  H. 
Maurice  Talbott  for  appelle& 

McSHlSlRY,  C.  J.  This  Is  a  personal  In- 
jury case,  and  there  Is  but  one  qnestion  rais- 
ed on  the  record.  At  the  condualon  of  the 
testimony  the  trial  court  granted  an  instruc- 
tion which  directed  the  Jury  to  return  a  ver- 
dict In  favor  of  the  defendant  on  the  ground 
that  the  plaintiff  had  been  guilty  of  contrlbu- 
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toi7  negligence.  Was  that  ruling  right?  All 
the  other  prayers  presented  by  both  sides 
were  rejected,  bnt  Inasmudi  as  they  are 
not  Included  tn  the  only  bill  of  exceptions 
contained  In  the  transcript,  they  will  not  be 
allnded  to,  even  though  they  hare  been  ap- 
pended to  the  record  and  hare  been  printed 
therein  Immediately  after,  but  not  as  a  part 
of,  the  bin  of  exceptions. 

The  Washington  &  RockviUe  Electric  Ball- 
way  runs  from  Washington  to  Bockvllla 
For  some  portion  of  Its  route  It  occupies  a 
part  of  the  roadbed  of  a  public  road  which 
was  formerly  a  turnpike  road.  At  the  place 
where  the  accident  occurred,  and  for  some 
distance  on  either  side  of  that  spot,  the 
electric  roadbed  occupies  from  10  to  15  feet 
in  width  of  the  upper  or  eastern  side  of  the 
old  tnmplke  road.  No  plat  of  the  locality 
appears  In  the  record,  and  the  description  of 
the  surrounding  topography  Is  very  confused 
and  Imperfect.  Going  from  Rockville  to- 
wards Washington  on  the  turnpike  road,  the 
railroad  at  and  along  the  scene  of  the  ac- 
cident Is  upon  one's  left  hand;  that  Is,  upon 
the  left-hand  margin  of  the  turnpike  road. 
At  a  point  described  as  Lochte's  shop,  near- 
er to  Rockrllle  than  the  place  of  the  acci- 
dent, there  Is  a  long  siding  used  to  eisable 
cars  going  in  opposite  directions  on  the  sin- 
gle track  of  the  electric  road  to  pass.  Far- 
ther down  towards  Washington  Is  Walsh's 
crossing,  a  road  or  way  leading  from  the  upper 
or  eastern  side  of  the  turnpike  road  to  Walsh's 
resldoice  and  to  Cbevj  Chase  Circle,  a  thick- 
ly settled  suburban  settlement  not  far  dis- 
tant from  Washington.  A  car  going  from 
BockTlIle  to  Washington,  after  rounding  a 
curve  at  Lochte's  shop  and  reaching  Wil- 
son's store,  can  be  seen  from  Walsh's  cross- 
ing on  looking  towards  Rockvllle  for  a  dis- 
tance of  300  yards  before  It  gets  to  the 
crossing.  On  the  12th  of  August  1903,  Phil- 
lips, the  appellant,  was  engaged  in  making 
hay  on  the  farm  of  IXr.  Walsh  near  the 
crossing.  The  car  from  RockriUe  to  Wash- 
ington was  due  at  the  siding  at  2  o'clock, 
and  was  not  in  the  habit  of  leaving  the  sid- 
ing until  the  arrival  of  the  car  from  Wash- 
ing to  Kockvllle,  which  was  likewise  due  at 
the  same  hour.  The  appellant,  who  lived 
in  the  vicinity  of  the  siding  and  was  familiar 
with  the  running  of  the  cars,  left  his  home 
shortly  before  2  o'clodc,  p.  m.,  to  go  to 
Walsh's  field.  He  rode  from  his  home  side- 
wise  on  his  horse,  tn  his  shirt  sleeves  with 
a  pitch  fork  on  his  back.  The  direction  he 
went  along  the  turnpike  was  towards  Wash- 
ington. Both  of  his  legs  were  on  the  right- 
hand  side  of  the  horse,  and  his  back  was 
consequently  towards  the  railway  track.  He 
was  proceeding  In  a  line  parallel  to  the  rail- 
way. When  he  reached  Walsh's  crossing  he 
turaed  to  the  left  and  this  brought  his  horse 
face  to  face  with  the  railway  trades.  He 
was  then  between  10  and  16  feet  distant  from 
the  tradu.    He  could  have  seen,  according 


to  one  statement  in  the  record,  000  feet  up 
the  track  towards  RockviUe,  and  according 
to  another  statement  450  feet  in  the  same 
direction,  at  the  moment  he  turned  to  bis 
left  to  go  over  the  crossing.  He  says  he 
slightly  halted  his  horse,  and  looked  in  both 
directions,  but  saw  no  car  approaching  from 
either  Ro(ftville  or  Washington.  He  then 
proceeded  to  cross  the  track,  and,  after  he 
and  his  horse  had  gotten  nearly  over,  the 
car  from  Rockvllle  struck  the  horse  on  the 
left  hindquarter,  and  threw  horse  and  rider 
against  a  trolley  pole,  injuring  both.  The 
theory  upon  which  the  court  below  acted,  in 
granting  the  prayer  to  which  exception  is 
taken,  assumed  that  there  was  evidence  tend- 
ing to  prove  some  negligence  on  the  part  of 
the  railway  company,  since  it  denied  the 
appellant  a  right  to  recover  because  he  had 
been  guilty  of  contributory  negligence;  and 
there  can  be  no  contributory  negligence  where 
there  has  been  no  primary  negligence  on  the 
part  of  the  defendant  We  need  not  there- 
fore, inquire  whether  the  railway  company 
was  guilty  of  negligence  on  the  occasion  in 
question;  nor  need  we  review  the  evidence 
tending  to  establish  such  negligence,  for  the 
existence  of  negligence  Is  implied  as  a  postu- 
late In  the  granted  Instruction.  On  the 
facts  stated,  was  there  such  a  clear,  decisive, 
and  prominent  act  on  the  part  of  the  appel- 
lant as  in  law  amounted  to  contributory  neg- 
ligence? Do  the  facts  leave  no  room  for 
ordinary  minds  to  differ  in  respect  to  the  con- 
clusion to  be  drawn  from  them? 

If  the  approaching  car  could  have  been 
seen  by  the  appellant  in  time  to  avoid  the 
collli^Ion  had  he  looked  In  the  direction  it 
was  moving,  and  he  says  he  did  not  see  it 
then  it  follows  that  he  did  not  see  It  solely 
because  he  did  not  look,  notwithstanding  he 
says  he  did  look,  unless  It  Is  shown  that  bis 
eyesight  was  so  defective  that  it  was  impos- 
sible, by  reason  of  that  fact,  for  him  to  see 
It  But  there  is  no  pretense  that  his  vision 
was  Impaired,  and  hence  the  conclusion  is 
irresistible  that  though  he  says  he  looked, 
he  failed  to  see  the  approaching  car  because 
he  did  not  look;  and,  if  he  did  not  look  be- 
fore crossing  the  tracks,  he  was  guilty  of 
sheer  contributory  negligence.  During  the 
whole  time  he  rode  along  the  turnpike,  his 
back  was  towards  the  tracks,  and,  when  he 
turned  at  right  angles  to  go  over  the  cross- 
ing, his  back  was  towards  the  approaching 
car.  He  was  facing  Washington  after  turn- 
ing. If  he  then  glanced  to  the  right  he 
looked  away  from  the  tracks ;  if  he  glanced 
to  the  left  his  line  of  vision  was  directly 
over  and  perpendicular  to  the  tracks  at  the 
crossing.  To  have  seen  np  the  tracks  towards 
Bockvllle,  and  therefore  towards  the  car 
which  finally  struck  him,  he  would  have  been 
obliged  to  turn  completely  around  on  his 
horse  and  face  in  a  direction  precisely  op- 
posite to  the  one  he  occupied  after  he  had 
turned  his  horse  to  cross  the  tracks.     He 
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does  not  say  he  did  this,  and,  nnleBs  be  did 
do  80,  It  was  not  possible  for  him  to  see 
the  oncoming  car.  If  the  car  was  not  in 
Bight  jnst  before  his  horse  steippei  on  the 
track,  then  the  car  must  have  ran  not  less 
than  4iS0  feet  dnring  the  time  the  horse,  in 
a  walk,  covered  less  than  six  feet  the  dis- 
tance between  the  place  where  the  hind  quar- 
ter of  the  horse  was  when  It  was  struck 
and  a  position  of  safety  before  entering  on 
the  tracks.  It  did  not  take  the  horse  over 
two  seconds  to  walk  six  feet  assuming  that 
he  walked  at  a  slightly  faster  gait  than  two 
miles  an  hour.  The  car,  to  reach  slmnltane- 
pnsly  the  same  point  occupied  by  the  horse, 
would  have  been  reqnifed  to  traverse  22S 
feet  a  second,  which  would  be  at  the  rate 
of  270,000  yards,  or  something  over  153  miles, 
an  hour.  There  Is,  of  course,  no  pretense 
that  any  such  speed  was,  or  could  have  been, 
made.  If  the  car  was  running  at  30  miles 
an  hour,  as  some  of  the  evidence  indicated, 
it  required  10  seconds  to  cover  the  distance 
of  4S0  feet  intervening  between  the  point 
where  confessedly  the  car  could  have  been 
seen  by  the  appellant  as  it  and  he  approached 
the  crossing,  and  the  point  where  the  colli- 
sion occurred.  The  appellant  and  the  car 
approached  the  crossing  In  directions  at  right 
angles  to  each  other,  and  the  appellantfs 
back  was  turned  squarely  towards  the  on- 
coming car.  There  were  at  least  10  seconds 
during  which  he  could  have  seen  that  car  If 
be  bad  looked;  and  10  seconds,  if  one  will 
take  a  watch  and  tell  them  off,  is  a  very 
appreciable  space  of  time.  Certainly  that 
period  offered  an  ample  opportunity  for  the 
appellant  to  halt  before  attempting  to  cross 
the  tracks.  It  was  carelessness  on  the  part 
of  the  appellant  to  venture  on  the  tracks 
with  his  back  towards  the  car  which  struck 
him,  and  bis  Injury  was  undoubtedly  due 
to  his  inability  to  see  up  the  track  in  his 
rear,  and  his  inability  to  see  up  the  track 
was  occasioned  by  his  voluntary  assumption 
Of  an  attitude  in  riding  which  no  prudent 
man  wonld  have  taken  in  crossing  a  railway 
track.  If  he  had  been  riding  bis  horse  in 
the  usual  way,  be  could,  by  a  slight  turn 
of  his  head,  have  seen  the  car  In  time  to 


have  awaited  In  a  place  of  safety  Its  passage 
over  the  crossing.  His  failure  to  do  this 
directly  contributed  to  the  production  of 
the  injury  which  befell  him.  He  cannot 
therefore  ascribe  the  collision  solely  to  the 
negligence  of  the  railway  company. 

In  considering  this  question  of  contribn- 
toiy  ne^Igence,  It  most  be  borne  in  mind  that 
the  injury  did  not  occur  on  the  streets  of 
a  city,  but  in  the  open  country,  where  a 
higher  rate  of  speed  in  the  movemoit  of  elec- 
tric cars  Is  permlsBlble  than  is  allowable 
along  the  more  crowded  thoroughfares  of 
a  town.  More  caution  was  therefore  demand- 
ed of  a  person  in  crossing  a  track  of  an  elec- 
tric railway  in  the  country  than  would  have 
been  necessary  in  the  city.  The  use  of  no 
greater  caution  In  the  open  country  than 
would  have  been  requisite  to  constitute  or- 
dinary care  and  prudence  in  the  city  would 
not  have  been  due  care  and  caution  on  the 
part  of  the  individual  in  approaching  and  go- 
ing upon  an  electric  railway  crossing  in  the 
country.  An  act  which  wonld  be  prudent 
in  the  city  might  be  glaringly  negligent  in 
the  country,  and  hence  the  standard  by 
which  contributory  negligence  Is  to  be  meas- 
ured in. the  two  instances  necessarily  varies 
with  the  changed  conditions  existing  in  the 
two  dislmllar  localities.  No  two  ordinary 
minds  could  differ  as  to  the  characterization 
of  the  appellant's  act  in  crossing  the  tracks 
with  his  back  turned  towards  the  approadi* 
Ing  car.  It  was  obviously  negligent  if  not 
reckless,  to  attempt  such  a  thing.  The  result 
that  was  most  likely  to  follow  that  conduct 
did  happen,  and  the  consequences  must  be 
borne  by  the  person  so  guilty  of  incautlon 
or  heedlessness. 

As  all  the  other  questions  Intended  to  be 
raised  In  the  case  are  presented  by  the  pray- 
ers which  are  not  Incorporated  in  the  bill 
of  exceptions,  they  cannot  be  considered. 
We  think  the  court  below  was  right  in  grant- 
ing the  Instructions  which  withdrew  the  case 
from  the  consideration  of  the  jury,  and  the 
judgment  entered  on  the  verdict  in  favor  of 
the  defendant  must  be  affirmed. 

Judgment  affirmed,  with  costs  above  and 
below. 


Digitized  by 


Google 


Md.)    DI GIOBGIO  IHPOBTINa  A  8TBAMSHIP  CO.  t.  PSNNSTLVANIA  fi.  CO.     426 


DI  QIOROIO  IMPORTING  &  STBAMSHIP 

00.   OF  BAI/riMORE  CITY  t.   PENN- 

SYLiVANIA  R.  CO. 

(Court  of  Appeals  of  Maryland.    Dec.  21,  1906.) 

1.  EVIDERCB— DOCnlCKNTABT  KTIDEHOX—  PbI- 
VATX  WBITINOS— AUTHKNTIOATIOII. 

A  requisition  on  a  carrier  for  cars  for  the. 
transportation  of  goods  cannot,  without  the 
requisite  preliminary  proof  of  its  authenticity, 
be  admitted  in  evidence. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Die. 
Tol.  20,  Evidence,  §g  1559,  1503,  1584.] 

2.  Save— SivixAs  Facts— Failure  to  Scf- 
PLT  Cabs  on  Demand. 

In  an  action  for  the  negligent  failure  of  a ' 
carrier  to  supply  cars  on  demand,  a  requisition 
for  cars  for  another  time  and  for  other  goods 
is  inadmissible. 

[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig. 
ToL  20,  Ehridence,  {  393.] 

S.  Cabbiebs— Failttbe  to  Fubnibh  Cabs  Rk- 
quESTED  —  Action  —  Fobm  —  Contbact  ob 

TOBT. 

A  declaration,  in  an  action  against  a  car- 
rier for  failure  to  furnish  cars,  which  alleged 
that  plaintiff  made  requisition  on  the  carrier 
for  cars  for  transportation  of  the  goods,  and 
that  the  carrier  received  and  accepted  the  req- 
uisition, and  which  charged  that  the  loss  claim- 
ed to  have  been  sustained  by  plaintiff  was  due 
to  the  negligence  of  the  carrier  in  failing  to 
famish  the  cars  as  requested,  stated  a  cause 
of  action  in  tort  and  not  in  contract,  and  a  re- 
covery must  be  predicated  on  the  liability  of 
the  carrier  as  a  common  carrier  to  furnish  cars. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  0,  Carriers,  i  120.] 

4.  EZCXFTIONa,  BlU.  OI^-FOBM  AND  ABBANOI- 

MXNT— Rbtebbnck  TO  Otueb  Biix. 

In  an  action  against  a  carrier  for  failure 
to  famish  cars  the  requisition  for  cars  admitted 
in  evidence  was  contained  in  the  first  bill  of 
exceptions,  complaining  of  the  rulings  on  admis- 
sion of  evidence.  There  was  no  reference  in 
the  second  bill  of  exceptions,  complaining  of  a 
prayer  given  by  the  court,  to  the  first  bill  of 
exception.  Held,  that  the  court,  in  passing  on 
the  correctness  of  the  prayer,  could  consider  the 
requisition  for  cars  admitted  in  evidence  and 
contained  in  the  first  bill  of  exception. 

[Ed.  Note. — For  cases  in  point,  see  C$nt.  Dig. 
Tol.  21,  Eixceptiona,  Bill  of,  g  24.] 

Si.  Cabbiebs— Obligation  to  Fubnibh  Cabs. 
A  railroad  engaged  in  the  transportation  of 
freight  as  a  carrier  is  bound  to  furnish  suitable 
can  to  its  customers  on  reasonable  notice  when 
it  can  do  so  with  reasonable  diligence  without 
jeopardizing  its  other  business. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
ToL  9,  Carriers,  »  112,  120.] 

&  Sahk. 

A  carrier  held  Itself  ont  as  ready  to  carry 
perishable  freight  in  such  ventilated  cars  as 
the  trade  was  accustomed  to  use.  By  usage  it 
held  itself  out  as  ready  to  send  cars  on  floats 
to  a  wliarf  and  to  receive  perishable  freight 
from  ships  on  definite  and  reasonable  notice  of 
the  time  when  such  cars  would  be  required 
tad  of  the  number  needed.  Held,  that  the  car- 
rier, on  having  reason  to  anticipate  inabili^ 
to  furnish  cars  after  receipt  of  notice  therefor, 
most  advise  the  shipper  in  order  to  excuse  it- 
self from  liability  for  failure  to  furnish  cars. 

[Bd.  Note. — For  cases  in  point,  see  Cent  Dig. 
»ol.  9,  Carriers,  |  120.] 

7.  Same— Question  fob  Jubt. 

The  rule  that  whether  a  carrier  negligently 
failed  to  supply  cars  when  demanded  is  for  the 
jury  applies  only  where  a  specific  and  definite 


notice  of  the  time  when  the  cars  are  required 
is  shown. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  9,  Oarriers,  t  12a] 

&  Saicb. 

In  an  action  against  a  carrier  for  failure 
to  furnish  cars  for  perishable  goods  importe<L 
it  appeared  that  the  carrier  was  as  well  posted 
about  tJhe  movements  of  the  ships  carrying  the 
perishable  goods  as  plaintiff  was;  that  a  tele- 
gram of  the  arrival  of  vessels  went  to  the 
chamber  of  commerce  of  the  port,  and  the  rail- 
roads made  it  their  business  to  Icnow  every 
steamer  that  passed  certain  points  before  enter- 
ing the  port  Plaintiff  was  in  a  position  to 
inform  the  carrier  of  the  time  when  vessels 
were  reported  at  such  points  snd  of  the  expected 
day  and  hour  of  their  arrival.  Held,  that  the 
carrier  was  under  no  obligation  to  keep  some 
one  on  watch  at  the  chamber  of  commerce  for 
the  purpose  of  ascertaining  when  vessels  would 
arrive  so  as  to  be  prepared  to  furnish  cars 
for  the  transportation  of  cargoes. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  »  120,  112.] 

9.  Saick. 

A  carrier  Is  not  required  to  hold  for  a 
whole  weelt  a  large  number  of  cars  for  a  single 
shipper  without  Knowing  on  what  day  of  the 
week  or  on  what  hour  of  the  day  a  single  car 
may  be  needed. 

[Ed.  Note. — For  cases  in  point,  see  Cmt  Dig. 
vol.  9,  Carriers,  gg  120,  112.] 

10.  Sake. 

A  requisition  on  a  carrier  to  furnish  cars 
for  the  transportation  of  perishable  cargoes  on 
the  arrival  of  steamers  required  the  carrier  to 
furnish  8  cars  for  June  ZItb  and  to  furnish 
others  cars  on  further  notice  on  the  arrival  of 
other  vessels.  On  July  1st  the  carrier  received 
notice  to  furnish  cars.  Twenty-one  cars  were  sup- 
plied during  that  day  and  10  were  supplied  next 
morning.  The  21  cars  furnished  were  too  late 
for  the  fast  freight  because  of  the  shipper's 
failure  to  give  notice  of  the  vessels  coming  in 
when  he  received  it.  Held,  that  the  carrier  was 
not  liable  for  loss  sustained  by  deterioration 
of  the  goods  due  to  the  delay  in  the  transporta- 
tion, there  being  no  sufficient  notice  to  furnish 
cars. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  gg  120,  lli] 

Appeal  from  Baltimore  City  Court;  Dan'l 
Glraud  Wright,  Judge. 

Action  by  the  Di  Giorgio  Importing  it 
Steamship!  Company  of  Baltimore  Oily 
against  the  Pennsylvania  Railroad  Company. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  McSHERRT,  C.  X,  and 
BRISCOE,  BOYD,  PEABCB,  SCHMUCKBR, 
JONES,  and  BURKE,  JJ. 

George  A.  Fincb  and  James  A.  Fechtlg, 
Jr.,  for  appellant  John  I.  Donaldson  and 
Shirley  Carter,  for  appellee. 

PEiARCE,  J.  This  Is  an  action  brought  by 
the  appellant,  the  Di  Giorgio  Importing  & 
Steamship  Company,  a  body  corporate,  against 
the  appellee,  the  Pennsylvania  Railroad  Com- 
pany, a  body  corporate,  for  failure  to  fur- 
nish cars  for  shipment  of  perishable  goods 
over  tbe  lines  of  the  appellee.  The  ai^>el* 
lant  was.  In  June,  1903,  and  still  Is,  engaged 
in  the  business  of  importing  Into  Baltimore 
tropical    fruits,    principally    bananas,   from 
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Jamaica  and  Cuba.  The  declaration  sets 
forth  that  the  plataitiff  being  In  possession  on 
June  27,  1903,  of  one  or  more  cargoes  of 
bananas  imported  by  It,  and  being  desirous 
of  shipping  the  same  to  Its  customers  at 
Tarious  places  In  the  United  States,  did,  in 
accordance  with  the  usual  custom,  make  re- 
quest upon  the  said  defendant  for  cars  for 
the  shipmeat  of  said  bananas,  that  the  de- 
fendant received  and  accepted  said  request, 
and  that  the  plaintiff,  relying  upon  said  ac- 
ceptance, contracted  to  ship  said  bananas  to 
Its  customers  at  Tarious  points,  but  that 
defendant  failed  to  furnish  said  cars,  where- 
by the  plaintiff  was  unable  to  ship  the  said 
bananas,  and  was  obliged  to  leave  them  a 
long  time  upon  the  steamers  in  which  they 
were  imported,  and  that  a  large  part  of  the 
same  In  consequence  decayed,  and  were  lost 
to  the  plaintiff.  The  evidence  showed  that 
It  had  been  for  a  number  of  yean,  and  on 
June  27,  1903,  still  was,  the  Invariable  cus- 
tom of  these  fruit  steamers  to  dock  and 
discharge  their  cargoes  at  Bowly's  Wharf 
in  Baltimore;  that  a  portion  of  each  cargo 
was  sold  from  the  ship's  wharf  side,  but 
that  the  greater  part  was  loaded  from  the 
other  side  of  the  steamship  into  specially 
constructed  ventilated  cars  brought  upon 
floats  to  the  steamer's  side  by  the  appellee 
and  by  the  Baltimore  &  Ohio  Railroad,  the 
cars  of  the  former  being  then  towed  to 
Canton  for  shipment  over  the  appellee's  lines, 
and  those  of  the  latter  to  Locust  Point  for 
shipment  over  Its  lines.  It  Is  necessary  for 
the  preservation  of  this  fruit,  and  its  de- 
livery in  marketable  condition  at  distant 
points,  that  the  utmost  expedition  should  be 
used  in  hot  weather  in  transferring  it  from 
the  steamship  to  the  ventilating  cars,  and  in 
transporting  It,  when  loaded,  to  Its  destina- 
tion. The  steamships  upon  which  it  is  Im- 
ported are  specially  constructed  for  ventila- 
tion, and  this  method  of  construction,  while 
the  ships  are  in  motion,  is  effective  in  re- 
tarding ripening  and  preventing  decay, 
but  when  the  steamers  are  moored  these 
processes  are  very  rapid  If  the  fruit  is  not 
promptly  transshipped.  This  is  recognized 
as  fully  lyy  the  railroad  carriers  as  by  the  im- 
porters, and.  In  consequence,  special  prompt- 
ness is  the  rule  of  the  railroad  companies 
In  furnishing  cars  for  this  purpose,  as  well 
as  in  establishing  and  operating  fast  freight 
trains.  Henry  Brown,  in  June,  1903,  was 
superintending  the  loading  of  bananas  on 
cars  at  Bowly's  wharf  for  the  Di  Giorgio 
Importing  &  Steamship  Company,  and,  in 
explaining  how  the  necessary  cars  were  ob- 
tained for  shipment,  testified  that  the  steam- 
ship company  furnished  the  Pennsylvania 
and  the  Baltimore  &  Ohio  Railroads  with 
requisitions  each  week  for  the  number  of  cars 
which  they  would  need  for  the  following 
week,  and  that  it  was  the  custom  to  give 
those  requisitions  on  Friday  of  one  week  for 
the  succeeding  week,  and  that  some  time  In 
190S  the  Pennsylvania   Railroad   furnished 


a  form  of  requisition,  whldi  the  plaintiff 
filled  out  "giving  the  names  of  the  steamers 
and  the  time  when  we  wanted  the  cars,  and 
stating  the  number  6t  cars  we  wanted  for  the 
following  week,"  and  that  these  reqtiisitions 
were  sometimes  sent  through  the  mall  and 
sometimes  carried  in  person.  There  was 
ithen  Introduced  in  evidence  the  requislti«m 
made  by  the  plaintiff  on  Friday,  June  26, 
1903,  for  the  succeeding  week,  which  Is  here- 
in transcribed  In  full,  as  follows: 

Requisition  for  Car  Floats. 

Baltimore,  June  26th,  1903. 
Mr.  Wallace  Malcolm, 

Pennsylvania  Railroad  Company. 


Dear  Sir; 

Floats  are  required  at  Bowly's  Wharf  as  fol- 
lows: 


Dar  and  Date 
Floats  wanted 

Time 
wanted 

Name  of 
Sbip 

Number  of 
Floats 

Saturday  6-27 

U  a.  m. 

America 

Bodo 

a  Dl 
Olorsto 

Nmnber  aC  ears 
MtoUO 

Snyg 

Time  sent  out 

11  :S0  a.  m p.  m. 

Shipper  Di  Olorgio  Imp.  &  S.  S.  Co., 
By  H.  Brown. 


No.  10 


Baltimore,  June  26,  1903. 
Received  from  the  Di  Oionlo  Imp.  &  S.  S.  Co. 
their   requisition   for   car   floats,   numbered   as 
above. 

Requisition  received  at a.  m.    2 

p.  m.  Wallace  Malcolm, 

Freight  Solicitor. 

It  was  shown  by  this  witness  that  the  date 
of  the  requisition,  the  day  and  hour  when  the 
fioats  were  wanted,  the  names  of  the  ships 
to  arrive,  and  the  number  of  cars  wanted, 
the  time  the  requisition  was  sent  out,  and 
the  signature,  H.  Brown,  were  all  In  Ms 
handwriting,  and  that  the  date  of  Its  re- 
ceipt and  the  signature  of  the  freight  solicitor 
was  in  the  handwriting  of  Wallace  Malcolm, 
who  then  represented  the  defendant  In  that 
capacity.  He  further  explained  this  requisi- 
tion by  saying:  "Saturday,  June  27th,  what 
I  mean  by  that,  I  give  them  the  date  on  which 
I  want  the  first  float,  and  the  other  floats  are 
to  be  subject  to  call  when  needed  as  to  the 
arrival  of  the  steamer.  This  requisition  was  to 
cover  the  entire  ensuing  week."  The  steam- 
ers Bodo  and  America  arrived  on  June  29th 
and  80th,  and  for  these  sufficient  cars  were 
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fnmlshed  In  proper  time.  The  steamw  Dl 
Giorgio  arrived  at  Bowly's  Wharf  Joly  Ist 
at  6  a.  m.  and  the  Snyg  the  same  afternoon 
between  2  and  3  o'clock,  and  they  were  ready 
to  nnload  the  Dl  Giorgio  within  half  an  hour 
later.  She  had  from  28,000  to  29,000  bunches, 
and  It  would  reqalre  from  10  to  12  honrs  to 
nnload  a  cargo  of  that  slse.  Both  these  car- 
Eoes  were  In  good  condition,  that  of  the  Snyg 
being  a  Uttle  riper,  and  the  thermometer  at 
3  p.  m.  that  day  stood  at  03.  They  loaded 
promptly  all  the  cars  the  defendant  had  fur- 
nished, but  these  were  not  enough,  and  the 
(mlt  that  was  delayed  in  unloading  for  want 
of  cars  rotted  in  part,  and  the  rest  ripened 
w  rapidly  they  had  to  be  sold  at  a  loss. 
From  36  to  40  cars  would?  have  been  required 
for  the  29,000  bnnches  of  the  Dl  Giorgio,  and 
about  20  cars  for  the  15,000  or  16,000  bunch- 
es of  the  Snyg,  but  some  of  these  were  to  be 
shipped  over  the  Baltimore  Ic  Ohio  Railroad 
—about  15  car  loads.  The  record  shows  that 
on  the  morning  of  July  1st  def^idant  had 
nine  cars  at  Bowly's  Wharf  which  were  load- 
ed from  the  Dl  Giorgio,  and  that  during  that 
day  and  on  the  following  morning  the  de- 
fendant furnished  31  cars,  which  were  loaded 
from  these  two  steamers.  It  also  appeared 
that  whenever  one  of  these  fruit  steamers 
sailed  from  Jamaica  or  Cuba,  plaintiff  was 
hiformed  by  cable  of  the  time  of  sailing,  and 
amount  of  cargo,  that  the  run  Is  usually  made 
In  from  four  to  six  days,  and  that  plaintiffs 
were  also  advised  when  their  steamers  passed 
Cape  Henry,  when  they  passed  Cove  Point 
coming  up  the  bay,  and  when  they  arrived 
at  quarantine.  The  record  shows  that  the 
DI  Giorgio  and  the  Snyg  were  reported  when 
they  passed  in  the  capes,  but  does  not  show 
that  they  were  rqmrted  when  passing  Cove 
Point.  Joseph  Di  Giorgio  testified  that  the 
Dl  Giorgio  arrived  at  quarantine  about  half 
past  8  o'clock  In  the  morning  of  July  Ist; 
that  they  made  arrangements  with  the  doctor 
at  quarantine  so  that  he  can  examine  the 
papers  and  pass  the  ship  without  delay,  so 
that  they  can  commence  working  on  the  ship 
at  midnight  or  any  hour  she  arrives,  but 
there  is  no  evidence  in  the  record  that  any 
notice  was  glv«i  by  the  plaintiff,  or  any  one 
In  his  behalf,  to  the  defendant,  that  either 
of  these  vessels  had  been  reported  at  the 
capes  or  at  quarantine.  All  that  the  record 
discloses  is  that  about  10  o'dodc  on  the  morn- 
ing of  July  1st,  after  the  arrival  of  the  Dl 
Giorgio,  a  demand  was  made  for  cars  which 
were  not  famished  until  late  In  the  day 
and  on  the  following  morning,  but  this  de- 
mand Is  not  shown  to  have  Included  cars 
for  the  Snyg.  The  earliest  demand  for  cars 
for  this  vessel  was  made,  so  far  as  the  record 
discloses.  In  Mr.  Dl  Qlorglo's  letter  written 
at  1 :30  p.  m.  July  1st,  In  which  he  notifies 
defendant  It  will  be  held  liable  for  damage!), 
and  also  says  "the  Snyg  will  be  due  in  about 
ten  mlnut^  and  we  shall  bold  you  alike 
reqxMisible  for  this  fruit"    The  plaintiff  ad- 


mitted that  on  the  following  morning  they  had 
all  the  cars  they  needed,  but  said  these  were 
furnished  too  late  to  avoid  the  loss  that  they 
sustained.  Joseph  Di  Giorgio  said  that  the 
railroad  company  was  as  well  posted  about 
the  movements  of  the  ships  as  plaintiff  was ; 
that  the  telegram  went  to  the  Chamber  of 
Commerce,  and  the  railroads  made  it  their 
business  to  know  every  steamer  that  passed 
Cape  Henry  and  where  It  was  consigned,  be- 
cause they  are  after  business.  He  also  testi- 
fied that  he  saw  Malcolm,  the  freight  solicitor 
of  defendant,  about  11  a.  m.  July  1st,  and 
that  Malcolm  then  knew  the  Snyg  was  ex- 
pected about  2  p.  m.  No  notice  was  given 
by  defendant  of  any  inability  to  furnish  the 
cars  for  the  requisition  of  June  27th.  We 
have  condensed  in  the  foregoing  statement 
of  facts  the  substance  of  all  the  evidence 
given  In  the  case. 

There  are  but  two  exceptions  in  the  record, 
one  to  the  exclusion  of  testimony,  and  one 
to  the  ruling  upon  the  only  prayer  offered. 
After  the  requisition  which  has  been  mention- 
ed was  offered  In  evidence,  the  witness  Brown 
was  asked  if  he  made  any  subsequent  requi- 
sition about  that  time,  and  he  said  he  supposed 
he  did,  as  it  was  usual  to  send  them  every 
week,  whereupon  the  following  requisition, 
without  identification  or  proof  of  any  sort, 
was  offered  In  evidence,  and,  upon  defendant's 
objection,  was  excluded,  and  to  this  action 
the  plahitlff  took  the  first  exception: 
Requisition  for  Car  Floats. 

BaltimoTe,  July  2nd,  1003. 

Mr.  Wallace  Malcolm, 

Pennsylvania  Railroad  Company. 


No. 


.11.. 


Dear  Sir: 

Floats  are  required   at  Bowly's  Wharf 
follows: 


Day  and  Date 
FloaU  wanted 

Time 
wanted 

Name  of 
Sbip 

Number  ot 
FloaU 

Friday  7-J-03 

3  p.  m. 

Avalon 

Tbree 

• 

Number  of  care 

Time  sent  out 

a.  m.    7  p.  m. 

Shipper  Di  Giorgio  Imp.  ft  S.  S.  Co., 

By  H.  Brown. 


No.  11 


Baltimore,  July  3rd,  1903. 
Received  from  the  Di  Giorgio  Imp.  ft  S.  S. 
Co.  their  requisition  for  car  floats,  numbered 
as  above. 

[Requisition  received  at  9  a.  m p.  m. 

Wallace  Malcolm, 
Freight  Solicitor. 

N.  B.  Just  at  present  we  have  no  cars  on 
hand  but  hope  to  nave  some  by  the  time  your 
vessel  arrives. 

W.  M. 
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This  paper  did  not  prove  itself,  and,.wltta- 
OTit  the  requisite  preliminary  proof,  could 
not  properly  bave  been  admitted,  but,  apart 
from  tbls  consideration,  we  are  unable  to 
precelTe  how  it  could  be  regarded  as  relevant 
In  an  action  founded  npon  negligence  alleged 
to  consist  In  the  failure  to  supply  cars  on 
demand,  upon  another  and  distinct  requisi- 
tion of  the  week  preceding,  and  for  the  car- 
goes of  other  steamers  than  that  named  In 
the  requisition  offered.  There  was  no  error 
in  its  exclusion.  At  the  close  of  the  plain- 
tiff's case  the  defendant  offered  the  follow- 
ing prayer:  "That  there  Is  no  legally  suffi- 
cient proof  of  any  binding  contract  by  which 
the  defendant  was  to  furnish  any  special 
number  of  cars  of  the  kind  mentioned  in  evi- 
dence, and  place  them  alongside  of  the  steam- 
ers mentioned  in  this  case  at  Bowly's  Wharf, 
for  the  purpose  of  loading  therein  the  ba- 
nanas brought  by  said  vessels,  within  any 
specified  time.  And  inasmuch  as  there  Is 
no  evidence  that  the  defendant  failed  in 
any  duty  imposed  on  it  by  Its  calling  as  a 
common  carrier,  the  plaintiff  Is  not  entitled 
to  recover  In  this  action,  under  the  pleadings, 
and  the  verdict  must  be  for  the  defendant." 
This  prayer  was  granted,  and  to  that  ruling 
the  second  exception  was  taken.  It  will  be 
observed  that  the  declaration,  though  alleg- 
ing that  plaintiff  made  request  upon  defend- 
ant for  cars  for  transportation  of  bananas, 
and  that  defendant  received  and  accepted 
said  request,  yet  proceeds  to  charge  that  the 
loss  and  damage  claimed  to  bave  been  sus- 
tained was  due  to  the  negligence  of  the  de- 
fendant In  failing  to  furnish  the  cars  as  re- 
quested, and  that  the  plea  thereto  was  the 
general  Issue  plea  in  tort,  "that  It  did  not 
commit  the  wrongs  alleged."  Such  a  dec- 
laration In  P.,  W.  &  B.  R.  R.  V.  Constable, 
88  Md.  149,  was  held  to  be  In  tort  and  not 
in  contract  The  court  quoted  with  approval 
from  Burnett  v.  Lynch,  6  Barn,  and  Creswell, 
689,  that  "where,  from  a  given  state  of  facts, 
the  law  raises  a  legal  obligation,  to  do  a  par- 
ticular act,  and  there  Is  a  breach  of  that  ob- 
ligation, and  a  consequential  damage,  there, 
although  assumpsit  may  be  maintainable  up- 
on a  promise  Implied  by  law  to  do  the  act, 
still  an  action  on  the  case  founded  in  tort  is 
the  more  proper  form  of  action."  The  case  of 
Richardson  v.  Chicago  &  North  Western  R. 
B^  61  Wis,  C87,  21  N.  W.  49,  is  very  similar 
to'  the  case  at  bar.  There  the  complaint  al- 
leged that  the  defendant,  being  a  common 
carrier,  was  notified  In  advance  of  plaintiff's 
need  of  cars  and  was  informed  by  the  station 
agent  that  he  should  have  the  cars  at  the 
day  named,  but  that  they  were  not  furnished 
"as  agreed,"  whereby  plaintiff  suffered  loss 
and  damage.  -  The  court  said:  "Manifestly, 
there  is  no  special  contract  here  alleged  In 
the  complaint  True,  it  is  alleged  that  the 
agent  was  notified,  and  that  he  Informed  the 
plaintiff  that  he  should  have  the  cars  on  the 
day  named,  but  there  are  no  sufficient  al- 
legations to  constitute  any   mutual  obliga- 


tions or  binding  contract"  And  the  same 
was  held  In  Missouri  Fac.  By.  v.  Texas  Pac 
By.  (C.  C.)  81  Fed.  864.  The  court,  In  Ricb- 
ardson  v.  C.  ft  N.  W.  B.  B.,  supra,  then  add- 
ed: "Since  the  action  was  not  based  apon 
contract,  the  plaintiff  most  recover,  if  at  all, 
by  reason  of  defendant's  liability  as  common 
carrier,  upon  notice  to  furnish  cars,  and  a 
readiness  to  ship  at  the  time  notified."  So 
here,  if  the  plaintiff  Is  to  recover,  it  mast  be 
by  reason  of  defendant's  liability  as  a  com- 
mon carrier,  and  there  was,  therefore,  no 
error  in  the  ruling  of  the  court  so  far  as  the 
first  branch  of  this  prayer  is  concerned. 

It  Is  contended  by  the  appellee  that,  inas- 
much as  the  requisition  admitted  in  evi- 
dence Is  contained,  only  In  the  first  bill  of 
exception,  and  there  Is  no  referoice  in  the  | 
second  bill  of  exception  to  the  first  that 
cannot  be  considered  by  the  court  in  passing 
upon  the  prayer,  and  there  is  no  evidence  > 
of  demand  for  any  cars,  but  we  do  not  think 
this  contention  can  be  sustained.  This  case 
in  that  respect  is  very  simllai^  to  B.  ft  O.  B.  I 
B.  V.  State,  Use  of  Foyer,  SO  Md.  54,  in  which 
the  court  said  the  objection  was  more  techni- 
cal than  substantial,  and  also  said:  "We 
cannot  fall  to  perceive  that  the  bill  of  exce^ 
tlon  for  refusal  to  grant  the  defendant's 
prayers  was  second  in  the  course  of  the 
trial,  afid  ttiat  It  was  taken  after  all  the 
evidence  had  closed,  and  the  terms  with  whi<di 
this  second  exception  commences,"  where- 
upon, etc.,  sufficiently  refer  to  what  bad  pre- 
ceded it  to  authorize  resort  to  the  first  bill 
of  exception  to  ascertain  from  the  evidence 
whether  the  prayers  refused  were  or  not 
abstractions.  Here  the  prayer  Is  preceded  by 
the  following  words:  "The  testimony  upon 
the  part  of  the  plaintiff  being  closed,  the 
defendant  offered  the  following  prayer." 
This  manifestly  refers  to  the  testimony.  See, 
also,  Ruhl  &  Sons  v.  Comer,  63  Md.  190,  and 
Rowe  V.  B.  &  O.  R.  R.  Ca,  82  Md.  505,  33 
Atl.  761,  in  Illustration  of  the  indisposition 
of  the  court  to  sustain  so  technical  an  objec- 
tion. 

Most  of  the  propositions  of  law  presented 
In  the  plaintiff's  orderly  and  excellent  brief 
are  well  supported  by  authority.  Thus  a  rail- 
road company  engaged  in  the  business  of 
transporting  freight  as  a  common  carrier  is 
bound  to  furnish  suitable  cars  to  Its  custom- 
ers upon  reasonable  notice  whenever  It  can 
do  so  with  reasonable  diligence  without  Jeop- 
ardizing its  other  business.  6  Cyc.  372;  Ayr- 
es  V.  Chicago  &  N.  W.  R.  R.,  71  Wis.  372,  3T 
N.  W.  432,  5  Am.  St  Rep.  226;  Newport  News 
R.  B.  V.  Mercer  &  Warfleld,  96  Ky.  475,  2&  S. 
W.  801,  In  which  last  case  it  is  said:  "It  was 
the  duty  of  defendant  as  a  common  carrier, 
independent  of  statutory  obligations  to  pro- 
vide appliances,  when  requested  for  transpor- 
tation of  such  goods  as  it  held  Itself  out  as 
ready  to  carry."  This  was  impliedly  decided 
In  P.  W.  &  B.  R.  R.  V.  Lehman,  56  Md.  209, 
40  Am.  Rep.  415,  and  expressly  so  held  in  the 
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yet  unreported  case  of  B.  &  0.  R.  B.  ▼.  White- 
bill  (decided  at  this  term)  64  Aa  1033.  The 
defendant  here  held  itself  out  as  ready  to  car- 
ry this  class  of  perishable  freight  In  such  ren- 
tUating  cars  as  the  trade  was  accustomed  to 
use,  and,  by  long-established  nsage.  It  held 
itsdf  ont  as  ready  to  send  such  cars  on.floets 
to  Bowly's  Wharf  and  to  receive  such  freight 
from  the  ship's  side,  upon  definite  and  rea- 
sonable notice  of  the  time  when  such  cars 
would  be  required,  and  of  the  number  need- 
ed, and,  if  he  has  reason  to  anticipate  inabili- 
ty to  do  so,  after  receipt  of  such  notice,  he 
must  advise  the  shipper  In  order  to  excuse 
blmselt  6  Cyc.  444;  HeUlwell  v.  Grand 
Trunk  Ry.  (a  C.)  7  Fed.  68.  10  Biss.  17a 
Ordinarily,  It  Is  true,  as  contended  by  the  ap- 
pellant, that.  In  an  action  for  damages  for 
failure  to  supply  cars,  the  negligence  of  de- 
fendant is  for  the  Jury  to  determine.  HeUl- 
well V.  Grand  Trunk  E.  E.  (C.  C.)  7  Fed. 
68,  10  Blss.  179;  Ayres  v.  Chicago,  71  Wis. 
880,  37  N.  W.  432.  6  Am.  St  Rep.  226.  So 
hi  Lehman's  Case,  66  Md.  232  (40  Am.  Rep. 
415),  where  the  court  said:  "Whether,  upon 
the  receipt  of  such  notice  as  was  given,  the 
requisite  means  or  equipment  could  have  been 
provided  by  reasonable  exertion  was  a  ques- 
tion that  should  have  been  submitted  to  the 
Jury  for  their  determination  upon  all  the 
proof  In  the  cause."  But  these  were  all  cases 
of  definite  specific  notice  of  the  time  when  the 
equipment  was  required,  and  this,  It  Is  ap- 
prehended. Is  the  only  principle  up<m  which 
tbe  mle  can  properly  rest  In  the  case  at  bar 
the  plaintiff  was  content  to  rest  upon  the  req- 
nisltlon  offered  in  evidence.  Upon  its  face, 
it  might  be  contended  that  all  the  floats  and 
cars  were  required  at  10  a.  m.  June  27.  1903, 
but  Brown  swore  that  the  meaning  was,  un- 
der the  established  use  of  that  form,  that  the 
first  float  carrying  H  ears  was  wanted  June 
27tb,  "and  the  other  floats  to  be  subject  to 
call,  when  needed,  as  to  the  arrival  of  the 
steamer,"  and  that  this  was  to  cover  the  en- 
tire ensuing  week.  It  is  admitted  that  all 
the  cars  required  for  the  two  steamers  which 
arrived  June  29th  and  SOth  were  received  in 
due  time.  There  is  absolutely  no  evidence 
that  any  call  was  made  for  cars  either  for 
the  Pl  Giorgio  or  the  Snyg  until  10  a.  m.  July 
1st,  as  to  the  former,  four  hours  after  her  ac- 
tual arrival,  and  as  to  the  Snyg,  not  until  a 
few  moments  before  her  arrival.  It  Is  ob- 
vious that  the  reason  for  reporting  to  the 
plaintiff  the  time  when  these  steamers  passed 
in  the  capes,  when  they  passed  Cove  Point, 
and  when  they  arrived  at  quarantine,  was 
that  timely  preparation  might  be  made  for 
unloading  and  reshlpping  the  cargo,  and  to  en- 
able plaintiff,  as  part  of  this  preparation,  by 
means  of  the  "call"  which  Brown  said  was 
contemplated  by  the  requisition,  to  make  cer- 
tain and  definite  that  which  the  requisition 
1^  vague  and  uncertain.  It  was  In  the  pow- 
er of  the  plaintiff  to  inform  the  defendant  of 
the  time  when  these  vessels  were  reported  at 


the  pohits  named,  and  of  the  expected  day 
and  hour  of  their  arrival,  and,  under  the  pro- 
vision for  the  "call"  above  mentioned,  it  was 
their  duty  to  do  so.  But  there  is  no  evidence 
that  any  call  was  made  or  any  such  notice 
given  until  10  a.  m.  July  1st  There  Is  no 
evidence  that  defendant  had  notice  In  fact 
from  the  Chamber  of  Commerce,  or  from  any 
source,  of  the  approach  or  expected  arrivals 
of  these  vessels,  and  it  cannot  be  held,  under 
the  circumstances  of  this  case,  to  be  their 
duty,  to  ke^  some  one  on  watch  at  the  Cham- 
ber of  Commerce  for  that  purpose.  As  was 
said  In  Ayres  v.  Chicago,  71  Wis.  p.  380,  37 
N.  W.  p.  436  (6  Am.  St  Rep.  226),  "the  plain- 
tiff  had  no  reason  to  Insist  upon  or  expect 
compliance  except  upon  giving  reasonable  no- 
tice of  the  time  when  they  would  be  required. 
It  must  be  remembered  that  the  defendant 
has  many  lines  of  railroad  scattered  through- 
out several  distant  states,  and  many  stations 
of  more  or  less  importance.  •  *  •  No  one 
station,  much  less  any  one  shli^er,  has  the 
right  to  command  the  entire  resources  of  the 
company  to  the  exclusion  or  prejudice  of  oth- 
er stations  and  other  shippers.  Most  of  such 
suitable  cars  must  necessarily  be  scattered 
along  such  different  lines  of  railroad,  loaded 
or  unloaded."  This  defendant  could  not  be 
expected  to  hold  either  at  Bowly's  Wharf,  or 
at  Cianton,  for  a  whole  week,  1(X)  cars  for  a 
single  shipper,  without  knowing  upon  what 
day  of  the  week  or  at  what  hour  of  the  day 
a  single  car  might  be  needed.  This  requisi- 
tion was  notice  only  as  to  the  requirement  of 
one  float  and  eight  cars  for  June  27th ;  as  to 
all  other  floats  and  cars,  a  future  notice  was 
required,  as  "to  arrival  of  steamers."  It  was 
held,  reasonably,  in  McGrew  v.  Missouri  Pac. 
R.  R.,  109  Mo.  682,  19  S.  W.  63,  that  where 
a  railroad  is  not  required  by  the  order  for 
cars  to  furnish  them  at  any  particular  hour, 
the  delivery  at  any  hour  of  the  day  is  suffi- 
cient" In  the  case  before  us  the  record 
shows  that,  of  the  SI  cars  furnished  on  the 
notice  given  at  10  a.  m.  July  1st,  21  were  sup- 
plied during  that  day,  though  toe  late  for 
the  fast  freight  at  1 :30.  and  10  were  supplied 
next  morning.  That  these  21  were  too  late 
for  the  fast  freight  was  because  of  the  plain- 
tifTs  failure  to  give  notice  of  the  vessels  com- 
ing in  when  he  received  It  The  requisition, 
as  we  have  said,  was  not  notice  except  as  to 
the  one  float  and  eight  cars  for  June  27th.  As 
to  all  the  others  It  required  Independent  no- 
tice, and  the  question  here  is  not  one  of  rea- 
sonable notice,  but  of  whether  there  was  any- 
thing which  could  be  regarded  as  notice  to 
prepare  for  the  arrival,  and  we  do  not  think 
there  is  any  evidence  of  any  such  notice  as  to 
the  two  steamers  for  the  injury  to  whose  car- 
goes this  suit  Is  brought  We  have  no  dis- 
position to  relax  any  of  the  salutary  rules  of 
law  which  are  so  often  required  to  be  en- 
forced in  order  to  hold  common  carriers  to 
their  legal  liability,  but  we  can  discover  no 
evidence  in  this  case  of  any  failure  in  any 
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iaty  imposed  npoa  tbe  defendant  In  Its  call- 
ing aa  a  common  carrier,  and  there  was  no 
error  in  our  Judgment  In  tbe  ruling  upon  the 
latter  branch  of  the  prayer. 

Judgment  affirmed,  with  costs  above  and 
below. 


DBVRIES  ▼.  OBEM. 
(Court  of  Appeals  of  Maryland.    Dec.  20,  1906.) 

BAKKBUPTOY  —  CoMFEHaATIOII  OF  TBUBTKX — 
CONTBAOI  FOB  EZTKA  OOIIPBNSATIOII— Ya- 
LIDITT. 

Under  Banbr.  Aet  189a  f  48,  c.  541,  80 
Star.  557  [U.  S.  Comp.  St.  1901,  p.  8439]  pro- 
Tiding  tliat  trustees  snail  receive  as  full  com- 
pensation for  their  services  commissions  not  to 
exceed  a  certain  per  centum,  and  the  amendment 
of  1903.  }  72,  c.  487,  32  Stat  800  [U.  & 
Oomp.  St  Supp.  1905,  p.  689]  providing  that 
tha  trustees  sluill  not  receive  in  any  form  or  be 
allowed  any  other  or  further  compensation, 
a 'Contract  between  a  trustee  in  buikruptcy  and 
a  creditor,  whereby  tlie  latter  agreed,  in  con- 
sideration of  tlie  trustee's  acceptance  of  tbe  ap- 
pointment to  pay  him  a  sum  equal  to  the  dif- 
ference between  a  certain  per  oent  on  the  entire 
proceeds  of  the  sale  and  the  compensation  which 
oe  would  receive  under  Hw  statute,  was  void. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  6.  Bankruptcy,  §  671.] 

Ai>peal  from  Superior  Court  of  Baltimore 
CUty;  Henry  Stockbridge^  Judge. 

Action  by  Cbrlstiaii  Devries  against  Helen 
B.  Orem.  From  a  Judgment  sustaining  a 
demurrer  to  the  declaration,  plaintiff  appeals. 
Affirmed. 

Argued  before  McSHBRRT,  O.  J.,  and 
BRISCOE,  BOTD,  PB2ARCE,  8CHMUCKEB, 
and  JONES,  JJ. 

R.  B.  li.  Marshall  and  a  Baker  Clot- 
worthy,  for  appelant  Lester  L.  Stevens, 
tor  a]K>^C6. 


BRISCOE,  J.  This  case  la  brought  here 
on  appeal  from  a  Judgment  in  favor  of  the 
defendant  sustaining  a  demurrer  to  the  plaln- 
tUTs  declaratloni. 

It  Is  a  suit  on  an  agreement  under  seal  to 
recover  extra  compensation  under  a  contract 
for  services  rendered  the  appellee  by  the 
appellant  as  trustee  in  bankruptcy  of  tbe  es- 
tate of  W.  Morris  Orem,  tbe  husband  of  tbe 
appellee.  The  facts  of  the  case  as  evidenced 
by  the  agreement  and  as  stated  in  the  iee- 
laration  are  these:  On  tbe  20tb  of  October, 
1899,  W.  Morris  Orem  filed  a  petition  in  the 
United  States  District  Court  of  Maryland, 
in  bankruptcy,  asking  for  the  benefit  of  tbe 
acts  of  Congress  relating  to  bankruptcy,  and 
was  by  tbe  court  adjudicated  a  bankrupt 
Subsequently  on  tbe  9th  of  Noveml>er,  1899, 
the  appellant  was  duly  elected  trustee,  and 
thereafter  accepted  and  qualified  as  trustee, 
and  administered  the  estate.  Tbe  appellee 
was  an  unsecured  creditor  of  tbe  estate,  to 
tbe  extent  of  $200,000,  and  requested  the  ap- 
pellant to  accept  the  appointment,  under  the 
terms  of  the  contract,  set  out  In  the  record. 
The  substance  of  the  agreement  Is  "that  Hel- 


en B.  Orem,  In  consideration  of  the  accept- 
ance by  Christian  Devries  of  the  appoint- 
ment, as  tmstee  of  tbe  estate  and  of  the 
performance  by  him  of  tbe  duties  of  the  of- 
fice, agrees  to  pay  to  him,  a  sum  which 
shall  equal  tbe  difference  t)etween  5  per  cent 
on  the  entire  proceeds  of  the  sale  or  sales 
of  the'  entire  assets,  including  the  mortgage 
portion  'of  the  property,  whether  the  mort- 
gaged property  be  sold  by  him  or  another, 
and  the  compensation,  wlilch.  In  the  event 
of  his  appointment  as  trustee,  be  will  receive 
under  the  acts  of  Congress."  In  payment  of 
the  compensation  she  pledged  tbe  dividend 
or  dividends  which  she  should  receive  on 
account  of  ber  claims.  The  declaration  states 
and  the  demurrer  admits  that  the  trustee 
fully  administered  and  distributed  the  bank-  | 
rupf  8  estate,  under  the  orders  of  court,  to 
wit,  tbe  sum  of  $130,194.70,  to  the  payment 
of  the  expenses  of  the  administration  of  tbe 
estate  and  the  claims  of  the  secured  cred- 
itors, and  the  sum  of  $17,543.93  to  the  un- 
secured creditors  of  the  bankrupt,  In  the 
proportions  to  which  they  were  entitled. 
According  to  the  report  of  sale,  and  tbe  ac- 
counts ratified  by  the  court  the  trustee  was 
allowed  the  sum  of  $325.44,  at  tbe  rate 
prescribed  by  the  acts  of  Congress  upon  tbe 
assets  of  the  estate,  for  distribution  to  tbe 
unsecured  creditors  of  the  Iwnkmpt,  and  not 
any  further  sum.  And  this  suit  is  brought 
oa  the  basis  of  the  agreement  set  out  in  tbe 
record  to  recover  a  sum  equal  to  the  dif- 
ference between  6  per  cent  on  the  entire 
proceeds  of  sales  of  tbe  estate,  including  the 
amount  of  the  secured  claims  and  the  com- 
pensation which  the  trustee  received  under 
the  act  of  Congress. 

The  questions  for  us  to  determine  In  the 
case  are:  What  is  the  true  cooBtmction  of 
section  48  of  chapter  541  of  the  act  of  1898 
(SO  Stat  667  [U.  S.  Comp.  St  1901,  p.  3430]), 
titled  "An  act  to  establish  a  uniform  system 
of  bankruptcy  throughout  the  United  States," 
and  whether  tbe  agreement  in  question  Is  null 
and  void  as  being  against  public  policy?  The 
act  Is  a  long  one,  consisting  of  70  sections, 
but  the  section  applicable  here  la  as  follows : 
"(a)  Trustees  shall  receive,  as  full  compen- 
sation, for  their  services  payable  after  they 
are  rendered,  a  fee  of  five  dollars  deposited 
with  the  clerk  at  the  time  the  petition  is 
filed  in  each  case,  except  when  a  fee  Is  not  re- 
quired from  a  voluntary  bankrupt  and  from 
estates  which  they  have  administered,  such 
as  commissions  on  sums  to  l>e  paid  as  -divi- 
dends and  commissions  as  may  l>e  allowed 
by  the  Courts,  not  to  exceed  three  per  cen- 
tum, on  tbe  first  five  thousand  dollars  or  less, 
two  per  centum  of  tbe  second  five  thousand 
dollars  or  part  thereof,  and  one  per  centum 
on  such  sums  in  excess  of  ten  thousand  dol- 
lars." Under  tbls  section,  we  think  It  la 
clear  that  the  compensation  to  be  allowed 
trustees  is  limited  to  the  charges  and  com- 
missions prescribed  by  the  act  The  lan- 
guage of  the  act  is  plain  and  unambiguous. 
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for  It  proTldes  that  the  coinpensatlon  to  be 
received  by  the  trustees,  as  mentioned  there- 
in, shall  be  as  fnll  compensation  for  their 
services.  And  to  bold  otherwise  would  al- 
low them  to  receive  a  larger  compensation 
than  allowed  by  law,  and  would  defeat  the 
plain  and  manifest  intention  of  Oongress 
tn  fixing  the  commissions..  This  idoitlcal 
section  of  the  act  has  received  a  similar 
construction  on  appeal  to  the  federal  District 
Courts.  In  re  Epstein  (D.C.)  109  Fed.  878, 
decided  June  24,  1901,  it  was  held  that  a 
court  of  bankruptcy  is  without  authority  to 
allow  compensation  to  a  trustee  in  excess  of 
that  fixed  by  the  Bankruptcy  Act  1898,  sec- 
tion 48a,  notwithstanding  the  fact  that  such 
trustee  has  given  his  personal  time  and  at- 
tention to  the  business  of  the  estate,  and,  by 
reason  of  his  business  ability,  has  realized 
from  the  bankrupt's  assets  far  more  than 
would  ordinarily  have  been  obtained.  In 
that  case  the  learned  Judge  who  delivered  the 
oplnloa  said :  "Nothing  can  be  found  In  the 
act  Itself  which  permits  any  other  compen- 
aatioa  to  the  trustee.  •  •  •  In  the  ab- 
sence of  a  provision  In  the  law  granting 
(och  authority  to  the  courts  they  are  power- 
less to  exercise  any  discretion  beyond  the 
maximum  fees,  given  to  the  trustee  by  sec- 
tion 48a  of  the  bankruptcy  act"  In  re 
George  Halbert  Company,  134  Fed.  286,  67 
0.  G.  A.  18,  it  Is  said  the  language  used  in 
section  48  of  the  acts  of  1898  Is  so  precise 
and  so  explicit  as  to  preclude  the  allowance 
of  additional  compensation  upon  any  theory. 
The  object  of  the  act  was  to  check  a  practice 
that  bad  grown  up  under  the  act  of  1867, 
that  the  act  of  1888  was  passed.  There  are 
a  number  of  federal  adjudications  to  tlie 
sam;  effect  under  the  various  bankrupt  acts, 
and  they  all  go  to  the  extent  of  holding  that 
one  of  the  objects  of  Congress  In  establishing 
a  uniform  system  of  bankruptcy  was  to  avoid 
"excessive  fees  and  great  expense"  In  admin- 
istering the  estate  of  bankrupts.  In  re  Caro- 
Itae  Cooperage  Co.  (D.  O.)  96  Fed.  950;  In 
re  Barker  et  aL  (D.  O.)  HI  Fed.  501;  In 
re  Kaiser  (D.  O.)  112  Fed.  955.  It  appears 
from  an  examination  of  the  acts  of  Congress 
that  the  compensation  of  trustees,  assignees, 
and  referees  in  bankruptcy  has  been  fixed 
and  limited  by  the  various  bankruptcy  laws. 
By  the  act  of  1867  the  compensation  to  be  al- 
lowed was  fixed,  and  a  penalty  by  way  of 
fine  and  imprisonment  was  provided  for  any 
person  who  accepted  "any  fee,  emolument, 
'  gratuity,  sum  of  money  or  anything  of  value 
whatever  other  tlian  what  Is  allowed  by  the 
act"  The  act  of  1898,  section  48,  c  641,  90 
Stat  557  [U.  S.  Comp.  St  1901,  p.  3439]  as 
we  have  seen  omitted  the  penalty,  but  clearly 
provided  that  the  amount  allowed  under  It 
was  to  be  "as  fall  compensation"  for  the 
wrvlces  to  be  rendered.  And  the  amendment 
of  190S,  c.  487,  i  72,  82  Stat  800  [U.  S.  Comp. 
St  Snpp.  1906,  p.  689]  expressly  provides  that 
neither  the  referee  nor  the  trustee  shall  in 
any  torm  or   guise  receive,   nor   shall  the 


court  allow  them,  any  other  or  further  corn* 
pensation  tor  their  services  than  tnat  ex- 
pressly authorized  and  prescribed  In  tne  act 
So  it  appears  from  a  review  of  the  acts  of 
Congress  on  this  subject;  and  from  the  au- 
thorities construing  them,  that  It  would  man- 
ifestly be  in  violation  of  the  spirit  and  Intent 
as  well  as  the  plain  language  of  the  acts,  to 
allow  extra  compensation  to  a  trustee  for 
his  services  in  bankruptcy  cases.  But,  In- 
dei)endent  of  the  acts  of  Congress  relating 
to  bankrupt  estates,  we  are  of  the  oplnloa 
that  contracts  of  this  character  should  not  be 
'  enforced,  and  are  void  as  against  public 
policy. 

In  tills  case  the  appellee  was  an  nnaecnred 
creditor  of  the  estate  to  an  extent  of  $200,000, 
and  owning  more  than  over  90  per  cent  of 
the  unsecured  claims.  The  unsecured  in- 
debtedness amounted  to  about  the  sum  of 
$217,000.  The  dividend  she  was  to  receive 
on  account  of  her  claims,  was  pledged  to  the 
appellant  for  the  payment  of  a  commission 
of  6  per  cent  on  the  entire  proceeds  of  the 
sales  of  the  assete  of  the  estate.  In  other 
words,  she  agreed  to  pay  him  for  his  serv- 
ices as  trustee  an  additional  sum  to  the 
compensation  he  would  receive  under  the 
bankrupt  acts  that  would  equal  a  commis- 
sion of  6  per  cent  on  the  entire  sales.  And 
this  commission  was  to  be  paid  on  the  entire 
proceeds  of  sales  Including  the  mortgaged 
property,  and  also  the  amount  to  be  allowed 
the  secured  creditors.  A  trustee  is  an  of- 
ficer of  the  court  and  Is  appointed  for  the 
purpose  of  acting  for  the  interest  of  all  the 
creditors  without  favor  or  partiality.  And 
no  contract  between  him  and  a  creditor 
should  be  upheld  which  is  calculated  to  im- 
properly influence  his  action,  or  which  vrould 
tei4  to  make  it  to  his  intwest  to  favor  one 
creditor  over  another.  The  principle  is  well 
settled  that  no  man  should  be  allowed  to 
have  an  Interest  in  conflict  with  or  against 
his  duty.  He  certainly  should  not  be  allow- 
ed by  bis  own  act  voluntarily  to  create  such 
an  Interest  Galther  v.  Myrlck,  9  Md.  118, 
66  Am.  Dec.  316}  Rlckette  v.  Montgomery, 
15  Md.  46.  The  authorities  sustain  the  prop- 
osition in  cases  similar  to  the  one  at  bar, 
that  contracts  of  this  character  are  illegal 
and  against  sound  public  policy.  In  Cowing 
v.  Altman,  1  Thomp.  &  C.  (N.  Y.)  494,  -where  the 
consideration  for  a  check  was  an  allowance 
or  promise  agreed  to  be  xmid  the  payee  there- 
of for  his  services  as  an  assignee  in  bank- 
ruptcy over  and  above  the  fees  and  commis- 
sions allowed  by  law,  and  in  express  viola- 
tion of  the  United  Stetes  bankrupt  act  it 
was  held  that  the  consideration  was  illegal 
and  the  check  void.  The  cases  of  Blasdel  v. 
Fowle,  120  Mass.  447,  21  Am.  Rep.  533; 
Thomas  v.  Caulkett  57  Mich.  892,  24  N.  W. 
154,  58  Am.  Bep.  369;  Cannell  v.  Smith  (Pa.) 
21  Atl.  976,  12  L.  R.  A.  395;  Hatoh  v.  Mann, 
15  Wend.  (N.  Y.)  44;  Tappan  v.  Brown,  9 
Wend.  (N.  Y.)  175 — are  in  point  and  sustain 
the  contention  tliat  such  contracts  are  null 
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and  void,  as  against  public  policy,  and  will 
not  be  enforced  by  the  courts. 

It  follows,  for  the  reasons  giyen,  that  tlie 
Judgment  of  tbe  court  below  will  be  affirmed. 

Judgment  affirmed,  with  costs. 


COHEN  et  aL  t.  NUMSBN  et  al. 
(Goart  of  Appeals  of  Maryland.    Dec.  21,  1906.) 

1.  Refobuation  or  iNsrauiaNTS— Right  to 
Refobm. 

£>liiit7  will,  In  a  proper  case,  and  on 
clear  and  satisfactory  proof,  reform  a  written 
instrument  so  as  to  malie  it  conform  to  the 
intention  of  the  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reformatiod  of  Instnunents,  {i  1-8, 
68-80.] 

2.  Same— Gbourds— MuTUAUTT  or  Mistake 
—Evidence— SuTFiciENCY. 

In  a  suit  to  reform  a  contract  for  the  sale 
of  real  estate  on  the  y^ound  of  mistake  of  the 
parties,  evidence  exammed,  and  held  not  to  show 
a  mutual  mistake,  essential  to  reformation. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼oL  42,   Reformation  of  Instruments,   {{   157, 
159.] 
8.  Yerdob  and  Pubohaseb  —  Quaktitt  or 

Land— Abatement  roB  Deficienct. 

A  contract  for  the  sale  of  real  estate 
described  tbe  premises  as  fronting  a  specified 
number  of  feet  "more  or  less,"  on  designated 
streets.  The  premises  were  sold  for  a  specific 
Bum.  Held,  tnat  tbe  parcbaser,  in  the  absence 
of  misrepresentations  as  to  tbe  quantity  of  the 
land,  was  not  entitled  to  an  abatement  for  a 
deficiency  in  the  quantity  thereof. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.   48,   Vendor  and  Purchaser,   §§   333-340.] 

Appeal  from  Circuit  Court,  Baltimore 
County,  In  Equity ;  Frank  I.  Duncan,  Judge. 

Suit  by  Jacob  Cohen  and  another  against 
Elizabeth  M.  Numsen  and  others.  From  a 
decree  for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

Argued  before  McSHKIlRY,  a  J.,  and 
BRISCOE,  BOYD,  PEARCB,  SCHMXJCKBR, 
JONES,  and  BURKE,  JJ. 

J.  J.  H.  Mltnick  and  John  Prentiss  Poe, 
for  appellants.  E<dward  N.  Rlcb.  for  appel- 
lees. 


BRISCOEV  J.  The  bill  In  this  case  was  fil- 
ed In  tbe  circuit  court  of  Baltimore  county 
<m  the  26th  day  of  August,  1905,  by  the  ap- 
pellants against  tbe  apiiellees,  for  the  specific 
performance  of  an  agreement  In  writing,  for 
tbe  sale  of  a  fee  simple  lot  of  ground  situate 
upon  tbe  northwest  comer  of  Park  Heights 
and  BelTidere  avenues,  and  fronting  297 
feet  more  or  lees  on  Park  Heights  avenue, 
and  fronting  647  feet  more  or  less  upon  the 
northwest  side  of  Belvidere  avenue  In  Bal- 
timore county  at  and  for  the  sum  of  $9,500, 
and  with  an  abatement  of  tbe  purchase  price, 
for  an  admitted  shortage  in  tbe  number  of 
feet  The  bill  charges  that,  by  a  survey 
subsequently  made,  the  lot  was  found  to  con- 
tain by  actual  measurement  only  262  feet 
4  inches  on  Park  Heights  avonue,  and  632 
feet  on  Belvidere  avenue,  a  shortage  of  about 


SQ  feet  on  Park  Heights  avenue  and  about 
16  feet  on  Belvidere  avenue.  It  Is  also  al- 
leged that  the  defendants  refuse  to  allow 
any  abatement  from  the  purchase  price,  tbe 
difference  In  value  of  tbe  lot  being  on  or 
about  tbe  sum  of  $2,500  or  $3,000.  Sub- 
sequently, on  the  2Sd  day  of  November,  1905, 
tbe  appellants  obtained  leave  to  file  an 
amended  bill,  wherein  it  is  prayed  that  the 
contract  may  be  reformed  by  striking  there- 
from the  words  "more  or  less"  and  tbe  price 
agreed  to  be  paid  for  the  lot  may  be  so 
abated  and  reduced,  and  the  plaintiffs  be 
required  to  pay  for  only  so  much  of  the  lot 
purchased  as  tbe  appellees  can  convey  tmder 
the  contract,  at  the  rate  stipulated,  and  the 
contract,  as  so  reformed,  be  decreed  q>e- 
ciflcally  to  be  performed.  Tbe  ground  of  the 
relief  upon  which  It  is  sought  to  strike  out 
the  wcMHis  "more  or  less"  In  the  contract  is 
an  alleged  representation,  by  the  defendant 
George  N.  Numsen,  agent,  at  the  time  they 
were  inserted,  that  tbey  meant  Inches  and 
did  not  mean  feet  Tbe  appellants  further 
contend,  and  they  so  allege  in  tbeir  bill,  that 
It  was  understood  between  the  appellants 
and  the  appellee  Numsen  that  the  property 
was  purchased  for  tbe  purpose  of  being  di- 
vided into  lots  of  50  feet  front  each  on  Park 
Heights  avenue,  and  10  lots  of  60  feet  front 
each  on  Belvidere  avenue,  and  owing  to  the 
fact  of  the  shortage,  in  the  quantity  of  the 
ground,  the  desired  number  of  lots  cannot  be  I 
obtained.  The  defendants  answered  both  I 
bills,  admitting  the  execution  of  the  agree- 
ment, but  denying  their  material  allegations 
and  asserting  that,  when  the  words  "more  or 
less"  were  inserted,  it  was  distinctly  agreed  and 
understood  between  tbe  parties  that  the  nam* 
ber  of  front  feet  could  only  be  approximated, 
without  a  survey  or  actual  measurement} 
that  the  words  "more  or  less"  were  Inserted 
on  tbe  demand  of  Numsen  and  with  the  con- 
sent of  both  plaintiffs,  and  tbey  were  willing 
to  purchase  the  lot,  without  definitely  ascer- 
taining the  number  of  front  feet  In  the  same. 
The  defendants,  also,  by  their  answers,  posi- 
tively deny  that  the  property  was  sold  upon 
tbe  assurance  and  representation  that  it  was 
to  be  divided  into  the  dumber  of  lots  al- 
leged in  the  bill  of  complaint,  but  that  the 
appellants  were  willing  to  purchase  it  and 
to  take  all  the  risk  as  to  the  number  of  front 
feet  The  general  replication  was  filed  to 
tbe  answers,  and  a  large  mass  of  testimony 
taken  on  both  sides. 

Tbe  testimony  is  very  conflicting,  and  a 
large  portion  of  it  is  absolutely  irreconcil- 
able, as  to  the  acts  and  declarations  of  the 
parties  prior  and  at  the  time  the  contract 
of  sale  was  signed.  There  is  no  allegation 
of  any  fraudulent  or  deceitful  representation 
upon  the  part  of  Mr.  Numsen,  the  agent,  and 
be  testifies  that  he  did  not  know  the  exact 
number  of  feet  in  the  lot  The  principle  is 
well  settled  that  a  court  of  equity  will,  in 
a  proper  case,  and  upon  clear  and  satisfac- 
tory proof,  reform  a  written  Instrument  and 
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80  amend  It  as  to  make  It  conform  to  the 
real    Intention   of    the   parties.    O'Keefe   t. 
Irvington,  87  Md.  200,  39  Atl.  428;  Broumel 
r.  White,  87  Md.  527,  39  AtL  1047;  Ranstead 
T.  Allen,  85  Md.  482,  37  Atl.  15.    In  Stiles 
T.  WlUis,  66  Md.  552,  8  AtL  353,  it  is  said, 
bnt  in  such  cases,  it  Is  not  enongb  to  show 
the  intention  of  one  of  the  parties  to  the 
Instrument  only;   the  proof  must  establish, 
Incontrovertibly,  that  the  error  or  mistake 
alleged  was  common  to  both  parties.    The 
court  will  never,  by  assuming  to  rectify  an 
Instrument,  add  to  it  a  term  or  provision, 
which  had  not  been  agreed  upon,  though  it 
may   afterwards  appear  very   expedient  or 
proper  that  it  should  have  been  incorimrated. 
And  Lord  Eldon,  in  Beaumont  t.  Bramley, 
1  Turn.  &  Ross.  41,  said,  in  deciding  cases 
of  this  nature :    "Great  weight  must  be  giv- 
en to  what  Is  reasonably  and  properly  sworn 
to  on  the  part  of  the  defendant,   because 
it  must  be  a  very  strong  case  that  would, 
even  in  a  recent  transaction,  operate  to  over- 
turn or  vary  a  solemn  instrument"    Judge 
Story,  In  his  work   on  Eq.  Jurisdiction,  { 
151,  says:    "The  general  ground  that  mis- 
take or  ignorance  of  facts  In  parties  Is  a 
proper  subject  of  relief  only  when  it  constl- 
tntes  a  material  ingredient  in  the  contract 
of  the  parties  and  disappoints  their  inten- 
tion by  a  mutual  error  or  where  it  is  Incon- 
sistent  with   good    faith.    But   where   each 
party  is  equally  Innocent,  and  there  is  no 
concealment  of  facts  which  the  other  party 
has  a  right  to  know,  and  no  surprise  or  im- 
position   exists,    the    mistake    or    ignorance, 
whether  mutual  or  unilateral,  is  treated  as 
laying  no  foundation  for  equitable  interfer- 
ence.   It  is  strictly  damnum  absque  injuria." 
In  this  case  there  Is  no  evidence  whatever 
upon  wliich  a  charge  of  fraud  or  bad  faith 
in  the  transaction  can  rest,  and  the  appel- 
lants have  failed  to  make  out  a  case  tliat 
wonid  Justify  a  court  of  equity  In  granting 
the  relief  by  striking  from  the  contract  the 
words  "more  or  less."    The  proof  on  the  part 
of  the  appellants  is  positive  that  the  appellee, 
as  agent,  declined  to  sign  the  original  con- 
tract prq>ared  for  the  sale  of  the  property, 
because  he  did  not  know  the  exact  dimen- 
sions ot  the  lot.     The  contract  now   filed 
hi  the  case,  with  the  words  "more  or  less" 
inserted  therein,  was  prepared  and  signed 
by  all  the  parties.     The  contract  was  pre- 
pared by  Mr.  Steflfey,  on  behalf  of  the  plain- 
tiffs.   It  was  read  and  fully  explained  to  ail 
tte  parties. 

The  alleged  representation  that  the  words 
"more  or  less"  meant  Inches  and  did  not 
mean  feet  Is  contradicted  by  the  positive 
testimony  «if  the  defendant,  who  stated  that 
be  made  no  such  statement  And  to  reform 
the  contract  in  this  case,  according  to  the 
contention  of  the  appellants,  would  be  to 
strike  from  it  a  term  and  provision  that  had 
been  agreed  upon  by  the  parties  and  which 
tlie  defendant  refused  positively  to  enter  In- 
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to,  unless  Inserted  therein.  There  can  be  no 
dllBculty  as  to  the  principle  of  law  appli- 
cable to  the  second  branch  of  the  case  re- 
lating to  an  abatement  of  the  purchase  price. 
The  language  of  the  contract  Is  plain  and 
certain,  and  it  distinctly  provides  that  the 
party  of  the  first  part  does  hereby  bargain 
and  sell  unto  the  parties  of  the  second  part 
the  following  de8crll>ed  property  situate  and 
lying  In  Baltimore  county,  viz.:  "A  fee 
simple  lot  of  ground  situate  and  being  upon 
the  northwest  comer  of  Park  Heights  avenue 
and  Belvidere  avenue,  fronting  297  feet  more 
or  less  on  Park  Heights  avenue,  and  fronting 
647  feet  more  less  upon  the  northwest  side 
of  Belvidere  avenue,  at  and  for  the  price  of 
nine  thousand  five  hundred  dollars,  of  which 
five  hundred  dollars  had  been  paid,  prior 
to  the  signing  thereof."  Here  we  have  the 
speclfled  number  of  feet  with  the  qualifica- 
tion of  "more  or  less,"  to  show  that  a  cer- 
tain and  definite  quantity  did  not  enter  Into 
the  contract  of  sale.  In  Jenkins  v.  Bolglano, 
B3  Md.  407,  It  la  said:  "In  Maryland  the 
law  is  well  settled  that,  where  quantity 
does  not  enter  into  the  essence  of  the  con- 
tract in  the  absence  of  fraud  or  mls- 
representatloa  the  purchaser  Is  not  entitled 
to  abatement"  In  that  case  the  qualifying 
words  "more  or  less"  were  used.  Chancellor 
Kent  4  Kent,  467,  thus  lays  down  the  rule. 
Whenever  it  appears  by  definite  boundaries 
or  by  words  of  qualification,  as  "more  or 
less,"  or  as  containing  by  estimation  or  the 
like,  that  the  statement  of  the  quantity  of 
acres  in  the  deed  is  mere  matter  of  descrip- 
tion or  not  of  the  essence  of  the  contract 
the  buyer  takes  the  risk  of  the  quantity,  If 
there  be  no  intermixture  of  fraud  in  the 
case.  This  rule  has  been  followed  by  this 
court  In  a  number  of  cases.  Hall  t.  May- 
hew,  15  Md.  668;  Slothower  v.  Gordon,  23 
Md.  1 ;  Tyson  v.  Hardesty,  29  Md.  305.  The 
cases  of  Marbury  v.  Stonestreet,  1  Md.  152, 
and  Kent  v.  Carcaud,  17  Md.  298,  cited  and 
relied  upon  by  the  appellants,  are  entirely 
unlike  this  and  rest  upon  a  dissimilar  state 
of  facts.  The  property  here  was  sold  by 
Mr.  Numsen,  as  agent  for  the  appellees,  for 
a  definite  price,  the  sum  of  |9,500,  and  the 
effect  of  an  abatement  in  the  price  would 
be  that  the  vendees  would  receive  only 
17,000  for  the  lot  Instead  of  the  amount 
they  had  agreed  to  take  for  it  And  this. 
In  the  face  of  the  testimony  on  the  part  of 
the  appellants  and  the  statement  in  their 
brief  that  while  Insisting  on  their  right  to 
an  abatement,  are  ready  and  willing  to  take 
the  lot  even  If  the  court  should  decree  that 
they  are  not  entitled  to  an  abatement 

There  is  no  fraud  alleged  or  proven  in  the 
case,  and,  having  carefully  examined  the 
testimony,  we  are  of  the  opinion  that  the 
appellants  have  failed  to  establish  by  clear 
and  satisfactory  proof  that  they  are  entitled 
to  the  relief  prayed  by  the  bill. 

We  have  considered  all  the  questions  rais- 
ed by  the  record  necessary  to  a  decision  of 
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the  case,  and,  finding  no  error  In  the  decree 
appealed  against,  it  will  be  affirmed. 
Decree  affirmed,  with  costs. 


ANNAPOIilS,  W.  &  B.  BY.  CX).  v.  STATEJ,  to 

Use  of  HICKOX. 
(Coart  of  Appeals  of  Maryland.    Dec.  21,  1906.) 

1.  UaILBOADS— ACCIDKNT  AT  CBOSSIHO— PBI- 
VATB  GbOSSINGS  —  CONTBIBDTOBY  NkQU- 
OENCB. 

Decedent,  who  was  killed  at  a  private 
crossing,  knew  the  rei^ular  hours  for  running 
the  trams.  Upon  turning  into  the  private  way 
he  stopped,  looked,  and  listened  at  a  point 
about  35  or  40  feet  from  the  track,  but  where 
his  view  was  obstructed  by  a  pile  of  cross-ties. 
After  driving  past  the  cross-ties,  and  .about 
15  feet  from  the  track,  decedent  could  have  seen 
down  the  track  for  a  distance  variously  esti- 
mated from  200  to  300  yards;  but,  without 
again  stopping  or  looking  tarCher,  he  attempted 
to  cross  the  track  at  a  gallop.  There  was  evi- 
dence that  it  was  customary  for  all  trains  to 
blow  a  whistle  for  the  crossing,  and  that  it 
was  not  done  the  morning  of  the  accident. 
Held,  that  deceased  was  guilty  of  contributory 
negligence,  notwithstanding  a  failure  of  the 
railway  company  to  sound  the  whistle. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼ol.  41,  Railroads,  H  1043-1OT4.1 

2.  Same— NEOLiGEnoB— Evidence. 

The  failure  of  a  railway  company  to  give 
the  usual  signal  upon  approaching  a  station 
on  its  road  about  1,700  or  1,800  feet  from  a 
private  crossing,  where,  had  the  signal  been 
given,  it  might  have  been  heard,  is  not  evi- 
dence of  negligence  in  an  action  to  recover  dam- 
ages for  an  injnry  inflicted  at  such  private 
crossing;  the  railway  company  being  under  no 
obligation  to  give  a  signal  at  private  crossings. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  S  994.] 

3.  Infants  —  Actions  —  IwrAKT  PLAiNiinr  — 
Costs. 

Although  it  is  too  late  after  verdict  to  make 
the  objection  that  an  action  brought  in  the 
name  of  the  state,  to  the  use  of  the  party  in- 
jured, for  damages  by  reason  of  the  deaui  of 
a  parent,  should  have  been  brought  by  the  next 
friend  of  the  infant  plaintiff,  yet,  where  a  Judg- 
ment for  plaintiff  is  reversed  on  appeal,  costs 
cannot  be  entered  against  the  infant  nor  against 
the  state. 

Appeal  from  Circuit  Court,  Anne  Arundel 
County;  Jas.  Bevell  and  Wm.  H.  Thomas, 
Judges. 

Action  by  the  state,  to  the  use  of  Clara  E. 
Hlckox  and  another,  against  the  Annapolis, 
Washington  &  Baltimore  Ballway  Company. 
From  a  judgment  for  plaintiff  Clara  E.  Hick- 
ox,  defendant  appeals.  Reversed,  without 
awarding  a  new  trial. 

Argued  before  McSHERRT,  C.  J.,  and 
BOYD.  PEABCB,  SCHMUCKER,  JONES,  and 
BUBKE,  JJ. 

Jesse  Slingluff,  for  appellant  A.  T.  Brady, 
for  appellee. 

BOYD,  J.  This  Is  an  appeal  from  a  judg- 
ment against  the  appellant  for  damages  sus- 
tained by  one  of  the  equitable  plaintiffs  by 
reason  of  the  death  of  her  father,  Clayton  B. 
Hickox,  alleged  to  have  been  caused  by  the 
negligence  of  the  agents  of  the  railroad  com- 


pany. The  suit  was  brought  for  the  use 
of  Mr&  Oould  and  Clara  E.  HldLOZ,  children 
of  the  deceased;  but  the  jury  was  Instructed 
that  there  could  be  no  recovery  by  Mrs.  Oould, 
and  the  only  damages  assessed  were  in  favor 
of  the  other  daughter,  who  was  under  age  at 
the  time  of  the  death  of  her  father.  Mr. 
Hickox  was  killed  on  a  private  crossing  lead- 
ing to  his  home,  several  hundred  yards  west 
of  Camp  Parole,  a  station  on  the  railroad. 
Other  questions  were  presented  by  the  pray- 
ers, but,  in  view  of  the  conclnsion  we  have 
reached.  It  will  only  be  necessary  to  consider 
that  of  the  contributory  negligence  of  the  de- 
ceased. 

Mr.  Hickox's  residence  was  700  or  800  feet 
from  the  railroad,  and  he  was  familiar  with 
the  running  of  the  trains  on  It  His  farm 
was  about  2  miles  from  Annapolis,  and  he 
had  driven  his  son-in-law  there,  and  bad  gone 
after  him  in  the  evening,  nearly  every  day 
for  three  months  before  the  accident.  With 
the  exception  of  a  short  time,  he  had  lived  on 
that  farm  a  number  of  years.  He  was  injured 
on  December  30,  1904,  and  died  In  a  short 
time.  He  was  driving  from  Annapolis  when 
the  accident  occurred,  and  was  struck  by  a 
regular  passenger  train  which  left  there  at 
8:43  a.  m.  His  son-in-law  testified  that  he 
•Vas  killed  at  about  8:45  In  the  morning." 
referring  doubtless  to  the  time  of  the  acci- 
dent, and  the  evidence  of  the  trainmen  shows 
that  It  was  running  on  schedule  time.  The 
county  road  runs  close  to  and  parallel  with 
the  railroad  near  Camp  Parole,  and  is  about 
86  or  40  feet  from  it  where  the  private  road.  . 
leading  to  the  Hickox  place,  leaves  It.  The 
only  witness  to  the  accident,  excepting  the 
engineer,  was  a  colored  girl  named  Lulu 
Queen,  who  was  going  from  Mr.  Hlckox'8 
place  in  the  direction  of  the  railroad.  She 
testified  that:  "Just  as  he  left  the  county 
road,  be  stopped  and  looked  out — looked  up 
and  down."  On  cross-examination  she  said: 
"Just  as  he  turned  in,  he  stopped,  looked, 
and  listened."  When  asked  whether  he  did 
so  when  he  got  to  the  track,  she  said,  "No, 
sir;  he  didn't  do  It  when  he  got  to  the  tra<^." 
And  she  repeated  several  times  that  It  was 
"at  the  Instant"  he  turned  in  the  road  he 
stopped  and  looked.  The  engineer  said:  "The 
first  I  saw  was  a  team  coming  across  with  a 
horse,  and  I  looked  round  and  saw  the  horse 
galloping  across  the  track.  I  reached  in  and 
grabbed  the  air,  but  it  struck  the  buggy  be- 
tween the  two  wheels."  He  also  testified  that 
he  was  about  15  or  20  yards  away  when  he 
first  saw  the  horse,  and  that  he  did  every- 
thing be  could  to  avoid  the  accident  From 
the  point  where  Mr.  Hickox  turned  Into  the 
private  road,  be  could  ordinarily  have  seen 
down  the  railroad  some  distance,  in  tbe  direc- 
tion of  Annapolis ;  but  the  plaintifTs  evidence 
was  to  the  effect  that  there  was  a  number  of 
cross-ties  piled  between  the  county  road  and 
the  railroad,  which  obstructed  his  view.  Aft- 
er passing  the  cross-ties,  and  before  getthig  on 
the  railroad,  he  could  have  seen  at  least  as 
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far  as  Gamp  Parole  Station,  wbldi  was  vari- 
ously stated  by  tbe  witnesses  to  be  200  or  300 
yards;  but  the  superintendent  of  tbe  com- 
pany testified  that  it  was  1080  feet  from  the 
station  to  tbe  private  crossing,  by  actual 
measurement  Tbe  train  was  not  scheduled 
to  stop  at  Camp  Parole,  and  did  not  that 
morning — only  stopping  there  to  let  passot- 
gers  off  who  had  by  mistake  taken  it,  and 
it  was  running  35  or  more  miles  an  hour. 
There  was  testimony  on  the  part  of  the  plain- 
tiffs tending  to  show  that  it  was  customary 
for  all  trains  to  blow  a  whistle  at  tbe  cross- 
ing, and  that  It  was  not  done  the  morning 
of  the  accident.  That  was  denied  by  the  wit- 
nesses for  the  defendant;  several  engineers 
and  conductors  and  the  superintendent  testi- 
fying that  no  such  signal  was  ever  given  for 
the  crossing,  but  stating  that  the  whistle  was 
alwaya  blown  for  Camp  Parole  Station, 
whether  the  train  was  to  stop  there  or  not 
It  la  altogether  probable,  therefore,  that 
the  witnesses  who  were  in  the  habit  of  bearing 
the  whistle  for  Camp  Parole  supposed  It  was 
for  the  crossing.  Indeed,  that  might  be  said 
to  have  been  conclusively  shown,  when  tbe 
evidence  Is  critically  examined.  Mr.  Hardes- 
ty,  a  witness  for  the  plaintiff,  who  lived 
about  200  yards  east  of  the  station,  said  It 
was  the  custom  of  the  railroad  company  in 
passing  his  place  to  blow  a  whistle.  There 
la  no  whistling  post  between  that  point  and 
the  Hickox  crossing,  and  tbe  defendant's 
witnesses  show  that  it  was  customary  to 
blow  the  whistle  for  Camp  Parole  somewhere 
about  that  point  The  conductor  testified  that 
the  engineer  running  the  engine  which  struck 
Mr.  Hlckox  usually  blew  300  or  400  yards 
east  of  tbe  station,  and  tbe  engineer  who 
was  called  by  both  sides  testified  that  he 
blew  the  whistle  that  morning  about  800 
yards  from  the  station.  It  would  be  difficult 
to  reach  any  other  conclusion  from  the  evi- 
dence than  that  the  custom  was  only  to  blow 
tbe  whistle  for  the  station,  and  tbe  state- 
ments of  the  witnesses  for  tbe  plaintiff  that 
it  was  customary  to  blow  "for  tbe  station 
and  this  crossing"  does  not  necessarily  mean 
that  it  was  the  custom  to  blow  twice.  As 
tbe  railroad  company  was  under  no  obliga- 
tion to  give  that  signal  for  private  crossings 
(Pnmphrey'B  Case,  72  Sfd.  85,  19  AU.  8),  the 
omission  to  blow  the  whistle  for  the  station 
would  not  have  been  evidence  of  negligence. 
Tbe  accustomed  places  to  sound  the  whistle 
for  tbe  station  were  at  least  1,700  or  1,800 
feet  from  the  crossing,  and  the  case  of  Pblla. 
&  Balto.  R.  B.  Co.  V.  Holden,  93  Md.  417, 
49  AtL  625,  would  be  conclusive  of  that  ques- 
tion; tbe  only  difference  between  the  cases 
being  that  in  the  latter  the  whistling  post  was 
distant  nearly  2,000  feet  from  the  point  of 
tbe  accident,  while  in  this  case  the  whistle 
was  usually  blown  1,700  or  1,800  feet  from 
tbe  crossing.  It  was  there  held  that  "the 
failure  of  a  railroad  company  to  give  the  re- 
quired signal  at  a  public  road  crossing  about 
2,000  feet  distant  from  a  private  crossing  is 


not  evidence  of  negligence,  In  an  action  by  a 
party  to  recover  damages  for  an  injury  in- 
flicted at  such  private  crossing,  where  tbe 
company  is  under  no  obligation  to  give  a 
signal." 

But  without  determining  that  it  would  be 
evidence  of  negligence  on  tbe  part  of  the  de- 
fendant if  we  assume  that  some  of  the  wit- 
nesses of  the  plaintiff  did  mean  to  say  that 
another  such  signal  was  usually  given  be- 
tween the  station  and  the  private  crossing, 
the  failure  to  give  it  on  this  occasion.  If  that 
be  also  conceded,  could  not  relieve  the  plain- 
tiff from  the  contributory  negligence  of  tbe 
deceased.  Tbe  engineer  and  fireman  both 
testified  that  tbe  latter  was  ringing  the  bell 
as  he  passed  the  station,  and  that  is  not  in 
terms  denied  by  the  plaintiff's  witnesses.  Al- 
though some  of  them  testified  that  they  did 
not  hear  any  signal,  they  were  not  asked  as  to 
a  bell,  and  Invariably  spoke  of  tbe  whistle, 
excepting  one  who  said  he  heard  no  bell,  but 
he  was  then  speaking  of  the  crossing.  But 
regardless  of  that  there  was  no  evidence 
whatever  to  show  that  Mr.  Hlckox  was  misled 
by  the  failure  of  the  engineer  to  blow  tbe 
whistle.  Indeed  there  was  not  a  ptirticle  of 
evidence  to  show  where  the  whistle  was  usu- 
ally sounded,  if  it  ever  was,  between  the  sta- 
tion and  the  crossing.  It  Is  difficult  to  un- 
derstand bow  any  one  who  was  not  deaf  (and 
there  is  nothing  to  show  that  tbe  deceased 
was)  could  have  failed  to  hear  tbe  train  run- 
ning 35  or  40  miles  an  hour,  at  such  a  place, 
if  he  had  listened.  His  familiarity  with  tbe 
road  was  such  as  to  require  us  to  Impute  to 
blm  knowledge  of  the  fact  that  a  train  was 
about  due.  His  daughter,  who  was  then  sick 
in  bed  at  bis  house,  was  familiar  with  that 
train,  and  any  one  living  as  near  the  rail- 
road as  he  did,  and  especially  one  accustomed 
to  cross  the  track  as  frequently  as  he  did, 
must  have  known  it  was  due.  Indeed,  the 
plaintiffs  matnly  relied  on  the  failure  of  the 
company's  agents  to  sound  the  whistle,  which 
they  claimed  was  customary,  as  evidence  of 
negligence,  and,  unless  the  deceased  was 
aware  of  the  time  the  train  was  due,  the 
plaintiffs  could  not  contend  he  was  misled 
by  the  absence  of  the  usual  signal,  and  there 
could  be  no  other  possible  ground  upon  which 
such  evidence  was  relevant,  for,  as  we  have 
seen,  the  company  was  under  no  obligation 
to  give  signals  at  that  crossing.  If  he  could 
see  down  the  trac^  from  the  point  where  be 
"stopped,  looked,  and  listened,"  and  did  not 
see  or  hear  tbe  train.  It  must  have  been  be- 
cause there  was  no  train  close  enough  to  be 
seen  or  heard,  and,  if  by  reason  of  tbe  ob- 
struction of  the  cross-ties  he  could  not  see 
down  the  track,  be  was  required  to  exercise 
care  when  be  got  nearer  the  track,  where  he 
could  see  and  certainly  could  have  heard  the 
train  coming,  if  he  was  listening,  for  it  is 
no  excuse  for  one  not  to  stop,  look,  and  listen 
when  be  Is  near  the  track,  because  he  did  so 
further  away,  at  a  point  where  he  could  not 
see,  if  he  looked,  and  according  to  the  plain- 
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tllTa  contention  conid  not  bear,  If  he  listened. 
If  Ills  view  was  obstructed,  and  the  sound  in- 
terfered wltb,  It  made  It  all  tbe  more  Im- 
portant for  him  to  stop  again.  Tbere  was 
no  diflScuIty  In  seeing  down  the  road  to  Camp 
Parole  Station,  after  he  reached  a  point 
atftjut  IB  feet  from  tbe  track.  The  witnesses 
differ  somewhat  as  to  that  distance,  between 
the  track  and  the  pile  of  cross-ties,  but  the 
lowest  put  it  at  10  or  12  feet,  and  one  as  high 
as  25  feet  Lulu  Queen,  the  witness  to  the 
accident,  said  tbe  cross-ties  were  5  or  6 
yards  from  tbe  track.  Even  If  they  were  only 
10  or  12  feet  away,  If  ap  to  that  point  they 
obstructed  the  view  from  the  private  road,  it 
was  the  duty  of  the  deceased  to  again  stop, 
look,  and  listen  for  the  train,  wblcb  be  bad 
renson  to  expect 

In  Hattcber  v.  McDermot,  103  Md.  — » 
63  Atl.  214,  we  held  that  tbe  plaintiff  was 
guilty  of  contributory  negligence  for  crossing 
an  electric  railway  on  a  public  crossing  with- 
out having  again  stopped,  looked,  and  listen- 
ed for  a  car,  after  he  left  a  point  about  130 
feet  distant  from  tbe  crossing,  where  be  did 
stop,  look,  and  listen,  but  where  bis  view 
was  obstructed  to  some  extent.  In  Meldllng 
V.  United  Ry.  Co.,  9T  Md.  76,  B4  Atl.  612, 
we  quoted  wltb  approval  from  Keenan's 
Case,  202  Pa.  107,  51  Atl.  742,  58  L.  R.  A. 
217,  where  It  was  held  to  be  the  duty  of  tbe 
plaintiff  "to  continue  to  look  until  the  track 
Is  reached,"  and  that  court  said,  in  speaking 
of  the  contributory  negligence  of  the  plain- 
tiff In  walking  his  horse  across  the  track 
without  again  looking  for  a  car,  after  bar- 
ing looked  at  a  point  35  feet  from  tbe  track: 
"But  his  misfortune  is  that  be  was  careful 
but  for  an  instant  when  he  should  have 
continued  to  be  watchful  until  the  track — 
the  real  point  of  danger — ^was  reached." 
This  court  has  over  and  over  again  said  that 
if  tbe  view  be  obstructed.  It  Is  the  duty  of 
tbe  traveler  to  stop,  look,  and  listen  before 
Attempting  to  cross.  Price's  Case,  87  Md. 
188.  39  Atl.  610;  Watson's  Case,  91  Md.  35S, 
46  Atl.  996;  Holden's  Case,  93  Md.  417,  49 
Atl.  625;  Manfuso'a  Case,  102  Md.  257,  62 
Atl.  754;  and  many  others  cited  in  them.  It 
bad  held  in  a  number  of  cases  that  it  was 
the  duty  of  a  person  about  to  cross  the 
track  of  a  railroad  to  "look  and  listen"  for 
approaching  trains,  but  this  court  did  not  In 
the  earlier  cases  adopt  tbe  view  that  It  was 
his  duty  to  stop,  look,  and  listen.  That  doc- 
trine was,  however,  finally  adopted  In  a 
case  where  "the  track  In  both  directions  is 
not  fully  in  view  in  tbe  immediate  approach 
to  tbe  point  of  intersection  of  the  road;" 
and  it  was  held  that  in  sucb  case  "due  care 
would  require  that  the  party  wishing  to  cross 
the  railroad  track  should  stop,  look,  and 
listen  before  attempting  to  cross."  Hoge- 
land's  Case,  66  Md.  149,  7  Atl.  105,  59  Am. 
Rep.  159.  It  was  said  in  that  case  that 
sucb  rule  was  necessary  for  tbe  safety  of 
persons  on  the  trains,  as  well  aa  for  those 


traveling  on  the  public  roads,  and  that  it 
ought  not  to  be  relaxed. 

In  this  case  tbe  deceased  neglected  such 
precautions  as  tbe  law  required  of  blm,  and 
It  should  have  been  withdrawn  from  tbe 
jury  on  that  ground,  even  if  it  be  conceded 
that  tbere  was  negligence  on  tbe  part  of  the 
defendant  which  it  would  be  difficult  to  do. 
He  undoubtedly  had  tbe  opportunity  to  ascer- 
tain tbe  approach  of  tbe  train  before  going 
upon  tbe  track,  and.  If  tbe  evidence  on  tbe 
part  of  tbe  plaintiff  is  correct  that  his  view 
was  obstructed  when  he  turned  into  the 
private  road,  tbere  was  all  the  more  necessity 
for  caution  before  putting  himself  in  tbe  way 
of  the  train,  for,  as  was  said  of  tbe  plaintiff 
In  Holden's  Case,  supra,  the  deceased  "was 
perfectly  familiar  with  tbe  crossing,  and 
knew  or  should  have  known  tlie  regular 
hours  for  running  the  trains."  The  engineer 
said  that  the  horse  was  galloping  across 
tbe  track.  That  is  not  contradicted,  and 
probably  explains  the  cnfortunate  occur- 
rence. It  so  often  happens  that  persons  In 
vehicles  assume  they  can  cross  a  track  of  a 
railroad  before  an  approaching  train  reaches 
tbe  crossing,  and  take  tbe  risk.  Mr.  Hlc- 
kox  probably  miscalculated  tbe  speed  of  tbe 
train,  or  relied  too  much  on  that  of  bis 
horse,  but,  however  that  may  be,  It  seems 
clear  to  us  that  It  was  tbe  duty  of  the 
court  under  the  authorities  we  have  cited, 
and  many  others  that  could  be  cited  to  the 
same  effect  to  have  granted  the  prayer  offer- 
ed by  the  defradant  denying  the  right  of  tbe 
plaintiff  to  recover,  on  the  ground  of  the  con- 
tributory negligence  of  the  deceased.  Having 
reached  that  conclusion,  it  would  be  useless 
to  discuss  other  questions. 

We  do  not  And  from  tbe  record  that  the 
Infant  sued  by  her  next  friend,  tmi^  al- 
though It  Is  too  late  after  verdict  to  make 
the  objection  that  the  name  of  the  prochcin 
ami  should  have  been  Inserted  (Albert  v. 
State,  66  Md.  325,  7  Atl.  697,  59  Am.  Rep. 
159),  a  Judgment  cannot  be  entered  for 
costs  against  tbe  Infant  and,  of  course,  can- 
not be  against  the  State.  She  cannot  recover 
costs  from  tbe  appellant;  but  as  a  next 
friend  should  have  been  named  to  secure 
costs,  we  will  only  reverse  tbe  Judgment 
without  entering  Judgment  for  costs  in  this 
court. 

Judgment  reversed,  without  awarding  a 
new  trlaL 


YOUNG  V.  LEMIEUX.* 

(Supreme  Court  of  Errors  of  Connecticut    Jan. 
16,  1907.) 

1.  Appeai/— Piling  of  Appbait-Time. 

Under  Pub.  Acts  1905,  p.  261,  c.  24,  pro- 
viding that  all  proceedings  to  make  or  complete 
the  record  on  appeal  shall  be  suspended  during 
the  months  of  July  and  August,  where  findings 
of  facts  for  an  appeal  were  filed  and  notice 
friven  in  July,  a  filing  of  the  appeal  more  than 
10  days  after  such  notice  waa  sufiScient. 

'For  dissenting  opinion,  see  6a  Atl.  GOO. 
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2.  Sahx. 

i-v.b.  Acta  190n,  p.  264,  e.  24,  providing 
that  all  pioceedings  to  complete  the  record  on 
appeal  shall  be  suspended  durinK  the  months  of 
Jnly  and  August,  does  not  prevent  court  or 
counsel  from  filing  the  necessary  papers  to  make 
or  complete  the  record  on  appeal  during  such 
months  to  become  operative  oa  the  expiration 
of  such  period. 

3.  Kraudutlent  Conveyances  —  Sale  of 
Stock  in   Tbadb— Notick  of  Intention — 

STATTJTEa. 

Where  one  conducted  a  drug  store  as  a 
business,  separate  and  independent  from  a  gen- 
eral store  conducted  by  him,  a  sale  of  the  drug 
stock  and  business  was  within  Gen.  St.  1902,  j 
4K>;S.  as  amended  by  Pub.  Acta  1903.  p.  49,  c. 
72,  and  section  4869,  malring  a  sale  of  his 
entire  stock  by  a  retailer  void  unless  a  notice 
of  intention  to  make  such  sale  be  executed  and 
recorded  as  provided  by  the  statute. 

4.  CoNsriTTmoNAt  ikw  — Due  Pbocebs  of 
tiAW— Pepbivatioh  of  Pbopebtt— Saix  of 
Stock  jn  Trade. 

Gen.  St.  1902,  i  4868.  as  amended  by  Acts 
1903.  p.  49.  c.  72.  provides  that  no  person  mak- 
ing it  his  business  to  buy  commodities  and  sell 
the  same  in  small  quantities  shall  at  a  single 
transaction  sell  the  whole  or  a  large  part  of 
his  stock  in  trade  unless  he  shall,  not  less 
than  seven  days  prior  to  the  sale,  cause  to  be 
recorded  in  the  town  a  notice  of  his  intention 
to  make  such  sale,  and  section  4869  provides 
that  sales  made  without  such  formalities  shall 
be  void  aa  against  creditors  of  the  vendor.  Held, 
that  the  provisions  are  not  invalid  as  author- 
ising a  deprivation  of  property  without  due 
process  of  law. 
6.  Fraudulent  Conveyances— Transfer  of 

Stock  in  Trade— Additions  to  Stock. 
Wliere  a  sale  of  a  stock  of  goods  was  void 
as  against  creditors,  the  seller's  trustee  in  bank- 
ruptcy was  entitled  to  recover  goods  placed  in 
stock  by  the  purchaser  after  the  purchase,  where 
it  appeared  that  they  merely  replaced  goods 
which  had  been  sold  since  the  purchase,  and 
that  the  goods  in  question  were  purchased  with 
the  avails  of  such  sales. 

[Em.  Note.^For  cases  in  point,  see  Cent.  Dig. 
vol.  24.  Fraudulent  Conveyances.  U  fi66,  567.] 

Hamersley,  J.,  dissenting. 

Appeal  from  Superior  Conrt,  New  London 
County;  Edwin  B.  Oager,  Judge. 

Snit  by  James  M.  Young,  as  trustee  in 
bankruptcy  of  P.  E.  Hendrlck,  against  ;fosepb 
A.  Lemieux.  'From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.  A  demurrer  to 
plaintiff's  plea  in  abatement  of  the  appeal 
was  sustained  and  the  Judgment  affirmed. 

John  J.  Phelan,  for  appellant.  Donald  O. 
Perkins  and  Jeremiah  J.  Desmond,  for  appel- 
lee. 


HALL,  J.  The  plaintiff  is  the  trustee  of 
the  estate  of  P.  R  Hendrick,  who  was  adjudi- 
cated a  banlcrupt  upon  the  petition  of  sundry 
creditors,  dated  September  19,  1904.  On  and 
for  some  years  prior  to  August  31,  1904,  said 
Hendrick  conducted  personally  in  bis  own 
name  and  In  his  building  in  Taftville,  in  this 
state,  a  retail  general  store  and  meat  market, 
and  at  the  same  time,  in  a  store  hired  by 
him  on  the  opposite  side  of  the  street,  carried 
on  a  separate  and  independent  retail  drug 
business  under  the  name  of  the  "Taftville 
Drug  Company,"  which  was  managed  by  a 
licensed  dmgglst  employed  by  bim.    The  val- 


ue of  the  stock  in  the  general  store  was  about 
$2,000,  and  of  the  stock,  fixtures,  and  soda 
fountain  in  the  drug  store,  about  $3,500. 
There  was  no  evidence  at  the  trial  of  the 
separate  value  of  the  stock,  fixtures,  and 
soda  fountain.  On  August  31,  1904,  said 
Hendrick,  at  a  single  transaction,  and  not 
in  the  regular  course  of  business,  and  without 
any  written  bill  of  sale,  and  without  having 
caused  to  be  recorded  the  notice  of  his  In- 
tention to  make  such  sale  required  by  chap- 
ter 72,  p.  49,  of  the  Public  Acts  of  1903. 
sold  and  delivered  to  the  defendant  said 
drug  store  and  the  whole  of  his  stock,  fix- 
tures, and  soda  fountain  therein  for  the  price 
of  $3,500,  receiving  therefor  from  the  de- 
fendant $50  In  cash,  a  small  Indorsed  check, 
one  note  for  $2,000  payable  In  five  days,  and 
one  for  $1,400  payable  in  seven  days,  both 
being  signed  by  the  defendant  as  agent.  It 
was  nnderstood  between  Hendrick  and  the 
defendant  that  payment  of  said  notes  would 
not  be  demanded  before  January  1,  1905. 
The  defendant  has  never  paid  said  notes, 
and  it  did  not  appear  at  the  trial  that  pay- 
ment thereof  had  ever  been  demanded.  The 
defendant  had  l)een  managing  said  drug  busi- 
ness, as  a  clerk  for  Hendrick,  for  two  months 
before  such  sale,  with  the  expectation  of 
eventually  buying  It  He  had  no  property, 
had  previously  failed  In  business,  and  was 
owing  debts  on  account  thereof,  and  for  that 
reason  signed  said  notes  as  agent  After 
such  purchase,  the  defendant  continued  to 
conduct  said  drug  business,  purchasing  goods 
in  small  amounts  from  time  to  time  from 
the  receipts  of  the  business  to  keep  up  the 
stock,  and  drawing  from  the  receipts  about 
$16  a  week  for  his  living  expenses  until  the 
goods  were  replevlned  by  the  plaintiff  In  Jan- 
uary, 1905.  At  the  time  of  said  sale,  Hen- 
drick was  largely  Indebted  and  was  being 
pressed  by  his  creditors,  but  he  did  not  be- 
lieve that  he  was  in  fact  Insolvent  His  gen- 
eral store  was  closed  by  attachment  on  the 
16th  of  September,  1904.  The  property  in 
the  bands  of  the  plaintiff  is  Insufficient  to 
pay  the  claims  of  Hendrlck's  creditors. 

The  trial  conrt  held  that  the  sale  to  the 
defendant  was  not  made  to  hinder  or  de- 
fraud creditors,  nor  in  contemplation  of  la- 
solvency,  but  that  It  was  void  under  chapter 
72,  page  49,  of  the  Public  Acts  of  1903,  and 
section  4869  of  the  General  Statutes  of  1902. 
and  rendered  Judgment  for  the  plaintiff.  In 
bis  reasons  of  appeal  the  defendant  claims 
that  the  trial  court  erred  In  holding,  upon 
the  facts  above  stated,  that  the  sale  of  the 
drug  business  was  a  sale  by  Hendrick  of  "the 
whole  or  a  large  part  of  his  stock  In  trade," 
within  the  meaning  of  chapter  72,  page  49, 
of  the  Public  Acts  of  1903,  and  was  void 
under  said  act  and  section  4869  of  the  Gen- 
eral Statutes  of  1902,  and  in  not  holdinj?  that 
said  act  of  1903  was  In  conflict  with  the 
state  and  federal  Constitutions.  In  this  court 
the  plaintiff  pleaded  in  abatement  of  the 
defendant's  appeal  that  the  finding  of  facta 
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for  the  appeal  was  filed  and  notice  thereof 
given  to  the  defendant  on  July  26,  1906,  and 
that  tiie  appeal  was  not  filed  until  Aagust 
11,  1906,  and  not  within  10  days  after  sncb 
notice  of  the  filing  of  the  finding.  To  this 
plea  the  defendant  demurred  upon  the  ground 
that  he  was  not  required  to  file  his  appeal 
within  10  days  after  July  26th,  since  chapter 
24,  page  264,  of  the  Public  Acts  of  1905  pro- 
vides that  "all  proceedings  to  make  or  com- 
plete the  record  on  such  appeal  shall  be 
snspoided  during  the  months  of  July  and  Au- 
gust" 

The  plea  In  abatement  Is  hisufflclent  The 
appeal  was  filed  In  time.  The  filing  of  the 
finding  in  July  and  of  the  appeal  in  August 
were  effective,  notwithstanding  the  provision 
that  all  proceedings  should  be  suspended  dur- 
ing those  months.  That  provision  was  not 
intended  to  prevent  either  court  or  counsel 
from  filing  the  necessary  papers  to  make  or 
complete  the  record  on  the  appeal,  during  the 
months  of  July  and  August,  to  become  oper- 
ative upon  the  expiration  of  that  period. 

As  the  drug  store  was  not  conducted  as  a- 
part  of  the  business  of  the  general  store,  but 
as  a  s^arate  and  Independent  business,  car- 
ried OD  in  another  building,  and  under  an- 
other name,  the  decision  of  the  trial  court 
that  the  sale  was  within  the  statute  is  dear- 
ly sustainable  upon  the  ground  that  It  was 
a  sale  of  Hendrlck's  whole  stock  in  trade  In 
an  Independent  business.  Section  4868  as 
amended  by  chapter  72  of  the  Public  Acts 
of  190S  is  not  invalid  as  conflicting  with 
either  the  federal  or  state  Constitution.  In 
1901  an  act  entitled  "An  act  concerning  sales 
of  personal  property"  was  passed,  which  pro- 
vided, in  effect,  and  as  afterward  stated  in 
section  4868  of  the  General  Statutes,  that 
any  sale  by  such  dealer,  at  a  single  transac- 
tion, and  not  in  the  regular  course  of  busi- 
ness, of  the  whole  or  a  large  part  of  his 
sto<^  in  trade,  should  be  in  writing,  descrilH 
Ing  the  property  sold,  and  ail  the  conditions 
of  the  sale^  acknowledged  before  competent 
authority,  and  recorded  within  one  day  after 
the  sale  in  the  town  clerk's  office  where  the 
vendor  has  his  place  of  business,  and,  as 
afterward  stated  In  section  4869  of  the 
General  Statutes,  that  such  sales  made  with- 
out these  formalities  should  be  void  as 
against  the  creditors  of  the  vendor  at  the 
time  of  the  saia  Pub.  Acts  1901,  p.  1856,  c 
161.  In  1903  the  act  was  passed  entitled 
"An  act  concerning  the  transferring  of  a 
person's  business,"  which  was  in  force  at 
the  time  the  sale  in  question  was  made,  and 
which  reads  as  follows:  "Section  4868  of 
the  General  Statutes  Is  hereby  amended  to 
read  as  follows:  No  person  who  makes  it 
his  business  to  buy  commodities  and  sell  the 
same  in  small  quantities  for  the  purpose  of 
making  a  profit,  shall,  at  a  single  transaction 
and  not  in  the  regular  course  of  business, 
sell,  assign,  or  deliver  the  whole,  or  a  large 
part  of  bis  stock  in  trade  unless  he  shall 


not  less  than  sevai  days  previous  to  such 
sale,  assignment  or  delivery,  cause  to  be 
recorded  in  the  town  clerk's  ofllce  in  the 
town  In  which  such  vendor  conducts  his 
said  business,  a  notice  of  his  Intention  to 
make  such  sale,  assignment  or  delivery, 
which  notice  shall  be  In  writing  describing  in 
general  terms  the  property  to  be  so  sold,  as- 
signed and  delivered,  and  all  conditions  of 
such  sale,  assignment  or  delivery,  and  the 
parties  thereto."  Pub.  Acts  1903,  p.  48,  e. 
72.  Bald  act  neither  repealed  nor  changed 
section  4869  of  the  General  Statutes  of  1902. 
In  1905  section  4868  of  the  General  Statutes 
was  further  amended  so  that  instead  of  ab- 
solutely prohibiting  such  sales  without  such 
notice,  as  the  language«>f  that  section  did, 
it  should  only  render  them  void  as  against 
the  vendor's  creditors.  Pub.  Acts  1905,  p. 
408,  c.  211.  In  State  v.  Reynolds,  77  Conn. 
lBl-134,  58  Atl.  755,  In  sustaining,  as  a  valid 
exercise  of  the  police  power  of  the  state, 
section  1358  of  the  General  Statutes  of  1902, 
prohibiting  any  i>er8on  from  exposing  for 
sale  from  any  wagon  or  temporary  stand  any 
article  of  provisions  within  one  mile  from 
the  fair  ground  of  any  incorporated  society, 
we  expressly  approved  of  the  language  of  the 
courts  of  other  Jurisdictions  describing  tbe 
police  power  of  the  state  as  extending  "be- 
yond the  protection  of  health,  peace,  morals, 
education  and  good  order,"  and  as  compre- 
hending "all  those  general  laws  of  Internal 
regulation  necessary  to  secure  the  peace^  good 
order,  the  health,  and  comfort  of  society,  and 
the  regulation  and  protection  of  all  property 
in  the  state,"  and  as  the  "power  to  prescribe 
regulations  to  promote  the  health,  peace, 
morals,  education,  and  good  order  of  the 
people,  and  to  legislate  so  as  to  increase  the 
industries  of  the  state  •  •  •  and  add  to 
Its  wealth  and  prosperity" — citing  State  v. 
Harrington,  68  Vt  622-626,  35  Atl.  615,  84 
Ll  R.  »A.  100,  and  Barbler  v.  Connolly,  113 
U.  S.  27-31,  6  Sup.  Ct.  337,  28  L.  Ed.  923. 
In  Walp  V.  Mooar,  76  Conn.  516-621,  57  Atl. 
277,  we  said  of  section  4868,  as  It  read  before 
It  was  amended  in  1903,  that  It  was  not  un- 
constitutional because  It  applied  only  to 
retail  dealers,  nor  as  depriving  persons  of 
their  property  without  due  process  of  law; 
that  the  punwse  of  the  act  was  to  prevent 
fraud;  that  the  Legislature  had  the  undoubt- 
ed power  to  adopt  reasonable  measures  for 
regulating  the  sale  of  merchandise  In  this 
state  80  as  to  prevent  fraud;  and  that  the 
act  then  in  question  was  clearly  within  that 
power. 

No  citizen  has  an  absolute  right  to  sell 
his  property  either  in  such  manner  or  at 
such  time  as  he  may  choose.  Every  person 
holds  his  rights,  however  fundamental  they 
may  be,  subject  to  the  exercise  within  con- 
stitutional limits  of  that  governmental  pow- 
er vested  In  the  Legislature  of  the  state  In 
which  he  resides,  which  is  commonly  called 
the  "police  power."    Crowley  v.  Christenaen, 


Digitized  by 


(joogle 


Conn.') 


YOUNG  T.  LEMIEUX. 


439 


137  U.  S.  «6,  11  Sup.  Ct  13,  34  L.  Eid.  620. 
While  the  exercise  of  such  power  by  the 
Legislature  Is  only  to  be  justified  upon  the 
gromid  that  it  Is  for  the  public  good,  that 
its  purpose  is  the  removal  of  an  existing  evil, 
that  the  provisions  of  the  act  bear  a  reason- 
able relation  to  the  evil  sought  to  be  cured, 
and  that  they  are  snch  as  are  not  usually 
oppressive  upon  Individuals,  and  do  not  im- 
pose unnecessary  restrictions  upon  lawful 
occupations,  yet,  when  courts  are  required 
to  pass  upon  the  validity  of  such  legislation. 
It  is  to  be  remembered  that,  in  the  exercise 
of  such  police  power,  "a  large  discretion  is 
necessarily  vested  in  the  Legislature  to  deter- 
mine not  only  what  the  Interests  of  the  pub- 
lic require,  but  what  measures  are  neces- 
sary for  the  protection  of  such  Interests" 
(Lawton  v.  Steele,  152  U.  S.  133,  14  Sup.  Gt 
499,  38  Lb  Bd.  3^;  that  every  such  law  is 
not  to  be  held  void  "which  may  seem  to  the 
Judges  who  pass  upon  it  excessive  or  nnsuit- 
ed  to  its  ostensible  end,  or  based  upon  con- 
ceptions of  morality  with  which  they  dis- 
agree" (CWs  V.  Parker,  187  U.  S.  608,  23  Sup. 
Ct.  168,  47  L.  Ed.  323;  Atchison,  etc.,  R. 
Oo.  ▼.  Matthews,  174  U.  S.  96,  19  Snp.  Ct 
609.  43  L.  Ed.  009);  "that  every  presump- 
tion and  intendment  la  to  be  made  in  favor 
of  Its  validity,  and  that,  unless  It  appears 
beyond  reasonable  doubt  to  be  'a  clear 
usurpation  of  power  prohibited,'  It  must 
stand  as  a  valid  act"  (Booth  v.  Illinois,  184 
U.  S.  425,  22  Sop.  Ct  425,  46  L.  Ed.  623; 
State  V.  Main.  69  Conn.  123,  135,  37  Atl.  80, 
36  L.  R.  A.  623,  61  Am.  St  R^.  80;  State 
V.  Reynolds,  supra;  State  v.  Felngold,  77 
Conn.  828-331,  69  Ati.  211).  The  manifest 
purpose  of  the  act  in  question  Is  to  protect 
creditors  of  retail  dealers  against  a  class 
of  sales  which  are  often  fraudulent  and  oi>- 
portnnltleB  for  making  which  are  readily  af- 
forded by  the  nature  of  the  retail  business 
and  the  manner  In  which  it  is  usually  con- 
ducted. Walp  V.  Mooar,  supra.  Enactments 
to  prevent  such  fraudulent  transfers  are 
dearly  within  that  class  of  legislation  gen- 
erally denominated  "police  regulations."  In 
considering  whether,  In  passing  this  particu- 
lar act  the  Legislature  has  transcended  the 
limits  of  Its  constitutional  authority,  we  are 
to  inquire  whether  the  methods  provided  by 
the  act  for  curing  the  existing  evil  are  rea- 
sonably appropriate  for  that  purpose,  and 
whether  they  unreasonably  infringe  upon 
personal  or  property  rights.  Section  4868 
as  originally  enacted  provided  no  other  no- 
tice to  creditors  than  by  the  recording  of  the 
bill  of  sale  within  one  day  after  the  sale. 
In  enacting  the  amendment  of  1903  the  Leg- 
islature probably  believed  that  a  notice  be- 
fore the  sale  would  be  a  much  more  effectual 
means  of  enabling  creditors  to  protect  their 
rights  than  a  notice  after  the  sale  had  been 
made. 

It  may  be  that  this  act  approaches  the 
verge  of  legislative  power,  but  we  cannot 


say  that  its  requirements  as  to  the  manner 
and  time  of  giving  notice  of  the  sale  are  so 
clearly  unreasonable  or  so  unnecessarily  bur- 
densome as  to  compel  us  to  hold  that  any 
constitutional  rights  have  been  Infringed.  It 
cannot  be  said  that  snch  notice  as  creditors 
would  receive  from  the  recording  seven  days 
before  the  sale  of  a  notice  of  bis  intention  to 
sell  by  the  vendor,  would  give  them  an  un- 
necessarily long  time  to  take  steps  to  protect 
their  Interests.  Althongh,  by  the  language  of 
the  amendment  of  1903  taken  strictly,  sales 
of  the  character  there  described,  made  with- 
out the  required  notice,  are  absolutely  for- 
bidden, it  Is  apparent,  and  especially  from  the 
fact  that  section  4869  was  left  unchanged, 
that  they  were  only  Intended  to  be  voidable 
at  the  Instance  of  creditors.  It  does  not  seem 
to  us,  either  from  a  consideration  of  the  re- 
quirements themselves  of  the  act  or  of  the 
facts  of  the  case  before  us,  that  the  restric- 
tions placed  by  the  Legislature  upon  sales 
of  the  kind  In  question  are  such  as  will  cause 
such  serious  inconvenience  to  those  affected 
by  them  as  will  amount  to  any  unconstitu- 
tional deprivation  of  property.  A  retail 
dealer  who  owes  no  debts  may  lawfully  sell 
his  entire  stock  without  giving  the  required 
notice.  One  who  Is  Indebted  may  make  a 
valid  sale  without  such  notice  by  paying  his 
debts  even  after  the  sale  Is  made.  Insolvent 
and  fraudulent  vendors  are  those  who  will 
be  chiefly  affected  by  the  act  and  it  Is  for 
the  protection  of  creditors  against  sales  by 
them  of  their  entire  stock  at  a  single  trans- 
action and  not  in  the  regular  course  of 
business  tliat  its  provisions  are  aimed.  It  is, 
of  course,  possible  that  an  honest  and  solvent 
retail  dealer  might  In  consequence  of  the 
required  notice  before  the  sale,  lose  an  op- 
portunity of  selling  his  business,  or  suffer 
some  loss  from  the  delay  of  a  sale  occasioned 
by  the  giving  of  such  notice.  But  "a  possible 
application  to  extreme  cases"  is  not  the  test 
of  the  reasonableness  of  public  rules  and 
regulations.  Commonwealth  v.  Plalsted,  148 
Mass.  375,  19  N.  E.  224,  2  U  R.  A.  142,  12 
Am.  St  Rep.  566.  "The  essential  quality  of 
the  police  power  as  a  governmental  agency 
Is  that  It  imposes  upon  persons  and  property 
burdens  designed  to  promote  the  safety  and 
welfare  of  the  general  public."  Chicago,  etc, 
R.  Co.  V.  State,  47  Neb.  549-564,  66  N.  W. 
624,  41  L.  B.  A.  481,  53  Am.  St  Rep.  557. 
Statutes  Imposing  even  more  severe  restric- 
tions upon  such  sales  than  those  of  the  act 
before  us  have  been  sustained  in  other  Juris- 
dictions in  the  cases  cited  In  Walp  v.  Hooar, 
supra,  of  Squire  &  Co.  v,  Telller,  185  Mass. 
18,  69  N.  E.  312,  102  Am.  St  Rep.  322;  Mo- 
Daniels  V.  Oonnelly  Shoe  Co.,  30  Wash.  549, 
71  Pac  37,  60  L.  R.  A.  947,  94  Am.  St  Rep. 
888;  and  Neas  v.  Borches,  109  Tenn.  398,  71 
a  W.  50,  97  Am.  St  Rep.  851. 

The  fact  that  some  of  the  goods  replevlned 
were  placed  In  stock  by  the  defendant  after 
his  attempted  purchase  from  Hendrlck  does 
not  entltie  the  defendant  to  retain  them.    It 
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appears  tbitt  be  mere]/  replaced  goods  sold 
with  others  purchased  with  the  arails  of 
such  sales. 
There  is  no  error. 

BALDWIN,  PRBNTICB,  and  8HUMWAY, 
JJ.,  concur.    HAMERSLBY,  J.,  dissents. 


SCHOOL  DIST.  OF  NEPTUNE  TP.  et  al.  y. 
MANNION. 

(Oonrt  of  Errors  and  Appeals  of  New  Jersey. 
Jan.  2,  1907.) 

Makdamus— Wan  or  Ebbob— Dkcisions  Rk- 

VIEWABLK. 

The  refusal  by  the  Supreme  Court  of  a 
mandamus,  and  its  discharging  a  rule  to  show 
cause  why  mandamus  should  not  iuue,  is  not 
reviewable  on  error,  except  in  cases  covered 
by  Mandamus  Act  1903,  <  9,  whereby  the  review 
is  limited  to  cases  decided  in  the  Supreme  Court 
on  the  constitutionality  of  a  statute. 

Error  to  Supreme  Court 

Writ  of  error  by  the  school  district  of  Nep- 
tune township  and  others  to  review  the  ac- 
tion of  the  Supreme  Court  in  refusing  a  writ 
of  mandamus  against  Patrick  J.  Mannion,  as 
collector.    Writ  dismissed. 

Patterson  &  Rbome,  for  plaintiffs  in  error. 
Frank  Dnrand,  for  defendant  In  error. 

PER  CURIAM.  The  record  brought  here 
by  this  writ  of  error,  so  far  as  is  disclosed 
by  the  printed  case,  exhibits  a  rule  to  show 
cause,  Issued  out  of  the  Supreme  Court  upon 
an  affidavit  (which  is  not  printed),  a  stipula- 
tion between  the  attorneys  of  relators  and  the 
attorneys  of  reegpondent,  a  per  curiam  mem- 
orandum of  the  Supreme  Court,  and  an  or- 
der entered  thereon  discharging  the  rule, 
with  costs.  The  rule  required  respondent  to 
show  cause  why  a  mandamus  should  not  issue 
against  blm.  The  refusal  by  the  Supreme 
Court  of  a  mandamus,  and  its  discharging  a 
rule  to  show  cause  why  a  mandamus  should 
not  issue,  is  not  reviewable  on  error  (Layton 
V.  State,  28  N.  J.  Law,  575 ;  American  Trans. 
(30.  T.  N.  Y.,  S.  &  W.  R.  R.  Co.,  59  N.  J.  Law, 
166,  35  Atl.  1118;  Paterson  v.  Shields,  69  N. 
J.  Law,  426,  36  Atl.  891),  except  in  cases 
covered  by  the  amendment  to  the  mandamus 
act,  which  is  to  be  found  In  its  original  form 
in  2  Gen.  St.  p.  2002.  {  13,  and  which  is  pro- 
duced in  a  condensed  form  in  section  6  of  the 
mandamus  act  of  1903. 

Those  cases  in  which  a  review  by  writ  of 
error  is  granted  are  limited  by  the  terms  of 
the  amendment  to  cases  decided  in  the  Su- 
preme Court  upon  the  constitutionality  of 
a  statute.  The  legislation  was  thus  applied 
in  this  court  in  Cooper  v.  Springer,  65  N.  J. 
Law,  594.  48  Atl.  605.  The  printed  case  does 
not  show  the  reasons  filed  In  the  Supreme 
C!ourt,  and  we  are  therefore  unable  to  dis- 
cover whether  they  involve  the  constitutional- 
ity of  the  act.  But,  if  so^  the  per  curiam 
opinion  in  the  Supreme  Court  shows  that 
the  judgment  of  the  court  was  based  solely 


on  the  nonapplicablllty  of  the  act  relied  on 
by  the  relators  to  obtain  the  compulsory  writ 
of  mandamus. 

In  our  judgmoit;  ttiere  is  no  case  for  re- 
view, and  the  writ  of  error  most  be  dismissed. 


BAKLEY  V.  BAELEY. 

(Ciourt  of  Chancery  of  New  Jersey.     Jan.  3. 
1907.) 

DivoBOE — CusTony  of  Ohtldbbn — Modhtca- 
Tion  or  Obdeb. 

\Vhere,  in  divorce,  the  custody  of  children, 
their  ages  being,  respectively,  three  and  four 
years  old,  was  granted  the  father,  and  on  a 
petition  by  the  mother  for  restoration  of  the 
children  reasons  appeared  disqualifying  her  to 
possess  them,  nevertheless  the  order  denying  her 
petition  should  provide  that  it  should  be  without 
prejudice  to  her  right  to  apply  for  privileges 
touching  the  children,  based  on  her  future  good 
conduct. 

Suit  for  divorce  by  Louvln  Bakley  against 
Ephraim  Bakley.  Petition  by  complainant 
by  habeas  corpus  for  permanent  custody  of 
children.    Petition  denied. 

Adam  Sloan,  for  petitioner.  Scovel  & 
Boyle,  for  defendant. 

LEAMINO,  V.  a  (orally).  I  have  deter^ 
mined  in  this  case  to  deny  the  prayer  of 
the  petition  and  to  award  the  custody  of  the 
minors  to  the  defendant,  their  father.  I 
will,  however,  have  the  order  provide  that 
the  petitioner,  the  mother  of  the  children, 
may.  If  she  desires  it,  have  the  possession  of 
the  children  from  Saturday  afternoon  until 
Monday  morning,  covering  the  first  Sunday 
of  each  month.  The  custody  and  right  of 
possession  of  the  children  will  remain  in  the 
father,  but  the  courtesy  will  be  extended  to 
the  mother  to  have  the  children  with  her  at 
her  home  during  the  times  named. 

I  wish  the  order  also  to  provide  that 
the  cause  shall  be  held  open  for  the  purpose 
of  seeing  what  course  is  adopted  by  the  moth- 
er of  the  children  in  the  future.  It  is  an 
unusual  order  to  take  children  of  the  age  of 
these  minors  from  the  custody  of  their  moth- 
er, or,  as  in  this  case,  refuse  to  restore 
them  to  the  mother  on  her  application,  their 
ages  being,  respectively,  three  and  four  years 
only,  and  the  most  potent  reasons  should 
exist  showing  the  disqualifications  of  the 
mother  to  possess  the  children.  Those  rea- 
sons have  been  shown  to  exist  In  this  case, 
but  no  person  is  t)eyond  the  field  of  reforma- 
tion and  to  permanently  and  irrevocably 
deny  her  the  future  custody  or  hope  of  cus- 
tody of  her  own  children  is  to  practically 
leave  her  without  hope  In  the  future  and  to 
give  her  no  incentive  for  improvement  in 
her  conduct,  and  this  decree  Is  held  open  in 
the  hope  that  at  some  future  time  it  may  be 
possible  to  extend  to  her  rights  which  every 
court  wishes  to  extend  to  a  mother.  The  or- 
der, will,  therefore,  provide  that  It  shall  be 
without  prejudice  to  the  petitioner  applying 
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to  tbia  court  for  more  extended  priyileges 
touching  the  children  based  upon  her  future 
good  conduct 


CHAWTORD  T.  EI/INB. 
(Sapieme  Court  of  New  Jersey.    Nov.  12,  1906.) 

1.  Landlobd   and   TENAitT— Lease— Renew- 
al. 

A  clause  in  a  lease  provided  that,  should 
the  lessee  remain  in  occupation  of  premises 
after  the  expiration  of  the  lease,  it  shall  then 
be  a  continuing  yearly  lease  to  be  terminated 
by  either  party  at  the  end  of  any  period  of 
one  year  by  the  service  of  a  notice  30  days  be- 
fore the  expiration  of  any  such  year.  Beld,  that 
a  holding  over  by  the  lessee,  after  haying  given 
such  notice  of  intention  to  vacate,  would,  at 
the  option  of  the  lessor,  amount  to  a  renewal 
of  the  lease  for  an  additional  year. 

[Bd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  32,  Landlord  and  Tenant,  S8  284-289.] 

2.  Depositions— Motion  to  Strike  Question 
AND  Answeb. 

A  witness  was  examined  in  Ohio  on  in- 
terrogatories. An  interrogatory  propounded  to 
him  was  whether  he  had  received  from  the  de- 
fendant any  letter  with  relation  to  the  termina- 
tion of  the  lease,  "dated  May  28,  1904,  or 
thereabouts."  As  propounded  to  the  witness  by 
the  commissioner,  the  interrogatory  asked  him 
whether  he  had  received  from  Qie  defendant  any 
letter  with  relation  to  termination  of  the  lease, 
"dated  May  24,  1904.  or  thereabouts."  The 
witness  answered  "No."  Held,  that  the  refusal 
of  the  trial  Judge  to  strike  out  the  interrogatory 
and  answer  because  the  question  was  unwar- 
ranted was  not  error. 
(Syllabus  by  the  Court) 

Appeal   from  District  Court  of  Trenton. 

Actl(m  by  WUlard  J.  Crawford  against 
Samuel  Kline.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Argued  June  Term,  1906,  before  HEND- 
RICKSON,  PITNEY,  and  TRENCHARD,  JJ. 

William  R.  Piper,  for  appellant  C.  McK. 
Wblttemore^  for  ai^>ellee. 

TRENCHARD,  J.  This  la  an  appeal  from 
a  Judgment  of  the  district  court  of  the  city 
of  Trenton.  The  plaintiff  sued  the  defendant 
to  recover  $195,  and  interest  being  for  rent 
for  13  months  at  $15  per  month  from  June  1, 
1904  to  June  30,  1905,  for  a  store  in  the 
dty  of  Cleveland,  Ohio,  and  recovered  a  Judg- 
ment of  $202.71.  It  appears  from  the  state 
of  the  case  that  there  was  a  written  lease 
from  the  plaintiff  to  the  defendant  dated 
June  27,  1902,  for  the  term  of  one  year  from 
July  1,  1902.  The  lease  contained  the  follow- 
ing provisions,  among  others:  "Lessee  shall 
pay  as  liquidated  damages  double  rent  for 
all  time  possession  of  said  premises  or  part 
thereof  Is  retained  after  the  termination  of 
this  lease,  whether  by  lapse  of  time  or  of 
election  of  either  party."  "Should  the  lessee 
remain  In  occupation  of  said  premises  after 
the  date  of  the  expiration  of  this  lease.  It 
Is  hereby  agreed  and  understood  that  said 
lessee  remains  subject  to  the  above  condi- 
tions and  terms,  and  that  the  lease  shall 
then  be  a  continuing  yearly  lease,  to  be  ter> 


minated  by  either  party  at  the  end  of  any 
period  of  one  year,  and  by  the  serving  of 
written  notice  by  one  party  upon  the  other 
of  their  desire  to  terminate  the  lease  at  the 
end  of  any  period  of  one  year  after  said  date 
of  expiration,  such  written  notice  to  be  given 
at  least  thirty  days  before  the  end  of  such 


year." 


"AH  rights  and  remedies  of  lessor 


under  this  lease  shall  be  cumulative  and  none 
shall  be  exclusive  of  any  rights  or  remedies 
allowed  by  law."  The  defendant  took  pos- 
session July  1,  1902,  and  continued  in  pos- 
session after  the  expiration  of  the  year,  there- 
by becoming  a  tenant  from  year  to  year  with 
the  privilege  of  terminating  the  tenancy  by 
giving  notice  30  days  before  the  end  of  the 
year.  It  also  appears  from  the  statement  of 
the  case  that  one  Kuehn  was  the  agent  of  the 
plaintiff  with  respect  to  the  building;  that 
one  Koch  was  the  agent  of  the  defendant; 
that  the  defendant  testified  that  on  May  28, 
1904,  he  sent  a  letter  to  Kuehn  saying:  "As 
our  lease  expires  on  July  1st  next  we  hereby 
notify  you  we  will  vacate  store.  Our  Mr. 
Koch  will  call  on  you  for  the  key  to  whom 
you  will  turn  the  key  over  for  to  remove  the 
goods  when  he  will  return  the  same  to  yon 
after."  I'he  defendant  further  testified  that 
be  sent  bis  agent  Koch,  to  Cleveland  to  close 
up  the  store,  pack  and  ship  the  goods.  It 
also  appears  that  Kuehn  was  examined  In 
Ohio  on  Interrogatories.  The  tenth  Inter- 
rogatory propounded  to  him  was  whether  be 
had  received  from  the  defendant  any  letter 
with  relation  to  the  termination  of  the  lease, 
"dated  May  28,  1004,  or  thereabouts."  As 
propounded  to  the  witness  by  the  commis- 
sioner, the  interrogatory  asked  him  whether 
he  had  received  from  the  defendant  any  letter 
with  relation  to  the  termination  of  the  lease, 
"dated  May  24,  1904,  or  thereabouts."  He 
answered,  "No,"  thus  denying  the  receipt  of 
the  letter.  Upon  the  trial  a  motion  was 
made  to  strike  out  this  Interrogatory  and  an- 
swer because  the  question  was  unwarranted. 
This  motion  was  denied,  and  such  denial  Is 
now  relied  upon  for  reversal. 

This  motion  was  properly  denied.  The 
words  "or  thereabouts"  and  the  reference  in 
the  Interrogatory  to  the  subject-matter  of  the 
letter  sufficiently  Identified  It  so  as  to  make 
the  answer  admissible.  The  weight  of  the 
denial  may  have  been  less  than  if  the  Inter- 
rogatory had  correctly  specified  the  date  of 
the  alleged  letter,  but  this  was  a  matter  for 
the  consideration  of  the  Jury. 

The  learned  trial  Judge  charged  the  Jury 
that  if  there  was  no  30  days'  notice  given  to 
either  one,  the  lease  continued,  "and.  If  you 
find  there  was  (no)  notice  given  by  Mr.  Kline 
to  Mr.  Crawford,  then  your  Judgment  should 
be  for  the  full  amount  of  $195  with  Interest." 
The  word  "No,"  where  Indicated  by  paren- 
thesis, was  manifestly  omitted  by  error  of  the 
stenographer,  and  there  was  no  objection 
made  to  this  portion  of  the  charge.  The  trial 
Judge  further  charged  (and  to  this  exception 
was  taken)  that,  "even  If  there  had  been  no- 
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tlce.  If  yon  find  that  Mr.  Kline  k^t  posses- 
sion of  this  store  for  14  days  beyond  the 
period  for  which  be  bad  given  notice  to  va- 
cate, that  makes  blm  a  tenant  for  another 
year,  and  be  Is  liable  for  the  rent  for  the 
additional  year."  It  U  contended  by  the 
defendant  that  tbls  portion  of  the  charge 
was  erroneous,  and  sncb  alleged  error  Is  re- 
lied npon  for  reversal.  Tbls  contention  can- 
not prevail.  There  was  evidence  tending  to 
show  that  the  store  was  not  vacated  by  the 
defendant  until  July  14,  1904.  In  view  of  the 
clanse  In  the  lease  providing  that,  should  the 
lessee  remain  In  occupation  of  the  premises 
after  the  expiration  of  the  lease,  it  shall  then 
be  a  continuing  yearly  lease  to  be  terminated 
by  either  party  at  the  end  of  any  period  of 
one  year  by  the  service  of  a  notice  30  days 
before  the  expiration  of  any  such  year,  the 
trial  Judge  correctly  held  that  such  holding 
over  would,  at  the  option  of  the  lessor, 
amount  to  a  renewal  of  the  lease  for  the  ad- 
ditional year.  The  defendant  contends  that 
such  a  holding  over  is  provided  for  in  that 
clause  of  the  lease  respecting  liquidated  dam- 
ages. But  that  clause  refers  only  to  a  hold- 
ing over  that  is  not  accepted  by  the  .lessor  as 
a  renewal  of  the  lease,  and  does  not  debar 
the  lessor  from  treating,  as  in  this  case,  such 
holding  over  as  a  renewal  of  the  lease.  In 
connection  with  this,  it  is  to  be  observed 
that  the  lease  also  provides  that  all  rights 
and  remedies  of  lessor  under  the  lease  shall 
be  cumulative,  and  none  shall  be  exclusive 
of  any  rights  or  remedies  allowed  by  law. 

There  was,  therefore,  no  error  in  the  charge 
of  the  trial  judge. 

The  result  is  that  the  Judgment  below 
should  be  affirmed. 


SMITH  y.  UMSTEAD  et  aL 

(Court  of  Chancery  of  New  Jersey.     Dec.  18, 
1906.) 

1.  Vendob  and  Pubchaser— Bona  Fide  Pub- 
OHASEB— TBtrsTEX  fob  Pbiob  Ptbchabeb. 

Where  a  person  having  notice  of  a  contract 
to  convey  land  to  complainant,  or  knowledge 
of  such  facts  as  would  reasonably  charge  bim 
with  notice  of  the  rights  of  complainant,  pro- 
cares  a  conveyance  of  land  to  liimself,  be  takes 
it  sabject  to  a  trust  In  his  favor,  and  com- 
plainant may  compel  him  to  convey  to  him  the 
legal   title. 

2.  Same— Evidence— SuFifioiKNOT. 

In  a  suit  to  compel  specific  perfonnance, 
evidence  held  to  show  that  defendant  was  a 
purchaser  of  the  property  in  good  faith  and 
without  notice  of  uie  rights  of  complainant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   48,   Vendor  and   Purdmaer,    U   609-611.] 

3.  Costs— Pkbsons  Bntitlxd— Joint  Defend- 
ant. 

Where  a  salt  to  compel  specific  perform- 
ance was  brought  against  the  complainant's 
vendor,  and  a  third  person,  to  whom  the  proi>- 
erty  had  been  conveyed,  and  there  was  a  decree 
that  the  third  person  did  not  take  subject  to 
the  rights  of  complainant,  then  such  third  per- 
son is  entitled  to  his  costs. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  18,  Owts,  i  351.] 


Bin  by  Frank  Harlan  Smith  against 
Charles  H.  TTmstead  and  another  for  specific 
performance.  Decree  for  defendant  H.  O. 
Hallinger. 

O.  Dore  Cogswell,  for  complainant,  John 
F.  Hamed,  for  defendant  Hallinger. 

LEAMING,  v.  a  (wally).  I  am  pre- 
pared to  decide  this  case  without  hearing 
from  Mr.  Hamed.  This  is  a  bill  filed  b^ 
the  vendee  to  compel  specific  performance 
by  the  vendor  of  an  agreement  for  the  om- 
veyance  of  properties  on  Penn  street  In  the 
cl^  of  Camden.  The  vendor,  C^iarles  H. 
Umstead,  has  filed  no  answer,  and  a  decree 
pro  confesso  has  been  taken  against  him. 
The  bill,  however,  makes  as  a  defendant 
H.  O.  Hallinger,  who  has  a  deed  of  convey- 
ance for  this  property  to  himself  from  Mr. 
Umstead  from  whom  the  complainant  pro- 
cured his  agreement,  and  the  claim  in  the 
bill  is.  that  Mr.  Hallinger  is  not  an  Innocent 
purchaser  for  value  without  notice  of  the 
rights  of  the  complainant,  but  that,  on  the 
contrary,  Mr.  Hallinger  purchased  this  prop- 
erty after  an  agreement  was  made  by  the 
complainant  with  the  owner  and  with  knowl- 
edge of  the  existence  of  the  rights  of  tbe 
complainant 

It  Is  unquestionably  true  that.  If  the  de- 
fendant Hallinger  purchased  this  property 
with  a  knowledge  of  the  existence  of  the 
agceement  held  by  the  complainant,  bis  pur- 
chase would  be  subject  to  the  rights  of  the 
complainant,  and  specific  performance  could 
be  decreed,  not  only  against  the  original 
owner,  but  also  against  Mr.  Hallbiger,  for 
the  theory  of  the  law  Is  tbat  where  there 
Is  an  agreement  for  the  sale  of  real  estate, 
the  equitable  title  at  once  passes  to  the  voi- 
dee,  and  any  person  who  buys  with  a  knowl- 
edge of  the  prior  agreement  holds  the  prop- 
erty as  trustee  for  the  owner  of  the  equi- 
table title,  and  the  owner  of  the  equitable 
title  can  enforce  specific  performance  against 
him  as  well  as  against  the  original  owner. 

The  question,  therefore,  for  determination 
In  this  case,  and  the  only  question.  Is  one 
of  fact  whether  or  not  Mr.  Hallinger  pur- 
chased this  property  with  a  knowledge  of 
the  rights  of  complainants,  or  with  a  knowl- 
edge of  such  facts  as  would  reasonably 
diarge  him  with  notice  of  the  rights  of  the 
complainant,  for.  If  Mr.  Hallinger  had  knowl- 
edge of  matters  which  should  have  put  him 
uxx>n  Inquiry  touching  the  rights  of  the 
complainant,  he  would  be  chargeable  with  a 
knowledge  as  broad  as  a  reasonable  and 
prud«it  research,  stimulated  from  tbe  more 
limited  knowledge  he  might  have  received, 
would  have  brought  to  him.  So  the  whole 
question  is  whether  Mr.  Hallinger  knew,  or 
had  reason  to  know,  of  the  existence  of  the 
complainant  Smith's  rights  at  tbe  time  be 
purchased  this  property. 

The  evidence  offered  upon  the  part  of  the 
complainant  to  establish  tbat  fact  consists 
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flnt  of  the  testimony  of  the  complainant, 
who^  I  have  no  doubt,  testified  with  the  ut- 
most tmth  as  he  recollects  the  facts.  I 
would  not  hesitate  for  a  moment  tn  readiing 
the  oonclaslon  that  the  testimony  of  the 
complainant  was  ^ren  with  the  utmost  sin- 
cerity and  fidelity,  whether  he  la  mistaken 
in  his  recollection  as  to  the  exact  facts  or 
not  The  testimony  of  the  complainant  is 
tliat,  one  week  before  his  contract  of  pur- 
chase was  executed,  he  called  upon  Mr. 
Halllnger  touching  the  purchase  of  the  prop- 
erty, having  observed  that  Mr.  Haliinger 
had  It  for  sale,  or  had  some  properties  for 
sale  which  he  ascertained  later  to  be  this 
property,  through  a  notice  In  a  Philadelphia 
paper.  Mr.  Halllnger  asked  a  price  of  some- 
thing over  $3,600  and  Mr.  Smith  offered 
$3,600.  Finally,  Mr.  Halllnger  asked  him 
to  make  It  $3,600,  and  Mr.  Smith  declined 
to  pay  that  amount,  and  Mr.  Halllnger  then 
stated  that  he  would  consult  the  ovmer  in 
the  matter.  If  Mr.  Smith's  recollection  of 
that  conversation  is  strictly  accurate^  it 
goes  far  toward  establishing  the  fact  that 
at  that  time,  which  was  one  week  before  the 
date  of  complainant's  contract — complain- 
ant's contract  Is  dated  February  6th — ^Mr. 
Halllnger  was  not  the  owner  of  that  prop- 
erty, either  by  agreement  of  purchase  or 
otherwise,  bat  was  handling  It  for  some  one 
else.  Mr.  Smith  also  testifies  that  three 
days  after  the  date  of  his  contract  of  pur- 
chase be  was  called  on  by  Mr.  Van  Blanck, 
who  is  the  agent  of  Mr.  Halllnger  toudiing 
these  properties,  and  that  at  that  time  he 
Informed  Mr.  Van  Blanck  that  he  had  al- 
ready purchased  the  properties  through  Mr. 
Barr,  and  It  is  admitted  that  Mr.  Van 
Blanck  reported  that  fact  to  Mr.  Halllnger 
about  that  time,  perhaps  a  day  or  so  later. 

The  other  evidence  upon  the  part  of  the 
complainant  to  establish  the  fact  that  Mr. 
Halllnger  knew  of  the  existing  rights  of 
the  complainant,  and  was  not  in  fact  what  he 
professes  to  be,  a  bona  fide  purchaser  of  these 
properties,  but  that  the  professions  he  makes 
In  that  respect  are  mere  shams,  is  a  witness 
by  the  name  of  Mary  A.  Yomer,  who  testified 
that  in  May,  1906,  while  she  was  a  tenant  of 
one  of  tbe  properties,  and  when  she  was 
making  complaint  by  reason  of  the  bad  r^alr 
of  the  property  she  occupied  and  asking  for 
farther  repairs,  that  Mr.  Halllnger  stated  to 
her,  "I  cant  do  anything,  for  I  don't  own  the 
property." 

Another  witness  offered  by  the  complainant 
was  Margaret  A.  Denlght,.  another  tenant  of 
one  of  the  properties,  who  testified  that,  un- 
der somewhat  similar  conditions  In  May  or 
Jnne,  1906,  Mr.  Van  Blanck,  the  agent  of 
Mr.  Haliinger,  used  this  language  to  her: 
•TPe  can't  fix  It  up ;  we  don't  own  the  proi>- 
erty." 

Under  this  testimony  the  complainant's  con- 
tention is  not  only  that  Mr.  Halllnger  had 
notice  of  the  existence  of  rights  upon  the  part 


of  the  complainant  sufitelent  to  put  him  upon 
inquiry,  bfit  also  the  claim  that  Mr.  Halllu- 
ger's  purchase  is  a  sham  and  not  a  verity. 

Upon  the  part  of  the  defense  Mr.  Haliinger 
testifies  with  positlveness,  and  In  a  manner  to 
carry  conviction,  that  this  property  was  pur- 
chased by  him  In  good  faith  from  Mr.  Teager, 
the  agent  of  the  defendant  Umstead,  on  Jan- 
uary 20,  1906,  and  that  a  written  agreement 
to  that  effect  was  signed  by  the  agent  at  that 
time;  that  at  the  time  that  agreement  was 
made  Mr.  Halllnger,  fearing  that  the  agent 
might  not  have  absolute  authority  in  tbe  mat- 
ter, requested  that  a  new  agreement  be  sub- 
stituted for  the  one  then  executed,  and  the 
new  agreement  signed  by  the  principal,  Mr. 
Umstead,  In  person,  and  that  on  the  first  day 
of  February,  1906,  or  at  the  latest  the  day 
after  that,  Mr.  Umstead  signed  a  new  con- 
tract which  was  substituted  for  the  old  one, 
which  contract  is  marked  "Exhibit  D  2,"  and 
was  received  In  evidence.  The  testimony  Is 
that  later  on  the  date  of  the  deed,  which  was 
March  1,  1906,  a  final  settlement  was  made 
in  accordance  with  the  agreement  of  February 
1st — which  agreement  Is  claimed  to  be  prac- 
tically a  duplicate  of  the  prior  agreement  of 
January  20th — and  the  balance  of  the  pur- 
chase money  was  paid. 

Mr.  Halllnger  explains  the  testimony  of  the 
tenant  Yomer  by  the  statement  that  be  has  no 
recollection  of  any  conversation  whatever 
with  her,  but  that  he  may  have  used  lan- 
guage, not  as  stated  by  the  witness,  but  of 
somewhat  similar  import,  by  reason  of  the 
fact  that  be  had  an  agent,  Van  Blanck,  em- 
ployed to  take  sole  charge  of  a  large  number 
of  properties  owned  by  blm  and  rented  by 
him,  and  that  he  himself  took  no  personal 
charge  and  gave  no  personal  attention  to  the 
matter  of  rents  or  repairs ;  and  that  all  per- 
sons who  Inquired  of  him  touching  rents  were 
turned  off  with  a  remark  of  that  kind,  and 
that  Mr.  Van  Blanck  was  the  person  to  whom 
they  were  always  referred  and  who  took  up 
such  matters  and  gave  them  the  necessary 
attention.  Mr.  Halllnger  explains  tbe  tes- 
timony of  Mr.  Smith  touching  tbe  conversa- 
tions to  which  Mr.  Smith  has  testified,  by  the 
statement  that  Mr.  Smith  is  mistaken,  that  he 
did  not  and  could  not  have  used  language  at- 
tributed to  him  by  Mr.  Smith  because  the 
properties  had  at  that  time  been  purchased 
by  blm  under  tbe  agreements  which  have 
been  referred  to. 

I  make  this  review  of  the  testimony  for  the 
purpose  of  showing  that  the  whole  case  re- 
solves Itself  upon  the  determination  of  the 
single  question  of  fact:  lias  Mr.  Halllnger 
told  the  truth ;  has  Mr.  Halllnger  purchased 
these  properties  In  good  faith  as  he  testifies 
he  has?  For,  If  he  has.  It  is  perfectly  plain, 
as  a  matter  of  law,  that  when  this  agreement 
of  the  1st  day  of  February,  1906,  was  ex- 
ecuted as  a  substitute  for  a  prior  agreement 
of  January  20,  1906,  executed  by  the  agent, 
Mr.  Hallinger'8  rights  were  absolute,  and  no 
matter  what  claims  were  made  against  the 
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properties  or  what  notices  were  bronght  to 
bis  attention  touching  tbe  properties  after 
that,  it  was  his  privilege,  If  be  chose  to  take 
tbe  risk,  to  live  np  to  that  agreement,  and 
this  conrt  would  be  bound  to  protect  his 
rights.  Therefore,  the  sole  question  Is  that 
single  question  of  fact,  has  Mr.  Halllnger  told 
the  truth,  has  he  in  good  faith  entered  Into 
these  agreements  and  carried  them  out? 

It  Is  Incumbent  upon  the  complainant  to 
satisfy  this  court  with  such  a  fair  preponder- 
ance of  evidence  as  will  justify  this  court  In 
making  a  finding  of  fact  against  the  verity 
of  Mr.  HalUnger's  testimony  before  this  court 
can  be  Justified  in  giving  affirmative  relief  in 
behalf  of  tbe  complainant  and  against  Mr. 
Halllnger.  The  proofs  made  by  the  com- 
plainant fall  short  of  that  convincing  force 
which  will  enable  this  court  to  determine  as  a 
fact  that  Mr.  HalUnger's  testimony  has  been 
a  system  of  fabrication  from  beginning  to  end, 
as  It  would  necessarily  tiave  to  be  to  warrant 
a  decree  against  him.  On  the  contrary,  tbe 
testimony  as  a  whole  leads  me  to  tbe  con- 
clusion that  Mr.  Halllnger  has  told  the  truth 
and  tbat.  In  so  far  as  the  testimony  cannot  be 
fully  reconciled,  there  has  been  honest  mis- 
understanding. 

I  am  obliged,  therefore,  to  find  as  a  fact 
that  Mr.  Halllnger  Is  tbe  purchaser  of  the 
prc^rtles  In  good  faith  and  without  notice  of 
tbe  rights  of  complainant  It  follows  that  a 
decree  of  q)eclfic  performance  cannot  be  made 
against  blm.    I  will  so  advise. 

Mr.  Cogswell :  I  ask  that  no  costs  be  taxed 
In  this  case. 

Tbe  Court :  I  cannot  say  that  Mr.  Halllnger 
should  be  denied  bis  right  to  costs.  If  you 
have  a  remedy  against  Mr.  Umstead,  and 
there  does  not  seem  to  be  any  question  but 
tbat  you  have,  you  should  look  to  blm,  if 
you  can  get  jurisdiction  over  him.  Mr.  Hal- 
linger  was  obliged  to  defend  this  case,  and  I 
tbink,  on  tbe  general  principle  upon  which 
costs  are  awarded,  the  court  should  award 
costs  to  blm. 


NEW  YORK  METAIi  CEILING  CO.  ▼. 
KIERNAN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  19,  190C.)  • 

1.  MEcnANics*  Liens  —  I{kference  —  Ween 
Allowed. 

A  suit  to  enforce  a  mechanic's  Hen  claim 
may  be  tlie  proper  subject  of  a  reference,  under 
section  155  of  the  practice  act  (P.  L.  1903,  p. 
579). 

fBd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  34,  Mechanics'  Liens,  {  576.] 

2.  Sake— Repobt— Exceptions. 

A  case  was  referred  under  section  155  of 
the  practice  act,  and  the  referee  reported  gener- 
ally that  he  found  for  the  plaintiff  and  against 
the  defendant  on  all  tbe  issues.  Tbe  statement 
of  account  in  bis  report  was  a  mere  copy  of 
the  plaintiff's  bill  of  particulars,  which  was 
a  claim  for  a  single  specified  sum  as  the  con- 
tract price  of  certain  work.     To  this   report 


the  defendant  excepted  because  It  was  contrary 
to  law  and  contrary  to  evidence.  Hie  plaintiff 
brought  on  tbe  trial  before  a  jury  ana  rested 
after  offering  the  referee's  report  in  evidence. 
Tbe  trial  Judge  refused  to  allow  the  defendant 
to  produce  witnesses,  upon  the  ground  that 
no  matter  of  fact  was  raised  by  tbe  exceptions 
which  could  be  laid  before  the  Jorj.  Beld  that, 
while  the  exception  was  very  general,  it  was 
a  sufficient  exception  to  a  report  in  the  general 
terms  used  in  this  case. 
(Syllabus  by  the  Court) 

E*ror  to  Circuit  Court,  Hudson  County. 

Action  by  the  New  York  Metal  Ceiling 
Company  against  John  Kleman.  Judgment 
for  plalntlfT,  and  defendant  brings  error.  Be- 
veraed. 

James  D.  Manning,  for  plaintiff  In  error. 
M.  T.  Rosenberg,  for  defendant  in  error. 

SWAYZE,  J.  This  Is  an  action  upon  a 
mechanic's  lien  claim.  The  declaration  as 
printed,  after  stating  tbe  method  In  wbldt 
the  defendants  were  brought  Into  court  pro- 
ceeds at  once  to  aver  that  tbe  plaintiff  Is  en- 
titled to  a  IIoi.  It  falls  to  set  forth  any 
cause  of  action  for  which  be  bas  tbe  Ilea, 
This  defect  Is  so  obvious  that  It  most  be  due 
to  an  omission  In  printing  tbe  case.  Tbe  bill 
of  particulars  annexed,  but  not  referred  to  in 
the  declaration,  discloses  tbat  tbe  plalntiiTs 
claim  Is  upon  a  contract  for  certain  work 
agreed  to  be  done  for  a  single  specified  snm. 
To  this  declaration  the  defendant  pleaded 
nonassumpslt  and  gave  notice  of  a  claim  tbat 
tbe  plaintiff  failed  to  perform  the  contract 
and  that  the  defendant  spent  $64  In  complet- 
ing tbe  work.  Upon  these  pleadings  tbe  cir- 
cuit court  sent  the  case  to  a  referee  as  if 
authorized  so  to  do  by  section  155  of  tbe 
practice  act  (P.  L.  1903,  p.  579).  Both  par- 
ties dissented  in  tbe  language  used  under 
tbe  old  practice  act  and  doubtless  their  dis- 
sent was  sufficient  to  reserve  their  right  to  a 
trial  by  jury  In  the  language  of  the  new  act 
Both  parties  proceeded  to  trial  before  tbe 
referee.  The  referee's  report  begins  by  stat- 
ing :  "I  find  for  the  plaintiff  and  against  tbe 
defendant  John  Klernan,  on  all  the  Issues, 
and  I  do  state  the  following  account  between 
tbe  said  parties :  Tbe  defendant  Is  Indebted 
to  the  plaintiff  as  follows."  Then  fbllows  a 
copy  of  tbe  plaintiff's  bill  of  particulars, 
omitting,  however,  a  part  of  the  work  speci- 
fied, but  stating  the  fixed  contract  price  for 
tbe  rest  of  the  work  at  the  same  amount  as 
the  bill  of  particulars  claimed  for  the  whole 
work.  Upon  the  coming  In  of  this  report 
the  defendant  filed  exceptions,  all  but  tbe 
fourth  of  which  were  clearly  not  the  proper 
subject  of  such  exceptions.  Tbe  fourth  ex- 
ception reads  as  follows:  "Said  report  is 
contrary  to  law  and  contrary  to  evidence." 
Tbe  plaintiff,  Instead  of  moving  to  strike 
out  tbe  exceptions  or  to  confirm  the  report 
notwithstanding  the  exceptions,  brought  the 
case  on  for  trial,  and  at  the  trial  relied  upon 
tbe  referee's  report  alone  to  sustain  bis  case. 
Tbe  defendant  offered  to  call  witnesses,  but 
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the  trial  Jndge  held  that  no  matter  of  fact 
\raa  raised  by  the  exceptions  which  could 
be  laid  before  the  jury,  and  refused  to  allow 
any  witness  to  be  sworn  for  the  defense. 
To  this  refusal  an  exception  was  sealed. 

The  plaintiff  In  error  first  argues  that  a 
suit  to  enforce  a  mechanic's  Hen  Is  not  sub- 
ject to  reference  under  section  165  of  the 
practice  act  Section  24  of  the  mechanic's 
Hen  act  (P.  U  1898,  p.  548)  expressly  enacts 
that  the  practice,  proceedings,  and  plead- 
ings shall  be  conducted  and  Judgment  entered 
as  in  the  circuit  court  to  recover  money  due 
on  contract  We  think  the  language  is  suf- 
ficient to  make  section  156  of  the  practice 
act  applicable.  Although  the  issue  as  be- 
tween the  plaintiff  and  the  owner  of  the 
building  does  not  necessarily  involve  any 
question  except  whether  the  building  Is  sub- 
ject to  the  lien.  It  is  not  the  Issue  to  be  tried 
but  the  character  of  the  plaintiff's  claim 
which  determines  whether  the  case  may  be 
referred.  GopsllI  v.  Hervey,  34  N.  J.  lAw, 
435.  If  the  character  of  the  plaintiCTs  claim 
is  such  that  matters  of  account  are  In  con- 
troversy, a  reference  Is  proper. 

It  is  next  argued  that  the  record  in  this 
case  shows  that  matters  of  account  were  not 
in  controversy.  The  meaning  of  the  expres- 
sion "matters  of  account"  has  twice  been 
passed  upon  by  the  Supreme  Court  Tunl- 
son  v.  Snover,  56  N.  J.  Law,  41,  28  Atl.  310; 
American  Saw  Co.  v.  First  National  BanK, 
58  N.  J.  Law,  438,  34  Atl.  1.  In  both  cases 
the  meaning  was  limited  in  order  that  the 
statute  might  not  be  so  construed  as  to  In- 
fringe on  the  constitutional  right  of  trial  by 
Jury.  A  very  Interesting  discussion  of  the 
Xew  York  statute,  which  is  similar  to  ours, 
is  to  be  found  in  Steck  v.  Colorado  I^iel  & 
Iron  Co.,  142  N.  T.  236,  37  N.  B.  1,  26  L.  B.  A. 
67.  The  question  is  one  of  great  Import- 
ance, but  we  do  not  find  It  necessary  to  deter- 
mine whether  this  case  comes  within  the  pur- 
view of  section  155  or  not  We  refer  to  it 
simply  to  say  that  our  failure  to  decide  the 
question  that  was  argued  must  not  be  con- 
strued as  an  approval  of  the  order  of  refer- 
ence. In  behalf  of  the  plaintiff,  it  may  fair- 
ly be  said  that  the  defendant,  by  proceeding 
to  trial  before  the  referee,  waived  any  ob- 
jection on  this  score. 

It  Is  next  argued  that  the  evidence  did  not 
Justify  the  court  In  directing  a  verdict  In 
favor  of  the  plaintiff.  If  the  referee's  report 
was  In  compliance  with  the  statute,  it  was 
prima  facie  evidence  of  the  facts  therein 
found  and  reported.  I  think  it  may  well  be 
doubted  whether  a  general  conclusion  In  fa- 
vor of  the  plaintiff  couched  in  the  language  of 
this  report  is  a  finding  of  facts  within  the 
meaning  of  the  statute.  In  view  of  its  appar- 
ent object  to  sift  out  from  a  number  of  Items 
of  an  account  those  which  are  undisputed, 
and  to  narrow  the  controversy  to  l)e  presented 
to  the  Jury.  Paullson  v.  Halsey,  88  N.  J. 
Law.  488,  494 ;  Boody  ▼.  Pratt  68  N.  J.  Law, 
2S^  53  Atl.  470.    But  tbis  also  we  leave  unde- 


cided, in  view  of  the  fact  that  the  Judgment 
must  be  reversed  upon  another  ground. 

When  the  defendant  filed  exceptions  to  the 
referee's  report,  two  courses  were  open  to 
the  plaintiff.  It  might  move  to  strike  out 
the  exceptions  as  Improper  and  to  confirm 
the  report  or  It  might  treat  the  exceptions 
as  presenting  a  case  for  a  Jury  and  proceed  to 
trial.  The  record  shows  a  demand  for  a 
Jury  trial  by  the  defendant  and  the  ordinary 
award  of  a  venire.  The  bill  of  exceptions 
shows  that  tlie  plaintiff  proceeded  to  trial, 
and,  to  sustain  the  Issue  on  his  part  offered 
in  evidence  the  referee's  report  Having  thus 
treated  the  exceptions  as  presenting  an  is- 
sue to  be  tried  by  the  Jury,  the  plaintiff 
could  not  prevent  the  defendant  from  trying 
the  case  on  his  part  by  the  prodnctlon  of  wit- 
nesses in  the  usual  way.  The  referee's  report 
is  by  the  statute  made  prima  fade  evidence, 
but  it  is  prima  facie  only,  and  open  to  proof 
to  the  contrary.  Moreover,  we  think  the 
plaintiff  was  quite  right  in  proceeding  to  trial 
as  It  did;  for,  although  the  fourth  exception 
Is  very  general,  we  think  a  general  exception 
that  the  report  Is  contrary  to  evidence  is 
sufficient  in  a  case  where  the  report  Itself 
Is  general,  as  It  Is  here.  To  such  a  report, 
It  would  be  enough  to  except  upon  the  ground 
that  the  referee  found  for  the  plaintiff  when 
upon  the  evidence  he  ought  to  have  found 
for  the  defendant  and  the  exception  as 
framed  amounts  to  that 

The  trial  Judge  was  therefore  In  error  in 
refusing  to  allow  witnesses  to  be  sworn  on  be- 
half of  the  defendant  and  for  this  error  the 
Judgment  must  be  reversed,  and  there  must 
a  venire  de  novo. 


WHEEDON  V.  NICHOLS  et  al. 

(Prerogative  Court  of  New  Jersey.    Dec  26. 
1806.) 

1.  EXECDTOBS   AND   ADMINISTRATORS— INSOLV- 
ENT Estate— Pkesentation  op  Claims. 

A  personal  representative,  administering  an 
insolvent  estate  under  the  statute  may  present 
his  own  claim  against  the  estate,  and,  unless 
it  is  made  to  appear  to  be  dishonest  or  fraudu- 
lent, may  be  admitted  to  participate  in  the  dis- 
tribution of  the  assets  on  the  same  footing  as 
other  creditors. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  {  1631.] 

2.  Same— Exception  to  Claims. 

When  a  claim  against  an  insolvent  estate 
Is  excepted  to,  the  orphans'  court  has  juris- 
diction to  adjudicate  thereon,  unless  the  claim- 
ant elects  to  proceed  against  the  personal  rep- 
resentative at  law  or  in  equity.  When  such 
election  is  made  by  a  third  party,  the  personal 
representative  is  not  bound  to  interpose  the 
bar  of  the  statute  of  limitations. 

3.  Same— Limitations. 

As  a  personal  representative  who  has  pre- 
sented his  own  claim  against  the  estate  cannot 
elect  to  proceed  at  law  or  in  equity  against 
himself,  the  jurisdiction  of  the  orphans'  court 
cannot  be  taken  away,  but  if  the  claim  of  the 
personal  representative  against  the  estate  is 
not  made  to  appear  to  be  dishonest  or  fraudu- 
lent, the  orphans'  court  cannot  disallow  it  sole- 
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I7  on  the  groond  tiiat  the  statute  of  limitationa 
Has  run  against  it. 
(Syllabna  by  the  Court.) 

Appeal  from  Orphans'  Conrt,  Monmoath 
Count7> 

Action  hy  Cornelia  Wheedon  against  Ana* 
tin  Nichols  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Beversed. 

A.  O.  Hartshome,  for  appellant  Henry  M. 
Lummls,  for  respondents. 

MAOIE,  Ordinary.  This  is  an  appeal  ftom 
an  adjudication  of  the  Monmouth  county  or- 
phans' court,  made  upon  the  following  case: 
The  estate  being  administered  was  insolvent, 
and  the  administratrix  (who  was  the  mother 
of  the  intestate)  filed  her  statement  of  the 
assets  and  claims,  and  included  among  the 
claims  one  made  by  herself  against  the  es- 
tate. Creditors  excepted  to  her  claim,  and 
when  the  matter  came  on  for  hearing  before 
the  orphans'  court  the  exception  was  al- 
lowed, and  the  claim  of  the  administratrix 
was  disallowed.  This  is  the  adjudication 
complained  of. 

On  the  part  of  the  respondents.  It  Is  first 
contended  that  there  was  no  proof  made 
before  the  orphans'  court  that  the  note  of 
the  intestate  which  was  the  subject  of  the 
claim  of  his  administratrix  bad  been  made 
by  him  fuid  dellTered  to  his  mother.  The 
proofs  before  the  orphans'  conrt  do  not  seem 
to  be  contained  in  the  state  of  the  case.  If 
they  were  preserved,  they  ought  to  bare  been 
Included  therein.  But  I  think  this  objec- 
tion cannot  be  succesafully  InterxKised.  The 
conclusions  of  the  Judge  of  the  orphans'  court 
declare  that  the  exception  interposed  was  to 
the  allowance  of  a  note  made  by  the  intes- 
tate, and  held  by  his  mother,  the  adminis- 
tratrix, and  that  the  note  Is  for  the  sum  of 
$800,  and  bears  date  November  1,  1895.  The 
note  must,  therefore,  have  been  produced  by 
the  administratrix,  and  the  presumption  is 
that  It  was  proved  to  be  the  note  of  the 
Intestate.  The  administratrix  producing  it 
was  entitled  to  be  paid  the  amount  of  it, 
unless  the  objections  on  which  the  orphans' 
court  disallowed  It  ought  to  prevail.  The 
court  found  that  the  Intestate  died  June  24, 
190S.  This  is  conceded  to  be  correct  The 
statute  of  limitations  had,  therefore,  run 
-  against  the  note  before  the  death  of  the  In- 
testate, If  the  note  was  payable  on  demand 
(as  Is  claimed),  and  proper  demand  had  been 
inade  within  a  reasonable  time.  What  in 
fact  was  the  due  day  of  the  note  has  not 
been  made  to  appear.  The  finding  of  the 
orphans'  court  Judge  was  that  the  note  was 
barred  by  the  statute  of  limitations,  and 
that,  In  the  absence  of  proof  that  something 
was  done  by  the  intestate  to  take  the  note 
out  of  the  statute,  the  administratrix  had  no 
right  to  claim  Its  allowance  with  the  other 
claims  against  the  estate,  or  to  waive  the 
statute  of  limitations  in  favor  of  her  own 
claim,  when  the  estate  was  being  admin- 
istered as  an  insolvent  estate.    If  an  estate 


is  solvent  It  admits  of  no  doubt  that  a  per- 
sonal representative  may  waive  the  statute 
of  limitations  as  to  any  dalm  of  a  tliird 
person,  and  be  allowed  In  his  accounts  for 
the  payment  of  a  claim  against  whicb  the 
statute  had  run.  Pnrsel  v.  Pursel,  14  X.  J. 
Bq.  628;  First  National  Bank  v.  Thompson, 
61  N.  J.  Bq.  202,  48  Atl.  333;  Vredand  v. 
Vreeland's  Adm'r,  16  N.  J.  Eq.  628.  A  per- 
sonal representative  may  also  acknowledge 
an  obligation  against  which  the  statute  has 
run,  or  promise  to  pay  the  obligation  so  as 
to  take  the  case  out  of  the  statute,  provided 
the  acknowledgment  or  promise  is  made  In 
conformity  with  the  provisions  of  the  stat- 
ute. Hewes  v.  HurfT,  69  N.  J.  Law,  263,  55 
Atl.  276.  When  the  personal  representative 
has  a  claim  against  the  estate  which  he  is 
administering,  it  is  impossible  for  him  to  en- 
force the  claim  by  action  at  law  or  In  equity. 
In  such  case,  it  is  well  settled  that  he  may 
exercise  the  right  of  retainer  for  tlie  satis- 
faction of  his  claim,  if  the  claim  be  honest 
If  the  indebtedness  was  originally  honest.  It 
is  not  rendered  dishonest  by  the  running  of 
the  statute  for  the  prescribed  period.  As 
such  a  representative  may,  with  impunity, 
decline  to  interpose  the  bar  of  the  statute 
against  an  honefit  debt  remaining  unpaid,  I 
think  he  may  exercise  the  right  of  retainer 
to  satisfy  his  own  claim  If  of  that  character. 
Of  course,  In  such  cases,  the  action  of  tbe 
personal  representative  diminishes  the  estate, 
to  the  Injury  of  the  residuary  or  other  lega- 
tees or  the  next  of  kin. 

It  is  insisted  in  argument  tliat  because 
the  estate  Is  insolvent  the  right  of  a  personal 
representative  In  respect  to  his  claim  upon 
the  estate  is  dlfTerent  from  his  right  in  re- 
spect to  a  claim  uiwn  a  solvent  estate.  It 
admits  of  no  doubt  that  the  personal  repre- 
sentative cannot  retain  the  whole  of  his 
claim  as  against  other  creditors.  He  must 
come  in  on  an  equality  with  other  claimants 
of  the  same  degree.  Dolman  y.  Cook,  14  N. 
J.  Eq.  66.  The  administration  of  an  estate 
which  is  Insufliclent  to  pay  all  tlie  debts  of 
the  deceased  owner  Is  now  governed  by  the 
provisions  of  the  subdivision  of  the  orphans' 
court  act  of  1898  entitled  "Insolvent  Estates," 
and  contained  In  section  99  et  seq.  (Laws 
1898,  p.  752).  By  those  provisions,  any  claim 
properly  presented  to  the  personal  repre- 
sentative of  the  estate,  must  be  r^>orted  by 
him  to  the  orphans'  court  and  may  be  except- 
ed to  by  the  personal  representative,  or  by 
any  person  Interested.  If  excepted  to,  the 
orphans'  court  may  hear  proofs  and  decree 
and  determine  in  regard  to  such  claim,  un- 
less the  claimant  elects  to  proceed  against 
the  personal  representative  by  action  at  law 
or  suit  In  equity,  which  he  is  permitted  to 
do  under  section  105  of  said  act  If  the 
claimant  whose  claim  is  excepted  to  is  a  third 
party  and  elects  to  proceed  at  law  <x  In  eq- 
uity, the  personal  representative  is  not  bound 
to  Interpose  the  statute  of  limitations  as 
against  the  claim,  If  he  admits  it  to  be  hon- 
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est.  There  Is  no  proTlsIon  In  the  act  by 
which  the  exceptant,  or  any  others,  may  com- 
pel the  personal  rei^esemtatlTe  to  intopose 
the  statute.  Nor  Is  there  any  proylslon  that 
permits  the  exceptant,  or  any  others,  to  ln< 
terrene  in  the  actlMi  at  law,  or  suit  In  eq- 
uity, and  make  defense  to  the  claim.  Wh&Ck. 
the  personal  representative  is  himself  a 
claimant  upon  the  estate,  of  course  no  action 
at  law  or  in  equity  can  be  brought  If  a 
personal  representative  cannot  be  compelled, 
by  the  exceptant  to  a  claim  upon  an  insolvent 
estate^  to  Int^pose  the  statute  against  the 
claim  of  a  third  person,  there  seems  no  valid 
reason  why  the  statute  should  be  held  to 
operate  as  a  bar  to  an  honest  claim  of  the 
personal  representative,  which  Is  necessarily 
tried  before  the  orphans'  court  It  is  true 
that  the  admission  of  the  claim,  notwith- 
standing the  statute  has  run  against  It,  will 
diminish  the  dividend  to  the  other  creditors, 
but  such  would  be  the  result  if,  In  an  ac- 
tion at  law  brought  by  a  claimant  under 
section  105,  the  personal  representative  did 
not  interpose  the  bar  of  the  statute.  The 
creditors  have  no  greater  rights  than  have 
legatees  or  distributees  of  'a  solvent  estate, 
whose  interests  are  diminished  by  the  fail- 
ure of  the  personal  representative  to  set 
np  the  statute.  It  Is  doubtless  true  that, 
in  some  states,  a  different  view  has  been 
taken,  but  my  examination  of  those  cases 
indicates  that  the  legislation  in  those  states 
is  different  from  ours.  In  Pursel  v.  Pursel, 
ubi  siq»ra,  Henry  W.  Green,  Ordinary,  ap- 
proved the  disallowance.  In  the  account  of  an 
erecntinr,  of  a  credit  claimed  for  a  book  ac- 
count of  the  executor  against  the  testator, 
because  the  bulk  of  It  was  barred  by  the 
statute  of  limitations  In  testator's  lifetime, 
and  tlie  proofs  raised  every  presumption 
against  the  Justice  of  any  part  of  the  claim. 
The  statement  that  the  claim  was  barred  by 
the  statute  was,  of  course,  inadvertent,  for 
the  statute  only  bars  the  action,  If  Inter- 
posed by  the  plea  or  otherwise.  What  that 
learned  judge  Intended  to  express  was  un- 
doubtedly this,  viz.:  That  the  claim  of  the 
executor  upon  the  estate  of  the  testator  was 
nnjast  and  dlsbonest,  one  gn^und  for  such 
determination  being  the  fact  that,  If  the  claim 
had  been  sued  on  in  the  lifetime  of  testa- 
tor, he  could  have  Interposed  the  bar  of  the 
statnte.  But  obviously  that  ground  would 
not  bave  operated  niwn  the  rest  of  the  claim, 
and  there  were  other  circumstances  that  con- 
vinced blm  that  the  whole  claim  was  dis- 
honest 

In  the  case  In  band,  the  note  claimed  by 
the  administratrix  was  dated  more  than 
six  years  before  the  maker's  death.  It  la 
said  to  have  been  payaUe  on  demand. 
Whether  the  statute  had  run  against  it  at 
bis  death  does  not  a]H>ear  from  the  proofs 
in  the  case  printed.  If  it  did  appear.  It 
wonld  not  without  other  proof,  Justify  the 
Inference  that  the  daim  was  dishonest,  and 
■o  far  as  appears,  there  was  no  other  proof. 


It  results  that  the  decree  appealed  from 
must  be  reversed,  and  the  administratrix's 
claim  must  be  decreed  to  be  admitted  and  al- 
lowed. 


In  re  MOORB'S  WILLb 

(Prerogative  Court  of  New  Jersey.    Jan.  15, 
1907.) 

Wnxs— Revocation— R«vivAi/—BviD«NCB. 

The  transcript  of  the  proceedings  in  the 
orphans'  court  shows  that  tne  will  offered  for 
probata  had  been  revoked  by  a  subsequent  will 
having  variant  proviBions  and  also  containing 
an  express  revocation  of  former  wills,  and  that 
the  subsequent  will  had  been  burned  by  the 
testator  with  intent  to  revoke  it.  Held,  upon 
authority  of  the  decision  in  this  court  in  Randall 
V.  Beatty,  31  N.  J.  Eq.  643,  that  the  revocation 
of  the  snbsequent  will  did  not  revive  the  former 
will,  in  the  absence  of  circumstances  indicating 
that  snch  was  the  intent  of  testator.  EHirther 
held,  that  the  circumstances  proven  raised  no 
inference  that  testator  Intended  to  revive  the 
former  will,  but  such  intent  was  negatived  by 
the  proofs,  and  therefore  that  the  will  offered 
for  probate  was  properly  rejected. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  IS  496,  497.1 

(Syllabus  by  the  Court) 

Appeal  from  Orphans'  Court,  Hudson 
County. 

In  Ihe  matter  of  the  probate  of  the  last  will 
of  Daniel  Moore.  From  a  decree  refusing 
to  admit  the  will  to  probate,  the  executor 
appeals.    Affirmed. 

Robert  S.  Hude^eth  and  Edward  Kenney, 
for  appellant  Francis  Child,  for  respond- 
ents. 

HAOIE,  Ordinary.  The  appeal  In  this  caae 
Is  from  a  decree  of  the  orphans'  court  of  Hud- 
son county,  refusing  to  admit  to  probate  a 
paper  writing  propounded  as  the  last  will 
and  testament  of  Daniel  Moore,  who  died  In 
that  county  on  November  9,  1903.  The  paper 
writing  offered  for  probate  purports  to  be 
dated  December  12, 1882.  If  It  was  executed 
by  Daniel  Moore,  the  case  shows  by  imcon- 
tradlcted  evidence  that  subsequent  to  that 
date,  he  executed  several  wills.  The  last 
one  was  executed  between  October  9  and  No- 
vember 14,  1900.  It  was  drawn  by  Michael 
T.  Barrett,  at  the  request  of  Daniel  Moore, 
and  was  executed  In  the  manner  required 
by  our  statute.  This  will  being  of  later  date 
than  the  paper  offered  for  probate^  and  dis- 
closing a  scheme  for  the-  disposition  of  hia 
property  variant  from  that  appearing  In  this 
paper,  operated  as  an  Indirect  revocation  of 
the  former  will.  It  Is  also  made  to  appear 
that  It  contained  an  express  revocation  of 
all  former  wills.  By  the  second  section  of  the 
"act  concerning  wills,"  passed  November  16, 
1795  (Patterson  [Laws  1703-1800]  p.  189), 
It  was  provided  that  no  devise  or  bequest  In 
writing  shall  be  revocable  otherwise  than  by 
some  other  will  or  codicil  In  writing,  or 
otlter  writing  declaring  the  same,  or  by  burn- 
ing, canceling,   tearing,  or  obliterating  the 
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same  by  the  testator  himself,  or  In  his  pres- 
ence, or  by  his  direction  or  consent  It  was 
further  therein  provided  that  all  devises  and 
bequests  shall  remain  and  continue  In  force 
nntll  burnt,  canceled,  torn,  or  obliterated,  or 
unless  the  same  shall  be  revoked  or  altered 
by  some  other  will  or  codicil  In  writing,  or 
other  writing  of  the  devisor,  signed  In  the 
presence  of  three  or  more  subscribing  wit- 
nesses declaring  such  revocation  or  alteration. 
The  legislation  was  re-enacted  In  the  Revision 
of  1846  (Rev.  St  1847,  p.  363;  Revision,  p. 
1243,  i  22).  By  a  supplement  to  the  revised 
act  approved  March  12,  1851  (3  Oen.  St  p. 
8760,  I  22),  It  was  provided  that  a  will  could 
be  effectively  executed  before  two  witnesses. 
In  consequence  It  was  further  provided  that 
written  revocations  of  wills  should  be  execut- 
ed In  the  same  manner  as  wills  are  required 
to  be  executed,  and  "when  so  made  shall  be 
sufficient  to  revoke  any  last  will  or  any  part 
thereof."  If  this  legislation  were  now  to  be 
reviewed  for  the  first  time,  I  should  be  in- 
clined to  the  view  that  its  language,  in  re- 
spect to  the  revocation  of  a  former  will  by 
the  execution  of  a  later  will,  was  adopted 
to  express  the  Indirect  or  Implied  revocation 
thus  resulting,  and  that  its  language.  In  re- 
spect to  revocation  by  the  execution  of  an- 
other writing  declaring  the  revocation,  was 
adopted  to  express  the  direct  or  express  revo- 
cation thus  resulting.  This  distinction  be- 
tween express  and  Implied  revocation  was 
pointed  out  by  Henry  W.  Oreen,  Ordinary, 
in  delivering  the  opinion  of  this  court  In 
Smith  V.  McChesney,  15  N.  J.  Eq.  359,  and 
by  the  same  learned  Judge  when  Chief  Jus- 
tice, In  Snowhill  v.  Snowhlll,  23  N.  J.  Law, 
447.  Upon  this  construction  of  the  statute  It 
might  be  well  maintained  that  the  execution 
of  a  later  will.  Impliedly  revoking  a  former 
will  and  containing  a  clause  expressly  re- 
voking all  former  wills,  would  satisfy  both 
of  these  clauses  of  the  statute.  It  Is  true 
that  the  statute  declares  that  tbe  express 
revocation  Is  to  be  by  "other"  writing,  which 
may  mean  a  writing  which  Is  not  a  will.  But 
If  that  meaning  Is  attributed  to  the  words, 
I  think,  but  for  a  construction  given  them 
In  a  case  in  this  court  presently  to  be  men- 
tioned, the  words  of  revocation,  though  con- 
tained in  a  will,  might  be  held  to  satisfy  the 
statute  as  "other  writing,"  because  such  a 
clause  has  no  testamentary  character,  and 
Is  not  a  testamentary  disposition  Intended  to 
take  effect  only  at  the  death  of  the  testator 
leaving  the  will  unrevoked,  but  to  operate 
and  take  effect  at  once.  In  other  states,  this 
view  of  an  express  revocatory  clause  con- 
tained in  a  subsequent  will  has  been  de- 
clared by  courts  of  high  repute.  Pickens 
V.  Davis,  134  Mass.  256,  45  Am.  Rep.  322; 
James  v.  Marvin,  3  Conn.  676;  Scott  v.  Fink, 
45  Mich.  246,  7  N.  W.  790.  Like  views  have 
been  expressed  In  the  courts  of  states  having 
provisions  for  the  revocations  of  wills  similar 
to  those  In  our  legislation.    In  re  Cunning- 


ham, 88  Minn.  168,  36  N.  W.  269,  8  Am.  St 
Rep.  650;  Gheever  v.  North,  106  Mich.  393, 
64  N.  W.  455,  87  L.  R.  A.  561,  58  Am.  St 
Rep.  499.  The  case  In  this  court  in  which 
a  different  view  was  expressed  was  decided 
by  Runyon,  Ordinary,  and  was  Randall  v. 
Beatty,  31  N.  J.  Eq.  643.  It  appeared  that 
the  decedent  whose  testamentary  disposition 
was  in  question  died  leaving  a  will  executed 
in  1870.  In  1873  she  executed  another  will 
containing  a  revocatory  clause.  Tbe  will  of 
1873  was  afterward  canceled  and  decedent 
retained  the  will  of  1870  In  ber  possession. 
The  learned  ordinary  held  that  the  will  of 
1873  did  not  revoke  that  of  1870,  because 
the  revocatory  clause  was  testamentary  in 
character  and  its  cancellation  revived  the 
former  will  retained  by  her.  In  the  case 
under  consideration,  tbe  evidence  makes  it 
clear  that  Daniel  Moore  burned  and  destroy- 
ed tbe  will  drawn  for  him  by  Mr.  Barrett 
with  Intent  to  revoke  It  It  was  urged  In 
the  argument  In  the  court  below,  and  tbe 
same  argument  has  been  made  here,  that  by 
the  burning  and  revocation  of  the  later  will 
the  former  paper  writing.  If  the  will  of  the 
deceased,  was  thereby.  Ipso  facto,  revived, 
without  considering  whether  or  not  the 
testator,  by  such  revocation.  Intended  to  re- 
vive the  previous  will. 

For  the  respondents  the  contention  Is  (1) 
that  tbe  construction  of  the  revocatory  claus- 
es of  the  wills  statute  was  erroneous,  bnt 
(2)  that  If  It  was  not  erroneous  or  Is  binding 
upon  this  court  In  the  present  case,  the  cir- 
cumstances proved  clearly  Indicate  that  Dan- 
iel Moore  did  not  In  fact  Intend  to  revive  or 
re-establish  any  former  wllL  In  Randall  v. 
Beatty,  ubi  supra.  Chancellor  Runyon  admits 
that  It  must  appear,  In  order  that  the  revo- 
cation of  a  later  will  shall  operate  to  revive 
a  former  will,  from  the  circumstances  sur- 
rounding tbe  transaction,  that  the  testator 
Intended  to  revive  the  former  will.  Assum- 
ing, then,  that  such  construction  of  the  stat- 
ute of  wills  Is  correct,  it  admits  of  no  doubt 
In  my  Judgment  that  Daniel  Moore,  In  this 
case.  If  he  did  execute  the  paper  wrlUng  In 
question,  did  not  Intend  that  it  should  be 
revived  by  the  destruction  of  the  will  drawn 
by  Mr.  Barrett  and  executed  by  Mr.  Moore 
in  1900.  The  will  construed  in  Randall  v. 
Beatty  had  been  retained  by  the  testatrix, 
kept  with  her  husband's  will  In  the  place  of 
deposit  for  her  valuable  papers,  and  was 
found  there  at  her  death,  and  this  circum- 
stance was  seized  upon  to  indicate  that  whoi 
she  destroyed  a  will  of  later  execution,  she 
Intended  to  revive  the  will  which  she  had 
preserved  so  carefully.  In  the  case  now  un- 
der consideration,  the  paper  writing  claimed 
to  be  the  win  of  Daniel  Moore  was  not  re- 
tained by  bim  In  the  place  In  which  he  kept 
his  Important  papers,  and  to  which  he  fre- 
quently resorted  for  examination  of  them. 
On  the  contrary,  if  the  singular  story  of  the 
discovery  of  this  paper  writing  Is  credible. 
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he  bad  practically  thrown  the  paper  away, 
or  delivered  It,  without  explaining  Its  con- 
tents, along  with  old  letters  and  papers,  to  a 
young  woman  who  passed  as  his  daughter, 
on  the  eve  of  her  marriage,  which  was  short- 
ly after  the  execution  of  the  Barrett  wilL 
The  paper  had  been  partially  burned,  and  by 
such  burning,  one  of  the  clauses  devising  val- 
uable property  is  rendered  incapable  of  t>elng 
read.  It  is  a  fair  conjecture,  however,  that 
It  Is  Intended  to  be  a  provision  for  his  wife 
Hannah,  who  was  living  at  the  date  of  this 
paper  writing.  It  is  Incredible  that,  at  the 
time  of  the  destruction  of  the  later  will,  he 
could  have  an  Intent  to  revive  that  clatise, 
for  his  wife  had  been  dead  for  some  years, 
and  he  had  married  again. 

Upon  the  whole  evidence,  I  find  no  ground 
upon  which  an  intent  to  revive  can  be  in- 
ferred, but,  on  the  contrary,  I  think  It  clear 
that  be  did  not  Intend  to  revive  this  paper 
writing,  if  it  ever  was  bis  will.  The  decree 
must  therefore  be  affirmed  on  this  ground. 

The  very  extraordinary  account  given  of 
the  discovery  of  this  paper  writing,  and  the 
extraordinary  discrepancies  appearing  In  it, 
might,  perhaps.  Justify  a  deniar  of  its  admis- 
sion to  probate  on  the  ground  that  the  right 
of  heirs  at  law  will  not  be  taken  away  except 
upon  clear  proof  of  a  testamentary  dispo- 
sition of  tbe  decedent's  property.  But  as 
the  other  ground  is  found  to  Justify  tbe  af- 
firmance of  tbe  decree  below,  no  opinion  will 
be  expressed  on  this  subject 

Let  the  decree  be  affirmed.  Counsel  may 
be  heard  before  the  decree  Is  signed,  if  they 
desire,  on  the  question  of  the  allowance  of 
costs  and  the  expenses  of  the  appeal. 


DAWSON  T.  LESCHZINER   et  al. 

(Court  of  Chancery  of  New  Jersey.    Jan.  15, 
1907.) 

1.  Equtft— DKinnoBB  to  Bili<— Reukdt  at 
Law. 

A  bill  disclosed  that  complainant  employed 
defendants,  as  real  estate  brokers,  to  procure 
a  purchaser  for  lands  which  complainant  de- 
aired  to  sell ;  that  defendants  procured  a  pur- 
chaser who  was  willing  to  give  $5,500  therefor; 
that  defendants  did  not  disclose  to  comijlainant 
the  sum  the  purchaser  was  willing  to  give,  but 
assured  complainant  that  $5,062  was  the  best 
price  they  could  obtain,  and  thereupon  com- 
plainant contracted  to,  and  did,  convey  her  land 
to  the  purchaser,  and  received  therefor  only 
$5,(>82  of   the   $5,500   paid   to   defendants. 

Held,  that  tbe  bill  praying  for  an  accounting 
and  a  decree  for  the  excess  paid  to  defend- 
ants over  the  amount  received  by  complainant 
is  not  demurrable  on  the  ground  that  complain- 
ant has  a  complete  remedy  at  law. 

2.  Samz. 

Whether  complainant  has  a  complete  rem- 
edy at  law  may  be  doubtful ;  but,  it  she  has, 
equity  will  maintain  jurisdiction  to  grant  ap- 
propriate relief  because  of  the  fraud  disclosed. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  »  104-114.1 


(Syllabus  by  the  Court) 
68A.-2» 


Bill  by  Malrina  V.  Dawson  against  Sieg- 
fried Leschzlner  and  others.  Demurrer  to 
bill  overruled. 

Samuel  F.  Leber,  for  demurrants.  Henry 
H.  Dawson,  opposed. 

MAOIB,  Ch.  Tbe  bill  donurred  to  pre- 
sents the  following  facts:  Complainant  was 
the  owner  of  real  estate  In  the  dty  of  New- 
ark, and  employed  the  defendants,  who  were 
at  that  time  partners  conducting  a  real  es- 
tate business  In  Newark,  to  sell  her  property 
at  the  price  of  $5,500.  The  defendants 
notified  complainant  that  they  had  an  offer 
of  $5,000  for  the  property,  and  advised  her 
to  accept  it  Thereafter,  the  complainant 
agreed  to  sell  her  property  for  $5,062,  which 
she  was  assured  by  the  defendants  was  tbe 
best  price  they  could  obtain  for  it  and  she 
signed  an  agreement  to  convey  the  prt^erty 
to  Hugo  Sutor  for  $5,062.  Afterward,  com- 
plainant, with  her  husband,  executed  and  de- 
livered a  deed  for  the  property  to  Hugo 
Sutor  for  $5,062,  for  which  price  the  com- 
plainant received  a  bond  and  mortgage  for 
$4,000,  and  the  balance  of  the  purchase 
price  In  cash,  less  the  brokerage  charged  by 
the  defendants.  Since  that  time,  complain- 
ant has  discovered  that  Sutor,  instead  of 
paying  to  defendants  for  complainant  $5,062 
for  the  property,  really  paid  them  $5,500;  that 
Sutor  had  previously  told  the  defendants 
that  he  would  pay  $5,500  for  the  property, 
before  complainant  signed  the  agreement  to 
sell  for  $5,062,  which  fact  was  fraudulently 
concealed  from  complainant  by  the  defend- 
ants. Defendants,  Instead  of  accounting  to 
complainant  for  $5,500,  the  amount  received 
by  them,  only  accounted  to  her  for  $5,062. 
Upon  these  statements,  tbe  complainant 
prayed  for  an  acconnting,  and  a  decree  di- 
recting the  defendants  to  pay  to  the  com- 
plainant $438,  less  2^  per  cent  commission. 

The  defendants  present  several  grounds  of 
demurrer.  The  first  and  the  one  principally 
argued  is  that  the  complainant  has  adequate 
relief  at  law,  and  may  there  recover  the 
amount  which  she  now  seeks  to  have  de- 
creed to  be  paid  to  her.  This  court  has  a 
general  Jurisdiction  In  cases  of  fraud,  as 
well  In  cases  where  tbe  remedy  at  law  Is 
plainly  adequate  and  complete,  as  in  other 
cases;  but  when  the  remedy  at  law  Is 
plainly  adequate  and  complete,  the  Court  of 
Chancery  Is  reluctant  to  exercise  its  Juris- 
diction, and  will  not  do  so  unless  the  ad- 
ministration of  Justice  will  be  thereby  plain- 
ly facilitated.  Eggers  v.  Anderson,  63  N. 
J.  Eq.  264,  49  Atl.  578,  56  L.  R.  A.  570.  It 
may,  perhaps,  be  questioned  whether  the 
complainant  has  a  complete  and  adequate 
remedy  by  a  resort  to  an  action  at  law.  The 
case  differs  from  that  of  Krueger  v.  Arml- 
tage,  58  N.  J.  Eq.  357,  44  Atl.  167,  and  from 
Polhemus  T.  Holland  Trust  Co.,  59  N.  J.  Eq. 
83,  45  Atl.  534,  and  Id.,  61  N.  J.  Eq.  654, 
47  AtL  417.    In  each  of  the  cases  last  stated. 
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the  defendants  had  procured  from  the  com- 
plainants money  of  the  complainants  by 
false  and  fraudulent  representations,  so 
that  the  complainants'  right  to  the  money 
could  be  considered  to  be  unaffected  by  the 
fraudulent  transaction.  In  the  case  now  be- 
fore us,  the  defendants  have  received  from  a 
third  party  money  which  In  equity  ought 
to  go  to  tiie  complainant  In  an  action  at 
law  to  recover  tliat  money,  the  complainant 
would  be  met  with  a  defense  founded  upon 
her  written  agreement  to  convey  the  prop- 
erty for  the  sum  of  $6,062,  and  with  the  fact 
that  she  had  afterward  executed  and  de- 
livered a  deed  for  the  property  to  the  pur- 
chaser at  that  price,  so  that,  without  de- 
ciding* that  no  action  at  law  would  lie,  it 
at  least  Is  not  clear  that  that  action  would 
be  complete  and  adequate  to  relieve  the  com- 
plainant In  the  case  made  by  the  bill,  the 
real  estate  agents  employed  to  sell  have  con- 
cealed from  the  complainant  facts  which 
they  were  bound  to  make  known  to  her, 
viz.,  that  the  purchaser  they  had  procured 
for  the  property  was  willing  and  ready  to 
give  $5,500  for  it  In  the  case  of  Toimg  t. 
Hughes,  82  N.  J.  Eq.  372,  the  relation  of  a 
real  estate  broker  with  bis  principal  was  un- 
der consideration  In  the  C!ourt  of  Errors, 
and  It  was  adjudged  that  the  broker  so  em- 
ployed became  an  agent  with  a  fiduciary  re- 
lation which  required  of  him  fidelity  and 
good  faith  toward  his  employer  within  the 
sphere  of  his  employment  Among  other 
things,  it  was  declared  that  the  broker  was 
bound  to  disclose  to  his  principal  all  facts 
within  his  knowledge  which  might  be  ma- 
terial to  the  matter  in  which  he  was  em- 
ployed. In  that  case,  the  concealment  of 
facts  was  held  to  Justify  the  Court  of  Chan- 
cery in  refusing  to  enforce  a  contract  of 
sale  made  by  the  procurement  of  a  broker 
who  was  guilty  of  concealment  with  the  con- 
nivance of  the  purchaser.  The  case  tvere 
presented  discloses  a  fraud  by  a  flduciaiy 
agent  upon  his  principal,  and,  considering 
the  fact  that  It  may  be  doubtful  whether  the 
principal  may  be  relieved  In  a  court  of  law, 
the  Court  of  Chancery  should  maintain  Its 
Jurisdiction  to  enforce  proper  relief.  The 
bill   Is   not  objectionable   on   that  ground. 

It  Is  secondly  objected  that  the  complain- 
ant has  been  guilty  of  laches.  The  sale  of 
the  property  took  place  in  June,  1904.  The 
fraud  was  not  discovered  ■until  December, 
1904,  and  this  bill  was  filed  in  April,  1906. 
It  Is  not  perecelvable  that  this  delay  in  seek- 
ing relief  Is  laches  for  which  the  bill  should 
be  dismissed. 

It  is  thirdly  presented  as  a  ground  foi 
demurrer  that  no  Jurisdictional  facts  have 
been  stated  supporting  the  decree  sought  In 
this  bill.  The  statements  above  made  dis- 
pose of  this  objection.  The  bill  sufficiently 
states  a  jurisdiction  In  the  court  and  ade- 
quate relief  may  be  here  granted. 

The  demurrer  must  be  overruled. 


EMPIRE  RUBBER  MFG.  CO.  T.  MORRIS 

etal. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  19.  1906.) 

1.  CONTBACTS — COBBXSFONnENCB. 

Where  written  correspondence  between  two 
parties  manifests  a  bona  fide  intent  on  both 
sides  to  come  to  a  definite  agreement,  the  writ- 
ings should  be  so  construed,  if  possible,  aa  t» 
effectuate  the  general  purpose,  and  so  as  to 
constitute  an  agreement  rather  than  to  defeat 
an  agreement 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  11.  Contracts,  §S  119,  120.] 

2.  Same— CoRBTBDCnoK. 

The  rule  that  a  written  instrument  is  to  be 
taken  most  strongly  against  the  writer  is  the 
last  rule  of  construction  to  be  resorted  to,  never 
to  be  relied  upon  except  where  other  canons 
of  construction  fail. 

[Ed.  Note. — For  cases  in  point  see  Cent  Pig. 
vol.  11,  Contracts,  f  736.] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  the  Empire  Rubber  Mannfactor- 
ing  Company  against  William  McK.  Morris 
and  Edwin  Morris.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Reversed,  and 
new  trial  granted. 

John  M.  Dickinson  and  Edwin  Robert 
Walker,  for  plaintiff  In  error.  Robert  8. 
Woodruff  and  John  H.  Backes,  for  defendants 
in  error.  j 

PITNEX,  J.    This  writ  of  error  brings  nn- 
der   review   a  Judgment   recovered   by    the        | 
plaintiff  in  error  (plaintiff  below)  for  dam-        j 
ages  arising  out  of  a  breach  of  contract 
Reversal  is  prayed  for  on  the  ground  that  by        I 
reason  of  an  erroneous  ruling  of  the  trial        j 
Justice  in  his  Instructions  to  the  Jury  the 
damages  allowable  to  the  plaintiff  were  Im-        ' 
properly  limited. 

It  appears  the  plaintiff  was  mannfactnrlng 
belting  and  hose  at  Trenton,  In  which  manu- 
facture cotton  duck  was  largely  used.  De- 
fendants were  manufacturers  of  cotton  dude 
at  Yardvllle,  a  few  miles  away.  Shortly 
prior  to  October  1,  1902,  a  verbal  agreement 
was  made  between  Mr.  Skirm,  representative 
of  the  plaintiff,  and  Mr.  Morris,  representing 
the  defendants,  looking  to  the  delivery  of 
cotton  duck  by  the  defendants  to  the  plain- 
tiff during  the  year  commencing  October  1st 
at  the  price  of  17  cents  per  pound.  It  appears 
to  have  been  an  optional  contract  not  binding 
the  plaintiff  to  purchase  any  particular  quant- 
ity of  duck,  but  binding  the  defendants  to  de- 
liver so  much  as  might  be  required  by  the 
plaintiff.  Whether  the  contract  was  to  fur- 
nish duck  during  the  year,  up  to  the  gross 
quantity  of  1,000  rolls.  In  quantities  as  called 
for  by  the  plaintiff  (their  estimated  require- 
ments being  60  to  70  rolls  per  month),  or 
whether  the  contract  was  to  deliver  up  to 
720  rolls  during  the  year,  was  a  matter  that 
seems  to  have  been  left  In  uncertainty  at  the 
trial.  It  was  likewise  In  dispute  whether  this 
contract,  Instead  of  being  a  contract  by  the 
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defendants  to  deliver  the  gross  quantity  con- 
templated whenever  It  should  be  called  for  by 
the  plaintiff  within  the  year,  was  a  contract 
simply  to  respond  to  plaintiff's  monthly  req- 
nisltlons  of  not  less  than  60  nor  more  than 
70  rolls  each  month.  Up  to  the  month  of 
Jane,  1903,  only  74  rolls  of  duck  bad  been 
called  for  by  the  plaintiff,  and  these  had 
been  furnished  by  the  defendants.  In  that 
month,  a  difference  having  arisen  between  the 
parties  as  to  their  status  under  the  arrange- 
ment above  referred  to,  the  following  corres- 
pondence ensued: 

"Empire  Rubber  Mfg.  Co. 

"Trenton,  N.  J.,  June  22, 1S03. 
"Messrs.  Morris  &  Ca,  GrovevIUe,  N.  J. — 
Gentlemen:  In  order  to  complete  our  record, 
we  beg  to  confirm  conversation  had  with  you 
over  'phone  by  our  Mr.  Nason  regarding  con- 
tract placed  with  you  by  Mr.  Slcirm  about 
the  latter  part  of  September,  last  year,  for 
our  requirements  In  cotton  duck,  to  Oc^ 
tober  Ist,  1903,  at  17  cents  per  pound.  Tours 
truly,  Empire  Rubber  Mfg.  Co.,  per  H.  R.  N." 

"Morris  &  Company. 
"TardvlUe,  N.  J.,  June  24,  1903. 
"Empire  Rubber  Mfg.  Co.,  Trenton,  N.  J. — 
Gentlemen:  Your  letter  received.  Our  un- 
derstanding with  Mr.  Skirm  was  that  you 
would  use  somewhere  between  sixty  or  seven- 
ty rolls  per  month  be  thought,  and  we  would 
protect  you  at  seventeen  cents  per  pound, 
8  per  cent  ten  days.  Since  our  understanding 
you  have  taken  In  the  nine  months  just  sev- 
enty-four rolls  in  all,  or  about  eight  rolls  per 
month.  This  Is  so  far  from  the  understanding 
we  had  with  Mr.  Skirm  that  we  feel  compel- 
led to  put  it  on  a  little  different  basis  for 
the  remaining  three  months,  namely,  we  will 
acccipt  orders  from  you  up  to  CO  rolls  of  duck 
at  seventeen  cents  per  pound,  8  per  cent. 
tai  days;  but  any  orders  In  excess  of  this 
amount  must  be  at  a  new  price.  Xours  very 
truly,  Morris  &  Co." 

"Empire  Rubber  Mfg.  Ca 

"Trenton,  N.  J.,  June  25, 1903. 
"Messrs.  Morris  &  COn  TardvlUe,  N.  J.— 
Gentlonen:  We  beg  to  acknowledge  receipt 
ot  your  favor  of  the  24th  Instant,  and  we 
hardly  think  your  position  is  in  line  with 
your  general  reputation  for  being  fair  In 
your  business  dealings.  We  think  you  will 
acknowledge  your  contract  with  Mr.  Skirm 
was  for  our  year's  supply,  and.  If  we  over- 
estimated our  wants,  it  only  means  your  gain, 
as  the  number  of  rolls  mentlcmed  by  Mr. 
Skirm  had  nothing  whatever  to  do  with  the 
contract  itself,  but  simply  a  guidance  for 
your  protection,  and,  as  you  have  not  been  at 
a  loss  on  account  of  the  verbal  estimate,  we 
do  not  see  bow  you  justify  your  refusal  at 
tills  time  to  accept  our  requisitions  on  account 
of  contract,  so  long  as  they  are  within  the 
nomber  of  rolls  as  estimated  we  would  need. 


We  understand  you  stated  to  our  Mr.  Nason 
over  'phone  the  contract  with  us  was  a  verbal 
one,  for  the  guidance  of  our  shipping  clerk. 
We  tiave  memorandum  of  contract  made  with 
yon  and  we  feel  quite  sure  you  will  find 
among  your  flies  the  contract,  or  at  least  some 
reference  to  it,  and  If  you  are  successful  In 
finding  same,  we  would  thank  you  to  furnish 
us  with  a  copy  of  it.  We  remain.  Yours 
truly,  Empire  Rubber  Mfg.  Co.,  C.  Edward 
Murray,  Treas." 

"Morris  &  Company. 
"Yardville,  N.  J„  June  26, 1903. 
"Empire  Rubber  Mfg.  Co.,  Troiton,  N.  J.— 
Gentlemen:  Your  letter  received  this  morn- 
ing. When  we  first  had  our  talk  with  Mr. 
Skinn  we  refused  to  talk  anything  otherwise 
than  a  de^ite  contract  But  after  some 
weeks  we  entered  Into  an  agreement  that  we 
would  protect  you  In  price  for  sixty  or 
seventy  rolls  per  month,  as  this  was  the 
number  Mr.  Skirm  thought  we  could  count  on 
each  month,  altiiongb  be  did  not  bind  himself 
to  take  that  number.  We  told  him  we  would 
have  to  know  in  order  to  protect  ourselves 
in  cotton  and  sales  of  our  goods.  Since  that 
understanding  you  have  taken  in  nine  months 
what  Mr.  Skirm  led  as  to  expect  in  one 
month.  We  have  frequently  called  your  com- 
pany up  to  see  how  the  duck  situation  was, 
but  always  understood  you  did  not  need  any 
dn<&.  We  have  since  had  to  try  and  sell  the 
quantity  we  saved  for  you.  We  fall  to  under- 
stand why  we  are  not  treating  yon  right  for 
we  feel  the  "shoe  Is  on  the  other  foot'  You 
certainly  do  not  think  we  would  enter  Into 
an  agreement  last  September  to  deliver  you 
all  your  order  in  two  or  three  months  at  the 
tag  end  of  the  year,  for  you  must  appreciate 
that  we  could  not  do  business  at  that  rate,  for 
we  would  not  be  able  to  spare  the  goods 
owing  to  our  other  contracts.  We  have  not 
prepared  to  deliver  you  duck  in  the  next 
three  months  any  faster  than  what  you  have 
been  taking  in  the  last  nine  months,  and  you 
have  not  led  us  to  expect  you  would  want 
it  any  faster,  although  we  have  called  you 
over  teleph(me  many  times.  We  now  offer 
you  in  the  next  three  months  almost  as 
many  rolls  as  you  have  taken  In  the  nine 
months,  and  you  think  we  are  not  fair.  We 
think,  after  you  come  to  look  into  the  situ- 
ation a  little  closer,  you  will  see  our  position, 
and  see  that  we  are  acting  very  liberally. 
We  are.  Very  truly  yours,  Morris  &  Co." 

"Empire  Rubber  Mfg.  Co. 

"Trenton,  N.  J.,  June  29,  1903. 
"Messrs.  Morris  &  Co.,  Yardville,  N.  J.— 
Gentlemen:  We  beg  to  acknowledge  receipt 
of  your  favor  of  the  26th  Inst  and  are  sur- 
prised at  the  position  which  you  take  regard- 
ing our  contract  for  duck.  We  had  hopes  you 
would  be  willing  to  treat  us  in  your  usual 
fair  manner,  and  extend,  if  necessary,  time  of 
delivery  of  goods  as  covered  by  agreement  but 
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nnder  tbe  clrcnmBtances  we  wtll  not  ask  thla. 
We  will  favor  yon  by  considering  the  small- 
est  estimate  of  our  requirements,  which 
would  equal  720  rolls  for  the  year,  deducting 
74  rolls  delivered,  would  leave  a  balance  of 
646  rolls.  These  you  can  deliver  to  us  at  tbe 
rate  of  215  rolls  per  month.  This  is  only  In 
accordance  with  your  contract,  and  we  thlnlt 
you  will  agree  with  us  there  was  never  any 
reference  to  Just  what  time  deliveries  must  be 
made.  Our  actual  requirements  in  the  next 
three  months  will  be  about  60  to  75  rolls  per 
month,  and,  if  you  would  prefer  making  us 
shipments  of  about  this  amount,  until  com- 
pletion ef  contract.  It  would  be  agreeable  to 
us.  We  remain,  Tours  truly.  Empire  Rubber 
Mfg.  Ck).,  C.  Edward  Murray,  Treas." 

"Empire  Rubber  Mfg.  Co. 

"Trenton,  N.  J.,  July  7,  1908. 
"Messrs.  Morris  &  Co.,  YardvUle,  N.  J.— 
Gentlemen:  We  are  without  your  reply  to 
our  favor  of  the  29th  ult  We  herewith  in- 
close you  requisitions  on  account  of  our  con- 
tract, and,  unless  we  have  from  yoa  prompt 
delivery,  we  shall  be  compelled  to  purchase 
on  open  market,  and  in  such  case  we  shall 
charge  you  with  the  difference  between  our 
contract  price  and  market  price  of  to-day. 
We  remain.  Yours  truly.  Empire  Rubber  Mfg. 
Co.,  0.  Edward  Murray,  Treas." 

"Morris  &  Company. 
"XardTllle,  N.  J.,  July  10,  1903. 
"Empire  Rubber  Mfg.  Co.,  Trenton,  N.  J. — 
Oentlemen:  We  have  decided  to  accept  your 
offer  in  your  letter  of  June  29th  and  deliver 
you  646  rolls  of  belting  and  hose  duck  at  17 
cents,  3  per  cent.  During  this  and  next 
month  we  presume  you  can  get  along  with  80 
or  40  rolls  per  month,  as  you  know  cotton  Is 
very  high.  After  Beptembw  Ist  we  to  de- 
liver you  at  tbe  rate  of  60  rolls  per  month 
until  the  above  number  of  rolls  are  delivered 
— ^you  to  send  us  specifications  for  each  60 
rolls  as  near  the  first  of  the  month  as  pos- 
sible. We  are.  Very  truly  yours,  Morris  & 
Co." 

"Empire  Rubber  Mfg.  Co. 

"July  18,  1903. 
"Messrs.  Morris  &  Co.,  Xardvlile,  N.  J. — 
Gentlemen:  We  beg  to  acknowledge  receipt 
of  your  favor  of  the  10th  instant,  and  note 
that  you  have  decided  to  fill  contract  accord- 
ing to  our  understanding  of  it  and  as  per 
our  letter  of  June  29th.  We  shall  draw  on 
you  within  the  next  two  months  for  as  little 
as  we  possibly  can,  with  the  understanding, 
however,  that  you  do  not  allow  the  change  to 
have  any  bearing  whatever  upon  terms  of 
contract  We  remain,  Yours  truly.  Empire 
Rubber  Mfg.  Co.,  O.  Edward  Murray,  Treas." 

It  was  the  insistment  of  the  plaintiff  at  the 
trial  that  tbe  letters  of  June  29th,  July  10th, 
and  July  13th  constituted  a  confirmation  of 
defendants'  obligation  to  cany  out  the  pre- 


vious arrangement,  to  the  extent  of  deliv- 
ering 646  rolls  of  duck  at  the  stipulated  price 
of  17  cents,  and  at  the  same  time  a  modifica- 
tion of  the  previous  arrangement  with  re- 
spect td  the  time  of  making  deliveries. 
With  the  letter  of  July  7th,  Just  quoted,  a 
requisition  was  Inclosed  containing  specifi- 
cations for  192  rolls  of  duck.  Subsequently, 
on  September  21st,  plaintiff  wrote  to  defend- 
ants referring  to  this  requisition  and  inclos- 
ing an  additional  requisition  for  252  rolls,  at 
the  same  time  referring  to  the  requisition  of 
July  7th  as  being  still  in  force.  On  Novem- 
ber 23,  1903,  specifications  were  forwarded 
by  the  plaintiff. to  defendants  for  199  rolls, 
which  were  said  to  make  up  the  balance  of 
the  646  rolls.  These  three  requisitions  (192 
rolls,  252  rolls,  and  199  rolls)  aggregated  but 
643  rolls.  The  difference  of  3  rolls  was  prob- 
ably accounted  for  by  verbal  orders  through 
the  telephone,  of  which  there  was  some  evl-  j 
dence.  After  the  correspondence  of  June  | 
and  July,  defendants  made  deliveries  of  duck  | 
to  the  plaintiff  at  various  times  during  the  j 
rest  of  the  year,  viz. :  In  July,  31  rolls;  In 
August,  27  rolls;  In  September,  12  rolls;  in  i 
October,  19  rolls;  in  November,  13  rolls;  and 
In  December,  26  rolls — a  total  of  128  tolls. 
The  circumstances  under  which  these  de-  i 
liveries  were  made,  invoices  rendered,  and 
payments  for  tbe  same  received  by  def^id- 
ants,  were  consistent  with  the  theory  that 
the  defendants  recognized  an  obligation  aris- 
ing out  of  their  letter  of  July  10th  as  accept- 
ed by  the  plaintiff  on  July  13th.  During  the 
latter  part  of  the  year  1903  complaints  were 
made  by  the  defendants  that  the  invoices 
were  not  paid  with  such  promptness  as  they 
claimed  to  be  due,  and  according  to  the  evi- 
dence of  the  defendants  it  was  for  this 
avowed  reason  that  in  January,  1904,  they 
refused  to  make  any  further  deliveries  of 
duck  to  the  plaintiff.  Thereupon  the  plaln- 
'tlff  filled  its  requirements  by  purchases  In 
the  open  market,  at  prices  largely  In  excess 
of  17  cents  per  pound  (the  price  of  cotton 
having  risen  since  July,  1903),  and  brought 
this  action  to  recover  their  consequent 
damages.  The  declaration  contains  several 
counts;  some  of  them  relying  upon  the  orig- 
inal verbal  contract  of  September,  1902,  and 
others  founded  upon  a  contract  alleged  to 
have  arisen  out  of  defendants'  letter  of  July 
10,   1903. 

The  principal  matter  now  requiring  con- 
sideration is  the  instruction  of  the  learned 
trial  Justice  to  the  Jury  that  the  plaintlfTs 
rights  must  rest  upon  the  former  contract 
To  this  exception  was  duly  taken,  and  error 
is  now  assigned  thereon.  The  ground  upon 
which  the  trial  Justice  so  held  is  that  de- 
fendants' letter  of  July  10th  did  not  amount 
to  an  unqualified  acceptance  of  plaintiff's  let- 
ter of  June  29th;  and  that  on  the  other 
hand,  piaintiflTs  letter  of  July  13th  did  not 
accept  the  modification  eml>odied  in  defend- 
ants' letter  of  July  lOtb.    With  tbe  latter 
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Tiew  we  cannot  agree.  Prom  the  prevlons 
correspondeoce,  down  to  defendants'  letter  of 
June  26tb,  It  Is  plain,  we  think,  that  the 
main  contat>TerBy  between  the  parties  was 
with  respect  to  the  amount  of  duck  that  th« 
defendants  remained  bound  to  deliver  under 
the  arrangement  of  the  preyions  September. 
Their  inslstment  was  that  they  had  agreed 
only   to  protect  the  plaintiff   in  price  for 

00  or  70  rolls  per  month  at  17  cents  per 
pound,  provided  monthly  specifications  were 
furnished  to  them;  and  that,  because  the 
plaintiff  had  called  for  only  74  rolls  during 
nine  months,  they  were  justified  in  re- 
fusing orders  from  the  plaintiff  during  the 
remaining  three  months,  except  to  the  extent 
of  50  rolls  In  alL  They  not  only  disputed 
the  contention  of  the  plaintiff  that  they  re- 
mained bound  to  deliver  646  rolls  between 
the  time  of  writing  and  October  1,  1903, 
bat,  admitting  that,  by  the  previous  contract 
as  they  themselves  construed  it,  the  plaintiff 
would  be  entitled  to  60  or  70  rolls  per  month 
for  the  remaining  three  months,  they  pro- 
posed to  confine  the  plaintiff  to  50  rolls  dur- 
ing that  period,  on  the  ground  that  this  was 
"almost  as  many  rolls  as  you  liave  taken  in 
the  nine  months."  Plaintiff's  contention,  on 
the  other  hand,  was  that  the  contract  of 
September,  1002,  contemplated  a  year's  sup- 
ply, and  that  the  suggestion  of  deliveries  to 
the  extent  of  60  or  70  rolls  per  month  was 
a  nonessential  element,  so  that  plaintiff  was 
still  entitled  to  call  for  the  646  rolls  remain- 
ing undelivered.  The  letters  of  Jane  29th, 
Jaly  10th,  and  July  13th  are  to  be  read  in 
the  light  of  this  state  of  the  controversy. 
They  are  also  to  be  dealt  with  in  accordance 
with  the  established  canons  for  the  construc- 
tion of  written  agreements.  One  of  these  is 
that  the  writings  shall  receive  a  reasonable 
constrnction  according  to  the  bitent  of  the 
parties.  1  Chitt  O  mtr.  106.  We  think  we 
may  paraphrase  the  observation  of  Dr.  Paley, 
and  say  that  each  letter  should  be  taken  In 
that  sense  in  which  the  writer  apprehended 
at  the  time  that  the  recipient  understood  It 

1  Chitt.  C!ontr.  104.  Another  and  Important 
canon  of  construction  Is  that  the  writings 
should  be  so  construed.  If  possible,  as  to  effec- 
tuate the  manifest  purpose  of  the  parties  to 
come  together  In  an  agreement;  that  such  a 
construction  should  be  adopted.  If  possible, 
as  to  constitute  an  agreement,  rather  than 
defeat  an  agreement.  This  general  purpose 
to  make  an  agreement  Is  the  fundamental 
basis  of  the  maxim,  "Verba  debent  Intelllgl 
cum  effecta,  at  res  magis  valeat  gnam  pereat" 
1  Chitt  Contr.  Ill ;  Rnev.  Rue,  21  N.  J.  Law, 
869,  875,  379;  Varick  v.  Crane,  4  N.  J.  Bq. 
128;  1  Cyc.  586;  5  Lawson's  Rights,  Rem.  ft 
Prac.  f  2319.  We  must  not  be  nnmlndfol  of 
the  rule  that  a  written  Instrument  is  to  be 
taken  most  strongly  against  the  writer.  Bat 
this  being  a  rale  of  some  strictness  and  rigor, 
the  established  doctrine  is  that  it  is  the  last 
to  be  resorted  to— -a  rule  never  to  be  relied 


upon  except  where  other  rales  of  construc- 
tion fall.    1  Chitt  Contr.  137. 

We  now  come  to  the  writings  in  question. 

In  the  letter  of  June  29th,  plaintiff  said. 
In  substance,  that  the  contract  contemplated 
at  least  720  rolls  for  the  year.  Deducting 
74  rolls  delivered  would  leave  a  balance  of 
646  rolls  to  be  delivered.  Plaintiff  Insisted 
they  were  entitled  to  require  delivery  of 
these  within  the  next  three  months,  but 
suggested  a  modification  commensurate  with 
their  actual  requirements.  "Our  actual  re- 
quirements in  the  next  three  months  will  be 
about  60  to  75  rolls  per  month,  and,  if  you 
would  prefer  making  us  shipments  of  alwut 
tliat  amount  until  completion  of  contract,  It 
would  be  agreeable  to  us."  This  means,  of 
course,  that  the  proposed  monthly  shipments 
of  about  60  to  75  rolls  were  to  continue  un- 
til 646  rolls  should  have  been  delivered. 

Defendants'  letter  of  July  10th  conceded 
the  main  contention  that  646  roils  should  be 
dllivered  at  17  cents  per  pound,  and  sug- 
gested, as  favorable  to  themselves,  in  view 
of  the  high  price  of  cotton  then  ruling,  a  limi- 
tation of  deliveries  commensurate  with  the 
current  requirements  of  the  plaintiff;  the 
language  used  being:  "During  this  and  next 
month  we  presume  yoa  can  get  along  with 
30  or  40  rolls  per  month,  as  you  know  cot- 
ton Is  very  high.  After  September  1st  we 
to  deliver  you  at  the  rate  of  60  rolls  per 
month  until  the  above  number  of  rolls  [646] 
are  delivered."  This  was  an  acceptance  of 
the  spirit  and  essence  of  plalntitTs  own  sug- 
gestion as  contained  In  the  letter  of  June 
29th.  Tile  mention  In  that  letter  of  plain- 
tiff's requirements  during  the  next  three 
months  was  avowedly  approximate.  Defend- 
ants' reply  prescribed  limits  beyond  which 
they  were  not  willing  to  bind  themselves  re- 
specting deliveries. 

Plaintiff's  lietter  in  reply,  dated  July  13th, 
begins:  "We  beg  to  acknowledge  receipt  of 
your  favor  of  the  10th  Instant  and  note 
that  you  have  decided  to  fill  contract  accord- 
ing to  our  understanding  of  it  and  as  per 
our  letter  of  June  29th."  The  trial  justice 
construed  this  as  meaning  that  plaintiff  In- 
sisted upon  regarding  defendants'  letter  of 
July  10th  as  an  acknowledgment  of  the  cor- 
rectness of  plalntlfT's  contention  In  Its  letter 
of  June  29th,  to  the  effect  that,  the  original 
contract  remaining  unfulfilled  to  the  extent 
of  646  rolls,  plaintiff  was  entitled  to  deliver- 
ies at  the  rate  of  215  rolls  per  month  for  the 
remaining  three  months  of  the  term.  We  do 
not  so  construe  this  letter.  In  our  view  the 
clause  just  quoted  means  "to  fill  contract 
according  to  our  understanding  of  It  as 
modified  by  our  letter  of  June  29th."  That 
is,  to  supply  the  646  rolls,  but  with  deliver- 
ies modified  to  accord  with  the  anticipated 
requirements  of  the  plaintiff.  The  clause 
amounts  to  an  acknowledgment  that  the  de- 
fendant's own  suggestion  as  to  deliveries  was 
acceptable  to  the  plaintiff,  as  being  in  accord 
with  the  spirit  of  Its  letter  of  June  29th. 
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Nor  do  we  construe  tbe  latter  part  of  plaln- 
tUTs  letter  of  July  13th  as  meaning  any- 
thing different  It  says:  "We  shall  draw 
on  you  within  the  next  two  months  for  just 
as  little  as  we  possibly  can  [this  being  fa- 
vorable to  defendants  In  riew  of  tbe  ruling 
high  price  of  cotton],  with  tbe  understanding, 
however,  that  you  do  not  allow  the  change 
to  have  any  bearing  whatever  upon  terms  of 
contract."  The  trial  Justice  construed  this 
as  insisting  upon  the  continuing  force  of  tbe 
original  contract  of  September,  1902,  as  as- 
serted by  the  plaintiff  In  Its  letter  of  June 
29th.  We  do  not  so  construe  It  In  our 
view  the  allusion  Is  to  one  of  the  points  of 
difference  tbat  had  ezlsited  between  the 
parties.  Defendants  had  contended  In  tbelt 
letters  of  June  24th  and  June  26th  that,  be- 
cause plaintiff  had  not  called  for  deliveries 
of  cotton  each  month  to  the  extent  It  was 
entitled  upon  defendants*  own  construction 
of  the  agreement  of  the  previous  September, 
plaintiff  had  lost  Its  right  to  insist  upon  the 
stipulated  monthly  deliveries  during  the  last 
three  months  of  the  term.  The  final  clause 
in  plalntifTs  letter  of  July  13th  was  intend- 
ed to  guard  against  a  similar  misunderstand- 
ing in  future."  It  amounted  to  saying:  "We 
will  limit  our  requisitions  during  the  next 
two  months  as  much  as  possible,  even  below 
the  limit  you  have  fixed  In  your  letter  of 
July  10th,  provided  you  do  not  allow  this 
change  to  have  any  bearing  whatever  upon 
terms  of  contract"  The  natural  force  of 
this  proviso,  at  most.  Is  not  to  qualify  plain- 
tiff's acceptance  of  defendants'  proposition 
as  contained  In  tbe  earlier  part  of  the  letter, 
but  to  qualify  the  effect  that  might  other- 
wise be  attributed  to  plaintiff's  proposed  for- 
bearance thereafter  to  call  for  duck  as  rapid- 
ly as  It  was  entitled  to  call  for  It  But,  as- 
suming that  the  concluding  clause  of  this 
letter  may  legitimately  be  taken  to  throw 
light  upon  Its  first  sentence,  the  question  Is, 
what  contract  was  referred  to  as  tbat  whose 
terms  were  not  to  be  affected  by  the  proposed 
change  In  requisitions?  Aside  frcnn  Its  con- 
text, the  word  might  refer  either  to  the  con- 
tract of  the  previous  September  or  to  the 
new  contract  Just  now  concluded  betwerai 
tbe  parties.  If  it  be  given  the  former  mean- 
ing,  its  tendency  is  to  nullify  the  efforts  that 
the  parties  were  Manifestly  making,  In  good 
faith  on  both  sides,  to  reach  a  common  un- 
derstanding. Unless  the  context  requires  It, 
we  should  hesitate  to  attribute  to  the  word 
'"contract,"  literally  the  final  word  in  the 
written  negotiation  between  the  parties,  such 
a  meaning  as  would  at  least  tend  to  ren- 
der futile  their  efforts  to  agree.  We  do  not 
think  the  context  requires  us  to  adopt  this 
meaning.  We  think,  on  tbe  contrary,  that 
the  phrase,  "that  you  do  not  allow  the 
change  to  bave  any  bearing  whatever  upon 
terms  of  contract,"  refers  to  the  terms  of 
the  contract  as  now  concluded,  or,  what  is 
the  same  tbing,  tbe  terms  of  the  contract 
of  the  previous  September  as  modified  by  the 
present   correspondemce.    This    construction 


comports  with  the  general  purpose  of  both 
parties  to  come  to  a  practical  workhig  ar- 
rangement; In  other  words,  to  a  definite 
agreement  It  results  that  the  letter  of  July 
13th  was  an  unqualified  acceptance  of  the 
modifications,  proposed  in  defendants'  July 
lOtb  letter,  of  tbe  proposition  contained  In 
plaintlfTs  letter  of  June  29th.  This  leaves 
the  letter  of  July  10th  as  substantially  evi- 
dencing the  agreement  between  the  parties. 

We  find  nothing  in  what  afterwards  took 
place  to  debar  the  plaintiff  from  enforcing 
this  contract  With  respect  to  the  stipula- 
tion that  specifications  for  each  60  rolls 
should  be  furnished  as  near  the  first  of  the 
month  as  possible,  we  think  it  was  a  Jnstifl- 
able  inference  from  the  evidence  that  the 
requisitions  of  July  7th,  September  2l8t  and 
November  23d  (supplemented.  It  may  be,  by 
additional  requisitions  communicated  by  tele- 
phone), were  tendered  by  the  plaintiff  and 
accepted  by  the  defendants  as  a  detail  of  all 
the  duck  tbat  was  to  be  delivered  under  tbe 
contract  of  July  10th,  and  as  a  substitute 
for  the  monthly  specifications  of  80  rolls. 
Whether  plaintiff  had  not  the  right,  without 
the  consent  of  the  defendants,  to  furnish 
their  specifications,  up  to  tbe  aggregate  of 
046  rolls,  In  advance  of  the  time  that  the  spec- 
ifications were  due  according  to  the  terms 
of  the  contract  of  July  10th,  leaving  defend- 
ants to  fulfill  those  specifications  at  the  rate 
of  delivery  provided  for  by  that  contract.  Is 
a  question  that  need  not  now  be  determined. 

With  regard  to  tbe  terms  of  payment,  the 
letter  of  July  10th  merely  says  "17  cents  3 
per  cent"  Construing  this  In  tbe  light  of 
the  previous  correspondence  and  the  testi- 
mony concerning  the  meaning  of  the  trade 
term,  it  means  17  cents  per  pound,  payable 
in  60  days,  with  a  discount  of  3  per  cent 
from  the  face  of  the  bill  if  payment  be  made 
within  10  days.  This,  no  doubt  gave  to  de- 
fendants the  right  to  Insist  upon  payment  of 
the  Invoices  In  full  without  discount,  if  pay- 
ment was  delayed  beyond  the  10  days;  but 
tbe  delay  in  payment  beyond  the  10  days 
did  not  give  to  defendants  the  right  to  abro- 
gate tbe  contract. 

For  the  erroneous  ruling  of  the  trial  Jus- 
tice whereby  plaintlfTs  rights  were  confined 
to  such  as  arose  from  the  contract  of  Sep- 
tember, 1902,  the  Judgment  must  be  reversed, 
and  a  new  trial  awarded. 


OCEIAN  C5ITT  ASS'N  ▼.  ORESSWELL  et  al. 
(two  cases). 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  27,  1906.) 

1.  CoNTRiBxiTiois— Payment  or  Coiocon  In- 
debtedness— Measube  of  Contbibution. 
A  vendor  contracted  to  sell  real  estate  to 
three  persons,  one  of  whom  sold  his  interest 
in  the  contract  to  a  person  who  paid  the  vendor 
the  purchase  price.  Held,  that  the  assignee, 
making  tbe  payment  for  tbe  benefit  of  him- 
self and  the  two  remaining  purchasers,  had  a 
right  to  call  on  them  to  contribute  their  pro- 
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portionate  share  of  the  amouut  paid,  together 
with  interest,  without  deduction  of  the  amount 
expended  by  the  two  in  trying  to  perfect  the 
UUe. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  11,  Contribution,  S  2.J 

2.  Vendok  and  Pubchaseb— Corvktanok  or 
Good  Title. 

A  right  to  convey  pursuant  to  a  contract 
for  the  sale  of  i«al  estate,  which  depends  on 
the  vendor's  possession  of  more  than  20  years 
nnder  a  mortgage,  is  sufficient,  in  the  absence  of 
evidence  to  the  contrary,  to  give  a  good  title. 

8.  SAim— Pebborb  Entitled  to  Conveyance. 
A  vendor  contracted  to  sell  real  estate  to 
three  persons,  one  of  whom  assigned  his  right 
to  a  i)erson  who  paid  the  vendor  the  purchase 
price.  Held,  that  in  equity  the  conveyance 
ooght  to  be  made  directly  to  the  assignee  and 
the  other  two  purchasers,  each  an  equal  un- 
divided one-third  part  of  the  property. 

4.  Sams. 

A  vendor  contracted  to  sell  real  estate  to 
three  purchasers,  one  of  whom  assigned  his 
^ht  to  a  person  who  paid  the  purchase  price. 
The  vendor  executed  a  conveyance  to  the  as- 
signee. Beld,  that  the  deed  vested, title  in  the 
assignee,  one-third  for  his  own  benefit,  and 
two-thirds  In  trust  for  the  other  two  purchasers. 

Appeal  from  Court  of  Chancery. 

Suit  by  the  Ocean  City  Association  against 
David  F.  Cresswell  and  others.  From  a  de- 
cree granting  insufSdent  relief,  the  Ocean  Ci- 
ty ABSoclation  and  defendant  Martha  Ann 
Gandy  appeal.    Modified. 

The  opinion  of  Bergen,  V.  C,  Is  as  follows: 
"I  think  I  can  determine  this  question  now 
as  well  as  any  other  time.  It  -has  been  fully 
argued  and  the  facts  pretty  well  threshed  out 
by  counsel.  As  I  understand  this  case,  Mar- 
tha A.  Gandy,  sometimes  called  'Blakeman,' 
claimed  to  own  a  tract  of  land  In  Cape  May 
county,  claiming  to  have  a  sufiScIent  title  to 
it  to  make  a  conveyance,  and  In  1897,  on  the 
18th  day  of  May,  she  entered  Into  a  contract, 
by  the  terms  of  which  she  agreed  to  convey 
to  John  Gandy,  David  Oresswell,  and  Charles 
Miller  the  real  estate.  In  that  contract  fairly 
well  described.  By  the  terms  of  the  contract 
the  deed  was  to  be  delivered  and  the  money 
paid  on  the  Ist  of  July,  1887.  That  element 
of  the  contract  appears  to  have  been  waived 
by  both  parties.  So  far  as  this  case  shows, 
there  was  no  tender  made  according  to  the 
strict  terms  of  the  contract,  nor  was  any  pay- 
ment made.  Shortly  after  t^at,  and  In  the 
month  of  September,  Mrs.  Gandy  having  had 
a  deed  prepared,  described  here  as  a  'quit- 
claim* deed,  claims  to  have  tendered  It  to 
Mr.  Oresswell,  one  of  the  parties  named  in 
the  agreement  The  occurrences  subsequent 
to  that  seem  to  be  In  doubt,  but  I  think  that 
the  weight  of  the  testimony  shows  that  she 
took  the  deed  there  to  tender  It,  and  that  Mr. 
Oresswell  complained  that  the  deed  was  not 
what  It  ought  to  be  In  all  particulars,  and 
that  there  was  some  question  about  the  title; 
that  the  deed  was  theti  carried  to  Mr.  Snyder, 
a  lawy»,  as  I  understand  from  the  evidence. 
In  Camden,  but  referred  to  by  counsel  as 
being  from  Philadelphia,  and  that  she  left 
the  deed  there,  and.  said,  'Now,  I  want  this 


deed  to  be  recorded  when  this  lawsuit  is 
settled.'  The  record  of  that  lawsuit  has  been 
offered  In  evidence,  and  from  it  It  appears 
that  there  was  a  dispute  as  to  her  title,  made 
by  some  persons  against  whom  Mrs!  Gandy 
In  that  year,  1897,  filed  a  bill  for  the  purpose 
of  quieting  title;  that  case  was  not  disposed 
of  until  the  year  1900.  In  the  meantime  John 
Gandy,  on  the  2&th  day  of  May,  1899,  sold  his 
Interest  to  a  man  named  Harvey  Lake,  who. 
It  Is  admitted,  was  not  acting  for  himself,  but 
as  agent  for  the  complainant,  the  Ocean  City 
Association.  Two  days  after  that,  from  a 
paper  produced  here.  It  appears  that  Martha 
A.  Blakeman  in  writing  admitted  that  she 
had  received  from  Harvey  Lake  $475,  full 
payment  of  all  her  right,  title,  and  Interest 
in  and  to  a  certain  mortgage  assigned  by 
Robert  Matlack  on  a  certain  tract  of  marsh 
land  situate  In  Ocean  City,  N.  J.,  bounded  by 
the  Beach  Thoroughfare,  the  Middle  Thor- 
oughfare, and  all  her  right,  title  and  Interest 
In  and  to  said  land.  The  description  in  that 
receipt  Is  the  property  In  controversy.  It  Is 
the  property  which  she  had  agreed  to  con- 
vey. So,  we  find  that  within  two  days  after 
the  Ocean  City  Association  became  a  part 
owner  of  this  contract,  became  one  of  the 
persons  In  equity  entitled  to  have  It  enforced, 
they  made  the  payment.  They  paid  substan- 
tially the  sum  of  money  that  the  contract 
required  to  be  paid,  and  I  think  there  can  be 
no  doubt  that  that  payment  was  made  by  the 
Ocean  City  Association  for  the  benefit,  not 
only  of  themselves,  but  of  the  other  two  per- 
sons Interested  in  this  contract,  and  that  they 
had  a  right  to  call  upon  these  two  persons  at 
any  time  to  contrlbnte  their  proportionate 
share  of  the  amount  paid.  I  do  not  attach 
any  Importance  at  all  to  the  notion  that  this 
was  a  separate.  Independent  agreement.  If 
that  was  so,  the  Ocean  City  Association  never 
would  have  had  Mr.  Lake  on  the  29th  day 
of  May  buy  Into  this  contract.  If  they  expect- 
ed two  days  afterwards  to  get  an  Independent 
contract  of  their  own.  If  they  had  on  that 
day  believed  that  this  contract  had  fallen, 
as  counsel  stated,  by  the  wayside,  bad  no 
life  or  existence,  they  would  not  have  bought 
Into  it  They  would  not  have  undertaken  to 
buy  out  the  Interest  of  John  Gandy.  To  my 
mind  this  Is  the  interpretation:  They  bought 
into  that  contract,  and  they  expected  when 
the  lawsuit  was  settled  to  have  that  contract 
performed,  and  to  avoid  any  question  about 
the  legality  of  It  they  advanced  the  money 
and  paid  it,  and,  as  I  have  said,  in  equity 
the  other  parties  to  the  contract  can  be  made 
to  contribute. 

"The  next  step  In  the  proceeding  was  the 
sale  by  Mr.  Charles  D.  Miller  to  John  A. 
HIggons.  That  happened  on  the  3d  day  of 
March,  1902.  Mr.  Miller  was  another  of  the 
three  parties  who  had  become  bound  by  this 
contract  to  purchase  this  property  and  pay 
for  It  Mr.  Miller  sold  out  his  interest  to 
Mr.  HIggons,  and  manifested  that  by  a  deed 
conveying  to  him  one-third  interest  In  all  of 
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this  property.  The  conclnslon  which  I  have 
reached  la  that  Martha  Gandy,  or  Blakeman, 
Is  bound  to  make  a  deed,  a  proper  deed  for 
this  property.  My  notion  about  It  was  that 
perhaps  thla  quitclaim  deed  would  answer 
the  purpose,  but  upon  examination  I  find  that 
it  releases  and  quitclaims  her  right  as  assign- 
ee of  Charles  F.  Campbell  and  Cooper,  Hend- 
riclcson  &  Co.,  by  their  attorney,  R.  O.  Mat- 
lacli,  in  and  to  that  certain  tract  of  land,  etc., 
described  in  a  certain  mortgage.  Her  right 
does  not  depend  upon  any  Interest  acquired 
as  assignee  of  Charles  F.  Campbell.  Her 
right  to  convey,  as  developed  here,  depends 
upon  her  possession  of  more  than  twenty 
years  under  the  mortgage.  It  Is  perfectly 
well  settled  in  this  state,  onless  rebutted 
in  some  way,  that  that  conveys  a  title  which 
would  t>e  good  in  law.  Now,  while  this 
agreement  and  perhaps  the  pleadings  in  this 
case  do  not  contemplate  a  conveyance  to 
persons  not  a  party  to  the  original  contract, 
I  think  that  as  the  defendant  Martha  Gandy 
has  been  paid  the  consideration  price,  paid 
by  one  of  the  persons  who  comes  into  this 
contract  by  way  of  assignment,  that  in  equi- 
ty that  person,  having  made  a  payment,  ought 
to  be  Incorporated  Into  this  contract,  and  the 
deed  ought  to  be  made  directly  to  the  Ocean 
dty  Association  and  to  Mr.  Hlggons  and  to 
Mr.  Cressweli,  each  for  an  equal  undivided 
one-third  part  of  the  property,  and,  if  you 
will  prepare  a  decree  to  that  effect,  I  will 
advise  it. 

"Mr.  Stockwell:  Yon  did  not  say  anything 
about  the  dividing  of  the  money. 

"The  Court:  That  must  go  in.  The  decree 
should  also  direct  that  Mr.  Hlggons  and  Mr. 
Cressweli  shall  pay  to  the  association  what- 
ever is  their  proportionate  share. 

"Mr.  Boswell;  Less  the  amount  that  these 
two  gentlemen  have  already  expended  in  try- 
ing to  perfect  their  title. 

"The  Court:  No,  that  is  an  outside  matter; 
that  they  must  collect. 

"Mr.  Raymond:  Is  this  with  or  without  in- 
terest? 

"The  Court:  The  association  Is  entitled  to 
interest  from  the  time  they  paid  their 
money." 

Henry  F.  Stockwell  and  S.  Stanger  Iszard, 
for  appellants.  Thomas  L.  Raymond  and 
Andrew  Van  Blarcom,  for  respondents. 

PE5R  CURIAM.  We  concur  in  the  views  of 
the  Vice  Chancellor  expressed  In  the  opinion 
delivered  by  him  In  the  cause.  The  decree 
advised  by  him,  however,  needs  modification. 
Its  mandate  is  that  the  defendant  Martha 
Ann  Gandy  execute  and  deliver  to  the  de- 
fendants Cressweli  and  Hlggons,  and  the  com- 
plainant, the  Ocean  City  Association,  a  good 
and  suflClclent  conveyance  of  the  property  In 
dispute,  conveying  to  each  of  them  an  equal 
undivided  one-third  part  thereof,  with  the 
nsual  covCTants  against  incumbrances,  and 
that  she  also  deliver  to  them  at  the  same 


time  the  possession  of  the  said  premlaes,  and 
that  thereup(«  Cressweli  and  Hlggons  each 
pay  to  the  complainant  their  contrlbutive 
share  of  the  purchase  money,  advanced  by 
it  to  Mrs.  Gandy,  with  interest  Tbe  decree 
fails  to  take  into  account  the  fact,  disclosed 
by  the  admission  of  counsel  for  the  complain- 
ant made  to  the  Tlce  Chancellor  daring  the 
trial  of  the  cause,  that  a  conveyance  of  the 
property  was  made  to  the  complainant  by 
Mrs.  Gandy  pendente  lite.  The  effect  of 
this  conveyance  was  to  pass  the  title  ont  of 
Mrs.  Gandy  and  vest  it  in  the  complainant, 
one-third  for  its  own  benefit  and  two-thirds 
in  trust  for  the  defendants  Cressweli  and 
Hlggons.  The  decree,  therefore,  Aould  have 
adjudged  that  the  complainant  held  an  undi- 
vided one-third  of  the  premises  in  trust  for 
Cressweli  and  an  undivided  one-third  in  trust 
for  the  defendant  Hlggons,  and  directed  the 
complainant  to  execute  its  trust  by  making  a 
proi>er  conveyance  of  an  undivided  third  part 
of  the  preqjises  to  each  of  them  upon  tender 
by  them  to  it  of  the  moneys,  the  payment 
of  which  they  are  required  to  make  by  the 
decree.  The  time  within  which  the  tender 
should  be  made  should  also  be  fixed  by  the 
decree. 

It  does  not  appear  from  the  admission  of 
counsel  above  referred  to  whether  or  not  the 
deed  made  by  Mrs.  Gandy  to  the  complainant 
was,  in  its  form,  such  a  conveyance  as  the 
parties  to  the  original  agreement  were  en- 
titled to  receive  from  her.  If  it  is  less  com- 
prehensive in  its  grant  and  In  its  covenants 
than  they  had  a  right  to  require  from  her. 
then  the  decree  should  also  adjudge  that 
Mrs.  Gandy  execute  a  further  conveyance  to 
the  Ocean  City  Association,  Cressweli,  and 
Hlggons,  in  such  form  as  to  completely  ex- 
ecute her  original  agreement 

There  must  be  a  formal  reversal  of  the 
decree  in  order  that  it  may  be  corrected  by 
the  Court  of  Chancery  in  the  respect  indicat- 
ed. But  AB  the  error  has  crept  in  through  the 
failure  of  counsel  to  remind  the  Vice  Chancel- 
lor of  the  fact  of  the  conveyance  pendente 
lite,  which  had  evidently  escaped  his  memory, 
•  and  as  the  respondents  have  succeeded  in  this 
court  upon  the  merits  of  Its  controversy, 
they  are  entitled  to  costs  notwithstanding  tho 
formal  reversal  for  correction. 


MIZOROWSKT  V.  MIZOROWSKT. 

(Court  of  Chancery  of  New  Jersey.     Dec  17, 
1906.) 

1.  DivoKCE— Desertion— EviDENCB. 

Where  a  husband,  after  removing  to  Npw 
Jersey  from  Russia,  wrote  to  his  wife  in  Marcii, 
1901,  to  get  ready  to  come  over,  and  she 
replied  that  she  did  not  then  want  to  come, 
and  requested  him  to  send  her  money,  which  be 
did  and  continued  to  do,  such  fact  was  insuffi- 
cient to  estabiiah  the  wife's  desertion  aa  of 
the  date  of  her  refusal. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Divorce,  SS  446,  447.] 
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2.  Sahx— Tm. 

Where  a  petition  for  divorce  for  desertion 
waa  filed  in  February^  1904,  and  the  only  de- 
sertioD  proved  was  in  June,  1902,  and  in 
September,  1903,  it  was  insufficient,  being  less 
than  two  year*  prior  to  the  commencement  of 
the  suit. 

[Bid.  Mote.— For  cases  in  point,  see  Cent.  Dig. 
ToL  17,  Divorce,   ||  446,  447.] 

Petition  for  divorce  by  Moses  Mizorowsky 
against  Bachel  MIzorowsky.    Denied. 

Frederick  A.  Pope,  for  petitioner. 

GARRISON,  V.  C.  This  is  an  andefended 
divorce  suit.  The  petition  is  filed  fbr  an  ab- 
solute divorce,  based  upon  the  charge  of 
desertion.  The  petition  charges  that  the  de- 
sertion took  place  in  the  month  of  June, 
1900,  at  Odessa,  Russia,  when  the  defendant 
informed  the  petitioner  that  she  was  tired  of 
him,  and  went  to  live  with  her  mother  in 
that  city. 

The  proofs  show  that  the  parties  were 
married  at  Odessa  In  1897,  and  lived  to- 
gether until  December,  1900,  and  that  they 
had  two  children.  Tbe  petitioner  testifies 
that  his  wife  was  dissatisfied  with  the  small 
earnings  which  he  could  make  In  his  trade 
of  silversmith  in  Russia,  and  advised  bis 
coming  to  this  country;  that  he  landed  In 
this  country  in  January  of  1001;  tbat  pre- 
vious to  leaving  Russia  bU  relations  with 
Ills  wife  bad  been  amicable,  and  tbat  they 
were  living  together  up  to  the  time  he  left; 
tbat  two  days  after  be  landed  In  New  York 
he  came  to  Jersey  City,  and  has  since  lived 
there;  tbat  be  left  with  his  wife  tbe  sum  of 
$20;  tbat  after  he  obtained  a  position  here 
(which  he  did  almost  immediately)  he  sent 
bis  wife  every  month  from  $15  to  $25,  and 
continued  to  do  this  until  September,  1903. 
He  testifies  that  in  March  of  1901  he  wrote 
to  ber  to  get  ready  to  come  over,  and  tbat 
she  replied  tbat  she  did  not  then  want  to 
come,  and  requested  blm  to  send  ber  some 
money,  which  he  did,  and  continued  sending 
ber  moneys  as  above  stated.  He  does  not 
produce  any  copies  of  any  letters  written  by 
blm,  or  tbe  letters  received  by  him  from  her, 
so  that  all  of  this  testimony  rests  upon  bis 
uncorroborated  word  as  to  tbe  contents  of 
these  written  communications.  He  further 
testifies  tbat  in  June  of  1902  be  sent  her 
steamship  tickets  for  herself  and  children, 
together  with  about  $70  in  money;  that  she 
kept  tbe  money,  but  returned  the  tickets; 
tbat  tai  September  of  1903  bis  brother,  who 
was  coming  to  America,  was  commissioned 
by  him  to  go  to  Odessa  and  bring  petition- 
er's wife  with  blm,  and  for  this  purpose 
petitioner  sent  his  brother  $125.  The  broth- 
er went  to  the  wife  and  endeavored  to  get 
her  to  come,  but  she  refused.  There  is  oth- 
er evld^ice  tbat  at  or  about  the  time  of  this 
latter  date  she  also  refused  to  come  with 
another  person  who  also  desired  to  have 
ber  come  to  America. 

Tbe  petition,  as  above  stated,  charges  de- 


sertion in  June  of  1900.  There  is  absolute- 
ly no  proof  of  this.  Tbe  master  finds  a 
desertion  as  of  March  1,  1901.  There  ia,  in 
my  opinion,  no  testimony  to  support  this. 
There  is  certainly  no  uncorroborated  testi- 
moDj,  and  I  do  not  think  tbat  tbe  petition- 
er's testimony  Itself  can  possibly  be  construed 
as  showing  any  desertion  as  of  March  1, 
1901.  The  only  periods  when  I  think  deser- 
tion has  been  proven  are  as  of  June,  1902, 
and  September,  1903.  Tbe  first  date  named 
is  the  time  when  he  sent  ber  the  steamship 
tickets,  and  she  returned  them  or  they  were 
returned.  If  this  was  corroborated,  tbat 
would  undoubtedly  show  a  desertion.  But 
It  is  not  corroborated  by  any  testimony,  and 
rests  upon  bis  statement  alone;  and,  even 
if  It  be  held  that  the  other  testimony  in  the 
case  sufilcienUy  substantiates  bis  testimony 
with  respect  to  this  matter  of  tbe  tickets, 
it  does  not  aid  tbe  petitioner  In  this  suit, 
because  bis  petition  was  filed  on  the  18th  of 
February,  1004,  and  the  statutory  period  of 
two  years  bad  not  therefore  elapsed  at  tbe 
time  tbe  suit  was  brought 

For  the  reason,  therefore,  that  I  do  not 
find  In  this  case  any  proof  of  willful,  contin- 
ued, and  obstinate  desertion  for  two  years 
prior  to  the  filing  of  the  petition,  I  will  ad- 
vise  a  decree  dismissing  the  petition. 


BROWNING  V.  STILES  et  al. 

(Court  of  Chancery  of  New  Jersey.     Dec.  13, 
1906.) 

1.  TbUBTS— POWBB  OF  DISPOSITION. 

Where  testatrix  devised  a  share  of  her  es- 
tate to  one  in  trust  to  hold  the  same  invested 
and  pay  over  the  income  to  testatrix's  daughter 
during  her  life,  and  after  her  death  to  convey 
the  corpus  to  the  daughter's  children,  the  trus- 
tee had  power  to  make  a  sale. 

SBd.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
.  47,  Trusts,  f  243.] 

2.  Saiix  —  Pebfobuance  of  Tbtjst^Insteuo- 

TIONS    or    COTJBT. 

Where  a  testamentary  trustee  applies  to 
the  orphans'  court  or  the  Court  of  Chancery 
for  instructions  as  to  the  performance  of  his 
duties — acts  which  he  has  power  to  perform — 
the  court  will  not  ordinarily  entertain  jurisdic- 
tion, unless  gome  other  equity  is  brought  before 
tbe  court  to  give  a  clear  jurisdictioo, 

8.  Same. 

Testatrix's  will  devised  a  portion  of  her 
estate  in  trust,  the  income  to  be  paid  to  her 
daughter  for  life,  and  thereafter  real  estate 
in  New  Jersey  belonging  to  the  husband  of 
the  daughter  became  so  incumbered  that  it 
appeared  that  tbe  daughter  might  lose  such 
rights  aa  she  had  therein  as  widow.  Where- 
upon the  testamentary  trustee  purchased  the 
property  and  made  it  a  part  of  the  trust  estate, 
under  an  order  of  the  county  court  of  the 
county  In  another  state,  where  the  will  was  first 
probated,  and  subsequently  the  trustee  under- 
took to  sell  such  property.  Held,  tbat  there 
were  no  such  circumstances  concerning  the 
manner  in  which  the  real  estate  became  a  por- 
tion of  the  trust  as  to  warrant  the  Court  of 
Chancery  in  interfering  with  tbe  sale,  in  the 
absence  of  any  showing  of  inadequacy  of  price 
amounting  to  an  abuse  of  discretion. 
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4.  Sami— Sale  bt  Tbustex  —  Adkqxtaot  of 
Pbioe. 

On  an  lasae  as  to  whether  a  testamentary 
trustee  had  sold  property  for  an  inadequate 
price,  evidence  considered,  and  held  insufficient 
to  show  such  to  hare  been  the  case. 

Salt  by  Josepblne  C.  Browning  against 
Charles  Stiles  and  another,  as  tmstee  under 
the  will  of  Louisa  F.  Cooper,  deceased.  Bill 
dismissed. 

John  F.  Hamed,  for  complainant  Lewis 
Starr,  for  defendant  Charles  Stiles.  Wil- 
liam Early,  for  defendant  J.  W.  Moore 

LEAMING,  V.  C.  (orally).  Louisa  F. 
Cooper  died  In  the  year  1891,  leaving  a  last 
will  and  testament,  which  was  first  probated 
in  Delaware  county.  Pa.  Among  the  pro- 
visions of  the  will  is  a  clause  leaving  one 
share  of  the  estate  to  her  daughter,  Mrs. 
.  Browning,  the  complainant  in  this  cause. 
That  provision  of  the  will  reads  as  follows: 

"All  the  rest,  residue  and  remainder  of  my 
estate  real  and  personal,  which  shall  indade 
any  notes  of  my  children  which  I  shall  hold 
at  my  death  at  their  face  value  without  In- 
terest, I  direct  to  be  divided  into  six  equal 
parts,  and  I  devise  and  bequeath  one  of  the 
said  parts  to  each  of  the  following  named 
children:  my  daughter  Louisa  F.  Cooper 
and  Helen  C.  Douglass,  and  my  son  Francis 
L.  Cooper,  and  the  heirs  of  each  of  them, 
respectively.  In  the  share  given  to  Helen  shall 
be  Included  her  note  held  by  me." 

"I  devise  and  bequeath  one  of  the  re- 
maining shares  to  Martin  V.  Bergen,  in  trust, 
to  hold  the  same  Invested  and  pay  over  the 
income  derived  therefrom  to  my  daughter 
Josephine  C.  Browning  during  her  life,  and 
immediately  after  her  death  to  pay,  transfer 
and  convey  the  said  one  sixth  part  to  her 
children." 

The  last  paragraph  read  from  the  will  is 
the  paragraph  under  which  the  complainant 
in  this  cause  derives  an  interest  in  the  estate 
of  her  mother. 

It  appears  that  the  complainant's  husband 
owned  a  property  known  as  the  "Cherry  Hill 
Farm,"  which  is  the  property  now  In  dispute 
in  this  case,  situated  in  Camden  county,  and 
in  the  year  1897  that  farm  was  so  incumbered, 
and  conditions  of  such  a  nature  existed, 
among  other  things  foreclosure  being  threat- 
ened, that  it  became  a  source  of  some  concern 
whether  the  complainant  would  not  be 
obliged  to  lose  such  rights  as  she  had,  as 
widow,  in  that  farm,  and,  accordingly,  a 
petition  was  presented  by  her  to  the  Delaware 
county.  Pa.,  court,  asking  that  court  to  make 
.  an  order  whereby  the  trustees,  under  the 
clause  which  I  have  just  read  from  the  will 
of  her  mother,  might  purchase  the  Cherry 
Hill  property  and  make  it  a  part  of  the 
trust  estate  held  for  the  complainant  during 
her  life,  and  at  her  death  to  go  to  her  chil- 
dren, as  provided  In  the  clause  read  from  the 
will. 

The  petition  referred  to  was  dated  July  8, 
1897,  and  pursuant  to  that  petition,  which 


was  marked  "Exhibit  C  2"  In  this  cause, 
an  order  was  made  by  the  court  of  Delaware 
county  directing  or  authorizing  the  tmstee  to 
make  the  purchase  of  the  Cherry  Hill  farm, 
and  pursuant  to  that  order  the  trustee  pur- 
chased the  farm  in  question  August  12,  1897. 
paying  for  it  $8,600.44,  taking  Utie  in  his  own 
name  as  trustee,  and  paying  in  cash  S3.600.44 
out  of  the  trust  funds,  and  giving  a  purchase- 
money  mortgage  for  the  remaining  part  of  the 
purchase  money,  namely,  $5,000.  The  trustee 
at  that  time  was,  I  assume,  a  substituted 
trustee  under  thie  will.  His  name  was 
Charles  F.  Case. 

March  10,  1903,  defoidant  John  W.  Moore 
was  appointed  trustee  in  Delaware  county. 
Pa.,  under  this  clause  of  the  will  referred  to, 
and  subsequently  hia  appointment  was  made 
by  the  Court  of  Chancery  of  this  state.  On 
December  16,  1903,  Mr.  Moore,  as  trustee, 
made  an  agreement  with  Mr.  Charles  Stiles, 
another  defendant  and  present  owner  of  the 
property  In  question,  in  which  he  agreed  to 
sell  to  Mr.  Stiles  the  property  in  question  for 
112,000,  subject,  however,  to  the  confirma- 
tion by  this  court  of  the  contract  of  the  tms- 
tee to  sell,  and  application  was  accordingly 
made  to  this  court  for  confirmation  of  that 
agreement  and  for  authority  or  direction  to 
the  trustee  to  execute  the  deed  pursuant  to 
the  agreement  made.  In  that  proceeding  all 
of  the  parties  In  Interest  were  parties  to  the 
record  and  were  before  the  court  either  in 
person  or  constructively  by  process  duly 
served,  and  for  some  reason,  which  Is  now  not 
clearly  defined,  the  bill  was  dismissed. 

We  have  before  us  no  record  of  the  opinion 
of  the  court  in  tliat  cause,  but  It  is  suggested 
that  the  reason  the  court  declined  to  make 
a  decree  confirming  the  agreement  of  sale 
was  that  the  court  found  the  application  to  be 
one  of  a  trustee  who  bad  imder  the  terms  of 
his  trusteeship  as  defined  In  the  will  ample 
power  to  sell,  and  it  was  not  therefore  in 
accordance  with  the  accepted  practice  of  the 
Court  of  Chancery  to  relieve  a  trustee  from 
the  responsibility  Incident  to  his  trust  and 
asstmie  it  as  a  court  Ttiat  is  the  rule  which 
governs  both  the  orphans'  court  and  the 
Court  of  Chancery  in  matters  of  ttiis  nature. 
Where  an  administrator  or  a  trustee  applies 
to  the  orphans'  court  or  to  the  Court  of  Chan- 
cery for  instractlons  as  to  the  performance  of 
his  duties,  acts  which  he  has  power  to  per- 
form, the  court  will  not  ordinarily  entertain 
jurisdiction,  unless  some  other  equity  is 
brought  before  the  court  to  give  a  dear  Juris- 
diction in  the  cause.  Both  the  orphans'  court 
and  the  Court  of  Chancery  stand  ready  to 
surcharge  after  the  trustee  has  acted  wrong- 
fully, but  seldom  stand  ready  to  advise  and 
in  advance  take  upon  the  court  the  responsi- 
bility which  belongs  to  the  fiduciary  agent 
I  assume  that  to  have  probably  been  -  the 
ground  on  which  my  predecessor  in  office!  re- 
fused to  make  the  decree  sought  and  dis- 
missed the  bill.  I  assume  that  because  I 
find,  in  reading  the  clause  of  the  trusteeship 


Digitized  by 


Google 


N.J.) 


BROWNING  T.  STILBa 


459 


in  tbis  will,  that  there  exists  no  possible 
doubt  of  the  power  of  tbis  trustee  to  make 
sale. 

It  is  urged,  bowever,  upon  the  part  of  the 
complainant,  that  as  to  this  particular  prop- 
erty a  different  rale  should  prevail  from  that 
which  would  prevail  as  to  the  property  com- 
ing to  the  hands  of  the  trustee  through  other 
or  ordinary  channels,  the  reason  assigned 
being  that  the  order  of  the  court  of  Delaware 
county  was  made  In  view  of  an  ascertainment 
by  that  court  that  this  particular  investment 
was  an  investment  peculiarly  desirable  under 
tbis  trust — the  order  of  that  court  having 
directed  this  investment  to  be  made,  and  the 
investment  having  been  made  pursuant  to 
that  order.  Therefore,  It  is  urged,  this  prop- 
rety  was  held  by  the  trustee  under  a  tenure, 
or  under  restrictions,  or  under  conditions  of 
such  a  nature  that  the  ordinary  rules  govern- 
ing the  discretion  of  a  trustee  touching  the 
disposition  of  trust  assets  would  not  prevail, 
and,  without  some  order  or  sanction  of  the 
Delaware  county  court  or  of  this  court,  the 
trustee  would  be  deprived  of  and  denied  the 
power  of  making  disposition  of  this  pro3?erty. 
It  Is  admitted  that  no  such  order  has  been 
made. 

I  cannot  concur  with  the  view  of  counsel 
expressed  along  these  lines.  I  hold  that  the 
power  of  the  trustee  finds  its  fountain  head 
In  the  language  of  the  will  creating  the  trus- 
teeship. It  cannot  be  diminished  by  any 
court,  and  any  ord«r  that  in  any  way  un- 
dertakes to  trammel,  narrow,  or  embarrass 
the  powers  of  the  trustee  given  to  him  as 
a  part  of  his  trust  by  the  terms  of  the  will, 
will  be  without  effect  All  that  any  court 
can  do  is  to  see  that  the  terms  of  a  will  are 
followed,  and  no  court  undertake  to  make 
conditions  inconsistent  with  the  terms  of  a 
will,  and,  if  any  court  order  can  be  so  read 
as  to  ai^tear  to  tiave  that  effect.  It  will  not 
be  so  construed,  as  such  construction  can 
iiave  no  Judicial  sanction,  because  it  is  out- 
side of  the  field  of  Judicial  Intention. 

This  property  therefore  stands,  as  I  shall 
bold,  exactly  the  same  as  though  it  had  come 
to  the  trustee  through  any  ordinary  channel 
of  the  trust,  and  tbe  trustee  had  the  power 
to  dispose  of  this  proper^  at  private  sale, 
provided  always  ttiat  in  doing  so  be  exer- 
cised a  reasonable  judgment  in  the  perform- 
ance of  bis  trust,  as  well  as  that  integrity 
which  the  performance  of  any  trust  requires. 
It  Is  perfectly  natural  that  Mrs.  Browning 
should  seek  to  set  this  sale  aside.  I  enter- 
tain for  her  the  utmost  respect  and  sympathy 
In  this  matter  and  in  the  position  she  takes. 
Here  is  a  property  which  she  loves — a  prop- 
erty which  she  has  occupied  for  years  as 
her  home,  a  property  that  is  in  every  way 
endeared  to  her.  She  wishes  to  save  it  for 
a  home  if  it  can  be  saved,  and  her  natural 
Impulses  appropriately  impel  her  to  resist 
tbis  sale  if  she  can  successfully  resist  it 
The  sympathies  of  this  court  to  ttiat  extent 
are  with  her,  but  this  court  cannot  turn 


aside  from  the  performance  of  Its  plain 
duties  for  the  recognition  of  sympathies  of 
that  kind.  This  court  is  compelled  to  per- 
form its  duties  when  such  duties  are  clearly 
defined  by  tbe  law,  and  if  the  evidence  in 
this  case  fails  to  show  that  this  trustee  has 
sold  this  property  for  less  than  its  market 
value,  and  for  so  much  less  than  its  market 
value  as  to  appear  to  the  court  to  be  clearly 
an  abuse  of  discretion  upon  his  part,  this 
court  has  no  right  or  power  to  interpose  and 
take  from  the  trustee  the  power  given  to 
him  by  the  will  and  set  this  sale  aside.  The 
discretion  exercised  by  the  trustee  is  the  dis- 
cretion given  to  bim  by  the  testator,  and 
the  court  cannot  take  away  that  discretion 
so  long  as  it  Is  not  abused;  nor  can  the  court 
interpose  its  Judgment  in  opposition  to  that 
of  the  trustee,  unless  there  Is  such  a  gross 
abuse  of  discretion  upon  the  part  of  the 
trustee  that  the  court  is  able  to  say  that 
the  trustee  has  abused  bis  discretion. 

It  is  perfectly  manifest  that  the  evidence 
In  this  case  as  to  values  renders  this  court 
utterly  powerless  to  find  that  this  sale  was 
made  for  such  an  inadequate  price  as  would 
give  to  this  court  the  right  or  power  to 
set  the  sale  aside.  The  value  of  the  prop- 
erty, as  testified  to  by  the  witnesses  of  the 
complainant,  varies  from  twenty-odd  thou- 
sand dollars  down  to  fifteen  tliousand.  The 
amount  for  which  the  property  was  sold  by 
the  trustee  was  $12,000.  The  witnesses  upon 
the  part  of  the  defense  have  placed  the  value 
of  this  property  variously  from  $6,000  to 
$12,000.  I  think  there  is  some  testimony 
as  low  as  $5,500.  To  be  exact  as  to  figures 
would  require  a  multiplication  of  acreage 
values  by  the  acreage  of  the  tract  in  ques- 
tion; but  at  any  rate,  all  of  the  witnesses 
of  the  defense  testified  that  this  property 
was  sold  at,  not  only  a  reasonable  price, 
but  at  a  high  price.  The  testimony  upon 
values  has  assumed  the  condition  that  testi- 
mony almost  invariably  assumes  in  cases  of 
this  class.  It  Is  almost  a  certainty  in  Judi- 
cial investigations,  when  experts  are  called 
In  on  questions  of  values,  to  find  two  ex- 
tremes— one  a  class  of  witnesses  who  value 
property  highly,  another,  a  class  of  wit- 
nesses who  value  It  lowly — and  there  is 
usually  a  wide  margin  between  the  two,  and 
this  court  cannot  properly  disregard  the 
testimony  of  either  of  the  two  classes  of 
witnesses  in  favor  of  the  other,  unless  there 
is  before  the  court  something  to  show  that 
either  one  or  the  other  class  is  manifestly 
mistaken.  I  have  been  especially  impressed 
with  the  testimony  of  the  witnesses  for  the 
defense.  Their  knowledge  of  the  value  of 
this  property  is  derived  from  sources  which 
give  great  weight  to  their  testimony.  Ttieir 
Intimate  knowledge  of  the  property  in  ques- 
tion and  of  the  sales  heretofore  made  in 
that  vicinity  carry  convictions  which  cannot 
be  resisted.  It  is  therefore  impossible  for 
this  court  to  conclude,  in  view  of  the  testi- 
mony of  the  witnesses  of  the  defense,  th«.t 
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the  Talnatlons  given  by  them  are  not  relia- 
ble. It  would  be  a  finding  utterly  without 
Justification,  if,  on  the  testimony  now  before 
the  court,  It  should  be  adjudged  that  this 
property  has  been  sold  at  an  amount  grossly 
below  Its  value. 

Upon  that  branch  of  the  case  which  at- 
tributes to  the  trustee  a  connivance  or  com- 
bination with  the  purchaser  or  with  others 
whereby  a  fraud  was  perpetrated,  no  ex- 
tended comment  need  be  made,  because  no 
testimony  exists  that  leads  this  court  to  be- 
lieve for  a  moment  that  the  trustee  had  any 
Individual  interest  or  any  private  purpose  to 
serve. 

Mr.  Stiles,  the  present  owner  of  the  prop- 
erty, the  party  who  purchased  from  the  trus- 
tee, testified  that  he  was  willing  to  turn  this 
property  over  to  Mrs.  Browning,  or  to  any 
person  named  by  her,  at  any  time,  if  there 
shall  be  paid  to  him  the  money  which  he  has 
invested  in  the  property,  with  interest  at  6 
per  cent.  This  testimony  upon  the  part  of 
Mr.  Stiles  was  given  In  response  to  questions 
of  the  court  and  with  a  view  of  ascertaining 
or  testing  the  idea  of  Mr.  Stiles  as  well  as 
his  sincerity  with  reference  to  the  value  to 
which  he  had  testified.  This  court  manifest- 
ly has  no  power,  by  reason  of  the  fact  that 
Mr.  Stiles  is  willing  to  do  so,  to  decree  that 
he  shall  do  so.  I  have  not  the  slightest 
doubt,  however,  that  Mr.  Stiles  is  entirely 
sincere  In  all  that  he  has  testified  to, 
and  that,  if  Mrs.  Browning  will  herself,  or 
through  some  other  person,  arrange  to  fully 
restore  or  pay  to  Mr.  Stiles  the  amount  of 
money  which  will  make  him  whole  in  his 
expenditures,  he  will  be  glad  to  convey  this 
property  to  her  or  to  any  purchaser  she  shall 
find.  This  court  has  no  power,  however,  to 
decree  that  he  shall  do  so. 

A  decree  will  be  advised  dismissing  the 
bUL 


ROBERTS  V.  WEST  JERSEY  &  8.  R.  CO. 

(Court  of  Chancery  of  New  Jersey.     Jan.  12, 
1907.) 

1.  Eminent  Domain— Remedies  of  Pkopebtt 
OwNEBS  —  Injunction  —  Jubisdictio^  — 
Leoai,  Right  of  Complainant. 

Equity  has  no  Jurisdiction  of  a  suit  by  an 
owner  of  property  in  a  block  through  wbidi  an 
elevated  railroad  was  about  to  be  constructed, 
crossing  and  vacating  a  street  on  which  com- 
plainant's property  abutted,  to  enjoin  its  con- 
struction, unless  complainant,  by  the  undisput- 
ed facts  of  the  case,  and  according  to  the  es- 
tablished law  of  the  state,  established  his  legal 
private  right  In  that  part  of  the  street  which 
would  be  vacated  by  the  construction  of  the 
road. 

2.  Same— BviDERCB— SinTiciENCT. 

In  a  suit  to  enjoin  the  construction  of 
an  elevated  railway,  and  the  vacation  of  a  cer- 
tain street  therefor,  the  fact  that  the  legal 
right  on  whicfi  complainant  founded  his  claim 
was  wholly  settled  was  not  shown,  where  it 
did  not  appear  that  his  predecessor  in  title 
purchased  oy  reference  to  the  street,  the  vaca- 
tion of  which  was  sought  to  be  enjoined,  at 
any  time  prior  to  its  becoming  a,  public  street. 


though  It  was  alleged  that  complainant's  pre- 
decessor in  title  and  the  other  owners  on  that 
street  widened  ^t,  by  vacating  10  feet  of  their 
respective  fronts,  thus  making  the  several  pro- 
perties more  valuable,  and  increasing  the  price 
the  complainant  was  obliged  to  pay  for  his 
property. 

8.  Sams— Elevated  Railboads— Gboitnds  fob 

Injunction. 

Nothing  short  of  threatened  destruction  of 
property  of  great  value,  by  acts  of  wanton  law- 
lessness, inflicting  injuries  which,  if  not  pre- 
vented, must  result  in  irreparable  damages,  will 
justify  the  granting  of  an  injunction  staying  an 
Important  public  work,  such  as  the  construc- 
tion of  an  elevated  railroad  and  the  vacation  of 
a  street  therefor. 

[Bd.  Note. — ^For  cases  In  point,  see  Gent.  Dig. 
vol  18v  Eminent  Domain,  i|  76»-773.] 

Action  for  injunction  by  Joseph  E.  Roberta. 
Jr.,  against  the  West  Jersey  &  Seashore  Rail- 
road Company.    Motion  denied. 

The  bill  seeks  to  enjoin  defendant  from 
constructing  Its  elevated  railway  across  Cher- 
ry street,  Camden.     The  proposed  structure 
will   be  an  embankment  which  wholly  pre- 
vents travel  along  the  old  line  of  the  street 
Complainant  is  the  owner  of  property  in  the      \ 
block  where  the  crossing  is  being  constructed.      j 
The  present  application  is  for  a  preliminary       ' 
Injunction,  and  has  been  heard  on  bill  and 
answering  affidavits  at  the  return  of  tbe  or- 
der to  show  cause. 

B.  A.  Armstrong,  for  complainant.  Gas- 
kill  &  Gaskill,  for  defendant 


LBAMINO,  V.  0.  The  elevated  railway  of 
defendant  Is  being  constructed  pursuant  to 
the  provisions  of  the  act  of  March  20,  1901 
(P.  L.  1901,  p.  116),  which  act  authorizes  a 
city  to  enter  into  a  contract  with  a  railroad 
company  to  change  or  elevate  its  road,  and 
for  that  purpose  to  vacate,  change  the  grade 
of,  or  alter  the  lines  of  streets.  Pursuant  to 
that  statute,  contracts  were  made  and  ordl" 
nances  passed  by  the  city  of  Camden  au- 
thorizing the  work  now  in  progress.  Among 
the  ordinances  passed  for  the  purpose  was 
one  vacating  that  portion  of  Cherry  street 
now  in  question.  Defendant  is  the  owner 
of  the  property  on  either  side  of  Clierry 
street  abutting  the  part  vacated. 

Tbe  claim  of  complainant  is  based  upon 
the  theory  that  the  vacation  of  the  portion  of 
Cherry  street  in  question  is,  in  legal  effect 
no  more  than  a  vacation  of  tbe  public  tights 
in  the  part  of  tbe  street  vacated;  and  that 
there  still  remains  in  the  property  owners  on 
other  parts  of  tbe  street,  and  especially  prop- 
erty owners  in  the  same  block,  private  rights 
in  tbe  part  vacated  which  cannot  be  destroy- 
ed by  municipal  action  without  compensa- 
tion. Tbe  private  rights  referred  to  are 
those  described  in  Booream  ▼.  North  Hud- 
son County  R.  B.  Co.,  4  N.  J.  Eq.  567,  664, 
6  Atl.  106,  as  emanating  as  follows: 

"Whenever  a  dedication  of  a  public  high- 
way is  effected,  as  it  usually  is,  by  means  of 
a  conveyance  to  private  persons  by  refer- 
ence to  a  proposed  street  over  other  lands 
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of  the  grantor,  the  private  rlgbts  of  the  sev- 
eral grantees  precede  the  public  right,  and 
are  the  source  from  which  the  public  right 
eprlnga.  By  such  conveyance  the  grantees 
are  regarded  as  purchasers  by  implied  cove- 
nant of  the  right  to  tbe  use  of  the  street, 
aa  a  means  of  passage  to  and  from  their 
premises,  as  appurtenant  to  the  premises 
granted,  and  this  private  right  of  way  in  the 
grantees  Is  wholly  distinct  from,  and  Inde- 
pendent of,  the  right  of  passage  to  be  ac- 
quired by  the  public." 

If  it  were  necessary  in  this  case  to  de- 
termine whether  private  rights,  acquired  in 
this  manner,  survive  after  the  street  has 
been  accepted  by  a  municipality  and  there- 
after vacated,  I  should  favor  the  view  that 
the  implied  covenants  from  which  these 
rights  emanate  relate  only  to  the  period  of 
time  between  the  original  act  of  dedication 
and  its  consummation  arising  from  the  ac- 
ceptance by  the  municipality;  that  the  im- 
plied covenants  contemplate  not  only  the 
probable  future  acc^tance  by  the  munici- 
pality, but  also  contemplate  the  surrender  of 
entire  dominion  and  control  to  the  munld- 
palitj  for  the  public  welfare  when  such 
dedication  shall  have  been  consummated  by 
public  acceptance.  But  this  view  Is  not  es- 
sential to  the  proper  disposition  of  the  pres- 
ent application,  for  this  court  has  no  Juris- 
diction to  award  the  relief  sought,  unless 
the  legal  right  on  which  complainant  rests 
bis  claim  is,  as  a  matter  of  law,  wholly 
settled.  To  entitle  complainant  to  the  writ 
lie  seeks,  he  must  have  demonstrated  that, 
on  the  undisputed  facts  of  this  case,  and  ac- 
cording to  the  established  law  of  this  state, 
be  has  the  private  right  which  he  claims  in 
that  part  of  Cherry  street  which  has  been 
vacated.  Hart  v.  Leonard,  42  N.  J.  Eq.  416, 
7  AU.  8C5;  Outcalt  v.  Helme,  42  N.  J.  Bq. 
665,  4  AtL  669,  9  Atl.  683;  Todd  v.  Staata, 
60  N.  J.  Eq.  507,  46  AU.  645. 

The  unsettled  nature  of  complainant's 
claim  Is  apparent  In  Booream  v.  North 
Hudson  Coimty  R.  R.  Co.,  supra,  a  claim 
of  rights  of  this  class  is  treated  as  doubtful. 
In  Dodge  V.  Penna.  R.  R.  Co.,  43  N.  J.  Eq. 
851,  354,  11  Ati.  751,  affirmed  45  N.  J.  Eq. 
366,  19  Atl.  622,  it  is  said : 

■-The  precise  question,  then,  which  this 
case  presents,  Is  this :  Is  it  settled  as  a  mat- 
ter of  law  in  this  state  that,  if  any  part  of  a 
public  street  is,  at  any  time  subsequent  to 
tbe  date  of  a  conveyance  of  land  abutting 
on  it,  abandoned  or  surrendered,  the  grantee 
named  In  such  conveyance  takes,  by  implied 
grant  or  covenant,  a  private  right  of  way 
over  tbat  part  of  the  street  in  which  the 
public  right  has  been  ezUnguIshed?  I  know 
of  no  case,  decided  by  a  superior  court  In 
this  state,  which  so  discloses  the  law.  None 
was  cited  on  the  argument  of  the  motion. 
Tbe  qnestion  is  one  on  which  the  courts  of 
sister  states  are  at  variance.'.' 

In  the  present  case  It  does  not  clearly  ap- 
pear tbat  complainant's  predecessor  in  tide 


purchased,  by  reference  to  Cherry  street,  at 
a  time  prior  to  that  street  becoming  a  public 
street;  but  the  averment  is  made  that  com- 
plainant's predecessor  in  title,  and  tbe  other 
owners  on  that  street,  widened  the  street 
by  vacating  10  feet  of  their  respective 
fronts,  thus  making  the  several  properties 
more  valuable,  and  that  by  reason  of  that 
fact  complainant  was  obliged  to  pay  an  in- 
creased price  for  his  property.  In  Kean  v. 
Elizabeth.  54  N.  J.  Law,  462,  24  Ati.  495,  the 
claim  was  made  by  prosecutrix  that  when 
the  street,  on  which  she  owned,  was  laid  out, 
she  was  assessed  for  l>eneflts,  and  on  tbat 
fact  she  based  a  claim  to  a  vested  right  in 
the  continued  existence  of  the  street,  and 
contested  the  vacation  of  a  portion  of  the 
street  distant  from  her  property.  The  right 
there  asserted  somewhat  resembles  the 
claim  here  asserted  based  on  the  widening 
of  the  street  at  complainant's  expense.  Tlie 
view  entertained  by  the  Supreme  Court  was 
that  the  damages  complained  of  by  prosecu- 
trix, though  greater  in  degree,  were  not  dif- 
ferent In  kind  from  that  of  any  other  mem- 
ber of  the  community  who  would  have  bad 
occasion  to  pass  over  the  vacated  highway. 

Another  ground  exists  on  which  the  relief 
prayed  should  be  denied.  In  Dodge  v.  Pen- 
na. R.  R.  Oo.,  supra,  the  learned  vice  ctian- 
cellor  states  with  great  force,  as  a  jnrin- 
dple  of  equity,  that  (n  cases  like  the  pres- 
ent, where,  if  the  court  acts,  an  Important 
public  work,  designed  to  free  public  travel 
from  peril,  and  to  give  greater  security  to 
human  life,  will  be  arrested  and  seriously 
delayed,  nothing  short  of  the  threatened 
destruction  of  property  of  great  value,  by 
acts  of  wanton  lawlessness,  inflicting  in- 
juries which,  if  not  prevented,  must  result 
ta  irreparable  damage,  will  Justify  the  court 
In  issuing  a  command  tbat  the  work  should 
stop. 

The  motion  tac  an  injunction  will  be  de- 
nied. 


RAMSET  V.  PERTH  AMBOY  SHIPBUILD- 
ING &  ENGINEERING  CO. 

(Court  of  Chancery  of  New  Jersey.     Dec.  16, 
1906.) 

1.  EviMNCB  —  Written   Contbaots  —  Parol 
Evidence  to  Vabt— Times  of  Payment. 

A  written  contract  with  tbe  United  States 
government,  providing  for  payment  "at  such 
times  and  in  such  amounts  as  the  olBcer  in 
charge  of  the  work  might  elect,"  cannot  be 
varied  by  parol  evidence  that  government  officers 
stated,  when  attention  was  called  to  such  pro- 
vision just  before  signing,  that  payments  could 
l)e  expected  every  30  days. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,   Evidence,   |   1756.1 

2.  Damages— Bbeach  or  Contract— Duty  to 
MiTiOATK  Damages. 

Where  a  contractor  fails  to  fulfill  his  con- 
tract, it  is  the  duty  of  the  other  party  to  make 
reasonable  exertions  to  mitigate  bis  loss. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  t  128.} 


Digitized  by 


Google 


462 


66  ATLANTIC  BBPOBTBE. 


(N.J. 


8.    SAICE— E<VIDENOK. 

Evvidence  of  a  claim  for  damages  for  breach 
of  contract  filed  with  a  receiver  considered,  and 
held  not  to  atiow  that  the  claimant  could  have 
done  anything  to  mitigate  the  loss. 
4.  Sake— BuBDUN  of  Pkoof. 

The  burden  of  proving  that  damages  for 
breach  of  contract  could  have  been  mitigated 
rests  on  the  party  guilty  of  the  breach. 

SEid.  Note. — For  cases  in  point,  see  Oent  Dig. 
.  16,  Damages,  {{  466,  457.] 

6.   CJONTBACTS  —  BBEACH  —  COUFLOTION     BT 

Otrkb  Pabtt. 

The  provision  in  a  shipbuilding  contract, 
giving  the  party  contracting  for  the  Biiips  power 
to  complete  the  work  in  the  event  of  failure  by 
the  other  party,  is  not  compulsory. 

[Sd.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  11,  Contracts,  U  1629,  1631.] 

Suit  by  Allot  To.  Ramsey  against  the  Perth 
Amboy  Shipbuilding  &  Engineering  Company. 
Appeal  from  disallowance  of  claim  by  re- 
ceiver of  the  shipbuilding  company.  Re- 
versed. 

John  B.  Vreeland,  for  the  United  States. 
Adrian  Laron  and  Frank  P.  McDermott,  for 
receiver. 


STBVBNS,  V.  C.  This  is  an  appeal  from 
the  disallowance  by  the  receiver  of  the  sblp- 
bolldlng  company  of  a  claim  presented  by 
the  United  States.  The  claim  is  one  for  dam- 
ages for  breach  of  a  contract  by  the  ship- 
building company  to  construct  two  vessels  for 
the  price  of  $105,000.  After  20  per  cent  of 
the  work  of  construction  had  been  done  in 
the  case  of  one  of  the  vessels,  and  12^^  per 
cent  in  the  case  of  the  other,  the  company 
failed.  The  government  refldvertised.  The 
lowest  bid  for  two  similar  boats  was  1(164,670, 
and  these  boats  were  built  at  that  price.  The 
damages  demanded  are  the  difference  be- 
tween this  sum  and  the  sum  for  which  the 
shipbuilding  company  agreed  to  build. 

The  first  contention  is  that  the  company 
was  disabled  from  performing  because  the 
government  did  not  make  those  payments  on 
account  to  which  it  was  entitled.  The  con- 
tract provided  for  "payment  to  be  made  at 
such  times  and  in  such  amounts  as  the 
officer  in  charge  of  the  work  might  elect" 
The  effort  was  to  vary  this  contract  by  evi- 
dence to  the  effect  that  government  officers 
stated,  when  attention  was  called  to  this 
clause,  just  before  signing,  that  payments 
could  be  expected  about  every  30  days.  No 
payments.  In  fact,  were  made.  The  state- 
ment, if  proved,  is  obviously  at  variance 
with  the  terms  of  the  writing  and  for  that 
reason  inadmissible.  Naumberg  v.  Young, 
44  N.  J.  Law,  331,  43  Am.  Rep.  380 ;  Hallen- 
beck  V.  Chapman,  72  N.  J.  Law,  202,  63  Atl. 
496.  It  is  none  the  less  so  because  it  is  put 
in  as  evidence  of  custom. 

It  is  secondly  contended  that  the  United 
States  took  too  much  time  to  approve  the 
plans  for  portions  of  the  work  from  time  to 
time  submitted,  and  so  prevented  the  work 
from  being  done.  These  plans  were  prepared 
by  the  shipbuilding  company  as  the  work 


progressed,  and  submitted  to  the  quartermas- 
ter's department  in  New  York.  They  were 
frequeotly  returned,  with  modifications  and 
corrections.  The  company  prepared  new 
plans  and  blue  prints  with  these  modifications 
and  corrections  embodied  in  ttiem.  They 
were  again  submitted  to  the  quartermaster's 
department,  and.  If  satisfactory  to  it,  sent  to 
the  American  Bureau  of  Shipping  for  ap- 
proval by  that  bureau,  the  specifications  so 
providing.  After  examination  by  this  latter 
body  they  were  returned  to  the  quartermas- 
ter's department,  which  returned  them  to  the 
shipbuilding  company.  This  took  time.  Mr. 
Master,  the  receiver's  witness,  said,  on  bis 
direct  examination,  that  the  plans  were  very 
much  delayed,  but  his  cross-examination, 
taken  in  connection  with  the  written  corres- 
pcHidence  and  with  the  evidence  of  Mr.  Scott, 
tends  to  show  that  the  government  acted  with 
reasonable  diligence.  It  is  perfectly  evident 
on  the  testimony  of  Mr.  Master  himself  that 
the  price  at  which  it  was  agreed  to  build  was 
too  low,  and  that  it  would  have  been  impos- 
sible for  the  company,  with  the  force  of  men 
at  its  disposal,  to  have  completed  the  vessels 
within  the  time  specified. 

I  can  find  nothing  In  the  evidence  going 
to  show  that  the  failure  to  perform  the  con- 
tract was  due  to  delay  in  the  quartermaster's 
office.  The  point  upon  which  receiver's  coun- 
sel principally  relied  was  that  it  was  the  duty 
of  the  government  to  have  mitigated  the  loss ; 
to  have  taken  the  partially  constructed  boats 
and  completed  them.  It  Is  said  in  Benjamin 
on  Soles,  p.  1327  (4th  Amer.  Ed.),  that  "In 
every  case  the  buyer,  to  entitle  him  to  re- 
cover the  full  amount  of  damages,  must  have 
acted  throughout  as  a  reasonable  man  of  busi- 
ness and  done  all  in  his  power  to  mitigate  the 
loss."  The  Supreme  Court  of  the  United 
States  (Wicker  v.  Hoppock,  73  U.  S.  94,  18  L. 
Ed.  762,  and  Warroi  v.  Stoddard,  105  V.  S. 
224,  26  L.  Ed.  1117)  lays  down  the  rule  as 
follows:  "Where  a  party  Is  entitled  to  the 
benefit  of  a  contract  and  can  save  himself 
from  a  loss  arising  from  a  breach  of  It  at  a 
trifling  expense  or  with  reasonable  exertions, 
it  is  his  duty  to  do  It,  and  he  can  charge  the 
delinquents  with  such  damages  only  as  with 
reasonable  endeavors  and  expenses  he  could 
not  prevent."  The  rule  applies  as  well  to 
cases  of  contract  as  to  cases  of  tort  (Sedg.  on 
Dam.  p.  205),  and  may  be  variously  Illustrated. 
If  A.  breaks  down  B.'s  fence  and  B.  does  not 
repair  till  months  afterwards,  in  consequence 
of  which  cattle  get  in  and  destroy  the  next 
year's  crop,  B.  cannot  sue  for  the  loss  of  the 
crop,  but  only  for  the  cost  of  repairing  the 
fence.  Loker  v.  Damon,  17  Pick.  (Mass.)  284. 
If  a  servant  be  wrongfully  discharged  it  is  in- 
cumbent upon  him  to  seek  other  similar  em- 
ployment, and  the  amount  earned,  or  that 
might  with  reasonable  effort  have  been  earn- 
ed, will  go  in  reduction  of  his  damages.  Lar- 
kln  V.  Hecksher,  51  N.  J.  Law,  135,  16  Atl. 
703,  3  L  R.  A.  137.  If  A.  and  B.  enter  into  a 
contract  by  the  terms  of  which  A.  is  to  give 
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B.  possession  of  certain  machines  which  B.  Is 
to  sell  for  A.  on  commission,  and  these  ma- 
chines are  taken  ont  of  B.'s  possession  by  (X, 
irho  also  tenders  to  B.  the  rights  to  sell  them 
In  a  way  equally  remoneratlTe  to  himself,  B. 
cannot  recoTer  from  A.  the  amount  of  com- 
misslonB  so  agreed  npon.  Beymer  y.  McBrlde, 
37  Iowa,  114.  If  a  common  carrier  agree  to 
transport  A.'8  oats  wlthtn  a  certain  time  and 
fall  to  do  so  and  the  oats  became  moldy  in 
the  hands  of  A.'s  agent  after  that  time,  when 
he  might  have  preserved  them  from  Injury  by 
stirring,  A.  cannot  recover  for  the  deprecia- 
tion in  the  value  of  the  oats,  attributable  to 
the  failure  to  bestow  necessary  care.  Ham- 
ilton y.  McPherson,  28  N.  Y.  72,  84  Am.  I>ec. 
330.  If  A.  agree  to  malce  boilers  for  B.,  and 
after  the  worlc  has  been  commenced  B.  noti- 
fies A.  that  he  rescinds  the  contract,  it  Is 
A.'s  dnty,  as  soon  as  practicable,  to  stop  the 
work.  He  cannot  thereafter  go  on  to  the 
injury  of  B.  Dillon  v.  Anderson,  43  N.  T. 
231.  In  all  these  cases  It  was  held  that  the 
plaintiff  was  bound  "to  mitigate  the  loss  by 
acting  as  an  ordinary  man  of  business  would 
have  acted."  The  law,  for  wise  reasons,  to 
quote  the  words  of  Seldon,  J.,  in  Hamilton  v. 
McPherson,  Imposes  npon  a  party  subjected 
to  injnry  the  active  dnty  of  making  reason- 
able  exertions  to  render  the  injury  as  light 
as  possible."  But  the  rule  requires  such  ex- 
ertl(«a  only  as  are  reasonable.  This  is  illus- 
trated by  two  cases  in  the  Supreme  Court: 
The  Baltimore,  8  Wall.  377,  19  L.  Ed.  463,  and 
The  Falcon,  19  Wall.  75;  22  L.  Bd.  98.  In  the 
former  case  a  schooner  was  sunk  in  a  colli- 
lion  with  the  steamer  Baltimore,  in  water  so 
eboal  that  the  masts  projected  18  feet  above 
the  surface.  It  was  found  that  the  vessel 
could  have  been  easily  raised  and  repaired, 
and  it  was  held  that  the  owner  could  not  re- 
cover damages  as  for  a  total  loss.  In  the  lat- 
ter case,  the  vessel  sank  in  five  fathoms  of 
water,  and  it  was  found  that  she  could  not 
have  been  raised  and  repaired  without  a  large 
exx)enditure  of  time  and  money.  It  was  held 
that  the  steamer  Falcon  was  liable  for  her 
full  valua  In  the  case  of  the  Havilah,  60 
Fed.  337,  1  C.  C.  A.  519,  the  court  refused  to 
allow  as  damages  the  cost  of  raising  and 
repairing  a  sunken  vessel  so  far  as  that  cost 
ex«>eded  the  value  of  the  boat  at  the  time  of 
the  collision. 

In  the  light  of  these  adjudications,  let  ub 
look  at  the  facts  of  the  present  case.  The 
two  vessels  were  to  cost  $105,000.  The  lowest 
bid  which  the  government  could  obtain  on 
readvertislng  was  $154,670.  The  receiver's 
witness,  Master,  says  that  the  vessels  which 
the  shipbuilding  company  agreed  to  cotistnict 
wonid,  when  completed,  have  been  worth 
$85,000  apiece,  or  $170,000,  and  that  the 
bid  of  $154,670  was  low.  He  says,  more- 
over, that  the  amount  of  work  done  npon  the 
two  vessels  at  the  time  the  company  failed 
wag  fairly  represented,  in  money,  by  the  sum 
of  $40,000.  It  will  thus  be  seen  that  even 
bad  the  government  been  in  a  position  to 


have  gone  on  and  completed  these  boats  they 
would,  in  all  probability,  have  cost  not  less 
than  $114,000,  and  the  government  would  still 
have  had  a  claim  of  $9,000  against  the  re- 
ceiver, while  the  receiver,  who  now  has  the 
incomplete  vessels,  would  have  had  no  further 
Interest  in  them,  or  claim  respecting  them. 
But  it  is  not  likely  that  the  government  could 
have  finished  the  boats  for  $114,000.  The 
photographs  show  that  they  were  far  from 
being  In  a  condition  to  be  launched.  Their 
bare  rll>s  were  not  even,  to  any  considerable 
extent,  plated.  It  is  not  shown  that  the  gov- 
ernment had  any  facilities  for  taking  up  the 
work  where  It  had  been  left  off.  It  had,  at 
that  point,  no  tools,  no  machinery,  no  force  of 
men,  no  organization.  It  is  not  shown  by  the 
receiver  that  any  other  yard  would  have 
undertaken  the  work  of  completion  at  a  price 
that  would  have  been  advantageous  to  him. 
No  one  can  read  the  evidence  without  coming 
to  the  conclusion  that  it  would  probably  have 
cost  the  government  considerably  more  than 
$114,000  to  have  finished  the  vessels,  or  to 
have  procured  a  contractor  to  finish  them. 
The  burden  of  proving  that  the  damages  sus- 
tained conld  have  been  mitigated  rests  upon 
the  party  guilty  of  the  breach  of  contract 
Hamilton  v.  McPherson,  28  N.  Y.  72,  84  Am. 
Dec.  830;  Howard  v.  Daly,  61  N.  Y.  362,  19 
Am.  Rep.  285.  The  receiver  has  not  shown 
affirmatively  that  effort  and  expenditure  by 
the  United  States  In  the  direction  suggested 
by  blm  would  have  resulted  In  any  substan- 
tial benefit  to  the  trust  which  he  represents. 
The  suggestion  that  article  5  of  the  con- 
tract which  gives  the  United  States  power  to 
complete  the  work  is  compulsory  Is  completely 
met  by  Bemz  v.  Marcus  Sayre  Co.,  62  N.  J. 
Eq.  275,  30  AtL  21,  lately  decided  by  the 
Ck>urt  of  Errors. 


MOORE  V.  DUBNAN. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Jan.   2,    1907.) 

Lost  Instbuvknts— Action— Jubisdiciion  or 

Equitt. 

A  court  of  equity  has  Jurisdiction  of  a 
suit  for  the  amount  due  on  a  lost  check  which 
is  not  negotiable  for  lack  of  indorsement. 

[Bd.  Note.— For  cases- in  point,  see  Cent.  Dig. 
vol.  33,  Lost  Instruments,  {  29.] 

Appeal  from  Court  of  Chancery. 

BUI  by  Charles  P.  Moore  against  Charles 
B.  Durnan  and  another.  From  a  decree  In 
favor  of  complainant,  defendant  Durnan  ap- 
peals.    AfBrmed. 

See  62  Atl.  827. 

Martin  P.  Devlin,  for  appellant  William 
J.  Backes,  for  respondent 

PER  CURIAM.  The  bill  In  this  case  was 
filed  to  compel  the  appellant  Durnan,  and 
the  Broad  Street  National  Bank  of  Trenton,  to 
pay  to  Moore,  the  respondent  the  amount  of 
a  lost  check,  drawn  by  Durnan,  to  his  own 
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order,  upon  the  bank,  and  delivered  by  bim 
to  tbe  agent  of  Moore,  without  Indorsement, 
as  a  part  of  the  purchase  money  for  prem- 
ises agreed  to  be  purchased  by  Duman  from 
Moore,  and  which  agreement  Duman  subse- 
quently refused  to  perform.  The  liability  of 
tbe  bank  was  rested  upon  tbe  fact  that,  be- 
fore the  delivery  of  the  check  to  the  agent 
of  Moore,  the  bank  bad  certified  It  "good 
when  properly  Indorsed."  Tbe  decree  under 
review  adjudges  that  "the  said  Charles  B. 
Duman  and  the  said  tbe  Broad  Street  Na- 
tional Bank  of  Trenton  do  pay  to  tbe  said 
complainant  tbe  sum,"  etc  This  adjudica- 
tion carries  with  it,  by  necessary  Inference, 
the  conclusion  that  a  certification  by  a  bank 
that  a  check,  drawn  to  the  order  of  tbe 
maker,  is  good  when  properly  Indorsed  by 
him,  renders  the  bank  Jointly  liable,  with 
the  drawer,  to  an  assignee  of  the  check,  al- 
though the  Instrument  has  not  been  indors- 
ed by  the  maker.  As  Duman  Is  the  only  ap- 
pellant, the  correctness  of  the  conclusion  of 
the  Vice  Chancellor  on  the  question  of  the 
liability  of  the  bank  la  not  before  us  for 
our  consideration. 

We  concur  In  his  conclusion  that  a  court 
of  equity  has  Jurisdiction  to  entertain  a 
suit  for  tbe  recovery  of  tbe  amount  due 
upon  a  lost  note,  wbicb  is  not  negotiable  for 
lack  of  Indorsement,  and  establishing  the 
liability  of  Durnan  upon  the  note  in  suit. 

The  decree  ai^ealed  from  will  be  affirm- 
ed. ^^^ 

MBTTIiAB  V.  CONOVER  et  al. 

(Conrt  of  Chancery  of  New  Jersey.    Feb.  11, 
1907.) 

1.  INDEMNITT    —    BOND    —    CORSTEtJCTION    — 
LrVT    and    SA.LR    OF    LAND. 

Cuder  a  bond  accompanying  a  deed,  where- 
in the  obligor  covenanted  to  protect  tbe  lands 
conveyed  from  levy  and  sale  under  a  certain 
judgment,  he  was  required  to  defend  any  suit 
to  enforce  the  judgment  by  a  sale  of  the  lands. 

2.  Savk— Notice  of  Suit — Deicaro  of  Pbo- 

TECTION— NECESSITT. 

Where  a  bond  wherein  tbe  obligor  cove- 
nanted to  protect  certain  lauds  from  levy  and 
sale  under  a  judgment  did  not  require  notice 
of  any  suit  to  be  given  or  demand  of  protection 
to  be  made,  such  notice  or  demand  was  un- 
necessary in  order  to  show  a  breach  of  the 
contract 
8.  Same— DISCFAROE  of  Lter. 

A  bond  conditioned  on  the  obligor's  causing 
all  liens  arising  out  of  a  certain  judgment  to  be 
reniovfd  from  the  lands,  read  in  connection  with 
a  recital  in  the  bond  that  "whereas  the  lands 
may  be  nubject  to  the  lien  of  the  judgment," 
etc.,  required  a  discharge  of  record  of  the  then 
apparent  lien  arising  out  of  the  judgment. 
4.  Same— Genekal  Covenant  Against  Dak- 

AOB. 

A  bond  to  save  the  grantee  of  land  harm- 
less from  all  damage,  loss,  cost,  and  expense 
by  reason  of  a  certain  judgment  indemnified 
against  costs  or  expenses  incurred  by  the  obligee 
by  reason  of  an  unsuccessful,  as  well  as  of  a 
successful,  prosecution  of  the  judgment. 
6.  Same— Breach— Pleading. 

A  bill  to  foreclose  a  mortgage,  sotting  np 
that  such  mortgage  secured  a  bond  given  com- 
plainant to  indemnify  him  against  all  damage, 
loss,  and  expense  by  reason  of  the  enforcement 
of  a  certain  judRnv>nt  on  land  conveyed  to  him. 
and  that  a  certain  party  subrogated  by  order 


of  tbe  court  to  the  Hen  of  the  judgment  had 
filed  his  bill  to  satisfy  the  same,  was  not  ob- 
jectionable for  failure  to  state  tbe  name  of  the 
cause  in  which  such  party  obtained  the  order 
of  subrogation,  or  for  failure  to  state  who 
were  tbe  parties  to  the  bill  to  satisfy  such  judg- 
ment. 

Bill  by  George  W.  Mettlar  against  David 
A.  Conover  and  others.  Heard  on  demurrer 
to  bill.    Demurrer  overruled. 

Freeman  Woodbrldge,  for  complainant 
Theodore  B.  Booraem  and  Willard  P.  Voor- 
bees,  for  demurrants. 

EMERY,  V.  a  Tbls  bill  to  foreclose, 
which  Is  demurred  to,  discloses  the  follow- 
ing facts : 

Complainant  on  April  28,  1896,  purchased 
from  defendant  David  A.  Conover  two  tracts 
of  land  in  Middlesex  county,  described  in  tbe 
bill,  for  $983,  and  tbe  land  was  conveyed  to 
complainant  by  Conover  by  deed  of  full 
covenants  and  warranty.  David  A.  Conover's 
title  to  one-baif  interest  in  the  lands  was  de- 
rived by  deed  from  Cornelius  N.  Conover  and 
others,  dated  December  11,  1895,  and  at  tbe 
time  of  the  conveyance  by  David  A.  Conover 
to  complainant  there  was  a  Judgment  obtain- 
ed in  the  Supreme  Court  on  Decemt>er  i:!, 
1893,  against  Cornelius  Conover  and  William 
Allen,  In  favor  of  the  Mapes,  eto..  Guano 
Company,  for  $1,130.11,  which  Judgment  ap- 
peared of  record  as  a  Hen  against  tbe  lands 
conveyed  to  complainant  wholly  unsatlslled. 
David  A.  Conover,  the  vendor,  to  Induce  com- 
plainant to  take  tbe  deed,  and  for  further 
protection  against  tbe  judgment,  and  pay  tbe 
consideration,  executed  and  delivered  with 
tbe  deed  a  bond  to  complainant,  in  the  penal 
sum  of  $1,500,  with  the  following  recitals 
and  condition :  "Whereas  the  said  David  A. 
Oonover  has  by  warranty  deed,  tiearlng  even 
date  herewith,  conveyed  to  said  George  w. 
Mettlar  certain  lands  in  said  county  therein 
described  and  whereas  the  equal  undivided 
one  half  part  of  said  lands  may  be  subject 
to  tbe  lien  of  a  certain  Judgment  entered  in 
tbe  Supreme  Court  of  New  Jersey  on  tbe  12th 
day  of  December,  1893,  against  Cornelius 
Conover  and  William  Allen  in  favor  of  Ibe 
Mapes  Formula  and  Peruvian  Guano  Com- 
pany for  the  sum  of  one  thousand  one  hun- 
dred and  thirty  ($1130tt/ioo)  dollars  and 
eleven  cents,  damages  and  costs.  Now  tbe 
condition  of  this  obligation  Is  such  that  If 
the  said  David  A.  Conover  shall  protect  the 
said  lands  and  the  whole  thereof  from  levy 
and  sale  under  said  Judgment  and  shall  also 
within  three  years  duly  cause  all  lien  arising 
out  of  said  Judgment  to  be  removed  from  said 
lands  and  said  lands  to  be  freed  and  dis- 
charged from  all  such  Hen,  and  shall  save 
harmless  the  said  George  W.  Mettlar,  bis 
beirs  and  assigns  of  and  from  all  dtimnge. 
loss,  cost  and  expense  by  reason  of  said  Judg- 
ment, then  this  obligation  to  be  void;  other- 
wise to  be  and  remain  in  full  force  and  vir- 
tue." This  bond  was  secured  by  the  mort- 
gage now  sought  to  be  foreclosed,  given  by 
David  A.  Conover  to  complainant  on  two 


Digitized  by 


Google 


N.  J.) 


METTLAR  v.  CONOVBB. 


466 


other  tracts  of  lands,  situate  in  Middlesex 
county;  the  proviso  and  condition  of  the 
mortgage  being  "that  If  the  said  DaTld  A. 
ConoTcr,  or  his  heirs  •  •  •  should  well 
and  truly  pay,  or  cause  to  be  paid,  unto 
the  said  George  W.  Mettlar,  or  to  his  certain 
attorney  •  •  •  the  sum  of  $1500,  accord- 
ing to  the  conditions  of  the  said  bond,  ac- 
cording to  the  true  Intent  and  meaning  there- 
of," the  mortgage  should  be  void.  The  ven- 
dor. It  is  alleged,  did  not  within  three  years 
of  the  date  of  the  bond  cause  the  lien  arising 
from  the  judgment  to  be  removed  from  the 
lands  conveyed,  and  did  not  cause  the  lands 
to  l>e  freed  and  discharged  from  such  lien 
within  that  time.  And  It  Is  further  alleged 
that  on  August  10,  1901,  one  Edwin  Allen, 
who  had,  by  an  order  of  this  court  made  on 
July  2,  1901,  been  subrogated  to  the  lien  of 
the  judgment,  filed  his  bill  in  this  court  to 
satisfy  the  judgment  (to  the  extent  to  which 
be  was  subrogated)  by  a  sale  of  the  lands 
conveyed  to  complainant,  and  complainant 
was  made  a  party  defendant  to  this  suit  of 
Edwin  Allen.  At  the  time  of  the  commence- 
ment of  this  suit  David  A.  Conover  was  out 
of  the  state  xf  New  Jersey,  his  whereabouts 
then  onknown  to  complainant,  and  he  was 
then,  and  still  is,  without  financial  respon- 
Bibllity,  and  unable  to  protect  complainant 
under  the  covenants  of  warranty.  The  com- 
plainant, under  advice  of  counsel,  filed  an  an- 
swer and  defended  the  suit,  and  on  July  13, 
1903,  the  bill  was  dismissed,  with  costs  as 
against  complainant,  and  as  against  the  lands 
conveyed  to  him  by  David  A.  Conover.  The 
expense  to  complainant  of  defending  this 
suit  to  enforce  the  judgment  against  his 
lands,  for  counsel  fees,  expenses,  and  costs, 
was  $233.40,  and  It  is  claimed  that  the  re- 
payment of  these  expenses  Is  secured  by  the 
bond  and  mortgage  in  question. 

The  defendants  Mrs.  McLaughlin  and  Mrs. 
Parker,  who  are,  respectively,  grantees  of  the 
two  lots  covered  by  the  mortgage,  by  convey- 
ances subsequently  made,  demur  to  the  bill — 
Mrs.  McLaughlin  for  the  reason  that  by  the 
bill  itself  it  appears  that  the  condition  has 
been  folly  performed;  and  the  defendant 
Mrs.  Parker  for  a  number  of  reasons,  which 
cover  specifically  the  same  general  point, 
and,  in  addition,  for  two  reasons  relating 
to  the  defective  manner  of  setting  out  the 
bill  and  parties  to  the  Edwin  Allen  suit. 
E^win  Allen's  lands  having  been  dismissed 
on  final  hearing,  the  expenses  Incurred  in 
complainant's  defense  in  that  suit  could  not 
have  been  recovered  in  an  action  on  the 
general  covenants  In  the  deed.  These  cove- 
nants against  incumbrances  in  the  usual  gen- 
eral form  are  construed  as  applying  only  to 
lawful  claims  and  demands,  and  not  to  tor- 
tious or  wrongful  claims.  Rawie,  Gov.  (4th 
£d.)  p.  1391.  The  condition  In  the  bond,  how- 
ever, was  not  in  terms  to  secure  damages 
arising  from  the  breach  of  covenant  against 
lawful  claims,  but  was  a  contract  for  the 
6SAv-30 


performance  of  certain  acta  relating  to  a 
particular  and  specified  judgment,  as  to 
which  it  was  recited  in  the  bond,  that  the 
equal  undivided  one-half  part  of  the  lands 
may  be  subject  to  the  lien  of  the  judgment 
These   acts   thus   contracted  for   were  two: 

(1)  To  protect  the  lands  and  the  whole  there- 
of fr<Hn  levy  and  sale  under  the  judgment; 

(2)  within  three  years  to  cause  all  lien  aris- 
ing out  of  the  judgment  to  be  removed  from 
the  lands  and  the  lands  to  t>e  discharged  from 
the  Hen.  There  was,  In  addition,  another 
contract  relating  to  the  specified  judgment,  be- 
ing the  express  contract  of  Indemnity  "to  save 
complainant  harmless  from  all  damage,  loss, 
cost  and  expense  by  reason  of  the  judgment" 

In  order  to  protect  the  lands  conveyed  from 
levy  and  sale,  the  vendor  was  required,  un- 
der this  contract,  to  protect  If  necessary,  by 
defending  any  suit  or  proceeding  taken  to 
enforce  levy  and  sale.  "To  protect,"  In  this 
contract,  Is  equivalent  to,  or  at  least  in- 
cludes, "defend  against  attack,"  which  Is  one 
meaning  of  protection.  The  contract  was 
not  that  the  lands  should  not  be  sold  under 
the  judgment  but  that  the  vendor  would  pro- 
tect them  against  sale.  This  required  blm 
to  defend  any  suit  to  enforce  the  judgment 
by  sale  of  the  lands,  unless  he  can  make 
It  appear  that  such  defense  was  not  reason- 
ably necessary  for  the  protection  of  the  lands, 
and,  inasmuch  as  the  bill  alleges  that  the 
bill  to  enforce  the  judgment  was  dismissed, 
as  against  complainant  and  his  lands,  be- 
cause of  equities  set  up  by  complainant  in 
that  suit  It  must,  on  the  allegations  of  the 
bill,  be  taken  for  granted  that  the  defense 
made  by  complainant  was  reasonably  neces- 
sary for  the  protection  of  the  lanSs  from  sale 
under  the  judgment  As  this  contract  for 
protection  of  the  lands  did  not  require  no- 
tice of  any  suit  to  be  given,  or  demand  of 
protection  to  be  made,  the  suggestion  that 
such  notice  or  demand  was  necessary.  In 
order  to  show  a  breach  of  the  contract.  Is 
not  well  founded.  Whether  the  entire  amount 
claimed  Is  recoverable  for  breach  of  this 
contract  to  protect  the  land  is  a  question  not 
yet  to  be  decided ;  for.  If  anything  Is  recover- 
able, the  bill  must  be  held  for  Inquiry  as  to 
the  damages  and  the  demurrer  overruled. 

The  second  act  to  be  done  by  David  Con- 
over  In  relation  to  the  judgment  was  "wlth- 
iVL  three  years  to  cause  all  lien  arising  out 
of  the  judgment  to  be  removed  from  the 
lands,  and  the  lands  to  be  freed  and  dis- 
charged from  all  such  Hen."  For  the  prox)- 
er  construction  of  this  clause,  and  to  ascer- 
tain the  meaning  of  the  expressions  "Hen  aris- 
ing out  of  the  judgment"  and  "freed  and  dis- 
charged from  all  such  Hen,"  the  contract 
must  be  read  and  construed  in  connection 
with  the  words  in  the  recital  referring  to 
the  Hen.  These  are  that  "the  lands  may  be 
subject  to  the  Hen  of  the  judgment  entered 
In  the  Supreme  Court"  So  read  and  con- 
strued, the  contract,  I  think,  referred  to  and 
required  the  discharge  or  removal  from  the 
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records  of  the  tbeo  apparent  Uen  on  the 
laud,  which  was  the  "lien  arising  out  of  the 
Judgment,"  -with  reference  to  which  the  par- 
ties contracted.  Conover's  failure  to  effect 
such  removal  of  this  apparent  lien  within  the 
three  years,  and  before  the  commencement 
of  the  Edwin  AU&a  suit,  was  a  breach  of 
this  contract,  and  by  reason  of  the  breach 
complainant  was  made  a  party  to  this  suit 
and  obliged  to  defend  it.  The  damages  re- 
sulting from  this  breach  are  secured  by  the 
bond  and  mortgage.  What  these  damages 
are  must  be  ascertained  later,  but  the  bill 
cannot  be  dismissed  If  anything  is  recover- 
able. 

Under  the  indemnity  clause,  also,  agree- 
ing to  "save  harmless  from  all  damage,  loss, 
cost  and  expense  by  reason  of  the  Judgment," 
I  think  the  bill  shows  a  right  to  recover  \m- 
der  the  mortgage.  As  to  the  ctmstruction  of 
contracts  of  Indemnity  and  covenants  for  ti- 
tle, a  distinction  seems  to  be  well  settled, 
arising  from  the  form  of  the  indemnity  or 
covenant,  and  whether  it  be  goieral  against 
all  incumbrances,  and  against  the  acts  of 
all  persons,  or  whether  It  be  special  and  to 
save  harmless  against  a  particular  lien  or 
against  the  acts  of  a  person  or  persons 
specified.  Where  the  covenant  or  indemnity 
is  general,  the  acts  relied  on  as  a  breach  of 
the  covenant  must  be  lawful  acts,  because 
the  covenantor  or  obligor  cannot  be  supposed 
to  covenant  against  all  the  wrongful  acts  of 
any  person,  and  therefore  the  law  restrains 
the  covenant  within  its  reasonable  import, 
and  confines  It  to  acts  lawfully  committed  by 
such  person  or  persons.  But,  where  the  cove- 
nant or  indemnity  is  against  the  acts  of  a 
specified  person  or  persons,  the  contract  cov- 
ers unlawful,  as  well  as  lawful,  acts  of  the 
specified  person;  the  reason  being  that  the 
covenantor  is  presumed  to  know  the  persons 
against  whose  acts  he  is  content  to  cove- 
nant, and  may  therefore  reasonably  be  ex- 
pected to  stipulate  against  any  disturbance 
from  him  whether  from  lawful  title  or  other- 
wise. Nash  V.  Palmer,  5  Maule  &  S.  374; 
Rawle,  Cov.  (4th  Ed.)  p.  139;  10  A.  &  B. 
Ency.  412.  The  plain  and  natural  meaning 
of  the  words  of  his  covenant  Includes  all 
acts,  and  the  reason  for  restricting  them  to 
lawful  acts  only  does  not  exist  In  Nash  v. 
Palmer  the  condition  of  a  bond  (which  re- 
cited a  purchase  of  lands  by  the  plaintiffs 
from  W.)  was  to  save  them  and  the  lands 
harmless  from  all  manners  of  mortgages.  Judg- 
ments, extents,  executions,  and  other  incum- 
brances had  and  obtained,  or  thereafter  to 
be  obtained  by  T.  or  any  other  person,  and  It 
was  held  to  bind  the  obligor  against  the 
wrongful  entry  of  T.,  because  it  was  against 
the  acts  of  a  particular  person.  The  sound- 
ness of  this  distinction  in  the  form  of  the 
covenants  or  contracts  of  indemnity  has  never 
been  questioned. 

Applying  the  principle  of  these  authorities, 
the  condition  in  the  present  case  to  save  com- 
plainant harmless  from  all  loss  or  expense 
by  reason  of  this  particular  Judgment  in- 


demnifies against  costs  or  expense  incurred 
by  complainant  by  reason  of  the  unsuccess- 
ful prosecution  of  the  Judgment,  as  well  as 
by  reason  of  a  prosecution  which  is  success- 
ful. In  either  case  the  costs  and  expense 
are  Incurred  "by  reascm  of  the  Judgment" 
within  this  clause  of  the  contract,  which 
covers  costs  arising  from  the  existence  of 
the  Judgment  as  an  apparent  lien,  as  well 
as  costs  arising  from  its  being  thereafter 
held  to  be  an  actual  lien. 

The  formal  objections  to  the  bill  made  on 
behalf  of  Mrs.  Parker  are  (1)  that  the  name 
of  the  cause  in  which  Eidwln  Allen  obtained 
the  order  of  July  2,  1901,  is  not  stated ;  and 
(2)  that  It  does  not  appear  by  the  bill  who 
were  the  parties  to  the  bill  filed  on  August 
10,  1901.  or  that  David  Oonover  ever  had 
notice  thereof.  Such  notice,  not  being  re- 
quired In  his  contract,  was  not  necessary, 
nor  were  the  other  allegations  specified  in 
these  objections  necessary  in  order  to  show 
a  breach  of  the  condition. 

The  demurrer  will  be  overruled. 

UNION   STONE  CO.  et  al.  t.  BOARD  OF 
CHOSEN  FREEHOLDERS  OF  HUDSON 
COUNTY  et  al.  • 

(Court  of  Chancery  of  New  Jersey.     June  20, 
1906.) 

1.  COUMTIES  —  O>I?TBA0T8  — LiBNS  FOB  LABOB 
AND   MATE]aAI.S. 

Act  March  30,  1892  (P.  L.  p.  369),  Gen. 
St.  p.  2078,  providing  for  liens  for  persons  doing 
labor  or  furnishing  materials  mider  any  coo- 
tract  for  a  public  improvement  made  widi  any 
city,  town,  township,  or  other  municipality  au- 
thorized by  law  to  make  contracts  for  public 
improvements,  applies  to  contracts  with  coun- 
ties for  public  improvements. 

2.  SuBBooATioN  —  SuBETiEs— BmrDma  Oon- 

TSACr. 

Where  a  contractor  for  the  erection  of  a 
building  for  a  county  defaulted  and  his  sure- 
ties completed  the  performance  of  the  contract, 
they  were  entitled  to  subrogation  to  the  rights 
of  the  owner  against  the  contractor  and  against 
persons  claiming  liens  for  materials  furnished 
to  the  original  contractor,  to  the  extent  neces- 
sary to  reimburse  them  for  their  necessary 
outlay,  but  no  further. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Subrogation,   {{  m-98.] 

8.  Counties  —  OoNTBAOTB— Rights  of  Scbe- 

TIES    OF   CONTBACTOB. 

Where  a  contract  for  the  erection  of  a 
building  for  a  county  provided  that  in  case  of 
default  by  the  contractor  the  coun^  might 
make  a  new  contract  to  complete  the  work  and 
charge  the  expense  to  tlie  original  contractor, 
when  a  default  was  made  by  Sie  original  con- 
tractor, and  the  sureties  on  his  bond  completed 
its  performance,  l>eing  authorized  to  do  so  by 
resolution  of  the  board  of  diosen  freeholders, 
this  did  not  constitute  a  new  contract  as  au- 
thorized by  the  original  contract  so  as  to  cut 
off  the  rights  of  creditors  of  the  original  con- 
tractor with  respect  to  the  remainder  of  the 
contract  price  unearned  at  the  time  of  the  de- 
fault. 

Action  by  the  Union  Stone  Company  and 
others  against  the  board  of  chosen  freehold- 
ers of  Hudson  county  and  others.  Decree 
in  favor  of  complainants. 

Under  the  above  title  there  were  tried 
three  causes,  which  were  consolidated.    The 
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otber  pcfDdlns  suits  were  by  Washburn  Bros. 
Comiiaii;  and  by  Vanderbeek  &  Sons  Oom- 
pany  against  the  same  defendanta  The 
complainants  are  claimants  under  the  munic- 
ipal lien  act  The  defendants  are  the  free- 
holders of  the  county  of  Hudson,  Mrs.  Jen- 
nie A.  Judge,  executrix  of  her  husband, 
Gregory  A.  Judge,  and  Ferdinand  Heintze, 
Daniel  Y.  Lewis,  and  Henry  Byrne,  who 
were  sureties  on  the  bond  to  the  county  Siv* 
en  by  Judge,  the  contractor.  On  September 
29.  1902,  the  board  of  chosen  freeholders 
of  the  county  of  Hudson  made  a  contract 
with  Gregory  A.  Judge  for  the  erection  of 
two  additions  to  the  County  Lunatic  Asylum 
for  the  contract  price  of  ^6,400.  The  con- 
tract states:  "In  order  to  enable  the  said 
contractor  to  prosecute  the  work  advanta- 
geously, the  said  architect  shall,  from  time 
to  time,  as  the  work  progresses,  but  not 
oftener  than  once  a  month,  or  in  less  sums 
tiian  two  thousand  dollars,  make  an  estimate 
of  the  amount  of  work  done  under  this  con- 
tract since  the  last  preceding  estimate  was 
made,  and  the  value  thereof  according  to 
the  terms  of  this  contract  Upon  which  es- 
timate being  made  80t  of  such  estimated 
value  shall  be  paid"  to  the  contractor.  It 
was  further  provided  In  the  said  contract 
that  the  contractor  agrees:  "If  the  work 
nnder    this  agreement    shall  be    abandoned 

•  •  •  the  said  board  shall  have  the  power 
to  notify  the  aforesaid  contractor  to  discon- 
tinue all  work,  »  »  •  and  thereupon  the 
said  contractor  shall  discontinue  said  work 

•  •  •  and  the  said  board  shall  thereupon 
bare  the  power  to  place  such  and  so  many 
persons  as  it  deems  advisable,  by  contract  or 
otherwise,  to  work  at  and  complete  the  work 
herein  described,  or  such  part  thereof,  and 
to  use  such  materials  as  it  may  find  upon  the 
line  of  the  said  work,  or  to  procure  other 
materials  for  the  completion  of  the  same, 
and  to  charge  the  expense  of  said  labor  and 
materials  to  aforesaid  contractor;  and  the 
expense  so  charged  shall  be  deducted  and 
paid  by  the  parties  of  the  first  part  out  of 
such  moneys  as  may  then  be  due,  or  may  at 
any  time  thereafter  grow  due,  to  the  said 
contractor  under  and  by  virtue  of  this  agree- 
ment; •  *  *  and  in  case  such  expense  is 
less  than  tbe  snm  which  should  have  been 
payable  imder  this  contract  If  the  same  had 
been  completed  by  the  said  contractor,  he 
shall  be  entitled  to  receive  the  diSFerence; 
and  In  case  such  expense  shall  exceed  tbe 
last  said  sum  he  shall  pay  the  amount  of 
such  excess  to  the  parties  of  the  first  part 

•  *  •  "  On  the  same  day  a  bond  was  giv- 
en to  the  county,  executed  by  Gregory  A. 
Judge,  Ferdinand  Heintze,  Daniel  Y.  Lewis, 
and  Henry  Byrne,  in  which  they  are  bound 
In  the  sum  of  $20,000.  After  reciting  that 
Judge  bad  made  the  contract  aforesaid, 
which  is  made  a  part  of  the  bond,  the  condi- 
tion is  "that  if  tbe  above-bounded  Gregory 
A.  Judge  shall  well  and  truly  in  all  things 
and  in  good,  sufficient  and  workmanlike 
manner  perform  said  contract  according  to 


the  true  Intent  and  meaning  thereof^  and  in 
each  and  every  respect  comply  with  the  con- 
ditions and  covenants  therein,  and  shall  at 
all  times  thereafter  indemnify,  keep  and 
save  harmless  the  said  the  board  of  chosen 
freeholders  of  the  county  of  Hudson,  per- 
fectly and  entirely  indemnified  of,  from  and 
against  any,  and  ail  manner  of  actions,  suits, 
liabilities,  charges,  liens,  costs  and  pay- 
ments, for  and  by  reason  of  the  premises  or 
by  reason  of  any  debt  or  obligation  contract- 
ed for  any  such  work  or  materials  furnished 
under  or  by  virtue  of  said  contract,  and  keep 
all  county  property  and  the  property  of 
the  said  the  board  of  chosen  freeholders  of 
the  county  of  Hudson  clear  and  free  of  and 
from  all  liens  and  liabilities  by  reason  of  the 
doing  of  any  of  the  said  work  or  finding  of 
materials  therefor  as  aforesaid  by  tbe  said 
Gregory  A.  Judge,  or  any  otber  person  or 
party  of  his  authority,  direction  or  request, 
if  authorized  as  aforesaid,  then  tbe  al)ove 
obligation  to  be  void,  otherwise  to  be  and 
remain  in  full  force  and  virtue." 

Judge  began  work  under  tlie  contract,  and 
proceeded  therewith  for  some  little  time, 
but  not  to  the  entire  satisfaction  of  tbe 
architect  On  July  14, 1003,  a  resolution  was 
adopted  by  the  freeholders  reciting  that  tbe 
architect  liad  certified  in  writing  that  tbe 
work  was  being  unnecessarily  delayed,  and 
that  tbe  contractor  was  wlilfully  violating 
his  contract,  and  notifying  tbe  contractor 
to  discontinue  all  work  under  said  contract; 
and  further  directing  the  architect  to  pre- 
pare a  specification  for  tbe  work  undone  and 
necessary  to  be  done  to  completely  perform 
said  contract  and  report  to  the  board,  to 
the  end  ttiat  tbe  board  might  award  the 
contract  for  the  doing  of  such  work  to  some 
otber  person,  pursuant  to  said  contract.  On 
tbe  31st  of  July,  1903,  the  architect  Informs 
tbe  board  that  in  pursuance  of  its  directions, 
be  lias  prepared  specifications  for  the  com- 
pleticm  of  the  work,  and  on  the  6th  of  Au- 
gust 1903,  the  board  passed  a  resolution 
which,  after  reciting  that  in  spite  of  re- 
peated notices,  the  contractor  had  failed  to 
perform  the  work,  and  in  the  opinion  of  the 
board  the  said  contractor  has  practically 
al>andoned  Ills  contract,  it  was  resolved  that 
tbe  clerk  of  the  board  be  directed  to  notify 
the  bondsmen  of  the  said  Judge  that  the 
board  will  hold  them  individually  and  col- 
lectively for  the  faithful  performance  of 
tbe  contract  After  the  passage  of  this 
resolution  some  conferences  were  held  be- 
tween the  sureties  on  the  Judge  bond  and 
certain  members  of  the  board  of  chosen  free- 
holders with  relation  to  tbe  matter.  On  De- 
cember 3,  1908,  the  board  of  freeholders 
passed  the  following  resolution: 

"Whereas,  on  July  14,  1903,  this  board 
adopted  a  resolution  directing  Gregory  A. 
Judge,  contractor,  to  discontinue  the  work 
under  bis  contract,  dated  September  29, 
1902,  for  tbe  erection  of  additions  to  tbe 
Coimty  Hospital  for  the  Insane;   and 
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"WhereaB,  on  August  8,  1903,  this  board 
adopted  a  further  resolution  notifying  Dan- 
iel Y.  Lewis,  Henry  Byrne  and  Ferdinand 
Heintze,  the  bondsmen  of  said  Judge,  that 
they  ■  would  be  held  responsible  for  the  f nl- 
flllment  of  the  contract  of  said  Judge;   and 

"Whereas,  after  the  adoption  of  the  said 
resolution  the  said  Oregory  A.  Judge  died, 
and  said  Daniel  T.  Lewis,  Henry  Bryne 
and  Ferdinand  Heintze,  after  consultation 
and  negotiation  with  the  legal  representa- 
tives of  said  Judge,  undertook  the  perform- 
ance of  the  work  In  accordance  with  the 
speclflcatlons  and  provisions  of  said  contract, 
the  said  Judge  having  abandoned  the  same; 
and 

"Whereas,  Mr.  Hugh  Rol>erts,  the  architect 
in  charge  of  said  work,  has  certified  that 
portions  of  the  work  under  said  contract 
have  been  completed  by  said  bondsmen  and 
that  moneys  are  now  due  therefor  undo:  the 
provisions  of  the  contract. 

"Resolved,  That  the  action  of  the  said 
Daniel  T.  Lewis,  Henry  Byrne  and  Fer- 
dinand Heintze  In  undertaking  the  comple- 
tion of  the  work  under  said  contract  be  and 
the  same  is  hereby  approved,  and  that  the 
moneys  to  grow  due  under  said  contract  upon 
the  performance  of  the  uncompleted  portion 
of  the  work  be  paid  to  the  said  Daniel  Y. 
Lewis,  Henry  Byrne  and  Ferdinand  Heintze, 
upon  certificate  of  the  architect,  as  provided 
In  the  contract  with  the  said  Judge:  provid- 
ed, however,  that  the  legal  representatives 
of  the  said  Judge  shall  execute  and  deliv» 
to  this  board  proper  instruments  in  writing, 
to  be  approved  by  counsel  of  this  board,  re- 
leasing this  board  from  all  claim  and  obliga- 
tion under  said  contract:  and  provided  fur- 
ther, that  this  resolution  shall  in  no  wise  af- 
fect the  rights  of  any  person  who  may  have 
.performed  any  work  or  furnished  any  ma- 
/terials  to  the  said  Judge  in  the  performance 
of  the  said  contract" 

After  the  passage  of  this  resolution  there 
was  paid  to  the  defendants  Heintze,  Lewis, 
and  Byrne  $30,559.  The  architect  had  cer- 
tliled  that  Judge  had  done  ?6,500  worth  of 
work,  and  had  figured  that  he  was  entitled 
to  85  per  cent,  of  this  amount,  in  round  fig- 
ures $5,500,  which  the  county  had  paid  him, 
retaining  $1,000.  The  contract  provided  that 
the  contractor  should  only  be  paid  80  per 
cent,  of  the  current  estimates,  so  that  the 
architect  certified  an  overpayment  of  5  per 
cent.  At  the  time  of  the  hearing,  the  finan- 
cial account  stood  In  this  way:  There  had 
been  paid  to  Judge  $5,600;  there  had  been  re- 
tained in  the  hands  of  the  county  on  ac- 
count of  work  done  by  Judge  $1,000;  there 
had  been  paid  to  Lewis,  Heintze,  and  Byrne 
$30,569;  the  total  payments,  therefore,  were 
$36,059,  which,  deducted  from  the  contract 
price  of  $46,400,  left  all  told  In  the  hands  of 
the  county  $10,341.  It  Is  proven  that  the  con- 
tracts made  by  Heintze,  Lewis,  and  Byrne, 
to  complete  the  work  called  for  the  aggre- 
gate   payment   of   $37,864.     The   contractor 


Judge  died  In  the  month  of  September,  1903, 
and  his  widow  was  his  executrix.  On  the 
16th  day  of  December,  1903,  she  executed  a 
release  to  the  board  of  chosen  freeholders 
of  the  county  of  Hudson  "of  and  from  all 
claim  and  demand  which  I,  executrix  as 
aforesaid,  or  said  Gregory  A.  Judge  in  his 
lifetime,  might  have  had,  now  have,  or  ever 
can  have,  for  or  by  reason  of  a  contract  made 
between  the  said  Gregory  A.  Judge  and  the 
said  board  of  chosen  freeholders  of  the  coun- 
ty of  Hudson  for  the  erection  of  additions 
to  the  asylum  of  the  said  board  of  free- 
holders at  Secaucus,  Hudson  county.     Said 

contract  bears  date  the day  of , 

one  thousand  nine  hundred  and  two,  and  the 
said  work  has  been  undertaken  by  Ferdinand 
Heintze,  Daniel  Y.  Lewis,  and  Henry  Byrne, 
sui'eties  of  the  said  Gregory  A.  Judge,  for 
the  performance  of  said  work."  On  the  same 
day,  in  consideration  of  $1,  she  assigns  unto 
Reintze,  Lewis,  and  Byrne  the  contract  just 
described,  reciting  that  they,  "having  been 
the  sureties  of  the  said  Gregory  A.  Judge 
for  the  faithful  performance  of  the  said  con- 
tract, and  they  having  undertaken  the  com- 
pletion of  the  work."  The  complainants  each 
furnished  material  or  labor  to  Judge  during 
the  time  that  he  was  prosecuting  the  con- 
tract, and  each  gave  notices  In  accordance 
with  the  statute.  In  addition  to  the  Hen 
claimed  by  the  Union  Stone  Ck>mpany  it  also 
claims  undek  an  assignment  In  writing  given 
by  Judge  to  It,  dated  September  4,  1908,  and 
served  on  the  freeholders  about  September 
11,  1908.  The  Hen  notices  of  the  various 
parties  were  served  between  September  10, 
1903,  and  December  4th  of  the  same  year. 
The  order  of  priority  of  the  lien  claims  is 
undisputed,  and  their  proper  order  and  the 
amounts  claimed  are  as  follows:  (1)  Union 
Stone  Company,  $2,061.36;  (2)  Washburn  Bros. 
Company,  $2,325.80;  (3)  Vanderbeek  &  Sons 
Company,  $630.86.  The  architect  testified 
that  the  work  was  now  practically  completed. 

Henry  Bwald,  for  Union  Stone  Company. 
Cowles  &  Carey,  for  Washburn  Bros  Com- 
pany. Bedie,  Edwards  &  Thompson,  for 
Vand^beek  &  Sons  Company.  Tennant  & 
Haight,  for  Heintze,  Lewis  &  Byrne.  J.  3. 
Mulvaney,  for  Board  of  Chosen  Freeholders 
of  Huds(m  County. 

GARRISON,  y.  G.  (after  stating  the  facts). 
The  present  municipal  Hen  act  Is  that  of 
March  80,  1892,  P.  L.  p.  369;  Gen.  St  p. 
2078.  Its  title  is  "An  act  to  secure  the 
payment  of  laborers,  mechanics,  merchants, 
traders  and  persons  employed  upon  or  fur- 
nishing materials  toward  the  performing  of 
any  work  In  public  improvemoits  in  cities, 
tovms,  townships  and  other  municipalities  In 
this  state." 

It  Is  contended  by  the  defendants  in  this 
suit  that  this  statute  does  not  apply  because 
the  public  Improvement  for  which  the  con- 
tract was  made  In  this  suit  was  not  made 
with  a  municipality,   the  inslstment   being 
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that  a  county  Is  not  within  the  terms  of  the 
act.  The  first  section  of  the  act  provides 
for  liens  for  persons  doing  labor  or  furnish- 
ing materials  "In  pursuance  of  or  in  con- 
formity with  the  terms  of  any  contract  for 
any  public  improvement  made  between  any 
person  or  persons  and  any  city,  town,  town- 
ship or  other  municipality  in  this  state  au- 
thorized by  law  to  malie  contracts  for  the 
making  of  any  public  Improvement"  The 
question  to  be  determined  is  whether,  by 
using  the  words  "other  municipality,"  the 
Legislature  intended  to,  and  did.  Include  a 
county.  The  act  as  originally  adopted  In 
this  state  (P.  L.  1891,  p.  418;  Gen.  St  p. 
20TG)  was  copied  from  chapter  815,  p.  403, 
Laws  1878  of  the  state  of  New  Xork.  It 
applied  only  to  cities.  Subsequently  the 
present  act  was  passed,  extending  It  to 
"towns,  townships  or  other  municipalities" 
in  this  state ;  and  in  New  York,  on  the  16th 
of  May,  1892,  a  similar  extension  was  made. 
Hall  Company  v.  Jersey  City,  64  N.  J.  Eq. 
768,  53  AO.  48a  (Ct  of  Er.,  1902).  The 
present  act  in  New  York  (Laws  of  1897,  p. 
517,  c.  418,  S  5)  makes  provisions  for  contracts 
with  "the  state  or  a  municipal  corporation" ; 
and  in  the  general  corporation  act  (Laws 
of  1892,  p.  1801,  c.  687,  <  3)  the  New  Yoi^ 
Legislature  defined  a  municipal  corporation 
to  Include  a  "county,  township,  school  dis- 
trict, village,  city,"  etc.  The  original  mean- 
ing of  a  municipality  was  "a  free  town  un- 
der the  Roman  Empire  with  powers  of  local 
self-government"  Its  precise  use  now 
would  confine  it  to  subordinate  subdivisions 
of  the  state  having  powers  of  local  self- 
government  Dillon,  Munic.  Corp.  (4th  Ed.) 
vol.  1,  S  20,  p.  39.  Dillon,  however,  pohits 
out  in  the  same  section,  after  stating  the 
proper  signification  of  the  word:  "But 
sometimes  it  is  used  In  a  broader  sense  that 
includes  also  public  or  quasi  corporations, 
the  principal  purpose  of  whose  creation  is  as 
an  instrumentality  of  the  state,  and  not  tox 
the  regulation  of  the  local  and  special  af- 
fairs of  a  compact  community."  A  coun- 
ty is  undoubtedly  such  an  instrumentality. 
Since  this  broader  and  unprecise  use  of  the 
tarm  exists,  it  is  necessary  in  each  instance, 
in  any  Jurisdiction  where  the  courts  or  the 
Legislature  have  not  definitely  settled  the 
signification  of  the  word,  to  determine  the 
meaning  intended  by  the  legislative  body 
using  the  word.  It  Is  not  amiss  to  note  In 
this  connection  that.  In  the  early  history  of 
our  province,  counties  seem  to  have  ex- 
ercised certain  functions  of  local  govern- 
ment Chapter  9,  Laws  1692  [Learning  & 
Splcer,  1064-1702]  p.  320.  In  Paul  v.  Glou- 
cester, 50  N.  J.  Law,  585,  15  Atl.  272,  1  L. 
R.  A.  86  (Court  of  Errors,  1888),  Mr.  Justice 
Van  Syckel,  in  the  prevailing  opinion,  recog- 
nizes a  county  as  sufficiently  a  corporation  to 
be  dealt  with  by  the  Legislature  as  In  the 
legislation  then  under  review.  In  the  minor- 
ity opinion  of  Mr.  Justice  Reed,  he  holds 
that  a  county  is  not  a  municipal  corporation. 


although  in  the  case  of  Frank  v.  The  Chos- 
en Freeholders  of  Hudson,  89  N.  J.  Law 
347  (Sup.  (3t  1877)  the  last-named  Justice 
treated  buildings  being  erected  by  the  free- 
holders of  Hudson  as  the  property  of  a 
municipal  cori)oratlon,  and  throughout  the 
opinion  thus  refers  to  them. 

If  the  point  to  be  decided  was  whether 
a  county  was  a  municipality  in  the  sense 
that  it  had  powers  of  local  self-government 
or  that  it  might  claim  to  exercise  such  pow- 
ers under  a  grant  In  general  terms  to  all 
municipalities,  a  very  grave  question  would 
arise.  But  I  do  not  conceive  that  that  is 
the  point  to  be  dealt  with  In  the  case  at 
hand.  The  Bote  inquiry,  as  I  conceive  it,  in 
this  case  is  whether  the  Legislature  in  this 
act  meant  to  Include  coimtles.  It  Is  not 
questioned  in  this  case  that  the  Legislature 
had  power  to  enact  this  Identical  legislation 
with  respect  to  counties  as  well  as  with 
respect  to  the  other  governmental  divisions 
specified  by  name,  but  the  question  is  wheth- 
er it  has  done  so.  In  the  case  of  Doyle  v. 
Bayonne,  64  N.  J.  Law,  813,  23  Atl.  670, 
(Supreme  Court,  1892)  the  court  held  that 
the  words  "other  municipal  boards  or 
bodies"  applied  to  the  board  of  education  of 
Bayonne;  that  the  general  words  "other 
municipal  boards,"  following  the  particular 
designation  of  certain  bodies,  included  all 
bodies  or  boards  having  municipal  govern- 
mental functions,  whether  legislative  or  ad- 
mlnlstratlTe.  As  the  court  there  points  out 
clearly,  the  one  thing  to  be  ascertained  is 
what  did  the  Legislature  mean?  A  brief 
inspection  of  our  leglslatlcn  shows  that  in 
some  instances  the  Legislature  has  undoubt- 
edly used  the  word  "municipal"  or  "munici- 
pality" in  speaking  of  counties  and  so  as  to 
include  the  county.  Gen.  St  p.  2172.  | 
233;  P.  Ll  1894,  p.  170:  The  first  section 
provides  "that  the  board  of  authority  of  any 
dty,  county,  •  •  •  charged  with  the 
duty  of  lighting  the  streets,  roads  and  pub- 
lic places  of  such  municipality,"  etc.  Gen. 
St  p.  2228,  8  490;  P.  L.  1892,  p.  39:  "An 
act  to  authorize  any  county,  city,  town  or 
other  municipality  to  convert  coupon  l>onds," 
etc.  Gen.  St  p.  2237,  {  538;  P.  L.  1871,  p. 
92:  "An  act  In  relation  to  the  expenditure 
of  public  money  by  municipal  corporations." 
The  first  section  provides  "that  It  shall  not 
be  lawful  for  the  board  of  chosen  freehold- 
ers," etc.  Gen.  St  p.  2254,  J  626;  P.  L.  1892, 
p.  250:  In  preamble  the  members  of  the 
board  of  chosen  freeholders  are  classed  with 
"other  municipal  officers."  The  municipal 
lien  act  under  consideration  deals  with  "any 
city  *  •  •  or  other  municipality  in  this 
state  authorized  by  law  to  make  contracts 
for  the  making  of  any  public  Improvements." 
The  county,  in  this  case,  was  authorised 
by  law  to  make  a  contract  for  a  public  Im- 
provement. The  purpose  of  the  legislation 
was  to  secure  to  a  certain  named  class  pay- 
ment for  work  or  materials  furnished  for 
public   improvements   in   municipalities.     I 
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ttalnk  It  clear  that  the  LegiBlatnre  meant  to 
Include  In  tbla  legislation  any  public  cor- 
poration whose  functions  Included  the  mak- 
ing of  public  ImprovementB,  whether  In  any 
other  sense  of  the  word  "municipality"  the 
said  public  coiporation  could  be  properly 
Included  or  not  In  two  cases  In  the  Court 
of  Chancery  and  one  in  the  Court  of  Errors 
this  act  lias  been  applied  to  money  arising 
out  of  a  contract  made  with  a  county,  and, 
although  there  is  no  diacnssion  of  this  qnes- 
tlon  In  any  of  the  opinions,  it  may  be  held 
to  have  been  decided  sub  silentio  that  the 
act  did  apply.  Garrison  t.  Borlo,  61  N. 
J.  Eq.  236,  47  Atl.  1000  (Grey,  V.  C,  1900); 
Norton  y.  Slnkhwn,  61  N.  J.  Eq.  608,  48 
Atl.  822  (Grey,  V.  C,  1901) ;  case  reversed 
In  the  Court  of  Errors,  63  N.  J.  Eq.  313,  50 
Atl.  606,  but  not  on  any  point  concerning  the 
source  of  the  money. 

I  therefore  conclude  that  the  act  does  ap- 
ply. 

The  next  question  requiring  consideration 
Is  who  is  entitled  to  the  funds  in  the  hands 
of  the  county,  and  to  what  extent?  The  coun- 
ty, at  the  present  time,  has  In  hand  an  unex- 
pended balance  under  this  contract  of  $10,341. 
The  original  contract  price  was  $46,400,  and 
the  county  has  paid  out  to  Judge  $6,500  and 
to  Lewis,  Helntze,  and  Byrne  $30,659,  leav- 
ing the  above  balance  as  stated.  On  behalf 
of  the  complainants  it  Is  insisted  (1)  that 
they  are  entitled  to  a  lien  upon  all  of  the 
moneys  in  the  hands  of  the  county.  Their 
contention  under  this  head  is  that,  before 
the  time  they  served  their  notices,  there  wag 
in  the  hands  of  the  county  $1,000  of  retained 
percentage  which  became  subject  to  their 
liens  when  they  served  their  notices,  and 
that,  after  the  service  of  their  notices,  the 
contract  was  carried  oat  by  the  sureties  on 
behalf  of  the  contractor,  and  all  sums  com- 
ing due  thereunder  were  subject  to  their 
liens. 

If  this  contention  be  not  sustained,  then 
they  urge  (2)  that  they  are  entitled,  by  rea- 
son of  the  service  of  their  notices,  to  the 
$1,000  of  retained  percentage  of  the  value 
of  the  work  done  by  Judge,  and,  In  addition, 
the  dlfCerence  between  the  actual  amount  ex- 
pended by  the  sureties  in  completing  the 
work  and  the  remainder  of  the  contract 
price.  This  difference  is  $2,036,  arrived  at 
in  this  way:  Judge  did  $6,500  worth  of 
work;  the  remainder  of  the  contract  price 
at  the  time  of  his  default  was  therefore 
$39,900;  the  total  cost  of  the  sureties  of  the 
completion  was  $37,864,  leaving  the  differ- 
ence above  stated. 

On  behalf  of  Helntze,  Lewis,  and  Byrne 
it  is  contended  that  the  complainants  are 
without  right  or  lien  as  to  any  of  the  funds 
in  the  hands  of  the  county  (1)  because  these 
defendants  are  entitled  to  all  of  the  contract 
price  excepting  the  $5,500  actually  paid  to 
Judge  up  to  the  time  that  he  abandoned  the 
contract. 

If  this  contention  be  not  sustained,  then 


they  Insist  (2)  that  they  are  entitled  to  ail 
of  the  remainder  of  the  contract  price  after 
deducting  the  $6,500  of  work  actually  done 
by  Judge.  In  support  of  their  claim  that 
all  of  the  money  earned  under  this  contract, 
either  by  Judge  or  the  sureties.  Is  subject 
to  their  Hens,  the  complainants  rely  upon 
the  principle  enunciated  in  the  case  of  Pier- 
son  V.  Haddonfleld,  66  N.  J.  Eq.  180,  57  Atl. 
471  (Grey,  V.  a,  1004).  In  that  case  a  con- 
tractor defaulted  and  his  surety  came  for- 
ward and  completed  the  work  at  a  cost  to 
him  in  excess  of  the  remainder  of  the  con- 
tract price.  The  court  held  that  the  surety 
took  the  place  of  the  defaulting  contractor, 
and,  in  his  stead,  performed  his  contract  as 
his  surety,  and  that  the  claims  of  the  mate- 
rialmen giving  notice  under  the  statute  were 
superior  to  the  right  of  the  surety  with  re- 
q;)ect  to  all  work  theretofore  done  by  the 
contractor  and  not  paid  to  him,  and  also 
with  respect  to  the  retained  percentage  of 
the  value  of  the  work  done  by  the  con- 
tractor. The  surety  In  this  case  received 
partial  payments  for  work  done  In  the  com- 
pletion of  the  contract  at  the  prices  agreed 
to  be  paid  under  the  contract  He  claimed 
a  right  of  subrogation,  but  tlie  court  denied 
this  right  basing  Its  decision  upon  the  ef- 
fect and  operation  of  the  municipal  Hen  act, 
although  he  discusses  the  failure  of  the  sure- 
ty to  show  that  he  had  not  other  funds  or 
securities  from  the  contractor  which  would 
secure  him  against  loss.  In  the  view  of 
the  learned  Judge  writing  that  opinl<»i.  the 
surety  had  no  right  of  subrogation,  and  the 
fund  in  the  hands  of  the  county,  after  the 
notices,  whether  earned  by  tlie  work  of  the 
original  contractor  or  the  surety  in  complet- 
ing the  contract  would  be  subject  to  the 
liens.  If  tlut  principle  were  applied  in  this 
case  at  bar  the  contention  of  the  complain- 
ants would  be  sustained,  and  all  of  the  mon- 
ey not  actually  paid  to  Judge  by  the  coun- 
ty would  be  subject  to  the  liens  of  the  claim- 
ants to  the  amount  necessary  to  pay  the 
same.  The  sureties  here  rely  for  their  con- 
tention that  they  are  entitled  to  all  of  the 
contract  price  excepting  that  actually  paid 
to  Judge  upon  the  reasoning  of  the  court  in 
the  case  of  St  Peters  Catholic  Church  v. 
Vannote,  66  N.  J.  Eq.  78,  56  Atl.  1037 
(Reed,  V.  C,  1904).  In  this  case,  after  the 
contractor  abandoned,  his  sureties  came  for- 
ward and  finished.  There  was  a  retained 
percentage  In  the  hands  of  the  owner  at  the 
time  that  notices  were  served  by  subcon- 
tractors of  the  original  contractor.  After 
the  completion  of  the  work  by  the  suretlea 
there  were  notices  filed  by  subcontractors  of 
the  sureties.  The  sureties  in  that  case  con- 
tended that  they  completed  as  the  agents  of 
the  owner;  the  Hen  claimants  of  the  original 
contractor  contended  that  the  sureties  com- 
pleted for  the  original  contractor,  and  that 
all  of  the  money  earned,  together  with  the 
retained  percentage  of  the  value  of  the  work 
done  by  the  original  contractor,  was  subject 
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to  their  notices  or  liens.  The  cost  to  tlie 
sureties  of  completion  was  in  excess  of  the 
remainder  of  the  contract  price  at  the  time 
of  the  original  contractor's  almndonment 
and  the  retained  percentage.  The  court  held 
tlut  the  sureties  did  not  complete  as  the 
agents  of  the  owner,  nor  did  they  talce  the 
place  of  the  contractor.  In  the  course  of 
his  opinion  he  says:  "Nor  can  the  contractor 
claim  any  portion  of  the  contract  price  by 
reason  of  what  the  sureties  did.  The  no- 
tices and  demands  of  the  materialmen  and 
laborers  never  reached  the  $1,632,  being  the 
uncertified  amount  of  the  contract  price,  and 
the  sureties  are  entitled  to  this  simi.  •  •  * 
I  also  think  that  the  right  of  the  sureties  Is 
superior  to  the  claims  of  the  materialmen 
and  laborers.  The  claims  of  the  latter  reach 
only  such  money  as  was  due  at  the  time  of 
the  several  demands  and  notices  or  there- 
after became  due  to  the  contractors.  Noth- 
ing, aside  from  what  was  already  paid,  be- 
came due,  unless  the  theory  is  adopted 
that  the  sureties  were  working  for  the  con- 
tractors, and  therefore,  upon  completion  of 
the  building  by  them,  a  debt  accrued  to  the 
contractors  as  If  they  bad  completed  the 
work.  But,  as  already  observed,  the  sureties 
were  not  working  for  the  contractors."  The 
result  was  that  the  court  awarded  to  the 
sureties  the  retained  percentage  of  tbe  value 
of  the  work  done  by  the  original  contractor 
together  with  the  balance  of  the  contract 
price.  Tbe  sureties  In  the  case  at  bar  In- 
sist that,  it  the  reasoning  of  this  case  is 
applied,  they  must  be  held  not  to  have  been 
working  for  the  contractor  in  completing  the 
building,  and  must  be  held  to  be  entitled  to 
tbe  retained  percentage  and  to  the  remainder 
of  the  contract  price. 

I  do  not  think  that  this  latter  argument  is 
wund.  Nor  can  I  agree  with  the  doctrine  of 
tbe  case  of  Pierson  v.  Haddonfleld,  supra. 
In  the  case  of  St  Peters  Catholic  Church  v. 
Vannote,  supra,  the  court  was  dealing  with  a 
situation  In  which  the  sureties  had  been  put 
to  a  greater  cost  than  the  remainder  of  the 
rontract  price  plus  the  retained  percentage, 
and  the  court  held  that,  upon  performance 
of  the  contract,  they  l>ecame  entitled  to  the 
security  held  by  the  owner  as  far  as  it  was 
necessary  to  reimburse  them  for  their  neces- 
sary outlay.  And  this,  I  think,  is  sound.  I 
do  not  think  it  is  properly  Inferable  from  this 
latter  case  that  the  court  intended,  by  any 
language  used,  to  imply  that  the  sureties 
irould  be  entitled  to  the  balance  of  the  con- 
tract price,  or  to  the  retained  percentage,  if 
they  did  not  need  the  same  to  requite  them 
for  their  expenditure  In  completing  tbe  con- 
tract Tbis  Is  the  unsoundness  of  the  argu- 
ment of  the  sureties  in  the  case  at  bar.  By 
becoming  surety  upon  a  bond  to  the  owner 
that  the  contractor  will  faithfully  perform 
tile  contract  tbe  surety  is  under  no  obligation 
to  the  contractor.  The  surety's  obligation  is 
that  the  contractor  will  perform  the  work; 
tliat,  tf  he  does  not,  and  the  surety  does  not, 


then  tbe  surety  will  pay  such  damages  to  the 
owner  as  he  may  suffer  by  reason  of  the  de- 
fault Upon  a  default  by  the  contractor  the 
surety  has  the  privilege  of  combig  forward 
and  completing  tbe  work.  In  doing  so  be  is 
not  acting  for  tbe  contractor  or  in  the  right 
of  the  contractor;  he  Is  acting  in  his  own 
right,  which  is  to  perform  the  obligation  of 
his  contract  with  the  owner. 

"Tbe  scope  of  the  right  of  subrogation  con- 
sists in  the  immediate  transfer,  by  operation 
of  law,  to  the  promisor  in  suretyship,  of  all 
the  rights  of  the  creditor  against  tbe  principal 
whenever  the  promisor  pays  the  debt  or  sat- 
isfies the  obligation.  Steams  on  the  Law  of 
Suretyship,  p.  462,  t  201.  "This  right  of  sub- 
rogation Is  Independent  of  any  agreement  and 
rests  upon  principles  of  natural  Justice  and 
equity."  Id.  p.  408.  When  the  sureties, 
tlierefore,  in  the  case  at  bar  came  forward  to 
fulfill  the  obligation  and  perform  the  con- 
tract, they  did  so  In  their  own  right  by  rea- 
son of  tlie  privilege  of  suretyship  so  to  do, 
and  they  were  entitled  to  subrogation  to  all 
of  the  rights  of  the  owner  against  the  con- 
tractor to  the  extent  necessary  to  reimburse 
them  for  their  necessary  outlay,  but  no  fur- 
ther. Steams  on  Law  of  Suretyship,  p.  548, 
i  aOO;  St  Peters  Cath.  Church  v.  Vannote, 
supra;  Prairie  State  Nat  Bank  v.  U.  S., 
164  U.  S.  227,  17  Sup.  Ct  142,  41  L.  Ed.  412: 
First  Nat  Bank  v.  City  Trost  etc.,  Co.,  114 
Fed.  629,  52  C.  C.  A.  S13.  Tbis  right  relates 
back  to  the  making  of  the  contract  between 
the  owner  and  the  original  contractor,  for  the 
faitbful  performance  of  which  tbe  contract  of 
suretyship  was  given.  See  cases  last  cited. 
In  tbe  case  at  bar  the  cost  to  tbe  sureties  for 
completing  the  work  did  not  equal  the  re- 
mainder of  the  contract  price  at  the  time  of 
the  original  contractor's  abandonment.  They 
have  not  therefore,  suffered  any  loss,  and 
equity  will  not  extend  the  doctrine  of  subroga- 
tion further  than  to  protect  them  from  loss. 

I  have  not  dealt  in  greater  detail  with  the 
facts  of  this  case  because  I  do  not  deem  it 
necessary  to  do  so.  It  is  dear,  I  think,  that 
the  owner  did  not,  under  the  clause  of  the 
contract  permitting  him  to  do  so,  let  a  new 
contract  to  a  new  contractor  the  effect  of 
which,  had  he  done  so,  would  of  course  have 
been  to  have  cut  off  ail  rights  of  the  creditors 
of  the  original  contractor  with  respect  to  the 
remainder  of  tbe  contract  price  unearned  at 
the  time  of  the  abandonment.  The  abandon- 
ment took  place  in  August  or  September,  1903. 
The  sureties  Immediately  took  up  the  ques- 
tion of  completing  the  contract  They  were 
authorized  by  the  owner,  by  the  resolution  of 
December  3,  1903,  to  do  so.  There  was  a  re- 
lease obtained  from  the  executrix  of  the  orig- 
inal contractor,  and  there  was  also  an  assign- 
ment of  the  contract  from  her  to  the  sureties. 

I  find  from  all  the  facts  that  what  the 
sureties  did  was  to  come  forward,  by  reason 
of  their  being  sureties,  and  complete  the  con- 
tract for  the  purpose  of  fulfilling  their  obllga- 
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tlon  to  tbe  owner  so  to  do  or  to  snffer  loss  If 
tbey  did  not  I  therefore  find  tbat  the  ob- 
taining of  the  release,  on  the  one  hand,  did 
not  act  as  a  determination  of  that  contract, 
any  more  than  tbe  obtaining  of  the  assign- 
ment made  them  the  agents  or  assignees  of 
the  original  contractor  In  finishing. 

It  Is  incumbent  to  determine  the  Intention 
of  tbe  parties  as  gathered  from  all  the  facts, 
and  not  to  select  a  single  factor  as  determlna- 
tlTe.  That  which  I  think  harmonizes  all  the 
facts  is  tbe  finding  heretofore  stated. 

The  result  is  that  I  find  there  is  In  the 
hands  of  tbe  county  funds  amounting  to  $3,- 
036  subject  to  tbe  liens  of  tbe  claimants. 
This  sum  is  made  up  of  the  retained  percent- 
age of  $1,000  and  tbe  $2,036  difference  be- 
tween tbe  actual  cost  of  completion  and  the 
remainder  of  tbe  contract  price.  The  order 
and  priority  of  tbe  claims  have  been  hereto- 
fore stated,  and  since  there  is  not  sufficient 
to  pay  the  first  two  it  is  not  necessary  at  all 
to  consider  the  third.  The  first  claimant, 
the  Union  Stone  Company,  is  entitled  to  pay- 
ment in  full,  and  tlie  second  claimant.  Wash- 
bum  Bros.  Company,  to  the  remainder  of  the 
mon^  after  tbe  prior  pa}rment  Is  deducted. 

There  is  some  question  about  one  or  two 
Items  of  tbe  claim  of  tlie  first  claimant  but 
since  it  had  an  assignment  for  the  same 
amount  as  Its  claim,  which  assignment  seems 
to  be  Talld  and  without  objection,  I  have  not 
gone  Into  detail  as  to  this  matter. 

I  will  advise  a  decree  in  accordance  with 
the  foregoing  conclusions. 


SBARBERO  T.  MILLER  et  al. 

(Court  of  Chancery  of  New  Jersey.    Jan.  8, 
1907.) 

1.  Judgment— CowcLUSiVEMESS. 

Judgments  are  presumptively  only  conclu- 
slve  against  parties  in  the  character  in  wbicb 
they  sue  or '  are  sued. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  30,  Judgment  t  118S.] 

2.  Samb. 

The  necessity  of  mutuality  in  estoppels  by 
record  requires  that  a  court  should  not  hold 
a  judgment  conclusive  In  favor  of  a  person,  un- 
less it  would  be  equally  conclusive  against  him. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  30,  Judgment,  S  1180.] 

8.  Save— Mattebb  Conclitded. 

A  judgment  is  conclusive  by  way  of  estop- 
pel only  as  to  facts  without  the  existence  and 
proof  or  admission  of  which  it  could  not  have 
been  rendered. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  80,  Judgment  H  1234-1241.] 

4.  SAint. 

A  judgment  in  favor  of  plaintiff  In  eject- 
ment defended  on  the  ground  that  his  title 
was  founded  on  a  conveyance  executed  by  one 
not  having  sufficient  mental  capacity,  is  res 
judicata  on  the  issue  of  piaintifTs  want  of 
knowledge  of  the  grantor's  mental  Incapacity, 
and  the  question  whether  the  grantor  was  in- 
competent or  whether  plaintiff  paid  less  than 
the  market  value  did  not  enter  into  tbe  judg- 
ment 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30.  Judgment,  8§  1248-1251,  1208.] 


6.  Insane  Pebsonb— Evidence  ot  Ihsaicitt— 
Adjudication— Conclusiveness.  I 

In  a  suit  to  set  aside  an  assienmoit  of 
a  leasehold  interest  on  account  of  tibe  mental 
Incapacity  of  0>e  as^gnor,  the  finding  of  a  com-  i 
mittee  in  lunacy,  a  few  months  after  the  con- 
veyance, declaring  the  assignor  a  lunatic  is  only 
prima  facie  evidence  of  his  incompetency. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  27,  Insane  Persons,  {  36.] 

6.  Sake— Evidence- SumciEiiOT. 

In  a  suit  to  set  aside  an  assignment  of  a 
leasehold  interest  on  the  ground  of  the  mental 
incapacity  of  the  assignor,  evidence  examined, 
and  held  to  fail  to  show  that  there  was  any 
such  impairment  of  the  assignor's  mind  as  made 
him  incapable  of  understanding  In  a  reasonable 
manner  the  nature  and  effect  of  his  acts  or  of 
the  business  that  he  was  transacting,  essential 
to  warrant  a  decree  of  canceiiatioi. 

7.  Cancellation  ov  iNsismiENTS  —  Uhoon- 

BCIONABLENESB  OF  CONTKTANCK— CONSIOCB- 

ATioN— Sufficiency. 

In  a  suit  to  set  aside  an  assignment  of  a 
leasehold  interest  on  the  ground  that  the  pur- 
chaser paid  less  than  the  market  value  for  it 
evidence  examined,  and  held  not  to  establish 
that  there  was  any  market  value  of  the  lease- 
tuDld  Interest  in  excess  of  what  was  paid  for  it 

Suit  by  SlsclUa  Sbarbero,  otherwise  called 
Matilda  Barber,  guardian  of  John  Barber,  a 
lunatic,  against  Alexander  A.  Miller  and 
another.  Heard  on  bill,  answer,  cross-bill, 
answer  to  cross-bill,  and  replicatloaB.  De- 
cree of  dismissal  of  bill  and  granting  tbe 
prayer  of  the  cross-bill  as  to  an  accounting 
awarded. 

See  62  Ati.  276. 

This  is  a  bill  filed  by  John  Barber,  a  luna- 
tic, by  Cecilia  Matilda  Barber,  his  guardian, 
against  Alexander  A  Miller  and  another, 
liie  bill  charges  that  on  the  26th  of  June, 
1908,  John  Bart>er,  then  being  In  a  state  of 
lunacy,  did,  by  deed  of  aaaignment,  trans- 
fer unto  Anna  C.  Miller  a  certain  lease  of 
property  known  as  "No.  879  Broad  street" 
Newark,  N.  J.,  and  that  tbe  said  Anna  C. 
Miller,  on  the  1st  of  July,  1903,  assigned 
said  lease  to  Alexander  A.  Miller;  that  on 
the  10th  of  October,  1903,  Matilda  Barber 
was  appointed  by  the  orphans'  court  of  E^s- 
sez  county  as  guardian  of  John  Barber,  a 
lunatic,  and  by  the  proceedings  in  lunacy 
it  was,  among  other  things,  determined  that 
tbe  said  John  Barber  was  at  the  time  of 
the  said  proceeding,  namely,  on  the  9tta  of 
September,  1903,  a  lunatic  without  lucid 
Intervals,  and  that  he  had  l>een  a  Innatlc 
for  the  q>ace  of  two  years  and  six  months 
then  last  past;  that  John  Barber,  at  or 
about  the  date  of  the  conveyance  of  the 
leasehold,  as  above  stated,  disappeared  from 
his  home  in  the  city  of  Newark,  and  has 
never  been  heard  of  or  from  since;  that 
the  said  Alexander  A.  Miller  has  collected 
the .  rents  of  the  premises  from  the  lat  of 
July,  1903,  and  is  still  collecting  tbe  same; 
that  Alexander  A.  Miller  was  Informed  be- 
fore the  transfer  of  tbe  lease  by  John  Bar- 
ber to  him  of  ithe  lunacy  of  the  said  John 
Barber,  and  was  thoroughly  aware  of  the 
limacy  before  the  transfer  was  made;  that 
said  leasehold  Is  valuable,  having  a  market 
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TBlue  of  about  $10,000,  and  that  said  Jobn 
Barber  received  from  Miller  for  tbe  said 
property  much  less  than  Its  true  market 
Talue,  to  wit,  $3,500  or  thereabouts;  that 
the  guardian  made  legal  tender  to  Miller  of 
the  smn  of  $3,500  on  the  27th  day  of  Octo- 
ber, 1904;  that  Miller  on  or  about  the  Ist 
day  of  January,  1901,  brought  an  action  of 
ejectment  in  the  Supreme  Court  of  this  state, 
seeking  to  oust  said  Matilda  Barber  and 
others,  the  wife  and  children  of  the  said 
John  Barber,  from  the  possession  of  the 
second  and  third  floors  of  the  said  build- 
ing; that  said  suit  was  tried,  certain  ques- 
tions were  submitted  to  the  jury,  which 
found  a  special  yerdict,  which  special  ver-, 
diet  is  set  out  in  full  in  the  bill;  and  that 
on  motion  in  the  Supreme  Court  a  verdict 
was  directed  to  be  entered  for  the  plaintiff 
therein.  Miller;  that  an  opinion  was  filed 
In  the  Supreme  Court  directing  the  entry 
of  the  said  Judgment,  which  opinion  is  set 
oat  in  full  in  the  bill.  The  complainant 
prays  that  the  said  lease  from  John  Barber  to 
Miller  may  be  avoided,  and  Miller  be  directed 
to  reassign  the  same  to  the  complainant,  that 
a  reference  be  had  to  a  master  to  ascertain 
the  amount  due  from  Miller  to  the  com- 
plainant, and  tiiat  an  injunction  Issue  re- 
straining Miller  from  issuing  execution  in 
the  ejectment  suit  aforesaid.  To  this  bill 
Anna  C.  Miller  flies  an  answer,  admitting 
that  she  took  title  to  the  lease  from  Barber 
as  a  convenience  for  the  defendant  Alexan- 
der A.  Miller,  and  that  she  has  no  interest 
Alexander  A.  Miller  answered,  admitting 
the  appointment  of  the  guardian,  tlie  pur- 
chase of  the  leasehold  by  him;  denying, 
however,  that  John  Barber  was  in  a  state  of 
lunacy  at  the  time,  or  was  in  any  way  af- 
fected mentally  ;  sets  out  that,  while  he  has 
collected  some  of  the  rents,  the  family  of 
John  Barber  has  collected  a  much  larger 
proportion  of  them;  specifically  denies  that 
be  bad  any  knowledge,  or  that  there  was 
any  Implication  on  his  part  of  knowledge, 
of  the  alleged  lunacy  of  John  Barber;  de- 
nies that  the  market  value  of  the  leasehold 
was  $10,0U0,  and  asserts  that  the  amount 
paid,  $3,500,  was  a  full,  fair  and  bona  flde 
value;  admits  that  some  tender  was  made, 
but  denies  knowledge  of  the  amount;  ad- 
mits the  ejectment  suit  for  the  second  and 
third  floors  of  the  building;  admits  that 
the  Supreme  Court  filed  an  opinion,  but 
denies  its  relevancy  to  this  suit;  sets  out 
the  aflBrmatlve  defense  of  the  defendant; 
and  prays  to  be  dismissed.  By  way  of  cross- 
bill he  asks  an  account  of  the  rents  received 
by  the  complainant  and  a  decree  that  she  be 
required  to  pay  the  same  to  him.  The  an- 
swer to  the  cross-bill  and  the  replications 
are  formal,  and  do  not  require  speclficatlon. 

Mnnn  &  Chorch,  for  complainant    George 
H.  Pierce,  for  defendants. 

GARRISON,  V.  C.  (after  stating  the  facts). 
It  will  be  observed  that  while,  in  the  char- 


ging part  of  the  bill,  the  complainant  al- 
leges that  she  tendered,  as  guardian  of  the 
alleged  lunatic,  to  Miller,  the  purchaser  of 
the  leasehold,  the  consideration  paid  by  Mil- 
ler for  it  namely,  $3,500,  she  does  not  in 
the  prayer  of  her  bill  ask  that  the  status 
quo  be  restored  by  the  conveyance  back  to 
her  of  the  leasehold  interest,  and  the  pay- 
ment by  her  of  the  consideration  received 
for  it  She  prays  that  the  assignment  of 
the  lease  from  Barber  to  Miller  be  avoided, 
and  Miller  be  directed  to  reassign  to  her, 
and  that  a  reference  be  had  to  ascertain 
the  amount  due  from  Miller.  This  prayer 
must  have  been  based  ufton  the  theory  that 
she  would  prove,  as  alleged  in  the  bill,  not 
only  that  Barber  was  insane,  and  that  an 
inadequate  price  was  paid  for  the  property, 
but  also  that  Miller  had  knowledge  of  Bar- 
ber's insanity,  and  therefore  was  not  en- 
titled to  be  reimbursed  the  consideration 
mon^  paid  by  him.  There  was  some  at- 
tempt to  prove  that  Miller  had  knowledge^ 
but  it  entirely  failed,  and  I  shall  therefore 
treat  the  case  as  if  it  were  one  in  which 
the  complainant  prayed  for  a  restoration 
of  the  status  quo. 

The  Initial  matter  to  be  dealt  with  arose 
during  the  progress  of  the  final  bearing,  and 
the  court  disposed  of  It  without  giving  the 
reasons  for  its  ruling;  and  since,  if  the 
court  erred  in  such  ruling,  a  correction  there- 
of will  be  dispositive  of  the  case,  I  think  it 
best  to  take  up  this  subject  first  Before  the 
complainant  introduced  any  oral  testimony, 
she  put  in  evidence  the  record  of  the  eject- 
ment suit  in  the  Supreme  Court  At  the 
time  of  putting  this  record  in  evidence  coun- 
sel for  the  complainant  remarked  that  he 
thought  it  operated  as  a  bar  or  estoppel 
against  the  defendants,  and  the  court  in- 
quired whether  he  desired  to  rest  upon  it  as 
such,  and  therefore  not  to  Introduce  any  fur- 
ther or  other  evidence  excepting  as  to  tender. 
Counsel  for  the  complainant,  not  being  wil- 
ling at  that  time  to  take  that  position,  pro- 
ceeded with  the  examination  of  his  wit- 
nesses, and  took  testimony  tending  to  prove 
the  insanity  or  lack  of  mental  capacity  of 
John  Barber,  the  knowledge  or  implication 
of  knowledge  thereof  on  the  part  of  Miller, 
the  value  of  the  leasehold,  and  the  tender 
made  by  the  complainant  to  the  defendants. 
When  the  defendants  began  their  case, '  and 
sought  to  interrogate  a  witness  concerning 
the  mental  capacity  of  John  Barber,  an  ob* 
jectlon  was  interposed  by  the  complainant 
to  such  evidence,  upon  the  ground  that  the 
Judgment  in  the  ejectment  suit  was  a  bar  or 
estoppel.  The  record  of  that  suit  In  evidence 
may  be  briefly  summarized  as  follows:  Mil- 
ler sued  in  ejectment  for  the  possession  of 
the  second  and  third  floors  of  the  premises 
No.  879  Broad  street  and  declared  upon  the 
assignment  by  John  Barber  of  the  lease  in 
question.  He  made  as  defendants  Cecilia 
Barber,  Catilda  Barber,  and  Elizabeth  Bar- 
ber.   The  defendants  pleaded  not  guilty.    It 
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Is  quite  evident  that  their  defense  was  that 
John  Barber  at  the  time  of  selling  the  lease 
was  insane,  to  the  knowledge  of  Miller,  that 
the  latter  paid  an  Inadequate  price,  and  that 
the  deed  of  assignment  was  void.  The  trial 
court  left  to  the  Jury  certain  questions  of 
fact,  and  requested  special  findings.  Itie 
Jury,  among  other  things,  found  that  on  the 
day  of  making  the  assignment  John  Barber 
was  mentally  Incapable  of  understanding  the 
nature  and  effect  of  the  transaction  in  which 
he  was  then  engaged;  that  Miller  did  not 
know  at  that  time,  nor  did  be  have  such 
knowledge  as  would  lead  a  reasonably  pru- 
dent person  to  the  belief,  that  said  John  Bar- 
ber was  mentally  Incapable  of  understanding 
or  appreciating  the  nature  and  effect  of  the 
transaction  in  which  he  was  then  engaged; 
that  the  price  paid  by  Miller  was  not  the 
fair  market  value  at  that  time,  but  was 
$1,500  below  such  fair  market  value.  The 
commission  in  lunacy  proceedings  were  ad- 
verted to.  and  the  fact  that  "in  pursuance  of 
said  proceedings  Matilda  Barber,  one  of  his 
daughters,  who  is  also  a  defendant  in  this 
action,  was  appointed  as  guardian  by  the  or- 
phans' court  on  October  0.0,  1903,  prior  to  the 
beginning  of  this  action,"  and  tihat  said  Ma- 
tilda Barber,  together  with  her  mother  and 
brother  and  sisters,  were  in  actual  possession 
of  said  second  and  third  floors  at  the  time 
of  the  beginning  of  the  suit ;  and  that  no  for- 
mal tender  of  any  amount  to  Miller  was  ever 
made  by  or  on  behalf  of  John  Barber  or  his 
guardian.  T7p(m  motion  in  the  Supreme 
Court  a  Judgment  was  ordered  to  be  entered 
upon  this  special  verdict  in  favor  of  the 
plaintiff. 

The  contention  of  the  complainant  in  the 
suit  at  bar  is  that  the  Judgment  Just  referred 
to  in  the  ejectment  suit  is  a  bar  or  estoppel, 
or,  to  properly  phrase  the  matter,  is  conclu- 
sive evidence  between  the  parties  hereto,  and 
establishes  that  John  Barber  at  the  time  of 
the  assignment  of  the  lease  was  non  compos; 
and  therefore  that  subject  is  not  open  for 
litigation  in  the  pending  suit. 

The  defendant  replies,  first,  that  the  prior 
suit  was  not  between  the  same  parties,  since 
Matilda  Barber,  by  wlK>m  John  Barber  brings 
this  suit  as  his  guardian  In  lunacy,  was  not 
a  party  therein  as  guardian,  nor  was  John 
Barber  a  party.  It  is  true  that  Judgments 
are  presumptively  only  conclusive  against 
.parties  in  the  character  In  which  they  sue 
or  are  sued  (McBumle  v.  Seaton,  111  Ind. 
56,  12  N.  E.  101),  and  there  are  numerous 
instances  in  which  one  who  was  a  party  in 
his  individual  capacity  Is  not  bound  by  the 
Judgment  in  another  capacity  such  as  exec- 
utor, trustee,  or  guardian,  and  vice  versa. 
Davis  V.  Davis,  30  Ga.  296;  Brwin  v.  Oarner, 
106  Ind.  488,  9  N.  E.  417;  Lander  v.  Amo, 
66  Me.  26;  Terrlll  v.  Boulware,  24  Mo.  2oi; 
Bathbone  v.  Hooney,  58  N.  Y.  463;  Landon 
V.  Townsend,  112  N.  T.  90, 19  N.  E.  424,  8  Am. 
s«-  Rep.  712;  Coffin  v.  City  of  Brooklyn,  116 
166,  22  N.  E.  227;    Collins  v.  Hydorn, 


135  N.  T.  320,  32  N.  E.  69 ;  First  National 
Bank  v.  Shuler,  153  N.  Y.  172  et  seq.,  47  N.  E. 
262,  60  Am.  St  Rep.  601.  The  absolute  ne- 
cessity of  mutuality  In  estoppels  by  recor-i 
requires  that  the  court  should  not  hold  a 
Judgment  conclusive  in  favor  of  a  person  un- 
less it  would  be  equally  conclusive  agahu^t 
bim.  Parties  in  the  capacity  In  whidi  they 
sue  and  are  sued  are  undoubtedly  bound: 
privies,  likewise.  But  this  is  not  the  limit 
to  which  the  courts  have  gone.  The  courts 
have  held  that  where  a  person  was  either  a 
party  to  the  record  in  some  capacity,  or  had 
so  allied  and  identified  himself  with  a  party 
as  to  have  liad  his  rights  submitted  by  his 
consent  to  the  determination  of  the  court  In 
a  given  case,  he  is  bound  by  the  Judgment  as 
If  he  was  an  actual  party  to  the  record,  and, 
if  an  actual  party  to  the  record  in  some  capac- 
ity, is  bound  In  every  capacity  in  which  bis 
rights  were  affected. 

Furthermore,  In  the  suit  In  hand  I  find 
that  the  Supreme  Court  refers  to  the  fact 
that    Matilda    Barber    was    appointed    ttae 
guardian,  and  recites  that  she  was  In  actual 
possession  of  a  part  of  the  premises,  and 
as  guardian  requested  a  reconveyance  and 
offered  to  return  the  amount  of  consideration 
upon  a  proper  accounting.    Miller  v.  Barber, 
62  Atl.  276  (N.  J.  Sup.  Ct  1905).    I  do  not, 
therefore,  rest  my  ruling  with  respect  to  the 
admissibility  of  this  testimony  upon  ttae  fact 
that  Matilda  Barber  as  guardian  was  not 
a  party  defendant  In  the  ejectment  suit.     I 
assume,  for  the  purpose  of  this  ruling,  that 
the  prior  suit  was  one  in  which  the  complain- 
ant here  as  well  as  the  defendant  here  were 
each  parties  in  the  capacities  In  which  tbey 
stand  In  the  pending  suit    I  ruled  that  the 
testimony  offered  by  the  defendants  as  to  the 
mental  capacity  of  John  Barber  was  admis- 
sible, and  that  the  Judgment  in  the  ejectment 
suit  was  not  conclusive  evidence  as  between 
these  parties  that  John  Barber  was  mentally 
Incompetent  at  the  time  In  question.     The 
fundamental  principle  of  res  adjudlcata  la 
that  the  subject-matter  must  have  been  set- 
tled in  the  previous  litigation  between  the 
same  parties.    "A  judgment  estops  the  parties 
only  as  to  the  grounds  covered  by  it  and  the 
facts  necessary  to  uphold  it"     Herman  on 
Estoppel,  S  105,  p.  105.     "Even  parties  and 
privies  are  bound  only  so  far  as  regards  the 
subject-matter  then  involved,  and  are  at  Uber^ 
ty  to  raise  the  same  questions  In  anotbw  dis- 
tinct controversy  affecting  a  distinct  cause 
of  action."    Id.  S  118,  p.  124.    And  they  will 
not  be  concluded  unless  the  Judgment  neces- 
sarily Involved  the  matter  which  It  Is  sought 
to  be  held  as  conclusively  settled  by  tbe  litiga- 
tion.    Id.  {  252,  p.  291  et  seq.     A  verdict 
and  Judgment  therefore,  are  conclusive  by 
way  of  estoppel  only  as  to  facts  without  the 
existence  and  proof  or  admission  of  which 
they  could  not  have  been  rendered.     Id.  i 
254,  p.  294.     See,  also,  Coutant  v.  Peaks,  2 
Edw.  Ch.   (N.  Y.)   330;    People  v.  Johnson, 
38  N.  Y.  63,  97  Am.  Dec  770;  Caubape  v. 
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Parke,  Davis  ft  Co.,  121  N.  T.  152,  24  N. 
E.  185;  Gllcreast  v.  Bartlett  (N.  H.)  64 
Atl.  767;  Freeman  on  Judgments  (3d  Ed.) 
p.  305  et  seq. ;  Mullaney  v.  Mullaney,  65 
N.  J.  Eq.  384,  &4  AU.  1086  (Ct  Er.  &  App. 
1908). 

In  the  case  of  Hawks  ▼.  Truesdell,  99 
Mass.  557,  it  was  held  that  where  the  special 
findings  of  a  Jnry  in  an  action  at  law  were 
not  confirmed  by  the  judgment  of  tbe  court, 
nor  involved  in  the  general  verdict,  they  were 
not  conclusive  of  the  facts  found,  and  either 
party  might  Introduce  evidence  concerning  the 
subject-matter  In  a  trial  before  another  Jury 
Id  tbe  same  suit  or  in  another  suit  In 
Springer  v.  Blen,  128  N.  T.  100,  27  N.  E. 
1077,  the  court  said:  "Neither  the  verdict 
of  a  jury  nor  the  findings  of  a  court  In  a  prior 
action  upon  the  precise  point  involved  In 
a  subsequent  action  between  the  same  parties 
constitute  a  bar  unless  followed  by  judgment 
based  thereon,  or  Into  which  the  verdict  or 
finding  entered.  It  Is  tbe  judgment  which 
constitutes  tbe  bar,  and  not  tbe  preliminary 
determination  of  the  coiurt  or  jury.  So,  also, 
and  for  obvious  reasons,  although  judgment 
has  been  entered,  the  Judgment  does  not  pre- 
vent the  relitigation  of  any  Irrelevant  fact, 
altbougta  It  may  have  been  litigated  and 
found  In  the  prior  action." 

In  the  situation  in  hand  it  Is  obvious  that 
it  was  not  necessary  to  settle  that  John  Bar- 
ber was  insane  in  order  to  sustain  a  judgment 
in  favor  of  Alexander  A.  Miller  against  the 
defendants  in  that  suit  that  be  was  entitled 
to  tbe  possession  of  the  property.  In  fact, 
quite  the  contrary  is  the  case,  because,  if 
John  Barber  were  sane,  there  was  no  suggest- 
ed defense  to  Miller's  action.  Tbe  things, 
therefore,  which  it  was  necessary  to  find  in 
favor  of  Miller  were  a  title  from  Barber,  and 
innocence  of  any  knowledge  on  tils  part  of 
any  Incapacity  on  Barber's  part  Since  tbe 
defendants  failed  to  prove  that  Barber  was 
insane  to  Miller's  knowledge,  they  failed  In 
their  defense;  and  I  do  not  see  how  it.  Is 
possible  to  bold  that  by  thus  falling  they 
established,  as  between  themselves  and  Mil- 
ler, any  part  of  that  which  they  must  have 
proved  to  liave  succeeded.  That  judgment 
may  properly  be  said  to  show  that  proof  of 
Barber's  capacity  In  that  suit  was  immaterial 
and  Irrelevant  Without  proof  that  Miller 
was  diargeable  with  knowledge  of  Barber's 
bicapacity,  proof  of  Barber's  Incapacity  was 
irrelevant  in  tbe  ejectment  suit;  and  hence 
It  cannot  be  held  that  It  was  therein  settled 
u  between  the  parties.  The  cases  heretofore 
cited  are  authority  for  the  principle  that  a 
wttlement  in  a  previous  suit  of  an  Irrelevant 
matter  which  did  not  enter  into  the  judg- 
ment is  not  conclusive  In  subsequent  litiga- 
tion. 

Purtliermore,  I  think  that  the  fact  that 
Miller  Is  soogbt  to  be  bound  by  a  finding  in 
a  rait  from  tlie  Judgment  entered  in  which 
he  was  powerless  to  appeal,  or  to  take  pro- 
ceedings for  review,  mokes  strongly  against 


tbe  claim  that  he  is  concluded  by  such  find- 
ing. Every  fact  which  must  have  been  found 
in  his  favor  to  have  sustained  bis  Judgment 
of  course,  binds  him.  But  with  respect  to 
the  matter  in  wtilcb  the  complainant  here 
seeks  to  have  Miller  bound  be  was  powerless 
to  obtain  a  review.  Tbe  Judgment  not  being 
in  any  way  founded  upon  the  fact  of  Barb- 
er's incapacity  or  insanity,  and  being  In  Mil- 
ler's favor,  should  only  be  held  conclusive 
against  Miller  of  those  things  which  must 
necessarily  have  entered  Into  it  to  Justify  or 
sustain  it  To  hold  that  a  defendant  has  had 
settled  in  his  favor  certain  facts  In  the  face 
of  a  judgment  In  favor  of  his  opponent  which 
does  not  rest  upon  such  facts  and  Is  regard- 
less of  them,  is,  In  my  view,  unjustifiable. 
The  complainant  herein  not  having  made  out 
her  defense  in  the  lawsuit  and  the  defendant 
herein  having  entirely  succeeded  In  the  law- 
suit, I  hold  that  tbe  latter's  judgment  is  only 
conclusive  of  those  facts  which  necessarily 
entered  into  It  It  did  not  necessarily  enter 
Into  that  judgment  that  John  Barber  was  in- 
sane, or  that  tbe  purchaser  of  the  leasehold 
had  paid  less  than  tbe  market  value  for  it 
I  therefore  ruled  that  those  two  subjects, 
not  being  concluded  by  the  previous  judgment 
were  proi>er  subjects  upon  which  to  introduce 
testimony  In  the  pending  suit  This  brings 
us  to  the  merits  of  the  case. 

I  find  the  facts  as  follows:  John  Barber 
in  1903  was  about  62  years  of  age.  He  was 
an  Italian,  coming  from  a  little  settlement 
called  "Feruza,"  near  Genoa.  He  was  mar- 
ried, and  bad  at  least  six  children,  four  girls, 
named  SlsciUa,  Elizabeth,  Julia,  and  one 
whose  name  was  not  mentioned  in  the  testi- 
mony given  at  the  hearing,  and  two  boys,  Vic- 
tor and  Joseph.  He  came  to  the  United  States 
and  settled  In  Newark.  He  was  engaged 
in  the  selling  of  fruit  from  fruit  stands  on 
the  street  or  in  stores.  On  the  20th  day  of 
June,  1800,  he  obtained  the  assignment  of  a 
lease  on  property  No.  879  Broad  street  in  tbe 
city  of  Newark.  Broad  street  is  tbe  malu 
business  street  of  Newark.  This  lease  ex- 
pired in  1908,  and  required  him  to  pay  a 
ground  rent  of  $472.50,  and  provided  that  at 
the  expiration  of  the  term,  he  might  elect 
to  have  another  term  of  20  years  upon  a  rent 
to  be  agreed  upon  between  the  parties,  or, 
if  tbey  could  not  agree,  then  the  amount  of 
rent  was  to  be  settled  by  tbree  arbitrators, 
of  which  each  party  was  to  select  one,  and 
the  two  thus  selected  were  to  choose  the  third. 
It  was  further  provided  that  at  the  expira- 
tion of  the  lease  the  landlord  (which  was  a 
church  corporation)  would  either  take  over 
the  building  at  a  valuation  to  be  fixed  in 
accordance  with  provisions  in  the  lease,  or 
tbe  tenant  should  remove  the  same  in  10  days 
if  the  landlord  did  not  purchase  It  Tbe 
building  in  question  standing  upon  the  land 
at  the  time  he  leased  it  was  an  old  five-story 
brick  building.  Upon  the  ground  floor  was 
a  store  fronting  a  little  over  15  feet  on  Broad 
street  and  extending  back  about  50  feet    The 
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lot  extended  back  from  the  street  some  160 
feet  to  an  alley,  bnt  It  tapered  so  that  at  the 
alley  It  was  only  7  feet  In  width,  and  the 
back  premises  were  nseless  for  any  other 
purpose  than  for  egress,  Ingress,  and  the 
storage  of  material.  Above  the  store  were 
flats.  All  the  testimony  In  the  case  shows 
that  a  full  rental  value  of  the  entire  building 
was  about  $1,500  a  year;  the  store  being 
fairly  rentable  for  from  $75  to  $100,  the 
next  two  flats  for  between  $20  and  $25 
each,  the  fourth  floor  for  $12  or  $15,  and  the 
top  floor  for  from  $9  to  $12>  per  month.  Bar- 
ber fltted  up  the  ground  floor  for  his  fruit 
store,  and  occupied,  with  his  family,  the  sec- 
ond and  third  floors,  renting  the  other  two 
to  tenants.  This  continued  down  to  Decem- 
ber, 1902.  At  that  time  he  was  In  debt  to  the 
extent  of  some  $1,300.  He  was  the  executor 
of  the  estate  of  Rosa  Schmidt,  who  was  his 
sister.  He  was  also  a  beneficiary  under  her 
will  to  the  extent  of  one-third.  The  estate 
consisted  of  real  estate  and  money,  and  there 
was  a  partition  suit  pending.  While  there  was 
money  In  this  estate  at  the  time,  It  bad  not 
then  been  settled  as  to  how  this  money  was 
to  be  distributed ;  that  is  to  say,  whether  the 
beneficiaries  would  get  part  land  and  part 
money,  or  whether  one  would  get  money  and 
the  other  land,  or  whether  they  would  all 
have  to  wait  until  the  partition  suit  was  com- 
pleted and  a  sale  had.  Prior  to  December, 
1902,  he  endeavored  to  sell  his  fruit  business 
to  a  man  who  was  a  nephew  of  a  friend  of 
his,  named  Mollinelll.  He  first  wished  to  sell 
to  Mollinelll,  who  was  also  a  fruit  dealer, 
but  Mollinelll  did  not  desire  to  enlarge  his 
business  by  buying  this  other  one,  and  said 
that  be  had  a  nephew  who  might  be  Inter- 
ested. Before  carrying  on  any  negotiations. 
Mollinelll  Interviewed  the  wife  of  John  Bar- 
ber to  ascertain  whether  she  was  willing  that 
her  husband  should  sell  out  the  business,  and 
testifies  that  she  was  willing.  The  negotia- 
tions then  went  on  between  Barber  and  the 
nephew  of  Mollinelll,  with  Mollinelll  present, 
until  Mrs.  Barber  upon  one  occasion  visited 
Mollinelll  and  stated  that  she  was  not  willing 
that  the  business  should  be  sold  at  the  price 
that  was  being  suggested,  which  was  in  the 
neighborhood  of  $600.  Thereupon  Mollinelll 
withdrew  from  any  further  participation  In 
the  matter,  and  his  nephew  and  Barber  could 
not  come  to  terms.  Barber  thereafter  offer- 
ed his  business  for  sale  to  Zazzalll,  meeting 
him  in  the  fruit  market  and  talking  with 
him  about  the  same.  His  first  offer  was  to 
sell  at  $1,100.  Subsequently,  upon  his  again 
approaching  Zazzalll,  he  was  met  by  a  coun- 
ter offer  by  Zazzalll  of  $800.  This  he  re- 
fused. Further  negotiations  were  had  be- 
tween them,  and  finally  Barber  agreed  to 
take  $1,000.  He  then  took  Zazzalll  to  his 
lawyer,  Mr.  Trimble,  and  the  bargain  was 
told  to  Mr.  Trimble,  and  about  the  3d  day  of 
December,  1902,  a  bill  of  sale  of  the  busi- 
ness and  a  lease  to  Zazzalll  from  Barber 
for  the  store  at  $70  a  month  were  made  and 


executed,  and  the  money  paid,  and  there- 
after Zazzalll  carried  on  the  business;  Bar- 
ber assisting  blm  for  a  little  time  to  in- 
troduce the  customers  to  him. 

I  may  here  state  that  there  Is  no  evidence 
that  what  Barber  sold  at  that  time  was 
worth  any  more  than  he  got  for  it  About 
the  same  time,  or  a  little  after,  Barber 
went  to  see  the  same  lawyer,  Mr.  Trimble, 
with  Mollinelll,  who  quite  often  acted  as  an 
Interpreter  for  him,  being  able  to  speak  the 
same  dialect  of  Italian  which  he  spoke,  and 
wished  to  retain  Mr.  Trimble  as  associate 
counsel  with  Mr.  Smith,  who  was  attending 
to  the  settlement  of  the  Rosa  Schmidt  estate 
and  the  partition  suit  Barber  informed 
Trimble  that  the  trouble  was  that  Mr.  Smith 
was  very  slow  and  the  matter  was  not  be- 
ing settled  up  as  rapidly  as  he  wished,  and 
he  wanted  tir.  Trimble  to  go  Into  the  matter 
so  as  to  hurry  Mr.  Smith.  Mr.  Trimble  saw 
Mr.  Smith  and  got  information  from  him, 
and  reached  the  conclusion  that  matters 
were  progressing  properly,  and  when  Barber 
next  called  upon  him  he  Informed  him  that 
there  was  no  occasion  for  him  to  do  any- 
thing just  then.  At  about  this  time — that 
Is  to  say.  In  the  early  spring  of  the  year  1903 
— the  matter  of  the  settlement  of  the  account 
of  the  Rosa  Schmidt  estate  came  up,  and 
Barber  visited  Smith,  the  lawyer,  several 
times,  and  the  account  was  prepared  by 
Smith,  Barber  producing  whatever  receipts 
he  bad  for  debts  of  the  estate,  or  legacies 
that  he  had  paid  as  executor,  and  that  ac- 
count was  passed.  About  the  same  time,  In 
the  early  spring  of  1003,  Barber  began  to  en- 
deavor to  dispose  of  the  leas^old  of  879 
Broad  street  He  endeavored  to  sell  It  to 
various  people.  Among  others,  be  began, 
some  time  In  March,  to  have  negotiations  with 
August  J.  Miller,  the  brother  of  Alexander  A. 
Miller.  The  Millers  were  in  the  electrical 
business  around  the  comer  of  Broad  street 
on  William  street  and  Barber,  with  Mollinel- 
ll, visited  their  establishment  These  negoti- 
ations continued  over  a  period  of  three 
months.  Upon  the  first  visit  Miller  was 
merely  asked  whether  he  would  give  $7,000 
for  a  property  on  Broad  street  and  he  replied 
that  If  the  property  was  right,  he  would;  but 
Barber  did  not  at  that  time  state  what 
property  he  referred'  to.  Subsequently  he 
came  back  and  stated  that  the  property  was 
No.  879  Broad  street  and  Miller  then  want- 
ed the  iwpers  that  showed  Barber's  interest 
In  the  property.  These  were  furnished  and 
were  taken  to  Coult  Howell  &  Ten  Eyck, 
the  counsel  of  Miller,  and  examined  by 
them,  and  reported  upon  favorably.  There- 
upon negotiations  were  continued.  Miller  re- 
fusing from  the  beginning  to  contemplate 
paying  $7,000,  but  finally  offering  to  pa.v 
$5,000,  or,  rather,  he  took  an  option  for  30 
days  to  purchase  the  leasehold  at  $5,000. 
It  was  the  understanding — Barber  having  so 
stated — that  Miller  could  have  immediate 
possession  of  the  property.    Miller's  object 
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In  buying  the  property  was  to  move  his  ■busi- 
ness around  on  to  Broad  street,  which  was 
mncb  more  desirable  for  him  than  William 
street,  and,  of  course,  he  had  in  mind  the 
desirability  of  getting  there  as  soon  as  he 
should  purchase  this  leasehold.  Barber  had 
informed  Miller  that  the  store  property  was 
leased  to  Zazzalll,  but,  having  informed  him 
that  he  could  get  Immediate  possession.  Mil- 
ler was  surprised  when  he  learned,  as  he  did 
subsequently  by  seeing  the  Zazzalll  lease,  that 
to  get  Zazzalll  out  be  would  have  to  pay 
blm  11,000.  He  thereupon  broke  off  all 
negotiations  with  Barber,  telling  blm  that 
since  he  had  misrepresented  this  matter  he 
would  not  any  longer  contemplate  exercising 
his  option  to  purchase.  Thereafter  Barber 
returned  to  see  him  and  wanted  Miller  to 
make  an  offer.  Miller  then  offered  $3,500. 
He  states  that  this  offer  was  based  upon  the 
$5,000  offer  previously  made,  of  which  $1,000 
would  have  to  go  to  Zazzalll  to  get  him  out, 
^•iSO  to  Molllnelll,  whom  he  had  agreed  to 
pay  for  his  services,  and  $250  to  the  person 
from  wnom  he  intended  to  borrow  the  mon- 
ey with  which  to  make  the  inirchase.  Final- 
ly Barber  accepted  this  offer,  and  a  date  was 
fixed  for  settlement  in  the  office  of  Coult, 
Howell  &  Ten  Eyck.  Upon  that  date,  the 
26th  of  June,  1903,  Barber,  Molllnelll,  and 
the  Millers  attended  at  Judge  Ten  Byck's 
office  to  make  the  settlement  There  was  a 
mortgage  of  Barber's  which  had  to  be  paid 
to  the  mortgagee,  and  the  balance  was  to  be 
paid  Barber  in  cash.  Miller  produced  two 
checks  making  up  this  balance,  one  of  which 
was  certified  and  the  other  of  which  was 
not  Barber  objected  to  taking  checks, 
wanting  cash.  It  was  explained  to  him 
that  certified  checks  were  as  good  as  cash, 
and  that  immediately  upon  presenting  the 
same  at  the  bank  and  being  Identified  be 
could  secure  the  money.  He  thereupon  ac- 
quiesced in  taking  the  certifled  checks,  but 
would  not  take  that  one  of  the  checks  which 
was  uncertified.  All  of  the  witnesses  agree 
that  the  parties  were  together  between  two 
and  two  and  a  half  hours  while  these  checks 
were  being  certified,  and  while  the  figrures 
were  being  gone  over  and  tiie  matter  ex- 
plained. Finally  the  whole  matter  was  ex- 
plained to  Barber,  and  he  understood  it,  or 
said  that  he  did,  and  took  the  checks  and 
left  Coming  out  of  the  lawyer's  office,  he 
informed  his  friend  Molllnelll  that  he  was 
going  away,  but  had  not  determined  wheth- 
er to  go  to  California  or  Italy.  It  appears 
that  be  had  between  December  S,  1902,  and 
June  26.  1903,  cleaned  up  his  business  so 
that  be  bad  tbe  $1,000  from  the  sale  of  the 
fruit  store,  the  $3,600  from  the  sale  of  tbe 
lease  (less  about  $900  paid  to  the  mort- 
gagee), and,  in  addition,  tbat  which  was 
coming  to  him  from  tbe  Rosa  Schmidt 
estate.  This  latter  sum  was  about  $4,000. 
He  bad  this  money  in  bank  as  executor,  and 
it  turned  out  tbat  it  was  Just  about  If  not 
exactly,   bis  share,  and  he  withdrew  that 


money  for  his  personal  use,  making  all  told 
about  $7,600  In  cash.  He  left  Newark  on 
the  last-named  day,  and,  according  to  his 
family,  entirely  and  successfully  disappear^ 
ed  from  view.  The  defendants,  however, 
proved,  without  contradiction,  that  he  went 
to  his  old  home  where  his  relatives  were  at 
Peruza,  and  Is  now  there.  They  also  proved, 
without  contradiction,  that  the  family  re- 
ceived a  letter  from  Italy  conv^ing  that 
information  to  them  some  five  or  six  weeks 
after  the  date  in  June,  1903,  when  he  left 
It  Is  contended  by  the  complainant  that 
John  Barber  was  Insane  and  was  not  compe- 
tent to  properly  transact  business,  or  to  know 
the  value  of  what  he  had  or  of  that  with 
which  he  was  dealing.  They  base  this,  so  far 
as  their  oral  testimony  In  this  cause  is  con- 
cerned, upon  the  evidence  of  a  physician, 
John  Barber's  eldest  daughter,  his  eldest  son, 
a  niece  who  did  not  live  with  them,  but  did 
live  in  Newark,  a  barber  who  lived  in  the 
neighborhood,  and  two  tenants  of  one  of  the 
flats  in  the  bouse.  A  fair  statement  of  their 
testimony  is  that  John  Barber  up  to  1901  was 
a  kind,  considerate  father,  and  a  man  who, 
although  illiterate  and  of  bumble  origin,  was 
Intelligent ;  that  beginning'  at  the  time  Just 
named  he  became  a  suspicious  man,  believing 
or  expressing  the  belief  that  his  wife  and 
children  were  bad  sexually,  and  were  also 
robbing  him  or  taking  money  from  him.  He 
was  always  a  man  who  drank  alcoholic  liq- 
uors, although  he  does  not  appear  often  to 
have  been  Intoxicated.  They  testify  that  be 
was  constantly  making  these  charges  of  im- 
morality and  of  dishonesty  against  his  family ; 
that  he  would  watch  for  the  coming  of  tbe 
men  that  he  suspected  were  coming  to  bis 
borne  to  have  sexual  relations  with  bis  family. 
Some  of  the  testimony  is  explicable  from 
other  of  the  testimony  in  the  suit  For  in- 
stance, it  is  testified  tbat,  when  he.  accused 
the  children  of  taking  money  from  the  till, 
they  denied  it  and  said  that  it  must  have 
been  taken  by  somebody  else,  outsiders,  stran- 
gers, and  he  locked  the  gates  or  took  certain 
precautions  which  be  did  take  because  he 
wished  to  be  sure  that  no  one  else  had  access 
to  the  place  where  the  money  was  excepting 
the  family.  It  1b  also  In  evidence  that  one  of 
the  girls  was  in  the  habit  of  receiving  her 
young  man  caller  in  the  front  hall  of  the 
building,  and  of  staying  down  there  with 
him  until  very  early  hours  of  the  morning. 
He  vehemently  objected  to  this  conduct  in 
which  she  was  upheld  by  tbe  other  members 
of  the  family.  His  outbursts  of  anger  and 
charges  of  Immorality  or  badness  may  be,  to 
a  great  extent  traceable  to  such  incidents 
or  causes.  None  of  the  testimony  of  tbe  com- 
plainant concerns  the  condition  of  this  man's 
mind  in  the  transaction  of  business,  or  casts 
any  direct  light  upon  bis  ability  to  transact 
business.  There  is  some  little  evidence  by 
the  complainant's  witnesses  that  he  did  not 
at  times  make  correct  change  to  purchasers, 
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Imt  such  evidence  Is  very  trifling  In  amount 
and  weight  It  is  possible,  in  my  view,  that, 
leaving  out  the  physician  who  testified  on  be- 
half of  the  complainant,  all  that  the  com- 
plainant's witnesses  testified  to  may  have 
been  true  without  in  any  way  proving  that 
the  man  was  not  perfectly  competent  to  trans- 
act business  and  to  know  the  value  of  his 
property  and  to  negotiate  Intelligently  for  its 
sale  I  think  it  is  quite  possible  that  au  Ital- 
ian who  was  In  the  habit  of  drinking  and  who 
was  angered  at  his  family  might  have  raved 
and  stormed  at  them  and  accused  them  of  all 
kinds  of  things,  and  yet  have  had  entire  men- 
tal equipment  of  a  sound  nature  to  enable 
him  to  transact  his  ordinary  business  with 
all  the  skill  that  he  ever  possessed.  The  phy- 
sician produced  by  the  complainant  did  give 
his  opinion  that  the  man  was  not  able  to 
transact  business ;  but  such  opinion  was  not 
based  upon  any  experience  with  the  man  In 
this  respect,  and  was  based  solely  upon  his 
view  of  what  he  termed  Barber's  "delusions." 
These  "delusions,"  according  to  the  physician, 
were  that  members  of  his  family  were  im- 
moral, and  that  they  were  robbing  him.  Ac- 
cording to  his  testimony,  he  had  been  sufFer- 
Ing  from  the  disease  whidi  produced  these 
delusions  for  at  least  two  years  prior  to  the 
26th  of  June,  1903. 

I  am  inclined  to  think,  from  the  testimony, 
that  this  man  had  no  delusions  in  the  proper 
sense  of  that  term.  The  doctor  assumed  that 
he  had  delusions,  or  testified  that  he  had  de- 
lusions, and  then  testified  that  one  thus  cir- 
cumstanced would  not  have  been  able  to  trans- 
act business ;  but  all  of  the  testimony  shows 
that  these  alleged  delusions  were  never  dis- 
closed to  anybody  excepting  those  people 
above  named,  all  of  whom  were  members  of 
his  family  or  were  hi  his  own  house;  that 
he  never  disclosed  them  to  outside  persons, 
excepting  the  doctor,  under  any  circumstan- 
ces, never  mingled  his  family  affairs  with 
his  business  dealings,  and  never,  in  conduct- 
ing his  business,  was  diverted  therefrom  by 
any  outside  topic.  I  am  Inclined  to  think 
that  he  did  not  have  delusions,  but  did  have 
certain  grievances  against  his  family  which 
may  or  may  not  have  been  well  founded. 
The  uncontradicted  testimony  is  that  the 
family  did  as  It  pleased,  practically,  in  the 
matter  of  taking  money  from  the  store,  and 
that  he  was  displeased  with  the  conduct  of 
one  or  more  of  the  girls.  As  I  have  before 
said,  I  think  it  quite  possible  that  a  man  of 
the  race  of  which  this  man  was,  and  of  his 
condition  of  life,  and  who  was  accustomed  to 
drinking,  might  well  behave  in  the  way  that 
he  Is  testified  to  have  behaved  In  his  family 
and  with  his  family  without  in  any  way  hav- 
ing any  mental  aberration  or  mental  unsound- 
ness. 

In  addition  to  the  oral  testimony  delivered 
at  the  trial,  the  complainant  also  produced 
and  put  in  evidence  a  finding  of  a  commis- 
sion in  lunacy  on  the  9th  day  of  September, 
1903,   declaring  John   Barber    a   lunatic,   of 


whom  subsequently  his  eldest  daughter  was 
appointed  guardian.  This  proceeding  was,  of 
course,  ex  parte,  and  Is  <Hily  prima  facie  evi- 
dence. Mott  V.  Mott,  49  N.  J.  EX].  192,  196, 
22  Atl.  997,  and  cases  cited;  Kern  v.  Kern, 
61  N.  J,  Bq.  574,  583,  26  AU.  837.  I  will  not 
further  discuss  the  weight  of  this  finding, 
because,  while  In  a  doubtful  case  I  should 
give  great  weight  to  the  determination  of 
commissioners  and  a  Juiy,  I  do  not  see  that  it 
is  entitled  to  any  more  than  prima  facie 
effect  in  the  face  of  a  fully  tried  Issue  in  this 
court  Particularly  would  I  be  inclined  to 
treat  It  In  the  way  Indicated  when,  as  In  this 
case,  the  alleged  lunatic  was  not  served  with 
notice  of  the  commission,  and  was  not  present 
and  was  not  seen  or  examined  by  the  commis- 
sioners or  the  Jury.  The  complainant  also  i»'o- 
duced  the  Judgment  In  ejectment  which  has 
been  heretofore  referred  to  and  dealt  with  In 
a  previous  part  of  this  opinion. 

On  behalf  of  the  defendants  a  medical  ex- 
pert was  produced,  the  gist  of  whose  evidence 
was  that,  If  this  man  was  suffering  from 
delusions  of  the  character  testified  to  by 
the  complainant's  physician,  such  delusions 
would  have  persisted;  that  the  subject  could 
not  or  would  not  listen  to  reason  concerning 
them — which  It  was  shown  that  this  man 
did — and  that  such  subject  would  not  or 
could  not  refrain  from  disclosing  these  de- 
lusions to  every  one  with  whom  he  came  in- 
to Intimate  or  prolonged  contact;  that  !f 
the  subject  had  any  such  delusions,  whether 
Induced  by  the  disease  known  as  "paresis" 
or  that  produced  by  alcohol,  and  termed  "al- 
coholic pseudo-paretic  dementia,"  he  would 
not  have  been  able  to  do  the  things  which  he 
was  indisputably  proven  to  have  done  in  the 
manner  and  way  In  which  they  were  done 
and  shown  to  have  been  done  by  him.  This 
physician  further  testified  that  it  was  im- 
possible for  a  man  to  have  had  either  of  the 
above-named  diseases  for  the  period  claimed 
by  the  complainant  without  having  shown 
physical  evidences  thereof;  whereas  all  of 
the  testimony  shows  Barber  to  have  been  in 
practically  perfect  health  physically,  being 
large,  robust,  ruddy,  and  hearty.  The  next 
class  of  evidence  adduced  by  the  defendants 
was  of  those  who  had  casual  dealings  with 
Barber  up  to  the  time  of  his  leaving  Newark. 
These  witnesses  were  men  of  substance  and 
Intelligence.  They  were  lawyers  or  business 
men,  and  all  testified  that  in  their  dealings 
with  him — buying  fruit  or  ordering  fruit— 
they  were  waited  upon  In  a  proper  manner, 
and  saw  nothing  of  a  suspicious  nature  about 
Barber,  nothing  that  led  them  to  suspect  that 
he  was  not  sound  in  mind  and  in  body,  and 
that  In  whatever  conversations  they  had 
with  him  he  seemed  perfectly  rational. 

The  defendant  also  produced  a  lawyer 
named  Egner,  who  was  consulted  by  Barber 
concerning  the  making  of  a  bond  and  mort- 
gage for  him,  and  who  made  the  same  and 
had  them  executed  before  him  as  a  master, 
Mr.  Trimble,  who  closed  the  deal  for  the  fruit 
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store,  and  wbo  Bnbsequently  bad  tbe  inter- 
views concerning  his  participation  In  the  liti- 
gation over  tbe  Rosa  Scbmldt  estate,  Mr. 
Smltb,  wbo  had  charge  of  that  litigation,  and 
who  also  had  charge  of  the  Rosa  Schmidt  es- 
tate In  the  orphans'  court  and  in  tbe  parti- 
tion suit,  and  Judge  Ten  Byck,  who  bad  tbe 
closing  of  tbe  deal  at  the  sale  of  the  lease- 
bold.  These  fonr  lawyers  had  every  oppor- 
tunity to  observe  this  man  under  most  criti- 
cal circumstances,  and  each  of  them  obtain- 
ed the  distinct  Impression  that  tbe  man  was 
rational,  knew  what  he  was  doing,  and  ap- 
preciated the  transaction  taking  place.  In 
addition  thereto,  the  defendants  produced  an 
intimate  friend  of  Barber,  MoUbielU,  tbe 
Millers,  who  purchased  tbe  leasehold,  and 
Zazzalli,  wbo  purchased  the  fruit  store;  and 
they  all  testified  to  tbe  details  of  tbe  transac- 
tions with  Barber,  and  to  the  fact  that  he 
was  entirely  rational,  knew  what  be  was  do- 
ing, and  was  intelligent  and  shrewd.  When 
one  considers  all  of  tbe  testimony,  I  do  not 
see  bow  a  reasonable  conclusion  can  be  reach- 
ed tiiat  this  man  lacked  mental  soundness. 
The  rule  as  to  the  mental  capacity  requisite 
in  cases  of  ordinary  contracts  is  well  settled 
in  this  state;  and  the  test  is:  Did  the  person 
whose  act  is  brought  In  Judgment  possess 
sufficient  ability  at  tbe  time  be  did  the  act 
to  onderstand  in  a  reasonable  manner  tbe 
nature  and  effect  of  bis  act  or  tbe  business 
he  was  transacting?  Kern  v.  Kern.  51  N.  J. 
Eq.  S74,  579,  26  Atl.  837,  at  page  8S8  (Green, 
V.  Om  1883).  In  that  case  tbe  Vice  Chancellor 
observed:  "The  old  doctrine  that  the  mind, 
although  It  has  different  faculties,  Is  one 
and  Indivisible,  and  that  if  any  of  its  parts 
is  disordered,  or  if  It  is  In  any  way  diseased, 
or  Its  healthy  operation  in  any  function  dis- 
'turbed,  it  Is  an  unsoundness  which  affects 
the  whole  organ  and  renders  tbe  person  le- 
gally of  unsound  mind  and  Incapable  of  en- 
tering into  a  civil  contract,  is  no  longer  recog- 
nized. Tbe  question,  under  tbe  present  state 
of  the  law,  is  not  whether  tbe  mind  of  tbe 
party  was  in  any  way  affected  or  impaired, 
but  whether,  such  being  the  case,  the  impair- 
ment or  defect  of  the  mind  influenced  or  In- 
spired tbe  act  which  Is  tbe  subject-matter  of 
consideration;  for,  admitting  that  tbe  party 
was  subject  to  some  delusion,  or  that  his 
mind  was  In  some  faculty  Impaired,  if  tbe 
act  challenged  Is  not  traceable  to,  and  has 
not  probably  been  Influenced  by,  tbe  defect 
of  Intellect,  but  is  tbe  result,  so  to  speak, 
of  the  action  of  the  unimpaired  faculties  of 
his  mind.  It  wUI  not  be  disturbed."  And 
farther  (at  page  586  of  61  N.  J.  Eq.,  at  page 
841  of  28  Atl.):  "A  man  may  be  mentally  un- 
sound in  a  medical  point  of  view  from  certain 
conditions  which  exist,  which  would  not.  In 
a  legal  sense,  relieve  him  from  responsibility. ' 
He  may  be  subject  to  mania,  and  medically 
of  unsound  mind,  yet  if  tbe  peculiar  phase 
of  mania  bad  no  Influence  upon  tbe  act 
brought  In  question  such  act  is  not,  in  tbe 
law,  Invalid.    He  may  be  an  Imbecile,  and, 


medically,  of  unsound  mind,  but  If  he  has 
sufficient  mind  to  reasonably  understand  the 
act  which  is  brought  in  question  he  Is  legally 
competent" 

Applying  the  principles  deduced  from  the 
cited  case  and  those  which  It  cites.  It  Is 
clear  that  tbe  complainant  has  utterly  failed 
to  prove  that  there  was  any  such  impairment 
of  John  Barber's  mind  as  made  him  incapa- 
ble of  understanding  in  a  reasonable  man- 
ner tbe  nature  and  effect  of  bis  acts,  or  of 
the  bushiess  that  be  was  transacting,  or  that 
tbe  act  challenged  was  traceable  to  or  in- 
fluaiced  by  any  delusion.  My  impression  is 
that  be  had,  by  reason  of  bis  grievances 
against  bis  family,  determined  to  leave.  He 
expressed  to  his  Intimate  friend  bis  dissatis- 
faction with  the  expenses  under  which  he 
was  laborb}g,  and  stated  that  bis  family 
were  living  too  expensively;  that  he  wished 
them  to  move  out  of  the  blgh-prlced  neighbor- 
hood like  Broad  street,  and  enable  bim  to 
rent  tbe  flats  they  were  then  occupying  to 
others,  and  himself  to  rent  a  flat  in  a  less 
expensive  neighborhood  for  them.  He  also 
objected  to  their  taking  money  as  they  bad 
been  accustomed  tp  do  from  tbe  till  In  tbe 
stora  He  also,  according  to  their  testimony, 
though  not  conflrmed  by  outsiders,  objected 
to  their  morals  in  sexual  matters.  As  has 
been  already  seal,  be  was  In  a  position  to 
gather  together  quite  a  little  money,  and  bad 
expressed  a  desire  to  return  to  Italy,  and  at 
one  time  had  asked  bis  family  to  do  so.  I 
think  that  he  conceived  the  desire  or  the  In- 
tention to  go  back  to  Italy,  or  to  at  least 
leave  bis  family;  that  be  cast  about  him  to 
get  what  money  be  could;  that  he  bad  three 
sources  from  which  to  get  it,  one  was  bis 
business,  another  was  the  leasehold,  and  a 
third  was  whatever  was  coming  to  him  from 
tbe  estate  of  his  deceased  sister.  I  cannot 
find  that  In  any  one  of  these  matters,  each 
of  which  be  settled  up,  be  failed  to  bargain 
as  any  man  similarly  situated  would  have 
bargained.  It  may  possibly  be  true  that, 
with  respect  to  tbe  leasehold,  be  could  have 
obtained  more  if  he  bad  been  willing  to  wait 
or  to  seek  other  buyers  after  a  more  exten- 
sive endeavor;  but  If  It  be  true,  as  I  have 
suggested,  that  be  was  now  desirous  of  leav- 
ing, It  was  perfectly  natural  for  him  to  close 
when  he  found  that  be  bad  gotten  as  much 
as  be  could  get  from  tbe  customers  that 
he  knew  of.  In  other  words,  be  had  attempt- 
ed to  sell  this  lease  to  other  people  and  had 
been  unsuccessful.  He  finally  found  a  man 
wbo  would .  negotiate,  and  for  three  months 
he  carried  on  negotiations,  and  finally,  as  I 
have  stated,  be  closed.  In  respect  to  the 
Schmidt  estate,  he  seems  to  have  clearly  un- 
derstood at  all  times  tbe  situation,  which  was 
rather  a  complicated  one.  He  was  executor 
of  tbe  estate,  and,  as  such,  was,  of  course, 
the  trustee  of  whatever  moneys  be  received. 
He  was  a  beneficiary  under  tbe  will,  and,  as 
such,  entitled  to  bis  share  of  tbe  personalty, 
and  was  also  entitled  to  one-third  of  the 
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amount  realized  In  the  partition  suit.  He 
seems  In  some  way  to  have  arrived  at  the 
exact  amount  to  which  he  was  entitled,  and 
to  have  taken  that  and  no  more.  Th«  other 
beneficiaries  feared  that  he  had  taken  more, 
and  levied  an  attachment  upon  his  interest 
In  the  estate,  but  It  subsequently  developed 
that  he  bad  not  taken  from  the  funds  In  his 
bands  as  executor  any  more  than  bis  share 
of  the  personalty  and  of  the  proceeds  of  the 
sale  of  the  realty.  In  the  sale  of  bis  fruit 
business,  as  I  have  before  stated,  he  seems  to 
have  obtained  all  that  Is  proven  to  have  been 
the  full  value  of  It  We  therefore  see  that 
in  every  business  matter  (which  Is  the  only 
thing  with  which  we  are  concerned)  he  dis- 
played such  Intelligence  as  a  man  of  bis  or- 
igin and  upbringing  would  have,  and  seems 
to  have  bargained  with  shrewdness  and  to 
have  seen  to  it  that  bis  bargain  was  carried 
out  to  its  culmination  with  entire  regard  to 
commercial  principles  and  the  proper  con- 
duct of  business.  Under  these  circumstances, 
I  do  not  see  how  the  court  would  be  Justified 
In  finding  that  this  man  lacked  mental  sound- 
ness. 

This  conclusion  makes  It  unnecessary  to 
enter  into  an  extended  consideration  of  the 
question  of  the  adequacy  of  the  price  paid  by 
Miller  to  Barber  for  the  leasehold.  Much 
of  the  testimony  offered  was  with  respect  to 
this  matter.  The  solution  of  the  question 
is  not  unattended  with  dlfi3culty.  The  sntt- 
ject-matter  is  not  one  that  can  properly  be 
said  to  have  a  market  value.  A  lease  having 
about  five  years  to  run,  with  the  privilege 
of  an  extension  if  an  agreement  could  be 
reached  as  to  rent,  with  a  proviso  that 
the  building  must  be  removed  If  no  agreement 
is  reached  for  extension,  the  building  being 
one  unadapted  for  commercial  use  excepting 
the  first  story,  and  that  only  usable  for  a 
store  of  modest  dimensions,  the  term  being 
too  short  to  Justify  the  removal  of  the  build- 
ing and  the  erection  of  another — show  ele- 
ments making  It  extremely  dlfilcult  to  say 
what  the  value  of  such  a  lease  was.  The  ex- 
perts themselves.  In  their  testimony,  demon- 
strate the  uncertainty  of  the  whole  subject. 
Scarcely  any  two  figured  with  the  same  fac- 
tors. Some  based  their  idea  of  value  upon 
what  the  property  would  be  worth  to  one 
who  greatly  desired  It,  and  was  willing  prac- 
tically to  lose  money  on  it  for  the  additional 
value  such  location  would  give  his  business. 
Others  figured  upon  it  entirely  from  an  In- 
vestment standpoint  They  varied  In  their 
estimates  of  value  from  nothing  to  ^10,000,  or 
more.  I  can  only  say  that  the  complainant 
did  not,  in  my  view,  establish  by  the  evidence 


that  there  was  any  market  valne  for  this 
lease  In  excess  of  what  was  paid  for  it 

I  will  advise  a  decree  dismissing  the  bill 
and  sustaining  the  prayer  of  the  cross-bill  as 
to  an  accounting. 

The  decree  will  be  settled  upon  notice 


COOK  at  al.  ▼.  WBIGLBT  et  aL 
(Court  of  IlrrorB  and  Appeals  «f  New  Jersey. 

Jan.  2,  1907.) 
BlQuiTT—DBOBKEi— Vacation— Want    ot    Ju- 

BISDICTION— BlU,   OF   RKVIEW. 

The  validity  of  a  decree  of  the  Court  of 
Chancery  after  affirmance  on  appeal  cannot  be 
qnestioned  by  petition  filed  in  the  Chancery 
Court  challenging  the  jarisdiction  of  the  court 
of  Uie  subject-matter  of  the  suit,  but  by  bill 
of  review,  and  then  only  where  the  conditions 
exist  justifying  the  filing  thereof. 

Appeal  from  Court  of  Chancery. 

Suit  by  Emma  W.  Cook  and  another,  exec- 
utors, against  William  W.  Welgley  and  others. 
From  an  order  dismissing  an  order  to  show 
cause,  defendants  appeal.    Affirmed. 

See  65  AtL  196. 

John  M.  Dickinson,  Gortlandt  Parker,  and 
Charles  F.  Eggleston,  for  appellants.  Frank 
Durand,  for  respondents. 

PER  CURIAM.  The  order  appealed  from 
should  be  affirmed.  The  appellants  seek,  by 
a  petition,  verified  in  the  moat  general  form, 
to  challenge  the  jurisdiction  of  the  Court  of 
Chancery  of  this  state  to  entertain  a  bill  to 
foreclose  a  mortgage  upon  lands  lying  in 
New  Tork  Bay,  west  of  the  middle  line  there- 
of. The  challenge  is  sought  to  be  interposed. 
In  the  summary  way  mentioned,  not  only  after 
the  conclnsion  of  a  protracted  litigation  in 
the  Court  of  Chancery  which  resulted  In  a  de- 
cree of  foreclosure,  but  after  an  appeal  from 
tbat  decree,  and  an  affirmation  thereof  by 
this  court  Without  at  all  intimating  any 
dissent  from  the  opinion  expressed  by  the 
learned  vice  chancellor  upon  the  merits,  we 
affirm  the  order  appealed  from  upon  the 
gtoond  tbat  the  validity  of  a  decree  of  the 
Court  of  Chancery,  after  it  has  been  affirmed 
by  this  court,  cannot  be  brought  into  ques- 
tion by  a  petition  filed  In  the  Court  of  Chan- 
cery. A  bin  of  review  Is  the  only  proceed- 
ing by  which  such  a  decree  may  be  chal- 
lenged, and  it  may  not  be  done  even  by  that 
proceeding  unless  the  conditions  exist  which 
Justify  the  filing  of  such  a  bill.  We  have 
had  occasion  lately,  in  Watkinson  v.  Watkln- 
son,  68  N.  J.  Kq.  632,  60  AU.  931,  69  Ll  B. 
A.  397,  to  point  out  what  those  conditions 
are,  and  It  is  not  necessary  to  restate  them. 
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HOLTON  T.   HOLTON. 

(Court  of  Chancery  of  N«w  Jeney.    Doe.  22, 
1906.) 

1.  BquiTT— Motion  to  Stsikb  Bill. 

A  motion  against  an  entire  bill,  under 
chancery  role  213,  may  bo  treated  as  eaaentially 
a  demurrer  to  the  bill. 

2,  Trusts— AB80LUTB  Dekd— Extbirsio  Bvi- 

DKNCK. 

To  enable  this  conrt  to  decree  a  resulting 
trust,  where  an  absolnte  deed  of  conveyance 
recitinf  a  pecuniary  consideration  is  executed 
and  delivered,  the  intention  tliat  the  grantee  is 
not  to  enjoy  the  beneficial  estate,  but  that  a 
trust  Is  to  result,  must  appear  ezpresaly  or  by 
implication  from  the  terms  of  the  deed,  and  no 
extrinsic  evidence  of  grantor's  intention  is  ad- 
missible unless  fraud  or  mistake  is  averred. 
SE<d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  47.  Trusts,  H  130-183.] 

S.    SAMB— COHSTRTJCTIVK  TBTTBT. 

The  fact  that  a  OMiveyance  was  from  a 
father  to  bis  daughter,  and  that  the  father 
retained  possession  of  the  property  conveyed 
and  received  its  revenues  and  made  improve- 
ments, standing  alone,  and  without  any  aver- 
ment of  fraud  or  mistake  through  undue  in- 
flaenoe  or  want  of  appreciation  upon  the  part 
of  the  grantor  as  to  what  he  was  doing,  or  that 
grantor  was  without  ample  means  fo  warrant 
the  gift,  or  was  without  the  benefit  of  disin- 
terested and  competent  advice,  or  entertained 
ft  paipose  contrary  to  that  expressed  in  the 
deed.  Is  not  suflSclent  to  raise  the  presumption 
of  a  constructive  trust,  and  to  cast  upon  the 
grantee  the  burden  of  answering. 

[Bd.  Note.— For  ca^es  in  point,  see  Cent  Dig. 
Tol.  47,  Trusts,  {  157.] 

(SyUabna  by  the  Court) 

Bill  hy  Lucy  Day  Holton  against  Cora  J. 
Uolton.  Motion  to  strike  ont  Motion  sus- 
tained. 

The  bill  Is  filed  by  complainant  as  widow 
and  devisee  of  Theodore  Holton,  deceased, 
to  esrtabllsh  a  trust  touching  certain  land  con- 
veyed to  defendant  by  testator  in  his  life- 
time. Defendant  Is  the  daughter  of  testa- 
tor. Defendant  now  moves  to  strike  out 
certain  portions  of  the  bill  and  also  to  strike 
ont  tbe  bill  in  its  entirety. 

The  facts  disclosed  by  tbe  bill  are,  briefly, 
that  testator.  In  the  year  1901,  conveyed  two 
certain  lota  of  land  to  defendant  Tbe  con- 
sideration expressed  in  the  deed  Is:  "One 
dollar  and  love  and  attection  for  bis  daugh- 
ter." At  the  time  of  the  conv^ance  there 
was  a  dwelling  bouse  on  one  of  the  lots, 
and  on  the  other  testator  was  then  beginning 
the  erection  of  a  dwelling  house.  Complain- 
ant was  married  to  testator  about  two 
montbs  after  tbe  execution  of  the  deed. 
Defendant  has  never  been  in  possession  of 
the  properties  conveyed  or  exercised  ruy 
act  of  ownership  over  them.  One  house  Vrds 
occupied  by  testator  and  complainant  from 
tbe  time  of  their  marriage  until  tbe  death 
of  testator  In  August  1906,  and  is  still  oc- 
oapled  by  complainant;  the  other  bouse  has 
always  been  rented  by  testator.  One  of  the 
booses  was  erected  by  testator  at  his  own 
expense  after  tbe  execution  of  the  deed  in 
question.  All  rcpalia  and  taxes  have  been 
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at  testator'a  expense^  Complainant  Is  76 
years  old.  Testator  left  no  property  othe^ 
than  the  two  lots  in  question.  Testator  told 
complainant  that  be  had  placed  the  title  to 
tbe  lots  in  the  name  of  his  daughter  to  bold 
the  same  for  bis  benefit;  the  time  when 
this  statement  was  made  Is  not  made  clear 
by  the  bill.  On  October  10,  1905,  testator 
signed  the  following  paper  writing: 

"October  10,  1805. 
"Tlneland,  New  Jersey. 
"Now  In  regard  to  this  place  that  we  now 
live  In  I  wish  my  wife  to  have  it  for  she 
has  done  more  for  me  than  all  of  my  children 
and  no  expense  to  me,  and  I  want  her  to 
have  her  to  have  enough  ont  of  the  other 
bouse  to  pay  her  for  taking  care  of  me  since 
I  have  been  sick,  she  has  been  a  good  wife 
to  me.  Now  tills  is  all  I  can  think  of  now 
at  this  time. 

"Theodore  Holton. 
"My  children  are  good,  but  you  cannot  ex- 
pect that  children  can  do  as  a  wife  can. 
"Witness:    James  Chance. 
"Oct  10/06." 

By  tbe  will  of  testator,  dated  August  8, 
1006,  one  of  tbe  lots  Is  devised  to  com- 
plainant, and  tbe  other  lot  Is  devised  to  de- 
fendant subject  to  a  $1,000  charge  in  favor  of 
complainant 

The  bill  contains  no  averment  of  fraud  or 
mistake  in  the  execution  of  the  deed.  The 
age  of  testator  Is  not  given.  No  Information 
is  given  as  to  the  condition  of  body  or  mind 
of  testator  at  the  date  of  tbe  conveyance  or 
as  to  what  property  he  may  have  owned  at 
that  time,  or  as  to  tbe  relations  which  at 
that  time  existed  between  testator  and  bis 
daughter,  and  no  allegation  is  made  ttiat 
testator  made  the  conveyance  In  question 
by  reason  of  undue  Influence,  or  without 
disinterested  or  competent  advice,  or  with 
any  purpose  other  than  that  disclosed  by  the 
deed  of  conveyance. 

Herbert  C.  Bartlett,  for  complainant  J. 
Flthlan  Tatem,  for  defendant 

LEABflNG,  V.  C.  (after  stating  tbe  facts). 
Tbe  motion  against  the  entire  bill  will  alone 
be  considered,  as  It  is  manifest  that  no  re- 
lief can  be  granted  under  this  bill.  Under 
rule  213  this  motion  will  be  treated  as  es- 
sentially a  demurrer  to  the  bill.  Ireland  v. 
Kelly,  60  N.  J.  Bq.  808,  810,  47  Atl.  81;  Stev- 
enson V.  Morgan,  68  N.  J.  Eq.  707,  58  Atl. 
78;  Hanneman  v.  Blcbter,  63  N.  J.  Bq.  753, 
755,  53  AO.  177. 

The  allegations  of  tbe  bill  are  clearly  in- 
sufficient to  establlBh  a  resulting  trust  When 
a  deed  of  conveyance  Is  executed  and  deliv- 
ered, the  Intentlcn  that  tbe  grantee  Is  not 
to  enjoy  the  beneficial  estate  but  that  a  trust 
is  to  result  must  appear  expressly  or  by 
implication  from  the  terms  of  the  deed,  and 
no  extrinsic  evidence  of  the  grantors'  inten- 
tion is  admissible  unless  fraud  or  mlstaka 
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is  averred.  If  11>e  deed  recites  a  pecnniary 
consideration,  though'  only  nominal,  that 
recitation  raises  a  conclusive  presumption  of 
an  Intention  that  the  grantee  Is  to  take  the 
beneficial  estate  and  destroys  the  possibility 
of  a  tmst  resulting  to  the  grantor,  and  no  ex- 
trinsic evidence  will  be  admitted  to  show 
that  there  was  in  fact  no  consideration,  un- 
less fraud  or  mistake  Is  shown.  Osbom  v. 
Osbom,  29  N.  J.  Dq.  886;  Stucky  v.  Stncky, 
30  N.  J.  Eq.  546,  564;  CofCey  v.  SulUvan.  63 
N.  J.  Eq.  296,  803,  49  Atl.  620;  Fretz  v.  Roth, 
68  N.  J.  Eq.  616,  527,  6»  Atl.  676;  3  Pome- 
roy'B  Eq.    Juris.  (  103& 

It  is  not  80  certain  that  the  allegations  of 
the  bill  may  not  support  a  constructive  trust, 
but  I  entertain  the  view  that  the  mere  facts 
that  the  conveyance  was  from  a  father  to  a 
daughter  and  that  the  father  retained  posses- 
sion of  the  property  conveyed  and  received 
its  revenues  and  made  improvements,  stand- 
ing alone,  and  without  any  averment  of 
fraud  or  mistake  through  undue  influence  or 
want  of  appreciation  upon  the  part  of  the 
grantor  as  to  what  he  was  doing,  or  that 
grantor  was  without  ample  means  to  warrant 
the  gift,  or  was  without  the  benefit  of  dis- 
interested and  competent  advice,  or  enter- 
tained a  purpose  contrary  to  that  expressed 
in  the  deed,  are  not  sufficient  to  raise  the 
presumption  of  a  constructive  trust,  and  to 
cast  upon  the  grantee  the  burden  of  an- 
swering. The  authorities  collected  in  Frets 
V.  Roth,  68  N.  J.  Eq.  616,  at  page  528,  59  AtL 
676,  to  which  may  be  added  Sladc  v.  Rees, 
66  N.  J.  Eq.  447,  59  AU.  466,  69  L.  R.  A.  393, 
and  James  v.  Aller,  68  N.  J.  Eq.  666,  62  Atl. 
427,  2  L.  R.  A.  (N.  S.)  286,  disclose  fully  the 
various  conditions  which  may  exist  to  es- 
tablish the  presumption  of  a  constructive 
trust  under  a  conveyance  similar  to  the  one 
in  question.  The  averments  of  the  bill  are 
not,  in  my  opinion,  sufficient  for  that  pur- 

POB& 

The  motion  to  strike  out  the  ^tlre  bill 
will  be  sustained.  Should  complainant  de- 
sire to  file  an  amended  bill  by  the  addition 
of  averments  sufficient  to  sustain  a  construc- 
tive trust  leave  will  be  granted  for  that  pur- 
pose. 


BUVINGER  V.  EVENING  UNION  PRINT- 
ING CO. 

(Court  of  Chancery  of  New  Jersey.     Jan.  6| 
1907.) 

1.  Chattel  Mostoaob— Pbopebtt  Subject. 

A  clxattel  mortgage  may  be  made  a  lien  <m 
the  outstanding  boolc  accounts  due  to  a  mort- 
gagor, and  also  upon  such  t>ook  accounts  as  shall 
thereafter  become  due  to  the  mortgagor  In  the 
regular  course  of  hii  business. 

SBd.  Note.— For  cases  in  point,  see  Gent  IMg. 
,  9,  Chattel  Mortgages,  ff  47,  61.] 

2.  COBPOBATIONS— InSOLVENVT— Pbkfxbkroeb 
—Wages. 

The  general  manager  of  a  corporation,  who 
was  also  a  stockholder  and  a  member  of  the 
board  of  directors,  held  to  be  entitled  to  prefer- 


ment under  (P.  U,  1886,  p.  808,  (  88)  for  two 
months   wages   next   preceding   the  institntioa 
of  proceedings  of  insolvency. 
(Syllabus  by  the  Court) 

Bill  by  Ralph  R.  Buvinger  against  the 
Evening  Union  Printing  Company.  From  a 
decision  of  a  receiver  touching  the  allowance 
of  claims,  complainant  appeals.     Reversed. 

William  M.  Clevenger,  for  appellant 
Bourgeois  &  Sooy,  for  receiver. 

LEAMINO,  v.  C.  The  first  question  pre- 
sented is  whether  a  certain  chattel  mortgage, 
executed  by  defendant  corporation  prior  to 
its  insolvency.  Is  a  lien  on  outstaAdlng  txxA 
accounts  due  to  the  corporation  at  the  time 
it  became  Insolvent  and  passed  into  the 
bands  of  a  receiver. 

The  chattel  mortgage  In  question  was  ex- 
ecuted to  the  Guarantee  Tmst  Company, 
February  1,  1902,  to  secure  an  Issue  of 
coupon  bonds  made  by  mortg;agor.  It  em- 
bodies the  ordinary  features  of  trust  mort- 
gages and  Is  executed  in  conformity  to  the 
requirements  of  the  statutes  touching  chat- 
tel  mortgages. 

The  resolution  of  the  stockholders  author- 
ising the  mortgage  is  recited  in  the  Instru- 
ment and  refers  to  the  chattels  to  be  covered 
by  the  mortgage  in  the  following  language: 

"That  the  president  and  secretary  be  and 
they  are  ber^y  authorised  and  directed  to 
make  and  execute,  under  the  corporate  seal 
of  said  company,  an  Indenture  of  mortgage 
covering  all  of  the  presses,  typesetting  ma- 
cUnes,  type,  rules,  slugs,  folders,  cutters, 
stock  and  all  other  goods  and  chattels  and 
personal  property  of  any  kind  or  character 
now,  or  which  shall  hereafter  be  owned  by 
the  said  Evening  Union  Printing  Company; 
together  with  the  Dally  Union,  Atlantic 
Times  Democrat  and  Star  Oasette,  or  any 
other  newspapers  now  or  hereafter  to  be 
published  by  the  said  company,  all  of  which 
property  now  owned  by  said  company  and 
all  of  which  papers  now  published  by  said 
company  are  located  at  1632  Atlantic  avenue 
In  the  city  of  Atlantic  City  In  the  county  of 
Atlantic  and  state  of  New  Jersey,  together 
also  with  the  privileges,  franchises  and  ap- 
purtenances of  and  belonging  to  this  com- 
pany, wheresoever  situate  or  that  may  he 
hereafter  acquired  by  or  conferred  tqton  ' 
this  company,  including  the  franchise  to  be 
a  corporation."  ' 

The  resolution  further  provides: 

"That  for  the  better  securing  of  the  money  ' 
due  to  the  purchasers  of  the  bonds  secured  { 
by  said  mortgage,  a  sinking  fund  be  created 
for  the  purchase  and  cancellation  of  the 
bonds  to  be  Issued  by  this  company,  and  to 
that  end  the  Income  from  the  business  to 
be  conducted  by  this  company,  after  first 
paying  the  fioating  Indebtedness  amounting 
to  $4,970.99,  assumed  by  this  company  upon 
the  purchase  of  the  said  property  from  the 
Dally  Union  Printing  Company,  and  after 
paying  all  salaries  and  other  expenses  of 
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any  kind  or  character,  and  before  paying 
any  dividend  to  tbe  lx>lders  of  shares  of 
capital  stock  of  this  company,  tbe  balance 
in  the  hands  of  the  treasurer  at  the  end  of 
each  fiscal  year  shall  be  credited  to  the  sink- 
ing fond  account  for  tbe  purposes  afore- 
said." 

The  resolution  of  the  board  of  directors, 
passed  to  carry  into  effect  the  resolution  of 
the  stockholders,  is  also  embodied  In  tbe 
mortgage,  and  In  describing  the  property  to 
be  covered  by  tbe  mortgage  follows  tbe  exact 
language  of  the  stockholders  resolution. 

In  tbe  granting  clause  of  the  mortgage, 
the  description  of  tbe  property  mortgaged 
specified  the  two  newspapers  referred  to, 
and  tbelr  good  will  and  the  job  prtdtlng 
business  conducted  In  conjunction  with  them, 
and  then  enters  upon  an  enumeration  of 
Tarions  printing  presses,  each  press  being 
Bpeclfically  described,  and  also  a  typesetting 
machine,  and  certain  shafting  and  belting, 
and  a  certain  electric  motor,  and  then  pro- 
ceeds with  tbe  following  language: 

"T^ogether  with  all  of  the  type,  slugs,  rules, 
rac^s,  frames,  quads,  furniture,  desks,  dialrs, 
cabinets,  leads,  galleys,  stones,  saws,  and 
all  personal  property  <rf  any  kind  or  diar- 
acter  now  belonging  to  the  said  Evening 
Union  Printing  Company,  or  wblch  may 
hereafter  belong  to  the  said  Evening  Union 
Printing  Oompany,  either  by  way  of  renewal 
of  the  goods  and  chattels  above  described, 
or  by  way  of  additirais  thereto.  Including  the 
right  and  franchise  to  be  a  corporation,  and 
also  all  of  the  estate,  rights,  titles.  Incomes 
and  Interest  whatsoever,  as  well  at  law  as 
in  equity  of  tbe  said  party  of  tbe  first  part 
In  and  to  the  same. 

*rFo  have  and  to  hold  tbe  said  newspapers, 
goods  and  cliattels  and  other  personal  prop- 
erty, as  well  as  the  corporate  rights,  privileg- 
es and  franchises  unto  tbe  said  party  of  the 
second  part,  its  successor  or  successors,  In 
tmst,"  etc. 

Among  tbe  stipulations  contained  In  the 
mortgage  is  one  making  provision  for  the 
sinking  fund  as  referred  to  bi  the  resolu- 
tions above  qnoted.  By  this  stipulation  a 
^inirtng  fund  is  Created  for  the  purchase  and 
cancellation  of  tbe  bonds  after  first  paying 
tbe  floating  indebtedness  referred  to,  "and 
after  paying  all  salaries  and  other  expenses 
of  any  kind  or  character." 

I  am  of  tbe  opinion  that  this  chattel 
mortgage  is  a  lien  on  tbe  outstanding  book 
aoconnts  due  to  defendant  ccxporatlon  at  tbe 
date  of  Its  Insolvency.  This  court  has  re- 
peatedly held  that  a  mortgagor  of  chattels 
may  be  permitted  to  transact  business  and 
make  sale  of  tbe  mortgaged  chattels  in  the 
r^ular  course  of  bis  business,  and  that  In 
such  cases  tbe  Hen  of  the  mortgage.  If  so 
stipulated,  will  attach  to  the  chattels  from 
time  to  time  acquired  to  supply  tbe  place  of 
the  chattels  sold.  With  these  rights  of  a 
mortgagor  and  mortgagee  recognized,  no  rea- 
son is  apparent  why  outstanding  choses  In 


action  may  not,  in  like  manner,  be  In- 
cluded in  the  lien  of  the  mortgage,  and  tbe 
privilege  be  extended  to  the  mortgagor  to 
collect  and  apply  such  choses  In  action  under 
a  stipulation  that  the  lien  of  the  mortgage 
shall  include  new  accounts  arising  In  tbe 
regular  course  of  tbe  business.  In  Nugent  v. 
McNeil  Shoe  Co.,  62  N.  J.  Eq.  583,  685,  50 
AU.  628,  the  right  to  Include  outstanding 
book  accounts  in  tbe  lien  of  a  mortgage  Is 
recognized.  In  any  ordinary  commercial 
business  credit  transactions  are  a  well-recog- 
nlzed  necessity,  and  the  privilege  of  a  mort- 
gagor to  sell  and  replace  mortgaged  goods 
does  not  essentially  differ  In  effect  from  tbe 
privilege  of  collecting  and  replacing  choses 
in  action.  I  see  no  reason  wliy  tbe  Hen  of  a 
chattel  mortgage  should  not,  by  appropriate 
provisions  contained  in  the  mortgage,  be 
preserved  as  to  book  accounts  arising  after 
the  date  of  the  mortgage. 

Does  the  language  of  tbe  mortgage  In 
question  Include  outstanding  bo<A  acconnts 
then  existing  and  thereafter  to  be  created? 
Tbe  authority  given  by  the  stockholders  and 
directors  to  tbe  executive  <^cers  was  to 
execute  a  mortgage  covering  specidc  diat- 
tels  named  and  then  adding:  "and  all  otber 
goods  and  chattels  and  personal  pr(H>erty  of 
any  kind  or  character  now,  or  which  shall 
hereafter  be  owned  by  the  said  Evening 
Union  Printing  Company."  Pursuant  to  that 
authority  the  mortgage  was  executed  on  cer- 
tain enumerated  chattels  with  tbe  follow- 
ing language  added:  "and  all  personal  prop- 
erty of  any  kind  or  character  now  belong- 
ing to  tbe  said  Evening  Union  Printing  Com- 
pany, or  which  may  hereafter  belong  to  the 
said  Evening  Union  Printing  Company,  ^• 
tber  by  way  of  renewal  of  tbe  goods  and  chat- 
tels above  described,  or  by  way  of  addi- 
tions thereto,  including  tbe  right  and  ftan- 
chise  to  be  a  corporation  and  also  all  of  tbe 
estate,  rights,  titles,  incomes,  and  Interest 
whatsoever,  as  well  at  law  as  in  equity  of  tbe 
said  party  of  the  first  part  In  and  to  the  same." 
Tbe  mortgage  also  made  provision  for  tbe 
mortgagor  to  continue  Its  bnslness  In  the 
regular  course,  Tbe  intention  of  tbe  parties 
to  Include  in  the  Hen  of  this  mortgrage  all 
of  the  assets  of  tbe  mortgagor  then  existing 
and  thereafter  to  be  acquired  in  the  progress 
of  its  business.  Is,  to  my  mind,  clearly  mani- 
fest from  the  terms  of  the  mortgage.  Where 
the  language  used  so  clearly  manifests  a 
purpose  to  Include  all  assets  of  mortgagor 
of  every  character,  present  and  prospective, 
an  overtechnical  measurement  of  the  specific 
words  used  should  not  be  indulged  In  to 
defeat  tbe  general  and  manifest  intention. 
No  creditor  of  mortgagor  could  have  been 
reasonably  misled  by  tbe  language  used.  I 
think  it  clear  that  the  outstanding  choses  In 
action  of  mortgagor  are  covered  by  the  lloi 
of  this  mortgage.  I  do  not  find  In  tbe  sink- 
ing-fund clause  any  element  to  modify  this 
view.    That  clause  does  no  more  than  adopt 
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a  plan  for  the  operation  of  the  bxuiness  of 
mortgagor  during  the  period  preceding  de- 
fault It  cannot  be  treated  as  a  atlpnlation 
for  the  application  of  the  assets  of  a  mort- 
gagor after  default  or  after  Insolvency. 

The  other  question  presented  by  the  appeal 
1b  whether  a  general  manager  of  a  corpo- 
ration, who  was  also  a  stockholder  and  a 
member  of  the  board  of  directors,  Is  en- 
titled to  a  "labor  claim"  for  the  two  months 
services  rendered  by  him  Immediately  prior 
to  the  appointment  of  a  receiver. 

The  present  claim  Is  made  under  section 
83  of  the  corporation  act  (P.  K  1898,  p.  308). 
The  case  of  England's  Ex'rs  v.  Beatly  Organ 
Oo.,  41  N.  J.  E3q.  470,  4  Atl.  807,  was  decided 
under  the  provision  of  the  statute  of  1869, 
p.  1448  (Revision,  p.  188).    It  was  there  held 
tliat  the  presldoit  of  a  corporation,  was  not 
a  laborer  within  the  meaning  of  the  old  act 
Section  83  of  the  present  corporation  act 
Is  practically  the  same  as  section  1  of  the 
act  of  April  8,  1892    (P.  L.   1892,  p.  428). 
Under  tbe  latter  act  It  was  held,  In  Con- 
solidated Coal  Oo.  ▼.  Keystone  Chemical  Co., 
54  N.  J.  Eq.  309,  35  Atl.  167,  that  the  book- 
keeper of  a  corporation,  though  a  director, 
was  entitled  to  the  preference  given  by  the 
act     It  Is  there  noted  that  the  later  act  Is 
broader  in  Its  scope  than  the  former  one, 
and  tbe  view  Is  also  taken  that  while  the 
duties  of  a  corporation  may  well  be  confined 
to  matters  supervisory  In  their  nature,  those 
of  a  bookkeeper  .involve  labor  In  the  strict 
sense  of  the  word.     In  Campbell  v.  Taylor 
Mfg.  Co.,  64  N.  J.  EX].  622,  66  AU.  1132,  it  is 
suggested  that  tbe  preference  given  by  this 
statute  to  employes  of  a  corporation  was 
probably  created  for  the  purpose  of  prevent- 
ing a  general  exodus  of  tbe  workmen  em- 
ployed  by   the   corporation  in   anticipation 
of  the  failure  of  the  company.    I  am  impres- 
sed that  in  this  suggestion  is  to  be  found  tbe 
true  purpose  and  underlying  spirit  of  the 
act    While  the  duties  of  tbe  present  claim- 
ant may   not  have  involved  the   degree   of 
manuel    labor   which  ordinarily  falls  to  a 
bookkeeper,  yet  I  think  it  clear  that  he  Is 
included  in  the  spirit  and  purpose  of  the 
legislation.    The  language  of  tbe  statute  Is: 
"All  persons  doing  labor  or  service  of  what- 
ever character,  in  the  regular  employ  of  such 
corporation."      If     the    recognized    purpose 
of  the  statute  be  the  preservation  of  the  or- 
ganized operative  force  of  a  corporation  in  a 
time  of  embarrassment,  this  language  clearly 
must  be  held  to  Include  the  general  manager, 
even  though  he  be  a  director,  and  therefore 
a  member  of  the  board  which  employed  bim. 
His  retention  as  the  Immediate  supervisor 
and  organizer  of  the  operative  force  of  em- 
ployes Is  peculiarly  essential  to  the  accom- 
plishment of  the  purposes  of  the  act    Liet 
his  claim  be  allowed. 


^  tbe  eighty-fourth  section  of  tbe  cor- 
poration act  these  labor  claims  are  post 
poned  to  tbe  lien  of  a  <diattel  mortgage 
which  has  been  recorded  more  than  two 
months  next  preceding  the  date  when  pro- 
ceedings In  Insolvency  shall  have  be«i  actu- 
ally Instituted  against  the  Insolvent  corpo- 
ration. 


COGAN  V.  CONOVBE  MPG.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jerser. 
July  11,  1906.) 

COBFOBA.TIONB — ADTHOBITr   OF   PbESIDKNT. 

The  general  authority  of  the  president  of  a 
business  corporation  Is  sufficient  to  warrant  him 
in  collecting  outstanding  accounts  and  in  seUiof 
the  accounts  for  their  face  value. 
(Syllabus  by  the  Court) 

Appeal  from  Supreme  C!ourt 

Action  by  Thomas  Cogan  against  the  Con- 
over  Manufacturing  Company.  F.  P.  McDer- 
mott  was  appointed  receiver.  From  an  order 
refusing  a  preference  on  tbe  funds  in  tbe 
receiver's  hands,  the  Greenville  Ck>al  &  Ice 
Company  appeals.    Reversed. 

See  64  Aa  973. 

Charles  L.  Corbln,  for  appellant  J.  Merrltt 
Lane,  for  respondent 

SWATZE,  J.  Tbe  appellant  claims  a  pref- 
erence upon  the  funds  In  the  hands  of  the 
receiver  by  reason  of  five  assignments  of  ac- 
counts due  the  insolvent  corporation  and  col- 
lected by  tbe  receiver.  Four  of  these  ac- 
counts were  due  at  the  time  of  tbe  assign- 
ments; one  was  of  money  not  yet  earned. 
Tbe  resolution  of  tbe  board  of  directors, 
which  Is  relied  on  as  authorizing  the  assign- 
ments, empowered  the  president  and  treasur- 
er to  borrow  money  of  the  coal  and  Ice  com- 
pany, "the  same  to  be  returned  to  them  oat 
of  the  first  collections  following  such  loans." 
This  did  not  authorize  absolute  assignments, 
and  the  right  of  the  appellant  must  depend 
upon  the  greneral  authority  of  the  president 
We  think  this  was  sufficient  to  warrant  him 
In  collecting  money  due  the  company  on  out- 
standing accounts,  and  we  see  no  valid  dis- 
tinction in  this  respect  between  collecting 
tbe  money  of  tbe  debtor,  and  selling  the  ac- 
count for  its  face  value.  The  re&nlt  in  both 
cases  is  tbe  same;  book  accounts  are  con- 
verted into  cash.  The  first  four  assignments 
are  valid,  and  the  amount  thereby  assigned 
belongs  to  the  appellant  The  fifth  assign- 
ment Is  of  money  not  yet  earned.  We  find  no 
authority  In  tbe  president  to  make  that  as- 
signment, and  tlie  claim  of  the  appellant 
thereunder  is  not  valid. 

The  decree  must  be  reversed,  with  costs, 
and  the  record  remitted  for  further,  proceed- 
ings in  accordance  with  this  opinion. 
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POBCH  Y.  AGNHW  CO. 

(Court  of  Brron  and  Appeals  ot  New  Jerwy. 
Nov.  26,  iBOe.) 

Apptfti  from  Conrt  of  Cbancery. 

Action  by  Wesley  B.  Porch  against  the  Ag- 
new  Company.  From  orders  of  the  conrt  of 
chancery  (61  Atl.  721)  adjndlcatinc  certain 
claims  against  deffendant,  an  Insolrent  cor- 
imratlon,  an  appeal  Is  taken.    Affirmed. 

O.  A.  Bourgeois,  for  MUlegan  and  Weber. 
William  H.  Clerenger,  for  Dn  Parquet  Co. 
Thompson  &  Cole,  for  O.  M.  Bnscfa. 

PIS  CURIAM.  The  orders  of  the  Conrt  of 
Chancery  appealed  from  are  affirmed,  with 
the  remark  that  the  observations  of  the  learn- 
ed Vice  Chancellor  respecting  the  Influence  of 
sections  16  and  28  of  the  mechanic's  Hen  act 
(P.  L.  1898,  pp.  S4S,  560)  upon  the  rolatlve 
priority  of  the  medianlc's  lien  of  the  Dn  Par- 
qnet  &  Heme  Company  and  the  mortgage  of 
C.  M.  Bnsch,  were  not  necessary  to  a  decision 
of  the  question  involved. 

Upon  the  soundness  of  these  observations 
no  opinion  la  expressed. 


PORCH  T.  AQNBW  00. 

(Court  of  C!hancery  of  New  Jersey,    Jan.  S, 
1907.) 

Costs— GouNBKi.  rns— "Cokplaiwaht" 

A  person  who  files  a  claim  with  a  receiver 
of  an  Indolvent  corporation,  and  sngtains  hia 
claim  before  fte  receiver  and  before  this  court 
on  appeal,  la  not  a  complainant  within  the 
meaning  of  ihe  nlnetv-fiTst  section  of  the  chan- 
cery act  (P.  Xj.  1902,  p.  640),  and  Is  not  en- 
titled to  the  allowance  of  a  coonsel  fee  to  be 
inclnded  as  taxable  costs. 

TEd.  Note;— For  cases  In  point,  see  Cent  Dig. 
vol.  13.  Costs,  I  836.1 

(Svllabos  by  the  CJourt) 

Bill  by  Wesley  B.  Poroh  against  the  Ag- 
new  Company.  Application  for  an  allowance 
of  a  counsel  fee  for  presentation  of  claim 
against  the  receiver  of  ttie  defendant  to  be  In- 
clnded In  the  costs.   Motion  denied. 

See  61  Atl.  721. 

Dn  Parquet,  Huot  ft  Moneuse  Ciompany  filed 
with  the  receiver  of  defendant,  an  Insolvent 
corporation,  a  verified  claim.  In  which  the 
claimant  asserted  a  mechanic's  Hen  against 
certain  real  estate  of  the  Insolvent  company. 
Clarence  M.  Bnsch,  a  mortgagee  of  the  same 
real  estate,  unsuccessfully  contested  the  claim 
before  the  receiver.  From  the  receiver's  deci- 
sion Bnsch  appealed  to  this  court  under  the 
provisions  of  section  78  of  the  corporation  act 
of  1896  (P.  L.  1896,  p.  S02),  and  the  decision 
of  the  receiver  was  here  affirmed.  Busdi 
then  appealed  to  the  Court  of  Appeals,  and 
the  decision  of  this  court  was  there  affirmed. 
Application  is  now  made  under  section  91  of 
the  chancery  act  of  1902  (P.  L.  1902,  p.  640) 
for  an  allowance  of  a  counsel  fee  for  Do  Par- 
quet. Huot  &  Moneuse  Company  to  be  in- 
cluded in  the  taxable  costs. 


William  M.  CHevenger,  for  the  motion. 
Thompson  &  Cole,  opposed. 

LEAMING.  v.  a.  (after  stating  the  facts). 
Section  91  of  the  chancery  act  (P.  L.  1902, 
p.  640)  allows  a  counsel  fee  to  be  fixed  by 
the  C!hancellor  and  included  In  a  complain- 
ant's taxable  costs.  In  McMuIlln  v.  Doughty, 
68  N.  J.  Eq.  776,  66  Aa  116,  284,  64  Atl.  1134, 
the  Court  of  Appeals  sanctioned  the  allow- 
ance under  this  section,  of  a  counsel  fee  to 
complainant  In  a  partition  cause  prosecuted 
In  this  court  The  allowance  of  a  coimsel  fee 
to  the  present  applicant  should  manifestly  be 
made  if  authority  can  be  found  to  support  it ; 
but  the  statute  in  terms  applies  only  to  com- 
plainants, and  I  am  unable  to  discern  any 
legislative  purpose  to  extend  the  provisions  of 
the  section  In  question  beyond  the  primary 
and  natural  significance  of  the  language  used. 
One  who  files  a  claim  with  a  receiver,  and 
who  Is  afterwards  obliged  to  support  his  claim 
before  this  court  on  appeal,  occupies  a  posi- 
tion similar  to  a  complainant  in  a  bill  In  eq- 
uity to  the  extent  that  he  has  the  affirmative 
of  an  issue  to  sustain";  but  such  similarity  Is 
not  based  upon  any  principles  peculiar  to  eq- 
uitable remedies.  His  claim  may  be,  and  usu- 
ally is,  a  strictly  legal  claim,  with  no  Inherent 
element  to  confer  equitable  Jurisdiction.  The 
claim  now  In  question  wag  such  a  claim.  The 
procedure  is  purely  statutory,  and  is,  by  the 
statute,  described  as  "summary."  It  is  clear 
that  the  present  applicant  can  only  be  brought 
within  the  provisions  of  the  section  by  treat- 
ing the  section  as  an  enactment  Intended  to 
apply  to  all  successful  litigants  in  a  court  of 
equity  except  defendants.  I  am  unable  to 
find  any  Justification  for  so  broad  an  inter- 
pretation of  the  section.  The  motion  must  be 
denied. 


BUTTLAB  V.  BUTTLAB. 

(Conrt  of  (Chancery  of  New  Jersey.    June  21. 
1906.) 

1.  HtTSBAIfD   AND   WlFB— SePABATIOH   AobXK- 

UBNTS — Suit  atteb  Divobcb — Equity — Ju- 

BtSDIOnON. 

Since  equity  has  exclusive  Jurisdiction  of 
contracts  between  hasband  and  wife.  It  was 
proper  to  bring  a  suit  in  equity  to  recover 
money  due  complainant  from  defendant  under  a 
separation  agreement,  though  the  parties  were 
at  the  time  of  the  suit  divorced. 

2.  Saue — Defenses — Leoai,  and  Equitable. 

In  a  suit  by  one  against  her  former  has- 
band to  recover  under  a  separation  agreement, 
equitable  defenses  will  be  open  to  him;  be  be- 
ing not  restricted  to  matters  that  would  be  de- 
fenses at  law. 

3.  Judquewt— CoRCLUsiviNKSs  OF  Adjudica- 
tion —  Bquitt  —  Defenses  Abisinq  afteb 
FoBMKB  Adjudication. 

Where  complainant  sued  in  equity  to  en- 
force a  separation  agreement  made  before  she 
was  divorced  from  defendant,  he  oould  urge 
any  equitable  defense  based  on  circumstances 
arising  subsequent  to  a  previous  adjudication  in 
a  suit  brought  by  her  under  ths  saais  agree* 
ment. 
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4.  Husband  and  Wife— Sepabation  Aoseb- 

MENT— IRSTBUCTION— BFTEOT   OF    DiTOBCB. 

Where  a  separation  agreement  made  by  a 
hasband  and  his  wife  provided  that  he  should 
have  all  the  income  from  their  joint  real  estate 
"during  the  term  of  bis  natural  life,"  but  no 
term  was  mentioned  daring  which  he  was  to 
pay  her  $75  per  month,  he  was  bound  to  con- 
tinue the  payments  during  their  joint  lives,  and 
that  she  obtained  a  divorce,  thus  changing  the 
estate  from  one  in  entirety  to  one  in  common, 
did  not  divest  her  of  b^  rights  under  the  agree- 
ment nor  afford  him  grounds  to  rescind  it. 

[Bid.  Note. — For  cases  in  point,  see  Cent.  Dig. 
YOl.  26,  Husband  and  Wife,  {  1056.] 
6.  Sake— EiTBCT  of  Pabtition  of  Lard. 

Where  a  husband  and  wife  made  a  separa- 
tion agreement  whereby  he  should  receive  the 
income  of  their  joint  property,  and  should  pay 
her  S75  a  month,  ana  after  her  divorce  from 
him  he  procured  tlte  partition  of  the  property, 
the  fact  that  he  was  thereby  deprived  m  the 
income  of  her  portion  of  the  property  did  not 
relieve  him  from  liability  for  the  monthly  pay- 
ments. 

BUI   by    Mina    Buttlar    against    Christian 
Buttlar     Decree    advised    for    complainant 
See  61  Atl.  11,  04  Aa  110. 

This  Is  a  bill  filed  by  Mlna  Buttlar  against 
Christian  Buttlar.  The  parties  were  boa- 
band  and  wife  nntll  they  were  divorced  by 
a  decree  dated  March  2i,  1902.  The  bill  la 
filed  to  secure  the  payment  by  the  defendant 
to  the  complainant  of  money  alleged  to  be  dne 
to  the  complainant  nnder  an  agreement  be- 
tween the  parties  dated  January  31,  1894. 
The  answer  denies  the  liability  of  the  de- 
fendant under  the  contract  and.  the  cross- 
bill seeks  to  have  the  agreement  canceled. 

Welter  ft  Lichtensteln,  for  complainant 
Vredenburgb,  Wall  &  Van  Winkle,  for  de- 
fendant 

GARRISON.  V.  C.  At  the  time  when 
Mlna  Buttlar  and  Christian  Buttlar  were 
husband  and  wife  they  entered  Into  the 
agreement  In  question,  which  Is  dated  Jan- 
uary 31,  1884,  and  which  Is  printed  in  ex- 
tenso  In  Buttlar  t.  Buttlar,  57  N.  J.  Eq. 
650,  42  Aa  766  (78  Am.  St  R^.  648).  The 
defendant.  In  November,  1895,  declined  to 
make  further  payments  under  this  contract 
and  the  complainant  filed  her  bill  to  compel 
him  to  do  so.  In  the  Court  of  Chancery 
the  defense  of  the  husband  that  It  would 
be  inequitable  to  enforce  the  agreement 
against  him  was  sustained,  but  the  decree 
In  his  favor  was  reversed  In  the  Court  of 
Krrors.  Buttlar  v.  Buttlar,  supra.  There- 
after the  defendant  made  payments  In  ac- 
cordance with  the  terms  of  the  agreement 
down  to  and  including  the  24th  day  of  March, 
1902.  Upon  that  date  a  decree  of  divorce 
was  entered  in  favor  of  the  wife  against 
the  husband  upon  the  ground  of  his  adultery. 
He  began  a  suit  for  divorce  against  her 
upon  a  charge  of  her  desertion,  to  which 
suit  she  filed  a  cross-bill.  The  bill  of  the 
husband  was  dismissed,  and  the  decree  was 
In  favor  of  the  wife  upon  her  cioss-biU. 
From  the  date  of  this  decree  of  divorce  he 
has  refused  to  make  payments  under  the 


terms  of  the  contract  On  the  25th  day  of 
March,  1902,  the  defendant  served  upon  the 
complainant  a  paper  In  which  he  declared 
that  he  rescinded  the  contract  above  men- 
tloned,  stating,  among  other  things,  as 
grounds  for  the  rescission,  that  the  agree- 
ment was  made  between  the  parties  while 
they  were  husband  and  wife  and  In  con- 
BlderatloD  of  that  relationship,  and,  further, 
because  the  agreement  was  made  in  con- 
sideration of  the  real  estate  being  held  be- 
tween the  parties  by  entireties,  which  par- 
ticular estate  had  been  determined  by  the 
decree  of  divorce.  In  1903  the  defendant  In 
this  suit  began  a  suit  in  partition  against  the 
complainant  Id  this  suit  with  respect  to  the 
real  estate  above  mentioned.  She  endeav- 
ored to  have  his  bill  dismissed,  setting  up, 
among  other  things,  the  agreement  aforesaid. 
The  Court  of  Chancery  decreed  the  parti- 
tion. Buttlar  v.  Buttiar,  67  N.  J.  Bq.  136, 
66  Atl.  722  (Pitney,  V.  C;  d904),  affirmed  on 
appeal  June  18,  1906.  64  Atl.  110.  The  real 
estate  was  sold  under  the  decree  In  partltlai, 
and  the  net  proceeds  were  divided  equally  be- 
tween the  parties.  The  present  snlt  Is  to  re- 
cover tbe  m<Hiey  alleged  to  be  dne  under  the 
agreement  from  the  24th  of  March,  1902,  to 
tbe  date  of  suit  Notwithstanding  the  fact 
that  the  parties  are  no  longer  husband  and 
wife,  It  was  proper  to  bring  this  suit  in 
equity,  and  not  at  law.  This  is  so  because 
equity  has  exclusive  Jurisdiction  of  con- 
tracts entered  into  between  husband  and 
wife.  It  is  not  the  incapacity  of  one  spouse 
to  sue  the  other  at  law  which  Is  controlling, 
but  their  incapacity  at  law  to  make  a  con- 
tract At  law  agreements  between  husband 
and  wife  are  void;  but  In  equity  they  will 
be  recognised  and  will  be  enforced,  if  fair  and 
fairly  obtained.  Wood  t.  Chetwood,  44  N. 
J.  Eq.  04,  14  Atl.  21  (Van  Fleet.  V.  C;  1888). 
affirmed  46  N.  J.  Eq.  369,  19  Ati.  622;  Demar- 
est  V.  Terhune,  62  N.  J.  Eq.  663,  666,  60  Atl. 
664.  666  (Stevenson,  V.  a;    1901). 

The  complainant  Insists  that  the  Court  of 
Errors  has  decided  that  this  identical  con- 
tract la  valid;  that  although  suit  upon  It 
must  be  brought  in  equity.  It  Is  not  opea 
to  equitable  defenses;  and  therefore  that  the 
defendant  Is  restricted,  In  the  present  suit 
to  those  matters  which  would  be  defensea  at 
law.  In  support  of  this  contention  she 
points  out  those  parts  of  the  opinion  in  tbe 
case  In  tbe  Court  of  Errors  (57  N.  J.  Eq. 
654.  42  Atl.  767).  In  which  the  court  says: 
"Such  suit  la  held  to  be  a  form  of  legal  pro- 
ceeding which  is  carried  on  In  a  court  of 
equity  merely  because  tbe  legal  right  cannot 
be  asserted  in  the  form  of  a  suit  at  law." 
And  again:  "It  would  •  •  •  be  a  clear 
denial  of  a  remedy  to  hold  that  in  such  a 
case  the  Injured  party  Is  obliged  to  waive 
her  rights  at  law."  It  will  be  observed, 
however,  that  in  disposing  of  the  case  the 
learned  judge  writing  tbe  opinion  of  tbe 
Court  of  Appeals  did  not  rest  his  decision 
upon  the  point  that  no  equitable  defensea 
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Tcere  admladble,  Init  proceeded  to  analyze 
the  equitable  defenses  wbicb  were  set  up, 
and  reached  the  conclusion  that  they  were 
not  snstatned  by  the  proofs.  I  do  not  think, 
therefore,  that  It  can  be  safely  concluded  that 
the  Oourt  of  Errors  In  the  reported  case 
decided  that  equitable  defenses  were  not 
admlaelble  In  these  suits  In  equity  to  enforce 
igceenxentB  entered  Into  between  married 
people.  As  I  have  heretofore  stated.  In  my 
Tlew  it  Is  the  incapacity  of  married  people 
to  contract  with  each  other  In  a  way  recog- 
nized at  law  which  vests  equity  with  juris- 
diction. 

The  expressions  of  Chief  Justice  Beasley 
upon  this  subject  are  so  clear  and  compre- 
hensive that  the  matter  cannot  be  better 
elnddated  than  by  quotatliMi.  In  the  case  of 
Woodruff  y.  Olark,  42  N.  3.  Law,  188  (Su- 
preme Gonrt;  1880),  at  page  200,  be  said, 
speaking  with  respect  to  the  married  wo- 
men's act,  and  Its  effect  upon  the  right  of 
married  people  to  contract  with  each  other: 
"The  object  was  to  leave  the  husband  and 
wife,  touching  their  capacity  to  bargain  to- 
gether, on  the  ancient  footing  of  the  common 
law.  The  clause  la  virtoally  a  legislative 
declaration  that,  as  heretofore,  they  may 
enter,  inter  sese,  into  equitable  agreements, 
bat  not  Into  legal  agreements.  It  was  ob- 
viously intended  that  the  court  of  equity 
should,  aa  it  had  always  done,  prior  to  the 
ampllflcatlon  of  the  rights  of  the  wife,  ex- 
ercise a  supervision  over  the  engagements 
of  married  persons.  Nor  Is  It  deemed  tbat 
such  an  adjustment  waa  an  unwise  or  Il- 
liberal one.  The  subject  is  one  that  requires 
more  delicate  handling  than  could  be  given 
it  through  the  Inatrumentallty  of  a  jury. 
Omtracts  of  this  class  do  not  always  rest. 
In  point  of  validity,  on  fixed  and  palpable 
roles  of  law.  Sometimes  they  approadi 
ckwely  to  the  field  of  discretion.  •  *  • 
So,  it  often  happens  that  relief  la  afforded 
only  upon  equitable  conditions.  All  these 
precautionary  measures  would  be  wanting  to 
a  suit  at  law.  The  union  arising  from  the 
matrimmiial  connection  is  so  entire,  the  in- 
terest ao  mutual,  and  the  confidence  so  com- 
plete that  the  question  in  the  given  case, 
whether  a  transfer  of  property  has  been 
equitably  obtained  by  one  of  the  married 
persons  from  the  other,  or  la  the  creature  of 
co»vi<m  or  undue  influence,  is  often  one  of 
the  most  subtle  and  abstruse  subjects  that 
can  be  presented  for  judicial  Investigation — 
an  investigation  to  which  the  methods  of  a 
court  of  conscience  are  alone  adapted.  7ew 
subjects  would  seem  to  fall  more  appro- 
priately under  equitable  cognizance.  •  •  •  " 
Many  cases  in  our  courts  since  this  decisl<m 
bare  dted  and  enforced  this  principle.  I 
therefore  conclude  that  in  these  suits  the 
proper  rule  is  to  permit  any  defenses  which 
are  open  to  a  defendant  in  equity. 

In  the  suit  at  bar  certain  matters  between 
these  parties  are  res  adjudicata.  It  is  res 
adjudlcata  tbat  this  agreement  waa  fair  and 


was  not  obtained  by  any  means  which  a  court 
of  equity  would  hold  to  unfavorably  affect 
it.  The  defendant,  however,  insists  that, 
since  the  complainant  again  applies  to  the 
court  of  equity  to  enforce  it,  he  is  entitled 
to  any  defenses  which  might  be  urged  In 
equity  which  are  based  upon  circumstances 
arising  subsequent  to  the  previous  adjudica- 
tion. I  conclude  tbat  this  is  the  right  of  the 
defendant 

The  defendant  seta  up  three  separate  de- 
fenses of  this  nature:  (1)  Tbat  by  reason  of 
the  decree  of  divorce  entered  upon  the  24tli 
day  of  March,  1902,  he  is  no  longer  under 
liability  with  re8i)ect  to  this  agreement;  (2) 
tbat  by  reason  of  the  notice  of  rescission 
given  by  him  to  the  complainant  on  the  26tb 
day  of  March,  1902,  the  contract  is  ended 
and  she  may  not  now  enforce  the  same; 
(3)  that  by  reason  of  the  fact  that  the  prop- 
erty has  been  sold  In  partition,  and  the  com- 
plainant has  received  her  one-half  of  the 
net  proceeds  of  suCh  sale,  he  Is  no  longer 
under  any  liability  to  her  with  respect  to 
this  agreement.  It  will  be  observed  that  the 
agreement  provides  that  the  defendant  shall 
have  the  right  to  all  of  the  rent,  income, 
and  profits  of  the  real  estate  owned  by  them 
jointly  "during  the  term  of  his  natural  life." 
Ibere  is  no  term  mentioned  in  the  agreempnt 
during  which  be  la  to  continue  to  paj  bee 
$75  a  month,  but  I  think  It  perfectly  clear 
that  a  reasonable  construction  of  this  agree- 
ment is  that  be  was  to  so  continue  during 
the  period  of  their  joint  lives.  I  think  it 
clear  that  this  was  the  intention  of  the  par- 
ties at  the  time  that  tbey  entered  into  this 
agreement.  The  obtaining  by  the  wife  of  a 
divorce  against  her  husband  would  not,  ac- 
cording to  the  authorities,  divest  her  of  her 
vested  rights  under  such  an  agreement  Butt- 
lar  V.  ButUar,  67  N.  J.  Bq.  186,  130,  56  AtL 
722  (Pitney,  V.  O.;  1904).  To  the  author- 
ities cited  there  add  Galusba  v.  Galusba,  116 
N.  Y.  635  (24  Lawy.  Bd.  174),  22  N.  B.  1114, 
(i  L.  R.  A.  487,  16  Am.  St  Bep.  453.  This  is 
dispositive  of  tbe  defoise  first  mentioned. 

I  do  not  think  that  tbe  second  of  the  sug- 
gested defenses  is  of  any  greater  eflScacy.  I 
cannot  see  how  thia  defendant  haa  shown 
any  right  to  rescind  this  contract  The 
Court  of  Errors  in  its  decision  (57  N.  J.  Bq. 
645,  655,  42  Ati.  755,  758),  \n  passing  upon 
this  identical  contract  said  "that  it  was 
fairly  procured  is  not  denied  by  this  defend- 
ant either  in  his  answer  or  In  his  prootii.  It 
was  drawn  at  his  own  request  by  bis  con- 
fidential lawyer  and  adviser,  who  was  then 
and  has  ever  since  remained  not  only  in  the 
Court  of  Chancery,  but  also  In  this  court 
bis  chosen  counsel.  Nor  has  thla  defendant 
claimed  that  this  paper  waa  procured  through 
any  fraud,  accident  or  duress.  *  *  * "  In 
my  view  he  Is  absolutely  debarred  from  set- 
ting up  any  grounds  for  reaclsaion,  unless 
they  be  such  as  have  arisen  since  the  adju- 
dication just  referred  to.  With  respect  to 
such  grounds,  the  only   ones  suggested  by 
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him  are  the  divorce  salt,  and  the  fact  that 
the  effect  thereof  was  to  change  the  estate 
from  one  by  the  entirety  to  one  held  in  com- 
mon. I  fall  to  see  how  this  In  any  way 
glyes  him  a  right  to  rescind.  As  I  have  just 
concluded,  the  divorce  suit  did  not  have 
the  effect  of  ending  this  agreement,  and  tills 
Is  the  only  subsequent  event  urged  by  him 
In  his  notice,  and  is  not,  as  I  have  just  held, 
^ectlve. 

The  third  defense  urged  Is  with  respect 
to  the  partition  suit  and  its  effect  In  that 
suit,  as  will  appear  from  an  Inspection  of 
the  opinion  of  the  Vice  Chancellor  In  de- 
ciding the  same  (67  N.  3.  Eq.  186,  66  Atl. 
722  [Pitney,  V.  O.;  1904]).  It  was  determined 
that  the  contract  of  January  81,  1804,  did 
not  give  Mrs.  Buttlar  any  Hen,  legal  or 
equitable,  upon  the  Interest  of  Mr.  Bnttlar 
In  the  property  In  question  for  the  monthly 
payment  provided  for  therein.  That  which 
that  agreement  did  give  to  the  husband  was 
the  one-half  of  the  rents  and  profits  of  the 
land  to  which  the  wife  had  a  right.  The 
coart  said,  speaking  of  the  right  of  the  wife 
thus  vested  in  the  husband  by  her:  "That 
right  the  complainant  [Mr.  Buttlar]  has  de- 
liberately renounced  both  in  the  written  re- 
scission, to  which  reference  is  above  made, 
and  also  in  filing  his  bill  for  partition.  I 
am  not  aware  of  any  authority  for  the  prop- 
osition that  a  tenant  in  common  of  an  equal 
undivided  share  in  lands  who  also  holds  an 
Incumbrance  on  the  other  share  cannot  prose- 
cute a  suit  for  partition  where  he  waives 
his  lien  upon  the  other  share.  I  can  find 
nothing  In  the  agreement  of  January  81, 
1884,  which  gives  the  defendant  [Mrs.  But- 
tlar] any  lien  iqwn  the  complahiant's  [Mr. 
Buttlar's]  share  for  the  monthly  payment 
provided  thereunder.  I  think  that  the  exist- 
ence of  the  agreement,  even  if  the  complain- 
ant [Mr.  Buttlar]  has  by  It  a  continuing  lien 
upon  defendant's  [Mrs.  Buttlar's]  share  to 
secure  his  liability  thereunder,  furnishes  no 
defense  to  his  suit  for  partition.  He  prays 
no  relief  against  it  nor  does  he  pray  in  the 
alternate  that  if  it  be  held  binding  upon 
him  that  he  Is  entitled  to  a  lien  upon  the 
defendant's  [Mrs.  Buttlar's]  share  to  protect 
himself  against  It"  This  defense,  therefore, 
amounts  to  this:  That  the  husband  havhig 
received  from  the  wife  the  right  to  all  of  the 
Income  and  profits  of  the  property  during  his 
life,  and  having  deliberately  and  of  his  own 
volition  given  up  that  right,  has  thereby  re- 
leased himself  of  liability  under  the  agree- 
ment of  January  81,  1894.  Speaking  gener- 
ally, It  may  be  said  that  one  cannot  volun- 
tarily waive  or  neglect  to  protect  himself 
with  respect  to  his  rights  and  base  upon  such 
waiver  or  neglect  a  right  in  himself  to  de- 
fend against  an  existing  liability.  It  is  no 
fault  of  Mrs.  Buttlar  that  her  husband  has 
not  to-day  the  right  to  collect  the  rents  and 
profits,  or  to  have  a  Hen  upon  the  entire  pro- 
ceeds of  sale  of  the  property  for  his  protec- 
Uon.    In  the  partition  suit  she  vigorously  de- 


fended against  the  right  of  partltloii.  In- 
sisting that  the  property  should  remain  as 
it  was,  in  his  possession,  so  far  as  enjoying 
the  Income  thereof  was  concerned.  As  is 
clearly  pointed  out  in  the  oplnl<m  Just  re- 
ferred to,  he  could  have  obtained  protection 
of  his  rights  had  he  sought  It  He  not  only 
did  not  seek  it,  but  voluntarily  waived  it 
I  cannot  find  any  principle  in  aid  of  one 
thus  circumstanced. 

As  was  said  by  the  Court  of  Appeals  of 
New  York  in  the  case  of  Oalnsha  v.  Oainsha, 
previoualy  cited,  speaking  with  respect  to 
such  a  contract:  "After  its  making  it  was 
not  in  the  power  of  either  party,  acting  alone 
and  against  the  will  of  the  other,  to  do  any 
act  which  would  destroy  or  affect  that  con- 
tract" Whether  this  statement  of  the  law 
Is  too  broad  or  not  it  certainly  applies,  in 
my  judgment,  to  the  acts  herein  set  up  by 
the  defendant  as  defenses  against  the  en- 
forcement of  this  contract  Such  contracts 
as  these,  the  authorities  show,  will  be  car- 
ried out  by  a  decree  for  the  payment  of  the 
money  provided  therein  in  cases  In  which 
there  is  no  monetary  or  other  valuable  con- 
sideration of  a  tangible  nature  passing  be- 
tween the  parties.  If,  in  the  case  at  bar, 
the  defendant  urges  that  it  is  apparent  that 
this  contract  had  other  consideration  than 
the  marital  relation  subsisting  betweoi  the 
parties  at  the  time  and  his  obligation  to  sup- 
port her,  it  may  be  for  the  purpose  of  the 
argument  conceded,  and  the  answer  is  al- 
ready given,  namely,  that  such  considera- 
tion as  is  not  attributable  to  the  relationship 
then  subsisting  between  the  parties  Is  still 
his,  so  far  as  any  act  of  the  other  spouse  la 
concerned,  and,  if  it  is  not  his,  it  Is  because 
of  his  voluntary  waiver  thereof.  The  con- 
clusion which  I  reach,  therefore,  is  that  the 
defendant  has  not  made  out  any  one  of  the 
defenses  urged. 

From  the  time  of  the  divorce,  March  24, 
1902,  to  the  date  of  the  sale  in  partition, 
the  defendant  was  under  obligation  to  pay 
to  the  complainant  the  sum  of  $76  a  month, 
from  which,  however,  there  must  be  deduct- 
ed certain  sums  of  money  which  have  been 
paid  to  her  by  him  under  circumstances 
which  need  not  be  detailed,  since  they  do  not 
affect  the  Issue.  As  a  result  of  the  sale  in 
partition  the  complainant,  as  heretofore  stat- 
ed, received  the  one-half  of  the  net  proceeds 
of  sale,  amounting  to  $9,17&65.  The  net 
proceeds  just  alluded  to  wra%  arrived  at  by 
deducting  the  mortgages,  expenses,  costs,  etc, 
and  also  certain  mortgage  Interest  The 
defendant  was  under  obligation  to  pay  this 
mortgage  Interest  and  I  conclude  that  under 
the  agreement  she  is  entitled  to  the  repay- 
ment to  her  by  the  defendant  of  the  sum  thus 
Improperly  deducted  from  her  share.  This 
amounted  to  $132.8a 

There  remains  to  be  disposed  of  the  liabil- 
ity of  the  defradant  from  the  time  when,  as  a 
result  of  the  sale  in  partition,  the  net  proceeds 
of  the  sale  of  the  real  estate  were  eqnally  dl- 
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Tided  between  the  parties,  down  to  the  time  of 
the  filing  of  the  bill.  This  la  a  subject  which 
might  have  given  rise  to  much  dlfflcnlty  were 
it  not  for  the  position  which  the  complain- 
ant has  taken  respecting  the  same.  As  I 
have  prerlously  said,  the  anthoritles  are  clear 
that  the  divorce  decree  did  not  relieve  the 
hnsband  of  llabllltr  under  this  agreement, 
and  his  plea  that  he  Is  relieved  from  liabil- 
ity thereunder  because  he  no  longer  Is  In 
receipt  of  the  rents  and  profits  of  the  real 
estate  and  the  defendant  Is  In  possession  of 
her  (me-half  of  the  net  proceeds  of  the  sale 
of  the  real  estate  la  answered  by  the  fact 
that  It  Is  entirely  by  his  own  act  and  voU- 
tfon  that  such  Is  the  case.  I  think  it  a  very 
grare  question  whether  he  could  escape  lia- 
bility to  the  full  extent  of  his  contract  under 
the  circumstances  of  this  case.  So  far  as  the 
complainant  is  concerned,  she  has  done  noth- 
ing to  deprive  him  of  every  right  which  he 
had  or  could  possibly  claim  to  have  under 
the  agreement.  Any  right  which  he  once 
had  thereunder,  and  which  he  has  not  now, 
so  far  as  the  real  estate  Is  concerned,  be  has 
voluntarily  waived  or  relinquished.  It  is 
very  questionable  whether  a  defendant  who 
has  thus  himself  given  away  his  rights  or 
waived  them  is  in  any  position  to  ask  a  court 
of  equity  to  extend  protection  to  him  when 
the  existing  liability  is  sought  to  be  enforced 
against  him.  If  any  such  right  is  accorded 
this  defendant.  Its  utmost  extent  would  be 
that  the  contract  would  not  be  enforced  In 
such  a  way  as  to  leave  him  in  a  worse  posi- 
tion than  he  would  have  been  in  if-  he  had 
retained  a  Hen  upon  the  share  of  the  proceeds 
of  the  sale  which  belonged  to  Mrs.  Buttlar. 
If  her  share  of  the  proceeds  of  the  sale  of 
the  real  estate  were  impounded  and  put  out 
at  interest,  and  he  received  the  Interest  there- 
trom,  he  would  be  getting  all  to  which  he 
could  possibly  be  entitled,  and  the  complain- 
ant would  then  be  entitled  to  a  decree  for 
the  $75  a  month  as  provided  in  the  agree- 
ment. Tlie  complainant  concedes  to  the  de- 
fendant even  more  than  this.  I  say  "con- 
cedes," because  I  am  not  deciding,  that  he 
has  the  right,  and  have  suggested  as  above 
that  it  Is  very  questionable  whether  he  has, 
but  I  do  not  stop  to  consider  or  decide  this 
because  this  is  all  that  the  complainant  asks 
for,  and  is  certainly  all  to  which  the  defend- 
ant Is  entitled.  In  the  original  and  in  the 
answering  brief  of  the  complainant  it  is 
said  that  the  position  which  she  takes  is  that 
"the  complainant  should  be  allowed  the 
$75  a  month,  less  the  legal  rate  of  Interest 
on  her  share  of  tlie  proceeds  in  the  equity 
of  redemption."  To  the  extent  that  the  legal 
rate  of  Interest  would  exceed  the  actual  rate 
of  Interest  which  the  Investment  of  this  sum 
of  money  would  realize,  tliis  is  gratuitously 
favorable  to  the  defendant 

The  decree,  therefore,  with  respect  to  the 
period  between  the  date  of  the  receipt  by  the 
complainant  of  her  share  of  the  proceeds  of 


sale  and  the  filing  of  the  bill,  will  be  that 
the  defendant  is  liable  for  $75  a  month  less 
the  legal  rate  of  interest  on  the  amount  re- 
ceived by  her  as  her  share  of  tlie  proceeds 
of  the  sale. 

The  cross-bill  of  the  defendant  must  be  dis- 
missed, with  costs. 

I  will  advise  a  decree  in  accordance  with 
these  conclusions. 


McCARTBR,  Atty.  Gen.,  v.  HUDSON  COUN- 
TY WATEB  CO. 

(Ooart  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  19,   1900.) 

1.  Watebs  awd  Wateb  Courses— Divebbion 

— STAT0TOBY      PBOVISION— CONSTITXrTIONAL- 

mr. 

The  act  of  May  11,  1905  (P.  L.  1905,  p. 
461),  whereby  it  is  made  unlawful  for  any  per- 
sons or  corporation  to  transport  through  pipes, 
conduits,  etc.,  the  waters  of  any  fresh-water 
lake,  pond  or  strecun  of  this  state  into  any  other 
state,  is  constitutional. 

2.  CONSTITUTIONAI,     LaW     —     PEBSONAL     AND 

Civil  Rights — Acquibing  Pbopebtt. 

The  first  section  of  the  bill  of  rights  con- 
tained in  our  Constitution,  which  declares  tiiat 
all  men  have  certain  unalienable  rights,  among 
which  are  those  of  acquiring,  possessing,  and 
protecting  projjerty,  etc.,  does  not  guaranty  to 
any  man  the  right  of  acquiring  property  in 
anything  that  is  not  the  subject  of  private 
property  by  law,  nor  the  right  of  disposing  of 
property  tliat  has  not  been  duly  acquired  under 
the  law  of  the  land. 

3.  Saue  —  Pbivileoes  and  Immunities  — 

CiTIZKNB   OF   SevEBAI.   STATES. 

The  federal  Constitution,  art.  4,  (  2,  in 
declaring  that  "the  citizens  of  each  state  shall 
be  entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  states,"  does  not  guaranty 
to  citizens  of  the  state  of  New  York,  while 
resident  there,  all  the  privileges  that  they  would 
enjoy  if  resident  in  New  Jersey. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,   §  625.] 

4.  Waters  and  Wateb  Courses  —  Wateb 
Companies  ^  Powers  —  Construction  of 
Chabteb — Statutory   Provisions. 

A  charter  acquired  under  our  general  cor- 
poration act  of  1875  (Rev.  St.  1875,  p.  1).  and 
Its  supplements  (Rev.  1877.  p.  179.  {  1282; 
Gen.  St  p.  907;  P.  L.  1870,  p.  103)  for  the 
purpose  of  damming  rivers  and  streams,  and 
storing,  transporting,  and  selling  water,  can- 
not be  deemed  to  authorize  the  depletion  of  our 
streams  for  the  purixjse  of  conveying  water  be- 
yond  the   borders   of  this  state. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  W^aters  and  Water  Courses,  §  287.] 

5.  Same. 

The  act  of  May  11,  1905  (P.  L.  1905,  p. 
461)  amounts  to  a  repealer  of  the  power  of 
any  company  organized  under  the  corijoration 
act  of  1875  and  its  supplements  to  transport 
water  out  of  the  state,  even  if  such  power  be 
assumed  to  have  been  acquired  under  the  latter 
acts. 

6.  Same. 

The  general  corporation  act  of  1896  (P.  Ii. 
1896,  p.  277.  §  6;  P.  L.  1899,  p.  473)  does  not 
authorize  the  incorporation  of  companies  for 
the  purpose  of  diverting  water  from  streams 
and  storing  and  selling  the  water  thus  diverted. 
fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  8  287.] 
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T.  Sauk— CowfOH  Law— Rxpabiak  Riohts— 

DiVEBSION  ARD  ReSTOBATIOR  OF  WATBB. 

The  common  law  recognizes  no  right  in  the 
riparian  owner,  as  such,  to  divert  water  from 
the  stream  in  order  to  inake  men^andise  of  it. 
(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  48,  Waters  and  Water  Courses,  SS  72,  S3, 
86.1 

8.  Sams— Statdtobt  Pbovibiorb. 

This  state  has  not,  by  statute,  changed  the 
rule  of  the  common  law  so  as  to  make  the  wa- 
ter of  onr  lakes  and  streams  the  subject-mat- 
ter of  commerce  in  the  ordinary  sense,  nor  has 
it  authorized  water  diversion  for  oUier  than 
riparian  uses,  saving  for  a  limited  class  of 
purposes  beneficial  to  the  people  of  this  state. 
[Ed.  Note.— For  cases  in  i>oint,  see  Cent.  Dig. 
vol.  48.  Waters  and  Water  Courses,  H  72,  27.] 

0.  Sau. 

The  legislative  polic?  of  this  state  has  been, 
and  is,  to  preserve  and  administer  our  water 
ritrbts  for  the  benefit  of  our  own  people,  to 
whom,  by  right  of  proximity  and  sovereignty, 
they  naturally  belong. 

10.  Saiol 

The  state  of  New  York,  or  the  people 
thereof,  have  no  inherent  right  to  wiAdraw  a 
supply  of  water  from  the  territoiy  of  New 
Jersey  by  artificial  means. 

IL  Saioe. 

The  control  of  fresh  water  runniog  In  the 
natural  streams,  and  in  lakes  and  ponds  that 
have  outlet  in  such  streams,  subject  to  the 
interests  of  riparian  owners  therein,  resides 
In  the  state  in  its  sovereign  capacity  as  repre- 
sentative of,  and  for  the  benefit  of,  the  people 
in  comm(Hi,  and  the  Legislature  may  prohibit 
the  abstraction  of  such  water,  saving  for  ripa- 
rian uses  and  for  purposes  authorized  by  legis- 
lative grants. 

12.  OOMMZBCK— POWKB  TO  RK0T7I.ATB— WATEKS 
AND    WaTEB    COUHSES. 

The  act  of  May  11,  1906  (P.  L.  1905,  p. 
461),  which  forbids  the  abstraction  of  such  wa- 
ter for  transportation  beyond  the  bounds  of 
the  state,  is  not  in  violation  of  the  interstate 
commerce  clause  of  the  federal  Constitution,  be- 
cause water  abstracted  contrary  to  the  statu- 
tory prohibition  cannot  legitimately  enter  Into 
interstate  commerce. 

13.  Navioablx  Watebb— Rights  of  Pubuo 
— ownebbhip. 

The  state  of  New  Jersey,  as  owner  of 'the 
bed  of  the  Passaic  river  where  flowed  by  the 
tide,  has  a  proprietary  right  to  the  continued 
flow  of  the  stream  which  is  paramonnt  to  the 
rights  of  upper  riparian  owners  to  withdraw 
water  for  purposes  other  than  those  incident 
to  riparian  ownership. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Navigable  Waters,  {  2«.] 

(Syllabus  by  the  Court.) 

Appeal  from  Court  of  Chancery. 

Action  by  Robert  H.  McCarter  against  the 
Hudson  County  Water  Company.  From  a 
decree  In  favor  of  the  Informant  (61  Atl. 
710),  defendant  appeals.    Affirmed. 

Richard  V.  Llndabury  and  a>lllns  &  (Tor- 
bin,  for  appellant  Robert  H.  McCarter, 
At^.  Gen.,  for  respondent 


PITNEY,  J.  The  decree  that  is  here  under 
review  awards  an  Injunction  to  restrain  the 
Hudson  County  Water  Ciompany  from  carry- 
ing or  transporting  any  of  the  waters  of  the 
Passaic  river  Into  Staten  Island,  In  the  state 
of  New  York,  or  elsewhere  out  of  the  state 


of  New  Jersey.    The  cause  was  Instituted  In 
the  court  below  by  the  filing  of  an  informa- 
tlon  to  which  the  defendant  (now  appellant) 
made  answer,  and  was  heard  before  the  Tice 
chancellor  \ipoa  these  pleadings  and  upon  tiie 
proofs  and  admlsstons  of  the  parties  con- 
cerning certain  matters  that  did  not  clearly 
aroear  from  the  pleadings.    It  appears  that 
the  Elast  Jersey  Water  Company,  a  corpo- 
ration of  this  state,  organized  under  the  gen- 
eral corporation  act  of  (187S  and  Its  supple- 
ments and  amendments  {Qea.  St  p.  907),  bar 
established  extensive  woAs  at  Little  Falls 
upon  the  Passaic  river,  a  short  distance  above 
the   city    of    Paterson,    and   diverts   crater 
therefrom  dally  to  the  amount  of  80,000,000 
gallons  or  more  for  the  supply  of  certain 
municipal  corporations  and  other  consumers, 
and  Is  engaged  in  the  sale  of  water  from  the 
rlvw  to  water  companies  and  to  municipal 
corporations.    A  aystem  of  water  mains  has 
been  constructed,  owned  In  part  by  the  East 
Jersey  Water  Company,  In  part  by  another 
corporation  of  this  state  known  as  the  "New 
York  &  New  Jersey  Water  Company,"  and 
In  part  by  the  present  appellant  extending 
from  tbe  intake  at  Little  Falls  to  and  Into 
the  city  of  Bayonne  In  Hudson  county,  wbldi 
dty  lies  upon  the  borders  of  the  tidal  waters 
of  the  KUI-von-kull,  opposite  to  Staten  Island. 
And  that  the  Hudson  Ck>unty  Water  Company 
has  entered  into  certain  contracts  In   pur- 
suance of  which  It  purposes  to  sui^ly  certain 
municipal  corporations  and  other  consumen 
upon  Staten  Island  from  the  waters  of  the 
Passaic  river,  employing  for  this  purpose  Cfx- 
tensions  of  its  water  mains  that  are  to  be 
constructed  beneath  tbe  waters  of  the  KIII- 
von-kull.    The  Information  of  the  Attorney 
General  purports  to  be  exhibited  "on  behalf 
of  tbe  state,  and  at  and  by  the  relation  of 
Henry   B.   Kummel,  state  geologist"     Tbe 
status  of  tbe  state  geologist  as  relator  arises 
solely  from  a  recent  act  of  the  Legislature 
(P.  L.  1906,  p.  461),  the  constitutionality  of 
which  is  the  principal  question  In  dispute. 
It  Is  insisted  by  the  appellant  that  If  the  act 
be  unconstitutional,  there  is  no  other  basis 
upon  which  the  information  can  !>  t  sustained. 
Tbe  learned  vice  chancellor,  howitver,  dealt 
with  all  tbe  grounds  upon  which  tbe  prayer 
for  Injtmctlon  was  rested,  and  we  think  the 
averments  of  the  pleading  are  broad  enough 
to  warrant  this  course.    Not  only  does  tbe 
Information  purport  to  be  exhibited  on  be- 
half of  the  state,  as  well  as  at  the  relation 
of  tbe  state  geologist  but  Its  arermeatB  In- 
clude mention  of  many  matters  that  would 
have  been  unnecessary  had  tbe  statute  alone 
been  Invoked,  and  tbe  prayer  la  "that  the 
Hudson  County  Water  Company,  pursuant 
to  tbe  provisions  of  the  act  oitltled,  eta,  ap- 
proved May  11,  1906,  and  otherwise,  may  be 
enjoined  from  carrying  or  transporting  any 
of  tbe  waters  of  the  Passaic  river  into  Statm 
Island  or  elsewhere  out  of  the  state  of  New 
Jersey,"  with  a  further  prayer  for  general 
relief. 
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Hm  act  In  qnestloQ  (P.  L.  1906,  p.  461) 
reads  as  foUowB: 

"An  act  to  preserve  and  maintain  the  lakes, 
ponds,  brooks,  creeks,  rivers  and  streams  of 
this  state,  and  to  prevent  the  waters  thereof 
from  being  carried  by  pipes,  conduits,  ditches 
or  canals  Into  other  states,  for  use  therein, 
and  to  anthorize  the  Court  of  Chancery  to 
assist  In  the  observance  of  this  act 

"Whereas,  the  available  waters  of  the 
fresh-water  lakes,  ponds,  brooks,  creeks,  riv- 
ers and  streams  of  this  state  do  not  Increase 
with  the  growth  of  population,  and  unless 
tbe  same  are  carefully  preserved,  will  be- 
come Inadequate  to  perform  the  functions 
they  were  by  nature  designed  to  do,  which 
functions  are  essential  to  the  health  and 
prosperity  of  all  the  citizens  of  this  state; 
therefore, 

"Be  it  enacted  by  the  Senate  and  General 
Assembly  of  the  state  of  New  Jersey: 

"1.  It  shall  be  nnJawful  for  any  person  or 
corporation  to  transport  or  carry,  through 
pipes,  conduits,  ditches  or  canals,  the  waters 
of  any  fresh-water  lake,  pond,  brook,  creek, 
river  or  stream  of  this  state  into  any  other 
state,  for  use  therein. 

"2.  It  shall  be  the  duly  of  tbe  state  geolo- 
gist to  keep  a  general  oversight  over  the 
fresh-water  lakes,  ponds,  brooks,  creeks,  riv- 
ers and  streams  of  this  state,  and  to  see  that 
the  same  are  preserved  for  the  use  and  bene- 
fit of  the  citizens  and  Inhabitants  of  this 
state,  and  to  prevent  tbe  waters  thereof 
from  being  carried  or  transported  by  pipes, 
conduits,  ditches  or  canals  Into  other  states 
for  use  therein;  upon  its  being  brought  to 
his  knowledge  that  It  Is  the  intention  of  any 
person  or  corporation  to  so  carry  or  transport 
Into  any  other  state  for  use  therein,  the  wa- 
ters of  any  such  fresh-water  pond,  lake, 
brook,  cre^,  river  or  stream  of  this  state, 
ft  shall  be  his  duty,  through  the  Attorney 
General,  to  apply  to  the  Court  of  Chancery 
for  Injunction  to  restrain  thp  same,  and  the 
Court  of  Chancery  is  hereby  authorized  and 
empowered  to  entertain  jurisdiction  of  a  suit 
in  equity  to  preserve  tbe  waters  aforesaid 
for  the  use  and  benefit  of  the  citizens  and  In- 
habitants of  this  state,  and  to  prevent  their 
being,  by  pipes,  conduits,  ditches,  or  canals, 
carried  or  transported  to  other  states  for  use 
therein;  and  to  that  end  to  issue  such  re- 
straining order  or  injunction,  both  prelim- 
hiary  and  final,  as  may  be  necessary,  and  to 
enforce  tbe  same  in  tbe  same  manner  It  is 
empowered  to  enforce  other  Injunctions  or 
orders. 
"3.  This  act  shall  take  effect  Immediately. 
"Approved  May  11,  1905." 
In  tbe  printed  brief  for  the  appellant  a 
point  was  raised  which,  although  abandoned 
upon  the  oral  argument,  deserves  mention. 
It  is  rested  upon  the  alleged  fact  that  tbe  wa- 
ter In  question  is  not  diverted  from  tbe  Pas- 
saic river  by  the  defendant,  nor  even  by  the 
New  York  &  New  Jersey  Water  Company ;  it 
being  insisted,  first,  that  the  latter  two  com- 


panies are  necessary  parties  defendant ;  and 
secondly,  that,  since  the  East  Jersey  Company 
Is  permitted  to  divert  tbe  water  for  purposes 
of  sale,  the  water  diverted  becomes  an  arti- 
cle of  commerce,  traffic  In  which,  between  the 
state  of  New  Jersey  and  the  state  of  New 
York,  cannot  be  constitutionally  prohibited  by 
this  state.  The  question  of  interstate  com- 
merce will  be  dealt  with  hereafter.  With  re- 
spect to  the  first  suggestion  we  do  not  con- 
sider the  £iast  Jersey  Water  Company  and 
the  New  York  &  New  Jersey  Water  Company, 
or  either  ot  them,  necessary  parties  to  this 
proceeding,  whose  object  Is  to  restrain  the 
transportation  of  fresh  water  from  the  Pas- 
saic'  river  by  means  of  pipes  and  conduits  to 
any  point  or  points  outside  of  the  state.  The 
actual  situation  disclosed  is  this:  that  an 
intake  exists  at  Little  Falls,  at  which  certain 
water  mains  are  filled,  and  these  mains  ex- 
tend continuously  from  that  point  to  some 
point  or  iiolnta  In  the  city  of  Bayonne  at  or 
near  the  state  line.  At  their  terminus  in. 
Bayonne  tbe  pipes  are  under  the  control  of 
the  present  appellant,  which  may  either  open 
them  or  keep  them  closed,  at  its  option,  unless 
restrained  by  injunction.  It  purposes  to  con- 
tinue these  mains  to  and  into  Staten  Island, 
and  to  use  them  there  for  furnishing  water 
to  divers  large  consumers.  If  this  be  per- 
mitted, the  water  that  Is  thus  dealt  out  by  tbe 
appellant  to  consumers  In  Staten  Island  will 
flow  In  a  continuous  stream  from  tbe  Passaic 
river  at  tbe  Little  Falls  Intake,  and  while, 
for  a  part  of  the  intervening  distance,  this 
water  will  be  Indistlnguisbably  commingled 
with  waters  that  are  destined  for  distribu- 
tion to  other  consumers  along  tbe  line  of 
tbe  mains,  it  is  manifest  that,  if  the  de- 
fendant does  not  desist  from  constructing  or 
using  Its  main  to  Staten  Island,  the  outflow 
from  the  river  at  Little  Falls  will  be  dimin- 
ished by  the  precise  quantity  that  otherwise 
would  go  to  Staten  Island.  In  effect,  the  wa- 
ter that  defendant  proposes  to  supply  to  Sta- 
ten Island  would  be  diverted  from  tbe  Pas- 
saic river  by  defendant ;  without  its  interven- 
tion this  water  would  continue  to  flow  In  the 
river.  No  injunction  nor  any  other  relief  Is 
needed  against  the  two  companies  who  are 
owners,  respectively,  of  the  Intake  and  of  the 
mains  above  Bayonne,  and  therefore  these 
companies  are  not  necessary  parties  to  the 
present  proceeding. 

Coming,  therefore,  to  the  merits,  It  is  im- 
portant to  keep  It  clearly  In  mind  that,  If  the 
defendant  carries  out  the  project  that  it  has 
in  contemplation,  a  considerable  part  of  the 
fresh  and  potable  waters  of  the  river  Passaic 
will  be  diverted  out  of  the  river  at  Little 
Falls,  and  conducted  thence  in  a  continuous 
artlflcial  channel  or  channels  to  some  point 
outside  of  the  state  of  New  Jersey,  and  will 
there  be  permitted  (subject  to  defendant's 
control)  to  escape  and  flow  forth,  to  the  brae- 
flt  of  citizens  of  tbe  state  of  New  York,  and 
to  the  Incidental  profit  of  tbe  defendant  The 
questions  are  whether  such  an  artlflcial  and 
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extraterritorial  outlet  can  be  prevented  by  tbe 
people  of  tbe  state  of  New  Jersey,  with  or 
without  an  act  of  the  Legislature ;  and,  If  an 
act  be  needed  for  the  purpose,  whether  the 
act  of  1906  Is  a  constitutional  piece  of  legls- 
latlon. 

It  must,  we  think,  be  sufficiently  obvious 
that  the  government  established  in  tills  state 
by  and  for  the  people  thereof  has  complete 
dominion  (subject  only  to  bonstltutlonal  limi- 
tations) over  all  things  within  the  borders  of 
the  state,  including  all  lands  and  waters,  and 
the  mode  of  acquiring  and  disposing  of  rights 
of  property  therein.  The  fresh-water  lakes, 
ponds,  brooks,  and  rivers,  and  the  waters 
flowing  therein,  constitute  an  important  part 
of  the  natural  advantages  of  this  territory, 
tqton  the  faith  of  which  Its  population  has 
multiplied  in  numbers  and  increased  in  ma- 
terial and  moral  welfare.  The  regulation  of 
the  use  and  disposal  of  such  waters,  there- 
fore. If  it  be  within  the  powers  of  the  state, 
is  among  the  meet  important  objects  of  gov- 
ernment The  act  of  legislation  above  quoted 
has  for  its  avowed  object  the  preservation 
of  our  fresh-water  lakes,  ponds,  rivers  and 
streams,  for  the  use  and  benefit  of  the  citizens 
and  inhabitants  of  this  state.  Aside  from  the 
immediate  Importance  of  the  diversion  in  a 
given  case,  the  act  aims  to  prevent  at  the  out- 
set any  extraterritorial  diversion  that,  if  per- 
mitted, might  give  rise  to  a  claim  of  vested 
rights. 

It  is  insisted  the  act  in  question  is  uncon- 
stitutional: First,  aa  contravening  the  first 
section  of  the  Bill  of  Rights  contained  in  our 
state  Constitution,  which  declares  that  all  men 
have  certain  natural  and  unalienable  rights, 
among  which  are  those  of  acquiring,  possess- 
ing, and  protecting  property,  etc.  In  our  view, 
however,  this  clause  does  not  guaranty  to  any 
man  the  right  of  acquiring  property  in  any- 
thing that  is  not  the  subject  of  private  prop- 
erty by  law,  nor  the  right  of  disposing  of 
property  that  has  not  been  duly  aoquired  un- 
der the  law  of  the  land.  It  is  argued  that, 
while  the  act  does  not  prohibit  the  owner  of 
water  from  selling  It  to  another  person  or 
corporation  within  this  state,  it  absolutely 
prohibits  him  from  selling  it  to  any  person  or 
corporation  without  the  state,  to  be  used  with- 
out the  state.  The  answer  is  that  the  act, 
properly  construed  in  subordination  to  the 
Constitution,  does  not  prohibit  the  owner  of 
water  from  selling  it  where  he  will ;  what  it 
prohibits  is  the  acquisition  of  ownership  In 
flowing  waters  for  the  purpose  of  transport- 
ing them  out  of  the  state.  Secondly,  it  Is  ob- 
jected that  the  act  contravenes  the  fourteoith 
amendment  of  the  Constitution  of  the  United 
States,  which  declares  that  no  state  shall  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law.  To  this  the  like 
answer  may  be  made.  Thirdly,  the  appellant 
cites  article  4,  t  2,  of  the  federal  Constitution, 
that,  "The  citizens  of  each  state  shall  be  en- 
titled to  all  privileges  and  immunities  of  dtl- 
tXBM  in  the  several  states."    It  may  be  a  suffi- 


cient answer  to  this  to  say  that  the  appellant 
is  a  citizen  ut  this  state,  and  cannot  be  beard 
to  plead  the  privilege  of  a  dtlzen  of  any  oth- 
er state.  But,  besides,  it  is  clear  that  the 
statute  does  not  discriminate  between  citlzois 
of  different  states ;  its  iffohlbition  Is  aimed  at 
all  persons,  whether  citizens  of  this  state  or 
of  any  other  state,  who  may  presume  to  do 
the  prohibition  act.  Certainly  it  is  not  with- 
in the  Intendment  of  the  constitutional  clause 
that  citizens  of  the  state  of  New  ^STork,  while 
resident  there,  shall  have  all  the  privileges 
that  they  would  enjoy  if  resident  within  our 
borders.  Fourthly,  the  principal  oonstita- 
tional  argument  is  rested  upon  that  danse  of 
the  federal  Constitution  (article  1,  (  8)  which 
empowers  Congress  to  regulate  commerce 
among  the  several  states.  If  the  water  whose 
transportation  is  prohibited,  including  the  wa- 
ter of  the  Passaic  river,  of  which  the  appel- 
lant seeks  to  make  merchandise  beyond  our 
territorial  borders,  is  the  proper  subject  of  In- 
terstate commerce,  the  state,  of  course,  can- 
not interfere  with  the  proposed  traffic.  Such 
right  as  the  appellant  claims  to  withdraw  the 
water  from  the  Passaic  river  and  make  mer- 
chandise of  It  is  derived  by  grant  from  the 
East  Jersey  Water  Company.  Whatever 
rights  this  company  may  have  as  against  the 
state  must  rest  either  upon  its  chartered  pow- 
ers, upon  its  status  as  a  riparian  owner  upon 
the  Passaic  river,  or  upon  both  (tf  these  com- 
bined. 

The  charter  of  the  East  Jersey  Company 
has  not  been  introduced  in  evidence.  It  ap- 
pears to  have  been  admitted  upon  the  hear- 
ing below  tliat,  in  fact,  the  company  was 
Incorporated  under  "An  act  concemlog  cor- 
porations," approved  April  7,  1875,  and  its 
supplements  and  amendments  (Oen.  St.  p. 
907,  etc.).  Respecting  the  date  of  Its  incor- 
poration, the  record  is  silent,  but  we  must 
infer  that  it  was  prior  to  July  12,  1895,  for 
a  cootract  is  in  evidence  made  by  the  East 
Jersey  Company  on  that  day.  Concerning 
the  powers  of  the  company  we  know  nothing 
exc^t  that  in  fact  it  is  engaged  in  the  sale 
of  water  from  the  Passaic  river  to  munici- 
pal corporations,  and  to  water  companies  en- 
gaged In  the  supply  of  water  to  municipal  cor- 
porations and  other  consumers  within  the 
state  of  New  Jersey.  We  assume,  therefore^ 
that  it  possesses  the  amplest  corporate  pow- 
ers in  respect  of  the  diversion  and  sale  of 
water  that  could  be  acquired  by  any  com- 
pany organized  under  the  general  corpora- 
tion act  of  1875  and  its  supplements  and 
amendments  at  any  time  prior  to  July  12, 
1895.  Section  10  of  the  corporation  act  of 
1876,  as  originally  enacted  (Rev.  1877,  p.  179), 
made  it  lawful  for  any  three  or  more  per- 
sons to  organize  "a  company  to  carry  on 
any  kind  of  manufacturing,  mining,  chemical, 
trading  or  agricultural  business,  the  trans- 
portatl(Hi  of  goods,  merchandise  or  paasraa- 
gers  upon  land  or  water.  Inland  navigation, 
the  building  of  bouses,  vessels,  wharves  or 
docks,  or  other  mechanical  basinessk  the  rec- 
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lamatlon  and  Improvement  of  anbrnersed 
landa,  the  Improvement  and  sale  of  landa, 
the  making,  purchashig  and  selling  of  mantt- 
factnred  artldea,  and  alao  of  acquiring  and 
disposing  of  rights  to  make  and  nse  the  same, 
the  renting  of  Hhlldtngs  and  steam  or  other 
power  therewith,  the  catting  and  digging 
peat,  stone,  marl,  sand  or  other  like  sub- 
stance and  dealing  la  the  same,  manufactured 
or  unmanufactured,  or  any  wholesale  or  re- 
tail mercantile  business,  or  any  lawful  busi- 
ness or  purpose  whatever.  •  •  •  Provided 
that  nothing  herein  contained  shall  be  con- 
strued to  authorize  the  formation  of  any  rail- 
road company,  turnpike  company,  or  any  oth- 
er company  which  shall  need  to  possess  the 
right  of  taking  and  condenuilng  lands,  nor 
of  any  Insurance  company,  banking  company, 
savings  bank,  or  other  corporation  Intended 
to  derive  profit  from  the  loan  or  use  of  mon- 
ey." By  P.  li.  1878,  p.  103  (Rev.  1877,  p.  1282, 
pi.  4),  this  section  was  amended  by  Inserting 
among  the  authorized  objects  the  following: 
"The  damming  of  rlvors  and  streams,  in- 
cluding the  storage;  transportation  and  sale 
of  water,  and  water  power  and  privileges, 
with  the  right  to  take  rivulets,  raceways  and 
lands,  and  erect  and  maintain  dama,  teser- 
voiis,  raceways,  mills,  manufactoriea  and  oth- 
er erections,  and  lease,  mortgage,  sell  and 
convey  the  same  or  any  part  thereof;"  and 
the  proviso  was  amended  by  inserting  In  the 
clause  that  excluded  companies  which  shall 
need  to  possess  the  right  of  taking  and  con- 
demning lands,  the  words:  Except  for  the 
damming  of  rivers  and  streams  and  for  pur- 
poses pertaining  thereto,  as  hereinbefore  spec- 
lOed."  A  farther  proviso  was  added  as  fol- 
lows: "That  this  act  shall  not  apply  to  any 
river  or  stream  of  a  less  width  and  volume 
of  water  than  the  Delaware  river,  ordinarily, 
at  PhlUIpsburg  In  this  state,  below  its  Junc- 
tion with  the  Lehigh,  nor  to  any  river  or 
stream  below  the  head  of  tide  water  in  the 
same."  The  same  supplement  empowered 
companies  established  for  the  purpose  of  dam- 
ming rivers  and  streams  to  construct,  erect, 
and  maintain  dams  on  rivers  and  streams 
of  the  width  before  mentioned  not  exceeding 
10  feet  In  height  above  low  water,  and  to 
establish  raceways  and  other  works  for  the 
purpose  of  creating  and  using  the  water  or 
water  power  for  manufacturing  purposes, 
provided  the  water  so  diverted  should  be  re- 
turned again  to  the  rivers  and  streams  after 
being  used.  Powers  of  condemnation  were 
likewise  conferred;  whether  constitatlonally 
or  not  Is  of  no  present  consequence.  By  sup- 
plement of  March  8,  1880  (P..  I..  1880,  p.  92, 
Supp.  Rev.  1886,  p.  159,  pi.  48),  and  by  sup- 
plement of  February  29,  1888  (P.  I*  1888,  p. 
U2,  G«i.  St  p.  946,  pi.  189),  section  10  of  the 
corporation  act  of  1875  was  farther  amraided, 
but  not  BO  as  to  enlarge  the  power  of  erecting 
and  maintaining  dams,  etc.  Upon  the  whole, 
therefore,  we  may  assume  that  the  Bast 
Jersey  Water  Company  Is  endowed  with  cor- 
porate power  to  dam  rivers  and  streams,  and 


to  store,  transport;  and  sell  water,  subject 
to  the  limitations  contained  in  the  act  Just 
cited.  But  we  cannot  assume  (understanding 
the  fact  to  be  otherwise)  that  the  Passaic 
river  at  Little  Palls  is  of  a  width  and  volume 
as  great  as  those  of  the  Delaware  river  at 
Phillipsburg. 

It  appears,  by  admission  of  parties  made 
upon  the  hearing  below,  that  the  defendant 
and  appellant  was  Incorporated  under  and 
pursuant  to  "An  act  concerning  corporations'' 
(Revision  of  1896,  P.  L.  p.  277).  The  sixth 
section  of  this  act  enumerates  the  objects  for 
which  corporations  may  be  formed  ther»- 
under.  The  power  of  damming  streams  and 
storing  and  selling'  water  as  conferred  by  th« 
supplements  to  the  act  of  1876  are  eliminated 
from  the  act  of  1806,  and  in  a  proviso  to  sec- 
tion 6  it  Is  declared  that  nothing  in  this  act 
shall  authorize  the  formation  of  any  insur- 
ance, safe  deposit,  or  trust  company,  bank- 
ing  corporation,  savings  bank,  or  other  cor- 
poratlon  intended  to  derive  profit  from  the 
loan  and  use  of  money,  or  of  any  railroad 
company,  except  companies  formed  for  the 
purpose  of  constructing  and  operating  rail- 
roads in  other  states  and  territories  or  in 
foreign  companies,  or  any  turnpike  company 
or  other  company  which  shall  need  to  pos- 
sess the  right  to  take  and  condemn  lands. 
By  section  118  (P.  L.  1896,  pt  317)  the  cor- 
poration act  of  1876  and  all  acts  amendatory 
thereof  and  supplementary  thereto  are  re- 
pealed, with  a  saving  of  the  corporate  powers 
acquired  and  rights  vested  under  the  acts 
thus  repealed.  By  supplement  of  March  24, 
1899  (P.  L.  1899,  p.  473),  section  6  of  the 
corporation  act  of  1896  was  amended,  but 
without  including  any  authorization  for  the 
organization  of  companies  for  the  purpose 
of  diverting  water  from  streams  and  storing 
and  selling  the  water  thus  diverted.  Not- 
withstanding such  water  companies  are  not 
within  the  express  prohibition  of  the  proviso 
to  section  6  of  the  act  of  1896,  either  as  orig- 
inally enacted  or  as  amended  in  1899,  It 
seems  reasonably  clear  that  it  was  not  the 
legislative  intent  that  the  incorporation  of 
such  companies  was  to  be  permitted  under 
those  acts.  The  exclusion  of  the  express 
authorization  of  such  companies  that  resulted 
from  the  repealer  of  the  act  of  1875  and  its 
supplements,  and  the  express  exclusion.  In 
the  act  of  1896,  of  companies  needing  to  pos- 
sess the  right  to  condemn  lands  In  this  state, 
are  circumstances  that  point  in  this  direc- 
tion. The  ai>pellanf B  charter,  therefore,  con- 
fers no  power  to  divert  water  from  streams, 
and  to  sell  the  same;  beyond  the  mere  power 
to  engage  in  "any  lawful  business."  If  we 
were  to  assume,  however,  that  the  East  Jer- 
sey Water  Company,  by'  obtaining  a  charter 
under  the  general  corporation  act  of  1875  and 
Its  supplements  for  the  purpose  of  damming 
streams  and  of  storing  and  selling  water 
within  the  purview  of  the  amendments  of 
that  act,  acquired,  not  merely  the  corporat 
capacity  to  do  thoo^  things,  bnt  the  consen 
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of  the  state  that  they  might  be  done  to  the 
depletion  of  the  natural  flow  of  the  stream, 
BO  far  as  the  state,  either  In  its  sovereign 
d^adty  or  as  riparian  owner  of  the  lands 
covered  by  the  tidal  flow  of  the  stream  at  its 
ontlet,  had  the  power  to  grant  snch  consent, 
and  were  to  assume  that  the  consent  conld 
apply  to  the  Passaic  river  at  Little  Falls,  still 
it  seems  to  ns  that  such  consent  could  not, 
by  any  fair  intendment,  be  deemed  to  author- 
ize the  depletion  of  onr  streams  for  the  pnr- 
poee  of  conveying  water  beyond  the  borders 
of  this  state.  The  act  should  be  construed 
in  view  of  the  then  existing  clrcumstancea, 
usages  and  practices.  The  transportation  of 
water  from  this  state  to  tiny  other  state  was 
at  that  time  unknown,  save  as  it  might  be 
carried  in  bottles  or  other  closed  receptacles. 
It  cannot  be  deemed  that  the  Legislature  In- 
tended to  confer,  upon  any  persons  who  de- 
sired to  embaA  the  necessary  capital  for  the 
purpose,  the  privilege  of  establishing  an  inter- 
state aqueduct,  and,  although  the  act  author- 
izes the  storage  and  sale  of  water,  this,  by 
reasonable  hiterpretation,  must  be  held  to 
limit  the  distributlMi  of  water  by  pipes  and 
aqueducts  to  such  as  is  designed  for  the  sup- 
ply of  the  inhabitants  of  this  state.  But 
could  the  license  be  deemed  to  have  a  broader 
scope.  It  was,  nevertheless,  revocable  until 
acted  upon.  By  the  Constitution  of  the  state, 
as  amended  in  1876  (P.  L.  1875,  p.  72),  art. 
4,  I  7,  pi.  11,  corporate  powers  were  required 
to  be  conferred  by  general  laws,  subject  to 
repeal  or  alteration  at  the  will  of  the  Legis- 
lature. And  by  the  general  corporation  act 
of  1875  itself  (which  antedated  the  flnal  adoi>- 
tlon  of  the  constitutional  amendments)  it  is, 
In  section  6,  provided  (Bev.  1877,  p.  178;  Gen. 
St  p.  Oil)  that  the  charter  of  every  corpora- 
tion thereafter  granted  by  or  created  under 
any  act  of  the  Legislature  shall  be  subject 
to  alteration,  suspension,  and  repeal  In  the 
discretion  of  the  Legislature.  As  already 
pointed  ont,  the  repealer  of  the  general  cor- 
poration act  of  1876  that  was  embodied  In 
section  118  of  the  revised  corporation  act  of 
1896  (P.  L.  1896,  p.  317)  saved  ail  the  powers 
of  existing  corporations  and  preserved  their 
vested  rights.  There  is  nothing  to  indicate 
that  op  to  this  time  the  East  Jersey  Water 
Company  had  entered  Into  the  business  of 
transporting  water  outside  of  the  state  of 
New  Jersey.  Whether  so  or  not,  It  Is  clear 
that  the  act  of  1905  now  under  consideration 
by  Its  necessary  etFect  operated  at  least  as 
a  repealer  of  the  corporate  capacity  to  em- 
barlt  in  any  new  enterprise  of  that  kind, 
even  if  such  capacity  was  or  could  be  gained 
by  a  charter  under  the  general  act  Of  1875. 
And,  since  that  charter  was,  by  the  express 
terms  of  the  act,  repealable,  no  right  or  li- 
cense that  arises  solely  out  of  Its  terms,  and 
that  has  not  been  acted  upon,  can  be  deemed 
to  be  beyond  revocation  by  the  Legislature. 
Pearsall  v.  Oreat  Northern  Railway,  161  U. 
8.  649, 18  Sup.  Ot  705,  40  L.  Ed.  838;  Galves- 
ton,  etc.  Railway  v.  Texas,  170  U.  &  226, 


18  Sup.  Ct  603,  42  L.  Ed.  1017.  Upon  the 
whole,  therefore,  it  is  clear  that  the  alleged 
right  of  the  appellant  to  transport  waters  out- 
side of  the  state  cannot  be  rested  iq;>on  an; 
chartered  powers  derived  by  the  East  Jersey  . 
Water  Company  under  the  general  corpora-  j 
tlon  act  of  1875  and  Its  supplements. 

Is  the  case  for  the  appellant  bettered  bj 
the  circumstance  that  the  East  Jersey  Wata 
Company  is  a  riparian  owner  upon  the  Pas- 
saic river?  Since  that  company  owns  the  i 
Intake  at  Little  Falls,  we  may  assume  that 
it  is  a  riparian  owner.  But  it  Is  not  claim- 
ed, and  the  case  shows  no  ground  for  the 
claim,  that  as  such  owner  it  has  any  prop- 
erty right  in  the  flow  or  water  of  the  river 
other  than  such  as  pertains  to  any  other  ri-  j 
parlan  owner  similarly  circumstanced  else-  \ 
where  in  the  state.  If  we  assume  that  It  has 
acquired  the  rights  of  all  riparian  owners 
from  the  intake  to  the  tide,  still,  what  are 
the  nature  and  extent  of  those  rights?  In  . 
the  consideration  of  this  question,  as  it  bears 
upon  the  case  before  us.  It  is  imiwrtant  to 
ke^  In  mind  that  we  are  dealing  now  only 
with  water  as  it  stands  or  flows  In  lakes, 
ponds,  rivers,  or  other  streams  that  have 
a  natural  outlet  to  the  sea.  Snch  water  ' 
In  Its  natural  state  so  far  as  respects  pri- 
vate ownership  thereof,  is  not  personal  but 
real  property,  being  as  much  a  part  of  the 
land  itself  aa  the  soil  and  rockSL  In  this 
aspect  It  is  viewed  by  tbe  common  law, 
which  holds  that  he  who  owns  the  soil  owns  | 
all  above  It  and  all  beneath  It  But  In  ' 
view  of  the  transient  and  flowing  nature  of 
water,  the  landowner's  proper^  therein  is 
not  absolute  but  qualified.  In  a  sense  he 
owns  it  while  It  is  upon  his  land,  but  his 
ownership  Is  limited  to  a  usufructuary  in- 
terest without  right  to  divert  any  from  its 
natural  course,  saving  for  the  limited  uses 
that  naturally  and  of  necessity  pertain  to  a 
riparian  owner,  such  as  the  supply  of  bis 
domestic  needs,  the  watering  of  bis  cattle, 
the  Irrigation  of  his  fields,  the  supplying  of 
power  to  his  mill,  and  the  like.  This  rl^t 
of  user  is  limited  to  so  much  as  shall  be 
reasonably  necessary,  and  is  qualified  by  tbe 
obligation  to  leave  the  stream  otherwise 
undiminished  in  quantity  and  unimpaired 
in  quality.  Tbe  common  law  recognizes  no 
right  in  the  riparian  owner  as  such  to  divert 
water  from  the  strecun  in  order  to  make 
merchandise  of  it  nor  any  right  to  trans- 
port any  portion  of  the  water  from  the 
stream  to  a  distance  for  the  use  of  others. 
By  tbe  common  law  of  England  the  right 
of  diversion  appears  to  have  been  confined 
to  lands  of  the  riparian  proprietor,  extend- 
ing a  reasonable  distance  from  the  bed  of 
tbe  stream.  In  some  of  the  states  of  the 
Union,  where  large  portions  of  territory 
are  arid  and  not  capable  of  raising  crops 
or  sustaining  a  population  without  artificial 
Irrigation,  this  rule  has  been  much  relaxed, 
but  not  so  as  to  extend  irrigation  beyond 
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the  limits  of  the  water  shed  that  is  naturally 
drained  by  the  stream.  Ctaauvet  t.  Hill, 
93  CaL  407,  410,  28  Pac.  1066;  Bathjrate  t. 
Irvine,  128  CaL  423,  58  Pac  442,  77  Am.  St. 
Bep.  168;  Sonthem  California  Investment 
Co.  V.  Wilshlre,  144  Cal.  68,  77  Pac.  767; 
Glarlc  V.  Allaman  (Kan.)  80  Pac.  571,  68& 
It  will  'thns  be  seen  that  riparian  owners, 
aa  such,  have  not  any  snch  right  in  or  own- 
ership of  the  waters  that  flow  npon  or  past 
their  lands  aa  will  entitle  them  to  divert 
a  portion  of  the  flow  and  convey  it  elsewhere 
for  the  nse  of  others  than  riparian  owners. 
It  la.  Indeed,  often  said  that  a  riparian  own- 
ed may  grant  to  others  the  right  to  a  por- 
tion of  the  flow,  provided  he  do  not  in- 
fringe upon  the  rights  of  other  riparian  own- 
ers thereby.  But,  In  strictness,  no  more  is 
meant  by  this  than  that,  if  such  grant  be 
made,  the  grantor  and  his  snccessors  In  title 
can  no  longer  complain  of  snch  diversion. 
Stockport  Waterworks  Co.  v.  Potter,  8  H. 
&  0.  800;  Ormerod  v.  Todmorden  Mill 
Co.,  L.-  B.  11  Q.  B.  Dlv.  155.  See,  also,  Dore- 
mus  V.  City  of  Paterson,  65  N.  J.  Eq.  711,  66 
Atl.  304.  If  the  East  Jersey  Water  Company, 
as  riparian  owner,  had  that  kind  of  owner- 
ship of  the  water  itself  which  wonld  give 
it  the  right  to  make  merchandise  of  10,000,- 
000  gallons  per  day.  It  might,  of  coarse,  do 
the  same  with  entire  flow  of  the  river.  If  one 
riparian  owner  had  a  right  to  do  this,  the 
like  right  most  pertain  to  each  other  ri- 
parian owner,  as  well  those  al>ove  as  those 
below  the  works  at  Little  Falls;  and  this 
is  of  course  a  manifest  absurdity.  Nor  can 
the  riparian  owner  who  flrst  takes  be  given 
a  better  right  than  the  others,  without  es- 
tablishing the  rule  of  "prior  appropriation." 
Snch  a  mie  was  established  by  act  of  Con- 
gress of  July  26,  1866,  with  respect  to  cer- 
tain lands  in  the  mining  states  of  the  west, 
for  reasons  explained  in  Jennison  v.  Kirk, 
06  U.  S.  463,  25  I*  Bd.  240.  Any  such 
mIe  iB  foreign  to  the  common  law,  whose 
maxim  is  "Aqua  cnrrit,  et  currere  debet,  nt 
cnrrebat"  We  are  referred  to  the  language 
of  Mr.  Justice  Depue  (afterward*  Chief 
Jnstice),  speaking  for  the  Supreme  Court 
In  OoM>  V.  Davenport,  82  N.  J.  Law,  869, 
at  page  378,  where  he  said:  "By  the  common 
law  all  waters  are  divided  into  pnbllc  waters 
and  private  waters.  In  the  former,  the  pro- 
prfetorahip  Is  in  the  sovereign;  in  the  latter, 
in  the  Indlvidoal  proprietor.  The  title  of 
the  sovereign  being  In  trust  for  the  beneflt 
of  the  public — ^tbe  use,  which  Includes  the 
right  of  flshlng  and  of  navigation,  is  common. 
The  title  of  the  individnal,  being  personal  In 
bim,  la  exclusive — subject  only  to  a  servitude 
in  the  public  for  purposes  of  navigation  if 
the  waters  are  navigable  In  fact"  Upon  the 
strength  of  this,  it  is  contoided  by  counsel 
for  the  appellant  that  It  was  Intended  to 
be  held  by  the  Supreme  Court  that  the  title 
of  the  individual  riparian  owner  to  the  water 
Itself— the  fluid  considered  as  a  commodity 


— is  exclusive  against  the  public  and  against 
all  persons  other  than  his  co-rlparian  owners. 
An  examination  of  the  cont^:t,  however, 
shows  that  nothing  of  the  sort  was  Intended. 
The  question  at  issue  was  whether  the  land 
covered  by  Green  Pond,  an  inland  lake  hav- 
ing a  navigable  depth  but  no  navigable  out- 
let, and  entirely  remote  from  the  flow  of 
the  tide,'  was  in  the  plaintiff,  who  claimed 
title  thereto  under  grants  from  the  board 
of  proprietors,  or  whether  it  was  in  the  pub- 
lic, so  that  the  plaintiff  could  not  exclude 
the  defendant  from  flshlng  npon  the  lake. 
What  was  meant  by  the  language  quoted 
is  that,  in  lands  covered  by  private  waters, 
and  the  case  proi)erIy  applied  the  tidal  test 
as  dlBtlngulshing  public  from  private  waters, 
exclusive  title  was  originally  in  the  boards 
of  proprietors  and  could  be  derived  by  them 
to  individuals.  a%at  the  interest  of  the 
riparian  owner  In  the  water  is  con&ned  to 
the  usufruct  is  clearly  set  forth  in  HIgglns 
V.  Flemlngton  Water  Ca,  86  N.  J.  ESj.  538. 
Excluding,  therefore,  all  the  customary  and 
lawful  uses  by  means  of  which  a  riparian 
owner  may  properly  diminish  the  flow  of 
a  stream,  what  private  ownership  remains 
in  the  residue?  His  right  of  ownership, 
manifestly,  Is  the  right  simply  to  have  the 
flow  continue;  a  valuable  right,  truly,  but 
a  right  that  partakes  solely  of  the  nature 
of  realty,  being  from  the  nature  of  things 
Inseparably  annexed  to  the  land  itself. 

We  may  concede,  for  the  purposes  of  the 
present  discussion,  that  a  landholder  may  ac- 
qoire  an  absolute  private  title  to  water  as 
water,  by  employing  artifldal  means  to  inter- 
cept It  as  It  falls  in  rain  from  the  clouds; 
thus  preventing  it  from  reaching  the  natural 
streams.  See  dissenting  opinion  of  Field,  J., 
in  Spring  Valley  Water  Works  v.  Schottler, 
110  U.  8.  378,  4  Sup.  Ct  48,  28  L.  Ed.  173. 
We  may  concede,  also,  for  present  purposes, 
tliat  subterranean  waters,  such  as  may  be 
reached  only  by  driving  wells,  when  thus 
acquired,  become  absolutely  the  property  of 
the  proprietor  of  the  soil,  and  may  be  dealt 
with  by  him  as  merchandise,  and  that.  If 
they  be  thus  converted  into  a  merchantablp 
commodity,  the  state  would  not  he  permitted 
to  prohibit  its  transiKirtatlon  beyond  the  con- 
flnes  of  the  state.  Water  thus  taken  from 
wells  may  be  placed  on  the  same  plane  with 
oil  and  natural  gas,  concerning  the  latter 
of  which  it  was  held  by  the  Supreme  Court 
of  Indiana  in  State  ex  rel.  Corwin  v.  Indiana 
&  Ohio  Oil,  etc.,  Co.,  120  Ind.  57B,  22  N.  E. 
778,  6  L.  B.  A.  579,  that  the  state  could  not 
constitutionally  prohibit  its  transportation 
beyond  the  conflnes  of  the  state.  The  act  of 
1005  deals  only  with  fresh  water  running  in 
the  natural  streams,  and  In  lakes  and  ponds 
that  have  their  outlets  in  natural  streams. 
The  decree  under  review,  likewise,  deals 
alone  with  water  of  this  character.  The 
common  law  recognizes  no  right  of  private 
ownershlt)  therein  except  to  a  limited  extent 
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by  the  riparian  owners.  And  since  the  exer- 
cise of  all  rights  of  private  ownership,  by 
all  riparian  ownos,  still  leaves  the  stream 
to  remain  as  a  rnnnlng  stream,  there  remains 
a  residuum  of  common  or  public  ownership 
that,  under  onr  system,  rests  In  the  state  as 
a  trustee  for  all  the  people.  Blackstone  says: 
"Water  Is  a  movable,  wandering  thing,  and 
must  of  necessity  contlnne  common  by  the 
law  of  nature,  so  that  I  can  have  only  a 
temporary,  transient,  usufructuary  property 
therein."  1  Black.  Com.  la  And  in  Cobb 
V.  Davenport,  32  N.  J.  Law,  at  page  378,  Dep- 
ne,  J.,  said:  "The  policy  of  the  common  law 
Is  to  assign  to  everything  capable  of  owner- 
ship a  certain  and  determinate  owner. 
•  •  •  If  capable  of  occupancy,  and  suscept- 
ible of  private  ownership  and  enjoyment,  the 
common  law  makes  It  exclusively  the  subject 
of  private  ownership,  but,  If  snch  private 
ownership  and  enjoyment  are  Inconsistent 
with  the  nature  of  the  property,  the  title  is  In 
the  sovereign,  as  trustee  for  the  public,  hold- 
ing it  for  common  use  and  benefit."  What  the 
learned  justice  proceeded  to  say,  to  the  etCect 
that  In  this  state  nontldal  waters  are  pri- 
vate, not  pablic,  had  reference,  as  already 
shown,  to  the  right  of  fishing,  and  was  not 
Intended  to  assert  a  complete  private  owner- 
ship In  the  water  as  water.  Snch  private 
title  as  may  be  acquired  In  water,  the  liquid, 
when  separated  from  Its  natural  bed,  may 
for  convenience  be  described  as  a  title  by  oc- 
cupancy, and  the  question  remains,  how  far 
does  the  law  authorize  the  acquisition  of 
such  a  title?  As  already  shown,  the  common 
law  authorizes  Its  acquisition  only  by  ripari- 
an owners,  and  for  purposes  narrowly  lim- 
ited. Beyond  that  the  ownership  is  common 
and  public. 

The  present  case  Is  closely  parallel  to  €leer 
V.  Connecticut  161  U.  S.  519,  16  Sup.  Ct  600, 
40  L.  Ed.  793,  where  the  Supreme  Court  of 
the  United  States  held  that  a  state  law  pro- 
hibiting game  killed  within  the  state  from 
being  transported  beyond  its  borders  did  no 
violence  to  the  Interstate  commerce  clause 
of  the  federal  Constitution,  the  decision  be- 
ing put  upon  the  ground  that,  by  the  com- 
mon law,  wild  game  Is  subject  to  govern- 
mental control;  that  the  state  might  exer- 
cise Its  control  In  such  manner  as  to  confine 
the  nse  of  It  to  the  people  of  that  state;  that, 
although  the  statute  under  consideration  pee- 
mltted  the  killing  of  game,  and  Its  sale  within 
the  state,  yet  the  prohibition  against  ex- 
portation entered  Into  every  such  transaction 
of  sale,  and  rendered  It  strictly  Internal  com- 
merce; that  the  state,  in  granting  to  its  resi- 
dents the  right  to  kill  game,  had  lawful  au- 
thority to  Impose  a  condition  prohlting  Its  ex- 
portation; and  that.  In  the  face  of  such  a 
prohibition,  the  game  killed  did  not  become 
the  subject  of  Interstate  commerce.  Upon 
the  argument  here  an  attempt  was  made  to 
distinguish  this  decision  npon  the  ground 
that  it  turned  npon  the  ownership  of  game 
by  the  state  as  successor  to  the  klng'B  pre- 


rogative. An  examination  of  Justice  White's 
opinion,  bowerer,  shows  that  he  based  the 
king's  prerogative  and  the  state's  right  of 
control,  alike,  upon  the  fact  that  game  was 
public  property  because  not  susceptible  of  ab- 
solute private  ownership  by  anybody.  Henoe 
is  derived  the  doctrine  that  control  resides  In 
the  state,  not  as  a  proprietor,  but  in  Its  sover- 
eign capacity  as  representative  and  for  the 
benefit  of  all  the  people  In  common.  Water, 
the  Uqald,  In  Its  natural  state,  Is  as  fugitive  in 
character  as  game,  and  as  little  susceptible 
to  private  ownership.  And  so  the  riparian 
owner,  as  such,  has  no  common-law  right  to 
make  merchandise  of  the  water  that  other- 
wise would  naturally  flow  to  the  sea.  But 
It  Is  argued,  In  effect,  that  In  this  state  we 
have  by  statute  departed  from  the  common 
law  in  this  regard,  and  have  authorized 
riparian  owners  and  others  to  make  general 
merchandise  of  the  water  of  our  lakes  and 
streams.  No  doubt  if  such  were  the  general 
policy  of  our  statute  law,  it  would  not  be 
competent  for  the  Legislature  to  prohibit  the 
exportation  of  such  merchandise  beyond  the 
state.  But  no  statute  to  this  effect  is  cited, 
and  we  know  of  none.  From  the  organiza- 
tion of  the  state  government  until  the  con- 
stltntlonal  amendments  of  1875,  which  pro- 
hibited special  laws  for  the  purxwse,  many 
special  charters  were  granted  by  the  Legis- 
lature conferring  corporate  powers  that  in- 
cluded the  right  to  divert  and  use  the  waters 
of  lakes,  ponds,  and  streams  for  purposes  of 
power,  for  purposes  of  artificial  navigation, 
and  for  the  purpose  of  supplying  cities  and 
towns  of  the  state  with  water  for  consump- 
tion. In  most,  although  not  In  all,  of  these 
special  charters,  there  was  no  grant  of  the 
right  to  Interfere  with  the  natural  conrse 
of  the  water  other  than  snch  as  may  be  Im- 
plied from  the  grant  of  corporate  powers 
that  could  not  be  exercised  without  the  diver- 
sion of  water  from  Its  natural  courses  and 
the  expenditure  of  money  by  the  corporators 
in  the  development  of  the  various  enterprises 
thus  chartered.  In  a  few  cases  the  grants 
of  water  rights  were  more  explicit  as,  wit- 
ness the  charter  of  the  Society  for  the  Estab- 
lishment of  Useful  Manufactures,  passed 
November  22,  1791  (P.  L.  p.  730,  I  17);  the 
act  to  develop  and  Improve  the  water  power 
of  fte  Passaic  river,  approved  March  30, 
1868  (P.  L.  p.  646,  I  1,  etc.),  which  confers 
further  powers  upon  the  same  society;  the 
charter  of  the  Morris  Canal  &  Banking  Com- 
pany, passed  December  31,  1824  (P.  L.  p. 
158,  SS  6,  11,  etc);  the  charter  of  the  Dela- 
ware &  Raritan  Canal  Company,  passed  In 
1830  (P.  L.  p.  76,  {  11).  Shortly  after  the 
constitutional  amendments  of  1876  the  Legis- 
lature passed  two  general  laws,  one  for  the 
organization  of  private  corporations  for  the 
purpose  of  supplying  municipalities  with  wa- 
ter (P.  L.  1876,  p.  818;  Kev.  1877,  p.  136,5; 
Gen.  St  p.  2199),  and  the  other  authorizing 
cities  to  establish  works  of  their  own  (P.  L. 
1876,  p.  306;  Bev.  1877,  p.  720;  Gen.  St  p. 
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646).  Since  tben,  nmnerons  other  general 
acts  bave  been  passed,  looking  to  the  sapply 
of  our  rariouB  municipalities  with  water. 
Reference  has  already  been  made  to  the  sev- 
eral supplements  to  the  corporation  act  of 
1875  that  dealt  with  the  damming  of  streams 
and  the  storage  and  sale  of  water.  These 
supplements  have  been  repealed  (P.  Ii.  1896, 
p.  317,  !  118).  Conceding  all  that  may  rea- 
sonably be  claimed  to  be  the  effect  of  these 
various  enactments,  and  others  of  like  char- 
acter, they  do  not  evince  any  legislative  poli- 
cy to  make  the  waters  of  our  lakes  and 
streams  the  subject  of  general  merchandise, 
nor  indeed  of  merchandise  at  all  in  any  proi»- 
er  sense.  The  water  that  ia  diverted  from  a 
stream  Into  an  artificial  canal  for  navigation 
does  not  become  the  subject  of  commerce. 
"Water  that  la  withdrawn  for  power  purposes 
returns  shortly  to  the  natural  bed.  That 
which  is  withdrawn  for  the  supply  of  mn- 
nlclpalltieB  shortly  re-enters  the  common 
stock  of  the  state.  In  a  limited  sense  it 
may  become  for  a  time  personal  property, 
and  to  a  limited  extent  be  made  the  subject 
of  barter  and  sale,  but  only  for  public  pur- 
poses pertaining  to  the  welfare  of  our  own 
citizens,  who,  by  the  very  fact  of  residence 
within  our  borders,  have  a  prior  claim  upon 
such  natural  advantages  as  pertain  to  our 
territory.  Any  grant  of  the  power  of  eminent 
domain  Is  by  the  Constitution  limited  to  pul>- 
11c  uses,  and  the  withdrawal  of  water  from  a 
stream  In  order  to  make  general  merchandise 
of  it  could  hardly  be  deemed  a  public  use. 
All  our  legislatives  grants,  express  or  Im- 
plied, of  the  right  to  divert  water,  for  other 
than  the  common-law  riparian  uses,  have 
been  contained  in  corporate  charters,  general 
or  special.  The  special  charters  are  all  by 
fair  Intendment  confined  to  purposes  that  are 
of  necessity  limited  to  the  territory  of  this 
state.  The  broadest  charter  for  purposes  of 
water  dlTersion  that  could  at  any  time  be 
acquired  under  our  general  laws,  is  such  a 
one  as  we  have  above  assumed  to  be  pos- 
sessed by  the  Bast  Jersey  Water  Company. 
Its  utmost  scope,  and  Its  limitations,  have 
already  been  Indicated. 

There  is.  In  all  of  this  legislation,  no  gener- 
al purpose,  much  less  any  specific  enactment, 
tbat  changes  the  rule  of  the  common  law  so 
as  to  make  the  water  of  our  streams  and 
lakes  the  subject-matter  of  commerce  In  the 
ordinary  sense.  Nor  was  anything  of  this 
kind  intended  to  be  Intimated  in  New  Jersey 
Suburban  Water  Company  v.  Harrison,  72 
N.  J.  Law,  194,  196,  62  Atl.  767,  where  it  was 
said:  "There  was  evidence  that  the  water 
tn  question  had  become  a  commodity,  and 
had  been  bought  and  paid  for  by  the  water 
company."  This  water  had  been  acquired 
from  the  East  Jersey  Water  Company  for 
the  supply  of  one  of  the  municipalities  in 
this  state.  It  was,  at  the  most,  converted 
into  personal  property  for  that  limited  pur- 
pooe,  but,  while  In  the  distributing  pipes, 
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was  not  the  subject  of  commerce  In  the  gen- 
oral  sense. 

It  Is  suggested  that,  where  the  Legislature 
authorizes  a  municipality  or  a  water  com- 
pany to  sell  and  dispose  of  water  to  private 
consumers,  the  consumer  may  put  the  water 
into  t)ottles  or  other  receptacles  and  sell  it 
abroad  in  the  maiket.  For  present  purposes, 
this  may  be  fully  conceded,  and  we  may 
assume,  without  conceding,  that  the  state  may 
not  limit  commerce  in  the  bottled  water  to  its 
own  citizens.  The  statute  under  review  Im- 
poses no  such  limitation;  Its  prohibition  being 
confined  to  the  transportation  of  water  with- 
out the  state  by  means  of  pipes,  canals  and 
the  like.  Whether  the  Legislature,  while  au- 
thorizing the  diversion  of  water  from  the 
streams  for  municipal  purposes,  might  not 
at  the  same  time  entirely  prohibit  its  being 
bottled  for  sale,  is  quite  a  different  question, 
concerning  which  no  intimation  is  Intended. 
It  is  said  that  neither  the  act  of  May  11, 
1906,  nor  the  information  of  the  Attorney 
General,  seeks  to  prevent  the  diversion  of 
water  from  the  stream,  but  only  its  trans- 
portation into  another  state  for  use  therein. 
A  sufficient  answer  to  this  is  that  the  Legis- 
lature may  well  have  confined  its  prohibi- 
tion to  that  which  required  to  be  prohibited, 
and  that  the  information  of  the  Attorney 
General  is  exhibited  to  prevent  a  specific 
infraction  of  the  law,  and  need  not  concern 
Itself  with  other  matters.  Implicit  in  the 
argument,  however.  Is  the  suggestion  that 
the  absence  of  statutory  prohibition  against 
the  diversion  of  river  waters,  saving  where 
the  water  is  Intended  for  transportation  out 
of  the  state,  amounts  to  a  legislative  recogni- 
tion of  the  right  of  riparian  owners,  and 
perhaps  of  others,  to  divert  water  from  the 
streams  at  their  will  so  long  as  it  is  disposed 
of  within  the  state.  To  this  argument  we 
cannot  yield  our  assent.  The  prohibition 
of  artificial  channels  to  lead  our  fresh  waters 
out  of  the  state  does  not  at  all  imply  a  gen- 
eral license  to  divert  waters  provided  they 
be  used  within  the  state.  As  we  have  just 
pointed  out,  it  is,  and  long  has  been,  the 
legislative  policy  of  this  state,  while  recog- 
nizing fully  the  oommon-law  right  of  diver- 
sion on  the  part  of  riparian  owners,  to  allow 
no  statutory  extension  of  this  right,  nor  to 
authorize  water  diversion  fOr  other  than 
riparian  uses,  saving  for  a  limited  class 
of  purposes  beneficial  to  the  people  of  this 
state,  such  as  the  establishment  of  water 
powers  for  manufacturing  purposes,  the  con- 
struction of  artificial  channels  for  naviga- 
tion, and  the  supply  of  our  own  Inhabitants 
with  water  through  aqueducts.  So  far  from 
sanctioning  any  general  commerce  in  water, 
our  legislative  policy  has  been,  and  is,  to 
preserve  and  administer  our  water  rights 
for  the  benefit  of  our  own  people,  to  whom  by 
right  of  proximity  and  soverelgty  they 
naturally  belong.  A  recent  Instance  is  to  be 
found  In  P.  L.  1806,  p.  200,  I  8,  whereby  the 
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power  of  the  flood  commlBsloncrs  to  be  ap- 
pointed under  P.  L.  190^  p.  518,  Is  limited 
80  that  tbey  sball  have  no  power  to  Bell  or 
divert  water  beyond  the  state  limits. 

Throughout 'the  whole  of  the  argument  for 
the  appellant  It  is  suggested,  rather  than 
distinctly  urged,  that  the  people  of  the  neigh- 
boring state  of  New  Xork  have  a  natural 
right  to  use  the  water  of  New  Jersey  If  sndi 
use  can  be  gained  without  Impairing  the 
rights  of  Individual  riparian  owners  upon 
our  streams.  It  Is  said  that  the  appellant 
purposes  to  take  only  the  surplus  water  of 
the  Passaic  that  Is  of  no  particular  benefit 
to  any  one  while  running  In  a  natural  state, 
and  the  Impression  is  sought  to  be  conveyed 
that  the  people  of  New  Jersey  have  no  law- 
ful power  to  interfere  with  what  Is  called 
the  natural  right  of  the  people  of  New  Tork 
to  gain  a  water  supply  from  this  source. 
Counsel,  Indeed,  assails  the  act  of  1005  as 
"a  most  unreasonable  and  nnnelghborly  piece 
of  legislation,  highly  discreditable  to  the 
state."  Such  epithets  are  oC  no  service  In  a 
Judicial  trlbunaL  If  the  act  under  considera- 
tion be  Impolitic,  argmnents  to  that  effect 
may  well  be  addressed  to  the  lawmaking 
body,  but  are  out  of  place  here.  Whether 
the  proposed  diversion  of  the  appellant  Is 
material  In  quantity  Is  a  question  that  may 
receive  consideration  in  Its  proper  order. 
At  this  point  we  are  concerned  particularly 
In  denying  that  the  state  of  New  York,  or 
the  citizens  thereof,  hare  any  Inherent  right 
to  withdraw  a  supply  of  water  from  the 
territory  of  New  Jersey  by  artificial  means. 
In  this  aspect  the  case  for  the  appellant  can 
stand  certainly  on  no  higher  ground  than 
the  people  of  New  fork  themselves  would 
occupy  If,  In  their  sovereign  capacity,  they 
were  assotlng  similar  rights  in  the  courts. 
Stripped  of  all  circumlocution,  what  is  assert- 
ed Is  the  right  of  the  people  of  New  York  to 
derive  an  artificial  water  supply  from  the 
territory  of  New  'Jersey  without  the  consent 
of  the  people  of  this  state.  This  argument, 
however.  Is  at  once  overthrown  by  reference 
to  the  established  principle  that  one  state 
cannot  expropriate  for  Its  public  purposes 
property  within  the  territory  of  tanother 
state.  Randolph  on  Eminent  Domain,  !  28, 
citing  Crosby  v.  Hanover,  86  N.  H.  404,  423 ; 
State  V.  Boston,  Concord  &  Montreal  R.  R. 
Co.,  25  Vt  433,  444;  Saunders  v.  Bluefleld 
Water  Works  Co.  (C.  G)  68  Fed.  183,  136. 
See,  also,  10  Am.  &  Eng.  Encyc.  Law  (2d  Ed.) 
1051;  Holyoke  Water  Power  Co.  v.  Connecti- 
cut River  Co.,  52  Conn.  670,  576.  To  admit 
that  the  people  of  the  state  of  New  Yorit  have 
any  Inherent  right  to  gain  a  water  supply 
from  the  lakes  or  streams  of  New  Jersey  by 
means  of  an  artificial  aqueduct  constructed 
for  the  purpose  Is  to  assert  that  the  sover- 
eignty of  New  York  extends  to  some  extent 
and  for  some  purposes  over  the  soil  of  New 
Jersey.  To  state  the  proposition  is  to  refute 
It  Such  Interstate  rights  can  be  acquired 
only  by  Interstate  compact    We  have  been 


privileged  to  see  in  print  an  opinion  recently 
submitted  to  the  Merchants'  Association  of 
New  York  by  Mr.  Randolph,  author  ^  the 
well-known  work  on  Eminent  Domain,  ipon 
the  question  of  an  Interstate  water  supply 
for  that  city.  Referring  to  "that  interest 
In  water  which  each  state  iwssesses  as  the 
guardian  of  Its  community,"  he  says:  "I 
think  It  is  clear  that  the  right  of  on  indlvld- 
nal  or  a  corporation  to  divert  water,  whether 
gained  by  public  grant  or  by  prior  appropria- 
tion, Is  presumed  to  be  utilized  within  the 
state,  which  may  forbid  the  carriage  of  the 
water  beyond  its  bounds."  Again,  he  uses 
this  language:  "And  when  we  point  out  that 
each  state  holds  all  the  property  hi  Its  terri- 
tory free  from  the  eminent  domain  of  an- 
other, and  cannot  be  compelled  to  surrender 
Its  property  to  another  In  any  way,  I  think 
we  approximate  the  Irreducible  measure  of 
sovereignty  in  this  relation." 

It  will,  of  course,  be  observed  that  the  case 
before  us  Is  not  at  all  parallel  to  the  case 
that  would  be  presented  were  the  state  of 
New  Jersey,  or  citizens  thereof,  setting  up  a 
right  to  interfere  with  a  fiow  of  water  that 
otherwise  would,  in  its  natural  course,  reach 
the  territory  of  a  neighboring  state.  Such  a 
case  was  presented  in  New  York  City  v.  Pine, 
185  U.  S.  93,  22  Sup.  Ct  502,  46  L.  Ed.  820. 
There  the  city  of  New  York  constructed  a 
dam  on  the  west  branch  of  Byram  river  with* 
in  the  state  of  New  York,  this  being  a  non- 
navigable  stream  of  fresh  water  arising  In 
New  York,  fiowing  thence  through  the  state 
of  Connecticut  and  emptying  into  Long  Is- 
land Sound.  The  plaintiffs  were  riparian 
owners  of  land  in  the  state  of  Connecticut 
and  brought  action  In  the  federal  circuit 
court  for  an  Injunction  to  restrain  the  city 
from  diverting  the  waters  of  the  west  branch 
from  their  natural  flow  through  the  plain- 
tiff's lands.  The  Supreme  Court  assumed, 
without  deciding,  that  although  the  west 
branch  above  the  dam  and  all  the  soorces 
of  supply  of  water  to  that  branch  are  within 
the  limits  of  the  state  of  New  York,  that 
state  has  no  power  to  appropriate  such 
water  or  prevent  its  natural  flow  through  its 
customary  channel  into  the  state  of  Connecti- 
cut The  Injunction  was  denied,  however, 
and  the  right  of  the  plaintiffs  to  pecuniary 
compensation  established  in  Its  stead,  on  the 
ground  of  their  acquiescence  In  the  construc- 
tion of  the  works  by  means  of  which  the  di- 
version was  to  be  effected.  In  the  great  case 
of  Kansas  v.  Colorado,  185  U.  S.  125,  22  Sup. 
Ct  532.  4G  L.  Ed.  838  (decided  on  demurrer, 
but  not  yet  determined  on  final  hearing),  the 
state  of  Kansas,  partly  on  the  basis  of  its 
ownership  of  riparian  lands  upon  the  Arkan- 
sas river,  and  partly  in  the  right  of  Its  citi- 
zens who  are  riparian  owners  thereon,  is 
seeking  to  enjoin  the  state  of  Colorado  from 
withdrawing  from  the  river  for  irrigation  of 
the  arid  lands  of  Colorado  so  much  of  the 
waters  of  the  river  as  to  materially  injure 
the  riparian  lauds  In  Kansas.    A  demurrer 
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to  the  bill  was  OTerroled  <m  the  ground  that  in 
a  case  of  bo  great  importance  a  determination 
of  the  qaestlons  Inyolved  ought  to  be  left  imtil 
the  facts  were  established  by  proofs.  Im- 
pliedly the  right  to  prevent  an  undue  Inter- 
ference with  the  natural  flow  of  the  river 
was  recognized.  But  whatever  recognition 
these  two  important  decisions  Imply  of  the 
right  of  one  state  to  prevent  another  state 
from  Interfering  with  the  natural  flow  of  a 
river  In  which  the  complaining  state  has  an 
Interest,  Is  directly  opposed  to  the  conten- 
tion of  the  appellant  here,  for  what  it  Is 
asserting.  In  effect,  is  the  right  of  citizens  of 
the  state  of  New  York  to  Interfere  with  the 
natural  flow  of  one  of  the  rivers  of  New  Jer- 
sey, without  the  consent  and  contrary  to  the 
express  prohibition  of  the  people  of  the  lat- 
ter stata 

In  our  opinion,  therefore,  the  Legislature 
may  prohibit  the  abstraction  from  the  lakes, 
p<md8,  and  streams  of  the  state  of  waters  to 
be  used  for  any  other  purpose  than  to  meet 
the  lawful  uses  of  riparian  owners,  saving, 
of  course,  other  rights  vested  under  grants 
already  made,  and  when  the  Legislature  has 
forbidden  its  abstraction  for  a  stated  pur- 
pose not  within  snCh  uses,  abstraction  for 
that  purpose  becomes  unlawful,  and  may  be 
restrained  at  the  instance  of  the  Attorney 
General.  The  act  of  1905  forbids  its  abstrac- 
tion by  canals  or  conduits  for  transporta- 
tion beyond  the  state.  This  is  not  in  viola- 
tion of  the  interstate  commerce  clause  of  the 
federal  Constitution,  because,  until  the  water 
Is  lawfully  abstracted,  it  does  not  become  the 
subject  of  legitimate  commerce.  Ames  t. 
Kirby,  71  N.  J.  Law,  442,  68  AU.  658.  The 
State  having  power  to  prohibit  the  diversion 
of  the  water  from  the  lakes  and  streams  for 
transfportation  beyond  the  state,  the  prohlbl- 
tioa  is  a  condition  imposed  upon  its  diver- 
sion, and  BO  the  water  diverted  cannot 
l^Itimately  enter  into  interstate  commerce. 
Geer  v.  Connecticut,  161  U.  S.  519,  530,  16 
Sup.  Ct  600,  40  L.  Ed.  79S.  The  act  of  1905 
Is  thus  vindicated  as  a  legitimate  exercise 
of  the  sovereignty  of  this  state,  not  Inter- 
fering with  private  property  rights,  with  the 
rights  of  citizens  of  the  other  states,  nor  with 
Interstate  commerce. 

It  must  not  be  forgotten,  however,  that  the 
state  of  New  Jersey  is  Itself  a  riparian 
owner  upon  the  Passaic  river  below  the  in* 
take  of  the  East  Jersey  Water  Company. 
The  state  owns  the  bed  of  the  stream  where 
flowed  by  the  tide,  saving  so  far  as  it  may 
have  made  grants  to  private  owners.  The 
state,  therefore,  has  a  proprietary  right  to 
the  continued  flow  of  the  stream  which  is 
paramount  to  the  rights  of  the  upper  riparian 
ownen  to  withdraw  water  for  purposes  other 
than  those  incident  to  riparian  ownership. 
For  this  additional  reason  the  state  fai  its 
sovereign  capacity  may  prohibit  any  ex- 
traordinary diversion  such  as  would  be 
occasioned  by  withdrawing  water  from  the 
river  fay  means  of  artificial  canals  or  pipes 


for  the  purpose  of  conducting  It  out  of  the 
state.  It  is  no  answer  to  say  that  the  ab- 
straction of  the  entire  flow  of  the  Passaic 
would  not  lower  the  "level"  of  the  water  that 
covers  the  state's  land,  which,  as  asserted, 
is  governed  by  the  level  of  the  sea.  The 
assertion  Is  not  accurate,  for  of  course  the 
downward  flow  of  the  river  combines  with 
the  flow  of  the  tide  to  determine  the  water 
level  at  the  mouth  of  the  river  and  for  a 
long  distance  above  its  mouth.  But,  aside 
from  this  question,  the  state  as  riparian 
owner  is  Interested  in  the  "quality"  of  the 

I  water  that  flows  upon  its  land.  In  the  face 
of  an  express  statutory  prohibition,  resort 
cannot  be  had  to  the  maxim  "de  minimis." 

.  It  is  for  the  lawmaking  power  to  determine 
whether  the  amount  of  water  proposed  to  be 
abstracted  is  so  slight  that  it  ought  to  be 
disregarded;  and  It  is  within  the  com- 
petency of  the  Legislature  to  determine,  as 
they  have  done  in  this  act,  that  the  diversion 
shall  be  absolutely  prohibited.  A  similar 
question  was  presented  In  State  Board  of 
Health  v.  Diamond  Mills  Paper  Co.,  63  N. 
J.  Eq.  Ill,  61  AU.  1019,  affirmed  64  N.  J. 
Eq.  793,  63  Atl.  1125.  There  a  statute  pro- 
hibited the  discharge  of  polluting  material 
Into  any  stream  from  which  municipalities 
receive  a  water  supply  for  domestic  uses 
above  their  point  of  intake,  and  authorized 
the  state  board  of  health  to  institute  an 
action  in  the  Court  of  Chancery  to  enjoin 
the  continuance  of  such  pollution.  It  was 
contended  that  the  pollution  proved  did  not 
affect  the  water  of  the  streaih  beyond  a  short 
distance  from  the  point  of  pollution,  and  the 
proofs  did  not  show  that  the  water  supply 
of  any  municipality  was  In  fact  polluted. 
But  Vice  Chancellor  Stevens  held,  in  effect, 
that,  in  the  face  of  the  legislation,  the 
amount  of  pollution  was  Immaterial.  His 
decision  was  affirmed  by  this  court  for  the 
reasons  given  by  him. 

We  must  not  be  understood,  however,  aa 
intimating  that  the  mischief  at  which  the  act 
of  1905  is  aimed  is  trifling  or  unsubstantial, 
nor  that  the  diversion  proposed  by  the  appel- 
lant is  of  no  present  practical  moment  The 
amount  proposed  to  be  presently  diverted  Is 
a  material  part  of  the  dry-weather  flow  of 
the  Passaic  at  Little  Falls.  Comparisons 
between  this  amount  and  the  volume  of  the 
river  In  times  of  fiood  are  not  of  the  slight- 
est value.  Nor  can  it  be  properly  said  that, 
when  the  river  runs  unobstructed  to  the  sea 
Its  water,  either  in  time  of  drought  or  in 
time  of  flood.  Is  "wasted,"  In  any  general 
sense.  It  carries  off  polluting  material  (see 
the  practical  situation  disclosed  In  Simmons 
V.  Paterson,  60  N.  J.  Eq.  385,  46  Atl.  906, 
4S  L.  R.  A.  717, 83  Am.  St  Rep.  642,  and  Van 
Cleve  v.  Passaic  Valley  Sewerage  Com'rs, 
71  N.  J.  Law,  201,  58  Atl.  571,  etc.),  it 
fmctlfles  the  soli,  and  performs  the  other 
normal  functions  of  a  fresh-water  stream. 
The  withdrawal  of  3,000,000  to  10,000,000 
gallons  per  day  Is  not  a  matter  that  may  be 
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treated  as  of  little  consequence.  If  the  de- 
cree under  review  were  to  be  Jnstlfled  only 
by  resort  to  the  police  power,  and  If  It  In- 
terfered with  any  property  rights  of  the  ap- 
pellant. It  might  be  necessary  to  show  a 
substantial  present  necessity  for  such  inter- 
ference.  Such,  however,  Is  not  the  case.  The 
act  of  1906  looks  not  only  to  the  present,  but 
to  the  future.  It  recognizes  that  the  growth 
and  prosperity  of  the  state  depend  not  alone 
upon  the  advantages  that  It  presently  affords, 
but  upon  the  assurance  that  the  like  ad- 
vantages, to  the  extent  of  our  natural  re- 
sources, properly  conserved,  will  remain  for 
posterity.  This  policy  of  foresight,  and  the 
desire  to  foreclose  In  advance  any  claim  of 
a  vested  right  to  transport  the  waters  of  our 
lakes  and  streams  beyond  the  borders  of  the 
state,  doubtless  entered  into  the  motive  of 
the  Legislature  in  Imposing  a  present  pro- 
hibition. 

We  find  it  unnecessary  to  discuss  the 
grounds  upon  which  the  learned  vice  chan- 
cellor based  bis  conclusions,  aside  from  the 
act  of  1906. 

The  decree  under  review  should  be  afSirm- 
ed,  with  costs. 


SISTERS    OF    CHARITY   OF   ST.   ELIZA- 
BETH V.  CORBY,  Collector. 

SAME  V.  THOMPSON,  CoUector. 

(Court  of  Errors  and  Appeals  of 'New  Jersey. 
Jan.  3,   1907.) 

1.  Taxation  —  Pbopebty    Subject  —  Exbsmp- 

TIONS— ChABITABE    INSTITUTIONS. 

The  clause  of  paragraph  4,  J  8,  of  the 
general  tax  law  of  190.3  (P.  L.  1903,  pp.  395, 
396),  which  declares  that  "all  buildings  used 
exclusively  for  purposes  considered  charitable 
under  the  common  law,  with  the  land  whereon 
the  same  are  erected,  and  which  may  be  neces- 
sary for  the  fair  enjoyment  thereof,"  shall  be 
exempt  from  taxation,  contains  within  itself 
a  double  limitation  with  relation  to  the  amount 
of  land  to  be  embraced  within  its  provision: 
XMrst.  the  exemption  is  limited  to  the  identical 
tract  upon  which  the  building  is  erected;  and, 
second,  it  is  limited  to  so  much  of  that  par- 
ticular tract  as  is  necessary  for  the  fair  en- 
joyment of  the  building. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  gS  389,  39&-397,  ^06-408.] 

2.  Wbit  of  Ebrob— Disposition  of  Causjb— 
Effect  in  Lower  Coubt  —  Questions  of 
Fact. 

When,  in  a  certiorari  proceeding  to  dedde 
the  validity  of  a  tax  assessed  upon  the  property 
of  a  charitable  organization,  it  becomes  neces- 
sary to  determine  whether  the  whole  of  a  given 
tract  of  land  upon  which  a  building  used  ex- 
clusively for  charitable  purposes  has  been  erect- 
ed is  necessary  for  the  fair  enjoyment  of  the 
building,  the  matter  being  one  of  fact,  must  be 
determined  by  the  Supreme  Court,  and  cannot 
properly  be  bound  by  the  Court  of  Errors  and 
Appeals  sitting  in  review  of  a  Judgment  of  the 
Supreme  Court. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
▼ol.  8,  Appeal  and  Error,  g  S442.] 

8.  SAItB. 

The  question  whether  a  given  building  is 
entitled  to  exemption  from  taxation,  by  virtue 
of  the  statutory  provision  referred  'to,  is  one  of 
mixed  law   and   fact     The   ascertainment   of 


the  partlcalar  pnrx>ose  for  which  the  building 
Is  being  used  is  a  finding  of  fact.  The  de- 
termination that  the  ascertained  use  is,  or  is 
not,  a  charitable  one,  is  a  conclusion  of  law. 
On  a  certiorari  proceeding  which  involves  the 
question,  the  particular  puriwse  for  which  tlie 
building  is  being  used  is  a  matter  determinable 
hy  the  Supreme  Court,  and  a  finding  of  that 
fact  by  the  Court  of  Errors  and  Appeals  sitting 
In  review  of  a  judgment  of  the  Supreme  Court 
is  not  binding  upon  the  lower  tribunal. 

4.  Taxation  —  Pbopkbtt  Subject  —  Exzup- 

TI0R8— Extent. 

A  grant  of  exemption  from  taxation,  being 
in  derogation  of  the  sovereign  authority  and 
of  common  right,  must  invariably  be  constroed 
most  strictly  against  the  grantee,  and  can 
never  be  permitted  to  extend,  either  in  scope 
or  duration,  beyond  what  the  terms  of  the 
concession  clearly  require. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
•vol.  46,  Taxation,  i  322.] 

Green,  J.,  dissenting. 

(Syllabus  hy  the  Court) 

Error  to  Supreme  Court 

Certiorari  by  the  state,  on  the  prosecution 
of  the  Sisters  of  Charity  of  St  Elizabeth, 
against  Frederick  A.  Corey  and  William  E. 
Thompson,  tax  collectors.  From  a  Judgment 
In  favor  of  plaintiff,  defendants  bring  error. 
Reversed  and  remanded. 

John  M.  Mills  and  Charles  A.  Rattibon,  for 
plaintiffs  in  error.  Alfred  E.  Mills  and  Ro- 
bert H.  McCarter  (Edward  ^.  Mills,  on  the 
brief),  for  defendant  in  error. 

6UMMERB,  C.  J.  The  taxing  authorities 
of  the  township  of  Horrls  and  those  of  the 
borough  of  Florham  Park  laid  an  assess- 
ment for  taxes  in  the  year  1904  upon  the 
property  of  the  Sisters  of  Charity  of  St 
Elizabeth  located  within  their  respective 
mimlclpalltles,  and  comprising  altogether 
about  316  acres.  The  Sisters  claim  that  the 
whole  of  the  property  in  question,  both  the 
land  and  the  buildings  thereon,  la  exempt  from 
taxation  by  virtue  of  paragraph  4  of  section 
3  of  the  general  tax  act  of  1903  (P.  L.  1903,  pp. 
895,  396),  because,  as  they  say,  the  buildings 
are  used  exclusively  for  charitable  purposes, 
and  the  lands  are  necessary  for  the  fair  en- 
joyment of  the  buildings. 

The  legislative  provision  appealed  to  la 
that  "all  buildings  used  exclusively  for  pur- 
poses considered  charitable  under  the  com- 
mon law,  with  the  land  whereon  the  same  are 
erected,  and  which  may  be  necessary  for  the 
fair  enjoyment  thereof  shall  be  exempt  from 
taxation  under  this  act"  The  Supreme 
Court  held  that  by  force  of  this  provision 
the  whole  of  the  property  upon  which  the 
assessment  was  laid  was  exempt  from  taxa- 
tion. They  rested  their  determination,  not 
upon  any  original  investigation,  but  upon  the 
decision  of  this  court  rendered  In  1890  In  a 
suit  prosecuted  by  the  same  charitable  organi- 
zation against  the  former  township  of  Chat- 
bam  for  the  purpose  of  testing  the  validity 
of  a  tax  then  assessed  upon  their  property 
(Sisters  of  Ciharlty  v.  Township  of  Chatham, 
62  N.  J.  Law,  373,  20  Atl.  292,  9  L.  B.  A 
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lOS),  feeling  themselves  bound  by  that  de- 
cision because  the  property  then  subject  to 
taxation  was  to  a  large  extent  the  same 
as  that  which  Is  Inrolred  In  the  present  liti- 
gation, and  the  uses  to  which  it  was  then  put 
were — as  to  most  of  it — the  same  as  those 
to  which  it  la  not  subjected.  In  our  opinion 
in  the  earlier  case,  after  reciting  the  exempt- 
ing provision  of  the  statute  (which  remains 
unchanged  except  in  its  phraseology),  we, 
proceeded  as  follows:  "No  reason  Is  perceiv- 
ed why  this  statutory  Immunity  should  not 
appertain  to  the  lands  comprehended  In  this 
controTersy.  They  and  the  buildings  upon 
them  are  devoted  solely  to  dbarltable  uses. 
They  consist  of  about  300  acres  of  land,  only 
two-thirds  of  which  are  productiva  Upon 
this  tract  is  a  building  in  which  the  Sisters 
of  Charity  live.  Part  of  such  building  is 
devoted  to  the  use  of  a  school.  All  that  the 
farm  produces  is  applied  to  the  support  of 
the  Institution.  None  of  the  products  were 
ever  sold.  If  anything  remains  after  the 
necessities  of  the  Sisters  are  supplied,  it 
must  be  applied,  according  to  their  rules, 
either  to  extend  their  establishments  for  the 
public  good  or  appropriated  to  the  use  of  the 
poor.  With  respect  to  the  school,  some  of 
the  scholars  are  educated  gratuitously,  and 
the  money  derived  from  the  tuition  of  the 
others  is  appropriated,  as  the  rules  require, 
to  tbe  support  of  the  Sisters,  who  minister 
to  tbe  sick  In  hospitals,  take  care  of  orphan- 
ages and  otherwise  to  the  relief  of  the  poor, 
and  for  the  extension  of  their  charitable  In- 
stltntl<Mi8L  In  the  light  of  this  description. 
It  does  not  seem  possible  to  mistake  the 
character  of  this  Institutloa  Its  entire  aim 
and  end  is  to  instruct  the  poor,  to  nurse 
tbe  sick,  and  to  support  the  orphan.  It 
seems  plain  that,  if  under  any  conditions 
buildings  and  lands  can  fulfill  the  statutory 
requirement  of  being  'used  exclusively  for 
diaritable  purposes,'  thp  property  now  in 
question  must  be  able  to  do  so.  It  is  not 
necessary,  but  it  is  not  out  of  place,  to  re- 
mark that  this  section  of  the  statute  relat- 
ing to  taxation  should  be  construed,  not 
narrowly  by  its  letter,  but  liberally  and  in 
view  of  its  object  and  spirit" 

The  determination  of  the  present  cases 
was  considered  by  the  Supreme  Court  to 
torn  upon  the  question  whether  the  prop- 
erty upon  which  the  assessment  of  1904  was 
laid  was  still  used  for  purposes  Identical 
with,  or  similar  to,  those  to  which  it  was 
devoted  at  the  time  of  the  assessment  of  the 
earlier  tax,  and,  having  ascertained  that  the 
user  of  the  greater  portion  of  it  was  Identical 
with  that  described  in  the  above  excerpt 
from  our  opinion,  declared  It  to  be  exempt 
from  taxation.  Whether  they  determined  the 
character  of  tbe  user  of  certain  parcels 
which  had  been  acquired  by  the  "Sisters" 
since  1890  does  not  appear,  except  so  far 
as  that  determination  may  be  gathered  from 
their  adjudication  that  the  whole  of  the 
property  on  which  tbe  assessments  have  been 


laid  is  exempt  Assuming,  however,  that 
there  was  a  complete  adjudication  as  to  the 
character  of  the  user  of  the  whole  property, 
we  are  confronted  with  the  question  whether 
that  court  was  controlled  by  our  decision  in 
the  former  case.  So  far  as  that  decision  put 
a  construction  upon  the  statutory  provision. 
It  was  binding  upon  the  lower  tribunal ;  but 
80  far  as  It  adjudicated  a  question  of  fact 
it  must  be  conceded  that  In  any  aspect  It 
could  have  no  binding  force  upon  the  Su- 
preme Court  unless  the  proofs  upon  which 
such  adjudication  rested  were  substantially 
the  same  as  those  In  the  cases  now  under 
consideration.  The  proofs  In  the  present 
case  disclose  that  the  property  for  which  ex- 
emption is  claimed  was  purchased  by  the 
Sisters  at  various  times,  a  considerable  por- 
tion of  It  apparently,  having  been  acquired 
subsequent  to  the  erection  of  the  building, 
which  is  occupied  by  them  and  which  Is 
devoted  to  the  charitable  purposes  for  which 
their  organization  was  formed. 

In  the  earlier  case  it  would  seem,  so  far 
as  can  be  gathered  from  onr  opinion,  that 
this  fact  was  not  disclosed  by  the  proofs,  or, 
at  least  that  it  was  not  brought  to  tbe  at- 
tention of  the  court  for  the  lands  are  treat- 
ed as  a  unit  by  tbe  opinion.  Tbe  pregnancy 
of  the  fact  Is  apparent  Tbe  language  of  the 
exemption  clause,  as  it  stood*  upon  the  stat- 
ute book  In  1890,  Is  that  "all  buildings  used 
for  charitable  purposes,  with  the  land  where- 
on the  same  are  erected,  and  which  may  be 
necessary  for  the  fair  enjoyment  thereof, 
shall  be  exempt,"  etc.  The  primary  object 
of  the  exemption  Is  the  building.  Included 
with  it  In  the  exemption  is  a  certain  portion 
of  land — not  all  the  land  held  In  the  same 
oivnership  and  used  for  the  same  purposes, 
but  only  tbe  land  whereon  tbe  building  is 
erected.  These  words  are  plainly  words  of 
limitation.  No  land  of  a  charitable  or- 
ganization other  than  that  upon  which  its 
building  has  been  erected  is  exempted  from 
taxation  under  this  provision  of  the  act  If 
it  acquires  a  tract  of  land  and  erects  there- 
on a  building  which  it  devotes  to  uses  ex- 
clusively charitable,  and  afterward  pur- 
chases other  lands  which  It  devotes  to  the 
same  uses,  such  after-acquired  property, 
whether  it  be  adjacent  to  or  located  at  a 
distance  from  the  original  holding.  Is  not 
within  the  exemption  provision.  It  is  not 
the  land  upon  which  the  building  Is  erected. 
This  limitation  In  the  statute  Is  Just  as  dear- 
ly expressed,  and  should  be  given  as  much 
force,  as  that  which  declares  that  only  so 
much  of  the  land  upon  which  the  building 
is  erected  as  may  be  necessary  for  its  fair 
enjoyment  shall  escape  taxation. 

The  statute  creates  a  double  test  to  be  ap> 
plied  for  the  purjMiBe  of  determining  whether 
or  not  a  given  parcel  of  land  is  entitled  to 
exemption  from  taxation:  First  is  it  the 
very  tract  upon  which  the  building  was 
erected,  or  does  It  include  land  acquired  at 
a  period  subsequent  to  tbe  erection  of  the 
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building?  Second,  if  It  Is  tbe  tract  aiwn 
wblch  the  building  was  erected,  then  Is  all 
of  It  necessary  for  the  fair  enjoyment  of  the 
building?  Lands  which  do  not  meet  the 
double  test  cannot  escape  taxation.  It  fol- 
lows, therefore,  that  those  parcels  of  land 
belonging  to  this  charitable  organization 
which  have  been  acquired  by  It  since  the 
erection  of  Its  original  building,  and  upon 
wblch  no  buildings  have  been  erected  which 
are  exclusively  devoted  to  the  purposes  of 
its  organization,  are  not  exempted  from  taxa- 
tion by  virtue  of  tbe  provision  of  tbe  general 
tax  law  which  has  been  referred  to.  But, 
even  If  the  property  upon  which  the  pres- 
ent tax  has  been  Imposed  bad  been  acquired 
at  one  and  tbe  same  time,  our  decision  that 
It  was  necessary  for  tbe  fair  enjoyment  of 
the  buildings  erected  thereon  would  sot 
have  been  binding  upon  the  Supreme  Court, 
for  that  question  was  not  before  us  for  de- 
cision, and  In  determining  It  we  Inadvertent- 
ly overstepped  the  bounds  of  our  Jurisdiction. 
The  case  came  before  us  on  a  writ  of  error 
directed  to  the  Supreme  Court.  The  only 
question  which  was  presented  to  that  tribu- 
nal for  determination  was  a  question  of  law, 
namely,  whether,  by  force  of  the  constitution- 
al amendment  with  relation  to  the  taxation 
of  property  adopted  in  1875,  the  special  act 
of  1869.  ex«nptlng  from  taxation  all  of  the 
property,  real  and  personal,  of  tbe  Sisters 
of  Charity  of  St  Klizabeth  (P.  L.  1869,  p. 
413,  c.  155),  was  abrogated  and  annulled. 
The  Supreme  Court  considered  that  It  was, 
and  for  this  reason  affirmed  the  tax  then 
under  consideration.  Sisters  of  Gharliy  of 
Elizabeth  v.  Chatham  Tp.,  51  N.  J.  Law, 
89,  16  Atl.  226.  The  question  whether  tbe 
property  of  the  Sisters  was  exempt  from" 
taxation  by  virtue  of  the  provision  of  the 
general  tax  law  of  the  state,  and,  if  so,  to 
what  extent,  was  not  considered  or  decided 
by  the  Supreme  Court,  but  was  first  mooted 
before  us  on  the  errors  assigned  upon  the 
Judgment  of  that  tribunal.  This  court  Is  ex- 
clusively a  court  of  review.  Its  sole  func- 
tion is  to  pass  upon  the  legality  of  the  de- 
cisions of  Inferior  tribunals.  Tbe  question 
which  It  undertook  to  determine  was  one 
of  fact,  which  it  was  the  exclusive  province 
of  the  Supreme  Court  to  settle.  Morau  v. 
Jersey  City,  58  N.  J.  Law,  653,  35  AU.  950; 
Morris  v.  Bayonne,  62  N.  J.  Law,  886,  41  Atl. 
924;  Teliow  Pine  Lumber  Co.  v.  State  Board 
of  Assessors,  72  N.  J.  Law,  182,  61  AU.  436. 
That  question  had  not  been  submitted  to  the 
Supreme  Court  for  its  decision.  This  court, 
having  concluded  that  by  virtue  of  the  dted 
provision  of  the  general  tax  law  so  much 
of  the  lands  of  the  prosecutor  as  were  nec- 
essary for  the  fair  enjoyment  of  the  build- 
ings erected  upon  them  were  exempted  from 
taxation,  should  have  remitted  tbe  case  to 
the  Supreme  Court  for  the  purpose  of  hav- 
ing It  ascertained  by  that  tribunal  what 
portion  of  the  lands  of  the  prosecutor  came 
within  tbe  statutory  description.    The  Su- 


preme Court  has  never  yet  passed  upon  that 
question.  It  cannot,  by  any  action  on  our 
part,  be  deprived  of  its  right  to  do  so.  Tbe 
question  is  still  open  for  its  investigation 
and  adjudication,  and  our  decision,  having 
been  rendered  upon  a  matter  which  was  not 
wiUiin  our  Jurisdiction,  is  not  controlling 
upon  it,  but  is  only  entitled  to  such  weight, 
before  it,  as  the  learning  and  ability  of  tbe 
Judges  who  took  part  in  it  give  to  It 

And  this  was  not  tbe  only  matter  which 
this  court  assumed  to  decide  in  the  earlier 
case  that  was  not  properly  before  It  The 
solution  of  the  question  whether  a  given 
building  is  entitled  to  exemption  by  rlrtne 
of  the  provision  of  tiie  tax  act  under  con- 
sideration Involves,  first,  a  matter  of  t&ct, 
viz.,  the  ascertainment  of  the  particular  pur- 
IKtse  for  which  the  building  is  being  used; 
and,  second,  a  matter  of  law,  viz.,  whether 
the  ascertained  user  is  or  is  not  a  charitable 
one.  This  court  undertook  an  original  in- 
quiry into  the  purpose  for  which  the  prtn- 
clpai  building  upon  the  property  was  be- 
ing used,  and  found  the  following  facts: 
That  a  portion  of  it  was  being  used  as  a 
place  of  residence  for  the  membors  of  the 
Sisterhood,  and  that  the  remaining  portion 
was  being  used  as  a  school;  that  some  of  the 
scbolfirs  attending  the  school  were  educated 
gratuitously;  that  the  money  derived  from 
the  tuition  of  the  others  was  appropriated 
to  the  support  of  the  Sisters.  Having  a80»- 
tained  the  use  to  which  this  building  was  be- 
ing put,  they  then  considered  the  question 
of  law  whether  or  not  the  ascertained  use 
was  a  charitable  one,  and  determined  that 
it  was.  The  determination  of  this  court  that 
a  use  such  as  that  which  has  been  described 
was  a  charitable  one,  being  tbe  determina- 
tion of  a  matter  of  law  involved  in  the  case, 
vas  binding  upon  the  Supreme  Court;  but 
the  determination  that  the  building  was  be- 
ing used  for  tbe  purposes  described,  being 
tbe  finding  of  a  matter  of  fact  which  It  was 
the  province  of  the  Supreme  Court  to  de- 
termine, is  not  binding  upon  the  lower  tribu- 
nal for  the  reason  already  stated.  This 
court  having  determined  as  a  matter  of  law 
that  a  user  of  tbe  kind  which  has  been  de- 
scribed was  a  charitable  one  should  have 
remitted  to  the  Supreme  Court  for  its  de- 
termination the  question  whether  the  use 
to  which  tbe  building  was  being  put  was  In 
fact  of  the  described  character. 

It  was  further  declared  by  this  court  In 
the  earlier  case  that  the  other  buildings  up- 
on the  lands  in  controversy  "were  devoted 
solely  to  charitable  uses."  The  exact  uses  to 
which  these  buildings,  or  any  of  them,  were 
being  put,  was  not  stated;  but  what  has 
Just  been  said  with  relation  to  the  main 
building  is  equally  applicable  to  the  others. 
Tbe  ascertainment  of  the  purposes  for  whidi 
the  various  buildings  were  being  used  was 
a  matter  to  be  determined  by  the  Supreme 
Court,  and  the  conclusion  of  this  court  that 
they  were  devoted  solely  to  charitable  uses, 
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being  a  mixed  finding  of  fact  and  of  law,  Is 
not  binding  upon  It — not  as  to  the  conclusion 
of  fact  for  the  reason  stated;  not  as  to  the 
conclusion  of  law,  for  It  falls  to  describe  the 
use  which  Is  declared  to  be  charitable;  and, 
so,  famishes  no  rule  for  the  Supreme  Q)urt 
to  be  applied  by  It  after  ascertaining  the 
fact 

As  this  case  must  go  back  to  the  Supreme 
Court  to  be  there  dealt  with  along  with  the 
lines  Indicated  In  this  opinion,  we  deem  It 
advisable  to  i>olnt  out  an  Inaccuracy  which 
appears  In  onr  earlier  decision  In  the  state- 
meat  obiter,  of  a  principle  of  the  law  of 
taxation,  particularly  In  view  of  the  fact 
that  the  same  statement  Is  again  made, 
obiter,  in  the  later  opinion  of  this  court  ren- 
dered in  the  case  of  Childroi's  Seashore 
House  T.  Atlantic  City,  68  N.  J.  Law,  S91, 
53  Atl.  890,  58  li.  B.  A.  947.  The  statement 
referred  to  appears  at  the  end  of  the  excerpt 
which  has  been  cited  herein,  and  is  that 
"this  section  of  the  statute  relating  to  taxa- 
tion should  be  construed,  not  narrowly  by 
Its  letter,  but  liberally  and  In  view  of  Its 
object  and  spirit"  The  true  rule  upon  this 
subject  is  accurately  stated  in  the  Amer.  & 
Eng.  Encyc.  (2d  Ed.)  vol.  12,  p.  302,  as  fol- 
lows: "A  grant  of  exemption  from  taxation, 
being  in  the  nature  of  a  renunciation  of 
sovereignty  [or,  as  some  Jurists  have  express- 
ed it  being  in  derogation  of  the  sovereign 
authority  and  of  common  right],  must  in- 
variably be  construed  most  strictly  against 
the  grantee,  and  can  never  be  permitted  to 
extend  either  in  scope  or  duration  beyond 
what  the  terms  of  the  concession  clearly  re- 
quire^" It  has  been  declared  and  applied, 
not  only  by  the  United  States  Supren>e  Court 
but  by  the  courts  of  almost  every  state  In 
the  Union,  as  will  appear  by  a  reference  to 
the  footnote  in  the  Amer.  ft  Eng.  Encyc, 
which  contains  a  citation  of  the  decisions. 
We  ourselves  had  declared  this  to  be  the 
true  rule  of  construction  prior  to  the  pro- 
mulgation of  the  decision  In  the  Chatham 
Case.  Nevin  v.  KroIIman,  Collector,  88  N.  J. 
Law,  574;  State  Board  v.  Morris  &  Essex  R. 
B.  Co..  49  N.  J,  Law,  199,  7  AU.  820;  State 
Board  v.  Paterson,  etc.,  B.  R.  Co.,  50  N.  J. 
Law,  450,  14  Ati.  610.  The  fact  that  the 
property  Involved  In  the  present  litigation  is 
owned  by  a  charitable  organization  and  is 
devoted  to  charitable  uses  affords  no  ground 
for  excluding  it  from  the  operation  of  this 
rule. 

The  Judgment  of  the  Supreme  Court  must 
be  reversed,  and  the  cause  remitted  to  that 
tribunal  for  the  purpose  of  having  there  de- 
termined the  purposes  for  which  the  various 
buildings  upon  the  property  are  being  used, 
whether  the  ascertained  use  In  each  In- 
stance Is  a  charitable  one  under  the  construc- 
tion put  by  this  Court  in  our  earlier  deci- 
sion upon  the  exemption  clause  in  the  tax 
act  so  far  as  that  construction  will  aid  In 
determining  the  question,  and,  when  a  given 
building  Is  foimd  by  it  to  be  used  exclusive- 


ly for  charitable  purposes,  how  much  of  the 
tract  of  land  upon  which  It  has  been  erected 
is  necessary   for  Its  fair  enjoyment 

GREEN,  J.  (dlssenUng).  It  is  very  pro^ 
able  that  I  agree  with  my  Brethren  in  their 
view  as  to  the  meaning,  abstractly  consider- 
ed, of  section  3,  subsec  4,  of  "an  act  for  the 
assessment  and  collection  of  taxes,"  approv- 
ed April  8,  1908.  P.  L.  1903,  pp.  895,  396. 
It  Is  even  probable  that  I  would  agree  with 
them  as  to  the  force  and  effect  of  this  legis- 
lation, applied  concretely  in  the  present 
cases,  if  these  were  cases  of  first  impression. 
Nevertheless,  I  find  myself  unable  to  agree 
with  my  Bretliren  In  voting  to  reverse  the 
Judgment  of  the  Supreme  Court  My  Inabil- 
ity arises  from  the  fact  conceded  by  the  Su- 
preme Court  (72  N.  3.  Law,  at  page  429,  61 
Atl.  387),  and  also  in  the  prevailing  opinion, 
that  a  reversal  cannot  be  had  without  over- 
ruling Sisters  of  Charity  v.  Township  of 
Chatham  (1890)  62  N.  J.  Law,  378,  20  Atl. 
292,  9  L.  R.  A.  198;  and  this  I  do  not  think 
it  right  to  do. 

Before  passing  to  the  reasons  for  my  vote, 
I  think  it  necessary  to  remark  that  the  oXCLer 
case  should  in  my  Judgment  be  freed  from 
the  aspersion  cast  upon  it  by  the  learned 
Justice  who  dissented  therein — an  aspersion 
repeated  in  somewhat  different  form  in  the 
opinion  now  prevailing.  The  words  of  the 
dissenting  Justice  were  (62  N.  J.  Law,  at  page 
878,  20  Atl.,  at  page  294  [9  L.  B.  A.  198]): 
"The  iimbllc  ought  not  to  be  concluded  on  a 
point  not  raised  or  put  at  issue,  as  to  which 
they  were  not  notified  to  produce  evidence, 
and  which  was  not  raised  in  the  argument" 
In  my  view,  the  Issue  raised  in  the  older 
case  was,  taxable  or  not  Upon  this  Issue, 
counsel  for  charity  argued,  exempt  for  stat- 
utory reason  A.  Counsel  for  the  township 
argued,  taxable,  for  contltutional  reason  B. 
With  the  latter  the  Supreme  Court  (Sisters 
St  Elizabeth  v.  Chatham  Tp.,  61  N.  J.  Law, 
89,  16  AtL  225)  agreed;  but  this  court  (52 
N.  J.  Law,  873,  20  Ati.  282,  9  L.  R.  A.  198), 
reversing  the  Supreme  Court  said,  exempt 
for  statutory  reason  C  Everywhere  and  al- 
ways the  question,  taxable  or  not  was  before 
the  mind.  Only  the  views  respecting  It  differ- 
ed. As  I  have  bad  occasion  to  say  In  another 
place,  this  court  Is  not  so  trammeled  by  rules, 
and  was  not  in  1890  so  trammeled,  as  to  be 
obliged  to  decide  a  question  contrary  to  its 
opinion  of  the  right  merely  because  It  Is 
or  was  unable  to  agree  In  detail  with  the 
view  of  that  question  espoused  by  one  or 
the  other  of  contending  coimsel. 

Examining  the  cases  in  hand,  we  find  that 
the  facts  respecting  the  property  of  the  pros- 
ecutor and  the  use  thereof  are  the  same  as 
In  the  older  case.  The  Supreme  Court  ad- 
mltilng  the  binding  force  of  the  earlier  de- 
cision, said  (72  N.  J.  Law,  at  page  429,  61 
Ati.  388):  "The  only  question  to  be  decided 
Is  whether  the  land  that  has  been  assessed 
against  the  prosecutor  la  exclusively  devoted 
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to  the  same  dutrltable  purposes  to  wbldi  the 
buildings  thereon  are  devoted,  as  lllnstrated 
by  such  appellate  decision.  Of  this  there  is 
in  the  testimony  before  us  plenary  proof." 
We  find,  also,  that  the  statute  constmed  and 
applied  la  the  same  as  in  the  older  case.  The 
Supreme  Ckinrt  said  (72  N.  J.  Law,  at  page 
427,  61  Atl.  887):  "In  that  case  the  Identical 
language  of  the  present  statute  was  before 
the  court  of  last  resort"  The  opinion  now 
preralling  observes:  "In  our  oplnlcm  in  the 
earlier  case,  after  reciting  the  exempting 
provision  of  the  statute  (which  remains  un- 
changed except  In  its  phraseology),  we  pro- 
ceeded." The  proposition,  therefore,  of  the 
prevailing  judgment  Is  that.  In  a  case  Involv- 
ing like  facts  and  like  law,  the  solemn  ad- 
judication of  more  than  18  years  ago  Is  to  be 
disapproved  and  overruled,  the  maxim,  "Stare 
decisis,"  notwithstanding.  And,  "C!ul  bono?" 
because,  as  the  opinion,  reduced  to  Its  es- 
sence, appears  to  me  to  answer,  "It  were 
better  so." 

But,  If  the  maxim,  "Stare  decisis,"  Is  not 
of  Itself  sufficient,  there  are  other  grounds 
on  which  I  do  not  think  It  right  to  overrule 
the  older  case;  and  I  mention  them  very 
briefly.  The  case  in  52  N.  J.  Law,  373,  20 
AU.  202,  9  L.  R.  A.  198  et  seq.,  has  been  cited 
by  the  Supreme  Oourt  In  Fireman's  Belief 
Ass'n  V.  Johnson  (188S)  62  N.  J.  Law,  627, 
43  Atl.  573,  Paterson  Rescue  Mission  y. 
High,  BeCr  (1889)  64  N.  J.  Law,  121,  44  AU. 
974,  and  Lltz  v.  Johnston,  Ooll'r  (1900)  65  N. 
J.  Law,  170,  46  AtL  776;  and  by  this  court  in 
Children's  Seashore  House  v.  Atlantic  (3Ity 
aS02)  68  N.  J.  Law,  891,  53  Atl.  399,  59  L.  R. 
A.  947.  How  far  did  the  decision  now  to  be 
overruled  enter  into  those  cases  as  one  fonn- 
dation  stone,  and  bow  far  are  they  to  be 
shaken  by  the  withdrawal  of  the  one  stone? 
I  cannot  answer  with  certainty  In  advance 
of  a  testing;  but  that  litigants  and  coun- 
sel may  regard  those  cases  as  more  open  to 
question  than  they  were  betore  this  day  I  am 
not  at  liberty  to  doubt.  In  State  of  New 
Jersey  v.  Taylor  (1902)  68  N.  J.  Law,  276^ 
53  Atl.  392,  the  constitutionality  of  a  sec- 
tion of  the  criminal  procedure  act  was  at- 
tacked. Asserting  that  the  question  bad  been 
laid  at  rest  by  Brown  v.  State  of  New  Jersey 
(1898)  62  N.  J.  Law,  666,  42  Atl.  811,  this 
court  said,  only  four  years  later  (State  r. 
Taylor,  68  N.  J.  Law,  at  page  279,  53  AtL 
at  page  394):  "Such  a  declaration  must  be 
accepted  as  final.  This  court  will  not  review, 
much  less  overturn,  a  decision  made  by  It 
upon  a  matter  which  was  directly  presented 
for  Its  determination  except  upon  the  fullest 
conviction  that  It  was  erroneous.  And  It  will 
not  do  so  ev^i  then,  when  the  decision  has 
been  so  long  acquiesced  In  and  acted  upon 
that  a  return  to  the  proper  principle  would 
disastrously  affect  existing  interests."  See, 
also,  the  language  of  this  court  in  Newark  t. 
Schub  (1881)  34  N.  J.  Eq.  265.  Are  we  now, 
by  overruling  a  solemn  decision  of  four 
times  four  years  ago,  to  open  the  door  of 


this  court  for  assaults  upon  oilier  dedslons 
which  some  one  may  deem  objectionable?  I 
fear  that  we  are  at  least  setting  the  gates 
ajar.  In  another  case  just  decided  a  majors 
ity  of  this  court  says:  "When  a  decision  upon 
a  point  of  law  has  been  made  upon  solemn 
argument  and  upon  mature  deliberation,  the 
community  have  a  right  to  regard  it  as  a 
just  declaration  or  exposition  of  the  law  and 
to  regulate  their  actions  by  It  Wheal  a  rule 
has  once  been  deliberately  adopted  and  de- 
clared. It  ought  never  to  be  disturbed  by  the 
same  court  except  for  very  urgent  reasons, 
and  upon  a  clear  manifestation  of  error.  See 
1  Kent,  Comm.  475."  If  this  be  a  satisfac- 
tory ratio  decidendi  In  that  case,  why  not 
In  these?  A  persistent  adherence  to  one  stat- 
utory exxmslticm  is  hardly  more  Important 
to  the  public  than  another. 

Believing  that  more  barm  Is  likely  to  be 
done  by  overruling  Sisters  of  Charity  y.  Town- 
ship of  (Jbatham,  52  N.  J.  Law,  373,  20  AtL 
292,  9  L.  R.  A.  198,  than  by  adhering  to  Its 
principle,  I  am  constrained  to  vote  to  affirm 
the  judgment  under  review. 


MILLVILLB  GAS  LIGHT  CO.  v.  VINB- 
LAND  LIGHT  &  POWER  C30. 

(Court  of  Chancery  of  New  Jersey.    Dec  21. 
1006.) 

1.  FBANCHISBa— BXOLDSIVENESS. 

Legislative  pants  of  franchises,  whether 
granted  br  special  charters  or  under  general 
laws,  confer  privileges  which  are  exdnsive  in 
their  nature  as  against  all  persona  apon  whom 
similar  rights  have  not  been  conferred.  Any 
attempted  exercise  of  snch  rights,  without  legis- 
lative sanction.  Is  not  only  an  unwarranted 
usurpation  of  power,  bnt  operates  as  a  direct 
Invasion  of  the  private  property  rights  of  those 
upon  whom  the  franchises  have  been  so  con- 
ferred. 

[Ed.  Note.— For  cases  In  point,  see  (3ent  Die. 
vol.  12,  Corporations,  g  101.] 

2.  Injunction — Subjects   or  Rxuzr— Inva- 
sion OP  Fbanchise. 

A  conrt  of  equity  will  enjoin  the  unlawful 
invasion  of  a  statute  franchise. 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27.  Injunction,  {  134.] 

8.  Same— Evidence— SuPFionsNOT. 

The  restraining  power  of  a  court  of  equity 
Is  exercised  for  the  protection  of  rights,  the 
existence  of  which  Is  clearly  eslablished,  and 
so  far  only  as  may  be  essenual  for  the  protee* 
tion  of  those  rights. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  27,  Injunction,  H  1.  8.] 

4.  CSOBPORATIONS  —  FBANOHISES  —  CONBTBUO- 
TION. 

Public  grants  are  construed  strictly,  and,  in 
all  cases  of  grants  of  franchises  by  the  public 
to  a  private  corporation,  the  established  rule 
of  construction  is  that  any  ambiguity  in  the 
terms  of  the  contract  must  operate  against  the 
corporation  and  in  favor  of  the  public  The 
corporation  takes  nothing  that  is  not  clearly  giv- 
en by  the  act 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  12,  Corporations,  I  1520.] 

5.  Towns — Natubb — Statutobt  Pbovibions. 

The  word  "town"  as  used  in  legislative  acts 
in  New  Jersey  lias  no  fixed  significance,  and  its 
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DM  mast  be  applied  accordinic  to  the  manifest 
legislatire  intention  aa  gathered  from  the  occa- 
■ioD  and  necessity  of  the  act. 
tt.  Irjurctior  —  Pkeuminakt  InjimciiON  — 

SumciKncr  of  Etidxhck. 

Injonetion  denied  becaose  of  want  of  suffi- 
cient certainty  aa  to  complainant's  rights. 

(Syllabns  by  the  Conrt) 

Bill  by  the  MIIlTllIe  Gas  Light  Company 
against  the  VIneland  Light  &  Power  Compa- 
ny for  Injunction.    RefusedL 

Gdwin  F.  Miller  and  GasklU  ft  Oaskill.  for 
complainant.  Leverett  Newcomb  and  French 
ft  Richards,  for  defendant 

LBAMINQ.  y.  a  The  bill  In  this  causa 
Is  filed  by  the  MlllTille  Oas  Light  Company 
to  procnre  an  Injmictlon  to  restrain  the  Vine- 
land  Light  &  Power  Company  from  laying 
gas  pipes  in  certain  highways  in  the  town- 
ship of  Landis,  Cuml>erland  county.  The 
canae  has  been  submitted,  at  the  return  of  an 
order  to  show  cause  for  a  preliminary  In- 
junction, upon  the  bill  and  its  accompanying 
affidavits,  on  the  part  of  complainant,  and 
upon  answering  affidarits,  on  the  part  of  de- 
fendant. Complainant  is  a  corporation  en- 
gaged In  the  business  of  manufacturing  and 
supplying  gas.  Its  worlcs  are  located  in  the 
city  of  MillTilie  and  its  corporate  rights  are 
derived  from  an  act  of  the  Legislature  of 
New  Jersey  entitled  "An  act  to  incorxwrate 
the  Millville  Gas  Light  Company,"  approved 
Uarch  20,  1857.  Defendant  is  a  corporation 
engaged  in  a  lUie  business,  with  its  gasworlcs 
located  in  the  borongh  of  VIneland.  The  city 
of  Millville  Is  abont  six  miles  distant  from 
the  borough  of  VIneland.  The  territory  be- 
tween these  two  municipalities  is  flie  terri- 
tory now  in  dispute,  and  is  Icnown  as  the 
Township  of  Landis."  In  1867,  the  date  of 
the  passage  of  the  act  Incorporating  complain- 
ant company,  Millville  township  included  all 
the  territory  now  comprising  the  present  city 
of  Millville,  the  borough  of  VIneland,  and 
the  township  of  Landis.  Millville  was  then 
an  unincorporated  village.  The  township  of 
Landis  was  set  off  from  Millville  township 
tai  the  year  1864.  The  borough  of  VIneland 
was  incorporated  in  the  year  1880  and  com- 
prises one  square  mile  of  territory  in  the 
center  of  the  township  of  Landis.  The  city 
of  Millville  now  comprises  all  of  the  territory 
of  the  old  township  of  Millville  which  is  not 
included  within  the  boundaries  of  the  town- 
ship of  Landis  and  the  borough  of  Vineland. 

In  November  last  complainant  determined 
to  extend  Its  ^s.  mains  from  the  city  of 
MtiivIIle  through  the  township  of  Landis  to 
or  toward  the  borough  of  VIneland.  It  is 
averred  by  complainant  that  as  soon  as  active 
preparations  were  made  for  this  worlc  defend- 
ant hastily  l)egan  laying  Its  mains  through  the 
town-shlp  of  Landis  from  the  t>orough  of  Vine- 
land  toward  Millville,  and  along  the  highways 
which  complainant  was  to  occupy,  with  a 
view  to  Interfere  with  complainant's  work 
and  to  appropriate  the  territory  secured  to 
complahiant  by  Its  legislative  franchise.    It 


is  this  work  of  defendant  which  complain- 
ant now  seeks  to  enjoin. 

It  Is  claimed  on  behalf  of  complainant  that 
the  act  of  March  20,  1857  (P.  L.  1857,  p.  452, 
c.  164),  imder  which  complainant  Is  incorpo- 
rated, granted  to  complainant  a  ieglslatlv* 
franchise  to  lay  gas  pipes  and  mains  In  the 
highways  throughout  the  territory  then  con- 
stituting Millville  township,  which  territory, 
as  stated.  Includes  the  present  township  of 
Landis  and  borough  of  VIneland.  It  is  also 
claimed  on  behalf  of  complainant  that  de- 
fendant company  is  without  right,  either  by 
legislative  or  municipal  authorization,  to  con- 
duct business  as  a  gas  company  or  to  occupy 
any  streets  or  highways  for  that  purpose. 

Legislative  {prants  of  franchises  of  the  na- 
ture claimed  by  complainant,  whether  granted 
by  special  charters  or  under  general  laws, 
confer  privileges  which  are  necessarily  exclu- 
sive In  their  nature  as  against  all  persons 
ni>on  whom  similar  rights  have  not  been  con- 
ferred, for  any  attempted  exercise  of  such 
rights,  without  legislative  sanction,  Is  not  on- 
ly an  unwarranted  usurpation  of  power,  but 
operates  as  a  direct  invasion  of  the  private 
property  rights  of  those  upon  whom  the  fran- 
chises have  been  so  conferred.  Rarltan  ft 
Del.  Bay  R.  Co.  v.  Del.  &  Bar.  Canal  Co., 
18  N.  J.  Eq.  546,  669;  Pennsylvania  R.  R.  Co. 
T.  National  Railway  Co.,  23  N.  J.  Eq.  441, 
447;  Jers^  City  Gas  Co.  v.  Dwlght,  29  N. 
J.  Eq.  242,  260;  Ellzabethtown  Gas  Co.  v. 
Green,  46  N.  J.  Eq.  118, 124, 18  Ati.  844;  Pom- 
eroy's  Equitable  Remedies,  {  684.  It  follows 
that,  if  complainant  is  at  this  time  entitled 
to  exercise  In  the  disputed  territory  the  privi- 
leges set  forth  in  the  legislative  act  referred 
to,  and  defendant,  as  claimed,  enjoys  no 
legislative  sanction  for  the  conduct  sought  to 
be  enjoined,  complainant  will  be  entitled  to 
the  relief  prayed  for. 

Defendant,  however,  denies  the  title  of  com- 
plainant to  any  franchise  in  the  township 
of  Landis,  and  asserts,  on  Its  own  behalf,  a 
similar  l^slative  grant  covering  that  disput- 
ed territory. 

At  the  hearing  I  expressed  some  doubt 
as  to  whether  this  court  should  entertain  Ju- 
risdiction for  preliminary  relief,  In  view  of 
the  fact  that  complainant  is  not  in  the  actual 
enjoyment  of  the  diluted  territory  and  the 
issues  presented  Include  a  denial  of  the  title 
of  complainant  to  the  rights  sought  to  be 
protected.  While  the  violation  of  franchises 
affords  frequent  instances  for  the  exercise  of 
equity  Jurisdiction,  I  am  not  clear  that  any 
entirely  satisfactory  ground  can  be  found  to 
Justify  a  court  of  equity  hi  granting  Injunc- 
tive relief  In  favor  of  a  complainant  for  the 
protection  of  a  franchise  the  title  to  which  Is 
challenged  by  defendant  in  a  case  where  com- 
plainant Is  not  in  the  actual  enjoyment  of  the 
franchise  claimed.  In  Whitechurch  v.  Hide, 
2  Atk.  391,  the  chancellor  refused  to  enter- 
tain a  bill  for  the  protection  of  a  franchise 
until  complainant  should  have  first  establish- 
ed his  title  at  law.    In  Moor  v.  Veazle,  81  Ma, 
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300,  877,  the  view  Is  entertained  that  a  legls- 
latlTe  grant  of  a  franchise,  emanating,  as  it 
does,  from  the  pec^Ie  in  their  sovereign  ca- 
pacity will  be  regarded  as  the  eqnlTalent  of  a 
right  established  at  law,  but  the  franchise 
there  in  qnestlon  was  In  the  actual  enjoymmt 
of  complainant  In  Delaware  &  Rar.  Canal 
Co.  V.  Rar.  &  Del.  Bay  R.  Co.,  16  N.  J.  Eq. 
321,  378,  the  chancellor  says:  "An  injunction 
is  the  proper  remedy  to  secure  to  a  .party 
the  enjoyment  of  a  statute  privilege  of  which 
he  is  in  the  actual  possession,  and  when  his 
legal  title  Is  not  put  in  doubt"  Where  the 
basis  of  a  bill  Is  the  refusal  of  defendant 
to  yield  to  complainant  the  enjoyment  of 
his  legal  estate  in  lands,  and  the  title  of  com- 
plainant is  in  dispute,  it  14  well  settled  that 
equity  will  not  entertain  Jurisdiction  until 
the  title  is  first  established  at  law.  Hart  v. 
Leonard,  42  N.  J.  Bq.  416,  7  AU.  865 ;  Ontcalt 
V.  Geo.  W.  Helme  Co.,  42  N.  J.  Eq.  665,  4  Atl. 
688,  9  Atl.  683 ;  Todd  ▼.  Staats,  60  N.  J.  Eq. 
C07, 46  Atl.  645.  The  prevailing  view,  however, 
appears  to  be  that  in  the  protection  of  cer- 
tain intangible  properly  rights,  such  as  arise 
In  actions  to  enjoin  private  nuisances,  waste, 
tbe  infringement  of  patents,  of  copyrights, 
of  trade-marks  or  literary  property  in  manu- 
script writings,  the  law  affords  so  inadequate 
a  remedy  that  equity  should  extend  its 
preventive  writ  for  protection,  even  in  cases 
where  defendant  brings  Into  qnestlon  the 
title  of  complainant  to  the  rights  asserted; 
and  the  wrongful  invasion  of  a  statute  fran- 
chise is  thought  to  invoke  equitable  Jnrlsdio 
tion  as  most  nearly  embodying  the  elemoits 
of  a  nuisance. 

The  primary  inquiry,  therefore,  will  be  as 
to  the  character  and  extent  of  complainant's 
rights.  In  this  inquiry  certain  well-settled 
rules  must  be  recognized.  The  restraining 
power  of  a  court  of  equity  is  only  exercised 
for  the  protection  of  rights,  the  existence  of 
which  is  clearly  established,  and  so  far  only 
as  may  be  essential  for  the  protection  of 
those  rights,  and  It  is  also  a  rule  of  con- 
struction that  public  grants  are  to  be  con- 
strued strictly,  and,  in  all  cases  of  grants 
of  franchises  by  the  public  to  a  private  cor- 
poration, the  established  rule  of  construction 
is  that  any  ambiguity  in  the  terms  of  the 
contract  must  operate  against  the  corpora- 
tion and  In  favor  of  the  public.  The  corpo- 
ration takes  'nothing  that  is  not  clearly  given 
by  the  act.  Del.  &  Rar.  Canal  &  C.  &  A.  R. 
&  T.  Co.  V.  Rar.  &  Del.  Bay  R.  Co.,  16  N.  J. 
Eq.  321;  Penna.  Ry.  Co.  v.  National  Ry.  Co., 
23  N.  J.  Bq.  441,  455. 

The  legislative  act  under  which  complain- 
ant claims  (P.  L.  1857,  p.  452,  c.  164)  Is  as 
follows : 

"An   act  to   incorporate  the   Mlllvllle   Oas 
Light  Company." 

"l.  Be  it  enacted  by  the  Senate  and  Gen« 
eral  Assembly  of  the  state  of  New  Jersey, 
that  Ferdinand  F.  Sharp,  John  McNeal,  Ed- 
ward Tatem,  James  Loper,  Nathaniel  Strat- 


ton,  Lewis  Mnlford,  Furman  L.  Mnlford,  and 
Elijah  B.  Rlchman,  and  all  and  every  person 
or  persons  who  may  become  subscribers  ac- 
cording to  the  mode  hereinafter  prescribed, 
and  their  successors,  are  hereby  created  a 
body  politic  and  corporate  In  fact  by  the 
name  of  the  Mlllvllle  Oas  Light  Company,' 
and  by  the  said  name  the  said  corporation 
shall  have  power  and  authority  to  manufac- 
ture, make  and  sell  gas  for  the  purpose  of 
lighting  the  streets,  buildings,  mannfactoriefl 
and  other  places  situated  In  the  town  of 
Mlllvllle  and  its  vicinity. 

"Z  And  be  it  enacted,  that  the  said  cer^ 
poration  shall  be  empowered  to  lay  down 
their  gas  pipes,  and  to  erect  gas  posts,  bom- 
ers  and  reflectors  in  the  streets,  alleys,  lanes, 
avenues,  and  public  grounds  of  the  town  of 
Mlllvllle  and  its  vicinity,  and  to  do  all  things 
necessary  to  light  the  said  town  and  the 
dwellings,  stores,  and  other  places  situated 
therein:  Provided  that  the  public  travel 
shall  at  no  time  be  affected  or  Impeded  by 
the  laying  of  the  said  pipes  or  the  erection 
of  the  said  posts;  and  the  streets,  side  and 
cross  walks,  public  grounds,  lanes  and  ave- 
nues shall  not  be  injured,  but  shall  be  left  in 
as  good  and  perfect  condition  as  before  the 
laying  of  the  said  pipes  or  the  erection  of 
the  said  poets." 

The  other  provisions  of  the  act  are  not 
material  to  the  present  controversy. 

The  claim  of  complainant  is  that  the 
words,  "The  town  of  MiUviUe  and  Its  vi- 
cinity," as  nsed  in  the  first  and  second  sec- 
tions of  the  act  Include  the  territory  whldi 
comprised  the  township  of  Mlllvllle  as  it  ex- 
isted at  the  date  of  the  passage  of  the  act. 
whereas  the  contention  on  the  part  of  de- 
fendant Is  that  the  words  relate  to  only  the 
territory  which  comprised  the  village  of  Mlll- 
vllle, as  It  then  existed,  and  the  territory  in 
its  immediate  vldnity,  now  defined  by  the 
corporate  limits  of  the  dty  of  Millvllle.  As 
already  stated,  Mlllvllle,  in  the  year  1857. 
was  a  small  unincorporated  village,  and  the 
township  of  Millvllle  then  embraced,  not 
only  the  vlUage  of  Mlllvllle,  but  also  the  tee- 
rltory  now  Included  in  the  present  city  of 
Mlllvllle,  township  of  Landia,  and  the  bor- 
ough of  Vlneland,  respectively. 

The  significance  of  the  word  "town,"  as 
nsed  in  legislative  acts,  has  been  the  subject 
of  Judicial  examination  In  this  state  In  a 
number  of  cases.  These  cases  are  all  col- 
lected In  Brown's  Estate  v.  Tawn  of  Union, 
62  N.  J.  Law,  42,  40  Atl.  632,  except  the 
case  of  Holmes  v.  Jersey  City,  12  N.  J.  Eq. 
299,  which  is  not  there  cited.  These  cases 
fully  determine  that  the  word  has  no  fixed 
significance  in  New  Jersey.  The  word,  as 
used  in  the  Constitution  and  in  various  stat- 
utes. Is  held  to  be  of  such  uncertain  meaning, 
standing  alone,  that  the  courts  have  uniform- 
ly applied  Its  use  according  to  the  manifest 
Intention  of  the  legislation  as  gathered  from 
the  occasion  and  necessity  of  the  act    By 
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the  adoption  of  this  rule  of  constractlon  in 
this  case  the  legislative  grant  to  complain- 
ant was  either  for  the  village  of  MlUvllle 
and  Its  vicinity  or  the  township  of  Hlllvllle 
and  Its  vlclalt?,  according  as  the  legislative 
Intent  may  be  more  clearly  manifest  To 
conclude  that  the  latter  was  intended  would 
seem  to  ctrnfllct  with  the  reasonlnx  adopted 
by  the  Conrt  of  Appeals  In  Madison  v.  Mor- 
ristown  Gas  Light  Co.,  65  N.  J.  Eq.  356, 
54  AtL  439,  where  It  was  held  to  do  violence 
to  the  word  "vicinity"  to  assume  that  the 
Legislature  intended  by  that  word,  similarly 
nsed,  to  inclnde  territory  of  an  Independent 
municipality  not  named.  The  more  ai^arent 
legislative  Intent,  in  the  use  of  the  expres- 
sion, "the  town  of  Mlllvllle  and  Its  vicinity," 
In  the  act  In  question,  appears  clearly  to  be 
the  equivalent  of  the  expression,  "the  vil- 
lage of  Mlllvllle  and  its  vicinity,"  and  that 
Is  the  meaning  which  I  attribute  to  the 
language  used.  The  determination  of  what 
territory  was  intended  by  the  use  of  the  word 
"vicinity"  is  more  difficult.  I  am  impressed 
that  an  accurate  determination  of  the  legis- 
lative intent  in  the  use  of  that  word,  in  the 
act  in  question,  is  dependent  largely  on  an 
Intimate  knowledge  of  the  physical  condi- 
tions which  existed  at  that  time  at  the  vil- 
lage of  Mlllvllle  and  the  territory  surround- 
ing it  How  large  a  village — territorially — 
was  IflllvlUe  in  1857?  Were  there  other 
villages  in  MillviUe  township — ^near  by  or 
distant — which  might  then  have  been  rea- 
sonably thought  to  be  appropriate  territory 
to  receive  a  supply  of  gas,  either  presently  or 
in  the  near  future?  Was  the  entire  township, 
other  than  Mlllvllle,  a  sparsely  settled  coun- 
try district,  or  were  there  other  mnnidpali- 
tles  In  the  township  at  that  time?  These 
and  other  physical  conditions,  not  disclosed 
by  the  record,  would  seem  to  be  almost  es- 
sential to  an  intelligent  determination  of  the 
import  of  the  word  "vicinity"  as  used  in  the 
act.  Bat,  without  something  to  indicate  a 
legrislatlve  Intent  to  include  more  territory 
than  would  naturally  be  Imported  by  the  ex- 
pression "Mlllvllle  and  vicinity,"  I  am  unable 
to  conclude  that  the  language  used  was  In- 
tended to  include  the  entire  township.  It 
will  be  noted  that  the  second  section  of  the 
act  empowers  complainant  "to  lay  down 
tlieir  [its]  gas  pipes,  and  to  erect  gas  posts, 
burners,  and  reflectors  In  the  streets,  alleys, 
lanes,  avenues  and  public  grounds  of  the 
town  of  Mlllvllle  and  Its  vicinity."  The  ab- 
sence of  a  reference  to  roads,  as  well  as  the 
natural  significance  of  the  expression,  car- 
ries with  it  a  suggestion  of  some  force  that 
an  entire  township  was  not  within  the  con- 
templation of  the  legislative  body.  My  con- 
closion  is  that  It  does  not  at  this  time  ap- 
pear with  sufficient  certainty  that  complain- 
ant is  the  owner  of  a  franchise  covering  the 
territory  in  dispute  to  Justify  this  court  in 
granting  a  preliminary  Injunction  against 
def aidant. 
In  refoslng  an  Injunction  I  do  not  wish 


to  be  misunderstood.  The  Injunction  Is  re- 
fused because  at  this  time  I  deem  the  rights 
of  complainant,  as  disclosed  by  the  record, 
to  be  too  uncertain  to  Justify  preliminary  re- 
lief. This  must  not  be  deemed  to  prejudge 
the  case  of  complainant  on  final  hearing,  for, 
as  already  Indicated,  the  significance  of  the 
word  "vicinity"  may  well  be  controlled  by 
facts  not  at  this  time  within  the  knowledge 
of  the  court  Should  defendant  continue 
the  construction  of  Its  works  within  the  ter- 
ritory In  dispute,  it  will  do  so  at  its  own 
risk.  The  bill  may  stand  as  one  for  manda- 
tory relief  at  final  hearing. 

The  conclusion  I  have  reached  renders  un- 
necessary a  discussion  of  the  other  questions 
presented.  The  order  to  show  cause  will 
be  dismissed. 


MAYOR,  HTO,  OP  JERSEY  CITY  v.  TOWN 
OF  HARRISON  et  aL 
MATTHEWS  v.  SAME. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  W05.) 

Dissenting  opinion. 

For  majority  opinion,  see  62  Atl.  765. 

DIXON,  J.  (dIssentingO.  I  do  not  think 
that  the  resolution  passed  by  the  council  of 
the  town  of  Harrison  on  July  7,  1903,  and 
the  action  of  Jersey  City  thereon,  constitut- 
ed a  contract  for  the  furnishing  of  a  water 
supply;  but  I  do  think  they  constituted  a 
proposal  on  the  part  of  the  town  and  an  ac- 
ceptance on  the  part  of  the  city,  which, 
prima  fade,  would  entiUe  each,  as  against 
the  other,  to  Insist  on  the  execution  of  such 
a  contract  Assuming  that  such  a  proposal 
and  acceptance  are  within  the  statute  of 
frauds,  I  think  they  were  both  duly  signed. 
That  the  contract  tendered  by  Jersey  City 
was  duly  signed  is  admitted.  The  resolution 
of  the  council  unconditionally  called  for  ac- 
tion by  Jersey  City,  and  thus  by  necessary 
implication  authorized  the  clerk  of  the  coun- 
cil to  communicate  its  terms  to  the  city  in 
the  usual  manner.  This  he  did  by  sending 
to  the  city  authorities  a  certified  copy  of 
the  resolution,  signed  by  himself  as  clerk 
of  the  council.  The  propriety  of  his  doing 
so  was  not  questioned  by  the  cotmcll,  when. 
In  response  to  the  resolution,  the  city  tender- 
ed the  contract  executed  by  it  Such  sig- 
nature fulfilled  the  requirements  of  the  stat- 
ute. 

Stress  is  here  laid  on  the  word  "new" 
to  support  the  position  that  the  acceptance 
by  the  city  did  not  correspond  with  the  pro- 
posal by  the  town.  The  evidence  shows  that 
Jersey  City  was  then  receiving  what  was 
known  and  characterized  as  "a  new  water 
supply"  for  the  use  of  its  own  citizens, 
and  the  town,  under  the  contract  of  July 
31,  1885,  and  therefore  under  the  terms  of 
the  resolution  of  July  7,  1903,  was  to  be  fur- 
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nlshed  trltb  water  ont  of  the  same  supply. 
To  tills  effect  was  the  acceptance  by  the 
city.  I  therefore  conclude  that  by  force  of 
the  proposal  and  acceptance  Jersey  City 
acquired  rights  of  which  the  council  could 
not  legally  deprive  It,  except  upon  the  as- 
certainment of  some  extrinsic  .ground  for 
denying  the  Justness  of  Its  claim.  When  a 
municipal  body  Is  confronted  with  such  a 
situation,  then,  according  to  numerous  de- 
cisions in  this  state  (Traction  Company  ▼. 
Board  of  Works,  56  N.  J.  Law,  431,  29  Atl. 
103,  affirmed  on  error  Camden  Horse  R. 
Co.  y.  West  Jersey  Traction  Co.,  57  N.  J. 
Law,  710,  84  Atl.  1134;  Connolly  v.  Free- 
holders, 57  N.  J.  Law,  286,  80  Atl.  648;  Stan- 
ley V.  Passaic,  60  N.  J.  Law,  392,  88  Atl. 
181;  Dodd  ▼.  State  Board  of  Health,  67  N. 
J.  Law,  463,  51  Atl.  456;  Jersey  City,  etc.. 
Railway  Co.  v.  Passaic,  68  N.  J.  Law,  110, 
62  Atl.  242),  the  body  must  assume  a  quasi 
judicial  character  and  give  due  notice  to 
the  parties  Interested  before  proceeding  to 
deal  with  their  rights.  If  it  falls  to  do  so. 
Its  proceedings  will  be  set  aside  on  certlo- 
'rarl.  Consequently  the  resolution  of  the 
council,  passed  September  15,  1903,  to  res- 
cind the  resolution  of  July  7,  1903,  without 
notice  to  Jersey  City,  should  be  set  aside. 
Until  the  rights  of  Jersey  City  were  legal- 
ly ended.  It  was  unreasonable  for  the  coun- 
cil to  attempt  to  bind  the  town  as  propos- 
ed by  the  resolution  of  September  15,  1903, 
providing  for  a  contract  with  the  New  Jer- 
sey Suburban  Water  Company  for  another 
supply  of  water,  and  therefore  that  resolu- 
tion should  also  be  set  aside. 

ORAY,  J.,  concurs. 


TAYLOR  PROVISION  CO.  r.  ADAMS  EX- 
PRESS CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  20,  1905.) 

1.  Ckrtiorabi— Rkvikw  ov  Obdebs  ov  Ont- 

CUIT  COUBT.  .       , 

The  circuit  court  being  a  constitutional 
court  of  record,  having  general  jurisdiction  over 
oommon-law  actions,  and  proceeding  therein  ac- 
cording to  the  common  law,  its  orders  are  not 
reviewable  by  certiorari. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Certiorari,  SI  1»,  20.] 

2.  Costs— On  Appeai. 

Defendant,  having  sued  out  a  writ  of  cer- 
tiorari from  the  Supreme  Court  to  review  an 
order  of  a  court  which  could  not  bo  be  reviewed, 
will  not  be  allowed  costs  on  error  to  the  Stw 
preme  Court  to  review  the  affirmance  of  the 
order  on  such  writ,  though  the  affirmance  of 
the  order  was  reversed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Costs,  S  904.1 

En-or  to  Supreme  Court. 

Action  by  the  Taylor  Provision  Company 
against  the  Adams  Express  Company.  An 
order  of  the  circuit  court  was  affirmed  by 
the  Supreme  Court  (59  Atl.  10,  71  N.  J.  Law, 
523),  and  defendant  brings  error.  Reversed, 
with  directions. 


Conover  English  and  Robert  H.  McCarter, 
for  plaintiff  in  error.  Scott  ScammeU,  for 
defendant  in  error. 

DIXON,  J.  In  a  common-law  action  on 
contract,  brought  in  the  Mercer  circuit  court, 
the  defendant  obtained  a  rule  requiring  the 
plaintiff  to  show  cause  why  the  service  of 
gammons  and  declaration  should  not  be  set 
aside.  On  return  of  the  rule  it  was  dimissed, 
and  thereupon  the  defendant  sued  out  a  writ 
of  certiorari  from  the  Supreme  Court  to  re- 
verse the  dismissal  The  Supreme  CV>urt, 
however,  on  a  consideration  of  the  merits 
of  the  original  rule,  affirmed  the  proceedings 
In  the  circuit  court,  and  snch  affirmance  is 
now  brought  here  by  writ  of  error. 

The  action  of  the  Supreme  Court  was 
throughout  Irregular.  The  clmilt  court  is  a 
constitutional  court  of  record,  having  general 
jurisdiction  over  common-law  actions  Inter 
partes,  and  proceeding  therein  acordlng  to  the 
course  of  the  common  law.  As  snch  Its 
orders  are  reviewable,  not  by  certiorari,  but 
by  writ  of  error,  and  only  after  final  judg- 
ment Oroenvelt  v.  Burwell,  1  Salk.  263;  Bac. 
Abr.  tit  "Error"  A;  1  Arch.  Pr.  208;  Den 
(Rutharford)  v.  Fen.  21  N.  J.  Law,  700; 
State  V.  Wood,  23  N.  J.  Law,  660;  Cooper  v. 
Vanderveer,  47  N.  J.  Law,  178.  The  writ  of 
certiorari  should  not  have  been  allowed,  and, 
after  allowance.  It  should  have  been  dismiss- 
ed. It  conferred  on  the  Supreme  Court  no 
authority  to  pass  judgment  upon  the  pro- 
ceedings In  the  circuit,  and  consequently  the 
affirmance  thereof  was  Illegal. 

The  affirmance  Is  reversed,  and  the  Supreme 
Court  is  directed  to  dismiss  the  writ  of  cer- 
tiorari as  Improvidently  granted.  As  the 
certiorari  was  allowed  at  the  Instance  of 
the  plaintiff  in  error.  It  should  not  recover 
any  costs  In  this  court 


DOHERTT  V.  CATSKILL  CEMENT  CO. 

(Court  of  Ehrrors  and  Appeals  of  New  Jersey. 
Nov.  20,  1005.) 

Courts— JuBrsDicnoN-TREsPASS. 

A  court  hag  no  jurisdiction  of  an  action 
for  damages  from  a  trespass  to  lands  ontside 
the  state. 

fEd.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  13,  Courts,  S  23.] 

Error  to  Supreme  Court 

Action  by  Patrick  H.  Doherty  against  the 
Catskill  Cement  Co.  Judgment  sustaining  a 
demurrer  to  the  declaration  was  affirmed  by 
the  Supreme  Court  and  plaintiff  brings  er- 
ror.     Affirmed. 

Blade  &  Drayton,  for  plaintiff  in  error. 
George  L.  Record,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  of  the  Su- 
preme Ctourt  brought  here  by  this  writ  of 
error  affirmed  a  Judgment  of  the  Hudson  cir- 
cuit court  entered  upon  a  demurrer  to  a 
declaration.  The  demurrer  presented  the 
same  tjuestion  that  was  presented  to  the  Su- 
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preme  Conrt  in  the  case  of  HIU  ▼.  Nelson, 
70  N.  J.  Law,  376,  67  Atl.  4U.  We  approve 
of  the  doctrine  of  the  Sapreme  Court  In  that 
case  and  deem  It  applicable  to  the  demurrer 
In  this  case.  The  same  doctrine  was  stated 
by  the  circuit  court  Judge  in  his  opinion  sus- 
taining the  demnrrer. 

For  this  reason,  we  think  the  Judgment  of 
the'  Supreme  Court,  affirming  the  Judgment  of 
the  circuit  court,  should  be  affirmed. 


TOWNSEND  T.  ATLANTIC  CITY  et  al. 

(Court  of  EiTFors  and  Appeals  of  New  Jersey. 
June  18, 1908.) 

j.  munioifai.  cobpobatiors  —  cohtbactb  — 

Pbovisior  TOB  Patuent. 

Under  the  direct  provisions  of  the  garbage 
act  of  1902  (P.  L.  p.  200),  providing  that  the 
common  council  of  any  dty  may  make  a  con- 
tract for  the  removal  and  disposal  of  garbage, 
the  sum  required  to  discharge  the  obligation  In- 
curred b^  such  a  contract  may  be  raised  during 
the  oontmuance  of  the  contract,  and  hence  an 
ordinance  directing  the  mayor  and  clerk  to  exe- 
cnte  such  a  contract,  passed  by  the  council  with- 
out first  liaving  made  a  sufiScient  appropriation 
to  meet  the  expense,  is  not,  for  that  reason, 
invalid. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  36,  Municipal  Corporations,  {  1842.] 

2.  Sake— Advebtisemsnt  tob  Bids. 

Under  the  direct  provisions  of  the  garbage 
act  of  1902  (P.  U  p.  200),  a  contract  for  the 
destruction  of  garbage  in  a  city  can  be  made 
only  after  bids  therefor  shall  have  been  ad- 
vertised for  in  one  or  more  city  newspapers, 
hence  an  ordinance  directing  the  mayor  and 
clerk  to  execute  such  a  contract,  without  ad- 
vertisement first  having  been  made,  is  invalid. 
a  Same. 

Defendant  city  was  organized  under  an  act 
approved  April  3,  1902  (P.  L.  p.  248).  and  by  the 
fourteenth  section  of  this  act  the  council  is  em- 
powered to  pass  ordinances  providing  for  the 
collection  ilnd  disposition  of  garbage  and  all 
refuse  matter.  The  garbMe  act  approved  March 
27,  1903,  provides  that  the  common  council  of 
any  city  may  make  a  contract  for  the  removal 
and  disposition  of  garbage,  but  provides  further 
that  such  a  contract  shall  only  be  made  after 
bids  stiall  have  been  advertised  for.  Held,  that 
these  statutes  must  be  construed  together,  and 
that  the  council  of  defendant  city  might  by  ordi- 
nance adopt  any  reasonable  means  for  dispos- 
ing of  its  garbage,  but,  if  a  contract  were  the 
method  provided,  then  compliance  with  the  garb- 
age act  as  to  advertisement  for  bids  was  essen- 
tial to  its  legality. 

Error  to  Sapreme  Court 

Certiorari  by  Maiit  Townaend  against  At- 
lantic City  and  another.  From  a  Judgment 
for  plaintiff,  defendants  bring  error.  Af- 
firmed. 

John  O.  Reed  and  Thompson  &  Cole,  for 
plaintiffs  in  error.  George  A.  Bourgeois,  for 
defendant  in  error. 

The  court,  having  conferred  upon  this  case 
and  reached  a  oonclnsion  therein,  requested 
Mr.  Justice  DIXON  to  prepare  an  opinion. 


The  following  was  prepared  and  copies  dis- 
tributed by  him  among  the  members  of  the 
conrt  shortly  before  his  death.  It  has  l>een 
approved  and  adopted  as  the  opinion  of  the 
court: 

DIXON,  J.  The  certiorari  in  this  case 
brought  before  the  Supreme  Court  an  ordi- 
nance passed  by  the  council  of  Atlantic  City 
on  July  2S,  1904,  directing  the  mayor  and 
clerk  to  execute  a  contract  with  the  Atlantic 
City  Product  Company  for  the  destruction 
of  garbage  and  small  dead  animals  found 
within  the  city  during  one  year  from  the 
date  of  the  contract,  at  a  cost  to  the  city  of 
$20,300.  The  Supreme  Court  annulled  this 
ordinance  because  a  sufficient  appropriation 
to  meet  the  expense  had  not  previously  been 
made.  In  reaching  this  decision,  the  Su- 
preme Court  seems  to  have  overlooked  the 
garbage  act  of  March  27,  1902  (P.  L.  p.  200). 
That  act  declares  that  the  common  council, 
etc.,  of  any  city  may  make  a  contract,  not 
exceeding  the  term  of  five  years  at  a  time, 
for  the  collection  or  removal  of  ashes,  and  the 
collection,  removal,  and  disposal  of  garbage, 
and  during  the  continuance  of  such  contract 
shall  annually  raise  by  taxation  the  sum  need- 
ed to  defray  the  expense  thereof  for  the 
next  fiscal  year.  Evidently  this  statute  dis- 
pensed with  the  necessity  of  a  prior  appropri- 
ation sufiiclent  to  discharge  tiie  obligation 
incurred  by  a  contract  falling  within  its 
purview.  The  sum  required  could  X>e  raised 
during  the  continuance  of  the  contract  But 
by  the  proviso  of  the  statute  it  Is  enacted 
that  such  contract  shall  be  entered  Into  only 
after  bids  therefor  liave  been  advertised  for 
In  one  or  more  dty  newspapers  for  at  least 
two  weeks  prior  thereto.  Lack  of  such  ad- 
vertisement was  assigned  by  the  prosecut- 
or of  the  certiorari  as  a  reason  for  invalidat- 
ing the  ordinance,  and,  It  being  conceded 
that  no  advertisement  was  made,  the  Judg- 
ment setting  aside  the  ordinance  was  Jus- 
tified. It  is  suggested  on  behalf  of  the  de- 
fendants that  this  statute  does  not  apply  to 
Atlantic  City,  because  the  city  was  organiz- 
ed under  a  later  act,  approved  April  3,  1902 
(P.  L.  p.  284),  by  the  fourteenth  section  of 
which  the  council  is  empowered  to  pass  or- 
dinances providing  for  the  collection  and 
disposition  of  offal,  garbage,  waste,  and  all 
refuse  matter. 

We  perceive  no  Incongruity  Ijetween  these 
statutes.  Read  together,  their  meaning  Is 
that  the  council  may  by  ordinance  adopt 
any  reasonable  means  for  disposing  of  the 
offensive  material  mentioned,  but.  If  a  con- 
tract is  the  method  provided,  then  compli- 
ance with  the  garbage  act  is  essential  to 
legality. 

The  Judgment  of  the  Supreme  Court  is 
affirmed. 
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STATS  T.  ADAMS  et  aL 

(Conrt  of   Oyer   and   Terminer  of   Delaware. 
New  Caatle.    Nov.  29,  1906.) 

X.  HOUOIDK— iMUBDKR — FiBST  DkOKSX. 

Murder  in  the  first  degree  consists  in  Ei  Il- 
iac a  homan.  being  with  malice  aforethought, 
or  in  perpetrating  or  attempting  to  perpetrate 
a  crime  punishable  with  death,  where  the  mur- 
der is  committed  with  sedate  deliberate  mind 
and  formed  design  to  take  life. 

[fid.  Note. — For  cases  in  twint,  see  Cent.  Dig. 
Tol.  28,  Homicide,  U  36-40.] 

2.  Samk— Intent. 

The  design  to  take  life  on  a  prosecution 
for  murder  may  be  indicated  b;  the  deliberate 
■election  and  use  of  a  deadly  weapon,  by  previ- 
ous quarrels  or  grudges,  by  antecedent  menaces 
or  threats,  and  It  is  not  necessary  that  a  design 
to  take  life  should  have  existed  any  consider- 
able time;  it  being  sufficient  if  it  so  exists  at 
the  time  of  the  infliction  of  the  mortal  wound. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  i  14.] 

8.  Baio)— Skoond  Dsobee. 

Murder  of  the  second  degree  is  where  there 
is  BO  deliberate  mind  and  formed  design  to  take 
life,  but  where  the  killing  is  malicious,  and 
without  justification  or  excuse,  without  provoca- 
tion, or  without  sufficient  provocation  to  re- 
duce the  homicide  to  manslaughter. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  H  39,  40.] 

4.  SaHB— MAN8I.A.UOHTEB. 

Manslaughter  is  where  the  homicide  is 
willful  and  unlawful,  but  is  committed  under 
such  circumstances  of  provocation  or  alleviation 
as  to  rebut  the  implication  of  malice ;  as  where 
one  in  a  mutual  altercation  in  the  heat  of 
blood  or  in  a  transport  of  passion  on  .sufficient 
provocation,  without  malice,  inflicts  a  mortal 
wound,  without  time  for  the  passions  to  cool. 
[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,   Homicide,   S§   62-^5.] 

5.  SAMI!— PBINCIFAI.B  AND  ACCE880BIK8. 

The  statute  provides  that  every  person  who 
abets,  procures,  commands,  or  counsels  any 
other  person  or  persons  to  commit  any  crime 
shall  be  deemed  an  accomplice  and  equally 
guilty  with  the  principal  offender.  Held,  that 
where  one  actually  inflicted  a  mortal  wound, 
but  another  was  present,  abetting,  procuring, 
commanding,  or  counseling  him,  the  latter  was 
an  accomplice,  and  equally  guilty. 

[Ed.  Note.— For  cases  in  point,  gee  Cent  Dig. 
vol.  26,  Homicide,  H  48-51.] 

6.  Samb—Bvidencb— Dying  Declarations. 

■  On  a  prosecution  for  murder,  dying  declara- 
tions of  decedent  are  to  be  considered  by  the 
jury  as  any  other  testimony  in  connection  with 
all  the  other  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Celt  Dig. 
vol.  26,  Homicide,  {{  463,  464.] 

7.  Same— Intoxication. 

On  a  prosecution  for  murder,  where  there 
was  evidence  as  to  the  intoxication  of  defend- 
ant at  the  time  of  the  crime,  he  could  not  be 
convicted  of  murder  in  the  first  degree,  unless 
the  jury  was  satisfied  that  he  had  mental  ca- 
pacity to  form  a  specific  intent  or  deliberate 
design  to  kill  decedent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  {  45.] 

8.  CKnoNAi,  Law— Confession  of  Accused 

— QtTESTIONS    FOE  JURY. 

On  a  prosecution  for  murder,  it  is  for  the 
jury  to  determine   how   much   credit   is   to  be 

?iven  any  confession  of  the  accused,  after  care- 
ully  contiidering  all  the  circumstances. 
[Ed.  Note. — For  cnses  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law.  §S  1227,  1229.] 


9.  Sake. 

On  a  prosecution  for  murder.  It  is  for  the 
jury  to  determine  the  weight  of  the  evidence  as 
to  the  flight  of  defendant  after  the  homicide, 
considering  his  motive  aa  disclosed  by  the  testi- 
mony. 

[Ed.  Note.-^For  cases  in  point,  see  Cent  Dig. 
ToL  14,  Criminal  Law,  H  1257,  1713,  17ia] 

10.  Same— BiTBDSN  of  Pboof. 

On  a  prosecution  for  murder.  It  i»  in- 
cumbent on  the  state  to  prove  every  element  of 
the  crime  charged. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Homicide,  {  261.] 

IL  Same. 

On  a  prosecution  for  murder,  malice  must 
be  proved  t)eyond  a  reasonable  doubt 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  {  479.] 

12.  Saicb— EiVidence  of  Mai^icb. 

On  a  prosecution  for  murder,  malice  may 
be  proved  by  any  and  all  the  circumstances  sur- 
rounding the  case  which  show  that  the  act 
complained  of  was  intentional,  and  was  wicked- 
ly and  recklessly  done. 

[Ed.  Note.— For  case  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  {  286.] 

18.  Sake — Second  Degree— Maijcx. 

In  order  to  warrant  a  conviction  of  mnr- 
der  of  the  second  degree,  such  willful,  delib- 
erate, and  cruel  conduct  most  be  proved  as 
to  show  implied  malice. 

SBi.  Note.— For  cases  in  point  see  Cent  Dig. 
.  26,  Homicide,  fj  53a-587.] 

14.   SAMK-HMANSLAnaHTSB- Use     OV    DEADI.T 

Weapon. 

Where  death  is  produced  by  the  nse  of  • 
deadly  weapon,  the  provocation  must  be  great 
to  reduce  the  homicide  to  manslaughter. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dis. 
vol.  26,  Homicide,  {  83.] 

16.  Saub— Pbovooation. 

Where  a  killing  takes  place  in  a  fi^ht  be- 
tween two  parties,  to  reduce  the  crime  to 
manslaughter  it  must  appear  that  it  was  per- 
petrated in  a  transport  of  passion,  or  in  the 
heat  of  blood,  and  on  sufficient  provocation,  and 
without  malice. 

[EJd.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  26,  Homicide,  H  86,  87.] 

16.  Cbiuinax   Law— QiTESTioNs   fob  Jubt — 
CoNFLicTiNO  Evidence. 

Where,  on  a  prosecution  for  murder,  the 
testimony  is  conflicting,  it  is  the  duty  of  the  ju- 
rv  to  reconcile  it  if  they  can ;  if  not,  then  they 
should  give  credit  to  such  of  it  as  they  deem 
most  worthy  of  belief. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  S  1714.] 

17.  Saio:— Reasonable  Doubt. 

The  reasonable  doubt  beyond  which  the 
jury  must  be  satisfied  in  order  to  authorize  a 
convictiMi  must  be  a  reasonable  one,  not  vague, 
fanciful,  or  speculative. 

[ESd.  Note. — ^For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §1  1267,  1907,  1908.] 

James  Adams  and  another  were  prosecuted 
for  murder  of  the  first  degree.  Verdict  oC 
guilty  of  murder  in  the  second  degree. 

Argued  before  LORE,  C.  J.,  and  SPRU- 
ANCE  and  BOTCE,  JJ. 

Robert  H.  Richards,  Atty.  Qen.,  and  Dan- 
iel O.  Hastings,  Deputy  Atty.  Qen.,  for  the 
State.  James  Saulsbury,  for  deffendont 
James  Adams.  Leonard  El.  Wales,  for  de- 
fendant Theodore  Adams. 
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LOBB,  0.  J.  (cbargtng  Jury).  James  Ad- 
ams and  Theodore  Adams,  the  defendants, 
are  Indicted  for  murder  of  tb«  first  degree. 
The  state  charges  that  on  the  19th  day  of 
June  of  the  present  year  they  so  cnt  and 
wounded  one  James  Redden  with  a  knife 
that  he  died  the  following  day.  Under  this 
indictment  yon  may  find  one  or  both  of  the 
defendants  guilty  of  murder  of  the  first  de- 
gree, or  of  murder  of  the  second  degree,  or 
of  manslaughter,  or  yon  may  find  them  or 
either  of  them  not  gullly.  It  Is  therefore 
necessary  that  you  should  be  Instructed  as 
to  these  three  grades  of  felonious  homicide. 

Murder  of  the  first  degree  consists  in  Icill- 
Ing  a  human  being  with  express  malice  afore- 
thought, or  In  perpetrating  or  attem{)tlng  to 
perpetrate  a  crime  punishable  with  death; 
that  Is,  where  the  murder  Is  committed  with 
sedate,  deliberate  mind  and  formed  design  to 
take  life.  Such  design  may  be  Indicated  by 
the  deliberate  selection  und  use  of  a  deadly 
weapon,  by  previous  quarrels  or  grudges,  by 
antecedent  menaces  or  threats.  It  Is  not 
necessary  that  such  design  to  take  life  should 
have  existed  In  the  mind  of  the  assailant  for 
any  considerable  time  prior  to  the  killing. 
It  is  sufficient  if  It  so  existed  at  the  time  the 
mortal  wound  was  Inflicted. 

Murder  of  the  second  degree  is  where  there 
Is  no  such  deliberate  mind  and  formed  design 
to  take  life;  but  where  the  killing  Is  mali- 
cious, and  without  Justification  or  excuse, 
withont  any  provocation,  or  without  suffi- 
cient provocation  to  reduce  the  homicide  to 
manslaughter.  In  such  case  malice  is  im- 
plied by  law. 

Manslaughter  Is  where  the  homicide  is 
willful  and  unlawful,  but  Is  committed  under 
Each  circumstances  of  provocation  or  allevi- 
ation as  to  rebut  the  Implication  of  malice; 
as  where  one  In  a  mutual  altercation  In  the 
heat  of  blood,  or  In  a  transport  of  passion 
upon  sufficient  provocation,  without  malice, 
inflicts  a  mortal  wound,  without  time  for 
reflection  or  for  the  passions  to  cool.  In  all 
such  cases  there  must  be  the  absence  of  a  de- 
liberate Intent  to  kill.  The  killing  must  re- 
sult from  heat  of  blood  or  transport  of  pas- 
sion. 

Bearing  these  definitions  In  mind,  your  In- 
quiry win  be  of  which  of  these  grades,  If  of 
any,  the  defendants  are  guilty. 

The  defendants  are  Indicted  Jointly.  Tou 
may  find  one  of  them  or  both  of  them  guilty, 
or  one  or  both  of  them  not  guilty  of  any  one 
of  these  crimes.  If  the  evidence  shall  so  war- 
rant It  is  not  disputed  by  the  defendants 
that  James  Redden  died  on  or  about  the  20th 
day  of  June  last  from  a  wound  Inflicted  by  a 
knife  as  alleged  In  the  Indictment ;  but  each 
defendant  claims  that  be  did  not  inflict  the 
mortal  wound,  but  that  the  other  defendant 
did.  By  the  statutes  of  this  state  "every  per- 
son who  shall  abet,  procure,  command  or 
counsel  any  other  person  or  persons  to  com- 
mit any  crime,  or  misdemeanor,  shall  be 
deemed  an  accomplice  and  equally  criminal 


with  the  principal  offender."  If  ftom  the 
evidence  you  shall  be  satisfied  that  one  of 
the  defendants  actually  Inflicted  the  mortal 
wound,  and  that  at  that  time  the  oth^  de- 
fendant was  present,  abetting,  procuring,  com- 
manding, or  counseling  him  in  so  doing,  the 
one  so  abetting  would  be  an  accomplice  and 
equally  guilty  with  the  principal  under  the 
law.  Tou  should,  however,  be  satisfied  that 
such  accomplice  did  or  said  something  show- 
ing his  consent  to  the  felonious  purpose  and 
contributing  to  its  execution. 

We  h^ve  been  asked  by  counsel  for  the 
defendants  to  charge  you  as  to  the  credit  to 
be  given  to  the  dying  declaration  of  James 
Redden,  the  deceased,  which  has  been  offered 
in  evidence  in  this  case.  In  the  case  of 
State  V.  Frazer,  1  Houst  Or.  Cas.  186,  the 
court  said:  "In  such  a  situation  and  In 
view  of  the  death,  which  he  fully  apprehends, 
and  believes  In  his  own  mind  to  be  surely  and 
inevitably  approaching  and  near  at  hand,  the 
conscious  solemnity  of  the  occasion,  and  his 
duty  to  apeak  the  truth  and  nothing  but  the 
truth,  is  rightly  assumed  In  law  to  invest  his 
declaration  made  under  such  circumstances 
with  as  high  a  sanction,  and  as  much  credi- 
bility, as  if  made  under  the  obligation  of  an 
oath  duly  and  formally  administered  In  a 
court  of  Justice  under  ordinary  circumstances. 
These  declarations  are  therefore  to  be  con- 
sidered and  weighed  by  you  as  any  other  tes- 
timony. In  connection  with  all  the  other  evi- 
dence relating  to  that  subject-matter." 

The  general  rule  is  that  drunkenness  Is  no 
excuse  for  crime.  The  question  of  the  degree 
of  the  alleged  Intoxication  of  the  defendants, 
or  either  of  them,  at  the  time  of  the  alleged 
murder,  as  well  as  the  condition  of  mind  and 
mental  capacity  from  that  cause,  to  form  a 
specific  Intent  or  deliberate  design  to  kill  or 
stab  the  deceased  with  the  knife.  Is  to  be 
decided  by  you  upon  all  the  evidence  before 
you  on  that  subject,  with  the  Instruction 
that  you  must  be  satisfied  from  the  evidence 
that  such  capacity  and  intention  existed  in 
order  to  convict  of  murder  In  the  first  degree. 

It  Is  for  the  Jury  to  determine  how  much 
weight  and  credit  Is  to  be  given  to  any  con- 
fession of  the  accused,  after  carefully  con- 
sidering all  the  circumstances  connected 
therewith. 

In  like  manner.  It  Is  for  the  Jury  to  de- 
termine the  weight  of  the  evidence  as  to  the 
alleged  flight  of  the  defendant  Theodore  Ad- 
ams from  the  state  Immediately  after  the 
homicide,  considering  therein  his  motive  and 
reason  therefor  as  disclosed  by  the  testimony. 

Every  accused  person  Is  presumed  to  be 
Innocent  of  the  crime  charged  until  he  Is 
proved  to  be  guilty.  It  Is  Incumbent  upon  the 
state  to  prove  every  element  of  the  crime 
cliarged. 

In  murder  malice  is  a  material  element, 
and  must  be  proved  beyond  a  reasonable 
doubt  It  may  be  proved  by  any  and  nil  the 
drcnmstances   surrounding   the   case  which 
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diow  that  the  act  complained  of  was  inten- 
tional, and  waa  wickedly  and  recklessly  doo& 

To  conyict  of  murder  of  the  first  degree  ex- 
press malice  must  be  proved,  so  as  to  show 
that  the  killing  was  committed  with  a  sedate, 
deliberate  mind  and  formed  design. 

To  convict  of  murder  of  the  seccmd  degree, 
snch  willful,  deliberate,  and  cruel  conduct 
must  be  proved  as  to  show  implied  malice. 

If  depth  is  produced  by  the  use  of  a  dead- 
ly weapon,  great  must  be  the  provocation  to 
reduce  the  homicide  from  murder  to  man- 
slaughter. 

If  the  killing  takes  place  in  a  fight  between 
the  parties,  to  reduce  the  crime  to  man- 
slaughter, it  should  appear  from  all  the  cir- 
cumstances of  the  case  that  it  was  perpetrat- 
ed in  a  transport  of  passion,  or  in  the  heat 
of  blood,  and  upon  sufilcioit  provocation, 
without  malice,  and  without  time  for  the 
passions  to  cool.  State  v.  Harmen,  4  Pen- 
ne\vill,  580,  00  Atl.  868. 

Where  the  testimony  Is  conflicting,  it  Is 
the  duty  of  the  Jury  to  reconcile  it,  if  they 
can.  If  this  cannot  be  done,  then  they  should 
give  credit  to  such  of  the  testimony  as  they 
deem  most  worthy  of  belief  under  all  the 
circumstances. 

In  order  to  convict  the  defendants,  or  either 
of  them,  of  any  crime,  you  should  be  satis- 
fled  of  their  guilt  beyond  a  reasonable  doubt. 
If  after  a  careful  and  conscientious  considera- 
tion of  all  the  evidence  there  remains  in  your 
minds  a  reasonable  doubt  of  guilt,  your  ver- 
dict should  be  not  guilty.  Such  a  doubt, 
however,  should  be  a  reasonable  one,  and  not 
vagne,  fanciful,  or  qpecnlatlve. 

If  the  evidence  shall  so  warrant,  yon  may 
flnd  one  of  the  defendants  guilty  and.  the 
other  not  guilty,  or  you  n\ay  find  both  of  the 
defendants  guilty  or  both  not  guilty  as  you 
may  deem  just 

Verdict:  Onilty  of  murder  in  the  second  de- 
grea. 


PANCOAST  V.  VAIIi. 

(Superior   Court   of   Delaware.      New   Castle. 
Dec.  4,  190e.) 

1.  Sales— Tender  bt  Seixbb. 

Where  defendant  agreed  to  purchase  from 
plaintiff  all  the  com  that  plaintiff  might  raise 
in  a  certain  season,  and  plaintiff  raised  the  com, 
but  failed  to  tender  it,  though  defendant  was 
ready  to  accept  and  pay  for  it,  plaintiff  could 
not  recover  damages  for  defendant's  failure  to 
accept  and  pay  for  the  com. 

[EM.  Note.— For  cases  in  point,  see  (Tent  Dig. 
VOL  43,  Sales,  H  358-3G5.] 

2.  Sake— Remedies  or  Seixeb— Measusb  or 
Damages. 

Where  defendant  contracted  to  parchase 
from  plaintiff  all  the  com  that  plaintiff  might 
raise  in  a  certain  season,  but  defendant  refused 
to  accept  and  pay  for  the  com,  the  measure  of 
damages  was  the  valne  of  the  com  raised,  at 
the  agreed  price,  less  whatever  the  com  was 
subsequently  worth  to  plaintiff,  who  kept  it 
and  who  would  be  liable  for  whatever  would 


be  a  fair  value  for  It  using  It  for  other  pur- 
poses. 
[Ed.  Note.— For  cases  in  point,  see  Cient.  Dig. 
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vol.  43,  Sales.  H  109S-lli 

8.  Sams— AcnoK  tob  Damaoes— Defenses. 
Where  defendant  contracted  to  purchase 
from  plaintiff  all  the  com  that  plaintiff  might 
raise  during  a  certain  year,  and  a  time  was 
fixed  for  the  planting,  thongh  the  com  was  not 
planted  at  that  time,  but  on  another  day  sag- 
gested  by  plaintiff  and  agreed  to  by  defendant, 
the  change  in  the  date  was  no  defense  to  an 
action  for  damages  for  failure  te  accept  and 
pay  for  the  com. 

Appeal  from  Justice  CoxxTt 

Action  by  Edgar  B.  Vail  against  Charles 
W.  Pancoast,  and  from  the  Judgment  of  a 
Justice  of  the  peace  in  favor  of  plaintiff,  de- 
fendant appeals.    Verdict  for  plaintiff. 

Argued  before  LORE,  C  J.,  and  SPRU- 
ANCE  and  BOYCE,  JJ. 

William  H.  Cooper,  Jr.,  for  appellant.  T. 
Bayard  Helsel,  for 'respondent 

LORE,  C.  J.  (charging  Jury).  The  plaintiff 
In  this  case,  E}dgar  B.  Vail,  claims  damages 
for  what  he  alleges  to  be  a  failure  to  acc^t 
and  pay  for  a  crop  of  sugar  com  raised  by 
him  under  an  agreement  with  the  defendant. 
The  plaintiff  claims  that  In  the  season  of 
1904  Charles  W.  Pancoast,  the  defendant, 
bargained  with  him  to  take  from  the  plaintiff 
for  canning  purposes  the  sugar  com  that  he 
would  raise  on  ten  acres  of  ground;  that  in 
pursuance  of  said  agreement  he  planted  five 
acres  at  one  time  and  five  acres  more  at 
another  time;  that  all  that  was  grown  on 
the  first  five  acres — first  growth — was  accept- 
ed and  paid  for  by  the  defendant,  but  that  the 
replant  on  the  first  five  acres  and  all  of  the 
second  five  acres  when  tendered  by  him  to 
Pancoast  was  refused;  and  that  the  latter 
would  neither  receive  nor  pay  for  It  He 
claims  that  from  the  replant  he  raised  5  tons 
and  from  the  second  five  acres  he  raised  15 
tons,  making  20  tons,  which  he  alleges  under 
the  agreement  at  $8  a  ton  would  amount  to 
$160,  which  amount  he  claims  is  Justly  due 
blm,  together  with  Interest  thereon  from  the 
1st  day  of  January,  1906.  The  defendant 
meets  this  claim  with  a  denial  on  his  part 
that  he  ever  refused  to  receive  and  pay  for 
the  com,  or  that  It  ever  was  tendered  to  him 
for  such  refusal. and  payment 

If  you  believe  from  the  evidence  In  this 
case  that  that  amount  of  com  was  raised, 
and  there  was  no  tender  on  the  part  of  the 
plaintiff.  Vail,  and  that  Pancoast  never  did 
refuse  to  receive  It  but  was  ready  to  accept 
and  pay  for  the  com  when  tendered  to  him 
In  pursuance  of  the  contract  your  verdict 
should  be  in  favor  of  the  defendant  If,  how- 
ever, on  the  other  hand,  you  believe  that  the 
residue  of  the  com  raised  on  the  10  acres 
that  the  defendant  had  not  accepted  and  paid 
for  was  tendered  to  him  and  that  he  refused 
to  receive  it,  and,  either  through  himself  or 
bis  agent  directed  the  plaintiff  not  to  deliver 
any  more  com,  then  the  defendant  would  b« 
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liable  for  damages  for  failure  to  comply  wltb 
his  contract.  Tbe  measure  of  damages  In 
BiMdi  a  case  wonld  be  tiie  value  of  the  com 
actually  raised  upon  the  last  five  acres  and 
tbe  replant  of  the  first  five  acres,  at  the  price 
be  agreed  to  pay  for  It,  less  whatever  the  com 
was  subsequently  worth  to  the  plaintiff,  who 
kept  It  and  would  be  liable  for  whatever 
would  be  a  fair  value  for  It,  using  It  for  other 
purposes. 

We  will  say,  further,  that  If  there  was  a 
time  fixed  in  this  case  for  the  planting  of 
the  com,  and  it  was  not  planted  at  that 
time,  but  on  some  other  day  which  was  sug- 
gested by  the  plaintiff  and  agreed  to  by  the 
defendant.  It  would  be  the  same  as  If  it  were 
planted  at  tbe  original  date.  The  question 
narrows  itself  in  this  case  to  whether  there 
was  a  tender  and  acceptance,  or  refusal  to 
accept  and  pay  for  tbe  com  which  Is  all^^ 
by  the  plaintiff  to  have  been  raised  and 
tendered.  Tou  have  heard  all  the  testimony 
germane  to  this  point,  and  after  carefully 
considering  tbe  same  you  are  to  determine 
which  of  these  parties  Is  entitled  to  your  ver- 
dict 

Verdict  for  plaintiff  for  $17&4a 


DAMRBN  et  aL  v.  TBASK 

(Snprone  Judicial  Court  of  Maine.    Oct  11, 
190&) 

1.  COVEHAnTS— PLEAOinO— Declabationb. 

It  is  a  well-settled  ceneral  rule  respecting 
tbe  assignment  of  breaches  of  covenants  that 
the  plaintiff  may  allege  the  breaches  generally  by 
simply  negativing  tbe  words  of  the  covenant; 
special  averments  being  required  only  when 
such  a  general  assignment  would  not  necessarily 
■how  a  Dreach. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Covenants,  {  197.] 

2.  Sawc. 

In  an  action  of  covenant  broken  upon  a 
contract  under  seal  for  the  purchase  of  a  quan- 
tity of  clapboards,  tbe  plaintiffs  in  their  declara- 
tion set  ont  the  covenant  according  to  its  terms, 
and  alleged  performance  and  breach  as  follows: 
"And  tbe  plaintiffs  aver  that,  pursuant  to  such 
deed,  they  have  done  and  performed  all  tlunes 
by  them  according  to  the  coveiiaiits  aforesaid 
to  be  performed.  Tet  said  defendant  has  not 
taken  away  from  said  mill  the  clapboards  as 
aforesaid,  and  has  net  paid  the  plaintiffs  there- 
for the  sum  of  forty  dollars  per  thousand,  but 
wholly  refuses  and  neglects  to  do  so,  and  se 
has  not  kept  bis  covenant  aforesaid,  but  has 
broken  the  same." 

Held,  that  tbe  language  of  the  plaintiffs'  as- 
signment may  reasonably  be  construed  to  signify 
a  refusal  to  pay  for  the  claplioards  taken,  as 
well  as  a  refusal  to  pay  for  those  not  taken: 
and,  inasmnch  as  a  breach  of  the  contract  would 
be  established  by  evidence  of  a  partial  failure, 
as  well  as  by  evidence  of  a  total  failure  in  the 
respects  named,  it  was  a  8u£Scient  general  as- 
signment of  the  breach  to  allege  an  entire  fail- 
ure to  take  the  clapboards,  although  a  portion 
had  In  fact  been  taken,  and  to  allege  an  entire 
failure  to  pay  for  them,  although  a  portion  had 
in  fact  been  paid  for. 
Z.  Na«z.ioHrai  —  EviBKRcx  —  Othxb  Aon  o* 

NxouoEifca. 

it  is  a  well-settled  and  familiar  rule  thav 
in  cases  of  negligence  the  evidence  must  be  con- 
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fined  to  the  time  and  place  and  circumstances  of 
the  injury,  and  the  fact  that  the  same  person 
had  been  guilty  of  negligence  on  certain  other 
specified  occasions  can  have  no  legitimate  bear- 
ing upon  the  question  of  his  carefulness  or 
competency  at  the  time  in  controversy. 

4.  EviDENOB— Sku-Sbbvihg  Declabatiohb. 

Evidence  of  a  self-serving  character  is  nnl- 
f  ormly  held  to  be  inadmissible.  This  is  a  brandi 
of  the  general  rule  that  a  man  shall  not  be  al- 
lowed to  make  evidence  for  himself. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37.  Negligence,  gS  241-244;  vol.  20,  Evi- 
dence, ii  406-413,  1068,  1069.] 

(Official.) 

Exceptions  from  Supreme  Judicial  Court, 
Androscoggin  County. 

Action  by  Samuel  O.  Damren  and  others 
against  George  K  Trask  to  recover  for 
breach  of  covenant  on  a  contract  under  seal. 
Verdict  for  plaintiffs  for  a  certain  amount 
and  both  parties  except  Exceptions  botli 
by  plaintiffs  and  defendant  sustained. 

Argued  before  WHITEHOU8B,  SAVAGE, 
POWBBS,  PEABODT,  and  SPEAK,  JJ. 

Oakes,  Pulslfer  A  Ludden,  for  plaintiffs. 
Arthur  8.  lilttlefleld  and  C.  L.  Macurda,  for 
defendant 

WHITEHOUSE,  J.  This  Is  an  action  of 
covenant  broken  upon  a  contract  under  seal 
for  the  purchase  of  a  quantity  of  clapboards 
of  certain  specified  kinds  and  dimensions. 
The  verdict  was  for  the  plaintiffs  for  $1,119.- 
97,  and  the  case  comes  to  this  court  on  ex- 
ceptions by  both  parties. 

The  plaintiffs'  exceptions; 

By  tbe  terms  of  the  contract  the  clap- 
boards were  to  be  taken  by  tbe  defendant 
from  the  plaintiffs'  mill  when  dressed  and 
bundled  according  to  the  contract,  and  paid 
for  at  the  rate  of  $40  per  thousand,  30  days 
after  delivery.  Up  to  June  18,  1904,  about 
40.000  clapboards  were  taken  by  the  defend- 
ant amounting,  at  tbe  contract  price,  to 
$1,604,  and  a  portion  of  these  had  been  paid 
for. 

The  plaintiffs  In  their  declaration  set  ont 
tbe  covenant  according  to  its  terms,  and  al- 
lege performance  and  breach  as  follows: 
"And  tbe  plaintiffs  aver  that  pursuant  to 
such  deed,  they  have  done  and  performed  ail 
things  by  them  according  to  the  covenants 
aforesaid  to  be  performed.  Yet  said  defend- 
ant has  not  taken  away  from  said  mill  tbe 
clapboards  as  aforesaid,  and  has  not  paid  the 
plaintiffs  therefor  tbe  sum  of  forty  dollars 
per  thousand,  but  wholly  refuses  and  neg- 
lects to  do  so,  and  so  has  not  k^t  bis  cove- 
nant aforesaid,  but  has  broken  the  same." 

On  tbe  13tb  day  of  Jane,  1904,  the  defend- 
ant refused  to  take  any  more  clapboards, 
claiming  that  tbe  plaintiffs  had  failed  to  per- 
form tbe  contract,  and  that  the  clapboards 
were  not  of  the  proper  quality. 

The  plaintiffs  claimed  to  recover  for  the 
clapboards  delivered  up  to  and  including 
June  13, 1904,  and  damage  for  refusal  to  take 
dapboards  thereafter;  but  the  defendant 
cislmed  tbat  under  the  allegations  of  breach- 
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es  in  the  declaration  the  plalntiflk  could  not 
recover  for  tlie  claptx>ards  delivered,  but  not 
paid  for. 

The  court  Bustalned  the  position  of  the  de- 
fendant, and  ruled  that  the  plaintiffs,  under 
their  declaration,  could  not  recover  for  any 
amount  which  the  defmdant  owed  them  on 
account  of  the  40,000  clapboards  actually  re- 
ceived by  him. 

The  plaintiff  aalced  leave  to  amend  by  al- 
le^g  specifically  the  breach  of  the  defend- 
ant by  his  refusal  to  pay  for  the  clapboards 
so  delivered;  but  on  objection  by  the  defend- 
ant, the  court  ruled  that  this  would  have 
the  effect  of  introducing  a  new  cause  of  ac- 
tion and  that  as  a  matter  of  law  such  amend- 
ment could  not  be  allowed.  To  these  rolings 
the  plaintiffs  have  exceptlcms. 

It  Is  a  well-settled  general  rule  respecting 
the  assignment  of  breaches  of  covenants  that 
the  plaintiff  may  allege  the  breaches  general- 
ly by  simple  negativing  the  words  of  the 
covenant;  special  averments  being  required 
only  when  such  a  general  assignment  would 
not  necessarily  show  a  breach.  Glover  t. 
O'Brien,  100  Me.  B51,  62  Atl.  660.  "A  com- 
mon-law method  for  assigning  a  breach  of 
covenant  is  to  negative  the  words  of  the  cove- 
nant, and  this  is  generally  sufficient.  And 
it  may  be  assigned  in  other  words  which  are 
coertenslve  with  the  import  and  effect  of  the 
covenant,  and  as  general  as  those  in  which 
the  covenant  Is  expressed;  or  by  stating  its 
legal  effect  But  It  must  distinctly  appear 
by  express  words  or  by  necessary  implica- 
tion that  the  facts  stated  in  the  declaration 
cannot  be  true  when  the  covenant  is  broken." 
Bncyc.  PI.  ft  Pr.  vol.  6,  366;  Oyc.  vol.  11, 
p.  1144.  and  cases  cited;  1  Chit  PI.  aoth 
Bd.)  175. 

In  Brown  v.  Stebblns,  4  Hill  (N.  T.)  164, 
there  was  a  covenant  "to  sell  and  dispose  of 
said  lots  of  land  to  the  best  advantage  that 
he  can  obtain  for  the  same  and  to  pay  the 
proceeds  of  said  sales  to  the  said  Brown"; 
and  the  breach  assigned  was  that  the  defend- 
ant "did  not  sell  and  dispose  of  the  lots  to 
the  best  advantage  or  for  the  most  he  could 
obtain  for  them."  A  special  demurrer  to  this 
assignment  was  sustained.  In  the  opinion 
the  court  say: 

"Does  the  pleader  mean  that  Stebblns  did 
not  sell  at  all,  or  that  he  did  not  sell  for 
the  best  price  which  could  have  been  obtain- 
ed? It  is  Impossible  to  say  which.  I£  there 
was  no  sale,  that  fact  should  have  been  di- 
rectly alleged;  and,  if  the  complaint  be  that 
Stebblns  sold,  but  did  not  get  the  best  price 
which  could  have  been  obtained,  the  pleader 
should  have  said  so  in  explicit  terms.  With- 
out such  averment  the  defoidants  can  neither 
know  how  to  plead,  nor  what  evidence  they 
may  expect  to  meet  In  the  trial. 

"The  breach  is  not  assigned  In  the  words 
«(  the  Joint  covenants,  or  either  of  them. 
And,  when  the  pleader  undertakes  to  assign 
a  breach  coming  within  the  substance,  ef- 
fect or  Intent  of  the  covmant  he  is  held  to 
a  more  strict  rule  than  when  he  follows, 


elthw  negatively  or  affirmatively,  as  the  case 
may  be,  the  words  of  the  contract  Com. 
Dig.  Pleader,  c  47. 

"The  remaining  breach  is  that  Stebblns  did 
not  use  all  necessary  care  and  dUlgenoe  in 
the  sale  of  the  lots.  Here  the  pleader  has 
followed  and  negatived  the  words  of  <me  of 
the  joint  covenants,  and  as  a  general  rule 
that  is  sufficient" 

In  the  case  at  bar  it  Is  to  be  inferred  from 
the  exceptions  that  the  defendant's  plea  was 
non  est  factum  with  a  brief  statemoit  al- 
leging performance  of  the  contract  on  his 
part  and  a  failure  on  the  part  of  the  plain- 
tiffs to  perform  a  omdltion  precedent  No 
question  was  raised  by  the  pleadings  in  re- 
gard to  the  sufficiency  of  the  declaration. 
The  plahitUfs'  allegation  that  the  "defendant 
has  not  taken  away  from  said  mill  the  clap- 
boards as  aforesaid,  and  has  not  paid  the 
plaintiffs  therefor  the  sum  of  $40  per  thous- 
and," negatives  the  words  of  the  contract 
True,  it  does  not  Inform  the  defendant  specif- 
ically whether  the  plaintiffs  complain  that 
the  contract  was  broken  by  a  refusal  to  ac- 
c^t  or  a  refusal  to  pay  for  the  clapboards, 
or  a  refusal  to  pay  for  some  and  a  refusal 
to  accept  others.  It  is  not  a  particular  and 
explicit  statement  of  the  plaintiffs'  claims. 
It  might  perhaps,  have  been  held  objection- 
able on  special  demurrer;  but  errors  which 
might  be  deemed  fatal  on  a  q;>eclal  demurrer 
will  be  disregarded  when  the  demurrer  la 
general,  or  when  the  defendant  sets  vp  the 
general  issue,  or  a  plea  equivalent  to  the 
general  issue  (Blake  v.  M.  C.  R.  B.  Co.,  70 
Me.  60,  36  Am.  Rep.  287;  Crocker  v.  Gilbert 
0  Cush.  [Mass.]  134),  and  all  objections  to  the 
fOrm  of  a  declaration,  or  that  it  does  not 
sufficiently  set  forth  the  ground  of  the  plain- 
tlfiTs  claim,  must  be  raised  by  demurrer  (1 
Clilt  PI.  683,  and  cases  cited).  Only  when 
no  cause  of  action  Is  stated  in  the  declara- 
tion is  the  defendant  justified  In  pleading  the 
general  issue  and  raising  the  objection  upon 
the  trial.  Puller  v.  Jackson,  82  Mich.  482, 
46  N.  W.  721.  But  the  language  of  the 
plaintiffs^,  assignment  may  reasonably  be  con- 
strued to  signify  a  refusal  to  pay  for  the 
clapboards  taken,  as  well  as  a  refusal  to 
pay  for  those  not  taken;  and,  inasmuch  as  a 
breach  of  the  contract  would  be  eetabliahed 
by  evidence  of  a  partial  failure,  as  well  as 
by  evidence  of  a  total  failure  in  the  respects 
named,  it  was  a  sufficient  general  assignment 
of  the  breach  to  allege  an  entire  failure  to 
take  the  clapboards,  although  a  portion  had 
In  fact  been  taken,  and  to  allege  an  entire 
failure  to  pay  for  them,  although  a  portion 
had  in  fact  been  paid  for.  It  is  accordingly 
the  opinion  of  the  court  that  If  otherwise 
entitled  to  prevail,  the  plaintiffs  are  not  pre- 
cluded by  any  insuiSciency  in  their  declara- 
tion from  recovery  for  the  clapboards  actual- 
ly delivered,  and  that  the  plaintiffs'  excep- 
tions must  be  sustained. 

This  conclusion  renders  it  unnecessary  to 
consider  the  question  of  the  plaintiffs'  right 


Digitized  by 


Cjoogle 


Me.) 


DAMSEN  T.  TBASK. 


616 


to  amend  the  declaration  as  proposed  in  their 
motion.  Bnt  see  Wilson  r.  Wldenham,  SI  Me. 
566,  where  it  was  held  that  if  the  covenants 
are  set  out  in  full,  but  a  breaich  of  only  one 
is  allied,  an  amendment  is  allowable,  add- 
ing a  new  count  alleging  the  breach  ot  an- 
other covenant 

The  defoidant's  exceptions: 

Inasmuch  as  the  question  of  the  admissi- 
bility of  the  evidence  relating  to  the  character 
of  the  bundles  of  clapboards  sawed  prior 
to  May  15th,  but  not  finished  and  sorted  xm- 
tll  after  June  13, 1901,  will  necessarily  arise 
upon  the  second  trial  of  the  case.  It  becomes 
the  duty  of  the  court  to  consider  the  excep- 
tions taken  by  the  defendant  to  the  admission 
of  this  evidence  at  the  first  trial. 

On  the  6th  day  of  April,  1904^  the  defend- 
ant agreed  to  purchase  all  of  the  clapboards 
of  certain  kinds  and  dimensions  then  sawed, 
and  all  that  tlie  piaintUIs  might  saw  at  their 
mlU  in  Sheepecot,  Me.,  prior  to  May  16,  1901. 
It  was  in  evidence  at  the  trial  that  on  the 
Idth  day  of  June,  1901,  the  defendant,  hav- 
bag  thai  hauled  away  about  40,000  of  tlie 
clapboards,  refused  to  take  or  pay  for  any 
more,  on  the'  gromid  that  the  quality  was  not 
in  accordance  with  the  requirements  of  the 
contract  The  plaintiffs  claimed  damages  on 
account  of  such  refusal  of  the  defendant  to 
take  and  pay  for  the  clapboards  finished  by 
them  after  June  13th,  but  the  defendant  sought 
to  JuBtlty  his  refusal  by  evidence  tending  to 
show  that  the  clapboards  finished  and  bund- 
led up  to  the  time  of  such  refusal  were  not 
in  accordance  with  the  contract  On  the  oth- 
er hand,  for  the  purpose  of  showing  that  the 
clapboards  were  in  accordance  with  the  con- 
tract the  plaintiffs  were  permitted,  subject 
to  objections  and  exceptions,  to  introduce  tes- 
timony as  to  the  qnality  of  the  clapboards 
sawed  prior  to  May  16th,  bnt  not  finished  or 
sorted  until  after  the  defendant's  refusal 
to  receive  any  more. 

With  respect  to  this  evidence  and  the  is- 
sue between  the  parties,  the  presiding  Judge 
instructed  the  Jury  as  follows: 

"I  propose  to  submit  to  yon  the  simple 
question,  whether  or  not  bs  to  those  40,000 
that  were  finished  and  sorted  and  bundled 
and  delivered  to  Trask  and  taken  by  Traak 
up  to  and  Including  the  13th  day  of  June, 
1904,  they  were  In  accordance  with  the  con- 
tract as  I  have  explained  it  If  they  were 
not  in  accordance  with  the  contract,  if  this 
defendant  after  having  entered  into  tlils  con- 
tract on  the  6th  day  of  May,  had  taken  clap- 
boards delivered  by  the  plaintiffs  up  to  the 
18tb  of  Jxme,  to  the  extent  of  40,000  or  there- 
abonts,  and  they  had  not  been  in  accordance 
with  the  terms  of  the  contract  as  written  and 
as  I  Iiave  explained  to  you,  then  the  defend- 
ant bad  the  right  to  refnse  to  take  any  more. 

*^an  have  heard  all  these  witnesses,  you 
have  heard  the  testimony  as  to  the  Identity 
of  the  various  bundles  that  tiave  been  exhibit- 
ed to  yon,  as  to  where  they  came  from;  tes- 
timony ap<»  both  sides.    And  I  also  permit- 


ted testimony  as  to  the  character  of  the 
bundles  that  were  finished  and  bundled  after 
the  13th  because  It  might  throw  some  light 
upon  the  question,  especially  if  no  change  had 
been  made  in  the  methods  of  finishing  or  sort- 
ing— ^would  throw  some  light  upon  tlie  ques- 
tion as  to  the  quality  of  them." 

Thus,  upon  the  question  of  fact  whether 
the  clapboards  as  finished,  sorted,  and  bun- 
dled prior  to  June  13th  were  in  accordance 
with  the  contract  evidence  was  admitted 
"as  to  the  character  of  the  btmdles  that  were 
finished  and  bundled"  after  the  defendant's 
refusal  on  that  date  to  accept  any  more  of 
them,  and  the  Jury  were  allowed  to  consider 
it  without  proof  that  "no  change  bad  been 
made  in  the  methods  of  finishing  or  sorting." 
They  were  instructed  that  such  evidence 
"might  throw  some  light  upon  the  question 
especially  if  no  change  had  been  made  In  the 
methods,"  etc.  While  this  Instruction  empha- 
sizes the  Importance  of  the  evidence  if  the 
methods  of  sorting  had  not  been  changed,  it 
did  not  exclude  it  from  the  consideration  of 
the  Jury,  even  if  they  were  satisfied  that 
the  methods  had  been  changed.  They  were 
autliorhsed  to  imderstand  that  the  evidence 
of  subsequent  bundling  was  entitled  to  more 
weight  if  there  had  been  no  change  in  the 
methods,  but  even  if  the  methods  had  been 
changed,  the '  evidence  "might  throw  some 
light  upon  the  question  of  tlie  quality  of 
them"  as  bundled  before  that  time^  and,  in 
any  event  it  was  to  be  considered  by  them. 

It  appears  from  the  exceptions  that  the 
contract  provided  for  the  manner  In  which 
the  clapboards  should  be  dressed,  sorted,  and 
bundled.  These  processes  necessarily  involved 
the  exercise  of  personal  care  and  skill  and 
Judgment  on  the  part  of  the  operators,  and 
the  possibility  of  a  design  on  the  part  of 
the  plaintiffs  to  produce  results  advantageous 
to  themselves,  even  though  at  variance  with 
the  contract  Assuming,  however,  tliat  it  was 
practicable,  under  these  circumstances,  to 
show  that  the  manner  of  "dressing,  sorting, 
and  bundling"  was  In  all  respects  the  same 
after  June  13th  as  before,  and  that  there  was 
evidence  to  warrant  the  Jury  in  finding  tliat 
fact  and  also  that  the  result  after  June  13th 
was  according  to  the  contract  evidence  ot 
such  subsequent  operations  would  doubtless 
have  been  admitted  without  objection  upon 
the  question  in  dispute,  whether  the  clap- 
boards received  were  in  accordance  with  the 
contract  But  In  the  absence  of  evidence  to 
establish  such  Identity  of  process  before  and 
after  June  13th,  and  to  show  results  accord- 
ing to  contract  after  June  13th,  evidence  of 
the  manner  of  dressing,  sorting,  and  bund- 
ling after  June  13th  could  have  no  legiti- 
mate tendency  to  prove  that  the  clapboards 
dressed,  sorted,  and  bimdled  before  June  13th 
wen  in  accordance  with  the  contract  It 
not  only  falls  to  meet  the  ordinary  require- 
ment and  practical  test  or  relevancy,  hut  it 
is  obnoxious  to  some  of  the  rules  of  what 
Mr.  Wlgmore  terms  "auxiliary  probative  pol- 
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Icy."  "In  attempting  to  dlepnte  or  explain 
away  tbe  evidence  thus  offered,  new  Issues 
win  arise  as  to  the  occurrence  of  the  In- 
stances and  the  similarity  of  conditions,  new 
witnesses  will  be  needed  whose  cross-exam- 
ination and  impeachment  may  lead  to  fur- 
ther issues,  and  thus  tbe  trial  will  be  unduly 
prolonged,  and  the  multiplicity  of  minor  Is- 
sues will  be  such  that  the  Jury  will  lose 
sight  of  the  main  issue,  and  the  whole  evi- 
dence win  be  only  a  mass  of  confused  data, 
from  which  It  will  be  difficult  to  extract  the 
kernel  of  controversy."  1  Wlgmore  on  Ev. 
I  443,  p.  628.  "Moreover,  the  adverse  par- 
ty, having  no  notice  of  such  a  course  of  evi- 
dence, Is  not  prepared  to  rebut  It"  1  Qreenl. 
Ev.  t  52.  It  Is  therefore  open  to  the  objec- 
tions of  unfair  surprise  and  confusion  of 
issues. 

With  respect  to  the  element  of  personal 
care  Involved  In  the  process  of  sorting  and 
bundling,  for  aught  that  appears,  the  work 
before  Jtme  13th  may  have  been  done  by 
negligent  and  Incompetent  men,  and  after 
June  13th  by  careful  and  competent  men;  but, 
If  done  by  the  same  men  before  and  after 
that  date,  it  Is  a  well-settled  and  familiar 
rule  that  in  cases  of  negligence  the  evidence 
must  be  confined  to  the  time  and  place  and 
circumstances  of  the  injury,  and  the  fact  that 
the  same  person  had  been  guilty  of  negligence 
on  certain  other  specified  occasions  can  have 
no  legitimate  ■  bearing  upon  the  question  of 
bis  carefulness  or  competency  at  the  time  in 
controversy.  Parker  v.  Portland  Pub.  C!o., 
69  Me.  ITS,  81  Am.  Rep.  262;  Magulre  v. 
Middlesex  H.  R.  Co.,  115  Mass.  239;  patt  v. 
Nay,  144  Mass.  186,  10  N.  E.  807;  Mayhew 
T.  Sullivan  Mining  Company,  76  Me.  100. 

If  any  departures  from  the  contract  were 
disclosed  by  the  sorting  and  bundling  before 
June  13th,  and  they  were  the  result  of  ei- 
ther negligence  or  design  on  the  part  of  the 
plaintiffs,  it  might  be  expected  that  after 
complaint  from  the  defendant  in  regard  to 
the  quality  of  the  clapboards,  and  refusal 
to  accept  any  more,  the  plaintiffs  would  en- 
deavor to  change  their  methods  In  order  to 
make  the  clapboards  conform  more  nearly 
to  the  requirements  of  the  contract,  and  evi- 
dence of  the  results  of  such  sorting  and  bun- 
dling after  June  13th  would  obviously  be  of 
the  self-serving  character,  uniformly  held  to 
be  inadmissible.  This  Is  a  branch  of  the  gen- 
eral rule  that  a  man  shall  not  be  allowed  to 
make  evidence  for  himself.  Chamberlayne's 
Best  on  Ev.  p.  478. 

It  is  accordingly  the  opinion  of  the  court 
that  the  entry  must  be: 

Plaintiffs'  exceptions  sustained. 

Defendant's  exceptions  sustained. 


WHITMORB  V.  BROWN  et  al. 

(Supreme  .Todiclal  Court  of  Maine.    Oct  25, 
lOOtt.) 

I.  NuiSANCB— RmiovAir-RxiiEDT  AT  Law. 

Except  in  extreme  cases,  the  court  will  not 
exercise   its  equity  powers  to  compel   die  re- 


moval of  existing  structares  alleged  to  be  a 
nuisance,  but  will  remit  the  plaintiff  to  hii 
remedies  at  lav  which  in  this  state  are  "plain, 
adequate,  and  complete." 

[Ed.  Note.— For  eases  in  _point  see  Ceot  Die. 
voL  37.  Nuisance,  {{  56-68.] 

2.  Saub— Abatement— LiACHEB. 

Nor  will  the  court  intervene  with  its  equity 
powers  to  abate  a  nuisance  which  tbe  plaintiff 
has  long  tolerated,  but  will  require  him  in  anch 
case  to  establish  Ua  daim  at  law. 

[Eld.  Note.— For  cases  in  point  aee  Cent  Dig. 
vol.  87,  Nuisance,  f{  68,  Q6-€a] 

8.  Saot— Injtjnctiom. 

Nor  will  the  court  enjoin  the  proposed  erec- 
tion of  a  structure  wliicb  may  be  a  nuisance, 
unless  the  rifht  threatened  by  such  structure  is 
clear,  and  tbe  fact  clearly  established  that 
tbe  proposed  structure  will  infringe  such  right 
otherwise  tbe  plaintiff  must  first  establish  his 
claim  at  law. 

[Ed.  Note.— For  cases  In  point  see  C!ent  Dig. 
vol.  87,  Naisanc^  H  66-68.] 

4.  Samb— Abatement. 

Tbe  mere  fact  that  structures  are,  or  will 
be,  erected  and  maintained  on  one's  own  land 
without  the  license  required  by  statute  or  ordi- 
nance, does  not  make  tbem  outlaws,  to  be  law- 
fully destroyed  by  any  one,  or  abated  at  the 
private  suit  of  any  person. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  37,  Nuisance,  {  88.] 

6.  Saios. 

Also  tbe  mere  fact  that  structures  upon 
the  land  of  the  person  maintaining  them  lessens 
the  commercial  value  of  other  lands,  or  the  en> 
joyment  of  tbem  by  tbe  owners  does  not  make 
such  structures  subject  to  abaXement  by  foroa 
or  by  suit 

[Ed.  Note.— For  cases  in  point  aee  (3ent  Dig. 
vol.  37.  Nuisance,  {  20.] 

6.  Samb— Maintenance  of  Whakf. 

No  one  can  lawfully  erect  or  maintain  a 
wharf  upon  his  own  flats  upon  tide  water  with- 
out a  license  from  tbe  municipal  officers  of  the 
town  as  provided  in  Rev.  St  c.  4.  §g  96  to  99l 
inclusive,  but  if  so  erected  and  maintained,  the 
wharf  cannot  be  abated  except  at  tbe  suit  of 
tbe  public,  or  of  some  private  person  showing 
that  it  Infringes  some  particular  right  of  his 
own,  distinct  from  his  share  in  the  public  right 
[Eld.  Note.— For  cases  in  point  see  (3ent  Dig. 
vol.  87.  Nuisance,  |  1G4.] 

7.  Same— Unsightly  Obstruction8. 

That  such  a  wharf  is  unsightly  and  ob- 
structs tbe  view  from  an  adjoining  residence 
lot  and  thereby  reduces  the  value  of  the  resi- 
dence does  not  infringe  any  legal  right  of  the 
owner  or  tenant  of  such  lot  %nd  does  not  give 
him  any  right  to  an  abatement  by  suit  or  other- 
wise. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  37,  Nuisance,  H  166,  169.] 

8.  Same— Infringement  of  Public  Right. 

That  tbe  wharf  obstructs  the  navigation, 
or  boating  facilities,  on  tbe  tide  water  in  front 
of  an  adjoining  residence  lot  Is  an  infringement 
of  a  public  right  only,  and  does  not  give  tlie 
owner  or  tenant  of  such  lot  a  right  to  an  abate- 
ment even  though  the  wharf  thereby  lessens  the 
value  of  the  lot. 

9.  Same— Private  Nuisance— Abatement. 

Where  a  lot  of  land  borders  on  tide  waters, 
tbe  owner  or  tenant  has  the  right  of  access  to, 
and  departure  from,  tbe  lot  by  water,  and  such 
right  is  a  nrivate  right  peculiar  to  such  owner 
or  tenant  distinct  from  tbe  public  right  of  navi- 
gation, and  if  tbe  unlicensed  wliarf  obstructs 
such  right  of  access  and  departure,  it  is  to  that 
extent  a  nuisance  which  can  be  abated  at  tlie 
suit  of  such  owner  or  tenant 
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10.  Samk— iRjCNcnoiv. 

In  tliis  case  do  infriiuc^ment  of  any  private 
legal  right  of  the  plaintiff  by  the  anllcenied 
wharf  ia  ahown,  except  poaaibly  the  right  of 
accesa  to,  and  departure  from,  her  land  by 
water.  The  infringement  of  that  right,  however, 
is  not  so  clearly  established  as  to  authorise  the 
court  to  Issae'  an  injunction  even  against  a  pro- 
posed extension  of  the  wharf.  Hence  the  plain- 
tiff must  be  remitted  to  the  usual  legal  remedies. 
See  Whitmore  t.  Brown,  100  Me.  410,  61  AtL 
985. 

(OffidaL) 

Appeal  from  Supreme  Judicial  Court,  Han- 
cock County. 

BUI  by  Mary  H.  'Wbltmore  against  Sylvest- 
er B.  Brown  and  others.  Bill  dismissed,  and 
plaintiff  appeals.  Affirmed  without  pr^u- 
dice. 

Bill  In  equity  alleging  that  a  certain 
wharf  and  buildings  thereon  encroach  upon 
the  plalntUTs  premises,  that  said  wharf  is  a 
nuisance,  etc.,  and  praying  that  the  defend- 
ants be  perpetually  enjoined  from  maintain- 
ing so  much  of  said  wharf  and  buildings  as 
encroach  upon  the  plaintifTa  premises,  that 
■o  much  of  said  wharf  and  buildings  as  en- 
croach npon  the  plaintiff's  premises  be  de- 
clared a  nuisance,  and  that  the  defendants 
be  i)erpetually  restrained  from  enlarging  said 
wharf  and  buildings,  etc. 

The  plaintiff's  bill,  omitting  the  formal 
parts  is  as  follows: 

"Mary  H.  Whitmore  of  Mt  Desert,  In 
said  county  and  state,  complains  against 
Sylvester  B.  Brown  and  Pedrick  D.  Qil- 
ley,  both  of  Mt  Desert,  and  says: 

"(1)  That  subject  to  the  rights  of  the 
public  in  and  to  the  highway  crossing  the 
premises  hereinafter  described,  and  subject 
to  a  grant  to  William  W.  Yaughan  under 
date  of  January  1,  A.  D.  1803,  of  the  right  to 
have  the  flats  of  your  petitioner  at  North- 
east Harbor,  Maine,  clear  of  any  structure 
for  three  years  from  the  date  thereof,  your 
petitioner  is  seised  and  possessed  of  certain 
real  estate  at  said  Northeast  Harbor,  in  said 
town  of  Mt  Desert,  particularly  described  as 
follows,  to  wit: 

"Bounded  northerly  by  land  of  Manchester 
heirs,  westerly  by  Somes  Sound,  southerly 
by  the  land  of  heirs  of  Nathan  Smallldge 
and  land  of  Helen  Smallldge,  Avella  Holmes, 
and  Annie  B.  Lindsay,  and  easterly  by  GIl- 
patrick's  Cove,  all  as  will  more  fully  appear 
from  original  Instruments  of  transfer  or 
office  copies  thereof  to  be  produced  In  court 

"(2)  That  the  said  respondents  are  main- 
taining a  wharf  and  buildings  thereon  upon 
the  shore  or  flats  in  the  tide  waters  at  the 
bead  of  said  Gilpatrick's  Cove,  which  said 
wharf  and  buildings,  as  your  complainant  is 
Informed  and  believes,  and  therefore  alleges, 
are  wholly  or  in  part  situated  upon  the 
premises  hereinabove  in  paragraph  1  of  this 
bill  described. 

"(3)  That  on  February  14,  A.  D.  1903,  a 
hearing  was  held  by  the  selectmen  of  said 
town  of  Mt  Desert,  In  the  building  upon 
said  wharf,  upon  petition  by  the  said  re- 


spondents, under  (then)  section  60  of  chapter 
8  of  the  Revised  Statutes  of  said  state  of 
Maine,  for  permission  to  extend  and  en- 
large said  wharf,  which  aK>llcation  and 
petition  was  by  said  selectmen  then  and  there 
refused  and  denied. 

"(4)  That  on  March  24,  A.  D.  1908,  a  sec- 
ond bearing  was  held  by  said  selectmen  of 
said  town  of  Mt  Desert,  In  the  said  build- 
ing upon  said  wharf,  upon  another  petition 
by  the  said  respondents,  under  said  section 
60  of  chapter  3  of  the  Revised  Statutes  of 
said  state  of  Maine,  for  permission  to  extend 
and  enlarge  said  wharf,  which  application 
and  petition  was  then  and  there  not  granted 
by  said  selectmen,  but  leave  to  withdraw 
said  petition  without  prejudice  was  by  said 
selectmen  to  said  respondents  granted. 

"(6)  That  your  complainant  is  Informed 
and  believes,  and  therefore  alleges,  that  the 
said  respondents  are  Illegally  and  without 
proper  authority  maintaining  said  wharf  and 
buildings,  as  abqve  set  forth,  in  said  tide 
waters  of  said  Gilpatrick's  Cove,  In  that  no 
license  or  permission  to  erect  or  maintain  any 
wharf  in  the  tide  waters  of  said  Gilpatrick's 
Cove  has  at  any  time  ever  been  granted  by 
the  municipal  officers  of  said  town  of  Mt 
Desert,  as  required  by  the  provisions  of  said 
section  60  (now  section  96)  of  chapter  4 
of  said  Revised  Statutes,  or  by  other  proper 
authority,  and  that  said  wharf  and  build- 
ings, as  at  present  maintained,  obstruct  or 
impede,  without  legal  authority,  the  passage 
of  the  harbor  or  collection  of  water  known  as 
'Gilpatrick's  Cove'  aforesaid,  and  therefore 
constitute  a  public  nuisance  under  the  pro- 
visions of  section  6  of  chapter  22  of  said 
Revised  Statutes. 

"(6)  That  your  complainant  is  Informed 
and  believes,  and  therefore  alleges,  that  not- 
withstanding the  said  illegal  existence  of 
said  wharf  and  buildings,  and  notwithstand- 
ing the  said  refusal  of  the  municipal  officers 
of  said  town  of  Mt  Desert  to  grant  per- 
mission to  said  respondents  to  enlarge  or  ex- 
tend said  wharf,  the  respondents  illegally  and 
without  authority  threaten  to  construct  and 
are  about  to  construct,  erect  build,  maintain, 
and  extend  the  said  wharf  into  said  tide 
waters  of  said  Gilpatrick's  Gove. 

"(7)  That  the  said  wharf  and  buildings,  aa 
at  present  constructed  and  maintained,  are 
not  only  an  encroachment  physically  upon 
the  property  of  your  complainant  as  herein- 
above particularly  set  forth  In  paragraph 
2,  and  a  public  and  common  nuisance  as 
hereinabove  set  forth  in  paragraph  5,  but 
also  especially  infringe  otherwise  upon  the 
private  rights  of  your  complainant  In  that 
the  said  wharf  and  buildings  in  their  en- 
tirety Injure  and  depreciate  the  market  value 
for  purposes  of  sale  or  rent  of  said  real  prop- 
erty of  your  complainant  so  situated  upon 
said  western  shore  of  said  Gilpatrick's  Cove, 
and  in  the  Immediate  vicinity  of  said  wharf, 
and  destroy  and  materially  Injure  many 
rights  and  privileges  of  yonr  said  complain- 
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ant  to  which  she  is  lawfully  entitled  la  con- 
nection with  the  use  and  ownership  of  her 
said  real  estate,  and  are.  In  fact,  an  actnal 
nuisance  to  yonr  complainant,  depriving  her 
of  her  property  for  private  nses,  and  without 
compensation. 

"(8)  That  any  extension  or  enlargement 
of  said  wharf  will  add  to,- and  increase,  the 
injnries  to  yonr  complainant  as  above  recited. 

"(9)  That  yonr  complainant  is  informed 
and  believes,  and  therefore  alleges,  that  she 
has  no  plain,  complete,  and  adequate  remedy 
at  law. 

"Wherefore  your  complainant  prays: 

"(1)  That  the  said  respondents,  their  serv- 
ants, agents,  and  employes,  be  perpetually 
enjoined  and  restrained  by  writ  of  injunction 
from  maintaining  so  much  of  said  wharf  and 
buildings  as  stand  or  encroach  upon  the 
premises  of  said  complainant  as  described 
hi  paragraph  1  of  this  bill,  and  that  such 
portion  of  said  wharf  and  buildings  I>e  de- 
clared a  nuisance  to  your  complainant,  and 
that  said  respondents  l>e  ordered  and  requir- 
ed to  remove  the  same  forthwitli,  and  that 
any  orders,  decrees,  and  necessary  processes 
issue  from  this  court  to  secnre  the  abatement 
of  the  same. 

"(2)  That  the  said  respondents,  their  serv- 
ants, agents,  and  employte,  be  perpetually  en- 
Joined  and  restrained  by  writ  of  injunction 
from  extending  or  enlarging  said  wharf  or 
buildings. 

"(8)  Tliat,  upon  bearing,  said  respondents, 
their  servants,  agents,  and  employes  may  be 
temporarily  enjoined,  pending  these  proceed- 
ings, from  constructing,  erecting,  building,  or 
maintaining  any  extension  of  said  build- 
ings or  wharf  into  said  tide  waters  of  said 
Gilpatrlck's  Cove. 

"(4)  That  subpcena  In  the  usual  form  may 
Issue  to  said  respondents,  commanding  them 
to  appear  and  answer  this  bill  of  complaint, 
as  provided  by  law,  but  not  under  oath,  an- 
swer under  oath  being  hereby  expressly  waiv- 
ed. 

"(5)  And  for  such  other  and  further  relief 
as  the  nature  of  this  case  may  require,  and 
to  this  honorable  court  may  seem  fit  and 
proper." 

The  defendant's  answer,  omitting  formal 
parts,  is  as  follows: 

"The  answer  of  Sylvester  B.  Brown  and 
Pedriclc  D.  Oilley,  who  say; 

"(t)  Tbsit  they  have  not  Information  in  re- 
gard to  the  allegations  contained  In  the  first 
paragraph  of  the  plaintifr's  bill.  They  there- 
fore deny  the  allegations  of  said  first  para- 
graph. 

"(2)  They  admit  that  they  are  maintaining 
a  wharf  and  bnildhig  thereon  at  the  head  of 
Gilpatrlck's  Cove,  so  called,  which  said  wharf 
with  the  building  thereon,  is  partly  above 
and  partly  t)elow  the  line  of  high-water  mark 
In  said  cove,  and  which  said  wharf  is  con- 
structed entirely  upon  the  land  and  shore 
owned  by  and  l>elongtng  to  them,  the  defend- 


ants. They  deny  all  other  all^atlons  In  tlie 
second  paragraph  of  said  piaintUCs  bilL 

"(8)  They  deny  the  allegations  contained  in 
paragraphs  8,  4,  and  6  of  the  plaintiff's  bill. 

"(4)  They  admit  that  hi  the  fall  of  1903 
they  were  preparing  to  and  bitended  to  en- 
large their  said  wharf  by  building  a  portion 
on  to  the  easterly  side  thereof,  but  they 
deny  ail  the  other  allegations  contahted  in 
paragraph  6  of  said  bill. 

"(5)  They  deny  all  the  allegations  contain- 
ed in  paragraph  7  of  said  bllL 

"(6)  They  deny  the  allegations  contained  In 
paragraph  8  of  said  plaintiff's  bill. 

"(7)  They  deny  the  allegations  contained 
in  paragraph  9  of  said  plaintiffs  bill. 

"(8)  Further  answering,  the  said  defend- 
ants say  that  th^  are,  and  have  been  for 
several  years,  the  owners  of  a  small  tract 
of  land  at. the  head  of  Oilpatrick's  Cove, 
conveyed  to  them  by  Arthur  Ollpatrick  by 
his  warranty  deed  dated  February  1,  1902, 
and  recorded  in  volume  378,  p.  ^2,  of  the 
Registry  of  Deeds  for  Hancock  county,  Bfaine, 
described  in  said  deed  as  follows,  to  wit: 

"A  certain  lot  or  parcel  of  land  situated 
at  North  Hast  Harlwr  in  said  Mt.  DecMt 
bounded  and  described  as  follows: 

"Beginning  at  a  stone  post  set  In  the  top 
of  the  bank  at  the  Oilpatrick's  Cove,  so 
called,  on  the  south  side  of  the  town  road 
and  in  the  eastern  line  of  land  conveyed  to 
said  grantor  by  Samuel  N.  Ollpatrick  Iben 
follows  the  technical  description  of  the  prem- 
ises], containing  one  and  twenty  one  hun- 
dredths (1.21)  acres  more  or  lees,  excIuslTe 
of  ways.  Together  with  the  building  and 
wharf  located  thereon. 

"That  said  wharf  with  the  bollding  tiieie- 
on,  mentioned  in  the  plalntifTs  bill.  Is  the 
same  wharf  and  building  thereon  so  conv^- 
ed  to  the  defendants  in  said  deed  from  Ar- 
thur Ollpatrick,  that  said  wharf  is  entirely 
constructed  upon  the  land  described  In  said 
deed;  that  said  wharf  extends  over  the  line 
of  high-water  mark  of  said  Oilpatrick's  Cove 
in  a  southerly  direction  about  two  hundred 
feet,  and  is  about  forty  feet  in  width;  that 
the  distance  from  the  outer  end  or  head  of 
said  wharf  to  mean  low-water  mark  is  about 
six  himdred  feet;  that  the  highway  road 
passes  by  and  adjoins  the  northerly  end  of 
said  wharf  and  building;  that  the  building  on 
said  wharf  covers  only  a  portion  of  It  and 
contains  two  stores,  one  of  which  Is  occupied 
by  one  of  the  defendants  as  a  stove  store, 
and  the  other  is  occupied  by  one  of  the  de- 
fendants for  a  grocery  store  with  fumltnre, 
hardware,  etc. ;  that  said  wharf  and  building 
thereon  do  not,  in  fact,  hnpede  or  obstruct 
the  passage  of  the  waters  of  aald  Oilpatrlt^'s 
Cove,  being  situated  at  the  extreme  northern 
point  of  said  cove,  and  more  than  five  hun- 
dred feet  above  low-water  mark  and  at  that 
point  where  the  waters  of  said  cove  are  not 
and  have  never  been,  used  for  purposes  of 
navigation,  and  could  not  practically  be  lo 
used. 
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"And  the  defendants  further  say  that,  In 
the  fall  of  1003,  they  did  Intend  and  under- 
take to  construct  npon  the  easterly  side  of 
said  wharf  a  small  addition  thereto  which 
was  to  be  entirely  upon  their  own  shore 
and  flats,  and  within  the  boundaries  of  their 
said  deed,  and  which  said  addition  was  not 
to  extend  southerly  beyond  the  outer  end  of 
said  wharf  as  It  has  existed  for  many  years 
past,  and  that  they  had,  being  the  owners 
of  the  said  land  and  shore,  a  perfect  right 
so  to  enlarge  their  said  wharf  as  contemplated, 
which  said  contemplated  extension  is  that 
complained  of  In  the  said  plalntHTs  bill. 

"Wherefore,  the  defendants  pray  that  they 
may  be  hence  dismissed  with  their  reason- 
able costs  in  this  behalf  most  wrongfully 
sustained." 

To  this  answer  the  plalnttflT  filed  the  usual 
replication.  The  cause  then  came  on  to  be 
heard  before  the  Justice  of  the  first  Instance 
upon  bill,  answer,  replication,  and  proof,  and, 
after  hearing  and  argument,  such  Justice  or- 
dered, adjudged,  and  decreed  that  the  bill  be 
dismissed  with  costs.  Thereupon  the  plain- 
tiff. In  acordance  with  the  provisions  of  sec- 
tion 22  of  chapter  79,  Rer.  SL,  appealed 
to  the  law  court 

Argued  before  EMERY,  WHITKHOrTSB, 
SAVAOB,  POWERS,  PEABODY,  and  SPEAR, 
33. 

Hale  ft  Hamlin,  for  plaintiff.  Amo  W. 
King  and  John  A.  Peters,  for  defendants. 

EMERY,  J.  From  the  biU,  answw  and 
erldence  we  find  the  following  facts:  On  the 
south  side  of  Mt.  Desert  Island  is  a  small 
cove  of  tide  water  called  "Gllpatrlcli's  Cove." 
The  defendants  have  a  warranty  deed  of  a 
lot  of  upland  on  this  cove  at  its  head  or  ex- 
tr«ne  northern  end,  and  also  of  so  much  of 
the  shore  or  flats  of  the  cove  as  Is  Included 
within  the  extension  of  the  side  lines  of  their 
npland  across  the  shore  or  flats  so  as  to  In- 
clude the  structures  hereinafter  described. 
The  plaintiff  owns  a  lot  of  upland  bordering 
on  the  cove  next  southwest  of  the  defendants' 
npland,  but,  so  far  as  appears  in  this  case, 
sbe  does  not  own  any  part  of  the  shore  or 
flats  of  the  cove.  100  Me.  410,  61  Atl.  9%. 
Tbe  defendants,  being  in  possession  under  a 
warranty  deed,  must,  therefore,  be  held  to 
have  a  prima  fade  title  to  the  flats  named  In 
their  deed,  at  least  as  against  the  plaintiff. 
Tbe  defendants'  grantor,  some  12  years  ago, 
erected  on  the  land  included  In  his  deed  to 
them  a  wharf  extending  from  the  npland  out 
npon  their  flats  In  front,  and  also  erected 
iqwn  this  wharf  a  building  for  trading  pur- 
poses. This  wharf  and  building  have  been 
maintained  ever  since,  and  are  now  maintain- 
ed by  these  defendants  and  are  wholly  npon 
their  land.  They  are  now  proposing  to  widen 
tbe  wharf  by  an  addition  to  Its  eastern  side 
within  the  side  IMes  of  their  fiats  and  not 
extending  any  further  out  from  the  upland. 
Tbe  present  wharf,  was  erected,  and  has  ever 
•inoe  been  maintained,  without  tbe  license 


required  therefor  by  the  statute  (Rev.  St  c 
4,  H  06  to  90,  inclusive),  and  no  such  Hoenaa 
has  been  obtained  for  the  proposed  exten- 
sion. The  statute  prohibits  the  erection  and 
maintenance  of  an  unlicensed  wharf.  The 
plaintiff  by  her  bill  aslcs  tbe  court  to  enjoin 
the  proposed  extension  of  the  wharf  and  also 
the  further  maintenance  of  the  present  struc- 
tures on  the  flats  upon  the  ground  that  being 
forbidden  by  the  statute,  they  are  a  nuisance 
in  law,  and  injure  the  plaintiff  'In  her  com- 
fort property,  and  the  enjoyment  of  her 
estate"  (Rev.  St  c.  22,  f  13)  her  land  being 
used  and  valuable  as  a  summer  residence. 

If  the  existing  structures  alone  were  the 
subject-matter  of  this  suit  the  bill  would  need 
be  dismissed  under  the  settled  doctrine  of 
this  court  that  It  will  not  except  in  extreme 
cases,  exercise  Its  equity  powers  to  compel  the 
removal  of  existing  structures  npon  the  land 
of  the  defendant  though  they  may  be  a  nui- 
sance In  law,  but  will  leave  the  plaintiff  to 
bis  remedy  at  law,  which,  in  this  state,  is 
"plain,  adequate,  and  complete."  See  tbe 
statute  on  nuisances  (Rev.  St  c.  22);  Davis  v. 
Weymouth,  80  Me.  310,  14  Atl.  199;  Tracy 
V.  Le  Blanc,  89  Me.  304,  36  Atl.  399;  Sterling 
V.  Llttlefleld,  97  Me.  479,  54  Atl.  1108.  In 
Prop.  Maine  Wharf  v.  Custom  House  Wharf, 
85  M&  175,  27  Atl.  93,  the  structure  was  not 
on  the  defendant's  land,  and  the  rights  had 
been  settled  at  law.  No  such  hurt  or  danger 
of  hurt  is  shown  by  the  evidence  In  this  case 
as  would  take  It  out  of  that  rule.  The  bill 
would  also  need  be  dismissed  under  the  gen- 
eral principle  of  equity  Jurisprudence  that  an 
equity  court  will  not  intervene  where  the 
plaintiff  has  long  tolerated  tbe  alleged  nui- 
sance, but  will  leave  him  to  establish  his 
claim  at  law.  These  present  structures  had 
been  tolerated  for  10  years,  during  all  which 
time  they  were  as  much  nuisances  as  now, 
having  the  same  effect  on  persons  and  prop- 
erty at  Gllpatrick's  Cove.  The  danger  of 
fotnre  hurt  from  them  Is  no  more  imminent 
now  that  at  first  After  10  years  the  claim 
of  the  plaintiff  for  their  removal  is  much 
too  stale  for  the  court  to  enforce  by  decrees 
in  equity. 

But  the  claim  of  the  plaintiff  for  an  Injnno 
tlon  against  the  proposed  extension  1b  cog- 
nizable In  equity,  and  hence  requires  consid- 
eration in  this  snit;  and  the  already  exten- 
sive and  increasing  occupation  of  lands  bord- 
ering on  the  tide  waters  of  the  Maine  coast 
for  summer  residences  by  citizens  of  this 
and  other  states  and  countries  Justifies,  we 
think,  a  somewhat  elaborate  exposition  of  the 
law  governing  cases  like  this.  The  wharf  ex- 
tension, if  erected,  will,  so  far  as  appears,  be 
wholly  on  fiats  owned  by  the  defendants. 
Under  our  law,  based  on  the  Colonial  Ordi- 
nance of  1641-47,  their  ownership  of  their 
flats  is  as  full  and  complete  as  their  owner- 
ship of  their  upland,  except  that  It  Is  sub- 
ject to  some  extent  to  certain  public  rights. 
State  V.  Wilson,  42  Me.  9;  Moore  v.  Griffin, 
22  Me.  350;  King  v.  Young,  76  Me.  76^  48  Am. 
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Rej).  S96.  In  this  case,  however,  we  have  ta 
do  only  with  the  public  right  of  navigation, 
Since  no  complaint  la  made  of  Infringement  of 
any  other  public  right  Prior  to  the  statute 
cited  (Bev.  St  a  4,  S(  96  to  99,  Inclusive)  the 
owner  of  flats  could  erect  wharves  oa  them  as 
freely  as  upon  his  upland,  provided  he  did 
not  thereby  actually  interrupt  or  Impede  navi- 
gation. Commonwealth  v.  Charlestown,  1 
Pick.  (Slass.)  180,  11  Am.  Dec.  161;  Oommon- 
wealth  v.  Alger,  7  Cush.  (Mass.)  63;  Low  v. 
Knowlton,  28  Me.  128,  45  Am.  Dec  100; 
State  V.  Wilson,  42  Me.  9.  Whether  a  wharf 
did  actually  obstruct  or  Impede  navigation, 
and  thereby  betome  a  nuisance  at  common 
law  or  under  Rev.  St  c.  22,  {  5,  was  a  ques- 
tion of  fact  and  sometimes  a  difficult  one,  to 
be  determined  in  each  case  upon  the  evidence 
In  that  case.  The  Legislature  has  now  inter- 
vened and  created  a  tribunal  to  determine 
that  question,  viz.,  the  municipal  officers  of 
the  town,  and  has  prohibited  the  erection  of 
wharves  In  tide  waters  without  a  license  from 
that  board.  Rev.  St  c.  4,  IS  96  to  90,  in- 
clusive. If  that  license  Is  duly  granted,  the 
wharf  cannot  under  the  state  law,  be  abated 
as  an  obstruction  to  navigation,  even  if  It  be 
such  In  fact  though,  of  course,  the  license 
will  not  protect  the  wharf  from  complaints 
for  Infringement  of  private  rights.  If  the 
license  Is  not  obtained,  the  wharf  erected 
without  It  Is  an  unlawful  structure  even  if 
It  does  not  hi  tact  obstruct  navigation.  That 
the  Legislature  has  the  power  to  thus  require 
a  llceaee  for  the  erection  of  wharves  on  flats 
is  not  questioned.  Commonwealth  v.  Alger,  7 
Cush.  (Mass.)  68. 

Such  being  the  rights  of  the  defendants  and 
of  the  state  In  and  over  their  flats,  we  proceed 
to  consider  what  right  the  plaintiff  may  have 
to  an  Injunction  against  the  proposed  exten- 
sion of  the  defendants'  wharf,  and  also  to  an 
abatement  of  the  existing  structures,  assum- 
ing for  convenience  of  statement  and  argu- 
ment the  present  suit  to  be  appropriate  for 
that  purpose. 

The  mere  fact  that  the  structures  are,  or 
will  be,  erected  and  maintained  without  the 
required  statutory  license  does  not  make  them 
outlaws,  to  be  lawfully  assailed  and  destroy- 
ed by  any  one,  or  abated  at  the  private  suit 
of  any  person.  Brightman  v.  Brbitol,  65  Me. 
426,  20  Am.  Rep.  711.  Indeed  the  statute  does 
not  declare  them  to  be  a  nuisance  In  law. 
An  equity  court  will  not  at  the  suit  of  a 
private  party,  restrain  the  erection  of  a  build- 
ing, not  in  fact  a  nuisance,  merely  because 
Its  erection  is  forbidden  by  statute  or  ordi- 
nance. St  John  Village  Corp.  t.  M(^arlan, 
33  Mich.  72,  20  Am.  Bep.  671;  Mayor  of 
Manchester  v.  Smyth,  64  N.  H.  880,  10  Atl. 
700.  Again,  the  mere  fact  that  the  existence 
of  these  structures  upon  the  defendants'  flats 
does  or  will  lessen  the  plaintiff's  enjoyment 
of  her  lot  even  as  a  summer  residence,  and 
lessen  its  commercial  value,  does  not  give 
her  a  right  to  an  abatement  or  even  to  dam- 
ages.   A  neighbor's  building  on  his  own  land. 


by  its  ugliness  of  architecture  or  by  Its  mere 
proximity,  may  lessen  one's  enjoyment  of  his 
own  resideoce  and  lessen  Its  market  value,  or 
a  competing,  neighboring  factory  may  lessen 
one's  bushiess  profits,  and  the  value  of  his 
own  factory,  and  yet  no  legal  right  be  ia- 
fringed.  It  is  not  enough,  therefore,  for  the 
plaintiff  to  show  that  the  structures  on  the 
defendants'  flats  are  there  without  the  re- 
quired statutory  license,  and  that  they  lessen 
the  enjoyment  and  market  value  of  her  land. 
She  must  go  further  and  show  that  they  In- 
fringe some  Individual  right  recognized  by 
the  law  as  a  legal,  private  right  of  hers.  That 
they  Infringe  the  legal  rights  of  others  gives 
her  no  cause  of  action  against  them. 

The  present  structures  and  the  proposed  ex- 
tension are  forbidden  by  statute,  and  to 
that  extent  are.  and  will  be.  Illegal.  Do  they 
or  win  they  infringe  any  Individual  legal 
rl.(;ht  of  the  plaintiff?  There  is  no  evidence 
nor  complaint  that  they  do  or  threaten  any 
Injury  to  the  plaintiff  or  her  land  by  vitiat- 
ing the  air  or  water  by  unhealthy  or  of- 
fensive odors,  by  disturbing  noises,  or  by  ob- 
structing the  passage  of  light  or  air,  or  by 
otherwise  unfavorably  affecting  her  health  ot 
physical  comfort  The  plaintiff  practically 
advances  but  three  propositions,  vlft:  (1) 
That  the  structures  are.  In  law  and  In  fact 
an  obstruction  to  the  navigation  of  the  cove 
end  thereby  reduce  the  value  of  her  land  In 
the  cove;  (2)  that  the  structures  are  un^ 
sightly  and  also  obstruct  the  view  of  the 
scenery  from  her  land,  and  thus  lessen  the 
enjoyment  and  value  of  her  estate;  and  (3) 
that  the  structures  materially  Impede  the 
passage  by  water  to  and  from  her  land,  and 
thus  lessen  Its  value. 

As  to  the  flrst  proposition,  whatever  the 
damage  to  the  plaintiff  or  her  land,  the  right 
Infringed,  that  of  the  unimpeded  navigation 
of  the  cove.  Is  a  public  right  common  to  all 
the  people  of  the  state,  and  not  a  right  pecul- 
iar to  owners  and  occupants  of  land  border- 
ing on  the  cove.  It  is  the  settled  law  of 
this  state  that  structures  which  only  In- 
fringe public  rights  can  be  dealt  with  only 
by  the  public;  that  Is,  by  proceedings  in 
the  name  of  the  state  or  some  authorised 
persons  In  behalf  of  the  public.  An  In- 
dividual affected  has  no  separate  right  of 
action  In  his  own  name.  To  enforce  the 
public  right  for  his  benefit  he  must  set  the 
public  agencies  in  motion.  It  is  only  when 
the  structures  Inflict  upon  him  some  special 
legal  injury  different  in  kind  as  well  as  de- 
gree from  that  suffered  by  others  that  he  has 
an  Individual  right  of  action  against  them. 
Holmes  V.  Corthell,  80  Me.  33,  12  AtL  730; 
Penley  v.  Auburn,  85  Me.  281,  27  Atl.  158, 
21  L.  B.  A.  657;  Taylor  ▼.  P.,  K.  &  T.  St 
By.  Co.,  01  Me.  193,  39  Aa  560,  64  Am.  St 
Bep.  216. 

The  plaintiff  contends,  however,  that  boat- 
ing privileges  in  and  about  the  cove  are 
attached  to  her  lot,  that  these  are  a  large 
and  peculiar  element  in  its  market  value^ 
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and  constltate  a  legal  rlgbt  appurtenant 
thereto  apart  from  the  public,  which  has  no 
light  to  make  use  of  It  to  facilitate  their 
use  of  their  public  right,  and  that  the  Btmc- 
tnres  restrict  and  abridge  these  prlTileges. 
There  may  be  appurtenant  to  her  lot  a  right 
of  passage  by  boats,  etc.,  to  and  from  It 
(Maine  Wharf  t.  Gastom  House  Wharf,  85 
Me.  i75.  27  Atl.  93),  but  that  is  only  the 
right  of  acceflB  to,  and  departure  from,  her 
land  by  water.  Any  other  use  of  the  water 
for  boating  or  other  navigation  would  be  un- 
der  the  public  right  alone. 

But  the  plalntifF  further  urges  that,  con- 
ceding the  right  violated  to  be  a  public  right 
only,  yet  the  violation  of  that  public  right 
has  damaged  the  value  of  her  land,  and  that 
this  damage  Is  Individual  and  peculiar,  one 
not  saflTered  by  the  public  at  large.  The 
question,  however,  Is  not  whether  the  plaln- 
tltrs  land  has  been  damaged,  but  whether 
any  of  her  legal  rights  have  been  Infringed. 
The  landowner  has  no  legal  rlgbt  that  the 
market  value  of  his  land  shall  not  be  dis- 
turbed. 

Though,  by  reason  of  her  land  being  on 
this  cove,  the  plaintiff  may  have  more  .need 
or  occasion  than  other  persons  to  make  use 
of  the  public  right  to  the  unimpeded  naviga- 
tion of  the  cove,  and  her  land  may  be  more 
damaged  by  the  violation  of  that  right,  the 
right  Itself  is  still  public  and  not  private. 
Her  ownership  of  land  on  the  cove  gives 
her  no  greater  nor  different  right  to  navigate 
It  Every  other  citizen  has  the  same  right 
in  kind  and  degree.  The  plaintiff  may 
have  a  greater  interest  than  others  in  the 
right,  and  a  greater  need  of  its  enforce- 
ment, bnt  that  does  not  change  the  public 
right  Into  a  private  rlgbt  Frost  v.  Wash. 
Co.  R.  R.  Co.,  96  Me.  76,  61  Atl.  806,  59  L. 
R.  A.  68.  It  may  be  that  an  individual  ac- 
tually obstructed  by  an  unauthorized  struc- 
ture while  in  the  actual  exercise  of  the  pub- 
lic right  may  maintain  an  action  for  dam- 
ages resulting,  as  was  held  In  Brown  v. 
Watson,  47  Me.  161,  74  Am.  Dec  482,  but 
that  Is  a  different  case  from  this,  where  the 
only  complaint  Is  of  the  unfavorable  effect 
upon  the  enjoyment  and  value  of  the  land. 

The  plaintiff  further  urges  the  hardship 
of  ber  being  left  to  the  action  of  public  of- 
ficials to  enforce  the  public  right  and  re- 
lieve her  from  the  damage  done  her  by 
these  tmlicensed  structures.  She  suggests 
that  the  officials,  influenced  by  local,  politi- 
cal, or  other  Immaterial  considerations,  may 
improperly  neglect  and  even  refuse,  to  act 
upon  application,  and  thus  leave  her  help- 
less. Even  if  this  apprehension  be  well 
founded,  the  court  cannot  afford  relief  In 
this  suit  Her  remedy  against  recalcitrant 
public  officers  is  in  some  other  procedure. 

To  the  second  proposition  there  are  two 
answers.  The  law  of  this  state  does  not 
recognize  any  legal  right  to  an  unobstructed 
view  of  scenery  over  and  across  the  landa. 


even  the  flats,  of  others  unless  ac<iiilred  by 
grant,  nor  does  the  law  recognize  as  a  cause 
of  action  the  annoyance  caused  by  the  prox- 
imity or  ugliness  of  otherwise  harmless 
aitructures  upon  the  land  of  another.  The 
pleasure  of  an  unobstructed  view  and  of  a 
prospect  free  from  unsightly  objects  may  be 
great,  but,  in  the  present  state  of  the  law, 
it  is  too  refined  for  legal  cognizance.  Again, 
the  annoyance  complained  of,  and  the  con- 
sequent loss  in  value  of  land,  were  not  caus- 
ed by  the  fact  that  the  structures  are  or 
will  be  erected  and  maintained  without  the 
required  statutory  license.  The  plaintiff 
must  prove  that  ber  damage  was  caused  by 
the  particular  element  in  the  character  or 
use  of  the  structure  which  renders  it  a  nui- 
sance. Burbank  v.  Bethel  Steam  Mill  Co.,  75 
Me.  8T3,  at  page  382,  46  Am.  Rep.  400.  The 
hurt  to  the  plaintiff  must  come  from  the 
structure,  qua  nuisance,  to  give  her  a  cause 
of  action  for  maintaining  it  Bowden  v. 
Lewis,  13  R.  I.  189,  43  Am.  Rep.  21,  a  case 
in  many  respects  similar  to  this.  In  the 
first  case  the  plaintilTs  buildings  were  de- 
stroyed by  fire  communicated  from  the  de- 
fendant's steam  mill  situated  on  its  own 
land  but  without  the  required  statutory  li- 
cense therefor.  The  statute  declared  any  sta- 
tionary steam  engine  so  erected  without  the 
license  "to  be  a  common  nuisance,"  and  the 
statute  (Rev.  St  c.  22,  S  13),  giving  a  right  of 
action  for  Injury  from  a  common  nuisance, 
was  then  In  force.  It  was  held,  nevertheless, 
that  the  absence  of  the  required  license  did 
not  give  the  plaintiff  a  right  of  action,  and 
that  unless  the  steam  mill  was  a  nuisance 
in  fact,  Its  erection  and  use  were  not  wrong- 
ful as  to  the  plaintiff.  In  the  second  case 
the  plaintiff  was  lessee  of  certain  oyster 
lots  from  the  state,  and  erected  a  building 
on  them  without  the  required  statutory  li- 
cense therefor.  This  building  somewhat  Im- 
peded navigation,  was  unsightly,  and  also 
obstructed  the  view  from  the  defendant's 
villa  lots  near  by.  After  the  denial  of  a 
request  for  the  removal  of  the  building,  the 
defendant  himself  removed  it  In  an  action 
of  trespass  for  such  removal,  It  was  held  that 
neither  the  absence  of  the  required  license 

n-  the  described  damage  to  the  defendant's 
villa  lots  Justified  his  action.  The  plaintiff 
bad  Judgement  In  the  case  at  bar,  had  the 
license  been  obtained  and  the  structures 
made  lawful,  the  Inconvenience  to  the  plain- 
tiff from  the  obstruction  to  navigation,  tho 
lessening  of  her  enjoyment  of  her  estate, 
and  of  Its  value  from  the  proximity  and 
ugliness  of  the  structures,  would  have  been 
the  same  in  kind  and  degree.  Hence  she 
was  not  injured  by  the  lack  of  the  license, 
and  cannot  maintain  this  suit  on  that  ground. 

The  two  cases  cited  by  the  plaintiff,  being 
from  other  states,  are  not  compelling  au- 
thority, however  closely  In  point,  but  we 
think  they  are  each  distinguishable  from  this 
case.  In  Wheeler  t.  Bedford.  64  Conn.  24^ 
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7  Atl.  22,  tbe  plaintiff's  residence  fronted  on 
a  public  park.  The  defendant  undertook  to 
Inclose  a  large  part  of  tbe  park  for  his  own 
use.  Tbe  court  enjoined  him  at  the  suit  of 
the  plaintiff.  The  park,  however,  was  not 
established  or  reserved  simply  as  a  highway 
for  parposes  of  passage,  but  to  be  kept  open 
for  air  and  prospect  as  well.  Residences 
fronting  on  this  park  practically  had  annexed 
to  them  tbe  prlTllege  of  air  and  prospect  over 
the  park,  a  distinct  privilege  appurtenant, 
and  as  snch  of  material  value.  It  was  as  If 
A.  had  granted  to  B.  a  privilege  of  prospect 
over  his  land  as  appurtenant  to  B.'s  resi- 
dence, and  C.  should  undertake  to  obstmct  It. 
In  the  case  at  bar  the  flats  are  the  defend- 
ants' private  property,  subject  oalj  to  certain 
public  rights.  Neither  the  public,  however, 
nor  the  plaintiff  has  any  privilege  of  prospect 
over  them.  In  First  Nat  Bank  r.  Tysen, 
183  Ala.  469,  82  South.  144,  59  L.  B.  A  899, 
91  Am.  St  Rep.  46,  tbe  plaintiff  owned  a 
store  on  a  business  street.  The  defendant 
owned  an  adjoining  lot  on  the  same  side  of 
tbe  street,  and  proposed  to  extend  Its  build- 
ing Into  the  street,  of  which  K  owned  the 
fee,  subject  to  the  easement  of  a  public 
street  The  plaintiff  alleged  that  the  propos- 
ed extension  would  obstruct  not  only  the  view 
of  the  street  from  his  store,  but  also  the 
view  of  his  store  from  the  street.  It  was 
held  on  demurrer  that  the  plaintiff  had  stated 
an  Injury  different  In  kind  .and  degree  from 
that  suffered  by  the  public.  Granting  that 
the  owner  of  a  store  on  a  business  street 
has  as  appurtenant  tbereto  the  right  that 
nothing  shall  be  erected  by  his  neighbor  on 
the  street  to  hide  his  store  from  the  passing 
throng,  upon  whose  custom  his  store  depends, 
the  case  Is  obviously  not  the  one  at  bar. 

Undoubtedly  these  structures  do  annoy  the 
plaintiff  and  tbe  occupants  of  her  land,  and  do 
reduce  its  rraiting  and  selling  value,  but,  so 
far  at  least;  It  appears  to  be  a  case  of 
damnum  absque  Injuria.  It  Is  clear,  we 
think,  that  her  first  and  second  propositions 
do  not,  under  our  law,  sustain  her  suit 

We  come  now  to  her  third  and  last  propo- 
sition, viz.,  that  the  structures.  In  fact,  ma- 
terially Impede  tbe  passage  by  water  to  and 
from  her  land,  and  thereby  infringe  a  legal 
right  appurtenant  to  her  land,  and  distinct 
from  the  public  right  As  to  the  structures 
in  existence  at  the  time  she  filed  her  bill,  she 
must  be  remitted  to  her  action  at  law  under 
tbe  rules  stated  in  the  early  part  of  this 
opinion.  As  to  the  proposed  extension,  tbe 
evidence  does  not  make  It  plain  to  us  that 
It  will  materially  Impede  passage  by  water 
to  and  from  the  plalntlfTs  land.  It  is  by  no 
means  so  plain  a  case  as  that  of  Maine  Wharf 
T.  Onstom  House  Wharf,  supra.  Tbe  defend- 
ants' upland  and  wharf  arc  at  the  extreme 
head  of  the  cove.  Tbe  plalntltTs  land  is  whol- 
ly west  of  them.  Tbe  proposed  extension  Is  on 
the  east  side  of  the  wharf  and  no  farther  out 
toward  the  sea.  Not  being  fully  convinced  of 
tbe  fact  alleged,  we  cannot  make  It  tbe  basis  of 


a  decree  in  equity  for  a  permanent  Injnnctlon, 
but  must  leave  the  plaintiff  to  establish  It  at 
law.  A  decree  of  absolute  Injunction  Is  toa 
sharp  and  heavy  an  Instmmoit  to  be  ae-^'. 
unless  tbe  right  to  be  protected  thereby  h.-i^ 
been  established  by  a  Judgment  at  law  or 
made  indisputable  in  equity. 

We  find  no  ground  upon  which  this  salt 
can  be  maintained  In  equity,  and  hence  tht 
decree  dismissing  the  bill  must  be  affirmed, 
but,  since  the  plaintiff  may  possibly  be  able 
to  estallsh,  in  an  action  at  law,  some  in- 
fringement of  her  individual  legal  rights. 
snch  as  the  right  of  access,  the  decree  of  dis- 
missal should  be  wlthont  prejudice  to  socfa 
an  action.  Since  the  wharf  and  tbe  proposed 
extension  are  confessedly  In  violation  of  the 
statute  requiring  a  llcoise,  we  think  tbe  de- 
fendants should  not  recover  costs  of  appeal 

Final  decree  to  be  made  in  accordance  with 
this  opinion. 


LOOUE  ▼.  GRAND  TRUNK  RY.  CO. 

(Supreme  Jadidal  Oonrt  of  Maine.    Sept  29; 
1906.) 

1.  NKOLIOEROB  —  BUBDER    OF   PBOOF  —  Bvi- 
-  DERCB. 

When  it  Is  proved  that  a  mechanical  ap- 
pliance had  at  one  time  been  broken  and  there- 
by had  become  dangerous,  the  harden  of  evi- 
dence is  upon  the  party  alleging  that  the  danger 
was  afterward  removed. 

rBA.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.   87,   Negligence,   fS   224-228.] 

2.  OviDERCB  — Weight  Aitn   Sufwoiewct— 

URCONTBAniOTEO  TESTIlfONT. 

In  such  case  the  testimony  of  one  witntn 
that  he  had  done  what  would  have  removed  the 
danger  is  not  binding  on  tbe  jury,  thon^  un- 
contradicted by  any  other  witness,  when  circmn- 
stances  tend  to  show  that  in  fact  tlie  dangv 
was  not  removed. 

[Bd.  Note.— For  cases  In  point  see  Gent  Die 
vol.  20,  Bvidence,  {  2431.] 

(Official.) 

On  Motion  from  Supreme  Judicial  Oonrt, 
C!nmberland  County. 

Action  by  Maude  S.  Logae  against  the 
Grand  Trunk  Railway  Company  to  recover 
damages  for  personal  Injuries  sustained  by 
the  plaintiff  and  caused  by  the  alleged  negli- 
gence of  the  defendant  in  allowing  its  sema- 
phore wire  across  a  public  street  to  sag 
down  into  the  street,  thereby  causing  tbe 
horse  which  was  drawing  the  carriage  In 
which  tbe  plaintiff  was  riding  to  stumble 
and  fall  down,  in  consequence  of  wliich  the 
plaintiff  was  thrown  into  tbe  street  and  in- 
jured. 

Verdict  for  plaintiff  for  $3,00a  The  de- 
fendant then  filed  a  goieral  motion  for  a 
new  triaL   Overruled. 

Argued  before  WISWZSLIj,  a  J.,  and  EM- 
EJRT,  WHITBJHOUSBl,  SAVAGE,  PBABODT, 
and  SPEAR,  JJ. 

Foster  &  Foster  and  J.  M.  Libby.  for  plaht^ 
tiff.    C  A  &  U  U  Hight.  for  defendant 
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EMBRT,  3.  At  the  Grand  Trnnk  Railway 
station  at  Mechanic  Falls  the  semaphore  wire 
rope,  composed  of  fire  or  six  strands  and 
neiirly  half  an  Inch  In  diameter,  passed,  when 
in  order,  high  over  a  public  street,  out  of  the 
way  of  travelers.  This  wire  rope  had  part- 
ed near  one  end,  so  that  across  the  street, 
nnleas  held  np,  It  would  sag  down  In  the  way 
of  travelers.  The  break  was  not  repaired 
for  several  days.  In  the  meantime  on  one 
occasion  the  rope  was  down  across  the  street, 
and  the  plalntltT  traveling  along  the  street 
was  injured  ther^y  without  any  fault  on 
her  part  So  far  the  liability  of  the  railroad 
company  is  clear. 

It  was  in  evidence,  however,  that  immedi- 
ately after  the  rope  was  broken  some  meas- 
ures were  taken  by  the  company's  servants 
to  80  fasten  it  up  that  where  it  crossed  the 
street  it  should  not  sag  down  in  the  way  of 
travelers.  A  signalman  in  the  company's 
employ  testified  that  be  drew  the  rope  taut, 
up  ont  of  the  way  of  travelers,  and  then 
tied  the  end  around  a  post,  with  two  or 
three  half  hitches,  which  held  the  rope  In 
place.  Immediately  after  the  accident  be 
went  to  this  post  and  found  the  rope  unfas- 
tened, or,  to  use  his  own  words,  "the  half 
hitch  was  taken  out"  The  station  agent  tes- 
tified that  at  the  time  of  the  breaking  of  the 
rope  he  went  to  see  If  the  signalman  had  ef- 
fectually fastened  It  up,  and  found  it  had 
been  "securely"  tied  around  the  post,  but  he 
did  not  describe  how  It  bad  been  tied.  This 
testimony  was  uncontradicted  by  any  oral 
evidence,  and  the  rope  bad  been  thus  held 
up  for  a  time.  The  defendant  company  con- 
tends that  this  testimony,  being  uncontra- 
dicted, must  be  taken  as  true,  that  It  shows 
that  the  company  had  exercised  due  care,  and 
that  until  the  plaintiff  traces  the  undoing 
of  the  tie  around  the  post  to  some  agency  of 
the  company  (which  It  is  contended  she  has 
not  dime)  she  has  not  overcome  the  defense 
tbns  set  up. 

On  the  other  band,  the  plalntUT  adduces 
various  circumstances  shown  In  evidence  as 
sufficient  to  overcome  the  testimony  of  the 
signalman  and  station  agent,  and  as  suffi- 
cient to  authorize  the  jury  to  find  that  in 
fact,  the  rope  had  not  been  properly  fastened 
up.  The  signalman  had  but  one  hand.  The 
wire  rope  was  very  stift — so  stiff  that  a  piece 
one  foot  long  could  hardly  be  bent  at  all 
by  the  two  hands.  There  was  a  heavy  strain 
on  the  rope  during  the  process  of  tying  and 
afterward  a  strain  liable  to  be  Increased  at 
times  by  various  causes.  The  rope  did  come 
down.  The  testimony  of  the  signalman  was 
really  uncorroborated.  The  station  agent  did 
not  corroborate  him  as  to  the  mode  of  fasten- 
ing, but  simply  gave  an  opinion  that  the 
fastening  was  secure,  an  opinion  on  the  very 
question  for  the  jury.  Again,  the  fact  that 
the  wire  was  broken  having  been  established 
and  its  dangerous  condition  as  to  travelers 
beinc  manifest,  the  burden  of  evidence  at 


least  was  upon  the  company  to  show  that 
afterward  and  before  the  Injury  the  rope  bad 
been  in  fact  securely  fastened  up. 

The  case  turns  upon  the  question  whether 
the  broken  rope  was  In  fact  so  securely  fas- 
tened up  that  its  possible  falling  down  across 
the  street  was  not  to  be  apprehended  by  or- 
dinarily careful  men  bound  to  know  the  full 
situation  and  the  danger.  It  Is  not  enough 
that  the  company's  servants  believed  the 
fastening  to  be  sufficiently  secure  to  prevent 
the  falling  of  the  rope.  The  question  Is  one 
of  fact,  not  of  belief.  How  the  rope  was 
fastened  np,  and  whether  that  fastening  was 
a  compliance  with  the  duty  of  the  company, 
were  questions  for  the  jury.  The  Issue  be- 
fore us  Is  therefore  narrowed  down  to  this : 
Was  the  jury  bound  by  the  testimony  of  the 
signalman  to  find  that  the  rope  was  In  fact 
fastened  up  as  he  stated,  and  that  such  fas- 
tening was  such  as  should  have  been  made 
under  all  the  circumstances?  We  tbitik-  not 
It  Is  not  unreasonable  inference  from  all 
the  evidence  that  the  fastening  the  signalman 
In  fact  did  make  was  not  sufficient  to  bold 
the  rope  up  In  place. 

Motion  overruled. 


INHABITANTS  OF  TOWN  OF  CASOO  V. 

INHABITANTS  OF  TOWN  OF 

UNINGTON. 

(Supreme  Judicial  Court  of  Maine.     Oct  10, 
1906.) 

1.  Afpeai.— Review— QnvsnoR  tob  Jubt. 

When  the  only  evidence  to  fix  a  date  is  the 
recollection  of  witnesses,  the  court  will  not  re- 
vise the  jadcmmt  of  the  jnry  as  to  whose  rec- 
ollection is  the  better. 

2.  Paupeb»— Insane   Paupebs  —  Pbcvention 
OF  Violence— Recovebt  of  Expenses. 

Bxpenses  Incurred  by  a  town  to  protect  its 
inhabitants  or  the  public  from  danger  of  injury 
by  insane  paupers  are  not  recoverable  under  the 
pauper  statute  (Rev.  St  c.  27,  {  37),  nor  under 
the  contagious  diseases  statute  (Rev.  St  c  18, 
S  61). 
(Official.) 

On  motion  from  Supreme  Judicial  Court 
Cumberland  (bounty. 

Action  by  inhabitants  of  the  town  of  Casco 
against  Inhabitants  of  the  town  of  Linlngtcm, 
to  recover  for  pauper  supplies.  Verdict  for 
plaintiff.  Motion  by  defendant  for  new  trial 
granted,  unless  plaintiff  flies  remittitur  with- 
in 30  days. 

Argued  before  WISWELL,  C.  J.,  and  EM- 
ERY, WHITEHOUSE,  SAVAGE,  PEA- 
BODY,  and  SPEAR,  JJ. 

W.  C.  Whelden  and  W.  G.  Chapman,  for 
plaintiff.    A.  F.  Moulton,  for  defendant 

EMERY,  J.  The  proper  determination  of 
the  main  Issue,  the  settlement  of  the  pauper, 
depended  t4>on  the  date  of  bis  removal  from 
the  Lane  bouse  In  Hollis  to  the  Came  house 
in  Standlsh.  He  moved  In  the  July  next 
before  or  next  after  the  death  of  Lane  at 
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the  Lane  honse  In  December,  1883.  Perhaps 
more  witnesses  testified  that  the  removal  was 
In  the  July  before  Lane's  death,  but  several 
witnesses  testified  with  more  or  less  posi- 
tlveness  that  It  was  In  the  July  thereafter. 
Unfortunately  neither  party  produced  any 
oontemporaneouB  written  entries  or  memo- 
randum to  fix  the  date,  and  the  Jury  were 
obliged  to  depend  upon  the  recollections  of 
witnesses.  It  Is  plain,  therefore,  that  the 
verdict  as  to  the  main  Issue  must  prevail, 
since  the  jury  saw  and  heard  the  various 
witnesses  and  we  have  not 

The  Jury  further  found  all  the  items  char- 
ged by  the  plaintiff  town  for  the  support  of 
the  pauper  and  his  family  to  be  reasonable 
In  amount  and  proper  in  character.  Some 
of  these  items  were  for  payments  to  watchers 
over  an  insane  sou  of  the  pauper,  and  it  ap- 
pears plainly  from  the  evidence  that  the  main 
purpose  in  employing  these  watchers  was 
not  the  better  care  of  the  patient  but  to  pre- 
vent his  doing  harm  to  the  neighbors  and 
others.  The  pauper  statute  authorizes  the 
recovery  only  of  the  expenses  of  relieving 
persons  destitute^  and  of  their  removal  or 
burial.  Rev.  St.  c.  27.  |  87.  Expenses  In- 
curred by  a  town  to  protect  its  Inhabitants'  or 
the  public  from  danger  of  hurt  by  paupers 
are  not  recoverable  under  the  pauper  stat- 
ute. Kennebunk  t.  Alfred,  19  Me.  223.  The 
statute  authorizing  recovery  of  expenses  of 
preventing  the  spread  of  contagious  diseases 
by  paupers  (Rev.  St  a  IS,  i  51)  is  not  ap- 
plicable to  a  case  of  Insanity. 

While  the  Insanity  of  the  son  may  have 
required  some  extra  care  for  him,  much  of 
the  expense  charged  on  that  account  was 
clearly  not  for  that  purpose.  It  Is  dlflicult 
to  determine  the  amount  of  the  excess,  but 
upon  the  present  evidence^  it  appears  to  be 
at  least  $200. 

New  trial  ordered,  unless  the  plaintiff, 
within  SO  days  after  the  filing  of  the  cer- 
tificate of  decision,  shall  remit  all  of  the 
verdict  over  f 400,  In  which  ease  Judgment  Is 
to  be  entered  on  the  remaining  verdict 


LEWIS  V.  ROBT. 

(Supreme  Court  of  Vermont     Windsor.     Jan. 

19,  1907.) 
L  Husband  and  Wifb— Alienation  of  Af- 
fections—DxncNBES—MiTiaATioN  OF  Dam- 
ages. 

Id  an  action  by  a  husband  for  the  aliena- 
tion of  his  wife's  affections  by  seducing  and 
having  sexual  intercourse  with  her,  evidence  of 
want  of  affection  between  them,  prior  to  the 
alleged  alienation,  togetiier  with  evidence  of  the 
husband's  acts  of  misconduct,  short  of  consent 
to  defendant's  act  was  no  defense  to  the  ac- 
tion, and  was  admissible  only  in  mitigation  of 
damages. 

[Ed.  Note. — ^For  cases  in  point  see  Cent  Dig. 
vol.  20,  Husband  and  Wife,  §§  1124,  1132.] 

2.  New  Tbiait-Nbwlt  Discovbbed  Evidence 
—Alibi. 

In  an  action  for  alienation  of  a  wife's  af- 
fections by  seducing  her,  newly  discovered  evl- 
dmce  held  insufficient  to  establish  an  alibi  on 


behalf  of  the  wife,  at  the  time  the  adulterous 
intercourse  was  alleged  to  have  occurred. 

3.  Husband  and  Whs— Alienation  of  At- 
FECTioNS— New  Trial. 

Where  plaintiff  recorered  Judgment  in  an 
action  for  the  alienation  of  his  wife's  affections 
by  seducing  her,  the  fact  that  plaintiff  failed 
to  obtain  a  bill  of  divorce  from  his  wife  for 
adultery  with  her  paramour  did  not  entitle  the 
latter  to  a  new  trial. 

4.  New  Tkial— Verdict— Evidence. 

It  is  not  a  sufficient  ground  for  a  new  trial 
that  the  verdict  is  merely  against  the  prepondei^ 
ance  of  the  testimony,  or  that  the  court  from  a 
consideration  and  examination  of  the  testimony, 
might  have  arrived  at  a  different  result 

[Ed.  Note.^For  cases  in  point  see  Cent  Dig. 
vol.  87,  New  Trial,  I  14&] 

Exceptions  from  Windsor  County  Court; 
Seneca  Haselton,  Judge. 

Action  by  Herman  H.  Lewis  against  Wil- 
liam F.  Roby.  Judgment  was  rendered  in 
favor  of  plaintiff,  and  defendant  brings  ex- 
ceptions.   Affirmed. 

Argued  before  ROWBLL,  O.  J.,  and  TY-  , 
LER,  MUNSON,  WATSON,  and  POWERS,  ! 
JJ. 

P.  C.  Davis  and  Enrlght  &  Buck,  for  plain- 
tiff. Davis  &  Davis  and  F.  H.  Spanldlng,  for 
defendant 

TTLER,  J.  This  action  Is  brought  for  the 
alleged  alienation  by  the  defendant  of  the 
plaintiff's  wife's  affections  by  seducing  and 
having  sexual  Intercourse  with  her.  The  ex- 
ceptions are  to  the  refusal  of  the  court  to 
charge  as  the  defendant  requested  and  to 
some  portions  of  the  charge  as  given. 

The  defendant's  fifth  and  seventh  requests 
were  as  follows,  and  were  not  complied  with: 
"If  the  Jury  find  from  the  testimony  that  the 
affection  or  love  of  Effie  E.  Lewis  was  alien- 
ated from  her  husband  by  his  own  conduct 
absence,  neglect  or  other  acts,  and  not  by 
any  act  of  defendant  the  plaintiff  cannot  re- 
cover In  this  action."  "That  if  the  Jury  find 
from  the  testimony  that  the  plaintiff's  acta, 
conduct  abuse,  or  neglect  contributed  In 
bringing  about  any  alienation  of  the  affec- 
tions of  bis  wife  (If  such  affections  were.  In 
fact  alienated)  then  the  plaintiff  cannot  re- 
cover." The  defendant  Insists  that  If  the 
affections  of  the  plaintltTs  wife  were  not 
alienated  from  him  by  any  act  of  the  de- 
fendant, the  plaintiff  cannot  recover;  that. 
If  the  wife's  affection  for  her  husband  had 
been  destroyed  by  his  own  conduct,  there  was 
nothing  to  be  alienated  by  the  defendant's 
adultery  with  her.  The  defendant  was  not 
entitled  to  have  the  Jury  instructed  as  re- 
quested. The  instruction  was  correct  that  the 
only  question  was  whether  or  not  the  defend- 
ant had  sexual  Intercourse  with  Mr&  Lewis, 
as  alleged ;  that  the  piaintlfTs  neglect  of  bis 
wife  would  not  Justify  the  act  If  committed ; 
that  nothing  would  then  be  a  bar  to  an  action 
for  the  tort  except  the  plalntlCTs  consent 
thereto.  This  has  long  been  the  rule  of  the 
common  law — some  authorities  say  "from 
time  Immemorial."    Blackatone  says,  vol.  3, 
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p.  139,  that  for  criminal  conversation  with  a 
nan's  wife,  "considered  as  a  civil  Injury  (and 
■nrely  there  can  be  no  greater),  the  law  gives 
a  satisfaction  to  the  husband  in  an  action 
of  trespass."  Brown  v.  Spauldlng,  63  N.  H. 
€22,  4  Atl.  394;  Weeden  v.  Tlmbrell,  5  Term 
R.  357,  cited  by  the  defendant,  supports  this 
doctrine.  21  Cyc.  1626;  8  Am.  &  Eng.  Enc. 
tit  Criminal  Conversation.  The  point  made 
by  the  defendant's  fifth  and  seventh  requests 
has  been  before  courts  In  other  Jurisdictions. 
In  Dallas  v.  Sellers,  17  Ind.  479,  79  Am.  Dec. 
4S9,  it  was  held  that,  though  the  wife  has 
no  affection  for  her  husband,  another  person 
has  no  right  to  Interfere  to  cut  off  all  chance 
of  Its  springing  up  In  the  future.  This  Is 
the  doctrine  In  Prettyman  v.  Williamson,  Pen- 
newlll  (Del.)  22A,  39  Atl.  731,  and  It  was 
recognized  In  Frattal  v.  Casllnl,  66  Vt  273, 
29  Atl.  252,  44  Am.  St  Rep.  843;  Cross  v. 
Grant,  62  N.  H.  676,  13  Am.  St  Rep.  607. 
E>vldence  of  unhappy  relations  existing  be- 
tween husband  and  wife  prior  to  the  aliena- 
tion, want  of  affection  between  them,  the 
husband's  negligence  or  Immorality,  can  only 
be  shown  In  mitigation  of  damages.  The  rule 
of  law  and  the  reason  of  it  are  well  stated  In 
the  text  In  8  Am.  &  Eng.  Enc.  461:  "Marriage 
Is  an  Institution  of  society  having  Its  founda- 
tion In  a  civil  contract  which  Imposes  uiwn 
the  parties  certain  datles  and  Invests  them 
with  corresponding  rights.  A  fundamental 
rlgltt  which  flows  from  this  relation,  and  one 
which  the  well  being  of  society  requires 
should  be  maintained  Inviolate,  Is  that  of 
exclusive  marital  Intercourse  which  each  ac- 
quires with  the  other.  It  follows,  then,  that 
whoever  commits  adultery  with  either  of  the 
parties  commits  a  trespass  upon  the  rights 
of  the  other." 
Judgment  affirmed. 

Petition  for  New  Trial. 

The  plaintiff  based  his  right  of  action  upon 
proof  of  the  defendant's  adultery  with  his 
wife,  and  for  that  proof  he  relied  upon  the 
testimony  of  his  father,  Henry  Lewis,  and  that 
of  Alexander  Everett  In  respect  to  seeing  the 
defendant  and  Mrs.  Lewis  on  several  occa- 
sions go  to  her  room  together  and  hearing 
their  voices  there.  The  witness  Ck)le  testified 
that  be  saw  them  on  the  evening  of  August 
21,  1904,  in  the  act  of  adultery,  but  the  al- 
leged act  was  after  the  suit  was  brought, 
and  the  evidence  was  offered  and  admitted, 
not  as  fumlshing  a  ground  of  recovery,  but 
to  show  an  adulterous  disposition  between  the 
parties,  and  to  make  it  probable  that,  on  the 
occasions  testified  to  by  the  other  witnesses, 
they  were  In  Mrs.  Lewis'  room  for  a  crim- 
inal purpose. 

1.  In  support  of  the  petition  for  a  new 
trial  the  affidavits  of  Mrs.  Lewis,  George  Ely, 
and  bis  wife,  are  produced,  which  are.  In 
substance,  that  Mrs.  Lewis  was  not  at  her 
own  house  on  the  evening  of  August  21st; 
that  she  went  to  the  house  of  Mr.  Ely  be- 
fore dark  and  remained  there   that  night 


Mrs.  Lewis  testified  at  the  trial  that  Gole  told 
her  on  an  evening  that  some  men  were  around 
her  house,  and  that  she  requested  him  to 
engage  some  one  to  assist  him  to  watch  and 
ascertain  what  It  was  for;  that  she  dis- 
covered people  around  her  house,  and  that 
she  went  out  and  fired  her  revolver  two  or 
three  times.  In  another  connection  she  testi- 
fied that  she  went  to  the  Ely's  and  stayed 
several  nights,  and  that  she  went  "at  the  time 
they  were  watching,"  evidently  meaning  that 
night  Cole  and  the  defendant  testified  that 
they  watched  the  house  for  a  while,  then  met 
at  a  point  near  the  house,  separated,  and,  as 
Roby  testified,  went  to  their  respective  homes. 
Cole  testified  tliat  be  went  to  Mrs.  Lewis' 
house  and  from  the  porch,  through  an  open 
window,  saw  Roby  and  Mrs.  Lewis  In  crimin- 
al intercourse.  Witnesses  are  liable  to  be 
mistaken  about  dates.  If,  on  this  occasion, 
Mr.  and  Mrs.  Ely  chanced  to  be  mistaken 
about  Mrs.  Lewis  going  there  before  dark, 
then  she  may  have  been  at  her  own  house  for 
a  while  in  the  evening — as  she  testified  she 
was,  and  that  she  fired  her  revolver  there — 
and  have  then  gone  to  Ely's  house  and  stayed 
that  night  Mrs.  Lewis  does  not  say  that 
she  went  to  Ely's  house  before  dark.  Cole 
may  have  been  mistaken  about  the  day  of  the 
month,  and  correct  about  the  main  facts  in 
his  testimony.  The  time  was  Immaterial  ex- 
cept as  It  affected  the  reliability  of  his  testi- 
mony. In  a  new  trial  this  newly  discovered 
evidence  would  fall  short  of  proving  an  alibi. 

2.  The  affidavit  of  Whltcomb  is  that  Cole 
related  to  him  the  events  of  the  evening  In 
question,  and  only  stated  that  he  Went  into 
Mrs.  Lewis'  house  after  the  watching  and 
found  Roby  sitting  there  with  Mrs.  Lewis, 
and  that  he  spoke  of  no  Improper  conduct 
between  them.  C!ole  makes  affidavit  that  he 
related  to  Whltcomb  all  that  he  testified  to  at 
the  trial,  so  the  tn'o  affidavits  are  at  variance. 
But,  if  the  affidavit  of  Whltcomb  Is  literally 
true,  there  is  not  enough  relative  to  the  cir- 
cumstances in  which  the  incidents  were  re- 
lated by  Cole,  nor  of  the  relations  existing 
between  him  and  Whltcomb  for  us  to  decide 
that  the  story  he  then  told  was  so  contra- 
dictory of  his  testimony  given  at  the  trial 
that  his  testimony  in  another  trial  would  be 
likely  to  be  affected  by  it 

8.  Henry  Lewis  testified  at  the  trial  that 
he  had  seen  the  defendant  and  Mrs.  Lewis 
go  to  her  room  together  25  to  30  times.  At 
the  trial  for  divorce  held  at  the  next  term  of 
court  he  said  10  or  15  times.  It  was  a  loose 
way  of  testifying  about  so  grave  a  charge  as 
adultery,  but  the  witness  evidently  meant  to 
be  understood  that  he  had  seen  them  go  to 
her  room  together  many  times.  There  is  not 
such  a  discrepancy  in  tiie  testimony  given  by 
Lewis  at  the  two  trials  as  would  warrant 
setting  the  verdict  aside. 

4.  The  fact  that  the  plaintiff  failed  to  ob- 
tain a  bill  of  divorce  from  his  wife  for  adul- 
tery with  Roby  does  not  help  to  support  this 
petition.    Each  case  was  tried  upon  the  evi- 
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dence  there  presented.  The  only  question 
now  Is  whether  the  newly  discovered  evidence 
Is  sufficient  to  warrant  the  granting  of  a  new 
trial.  Mrs.  Lewis  and  Roby  denied  the  charge 
of  adultery  fully  and  explicitly.  Mrs.  Lewis 
testifled  upon  every  point  in  the  case,  includ- 
ing the  alleged  occurrences  of  August  2l8t, 
but  her  own  testimony  made  It  possible  that 
Cole's  tefltimony  was  true.  His  story,  as  we 
read  It,  seems  Improbable,  but  the  jury  heard 
and  saw  the  witnesses  upon  this  and  all  other 
branches  of  the  case,  and  the  question  of  fact 
was  for  their  decision.  They  may  have  dis- 
believed Cole,  whose  testimony,  as  l>efore 
stated,  was  introduced  only  to  show  the 
adult^ouB  disposition  of  the  parties,  and 
found  a  verdict  upon  the  other  evidence. 
The  rule  is:  "If  the  verdict  can  be  supported 
upon  any  rational  view  of  the  evidence.  It 
should  stand ;  and  it  never  has  been  consider- 
ed a  sufficient  ground  for  a  new  trial  that 
the  verdict  is  merely  against  a  preponderance 
of  the  testimony,  or  that  the  court,  from  a 
consideration  and  examination  of  the  testi- 
mony, might  have  arrived  at  a  different  re- 
sult" See  Thayer  ▼.  Cen.  Vt  R.  R.  Co.,  60 
Vt  214,  13  Atl.  859,  and  cases  cited  Im  the 
opinion. 
Petitioo  denied. 


MORRILL'S  ABM'S  v.  CATHOLIC  ORDER 
OF  FORESTERS. 

(Supreme  Coart  of  Vermont.     Orleans.     Jan. 
19,  1007.) 

1.  Insxtbanok— Mutual  BEifmr  iNsuitANGK 
—Action  job  Benefit. 

An  action  on  a  matoal  benefit  certificate 
Issued  to  a  member,  payable  to  his  sons  on  his 
death,  most,  if  the  certificate  be  a  specialty,  be 
brougnt  by  bia  legal  representative. 

[ESd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  {  1994.] 

2.  Save— CoNTBAOT  Undeb  Seal. 

A  certificate  issued  by  a  mutual  benefit 
society  was  beaded  by  the  name  of  the  society, 
and  recited  that  it  was  issued  to  a  member  of 
a  subordinate  lodge,  and  that  "in  witness  wliere- 
of '  the  society  had  "affixed  its  seal  and  caused" 
the  certificate  to  be  signed  b;  its  chief  officer 
and  attested  by  its  secretary.  It  was  signed  by 
its  chief  officer  and  attested  by  its  secretary  and 
witnessed.  A  wafer  was  attached,  on  which 
was  stamped  the  name  of  the  society  and  its 
emblem  and  the  date  of  its  organization.  Held, 
in  the  absence  of  evidence  to  the  contrary,  tliat 
the  seal  was  the  seal  of  the  society,  and  regu- 
larly attached  so  as  to  make  the  certificate  an 
instrument  under  seal. 

8.  Pleading— ElxHiBiTS  Annexed  to  Plead- 
ing. 

An  action  in  assumpsit  was  brought  on  a 
mutual  benefit  certificate.  The  society  craved 
oyer  of  the  certificate,  which  was  granted. 
Held,  that  the  certificate  became  a  part  of  the 
declaration,  and  gave  the  society  a  right  to  plead 
thereon. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
voi.  39,  Pleading,  {  929.] 

4.  INSXTSANCE — Mutual     Benefit     Cektxfi- 
CATB8— Action — Deolabation. 

Acts  1896,  p.  89,  No.  121,  providing  that 
the  general  counts  in  assumpsit  snail  be  a  suffi- 
cient declaration  in  actions  on  a  fire,  life,  or 


accident  policy,  merely  makes  tlie  general  counts 
sufficient  where  a  special  declaration  was  l>e- 
fore  necessary,  without  dealing  with  the  form 
of  the  action,  and  is  not  applioible  to  a  mutual 
benefit  certificate  under  seal. 

Exceptions  from  Orleans  County  Court. 

Action  by  Peter  Morrill'a  administrattlx 
against  the  Catholic  Order  of  Foresten. 
There  was  a  Judgm«it  overruling  a  demur- 
rer to  the  declaration,  and  defendant  ex- 
cepts. Reversed,  demurrer  sustained,  and 
declaration   adjudged   InBufficient. 

Argued  before  "ROWELL,  C.  J.,  and  TY- 
LER, MUN80N,  WATSON,  POWHIRS,  and 
MILES,    JJ. 

J.  W.  Redmond,  for  plaintUL  Toung  & 
Young,  for  defendant 

TYLER,  J.  This  action  was  bron^t  In 
general  assumpsit  based  upon  an  endow- 
ment certificate  or  policy  of  life  Insurance. 
Issued  by  the  defendant  to  Peter  Morrill 
and  payable  to  his  sons,  Peter  and  Joseph 
Morrill,  upon  proof  of  his  death  and  of 
his  compliance  with  the  conditions  named 
in  the  certificate.  The  defendant  craved 
oyer  of  the  certificate,  which  was  granted, 
and  It  then  demurred  to  the  declaration. 
The  case  is  here  ui>on  exception  to  the  over- 
ruling of  the  demurrer.  The  action  was 
brought  under  No.  121,  p.  89,  Acts  of  1896, 
the  first  section  of  which  reads:  "In  actions 
brought  to  recover  on  a  fire,  life  or  acddeut 
insurance  policy,  the  general  counts  in  as- 
sumpsit shall  be  a  sufllclent  declaration, 
and  no  other  or  different  one  shall  be  re- 
quired. The  plea  of  non-assumpsit  shall 
put  In  issue  only  the  execution  of  the  policy 
and  the  amount  of  damages  sustained  there- 
under." The  second  section  requires  the 
plalntlfC  to  file  with  the  writ  a  specifica- 
tion giving  the  number  of  the  policy,  the 
date  of  the  fire,  death,  or  accident  as  the 
case  may  be,  and  the  items  of  the  policy 
Involved  in  the  claim. 

1.  The  first  question  is  whether  the  suit 
is  properly  brought  in  the  name  of  the 
administratrix  of  the  intestate.  The  under^ 
taking  was  like  that  in  Tripp  &  Bailey  ▼. 
Insurance  Co.,  55  Vt.  100,  in  that  the  con- 
sideration moved  from  the  intestate  and  the 
promise  was  to  him.  Here  the  sons  were 
not  promisees  but  beneficiaries.  In  Daven- 
port, Adm'r,  v.  Insurance  Co.,  47  Vt  628, 
the  special  count  alleged  that  the  promise 
was  to  the  wife  and  children  of  the  Intes- 
tate, or  their  legal  representatives,  and 
the  court  held  that  no  promise  to  the  Intes- 
tate was  to  be  Inferred.  Powers  v.  Insur- 
ance Co.,  69  Vt  494,  38  Atl.  148,  was  an 
action  upon  an  Insurance  policy  which  pro- 
vided that  in  case  of  loss  the  amount  should 
be  payable  to  the  mortgagee,  yet  it  was  held 
that  the  action  was  properly  brought  by 
the  mortgagor  in  his  name  because  the  con- 
sideration moved  from  him,  and  the  promise 
was  made  to  him,  though  the  insurance  was 
for  the  benefit  of  the  mortgagee.  If  It  Is 
true,  88  tlie  defendant  contends,  that  this 
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certificate  is  a  specialty,  then  only  the  ad- 
ministratrix could  bring  the  suit  as  the  legal 
representative  of  the  covenantee,  although 
the  covenant  was  for  the  benefit  of  third 
persons.  Falrcblld  t.  Life  Association,  61 
Vt  613. 

2.  The  defendant  contends  that  the  stat- 
ute referred  to  does  not  apply  to  contracts 
under  seal,  and  that.  If  it  does,  the  specifi- 
cation required  by  it  Is  a  sufficient  profert 
of  the  instrument  to  entitle  the  defendant 
to  oyer;  that,  to  simplify  the  pleadings, 
the  specification  takes  the  place  of  a  formal 
profert  of  the  policy,  If  profert  were  neces- 
sary. 

8.  The  plaintiff  contends  that  the  certifi- 
cate is  not  a  sealed  instrument,  in  a  legal 
sense,  and.  If  so,  that  It  is  the  seal  of  the 
officers  and  not  of  the  corporation.  The 
paper  Is  headed,  "High  Court  Catholic  Or- 
der of  Foresters,  Endowment  Certificate," 
and  recites  that  It  "Is  issued  to  Peter  Mor- 
rill, a  member  of  8t  Anthony  Court  No. 
890  O.  O.  F.,"  etc.  The  final  clause  is:  "In 
witness  whereof  the  High  Court  of  the 
Catholic  Order  of  Foresters  has  hereunto 
affixed  its  seal  and  caused  this  Certificate  to 
be  signed  by  its  High  Chief  Ranger  and 
attested  and  recorded  by  its  High  Secre- 
tary at  Chicago,  Ills.,  this  seventh  day  of 
July  A.  D.  1899."  It  is  signed  by  Thos.  H. 
Cannon,  High  Chief  Ranger,  and  attested 
by  Theo.  B.  Thiele,  High  Secretary,  and 
witnessed.  A  large,  round,  gilt  wafer,  part- 
ly covering  green  ribbons,  Is  atiached  upon 
which  Is  stamped  the  words:  "High  Court 
Catholic  Order  of  Foresters,  Faith,  Hope, 
Charity."  The  wafer  also  bears  the  em- 
blem of  the  cross  and  the  date  of  the 
organization  of  the  order.  It  is  said  that 
the  same  general  principles  in  respect  to 
seals  apply  to  private  and  to  municipal  cor- 
porations. Dll.  Manic.  Cor.  190.  A  com- 
mon or  corporate  seal  was,  at  common  law, 
the  seal  of  a  corporation  by  which  the  cor- 
porate body  manifested  Its  acts  as  such.  1 
Black.  Com.  471.  It  was  said  In  Bearda- 
ley  V.  Knight  4  Vt  471,  that  corporations  act 
by  their  seal,  bat  It  Is  now  the  rule  In  this 
country  and  In  England  that  a  corporation 
may  make  a  contract  without  the  use  of  a 
seal  In  all  cases  where  this  may  be  done  by 
an  Individual.  Morawetz  Private  Cor.  838. 
A.  corporation  may  adopt  any  seal  It  chooses, 
for  the  time,  as  well  as  a  private  person. 
Bank  of  Mlddlebury  y.  Railroad  Co.,  30  Vt 
159.  It  is  laid  down  in  1  Dillon,  190,  that  the 
corporate  seal  attached  to  an  instrument  at- 
tested by  the  signatures  of  the  proper  officers, 
Is  prima  facie,  but  not  conclusive,  evidence 
that  it  was  lawfully  placed  there,  and  that  the 
Instrument  Is  the  act  of  the  corporation.  In 
support  of  the  contention  that  this  Is  not 
a  corporate  seal,  but  the  seal  of  the  officers 
of  the  corporation,  the  plaiatlfT  cites  Bank  of 
the  Metropolis  v.  Gnttschllck,  14  Pet  19,  10 
L  Bd.  335.  But  in  that  case  the  certificate 
was  that  the  president  and  cashier,  by  order 


of  the  board  of  directors,  "have  hereunto 
set  their  hands  and  seals,"  while  here  it  Is 
certified  that  the  corporation  afibes  its  seal 
unless  the  "Catholic  Order  of  Foresters" 
which  makes  the  promise  to  pay  the  $1,000, 
and  the  "High  Court  Catholic  Order  of  For- 
esters" are  different  entities.  The  plaintiff 
cites  In  her  brief  what  purports  to  be  a 
section  from  the  by-laws  of  the  Catholic 
O^der  of  Foresters,  which  provides  of  what 
officers  the  High  Court  shall  consist  but  the 
demurrer  does  not  bring  the  constitution  and 
by-laws  of  the  corporation  before  as,  and 
we  cannot  consider  them.  There  is  nothing 
In  the  certificate  Itself  to  Indicate  that  the 
seal  Is  not  the  seal  of  the  corporation.  The 
corporation  made  the  contract  with  the  in- 
testate and  Issued  the  certificate  to  him,  and, 
if  It  had  another  and  different  seal  from  the 
one  attached  to  this  paper,  or  if  it  had  no 
corporate  seal,  it  on  this  occasion  and  for 
this  purpose  adopted  this  as  Its  corporate 
seal.  Bank  of  Mlddlebury  v.  Railroad  Co., 
sapra;  Cheney  v.  Gates,  12  Vt  606;  Keith  v. 
KIbbe,  10  Cush.  (Ky.)  85;  Mill  Dam  Foundry 
T.  Hovey,  21  Pick.  (Ky.)  428;  Jacksonville, 
etc.,  R.  &  Nav.  Co.  v.  Hooper,  160  U.  S.  514, 
16  Sup.  Ct  379,  40  L.  Ed.  515;  Phillips  v. 
Coffee,  17  111.  154,  63  Am.  Dec.  357;  Clark  v. 
Farmer's  Mfg.  Co.,  16  Wend.  256.  In  the 
absence  of  evidence  to  the  contrary  it  will 
be  presumed  that  the  seal  affixed  to  the 
instrument  is  the  proper  and  common  seal 
of  the  corporation  and  regularly  attached. 
See  cases  last  above  cited  and  25  Am.  &  Eng. 
Enc  79.  The  contention  that  the  certificate 
was  executed  under  seal  is  therefore  sus- 
tained. As  the  case  stands  it  is  immaterial 
whether  oyer  was  demandable  or  not,  for  it 
was  in  fact  demanded  and  given.  This 
made  the  certificate  a  part  of  the  declaration 
and  gave  the  defendant  a  right  to  plead 
thereon.  Com.  Dig.  tit  Pleading,  p.  1;  Stoiy 
V.  Kimball,  6  Vt  541. 

4.  It  is  contended,  however,  that  the  act 
of  1896  is  applicable  even  though  the  cer- 
tificate be  a  contract  under  seal.  But  we 
do  not  think  this  was  within  the  contem- 
plation of  the  lawmaking  power.  The  stat- 
ute does  not  say  that  the  action  of  as- 
sumpsit may  be  brought  on  all  insurance 
policies  whether  under  seal  or  not  and 
that  the  general  counts  shall  be  a  sufficient 
declaration.  It  does  not  make  the  action  of 
assumpsit  appropriate  when  It  is  not  so  at 
common  law.  It  merely  makes  the  general 
counts  sufficient  in  that  action  where  a 
special  declaration  was  before  necessary. 
In  other  words,  it  does  not  purport  to  deal 
with  the  form  of  the  action,  but  merely  with 
the  mode  of  declaring.  This  seems  to  have 
beexi  the  view  of  the  court  when  the  case 
of  Hersey  v.  Northern  Assurance  Co.,  75 
Vt  441,  66  Ati.  96,  was  before  it  There  the 
question  was  whether  the  statute  had  chan- 
ged the  burden  of  proof,  and  the  court  said 
that  It  construed  the  act  only  as  providing 
for  a  simpler  mode  of  declaring.    A  minority 
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«t  the  Judges  are  of  opinion  tbat  the  action 
■bould  be  maintained  under  tlie  act  of  1896. 
Pro  forma  Judgment  reversed,  demurrer 
sustained,  declaration  adjudged  insufficient, 
and  Judgment  for  defendant  to  recover  its 
costa. 


DUNBAR  V.  CENTRAIi  VERMONT  R.  CO. 

'Supreme  Court  of  Vermont.     Franlilin.    Jan. 
10.  1907.) 

1.  Masteb  and   Sebvant— Irjubt  to  Serv- 
ant—Assumption  OF  Risks. 

The  risic  of  injury  to  a  conductor  by  a 
derailment  of  his  train  in  consequence  of  the 
onsoundn^s  of  the  ties  is  an  extraordinary  risk 
existing  iQr  fault  of  the  railroad,  and  is  not 
assumed  by  the  conductor  unle.ss  he  Icnows  and 
comprehends  the  defects  or  the  same  are  so 
plainly  obserrabie  that  he  will  be  talcen  to  kave 
known  and  comprehended  them. 

[Bid.  Note,— For  cases  in  point,  see  Cent.  Dig. 
Tol.  34,  Master  and  Servant,  (  555.] 

2.  Same— BuBDKN  of  PBOor. 

A  conductor  suing  for  injuries  caused  by 
the  derailment  of  his  train,  occasioned  by  the 
unsoundness  of  the  ties,  has  the  burden  of 
proving  that  he  did  not  know  and  comprehend 
the  danger  resulting  from  the  defective  ties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {f  907,  908.] 

8.  Same— EvioERCB— Adihssibilitt. 

Where,  in  an  action  for  injuries  to  a  con- 
ductor caused  by  the  derailment  of  his  train, 
it  was  alleged  that  the  derailment  was  occa- 
sioned l>ecause  the  ties  were  so  unsound  tliat 
the  spikes  could  not  hold  the  rails  in  place 
under  the  pressure  of  the  train,  evidence  that 
a  large  per  cent  of  derailments  could  not  l>c 
accounted  for  nor  guarded  against  was  inadmis- 
sible as  showing  tbat  derailments  were  ordinary 
risks  of  the  business  and  assumed  by  the  con- 
ductor. 

4.  Tmai  —  Evidence  —  Exclusion  —  Ob- 
jections—Sufficiency. 

Where  it  did  not  appear  wliat  answer 
was  exi>ected  to  a  que!!tion  put  to  a  witness, 
its  exclusion  did  not  show  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  S  115.] 

6.  Masteb  and  Sebvant— Injury  to  Servant 
— Defective     Appliances— Evidence— Ad- 

laSSIBILITT. 

In  an  action  for  injuries  to  a  conductor 
caused  by  the  derailment  of  bis  train,  occasion- 
ed by  the  unsoundness  of  the  ties,  evidence 
of  the  condition  of  the  roadbed  as  to  ballast 
a  year  and  a  half  after  the  accident  was  prop- 
erly excluded  where  it  did  not  appear  that  the 
condition  of  the  roadbed  was  the  same  as  at 
the  time  of  the  accident. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  |  917.] 

6.  Appeai/— Rulings  on  Motion  in  Abbest— 
Exceptions— Necessity. 

The  court  will  not  review  the  overruling 
of  a  motion  in  arrest  where  no  exception  was 
taken  to  the  ruling. 

Exceptions  from  Franiilln  County  Court; 
James  M.  Tyler,  Judge. 

Action  by  Henry  A.  Dunbar  against  the 
Central  Vermont  Railroad  Company,  for  In- 
juries received  by  plaintiff  while  conductor  in 
charge  of  a  train,  in  consequence  of  the  de- 
railment of  the  train.  There  was  a  verdict 
and  Judgment  for  plaintiff,  and  defendant  ex- 
cepts.   Reversed  and  remanded. 


Argued  before  ROWELL,  O.  J.,  and  MTTN- 
80N,  WATSON,  HASELTON,  and  MILES,  JJ. 

Brigbam  &  Start,  Alfred  A.  Hall,  and  Sen- 
ter  &  Senter,  for  plaintiff.  C.  N.  Witters 
and  H.  Henry  Powers,  for  defendant. 

ROWELL,  a  J.  This  Is  case  to  recover 
for  personal  injuries  to  the  plaintiff  by  the 
derailment  of  a  passenger  train  that  be  was 
conducting  over  the  defendant's  railroadL 

The   declaration    alleged,   and   plaintiff's 
evidence  tended  to  show,  that  the  derailment 
was  occasioned  because  the  ties  were  so  un- 
sound and  insufficient  that  the  spikes  could 
not  hold  the  rails  In  place  under  the  pressure 
of  the  train  In  going  around  the  curve  where 
the  accident  happened.    The  defendant  mov- 
ed for  a  verdict,  for  that  there  was  no  evi- 
dence tending  to  show  any  negligence  on  the 
part  of  the  defendant  tbat  the  plaintiff  did 
not  know,  or,  from  his  long  experience  on 
the  road,  ought  to  have  known.    This  raised 
the  question  of  on  whom  was  the  burden  of 
proof  as  to  the  assumption  of  rislc    There 
was  nothing  In  the  case  to  show  whether 
the  plaintiff  knew  the  condition  of  the  road 
or  not,  save  what  might  be  Inferred  from  the 
fact  that  he  had  recently  mn  his  train  over 
It  several  times  without  accident    But  the 
court  took  no  note  of  that  fact  as  ground  for 
an  Inference  either  way,  but  thought  there 
was  no  evidence  that  the  plaintiff  knew  of 
the  defect,   and  therefore  assumed  that  he 
did  not  know,  and  submitted  the  case  ac- 
cordingly, thereby  casting  the  burden  upon 
tbe  defendant  of  showing  assumption  of  risk, 
and  relieving  the  plaintiff  from  the  burden 
of  showing  nonasBumption.    But  the  risk  was 
not  an  ordinary  risk,   existing  without  the 
fault  of  the  defendant,  and  therefore  assumed 
by  the  plaintiff,  but  an  extraordinary  risk, 
as  It  existed  by  the  fault  of  the  defendant 
and  therefore  was  not  assumed  by  the  plain- 
tiff, unless  he  knew  and  comprehended  It 
or  it  was  so  plainly  observable  that  he  will 
be  taken  to  have  known  and  comprehended 
It,  then.  In  either  case,  he  cannot  recover. 
Dumas  v.  Stone,  65  Vt  442,  25  Atl.  1097; 
Texas  &  Pacific  Railway  Go.  t.  Archibald,  170 
U.   S.  665,  673,  18  Sup.  Ct  777,  42  L.  F^ 
1788 ;  Choctaw,  etc.,  R.  R.  Co.  y.  McDade,  191 
n.  S.  64,  68,  24  Sup.  Ot  24,  48  L.  Ed.  96.    It 
will  be  noticed  that  the  test  is  not  whether 
the  servant  exercised  care  to  discover  the 
danger,  for  he  is  not  bound  to  do  that  when 
he  has  a  right  to  assume  that  It  does  not  ex- 
ist, but  whether  he  knew  and  comprehended 
it,  actually  or  presumably.    Some  of  our  cas- 
es In  stating  the  test  may  Involve  the  idea 
of  care  on  the  part  of  the  servant,  but  gen- 
erally when  rightly  understood,  they  state 
it    with    substantial    accuracy,    we    think. 
Hence  want  of  such  knowledge  and  compre- 
hension was  an  essential  element  of  the  plaln- 
tlfTs  case,  and  consequently  the  burden  was 
on  him  to  negative  them,  otherwise  he  would 
be  taken  to  have  assumed  the  risk,  and  could 
not  recover.    Such  Is  the  law  of  this  sute. 


Digitized  by 


(joogle 


vt) 


SHANES  T.  CBNTRAL  VERMONT  B.  Ca 


and  of  some  of  the  otber  states,  tboogb  some 
hold  the  other  -way.  In  Brainard  ▼.  Van 
Dyke,  71  Yt  859,  45  AU.  758,  the  plaintiff 
was  Injured  by  the  explosion  of  dynamite  that 
^e  defendant,  her  master,  had  put  Into  a  hot 
store  OTen  In  his  honse  where  she  was  at 
work,  without  Informing  her  of  its  dangerous 
character,  and  because  the  declaration  did  not 
allege  her  Ignorance  of  Its  dangerous  charac- 
ter, it  was  held  bad  on  demurrer.  This  Is  the 
rule  of  the  common  law.  Thus,  Orlffltbs  t. 
London  &  St  Katherlne  Docks  Co.,  13  Q.  B.  D. 
259,  in  the  Court  of  Appeals,  was  an  action 
by  a  servant  of  the  defendant  for  personal 
injuries  resulting  from  the  negligently  unsafe 
condition  of  the  premises  whereon  the  serv- 
ant was  employed.  Although  the  action  was 
brought  after  the  passage  of  the  employers' 
liability  act  of  1880,  it  was  not  founded  upon 
tt.  The  declaration  of  claim  alleged  that 
one  of  the  iron  doors  that  former  part  of  the 
warehouses  of  the  defendant's  dock  gave  way 
and  fell  ni)on  the  plaintiff  who  was  in  the 
defendant's  employment.  It  contained  no  al^ 
l^ation  that  the  plaintiff  was  Ignorant  of  the 
Insecure  condition  of  the  door,  nor  of  the 
danger  to  which  he  was  exposed,  but  alleged 
only  that  the  defendant  knew,  or  ought  to 
have  known,  of  the  defective,  unsafe,  and  In- 
secure condition  of  the  door,  and  that  it 
was  altogether  owing  to  the  defendant's  neg- 
ligence that  it  was  not  put  Into  a  safe  and 
secore  condition.  The  'declaration  was  held 
bad  for  not  alleging  want  of  knowledge  on 
the  part  of  the  plaintiff.  Brett,  M.  R.,  said 
that,  if  the  danger  is  one  that  was  known  to 
the  master  and  not  to  the  servant,  the  knowl- 
edge of  the  master  and  the  want  of  knowledge 
of  the  servant  make  together  a  cause  of 
action,  and,  as  it  is  necessary  for  these  two 
things  to  exist  in  order  to  form  a  prima  facie 
case,  it  Is  necessary  that  they  should  be 
shown  to  exist  by  the  declaration.  Bowen, 
L.  J.,  said  that  the  old  form  of  declaration 
nsed  to  show  that  the  danger  that  caused 
the  accident  was  known  to  the  master  and  un- 
known to  the  servant;  that  both  of  these 
allegations  arp  necessary,  because  without 
them  there  Is  no  cause  of  action;  and  that, 
unless  it  Is  shown  at  the  trial,  or  there  are 
facts  from  which  it  can  t>e  inferred  that  the 
servant  was  Ignorant  of  the  existence  of  the 
danger,  be  would  be  nonsuited.  Fry,  £>.  J., 
said  that  it  appeared  plain  to  him  that  the 
knowledge  of  the  master  and  the  ignorance 
of  the  servant  are  necessary  to  constitute 
a  cause  of  action. 

This  statement  of  the  substantive  law  of 
the  case  is  sufficient  to  obviate  the  necessity 
of  Qieclflcally  considering  the  requests  to 
charge  that  are  relied  upon,  for  they  are 
directed  in  varying  ways  to  substantially 
the  same  question. 

The  defendant  claimed  that  the  derailment 
could  not  be  accounted  for  nor  guarded 
against,  and  offered  to  show  that  a  large  per 
cent,  of  derailments  are  of  that  character, 
for  the  purpose  of  showing  that  they  ar« 
6BA.-S4 


ordinary  risks  of  the  bnslnesB,  and  fherefors 
assumed  by  the  servant  Bat,  as  we  have 
seen,  the  risk  in  question,  as  shown  by  the 
declaration  and  the  plaintiff's  evidence,  was 
not  an  ordinary  risk,  but  an  extraordinary 
risk,  and  the  plaintiff  could  not  recover  un- 
less he  showed  that  the  accident  happened 
substantially  as  alleged  tn  the  declaration. 
Clark  V.  Employers'  Liability  Co.,  72  Vt  458, 
467,  48  AtL  639.  Therefore  the  testimony 
was  offered  to  show  a  thing  not  in  issue,  and 
properly  excluded. 

As  it  does  not  appear  what  answer  was 
expected  to  the  question  put  to  the  witness 
Walsh,  its  exclusion  does  not  show  error. 

The  question  put  to  the  witness  Brown 
as  to  the  condition  of  the  roadbed  as  to  bal- 
last when  he  examined  it  a  year  and  a  half 
after  the  accident  was  properly  excluded, 
because  it  did  not  appear  that  its  condition 
was  the  same. 

The  defendant  moved  in  arrest,  and  insists 
that  the  declaration  is  bad  for  not  alleging 
that  the  plaintiff  was  ignorant  of  the  danger. 
But  we  cannot  consider  the  motion,  for  it  does 
not  appear  that  any  exception  was  taken  to 
the  overruling  of  it  , 

Judgmfflit  reversed,  and  cause  remanded. 


SHAKKS  V.  CENTRAL  VERMONT  R.  CO. 

(Supreme  Court  of  Vermont    Windham.    Jan. 
10,  1907.) 

1.  Masteb  and  Skbvant— Death  of  Sebvant 
— Railboad   Employes— Assumed  Risk. 

Wtiere  the  death  of  plaintiffs  intestate, 
a  railroad  employe,  was  caused  by  a  defective 
rail,  which  existed  independent  of  the  dangera 
arising  from  a  change  in  the  gauge  of  the  road, 
decedent  did  not  assume  the  risk  thereof  by  re- 
maining in  defendant's  employ,  unless  he  had 
either  actual  or  imputed  knowledge  of  the  defect 
[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  IS  574-583.] 

2.  APFEAir— Pbkjudice— OonruBBD    Inbxbuo- 

TIONS. 

Where,  in  an  action  for  death  of  an  em- 
plovS,  the  jury  found  tliat  decedent  was  not 
guil^  of  contributory  negligence  and  had  had 
no  knowledge  of  the  risk,  defendant  was  not 
liarmed  by  the  fact  that  the  court  in  its  in- 
structions erroneously  confounded  oontributoiy 
negligence  and  assumed  risk. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig; 
vol.  8,  Appeal  and  ESrror,  f  4226.] 

Exceptions  from  Wlndbam  County  Court; 
James  M.  Tyler,  Judge. 

Action  by  one  Shanks,  as  administrator  of 
Elmer  W.  Shattuck,  against  the  Central 
Vermont  Railroad  Company.  A  verdict  was 
rendered  in  favor  of  plaintiff,  and  defendant 
brings  exceptions.    Affirmed. 

Argued  before  ROWELL,  O.  J^  and  MUN- 
SON,  WATSON,  HASELTON,  POWERS,  and 
MILES,  JJ. 

Clarke  CL  Fitts,  for  plaintiff.  Hunton  & 
Stickney,  for  defendant 

ROWELL,  C  J.  This  Is  an  action  upon 
the  statute  for  the  I>eneflt  of  the  widow  and 
next  of  ktn  of  the  deceased,  whose  decth 
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la  alleged  In  hare  been  caused  by  the  neg- 
Ilgence  of  the  defendant  The  deceased  was 
an  engineer  on  the  defendant's  railroad,  from 
Brattleboro  to  South  Londondary.  The  road 
was  originally  a  narrow  gauge,  but  was  ctaaa- 
ged  to  a  standard  gauge  in  a  single  day 
by  moving  the  rails  on  each  side  the  req- 
alsite  distance.  This  change  required  fur- 
ther work  of  the  construction — replacing  of 
ties,  ballasting,  etc  After  the  change,  but 
before  the  work  of  construction  was  com- 
pleted, the  engine  that  tbe  deceased  was 
running  slid  from  the  roadbed,  the  roadbed 
and  the  rails  slid  down  a  bank,  the  engine 
was  overturned,  and  the  deceased  thereby 
killed.  Tbe  change  was  made  the  Slst  of 
July,  and  the  accident  happened  the  28th  of 
August,  and  during  that  time  the  deceased's 
train  was  derailed  many  times  to  a  greater 
or  less  extent,  and  once  before  on  the  day 
of  the  accident  Tbe  rails  in  the  vicinity 
of  the  accident  were  of  steel,  but  of  iron  at 
the  point  of  accident,  and  of  less  weight  It 
appeared  that  an  Iron  rail  was  broken  at 
that  point,  and  that  a  piece  of  It  went  through 
the  ash  pan,  and  up  through  the  air  drum, 
and  struck  ^gainst  the  tender,  so  as  to  bend 
It  np  at  tbe  end.  Another  piece  of  rail  was 
found  near  by,  which  the  testimony  tended 
to  show  was  broken  from  the  piece  that  went 
through  the  ash  pan.  The  testimony  on  the 
part  of  the  plaintiff  tended  to  show  that 
some  of  the  ties  at  the  point  of  accident 
were  too  short,  and  badly  decayed,  especially 
at  the  ends. 

The  claims  of  the  parties  on  trial  can  be 
best  understood  if  stated  in  tbe  words  of 
the  charge,  thus:  "There  have  been  two 
theories  argued  to  yon  by  counsel  on  the 
respective  sides.  The  plaintiff  claims,  and 
his  counsel  argues  to  you  from  the  testimony 
and  this  piece  of  rail  shown  you  here  in 
court  that  the  primary  cause  of  the  accident 
was  the  breaking  of  this  rail ;  tbat  that  let 
the  engine  down;  and  that,  being  down,  it 
went  down  the  bank,  taking  a  portion  of  the 
roadbed  with  it  On  the  other  hand,  tbe 
defendant  claims,  and  its  counsel  argue  to 
you,  that  the  more  reasonable  theory  is  tbat 
the  roadbed  itself  was  insufficient,  so  that 
when  this  heavy  engine  came  along  over  it 
at  this  particular  point,  the  roadbed  Itself 
went  down,  without  regard  to  any  Insuffi- 
ciency of  the  ties  or  tbe  rails,  but  that  It  was 
the  roadbed  tbat  gave  way.  Now,  If  you 
should  find  that  this  was  really  the  cause  of 
tbe  accident  that  it  was  tbe  sinking  of  the 
roadbed,  and  not  the  fault  of  the  rails  or  the 
rails  and  tbe  ties,  tben  the  plaintiff  cannot  re- 
cover, because  he  has  not  sued  for  any  defect 
in  the  roadbed  Itself.  I  have  already  called 
your  attention  to  that — that  for  the  plaintiff 
to  recover  be  must  show  that  the  defect  was 
in  tbe  rails,  or  tbe  rails  and  ties,  or  the  tie  it- 
self, and  that  in  consequence  of  this  defect 
the  engine  went  through  and  down  the  bank, 
and  carried  some  of  the  roadbed  with  it  So 
I  have  called  your  attention  to  these  two 


theories,  and  yoa  most  consider  all  the  evi- 
dence bearing  upon  them,  and  say  whltdi.  in 
your  Judgment,  is  tha  correct  ona."  And 
the  plaintiff's  claim  was  Jostlfled,  both  by 
his  declaration  and  his  evidence.  By  ooi\- 
tinning  in  the  service  after  tbe  change  of 
gauge,  the  deceased  may  have  assumed  the 
risk  of  dangers  thereby  created,  as  claimed 
by  the  defendant  But  the  danger  here  com- 
plained of  was  not  thereby  created,  but  ex- 
isted independently  of  it,  as  the  plaintiff's 
evidence  tended  to  show;  and  therefore  the 
case  as  presented  Is  one  of  an  extraordinary 
risk,  because  existing  by  the  fault  of  the 
defendant,  and  therefore  not  assumed  by 
the  deceased  unless  he  had  knowledge  of  It 
actual  or  imputed. 

But  the  defendant  says  that  in  any  view 
of  the  case  the  court  confounded  contributorj 
negligence  and  assumption  of  risk.  This  may 
be  80,  If  there  is  any  difference  between  them, 
as  some  say  there  is,  for  they  say  tbat  con- 
tributory negligence  can  arise  only  when 
there  Is  negligence  on  tie  part  of  the  defend- 
ant,  in  which  case  contributory  negligence 
breaks  the  causal  connection  between  the  de- 
fendant's negligence  and  the  Injury  com- 
plained of,  and  thus  itself  becomes  the  proxi- 
mate cause  of  the  Injury,  and  defeats  recov- 
ery; whereas  assumption  of  risk  negatives 
the  existence  of  any  duty  on  the  part  of  the 
defendant  by  tbe  breach  of  whldi  he  could 
be  a  wrongdoer. 

But,  be  this  as  It  may,  the  defendant  was 
not  harmed  by  tbe  confusion.  If  any  there 
was;  for,  under  the  charge,  the  jury  must 
have  negatived  both  contributory  negligence 
and  knowledge  of  tbe  risk. 

Judgment  affirmed. 


PROBATE  COURT  v.  ENRIGHT. 

(Supreme  Court  of  Vermont     Windsor.     Jan. 

10,  1907.) 

1.  RurrjiBK— Vauditt— Fbaup— B>TiiMniCB. 

Where  a  release  of  Tdainturs  interest  in 
an  estate  was  read  to  her  withoat  any  ex- 
planation of  its  purport,  but  without  any  actual 
misrepresentation,  But  the  plaintiff  was  a  pw- 
Bon  of  little  education  and  limited  intelligence, 
and  signed  the  release  believing  it  was  in  the 
nature  of  a  receipt  covering  a  payment  to  Be 
afterwards  made,  this  was  insufficient  to  show 
fraud  in  the  absence  of  a  finding  that  the  party 
procuring  the  release  understood,  or  ought  to 
have  understood,  her  ignorance  of  the  purport 
of  the  document 

[BJd.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  42,  Release,  {{•  30-32,  10&]  * 

2.  TBIAI/— FlHDINO. 

A  finding  that  no  ■  consideration  was  ever 
paid  to  plaintiff  for  her  release  of  her  share 
in  an  estate  does  not  fully  negative  a  considera- 
tion, since  there  may  have  been  a  consideration 
other  than  any  kind  of  payment  to  her. 

3.  Sauk  —  FiNniNos  —  Conforkitt  with 
Pleaoinos. 

Where  plaintiff's  denial  of  a  consideration 
for  the  release  pleaded  by  defendant  was  made 
only  to  support  the  charge  of  fraud  in  procnr- 
Ing  the  release,  a  finding  that  there  was  no 
consideration  as  affecting  the  validity  of  tB« 
release  is  outside   the  pleadings. 
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Exceptions  from  Windsor  Cotmtjr  Conrt; 
Wlllard  W.  Miles,  Judge. 

A:;tlon  by  the  probate  conrt  for  the  benefit 
of  Anna  L.  Sawyer  against  Joseph  Enrlght. 
From  a  Judgment  for  plaintiff,  defendant  ex- 
cepts.    Reversed  and  remanded. 

Arsned  before  TTLER,  MUNSON,  WAT- 
SON, HASEI/rON,  and  POWERS,  JJ. 

Davis  &  Davis,  for  plaintiff.  J.  0.  Enrigbt, 
for  defendant. 

MUNSON,  3.  The  prosecutrix  was  entitled 
to  a  distributive  share  in  the  estate  of  her 
father,  Lemuel  A.  Giles.  Her  brother,  Wil- 
liam H.  Oilea,  now  deceased,  was  the  admin- 
istrator. Defendant  was  a  surety  on  the 
administrator's  bond.  The  suit  is  upon  this 
bond,  and  the  breach  declared  upon  Is  the 
administrator's  failure  to  pay  the  plaintiff 
ber  share.  The  plea  is  that  the  plaintiff  by 
her  deed  duly  signed,  sealed,  and  delivered, 
for  a  valuable  consideration,  released  and 
discharged  the  defendant  from  this  liability. 
The  replication  Is  that  the  release  was  ob- 
tained by  the  fraud  of  the  defendant  and 
his  agent,  and  without  any  valuable  consider^ 
ation  therefor;  "that  is  to  say"  that  the 
plaintiff  was  an  unlearned  and  ignorant  wo- 
man, unacquainted  with  legal  documents, 
terms,  and  phrase,  and  that  she  was  induced 
to  sign  the  release,  when  ignorant  of  the  con- 
tents of  the  paper,  by  misrepresentations  re- 
garding Its  purport,  and  without  reading  it 
or  hearing  it  read.  The  release  was  procured 
by  defendant's  agent  It  appears  that  the 
paper  was  read  to  the  plaintiff,  but  without 
any  explanation  of  its  purport ;  that  "no  actual 
mlsrepresMitatlon  was  made,"  but  that  the 
plaintiff  Is  a  person  of  little  education  and 
limited  tntelllgence,  and  that  she  signed  the 
paper  believing  that 'It  was  something  in  the 
nature  of  a  receipt,  covering  a  payment  to  be 
afterwards  made.  It  Is  found  that  "to  this 
extent"  there  was  passive  fraud.  There  is 
no  finding  that  the  defendant  or  his  agent  un- 
derstood, or  ought  to  have  understood,  that 
the  plaintiff  was  lacking  In  intelligence  or 
ignorant  of  the  purport  of  the  document. 
The  facts  reported  come  short  of  a  finding 
of  frand. 

There  is  a  further  finding  that  no  consid- 
eration was  ever  paid  to  the  plaintiff.  This 
does  not  fully  negative  a  consideration,  for 
there  may  have  been  a  consideration  other 
than  any  kind  of  payment  to  the  plaintiff. 
But  conceding  that  the  finding  should  re- 
ceive a  broader  construction,  the  pleadings 
must  be  considered  In  determining  the  effect 
to  be  given  It.  It  is  clear  that  the  defendant's 
allegation  of  a  valuable  consideration  Is  im- 
material, and  that  the  plaintiff's  allegation 
to  the  contrary  goes  only  to  support  the 
charge  of  fraud.  So  the  fraudulent  procure- 
ment of  the  release  Is  the  only  issue  presented 
by  the  pleadings.  The  defendant  cannot  be 
said  to  have  consented  to  an  enlargement  of 
the  issue  by  failing  to  object  and  except  to 
the  evidence  received,  for  evidence  that  there 


was  no  consideration  was  admissible  on  the 
question  of  fraud.  So  the  finding  that  there 
was  no  consideration  is  outside  the  pleadings, 
and  the  defendant  has  not  lost  his  right  to 
object  to  It  A  case  is  to  be  tried  and  de- 
termined upon  the  Issue  Joined  by  the  parties, 
and  evidence  is  to  be  received  and  applied 
only  as  it  bears  upon  that  issue.  Walker  v. 
Hitchcock,  19  Vt  634;  Poole  v.  Mass.  Mutual 
Accident  Asso.,  75  Vt  85,  53  AtL  331.  The 
seal  upon  the  release  Imports  a  consideration, 
and  the  finding  to  the  contrary  cannot  be  con- 
sidered. So  the  CMe  stands  solely  on  the 
question  of  fraud,  and,  the  plaintiff  having 
failed  to  sustain  her  replication,  the  defend- 
ant Is  entitled  to  Judgment  on  his  plea. 

Judgment  reversed,  and  Judgment  for  de- 
fendant 


AMERICAN  CAN  CO.  v.  GRIMM. 

(Supreme  Conrt  of  Vermont     Rutland.     Jan. 
10,  1907.) 

1.  RBFEBKNCX — ^AOBEEUENT. 

V.  S.  1437,  providing  that  the  snpreme  or 
county  conrt  may,  by  agreement  of  parties, 
appoint  referees  in  any  cause  pending  m  sach 
court  only  authorizes  a  reference  by  agreement 
of  the  parties. 

[E5d.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  29,  Reference,  SS  6,  28,  40,  42.] 

2.  Same— New  Issues— SET-Orr—SuBinssiON. 

V.  S.  1156,  provides  that  if  the  plaintiff, 
in  an  action  on  contract  is  indebted  to  the 
defendant  on  contract  the  defendant  after 
pleading   the  general    issue   or   confessing   the 

SlalntUrs  canse  of  action,  may  plead  8u&  in- 
ebtedneas  in  set-off.  Held,  that  where,  after 
a  cause  pending  on  declaration  and  plea  of 
genera]  Issue  had  been  referred  by  agreement 
defendant  sought  to  plead  a  set-oli  which  pre- 
sented new  matter  which  was  triable  by  a  jory, 
such  new  Issue  eonld  not  be  paued  to  the 
referee  for  trial  under  the  ori^nal  reference 
without  plalntifiTs  consent 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  42,  Reference,  «  6,  26,  28,  40,  42.] 

Exceptions  from  Rutland  County  Court; 
Geo.  M.  Powers,  Judge. 

Action  by  the  American  Can  Company 
against  Gustave  H.  Grimm.  On  certificate 
for  the  determination  of  exceptions  to  a  hold- 
ing that  a  declaration  in  offset  filed  by  de- 
fendant after  the  case  bad  been  referred 
passed  to  the  referee  under  the  general  ref- 
erence.   Reversed,  and  cause  remanded. 

Argued  before  ROWELL,  0.  J.,  and  TY- 
LER, MUNSON,  WATSON,  HASELTON, 
and  MILES,  JJ. 

B.  H.  O'Brien  and  O.  M.  Barber,  for 
plaintiff.  Butler  &  Moloney  and  P.  M.  Mel- 
don,  for  defendant 

TTLER,  J.  The  declaration  consists  of 
the  common  counts  in  assumpsit  and  two 
special  counts  declaring  upon  two  certain 
prtMulssory  notes  made  by  the  defendant 
and  payable  to  the  plaintiff.  The  plaintiff 
filed  a  s];>eclflcation  with  the  writ,  stating 
that  it  would  claim  Judgment  only  upon  the 
two  notes,  both  of  which  are  dated  July  20, 
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1908,  one  payable  three  months  from  date 
In  the  sum  of  $454.50.  and  the  other  In  four 
months  In  the  sum  of  $463.30;  plea,  the  gen- 
eral leene.  At  the  March  term,  1905,  of 
Rutland  county  court  the  case  was  referred 
to  be  tried  according  to  law.  The  referee 
met  the  parties  for  trial  on  February  20, 
1906,  when  the  plaintiff  Introduced  all  Its 
evidence  and  rested.  The  defendant  not 
being  ready  to  proceed  with  the  defense 
moved  for,  and  was  granted,  a  continuance 
until  February  28th,  when  he  asked  leave 
to  file  a  plea  and  declaration  in  offset  The 
referee  held  that  he  had  no  authority  to 
grant  such  leave,  but  continued  the  trial 
until  a  day  past  the  next  term  of  the  county 
court  to  enable  the  defendant  to  make  bis 
motion  In  court.  At  that  term  the  court,  on 
the  defendant's  motion,  gnranted  him  leave  to 
file  an  amended  plea  or  declaration  In  off- 
set, and  held  that  the  Issues  thereby  raised 
went  to  the  referee  under  the  general  ref- 
erence. To  this  holding  of  the  court,  the 
plaintiff  excepted. 

The  case  could  not  have  been  referred  un- 
der V.  8.  1437,  without  the  agreement  of  the 
parties.  The  language  of  the  statute  is: 
"The  supreme  or  county  court  may,  ♦  •  • 
by  agreement  of  parties  appoint  such  referees 
In  any  cause  pending  in  such  court"  This 
reference  was  by  agreement  of  the  parties, 
and  the  question  is  whether  the  defendant 
under  V.  S.  1156,  had  a  right  to  file  a  plea 
in  offset  and  have  the  subject-matter  thereof 
tried  by  the  referee.  That  section  provides 
that  If  the  plaintiff.  In  an  action  founded  on 
contract  express  or  implied.  Is  Indebted  to 
the  defendant  in  such  action,  on  contract 
express  or  implied,  Ithe  defendant  after 
pleading  the  general  Issue  or  confessing  the 
plaintiff's  cause  of  action,  may  plead  such 
Indebtedness  in  offset  Here  the  defendant 
after  pleading  the  general  issue,  for  further 
plea  said  that  the  plaintiff  was  indebted  to 
him  In  a  large  sum  in  damages  occasioned 
by  the  plaintiff's  breach  of  a  certain  con- 
tract that  It  had  made  with  the  defendant 
Which  damages  the  defendant  prayed  might 
be  offset  against  the  demand  of  the  plaintiff. 
But  the  exceptions  state  that  the  Issues 
raised  by  the  defendant's  plea  in  offset  en- 
titled the  parties  to  a  trial  by  Jury.  They 
further  state  that  the  plea  In  offset  was 
founded  upon  a  separate  cause  of  action,  in- 
dependent of  that  upon  which  the  plaintiff's 
cause  of  action  rested,  and  that  it  introduced 
Into  the  case  an  entirely  new  and  distinct 
subject-matter  of  litigation,  which  was  the 
fact  for  anything  that  appears  in  the  plea. 

The  exception  must  be  sustained.  When 
the  reference  was  made,  the  ease  stood  for 
trial  upon  the  declaration  and  the  plea  of 
the  general  issue.  The  plea  In  offset  that 
was  subsequently  filed  presented  a  new  sub- 
ject-matter of  litigation,  Independent  of  that 
upon  which  the  declaration  was  founded. 
It  raised  Issues  that  were  triable  by  Jury, 
and  the  plaintiff  could  not  be  deprived  of 


the  right  of  such  trial  without  Its  consent 
This  holding  Is  in  accordance  with  the  rea- 
soning In  Fulton  v.  Wiley,  32  Vt  762,  and 
in  Cook  V.  Carpenter,  84  Yt  121,  SO  Am. 
Dec.  670. 

The  order  of  the  county  court  la  reversed, 
and  cause  remanded. 


STATE  V.  LODANIS. 

(Supreme   Court   o{    Vermont     Orange.     Jan. 
10,   1907.) 

1.  Cbuiinai.  LA.W— Review— Indicthent  and 
iNFOBMATioN— Motion  to  Quash— Dibcbb- 

TION  0»  OotTBT. 

A  motion  to  quash  an  indictment  because 
not  settini;  out  the  year  when  found,  not  dated, 
and  not  showing  when  the  grand  jury  wag  im- 
paneled, is  addressed  to  the  discretion  of  the 
court  so  that  its  denial  is  not  reviewable. 

[EM.  Note.— For  cases  in  point  see  Gent  Die 
▼oi.  16,  Criminal  Law,  g  3042.1 

2.  iNniOTMENT    AND    iNlfOBMATION- DEFECTS— 

Waiver. 

Defendant  having  joined  issue  with  the  al- 
legations of  fact  in  the  indictment  by  his  plea 
of  not  ^ilty,  any  evidence  pertinent  to  the  issue 
is  admissible,  over  his  objection  that  the  in- 
dictment is  insufficient. 

[Ed.  Note.— For  cases  in  twlnt  see  Cent  I». 
vol.  27,  Indictment  and  Information,  H  62S- 
635.] 

3.  Saub— Motion  in  Abrest  of  Judgment. 

Defendant  having  joined  issue  on  the  aJle- 
gations  of  fact  In  the  indictment  cannot  raise 
the  objection  that  it  does  not  show  the  crime 
was  committed  in  the  county  or  state,  by  ob- 
jection to  evidence,  but  must  do  so  by  motion 
In  arrest 

[Ed.  Note.— For  cases  In  point  aee  Cent  Dig. 
vol.  27,  Indictment  and  Information.  H  62S- 
635.] 

4.  CsiinNAi,  Law  —  Thbxats  —  Intent  — 
Evidence  of  Sikilab  Tbbeatb. 

On  a  prosecution  for  tlireatening  to  accuse 
one  of  a  crime,  with  intent  to  extort  money,  evi- 
dence of  similar  threats  to  others  is  admissible 
to  show  that  the  threats  charged  were  made 
with  the  intent  alleged. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di^ 
vol.  14.  Criminal  Law,  {  830.] 

6.  Witnesses— Detebkination  ab  to  Cohpk- 
tenct— Reopening  Question. 

Where,  on  W.  l)einK  offered  by  the  state  to 
testify  to  a  conversation  with  defendant  about 
the  matter  charged,  defendant  claimed  that  the 
conversation  wasprivHeged,  as  he  understood  at 
the  time  that  W.  was  his  attorney,  and,  to 
determine  the  question  of  privilege,  W.  was  giv^ 
en  a  preliminary  examination,  at  the  request  of 
defendant  who  did  not  testify  or  oifer  to  testify 
thereon,  and  the  court  rightly  found  from  the 
testimony  of  W.  that  the  relation  of  attorney 
and  client  did  not  exist  and  he  was  permitted 
to  and  did  testify  to  the  conversation,  it  is  dis- 
cretionary with  the  court  to  thereafter  allow 
the  question  of  his  competency  to  be  reopened, 
and  Its  refusal  to  do  so  is  not  subject  to  ex- 
ception. 

6,  Threats— Accusation  of  Cbike. 

A  threat  of  any  public  accusation,  as  well 
as  one  by  formal  complaint  and  course  of  law. 
is  within  V.  S.  {  4921,  declaring  a  punislunent 
for  a  person  who  maliciously  threatens  to  accuse 
another  of  a  crime  with  intent  to  extort  money. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  43,  Threats,  {{  1-fl.] 

7.  Same — Natdeb  of  Thbeatb— Instbuctions. 

On  a  prosecution  for  threatening  to  accuse 
one  of  adultery,  with  intent  to  extort  money. 
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under  V.  S.  I  4S21.  dedarine  a  pnniBhment  for 
a  person  wbo  malldonsly  threatens  to  accuse 
another  of  a  crime,  with  intent  to  extort  money, 
or  wlQk  intent  to  compel  tlie  person  so  threat- 
ened to  do  an  act  against  his  will,  it  is  proper 
to  refuse  to  charj^  that  the  threat  must  be 
anch  aa  to  overcome  the  will  of  an  ordinarily 
prudent  man,  and  in  place  thereof  to  leave  it 
to  the  jury  to  say  whether  the  threat  made  was 
calculated  to  disturb  and  unsettle  a  man's  mind 
and  Rive  anxiety,  whether  it  was  calculated  to 
disturb  a  man  and  unsettle  bis  mind— overcome 
his  mind. 
8.  Cbiminai.  Law  —  Nbcbsbitt  ot  Irbtbuo- 

T10JI8— Defining  Words. 

On  a  prosecution  for  makin);  threats  with 
intent  to  extort  monev,  the  court  need  not  de- 
fine  the  word  "extort,  it  being  a  common  word, 
used  in  the  statute  in  its  ordinary  sense. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  {{  1808.  1809.] 

Exceptions  from  Orange  County  Court; 
James  M.  Tyler,  Jadge^ 

Joeeph  Louanis  was  tried  and  convicted 
under  V.  S.  S  4921,  and  excepted.  Exceptions 
•Terruled. 

Argned  before  ROWELL,  C.  J.,  and  MUN- 
SON,  WATSON,  HASELTON,  POWERS,  and 
UILES,  JJ. 

M.  ti.  Wilson,  for  the  State.  Stanley  O. 
WllBon,  for  respondent 

ROWELL,  G.  J.  This  l8  an  Indictment  for 
threatening  to  accuse  one  Tarbox  of  adultery, 
with  intent  to  extort  money  from  him.  Pend- 
ing the  plea  of  not  guilty,  the  prisoner  moved 
to  quash  the  Indictment  because  It  did  not  set 
out  the  year  when  it  was  found,  and  was  not 
dated,  and  because  it  did  not  appear  on  Its 
face  when  the  grand  Jury  was  Impaneled. 

We  do  not  consider  whether  the  motion 
could  be  Interposed  pending  the  plea,  for  such 
a  motion  Is  not  a  right,  but  Is  addressed  to 
the  discretion  of  the  court  and  hence  its 
action  thereon  Is  not  revisable  here.  State 
▼.  Stewart,  59  Vt  278,  284,  9  Atl.  659,  59 
Am.  Rep.  710;   Bishop's  New  Cr.  Proc.  {  761. 

After  the  Jury  was  Impaneled  and  before 
any  evidence  was  given,  the  prisoner  objected 
to  the  admission  of  any  evidence,  for  that 
the  indictment  was  insufflclent  for  the  rea- 
sons stated  In  the  motion  to  quash.  But 
this  objection  could  not  avail  him,  for,  having 
Joined  issue  by  his  plea  of  not  guilty  on  the 
allegations  of  fact  In  the  Indictment  any 
evidence  pertinent  to  the  Issue  was  admis- 
sible. Barney  v.  Bliss,  2  Alkens,  80;  Chase  v. 
Bolton,  11  Vt  847;  Briggs  t.  Mason,  81  Vt 
438,  439;  Newman  v.  Walt,  4G  Vt.  689. 

The  objection  to  evidence  because  the  In- 
dictment did  not  show  that  the  crime  was 
committed  In  the  cotmty  nor  even  In  the  state 
Is  disposed  of  on  the  same  ground.  The  pris- 
oner should  have  raised  the  question  by  a 
motion  In  arrest. 

The  testimony  offered  to  show  that  the 
prisoner  made  similar  threats  to  others  was 
admissible  to  show  that  the  threats  charged 
were  made  with  the  Intent  alleged.  Mr.  Wil- 
liams testified  for  the  state  to  a  conversation 
with  the  prisoner  about  the  matter  charged. 


The  prisoner  claimed  that  the  conversation 
was  privileged,  as  he  understood  at  the  time 
that  Williams  was  his  attorney.  To  deter- 
mine the  question  of  privilege,  Williams  was 
given  a  preliminary  examination  at  the  re- 
quest of  the  prisoner,  but  at  which  he  did 
not  testify  nor  offer  to  testify.  The  court 
found  from  Williams'  testimony,  and  rightly, 
that  the  relation  of  attorney  and  client  did 
not  exist  and  Williams  was  permitted  to  tes- 
tify. When  the  prisoner  took  the  stand  In 
defense,  he  offered  to  testify  that  he  under- 
stood that  Williams  was  his  attorney.  But 
the  competency  of  Williams  having  been  in- 
quired into  and  passed  upon  and  his  testi- 
mony admitted,  it  was  discretionary  with  the 
cotirt  whether  to  reopen  the  question  and  ad- 
mit the  testimony,  and  it  properly  exercised 
that  discretion  by  excluding  It  which  is  not 
the  subject  of  exception.  The  other  objec- 
tions to  Williams'  testtmony  are  not  sus- 
tained. 

We  cannot  hold  that  a  threat  of  accusation, 
otherwise  than  by  course  of  law,  Is  not  with- 
in the  statute.  The  statute  is  aimed  at  black- 
mailing, and  a  threat  of  any  public  accusa- 
tion is  as  much  within  the  reason  of  the 
statute  as  a  threat  of  a  formal  complaint 
and  is  much  easier  made,  and  may  be  quite 
as  likely  to  accomplish  its  purpose.  There  is 
nothing  In  the  statute  that  requires  such  a 
restricted  meaning  of  the  word  "accuse"; 
and  to  restrict  It  thus  would  well  nigh  de- 
stroy the  eflJcacy  of  the  act.  There  are,  seem- 
ingly, but  few  cases  on  this  question,  and 
those  to  which  we  are  referred  are  not  so 
very  much  In  point,  because  of  the  difference 
between  the  statutes  there  involved  and  our 
statute;  but  they  may  be  referred  to  for  what 
they  are  worth.  Rex  y.  Robinson,  2  Moody 
&  Rob.  14;  Regina  v.  Redman,  10  Cox,  C.  C. 
159;  People  v.  Braman,  80  Mich.  460,  where 
the  question  is  discussed  pro  and  con  but  not 
decided;  People  v.  Frey,  112  Mich.  251,  70 
N.  W.  648,  where  It  Is  alluded  to  but  neither 
discussed  nor  decided;  State  v.  Lewis,  96 
Iowa,  286,  65  N.  W.  295;  and  State  v.  Debolt, 
104  Iowa,  105,  78  N.  W.  499. 

The  prisoner  excepted  to  the  refusal  of 
the  court  to  charge  that  the  threat  must  be 
such  as  to  overcome  the  will  of  an  ordinarily 
prudent  man,  and  to  the  charge  as  given  on 
that  subject  The  court  left  It  to  the  Jury 
to  say  whether  the  threat  was  calculated  to 
disturb  and  unsettle  a  man's  mind  and  give 
anxiety,  whether  It  was  calculated  to  dis- 
turb a  man  and  unsettle  him— overcome  his 
mind.  This  fulfilled  the  requirement  nf  the 
law.  A  threat  is  well  defined  to  be  a  menace 
of  such  a  nature  as  to  unsettle  the  mind  of 
the  person  on  whom  It  Is  intended  to  operate, 
and  to  take  away  from  his  acts  that  free, 
voluntary  action  which  alone  constitutes  con- 
sent 28  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  141. 
Bouvier  says  that  the  threat  must  be  such 
as  to  operate  to  some  extent  at  least  on 
the  mind  of  the  one  whom.  It  was  Intended  to 
Influence. 
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It  was  not  necessary  for  the  conrt  to  define 
"extort"  to  the  Jury.  It  Is  a  commcm  word, 
used  hi  the  statute  In  Its  ordinary  sense,  and 
the  court  might  well  assume  that  the  jury  un- 
derstood It 

Judgment  that  there  Is  no  error  in  the  pro- 
ceedings of  the  county  court,  and  that  the 
prisoner  take  nothing  by  his  exceptions. 


CAMERON  et  al.  t.  CITIZBNS'  TRAC- 
TION CO. 
(Supreme  Court  of  Penngylvanla.    Jan.  7,  1907.) 

1.  CABBIEBS— IRJUBT    TO    PASSENOKB— PLKA.D- 

imO  AND  Pboof — Vabiarck. 

Plaintiff  alleged  in  her  statement  of  claim 
that,  while  a  passenger  in  a  street  car  in  pass- 
ing down  the  aisle,  she  fell  into  an  opening  in 
the  floor  of  the  car,  and  testified  that  her  move- 
ment was  affected  by  the  sadden  starting  of  the 
car.  The  statement  of  claim  did  not  allege  any 
negligence  in  that  respect.  Held,  that  there  was 
not  sufficient  variance  between  the  statement 
and  the  proof  to  defeat  the  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
yoL  9,  Clarriers,  S  1281.] 

2.  ApFEAI,  —  ASBIQRHENT  OF  BBBOB  —  SOTTI- 
CTENOY. 

An  assignment  of  error  to  the  admission 
of  evidence  will  not  be  reviewed  where  the  page 
of  the  paper  book  where  the  matter  may  be 
found  is  not  referred  to. 

[Ed.  Note.— For  cases  In  point  see  Ont  Dig. 
vol.  3,  Appeal  and  Error,  {{  3010.  3011.] 

Appeal  from  (Tourt  of  Ck>mmon  Pleas,  Ven- 
ango County. 

Action  by  Marlon  CJameron  and  Alexander 
Cameron  against  the  Citizens'  Tractlwi  Com- 
pany. Judgment  for  plalntltCs,  and  defend- 
ant appeals.    Affirmed. 

Argued  before  MITCHELL,  a  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTER, 
and  ELKIN,  JJ. 

William  J.  Breene  and  Edmond  C.  Breene, 
for  appellant  William  M.  Parker  and  Jud- 
son  D.  Trax,  for  appellees. 

POTTER,  J.  On  the  ev«ilng  of  May  9, 
1903,  the  plaintiff  Mrs.  Marion  Cameron 
boarded  a  car  of  the  defendant  company.  In 
tbe  floor  of  the  car  was  a  trapdoor,  used 
for  access  to  the  machinery  beneath.  When 
Mrs.  Cameron  entered  the  car,  this  trapdoor 
was  standing  open,  but  was  unobserved  by  her. 
She  proceeded  towards  a  vacant  seat  and, 
as  tbe  car  started,  stepped  into  the  opening, 
Kustalnlng  Injuries  which  were  the  basis  of 
the  claim  for  damages  in  this  case. 

The  first  assignment  of  error  Is  to  the  ad- 
mission of  evidence  upon  the  part  of  the 
plaintiff  against  the  objection  of  the  defend- 
ant But  the  specificatioii  violates  rule  31, 
for  the  reason  that  it  does  not  refer  to  the 
page  of  tbe  paper  book  where  the  matter  may 
be  found  in  Its  regular  order  in  the  printed 
evidence.  An  assignment  which  offends  In 
tliis  respect  will  not  be  considered.  Fitz- 
gerald V.  Illuminating  Co.,  207  Pa.  118,  56 
Atl.  1062;  Gerwlg  v.  Johnston  C!o.,  207  Pa. 
585.  57  Atl  42 ;  Hallo<^  v.  Lebanon,  215  Pa.  1, 
64  Atl.  362: 


The  second  assignment  of  error  complains 
of  the  refusal  by  the  court  of  binding  instruc- 
tions in  favor  of  the  defendant  It  Is  amitted 
that  the  negligence  of  the  defendant  com- 
pany, and  the  absence  of  contributory  negli- 
gence upon  the  part  of  the  plaintlfl,  liave  be«i 
established  by  the  verdict  of  the  jury.  But 
counsel  for  appellant  contends  vigorously  that 
the  negligence  charged  in  plalntifrB  statement 
was  permitting  the  opening  to  exist  in  the 
floor  of  the  car,  while  the  testimony,  it  is 
claimed,  showed  that  the  proximate  cause  of 
the  Injuries  to  the  plantiff  was  the  sudden 
starting  of  the  car,  which  threw  her  Into  the 
opening.  As  the  statement  did  not  allege 
any  negligence  in  starting  the  car,  it  la  ar- 
gued that  no  recovery  can  be  had  upon  that 
ground ;  and,  further,  that  no  recovery  can  be 
had  on  the  ground  set  forth  In  the  statement 
because  the  opening  in  the  floor  was  not  tbe 
proximate  cause  of  the  accident  In  reply 
to  this  argument  counsel  for  appelleeB  state 
that  they  do  not  base  tbe  charge  of  negligence 
upon  the  starting  of  the  car,  but  rest  it  solely 
upon  the  fact  that  the  trapdoor  in  the  floor 
of  the  car  was  left  open.  Of  course,  the  open- 
ing could  not  in  itself  cause  any  one  to  fail 
through  It  Some  propelling  force  must  do 
that  But  this  might  be  the  misstep  of  a 
moving  passenger  along  the  aisle,  or  it  might 
arise  from  the  sudden  jerk  of  the  car  in 
starting.  Every  car  starts  with  more  or  less 
of  a  jerk,  but  ordinarily  no  harm  results.  In 
the  present  case  it  Is  contended  that  while  the 
sudden  start  may  have,  and  probably  did,  ac- 
celerate her  movements,  yet  had  there  been 
no  opening  in  the  floor,  the  plaintiff  would 
have  sustained  no  barm,  and  that  the  Injuries 
she  received  were  chargeable  to  the  existence 
of  the  opening  in  the  floor. 

When  the  defendant  company  negliguitlT 
left  the  trapdoor  open  while  passengers  were 
entering  the  car,  and  after  it  was  hi  motion, 
it  was  answerable  for  all  the  consequences 
that  ensued  In  the  natural  course  of  events. 
An  unprotected  opening  In  the  floor  was 
dangerous,  whether  the  car  was  at  rest  or  In 
motion;  and  it  is  no  excuse  for  the  company 
that  this  danger  was  increased  by  Its  own 
act  in  starting  tbe  car.  The  distinction  which 
is  attempted  to  be  drawn  by  counsel  for  the 
appellant  between  the  two  acta  of  negligence 
is  not  warranted;  for  both  were  chargeable 
to  the  defendant  company.  "Whoever  does 
a  wrongful  act  is  answerable  for  all  the  con- 
sequences that  may  ensue  In  the  ordinary  and 
natural  course  of  events,  though  such  conse- 
quences be  Immediately  brought  about  by  in- 
tervening causes,  if  such  intervening  causes 
were  set  in  motion  by  the  original  wrong- 
doer." 1  Hiompson  on  Negligence,  i  52. 
Here,  the  intervening  cause,  if  it  may  proper- 
ly be  so  considered,  was  the  starting  of  the 
car.  If  there  was  negligence  in  this,  it  was 
that  of  the  original  wrongdoer. 

In  Burrell  Tp.  v.  Uncapher,  117  Pa.  853. 
11  Aa  619,  2  Am.  St  Rep.  664,  tbe  follow- 
ing extract  from  Shearman  &  Redfleld  on 
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Negligence  (3d  TBH.)  |  10,  Is  quoted  and  ap- 
proved: "Negligence,  however,  may  be  the 
IHDxImate  cause  of  an  Injury  of  which  It  Is 
not  the  sole  or  Immediate  cause.  If  the  de- 
fendant's negligence  concurred  with  some  oth- 
er event  (other  than  the  plalntlfTs  fault)  to 
produce  the  plaintiff's  Injury,  so  that  It  clear- 
ly appears  that  but  for  such  negligence  the 
Injury  would  not  have  happened,  and  both 
circumstances  are  closely  connected  with  the 
Injury  in  the  order  of  events,  the  defendant 
la  responsible,  even  though  his  negligent  act 
was  not  the  nearest  cause  In  the  order  of 
time."  As  to  the  alleged  variance  between 
the  allegation  and  the  proof,  the  plaintiff  did 
state  In  her  declaration  that,  while  passing 
along  the  aisle  of  the  car  in  search  of  a 
vacant  seat,  she  fell  Into  the  opening  In  the 
floor  of  the  car.  Under  this  allegation.  It 
was  proper  for  her  to  prove,  as  explanatory 
of  the  accident,  that  she  was  affected  in  her 
movement  by  the  starting  of  the  car,  even 
though  she  had  not  alleged  In  the  declaration 
Just  what  caused  her  to  make  the  misstep 
which  culminated  In  her  Injury. 

The  third  assignment  of  error  complains 
that  the  court  below  did  not  a£Brm  without 
qualification  the  second  point  of  the  defend- 
ant, which  was  to  the  effect  that.  If  the 
Jury  found  that  the  proximate  cause  of  the 
Injury  was  the  sudden  starting  of  the  car, 
the  verdict  should  be  for  the  defendant  The 
court  affirmed  this  point,  but  added  that; 
"Upon  this  subject,  we  refer  to  the  general 
charge."  An  examination  of  the  general 
cbarge  does  not  show  any  Instructions  on  the 
matter  contained  In  this  point  nor  any  ref- 
erence to  the  testimony  that  the  car  had  been 
suddenly  started,  and  that  Mrs.  Cameron  had 
thereby  been  thrown  Into  the  bole.  But  the 
trial  Judge  appears  to  have  noticed  this  omis- 
sion; tor,  after  the  points  bad  all  been  an- 
■wwed,  additional  Instructions  were  given, 
covering  the  question  of  proximate  cause. 
This  supplement  to  the  charge  seems  to  have 
tieen  called  out  by  the  defendants'  second 
point,  and  Intended  as  a  further  answer  to 
It.  It  l8  to  the  same  effect  as  the  point  it- 
self, and  we  see  nothing  In  It  of  which  the 
appellant  can  Justly  complain.  The  Instruc- 
tions of  the  court,  both  In  the  affirmance  of 
the  second  point  and  In  the  supplement  to  the 
charge,  were  fully  as  favorable  to  appellant 
as  It  was  entitled  to  ask. 

We  see  nothing  which  can  be  sustained  in 
any  of  the  assignments  of  error.  They  are 
therefore  overruled,  and  the  Judgment  Is  af- 
firmed. 


BOGOS  et  al.  v.  PITTSBDRG.  McK.  ft  G. 
RT.  CO. 

<Sin>(eme  Coart  of  Pennsylvania.    Jan.  7,  1907.) 

SnEKT    lUlIAOAnS  —  IRJUKT   AT   CboSSIRO  — 
QOTBTIOR  rOB  JUBT. 

In  an  action  for  personal  Injuries  suslained 
at  a  grade  crossing  by  collision  with  an  electric 


car,  the  question  of  defendant's  negligence  on 
conflicting  evidence  held  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
voU  44,  Street  RaUroads,  f|  255-257.] 

Appeal  from  Court  of  Common  Pleas, 
Westmoreland  County. 

Action  by  Hiram  M.  Boggs  and  Benjamin 
G.  Boggs  against  the  Pittsburg,  McKeesport 
&  Greensburg  Railway  Company.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

Argued  before  MITCHEIX,  a  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

James  8.  Mooretaead  and  Robert  W.  Smith, 
for  appellant  Denna  C.  Ogden,  J,  B,  Owens, 
and  W.  T.  Dom,  Jr.  for  appellee. 

PER  CURIAM.  The  plaintiff,  who  was 
Injured,  testified  that  at  the  brow  of  the  hill 
he  looked  both  ways  and  "saw  nothing  In 
sight"  At  that  point  he  could  see  BOO  feet 
In  the  direction  from  which  the  car  came. 
He  then  drove  down,  and  near  the  crossing 
stopped  his  horse,  looked,  listened,  and,  there 
being  no  car  In  sight  or  hearing,  "drove  a 
natural  gait  across."  He  thus  not  only  made 
out  a  case  clear  of  contributory  negligence, 
but  affirmatively  showed  care.  No  witness 
directly  contradicted  him,  though  Parks,  who 
was  driving  up  the  hill  after  passing  the 
plaintiff  at  the  crossing,  testified  that  he  met 
the  car  coming  down,  saw  the  motorman 
throw  off  the  power,  and  looked  back  and 
saw  the  plaintiff  driving  on  the  track.  This 
account  Is  not  reconcilable  with  plaintiff's, 
fcut  the  confilct  could  only  be  settled  by  the 
Jury. 

But  further  on  the  plaintiff  testified  that, 
If  there  had  been  any  car  on  that  hillside, 
he  could  have  heard  It  From  this  the  ap> 
pellant  argues  that  It  Is  clear  that  plaintiff 
did  not  look  or  listen  as  he  should  have  done, 
and  considering  the  distance  to  the  crossing, 
the  highly  Improbable  rate  at  which  the  car 
must  have  been  traveling,  and  the  general 
circumstances  of  the  situation,  the  argument 
presents  a  strong  inference  that  the  plain- 
tiff's account  was  not  correct.  But  It  was 
an  Inference  of  fact,  and  not  the  only  one 
that  the  evidence  would  permit  Improb- 
able as  the  plalntlfTs  story  seemed.  It  might 
be  true,  and  only  the  Jury  could  say  that 
It  was  not  It  has  been  often  said  the  rule 
of  Carroll  v,  Peuna.  R.  R.  Co.,  12  Wkly.  Notes 
Gas.  (Pa.)  848,  Is  a  good  one,  and  will  not 
be  relaxed,  but  It  Is  only  applicable  to  clear 
cases. 

Judgment  affirmed. 


CJOMMONWEAMH  t.  WISH. 

(Supreme  Court  of  Pennsylvania.   Jan.  7, 1907.) 

1.  CouNTiBs  —  GouNTT  OoinnssioiraBa  —  Va- 
CANOT  IN  Omcx. 

The  provision  of  Const,  art  14,  |  2,  that 
a  county  officer  shall  continu*  <«  office  until  bi» 
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aaccessor  shall  be  qualified,  does  not  applj 
where  one  of  the  county  commlssionerB  elected 
under  article  14,  g  7,  declines  to  qualify  and 
accept  the  office,  as  there  is  no  provision  for 
determining  which  of  the  three  predecessors  in 
oiBce  of  such  newly  elected  commissioner  is  bis 
predecessor. 

TEd.  Note.— For  caMS  In  point,  see  Cent.  Dig. 
Tol.  18,  Counties,  {  61;  toL  87,  Officers,  f  74.J 

2.  Sahb— rnxino  Vaoahct. 

Where  a  county  conunissioner  elect  refuses 
to  qualify,  there  is  a  casual  vacancy  which  may 
be  filled  as  provided  by  Const,  art  14,  i  7,  de- 
claring that  any  casual  vacancy  In  such  office 
shall  be  filled  by  the  court  of  common  pleas. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  13,  Counties,  |  61 ;  vol.  87,  Officers,  g  77.] 

.  Appeal  from  Court  of  Common  Pleas,  Lan- 
caster County. 

Quo  warranto  by  the  commonwealth,  on  the 
relation  of  William  Brown,  district  attorney, 
againat  J.  Valentine  Wise.  From  a  Judg- 
ment overruling  demurrer  to  answer,  plainr 
tUT  appeals.    Beversed. 

Argued  before  FEUU  BROWN,  MESTREK 
ZAT,  POTTER,  and  BLKIN,  JJ. 

W.  n.  Hensel,  for  tbe  Commonwealth. 
John  El.  Malone,  for  appellee. 

MESTREZAT,  J.  At  the  general  election 
held  In  November,  1902,  M.  L.  Oreider  and 
Lewis  J.  Kirk,  the  nominees  of  the  Repub- 
lican or  majority  party,  and  J.  Valentine 
Wise,  the  nominee  of  the  Democratic  or 
minority  party,  were  elected  county  commis- 
sioners of  Lancaster  county,  and,  having  been 
duly  qualified,  they  altered  upon  the  per- 
formance of  their  duties  on  the  first  Monday 
of  January,  1903.  At  the  election  held  in 
November,  1905,  S.  Mlllo  Herr  and  L.  it. 
Relst,  the  nominees  of  the  Republican  or 
majority  party,  and  Edward  D.  RelUy,  the 
nominee  of  the  Democratic  or  minority  party, 
were  elected  commissioners  of  the  coimty. 
Herr  and  Relst  were  duly  qualified  and  en- 
tered upon  the  discharge  of  their  duties  on 
the  first  Monday  of  January,  1906.  Rellly 
refused  to  take  the  oath  of  office,  and  on 
January  1,  1906,  filed  in  the  court  of  com- 
mon pleas  of  Lancaster  county  a  paper  In 
which  he  states  that  "I  hereby  resign  and  de- 
cline the  office  of  county  commissioner  of 
Lancaster  county  to  which  I  hare  been  elect- 
ed, and  I  hereby  respectfully  request  you  to 
fill  the  vacancy  as  provided  by  law."  Eellly 
having  declined  to  accept  the  office,  J.  Valen- 
tine Wise  has,  by  virtue  of  his  prior  election 
and  qualification  as  county  commissioner, 
continued  to  act  as  one  of  the  commissioners 
since  the  first  Monday  of  January,  1906. 
At  the  suggestion  of  the  district  attorney,  the 
court  of  common  pleas  of  Lancaster  county 
issued  a  quo  warranto  against  Wise,  com- 
manding him  to  show  by  what  warrant  he 
claims  to  hold  the  office.  He  nppeared  and 
filed  an  answer,  in  which  he  averred  that  in 
November,  1902,  he  was  elected  a  commission- 
er of  Lancaster  county  as  a  representative 
of  the  minority  party  and  entered  upon  the 
performance  of  his  duties  on  the  first  Monday 


of  Jannary,  1903;  that  on  the  1st  day  of  Jan- 
nary,  1906,  he,  Herr  and  Relst,  the  two  ma- 
jority candidates  elect,  met  as  the  board  of 
county  commissioners  and  he  claimed  to-  be 
entitled  to  hold  the  office  until  Rellly  quali- 
fied as  a  commissioner;  that  he  then  present- 
to  the  board  of  commissioners  a  paper,  sign- 
ed by  Grelder  and  Kirk,  the  retiring  conntjr 
commissioners,  in  which  they  disclaimed  any 
right  to  continue  as  county  commissioners 
by  reason  of  one  of  the  county  commission- 
ers elect  having  failed  to  qualify;  and  that, 
being  a  county  officer,  he  has  a  right  to  con- 
tinue the  performance  of  the  duties  of  a 
county  commissioner  under  section  2  of  ar- 
ticle 14  of  the  Constitution,  which  provides 
that  county  officers  shall  hold  their  offices 
for  the  term  of  three  years,  "and  until  their 
successors  shall  be  duly  qualified."  The 
commonwealth  demurred  to  the  answo',  and 
the  case  was  heard  by  the  court  below  on 
the  suggestion,  answer,  and  demurrer.  The 
learned  judge,  in  an  elaborate  (q>InIon,  held 
that  Rellly's  act  In  declining  the  office  of 
cotmty  commissioner  to  which  he  had  been 
elected  did  not  create  a  vacancy  In  that  of- 
flee,  and  that  Rellly  was  the  successor  of  Wise, 
and  therefore  the  latter  had  the  right  to  hold 
over  until  his  successor  was  elected  and  qual- 
ified. He  therefore  declined  to  enter  Judg- 
ment of  ouster  against  the  defendant 

ArUcle  14  of  the  GonstitaUon  of  1874  Is 
devoted  exclusively  to  county  officers,  and 
Is  tbe  only  part  of  the  Instmment  which 
makes  provision  for  their  election  and  tbe 
filling  of  vacancies  in  county  offices.  Section 
1  of  the  article  declares  that  "county  officers 
shall  consist  of  *  *  *  commissioners, 
•  •  •  auditors  or  controllers,  •  •  • 
and  such  others  as  may  from  time  to  time  be 
established  by  law."  Section  2  of  the  article 
provides  that  "county  officers  shall  be  elected 
at  the  general  elections  and  hold  their  of- 
fices for  the  term  of  three  years,  beginning 
on  the  first  Monday  of  January  next  Atter 
their  election,  and  until  their  successors  shall 
be  duly  qualified;  all  vacancies  not  otherwise 
provided  for  shall  be  filled  in  such  manner 
as  may  l>e  provided  I>y  law."  Siectlon  7  of 
the  article  provides  that  "three  county  com- 
missioners and  three  connty  auditors  shall 
be  elected  In  each  connty  where  such  officers 
are  chosen,  in  the  year  1876,  and  every  third 
year  thereafter;  •  •  •  any  casual  vacafii 
cy  in  tbe  office  of  connty  commissioner  or 
county  auditor  shall  be  filled  by  the  court 
of  common  pleas  of  the  county  In  which  such 
vacancy  shall  occnr,  by  the  appointment  of 
elector  of  the  proper  county,  who  shall  have 
voted  for  the  commissioner  or  auditor  whose 
place  is  to  be  filled." 

There  are  certain  questions  arising  out  of 
the  intei^retation  of  the  provisions  of  the 
Constitution  of  1874  relative  to  connty  officers 
which  are  so  well  settled  by  the  plain  lan- 
guage of  the  instrument  itself  or  by  tbe  ad- 
judications of  this  court  that  tliey  are  no 
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longer  opea  to  dlscoBsIon.  Connty  offlcen 
In  tbe  several  counties  of  the  commonwealth 
must  be  elected  at  tbe  general  election,  and 
by  section  2  of  article  14  of  the  Constitution 
they  shall  hold  theh:  offices  for  three  years 
from  the  first  Monday  of  January  following 
their  election  "and  until  their  successors  shall 
be  duly  qualified."  A  vacancy  In  a  county 
office  not  otherwise  provided  for  Is  to  be 
filled,  under  this  section  of  the  article,  In 
such  manner  as  may  be  provided  by  law. 
County  commissioners  are  county  officers,  and 
by  section  7  of  the  article  three  persons  are 
to  be  chosen  commissioners  under  a  system 
of  minority  representation,  and  any  casual 
vacancy  which  may  occur  must  be  filled  by 
the  court  of  common  pleas  by  the  appoint- 
ment of  an  elector  who  voted  for  tbe  com- 
missioner whose  place  Is  to  be  filled.  If 
a  vacancy  occnr  In  the  office  of  county  com- 
missioner and  It  is  filled,  tbe  occupant  thus 
Installed  will  perform  the  duties  of  the  office 
for  the  residue  of  the  triennial  term.  The 
death  of  a  person  elected  to  fill  the  office  of 
clerk  of  the  orphans'  court  before  he  was 
qualified  did  not,  under  the  constitutional 
amendment  of  1S38,  create  a  vacancy,  but 
the  incnmbent  then  In  office  held  over  until 
hiB  successor  was  qualified.  Tbe  same  con- 
stmctlon  was  given  section  2  of  article  14 
of  the  present  Constitution  where  two  candi- 
dates for  prothonotary  had  the  same  vote, 
and  hence  there  had  been  a  failure  to  elect 
Conceding  the  above  propositions  to  be 
settled  law  In  this  state,  we  now  come  to  the 
consideration  of  the  questlcHi  involved  In 
tbis  caae,  to  wit,  whether  J.  Valentine  Wise 
elected  as  the  Democratic  or  minority  county 
commissioner  at  the  general  election  In  No- 
vember. 1902,  and  whose  term  would  other- 
wise have  expired  January  1,  1906,  Is  en- 
titled to  hold  over  and  continue  In  office  for 
anotber  term  of  tbree  years  because  Edward 
D.  Rellly,  elected  In  1906  as  the  Democratic 
or  minority  commissioner,  declined  to  accept 
tbe  office  and  qualify.  In  construing  a  Con- 
■tltntlon,  the  object  Is  to  give  effect  to  the 
Intent  of  the  people  In  adopting  It.  Cooley's 
Const.  Llm.  (7th  Ed.)  89.  This  Is  to  be 
ascertained  from  the  instrument  Itself,  and 
by  giving  to  Its  words  and  terms  their  or- 
dinary and  usual  signification,  nnlees  It  ap- 
pears from  tbe  context  or  entire  Instrument 
that  another  meaning  was  Intended.  Jndge 
Cooley,  In  discussing  the  rule  that  the  whole 
Instrument  Is  to  be  considered  In  ascertain- 
ing the  Intention  of  each  part,  says  (Const. 
Lim.  91) :  "The  rule  applicable  here  Is  that 
effect  Is  to  be  given.  If  possible,  to  the  whole 
Instrmnent,  and  to  every  section  and  clause. 
If  different  portions  seem  to  conflict,  the 
courts  must  harmonize  them.  If  practicable, 
and  lean  In  favor  of  a  construction  which  will 
render  every  word  operative,  rather  than  one 
which  may  make  some  idle  and  nugatory. 
•  •  •  It  Is  scarcely  conceivable  that  a  case 
can  arise  where  a  court  would  be  justifiable 
In  declaring  any  portion  of  a  written  Con- 


stitution nugatory  becanse  of  ambiguity. 
One  part  may  qualify  another  so  as  to  re- 
strict Its  operation,  or  apply  It  otherwise  than 
the  natural  construction  would  require  If 
It  stood  by  Itself;  but  one  part  Is  not  to  be 
allowed  to  defeat  anotber.  If  by  any  reason- 
able construction  the  two  can  be  made  to 
stand  together." 

The  defendant  contends  that  the  refusal  of 
Rellly  to  qualify  and  assume  the  duties  of 
the  office  of  county  commissioner  did  not 
create  a  vacancy  In  the  office,  and  that  Rellly, 
being  the  minority  commissioner.  Is  the  suc- 
cessor of  tbe  defendant  in  the  office,  and  that, 
therefore,  the  latter  is  entitled  to  continue  to 
act  as  commissioner  until  the  first  Monday 
of  January,  1909.  Prior  to  the  adoption  of 
the  present  Constitution  the  office  of  county 
commissioner  was  a  statutory  and  not  a  con- 
stitutional office,  and  the  position  of  tbe  de- 
fendant would  be  correct  If,  as  nnder  tbe 
prior  legislation  of  tbe  state,  there  had  been 
but  a  single  commissioner  to  elect  at  the  an- 
nual general  election.  The  refusal  to  qualify 
and  accept  an  office  does  not.  In  such  cases, 
create  a  vacancy,  and  tbe  person  elected  at 
the  preceding  election  holds  over  until  his 
successor  qualifies  and  takes  the  office.  But 
can  that  rule  be  invoked  under  the  present 
Constitution  where  one  county  commissioner 
or  one  county  auditor  refuses  to  qualify  and 
enter  upon  the  discharge  of  the  duties  of  bis 
office?  If  such  action  on  the  part  of  a  com- 
missioner Or  auditor  elect  does  not  create 
a  vacancy,  is  there  any  method  or  way  pro- 
vided in  the  Constitution  or  the  laws  of  the 
commonwealth  for  determining  who  Is  the 
Immediate  predecessor  to  the  defaulting  can- 
didate elect,  and  who  shall  hold  over  as  bis 
successor?  If  no  such  provision  has  been 
made,  and  it  cannot  be  ascertained  in  such 
case  which  of  the  three  Incumbents  of  the 
office  tbe  candidate  elect  succeeds.  It  Is  ap- 
parent that  tbe  provision  of  section  2  of 
article  14,  that  county  officers  shall  continue 
in  office  until  their  successors  are  duly  qual- 
ified, cannot  apply  In  case  of  the  failure  of 
a  county  commissioner  or  county  auditor  elect 
to  qualify,  and  that  such  conduct  on  the 
part  of  the  candidate  elect  does  create 
a  vacancy  In  the  office  under  that  section. 

It  will  be  observed  that  there  is  no  county 
office  except  that  of  commissioner  and  auditor 
which  requires  more  than  one  person  to  be 
elected  at  the  election  to  fill  it,  and  to  which 
the  principle  of  minority  representation  Is 
or  can  be  applied  by  the  Constitution.  While 
section  2  of  article  14  provides  that  county 
officers  shall  hold  tbeir  offices  for  three  years 
"and  until  their  successors  shall  be  elected," 
the  subsequent  section  (7)  of  the  same  article 
Is  devoted  exclusively  to  provisions  for  the 
election  and  appointment  of  commissioners 
and  auditors,  and  provides  that  three  com- 
missioners and  three  auditors  shall  be  elected 
trlennlally  with  minority  representation,  but 
contains  no  provision  that  they  shall  continue 
tn  office  until  their  successors  are  elected. 
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Provision  la  made,  however,  In  both  sections 
for  the  filling  of  vacancies.  The  second  sec- 
tion provides  that  "ail  vacancies  not  other- 
wise provided  for,  shall  be  filled  in  such  man- 
ner as  may  be  provided  by  law";  and  section 
7  declares  that  "any  casual  vacancy  in  the 
office  of  county  commissioner  or  county  audi- 
tor shall  be  filled  by  the  court  of  common 
pleas  •  •  •  by  the  appointment  of  an 
elector  •  •  •  who  shall  have  voted  for 
the  commissioner  or  auditor  whose  place  is  to 
be  filled."  The  defendant  contends  that  sec- 
tion 2  of  the  article  must  be  read  in  connec- 
tion with  section  1,  and,  as  the  latter  declares 
that  a  county  commissioner  and  county  audi- 
tor are  county  officers.  It  follows  that  they 
are  within  the  provision  of  the  former  section, 
and  are  entitled  to  hold  their  offices  "until 
their  successors  shall  be  duly  qualified,"  and 
that  in  cases  like  the  one  at  bar  no  casual 
vacancy  occurs  and  the  incumbent  is  entitled 
to  hold  over.  This  contention  should  be  sus- 
tained If  it  will  harmonize  the  three  sections 
of  article  14  of  the  Constitution  under  con- 
sideration here.  The  three  sections,  as  well  as 
every  other  part  of  the  instrument  bearing 
on  the  subject,  must  be  considered  and  read 
together  in  ascertaining  what  any  part  or  all 
of  it  means.  But  will  the  construction  con- 
tended for.  by  defendant  give  effect  to  section 
7  of  the  article,  or  result  in  manifest  ab- 
surdity and  prevent  its  provisions  being  car- 
ried out?  If  the  latter  result  follows  the  de- 
fendant's contention,  It  cannot  prevail,  be- 
cause, as  we  have  seen.  It  would  be  In  direct 
conflict  with  the  well-established  rules  of  con- 
stitutional Interpretation.  Reilly's  failure  to 
qualify  left  one  officer  short  of  the  three  which 
the  Constitution  requires  to  form  a  board  of 
county  commissioners.  Was  he  the  successor 
of  Grelder,  Kirk,  or  Wise,  the  three  commis- 
sioners who  were  elected  In  1902,  and  whose 
respective  terms  of  office  would  otherwise 
expire  on  January  1,  1906?  There  is  no  way 
known  to  the  Constitution  or  the  laws  of 
the  commonwealth  by  which  that  question  can 
be  determined  in  any  case  when  a  commis- 
sioner or  auditor  refuses  to  qualify  and  enter 
upon  the  discharge  of  his  duties. 

While  the  Constitution  recognizes  and  en- 
forces minority  representation  in  the  election 
and  appointment  of  county  commissioners 
and  county  auditors,  yet  after  they  assume 
the  duties  of  their  offices  no  such  distinction 
Is  or  can  be  recognized  or  permitted.  Each 
officer,  while  he  may  or  may  not  continue  his 
past  party  affiliations,  is  a  commissioner  or 
an  auditor  of  the  county,  with  the  same 
rights,  powers  and  duties  as  either  of  his  two 
colleagues.  The  fact  that  be  Is  elected  as  the 
minority  representative  of  the  board  Invests 
him  with  no  greater  or  lesser  authority  In 
the  transaction  of  the  business  of  the  office 
than  either  of  the  other  two  members  of  the 
board  elected  by  the  majority  party.  In  the 
discharge  of  their  official  duties,  the  three 
commissioners  or  auditors  do  not  act  as  the 
representativefl  of  the  majority  or  minority 


party,  but  as  officials  in  conformity  with  their 
duties  prescribed  by  the  laws  of  the  common- 
wealth, uncontrolled  and  uninfluenced  by  any 
party  affiliations  or  obligations.  In  this  coun- 
try this  Is  the  theory  upon  which  all  officials, 
municipal,  state,  and  federal,  are  expected 
to  act,  and  upon  which  they  must  act  if  onr 
system  of  government  is  to  be  preserved. 

Entertaining  these  views  of  the  duties  and 
obligations  of  a  county  commissioner  or  coun- 
ty auditor  after  he  assumes  the  office,  we 
cannot  assent  to  the  propo8iti<»i,  so  earnestly 
urged  by  the  learned  counsel  of  the  defend- 
ant, that,  as  Rellly  was  elected  in  1905  as 
the  representative  of  the  Democratic  or  mi- 
nority party,  he  is  the  successor  of  Wise, 
who  was  elected  as  the  representative  of  the 
Democratic  or  minority  party  in  1902,  so  as 
to  entitle  the  latter  to  continue  in  bfflce  un- 
der the  provisions  of  section  2  of  article  14 
of  the  Constitution.  Aside  from  the  conten- 
tion being  contrary  and  repugnant  to  the 
principles  upon  which  officials  hold  their  of- 
fices and  discharge  their  official  functl(»s, 
there  are  other  reasons  why  it  cannot  be  sus- 
tained. Assume  that  the  Prohibition  and  not 
the  Democratic  Party  had  elected  the  minor- 
ity commissioner  in  Lancaster  county  In  1905, 
it  manifestly  would  be  contrary  to  the  spirit 
of  the  Constitution  to  continue  Wise  In  office, 
who,  presuming  he  had  continued  his  parly 
fealty,  was  a  Democrat  and  not  a  member  of 
the  Prohibition  Party,  which  by  the  votes  cast 
in  1906  would  be  the  minority  party  at  that 
time.  If,  as  suggested,  a  meml>er  of  the 
Prohibition  Party  had  been  elected  as  the  mi- 
nority representative  on  the  board  of  county 
commissioners  in  1905,  and  had  died  while 
in  the  discharge  of  the  duties  of  the  office, 
it  will  be  conceded  that  under  sectlcm  7  of 
article  14  of  the  Constitution  the  court  would 
be  compelled  to  fill  the  vacancy  by  appoint- 
ing an  elector  who  had  voted  for  the  Prohibi- 
tion candidate,  and  not  an  elector  who  had 
voted  for  the  Democratic  candidate.  In  that 
event.  It  is  apparent  that  Wise  or  no  other 
Democrat  who  had  voted  for  the  Democratic 
candidate  would  be  eligible  for  the  appohit- 
ment  to  fill  the  vacancy.  This  provision  of 
the  Constitution  recognizes  what  in  practice 
Is  a  fact,  that  the  minority  party  at  one  elec- 
tion Is  frequently  not  the  minority  party  at 
the  subsequent  election,  and  ordains  that  the 
minority  representative  on  the  board  of  coun- 
ty commissioners  and  county  auditors  shall 
be  an  elector  who  voted  for  the  successfol 
minority  candidate  at  the  last  election  at 
which  commissioners  and  auditors  are  elected. 

Judge  Cooley,  in  speaking  of  uniformity  ot 
construction,  says  (Cooley  on  Const  Lim. 
SS) :  "A  cardinal  rule  In  dealing  with  writ- 
ten Instruments  is  that  they  shall  receive  an 
unvarying  Interpretation,  and  that  their  prac- 
tical construction  is  to  be  uniform.  A  Con- 
stitution Is  not  to  be  made  to  mean  one  thing 
at  one  time,  and  another  at  some  subsequent 
time  when  the  circumstances  may  have  so 
changed  as  perhaps  to  make  a  different  rale 
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In  the  case  seem  desirable.*  Let  as  see  what 
would  be  the  interpretatkm  of  section  7  of 
article  14  if  Herr  or  Reist;  the  Republican 
or  majority  representatlTes  on  the  board  of 
canunlssloners  elected  in  1905,  had  declined 
to  accept  the  office.  The  rule  of  construction 
which  we  must  apply  in  Interpreting  the  Con- 
stitution on  the  refusal  of  Reilly  to  accept 
the  office  must  be  the  same  in  case  either  of 
the  majority  candidates  for  the  poeition  had 
failed  to  qualify.  If  Herr  of  Reist,  elected 
on  the  majoriiy  ticlcet  in  1905,  had  declined 
the  office,  wtilch  of  the  two  majority  mem- 
bers of  the  fbrmer  board  would  have  held 
over  as  Ms  successor?  The  Constitution  af- 
fords no  answer  to  the  question,  and  there 
Is  no  statutory  provision  which  solves  it 
Neither  will  it  do  to  say  that  It  Is  subject  to 
an  amicable  arrangement  between  the  inter- 
ested parties.  They  can  only  proceed  accord- 
ing to  constitutional  or  statutory  authority, 
and.  In  the  absence  of  such  authority,  their 
act  would  be  ultra  vires  and  void,  and  would 
not  Bustain  any  claimant  in  his  right  to  the 
ofBce. 

Let  us,  for  a  moment,  look  at  other  con- 
ditions which  have  existed  and  which  under 
our  elective  system  will  doubtless  exist  again 
in  some  of  the  counties  of  this  state  in  the 
election  of  county  oommigsloners  and  county 
aadlt(««.  Assume  the  political  situation  in 
Lancaster  county  to  have  changed  in  the 
last  three  years,  and  that  two  Democrats  and 
one  Republican  had  been  elected  commission- 
ers In  1905  and  the  Republican  elect  had 
declined  the  office,  which  of  the  two  of  the 
majority  members  of  the  old  board  would 
have  held  over  as  his  predecessor?  Assume, 
again,  that  the  two  Democratic  members 
elect  had  declined  to  serve,  which  of  the 
two  members  of  the  old  tioard  would  have 
succeeded  them?  Would  it  have  been  one 
Democrat  and  one  Republican  or  both  of  the 
Republican  members  of  the  old  Iward?  As- 
sume, as  has  occurred  in  some  of  the  counties 
of  the  state,  that  in  violation  of  the  spirit  of 
the  Constitution  the  majority  party  should 
elect  a  board  of  all  tliree  county  commission- 
ers which  was  succeeded  by  a  board  eiect 
with  a  minority  representative  on  it  and 
the  latter  had  declined  the  office,  which  one 
of  the  three  members  oif  the  old  board  would 
succeed  him?  As  there  is  no  constitutional 
or  statutory  provision  for  determining  which 
of  the  three  predecessors  in  the  office  of  coun- 
ty commissioner  or  county  auditor  Is  the 
predecessor  of  a  commissioner  or  auditor 
elect  who  refuses  to  qualify.  It  is  apparent, 
we  think,  that  the  provision  in  section  2 
of  article  14,  that  a  county  officer  shall  con- 
tinue in  office  until  his  successor  shall  be 
qnallfled,  cannot  apply  where  one  of  the 
county  commissioners  or  county  auditors 
dected  under  section  7  of  article  14  declines 
to  qualU^  and  accept  the  office.  That  pro- 
Tlalon  was  manifestly  Intended  to  apply  to 
cases  where  a  single  individual  fills  a  coun- 
ty office^  and  where,  therefore,  it  Is  enforce- 


able and  gives  an  opportunity  to  continue  In 
office  an  elective  Instead  of  an  appointive 
offidaL 

It  is  suggested  in  the  brief  of  the  learned 
counsel  of  the  appellant  that  the  act  of  April 
15,  1834  (P.  L.  537),  makes  provision  for  fill- 
ing any  vacancy  which  may  occur  in  the 
office  of  county  commissioner.  That  act 
would  have  met  the  case  of  any  vacancy 
whatever  in  the  office  of  county  commission- 
er arising  under  the  prior  Constitution.  But 
the  difficulty,  and  we  think  it  insuperable. 
In  applying  it  to  the  case  In  tiand,  is  that  the 
provision  for  appointing  is  not  adequate  to 
carry  out  the  purpose  of  section  7  of  article 
14  of  the  present  Constitution.  That  section, 
as  will  be  observed,  provides  for  the  election 
of  a  minority  representative  in  the  boards  of 
county  commissioners  and  county  auditors, 
and  directs  that  in  case  of  a  casual  vacancy 
in  either  office  the  same  principle  shall  be 
recognized  In  filling  it  The  spirit  of  the 
Constitution  as  well  as  the  expressed  Inten- 
tion of  its  framers  and  the  people  who  rati- 
fied it  are  that  the  minority  party,  shown  to 
be  such  at  the  last  election  at  which  commis- 
sioners and  auditors  are  elected,  shall,  during 
the  whole  of  the  succeeding  term,  have  a  rep- 
resentative in  those  offices.  Judicial  inter- 
pretation should  carry  out  this  intention  if  a 
reasonable  and  natural  construction  will  per- 
mit 

Turning  to  the  act  of  1834,  we  see  that  sec- 
tion 16  provides  that  if,  for  the  reasons  there- 
in stated,  there  is  a  vacancy  in  the  office  of 
county  commissioner,  "the  remaining  commis- 
sioner or  commissioners,  together  with  the 
court  of  quarter  sessions  of  the  county,  shall 
appoint  a  suitable  citizen  to  fill  the  vacancy 
until  the  next  general  election,  when  a  com- 
missioner shall  be  elected  for  the  unexpired 
term."  It  Is  obvious,  we  think,  that  the  act 
does  not  make  sufficient  provision  for  filling 
vacancies  in  the  office  of  county  commissioner 
like  the  one  in  the  case  at  bar  so  as  to  carry 
out  the  principle  of  minority  representation, 
as  clearly  contemplated  shall  be  done  by  sec- 
tion 7  of  article  14  of  the  Constitution.  Ad- 
mittedly, the  vacancy  must  be  filled  for  the 
residue  of  the  three-year  term,  and  not  until 
the  next  general  election,  as  the  act  of  As- 
sembly provides.  The  act  does  not  provide 
that  in  filling  the  vacancy  the  appointing 
power  shall  recc^nlze  and  enforce  majority 
and  minority  representation  as  contemplated 
by  the  Constitution.  This  was  not  required 
under  the  Constitution  in  force  in  1834,  and 
hence  It  was  not  necessary  that  the  act  of 
Assembly  passed  in  that  year  to  fill  vacancies 
in  the  office  should  make  provision  for  it 
Under  this  act  the  single  qualification  re- 
quired of  the  appointee  is  that  he  shall  be 
"a  suitable  citizen,"  and  the  appointing  power 
can  fill  a  minority  vacancy  by  an  elector  who 
had  voted  for  the  majority  candidate,  or  could 
fill  a  majority  vacancy  or  vacancies  by  an 
elector  or  electors  who  had  voted  for  the 
minority  candidate,  and  thus  make  the  board 
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of  commissioners  to  be  composed  entirely  of 
electors  who  had  voted  for  the  majority  can- 
didates or  for  the  minority  candidates. 
Sncli  action  would  t>e  an  infringement  of  the 
constitutional  provision  providing  for  minor- 
ity representation,  but  it  would  not  be  a 
violation  of  any  provision  of  the  act  of  1834. 

It  may  be  argued,  however,  that.  If  the 
act  of  1834  does  not  authorize  the  filling  of 
vacancies  in  the  office  of  county  conmila- 
sloner  under  the  present  Constitution,  the  Leg- 
islature has  the  power  to  make  the  necessary 
provision  for  fllllng  vacancies  In  the  office  by 
virtue  of  section  2  of  article  14,  which  pro- 
Tides  that  "all  vacancies  [in  county  offices] 
not  otherwise  provided  for,  shall  be  filled 
In  such  manner  as  shall  be  provided  by 
law."  But  we  cannot  assent  to  the  correctness 
of  this  proposition.  By  section  7  of  article 
14  It  was  obviously  intended  to  make  full 
provision  for  the  election  of  county  commis- 
sioners as  well  as  for  filling  any  vacancies 
which  ml^ht  occur  in  the  office.  That  is  the 
only  section  which  deals  with  the  subject  and 
It  recognizes  minority  representation,  and  pro- 
Tides  for  Its  enforcement  In  the  election  and 
appointment  of  county  commissioners.  It 
does  not  authorize  the  Legislature  to  provide 
for  the  filling  of  a  vacancy  in  any  contin- 
gency. Nor  does  section  2  of  the  article,  as 
above  suggested,  provide  for  the  filling  of  a 
vacancy  in  such  manner  that  minority  rep- 
resentation shall  at  all  times  be  preserved. 
It  therefore  necessarily  follows  that  unless 
section  7  of  the-  article  makes  provision,  not 
only  for  the  election  of  county  commission- 
ers, but  for  the  filling  of  aay  vacancy  which 
may  occur  In  the  office,  there  Is  no  constltn- 
tlonal  provision  which  does  make  provision 
for  filling  the  vacancy  In  such  manner  as  to 
preserve  minority  representation  In  the  board, 
as  is  manifestly  Intended  by  the  section.  It 
cannot  be  assumed  that  It  was  the  Intention 
of  the  framers  of  the  Constitution  that  it 
should  be  discretionary  with  the  I^eglslature 
that  the  boards  of  county  commissioners  and 
county  auditors  should  be  constituted  as  pro- 
vided In  section  7,  which  ordains  that  minority 
representation  shall  be  observed  In  their  se- 
lection; and  unless  that  Is  conceded  It  Is  ap- 
parent that  the  Legislature  has  no  authority 
to  provide  for  the  filling  of  such  vacancy 
under  section  2  of  the  article,  which  does 
not  require  that  body  to  observe  any  condi- 
tions or  limitations  In  legislating  on  the  sub- 
ject of  filling  vacancies  In  county  offices. 
Such  construction  of  sections  2  and  7  of  the 
Constitution  would  result  in  delegating  to 
the  Legislature  in  cases  of  vacancies  In  the 
boards  of  county  commissioners  and  county 
auditors  the  authority  to  defeat  and  prevent 
the  enforcement  of  the  principle  which  the 
framers  of  that  Instrument  and  the  voters 
who  ratified  it  declared  should  be  enforced 
In  the  selection  of  these  officers. 

We  are  therefore  of  opinion  that  there  Is 
no  act  of  Assembly  which  authorizes  the 
filling  of  vacancies  occurring  In  the  boards 


of  county  commlsslonera  and  county  audi- 
tors, and  that  under  the  present  Constitution 
the  Legislature  is  not  authorized  to  enact 
legislation  to  fill  such  vacancies. 

Has  the  Constitution  made  no  provision  for 
fllllng  the  place  of  a  county  commissioner  or 
county  auditor  elect  who  declines  to  qualify, 
and  Is  there  a  casus  omissus  in  this  respect 
In  the  Constitution?  The  defendant  contends 
that  such  action  by  an  officer  elect  does  not 
create  a  "casual  vacancy"  which,  by  the  Con- 
stitution, the  court  is  authorized  to  OIL  If 
this  be  true,  then,  as  suggested  above,  we 
know  of  no  provision  In  the  Constitution  or 
statutes  of  the  state,  and  have  been  referred 
to  none,  which  makes  provision  for  such  a 
contingency,  and  hence  the  constltntional 
mandate  that  there  shall  be  three  county 
commissioners  and  three  county  auditors  Is 
incapable  of  being  carried  Into  execution.  In 
view,  howeTer,  of  the  settled  role  of  inter- 
pretation, we  cannot  accede  to  the  construc- 
tion of  the  words  in  question  which  will 
render  the  constitutional  provision  nugatory 
or  Incapable  of  being  carried  Into  effect.  On 
the  contrary,  we  think  it  was  the  intention 
of  the  framers  of  the  Constitution  to  provide 
in  the  instrument  Itself,  not  only  for  the 
election  of  county  commissioners  and  county 
auditors,  but  also  for  the  appointment  to  fill 
all  vacancies  In  those  offices  so  as  to  pre- 
serve minority  representation  therein,  and 
that,  therefore,  where  there  Is  a  vacancy  in 
the  office  by  the  candidate  elect  falling  or 
refusing  to  qualify,  or  when  be  dies  before 
entering  upon  the  discharge  of  the  duties 
of  the  office,  it  should  be  regarded  as  a 
"casual  vacancy"  within  the  intendment  of 
section  7  of  article  14  of  the  Constitution,  and 
be  filled  by  appointment  by  the  court  as  pro- 
vided In  that  section.  If  It  were  determi- 
nable from  the  Oonstitutlon  or  by  any  law 
which  was  or  could  be  enacted  in  pursuance 
thereof  which  of  the  three  Incumbents  of 
the  office  was  the  predecessor  of  the  officer 
elect  who  refuses  to  qualify,  there  would  be 
no  difficulty  In  enforcing  the  provision  of 
section  2  that  he  should  continue  to  discharge 
the  duties  of  the  office,  and  under  such  clr> 
cumstances  It  might  well  be  that  a  different 
Interpretation  would  be  given  the  words  In 
question.  In  that  case  the  ordinary  meaning 
of  the  words  might  control  the  meaning 
which  a  consideration  of  the  whole  instru- 
ment under  the  circumstances  of  this  case 
requires  to  be  adopted.  While  It  Is  true  that 
In  construing  a  Constitution  the  ordinary  and 
natural  meaning  must  be  given  the  words 
and  terms  used  in  it,  yet  when  It  Is  appar- 
ent from  the  context  and  the  whole  sooi)e 
of  the  Instrument,  and  especially  when  that 
meaning  will  render  nugatory  a  part  of  the 
Instrument,  a  broader  meaning  may  be  given 
such  words  and  terms,  and  one  that  will  ren- 
der all  parts  of  the  Instrument  effective  and 
thus  carry  out  the  manifest  intent  of  Its 
framers.  Here  the  election  of  county  com- 
missioners and  county  auditors  la  provided 
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for  In  a  single  section  of  the  Constitution 
with  a  provision  for  filling  casual  vacancies, 
bat  with  no  provision  in  tbe  section  for  such 
ofiScers  continuing  In  office  until  their  succes- 
sors are  qualified.  Without  any  feasible  or 
practical^  provision  In  any  other  part  of  the 
Constitution  for  providing  a  successor  where 
the  candidate  elect  refuses  to  qualify,  it  is 
clearly  •within  the  proper  rules  of  construc- 
tion to  hold  that  there  Is  a  "casual  vacancy" 
in  tbe  office  within  tbe  meaning  of  section 
7,  and  that  It  shonld  be  filled  in  tbe  manner 
therein  provided. 

For  tbe  reasons  given,  we  must  reverse 
the  Judgment  of  the  court  below,  and  direct 
that  defendant  be  ousted  from  the  office.  The 
writer  may  be  permitted  to  say  that  the  re- 
cent assignment  of  the  case  is  the  cause  for 
tbe  delay  in  handing  down  tbe  opinion. 

Tbe  Judgment  is  reversed,  and  judgment  is 
now  entered  here  for  tbe  commonwealth  upon 
tbe  demurrer;  and  it  is  further  ordered  and 
adjudged  by  the  court  that  tbe  defendant  J. 
Valentine  Wise,  be  and  hereby  Is,  ousted  from 
tbe  office  of  county  commissioner  of  Lancas- 
ter county,  and  from  the  franchises,  rights, 
privileges,  and  emoluments  thereof,  and  that 
be  pay  the  costs  of  this  proceeding. 


DICKEY  V.  NORMS  et  al. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 

1  Equity— FiNDiNOB  of  Law  and  Pact. 

In  an  equity  case  tiie  judRe  should  find  the 
facts  and  state  his  conclusions  of  law  distinct- 
ly, and.  when  he  adopts  the  language  of  re- 
qnests  by  either  party,  he  should  adopt  them 
•o  fnlly  as  to  leave  no  room  for  doubt  that 
they  are  his  own  conclusions. 

2.  APPEAI/— KKVIEW— FlNDTNQS     OF    FACT. 

Where  a  decree  is  entered  refusing  to 
rescind  a  deed  as  procured  by  undue  Influence, 
the  findings  of  fact  to  the  efect  that  the  deed 
was  executed  voluntarily  and  for  a  good  con- 
sideration, and  was  delivered,  and  that  there 
was  no  fraud,  when  based  on  sufficient  evidence, 
will  not  be  disturbed. 

Appeal  from  Conrt  of  Common  Pleas, 
Lawrence  Coiuity. 

Bill  by  Thomas  W.  Dickey,  executor  of 
Jane  Roberts,  deceased,  against  Hudson  O. 
Norrls  and  others.  From  a  decree  dismissing 
tbe  bill,  plaintiff  appeals.    Affirmed. 

From  tbe  record  it  appeared  that  the  deed 
In  question  was  executed  on  October  9,  1902, 
by  Jane  Roberts,  an  old  and  illiterate  woman, 
to  three  of  her  grandchildren.  The  deed  was 
recorded  on  January  27,  1901.  The  court 
fonnd,  inter  alia,  as  follows:  (1)  Tbe  deed 
In  question  was  made  for  a  good  and  valuable 
consideration.  (2)  Tbe  recording  of  the  deed 
was  in  law  a  good  delivery  thereof  to 
tbe  defendants.  (3)  There  Is  no  evidence  of 
any  frand,  accident,  or  mistake  In  the  making, 
execnting,  or  delivery  of  the  deed.  (4)  There 
is  no  testimony  in  this  case  sufficient  to  war- 
rant tbe  court  In  making  tbe  decree  prayed 
for.  and  under  all  the  evidence  the  bill  should 
be  dismissed.    Tbe  consideration  mentioned 


in  the  deed  In  question  la  fl  and  love 
and  affection,  and  tbe  deed  Is  under  seaL 
The  consideration  Is  both  good  and  valuable. 
A  valuable  consideration  is  money  or  its 
equivalent — anything  capable  of  being  meas- 
nred  by  a  money  standard.  An  inadequate 
valuable  consideration  in  Itself  is  not  suffi- 
cient grounds  to  warrant  tbe  court  in  de- 
creeing a  reconveyance.  A  good  considera- 
tion is  love  and  affection  or  the  like,  and  has 
no  pecuniary  measure  or  value.  The  deed 
having  been  executed  for  a  good  and  valuable 
consideration,  was  it  delivered?  That  It  was 
recorded  In  compliance  with  the  explicit  and 
positive  direction  of  the  plaintiff  Is  clearly 
sbown  by  the  testimony  of  David  N.  Keast, 
who  was  very  careful  In  caring  for  the  in- 
terest of  Jane  Roberts;  and.  In  order  that 
she  might  fully  understand  and  comprehend 
the  effect  of  recording  tbe  deed,  Mr.  Keast 
explained  tbe  efllect  to  her,  and  after  the 
explanation  she  still  insisted  that  it  be  taken 
to  the  conrtfaouse,  and  we  have  no  donbt  she 
intended  It  to  be  recorded  so  that  tbe  mat- 
ter would  be  fixed  and  she  could  not  change 
it  Tbe  testimony  shows,  further,  that  Mr. 
Keast  did  not  take  the  deed  to  the  court- 
bonse  Immediately,  but  held  It  more  than 
a  year  after  its  execution,  and  that,  while  he 
held  it,  more  than  once  she  requested  him 
to  take  it  to  tbe  courthouse,  and  tbe  further 
fact  should  not  be  overlooked  that  all  this 
was  done  by  Mrs.  Roberts  against  the  ad- 
vice of  her  attorney,  Mr.  Keast,  and  the  pro- 
tests of  one  of  the  beneficiaries,  Judson  C.  Nor- 
rls, and  without  any  Influence  being  brought 
to  be&T  upon  her  In  favor  of  her  conduct  by 
any  of  tbe  beneficiaries.  Tet  she,  uninfluen- 
ced and  unsolicited,  directs  the  deed  to  be 
taken  to  the  courthouse,  which  phrase,  "taken 
to  the  courthouse,"  we  believe,  in  view  of  the 
explanations  made  to  her  by  her  attorney, 
Mr.  Keast,  was  understood  by  her  to  mean 
that  it  should  be  recorded.  And,  If  tbe  deed 
was  directed  to  be  placed  on  record  by  ber 
with  a  full  understanding  and  comprehension 
of  tbe  legal  effect  of  recording  It,  then,  when 
she  directed  It  to  be  recorded,  she  directed 
it  to  be  delivered,  for  tbe  legal  effect  of 
recording  the  deed  would  be  that  It  Is  prima 
facie  evidence  of  delivery.  Bush  v.  Genther, 
6  DeL  Co.  R.  (Fa.)  323.  Delivery  Is  presum- 
ed from  execution  and  recording.  This  can- 
not be  overcome  by  the  declarations  of  the 
grantor  that  the  deed  was  not  delivered. 
Kern  v.  Howell,  180  Pa.  816,  86  Atl.  872, 
67  Am.  St.  Rep.  641. 

While  courts  of  equity  have  power  to 
Intervene  and  set  aside  voluntarily  executed 
deeds  and  other  instruments,  yet  the  power 
to  de  so  is  of  an  exceedingly  delicate  charac- 
ter, not  to  be  lightly  exercised,  and  only  to  be 
Invoked  when  tbe  manifest  justice  of  the 
case  requires  it.  Simon  v.  Simon,  163  Pa. 
292,  20  Atl.  657.  On  page  300  of  163  Pa., 
on  page  660  of  29  Atl.,  our  Supreme  Court 
says:  "We  are  unable  to  discover  in  It  all 
any  of  the  elements  which  are  so  essential 


Digitized  by 


Google 


542 


65  ATLANTIC  REPOBTEB. 


(P«. 


to  equitable  Interrentlon.  There  Is  no  evi- 
dence, not  the  least,  of  any  exercise  of  undue 
Influence  In  the  procurement  of  the  deed." 
Applying  the  language  and  logic  of  this  case 
to  the  one  at  bar,  we  abould  keep  In  mind, 
first,  Sarah  J.  Patterson  never  exercised  any 
inflnoice,  and  there  is  no  allegation  on  the 
part  of  any  witness  for  the  plaintiff  to  show 
that  Elmer  P.  Norrls  ever  exercised  any  in- 
fluence on  Jane  Roberts  In  procuring  the 
making  of  the  deed,  nor  is  there  any  proof 
by  any  witness  that  Judson  O.  Norrls  ever 
exercised  any  Influence  In  procuring  the  deed. 
If  it  be  true  that  be  was  her  confidential 
adviser,  this  would  weigh  against  the  plain- 
tiff when  it  is  remembered  that,  when  be 
learned  of  ber  Intention  to  make  the  deed,  be 
protested  against  its  being  made  to  David  N. 
Eeast,  ber  attorney,  who  after  frequent 
solicitation  on  ber  part  prepared  the  deed, 
notwithstanding  be  bad  advised  her  against 
doing  so.  Where  a  deed  is  executed  without 
fraud,  accident,  or  mistake,  and  delivered  by 
a  father  to  a  son  and  without  any  duress  or 
undue  Influence  on  the  part  of  the  son,  the 
deed  will  not  be  set  aside  in  a  court  of 
equity.  Carney  v,  Carney,  196  Pa.  84,  46 
Atl.  264.  The  same  principle  applies  in  this 
case  where  a  grandmother  has,  without  any 
fraud,  accident,  or  mistake,  executed  and  de- 
livered without  any  duress  or  influence  to 
the  only  grandchildren  of  her  deceased  hus- 
band a  deed  for  the  land  which  she  has 
obtained  by  devise  trom  ber  husband. 

There  is  nothing  in  the  relation  of  parent 
to  child  or  other  near  relation  to  preclude 
one  from  accepting  a  benefit  from  the  other 
In  the  shape  of  a  gift  or  of  a  contract  upon 
more  advantageous  terms  than  would  have 
been  granted  to  a  stranger,  and  tbe  fact  that 
■neb  a  gift  has  been  conferred  or  contract 
made  will  not  warrant  an  inference  that  it 
has  been  procured  by  undue  Influence.  Un- 
less there  is  something  suspicious  In  tbe  cir- 
cumstances, or  the  nature  or  amount  of  tbe 
gift  is  such  that  It  ought  not  to  have  been 
accepted,  even  If  freely  tendered,  the  donee 
will  not  be  called  upon  to  show  that  tbe 
transaction  was  in  all  respects  fair  and  hon- 
est, and  in  no  respect  tainted  by  fraud  or  un- 
due influence.  Worall's  Appeal,  110  Pa.  S49, 
1  Atl.  380,  766. 

There  is  nothing  in  tbe  circumstances  con- 
nected with  the  execution  or  delivery  of  the 
deed  in  this  case  that  taints  It  with  fraud  or 
undue  influence.  Everything  was  fair.  The 
plaintiff  herself  secured  the  making  of  the 
deed,  caused  It  to  be  recorded,  and  the  de- 
fendants allowed  the  rents.  Issues,  and  proflts 
of  the  property  to  go  to  the  plaintiff  for  life 
without  qnestloiL  The  evidence  is  not  suffi- 
cient to  throw  tbe  burden  of  iwoof  on  tbe  de- 
fendants. The  case  at  bar  is  stronger  in  its 
facts  than  that  of  Davidson  v.  McCasiln,  35 
Pittsb.  Leg.  J.  (N.  S.)  291,  where  in  the  trial 
it  was  argued  that  the  plaintiff  was  of  weak 
intellect  from  old  age,  yet  she  maintained 
the  suit  In  her  own  behalf.    In  the  absence 


ot  fraud  or  ondne  Influence,  mere  weakness 
of  Intdiect  from  sickness  ox  old  age  is  no 
ground  for  avoiding  a  deed.  It  is  not  neces- 
sary that  a  person  about  to  execute  a  deed 
should  hare  sufficient  mental  capacity  to 
take  into  connected  view  tbe  whole  of  lils 
property.  If  he  understands  in  detail  all  his 
separate  Items  of  property,  and  chooses  with 
understanding  and  reason  l>etween  one  dis- 
position and  anotlier,  it  Is  sufficient  Mental 
capacity  to  execute  a  deed  does  not  include 
the  ability  to  understand  the  legal  effect 
which  lawyers  may  Impart  to  the  words  em- 
ployed. If  tbe  nature  and  effect  of  the  In- 
strument as  a  conveyance  of  property  is  un- 
derstood, it  is  sufficient 

In  the  case  of  Moorhead  v.  Scovel,  210  Pa. 
446,  60  Atl.  13,  tbe  Supreme  Court  deals 
at  length  with  the  same  questions  which  are 
Involved  in  this  case,  and  an  examination  of 
the  facts  In  that  case  will  show  that  tbe  gran- 
tor had  not  as  full  and  complete  a  knowledge 
of  tbe  condition  of  her  estate  as  Iiad  Jane 
Roberts.  And  in  connection  with  a  discus- 
sion of  that  case  it  will  be  observed  that 
Jane  Roberts  liad  the  deed  drawn  by  ber  own 
attorney;  that  she  told  him  what  she  wanted 
done;  that  he  advised  her  in  connection  with 
the  matter;  that  be  told  her  she  could  not 
convey  the  property  by  will  without  reserv- 
ing the  right  which  every  person  has  of  re- 
voking it;  that  she  insisted  that  sb^  wanted 
to  have  the  property  so  there  would  be  noth- 
ing further  done  about  it,  but  that  the  con- 
veyance would  be  absolute,  and,  after  all 
this  explanation  and  the  advice  of  her  attor- 
ney, her  attorney  drew  the  deed,  explained 
It  to  her,  she  executed  it  and  caused  it  to  be 
recorded.  •  There  is  no  evidence  of  fraud,  ac- 
cident, or  mistake,  nor  Is  there  any  evidence 
of  undue  influence,  nor  ia  the  entire  matter 
in  any  way  tainted  with  unfairness  on  tbe 
part  of  the  defendants.  That  tbe  property 
was  left  Insured  under  the  policies  that  were 
in  existence  at  the  time  of  tbe  making  of  the 
deed  Is  of  little  Importance;  nor  is  it  Im- 
portant that  the  policies  afterward  written 
were  written  in  the  name  of  Jane  Roberts, 
when  the  evidence  shows  that  Elmer  P.  Nor- 
rls, who  had  charge  of  the  matter  of  insur- 
ance, was  away  from  home,  and  before  going 
had  turned  the  matter  of  the  renewal  of  in- 
surance over  to  bis  father,  C.  P.  Norrls,  who 
did  not  know  the  title  to  tbe  properties  had 
passed  to  the  defendants,  and  was  not  in- 
formed by  Elmer  P.  Norrls  in  whose  name 
tbe  policies  should  be  written. 

Therefore,  after  a  careful  examination  of 
the  testimony,  we  are  led  to  the  conclusion 
that  the  deed  dated  October  9,  1902,  by  Jane 
Roberts  to  Judson  C.  Norrls,  Elmer  P.  Nor- 
rls, and  Sarah  Patterson,  was  executed  and 
delivered  for  a  good  and  valuable  considera- 
tion, without  any  fraud,  accident  or  mistake 
and  without  any  undue  influence,  and  that 
at  tbe  time  of  the  execution  and  delivery 
Jane  Roberts  fully  understood  and  compre- 
hended the  nature  and  effect  of  the  execution 
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and  dellyery  of  the  deed.  Tberefore,  In  Tlew 
of  this  finding,  the  bill  la  this  case  should  be 
dismissed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN.  MESTEEZAT,  POTTER, 
and  STEWART,  JJ. 

H.  K.  Gregory,  T.  W.  Dickey,  and  W.  D. 
Wallace,  fbr  appellant.  J.  Norman  Martin, 
for  appellees. 

PER  CURIAM.  The  findings  both  of  fact 
and  of  law  by  the  learned  Judge  below  are 
mostly  In  the  form  of  answers  to  requests  by 
the  plaintiff,  who  was  the  losing  party.  This 
Is  not  good  practice  as  it  Involves  unneces- 
sary labor,  and  not  infrequently  some  doubt 
on  the  part  of  this  court  to  determine  how 
fftr  the  findings  should  be  treated  as  the 
Judicial  conclusions  of  the  oonrt  below,  or 
as  mere  acquiescence  in  views  more  or  less 
material  and  relevant  presented  by  one  of 
the  parties.  The  Judge  in  equity  cases 
should  find  the  facts  and  state  his  conclu- 
sions of  law  distinctly  and  afiarmatively  In 
his  own  order  and  his  own  way.  He 
may  adopt  and  use  the  language  of  requests 
by  either  parly.  It  is  not  only  convenient 
and  a  saving  of  labor  to  do  so,  but  frequently 
conduces  to  accuracy  of  detail  where  the  evi- 
dence to  Tolnmlnons  or  conflicting.  But, 
when  be  does  this,  he  should  adopt  the  find- 
ings fully  and  explicitly  as  his  own  In  such 
manner  as  to  leave  no  room  for  doubt  that 
they  are  his  independent  Judicial  conclu- 
sions. Requests  not  so  adopted,  if  requiring 
answer  ez  majore  cautela,  should  be  affirm- 
ed or  refused  separately  so  as  to  avoid  all 
possibility  of  confusion  with  his  own  find- 
ings on  what  he  considers  the  relevant  and 
material  points  of  the  case. 

Thto  case  Involves  no  doubtful  questions  of 
law.  The  only  dle^utable  matters  are  of 
flict.  It  was  a  bill  to  declare  a  deed  fraudu- 
lent and  to  decree  a  reconveyance.  The  grant- 
or was  old  and  Illiterate,  and  the  grantees 
were  her  grandchildren,  two  of  whom  were 
consulted  by  her  In  many,  but  not  all,  of 
her  business  matters  for  some  time  previous 
to  the  date  of  the  deed,  but  who  may  be 
treated  as  occupying  a  fiduciary  relation  to 
her.  The  bill  was  filed  by  the  grantor  more 
than  two  years  after  the  date  of  the  deed, 
and  at  a  time  when  as  found  by  the  court 
below  her  memory  had  become  very  much 
impaired.  The  deed  was  prepared  by  the 
grantor's  attorney  at  her  command,  though 
against  his  advice,  and  was  delivered  by  her 
to  him  voluntarily  and  with  full  comprehen- 
sion of  Its  effect,  but  in  escrow,  "to  be  de- 
livered to  the  grantees  or  any  one  of  them 
upon  my  verbal  or  written  instructions  so  to 
do,  or  in  event  of  my  death,  without  such  in- 
structions." ^e  attorney  kept  it  for  more 
than  a  year,  and  then  was  directed  by  her 
to  "take  it  to  the  courthouse,"  a  direction 
repeated  after  he  had  explained  that  he  would 
have  it  recorded  and  that  would  mean  a  de- 
livery. 


On  this  outline  it  is  manifest  that  the 
case  turned  on  the  evidence.  The  learned 
Judge  below  found,  as  already  indicated,  that 
the  deed  was  executed  voluntarily,  with  full 
knowledge  of  its  effect,  and  for  a  good  con- 
sideration, that  there  was  a  valid  delivery, 
and  that  there  was  no  fraud  or  undue  in- 
fluence in  tlie  making  or ,  delivery.  Inde- 
pendent of  their  force  as  findings  of  the 
court  who  had  the  witnesses  before  him  they 
are  clearly  in  accord  with  the  weight  of  the 
evidencft 

There  was  nothing  in  the  case  to  sustain 
the  claim  that  the  deed  was  testamentary  in 
character. 

Decree  affirmed. 


SCHONHARDT  v.  PENNSYLVANIA  R.  CO. 
(Supreme  Court  of  Penniylvania.    Jan.  7, 1907.) 

1.  EinNENT  DouAin  —  Damagbs  to  Land- 

OWNEB. 

When  plaintiff  sued  to  recover  the  value  of 
hotel  property  appropriated  by  a  railroad,  the 
damages  were  to  be  ascertained  as  of  the  date  of 
the  filing  of  the  bond  to  pay  damages  by  the 
railroad  company,  and  evidence  that  an  applica- 
tion for  a  license  had  been  filed  after  such  bond 
was  ezecnted  was  inadmissible. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  18,   Eminent  Domain,  H  SS2-S44.] 

2.  Evidence— Admissibimtt — Value. 

Where  plaintiff,  in  condemnation  proceed- 
ings, has  placed  the  market  value  of  his  prop- 
erty at  a  sum  named,  he  cannot  on  cross-exam- 
ination be  asked  what  other  property  in  the 
neigbtx>rhood  has  been  sold  for  within  two  years. 
[E^  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  20,  Evidence,  M  41&-419.] 

Appeal  from  Court  of  Common  Pleas,  Cam- 
bria County. 

Action  by  John  Schonhardt  against  the 
Pennsylvania  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

At  the  trial  coimsel  for  plaintiff  offered  In 
evidence  petition  and  bond  of  John  Schon- 
hardt for  a  license  to  sell  liquor  at  retail  In 
the  premises  in  question,  situate  in  the  Tenth 
Ward,  city  of  Johnstown,  filed  January  16, 
1905 ;  also  offers  a  demurrer  objecting  to  the 
granting  of  the  license  to  John  Schonhardt  at 
this  place,  said  demurrer  having  been  filed 
by  the  Pennsylvania  Railroad  Company. 

Mr.  Storey  (for  the  defendant):  The  offers 
are  objected  to  for  the  reason  that  they  are 
irrelevant  and  immaterial  to  the  Issues  In 
this  case,  in  fact,  anything  after  December 
28th,  would  be  Irrelevant  as  to  the  question 
ef  damages  for  the  reason  that  after  the  bond 
was  approved  the  railroad  company  became 
entitled  to  the  possession  of  the  property. 

The  Court:  So  far  as  the  speculative  feat- 
ures of  the  offer  are  concerned,  it  is  im- 
material, but  it  shows  the  conduct  of  Mr. 
Schonhardt  in  continuing  his  license  and  in 
obtaining  It  at  the  end  of  the  year.  We  over- 
rale  the  objection,  note  an  exception,  and 
seal  a  bill  for  the  defendant  company. 
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Gonnael  for  defendant  company  proposed  to 
ask  plaintiff,  on  crosa-examlnatlon,  for  tlie 
purpose  of  testing  liis  Imowledge  as  to  values 
and  as  to  the  value  of  his  property,  what  the 
two  adjoining  properties  on  the  westerly  side 
of  his  property  and  the  two  on  the  easterly 
Bide  were  sold  for  within  the  past  two  years, 
the  frontage  of  those  properties,  and  the 
buildings  thereon,  and  the  amount  of  money 
that  each  of  the  owners  received  for  the  same, 
for  the  purpose  of  having  the  testimony  go 
to  the  Jury  on  the  question  of  the  value, 
which  the  witness  has  fixed  at  $18,000. 

Mr.  Stephens:  Objected  to  for  the  reason 
that  the  same  would  be  Incompetent  and  ir- 
relevant as  tending  to  test  the  competency  of 
the  witness  to  testify  to  the  value  of  real 
estate  in  question;  further,  for  the  reason 
that  the  properties  the  price  of  which  has 
been  called  to  the  attention  of  the  witness 
were  dissimilar  In  character,  adapted  to  en- 
tirely different  nSes  than  the  property  taken 
by  the  Pennsylvania  Railroad  Company,  and 
for  which  damages  are  sought  to  be  recovered. 

The  Court:  Plaintiffs  cannot  prove  the 
value  of  property  taken  by  the  defendant 
company  by  offering  evidence  of  prices  re- 
ceived for  properties  in  the  immediate  vicini- 
ty or  adjoining;  therefore,  it  is  Incompetent 
for  the  defendant,  upon  cross-examination  of 
plaintiffs'  witnesses,  to  develop  that  which 
would  not  be  received  as  evidence  in  the  case. 
It  Is  not  the  way  of  arriving  at  the  value  of 
property  taken  under  condemnation  proceed- 
ings, and  for  that  reason  we  reject  the  offer, 
sustain  the  objection,  note  an  exception  and 
seal  a  bill  for  defendant  company. 

Verdict  and  Judgment  for  plaintiff  for 
$15,583. 

Argued  before  MITCHELL,  C  3.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

H.  W.  Storey,  for  appellant  M.  B.  Steph- 
ens and  John  H.  Stephens,  for  appellee. 

FELL,  J.  This  action  was  to  recover  the 
value  of  a  hotel  property  appropriated  by 
the  railroad  company,  defendant,  In  widen- 
ing Its  roadbed.  The  assignments  of  error 
that  need  be  considered  relate  to  the  admis- 
sion and  rejection  of  testimony.  The  plain- 
tiffs offered  in  evidence  a  record  of  the 
quarter  sessions  which  showed  that  an  ap- 
plication for  a  license  had  been  filed  after 
the  bond  to  secure  the  ovrners  had  been  ap- 
proved, and  that  a  remionstronce  had  been 
filed  by  the  defendant  This  record  was 
admitted.     It   should   have   been   excluded. 


The  damatrefl  wer*  to  be  determined  as  of 
the  date  of  the  appropriation.  This  was  com- 
pleted by  the  filing  and  approval  of  the  bond, 
and  the  railroad  company  had  then  the  right 
of  possession.  The  application  for  a  new 
license  had  no  bearing  on  the  issue.  The 
admlasion  of  this  record  would  be  cause  for 
reversal  If  there  were  reason  to  believe  that 
the  defendant  was  Injured  by  it  There  does 
not  appear  to  be  any.  The  property  had  been 
used  as  a  licensed  hotel  for  14  years,  and 
its  adaptability  to  this  use  was  considered 
as  one  of  the  elements  of  value  upon  which 
the  Jury  i>assed.  No  new  or  prospective  use 
was  shown  by  the  record.  The  instruction  In 
the  charge  was  clear  and  distinct  that  there 
could  be  no  recovery  for  the  loss  of  the  busi- 
ness, and  that  the  measure  of  damages  was 
the  market  value  of  the  real  estate  at  the 
date  of  the  approval  of  the  bond. 

One  of  the  plalntifCs  in  his  examination 
In  chief  had  placed  the  market  value  of  the 
property  at  $18,000,  and  on  cross-examination 
It  was  proposed  to  ask  him  what  other  prop- 
erties on  the  same  street  had  sold  for  with- 
in two  years.  The  purpose  of  the  offer,  as 
stated  by  defendant's  counsel,  was  to  test 
the  knowledge  of  the  witness,  and  to  have 
bis  testimony  go  to  the  Jnry  on  the  ques- 
tion of  value.  The  offer  was  properly  re- 
jected. Where  a  witness  has  testified  to  val- 
ue, his  good  faith  and  the  accuracy  and  ex- 
tent of  his  knowledge  may  be  tested  on 
cross-examination  by  questioning  him  as  to 
particular  sales  of  properties  similarly  situ- 
ated to  ascertain  whether  he  knew  of  them 
and  considered  them  in  forming  an  opinion; 
such  questions  go  directly  to  the  value  as 
evidence  of  the  opinion  he  has  expressed. 
East  Pennsylvania  Railroad  Go.  v.  Hiester, 
40  Pa.  5S;  Pittsburg,  Virginia  &  Charlestoa 
Ry.  Co.  V.  Vance,  116  Pa.  325,  8  Atl.  764; 
Becker  v.  Philadelphia  &  Reading  Terminal 
Railroad  Co.,  177  Pa.  252,  35  Att  617,  35  L. 
R.  A.  688 ;  Henkel  v.  Wabash  Pittsburg  Ter- 
minal Railroad  Co.,  213  Pa.  485,  62  AtL  1085. 
It  is  within  the  limits  of  a  proper  cross-ex- 
amination to  show  that  the  witness  Is  unfair 
or  that  his  opinion  Is  founded  on  a  misap- 
prehension of  facts,  but  It  Is  not  proper,  under 
the  guise  of  cross-examination,  to  develop  as 
aflSrmative  evidence  of  value  facts  that  nei- 
ther party  could  have  shown  in  chief.  The 
proper  test  of  value  when  the  whole  property 
is  taken  Is  the  market  price,  and  this  Is  to 
be  shown,  not  by  proof  of  particular  sales, 
but  by  the  general  selling  price. 

The  Judgment  is  affirmed. 
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WEAVER  T.  BERWIND-WHITE  COAL  CO. 
(Snpreme  Court  ot  Pennsylvania.   Jan.  7, 1907.) 

1.  Mires  and  Minebals  —  Subfacx  Son.  — 
Failubx  to  Support. 

Where  plaintiff  sells  all  the  merchantable 
coal  underlying  a  specified  tract  of  land,  re- 
serving five  acres  of  coal  underlying  the  build- 
ings and  spring  and  the  necessary  mining  rights 
to  the  coal,  be  does  not  waive  tbe  right  of 
•npport  under  all  that  iiart  of  the  tract  not  ex- 
pressly reserved. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  34.  Mines  and  Minerals,  i  243.] 

2.  Sams— Dauaoeb. 

Where  underlying  coal  is  sold,  the  measure 
of  damages  for  injuries  to  land  by  failure  to 
give  support  to  the  surface  is  the  depreciation 
in   the   value  thereof. 

TEd.  Note. — ^For  cases  in  point,  see  Gent.  Dig. 
vol.  15,  Damages,  |  276;  voL  34,  Mines  and 
Minerals,  g  24?.] 

a  sahs. 

In  an  action  to  recover  damages  against 
the  owner  of  underlying  coal  for  failure  to 
support  the  surface,  if  the  injury  is  irreparable 
the  cost  of  repairs  may  be  recovered,  but,  if 
such  cost  ia  greater  than  the  diminution  in  the 
market  value,  the  latter  ia  the  true  measure 
of  damages. 

4.  Sake— BviDEKCB. 

In  an  action  to  recover  damages  for  injuries 
to  land  caused  by  failure  of  the  owner  of  under- 
lying coal  to  support  the  surface,  evidence  of 
the  value  of  springs  as  an  independent  item  not 
connected  with  the  general  value  of  tbe  land 
is  inadmissible,  but  the  value  of  the  springs 
as  an  element  In  estimatitig  tbe  value  of  tbe 
land,  or  the  destruction  of  them,  is  a  proper 
matter  to  be  considered  in  determining  tbe  de- 
preciation in  value  ot  the  land. 

5.  Sams. 

In  an  action  to  recover  for  damages  for 
failure  of  owner  of  nnderlying  coal  to  support 
surface,  a  witness  may  testify  as  to  his  familiar- 
ity with  the  fertility  of  the  soil  and  the  uses 
to  which  it  was  adapted,  and,  if  the  evidence 
shows  that  the  farm  bad  been  well  watered  and 
was  used  for  dairying  and  grazing  purposes, 
defendant  cannot  complain. 
S.  Same— INJTTKT  to  Sprinqs. 

In  an  action  against  owner  of  nnderlying 
coal  for  damages  for  failure  to  support  the 
surface.  If  the  springs  were  destroyed  by  the 
removiil  of  the  coal  which  the  coal  owner  bad 
a  right  to  remove,  the  owner  of  tbe  surface 
bad  no  right  to  complain,  but,  if  the  destruc- 
tion of  the  springs  resulted  from  tbe  removal 
of  the  surface  supports,  tbe  owner  of  the  coal 
was  liable. 

Appeal  from  Oonrt  of  Common  Pleas,  Cam- 
bria County. 

Action  by  Abram  O.  Weaver  against  tbe 
BcrTkind-Whlte  Coal  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

At  tbe  trial,  wben  plaintiff  was  on  the 
stand,  the  following  question  was  asked  him: 

"Q.  From  your  knowledge  of  the  plalntifTs 
premises  and  tbe  depressions  of  the  soli 
and  tbe  eCTects  of  such  dlstorbances,  what, 
in  your  Judgment,  is  the  amount  of  damages 
be  has  actually  sustained?" 

Counsel  objects  to  tbe  testimony  sought 
to  be  introduced  by  the  question  for  the 
reasons:  First,  that  it  is  specnlative;  second, 
that  It  is  Incompetoit:  tblrd.  that  tbe  meas- 
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are  of  damages  is  tbe  actual  and  real  Injury 
to  the  property;  fourth,  that  tbe  witness 
admits  that  he  bas  no  sufficient  knowledge 
of  this  property  from  wbicb  be  would  be 
warranted  In  testifying  or  making  a  compar- 
ison. 

The  Court:  "Tbe  objection  is  overruled,  ex- 
ception noted,  and  bill  sealed  for  the  defend- 
ant company." 

Tbe  court  refused  to  strike  out  similar  tes- 
timony offered  by  Silas  Fry,  Andrew  Bour- 
gardner,  Levi  Weaver,  and  Stephen  Hostetler. 

Abram  Hostetler  testified  as  follows:  "Q. 
Tou  have  testified  to  the  condition  you  found 
on  the  premises  of  the  plaintiff  before  and 
after  the  removal  of  tbe  coal  from  under  tbe 
same.  I  wish  you  would  state  what  actual 
damages  the  plalntifTs  property  lias  sustain- 
ed by  reason  tbereof,  excluding  everything  In 
tbe  way  of  speculative  damages  for  future 
use  of  the  property  and  giving  merely  actual 
present  damages  to  tbe  property.  A.  I  would 
say  from  $15,000  to  $20,000." 

Tbe  court  refused  motion  to  strike  out 
Exception. 

R.  L.  Watt  testified  as  follows:  "Q.  From 
your  knowledge  of  the  plalntifTs  premises 
and  tbe  depressions  of  the  soil  and  tbe  effects 
of  such  disturbances,  what,  in  your  Judgment, 
is  the  amount  of  damages  he  has  actually 
sustained?" 

Counsel  objected  to  tbe  testimony  sought 
to  be  Introduced  by  tbe  question  for  the  re.-i 
sons:  First,  that  It  fs  speculative;  second, 
that  it  is  Incompetent;  third,  that  the  meas- 
ure of  damages  Is  tbe  actual  and  real  injury 
done  to  the  property ;  fourth,  that  the  witoess 
admits  that  be  has  no  aufilcient  knowledge  of 
this  property  from  which  he  would  l>e  war- 
ranted In  testifying  or  making  a  comparison. 

The  Court:  "Objection  overruled,  exception 
noted,  and  bill  sealed  for  tbe  defendant  com- 
pany." 

Flalntiff  was  further  questioned  as  follows: 
"Q.  State  In  detail  tbe  actual  losses  you  have 
sustained  to  your  land  through  the  mining 
operations  of  tbe  defendant  company  as  car- 
ried on  under  tbe  surface.  A.  Well,  by 
breaking  the  surface  and  having  ail  these 
dips  and  kettles,  $20,000  would  be  tbe  dam- 
age what  was  done  to  tbe  surface  and  to 
tbe  water.  Just  of  late  we  bad  lots  of  those 
depressions.  I  can't  keep  no  cows;  after  tbe 
loss  of  tbe  water  I  lost  every  week  three 
pounds  of  butter  each  week." 

On  motion  tbe  court  refused  to  strike  out 
tbe  answer.    Exception. 

"Q.  To  what  extent  bad  you  followed  the 
business  of  raising  cattle  and  grazing?" 

Objected  to  for  tbe  reason  that  It  is  in- 
competent and  speculative  In  its  character, 
the  measure  of  damages  In  this  case  being 
tbe  Injury  sustained  and  tbe  cost  of  replacing 
or  repairing  that   injury. 

The  Court:  "The  objection  is  oyerruled,  an 
exception  noted,  and  bill  sealed  for  tbe  de- 
fendant company." 

"A.  Ob,  we  raised  quite  a  lot  of  young  cat- 
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tie  and  cows,  and  we  had  water  enougli 
there  to  water  20  head  of  horses.  I  used  to 
have  20  head  of  horses  every  winter  on  that 
farm,  and  25  head  of  horned  cattle,  and  now 
I  have  5  bead  of  horses,  and  haven't  water 
to  water  5  head  of  horses  without  hauling 
it,  and  have  7  bead  of  cows.  I  had  to  put 
away  all  that  stock,  and  can't  raise  any 
young  cattle  on  account  of  that  We  had 
some  young  cattle  last  summer,  and  could 
not  sell  them  to  the  butcher.  I  fed  them 
the  milk  off  the  other  cows  Just  to  keep  them 
three  head  in  the  stable.  I  fed  them  the 
milk  off  the  cows  Just  on  account  of  hauling 
water  until  I  got  them  ready  to  sell  to  the 
butcher  and  got  them  away.  Q.  How  has 
your  land  been  affected.  If  any  at  all,  in 
respect  to  its  ability  to  raise  and  sustain 
cattle  by  reason  of  the  injuries  occasioned  by 
the  mining  and  removal  of  the  coal?" 

Objected  to  as  being  incompetent,  as  being 
speculative  in  Its  character,  and,  in  addi- 
tion thereto  the  prospective  profits  of  which 
he  might  be  deprived  would  not  be  a  matter 
competent  to  be  proven. 

The  Court:  "The  objection  is  overruled, 
an  exception  noted,  and  bill  sealed  for  the  de- 
fendant company." 

"A.  By  the  mining  of  the  coal  and  the  i 
breaking  of  the  surface,  they  took  that  water  { 
that  supplied  my  stock,  and  my  cellar  was 
like  an  Icehouse.  I  never  needed  Ice  and  i 
had  the  water;  we  had  water  there  as  good 
as  Ice-cool,  and  we  could  make  butter;  and 
we  had  to  put  away  with  the  stock;  we 
pretty  nearly  sold  all  the  stock  on  account 
of  that" 

Plaintiff  presented  the  following  points: 
"(2)  That,  under  the  deed  of  conveyance  as 
made  and  executed  by  Abram  C.  Weaver  and 
wife  to  Robert  H.  Sayre,  which  deed  severed 
the  coal  strata  from  the  surface  land,  and 
under  which  defendant  claims  the  right  to 
mine  and  remove  the  coal.  It  was,  and  Is, 
the  absolute  duty  of  the  defendant  in  min- 
ing and  removing  said  coal,  to  do  so  in  such 
manner  as  not  to  interfere  with  or  Injure 
the  surface  land  and  the  estate  of  the  plain- 
tiff. Answer:  We  have  so  Intructed  you 
and  we  affirm  the  point" 

Defendant  presented  these  points:  "(4)  It 
appearing  from  the  deed  of  conveyance  from 
Abram  C.  Weaver,  the  plaintiff,  and  Mary 
Ann,  his  wife,  dated  March  29,  1893,  and  re- 
corded in  Cambria  county  in  Deed  Book,  vol. 
89,  p.  109,  etc.,  he  sold  and  conveyed  all  the 
merchantable  coal  underlying  the  premises 
described  In  the  plaintiffs  statement  of 
claim.  Inter  alia,  to  Robert  H.  Sayre,  bis 
heirs  and  assigns,  'excepting  and  reserving 
fire  acres  of  the  "D"  bed  of  coal  underlying 
the  buildings  and  springs,'  and  it  further 
appearing  in  said  deed  of  conveyance  that 
the  grantors  conferred  upon  the  grantee 
therein  named,  his  heirs  and  assigns,  the 
right  to  mine  and  carry  away  all  of  said 
coal,'  the  defendant  company,  which  Is  now 
and  has  been  operating  or  mining  and  remov- 


ing said  coal,  have  the  right  to  mine  and 
carry  away  all  of  said  coal  without  being  re- 
quired to  leave  in  the  mine  any  cool  or  otba 
artificial  pillars  to  support  the  superincum- 
bent estate,  and  that  under  the  clause  mea- 
tloned  granting  the  right  to  mine  and  carry 
away  all  of  said  coal,  the  defendant  company 
would  not  be  liable  in  damages  by  reason  of 
the  subsidence  of  said  premises  or  any  part 
thereof,  loss  of  water  In  springs,  opening  of 
crevices  and  depressions  on  the  surface,  and, 
such  being  the  case,  the  verdict  should  be 
for  the  defendant  company.  Answer:  Re- 
fused. (9>  E^ven  If,  under  the  instmctlonit 
of  the  court,  the  Jury  l)eHeve  that  the  plain- 
tiff would  be  entitled  to  recover  damages  for 
Injuries  sustained,  yet  as  the  plaintiff  has 
failed  to  produce  evIdMice  which  would  en- 
able the  Jury  to  properly  assess  such  dam- 
ages, therefore,  the  plaintiff  has  failed  to 
make  out  his  case  and  the  verdict  must  be 
for  the  defendant  Answer:  Refused.  (8) 
That  under  all  the  evidence  in  this  case, 
there  can  be  no  recovery  for  loss  of  water. 
Answer:  The  eighth  point  Is  denied;  It  Is 
practically  the  same  as  the  fourth.  (3) 
That,  under  all  the  evidence  in  this  case,  the 
verdict  should  be  for  the  defendant  An- 
swer: Refused." 

Argued  before  MITCHBLL,  C.  J.,  and 
FELL,  BROWN.  MB8TBEZAT,  POTTER. 
BLKIN,  AND  STEWART,  JJ. 

David  L.  Krebs  and  John  TB.  EVans.  for 
appellant  H.  S.  Endsley  and  Chas.  0.  Greer, 
for  appellee. 

ELKIN,  J.  This  Is  an  action  In  trespass 
for  failure  to  provide  surface  support  In  the 
mining  of  coal.  It  was  conceded  at  the 
trial  that  the  appellee  had  been  the  owner 
In  fee  of  the  premises  on  which  the  damages 
claimed  are  alleged  to  have  been  done.  He 
sold  and  conveyed  the  coal,  together  with 
mining  rights  and  privileges,  to  the  api)el- 
lant  company.  The  grant  is  for  "all  the 
merchantable  coal  In  and  underlying  all  that 
tract  of  land"  for  which  the  right  of  surface 
support  is  claimed  in  this  action,  "excepting 
and  reserving,  however,  from  and  out  of  this 
conveyance  five  (6)  acres  of  the  'D*  bed  of 
coal  underlying  the  buildings  and  spring." 
The  usual  mining  rights  are  granted  In  the 
deed,  among  which  are  the  following :  "With 
the  right  to  mine  and  carry  away  all  the  said 
coal  and  with  all  the  mining  rights  and 
privileges  necessary  or  convenient  to  such 
mining  and  removal  of  the  same."  The  fore- 
going are  the  only  covenants  of  the  deed  with 
which  we  have  to  do  In  defining  the  rights  of 
the  parties  to  this  controversy.  It  Is  Import- 
ant to  note  that  the  right  of  surface  sup- 
port was  not  expressly  waived,  and  tibe  only 
question  on  this  branch  of  the  case  Is  wbeth- 
er-there  was  anything  peculiar  In  the  grant 
either  of  the  coal,  or  of  the  mineral  rights, 
and  the  reservations  th««ln  contained,  to 
take  this  case  out  of  the  general  rule  unl- 
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formly  recognized  and  followed  by  our 
courts,  which  provides  that  the  underlying 
or  mineral  estate  owes  a  servitude  of  suf- 
ficient support  to  the  upper  or  superincum- 
bent strata.  This  rule  Is  settled  law  In  this 
state  and  has  never  been  departed  from. 
Jones  y.  Wagner,  66  Pa.  429.  6  Am.  Rep.  385; 
Homer  v.  Watson,  TO  Pa.  242,  21  Am.  Rep. 
55 ;  Coleman  v.  Chadwick.  80  Pa.  81,  21  Am. 
Rep.  93:  Carlln  v.  Chappel.  101  Pa.  348,  47 
Am.  Rep.  722;  Williams  v.  Hay.  120  Pa.  485, 
14  Atl.  3TO,  G  Am.  St  Rep.  719;  Yonghlogheny 
River  Coal  Co.  v.  Hopkins,  198  Pa.  343,  48 
Atl.  19;  Noonan  t.  Pardee,  200  Pa.  474,  BO 
Atl.  255,  UK  L.  R.  A.  410,  86  Am.  St  R^.  722; 
Toughlogheny  River  Coal  Co.  v.  Allegheny 
National  Bank,  211  Pa.  319,  60  Atl.  924.  69 
L.  R.  A.  837.  The  contention  ot  the  learned 
counsel  for  appellant  that  the  grant  of  "all 
the  merchantable  coal"  underlying  the  prem- 
ises, together  with  the  necessary  mining 
rights  to  mine  and  remove  the  same  by  nec- 
essary Implication  waives  the  right  of  sur- 
face support  under  all  that  part  of  the  tract 
except  such  as  was  expressly  reserved,  can- 
not prevail  in  the  light  of  the  above  authori- 
ties. It  Is  now  too  late  to  discuss  the  twllcy 
of  the  law  or  the  wisdom  of  the  rule.  The 
argument  Is  not  strengthened  by  the  sug- 
gestion that  inasmuch  as  the  grantor  bad 
conveyed  all  the  merchantable  coal,  reserv- 
ing only  five  acres  of  the  "D"  seam,  under- 
lying the  buildings  and  spring,  he  thereby  In- 
tended to  waive  surface  support  to  all  that 
part  of  the  tract  not  included  In  the  five- 
acre  reservation.  If  the  grantor  had  con- 
veyed all  the  coal  underlying  the  entire  tract 
without  any  reservation,  it  must  be  conceded 
that  the  owner  of  the  superincumbent  strata 
would  be  entitled  to  surface  support.  The 
fact  that  he  cut  down  the  grant  reserving 
five  acres  for  which  no  compensation  was 
paid  and  no  title  conveyed,  cannot  be  con- 
strued to  mean  that  appellee  la  In  worse  po- 
sition, in  so  far  as  his  right  to  surface  sup- 
port is  involved,  than  If  the  five  acres  had 
been  included  in  the  grant  and  compensation 
received  therefor.  It  is  clear  that  appellee 
did  not  by  express  grant,  nor  by  npoes5!nry 
Implication,  nor  by  any  covenant  contained 
in  the  deed  of  conveyance,  waive  the  right 
to  surface  support 

The  only  question  remaining  to  be  consid- 
ered Is  whether  there  was  any  reversible  er- 
ror In  the  rulings  of  the  court  below  as  to  the 
proper  measure  of  damages,  or  In  the  ad-  j 
mission  of  testimony  relating  theret'^.     The  ; 
rule  is  settled  that  the  measure  of  damages  ; 
for  permanent  and  Irremedial  injuries  to  land  ' 
cansed  by  failure  to  give  surface  support  is  ; 
the  actual  loss  in  the  depreclstlon  of  the  value  ■ 
thereof.    The  permanence  of  the  Injury  la  ! 
the  test  for  the  application  of  the  rule.   Noon- 
an V.  Pardee,  200  Pa.  474.  60  Atl.  HKi.  65 
U  R.  A.  410.  86  Am.  St  Rep.  722.     I'f  the 
Injury  is  reparable  the  copt  of  repairing  may 
be  recovered,  and.  if  the  cost  of  repairing  Is 
greater  than  the  diminution  in  the  market 


value,  the  latter  Is  the  true  measure  of  dam- 
ages. In  all  such  cases  Just  compensation  t»T 
the  loss  sustained  by  the  trespass  is  what  the 
injured  party  is  entitled  to  recover.  When 
the  Injury  is  permanent  the  measure  of  dam- 
ages is  the  difference  hi  market  value  before 
and  after  the  injury.  Vanderslice  v.  Phila- 
delphia, 103  Pa.  102;  Fuhner  v.  Williams, 
122  Pa.  191.  16  Atl.  726,  1  L.  R.  A.  603,  9 
Am.  St  Rep.  88;  Williams  v.  Fulmer,  151 
Pa.  405.  25  Atl.  103,  31  Am.  St  Rep.  767; 
Thompson  v.  Traction  Co.,  181  Pa.  131,  87 
Atl.  205.  In  the  case  at  bar  the  principal 
Injury  complained  of  was  the  destruction  of 
the  springs  of  water^  although  subsidence  In 
the  surface  and  disturbance  of  the  buildings 
entered  into  the  elements  of  damage  claimed. 
The  case  was  tried  before  the  opinion  In  Rabe 
V.  Shoenberger  Coal  Co.,  213  Pa.  252,  62  AtL 
854,  3  L.  R.  A.  (N.  S.)  782,  was  handed  down, 
so  that  neither  the  court  nor  the  counsel  had 
the  guidance  of  that  decision  In  the  trial  of 
the  cause.  We  held  in  that  case  that  it  was 
error  to  admit  testimony  showing  the  value 
of  the  springs  In  themselves,  as  a  separate,  in- 
dependent item,  not  connected  with  the  gener- 
al value  of  the  land.  It  was  said,  however, 
and  It  Is  the  rule  In  such  cases,  that  the  value 
of  the  springs  as  an '  element  in  estimating 
the  value  of  the  land,  or  the  destruction  of 
them.  In  determining  the  depreciation  In  the 
value  of  the  land  after  the  Injury  Is  a  proper 
matter  for  the  consideration  of  the  Jury. 
The  value  of  the  springs  can  only  be  consider- 
ed as  incidental  to  and  affecting  the  value 
of  the  land.  On  the  whole,  we  think  the  tes- 
timony produced  on  the  part  of  the  plalntlft 
came  fairly  within  this  rule.  It  was  directed 
to  the  point  of  showing  the  actual  loss  to 
the  owners  by  reason  of  injury  to  the  sur- 
face, loss  of  the  springs,  and  damage  to 
the  buildings.  In  this  respect  the  rule  lu 
Noonan  v.  Pardee,  200  Pa.  474,  60  Atl.  255, 
55  L.  R.  A.  410,  86  Am.  St  Rep.  7^  was 
followed.  It  may  be  conceded  that  some  of 
the  testimony  relating  to  the  springs  is  open 
to  the  objection  that  the  value  was  fixed  as 
a  separate  item,  but  this  was  brought  out  on 
cross-examination  and  was  insisted  upon 
throughout  the  trial  by  the  learned  counsel 
for  appellant,  as  the  proper  measure  of  dam- 
ages, and,  since  It  has  not  been  assigned  for 
error,  it  Is  too  late  to  raise  the  question  here. 
The  first  11  assignments  of  error  relate 
to  the  competency  of  the  testimony  of  certain 
witnesses  In  fixing  the  depreciation  In  the 
value  of  the  land  In  what  is  termed  a  "lump 
sum."  In  order  to  establish  the  competency 
of  the  witnesses  to  express  an  opinion  as  to 
the  depreciation  In  the  value  of  the  land  on 
account  of  the  injuries  complained  of,  they 
were  asked  as  to  their  familiarity  with  the 
fertility  of  the  soil,  the  uses  for  which  It  was 
adapted  and  other  preliminary  questions  of  a 
like  character.  In  this  manner  It  was  devel- 
oped that  the  farm  had  been  well  watered 
with  good  springs,  and  that  It  was  especially 
adapted  and  used  fo;  dairy  and  grazing  pur- 
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poses.  It  Is  objected  that  testlinony  of  this 
kind  Is  speculatlye  in  character,  and  should 
not  have  been  admitted  In  ascertaining  the 
▼alae  of  their  property.  It  must  not  be  over- 
loolced,  however,  that  the  witnesses  did  not 
undertake  to  speculate  on  the  loss  to  the 
owner  of  the  property  by  reason  of  the  in- 
ability to  continue  the  uses  to  which  the  prop- 
erty had  been  put  prior  to  the  injury.  All 
of  these  questions  were  asked  as  preliminary 
In  order  to  show  the  competency  of  the  wit- 
nesses to  testify  as  to  the  amount  of  damage 
sustained.  In  this  we  see  no  reversible  error. 
The  fifteenth  assignment  of  error  broadly 
raises  the  question  of  the  right  of  the  ap- 
pellee to  recover  any  damages  for  the  loss 
of  the  springs  of  water  under  the  facts  of 
this  case.  In  support  of  this  contention  the 
rule  of  law  is  invoked  that  injury  to,  or  de- 
struction of,  surface  water  or  springs,  by 
reason  of  the  mining  of  coal  or  other  min- 
erals, either  from  adjoining  lands  or  from 
undemeath  the  surface  of  the  particular  land, 
when  the  mining  is  done  In  a  competent  and 
workmanlike  manner,  is  damnum  absque 
Injuria.  It  Is  true  the  law  makes  no  pro- 
vision for  compensation  to  the  owner  of  the 
surface  for  damages  in  such  cases,  unless  it 
Is  clearly  shown  on  the  part  of  him  who  seeks 
to  recover  that  the  Injury  was  done  in  a 
manner  indicating  malice  or  negligence  on 
the  part  of  the  operator.  This  rule  cannot 
be  questioned  in  the  ordinary  grant  of  coal 
where  surface  support  Is  waived,  nor,  as  we 
understand  It,  is  it  denied  in  this  case.  It 
means  that  the  operator  has  a  right  to  mine 
and  remove  the  coal  in  a  proper  manner, 
according  to  the  approved  methods  of  min- 
ing without  liability  for  such  injuries  aa 
may  incidentally  result  to  the  superincumbent 
strata.  This  rule,  however,  must  be  read 
and  understood  in  the  light  of  the  facts  in 
any  particular  case.  In  the  case  at  bar,  if 
there  had  been  no  subsidence  of  the  surface, 
no  disturbance  of  the  superincumbent  strata 
by  reason  of  the  mining  and  removal  of  all 
the  coal  underlying  the  same,  or,  if  It  ap- 
peared as  a  fact  that  the  springs  were  not 
destroyed  by  reason  of  the  failure  to  pro- 
vide surface  support,  there  could  be  no  re- 
covery. This  is  the  pinch  of  the  case.  The 
learned  counsel  for  appellant  contends  that 
the  uncontradicted  testimony  of  the  expert 
witnesses  showed  that  the  mining  of  the 
coal,  when  sufficient  surface  support  Is  pro- 
vided, would  cause  the  springs  to  disappear, 
and  argues  that  the  springs  were  not  de- 
stroyed by  reason  of  the  subsidence  of  the 
surface,  or  breaks  in  the  intervening  strata, 
but  was  the  natural  result  of  the  mining 
operation.  If  this  were  true  in  fact,  or  If 
these  facts  were  not  controverted,  it  would 
be  an  end  of  the  case.  It  would  then  be 
clear  that  the  failure  to  provide  surface  sup- 
port did  not  cause  the  injury  to  the  springs, 
but  this  was  a  controverted  question  of  fact 
at  the  trial,  and  many  witnesses  were  ex- 
amined in   reference  tP   it,   there  being  a 


diversity  of  opinion  among  them  on  the  ques- 
tion. It  was  submitted  to  the  jury  in  a  well- 
considered  and  careful  charge  by  the  learned 
trial  judge,  in  which  the  law  as  applied  to  tbe 
facts  of  the  case  was  correctly  stated.  Under 
the  testimony  It  was  a  question  for  tbe  jury 
to  determine  whether  the  destruction  of  the 
springs  had  been  occasioned  by  mining  and 
removing  the  coal  which  the  appellant  had 
the  right  to  remove  in  the  usual  course  of 
Its  mining  operations,  or  whether  it  resulted 
from  the  removal  of  the  pillars  which  pro- 
vided surface  support,  thus  causing  a  sub- 
sidence thereof  and  breaks  in  the  strata 
which  destroyed  the  springs.  The  learned 
court  carefully  explained  the  law  to  the  Jury 
on  this  question,  and  we  fail  to  discover  any 
error  in  the  Instructions.  What  we  have 
already  said  Is  a  sufficient  answer  to  the 
last  assignment  of  error  which  raises  the 
question  as  to  the  inadequacy  of  tbe  charge. 
This  assignment  is  not  sustained. 

AssIfiTiments  of  error  overruled,  and  Judg- 
ment affirmed. 


LIGONIER  VALTiET  R.  CO.  v.  LATROBB 

BOROUGH. 

(Supreme  (3ourt  of  Penneylvania.    Jan.  7, 1907.) 

1.  RAIUtOADS— Gbaue  Crossinos. 

Act  June  7,  1901  (P.  L.  531).  pmhibitinc 
grade  crosslnga  except  when  allowed  b;  the 
court,  does  not  apply  to  streets  in  a  borough 
established  by  ordinance  three  years  before  the 
date  of  the  act. 

2.  MUNIOIPAl    OOBPORATIOirs— Oboinahces^ 
Reason  ABLEN  ess. 

Where  the  Legislature  confers  on  a  dty 
power  to  pass  ordinances  of  a  certain  charac- 
ter, an  ordinance  passed  pursuant  thereto  it 
not  invalid  because  it  would  have  been  unrea- 
sonable if  passed  under  the  general  power  con- 
ferred on  municipal  corporations. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  36,  Municipal  O>rporations,  {  217.] 

Appeal  from  Court  of  Common  Pleas, 
Westmoreland  County. 

Bill  by  the  Llgonler  Valley  Railroad  Com- 
pany against  Latrobe  borough.  From  a  de- 
cree dismissing  the  bill,  plaintiff  appeals. 
Affirmed. 

From  the  record  it  appeared  that  on  Sep- 
tember 13,  1898,  ordinances  of  the  borough  of 
Latrobe  were  approved  by  which  Weldon 
street  and  Spring  street  were  opened  of  the 
full  width  of  50  feet  across  the  Llgonler  Val- 
ley Railroad.  In  1900  the  Ligonier  Valley 
Railroad  Company  was  served  witb  notice  by 
the  borough,  to  provide  and  lay  proper  cross- 
ings at  the  Intersection  of  the  railroad  with 
Weldon  and  Spring  streets.  The  company 
failed  to  comply  with  the  notice  and  the 
borough  took  steps  to  put  down  the  crossing. 
This  bill  was  then  filed  for  an  injunction  to 
restrain  the  borough  from  constructing  grade 
crossings  at  the  points  In  question. 

The  court  made  the  following  findings  of 
fact  as  to  the  situation  at  the  crossing:  "(8) 
That  the  Weldon  and  Spring  street  crossings. 
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like  all  grade  crossings,  are  dangeroiu;  that, 
because  of  reasonable  proximity  to  otber 
crossings,  ttiere  is  no  great  necessity  for 
their  construction,  but,  if  opened,  it  will  be 
a  matter  of  convenience  to  citizens  of  the 
tMrough  now  living  on  both  sides  of  the  rail- 
road; that  the  actual  opening  of  the  cross- 
ings to  public  travel  will  seriously  Inconven- 
ience the  plaintiff  company,  but  will  not 
worlc  irreparable  injury.  The  scale  tracks 
and  switches  were  constructed  after  the  adop- 
tion of  the  ordinances,  and  after  notice  to 
the  plaintiff  company  of  the  opening  of  said 
streets." 

The  court  entered  a  decree  dismissing  the 
bin. 

Argued  before  MITCHELLy  G  J^  and 
TELL,  BROWN,  MESTRBZAT,  POTTEE, 
ELKIN,  and  STEWART,  JJ. 

Edward  E.  Bobbins  and  Jotin  E.  Knnkle, 
for  appellant  O.  E.  Heller,  F.  B.  Hargrave, 
and  J.  S.  lilgbtcap,  for  appellee. 

STEWART.  J.  It  Is  futile  to  contend  that 
the  act  of  .Tune  7.  1901  (P.  L.  531)  prohibiting 
grade  crossings,  except  they  are  allowed  by 
the  court,  applies  here.  The  streets  of  which 
the  grade  crossing  complained  of  are  a  part 
were  established  by  ordinance  and  regularly 
laid  out  at  least  three  years  before  the  act 
went  into  effect.  There  is  no  dispute  about 
this.  The  mere  fact  that  up  to  this  time  the 
actual  crossings  are  not  what  they  ought  to 
be  to  meet  public  requirements  as  to  conven- 
ience Is  nothing  to  the  point.  They  are  none 
the  less  established  crossings.  It  would  hard- 
ly be  contended  that  the  highway  had  not 
been  constructed,  because  something  remain- 
ed to  be  done  to  make  it  all  that  the  public 
bad  a  right  to  expect  With  no  more  reason 
can  it  be  urged  that  the  crossings  have  not 
been  constructed  becatise  as  yet  there  have 
been  no  planks  placed  alongside  the  rails 
to  make  travel  over  them  easy.  The  public 
bad  the  right  to  travel  on  these  streets  In 
whatever  condition  they  were  in,  and  this 
right  extended  to  the  railroad  crossing  as 
well  as  any  other  part 

The  other  contention  of  appellant  has  no 
better  support  We  agree  in  all  that  is  said 
88  to  grade  crossings  being  a  menace  to 
public  safety.  We  have  again  and  again  rep- 
robated them,  and  have  no  disposition  to 
qualify  anything  we  have  said  on  tliis  general 
subject  But  our  disfavor  affords  no  warrant 
for  supposing  that  when  grade  crossings  have 
been  legally  established,  public  rights  with 
respect  to  them  are  to  be  disregarded.  In 
ordering  and  laying  out  these  streets  across 
appellant's  railroad,  the  borough  authorities 
were  running  counter  to  no  established  pol- 
icy. The  act  of  June  7,  1901,  had  not  then 
been  passed.  The  general  borough  act  of 
April  8,  1851  (P.  L.  320),  was  the  authority 
imder  which  the  streets  were  laid  out  In 
so  many  words  that  act  empowers  boroughs 
to  survey,  lay  out   enact  and  ordain  such 


roads,  lanes,  and  alleys  as  they  may  deem 
necessary.  That  the  ordinance  is  unreason- 
able. In  view  of  the  danger  attending  the 
use  of  the  crossing,  and  the  adequacy  of  the 
crossings  then  existing  for  the  public  need, 
is  a  view  that  might  have  been  urged  when 
the  adoption  of  the  ordinance  was  being 
considered  by  the  borough  authoritlea  Their 
decision,  however,  with  respect  to  It  in  any 
event  would  have  determined  the  question 
finally.  It  is  settled  law  that  where  the  Leg- 
islature in  terms  confers  upon  a  municipal 
corporation  the  power  to  pass  ordlnaces  of  a 
specific  and  defined  character,  an  ordinance 
passed  pursuant  thereto  cannot  be  impeached 
as  invalid  because  it  would  have  been  re- 
garded as  unreasonable  If  passed  under  the 
incidental  power  of  the  corporation,  or  under 
a  grant  of  power  general  in  Its  nature.  In 
other  words,  what  the  Legislature  distinctly 
says  may  be  done  cannot  be  set  aside  by  the 
courts  because  they  deem  it  to  be  unreason- 
able or  against  sound  policy.  Dillon's  Mu- 
nicipal Corporations,  |  828. 

The  establishment  of  the  streets  with  the 
crossing  complained  of,  was  the  exercise  of  a 
discretion  conferred  upon  the  borough  au- 
thorities. The  ultimate  and  sole  responsibil- 
ity for  their  action  must  be  with  them. 

The  assignments  are  overruled.  The  de- 
cree is  affirmed  at  costs  pf  appellant 


FEARL   V.    CITY   OF   JOHNSTOWN. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 

1.  Qttietiko   TiTLa— ^iai.. 

Where  title  to  land  and  the  fact  of  poa- 
session  are  in  dispute,  the  remedy  is  a  rule  for 
an  issue  to  be  framed  by  the  court,  under  Act 
June  10,  1893  (P.  L.  415),  but  where  the  pos- 
session is  clear  and  the  title  only  is  in  dispute, 
the  remedy  is  to  rule  the  person  out  of  posses- 
sion to  briuK  ejectment,  under  Act  March  8, 
18S9  (P.  L.  10). 

[EM.  Note.— For  cases  In  point  see  Cent  Diic 
vol.  41,  Quieting  TiUe,  H  59,  60.] 

2.  Samk. 

Where  a  private  individual  claimed  certain 
land  as  his  own  and  built  thereon  a  stone  wall 
against  objection  by  city  and  the  city  claimed 
the  land  as  a  part  of  a  public  streei,  the  remedy 
for  the  individual  Is  by  rule  on  the  city  under 
Act  June  10,  1893  (P.  L.  415),  for  issue  to  be 
framed  by  the  court  and  not  by  rale  to  bring 
ejectment 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41.  Quieting  Titie,  §{  69,  60.] 

Appeal  from  Court  of  Common  Pleas,  Cam- 
bria County. 

Action  by  Thomas  J.  Fearl  against  the  city 
of  Johnstown.  From  an  order  making  ab- 
solute a  rule  to  bring  ejectment  defendant 
appeals.    Reversed. 

Rule  to  bring  ejectment  to  determine  title 
to  a  strip  of  land,  claimed  by  the  city  of 
Johnstown  as  a  portion  of  a  public  street, 
and  by  the  plaintiff  as  his  own  individual 
property. 

The  court  after  describing  the  land  and 
stating  plaintlfTs  claim  of  title,  found  the 
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facts  as  follows:  The  petitioner,  after  ob- 
taining the  deed  from  Samuel  L.  Gorgas,  exec- 
utor of  the  will  of  Joseph  Kern,  entered  Into 
possession  of  the  said  piece  of  ground  and 
exercised  possession  over  the  same  until  some 
time  In  the  month  of  July,  1905,  at  which 
time  he  learned  of  the  claim  thereto  by  the 
respondent;  that  the  possession  consisted  In 
the  putting  up  of  a  notice  or  notices  on  said 
property  warning  persons  not  to  take  sand 
therefrom;  that  In  the  month  of  July,  1905, 
the  petitioner  commenced  the  digging  of  a 
trench  upon  the  said  property  for  the  purpose 
of  constructing  thereon  a  stone  wall,  when 
the  employes  of  the  respondent  undertook  to 
fill  in  the  ditch  with  earth  and  thereupon  the 
petitioner  presented  a  bill  on  the  equity  side 
of  said  court,  alleging  his  ownership  and  pos- 
Beeslon  and  the  said  Interference,  and  praying 
the  court  for  a  preliminary  Injunction  to  re- 
Btrain  the  respondent  and  its  employes  from 
further  Interference,  and  thereupon  an  In- 
junction was  granted  as  prayed  for,  and  the 
said  petitioner  proceeded  w^th  the  construc- 
tion of  the  wall,  or  foimdatlon,  upon  said 
property  until  bis  operations  were  stopped  by 
an  injunction  Issued  upon  the  presentation  of 
a  cross-bill  by  the  said  city  against  the  said 
petitioner.  The  said  wall  still  remains  on 
the  said  premises,  and  is,  in  our  opinion,  a 
sufficient  Index  of  actual  possession  in  the 
said  petitioner  at  the  time  of  the  presenta- 
tion of  the  said  petition. 

The  court  made  absolute  rale  to  bring  eject- 
ment 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER. 
ELKIN,  and  STEWART,  JJ. 

Charles  C.  Oreer,  City  Sol.  for  appellant 
James  B.  O'Connor  for  appellee. 

MITCHELL,  O.  J.  The  single  question 
now  before  us  Is  whether  the  plaintifTs  rem- 
edy Is  under  Act  March  8,  1889  (P.  L.  10),  or 
Act  June  10,  1883  (P.  L.  415).  The  purpose 
of  both  acts  is  the  same,  but  the  methods  of 
procedure  are  different  Neitber  act  provides 
expressly  for  the  settlement  of  the  prelimi- 
nary question  of  possession  In  fact,  whereas 
in  this  case  it  Is  claimed  by  both  par- 
ties. The  language  of  the  act  of  1889  (as 
amended  by  Act  April  16,  1903  [L.  P.  212] 
Is:  "Whenever  any  person  not  being  in 
possession  thereof  shall  claim  or  have  an 
apparent  interest  in  or  title  to  real  estate, 
it  shall  be  lawful  for  any  person  in  possession 
thereof  claiming  title  to  the  same,  to  make 
application  to  the  court"  etc.  On  the  appear- 
ance of  these  facts,  the  possession  by  plaintiff 
and  the  claim  of  title  by  the  other  party, 
without  more,  the  rule  is  to  be  granted  to 
bring  ejectment  or  show  cause  why  It  should 
not  be  done.  The  statute  does  not  appear  to 
contemplate  any  dispute  as  to  present  posses- 
sion, and  has  certainly  made  no  express  pro- 
vision for  it  It  would  not  be  straining  the 
act  very  far  to  bold.  If  necessary,  that  as 


the  fact  of  possession  Is  a  required  prelimi- 
nary to  the  exercise  of  the  power  granted, 
the  court  ex  necessitate  must  decide  it  or  the 
grant  would  be  nugatory.  But  there  is  no 
necessity  to  resort  to  that  construction,  how- 
ever allowable. 

The  act  of  1893,  thongh,  as  already  said, 
making  no  express  provision  for  decision 
of  this  preliminary  question,  does  furnish  a 
procedure  easily  adapted  to  that  purpose 
and  more  In  accordance  with  the  general 
principle  that  questions  of  fact  shall  be  set- 
tled by  a  Jury.  The  language  of  section  2 
Is:  "When  any  person  *  *  •  shall  be  In 
possession  of  any  lands  •  •  •  claiming 
to  hold  or  own  possession  of  the  same  by  any 
right  or  title  whatsoever,  which  right  or  title 
or  right  of  possession  shall  be  disputed  or 
denied  by  any  person,"  etc.,  the  person  in  pos- 
session may  apply  by  bill  or  petition  to  the 
court  which  shall  grant  a  rule  "to  show  cause 
why  an  issue  shall  not  be  framed  between 
the  parties  to  settle  and  determine  their  re- 
spective rights  and  title  In  and  to  said  land." 
The  act  of  1889,  It  will  be  observed,  assumes 
that  one  party  Is  in  possession  and  the  other 
out,  and  on  those  facts  appearing  directs  a 
rule  to  bring  ejectment  The  act  of  1893, 
though  It  provides  for  disputed  "right  or 
title  or  right  of  possession,"  not  explicitly 
for  disputed  fact  of  possession,  prescribes  for 
remedy  a  rule  for  an  issue  to  be  framed  by 
the  court  The  control  of  the  court,  as  said  In 
Ullom  v.  Hughes,  204,  Pa..  305,  64  Atl.  23, 
"over  both  the  form  and  the  substance  of  the 
Issue  Is  ample,  and  should  be  exercised  to  fit 
the  requirements  of  the  real  controversy  be- 
tween the  parties."  After  hearing  the  parties 
and  their  evidence  on  the  return  to  the  rule, 
the  court  may  mould  the  Issue  with  due  re- 
gard to  the  preliminary  question  which  par- 
tj  is  out  Of  actual  possession  and  should, 
therefore,  have  the  burden  of  proof.  In 
clear  cases  the  act  of  1889  affords  the  simp- 
ler and  more  direct  remedy,  and  should  have 
the  ^preference.  And  It  should  not  be  de- 
feated by  a  mere  denial  In  the  pleadings  that 
plaintiff  Is  In  possession  or  that  defendant  Is 
out,  for  that  would  make  It  too  easy  for  an 
un^villlng  defendant  to  render  the  act  ineffec- 
tive. But  where  there  Is  a  substantial  con- 
test as  to  the  fact  of  present  possession,  or 
the  evidence  leaves  this  fact  in  doubt  the 
act  of  1893  provides  the  more  appropriate  and 
effective  procedure.  On  the  hearing  of  the 
rule  the  court  Is  to  frame  the  issue  accord- 
ing to  the  circumstances  to  reach  the  real 
controversy.  At  this  stage  of  the  case  the 
court  goes  no  further,  the  merits  of  the  re- 
spective claims  or  titles  of  the  parties  go  to 
trial  on  the  Issue.  The  distinction  and  the 
proper  practice  are  very  clearly  pointed  out 
by  our  Brother  MBSTREZAT  In  Titus  v, 
Bindley,  210  Pa.  121,  59  Atl.  694. 

In  the  case  now  In  band  the  learned  Judge 
properly  held  that  the  only  material  fact  be- 
fore him  was  that  of  possession,  and  he 
proceeded  to  find  that  fact  on  the  evidence 
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produced  at  the  hearing.  Bnt  we  cannot 
say  tbat  the  possession  was  not  in  anbstan- 
tial  dispute.  The  land  in  question  is  a  strip 
adjoining  a  public  street  and  claimed  by  the 
defendant  as  part  of  It  The  acts  of  poeses- 
aion  on  the  part  of  plaintiff  were  recent  and 
the  principal  one,  on  which  the  court  mainly 
relied,  the  building  of  a  stone  wall  on  the 
lot  was  Immediately  disputed  by  the  city, 
and  was  the  subject  of  actlTO  litigation  when 
this  proceeding  was  begun.  This  was  not 
the  kind  of  possession  intended  by  the  act  of 
1889.  The  plaintiff  is  entitled,  under  the 
finding  of  the  court  below,  to  the  prima  fade 
advantage  of  being  regarded  as  in  possession, 
but  the  dty  ought  not  to  be  barred  from  dis- 
puting tbat  fact,  as  It  would  be  by  the  tech- 
nical admission  involred  in  bringing  even  a 
compulsory  action  of  ejectment  By  an  Is- 
sue under  the  act  of  1893,  the  rights  of  both 
parties  in  that  regard  can  be  effectually  pre- 
served. 

The  other  questions  argued  by  appellant 
relating  to  the  merits  of  the  respective  titles 
are  not  yet  ripe  for  adjudication.  They  be- 
long to  the  trial  of  the  Issu^  hereafter. 

Tile  order  making  absolute  the  rule  to 
bring  ejectment  Is  reversed,  with  leave  to 
the  court  below  either  to  discharge  the  rule, 
or  to  permit  the  plaintiff  to  amend  his  peti- 
tion to  one  for  a  rule  for  an  issue  under  the 
act  of  1883. 


FARBBR  V.  BLUBAKER  COAL  00. 
(Supreme  Court  of  Pennsylvania.    Jan.  7.  1907.) 

1.  Vbrdob  Ann  Pttbchabeb  —  Rksoission  or 

Contract. 

Where,  after  a  contract  for  the  purchase  of 
land  was  entered  into,  it  is  discovered  that  the 
vendor  has  only  an  undivided  interest  therein, 
the  purchaser  may  elect  either  to  accept  such  in- 
terest as  can  be  conveyed,  or  may  rescind  the 
contract 

rE3d.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  it,  199-201.] 

Z  Cancctxation  of  Instruments  —  Condi- 
tion Precedent. 

An  owner  of  land  atrreed  to  convey  all  the 
coal  thereunder.  On  his  death  his  administra- 
tor!! proposed  that  such  vendor  had  only  a  five- 
xlxth  Interest  In  the  land,  and  tendered  the  deed 
for  that  amount  which  the  vendee  refused. 
Beld,  in  a  suit  to  cancel  the  contract,  thnt  the 
administrator,  on  subsequently  discoverini;  that 
the  decedent  owned  the  six-sevenths  Interest,  Is 
not  required  to  make  a  tender  of  the  larger  in- 
terest 

3.   T)KSCXNT     AND     DlSTBIBUnON   —  DUTT     OF 
HXIBfl. 

An  owner  of  land  ajrreed  to  convey  an  en- 
tire interest  In  the  coal  thereunder.  On  his 
death  it  was  found  that  he  had  only  an  undivid- 
ed interest  Held,  that  the  wldpw  and  heirs  of 
decedents  were  not  required  to  purchase  the 
outKtandine  interest  In  order  that  the  adminis- 
trator could  convey  a  fee-simple  title. 

Appeal  frcmi  Court  of  Oommon  Pleas,  Cam- 
bria County. 

Bill  by  WInfleld  L.  Fatber,  administrator 
of  Samuel  A.  Farber,  against  the  P.lubaker 
Coal  Company.  From  a  decree  dismissing 
the  appeal,  plaintiff  appeals.    Reversed. 


Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Harvey  Roland,  for  appellant  li.  D.  Kit- 
tell,  for  appellee. 

MESTREZAT,  J.  By  a  written  agreement 
dated  July  13,  US87,  Samuel  A.  Farber  sold 
and  agreed  to  convey  to  D.  H.  .Hastings  all 
the  coal  In  and  under  50  acres  of  land  In 
Susquehanna  township,  Cambria  county,  with 
certain  mining  rights  described  In  the  agree- 
ment Hastings  made  the  first  payment  on 
the  purchase  money,  and  In  the  following 
year  conveyed  his  Interest  In  the  coal  and 
mining  rights  to  the  Blubaker  Coal  Company, 
the  defendant  In  this  proceeding.  Farber 
died  on  October  16,  1895,  without  having 
made  any  provision  for  the  performance  of 
the  contract  On  April  21,  1903,  his  admin- 
istrator presented  his  petition  to  the  orphans' 
court  of  Cambria  county,  setting  forth  that 
the  deceased  died  seised  In  fee  of  the  un- 
divided flve-slxths  of  the  coal  and  mining 
rights  sold  by  said  agreement;  that  the 
petitioner  understood  that  the  Blubaker  Coal 
Company  was  willing  to  accept  a  deed  for  the 
undivided  interest  In  said  coal  owned  by 
Farber  and  pay  therefor  a  proporttonate  part 
of  the  purchase  money  fixed  by  the  agree- 
ment; that  the  petitioner  was  "willing  and 
deBlrous  that  the  said  contract  be  complied 
with  on  the  part  of  said  decedent,  as  to  all 
the  title  or  Interest  of  said  decedent  In  the 
said  coal  and  mining  rights  sold  thereby," 
and  prayed  that  the  court  decree  the  specific 
performance  of  the  contract  as  to  the  undi- 
vided five-sixths  of  the  coal  and  mining 
rights;  and  that  upon  payment  of  the  bal- 
ance of  the  purchase  money  due  on  said  undi- 
vided Interest,  the  petitioner  convey  the  same 
to  the  Blubaker  Coal  Company.  The  com- 
pany filed  an  answer  to  the  citation  awarded 
on  the  petition  In  which  It  admitted  the  ex- 
ecution of  the  agreement  the  payment  of 
part  of  the  purchase  money  by  Hastings, 
and  the  conveyance  by  him  of  his  interest  In 
the  coal  and  mining  rights  to  the  respondent, 
and  then  set  forth  as  follows:  "Your  peti- 
tioners (respondent)  deny  that  they  are  will- 
ing to  accept  a  deed  for  an  undivided  Interest 
in  the  said  coal,  mining  rights,  and  privileges, 
and  further  deny  that  they  have  ever  agreed 
to  accept  a  deed  other  than  that  required  by 
said  agreement,  to  wit  'A  deed  with  the 
usual  covenants  of  general  warranty,  clear 
of  all  Incumbrances'  for  all  said  mineral  and 
all  mining  rights  and  privileges,  subject  bow- 
ever,  to  said  recited  reservation.  Petitioners 
(respondent)  further  represent  that  they  are 
willing  and  desirous  that  the  specific  per- 
formance of  said  contract  be  decreed  by  the 
court  whenever  the  administrator  of  said  es- 
tate is  prepared  to  execute  and  deliver  a  deed 
conveying  to  them,  their  successors  and  as- 
signs, all  said  coal  and  the  mining  rights 
and  privileges  covero-'.  by  said  agreement 
with  general  warranty,  and  clear  of  all  en- 
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cumbrances."  The  orphanB'  court  refused 
to  decree  tbe  specific  performance  of  tbe  con- 
tract, and  dismissed  the  petition.  The  bill 
In  the  present  suit  avers  that  the  answer 
of  the  respondent  company  In  the  orphans' 
court  proceeding  was,  in  effect,  an  election 
by  it  to  rescind,  and  that  it  did  thereby  re- 
scind the  contract  for  the  sale  of  the  coal 
and  mining  rights. 

On  August  11,  1004,  the  present  bill  was 
filed.  It  sets  forth  the  facta  hereinbefore 
recited  and  avers  that  the  estate  of  the  de- 
cedent is  insolvent  and  that  there  is  no  mon- 
ey with  which  to  pay  tbe  debts  and  funeral 
expenses,  and  the  amount  required  to  be  re- 
paid to  the  "Blubaker  Company  as  a  result 
of  tbe  aforesaid  rescission  of  said  contract" ; 
that,  owing  to  the  existence  of  the  aforesaid 
contract,  of  record  and  uncanceled,  the  ad- 
ministrator is  unable  to  secure  advantageous 
and  adequate  bids  for  said  coal  and  mining 
rights.  The  bill  prays  that  tbe  court  decree 
the  rescission  of  the  contract  and  the  can- 
cellation and  discharge  of  the  same  of  record 
and  that  the  administrator  sell  the  coal  and 
mining  rights  and  pay  first  out  of  the  pro- 
ceeds thereof  to  the  said  Blubaker  Coal  Com- 
pany the  sum  paid  by  It  on  said  contract  with 
interest  thereon.  The  defendant  company 
filed  an  answer  to  the  bill  in  which  it  denied 
the  right  of  the  plnintlffs  to  tbe  relief  pray- 
ed for.  The  answer  admitted  the  application 
of  the  administrator  tu  the  orphans'  court 
for  specific  performance  of  the  contract  and 
averred  "that  we  made  answer  thereto  de- 
clining to  agree  to  accept  a  dctnl  for  an  un- 
divided interest  in  the  coal,  mining  rights, 
and  privileges  sold  by  said  agreement,  but 
we  deny  that  we  thereby  elected  to  rescind, 
or  that  we  would  thereby  rescind  snl;l  con- 
trj;  i  or  agreement."  The  answer  further  sets 
forth  that  the  respondent  company  is  willing 
to  pay  to  the  administrator  the  balance  of 
tbe  purchase  money,  provided  a  decree  cnn 
be  obtained  from  the  court  directing  the  ad- 
ministrator to  conv^  to  it  the  coal,  mining 
rights,  and  privileges  described  in  the  agree- 
ment; that  the  administrator  bns'uo  standing 
to  enforce  the  contract  or  to  sell  the  coal  with 
the  mining  rights  and  privileges  therein  de- 
scribed; that  Farber  died  seised  of  an  undi- 
vided six-sevenths  interest  In  the  coal;  that 
said  interest  has  become  vested  in  the  widow 
under  her  claim  of  ezeraptlon,  and  other  mat- 
ters which  we  do  not  regard  as  Important  or 
controlling  in  the  disposition  of  the  case. 

The  learned  trial  judge  refused  the  relief 
prayed  for  in  tbe  bill.  He  held  that,  when 
tbe  administrator  applied  to  the  orphans' 
court  of  Cambria  county  for  the  specific  per- 
formance of  the  contract  as  to  the  undlvldcl 
Interest  of  the  deceased  in  the  coal,  he  was 
not  in  a  position  to  convey  such  interest  to 
the  Blubaker  Company;  that  it  had  filed  an 
answer  denying  that  it  had  agreed  to  accept 
anything  less  than  the  contract  called  for; 
and  that  the  answer  filed  by  the  defendant 
company  to  tbe  application  of  the  adminis- 


trator for  specific  performance  of  the  con- 
tract did  not  amount  to  a  rescission  of  the 
contract  between  Hastings  and  Farber.  Tbe 
learned  judge  concluded  his  opinion  refusing 
relief  as  follows:  "We,  therefore,  conclude 
that  the  facta  do  not  warrant  the  court  In  de- 
claring that  the  defendant  company  hag  for- 
feited its  rights  by  rescission  of  contract,  and 
no  sufficient  tender  has  been  made  on  part  of 
the  plaintiff  which  would  put  the  defendant 
in  the  position  of  either  rescinding  the  con- 
tract or  of  compl3ing  with  the  same  by  pay- 
ment of  the  remainder  of  the  purchase  mon- 
ey, and  we  are,  therefore,  constrained  to  re- 
fuse tbe  prayer  of  the  complainant" 

It  will  be  observed  that  the  single  question 
for  determination  on  this  appeal  Is  whether 
the  answer  of  the  defendant  company  to  the 
administrator's  application  for  specific  i)er- 
formance  of  the  contract  in  1903  was  an  elec- 
tion by  the  defendant  company  to  rescind  the 
contract.  If  it  was,  the  learned  court  below 
erred  in  not  granting  tbe  plaintiffs  the  relief 
they  asked  for  in  this  bill.  It  is  settled  law 
that,  when  a  vendor  sells  real  estate  and 
thereafter  it  is  discovered  that  he  has  but  an 
undivided  interest  therein,  the  purchaser,  if 
he  desire,  may  elect  to  accept  such  Interest 
as  the  vendor  can  convey,  or  he  may  de- 
cline to  accept  and  may  rescind  the  contract 
Erwin  V.  Myers,  46  Pa.  06;  Napier  v.  Dar- 
lington, 70  Pa.  64;  Bark's  Appeal,  75  Pa. 
141, 15  Am.  Rep.  587.  And  it  is  equally  well 
settled  that  when  the  purchaser  makes  his 
election  it  la  farrevocable.  and  thereafter  he 
cannot  change  it  Baney  v.  Kiilmer,  1  Pa. 
80,  44  Am.  Dec.  109;  Pence  v.  Lpugdon.  99 
U.  8.  578,  25  L.  Ed.  420;  dough  ▼.  London, 
etc.,  Ry.  Co.,  L.  R.,  7  Ex.  26. 

We  think  the  answer  of  the  defendant  com- 
pany to  the  application  of  Farber's  adminis- 
trator for  specific  performance  of  the  con- 
tract made  in  the  orphans'  court  of  Cambria 
county  in  1003,  was,  in  effect  an  election  to 
rescind  the  agreement  for  the  purchase  of 
the  coaL  Such  Is  clearly  the  effect  of  the 
an:  .ver  when  construed  In  connection  with 
the  averments  of  the  admlnlsfraCor's  petition. 
The  petition,  as  we  have  seen,  while  reciting 
that  the  deceased  was  seised  of  an  undivided 
five-sixths  Interest  in  the  coal,  averred  a 
willingness  and  readiness  to  perform  the  con- 
tract as  to  all  the  Interest  which  the  deceased 
had  in  the  coal.  There  is  nothing  in  the  case 
to  show  that  the  administrator  knew  or  l>e- 
Ileved  that  his  decedent  had  any  greater  in- 
terest In  the  coal  than  was  named  in  the  pe- 
tition. There  is  no  evidence  of  fraud  or  bad 
faith  on  the  part  of  Farber  in  making  tbe 
agreement  or  of  his  personal  representative 
in  attempting  to  carry  it  out.  The  adminis- 
trator was  performing  his  official  dnty  when 
he  asked  the  orphans'  court  to  decree  the 
specific  execution  of  the  contract  The  de- 
fendant company  exercised  its  nnquebtloned 
right  to  decline  to  accept  a  part  of  the  coal 
which  Farber  bad  agreed  to  convey  to  Hast- 
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ings.  As  wlU  be  observed  from  Its  answer, 
the  company  denied  that  it  was  "willing  to 
accept  a  deed  for  an  tmdlvlded  interest  In 
the  said  coal,  mining  rights,  and  privileges." 
and  averred  that  It  was  willing  that  specific 
performance  of  the  contract  be  decreed  when 
the  administrator  was  prepared  to  execute 
and  deliver  a  deed  conveying  "all  said  coal 
and  mining  rights  and  privileges  covered  by 
said  agreement  with  general  warranty,  and 
clear  of  all  incnmbrances."  This  was  a  re- 
fusal to  accept  any  undivided  Interest,  and 
an  insistence  upon  a  conveyance  of  the  coal 
iL  fee.  This  demand,  as  the  record  disclo»- 
es,  the  administrator  was  not  In  a  position  to 
comply  with,  as  his  decedent  did  not  own 
the  fee-simple  title  to  the  coal.  The  defend- 
ant company's  action  in  declining  to  accept 
snch  Interest  in  the  coal  as  the  deceased 
owned,  must,  therefore,  be  regarded  as  an 
election  by  It  to  rescind  the  contract.  To  in- 
terpret the  answer  of  the  company  otherwise 
would  permit  it  to  decline  accepting  the  ven- 
dor's interest  in  the  coal,  and  at  the  same 
time  prevent  the  administrator  from  selling 
the  interest  and  applying  the  proceeds  to 
the  payment  of  decedent's  debts.  In  other 
words,  the  company  would  not  accept  the 
coal  nor  permit  the  vendor's  administrator  to 
sell  it  in  order  to  obtain  funds  to  apply  to 
the  debts  of  the  insolvent  estate.  Tbis  is  an 
absurdity  which  the  law  will  not  tolerate. 
And  not  only  did  the  company  assume  this 
position  in  1903  when  the  administrator  of- 
fered to  convey  to  It  all  his  decedent's  in- 
terest in  the  coal,  but  in  the  answer  to  the 
bill  filed  in  this  case,  It  still  persists  In  de- 
manding the  conveyance  of  the  fee-simple  ti- 
tle, and  declines  to  accept  any  lesser  Interest. 
A  court  of  equity  will  not  permit  such  In- 
consistent and  unconscionable  conduct  on  the 
part  of  a  Iltijinnt,  but,  on  the  contrary,  will 
compel  him  to  act  with  due  regard  to  the 
rights  of  the  other  interested  parties. 

The  question  of  tender  was  eliminated 
from  the  cause  by  the  action  of  the  defend- 
ant The  administrator  was  not  required  to 
tender  a  conveyance  of  a  six-sevenths  Interest 
In  the  coal.  The  vendee  having  declined  to 
accept  any  undivided  Interest  when  the  five- 
sixths  interest  was  ottered  it,  thereafter  the 
administrator  was  not  required  to  do  a  vain 
thing  by  offering  again  a  larger  undivided 
interest.  The  refusal  by  the  defendant  com- 
pany to  accept  a  conveyance  was  based  on 
the  fact  that  the  administrator  had  offered 
to  convey  an  undivided  Interest  and  not  the 
entire  Interest  in  the  coal,  and  hence  the 
subsequent  discovery  that  the  vendor  had  a 
greater  undivided  Interest  did  not  impose  on 
the  administrator  the  duty  of  making  an- 
other tender.  Had  the  defendant  company 
accepted  the  flve-slztbs  interest  in  the  coal 
when  it  was  offered  in  the  proceedings  in 
the  orphans'  court,  equity  undoubtedly  would 
have  compelled  the  administrator  to  have 
conv^ed  the  residue  of  the  six-sevenths  in- 


terest when  It  was  ascertained  that,  the 
vendor  owned  the  larger  Interest 
■  The  widow  and  heirs  of  the  deceased  ven- 
dor were  not  required  to  purchase  an  out- 
standing interest  in  the  coal  to  enable  the 
administrator  to  convey  a  fee-simple  title. 
Nor  could  they  be  required  to  convey  any 
Interest  they  held  or  had  purchased  subse- 
quent to  the  vendor's  death  in  order  to  per- 
fect the  title.  An  ancestor's  warranty  can 
only  be  enforced  against  his  heirs  to  the  ex- 
tent of  the  land  acquired  by  descent  Be- 
yond that  they  are  not  liable  on  his  warranty 
or  his  contracts. 

We  are  of  opinion  that  the  action  of  the 
defendant  company  in  declining  to  accept  an 
undivided  interest  in  the  coal  sold  by  Farber 
to  Hastings  by  the  agreement  of  July  13, 
1887,  being  the  only  Interest  the  vendor  ever 
owned  therein,  was  in  effect  an  election  to 
rescind  the  contract  and  that,  therefore,  the 
plaintiffs  are  entitled  to  the  relief  prayed  for 
in  this  bill. 

The  decree  of  the  court  below  is  reversed 
at  the  costs  of  the  appellee,  the  bill  is  rein- 
stated, and  It  is  now  ordered,  adjudged,  and 
decreed  as  follows:  (1)  That  the  contract 
entered  into  July  13,  1887,  between  Samuel 
A.  Farber  and  D.  H.  Hastings  for  the  sale  of 
the  coal  under  about  50  acres  of  land  in 
Susquehanna  township,  Cambria  county,  Pa., 
described  In  the  bill,  be  and  the  same  Is  here- 
by rescinded,  canceled,  and  discharged,  and 
the  recorder  of  deeds  of  Cambria  county  is  di- 
rected to  enter  such  rescission,  cancellation, 
and  discharge  at  the  appropriate  place  on  the 
record  of  said  agreement  (2)  That  Winfleld 
L.  Farber,  administrator  of  Samuel  A.  Far- 
ber, deceased,  having  given  bond,  approved 
by  the  court  below,  to  secure  the  due  applica- 
tion of  the  proceeds  of  sale,  sell  the  coal, 
mining  rights,  and  privileges  mentioned  in 
the  aforesaid  agreement  and  out  of  the  pro- 
ceeds thereof,  pay  to  the  Blubaker  Coal  Com- 
pany the  amount  paid  by  it  or  its  assignor 
on  said  contract  with  interest  from  July  13, 
1887.  (8)  That  said  administrator  apply  the 
balance  of  the  proceeds  of  said  sale  as  re- 
quired by  law. 


FOSS  V.  SMITH. 

(Supreme  Court  of  Vermont    Lamoille. 
Jan.   10.  1907.) 

1.  Evidence  —  Documeiwabt  Evidence  — 
Photographs. 

On  the  issue  of  the  value  of  furniture  at 
a  particular  time,  it  was  not  prejudicial  to 
exclude  from  the  evidence  a  photogrnph  of  the 
furniture  taken  at  that  time,  the  photoRraph 
not   showinK   the   kind   and  quality  thereof. 

[Ed.  Note. — ^For  cases  in  point  sfee  Cent  Die. 
vol.   20,   Evidence,   §§    1509-1512.1 

2.  Bills  and  Notes  —  Actions  —  Defense  — 
rAYMENT— Evidence— Admissibility. 

Where,  in  an  action  on  a  note,  the  maker 
alleged  that  the  same  had  been  paid  by  a 
sale  of  personalty  to  the  holder  shortly  after 
the  execution  thereof,  fvidence  that  the  maker 
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had  not  had  notice  that  the  holder  had,  rab- 
sequent  to  the  time  of  the  alleged  payment,  pnt 
the  note  up  aa  collateral,  was  admissible  a« 
corroboratlnj;  his  testimony  that  he  had  for- 
gotten that  he  had  given  the  note. 

3.  TBIAI/—ABQIJMENT   Of   COUNSEL. 

In  civil  cases  considerable  latitude  is  al- 
lowed counsel  in  commenting  on  the  parties, 
tiased  on  the  testimony,  but  they  cannot  go  out- 
side thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  46,   Trial,  §  302.] 

4.  Saice. 

The  counsel  of  plaintiff  stated  in  his  argu- 
ment that  defendant  might  claim  that  plaintiff 
waa  a  knave,  and  the  attorney  for  defendant 
stated  in  his  argument  that  counsel  had  grant- 
ed that  plaintiff  was  a  knave,  and  that  he 
guessed  that  that  was  generally  granted.  Bcld 
that,  though  the  argument  of  the  attorney  for 
defendant  was  not  called  for  by  the  argument 
of  the  attorney  for  plaintiff,  it  was  not  reversi- 
bl«  error. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial.  ^  802.] 

5.  Sahb. 

The  argument  of  counsel  that,  as  a  matter 
of  common  knowledge,  it  is  easier  to  copy 
handwriting  with  a  lead  pencil  than  with  a  pen, 
is  not  reversible  error,  counsel  merely  appealing 
to  the  general  experience  of  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46.  Trial.   §{  284-286.] 

6.  New  Tbial — Gbounds — Nbwlt  Discovkb- 
ED  Evidence— SurFicMNOY. 

In  an  action  on  a  note  defendant  claim- 
ed that  he  had  paid  it  by  a  sale  of  person-' 
alty  to  plaintiff.  On  a  petition  for  a  new  trial 
after  verdict  for  defendant  plaintiff  showed 
that  he  had  discovered  a  receipt  signed  by 
both  parties,  stating  that,  on  a  day  previous 
to  the  execution  of  the  note,  defendant  had  re- 
ceived of  plaintiff  pay  for  the  personalty  sold 
except  a  balance  which  was  to  be  applied  on 
the  note  sued  on.  Bcld,  that  in  view  of  the 
conflicting  evidence  on  the  trial,  the  newly  dis- 
covered testimony  created  a  strong  probability 
of  a  different  result  on  another  trial,  authoriz- 
ing the  granting  of  a  new  trial. 

[Eld.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial,  §§  224-226.1 

7.  Same— CuMULATivB  Testtmont. 

Where,  in  an  action  on  a  note,  defend- 
ant claimed  that  he  had  paid  the  note,  and 
there  was  nothing  in  his  testimony  to  show  that 
he  admitted  that  he  had  not  paid  it,  a  receipt 
showing  nonpayment  signed  by  him  offered  as 
newly  discovered  evidence  in  support  of  a  peti- 
tion for  a  new  trial  after  verdict  in  favor  of 
defendant,  was  not  cumulative  evidence  such 
as  to  deprive  plaintiff  of  a  new  trial. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,   New  Trial,  H  221-225.] 

8.  Same— DiuoENCE—BviDENCK— Sufficien- 
cy. 

On  a  petition  for  new  trial  on  the  ground 
of  newly  discovered  evidence,  consisting  of  an 
instrument  signed  by  the  successful  party,  it 
appeared  that  the  defeated  party,  while  pre- 
paring his  case  for  trial,  was  under  an  impres- 
sion that  he  had  the  instrument  and  made  a 
diligent  search  for  it  among  all  of  his  papers, 
but  could  not  find  it  and  then  concluded  that 
he  either  never  had  the  instrument  or  had 
lost  it  After  the  trial,  he  went  to  the  office 
of  a  public  ofBcer  and  there  found  the  instru- 
ment. BeJd,  that  a  new  trial  should  l>e  grant- 
ed as  against  the  objection  that  the  party  ap- 
plying therefor  failed  to  use  proper  diligence 
to  procure  the  newly  discovered  evidence  for 
the  trial. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37.  New  Trial,  g!  210-214.] 


Exceptions  from  Lamoille  Connty  Court: 
Loveland  Mnnson,  Judge. 

Action  by  Ernest  G.  Foss  against  Danld  P. 
Smith.  There  was  a  verdict  and  Judgment 
for  defendant,  and  plaintiff  excepts.  He  also 
petitioned  for  a  new  trial,  which  was  denied. 
Judgment  reversed,  and  petition  for  new 
trial  sustained. 

Under  bis  counts  in  general  assumpsit 
plaintiff  sought  to  recover  the  amount  due 
on  a  promissory  note  for  the  sum  of  $1,750, 
dated  June  15,  1901,  payable  to  the  plaintiff 
or  bearer,  and  signed  by  defendant  The  de- 
fendant admitted  that  he  executed  said  note, 
and  that  he  delivered  the  same  to  plaintiff, 
but  defendant  claimed,  and  bis  evidence  ten- 
ded to  sliow,  that  he  had  paid  said  note  by 
selling  to  the  plaintiff  to  apply  thereon  de- 
fendant's farming  tools,  cows,  horses,  and 
other  stock  and  personal  property  on  his 
farm  in  Stowe,  Vt,  In  accordance  with  one 
of  the  stipulations  in  the  hotel-farm  trade 
hereinafter  referred  to.  It  appeared  that 
on  Thursday,  June  13,  1901,  at  Morrlsvllle, 
Vt,  plaintiff  and  defendant  entered  into  a 
verbal  contract,  in  accordance  with  which, 
at  Morrlsvllle  on  Saturday,  June  l5,  1901, 
the  plaintiff  and  bis  wife  by  warrant?  deed 
of  that  date  conveyed  to  said  Smith  the  Hotel 
Lamoille  and  the  real  estate  connected  there- 
with, situated  at  said  Morrlsvllle,  together 
with  all  the  furniture  therein,  except  $200 
worth  of  furniture,  and  said  Smith  executed 
and  delivered  to  plaintiff  said  note  for  $1,750; 
it  also  appeared  that  on  Monday,  June  17, 
1901,  at  Stowe,  in  said  county  of  Lamoille, 
in  accordance  with  the  stipulations  of  said 
verbal  contract,  defendant  and  his  wife  exe- 
cuted and  delivered  to  plaintiff  a  warranty 
deed  of  defendant's  farm,  situated  in  said 
Stowe,  together  with  all  the  farming  tools 
and  machinery  on  said  farm,  42  cows,  and  a 
pair  of  horses,  and  certain  other  personal 
property  on  said  farm,  and  at  the  same  time 
at  said  Stowe,  In  accordance  with  the  terms 
of  said  verbal  contract,  plaintiff  purchased 
of  defendant,  7  calves  and  15  hogs  and  pigs. 
A  vital  question  in  the  trial  was:  What  were 
the  terms  of  said  hotel-farm  contract,  in  ac- 
cordance with  wtilcb  said  property  was  ex- 
changed? The  answer  to  this  question  de- 
termined whether  said  note  of  $1,750  was 
still  due  and  wholly  unpaid,  as  plaintiff 
claimed,  or  was  fully  paid,  as  defendant 
claimed.  Plaintiff  claimed,  and  his  evidence 
tended  to  show,  that  said  botel-farm  trade 
was  RS  follows:  Plaintiff  was  to  exchange 
his  said  hotel  property  at  Morrlsvllle — the 
real  estate  alone,  without  the  hotel  fumltare 
— for  defendant's  said  farm,  In  Stowe  and 
$1,7.50  to  boot  represented  by  the  note  In 
question;  that  defendant  In  addition  pur- 
chased all  the  plalntltTs  furniture  In  said 
hotel,  except  $200  worth  of  furniture,  for  the 
sum  of  $1,700,  and  that  defendant  was  to 
pay  this  $1,700  by  selling  to  plaintiff,  who 
agreed  to  buy  at  an  appraisal  to  be  later 
made,  all  of  defendant's  farming  tools  and 


Digitized  by 


Google 


Vt) 


POSS  V.  SMITH. 


553 


stock  on  defendant's  satd  farm  In  Stowe ;  and 
that.  If  said  appraisal  came  to  less  than 
$1,700,  defendant  was  to  pay  plaintiff  the 
difference;  If  said  appraisal  came  to  more 
than  $1,700,  plaintiff  was  to  pay  defendant 
the  difference.  Defendant  claimed,  and  hla 
eyldence  tended  to  show,  that  said  hotel-farm 
trade  was  as  follows :  Defendant  was  to 
give  his  said  farm,  no  personal  property  In- 
clnded.  and  |1,750,  represented  by  the  note 
in  question,  for  plaintiff's  said  hotel  property 
and  all  the  furniture  therein,  except  $200 
worth  of  furniture,  and  that  plaintiff  was  to 
purchase  from  the  defendant  all  of  defend- 
ant's farming  tools  and  stock  at  an  appraisal 
to  be  made  later,  which  purchase  was  to  be 
applied  In  payment  of  said  $1,750  boot  be- 
tween defendant's  farm  and  plaintiff's  hotel 
and  furniture. 

It  was  conceded  by  both  plaintiff  and  the 
defendant  In  said  trial  that  the  note  In  ques- 
tion and  said  deed  of  the  hotel  property  and 
furniture  from  plaintiff  and  wife  were  each 
duly  executed  and  delivered  at  MorrlsTlUe 
on  Satnrday,  June  15,  1901,  and  that  the 
deed  of  defendant  and  Ms  wife,  conveying 
said  Stowe  farm  and  personal  property  to 
the  plaintiff  was  executed  at  Stowe,  Vt,  June 
17,  1901,  and  was  then  and  there  drafted  by 
Mrs.  Alice  Raymond,  the  town  clerk  of  said 
town  of  Stowe.  The  evidence  of  the  plaintiff 
tended  to  show  that  on  Friday,  June  14, 
1901,  he  went  to  defendant's  farm  in  Stowe, 
there  met  said  defendant,  and  that  they  then 
and  there  agreed  upon  the  value  of  all  of 
defendant's  farming  tools  and  stock:  that 
Bald  appraisal  came  to  more  than  $1,700,  the 
agreed  price  of  said  hotel  furniture:  that 
be  paid  defendant  In  full  for  7  calves  and 
15  hoRS  and  pigs,  and  paid  him  also  the  sum 
of  $100  on  the  other  stock  so  appraised, 
which  left  a  balance  of  $180  dne  defendant 
on  said  appraisal  after  paying  for  said  hotel 
furniture  therewith  at  $1,700.  The  defend- 
ant claimed,  and  his  evidence  tended  to 
show,  that  said  appraisal  of  stock  and  farm- 
ing tools  did  take  place  at  his  farm  in  Stowe, 
but  that  it  took  place  on  Monday,  June  17, 
1901,  In  the  morning,  and  not  on  Friday, 
June  14,  1901.  So  It  became  and  was  a  vital 
question  In  the  trial  of  said  cause  at  what 
date  said  appraisal  of  said  personal  proper- 
ty took  place,  whether  on  June  14,  1901,  as 
claimed  by  the  plaintiff,  or  on  June  17,  1901, 
as  claimed  by  the  defendant  Because,  If 
said  appraisal  took  place  on  June  14,  1901, 
as  claimed  by  the  plaintiff,  said  personal 
property  would  not  have  been  likely  to  have 
been  nsed  to  pay  said  note  of  $1,760,  because 
said  note  was  not  executed  until  Saturday, 
June  15,  1901,  as  both  parties  agreed  and  as 
the  note  Itself  shows.  The  defendant  claim- 
ed, and  his  evidence  tended  to  show,  that 
Bald  appraisal  amounting  to  about  .$2,200, 
enough  to  pay  said  note  In  question  of  $1,- 
750,  upon  which  the  defendant's  evidence 
tended  to  show  it  was  agreed  said  appmisal 
should  be  applied,  and  left  a  balance  of  be- 


tween $400  and  $500  due  from  the  plaintiff 
to  the  defendant,  for  which  defendant  had 
never  received  his  pay,  and  which  balance 
formed  a  part  of  defendant's  specifications 
under  his  plea  In  offset  It  appeared  that 
defendant  never  demanded  the  note  In  ques- 
tion from  plaintiff  till  the  summer  of  1904. 
Defendant  testified  that  the  reason  he  had 
never  demanded  said  note  was  that  he  had 
entirely  forgotten  that  he  had  ever  given  the 
same;  that  the  reason  he  did  not  demand 
said  note  on  June  17,  1901,  when  he  and  his 
wife  executed  the  deed  of  said  Stowe  farm  to 
plaintiff,  and  at  which  time  defendant  claim- 
ed that  said  note  was  paid  by  said  appraisal 
and  sale  of  said  personal  property,  was  that 
he  had  then  entirely  forgotten  that  he  bad 
given  the  note  In  question,  that  he  had  for- 
gotten that  he  had  given  the  note  in  question 
In  a  few  hours  after  It  was  given,  and  never 
remembered  that  he  bad  given  said  note 
until  the  summer  of  1904,  when  the  person 
who  drafted  said  note  and  the  deed  from 
plaintiff  and  wife  to  defendant  on  June  15, 
1901,  refreshed  his  memory  about  it,  and 
that  then  for  the  first  time  he  remembered 
that  he  had  given  said  note.  The  plaintiff 
Introduced  his  wife  as  a  witness,  and  after 
showing  that  she  was  well  acquainted  with 
said  hotel  and  all  the  furniture  therein  at 
the  time  of  said  hotel-farm  trade,  plaintiff 
produced  a  photograph  of  the  parlor  of  said 
hotel  and  the  furniture  therein  at  the  time 
of  said  hotel-farm  trade,  and  offered  to  show 
by  the  witness  that  it  was  an  accurate  repre- 
sentation and  picture  of  said  parlor  and  said 
furniture,  showing  the  character  and  condi- 
tion of  the  same  as  they  existed  at  the  time 
of  said  hotel-farm  trade.  Said  offer  was  ex- 
cluded, to  which  the  plaintiff  excepted. 
Thereupon  the  plaintiff  offered  In  evidence 
said  photograph,  which  offer  was  excluded, 
to  which  plaintiff  excepted.  The  evidence 
of  defendant  tended  to  show  that  In  June, 
1904,  he  spoke  to  plaintiff  and  asked  him  If 
It  was  true  that  plaintiff  held  the  note  In 
question  against  him;  that  plaintiff  answer- 
eid  that  It  was  true  that  he  held  said  note; 
that  thereupon  defendant  said  to  plaintiff 
that  said  note  had  been  paid  with  said  farm- 
ing tools  and  personal  property,  and  that 
plaintiff  then  replied  that  it  was  true  that 
said  note  had  thus  been  paid.  In  reply  to 
this  plaintiff  introduced  evidence  of  himself 
and  Mr.  Hulburd  and  Mr.  Cheney  tending  to 
show  that  as  early  as  May,  1904,  and  before 
this  alleged  demand  In  June,  1904.  plaintiff 
had  retained  said  Hulburd  and  Cheney  to 
bring  suit  against  the  defendant  upon  this 
note.  Referring  to  this  matter  In  argument 
Mr.  Redmond  said.  In  substance,  that  Mr. 
Foss  would  have  been  a  fool  to  have  told 
the  defendant  In  June,  1904,  that  said  note 
was  paid,  when  he  had  then  retained  counsel 
to  bring  suit  on  this  note:  that  although  the 
other  side  might  claim  that  Mr.  Foss  was  a 
knave  they  would  not  claim  that  he  was  a 
fooL    Referring  to  those  remarks  of  Mr.  Rcd- 
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mond,  Mr.  Senter,  connsel  for  the  defendant, 
in  his  argument  to  the  jury,  under  objection 
and  exception  of  the  plalntlfT,  aald:  "Mr. 
Redmond  said  to  you,  gentlemen  of  the  jury, 
'granted  that  be,  Foss,  is  a  luiaye,'  and  I 
guess  it  is  generally  granted."  Immediately 
after  an  exception  was  interposed  to  this  re- 
mark of  Mr.  Senter  and  exception  noted, 
Mr.  Senter  continued,  under  the  objection 
and  exception  of  the  plalntitT:  "And  I  repeat, 
gentlemen,  Mr.  Redmond  says,  'Granted 
Ernest  Foss  is  a  knave,'  and  I  don't  dispute 
it" 

The  plaintift  also  brought  a  petition  for  a 
new  trial  to  the  Supreme  Court  for  Lamoille 
county,  at  the  October  term,  190C,  under  V. 
S.  1062,  on  the  ground  of  newly  discovered 
evidence,  and  the  petition  was  heard  with 
the  exceptions  on  the  affidavits  thereto  at- 
tached. 

Argued  before  ROWELL,  a  J.,  and  TI- 
LER, WATSON,  HASELTON,  and  MILES, 
JJ. 

T.  C.  Cheney,  R.  W.  Hnlbnrd,  and  J.  W. 
Redmond,  for  plaintiff.  F.  G.  Fleetwood,  V. 
A.  Bullard,  and  John  Senter,  for  defendant. 

ROWELI4  a  J.  The  |1,750  note  bi  quea- 
tion.  dated  June  16.  1901,  was  given  by  the 
defendant  for  boot  in  a  hotel-farm  trade  be- 
tween the  parties.  The  defendant  claimed 
It  was  paid.  That  depended  upon  whether 
he  was  to  have  the  hotel  furniture  with  the 
hotel  for  that  amount  of  boot,  as  he  claimed, 
and  whether  the  note  was  to  be,  and  was, 
paid  in  his  stock  and  farming  tools,  as  he 
further  claimed,  or  whether  he  was  not  to 
have  the  fusniture  thus,  but  was  to  buy  it 
separately  at  $1,700  and  pay  therefor  in  bis 
stock  and  farming  tools,  as  the  plaintiff 
claimed.  It  appeared  that  the  parties  met 
and  agreed  upon  the  price  of  the  stock  and 
tools,  but  they  did  not  agree  when  it  was. 
PlalntlfCs  evld^ce  tended  to  show  that  It 
was  on  Friday,  June  14th,  the  day  after  the 
bargain  was  made,  and  the  day  before  the 
note  was  given,  while  the  defendant's  evi- 
dence tended  to  show  that  it  was  on  Monday, 
June  17th,  the  day  he  deeded  his  farm  to 
the  plaintiff.  The  plaintiff's  evidence  fur- 
ther tended  to  show  that  the  price  of  the 
stock  and  the  tools  was  more  than  enough 
to  pay  the  $1,700  for  the  furniture,  which, 
by  agreement,  was  paid  in  full  thereout,  and 
that  the  plaintiff  then  paid  the  defendant 
in  cash  for  7  calves  and  13  hogs  and  pigs, 
and  $100  to  apply  on  other  stock,  leaving  a 
balance  of  $180  due  the  defendant,  which, 
by  agreement,  was  on  July  1,  1901.  indorsed 
on  a  note  the  plaintiff  held  against  the  de- 
fendant for  $1,380,  known  as  the  "Smith  & 
McColllster  livery  note."  Defendant's  evi- 
dence tended  to  show  that  the  $180  indorsed 
on  that  note  represented  a  cash  payment  by 
him,  and  did  not  represent  what  the  plain- 
tiff claimed  It  did.  It  appeared  that  during 
most  of  the  time  before  suit  brought,  the 
plaintiff  had  the  note  in  question  up  as  col- 


lateral, but  there  was  no  evidence  that  the 
defendant  knew  it  As  tending  to  show 
wliat  the  trade  was,  the  plaintiff  introduced 
evidence  of  the  value  of  the  hotel  and  the 
furniture. and  of  the  farm  and  the  stock  and 
tools  at  the  time  of  the  trade.  The  plaintiff 
produced  a  photograph  of  the  hotel  parlor 
and  the  furniture  in  it,  taken  at  the  time  of 
the  trade,  and  offered  to  verify  It  and  put  it 
in  evidence,  which  was  denied  him,  but  on 
what  ground  does  not  appear.  If  there  Is 
any  ground  to  justify  the  court's  action, 
error  does  not  appear,  and  we  think  there 
is  a  ground,  for  while  the  photograph  might 
show  the  form  and  fashion  of  the  furniture, 
and  something  of  its  condition,  it  could  show 
little  or  nothing  of  the  kind  and  quality  of 
the  material  of  which  it  was  made,  which 
were  very  essential  elements  of  its  value,  and 
the  amount  of  evidence  on  the  question  of 
value  might  have  been  such  that  the  court 
thought  it  not  needful  to  cumulate  it  further 
by  testimony  so  slight  and  uninstructive  as 
that  afforded  by  the  photograph. 

The  defendant  was  allowed  to  testify  that 
he  never  had  notice  that  his  note  was  held 
as  collateral.  The  plaintiff  argues  that  this 
was  error,  for  tliat  the  testUnony  could  have 
no  other  tendency  than  to  Induce  an  infer- 
ence of  no  pledge  from  the  fact  of  no  notice, 
which  would  be  res  Inter  alios.  The  excep- 
tions do  not  show  the  purpose  for  which  the 
testimony  was  received,  but  It  had  a  tendency 
to  prevent  an  Inference  of  notice  from  the 
defendant's  silence,  and  such  an  Inference 
would  have  made  against  his  testimony  about 
having  forgotten  for  three  years  that  he 
gave  the  note.  For  this  purpose  the  testi- 
mony was  admissible,  and  is  not  argued 
against. 

Mr.  Bullard's  argument  to  the  jury  as  to 
the  dangerous  character  of  the  plaintiff  was 
based  upon  the  testimony,  and  was  not  so 
unwarranted  by  it  as  to  be  error.  In  civil 
cases,  considerable  latitude  is  allowed  coun- 
sel tn  commenting  upon  the  parties  from  the 
testimony.  It  Is  when  they  get  outside  of  the 
testimony  that  the  line  is  sharply  drawn. 

Mr.  Senter's  argument  was  not  provoked 
by  Mr.  Redmond's,  and  he  Incorrectly  stated 
what  Mr.  Redmond  said;  but  the  Jury  knew 
that,  and  would  not  be  misled  by  it  Mr. 
Senter  stated  nothing  as  a  fact,  but  only  as 
a  guess,  and  as  an  assent  to  what  he  repre- 
sented Mr.  Redmond  as  saying.  While  this 
was  not  a  style  of  advocacy  to  be  commend- 
ed, it  was  not  so  vicious  as  to  require  re- 
versal. If  he  had  asserted  as  a  fact  what 
he  said  as  a  guess,  it  might  have  been  dif- 
ferent. His  argument  that,  as  matter  of 
common  knowledge,  it  is  easier  to  copy  or 
simulate  handwriting  with  a  lead  pencil  than 
with  a  pen,  was  but  appealing  to  the  general 
experience  of  the  Jury  as  to  the  comparative 
facility  with  which  those  Instrumoita  can 
be  used,  a  matter  concerning  which  th^ 
might  well  be  supposed  to  have  some  prac- 
tical knowledge. 
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Tbe  petition  for  a  new  trial  Is  based  upon 
the  finding  of  a  receipt  In  the  town  clerk's 
ofiSce  In  Stowe  a  few  days  after  the  trial, 
made  and  dated  June  17,  1901,  tbe  day  the 
defendant  deeded  his  farm  to  the  plalntifF, 
and  signed  by  both  parties,  stating  that  on 
Jnne  14,  1901,  the  defendant  received  of  the 
plaintiff  his  pay  in  fnll  for  7  calves,  15  hogs 
and  pigs,  and  $100  on  stock,  leaving  $180 
due  the  defendant  to  be  applied  on  a  certain 
note  for  $1,750,  dated  June  15.  1901.  As  al- 
ready appears,  the  parties  differed  widely 
as  to  what  the  trade  was,  and  much  testi- 
mony was  introduced  In  support  of  their 
respective  claims,  coming  largely  from  wit- 
nesses who  undertook  to  reproduce  from  un- 
aided memory  what  they  claimed  to  have 
heard  the  parties  say  about  It  several  years 
before  the  trial.  It  became  and  was  material 
to  show  when  the  parties  met  and  agreed 
upon  the  price  of  the  defendant's  stock  and 
farming  tools,  whether  it  was  on  Friday, 
June  14th,  as  the  plaintiff  claimed,  or  on 
Monday,  June  17th,  as  the  defendant  claimed, 
concerning  which  there  was  much  testimony 
on  both  sides;  some,  mere  matters  of  un- 
aided memory;  some,  memory  refreshed  by 
incident;  and  some,  memory  refreshed  by 
memorandum  and  Incident 

The  defendant  took  no  testimony  in  de- 
fense of  the  petition,  and  does  not  deny  that 
be  signed  the  receipt  that  It  was  read  to 
him,  and  left  with  the  town  clerk,  as  she  says 
in  her  affidavit  This  receipt  Is  strongly 
corroborative  of  the  piaintifTs  claim,  and 
amounts  to  a  deliberate  admission  by  the 
defendant  that  the  stock  and  tools  were  ap- 
praised on  the  14th,  and  paid  for  then  into 
$180  In  some  way  other  than  by  application 
on  the  note  in  question,  which  is  thereby  ex- 
pressly recognized  as  outstanding  and  impaid; 
from  all  which  the  Inference  is  strong  that 
the  bulk  of  tbe  appraisal  was  applied  in  pay- 
ment for  the  fnmlture,  as  the  plaintiff  claims, 
for  there  was  nothing  else  to  apply  it  on. 
But  though  that  $180  was  never  applied  on 
that  note,  yet  that  is  accounted  for  by  the 
plaintiff  by  the  receipt  of  J«ily  1,  1901,  pur- 
porting to  be  signed  by  the  defendant  ac- 
knowledging the  receipt  of  that  $180,  to  settle 
in  full  for  ail  the  personal  property  the 
plaintiff  bought  of  him  on  his  farm,  and  re- 
citing that  that  amount  had  been  that  day 
Indorsed  on  the  Smith  and  McCollister  livery 
note.  True,  the  defendant  denies  that  the 
$180  indorsed  on  that  note  that  day  grev^ 
out  of  their  trade  in  any  way,  but  says  that 
tbe  indorsement  represents  a  cash  payment 
by  bim,  and  that  that  receipt  is  a  forgery, 
and  he  so  testified.  But  when  we  consider 
tbe  character  and  confiict  of  the  testimony; 
the  fact  that  the  note  in  suit  is  still  In  the 
plaintiff's  possession;  the  uniikelibood  that 
he  would  admit  It  paid,  as  claimed,  when  he 
had  but  recently  employed  counsel  to  com- 
mence suit  upon  it;  the  unsatisfactory  rea- 
son the  defendant  gives  for  not  taking  it  up 


If  he  paid  It  as  claimed,  as  he  was  not  a 
man  of  such  ample  fortune  that  he  would  be 
likely  to  give  a  $1,750  note  and  straightway 
forget  It  and  not  think  of  it  again  for  three 
years,  as  he  testified,  but  which  Is  refuted 
by  the  receipt  of  Jnne  17th;  and  when  we 
further  consider  that  tbe  burden  of  showing 
payment  rests  upon  him;  that  he  has  to 
claim  forgery,  a  thing  presumed  against  in 
order  to  overcome  the  receipt  of  July  1,  and 
that  the  testimony  strongly  tended  to  show 
that  the  plaintiff's  property  was  worth  con- 
siderable more  than  the  defendant's  property 
— we  think  that,  with  the  receipt  of  June 
17th  in  the  case,  there  would  be  a  strong 
probability  of  a  different  result  on  another 
trial. 

Nor  is  said  last-mentioned  receipt  cumula- 
tive evidence,  for  it  is  a  deliberate  admission 
by  the  defendant  that  the  note  was  not  paid 
as  he  claims,  and  no  such  admission  was 
shown  on  trial. 

Nor  was  the  plaintiff  In  fault  in  not  having 
the  receipt  at  the  trial,  nor  In  not  moving  for 
a  continuance  because  be  did  not  have  It 
When  preparing  his  case  for  trial,  he  was 
under  an  impression  that  be  had  some  sort 
of  a  receipt  from  the  defendant  concerning 
bis  farming  tools  and  stock  that  formed  a 
part  of  the  trade,  and,  at  the  request  of  bis 
counsel,  he  and  his  wife  made  diligent  search 
for  it  among  all  of  his  papers,  but  could  not 
find  It  and  then  concluded  that  he  either 
never  had  one  or  bad  lost  it  Right  after 
the  trial  he  went  to  the  town  clerk's  office 
in  Stowe  to  see  if  there  was  anything  there 
to  show  why  his  deed  from  the  defendant 
was  not  recorded  till  12  days  after  It  was 
given,  and  in  looking  for  such  a  paper  the 
town  clerk  found  the  receipt  which  she  had 
entirely  forgotten  about  and  which  she  had 
not  seen  since  it  was  left  with  her  by  the 
parties  at  the  time  It  was  signed,  and  which 
the  parties  had  not  seen,  and  the  plaintiff  had 
forgotten  that  it  was  left  there,  but  as  soon 
as  it  was  found,  he  remembered  about  It 

Judgment  of  no  error  on  trial,  but  Judg- 
ment below  reversed  pro  forma,  petition  sus- 
tained with  costs,  verdict  set  aside,  new  trial 
granted,  and  cause  remanded.  * 


DAVENPORT  v.  CROWEI-L  et  al. 

(Supreme  Court  of  Vermont    Windham.    Jan. 
10,  1007.) 

1.  Appeal  — PBEauMPTiONS  — Facts  to  Sus- 
tain Decision. 

Inasmuch  as  the  court  of  chancery  may  in- 
fer such  facts  from  those  reported  by  a  master 
under  V.  S.  936-942  as  necessarily  or  fairly 
result  therefrom,  on  appeal  from  a  decree  ren- 
dered in  a  cause  in  which  a  special  master 
heard  the  evidence  and  reported  the  facts  to 
tba  court,  it  will  be  presumed,  in  order  to 
sustain  the  decree,  that  the  lower  court  inferred 
from  the  report  such  facts  as  might  have  been 
inferred  therefrom. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dijt. 
vol.  8,  Appeal  and  Error.  {{  3667-3075.] 
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2.   G0BPORA.nONB  —  OTriCBBS  —  LlABIUTT  — 

Action— EviDBWCE—SuTFiciENCT. 

In  an  action  by  a  stockholder  aKainst  a 
director  for  loea  sustained  bj  the  corporation 
thronsb  ezchansinK  notes  of  the  corporation 
witlt  another  corporation,  evidence  considered, 
and  held  sufficient  to  warrant  a  findinx  that 
complainant  had  full  knowledge  of  the  prac- 
tice of  so  ezchanKing  notes,  and  that  he  ac- 
quiesced therein. 
S.  BQtriTY  —  Reference  to  Mabteb  —  Infeb- 

ENCES  nioii  Master's  Repobt. 

Where,  in  a  suit  in  equity,  a  special  mas- 
ter is  appointed  under  V.  S.  930-942  to  hear 
the  evidence  and  report  the  facts  to  the  court, 
it  may  infer  such  facts  from  those  reported  as 
necessarily  or  fairly  result  therefrom. 

4.  BbtoppbI/— Acquiescence. 

In  a  suit  by  a  stockholder  against  a  di- 
rector of  the  corporation  to  recover  for  loss 
sustained  by  the  corporation  tlirouKh  ezchan- 
Klng  notes  with  another  corporation,  it  appeared 
that  about  four  years  before  such  transaction 
the  corporation  had  conmienced  the  practice  of 
ezchaneing  paper  for  accommodation  to  make 
np  for  insufficiency  of  its  capital ;  that  during  all 
such  time  complainant  was  a  director;  that 
books  were  kept  in  the  office  of  the  company,  in 
which  were  entered  outstandinK  notes  and  bills 
payable  and  receivable,  showinf;  the  dates  of 
Issue  and  of  maturity,  the  maker  and  payee,  etc., 
to  which  books  complainant  bad  free  access,  and 
which,  in  fact,  be  examined  more  or  less,  and 
it  appeared  that  complainant  had  never  object- 
ed to  such  practice.  Held,  that  be  was  estopped 
from  maintaining  the  suit. 

SESd.  Note. — For  cases  In  point,  see  Cent.  Dig. 
.  19,  Estoppel,  a  242-256.] 

5.  CoNTBAors— Rescission  bt  Mutual  Con- 
sent. 

The  parties  to  a  written  contract  may  re- 
scind the  same  by  mutual  consent,  and  thereby 
render  it  without  force. 

[Ed.  Note.— For  cases  In  point,  see  Cent  "Dig. 
voi.  11,  Contracts,  SS  1145-1151.] 

6.  Evidence  —  Paboi.   Evidence    Affectino 
Wbitinos. 

An  agreement  by  the  parties  to  a  written 
contract  to  rescind  the  same  may  be  shown  by 
such  circumstances  or  by  such  course  of  conduct 
as  clearly  indicates  the  Intention  of  the  parties 
that  it  should  so  operate. 

iBd.  Note.— For  cases  In  point,  see  Cent.  Diit. 
.  11,  Contracts,  H  1145-1161.] 

7.  Contracts  —  Rescission  —  Evidence  — 

sufficienct. 

On  an  issue  as  to  whether  a  written  con- 
tract had  been  rescinded  by  mutual  consent  of 
the  parties,  evidence  considered,  and  held  suffi- 
cient to  show  such  to  have  been  the  case. 

Appeal  In  Chancery,  Windham  County; 
John  W.  Rowell,  Cbancellor. 

Salt  by  Charles  H.  Davenport  against 
George  E.  Crowell  and  others.  From  a  de- 
cree In  favor  of  defendants,  complainant  ap- 
peals.   Affirmed  and  remanded. 

The  master  reported  that  in  1888,  soon 
after  the  Rand  Avery  Company  had  failed, 
defendant  Crowell  came  to  orator's  office  aud 
in  substance  Informed  orator  of  said  failure ; 
told  blm  that  the  E.  P.  Carpenter  Company 
would  lose  something,  but  not  very  much, 
thereby,  and  that  he,  Crowell,  wonld  put 
In  money  himself  to  take  up  the  Rand  Avery 
Company  "swap  notes"  as  they  become  doe, 
and,  if  there  was  any  loss,  he  would  make  it 
good;  that  on  divers  occasions  tbereafter- 
wardB,  down  to  1892,  similar  talk  was  had 


between  orator  and  defendant  Crowell,  and 
orator  claimed  in  that  connection  that  It 
was  understood  between  himself  and  Crowell 
that  Crowell  should  make  good  the  Rand 
Avery  loss  only  to  the  extent  which  orator 
shonld  say  was  right  considering  the  cir- 
cumstances, which  talk  on  the  part  of  Crow- 
ell the  orator  claimed  created  a  contract  and 
agreement  with  him  for  the  benefit  of  the  B. 
P.  Carpenter  Company  and  of  himself  to  re- 
imburse the  E.  P.  Carpenter  Company  for 
any  loss  accruing  to  it  out  of  said  Rand 
Avery  note-swapping  transactions.  Defend- 
ant Crowell  strenuously  denied  making  any 
contract  or  agreement  about  the  matter,  but 
claimed  that  the  substance  of  the  talk  be- 
tween himself  and  Davenport  about  the 
Rand  Avery  loss  in  this  respect  was  that  no 
creditor  of  the  B.  P.  Carpenter  Company 
should  lose  anything  by  said  swap  transac- 
tions. '  The  only  consideration  claimed  by 
orator  for  this  agreement  was  the  statutory 
liability  incurred  by  Crowell  in  consenting 
to  these  Rand  Avery  swap  transactions, 
thereby  creating  an  indebtedness  of  the  E. 
P.  Carpenter  Company  which  it  waa  claim- 
ed exceeded  the  statutory  amoimt  of  indebt- 
edness which  said  E.  P.  Carpenter  Com- 
pany could  then  contract.  The  entire  Rand 
Avery  indebtedness  growing  out  of  these 
swap  transactions  was,  at  the  time  It  was 
contracted,  all  In  excess  of  the  statutory 
amount  of  Indebtedness  permitted  by  law  to 
said  E.  P.  Carpenter  Company,  and  the 
said  defendant  Crowell,  then  a  director,  as-  | 
sented  thereto.  This  claimed  contract  was  ! 
never  reduced  to  writing,  and  the  defendant 
Crowell  claimed  that,  If  one  In  form  bad 
been  agreed  to,  the  consideration  claimed 
therefor  by  the  orator  was  insufficient  to 
support  the  contract  In  1883,  before  the 
commencement  of  this  suit,  the  E.  P.  Carpen- 
ter Company  had  practically  ceased  to  exist, 
and  all  Its  property,  franchises,  and  good 
will  had  been  transferred  to  a  newly  or- 
ganized corporation  called  the  "Carpenter 
Company,"  which,  with  the  B.  P.  Carpenter 
Company,  Is  a  party  defendant  to  this  suit 
The  existence  of  the  E.  P.  Carpenter  Com- 
pany so  far  as  possible,  has  become  merged 
In  the  Carpenter  Company.  The  orator  nei- 
ther took  any  port  in,  nor  consented  to,  this 
transfer  and  merger.  The  prayer  of  the  bill 
Is  "that  your  said  court  restrain  said  Car- 
penter Company  from  issuing  to  said  Oeorge 
B.  Crowell,  defendant,  preferred  stock  as 
aforesaid  in  excess  of  twenty  thousand  dol- 
lars In  amotmt  until  he  has  accounted  to  the 
B.  P.  Carpenter  Company  for  the  loss  and 
damage  occasioned  by  the  unlawful  exchange 
of  the  notes  and  transactions  as  aforesaid, 
and  that  said  George  B.  Crowell,  defendant, 
be  restrained  from  receiving  shares  of  said 
preferred  stock  from  said  Carpenter  Com- 
pany, In  excess  of  twenty  thousand  dollars 
in  amount,  and  that  he  be  restrained  from  In 
any   way   disposing  of   the   said   preferred 
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shares  received  from  the  Carpenter  Com- 
pany, If  he  has  recelTCd,  beyond  twenty 
thousand  in  amoant  until  the  accounting 
aforesaid;  that  said  Qeorge  E.  Crowell,  de- 
fendant, account  to  the  B.  E.  Carpenter  Com- 
pany for  Bach  loss  and  damage;  that  said 
Crowell's  claims  against  the  E.  P,  Carpenter 
Company  be  determined;  and  for  such  other 
and  further  relief  as  is  Just." 

Argued  before  MTJNSON,  WATSON,  HA- 
SEIiTON,  POWERS,  and  MILES,  JJ. 

A.  XL  Cudworth  and  H.  O.  Barber,  for 
orator.  E.  h.  Waterman  and  O.  a  Fitts, 
for  defendant 

WATSON,  J.  rnie  first  question  present- 
ed is  whether  defendant  Crowell  is  liable  to 
the  E.  P.  Carpenter  Company  for  loss  or 
damage  incurred  through  transactions  of 
exchanging  notes  with  the  Rand  Avery  Com- 
pany, a  corporation  of  Boston.  The  bill  is 
brooght  by  the  orator  as  a  stockholder  in  the 
former  company,  and,  if  the  case  Is  otherwise 
made  out,  no  question  is  made  but  that,  in 
the  circumstances  shown,  the  bill  is  properly 
brought  by  him.  The  E.  P.  Carpenter  Com- 
pany was  organized  for  business  in  this  state 
in  1884  with  a  capital  stock  of  |25,000,  di- 
vided Into  shares  of  the  par  value  of  |100 
each.  It  does  not  appear  who  all  the  stock- 
holdera  were,  nor  how  the  stock  was  paid 
for,  except  that  B.  P.  Carpenter,  the  orator, 
and  defendant  Crowell  were  the  principal 
stockholders,  and  a  considerable  part  of  the 
stock  held  by  them  was  paid  for  by  their 
individual  notes  to  the  company.  The  busi- 
ness of  the  company  was  the  manufacture 
of  organettes  and  organs,  and  later  pianos 
were  added.  Soon  after  the  company  began 
buBlnees  Carpenter  became  a  director  and  the 
president  thereof,  the  orator  a  director  and 
the  clerk,  and  Crowell  a  director  and  the 
treasurer.  The  orator  and  Crowell  remain- 
ed directors  for  the  remainder  of  the  time 
the  company  was  In  business,  but  the  orator 
ceased  being  clerk  and  Crowell  ceased  being 
treasurer  early  In  1889;  thereafter  Martin 
Austin,  Jr.,  was  clerk,  the  orator  treasurer, 
and  Crowell  president  While  Carpenter  was 
president  he  practically  managed  the  busi- 
ness afTalrs  of  the  company.  His  connection 
with  the  company,  except  as  stockholder, 
was  severed  about  the  time  Crowell  was 
made  president  and  thereafter  the  business 
appears  to  have  been  managed  by  the  orator 
and  Crowell  tn  connection  with  Austin,  who, 
in  this  respect  was  the  most  active  of  the 
three.  In  1888,  beginning  about  the  last  day 
of  May  and  ending  In  October,  the  company 
exchanged  notes  with  the  Rand  Avery  Com- 
pany to  the  amount  of  about  $9,000.  The 
Rand  Avery  Company  failed  in  the  latter 
part  of  that  year,  as  a  result  of  which  the 
B.  P.  Carpenter  Company  lost,  by  reason  of 
being  compelled  to  pay  the  notes  thus  ex- 
changed, approximately  58,000.  It  is  con- 
tended that  the  notes  so  given  to  the  Rand 


Avery  Company  and  the  notes  received  of  it 
in  exchange,  which  the  E.  P.  Carpenter  Com- 
pany Indorsed,  were,  in  their  nature  and  es- 
sence, accommodation  paper;  that  the  ac- 
commodation was  extended  for  the  t>eneflt 
of  Crowell  and  Carpenter,  in  the  "major 
part"  at  least  on  the  one  side,  and  of  the 
Band  Avery  Company  on  the  other,  none 
of  the  notra  representing  any  real  business 
transaction ;  that  the  E.  P.  Carpenter  Com- 
pany had  no  power  to  become  a  party  to 
notes  for  the  accommodation  of  another  per- 
son or  corporation;  and  that  since  Crowell 
participated  in  or  consented  to  the  transac- 
tions in  question,  he  is  liable  for  the  re- 
snltlng  loss  or  damage.  On  the  other  band, 
it  is  contended  by  the  defendants  that  the 
orator  by  reason  of  his  assent  or  acquiescence 
is  equitably  estopped  from  taking  this  posi- 
tion. 

It  is  foimd  that  almost  from  the  beginning 
of  its  business  the  E.  P.  Carpenter  Company 
lacked  funds  necessary  for  a  "working  capi- 
tal," and  to  make  up  for  this,  it  adopted  the 
practice  of  obtaining  acconmiodatlou  notes 
from  various  parties  and  also  of  borrowing 
checks,  giving  in  exchange  therefor  Its  own 
notes  or  checks;  and  that  this  practice  con- 
tinued until  1890  or  later.  These  findings 
show  that  the  corporation  from  force  of  cir- 
cumstances adopted  the  practice  of  exchang- 
ing paper  for  accommodation  to  make  up  for 
a  deficiency  In  Its  funds  with  wtdch  to  do 
business,  as  early  as  in  1884  or  1886 — some 
three  or  four  years  before  the  transactions 
with  the  Rand  Avery  Company — and  this 
practice  was  thence  continuous  for  a  period 
extending  two  years  or  more  after  that  com- 
pany failed.  During  all  this  time,  as  before 
seen,  the  orator  was  a  director,  and  be  was 
the  clerk  of  the  corporation  until  early  in  the 
year  1889,  when  he  ceased  holding  that  office 
and  was  thereafter  the  treasurer.  In  the 
office  of  the  company,  the  place  where  the 
meetings  of  the  stockholders  as  well  as  those 
of  the  directors  were  held,  were  the  com- 
pany's books  kept  in  due  course  of  business, 
and  among  them  were  books  In  which  were 
entered  outstanding  notes  and  bills,  both  pay- 
able and  receivable,  showing,  among  other 
things,  the  dates  of  issue  and  of  maturity, 
the  maker  and  payee;  though  some  of  the 
entries  respecting  the  notes  received  of  the 
Rand  Avery  Company  were  not  made  at  the 
time  the  notes  were  received,  but  were  later. 
The  report  states  that  the  orator  had  full 
and  free  access  to  these  books,  did  in  fact 
examine  them  more  or  less,  and  knew,  or 
ought  to  have  known,  of  the  issuing  of  the 
notes  In  question  during  the  period  when 
they  were  being  Issued,  and  that  he  had 
actual  knowledge  of  these  notes  and  of  their 
character  immediately  after  the  failure  of 
that  company.  As  far  as  the  case  shows, 
no  loss  or  damage  ever  resulted  from  this 
practice  except  In  connection  with  the  last- 
named  company,  and  neither  regarding  the 
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tranaacUoDB  wltb  that  company  nor  regard- 
ing those  of  a  similar  character  had  with 
others  were  objections  ever  made  by  the  E. 
P.  Carpenter  Company  or  by  any  ot  its  stock- 
holders nntil  the  bringing  of  this  suit  12 
years  or  more  after  the  practice  ceased  and 
more  than  14  years  after  the  transactions 
were  had  of  which  the  orator  here  complains. 
All  of  the  funds  realized  from  accommoda- 
tion paper- under  the  practice  went  to  the  use 
of  the  corporation  unless,  as  the  orator 
claims,  it  be  a  portion  of  the  avails  of  the 
notes  exchanged  with  the  Rand  Avery  Com- 
pany, concerning  which  we  will  speak  pres- 
ently. From  the  facts  found  by  the  master 
In  the  respects  above  mentioned,  the  court 
below  might  well  have  Inferred  that  the  ora- 
tor had  full  knowledge  of  the  adoption  of 
such  practice  at  the  time  it  took  place,  and 
acquiesced  therein.  And  to  sustain  the  de- 
cree below  this  court  will  presume  that 
such  inference  was  there  made.  The  case 
of  Burt  v.  British,  etc.,  Assur.  Ass'n,  4 
De  Q.  &  J.  158,  is  much  in  point  showing 
a  Similar  conclusion  of  fact  based  upon  very 
like  circumstances. 

Under  our  practice  of  appointing  special 
masters  to  hear  causes  in  equity  on  the  evi- 
dence and  report  the  facts  to  the  court  (V.  a 
936-842),  such  masters  are  ofiBcers  of  the 
court  of  chancery,  and  that  court  may  Infer 
such  facts  from  those  reported  as  necessarily 
or  fairly  result  therefrom.  In  this  respect, 
reports  of  such  masters  stand  like  those  of 
auditors,  concerning  which  this  rule  has  long 
been  established.  Kimball  v.  Instate  of  Bax- 
ter, 27  Vt  628;  Pratt  v.  Page  et  al.,  32  Vt 
13.  It  Is  said,  however,  that  knowledge  by 
the  orator  of  the  issuing  of  the  notes  wltb 
the  Rand  Avery  Company  is  not  found  by  the 
master,  and  that  the  flnding  that  he  "ought 
to  have  known"  does  not  reach  the  situation. 
How  the  case  might  stand  in  this  respect 
were  the  transactions  with  that  company  alone 
to  be  considered  it  is  unnecessary  to  Inquire, 
for,  during  the  continuance  of  the  practice 
named  it  was  not  necessary  for  a  stockhold- 
er who  had  as.sented  thereto  or  acquiesced 
therein  to  have  personal  knowledge  of  all 
the  dlfTerent  transactions  had  under  it  in  or- 
der to  be  bound  by  it.  If  he  would  avoid 
the  effect  of  the  practice,  the  burden  Is  on 
him  to  show  a  subsequent  withdrawal  of  his 
assent  or  acquiescence  before  the  performance 
of  the  acts  with  the  consequences  of  which 
be  seeks  to  charge  an  officer  or  agent  of 
the  company  who  participated  therein.  In 
Gregory  v.  Patchctt,  33  Beav.  595,  it  is  said 
by  Sir  John  Romllly,  Master  of  the  Rolls: 
"Shareholders  cannot  lie  by  sanctioning,  or 
by  their  silence  at  least  acquiescing  In,  an  ar- 
rangement which  is  ultra  vires  of  the  com- 
pany to  which  they  belong,  watching  the  re- 
sult; if  it  be  favorable  and  profitable  to 
tliemselves,  to  abide  by  It  and  Insist  on  Its 
validity,  but.  If  it  proves  unfavorable  and 
disastrous,  then  to  Institute  proceedings  to  set 
It  aside."    Upon   the  same  princlpie,   such 


stockholders  cannot  maintain  an  action  against 
the  company's  officer  or  agent  who,  in  the 
performance  of  his  duties,  participated  in 
acts  done  pursuant  to  such  arrangement,  for 
the  loss  or  damage  resulting  therefrom. 
Hirimes  et  al.  v.  Wlilard.  125  N,  Y.  75.  25 
N.  B.  1083,  11  L.  R.  A.  170;  Watts'  Appeal. 
78  Pa.  870;  McCampbell  v.  Fountain  Head 
R.  R.  Co.,  Ill  Tenn.  55.  77  S.  W.  1070,  102 
Am.  St  Rep.  731;  Alexander  r.  Searcy,  8V 
6a.  53a  8  S.  E.  630,  12  Am.  St.  Rep.  337; 
Evans  T.  Snallcombe,  L.  R.  (3  Eng.  &  Ir. 
App.)  249. 

It  Is  further  urged  that  the  accommodation 
was  extended  In  the  major  part  for  the  bene- 
fit of  Growell  and  Carpenter,  not  for  that  of 
the  company.  But  we  do  not  think  a  fair 
construction  of  the  findings  warrants  this 
contention.  It  Is  true  that  the  avails  of  some 
of  the  accommodation  notes  in  controversy 
were  received  by  Orowell  and  charged  to  him 
in  the  account  kept  with  him  on  the  books  of 
the  Eu  P.  Carpenter  Company,  and  a  part  of 
the  avails  were  had  by  Carpenter,  being  chai^ 
ged  to  him  In  hia  account  kept  by  the  com- 
pany, and  that,  during  the  period  covered  by 
these  transactions  with  the  Rand  Avery  Com- 
pany, the  aggregate  gums  thus  received  by 
them  which  probably  were  ot  the  avails  of 
those  notes  equaled  the  major  part  of  them. 
T«t  the  record  shows  that,  during  all  the 
time  the  B.  P.  Carpenter  Company  was  In 
business,  it  was  necessary  for  it  to  obtain 
the  Indorsement  of  Crowell  on  its  own  notes 
and  on  some,  If  not  all,  of  the  notes  received 
of  its  customers,  which  were  discounted  at 
local  banks,  in  fact  that  there  was  a  tacit 
understanding  that  he  should,  and  he  did. 
Indorse  such  commercial  paper.  AH  of  the 
same  time  the  company  occupied  buildings 
owned  by  him.  for  which  he  was  paid  or  cred- 
ited rent  As  of  January  1,  1888,  a  settle- 
ment was  made  between  him  and  the  com- 
pany, by  which  the  company's  indebtedness  to 
him  was  found  to  be  $5,191.43,  and  it  gave 
him  therefor  its  three  notes  on  demand  ag- 
gregating that  sum.  The  company  kept  a 
general  account  with  him,  and.  when  he  re- 
ceived the  avails  before  mentioned,  they  were 
not  applied  on  his  outstanding  notes  against 
the  company,  but  were  charged  to  him  In  the 
general  account  and  adjusted  at  their  next 
settlement  which  was  had  In  February,  1894. 
It  is  apparent  that  the  indebtedness  from  the 
company  to  Crowell  was  constantly,  and  rapid- 
ly Increasing,  for  on  January  1,  1892,  there 
was  due  him  $19,607.39— an  Increase  of  over 
$14,000  in  four  years — and  on  January  1, 
1003,  it  had  reached  the  sum  of  $42,494.59. 
At  the  annual  meeting  held  -in  January  of 
each  year,  beginning  with  the  year  1888,  there 
was  submitted  to  the  directors  and  stock- 
holders a  detailed  statement  of  the  financial 
standing  of  the  company.  Its  debts  and  lia- 
bilities being  itemized.  The  orator  examined 
each  of  these  statements,  from  which  he 
knew,  or  was  l)ound  to  know,  that  the  com- 
pany was  year  by  year  getting  more  and  more 
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in  debt  to  Crowell,  yet  he  neither  protested 
against  nor  objected  to  the  correctness  of 
any  of  the  statements,  and  their  correctness 
appeared  to  be  upheld  by  the  boolcs  of  the 
company.  These  facts  seem  to  show  l)eyond 
question  that  not  only  were  the  accommoda- 
tion notes  for  the  benefit  of  the  company  In 
the  prosecution  of  its  business,  and  that  it  in 
fact  so  had  the  benefit  of  them,  but  that  such 
was  the  understanding  of  the  directors  In- 
clndlns  the  orator  at  the  time  the  transac- 
tlons  took  place.  There  Is  no  finding  that 
Crowell,  eltbtr  alone  or  In  connection  with 
any  othor  <^cer  or  agent  of  the  company,  did 
anything  in  respect  to  these  notes,  or  the 
avails  thereof,  which  was  not  in  good  faith  to 
til.}  company  in  the  performance  of  his  dntips 
as  Its  offloer  or  agent,  nor  do  the  facts  found 
present  a  case  where  the  law  will  infer  fraud 
from  the  relationship  of  the  parties  or  the 
dmunstances  l>y  which  they  were  surround- 
ed. Manifestly  the  avails  received  by  Crow- 
ell, as  before  stated,  were  treated  by  the 
directors  as  a  payment  to  him  <m  his  account 
with  the  company  and  as  such  it  was  ac- 
quiesced in,  and  confirmed  by,  them.  No  rea- 
son is  shown  why  a  court  of  equity  should 
not  now  consider  It  In  the  same  way. 

Tills  brings  ns  to  the  consideration  of  the 
second  question  presented  which  is  whether 
the  amount  of  the  notes  and  accounts  speci- 
fied in  paragraph  1  of  the  written  agreement 
made  by  Crowell  and  the  orator  under  date 
of  January  1,  1802,  should  In  equity  be  char- 
ged to  the  former  In  his  account  on  the  books 
of  the  E.  P.  Carpenter  Company  and  deducted 
from  ttie  balance  then  due  him  from  the 
company.  In  accordance  with  the  provisions 
of  that  agreement  It  was  there  agreed  by 
the  parties:  (1)  That  their  joint  notes,  and 
accounts  due  to  the  company,  be  thereby  made 
an  individual  matter  between  them,  and  the 
amount  of  these  items  on  that  day,  $5,375.49, 
were  to  be  charged  to  Crowell  on  the  books 
of  the  company  and  deducted  from  the  bal- 
ance of  the  sum  which  was  shown  by  these 
books  to  be  due  him;  (2)  that  the  aforesaid 
notes  and  accounts  were  to  be  made  up  and 
balanced,  placed  in  an  envelope  with  the 
stock  against  which  the  notes  were  given, 
and  with  a  copy  of  the  agreement  kept  In 
ttie  safe  of  the  company  in  trust  for  the  par- 
ties to  the  agreement  as  their  interests  might 
an>ear;  (S)  that  the  orator  held  himself  liable 
eqnally  with  Crowell  for  any  possible  loss 
on  money  loaned  the  company  or  indorse- 
ments of  its  notes  or  business  paper,  and  "he 
gives  his  notes  to  said  Crowell  as  collateral 
security  for  this  agreement,  payable  to  such 
amonnt  as  may  appear  to  be  due  In  such  loss 
on  settlement  of  the  affairs  of  the  company, 
and  also  from  the  effect  of  the  credit  above 
agreed  on";  and  (4)  that  the  agreement 
should  terminate  October  1,  1892.  The  mas- 
ter states  that  the  only  consideration  claimed 
•r  shown  for  this  agreement  other  than  any 
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mutual  promisee  disclosed  by  tbe  agreement 
itself,  as  far  as  Crowell  Is  concerned,  was  his 
liability  to  tbe  company  and  to  the  orator 
as  stockholder  thereof  by  reason  of  the  loss 
to  the  company  on  the  "Rand  Avery  Company 
swap  notes"  before  mentioned,  and  also  the 
forbearance  of  the  orator  to  enforce  such 
liability  against  bim.  It  is  found  that  the 
orator  has  not  attempted  to  enforce  such 
liability  until  the  bringing  of  this  suit,  and 
the  master  states  that  he  Is  unable  to  find 
that  this  forbearance  was  asked  for,  or  pro- 
cured, by  Crowell,  and  submits  to  the  court 
the  question  whether  the  contract  has  a  su£B- 
dent  consideration.  But  whether  there  was 
a  sufficient  consideration  to  support  the  agree- 
ment or  not  is  Immaterial  in  the  disposition 
we  make  of  the  case.  Nothing  has  been  done 
by  either  party  to  carry  out  the  provisions 
of  the  contract,  althongh  there  has  been  talk 
atmut  It  between  them  on  various  occasions. 
The  nature  of  this  talk  is  not  shown.  It 
appears  that,  when  the  agreement  was  made, 
the  parties  were  liable  to  the  B.  P.  Carpenter 
Company  on  their  Joint  and  Individual  notes 
as  stated  In  the  first  paragraph  of  the  con- 
tract The  Joint  note  included  therein  was  for 
$1,450.  This  note  the  company  continued  to 
hold  the  same  as  before  until  the  year  1901, 
when  it  was  divided  between  Crowell  and  the 
orator,  each  giving  his  note  to  the  company 
for  his  share.  It  further  fairly  appears  that 
the  number  of  shares  of  stock  in  the  com- 
pany to  which  the  orator  claims  to  be  en- 
titled legally  or  equitably  is  120,  and  that, 
subsequent  to  the  making  of  the  agreement 
he  pledged  69  of  the  shares  as  collateral 
security  to  various  other  persons  and  Insti- 
tutions and  deposited  the  remaining  shares 
with  still  another  i>erson  in  trust  This  is 
the  condition  of  the  stock  at  the  present  time. 
Thus  it  appears  that  instead  of  carrying 
out  the  provisions  of  the  contract  tbe  parties 
were  conducting  themselves  In  a  manner  in- 
consistent with  that  purpose  by  making  ma- 
terial changes  in  the  condition  of  the  sub- 
ject-matters thereof,  by  reason  of  which  tbe 
contract  could  not  be  carried  out  by  them  In 
some  of  its  most  essential  features. 

In  these  circumstances  this  court  will  pre- 
sume that  the  court  below  Inferred  from  the 
facts  reported,  as  it  well  might,  that  the 
agreement  of  January  1,  1892,  was,  before 
breach,  rescinded  by  the  mutual  consent  of 
the  parties  and  thereby  rendered  without 
force.  This  the  parties  were  competent  to  do 
(Blood  V.  Enos,  12  Vt  625,  36  Am.  Dec.  3«3 ; 
Flanders  v.  Fay,  40  Vt  316),  and  the  agree- 
ment to  rescind  may  be  shown  by  such  cir- 
cumstances, or  by  such  a  course  of  conduct, 
as  clearly  Indicates  that  the  intention  of  the 
parties  was  that  It  should  so  operate.  Whee- 
den  V.  Flske,  60  N.  H.  125. 

It  follows  that  the  orator  Is  entitled  to  no 
relief  under  the  contract. 

Decree  aflarmed,  and  cause  remanded. 
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(Sopreme   Court  of  Vermont.    Lamoille.    Jan. 
8.  1907.) 

IKBUBARCB— Policy  for   Bbnxvit  or  Mort- 

OAOKK— PA.TI1ENT   OF   L088— APFIJ0A.TION    OF 
iRSnBANCZ. 

Whore  certain  building  on  property  mort- 
^ged,  insured  for  the  benefit  of  the  mortfraftee, 
were  destroyed  by  fire,  and  the  loss  paid  to  the 
latter  at  a  time  when  no  part  of  the  mortgaKe 
debt  was  due,  the  mortgaKee  was  not  entitled  to 
apply  any  part  of  the  money  so  received  on 
the  debt  without  the  consent  of  the  mortsaKor, 
but  was  bound  to  hold  and  apply  it  to  the  ex- 
tinguishment of  the  debt  as  fast  as  it  matured. 

[EJd.  Note.— For  cases  in  point,  see  Cent.  Dijt. 
TOl.  28.  Insurance,  §  1447.] 

Miles,  J.,  dissenting. 

Appeal  In  Chancery,  Lamoille  Oonnty; 
LoTeland  Munson,  Chancellor. 

Suit  by  W.  E.  Thorp  against  Charles  P. 
Croto  and  others  to  foreclose  a  mortgage.  A 
decree  was  rendered  in  favor  of  complainant, 
and  defendants  appeal.  Reversed.  Bill  dis- 
missed. 

The  petition  Is  to  foreclose  the  defendants' 
equity  of  redemption  In  certain  real  estate 
upon  which  the  petitioner  holds  a  mortgage 
secnring  six  notes,  of  |200  each,  all  dated 
November  16,  1901,  and  payable  in  6,  7,  8,  9, 
10,  and  11  years  from  date,  respectively, 
with  Interest  annually.  In  the  month  of  An- 
gnst  1908,  the  bam  on  the  mortgaged  prem- 
ises was  destroyed  by  fire,  and  the  Insurance, 
$247.50,  was  paid  to  the  petitioner  by  the 
Insurance  company,  and  by  him  Indorsed  on 
the  two  notes,  as  stated  In  the  opinion,  under 
date  of  December  17,  1903.  The  policy  under 
which  this  Insurance  was  paid  was  pro- 
cured by  the  mortgagor  for  the  benefit  of  the 
mortgagee. 

Argued  before  ROWBLL,  0.  J.,  and  TY- 
LER, WATSON,  POWERS,  and  MILES,  JJ. 

C.  G.  Austin  ft  Sons,  for  appellants.  Brown 
ft  Hopkins,  for  appellee. 

MILES,  J.  The  question  raised  In  this 
case  is:  Must  the  mortgagee,  receiving 
money  on  a  fire  insurance  policy  procured  by 
the  mortgagor  for  his  benefit,  hold  that  mon- 
ey until  some  part  of  the  mortgage  debt  is 
due,  and  thereafter  apply  it  as  fast  as  it  falls 
due,  and  no  faster?  At  the  time  the  money 
was  received  by  the  mortgagee  no  part  of 
the  principal  or  Interest  was  then  due  upon 
the  mortgage  Indebtedness,  which  then  con- 
sisted of  six  promissory  notes,  of  $200  each, 
bearing  date  November  16,  1901,  and  made 
payable  6,  7,  8,  0,  10,  and  11  years  from  date, 
with  Interest  annually  from  January  1,  1902. 
At  the  time  this  money  was  received  by  the 
mortgagee,  be  Indorsed  it  as  a  paym^it  upon 
the  note  first  falling  due  to  the  extent  of 
$200,  thereby  extinguishing  the  principal  of 
that  note,  If  treated  as  a  payment,  and  leav- 
ing due  th^eon  only  the  Interest  which  bad 
accrued  upon  it  to  tiiat  date ;  the  first  year's 
Interest  on  all  the  notes  having  been  paid 


previous  to  the  receipt  of  the  Insurance  mon- 
ey by  the  mortgagee.  The  balance  ot  the 
money  the  mortgagee  indorsed  generally  upon 
the  note  next  falling  due.  No  direction  was 
given  by  the  defendant  mortgagor  to  the 
orator  as  to  what  disposition  he  desired  to 
have  made  of  that  money  until  some  time 
after  the  application  bad  been  made.  His 
contention  now  is  that,  as  no  part  of  the  debt 
was  due  at  the  time  the  money  was  received, 
the  orator  had  no  right  to  indorse  it  upon 
the  debt  \yithout  his  consent  until  some  part 
of  It  fell  due. 

It  Is  undoubtedly  true  that  such  is  the  law, 
and  the  court  are  all  agreed  tliat  mon^  so 
received  cannot  be  applied  as  a  payment  nn- 
on  the  mortgage  debt,  if  no  part  Is  due  at  t.a 
time  of  application,  without  the  consent  of 
the  mortgagor;  and  a  majority  of  the  court 
hold  that,  when  the  debt  does  fall  due,  the 
mortgagee  not  only  may,  but  must,  apply 
the  money  to  the  extinguishment  of  the  debt 
as  fast  as  the  same  falls  due,  and  that  the 
mortgagee  holds  such  money  for  the  payment 
of  the  debt,  and  the  application  must  be 
made  as  the  law  requires  In  cases  where  | 
money  is  received  on  a  pledge.  In  Lewis  v.  I 
Jewett,  61  Vt.  878,  which  was  a  suit  upon  I 
two  notes  against  the  defendant,  secured  by  j 
the  pledge  of  other  notes  on  which  was  re- 
ceived a  sum  of  money  during  the  pendency  j 
of  the  suit,  it  was  said  by  the  court  (Ross, 
J.,  delivering  the  opinion):  "When  the  sum 
came  into  the  plalntifTs  bands,  by  force  of 
the  relation  in  which  he  held  the  Mower 
notes,  it  was  to  be  used,  so  far  as  was  neces- 
sary to  effect  that  purpose,  to  extingnisb  the 
balance  due  the  plalntUF  from  the  defendant 
on  the  notes  in  suit  The  receipt  of  this  sum 
by  the  plaintiff  efTected  and  operated  upon 
the  suit  the  same  as  it  would  if  the  plaintiff 
bad  received  the  same  sum  in  payment  of 
the  balance  due  him  on  the  notes  in  suit" 
In  the  case  of  Hunt  v.  Nevers,  15  Pick. 
(Mass.)  500,  26  Am.  Dec.  618,  Shaw,  C.  J.. 
says:  "It  is  a  general  rule  that  where  col- 
lateral security  is  received  for  a  debt,  wltb 
power  to  convert  the  security  into  mon^, 
this  is  specifically  applicable  to  the  payment 
of  such  debt  The  same  person  being  the 
party  to  pay  and  receive,  no  act  is  necessary, 
and  the  law  makes  the  application.  If  tlie 
proceeds  equal  or  exceed  the  amount  of  the 
debt,  it  is  de  facto  paid.  No  action  would 
lie  for  it,  and  proof  of  these  facts  would  sup- 
port the  defense  of  payment"  To  the  same 
effect  is  the  case  of  Prouty  v.  Eaton,  41  Barb. 
409,  In  which  the  court  say:  "This,  as  a 
matter  of  law,  is  a  payment  upon  the  princi- 
pal debt  Prima  facie  there  Is  nothing  else 
upon  which  the  money  paid  conld  apply." 
The  last-named  case  was  one  In  which  the 
money  received  was  a  payment  upon  a  mort- 
gage held  as  collateral  security.  Similar 
cases  can  be  found  in  other  states  besides 
Massachusetts  and  New  York;  but  no  use- 
ful purpose  could  be  served  In  collecting 
cases  upon  this  point,  as  the  rule  for  the  ap- 
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plication  of  payments  recelTed  In  sach  cases 
Is  well  settled,  and  rests  upon  principle  as 
well  as  upon  aatborlty. 

Applying  this  rule  to  the  case  at  bar,  It 
follows  that  the  orator  had  no  right  to  apply 
the  money  as  he  did,  bnt  that  he  should  have 
held  it  nntil  a  part  of  the  mortgage  debt  fell 
due,  and  then  should  have  applied  it  to  the 
part  which  bad  fallen  due,  and  as  it  fell  due, 
and,  upon  bis  failure  to  make  that  applica- 
tion, tbe  law  will  make  it  The  master  has 
found  that.  If  such  application  is  made,  there 
was  nothing  due  on  the  mortgage  debt  at  tbe 
time  the  petition  was  brought,  and  that  the 
petition  should  be  dismissed. 
.  Some  question  was  made  on  fbe  trial  of 
this  cause  before  the  master  respecting  tbe 
defendant's  failure  to  insure  the  buildings  on 
the  mortgaged  premises  in  accordance  with 
the  condition  of  the  mortgage,  and  the  master 
has  found  that  the  mortgagor  failed  in  some 
respects  to  insure  strictly  In  accordance  with 
that  condition;  but  be  also  flnds  that  such 
failure  was  the  result  of  a  misunderstanding 
on  the  part  of  the  mortgagor,  and  his  inabili- 
ty to  perform  tbe  condition  in  that  respect 
any  sooner  than  be  did,  after  he  learned  that 
the  insurance  bad  expired  and  tbe  buildings 
were  not  insured  as  the  condition  of  the 
mortgage  required.  He  also  flnds  that  no 
damage  was  occasioned  the  orator  in  con- 
sequence of  this  failure,  and  that,  after  the 
insurance  was  efTected,  the  orator  has  had 
the  possession  of  that  policy,  and  still  has  it 
In  Tlew  of  tbe  fact  that  the  orator  has  made 
In  his  brief  no  point  of  this  failure  to  keep 
tbe  buildings  on  the  mortgaged  premises  in- 
sured stricOy  in  accordance  with  the  condi- 
tion of  tbe  mortgage,  and  no  damage  having 
resulted  from  It,  we  consider  It  unnecessary 
to  say  anything  respecting  that  matter,  but 
pnss  by  It  as  tbe  orator  bas  done. 

Decree  reversed,  with  costs  in  this  court, 
and  cause  remanded,  with  mandate  that  tbe 
bin  be  dismissed. 

MIIjBS,  J.  (dissenting).  As  a  general  rule, 
dissenting  opinions  are  more  harmful  than 
beneficial;  for  tbe  opinion  of  the  majority  is 
usually  correct  and  in  many  Instances  would 
settle  the  law  upon  a  new  question  for  the 
first  time  raised  In  that  case,  bnt  for  tbe 
doubt  and  suspicion  cast  upon  it  by  tbe  dis- 
senting opinion.  It  Is  only  when  tbe  judge 
cannot  conscientiously  concur  with  tbe  ma- 
jority, and  when  bis  dissent  without  any  rea- 
son for  it  being  stated,  must  appear  frlTolous 
and  weak  to  all  who  do  not  carefully  investi- 
gate for  themselves,  that  be  is  justified  In 
writing  a  dissenting  opinion.  Such  is  my 
justification  for  writing  this  opinion. 

The  question  stated  in  tbe  opinion  of  tbe 
majority,  and  restated  here.  Is:  Must  the 
mortgagee  receiving  money  on  a  fire  insurance 
policy  procured  by  the  mortgagor  for  his  bene- 
fit, hold  that  money  until  some  part  of  tbe 
mortgage  debt  is  due,  and  thereafter  apply 
It  as  fast  as  It  falls  due,  and  no  faster?    It 


is  somewhat  remarkable  that  only  a  few 
cases  can  be  found  In  which  a  question  of 
so  much  importance  bas  been  considered. 
Tbe  question  of  tbe  application  of  Insurance 
money,  as  between  the  mortgagor  and  mort- 
gagee, Inr  various  circumstances,  bas  quite 
frequentiy  been  before  tbe  courts ;  but  I  am 
unable  to  find  many  in  which  tbe  exact  ques- 
tion raised  in  the  case  at  bar  has  been  passed 
upon,  or  which  contain  principles  closely 
analogous  to  tbe  principles  involved  in  the 
case  at  bar.  Statements  in  text-books,  as  well 
as  in  numerous  cases,  can  be  found  strong 
enough,  perhaps,  to  justify  a  conclusion  that 
such  insurance  money  must  be  applied  to  the 
mortgage  debt  as  fast  as  the  same  falls  due, 
if  we  consider  only  the  language  of  the  state- 
ment made  or  rule  laid  down.  Independent 
of  the  cases  wherein  they  are  made  or  from 
which  tbe  rule  Is  taken;  but,  if  the  investi- 
gation goes  down  into  tbe  cases  in  search 
of  the  source  of  such  statements  and  tbe 
foundation  upon  which  they  rest,  the  conclu- 
sion must  follow  tbat  they  do  not  bold  that 
such  insurance  money  must  be  so  applied. 

Beginning  tbat  Investigation  with  Cyc 
vol.  19,  p.  885,  it  is  found  tbat  tbe  rule  laid 
down  by  the  author  of  tbat  work  is  in  the 
following  language:  "The  mortgagee  Is  un- 
dor  obligation  to  apply  the  proceeds  of  in- 
sm-ance  taken  by  the  mortgagor  for  the 
mortgagee's  benefit  to  the  satisfaction  or  re- 
duction of  the  mortgage  debt"  If  this  rule 
is  considered  In  connection  with  the  general 
subject  It  will  be  noticed  that  the  author  in- 
tended that  this  rule  was  subject  to  limita- 
tions, especially  those  stated  in  other  parts 
of  the  work.  Tbe  rule^  if  taken  strictly  lit- 
erally, would  require  tbe  mortgagee  to  make 
tbe  application  as  soon  as  the  money  was  re- 
ceived, whether  the  debt  was  or  was  not  th«a 
due,  and  whether  the  mortgagor  did  or  did 
not  oonsent  to  sucb  application;  but  tills  the 
author  did  not  intend,  for  In  another  part  of 
bis  work  be  lays  it  down  as  settled  law  tbat 
tbe  mortgagee  cannot  make  such  application 
without  the  consent  of  tbe  mortgagor,  and 
this  last  statement  has  tbe  sanction  of  all  the 
authorities,  in  cases  free  from  agreements 
and  modifying  provisions  upon  that  subject 
Hopkins  on  Real  Property,  p.  198;  Gordon 
V.  Ware  Sav.  Bank,  115  Mass.  688;  Fergus 
V.  Wllmarth,  117  111.  542,  7  N.  E.  508; 
Naquin  v.  Tex.  Sav.  &  R.  B.  Invest.  Asso- 
ciation (Tex.  Snp.)  67  S.  W.  85,  68  L.  R.  A. 
711,  93  Am.  St  Rep.  8i55. 

To  know  the  value  of  any  rule  or  state- 
ment of  law.  It  is  necessary  to  know  from 
whence  It  sprang  and  upon  what  it  rests; 
so  I  have  attempted  to  trace  out  to  some 
extent  tbe  source  from  which  some  of  these 
statements  and  rules  have  been  takoi.  The 
foregoing  rule  or  statement  from  Cyc.  rests 
upon  the  following  authorities  cited  in  the 
note:  Home  Ins.  Oo.  v.  Marshall,  48  Kan. 
235,  29  Pac.  161;  Concord  Mut  Fire  Ins.  Go. 
V.  Woodbury,  45  Me.  447 ;  Sterling  Fire  Ins. 
Oo.  V.  Beffrey,  48  Minn.  8,  60  N.  W.  922; 
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McDowell  ▼.  Morath,  64  Mo.  App.  290 ;  Smith 
T.  Packard,  10  N.  H.  575;  28  Cent.  Dig.  { 
1447.  An  ezamiDatlon  of  the  foregoing  caseq 
Bbowa  tbat  the  questions  and  facta  InvolT- 
ed  are  not  similar  to  the  question  and  facts 
involved  In  the  case  at  bar. 

In  Home  Ins.  Co.  v.  Marshall,  sopra,  tbe 
question  of  application  arose  upon  a  suit  by 
the  Insurance  company  against  the  mortgagor 
to  recover  the  full  amount  of  the  mortgage 
debt,  tbe  insurance  company  having  paid  the 
mortgagee  the  full  amount  and  tal^en  an  as- 
signment from  him  after  the  buildings  were 
destroyed  by  Are,  In  wUich  suit  the  company 
sought  f6  deprive  the  mortgagor  of  all  bene- 
fit of  the  insurance,  which  had  been  effected 
and  maintained  at  his  own  expense.  What  Is 
said  In  that  case  about  the  application  of  in- 
surance money  is  said  with  reference  to  its 
application  by  the  mortgaged,  when  called 
npon  to  account  tor  It  in  a  case  in  which 
he  is  liable  to  account.  The  only  question 
here  was  whether  he  was  liable  to  account. 
If  he  was  liable  to  account,  there  was  no 
question  but  that  It  should  be  accounted  for 
in  that  case  in  reduction  of  tbe  mortgage  debt 

In  Concord  Mut.  Fire  Ins.  Co.  v.  Woodbury, 
supra,  the  mortgagee  effected  the  Insurance, 
and,  upon  payment  of  his  mortgage  by  the 
Insurance-  company  after  the  property  was 
destroyed  by  Are,  assigned  the  mortgage  and 
debt  to  them.  Afterwards  they  brought  suit 
against  the  mortgagor  for  the  possession  of 
the  mortgaged  premises,  and  It  was  held 
that  the  action  could  be  maintained.  What 
Is  said  about  the  application  of  Insurance 
money  is  not  called  for  by  any  question  rais- 
ed in  the  case,  and  is  based  on  King  v.  State 
Mut  Fire  Ins.  Co.,  7  Ouah.  (Mass.)  1,  54 
Am.  Dec.  688.  This  case  simply  holds  that 
a  mortgagee  may  recover  for  bis  own  use 
on  an  insurance  policy  obtained  by  himself 
at  his  own  expense.  Judge  Shaw,  In  his  opin- 
ion, however,  discusses  the  rights  of  the  mort- 
gagor where  he  effects  the  Insurance  for  the 
benefit  of  the  mortgagee;  but  that  question 
Is  not  raised  In  the  case,  and  the  judge  cites 
no  authorities  to  support  his  opinion  In  this 
respect  What  he  said  in  this  respect  is  mere 
obiter  dicta,  and.  If  what  he  said  Is  to  be 
construed  as  holding  that  the  mortgagee  must 
apply  the  Insurance  money  as  fast  as  the 
mortgage  debt  falls  due,  then  he  did  not 
state  tbe  law  as  It  Is  now  understood  In 
Massachusetts. 

Sterling  Fire  Ins.  Co.  v.  Beffrey,  supra, 
was  a  foreclosure  proceeding  by  the  insurance 
company  to  whom  the  mortgage  bad  been  as- 
signed by  the  mortgagee,  under  a  stipulation 
In  the  x)ollcy  that  he  should  do  so  upon  pay- 
ment to  bim  of  the  amount  dne  on  his  debt 
The  assignment  was  made  after  tbe  build- 
ings were  destroyed  by  fire.  The  court  held 
that  under  the  terms  of  this  mortgage  and  the 
policy,  and  in  tbe  circumstances  of  that  case, 
tbe  mortgagor  could  not  compel  tbe  applica- 
tion Df  the  insurance  money.  All  that  there 
is  is  the  case  to  support  the  statement  In 


Cyc.  Is  what  Is  said  outside  of  tbe  question 
raised  and  determined. 

In  McDowell  v.  Morath,  supra,  tbe  case 
showed  that  tbe  plaintiff  gave  the  defendant 
a  writing.  In  legal  effect  held  to  be  a  mort- 
gage securing  a  loan  upon  real  property, 
conditioned  to  keep  the  buildings  upon  said 
real  estate  insured  for  the  benefit  of  the 
defendant  Upon  the  expiration  of  tbe  pol- 
icy which  the  plaintiff  first  took  out,  and 
after  his  failure  to  reinsure  atid  keep  the 
buildings  on  the  mortgaged  premises  hisured 
according  to  contract,  tbe  defendant  caused 
them  to  be  Insured  at  the  expense  of  the 
plaintiff,  by  a  policy  limiting  the  company's 
liability  to  tbe  plaintiCTs  Indebtedness  to  tbe 
defendant  Upon  tbe  buildings  being  burn- 
ed tbe  defendant  settled  with  tbe  company 
for  the  sum  due  on  bis  debt  against  tbe 
plaintiff.  Held,  that  the  plaintiff  could  not  \ 
recover  the  balance  of  the  policy  above  the 
sum  received  by  the  defendant  In  the  settle- 
ment as  he  had  settled  for  as  much  as  either 
could  recover.  The  decision  in  that  case 
was  controlled  by  the  terms  of  the  policy, 
and  what  was  said  about  the  application  of 
insurance  money  was  not'  called  for  by  any 
question  raised  in  the  case. 

In  Smith  V.  Packard,  supra,  one  standing 
In  the  place  of  the  mortgagee  received  on  the 
Insurance  policy  more  then  enough  to  pay 
the  mortgage  debt  and  Interest.  It  was  held 
that  he  was  liable  for  the  excess  above  the 
sum  due  on  bis  debt  In  this  case,  presuma- 
bly, the  debt  was  dne,  and,  being  due,  the 
mortgagor,  or  one  standing  in  his  place,  had 
a  right  to  pay  the  debt  and  have  the  mort- 
gage discharged.  A  part  of  the  mortgaged 
property  then  being  in  cash,  it  would  be  use- 
less, and  therefore  unnecessary,  for  the  per- 
son redeeming  the  entire  property  to  redeem 
that  money  with  other  money.  This  case,  in 
its  peculiar  circumstances,  supports  the  aa- 
tbor's  statement;  but  it  does  not  support  the 
doctrine,  as  it  seems  to  me,  that  the  mort- 
gagee, receiving  such  money  before  any  part 
of  his  debt  is  dne,  must  bold  it,  imless  tbe 
mortgagor  consents,  and  apply  it  as  tbe  debt 
falls  due.  The  redemptlcm  of  the  mortgaged 
property  by  payment  of  the  whole  debt  when 
dne  produces  an  entirely  different  result  from 
a  redemption  after  default  to  pay  part  of  tbe 
debt  when  due,  leaving  a  part  not  then  due 
and  still  unpaid.  In  tbe  former  case  tbe 
mortgagee's  title  is  extinguished,  while  In 
the  latter  It  remains  unaffected.  In  the  for- 
mer the  mortgagee  is  compelled  to  relinquish 
all  right  by  a  discharge  of  his  mortgage, 
while  in  tbe  latter  be  cannot  be  compelled  to 
take  a  portion  of  the  property  either  as 
security  or  payment  Jones  on  Mortgages 
(2d  Bd.)  S  707.  In  the  former  case  the  mort- 
gagee cannot  decline  to  take  the  insurance 
money  as  a  payment  on  tbe  ground  that  It 
will  impair  his  security,  while  in  the  latter 
he  can. 

Tbe  next  and  last  citation  by  Cyc.  Is  2S 
Cent  Dig.  i  1447.    Tbat  authority  dtes  aU 
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tbe  cases  cited  In  Cyc,  and.  In  addition,  it 
cites,  under  tlie  liead  of  "Application  of  Pro- 
ceeds of  Insurance  to  Debt,"  Conn.  Mnt  Life 
Ins.  Co.  V.  Scammon  et  al.  (C.  C)  4  Fed. 
2C3,  and  tTister  County  Sav.  Inst.  v.  De<ier, 
11  Hun,  515.  The  latter  case  was  overruied 
by  Same  t.  Lealie,  73  N.  Y.  161,  29  Am.  Bep. 
115,  and  requires  no  further  conuuent. 

In  the  case  of  Conn.  Mut.  Life  Ins.  Co.  t. 
Scammon,  supra,  the  facta  disclosed  that  the 
mortgage  was  conditioned  that  the  defend- 
ant would  lieep  the  buildings  thereafter  erect- 
ed on  the  mortgaged  premises  insured,  and 
would  assign  and  deliver  the  policy  to  the 
plaintifFs,  who  should  hold  it  as  collateral 
security,  with  the  right  to  collect  and  apply 
the  money  to  the  restoration  of  the  build- 
ings destroyed.  The  buildings  were  burned, 
the  money  paid  to  the  plaintiffs,  and  by  them 
handed  over  to  one  of  the  mortgagors  to  re- 
store the  buildings,  who  failed  to  do  so,  and 
who  converted  the  money  to  bis  own  use. 
Upon  suit  being  brought  to  recover  the  debt, 
it  was  held  that,  as  to  the  other  two  defend- 
ants, tbe  receipt  of  the  Insurance  money  by 
the  plaintiffs  must  be  held  to  be  a  payment 
Clearly  this  case  does  not  lay  down  a  mle 
regnlatlng  the  general  application  of  insur- 
ance money  by  the  mortgagee.  It  is  therein 
simply  held  that,  not  having  applied  it  as  pro- 
vided in  the  mortgage,  the  mortgagees  must 
account  for  it  as  a  payment 

Htlliard  on  Heal  Property  (3d  Ed.)  vol.  1, 
p.  260,  lays  the  rule  down  as  follows:  "If 
tbe  debt  has  not  been  paid*  the  money  goes 
to  pay  It  pro  tanto,  and  Is  therefore  so  ap- 
plied to  the  mortgagor's  benefit."  The  only 
antborlty  cited  in  support  of  this  statement 
Is  King  V.  State  Ins.  Co.,  supra,  already 
commented  upon. 

In  Jones  on  Mortgages  (2d  Ed.)  vol.  1,  S 
400,  It  Is  stated:  "The  mortgagee  receives 
the  proceeds  to  apply  in  the  first  place  to  the 
payment  of  the  mortgage  debt,  and  then  he 
is  trustee  for  the  mortgagor  for  any  balance 
left  in  his  hands."  The  author  cites  in  sup- 
port of  this  statement  Powley  v.  Palmer,  5 
Gray  (Mass.)  549.  In  that  case  the  only  ques- 
tion raised  was  whether  the  mortgagee  was 
entitled  to  an  allowance  for  premiums  paid 
and  expense  of  insurance  of  the  mortgaged 
property,  upon  failure  of  the  mortgagor  to  do 
so  as  stipulated  in  the  condition  of  the  mort- 
gage. It  was  held  that  he  was  entitled  to 
have  the  same  allowed  on  tbe  accounting  in 
that  case,  wliich  was  a  proceeding  to  redeem. 
What  the  learned  Judge  said  by  way  of  ar- 
gument in  that  case  was  without  considera- 
tion of  the  subject  of  the  application  of  In- 
surance money  received  by  a  mortgagee,  and 
DO  autlioritles  are  cited  by  him  in  support  of 
wliat  be  says,  and  It  was  not  called  for  by 
any  question  raised  in  the  case. 

In  Washburn  on  Real  Property  (3d  Ed.) 
▼ol.  2,  p.  216,  the  statement  is  made  as  fol- 
lows: "And  when  the  mortgagee  is  trustee 
(or  tbe  mortgagor  In  respect  to  tbe  Insurance 
iipon  tbe  premises,  as  where  the  mortgagor 


effects  the  Insurance  payable  to  tbe  mort- 
gagee, or  tbe  mortgagee  effects  it  at  the  mort- 
gagor's expense  and  by  Ills  consent  what- 
ever Is  received  by  the  mortgagee  thereon 
must  be  accounted  for  towards  the  mortgage 
debt"  To  this  statement  tbe  author  cites 
King  V.  State  Ins.  Co.,  supra;  Fowley  v. 
Palmer,  supra;  Graves  v.  Hampden  Ins.  Co., 
10  AUen  (Mass.)  281  (cited  as  382).  No  fur- 
ther comment  need  be  made  respecting  Fow- 
ley V.  Palmer,  supra,  and  King  v.  State  Ins. 
Co.,  supra,  as  it  has  clearly  been  shown  by 
what  has  already  been  said  that  neither  are 
authority  for  holding  that  tbe  mortgagee 
must  hold  the  money  until  some  part  of  the 
debt  Is  due,  and  then  apply  it  as  fast  as  it 
does  fail  due.  In  Graves  v.  Hampden  Ins. 
Co.,  supra,  which  was  a  proceeding  to  re- 
deem, the  only  question  settled  was  as  to  tbe 
rights  of  the  purchaser  of  the  equity,  where 
tbe  purchase  was  made  after  the  insured 
buildings  were  burned;  the  owner  of  the 
equity,  in  pursuance  of  a  provision  in  the 
mortgage,  having  taken  out  a  policy  upon  the 
buildings  on  tbe  mortgaged  property  at  his 
own  expense,  payable  to  the  mortgagee.  In 
which  It  was  provided  that  no  sale  of  the 
property  should  affect  the  rights  of  the  mort- 
gagee, but  a  change  In  the  title  should  de- 
termine the  risk,  and  having  sold  his  equity 
after  the  buildings  had  been  burned,  and  the 
policy  being  assigned  to  the  insurance  com- 
pany by  the  mortgagee,  upon  the  company 
paying  to  him  the  sum  due  on  hla  mortgage, 
held  that  the  purchaser  of  tbe  equity  might 
redeem  the  premises  upon  paying  to  the  In- 
surance company  the  balance  due  upon  the 
mortgage  after  deducting  the  sum  due  on 
the  Insurance. 

In  Hopkins  on  Real  Property  the  author 
states  as  follows  (on  page  198),  viz. :  "In 
case  of  a  loss  under  such  a  policy,  the  mort- 
gagee must  apply  the  Insurance  money  to  the 
mortgage  debt,  If  it  be  due."  He  bases  this 
statement  on  the  cases  of  Waring  v.  Indem- 
nity Fire  Ins.  Co.,  45  N.  Y.  606,  6  Am.  Rep. 
146,  and  Waring  v.  Loder,  53  N.  Y.  581.  Ail 
that  Is  held  in  Waring  v.  Indemnity  Fire 
Ins.  Co.,  snpra,  is  that  the  Insured  may 
sustain  an  action  against  an  insurance  com- 
pany for  a  loss  by  fire,  notwithstanding  that 
he  has  sold  the  property  and  received  pay 
but  still  holds  the  possession  of  tbe  property, 
where  the  policy  was  issued  to  insure  prop- 
erty "sold  but  not  removed."  In  Waring  v. 
liOder,  supra,  all  that  the  court  decided  was 
that,  tliough  the  mortgage,  or  a  Judgment  of 
foreclosure  founded  thereon,  should  be  actu- 
ally assigned  to  the  Insurer,  it  would  not 
avail  bim,  except  so  far  as  it  was  unpaid 
by  tbe  insurance.  It  Is  true  that  tbe  court 
say  that  such  money  should  be  applied  to 
the  payment  of  the  mortgage  debt;  but  the 
statement  Is  general  and  without  limita- 
tion, and  was  never  intended  as  the  an- 
nouncement of  a  general  rule,  to  be  applied 
in  all  cases  where  insurance  money  was  re- 
ceived by  the  mortgagee  on  a  policy  effected 
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for  his  benefit  without  a  contract,  express  or 
Implied,  u  to  how  it  should  be  applied. 

A  statement  similar  to  that  used  In  the 
text-books  and  cases  to  which  attention  has 
been  called  can  be  found  in  a  case  In  this 
state  (Brighton  v.  Doyle,  64  Vt  616.  25 
Atl.  694),  In  which  Judge  Munson  wrote  the 
opinion,  wherein  he  says :  "In  collecting  the 
Insurance  money,  he  received  It  on  the  in- 
debtedness for  which  the  property  was  mort- 
gaged, and  it  should  have  been  so  applied." 
This  statement,  separated  from  the  facts  in 
the  cases,  might  lead  one  to  the  conclusion 
that  it  was  made  as  the  declaration  of  a 
general  principle  governing  the  application 
of  Insurance  money  received  by  a  mortgagee 
where  no  contract  for  its  application  exist- 
ed between  the  mortgagor  and  mortgagee. 
The  most  casual  examination  of  the  case 
shows  that  It  was  not  so  made.  No  ques- 
tion was  raised  but  that  it  was  received 
as  a  payment  with  the  consent  of  both  par- 
ties, but  the  real  issue  made  was  whether 
it  could  be  applied  to  any  other  than  the 
mortgage  debt,  and  the  court.  In  the  lan- 
guage above^  held  that  it  could  not  A  few 
other  minor  cases  of  a  similar  nature,  I  have 
no  doubt  can  be  found  in  which  the  court 
have  said  in  a  general  way  that  such  insur- 
ance money  must  be  applied  to  the  mortgage 
debt  Ab  has  already  been  shown,  and  as  I 
believe  might  be  shown  in  any  case  which 
may  exist  and  to  which  attention  has  not 
been  called,  the  general  statement  that  such 
Insurance  money  should  be  applied  to  the 
mortage  debt  has  been  made  by  way  of  ar- 
gument or  as  called  forth  by  the  peculiar 
circumstances  and  facts  of  the  case  in  which 
they  were  made,  and  was  not  made  by  the 
court  In  any  of  them  as  the  statement  of  a 
general  rule  governing  the  application  of 
Insurance  money  received  by  the  mortgagee, 
where  no  contract  for  Its  application  existed. 

In  certain  circumstances  the  mortgagee 
does  receive  it  to  apply  on  the  mortgage  in- 
debtedness, as  where  the  debt  is  wholly  due 
and  the  insurance  money  is  enough  to  pay 
It  or  as  where  the  mortgagor  tenders  to  the 
mortgagee  a  sum  which,  with  the  Insurance 
money,  is  sufficient  to  pay  the  mortgage 
debt  or  as  where  the  money  Is  received  by  a 
mortgagee,  having  a  debt  against  the  mort- 
gagor other  than  the  mortgage  debt,  as  a 
payment  with  the  consent  of  the  mortgagor, 
without  direction  as  to  its  application,  or 
as  It  is  received  in  other  circumstances  of  a 
similar  character,  unnecessary  to  enumerate 
here;  but  does  he  ever  receive  it  before  the 
debt  is  due,  to  hold  and  apply  it  as  it  falls 
due,  and  no  faster,  where  no  agreement  to 
that  effect  exists?  is  the  question.  In  an- 
swering this  last  question  upon  principle,  the 
rule  that  the  mortgagee  cannot  apply  the  in- 
surance money  to  the  payment  of  the  mort- 
gage debt  without  the  consent  of  the  mortga- 
gor, and  that  the  insurance  is  not  effected  for 
the  purpose  of  paying  the  debt  firmly  estab- 


lished by  repeated  decisions  of  eminent 
courts,  sheds  much  light  upon  the  solution 
of  that  question.  The  reason  why  the  mort* 
gagee  cannot  apply  It  without  the  ccmsent  of 
the  mortgagor  is  because  it  is  not  a  pay- 
ment, and  never  was  intended  to  be  such  by 
the  parties  to  the  mortgage,  and  the  mort- 
gagee's right  to  it  rests  upon  the  mortgage 
agreement  The  money  takes  the  place  of 
the  mortgaged  proper^  destroyed.  Powen 
V.  Ins.  Co.,  69  Vt  494,  38  AO.  148;  Gordon  v. 
Ware  Sav.  Bank,  115  Mass.  691;  Naquin  v. 
Texas  Sav.  &  R.  R  Invest  Association  (Tex. 
Sup.)  67  S.  W.  SB,  58  L.  B.  A.  711,  93  Am. 
St  Bxp.  856;  Williams  v.  Lilley.  07  Conn.  50, 
34  Aa  765,  37  li.  B.  A.  150.  Like  the  mort- 
gaged property  which  it  represents,  it  may  be 
converted  by  the  mortgagee,  if  he  sees  fit 
BO  to  do,  upon  breach  of  the  condition  of  the 
mortgage;  but  he  cannot  be  compelled  to 
convert  it  and,  if  he  does  not  do  so,  its 
character  remains  as  mortgage  security,  and 
from  tiiat  it  cannot  be  changed  to  the  Injury 
of  the  mortgagee  by  the  mortgagor's  n^lect 
to  perform  the  condition  of  his  mortgage  con- 
tract for  it  would  be  inequitable  to  permit 
him  to  profit  by  his  own  wrong. 

In  considering  the  rights  of  mortgagor  and 
mortgagee  to  the  insurance  money  received 
on  a  policy  effected  by  the  mortgagor  for 
the  benefit  of  the  mortgagee  under  a  con- 
dition in  the  mortgage  that  he  should  do  so, 
where  such  money  is  received  before  any 
part  of  the  debt  is  due,  a  distinction  Is  to 
be  carefully  observed  between  their  rights  to 
money  so  received  and  money  received  upon 
a  policy  assigned  to  the  mortgagee  by  the 
mortgagor,  covering  other  property  than  the 
mortgaged  property  and  assigned  to  lilm  as 
independent  security.  In  the  former  case  the 
Insurance  policy  adds  nothing  to  the  security, 
and  it  becomes  valuable  only  when  the  mort- 
gaged property  which  it  covers  ceases  to 
exist  in  whole  or  In  part ;  while  in  the  latter 
case  the  policy  represents  a  value  Independ- 
ent of  any  otiier  security,  and  in  law  it  is 
a  pledge.  In  the  former  case  the  money  is 
held  under  a  contract  of  mortgage^  as  we 
have  seen.  In  the  latter  case  the  mon^  is 
held  under  the  contract  of  pledge.  Our  own 
court  has  settled  the  character  of  money  re- 
ceived under  a  policy  Issued  uimn  the  mort- 
gaged property  on  the  application  of  the 
mortgagor  for  the  benefit  of  the  mortgagee 
in  Bank  v.  Bedell  et  al.,  74  Vt  108,  62  AO. 
270,  in  which  Judge  Start  delivering  the 
opinion  for  the  court  says :  "The  mortgagee 
did  not  hold  the  property  as  a  pledge  or  as 
collateral  security."  And  then  further  along 
he  says:  "The  petitioner's  custody  of  the 
policy  did  not  add  anything  to  its  secnrlty." 
Again,  in  Powers  v.  Insurance  Co.,  68  Vt 
494,  38  AU.  148,  Taft  C.  J.,  says:  "The  ef- 
fect of  the  provision  is  to  give  a  mortgagee 
a  Hen  upon  the  insurance  money  in  case  of 
loss,  securing  him  by  substituting  the  pro- 
ceeds of  the  poUey  in  place  of  the  property." 
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The  principle  npon  which  money  received  by 
a  mortgagee  on  a  policy  of  insurance  effected 
by  the  mortgagor  for  the  benefit  of  the 
mortgagee  Is  similar  to  the  principle  npon 
which  the  mortgagee  receives  money  assessed 
as  land  damages  for  laying  a  highway  across 
the  mortgaged  premises.  Taft,  C.  J.,  de- 
livering the  opinion  in  Brooks  et  aL  v.  Hub- 
bard et  al.,  73  Vt  122,  50  Atl.  802,  says: 
"The  mortgagee  would  hold  the  damages  as 
security  for  the  mortgage  debt  in  the  same 
manner  that  It  held  the  land." 

Holding  money  received  on  an  Insurance 
policy  in  place  of  the  mortgaged  property 
destroyed  is  the  exercise  of  a  right  by  the 
mortgagee  derived  ttom  the  terms  of  the 
mortgage,  and  his  right  to  that  money  In  oo 
way  differs  from  the  right  which  he  had  In 
the  property  which  that  money  represents, 
except  that,  being  changed  to  personal  prop- 
erty, possession.  In  some  cases.  Is  necessary 
in  order  to  protect  his  right  as  against  third 
parties ;  but,  when  a  breach  of  the  condition 
of  the  mortgage  happens,  In  law  he  becomes 
the  absolute  owner  of  the  undcstcoyed  part 
of  the  mortgaged  property,  and  also  of  the 
money  which  represents  the  part  destroyed. 
He  becomes  such  owner,  not  because  the  money 
and  proi>erty  are  received  as  a  payment,  but 
becaase,  by  the  terms  of  the  mortgage  con- 
tract, he  Is  to  become  such  on  failure  of 
the  mortgagor  to  pay  the  mortgage  debt  when 
doe.  The  parties,  no  doubt,  can  agree  that 
the  money  so  received  may  be  applied  as  a 
payment,  as  Is  usually  done,  either  by  ex- 
press or  implied  agre^nent,  and,  when  it  is 
■o  applied,  it  operates,  like  any  parent,  to 
extinguish  the  debt  to  the  extent  of  the 
money  received.  Usually  the  application  of 
the  Insarance  money  can  be  made,  when  re- 
ceived, with  benefit  to  both  parties,  as  where 
the  remaining  security  is  ample,  and  where 
the  mortgagor  does  not  desire  to  use  the 
money  to  restore  the  property  destroyed ;  but 
where  the  remaining  security  Is  not  ample, 
or  where  the  mortgagor  desires  to  use  the 
money  to  rebnlld,  great  Injustice  may  be  done 
either  the  mortgagor  or  mortgagee  by  apply- 
ing the  Insurance  money  to  the  mortgage  debt 
as  fast  as  It  falls  due.  In  such  a  case,  where 
the  debt  equals  the  value  of  the  mortgaged 
property,  and  to  accommodate  the  mortgagor 
the  debt  Is  strung  out  In  small  annual  pay- 
ments, the  first  falling  due  several  years  after 
the  debt  Is  created,  as  In  the  case  at  bar,  and 
where  the  Insurance  money  represents  a  con- 
siderable part  of  the  security,  such  applica- 
tion Is  grossly  Inequitable  to  the  mortgagee, 
as  much  so  as  If  the  mortgagor,  whose  prop- 
erty had  been  mortgaged  for  Its  full  value, 
had  cut  the  standing  timber  on  the  mortgaged 
premises  and  sold  the  same  to  pay  the  accru- 
ing Interest  In  either  case  the  mortgagor 
wonld  retain  the  possession  and  use  of  the 
mortgaged  property,  without  paying  anything 
from  his  own  funds,  by  converting  a  part  of 
the  mortgaged  property  to  his  own  use ;  and, 
when  the  money  ao  received  and  procured  had 


been  exhausted,  the  mortgagee  would  have 
his  principal  debt  outstanding,  secured  only 
by  a  remnant  of  the  original  mortgaged  prop- 
erty. To  carry  the  Illustration  to  a  point 
where  the  principal  part  of  the  security  can 
be  wiped  out  by  the  application  of  the  Insur- 
ance money  to  the  payment  of  the  Interest 
we  have  only  to  suppose  a  case  where  the 
security  consists  almost  wholly  of  the  in- 
sured property,  and  the  mortgage  debt  con- 
sists of  a  series  of  notes  made  payable  a  long 
time  In  the  future,  none  of  them  failing  due 
for  years.  The  accruing  Interest  may  con- 
sume the  money  received  before  any  part  of 
the  notes  falls  due.  This  may  be  a  strong 
presumption,  and  the  case  supposed  one  that 
Is  rarely.  If  ever,  liable  to  occur ;  but  the  prin- 
ciple is  the  same  as  In  a  less  extreme  case. 
The  only  difference  lies  In  the  extent  of  the 
wrong  done.  The  extreme  case,  however, 
serves  to  bring  out  more  clearly  the  Inequi- 
table result  which  In  some  cases  wotild  fol- 
low the  doctrine  that  the  Insurance  must  be 
applied  by  the  mortgagee  as  fast  as  the  debt 
fell  due.  It  was  argued  that  to  thus  apply 
Insurance  money  does  not  Impair  the  securi- 
ty; but  the  contention  cannot  be  sustained, 
for  the  right  to  enforce  a  debt  enters  Into  all 
securities  and  forms  a  part  of  them,  toid  this 
is  observable  In  the  case  at  bar. 

If  the  orator  In  the  case  at  bar  must  apply 
the  insurance  money  to  the  interest  which 
is  now  due,  then  there  is  no  breach  of  the 
mortgage,  and  his  foreclosure  must  fall,  and 
the  mortgagor  may  continue  In  the  posse.«slon 
of  the  premises  until  that  money  Is  exhausted. 
Hence  he  cannot  enforce  his  debt  against  the 
security  until  that  event  happens;  whereas, 
if  the  money  remained  securl^  In  place  of  the 
property  burned,  then  there  would  be  a 
breach  of  the  condition  of  the  mortgage,  and 
the  orator  would  have  the  right  to  the  pos- 
session of  the  remaining  original  security, 
as  well  as  the  possession  of  the  money.  On 
the  part  of  the  mortgagor,  cases  might  arise 
In  which  the  rule  that  the  mortgagee  must 
hold  the  money  until  some  part  of  the  debt 
falls  due,  and  th^i  apply  It  as  fast  as  It 
thereafter  becomes  due,  wonld  be  followed  by 
results  as  serious  to  the  mortgagor  as  in 
other  cases  It  was  to  the  mortgagee.  His 
entire  property  might  be  embraced  In  the 
property  burned,  and  the  use  of  the  Insurance 
money  might  be  necessary  to  restore  It  and 
hla  ability  to  continue  In  business  migut  de- 
pend upon  its  restoration.  The  doctrine,  then, 
that  the  mortgagee  must  hold  the  Insurance 
money  until  some  part  of  the  debt  falls  due, 
and  then  apply  it  as  fast  as  It  does  fall  due, 
will  operate  In  some  cases  unjustly  to  the 
mortgagee,  and  In  others  unjustly  to  the  mort- 
gagor. 

Equity  requires  that  Justice  should  be  done 
In  all  cases,  if  possible.  Adopting  the  rule 
laid  down  in  Powers  v.  Ins.  Co.,  supra,  Sav. 
Bank  v.  Bedell  et  al.,  supra,  Gordon  v. 
Ware  Sav.  Bank,  116  Mass.  591,  Naquin  y. 
Texas  Sav.  &  R.  El  Invest  Association,  supra. 
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FergoB  T.  Wllmarth,  117  IIL  547,  7  N.  B.  508, 
and  Williams  t.  Idlley,  supra,  which  is  that 
the  insurance  money  received  by  the  mort- 
gagee takes  the  place  of  the  mortgaged  prop- 
erty, equal  justice  would  be  done  to  both  par- 
ties in  all  circumstances.  The  mortgagee 
would  receive  it,  if  the  debt  was  due  and 
unpaid,  as  he  would  receive  the  mortgaged 
proper^  which  it  represented,  to  reasonably 
account  for  its  use,  and  if  no  part  of  the 
debt  was  due  he  would  hold  it  In  the  same 
manner,  unless  he  or  the  mortgagor  saw  fit 
to  use  it  for  the  restoration  of  the  property 
burned.  Such  an  application  is  sanctioned 
in  Fergus  y.  Wllmarth,  supra.  In  that  case 
the  Insurance  money  was  received  before  any 
part  of  the  debt  fell  due,  and  was  placed  In 
bank  to  await  a  proper  application.  The 
creditor  demanded  the  payment  of  the  money 
upon  his  debt  which  was  not  due.  The  mort- 
gagor Insisted  upon  building  another  house 
upon  the  ground.  The  bank  refused  to  turn 
it  over  to  the  mortgagor,  but  agreed  to  pay  It 
to  talm  whenever  be  should  complete  the 
building,  so  that  sufficient  insurance  could  be 
had  upon  it  to  indemnify  the  mortgagee  as 
fully  as  be  was  Indemnified  before  the  fire. 
It  was  held  by  the  Supreme  Court  of  Il- 
linois that  the  money  was  properly  set  apart 
for  a  legitimate  purpose,  by  which  the  rights 
of  both  parties  were  equally  protected.  In 
Gordon  v.  Ware  Sav.  Bank,  supra,  a  case 
cited  and  approved  of  in  Fergus  v.  Wllmarth, 
supra,  the  court  held  that  the  mortgagee  could 
appropriate  the  money  to  the  restoration  of 
the  property  destroyed,  and  in  connection 
therewith  used  the  following  language :  "The 
Insurance  was  for  Indemnity  to  mortgagor, 
as  well  as  to  the  mortgagee.  To  the  mort- 
gagee It  was  protection  of  the  security,  not 
for  payment  of  the  debt  It  was  collateral 
to  the  debt.  Money  received  from  Insurance 
took  the  place  of  the  property  destroyed,  and 
was  still  collateral  until  applied  In  payment 
by  mutual  consent,  or  by  some  exercise  by 
the  mortgagee  of  the  right  to  demand  pay- 
ment of  the  debt,  and,  upon  default  of  pay- 
ment, to  convert  the  securities."  In  Naquin 
V.  Tex.  Sav.  &  R.  E.  Invest  Association,  supra, 
in  which  Gordon  t.  Ware  Sav.  Bank,  supra. 
Is  cited  approvingly,  the  court  held  that  the 
conditional  vendor  could  apply  Insurance 
money  received  upon  a  policy  effected  by 
the  conditional  vendee  for  his  benefit  to  the 
restoration  of  the  property  destroyed,  and  to 
connection  tharewlth  the  court  says:  "The 
debt  not  being  due,  the  money  collected  upon 
the  insurance  policy  could  not  be  applied  to 
its  liquidation,  except  by  the  consent  of  the 
creditor  and  the  debtor.  The  debtor  had  no 
more  right  to  demand  the  application  of  the 
money  to  the  satisfaction  of  those  install- 
ments which  had  not  fallen  due,  without  the 
consent  of  the  payee  of  the  obligation,  than 
the  payee  had  to  apply  it  to  the  satisfaction 
of  the  unmatured  indebtedness  against  the 
wishes  of  the  mortgagor.  The  rights  of  the 
parties  were  reciprocal  under  the  contract. 


In  this  situation  the  purpose  of  the  partl» 
In  creating  the  Insurance  out  of  which  this 
fund  arose  was  attained  by  a  restoration  of 
the  house,  thereby  placing  them  in  the  same 
situation  they  were  in  before  the  flre." 

The  three  cases  last  above  cited  show  that 
the  ground  of  the  court  in  holding  that  the 
mortgagor  or  mortgagee  has  the  reciprocal 
right  to  apply  insurance  money  received  on  a 
policy  effected  by  the  mortgagor  for  the  bene- 
fit of  the  mortgagee  rests  upon  the  doctrine 
that  such  insurance  money  takes  the  place 
of  the  property  destroyed.  If  we  admit  that 
insurance  money,  received  by  the  mortgagee 
before  any  breach  of  the  mortgage  under  a 
l)0licy  effected  by  the  mortgagor  for  the  bene- 
fit of  the  mortgagee,  represents  the  mortgaged 
property,  the  conclusion  that  the  mortgagor 
or  m(»tgagee  may  use  It  to  restore  the  orig- 
inal value  of  the  mortgaged  property  Is  ir- 
resistible; for,  If  no  part  of  the  debt  Is  due, 
the  mortgagor  has  a  right  to  the  use  and  poe- 
session  of  the  mortgaged  property,  U  the 
mortgage  contains  no  provision  to  the  contrary, 
80  long  as  he  uses  It  In  a  manner  which  in 
no  way  endangers  or  Impairs  the  mortgage 
security,  and  the  mortgagee,  imd»  Blmllar 
conditions,  has  the  same  right  to  restore  the 
buildings,  because,  as  Is  said  In  Naquin  v. 
Tex.  Sav.  &  R.  E.  Invest  Association,  supra : 
"The  purpose  of  the  parties  In  creating  the 
Insurance,  out  of  wlilch  this  fund  aroset 
was  attained  by  a  restoration  of  the  house." 
As  It  seems  to  me,  not  only  In  principle  but 
upon  authority,  insurance  money  received  in 
the  manner  just  described  represents  the 
property  destroyed.  This  court  in  express 
language  has  so  held  in  Powers  r.  Insurance 
Co.,  supra,  wherein  Chief  Justice  Taft  says: 
"The  effect  of  the  provision  is  to  give  a  mort- 
gagee a  lien  upon  the  Insurance  money  In  case 
of  loss,  securing  him  by  substituting  the  pro- 
ceeds of  the  policy  In  place  of  the  property." 
This  court  in  Brooks  et  aL  ▼.  Hubbard  et 
al.,  supra,  have  held  in  express  language  that 
the  mortgagee  receives  damages  for  land  tak- 
en for  highway  purposes  in  place  of  the  land. 
The  language  used  by  Taft,  C.  J.,  Is  as  fol- 
lows: "The  mortgagee  would  hold  tlTe  dam- 
ages as  security  for  the  mortgage  debt  in  the 
same  manner  that  it  held  the  land."  In  Sav. 
Bank  T.  Bedell  et  aL,  supra,  the  court,  by 
Judge  Start,  substantially  holds  the  same. 
It  says:  "The  mortgagee  did  not  hold  the 
policy  as  a  pledge  or  as  collateral  security." 
If  not  held  as  a  pledge  or  collateral  security. 
It  must  have  been  held  as  a  mortgage;  and 
the  court  In  this  case  evidently  Intended  to 
follow  Its  preceding  holdings.  Outside  of 
this  state,  I  have  already  called  attention  to 
Fergus  v.  Wllmarth,  supra,  Gordon  t.  Ware 
Sav.  Bank,  supra,  and  Naquin  v.  Tex.  &  B. 
B.  Invest.  Association,  supra,  which  hold  that 
the  insurance  money  represents  the  property 
destroyed.  The  case  of  Williams  v.  Lllley, 
supra,  holds  the  same  in  the  following  lan- 
guage: "What  would  be  the  rights  of  the 
parties  In  such  a  case?    The  money  was  de- 
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rived  from  an  Inanrance  of  the  defeodanfB 
Interest  In  the  property.  It  belonged  to  them. 
Bnt  80  did  the  property  Insured.  Indeed, 
the  money  Itself  was  theirs,  because  It  rep- 
resented In  another  form — stood  for,  and  took 
the  place  of — ^what  had  been  theirs,  and  what, 
so  far  as  It  remained,  continued  to  be  theirs." 

Jones  on  Mortgages  (2d  Ed.)  vol.  1,  i  410, 
practically  holds  the  same;  and  Wood  on 
Fire  Insurance,  p.  236,  8  110,  substantially 
supports  the  same.  It  must  be  upon  this 
principle  that  it  Is  said.  In  Jones  on  Mort- 
gages (6th  Ed.)  vol.  1,  8  409:  "If  the  bolder 
of  the  mortgage  receive  the  insurance  money 
after  the  mortgage  debt  is  due,  and  after- 
wards, without  indorsing  the  amount  re- 
ceived upon  the  mortgage  note,  assigns  the 
note  and  mortgage,  the  mortgagor  cannot 
maintain  a  bill  to  have  this  amount  Indorsed 
upon  the  note.  His  remedy  is  to  redeem." 
Upon  a  careful  search,  I  am  unable  to  find 
any  authorities  holding  the  contrary;  hence 
it  seems  to  me  that  upon  principle  and  au- 
thority such  money  represents  the  property 
destroyed  by  Are,  and  is  held  under  the  mort- 
gage as  a  part  of  the  mortgaged  property, 
and,  being  so  held,  It  does  not  change  Its 
character  by  installments,  as  the  debt  falls 
due,  from  mortgaged  property  to  partial 
payments,  and  consequently  the  mortgagee 
Is  not  bound  to  so  apply  it  I  am  unable  to 
agree  with  the  majority  of  the  court  that  such 
money  should  be  applied  as  money  received 
on  a  pledge,  because  very  dlfTerent  rights 
and  duties  exist  under  mortgages  and  pledges. 
The  general  proi)erty  Is  in  the  pledgor,  while 
only  a  special  property  is  in  the  mortgagor; 
and  the  pledgee  has  only  a  special  property, 
while  the  mortgagee  has  the  general  property 
In  the  mortgaged  chattel  or  estate.  The 
mortgagee  has  absointe  title  to  the  property 
upon  the  failure  of  the  mortgagor  to  pay  the 
debt  when  the  same  falls  due,  subject  only 
to  the  mortgagor's  right  to  redeem ;  but  the 
pledgee  has  only  the  right  to  take  bis  pay 
out  of  the  pledge,  upon  the  failure  of  the 
pledgor  to  pay  the  debt  which  the  pledge 
secures,  leaving  the  balance,  if  any,  the  prop- 
erty of  the  pledgor. 

The  distinction  between  a  pledge  and  a 
mortgage  has  been  well  defined  In  the  follo^- 
iDg  cases :  Wood  v.  Dudley,  8  Vt  430 ;  Con- 
ner V.  Carpenter,  28  Vt  237;  Glfford  v.  Ford, 

5  Vt  532;  Samson  v.  Rouse,  72  Vt  422,  48 
Atl.  666;    Sav.  Bank  v.  Capital  Sav.  Bank 

6  Trust  Co.,  77  Vt  123,  59  Atl.  197.  107  Am. 
St  Rep.  754.  Very  obvious  reasons  exist 
why  money  received  by  the  pledgee  should  be 
applied  as  a  payment  to  the  debt  which  it 
secures  that  do  not  exist  where  money  Is  re- 
ceived by  the  mortgagee  from  the  impairment 
or  destruction  of  a  part  of  the  mortgaged 
property.  In  the  former  case  the  contract  of 
pledge  is  that  the  pledgee  may  take  bis 
pay  out  of  the  pledge  If  the  pledgor  falls  to 
pay  as  agreed.  It  is  put  into  the  pledgee's 
bauds  for  that  very  purpose,  while  In  the 
latter  case  the  contract  of  mortgage  Is  that 


the  mortgaged  property  Is  to  become  the  prop- 
erty of  the  mortgagee  upon  failure  of  the 
mortgagor  to  pay  as  agreed,  subject  only  to 
the  mortgagor's  equity  to  redeem.  The  mort- 
gagee may,  however,  treat  It  as  a  payment 
of  any  part  of  the  debt  which  is  due,  but 
is  not  obliged  to  do  so,  as  has  already  been 
shown.  Mon^  received  on  a  pledge  is  a  pay- 
ment from  the  date  of  its  receipt  though  the 
creditor  may  not  be  compelled  to  apply  It 
to  any  part  of  the  debt  until  it  falls  due ;  but 
money  received  from  the  impairment  or  de- 
struction of  mortgaged  property,  as  is  shown 
above,  represents  the  property  destroyed.  It 
is  such  by  reason  of  the  mortgage  contract 
and  cannot  be  changed  to  a  payment  when  a 
part  of  the  debt  falls  due  without  a  change 
of  the  contract  by  which  It  Is  received  by  the 
mortgagee. 

All  the  authorities  relied  upon  by  the  ma- 
jority were  suits  In  which  the  questions  in- 
volved related  to  the  application  of  money 
received  on  pledges.  As  It  seems  to  me,  there 
is  no  analogy  between  the  cases  cited  in  sup- 
port of  the  majority  opinion  and  the  case  at 
bar,  and  that  that  opinion  stands  unsupported 
by  principle  or  authority.  Because  of  the 
views  herein  expressed  I  would  affirm  the 
decree  below,  as  I  believe  it  is  equitable  to 
both  parties,  and  is  a  fair  and  reasonable 
result  of  a  natural  construction  of  the  mort- 
gage contract  and  Is  supported  by  principle 
and  the  weight  of  authority. 


REED  V.  CONTINENTAL  INS.  CO. 

(Superior  Court  of  Delaware.    New  Castle. 
Dec.   14,   1906.) 

1.  INSUBANCE  —  FiBB  INSURARCE  —  PbOOFS  OF 

Loss— Waivkb. 

An  insurer,  Issuing  a  fire  policy  binding 
the  insured,  in  case  of  loss,  to  furnish  proofs 
of  loss  within  a  specified  time,  and  stipulating 
that  no  ofiicer  of  the  insurer  shall  waive  any 
of  the  conditions  of  the  policy,  unless  the  same 
are  indorsed  thereon,  may  waive  proofs  of  loss. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  88  1374^1376.] 

2.  Samb— Pboof  of  Waiveh. 

A  waiver  of  proofs  of  loss,  by  an  insurer 
issuing  a  fire  policy  binding  the  insured;  in 
case  of  loss,  to  furnish  proofs  of  loss  within  a 
specified  time,  and  stipulating  that  no  officer 
of  the  insurer  shall  waive  any  provision,  ex- 
cept by  agreement  indorsed  on  the  policy,  need 
not  be  in  writing  indorsed  on  the  policy,  but 
may  be  proved  by  acts  of  the  Insurer  or  its 
agents. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  §8  13S2-1391.] 

8.  Same — Stipulation  REquiBiNa  Pboof  of 

Loss— CONSTBUCTION. 

A  provision  In  a  fire  policy  relating  to  mat- 
ters to  be  done  by  insured  subsequent  to  a 
loss,  which  does  not  alter  the  risk  of  the  in- 
surer or  increase  its  liability,  will  be  construed 
favorably  to  the  insured,  so  far  as  the  same 
can  be  reasonably  done. 

[Eki.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  28,  Insurance,  8  1320.] 

4.  Same— Waiver   of   Proof   of   Loss— Kvi- 
nsNCE. 

After  a  fire,  the  insurer  sent  its  adjuster, 
authorized  to  settle  claims,  to  the  insured.    The 
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adjuster  requested  the  insured  to  make  a  list  of 
the  (roods  destroyed,  with  the  value  thereof,  and 
stated  that  he  would  come  back  in  a  week 
or  two  and  settle.  Heidi,  that  If  the  insured 
relied  on  the  statements  of  the  adjuster,  and 
for  that  reason  did  not  furnish  proofs  of  loss, 
there  was  a  waiver  on  the  part  of  the  insurer 
of  proofs  of  loss;  but  if  the  insured,  knowing 
ttiat  proofs  of  loss  were  necessary,  or  being  so 
informed  by  the  insurer's  agent,  refused  to 
make  them,  there  was  no  waiver. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  g§  1367-1377.] 

5.  EVIDERCB— PBEPONDERANCB. 

A  verdict  in  a  civil  action  should  be  based 
on  the  preponderance  of  the  evidence. 

[Sd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Bvidence,  §i  2450-2455.] 

6.  SaIIE— liFFECT. 

Where  the  evidence  is  conflicting,  the  jury 
must  reconcile  it,  if  they  can:  and,  if  they  can- 
not, they  mnst  be  governed  by  that  part  of  it 
which,  under  the  circumstances,  they  believe  is 
most  entitled  to  credit. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §S  2450-2455.] 

7.  INSTJKANCIC— FiBE  I N8UBAN0B— PAYMENT  OF 

Loss — Interest. 

Where  an  insurer  issued  a  fire  policy  bind- 
ing the  insured  to  furnish  proof  of  loss  within 
CiO  days  after  a  loss,  waived  proof  of  loss,  and 
then  refused  to  pay,  the  insured  was  entitled  to 
interest  from  60  days  after  the  date  of  the 
waiver  of  proof  of  loss. 

[Ed.  Note.— For  cases  in  point  Me  Cent  Dig. 
rol.  28,  Insurance,  (  1494.J 

Action  of  assnmpsit  by  Mary  C.  Reed 
against  the  Continental  Insurance  Company 
on  a  fire  policy.    Verdict  for  plaintiff. 

Argued  before  LORE,  O.  J.,  and  SPRU- 
ANCB  and  BOYCB,  JJ. 

John  Biggs  and  Armon  D.  Cbaytor,  Jr.,  for 
plaintiff.    Tbomas  Davis,  for  defendant 


LORE,  C.  J.  (charging  the  Jury).  This 
Is  an  action  of  assumpsit,  brought  by  Mary 
C.  Reed,  the  plaintiff,  against  the  Continental 
Insurance  Company,  the  defendant,  upon  a 
policy  of  Insurance.  The  policy  is  dated 
October  10,  190a  It  Insures  the  plaintiff 
against-  loss  or  destruction  by  fire  of  her 
household  goods  and  other  personal  prop- 
erty then  In  the  house  in  which  she  was 
living,  in  St  George's  hundred,  in  this  county, 
for  one  year  from  October  7,  1903,  for  an 
amount  not  exceeding  $2,000.  She  claims 
that  all  this  property  was  totally  destroyed 
by  Are  on  the  26th  day  of  November,  1903, 
when  her  dwelling  house  was  burned;  that 
the  goods  so  destroyed  were  worth  11,658, 
which  amount  with  interest  from  February  9, 
1904,  aggregating  $1,826.28,  is  demanded  In 
this  suit 

The  policy  of  Insurance,  among  others, 
contains  the  following  provisions:  "If  fire 
occur,  the  insured  shall  give  immediate  notice 
of  any  loss  thereby  in  writing  to  this  com- 
pany, protect  the  property  from  further  dam- 
age, forthwith  separate  the  damaged  and  un- 
damaged personal  property,  put  it  in  the  best 
possible  order,  make  a  complete  inventory  of 
the  same,  stating  the  quantity  and  cost  of 
each  article  and  the  amount  claimed  thereon, 


and  within  60  days  after  the  fire,  unless  such 
time  Is  extended  In  writing  by  this  company, 
shall  render  a  statement  to  this  company, 
signed  and  sworn  to  by  said  insured,  statins 
the  knowledge  and  belief  of  the  insured  as  to 
the  time  and  origin  of  the  fire,  the  interest  of 
the  insured  and  of  all  others  in  the  property, 
the  cash  value  of  each  item  thereof,  and 
the  amount  of  loss  thereon."  "This  policy 
is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions,  together  witb 
such  other  provisions,  agreements,  or  con- 
ditions as  may  be  indorsed  hereon  or  added 
hereto,  and  no  ofllcer,  agent,  or  other  r^re- 
sentative  of  this  company  shall  have  power 
to  waive  any  provision  or  condition  of  this 
policy,  except  such  as  by  the  terms  of  thU 
policy  may  be  the  subject  of  agreement  en- 
dorsed hereon  or  added  hereto,  and  as  to 
such  provisions  and  conditions  no  officer, 
agent,  or  representative  shall  have  each 
power,  or  be  deemed  or  held  to  have  waived 
such  provisions  or  conditions,  unless  such 
waiver,  if  any,  shall  be  written  upon  or  at- 
tached hereto;  nor  shall  any  privilege  or 
permission  affecting  the  Ineurance  under 
this  policy  exist  or  be  claimed  by  the  In- 
sured unless  BO  written  or  attached."  By  the 
acceptance  of  this  policy  these  provisions  be- 
came a  part  of  the  contract  of  Insurance  in 
this  case,  and  the  measure  of  the  rights  and 
liabilities  of  the  parties  thereto. 

It  is  conceded  by  the  plaintiff  that  no  such 
statement  of  proofs  of  loss,  signed  and  swun. 
to  by  her,  as  required  by  the  foregoing  pro- 
visions, was  rendered  to  the  defendant  com- 
pany within  60  days  after  the  fire,  or,  indeed, 
at  any  time.  The  plaintiff,  however,  avers 
that  the  defendant  waived  such  proofs  of 
loss.  She  claims  that  she  gave  notice  of  the 
fire  to  Leatherbury  &  Scott,  the  agents  of  the 
defendant  company  at  MIddletown,  Dd.,  tb^ 
morning  after  the  fire;  that  the  agents  noti- 
fied the  company,  and  that  on  the  2d  day  of 
December,  1903,  the  defendant  company  sent 
Its  adjuster,  a  Mr.  Phllbrook,  to  her  home, 
the  place  of  the  fire,  and  that  he  said  to  her. 
"Make  a  list  of  the  goods,  with  the  cost 
and  value  as  near  as  possible,  and  I  will  come 
back  in  a  week  or  two  and  settle ;"  that  she 
rendered  no  proofs  of  loss  because  of  such 
assurance  by  the  adjuster.  The  defendant 
Insists  that  there  was  no  waiver  of  proofs  of 
loss;  that  the  adjuster,  at  the  interview 
of  December  2,  1903,  distinctly  informed  the 
plaintiff  that  she  must  make  proofs  of  loss; 
that  about  three  weeks  thereafter  the  agent, 
Leatherbury,  of  MIddletown,  also  so  in- 
formed her;  and  that  the  plaintiff  refused 
to  make  such  proofs. 

The  main  question  for  your  determination 
Is  whether  there  baa  been  a  waiver  of  proofs 
of  loss  by  the  defendant  company  in  this 
case.  It  was  competent  for  the  defendant  to 
waive  such  proofs  of  loss.  It  is  noc  in  all 
cases  necessary  that  such  waiver  should  be 
in  writing  and  Indorsed  upon  or  attached  to 
the  i)0llcy.    Such  waiver  may  be  proved  by, 
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or  Inferred  from,  the  acts  and  conduct  of  the 
insnrer  or  its  dniy  authorized  agents.  Smith 
V.  Home  Ins.  Co.,  47  Htm,  30;  Harris  v. 
Pboenlz  Insurance  Company,  85  Iowa,  238, 
52  N.  W.  128;  McKenney  t.  Diamond  State 
Loan  Ass^,  8  Houst  657.  18  Atl.  005.  "In 
considering  the  provisions  of  policies  of  In- 
surance relating  to  matters  required  to  be 
done  bj  the  insured,  subsequent  to  the  loss, 
which  do  not  alter  the  risk  of  the  insurer  or 
Increase  the  liability.  It  Is  the  prevailing 
practice  of  the  courts  to  give  to  such  pro- 
visions a  construction  favorable  to  the  In- 
sured, so  far  as  the  same  can  be  reasonably 
done."  Sctallansky  et  al.  v.  Fire  Ins.  Co.,  4 
Pennewlll,  203,  65  Atl.  1014. 

If  you  find  from  the  evidence  that  Phil- 
brook  was  the  adjuster,  and  that  he  was 
clothed  by  the  defendant  company  with  the 
authority  to  adjust  and  settle  claims,  and 
that  he  used  the  language  so  attributed  to 
him  by  the  plaintiff,  and  so  spoke  and  acted 
as  to  induce  In  the  mind  of  an  ordinarily  rea- 
sonable person  the  belief  that  no  further 
steps  were  necessary  to  be  taken  in  the  mat- 
ter of  proofs  of  loss,  and  If  you  should  fur- 
ther find  that  the  plaintiff  as  a  reasonable 
person  had  a  right  to  rely  upon  such  state- 
ments of  the  adjuster,  and  did  rely  upon 
them,  and  for  that  reason  did  not  furnish 
proofs  of  loss,  such  conditions  would  amount 
to  a  waiver  on  the  part  of  the  defendant  com- 
pany of  proofs  of  loss.  If,  on  the  other  hand, 
however,  the  plaintiff,  knowing  that  such 
proofs  were  necessary,  or  being  so  Informed 
by  Phllbrook  or  Ivcatherbury,  refused  to 
make  such  proofs,  there  could  be  no  waiver. 

Tour  verdict  Should  be  based  upon  the 
preponderance  of  the  evidence.  Where  the 
evidence  Is  conflicting,  the  jury  should  recon- 
cile It  If  they  can.  If  this  cannot  be  done, 
the  Jury  should  be  governed  by  that  part  of 
the  evidence  which,  under  all  the  circum- 
stances of  the  case,  they  believe  the  most  en- 
titled to  credit. 

If  the  jury  believe  from  the  evidence  that 
the  defendant,  after  the  flre,  sent  Its  adjust- 
er to  adjust  the  loss  caused  by  the  flre,  and, 
as  the  result  of  his  conduct  toward  and 
representations  made  to  the  plaintiff,  the 
plaintiff  believed,  and  had  the  right  reason- 
ably to  believe,  that  the  technical  proofs  of 
loss  provided  for  by  the  policy  were  waived, 
and  that  the  company  would  not  Insist  upon 
said  proofs  being  furnished,  the  plaintiff  Is 
entitled  to  recover  an  amount  equal  to  the 
value  of  the  property  destroyed,  with  In- 
terest thereon  from  60  days  after  the  date 
of  the  waiver  to  the  present  time. 

Verdict  for  plaintiff  for  $1,826.28. 


BEEDER  V.  JONES. 

(Superior  Court  of  Delaware.    Kent.     May  2, 
1002.) 

1.  Witwessbs—Cboss-Bxamiwatioii— Extent. 
It    cannot    be    proved,    on    cross-examina- 
tion  of  a  broker,   suing   for  commissions   for 


Srocurlne  a  purchaser  of  real  estate,  that  he 
id  not  have  at  the  time  a  real  estate  agenfs 
license,  required  by  Rev.  Code  1852,  amended 
in  1893,  p.  56,  c  117,  prohibiting  a  person 
from  engaging  in  the  business  of  a  real  estate 
agency  without  first  obtaining  a  license  therefor. 
[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  Si  067-§75,  1026-1037.] 

2.  EvioENOB— Seoonoabt   Evidenok— ADins- 

SIBIUTT. 

An  officer,  who  has  in  his  custody  records 
of  licenses  issued  by  his  predecessor  in  office  to 
real  estate  agents  as  required  by  Rev.  Code  1S52, 
amended  in  1893,  p.  56,  c.  117,  and  who  has 
examined  the  records  required  to  be  kept  by 
his  predecessor,  is  competent  to  testify  that 
his  predecessor  did  not  issue  a  real  estate  agent's 
license  to  a  particular  individaal. 
'  [ESd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  H  471-475,  501.] 

8.  BaOEEBS— ElCPIX>YHKKr— LlCENSB— Pbbbeq- 
X7IS1TES. 

A  person  engaging  in  the  business  of  real 
estate  agent  without  having  first  obtained  a 
license  therefor,  as  required  by  Rev.  Code  1852, 
amended  in  1803,  p.  56,  c.  117,  is  not  entitled 
to  recover  commissions  for  procuring  a  pur- 
chaser of  real  estate;  the  contract  of  employ- 
ment being  illegal. 

SEld.  Note. — For  cases  in  point,  see  Cent  Dig. 
.  8,  Brokers,  g  43.] 

Action  of  assumpsit  by  Daniel  K.  Reeder 
against  Walter  L.  Jones,  to  recover  the  sum 
of  $100,  with  Interest  from  the  13th  day  of 
July,  1897,  for  work  and  labor  done  by  the 
plaintiff  for  the  defendant  under  a  promise 
to  pay.    Verdict  for  defendant 

The  action  was  based  upon  the  common 
count,  and  also  on  the  special  count  for  the 
sale  of  a  farm  in  Mispllllon  hundred  by  the 
plaintiff,  for  which  the  defendant.  It  was 
alleged,  promised  to  pay  the  plaintiff  the 
above-mentioned  sum  for  his  services  in  and 
about  effecting  said  sale.  The  pleas  were 
non  assumpsit,  payment,  discount,  set-off, 
and  statute  of  limitations. 

Argued  before  LORE,  O.  J.,  and  SPRUANCB 
and  BOTOB,  JJ. 

Arley  B.  Magee,  for  plaintiff.  James  H. 
Hughes  and  James  L.  Walcott,  for  defendant 

At  the  trial  the  plaintiff,  Reeder,  testified 
In  substance  that  In  1896  he  was  engagea  In 
the  business  of  selling  real  estate,  having  his 
office  in  the  town  of  Dover;  that  the  defend- 
ant, Jones,  during  that  year  placed  a  farm 
owned  by  him  in  Mispllllon  hundred  in  the 
hands  of  Reeder  for  sale,  and  agreed  to  give 
the  latter  $100  for  his  services  if  he  would 
sell  the  farm  for  $2,000;  that  the  defend- 
ant did  not  mention  the  subject  of  commls* 
slons,  but  simply  stated  that  he  would  pay 
the  plaintiff  the  said  amount  for  bis  serv- 
ices; that  later  the  plaintiff  sold  the  farm 
to  Rev.  Frederick  J.  Schultz,  of  Ohio,  through 
the  agency  of  Rev.  Mr.  Henselman  of  Ful- 
lerton,  Md.,  to  whom  he  paid  $50  for  the  lat- 
ter's  services:  that  Mr.  Schultz,  the  pur- 
chaser, sent  Mr.  Jones  $100  on  account  of 
the  purchase  price  of  the  farm,  and  that  lat- 
er the  plaintiff  and  Mr.  Henselman  handed 
over  to  the  defendant  $900  as  a  further  pay- 
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ment  bj  the  purcliaser  on  the  price  of  tbe 
farm;  that,  after  depositing  the  draft  for 
$900  in  the  bank,  the  defendant  said  to  the 
plaintur,  "I  cannot  pay  you  this  $100  to-day, 
as  I  need  all  this  money  In  my  business,  but, 
if  you  can  possibly  get  along  until  the  other 
$1,000  Is  paid,  I  wIU  pay  you  the  $100  with- 
out a  word";  that  the  plaintlfT  agreed  to 
wait  as  requested;  that  on  July  13,  1897, 
the  remaining  $1,000  was  paid  to  the  defend- 
ant, but  that  he  had  failed  to  pay  the  amount 
to  the  plaintiff  as  promised;  that  be  there- 
fore brought  suit  for  the  $100,  with  interest 
from  the  IStb  of  July,  1897. 

On  cross-examination  the  plaintiff  was  ask- 
ed by  Mr.  Hughes  if  he  had  a  license  as  a 
real  estate  agent  In  1896  and  1807. 

This  was  objected  to  by  Mr.  Magee,  on  be- 
half of  plaintiff,  on  the  ground  that  it  would 
tend  to  incriminate  the  plaintiff,  and,  fur- 
ther,  that  It  was  not  in  cross-examination; 
also  on  tbe  farther  ground  of  Irrelevancy, 
because  the  suit  was  not  for  commissions 
for  the  sale  of  real  estate^  but  for  services 
rendered. 

Mr.  Hughes,  for  defendant,  contended  that 
the  law  required  a  license  for  such  a  busi- 
ness as  the  plaintlfT  had  stated  he  was  enga- 
ged in,  and,  if  there  was  not  such  license  ob- 
tained, then  the  plaintUt  was  engaged  In  an 
unlawful  business,  and  any  contract  he  might 
have  made  was  an  illegal  contract  Rev. 
Code  1852,  amended  in  1893,  p.  56,  c.  117. 

LORE,  C.  J.  A  majority  of  the  court 
think  the  question  la  not  admissible  in  cross- 
examination. 

Charles  Reeder  and  Frederick  Schultz  cor- 
roborated the  main  points  of  tbe  testimony 
of  tbe  plaintiff. 

The  defendant  testified.  In  effect,  that  while 
he  had  casually  mentioned  to  the  plaintiff 
on  one  occasion  that  he  had  a  farm  for  sale, 
and  that  afterwards  the  plaintiff  came  to  see 
him,  there  was  no  understanding  or  agree- 
ment between  them  about  tbe  sale  of  the 
farm ;  that  Mr.  Henselman  bad  come  to  see 
the  defendant  about  tbe  farm,  and  that  all 
tbe  transactions  he  had  in  tbe  matter  were 
directly  with  the  parties;  and  that  the  plain- 
tifT's  connection  with  it  was  as  a  real  estate 
agent,  representing  the  purchaser. 

The  defendant  produced  Robert  S.  Downs 
as  a  witness,  who  testified  that  he  was  clerk 
of  the  peace  for  Kent  county,  and  as  such 
ofllcer  Issued  licenses  to  real  estate  agents 
doing  business  in  Kent  county;  that  he  was 
not  clerk  of  the  peace  In  1806  and  1807,  but 
that  he  had  the  records  of  such  licenses  Is- 
sued by  bis  predecessor  In  office,  of  wnich 
records  the  witness  was  custodian,  they  be- 


ing kept  in  his  office;  that  he  had  person- 
ally examined  said  records  for  the  years 
mentioned;  that  the  record  was  kept  in  a 
book,  where  entries  were  made,  giving  the 
name  of  the  party  procuring  a  license  and  the 
occupation,  etc.;  that  in  addition  he  also 
bad  the  stubs  of  the  licenses  Issued. 

Tbe  witness  was  then  asked  by  Mr.  Hughes 
the  following  question :  "Did  yoa  find,  from 
an  examination  of  the  books  of  record  in 
your  office,  that  a  license  was  issued  to  Dan- 
iel K.  Reeder  as  a  real  estate  agent  in  1896 
or  1897r' 

Mr.  Magee  objected  to  the  question  as  not 
the  best  evidence,  contending  that  the  stub 
of  the  llcenf:e  was  the  original  record  and 
the  best  evidence,  and,  further,  that  the  wit- 
ness was  not  clerk  of  the  peace  at  the  time, 
and  was  not  the  proper  person  to  testify  up- 
on the  subject-matter  Inquired  about,  and 
that  there  was  no  proof  that  the  record  was 
regularly  and  fairly  kept 

Mr.  Hughes  contended  that  it  was  a  record 
of  the  office  required  to  be  kept  by  the 
clerk  of  the  pence,  citing  Rev.  Code  1862, 
amended  in  1893,  p.  59,  c.  112. 

LORE,  0.  J.    We  overrule  the  objections. 
The  witness  may  answer  the  question. 
"A.  No,  sir." 

After  the  testimony  on  both  sides  was 
closed,  Mr.  Hughes,  for  defendant  asked  the 
court  to  direct  the  Jury  to  return  a  verdict 
for  the  defendant  for  the  following  reasons: 
(1)  Because,  from  the  uncontradicted  evi- 
dence, the  plaintiff  was  engaged  in  a  busi- 
ness without  having  a  license  therefor  as  re- 
quired by  law.  (2)  That  there  was  no  con- 
tract proved,  nor  could  a  contract  be  pre- 
sumed, by  which  the  plaintiff  could  charge 
the  defendant  for  services  rendered  In  such 
an  Illegal  business. 

LORE,  C.  J.  (charging  Jury).  It  havhig 
been  proved  by  the  plaintiff  in  this  case,  and 
not  disputed,  that  said  plaintiff  was  at  the 
time  of  the  alleged  contract  engaged  in  the 
real  estate  business  as  a  real  estate  agent 
and  it  appearing  from  the  evidence  of  tbe 
defendant  that  he  bad  no  license  at  that  time 
authorizing  him  to  act  as  a  real  estate  agent 
in  this  state,  and  as  the  law  requires  that 
no  person  shall  eng;age  in  such  business  wltb- 
out  first  procuring  a  license  therefor,  we 
therefore  say  to  you  that  the  plalntlfTs  ac- 
tion was  illegal  and  that  tbe  contract  was 
an  illegal  contract,  and  therefore  Instruct  you 
to  return  a  verdict  for  the  defendant 

(Exception  noted  for  phUntiff.) 

Verdict  for  defendant 
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DBWIRB  T.  HANLET. 

{Supreme  Court  of  Errors  of  Coimecticnt.   Jan. 
la  1907.) 

1.  Advesse  Possxsstor— Ho8ni.x  Ghaxaozcb 
or  Possession— BouNOAJtT  Felices. 

A  stone  wall  about  Z%  feet  thick,  beini;  a 
proper  form  of  diylBion  fence  between  adjoininR 
landowners,  the  party  erecting  it  had  a  richt  to 
construct  it  so  that  its  center  coincided  with 
the  bounda^  line  between  the  parties,  and  hence 
no  claim  of  adverse  possession  could  result  in 
his  favor  therefrom  as  to  any  part  of  the  fcround 
covered  by  it. 

rs^  Note.— For  cases  in  point,  see  Cent.  DiR. 
VOL  1.  Adverse  Possession.  §(  382,  383.] 

2.  JcDoicKNT— On   TbUlI.  or  Isetncs  — Con- 

FORUITT   TO   PBOOFS. 

A  judxment  cannot  be  foimded  on  facts  not 
in  issue. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  DIr. 
vol.  30,  JudKment.  t§  437,  445.] 

3.  Easement  — RiOHTS  or  Wat  — Abandon- 
ment. 

PlaintilTs  deed  to  certain  premises  also  Rave 
her  a  passway  over  all  the  Rrnntor's  land  lying 
between  the  north  line  of  defendant's  land  and 
the  south  line  of  plaintifTs.  At  the  time  there 
was  a  stone  wall  3^^  feet  thick  between  the 
grantor's  land  and  defendant's  and  the  north 
line  of  defendant's  land  was  the  center  line  of 
the  wall.  Subsequently  the  stone  wall  was  re- 
moved and  fence  posts  set  in  that  portion  of 
the  land  oriRinally  covered  by  the  stone  wall 
whidi  was  north  of  its  center  line,  and  a  fence 
-constructed.  Held,  in  an  action  for  damages  for 
this  alleged  encroachment  and  to  compel  its  re- 
moval, that  the  fact  that,  while  the  stone  wall 
remained,  plaintiff  could  not  and  did  not  use  the 
land  under  it  for  a  part  of  her  passway,  did 
not  constitute  an  abandonment  of  that  part  of 
the  passway. 

(Ed.  Note.— For  cases  in  point,  see  Cent,  Dijc. 
TOl.  17,  Easements,  i§  TT-tO.] 

4.  Same— Extent  or  Rioirr. 

Where  a  passway  is  clearly  defined,  the 
oiwner  is  entitled  to  the  whole  way,  and  is  not 
confined  to  a  reasonable  and  convenient  way 
within  its  limits. 

[E!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Easements,  8§  05.  08,  90.] 

5.  Same — Obstkuotion— Injunction. 

An  obstruction  to  a  passway  forms  one  of 
«  class  of  cases  in  which  the  equitable  remedy 
by  injunction  may  be  sought. 

[EM.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Easements,  {{  134,  136.] 

6.  Same. 

Plaintiff's  deed  gave  her  a  passway  over 
all  the  land  between  the  north  line  of  defend- 
ant's land  and  her  south  line,  and  at  the  time 
the  center  of  a  stone  wall  about  3%  feet  thick 
was  the  north  line  of  defendant's  premises. 
Subsequently  the  stone  wall  was  removed  and 
a  fence  built  by  defendant  on  that  portion  of 
the  land  originally  covered  by  the  stone  wall 
which  was  north  of  its  center  line.  Held,  that 
the  rights  of  the  parties  were  not  too  uncertain 
to  warrant  a  mandatory  injunction  to  compel 
defendant  to  restore  the  passway  to  its  former 
condition. 

7.  Samz  —  NomNAi,  Dauaois  —  Daicagk  Not 
Pecuniabt. 

Where,  in  an  action  for  damages  for  ob- 
structing a  paaaway,  it  appears  that  plaintiff's 
rights  have  been  invaded,  he  is  entitled  to  some 
damages  notwithstanding  he  did  not  show  that 
he  had  suffered  any  specific  pecuniary  loss  or  ex- 
pense on  account  of  the  acts  of  defendant 

TEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
▼ol.  17,  Easements,  {  145.] 


Appeal  from  Court  of  Common  Pleas, 
Litchfield  Count? ;  John  Coats,  Judge. 

Action  by  Mary  Ann  Dewire  against  David 
Hanley  for  damages  and  an  injunction  on  ac- 
count of  the  obstruction  to  a  right  of  way. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals   Afllrmed. 

Homer  R.  Scoville  and  Bernard  E.  Uigglns, 
for  appellant  William  W.  Blerce  and  WU- 
lard  A.  Roraback,  for  appellee. 

REED,  J.  On  November  12,  1883,  Samuel 
Brooker  deeded  to  the  plaintiff  a  piece  of 
land  In  Torrlngton,  containing  about  75 
square  rods,  and  the  southerly  boundary  of 
this  land  was  on  the  grantor's  own  land  one 
line  running  parallel  with  the  northerly  side 
of  a  stone  wall  and  30  feet  northerly  there- 
from. This  stone  wall  was  substantially  8% 
feet  thick,  and  formed  the  boundary  between 
said  Brooker's  land  on  the  north  and  the 
defendant's  land  and  land  of  one  John  Looby 
on  the  south,  the  defendant's  land  being  east- 
erly of  said  Looby's.  The  defendant  acquired 
his  land  In  1874,  by  a  warranty  deed,  and 
that  was  bounded  northerly  on  this  walL  In 
the  deed  from  Brooker  to  the  plaintiff  Is 
this  clause,  following  the  covenant  of  war- 
ranty: "Biid  grantor  further  sells,  conveys 
and  transfers  to  Mary  A.  Dewire,  her  heirs 
and  assigns  forever,  a  right  of  way  and  pass- 
way  over  the  land  of  said  Brooker  be- 
tween the  lands  of  said  Hanley  and  John 
Looby  on  the  south  and  the  land  above  de- 
scribed on  the  north,  over  and  upon  any  por- 
tion of  said  Brooker's  land  situate  as  afore- 
said, In  common  with  said  Brooker  his  heirs 
and  assigns."  About  six  years  ago  the  de- 
fendant commenced  to  remove  said  wall,  and 
has  since  entirely  removed  the  same,  and  the 
place  where  It  stood  has  been  leveled.  The 
plaintiff,  since  she  received  ber  deed  from 
Brooker  In  1883,  has  always  treated  her 
grant  of  passway  rights  in  said  deed  as 
though  the  land  over  which  she  was  grant- 
ed a  right  of  way  was,  in  fact,  bounded  north 
by  her  own  land,  on  the  south  line  of  which 
she  had  built  and  maintained  a  fence,  so  as 
to  give  her  a  passway  to  and  from  a  street 
to  the  easterly,  called  "High  Street,"  and  she 
has  continuously  exercised  that  right  as  her 
necessity  and  convenience  required  ever  since. 
This  passway  is  said  in  the  finding  to  be 
known  as  "French  Street"  and  it  is  a  little 
narrower  at  Its  easterly  end  on  account  of  a 
piece  of  land  of  Doughty  &  Brooker,  which 
bounds  the  plaintiff's  land  on  the  east  ap- 
proaching nearer  to  the  defendant's  land  than 
does  that  of  the  plaintiff,  so  that  the  land 
aTailable  to  plaintiff  for  a  passway  is  nar- 
rower at  its  easterly  end  where  it  opens  Into 
High  street  than  it  is  where  lands  of  plain- 
tiff and  defendant  are  opposite,  being  at 
High  street  only  about  20  feet  wide.  While 
the  old  stone  wall  remained  standing  no  part 
of  the  land  on  which  it  stood  could  be  travel- 
ed over  by  the  plaintiff,  and  since  Its  removal 
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the  defendant  has  set  posts  la  that  portion 
of  the  land  originally  covered  by  said  stone 
wall  which  was  north  of  Its  center  line,  and 
bnllt  a  fence,  and  this  Is  the  encroachment 
complained  of.  The  court  below,  at  the  re- 
quest of  the  parties,  and  In  the  presence  of 
their  attorneys,  viewed  the  premises,  and, 
from  the  oral  and  documentary  evidence  and 
his  observation,  found  that  the  north  line  of 
the  defendant's  land  Is  the  center  line  of  the 
old  stone  wall,  and  located  that  line.  It  also 
found  that  the  plaintiff  did  not  show  on  the 
trial  that  she  had  suffered  any  specific  pe- 
cuniary loss  or  expense  on  account  of  the 
acts  of  the  defendant  in  constructing  and 
maintaining  the  fence,  hut  did  find  that, 
should  the  plaintiff  and  others  be  deprived 
of  the  use  for  passway  purposes  of  the  strip 
of  land  formerly  covered  by  the  old  stone 
wall  and  lying  north  of  the  center  line  there- 
of, the  value  of  the  plaintiff's  rights  in  said 
passway  would  be  substantially  less  than 
they  would  be  with  the  right  and  opportunity 
to  use  said  strip,  and  rendered  judgment  for 
$10  damages  and  an  Injunction. 

The  first  reason  of  ai>peal  Is  that  the  court 
erred  bi  OTermllng  the  defendant's  claim 
that,  since  no  part  of  the  land  occupied  by 
the  wall  was  used  as  a  passway  by  the  plaintiff 
or  others  for  more  than  16  years  after  1883, 
therefore.  If  the  plaintiff  ever  had  a  right  to 
use  any  of  the  ground  under  said  wall,  that 
right  was  lost  by  the  operation  of  the  stat- 
ute of  limitations.  There  was  no  error  In 
this.  If  such  issue  was  raised  by  the  plead- 
ings, it  is  enough  to  say  that,  for  aught  that 
appears,  the  stone  wall  was,  when  erected,  a 
proper  form  of  division  fence  for  that  place. 
The  party  erecting  it  had,  therefore,  a  right 
to  put  it  where  it  was,  and  no  claim  of  ad- 
verse possession  could  result  in  his  favor 
therefrom,  as  to  any  part  of  the  ground  cov- 
ered by  it  A  Jndgment  could  not  be  found- 
ed upon  facts  not  in  Issue.  Greenthal  v. 
Lincoln,  Seyms  &  Co.,  67  Conn.  ST2,  35  Atl. 
266 ;  Stein  v.  Coleman,  73  Conn.  524,  48  At]. 
206;  New  Idea  Pattern  Co.  v.  Whalen,  76 
Conn.  455,  53  Atl.  053. 

The  second  reason  of  appeal  is  that  the 
court  erred  in  overruling  the  defendant's 
claim  that,  inasmuch  as  the  plaintiff,  after 
coming  into  possession  oi!  her  property,  se- 
lected and  used  for  a  passway  only  a  narrow 
strip  of  the  land  between  the  plaintiff's  and 
defendant's  land,  no  part  of  which  covered 
any  of  the  land  on  which  the  old  stone  wall 
was  located,  and  inasmuch  as  the  plaintiff 
once  elected  to  use  and  occupy  a  certain  por- 
tion of  the  land  over  which  she  had  an  ease- 
ment, she  cannot  now  alter  or  enlarge  her 
right  of  way.  This  is  practically  a  claim 
that  the  plaintiff  had  abandoned  a  part  of 
her  right  of  way  by  not  at  first  locating  and 
using  it  There  was  no  error  in  overruling 
this  claim.  The  plaintiff's  deed  gave  her  a 
right  of  way  over  all  this  strip  of  land  un- 
der the  north  half  of  this  wall.  The  fact 
that,  while  the  stone  wall  remained,  she  conld 


not  and  did  not  nse  the  land  under  It  for  a  part 
of  her  passway  did  not  constitute  an  abandon- 
ment She  did  not  lose  thereby  any  part  of 
the  way  actually  granted.  Qnlgi^  y.  Baker. 
160  Mass.  303,  47  N.  B.  1007 ;  Bannon  v.  An- 
gler, 2  Allen  (Mass.)  128;  Arnold  v.  Stevens, 
24  Pick.  (Mass.)  106,  35  Am.  Dec.  305 ;  Butter- 
fleld  V.  Reed,  160  Mass.  b62,  35  N.  E.  1128; 
Washburn  on  Easements  (4th  Ed.)  717. 

There  is  nothing  in  the  claim  that  the 
plaintiff  was  entitled  to  nothing  more  than  a 
convenient  use  of  the  passway,  and  as  she 
had  that  she  could  not  be  damaged  by  this 
obstruction.  Where  a  passway  is  dearly  de- 
fined the  owner  is  entitled  to  the  whole  way 
and  is  not  confined  to  a  reasonable  and  con- 
venient way  within  its  limits.  Nash  t.  N.  E:. 
Ins.  Co.,  127  Mass.  91. 

The  claim  that  the  court  erred  in  granting 
the  injunction  because  the  plaintiff  has  ade- 
quate remedy  at  law  cannot  be  maintained. 
It  is  well  settled  that  an  obstruction  to  a 
private  way  forms  one  of  the  classes  of  cases 
In  which  an  injunction  may  be  sought  23 
Am.  &  Eng.  End.  Law  (2d  Ed.)  38;  Gerrlsti 
V.  Shattuck,  128  Mass.  571 ;  Tudcer  v.  How- 
ard, 128  Mass.  361;  Cadlgan  v.  Brown,  120 
Mass.  483 ;  Tucker  v.  Howard,  122  Mass.  529. 

The  court  committed  no  error  in  holding 
that  the  rights  of  the  parties  were  not  too 
uncertain  to  warrant  an  Injunction.  It  found 
from  the  evidence  and  a  view  of  the  premises 
that  the  center  of  the  old  wall  was  the  boand- 
ary  line,  and  located  that  line  and  found  that 
the  defendant  had  built  the  fence  north  of  it. 
These  are  questions  of  fact  which  we  cannot 
review,  and  we  find  no  errors  of  law  on  the 
part  of  the  trial  court  in  arriving  at  them. 

This  sufficiently  disposes  of  ail  the  reasons 
of  apipeal  except  the  question  of  damages. 
The  plaintiff's  rights  were  invaded,  and  she 
was  entitled  to  some  damaga  Watson  v. 
New  Milford  Water  Co.,  71  Conn.  442,  42 
Atl.  266. 

The  court  committed  no  error  In  awarding 
|10  damages. 

There  is  no  error.  The  other  Judges  con- 
curred. 


FOSTER  V.  BALCH  &  PLATT. 

(Supreme  Court  of  Errors  of  Connecticut    Jan. 
18,  1907.) 

1.  Biixs  ANO  Notes— AccouMooATioR  Makeb 
— Patmbnt— Rioira  OK  Action. 

Where  one  who  has  indorsed  a  note  without 
consideration,  for  the  accommodation  of  both 
the  maker  and  the  payees,  is  compelled  to  pay 
the  note,  he  may  recover  from  the  parties  for 
whose  accommodation  he  indorsed  the  note  the 
amount  so  paid,  and  the  law  will,  if  necessary, 
imply  a  promise  to  make  the  Indorser  good. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  gS  608,  611,  613.] 

2.  AppeaI/— Review— Habiclkss  Erbob. 

Possible  error,  which  relates  to  immaterial 
details,  will  not  be  considered  on  appeal. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  3,  Appeal  and  Error,  |§  4020,  4088,  4037, 
4063-4068.] 
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8.  SET-Onr  ahd  Courtkbolaik— MtrauAUxr 
or  Cboss-Demands— Demand  in  Fatob  or 
A  Thibd  Pcbson. 

Where  plaintiff,  an  indorser  on  a  note  for 
tbo  accommodation  of  both  the  maker  and  the 
payees,  sued  the  payees  to  recover  the  amount 
that  he  had  been  compelled  to  pay  on  account 
of  such  indorsement,  the  payees  are  not  en- 
titled to  set  off  an  indebtedness  due  from  plain- 
tiff to  the  malcer  of  the  note. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Die 
ToL  43,  Set-Off  and  Counterclaim.  |  77.] 

4.  Apfeazt— Tekobt  and  Gboundb  or  Deci- 
sion Bei,ow. 

A  complaint  in  an  action  by  one  indorser 
against  another  indorser  alle^^  tliat  defendant 
indorsed  the  note  to  plaintiff;  that  the  same 
was  protested  for  nonpayment ;  that  notice  of 
inotest  was  given;  that  it  was  presented  by 
plaintiff  to  defendant  for  payment  and  not  paid. 
Plaintiff  failed  to  prove  that  notice  of  dishonor 
was  Kiven  to  defendants.  On  the  trial,  how- 
ever, the  plaintiffs  right  to  recover  generally 
was  tried  without  objection  from  defendant,  and 
it  appeariuK  that  plaintiff  was  an  accommoda- 
tion indorser  for  the  benefit  of  the  defendant, 
and  had  been  compelled  to  pay  the  amount  of 
the  note,  judg:ment  was  given  for  plaintiff. 
Held,  that  the  court  on  appeal  had  no  occasion 
to  determine  the  question  whether  the  absence 
of  notice  of  dishonor  discharged  the  defendant 
from  liability,  since  the  court  would  not  talce 
a  more  narrow  view  of  the  case  than  the  par- 
ties had  done. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dijt. 
vol.  2,  Appeal  and  Error,  |  1113.1 

Appeal  from  Court  of  Common  Pleas, 
Litchfield  County;  Gideon  H.  Welch,  Judge. 

Action  by  Chaoncey  S.  Fosta,  an  indorser 
of  a  promissory  note,  to  recover  from  Balch 
A  Piatt,  another  indorser.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Action  by  an  Indorser  of  a  promissory 
note  to  recover  from  another  indorser, 
brought  before  a  justice  of  the  peace,  and 
thence  talcen  by  defendants'  appeal  to  the 
court  of  common  pleas  in  Litchfield  county; 
facts  found  and  Judgment  rendered  for  tbe 
plaintiff  by  the  court,  Welch,  J.,  and  an  ap- 
peal by  the  defendants.    No  error. 

Samuel  A.  Herman,  for  appellants.  Well- 
ington B.  Smith  and  Frank  B.  Munn,  for 
appellee. 

PBBNTICB,  J.  One  Miner,  for  the  pur- 
pose of  discharging  an  indebtedness  to  the 
defendants,  made  bis  promissory  note  for  $70, 
payable  to  their  order  three  months  after 
date  at  the  First  National  Bank  of  Wlnsted. 
The  defendants  thereupon  indorsed  it,  and 
the  plaintiff  subsequently  placed  his  name 
thereon  as  an  Indorser  under  the  defendants. 
Tbe  defendants  then  discounted  the  note  at 
said  bank,  received  the  avails  thereof  and 
placed  them  to  Miner's  credit  upon  their 
books.  This  note  was  thereafter  renewed 
three  times.  Bach  renewal  was  identical  In 
terms  with  the  original  and  stood  in  all  re- 
spects In  tbe  same  position  as  did  that  In- 
strument Three  days  before  the  maturity 
of  the  last  renewal  Miner  was  declared  a 
bankrupt  After  its  dishonor  tbe  plaintiff 
paid  to  tbe  bank  which  held  it  the  amount 


due  thereon.  He  now  seeks  to  recover  the 
sum  so  paid.  The  complaint  which  he  has 
framed  to  that  end  is  one  which  counts  up- 
on the  obligation  imposed  upon  the  defend- 
ants by  the  instrument  itself.  The  allega- 
tions are  that  the  defendants  indorsed  the 
note  to  the  plaintiff,  tliat  the  same  was  at 
maturity  protested  for  nonpayment,  that  due 
notice  of  protest  was  given  to  the  defend- 
ants, that  it  was  presented  by  the  plaintiff  to 
tbe  defendants  for  payment  and  not  paid, 
that  the  plaintiff  was  the  present  bolder, 
and  that  it  has  never  been  paid.  The  an- 
swer put  the  plaintiff  to  his  proof  of  all  his 
allegations,  and  in  a  second  defense  averred 
that  the  plaintilfB  Indorsement  was,  by  the 
express  agreement  of  the  parties,  one  by  vir- 
tue of  which  he  was  to  assume  the  liability 
of  an  indorser  prior  to  the  defendants.  The 
court  found  all  the  facts  already  recited  to 
be  true.  It  also  found  that  the  plaintiff's 
indorsement  was  without  value  and  for  the 
accommodation  of  both  the  maker  and  the 
payees,  these  defendants,  and  that  there  was 
no  special  agreement  between  these  parties 
such  as  the  answer  set  up  or  any  other  with 
respect  to  the  order  of  liability.  Upon  the 
facts  thus  found  the  plaintiff  is  entitled  to  re- 
cover In  some  form  of  action.  His  payment, 
through  the  compulsion  of  his  indorsement 
without  value  and  for  the  defendants'  accom- 
modation, of  a  sum  of  money  of  which  the  de- 
fendants have  received  the  benefit  entitles  blm 
to  reimbursement  The  law  will,  If  neces- 
sary, imply  the  defendants'  promise  to  make 
the  plaintiff  good.  Rodman  v.  Denison,  21 
Conn.  406;  Rowland  v.  Smith.  49  Conn.  404, 
408;  Morgan  v.  Thomiwon,  72  N.  J.  liaw,  244, 
62  Atl.  410;  Peale  v.  Addlcks,  174  Pa.  543,  548, 
34  Atl.  201;  Pomeroy  v.  Tanner,  70  N.  T. 
547,  552;  Owens  v.  Miller  &  Mayhew,  29  Md. 
144,  158.  It  cannot  militate  against  that  re- 
sult ttiat  the  plaintiff,  upon  striking  a  bal- 
ance of  a  long-standing  mutual  book  account 
between  blm  and  Miner,  is  found  to  have 
been  indebted  to  Miner  at  tbe  time  tbe  orig- 
inal note  was  Indorsed  In  an  amount  equal 
to  or  greater  than  the  amount  of  the  note, 
or  that  the  plaintiff  had  previously  lent  bis 
name  to  Miner  as  an  indorser  for  his  accom- 
modation. Such  facts  would  be  subordinate 
ones  to  be  weighed  and  considered  In  ar- 
riving at  a  determination  upon  the  evidence 
as  to  whether  the  plalntilfs  indorsement 
was  or  was  not  for  value.  The  court  having 
found  that  it  was  without  value,  no  founda- 
tion remains  for  the  claim  advanced  that 
there  was  a  novation. 

In  this  connection  it  Is  to  be  observed,  as 
bearing  upon  this  contention,  that  the  appeal 
Imputes  error  to  the  action  of  the  court  in 
finding  certain  of  the  facts  as  It  has  done. 
Among  the  facts  thus  objected  to  are  tbe 
ultimate  ones  which  not  only  give  to  the 
plaintiff's  indorsement  an  accommodation 
character,  but  also  characterize  It  as  for  the 
accommodation  of  the  defendants.  It  Is  plain 
to  all  that  the  real  burden  of  tbe  appeal  arises 
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out  of  these  claimed  errors  In  the  finding  and 
others  which  bear  or  are  assumed  to  bear 
a  subordinate  relation  to  them.  The  legal 
propositions  advanced  for  the  most  part 
possess  little  pertinence,  If  the  facts  are  to 
remain  unchanged.  The  are  evidently  pre- 
sented as  properly  attending  the  effort  made 
to  secure  a  correction  of  the  finding.  In  view 
of  the  Importance  which  thus  attaches  to  the 
finding  as  the  controlling  factor  In  the  case, 
we  have  examined  with  care  the  evlden'^e 
certified  to  this  court  and  failed  to  discover 
that  any  fact  material  to  any  question  of  law 
presented  by  the  appeal  has  been  found  with- 
out evidence  or  as  a  deduction  drawn  from 
evidence  In  violation  of  the  law  of  reason. 
Possible  error  which  relate  to  Immaterial  de- 
tails do  not  concern  us. 

It  appears  from  the  finding  that  at  the 
maturity  of  the  note  in  suit  the  plaintiff  was 
Indebted  to  Miner's  bankrupt  estate  In  the 
sum  of  $50.81.  The  defendants  complain  of 
the  refusal  of  the  court  to  deduct  this  amomit 
from  the  amount  found  due  from  the  defend- 
ants to  the  plaintiff  and  render  Judgment  for 
the  baliince  only.  Aside  from  the  favor  which 
would  thus  be  conferred  upon  the  defendants, 
no  justification  for  such  a  dictation  to  the 
plaintiff  as  to  the  source  from  which  he 
should  obtain  his  redress  Is  presented.  If, 
upon  the  evidence,  the  plaintiff  was  entitled 
to  recover  from  the  defendants  the  amount 
of  the  Judgment,  It  Is  difllcult  to  discover  by 
what  authority  the  court  could  In  this  action 
have  withheld  that  right  from  him  and  rele- 
gated him  against  his  -will  to  other  possible 
sources  of  redress.  It  appears,  therefore, 
that  upon  the  evidence  the  facts  found  there- 
from the  plaintiff  would  in  a  proper  action 
be  entitled  to  recover  the  amount  of  the 
present  Judgment. 

The  only  objection  which  could  be  further 
urged  against  the  Judgment  must,  therefore, 
grow  out  of  Its  rendition  upon  the  present 
complaint,  which  Is  silent  as  to  the  existence 
of  any  fact  which  might  tend  to  impose  a 
liability  upon  the  defendants  outside  of  the 
obligation  arising  from  the  Instrument  Itself. 
The  question  presented  by  any  such  objection 


would  possess  a  double  aspect  The  first  In- 
quiry would  naturally  be  as  to  whether  the 
plaintiff  was,  upon  his  pleadings  and  proof, 
entitled  as  a  matter  of  rlglit  to  have  a  Judg- 
ment; the  second,  as  to  whether  the  defend- 
ants are  now  in  a  position  to  take  advantage 
of  any  irregularity.  The  plaintiff  failed  to 
prove,  as  he  had  alleged,  that  notice  of  dis- 
honor was  given  to  the  defendants.  The 
latter  urge  that.  Id  the  absence  of  such  proof, 
they  stood  before  the  court  as  dlscharsod 
from  all  liability  as  an  indorser,  and  that 
contention  is  made  the  basis  of  one  of  the 
reasons  of  api)eal.  Gen.  St  1902,  i  41^^0. 
The  plaintiff  replies  that  any  omission  to  give 
notice  of  dishonor  was  supplied  by  the  facts 
proven  and  found,  that  the  maker  was  de- 
clared a  bankrupt  three  days  before  the  note's 
maturity,  and  that  the  plaintiff's  Indorsement 
was  for  the  defendants'  accommodatioa 
Gen.  St.  S5  4250,  4285 ;  Mueller  ▼.  Nugent  194 
U.  S.  14,  22  Sup.  Ct  2G0,  46  L.  Ed.  405.  We, 
however,  have  no  occasion  to  determine  the 
question  thus  suggested,  since  the  record 
clearly  discloses  that  the  plaintiff's  right  to 
recover  generally,  and  not  his  right  to  do 
BO  upon  his  complaint  as  It  was  framed,  was 
fully  tried  out  in  the  court  below,  that  no 
technical  objection  to  that  recovery  such  as 
above  suggested  was  made,  and  that  no  one 
of  the  reasons  of  appeal  urges  it  unless.  In- 
deed, there  be  read-  into  their  language  that 
which  was  plainly  not  intended  to  be  ex- 
pressed. The  defendants'  position  through- 
out has  consistently  been  that  the  plaintiff 
was  not  entitled  to  recover  upon  the  facts, 
not  that  the  frame  of  the  complaint  stood  in 
his  way.  Had  the  latter  position  been  ad- 
vanced upon  the  trial,  the  plaintiff  would 
have  bad  an  opportunity  to  amend,  and  he 
doubtless  would  have  done  so.  For  us  now 
to  take  a  more  narrow  view  of  the  case  than 
the  parties  have  done,  and  ♦nvoke  techcioal 
principles  for  the  plaintiff's  undoing,  would 
be  alike  unjust  to  him  and  contrary  to  our 
rules,  which  require  claims  of  law  to  be 
seasonably  and  dearly  made. 

There  is  no  error.    The  other  Judges  con- 
curred. 
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In  N  8AMM0N. 

(Svprenw  Court  vt  Vermont.    Bntland.    Jan. 
81.    19070 

BBEAOH    or    THK    PlACK  —  PUNISHICKHT  —  In- 
CON8IBIZNT  I^WB— RkpEAL. 

Acti  1906,  p.  210.  No.  200,  t  8.  Drovidinc 
that  imprisonment  for  m  period  not  ezceedlnic 
three  months  shall  be  in  the  cotintj  jail,  has 
reference  only  to  imprisonment  by  direct  sen- 
tence, and  henoe  is  not  inconsistent  with,  and 
does  not  repeal,  V.  S.  5206,  requirins  imprison- 
ment in  the  house  of  correction  for  nonpayment 
of  fine,  or  fine  and  costs,  imposed  for  a  breach 
of  the  peace. 

Habeas  corpus,  on  tti«  relation  of  William 
Banunon,  to  secure  the  discharge  from  ille- 
gal imprisonment.    Oranted. 

On  January  4, 1907,  in  the  city  court  of  tbe 
dty  of  Rutland,  the  relator  was  duly  conyict- 
ed  of  a  breach  of  the  peace,  and  sentenced 
to  pay  a  fine  of  |5  and  costs,  amounting  in 
all  to  114.44,  with  the  altematWe  sentence 
that,  If  said  Une  and  costs  should  not  be  paid 
within  24  hours,  he  be  confined  in  the  county 
Jail,  in  the  city  of  Rutland,  in  tbe  county  of 
Rutland,  at  hard  labor,  for  the  term  of  three 
tines  as  many  days  as  the  whole  number  of 
dollars  In  said  fine  and  costs,  including  tbe 
oosts  of  commitment.  The  fine  and  costs  not 
baying  l)een  paid,  tbe  relator  was  Committed 
to  said  county  Jail  in  accordance  with  said 
sentence,  and  thereupon  brought  this  pro- 
ceeding, alleging  that  he  was  Iwing  unlawful- 
ly imprisoned. 

Argued  before  ROWEUU  C.  J.,  and  TI- 
LER, MtfNSON,  and  WATSON,  JJ. 

Hale  K.  Darling,  for  relator.  Clarke  O. 
Fltts,  Atty.  Gen.,  for  the  State. 

WATSON,  J.  By  V.  S.  5206,  in  cases  with- 
in its  scope,  when  the  court  sentences  a  re- 
spondent to  pay  a  fine,  or  a  fine  and  costs, 
and  passes  no  other  sentence:,  it  shall  fur- 
tbOT  order  tliat.  If  the  sentence  is  not  com- 
plied with  within  24  hours  he  shall  be  im- 
prisoned in  the  house  of  correction  for  as 
many  days  as  thrice  the  number  of  dollars 
to  be  paid  by  the  sentence.  Including  the  costs 
of  commitment,  etc.  By  section  5218  persons 
tbus  imprisoned  shall  be  kept  at  hard  labor. 
By  section  6209  a  person  so  committed  may 
be  discharged  on  paying  the  balance  of  the 
fine,  or  fine  and  costs,  after  deducting  33% 
cents  for  each  day  be  has  been  committed  for 
default  of  payment  These  proylslons  ai>- 
ply  to  cases  for  breach  of  tbe  peace,  unless 
tbe  law  in  this  respect  has  been  changed  by 
section  8,  No.  200,  p.  210,  Acts  1906.  That 
section  provides  that  imprisonment  for  a 
breach  of  tbe  peace  for  a  period  not  exceed- 
ing three  months  shall  be  in  the  county  Jail, 
etc.  By  this  act  male  persons  tbus  imprison- 
ed for  such  offense  may  be  required  to  per- 
form manual  labor  each  day  of  the  coiiflne- 
ment,  except  Sundays  and  legal  holidays. 
But  it  contains  no  proyision  whereby  the  fine, 
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or  fine  and  costs,  may  be  paid,  as  may  l>e 
done  under  V.  S.  5209. 

By  tbe  act  of  1006  all  acts  or  parts  of  acts 
inconsistent  therewith  were  repealed.  The 
question,  then,  Is  whether  the  provisions  of 
that  act,  as  respects  imprisonment  fen:  breach 
of  tbe  peace,  are  inconsistent  with  the  law 
of  y.  S.  5206,  requiring  imprisonment  in  tbe 
house  of  correction  for  nonpayment  of  fine, 
or  fine  and  costs,  imposed  for  that  oCCense. 
No  material  Inconsistency  exists,  if  the  two 
can  stand  together.  We  think,  not  only  that 
they  may  stand  together,  l)ut  that  to  give 
them  a  difTerent  construction  would  work  an 
Injustice  to  those  falling  within  the  provisions 
of  tbe  act  of  1906  under  an  altematlye  sen- 
tence for  tbe  offense  above  named;  for,  if 
such  sentence  may  be  to  the  county  Jail,  then, 
when  once  committed,  the  prisoner  may  be 
put  to  manual  labor  lor  tbe  whole  term,  the 
same  as  though  his  imprisomnent  was  by  di- 
rect sentence,  and  thus  he  be  deprived  of  any 
opportunity  subsequently  to  comply  with  his 
primary  sentence  by  paying  tbe  flue,  or  fine 
and  costs,  even  in  money,  to  say  nothing  of 
receiving  credit  thereon  for  labor  performed. 
When  the  meaning  of  a  statute  is  doubtful, 
tbe  consequences  may  be  considered  in  Its 
construction.  State  y.  Franklin  County  Say. 
Bank  &  Trust  Co.,  74  Vt  246,  52  Atl.  1069. 
Construing  section  8,  c.  200,  p.  210,  Acts  1906, 
as  far  as  it  relates  to  breaches  of  tbe  peace, 
to  have  reference  only  to  Imprisonment  by 
direct  sentence,  that  section  Is  not  In  conflict 
with  the  law  of  V.  S.  5206,  and  the  latter  was 
not.  In  tbe  respects  here  Involved,  repealed 
by  the  former. 

It  follows  that  the  relator  Is  Illegally  Im- 
prisoned, and  he  Is  discharged  therefrom, 
and  remanded  to  the  custody  of  the  sheriff  of 
Rutland  county,  to  be  by  him  detained  until 
resentenced. 


SCOVILIiB  r.  BROCK. 

(Supreme    Court    of    Vermont    Washington. 
Jan.  10. 1907.) 

1.  Eqnrrr— Plkadino— AifENDiCBNT  to   Biij< 
—Right  to  Answeb  Anew. 

Where  the  orator,  after  a  demurrer  to  his 
whole  bill  has  been  Bustained,  files  by  learn 
of  court  an  amended  bill,  tbe  defendant  is  en- 
titled to  answer  anew  and  waive  the  answer  to 
the  original  bill. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19.  Equity,  i  568.1 

2.  Evidence— Admisstons— Answer      Supeb- 
SEDED  BT  Amended  Answeb. 

Where  the  orator,  after  a  demurrer  to  his 
bill  had  been  sustained,  filed  an  amended  bill 
by  leave  of  court  and  defendant  answered  anew 
and  waived  the  answer  to  the  original  bill,  ad- 
missions by  defendant  contained  in  the  original 
answer  were  provable  like  any  other  docu- 
mentary admission  not  embraced  in  the  record. 
[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20.  Evidence,  {  718.] 

8.  Judgment— Equitablk    Relief— Grounds 

—Fraud. 

Where  one'  has  gained  an  unfair  advantage 
in  a  proceeding  at  law  by  fraud  or  misconduct 
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whereby  the  court  of  law  will  be  nude  an  in- 
itrument  of  Injustice,  equity  will  Interfere  to 
prereat  him  from  reaplnx  the  benefit  of  the  aO- 
vantag«  thus  obtained. 

[£!d.  Note.— For  caaea  in  point,  aee  Cent.  Dix. 
TOl.  30,  Judsment.  {{  838-&i0.] 
4.  Saue. 

The  role  tliat,  wliere  one  Iuls  mined  an 
unfair  advantage  in  an  action  at  law  oy  reason 
of  his  fraud,  e<iuity  will  interfere  to  prevent 
him  from  taking  the  benefit  thereof  applies 
where  a  judgment  at  law  acquired  by  fraud  ia 
relied  on  as  a  defense. 

[Eld.  Note. — For  cases  in  point,  see  Oent.  DIk. 
vol.  30.  Judgment,  §§  838-«40.] 

8.  GUABDIAN  AWD  WaBD— ACCOUNTINO— DK- 
OBEE  —  COROLITBiyXNKSB  —  EQUITABLB  RE- 
UBP. 

Inability  to  vacate  a  probate  decree  al- 
lowing a  guardian's  final  account  will  not  pre- 
vent affirmative  relief  in  equity,  for  a  tmstee 
may  be  held  accountable  notwithstanding  the 
decree,  for  what  was  Improperly  retained. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dix. 
vol.  25,  Guardian  and  Ward,  gg  517,  542.] 

6.  Sakk— Suit  to  Set  Abide  Fihai.  Settle- 
ment—Findings— SurnciENcr. 

In  a  suit  to  set  aside  a  guardian's  final  set- 
tlement by  which  secnrities  were  awarded  to 
the  ward,  based  on  the  fraud  of  the  guardian, 
a  finding  that  the  guardian  did  net  seek  to  de- 
ceive his  ward,  and  that  he  gave  the  ward  all 
the  information  he  had  regarding  the  securities, 
does  not  defeat  the  suit,  tlie  question  not  being 
whether  there  was  intentional  wrong,  but 
whether  there  was  a  failure  to  comply  with  the 
law  established  for  the  protection  of  wards, 
and  the  ward  being  entitled  to  l>e  informed  not 
only  of  the  facts,  but  of  his  rights  with  refer- 
ence thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Guardian  and  Ward,  iS  540,  542,  644.] 

7.  Same— Limitations. 

Limitations  do  not  begin  to  mn  against  a 
ward  seeking  to  set  aside  a  decree  allowing 
bis  guardian's  final  account,  based  on  the  fraud 
of  the  guardian,  until  the  influence  of  the  con- 
fidential relation  has  ceased. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Guardian  and  Ward,  i  633.] 

8.  Limitation  of  Actions— Fraud  as  Ground 
OF  Relief— DiBcovEBT  of  Fraud. 

A  decree  allowed  a  guardian's  final  ac- 
count. The  guardian  met  the  ward  only  once 
thereafter,  and  had  no  communication  with  him 
by  letter  or  otherwise.  The  ward  did  not  know 
the  law  as  to  his  rights,  and  had  not  suspected 
that  the  guardian  was  liable  for  losses,  and 
continued  to  have  confidence  in  his  integrity  and 
believed  that  he  had  acted  honestly  and  legally 
as  guardian.  Held,  that  the  statute  did  not  be- 
gin to  run  against  an  action  by  the  ward  to  set 
aside  the  decree,  based  en  the  guardian's  fraud, 
until  something  occurred  to  raise  a  doubt  in 
the  mind  of  the  ward  as  to  the  guardian's  con- 
duct 

[EM.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  33.  Limitation  of  Actions.  gS  480,  481,  486, 
488,  491,  492.] 

0.  Guardian    and    Wabd  — Setting    Aside 

Final  Account. 

V.  S.  2810,  prescribing  a  remedy  after  a 
guardian's  discharge  for  the  correction  of  er- 
rors in  his  account,  relates  to  a  further  hearing 
in  the  probate  court  and  does  not  prevent  a 
ward  from  maintaining  a  suit  to  set  aside  a 
decree  allowing  his  guardian's  final  account, 
based  on  the  fraud  of  the  guardian. 
10.  Sams— Liability  of  Guabdian  fob  Loss 

OF  Pbofbbtt. 

Where  a  guardian  in  a  suit  by  his  ward 
for  the  setting  aside  of  a  decree  allowing  his 
fijuU  settlement  is  charged  with  negligence  in 


the  manaeement  of  the  funds  which  he  held  as 

Sardian  by  which  he  Incurred  losses,  the  guard- 
1  is  not  liable  If  he  exercised  the  requisite 
diligence  In  respect  to  the  property  in  his  hands. 
[Ed.  Note.— For  cases  in  point  see  Cent  dig. 
vol  25,  Guardian  and  Ward,  gg  108.  235.] 

11.  Same. 

Whether  a  guardian  ezerdsed  proper  dili- 

Knce  in  the  management  of  the  property  of 
■  ward  in  his  hands,  kM,  under  the  evidence, 
a  question  of  fact 

12.  Same. 

In  a  suit  to  set  aside  a  decree  allowliig  a 
gnardian's  final  account  based  on  the  negli- 
gence of  the  guardian  In  the  management  of  the 
estate  in  his  liands,  the  guardian  has  the  burden 
of  proving  that  he  exercised  the  requisite  dili- 
gence in  the  management  of  the  estate. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
Tol.  26,  Guardian  and  Ward,  g  53a] 

Appeal  In  Chancery,  Washington  Coanty; 
John  W.  Rowell,  Chancellor. 

Suit  by  WUilam  L.  Scoville  against  James 
W.  Brock.  Heard  on  pleadings  and  master's 
report  From  a  decree  dismissing  the  ap- 
peal, the  orator  appeals.  Reversed  and  n- 
manded. 

The  orator  became  of  age  July  27,  1894. 
The  defendant's  final  acconnt  as  guardian 
of  the  orator  was  settled  and  allowed  by  the 
probate  court,  in  the  orator's  presence  and 
with  bis  approval,  on  July  80,  1894.  Tho 
defendant  was  duly  appointed  guard'  n  of 
the  orator  by  the  probate  cotirt  within  and 
for  the  district  of  Washington  In  this  state, 
on  September  1, 1800,  accepted  the  trust,  and 
continued  to  act  as  such  guardian  till  he 
settled  his  final  account  On  September  19, 
1890,  said  probate  court  decreed  to  the  de- 
fendant, as  guardian  of  the  orator,  certain 
stocks  and  bonds  of  nonresident  corpora- 
tions, of  the  face  value  of  $7,032,  as  the  ora- 
tor's interest  in  his  father's  estate.  The  de- 
fendant received  those  stocks  and  bonds  as 
such  guardian,  and  held  them  till  he  turned 
them  over  to  the  orator  at  said  final  settle- 
ment. In  the  meantime  certain  of  said  cor- 
porations had  failed,  thereby  rendering  some 
of  these  securities  worthless.  It  was  In  re- 
spect of  the  defendant's  management  of 
these  securities  that  the  orator  complained. 
Among  other  things,  the  master  reported: 
"William  L.  Scoville  lived  at  Montpeller,  Ver- 
mont, until  he  was  17  years  old.  He  was  at 
New  Haven,  Connecticut,  for  nearly  five 
years,  and  graduated  from  Yale  College  In 
1896.  He  lived  the  next  year  In  RuUand, 
Vermont,  having  decided  to  study  law  before 
going  to  Rutland.  He  went  from  there  In 
the  fall  of  1897  to  Cambridge,  Massachusetts, 
where  he  has  ever  since  resided.  Wblle  In 
Rutiand  he  was  in  the  office  of  James  A. 
Merrill,  who  was  the  Judge  of  the  city  court, 
acting  as  clerk  In  the  office,  doing  the  detail 
work  and  correspondmce  and  the  general 
small  matters  of  the  office.  When  he  left 
Rutland  and  went  to  Cambridge,  Massachu- 
setts, in  the  fall  of  1897,  he  entered  the 
Boston  University  Law  School.  He  went  as 
a  soldier  in  the  Spanish  War  and  fall  of  1898 
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he  entered  Harrard  Law  School.  He  was 
in  that  school  until  fall  of  1900,  when  ha 
was  admitted  to  the  practice  of  the  law  and 
commenced  the  practice  of  his  profession, 
In  which  he  has  erer  since  been  engaged  In 
Boston,  Massachusetts.  In  April  or  May, 
1902,  William  L.  ScovUle  brought  some  pa- 
pers from  his  house  to  his  office  to  sort  out 
and  file  away  in  such  a  way  that  should  oc- 
casion arise  he  could  readily  haye  access  to 
them.  When  be  came  to  sort  and  file  away 
the  papers  he  fouud  among  the  papers  thus 
brought  to  his  office  were  one  of  the  certifi- 
cates of  stock  that  he  had  received  from  his 
guardian  in  the  settlement  made  in  the  pro- 
bate court  August  1,  1894.  He  was  at  that 
time  very  short  of  money  and  he  thought 
what  hard  ludc  It  was  to  lose  all  the  money 
these  papers  r^resented  and  then  for  the 
first  time  the  thought  came  into  bis  mind 
that  possibly  something  could  be  done  about 
It,  and  he  proceeded  at  once  to  look  into  the 
matter.  He  had  not  up  to  that  time  known 
or  suspected  that  defendant  was  liable,  and 
bad  not  known  what  the  law  was  or  had 
been  as  to  bis  rights.  He  made  an  Investi- 
gation in  the  state  law  library  in  Massachu- 
setts, and  tbe  next  day  or  the  following  day 
he  wrote  Mr.  Deavitt,  of  Montpeller,  Ver- 
mont, laying  the  matter  before  him  and  ask- 
ed him  to  take  any  steps  that  might  be  nec- 
essary. He  wrote  Mr.  Deavitt  May  12,  1902. 
TTp  to  that  time  William  L.  Scovllle  contin- 
ued to  have  perfect  confidence  in  the  integri- 
ty and  ability  of  tbe  said  James  W.  Brock 
and  belief  that  he  had  properly  and  honestly 
acted  as  his  guardian,  and  managed  the  se- 
curities in  the  hands  of  the  guardian  in  a 
I^^l  and  proper  manner." 

Argued  before  ROWBLIj,  O.  J.,  and  TT- 
LBK,  MUNSON,  WATSON,  POWERS,  and 
MILES,  JJ. 

Elbridge  R.  Anderson  and  Edward  H.  Dea- 
vitt for  appellant  Melville  B.  Smilie,  for 
appellee. 

MUNSON,  J.  The  master  finds  certialn 
facts  from  tbe  evidence,  and  leaves  it  for 
tbe  court  to  say  what  concessions  contained 
in  the  answers  are  available  to  the  orator. 
The  original  bill  was  held  insufficient  on  de- 
mnner  (75  Vt  243,  54  AU.  177)  and  two  sev- 
eral amendments  thereto  were  afterwards 
filed.  The  defendant  then  answered  tbe  bill 
and  tbe  amendments,  "waiving  the  answer 
to  the  original  bill."  The  orator  insists  that 
tbe  first  answer  could  not  be  waived  without 
the  express  leave  of  tbe  court  citing  Morrill 
T.  Morrill,  53  Vt  74,  88  Am.  Rep.  659.  That 
however,  was  an  amendment  interposing  a 
further  defense  to  the  same  bill,  made  on 
leave  in  the  course  of  the  bearing,  and  done 
by  interlineation,  and  the  decision  was  mere- 
ly a  condemnation  of  that  method  of  making 
an  amendment  In  this  case,  a  decree  of  the 
court  of  chancery  sustaining  the  demurrer 
and  dismissing  tbe  bill  was  affirmed  in  the 


Supreme  Court  >nd  the  leave  of  the  court 
was  given  when  the  case  came  beck  on  re- 
mand. Strictly  speaking,  when  a  demurrer 
to  the  whole  bill  is  allowed  the  bill  is  out  of 
court  and  no  subsequent  proceeding  can  be 
taken  In  the  cause.  This  is  the  rule  as  given 
In  3  Dan.  Ch.  Pr.  ast  Am.  Ed.)  668.  The 
author  remarked,  however,  that  there  were 
cases  where  the  court  had  afterwards  pet- 
mitted  an  amendment  of  the  bill  to  be  made, 
and  that  even  after  a  bill  had  been  dismissed 
by  order,  it  had  been  considered  allowable 
for  the  court  to  set  the  case  on  foot  again. 
But  tbe  authority  of  these  cases  was  ques- 
tioned, and  the  author  concluded  that  it 
might  be  considered  a  positive  rule,  liable 
to  scarcely  any  exception,  that  after  a  de- 
murrer has  been  allowed,  the  case  is  entirely 
out  of  court  It  Is  said,  however,  in  Mercan- 
tile Nat  Bank  v.  Carpenter,  101  TJ.  S.  667, 
26  L.  Ed.  816,  that  the  rigor  of  this  principle 
has  since  been  relaxed,  and  lilr.  Beach,  In 
his  modern  Equity  Practice,  t  279,  speaks 
of  the  rule  as  one  that  formerly  prevailed. 
But  although  the  practice  discountenanced 
by  Daniel  has  since  obtained,  and  is  now  gen- 
erally established  by  rules  of  court  logically 
and  technically  the  situation  Is  tbe  same. 
Tbe  orator  must  make  out  a  new  case,  but 
may  do  this  by  amending  tbe  rejected  bill. 
This  being  so,  the  defendant  must  be  entitled 
to  answer  anew,  the  same  as  if  replying  to  a 
bill  new  in  form  as  well  as  new  In  fact 

The  decisions  point  unmistakably  to  this 
conclusion.  After  an  amendment  the  de- 
fendant may  demur  to  the  whole  bill,  though 
a  demurrer  to  the  original  bill  has  been 
overruled.  Bancroft  v.  Wardour,  2  Brown's 
C.  O.  'ee.  He  may  demur,  though  the  origi- 
nal bill  has  been  answered.  Oresy  v.  Beavan, 
18  Sim.  •364;  Dillon  v.  Davis,  8  Tenn.  Ch. 
386,  396.  He  may  plead,  although  a  full 
answer  was  put  in  to  all  that  was  con- 
tained in  the  original  bill.  Ritchie  t.  Ayl- 
wtn,  15  Ves.  79.  He  must  answer  all  the 
Interrogatories  of  the  amended  bill,  though 
some  of  them  are  repetitions  of  those  in  the 
original  bill  and  have  been  answered.  Maza- 
reds  V.  Maltland,  3  Madd.  66.  It  is  appar- 
ent from  these  holdings  that  tbe  amended 
bill  Is  treated  as  a  new  bill,  and  the  de- 
fendant's replies  to  tbe  original  bill,  what- 
ever they  are,  as  dropped  from  the  pleadings, 
leaving  the  defendant  to  plead  anew.  Other- 
wise he  could  not  demur  again  to  tbe  whole 
bill,  for  coextensive  demurrers  are  not  al- 
lowed. Nor  could  he  plead  matters  covered 
by  his  former  answer,  for  the  answer  would 
overrule  his  plea.  Nor  would  he  be  bound 
to  answer  Interrogatories  in  the  amended 
bill  that  he  had  already  answered.  The 
right  of  the  defendant  to  answer  anew 
is  broadly  asserted  by  authorities  which 
fully  recognize  the  modern  doctrine  of  amend- 
ment after  demurrer  sustained  It  is  said 
in  1  Beach  Mod.  Eq.  Pr.  §  398,  citing  Bowen 
T.  Idley,  6  Paige  (N.  Y.)  46,  and  Bosanquet 
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V.  Marsbam,  4  Sim.  673,  that  where  a  com- 
plainant amends  his  bill  after  answer  it 
la  a  matter  of  right  for  the  defendant  to  put 
In  a  new  or  further  answer  to  the  amended 
bill,  except  where  the  amendment  Is  one 
that  cannot  vary  the  right  of  the  defendant ; 
that  If  the  substance  of  the  bill  is  amended  In 
any  manner,  however  trifling,  the  defendant 
may  put  in  another  answer  and  make  an  en- 
tirely new  defense.  So  the  answer  to  the 
original  bill  and  the  concessions  contained 
in  it  are  not  now  available  to  the  orator.  But 
any  material  admission  which  the  answer 
contains  Is  provable,  like  any  other  docu- 
mentary admission  not  embraced  tn  the  rec- 
ord of  the  proceeding.  The  substance  of 
the  orator's  complaint  is  that  the  defendant 
was  negligent  in  the  management  of  the 
funds  which  he  held  as  the  orator's  guardian, 
and  thereby  incurred  losses  for  which  he 
was  legally  chargeable;  and  that  he  in- 
duced the  orator  by  fraudulent  concealments 
and  representations  to  approve  a  final  ac- 
count which  relieved  him  from  liability,  and 
that  the  account  was  allowed  by  the  pro- 
bate court  because  of  such  approval;  and 
that  the  decree  In  that  behalf  passed  with- 
out contest  and  remained  unappealed  from 
because  of  the  orator's  Ignorance  of  bis 
rights  in  matters  regarding  which  it  was  the 
defendant's  duty  to  give  him  Information. 
The -original  bill  disclosed  the  existence  of 
a  decree,  but  contained  no  allegations  re- 
garding the  proceedings  on  which  it  was 
based,  and  this  was  held  insuflacient  on  de- 
murrer because  the  allegations  that  the  ora- 
tor's approval  of  the  account  was  obtained 
by  fraud  were  not  followed  by  averments 
suflBclent  to  carry  the  effect  of  the  alleged 
fraud  into  the  decree.  75  Vt  243,  64  Atl. 
177.  Tbe  bill,  as  amended  and  held  suffi- 
cient on  demurrer  alleges,  among  other  ad- 
ditional matters,  that  tbe  decree  was  made 
solely  by  reason  of  the  aK>rovaI,  and  with- 
out the  consideration  of  any  other  fact  or 
circumstance.  76  Vt  885,  67  Atl.  967.  Tbe 
findings  bearing  upon  tbe  approval  are  ad- 
verse to  the  orator.  The  guardian  did  not 
suggest  the  taking  of  the  approval,  nor  know 
of  it  at  the  time,  nor  hear  of  it  until  inform- 
ed by  these  proceedings.  The  judge  of  pro- 
bate took  the  approval  of  his  own  motion, 
in  accordance  with  his  practice  in  such  cases. 
He  considered  and  passed  upon  the  accounta- 
bility of  the  guardian  in  the  matters  com- 
plained of,  independently  of  the  approvaL 
The  decree  was  made  upon  notice  and  appear- 
ance, after  an  opportunity  to  be  heard,  upon  a 
consideration  of  matters  known  to  the  Judge, 
and  as  a  Judicial  disposition  of  the  case.  The 
master  says  be  is  unable  to  find  that  the  ap- 
proval had  any  influence  whatever  upon  tbe 
court  In  reaching  its  conclusion.  So  tbe  claim 
made  by  tbe  amended  bill  in  tbe  respect 
above  stated  is  not  sustained. 

But   it   appears    from    the   findings   that 
there  was  no  actual  Inquiry  or  hearing,  and 


tbe  orator  Insfsta  tbat  his  failure  to  con- 
test tbe  account,  and  bis  failure  to  appeal 
from  tbe  decree,  were  due  to  tbe  defenoant's 
fraud,  and  that  equity  will  not  permit  tbe 
defendant  to  avail  himself  of  the  decree  for 
his  protection.  It  is  well  settled  that  when 
one  has  gained  an  unfair  advantage  in  pro- 
ceedinga  at  law  by  fraud  or  misconduct, 
whereby  tbe  court  of  law  will  be  made  an 
instrument  of  Injustice,  equity  will  inter- 
fere to  prevoit  him  from  reaping  the  benefit 
of  the  advantage  thus  unfairly  obtained. 
Delaney  v.  Brown,  72  Vt  344,  47  AU.  10C7. 
The  usual  application  of  this  rule  is  in  cases 
where  the  party  in  fault  is  seeking  to  enforce 
a  Judgment  but  the  reason  of  it  requires 
Its  application  where  tbe  Judgment  is  relied 
upon  in  defense.  It  is  not  necessary  to  In- 
quire as  to  the  circumstances  in  which  equity 
will  act  directly  upon  a  probate  decree.  In- 
ability to  vacate  a  decree  will  not  prevent 
afllnnatlve  relief,  for  a  trustee  may  be  held 
accountable,  notwithstanding  tbe  decree,  for 
what  was  Improperly  retained.  Sohler  ▼. 
Sohler,  186  Cal.  823,  67  Pac.  282,  87  Am.  St. 
Rep.  88;  Aldrlch  v.  Barton,  138  Cal.  220.  71 
Pac.  169,  94  Am.  St  Rep.  43,  and  note.  It  re- 
mains to  Inquire  whether  the  findings  entitle 
the  ofator  to  relief  of  this  nature. 

It  Is  found  that  tbe  defendant  "in  no  maa- 
ner  sought  to  deceive  his  ward  hi  any  par- 
ticular, but  on  the  contrary,  gave  him  all 
the  information  he  possessed  in  reference  to 
the  guardianship  matters."  It  is  found 
more  specifically  that  at  tbe  time  of  the 
settlement  in  the  probate  court  the  guardian 
produced  the  securities  and  told  bis  ward 
all  that  he  knew  about  them;  tbat  he  told 
him  they  were  the  identical  securitleB  turned 
over  to  him  by  the  estate;  that  they  had 
ceased  paying  interest  and  dividends  at  cer- 
tain dates;  that  nobody  knew  what  the  val- 
ue of  them  was;  and  that  rome  of  them 
might  turn  out  to  be  good  and  some  might 
not  Neither  party  bad  counsel  present  and 
nothing  was  said  to  the  ward  about  bis  bar- 
ing professional  or  other  disinterested  ad- 
vice. A  few  days  before  the  settlement  the 
guardian  showed  a  rour'h  draft  of  bis  ac- 
count to  the  probate  Judge,  and  said  that, 
considering  tbe  way  the  securities  bad  come 
Into  his  hands  and  the  suddenness  with 
which  some  of  them  bad  depreciated  in  ral- 
ue  or  become  worthless,  he  ought  not  to  be 
held  responsible.  To  this  the  Judge  made  no 
reply.  The  Judge  had  some  personal  knowl- 
edge of  tbe  character  of  the  securities,  and 
considered,  in  view  of  tbe  knowledge  he 
had,  that  the  guardian  ought  not  to  be  held 
responsible  for  tbe  depreciation,  and  there- 
fore approved  the  account  Nothing  was 
said  at  the  hearing  by  any  one  about  the 
question  of  the  guardian's  liability  for  the 
losses.  It  appears  from  the  guardian's 
earlier  remark  to  the  Judge  that  be  undei^ 
stood  that  the  situation  was  sudi  that  a 
question  as  to  his  liability  might  be  raised.  I 
Was  it  bis  duty  in  the  circumstances  to  say 
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this  to  bis  ward,  or  advise  blm  of  his  priv- 
Ueges  regarding  counsel? 

The  finding  that  the  guardian  In  no  way 
sought  to  deceive  his  ward  does  not  dispose 
of  the  case.  The  question  Is  not  merely 
whether  there  was  actual  fraud  or  intention- 
al wrongdoing,  but  whether  there  was  a 
failure  to  comply  with  the  rules  which  the 
law  has  established  for  the  protection  of 
tieneflclarles.  Walworth's  Est  v.  Barthol- 
omew's Est,  76  Vt  1  ai).  58  Atl.  101.  Nor- 
Is  the  case  disposed  of  by  the  Ending  that 
the  guardian  gave  his  ward  all  the  informa- 
tion he  had  regarding  the  securities.  The 
-ward  was  entitled  to  be  informed  not  only 
of  the  facts,  but  of  his  rights  with  reference 
to  the  facts.  Perry  on  Trusts,  f  851;  Hall 
V.  Turner's  Est,  78  Vt  62  (68),  61  Atl.  763; 
Burrows  v.  Walls,  5  DeG.  M.  &  G.  233.  It 
Is  clear  that  the  statement  in  some  of  our 
cases  that  the  guardian  must  advise  bis 
ward  of  all  the  facts,  was  not  intended  to 
limit  this  rule,  for  It  is  the  holding  of  all 
tbe  cases  that  the  guardian  cannot  deal 
■with  the  ward  in  his  own  Interest  without 
first  placing  him  upon  an  equal  footing  with 
himself,  and  this  requires  something  more 
than  a  knowledge  of  tbe  facts.  This  subject 
is  fully  treated  In  Wade  t.  Pulsifer,  54  Vt 
45. 

It  is  claimed,  however,  that  Wade  y. 
Pulsifer  is  not  an  authority  upon  the  facts 
presented  here.  It  is  said  that  the  transac- 
tion in  that  case  was  during  the  ward's 
minority,  while  this  transaction  was  after 
the  ward  became  of  age.  But  this  cannot 
serve  to  distinguish  the  cases,  for  the  In- 
fluence of  the  fiduciary  relation  is  presumed 
to  continue  for  a  time  after  the  guardian- 
ship has  ceased.  1  Story  Eq.  Jur.  {  217; 
Scovllle  V.  Brock,  76  Vt  385,  67  Atl.  967; 
Glllett  V.  Wiley,  126  111.  310,  19  N.  E.  287, 
9  Am.  St  Rep.  587.  It  Is  also  said  that  one 
transaction  was  a  gift  and  the  other  a  set- 
tlement but  this  affords  no  basis  for  dis- 
tinguishing the  cases.  No  satisfactory 
ground  of  distinction  can  be  found  between 
the  making  of  a  gift  and  the  waiver  of  a 
right  to  enforce  a  liability.  The  distinction 
between  gifts  and  releases  made  by  Chan- 
cellor Kent  in  Klrby  v.  Taylor,  6  Johns.  Ch. 
(N.  7.)  242.  is  discredited  by  a  long  line  of 
decisions  to  the  contrary.  Note  89  Am.  St 
Bep.,  303.  But  tbe  matter  mainly  relied  up- 
on to  distinguish  the  two  cases  is  the  fact 
that  the  gifts  in  the  Pulsifer  Case  were  made 
out  of  court,  and  that  there  was  nothing  in 
tbe  guardian's  account  and  nothing  said 
at  the  hearing,  to  bring  them  to  the  atten- 
tion of  the  court  It  is  urged  that  the  duty 
of  Information,  as  far  as  it  relates  to  the 
legal  ri^ts  of  the  ward,  can  have  no  ap- 
plication to  a  settlement  made  in  court 
This  claim,  as  far  as  it  Is  based  on  the  na- 
ture and  effect  of  the  proceeding,  is  suffi- 
ciently covered  by  the  previous  discussion. 
It  certainly  cannot  be  sustained  on  tbe 
tbeory  that  it  is  the  duty  of  the  probate 


Judge  to  give  the  ward  whatever  legal  Ift 
formation  his  interests  may  require.  If  a 
probate  Judge  has  any  duty  in  this  respect 
it  is  one  that  results  from  the  special  cir- 
cumstances of  the  particular  case,  aud  is 
nothing  that  a  guardian  can  rely  upon  to 
relieve  him  from  this  requirement  The  duty 
in  question  is  one  that  grows  out  of  the  re- 
lation between  guardian  and  ward,  and  it  is 
the  guardian's  duty  to  see  that  his  ward 
has  this  information  before  making  a  final 
settlement 

But  the  defendant  contends  tliat  any  right 
the  orator  may  have  bad  is  barred  by  the 
expiration  of  tbe  statutory  period  of  limita- 
tion. The  statute  would  not  begin  to  run 
until  the  Influence  of  the  confidential  rela- 
tion had  ceased.  Scovllle  v.  Brock,  76  Vt 
885,  57  Atl.  967.  The  defendant  refers  to 
the  statement  that  the  orator  and  the  defend- 
ant met  but  once  after  the  settlement  and 
had  no  other  communication  by  letter  or 
otherwise,  and  treats  this  as  a  finding  that 
the  Influence  of  tbe  confidential  relation 
ceased  immediately  after  the  termination 
of  the  relation.  But  the  master  finds  that, 
up  to  the  iH>ring  of  1902  the  orator  had  not 
known  the  law  as  to  his  rights,  and  had  not 
suspected  that  the  defendant  was  liable  for 
the  losses,  and  had  continued  to  have  perfect 
confidence  in  the  integrity  of  the  defendant 
and  a  belief  that  be  had  acted  honestly, 
properly,  and  legally  as  his  guardian.  Al- 
though there  were  no  further  i)erBonal  rela- 
tions to  keep  up  the  guardian's  direct  in- 
fluence upon  tbe  ward,  that  Influence  con- 
tinued to  exist  in  tbe  confidence  and  beliefs 
generated  by  the  previous  relation  and  tbe 
manner  of  its  termination,  and  the  statute 
would  not  coqie  into  operation  until  some- 
thing occurred  to  raise  a  doubt  as  to  the 
guardian's  conduct  V.  S.  2810,  also  referred 
to  by  tbe  defendant  is  not  a  bar  to  the  re- 
lief sought  This  section  relates  to  a  fur- 
ther hearing  in  the  probate  court,  and  to  tbe 
finality  of  an  allowance  then  made.  It  was 
not  intended  to  create  an  exclusive  remedy, 
and  so  operate  as  a  limitation  upon  all  rem- 
edy if  the  time  fixed  was  suffered  to  expire 
without  advantage  l>eing  taken  of  the  provi- 
sion. But  the  omission  of  the  duty  we  have 
pointed  out  does  not  make  the  defendant  li- 
able if  it  did  not  occasion  loss  to  the  orator, 
and  it  occasioned  no  loss  to  the  orator  if  the 
defendant  exercised  the  requisite  care  and 
diligence  in  respect  to  tbe  investments  in 
bis  hands,  for  it  is  only  upon  tbe  ground 
that  this  was  wanting  that  the  defendant  can 
be  made  liable.  But  the  question  whether 
the  defendant  exercised  proper  care  and  dili- 
gence in  the  circumstances  of  the  case  is  a 
question  of  fact  oni  the  master  has  not 
passed  upon  it  It  is  doubtless  true  that  the 
burden  of  proof  as  to  this  is  on  the  defend- 
ant so  that  tlie  question  could  be  decided 
against  him  on  the  report  as  it  stands,  but 
we  are  not  inclined  to  take  this  course,  for 
injustice  would  then  l>e  done  the  defendant 
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if  he  was  not  In  fact  negligent.  It  Is  there- 
fore deemed  proper  to  have  the  report  re- 
committed that  the  mastw  may  pass  on  this 
question. 

The  defendant  Is  not  chargeable  with  neg- 
ligence In  receiving  the  securities  Instead  of 
demanding  cash.  It  was  so  held  In  ScoviUe 
V.  Brock,  76  Vt  385,  57  Atl.  967,  and  the 
facts  upon  this  point  are  now  the  same  as 
were  admitted  by  the  demurrer.  The  in- 
quiry will  be  whether  the  defendant,  In 
continuing  to  bold  the  securities,  acted  with 
fidelity  and  with  that  measiure  of  care  and 
diligence  that  a  prudent  man  would  hare  ex- 
ercised in  the  same  circumstances.  And  if 
It  is  found  that  the  defendant,  in  the  faith- 
ful and  prudent  administration  of  his  trust, 
ought  to  have  disposed  of  the  securities  at 
any  time,  the  value  of  the  securities  Is  to  be 
determined  with  reference  to  that  time. 

Pro  forma  decree  reversed,  and  cause  re- 
manded, that  the  report  may  be  recommitted 
for  tiie  purpose  stated. 


COOLIDGE  V.  TAYLOR. 

(Supreme  Court  of  Vermont.    Windsor.     Feb. 
S.  1907.) 

1,  Appeal  —  Review  —  Conclusiveness  o» 
Findings. 

If  a  finding  of  fact  can  be  supported  up- 
on an;  rational  view  of  the  evidence^  it  sliould 
stand. 

lEd.  Note.— For  cases  in  point,  see  Cent  Din. 
vol.  8,  Appeal  and  Error,  i{  3979-3982.] 

2.  New  Teial—Sebvicb— Finding  or  Coubt. 

Where  defendant  was  sued  for  taxes  as- 
sessed on  the  theory  that  he  resided  in  P., 
whereas  be  claimed  to  live  to  W.,  and  the  suit 
was  tried  on  the  issue  whether  he  had  moved  to 
W.,  and  the  court  did  not  decide  that  he  was 
not  a  resident  of  W.  nor  that  he  was  a  resident 
of  S.,  but  found  that  be  apparently  resided  in 
8.,  thougb  defendant  claimed  no  residence  there, 
a  new  trial  will  be  granted  plaintiff  on  the 
ground  of  surprise,  it  appearing  that,  bad  the 
court  not  found  an  apparent  residence  at  S., 
he  would  probably  have  found  that  defendant 
did  not  live  at  W.  as  be  claimed,  and,  there 
being  no  evidence  of  residence  in  any  other 
town,  evidence  offered  by  the  plaintiff  tending 
to  show  a  residence  at  P.  mi(;ht  bave  produced 
a  decision  favorable  to  the  plaintiff. 

Eixceptlons  from  Windsor  County  Court; 
Seneca  Haselton,  Judge. 

Action  by  John  C  Coolidge  against  War- 
ren R.  Taylor.  From  a  Judgment  for  defend- 
ant, plaintiff  brings  exceptions  and  a  petition 
for  a  new  trial.  Judgment  that  there  was 
no  error  In  the  trial ;  Judgment  reversed 
pro  forma;  petition  sustained,  with  costs; 
findings  set  aside ;  new  trial  granted ;  cause 
remanded. 

Assumpsit  for  the  collection  of  taxes,  be- 
gun by  trustee  process,  under  V.  S.  506. 
Plea,  the  general  issue.  Judgment  for  the 
defendant  The  plaintiff  excepted.  The  court 
found  as  follows:  "The  question  Is  as  to  the 
tax  of  1898.  In  mailing  up  the  grand  list  of 
Plymouth  on  the  1st  of  April,  1808,  the  listers 
treated  defendant  as  a  resident  of  said  town. 


As  be  bad  not  given  an  inventory,  tbey  put 
property  Into  his  list  which  tbey  valued  at 
$1,400,  doubled  the  same,  and  to  the  sum  ob- 
tained by  doubling,  added  the  farther  sum  of 
$10,000,  claiming  to  act  by  virtue  of  section 
424,  V.  S.  The  question  at  the  threshold  of 
the  case  is:  Has  the  plaintiff  by  a  fair  I>al- 
ance  of  evidence  established  the  residence  of 
Warren  R.  Taylor  In  Plymouth  on  the  Ist  of 
April,  1898?  The  testimony  of  the  town  offi- 
cials, taking  direct  and  cross-examination  to- 
gether, seenf^  to  be  largely  matter  of  8ui^>08i- 
tion,  based  upon  their  claim  and  understand- 
Ing  that  be  Iiad  always  lived  in  that  town. 
There  was  a  place  there  that  had  always  ap- 
parently been  called  the  Taylor  bomstead,' 
but  It  does  not  appear  that  the  title  to  that 
was  In  Warren  R.  Taylor.  They  testify  In 
much  the  same  way  that  they  bad  seen  him 
there  from  time  to  time,  with  more  or  less 
frequency.  Just  bow  close  to  the  1st  of  April 
no  one  says  with  definiteness.  One  of  the 
selectmen  of  1897-98,  Mr.  Plnney,  was  asked 
bow  long  Mr.  Taylor  had  lived  at  tne  Taylor 
homestead,  so  called,  and  rolled:  'He  al- 
ways lived  there,  practically.  I  dont  know 
but  he  lived  a  few  years  ago  at  Plymouth 
Union.  That  is  in  the  town  of  Plymouth.' 
In  cross-examination  he  is  asked:  'Did  yon 
not  know  that  he  was' a  taxpayer  and  resi- 
dent of  the  town  of  Sherburne  several  years, 
and  an  office  bolder  there?'  And  says  that 
he  did.  Now,  Taylor  could  not  have  been  a 
taxpayer  and  resident  of  the  town  of  Sher- 
burne for  several  years  and  still  be  during 
those  same  years  a  resident  of  Plymouth.  On 
the  other  hand  is  testimony  tending  to  show 
that  Taylor  was  not  a  resident  of  Plymouth 
the  1st  of  April,  1898.  Mies  Stella  Taylor, 
daughter  of  defendant  a  woman  of  about  30. 
who  had  lived  In  Plymouth  at  the  Taylor 
homestead,  so  that  she  was  a  person  who 
ought  to  know,  testified  that  her  father  bad 
not  lived  there  for  a  period  of  years  before 
April,  1898.  Her  testimony  and  that  of  lier 
brother  tends  to  show  that  Taylor  was  there 
occasionally  at  the  Taylor  homestead,  so  call- 
ed, and  he  might  have  been  seen  there  occa- 
sionally, but  nobody  testifies  to  having  seen 
him  there  in  control  of  things.  He  might 
well  have  been  there  visiting,  having  a  son 
and  daughter  there,  and  living  as  he  did  In  a 
neighborhood  town.  W^hatever  his  motive  for 
changing  bis  residence  from  Plymouth  to  else- 
where, we  think  that  before  April,  1898,  and 
probably  for  a  considerable  time  before,  be 
had  ceased  to  reside  in  Plymouth.  We  are 
not  called  upon  to  decide  whether  be  was  a 
resident  of  Woodstock — apparently  he  was 
not.  The  testimony  is  not  entirely  dear  about 
it,  but  apparently  his  residence  was  in  Sher- 
burne. It  is  enough  for  us  to  pass  upon  the 
question  of  whether  bis  residence  was  in  Ply- 
mouth. We  find  that  be  was  not  a  resident 
of  Plymouth  on  the  1st  of  April,  1898,  and 
was  not  taxable  In  the  town  of  Plymouth  on 
any  personal  property.  That  being  so,  as 
we  understand  it,  the  listers  were  without 
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jorlsdlcUon  to  proceed  as  thejr  did.  With 
this  finding  that  the  defendant  was  not  a  res- 
ident of  the  town  of  Plymoath  April,  1898, 
and  not  taxable  In  aald  town,  Judgment  must 
be  entered  for  defendant."  The  plaintiff  also 
brought  a  petition  for  a  new  trial,  on  the 
groond  of  surprise,  which  was  then  heard 
with  the  exceptions. 

William  W.  Stlckner,  John  O.  Sargent, 
and  Homer  L.  Skeels,  for  plaintiff.  Davis 
&  DaTls,  for  defendant 

TYLBR,  J.  The  action  Is  assumpsit,  with 
trustee  process,  for  the  collection  of  taxes; 
trial  by  the  court ;  Judgment  for  the  defend- 
ant. The  plaintiff  excepted  to  the  rendering 
of  the  Judgment  upon  the  facts  found  by 
the  court,  also  to  the  findings  of  facts  as 
being  against  the  evidence.  The  findings  and 
a  transcript  of  the  stenographic  record  of  the 
trial  are  made  part  of  the  exceptions. 

1.  The  first  exception  cannot  be  sustained, 
for  the  court  found  and  reported  facts  suffi- 
cient to  support  its  Judgment 

2.  The  plaintiff  did  not  except  upon  the 
gronnd  that  there  was  no  evidence  to  support 
tbe  Jadgment,  but  upon  the  ground  that  It 
was  "against  the  evidence,"  which  was  the 
equivalent  of  claiming  that  it  was  against 
the  weight  of  the  evidence.  This  was  not 
sufftclent  for  there  was  evidence  tending  to 
support  tbe  defense,  and  the  weight  of  tbe 
evidence  was  for  the  consideration  of  the 
court  Tbe  often-stated  rule  Is,  If  the  finding 
of  facta  can  be  supported  upon  any  rational 
▼lew  of  the  evidence,  it  should  stand.  Weeks 
▼.  Barron,  38  Vt  420;  State  v.  Peach,  70  Vt 
283,  40  Atl.  732. 

Judgment  that  there  was  no  error  In  the 
trial ;  Judgment  reversed  pro  forma ;  petition 
sustained  with  costs ;  findings  set  aside ;  new 
trial  granted ;  cause  remanded. 

PeUtion  for  New  Trial. 

It  must  be  conceded  that  tbe  direct  issue 
for  tbe  county  court  to  try  was  whether  or 
not  the  defendant  resided  in  Plymouth  and 
was  legally  taxable  in  that  town  on  April  1, 
188S.  Tbe  plaintiff's  evidence  tended  to  show 
that  at  that  time  and  for  many  years  prior 
thereto  that  town  was  his  place  of  residence. 
The  defendant's  evidence  tended  to  show 
that  on  March  3,  1898,  bis  wife  went  to 
Woodstock  to  take  care  of  a  Mrs.  Wilder  and 
remained  with  her  until  her  death,  April 
SOtta  of  that  year,  and  then  went  to  live  with 
a  Mrs.  Hewitt  in  that  town,  where  she  re- 
mained several  months;  that  on  March  30, 
1896,  the  defendant  carried  a  straw  bed,  a 
table,  a  few  old  chairs,  and  some  boxes  to 
Mrs.  Wilder's  and  stored  them  in  her  cham- 
ber; tbat  the  defendant  went  to  Mrs.  Wil- 
der's to  visit  bis  wife  "a  good  many  thnes" 
tn  April,  frequently  staying  over  night,  but 
never  occupying  the  room  where  his  goods 
were  stored,  nor  using  the  goods  while  stored 
there.    In  support  of  tbe  claim  that  tbe  de- 


ffflidant  changed  his  residence  to  Woodstock 
before  April  Ist,  and  to  show  a  continued 
residence  in  tbe  latter  town,  he  introduced 
evidence  to  show  that  in  November  of  that 
year  he  hired  a  room  there  of  Mrs.  Wash- 
bum,  set  up  a  stove  in  it  and  got  some  wood, 
though  he  never  built  a  fire  in  the  stove,  and 
Mra  Washburn  did  not  know  where  be  lived 
while  bis  wife  was  at  Mrs.  Hewitt's.  Tbe 
tendency  of  tbe  testimony  of  tbe  defendant's 
SOD  and  daughter  was  to  show  that  their  fa- 
ther and  mother  lived  hi  Sherburne  down  to 
1898,  tbat  their  mother  went  to  Woodstock 
early  In  March,  and  tbat  their  father  went 
there  before  April  Ist  The  daughter  testi- 
fied that  she  visited  her  mother  at  Mrs.  Wil- 
der's In  April,  and  saw  this  furniture  there. 
This  evidence  was  evidently  introduced  as 
tending  to  show  that  the  defendant  and  his 
wife  had  taken  up  their  residence  in  Wood- 
stock before  April  Ist,  and  that  prior  to  that 
date  they  had  lived  in  Sherburne.  The  testi- 
mony of  these  two  witnesses  was  that  their 
mother  owned  the  Plymouth  homestead,  tbat 
the  daughter  owned  the  stock  and  household 
furniture  and  did  the  housework,  and  that 
the  son  carried  on  the  farm  and  furnished 
tbe  table.  The  defendant  stated  to  tbe  listers 
that  he  had  moved  to  Woodstock  and  should 
not  be  assessed  for  a  poll  in  Plymouth.  His 
counsel  say  In  their  brief  In  the  petition  for 
a  new  trial  that  "tbe  claim  tbat  the  resi- 
dence of  Warren  B.  Taylor  was  in  Sherburne 
was  not  based  on  any  testimony  or  asser- 
tions of  counsel."  Again,  they  say  that 
"Warren  R.  Taylor's  counsel  was  not  claim- 
ing a  residence  In  Sherburne,  but  in  Wood- 
stock." Again:  "From  18—  to  1896,  inclu- 
sive, Warren  R.  Taylor  had  been  a  resident 
and  taxpayer  of  Sherburne.  It  does  not  ap- 
pear where  bis  residence  was  in  1897. 
•  •  ♦  "  We  have  referred  to  the  transcript 
of  testimony  and  to  the  present  attitude  of 
counsel  to  show  that  no  claim  was  made  tbat 
the  defendant  resided  in  Sherburne  in  April, 
1898 ;  on  the  contrary,  the  whole  tendency  of 
tbe  defendant's  evidence  was  to  show  that, 
though  he  had  lived  in  Sherburne  several 
years,  prior  to  April  1st  he  had  moved  to 
Woodstock.  This  was  the  only  issue  tried — 
whether  tbe  defendant  bad  in  fact,  as  be 
claimed,  moved  to  Woodstock  prior  to  April, 
1898. 

Tbe  following  is  tbe  concluding  paragraph 
in  the  finding  of  facts  by  the  court  below: 
"Whatever  Bis  motive  for  changing  his  resi- 
dence from  Plymouth  to  elsewhere,  we  think 
that  before  April,  1898,  and  probably  for  a 
considerable  time  before,  he  had  ceased  to 
reside  In  Plymouth.  We  are  not  called  upon 
to  decide  whether  he  was  a  resident  of  Wood- 
stock— apparently  he  was  not  The  testi- 
mony Is  not  entirely  clear  about  it,  but  ap- 
parently his  residence  was  tn  Sherburne.  It 
is  enough  for  us  to  pass  upon  the  question  of 
whether  his  residence  was  In  Plymouth.  We 
find  that  he  was  not  a  resident  of  Plymouth 
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on  t&e  l8t  of  April,  1898,  and  waa  not  taxa- 
ble in  the  town  of  Plymouth  on  any  personal 
property.  That  being  so,  as  we  understand 
It,  the  listers  were  without  Jurisdiction  to 
proceed  as  tb^  did."  We  are  of  the  opinion 
that  the  court  could  not  have  decided  as  an 
Isolated  fact  that  the  defendant  was  not  a 
resident  of  Plymouth  at  the  date  In  question. 
No  claim  waa  made  that  he  did  not  reelde  ei- 
ther in  Plymouth  or  Woodstock.  While  the 
Question  was,  as  the  court  said,  whether  the 
plaintiff  had  established  the  defendant's  res- 
idence in  Plymouth  or  not,  the  case  was  tried, 
as  the  evidence  shows,  upon  the  Issue  wheth- 
er or  not  he  had  moved  to  Woodstock.  The 
court  did  not  decide  that  he  was  not  a  resi- 
dent of  Woodstock,  nor  that  he  was  a  resi- 
dent of  Sherburne,  but  said  that  "apparently 
his  residence  was  In  Sherburne."  We  think 
It  could  not  have  arrived  at  the  decision  that 
his  residence  was  not  In  Plymouth  without 
being  Influenced  by  what  It  termed  was  a 
probability  that  his  residence  was  In  Sher- 
burne. In  other  words,  If  the  court  bad 
known,  what  now  seems  to  I>e  a  conceded 
fact,  that  the  defendant  had  no  residence  In 
Sherburne  either  In  1898  or  1897,  Its  decision 
would  most  likely  have  been  different 

The  plaintiff  was  surprised  by  the  judg- 
ment rendered,  and  by  what  we  think  must 
have  Influenced  that  Judgment  The  plain- 
tiff had  no  occasion  to  Introduce  evidence 
that  the  defendant  bad  not  a  residence  In 
Sherburne,  for  It  was  not  claimed.  If,  during 
the  trial,  the  defendant  bad  claimed  bis  resi- 
dence In  Sherburne  and  the  plaintiff  was 
not  prepared  to  meet  that  issue,  he  should 
have  moved  for  a  continuance,  but  the  plain- 
tiff was  not  surprised  until  the  Judgment 
was  rendered.  Brlggs  v.  Gleason,  27  Vt 
114;  State  v.  White,  70  Vt  225,  89  Atl.  1085. 
If  there  bad  been  no  evidence  In  the  case 
about  the  defendant's  residence  in  Sherburne, 
we  think,  upon  a  careful  reading  of  the  rec- 
ord, that  the  court  would  have  found  that  the 
defendant  did  not  acquire  a  residence  in 
Woodstock,  as  he  claimed  before  the  listers. 
Thm,  there  being  no  evidence  of  a  residence 
in  any  other  town,  the  testimony  of  the 
witnesses  produced  by  the  plaintiff  that  the 
defendant  was  often  seen  at  the  Plymouth 
homestead,  and  was  apparently  living  there 
as  other  men  live  upon  their  farms,  would 
very  likely  have  produced  a  different  deci- 
sion by  the  court  It  was  held  in  Schell- 
hous  T.  Ball,  29  Cal.  607,  that  the  surprise 
must  be  conclusively  shown,  and,  besides,  It 
must  appear  that  the  fact  or  facts  from 
which  the  surprise  resulted  bad  a  material 
bearing  upon  the  case,  and  tliat  the  verdict 
may  be  mainly  attributed  to  tbelr  effect 
This  case  falls  clearly  within  these  rules. 
Surprise  Is  clearly  established,  and  it  was 
without  the  plaintiff's  fault  The  case  does 
not  fall  within  the  rule  stated  In  Wilson  v. 
Blake,  63  Vt  805,  for  here,  In  the  circum- 


stances, the  plaintiff  bad  no  otber  remedy 
than  by  a  petition  for  a  new  triaL 

Upon  another  trial  the  new  evidence  pro- 
posed would  be  likely  to  produoa  a  different 
result 

New  trial  granted. 


CLBVEIAND  r.  TOWN  OP  WASHING- 
TON. 
(Supreme   Court  of  Vennont     Orange.     Jan. 
28k   1907.) 

1.  Bbi  DOES— What  Abb. 

The  words  "bridge"  and  "culvert"  as  used 
In  the  statute  giving  an  action  for  damage* 
caused  by  reason  of  the  Insafficiency  of  "any 
bridge  or  culvert"  are  not  synonymoaB. 

[EJd.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  8,  Bridges,  f{  2,  8.] 

2.  Bbidgeb— DErECTS   IH— AoxiawB    fob    Iir- 

JT7BIES— PBESOIfPTIOnS— VEBDICT  OH    MO- 
TION. 

Plaintiff  waa  injured  br  being  thrown  out 
on  a  bridge  by  his  horse  breaking  through  a 
defective  plank  therein.  At  the  time,  plaintiff 
had  the  reins  l)etween  his  crossed  legs,  pre- 
paring to  light  hig  pipe.  There  was  no  hole  in 
the  bridge,  the  defect  being  merely  the  rotten 
condition  of  the  plank.  PlaiutlS  testified  that 
he  told  defendant's  selectmen  tliat  if  he  had 
had  hold  of  the  reins  and  l)oth  feet  on  the 
l>ottom  of  the  wagon,  he  should  have  been 
thrown  over  the  dasher  onto  the  horse.  Held, 
that  defendant  was  not  entitled  to  a  verdict  on 
motion,  since  the  law  would  not  impute  con- 
tributory negligence  to  plaintiff  under  the  cir- 
cumstances as  he  had  the  right  to  presume  that 
defendant  had  done  its  duty  in  keeping  the 
bridge  in  repair. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Bridges,  {  91.] 

8.   Save  —  CONTBIBTITOBT     NKGUaENCB  — IH- 

STBDCTIONS. 

In  an  action  for  injuries  caused  by  the 
defective  condition  of  a  bridge,  a  charge  in- 
structing the  jury  "to  consider  the  question 
whether  plaintiff  was  In  the  exercise  of  due 
care— that  Is,  whether  his  failure  to  exercise 
due  care.  If  yon  find  that  he  did  fall,  contribut- 
ed to  the  accident  •  •  •  that  resulted  in 
the  injury"— was  not  misleading,  but  suffi- 
ciently charged  the  jury  that  If  plaintiff's  neg- 
ligence contribnted  to  the  happening  of  the 
injuries,  he  could  not  recover. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8.  Bridges,  i  121.] 

Exceptions  from  Orange  County  Conrt; 
Powers,  Judge. 

Action  by  George  W.  Cleveland  against  the 
town  of  Washington.  From  a  Judgment  for 
plaintiff,  defendant  brings  exceptions.  Judg- 
ment aflSnned. 

Argued  before  ROWELIj,  O.  J.,  and  TY- 
LER, MUNSON,  WATSON,  HASELTON, 
and  MILES,  JJ. 

John  W.  Gordon  and  George  L.  Stow,  for 
plaintiff.  R.  M.  Harvey  and  Hale  K.  Dar- 
ling, for  defendant 

ROWELL,  C.  J.  This  is  case  for  injury 
on  a  bridge.  The  notice  designates  the 
place  of  injury  as  "on  the  first  bridge  In  the 
highway  beyond  the  residence  of  O.  J.  Kings- 
bury" as  you  go  westerly  from  Gilbert  0. 
Smith's  place.    It  appeared  that  there  were 
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two  smaU  wooden  cnlvertB  of  less  than  18 
Inches  span,  covered  with  planlc,  between 
Kingsbtiry's  and  the  bridge  on  which  the  In- 
jury was  received.  The  planking  of  the  first 
culvert  beyond  Kingsbury's  was  not  over  8 
feet  wide,  and  that  of  the  second  culvert 
averaged  about  8V6  feet  wide.  The  bridge 
In  question  was  also  of  wood,  and  covered 
with  plank.  Its  span  was  15  feet,  and  its 
length  IT  feet  The  defendant  objected  that 
the  notice  was  InsuflScient,  for  that  said 
bridge  was  not  the  first  bridge  beyond  Kings- 
bury's, but  the  third  bridge.  Both  sides  gave 
evidence  as  to  the  material,  size,  and  struc- 
ture of  these  culverts,  and  as  to  the  amount 
of  water  that  passed  through  them.  There 
was  not  much  conflict  in  this  evidence,  ex- 
cept as  to  the  amount  of  water.  The  court 
announced  that  It  thought  the  notice  legally 
sufficient,  but  offered  to  submit  the  question 
with  Instructions  whether  there  was  any 
bridge  between  Kingsbury's  and  the  one  on 
which  the  accident  happened,  If  the  plaintiff 
desired.  As  neither  party  expressed  a  de- 
sire to  go  to  the  jury  on  the  question,  the 
court  understood  that  both  claimed  it  to  be 
a  question  of  law,  and  thereupon  held  the 
notice  legally  sufficient  This  ended  the  ques- 
tion If  It  involved  an  element  of  fact  This 
comes  within  the  principle  of  Mascott  v.  Ins. 
Co.,  69  Vt  124,  .37  Atl.  255.  But  the  defend- 
ant says  It  did  not  but  was  purely  a  ques- 
tion of  law,  for  that  the  words  "bridge"  and 
"culvert"  as  used  In  the  statute,  mean  the 
same  thing,  and  cannot  be  differentiated  by 
testimony  nor  construction ;  and  that  the 
court  should'  have  so  ruled,  and  held  the 
notice  insufficient  But  we  do  not  think  so. 
The  statute  gives  an  action  for  i&magea 
caused  by  reason  of  the  insufficiency  of  "any 
bridge  or  culvert"  that  the  town  is  liable  to 
keep  in  repair.  Now  the  word  "or"  may 
be  used  to  Join,  as  alternatives,  terms  ex- 
pressing different  things,  as  well  as  to  join 
different  terms  expressing  the  same  thing; 
and  It  Is  considered  that  the  former  Is  Its 
use  here,  so  that  It  does  not  co-ordinate 
"bridge"  and  "culvert"  and  make  each  in 
turn  the  equivalent  of  the  other,  but  special- 
izes .one  to  one  meaning  and  the  other  to 
another  meaning,  thus  making  the  statute 
mean  as  though  It  read,  "either  a  bridge  or  a 
culvert,"  In  which  case  we  should  clearly 
have  two  things,  though  of  the  same  class. 
This  construction  Is  supported  by  the  history 
of  legislation  on  this  subject  Down  to  1S39 
the  words  of  the  statute  were,  "any  highway 
or  public  bridge."  In  the  Revision  of  1839 
the  words  were,  "any  highway  or  bridge." 
These  words  were  retained  till  1880,  when 
No.  82,  p.  63,  of  the  acts  of  that  year  repealed 
the  provisions  then  existing  relating  to  the 
liability  of  towns  for  damage  on  highways 
and  bridges,  except  as  to  bridges  of  not  less 
than  eight  teet  span,  and  gave  an  action  for 
damages  on  such  bridges  only.  This  provi- 
sion became  section  3111  of  the  Revised  Laws 
of  that  year.    But  that  section  was  amended 


by  Act  No.  18,  p.  80  of  the  acts  of  1882,  by 
giving  an  action  for  damages  on  "any  bridge, 
culvert,  or  sluice,"  and  said  section,  as  thus 
amended,  was  again  amended  in  1884  by  de- 
claring that  the  word  "sluice,"  as  therein 
used,  should  not  be  construed  to  include  or 
mean  gutters  and  streams  not  designed  to  be 
closed  or  covered.  The  word  "sluice"  was 
left  out  of  the  Revision  of  1894,  because  the 
revisers  thought  as  they  said  in  their  re- 
port to  the  Legislature,  that  the  word  "cul- 
vert" covered  all  cases,  and  that  the  word 
"sluice,"  as  qualified  by  Act  No.  14,  p.  15, 
Acts  of  1884,  added  nothing  to  the  meaning 
of  the  section.  The  statute  under  which  the 
revisers  were  appointed,  authorized  them  to 
"reject  superfluous  words,"  and  when  they 
were  considering  the  phrase,  "any  bridge, 
culvert  or  sluice,"  to  see  if  it  contained  any 
such  words,  it  Is  fair  to  suppose  that  If  they 
thought  the  word  "bridge"  covered  all  cases, 
and  that  the  word  "culvert"  added  nothing 
to  the  meaning,  they  would  have  left  that  out 
also.  And  moreover,  their  report  served  to 
call  the  attention  of  the  Legislature  to  this 
phrase,  and  yet  the  word  "culvert"  was  re- 
tained. And  It  is  retained  In  the  revision  of 
1906,  although  those  revisers  had  the  same 
authority  of  rejection.  From  all  which  it 
would  seem  clear  enough  that  the  construc- 
tion we  adopt  Is  the  correct  construction,  and 
It  Is  matter  of  common  knowledge  that  it 
agrees  with  the  popular  understanding. 

It  appeared  from  the  plaintiff's  own  testi- 
mony that  his  horse  was  trotting  as  it  went 
onto  the  bridge;  that  six  or  eight  rods  above 
the  bridge,  he  crossed  his  legs,  put  the  reins 
between  them,  and  with  both  hands  was  pre- 
paring to  light  his  pipe,  and  did  not  look  at 
the  bridge  as  he  approached  It  to  see  wheth- 
er there  was  a  hole  In  It  or  not  It  appeared 
that  there  was  no  bole  in  it  then,  but  that 
the  horse  broke  through  a  rotten  plank,  and 
was  thrown,  and  that  the  plaintiff  was 
thrown  out  over  the  near  forward  wheel  on- 
to the  bridge  and  hurt  The  plaintiff  testified 
that  he  told  the  selectmen  that  if  he  had  bad 
hold  of  the  reins  and  both  feet  on  the  bot- 
tom of  the  wagon,  he  should  have  been 
thrown  over  the  dasher  onto  the  horse.  The 
defendant  moved  for  a  verdict  for  that  the 
plaintiff's  own  evidence  showed  that  be  was 
guilty  of  contributory  negligence.  But  the 
motion  was  properly  overruled,  for  the  law 
did  not  impute  contributory  negligence  to  him 
in  the  circumstances,  especially  as  he  had  a 
right  to  presume  that  the  town  had  done  Its 
duty.  The  defendant  excepted  to  the  failure 
of  the  court  to  charge  that  If  the  plaintiff's 
negligence  contributed  to  the  happening  of 
the  particular  injuries  he  received,  he  could 
not  recover,  but  we  think  that  the  court  did 
so  charge,  and  in  a  way  that  the  jury  was 
not  misled. 

The  defendant  did  not  claim  on  trial  that 
the  plaintiff's  negligence  contributed  to  the 
breaking  of  the  plank  by  the  horse,  but  only 
to  his  being  thrown  out  as  he  was.    So  the 
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court  put  tbe  question  of  breaking  the  plank 
to  tbe  Jury,  calling  It  an  accident,  without 
alluding  to  contrlbntoiy  negligence.  Tben 
the  court  went  on  to  say:  "Now,  further  than 
that,  consider  the  question  whether  the  plain- 
tiff was  in  the  exercise  of  due  care ;  that  Is, 
whether  his  failure  to  exercise  due  care,  if 
yon  And  that  he  did  fall,  contributed  to  the 
accident,  the  accident  that  resulted  in  his 
injury."  The  exception,  therefore,  1b  not 
sustained. 
Judgment  affirmed. 


STATE  T.  BANISTBE, 

(Supreme  Court  of  Vermont.    Orleans.    Feb.  5, 
1907.) 

Rbcbiviro  Stoijeh  Goods— Erowledok  and 

Intent— Indictment. 

Under  V.  S.  4947,  declaring  that  a  person 
who  receives  stolen  property,  knowinx  it  to  be 
stolen,  sliall  be  punished  the  same  as  for  steal- 
ing it,  which  statute  does  not  create  nor  define 
the  offense,  but  merely  declares  a  punislunent 
for  the  common-law  offense,  the  indictment 
must  use  terms  which  charge  tbe  offense  at 
common  law,  which  is  done,  as  regards  the  es- 
sential elements,  knowledge  that  tbe  goods  were 
stolen,  and  receiving  them  with  an  unlawful 
Intent,  by  the  averments  that  defendant  did 
feloniously  receive  the  same,  the  property  of 
another,  then  lately  before  feloniously  stolen, 
defendant  then  and  there  well  Imowing  the 
goods  to  have  l>een  feloniously  stolen. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42.  Receiving  Stolen  Goods,  K  9-14.] 

Exceptions  from  Orleans  County  Court; 
Seneca  Haselton,  Judge. 

Jomea  Banister  was  Indicted  for  receiving 
stolen  goods.  His  demurrer  to  the  indict- 
ment was  overruled,  and  be  excepted.  Af- 
firmed and  remanded. 

Edwin  A.  Cook,  State's  Atty.  O.  S.  Annis 
and  F.  S.  Rogers,  for  respondent 

TXXiER,  J.  This  case  is  before  us  upon 
demurrer  to  the  Indictment  which  charges 
"that  James  Banister  •  ♦  ♦  did  feloni- 
ously receive  and  have  four  bead  of  cattle, 
of  the  value  of,  *  *  *  tbe  goods  and 
chattels  of  one  George  Marsh,  then  lately 
before  feloniously  stolen,  taken,  and  carried 
away  by  some  evil-disposed  person,  ♦  •  • 
he,  the  said  James  Banister,  then  and  there 
well  knowing  the  said  cattle  to  have  been 
feloniously  stolen  taken  and  carried  away, 
contrary  to  the  form  of  the  statute,"  etc 
The  indictment  is  brought  upon  V.  S.  4947, 
which  provides  that:  "A  person  who  buys, 
receives,  or  aids  in  the  concealment  of  stolen 
property,  knowing  tbe  same  to  be  stolen, 
shall  be  punished  tbe  same  as  for  the  stealing 
of  such  property.  •  •  • "  The  ground  of 
the  demurrer  is  that  the  indictment  alleges 
no  act  or  intent  of  the  respondent  in  viola- 
tion of  the  statute  referred  to  or  of  any  other 
law.  It  is  tme  that  guilty  knowledge,  in- 
volving guilty  Intent,  on  tbe  part  of  tbe  re- 
spondent, is  essential  to  the  constitution  of 
this  crime.    1  Whart  983.     Bishop  says,  2 


New  Crim.  Law,  1138,  that,  as  fundamental 
for  tbe  criminal  Intent,  without  which  there 
can  be  no  crime,  and  by  tbe  statutory  terms, 
the  receiver  must  know  the  goods  to  have 
been  stolen,  and  that  the  intent  must  be  in 
some  way  fraudulent  or  corrupt  There  are 
crimes  and  misdemeanors  that  are  created 
and  defined  by  statutes.  In  such  cases  tbe 
Indictment  is  sufficient  if  it  follows  the  lan- 
guage thereof  if  every  fact  necessary  to  con- 
stitute the  ofTense  is  charged  or  necessarily 
implied  by  following  such  language.  But,  as 
was  said  by  the  court  in  State  v.  Flske,  66 
Vt  434,  29  Atl.  633,  if,  from  tbe  nature  of 
the  offense,  the  words  of  the  statute  do  not 
clearly  and  definitely  apprise  the  defendant 
of  tbe  offense  charged,  greater  particularly 
must  be  used.  Many  cases  that  have  arisen 
in  this  and  other  states  illustrative  of  the 
exception  to  tbe  general  rale  are  In  that 
case  reviewed. 

In  the  present  case  If  the  offense  charged 
were  statutory,  an  indictment  following  tbe 
language  of  the  statute,  without  more,  would 
be  insufficient  for  tbe  reason  that  no  intent 
to  commit  a  criminal  act  would  be  alleged, 
and  the  respondent  might  have  received  tbe 
cattle  with  tbe  honest  intention  of  restoring 
them  to  the  owner,  or  for  other  lawful  pur- 
pose. State  V.  Corcoran,  73  Vt  404^  50  Atl. 
1110.  Tbe  respondent's  counsel  seem  to  have 
misunderstood  the  purpose  of  the  statute 
which  does  not  create  nor  Ae&ne  tbe  offense. 
Receiving  stolen  property  by  a  person,  know- 
ing it  to  be  stolen,  was  a  misdemeanor  at 
common  law,  but  by  3  W.  and  BiL  c.  9,  It  was 
made  a  felony.  Our  statnte  was  enacted  to 
punish  tbe  common-law  offense  by  its  legal 
or  common-law  designation  without  enumerat- 
ing tbe  acts  that  constitute  it  It  was,  there- 
fore, necessary  to  use  in  tbe  indictment  the 
terms  which  technically  charge  tbe  offense  at 
common  law.  Bob.  Dig.  p.  217,  pl.  208.  Re- 
ferring tben  to  the  common  law  we  find  that 
the  obviously  essential  elements  of  tbe  crime 
are  as  above  stated — knowledge  that  tbe 
goods  were  stolen  and  receiving  them  with  an 
unlawful  intent  Wharton  says,  volume  1, 
991,  that  It  Is  enough  If  the  respondent  re- 
ceives and  holds  the  property  for  the  purpose 
of  obtaining  an  offered  reward  from  the  own- 
er. Stote  V.  Pardee,  37  Ohio  St  63.  By  tbe  use 
of  the  word  "feloniously"  in  tbe  indictment 
the  prosecutor  charged  tbe  respondent  with 
the  commission  of  a  grave  crime.  Bishop 
says,  1  New  Grbn.  Law,  427:  "'Felonious' 
standing  alone,  rather  designates  the  grade 
of  the  crime — that  is  'felony'  in  distinction 
from  misdemeanor — than  any  particular  form 
of  tbe  felonious  Intent  Yet  in  a  sort  of 
general  sense,  it  points  to  the  Intent  which 
enters  into  a  felony."  The  form  of  Indict* 
ment  here  nsed  is  in  accordance  with  that 
prescribed  in  Bisb.  New  Grim.  Pro.  and  in 
Arch.  Crlm.  Pro.  It  is  the  form  generally 
used  in  other  states  under  similar  statutea 
In  People  v.  Johnson,  1  Parker  Cr.  R.  (N.  T.) 
504,  tbe  court  said  it  bad  found  no  case  where 
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the  Indictment  had  omitted  to  charge  the  re- 
spondent with  having  felonloasly  received  the 
stolen  property  with  a  knowledge  of  Its  bar- 
ing been  stolen. 

The  Indictment  Is  snffldent  at  common  law, 
and  wonld  be  sufflclent  for  a  statutory  crime. 

Judgment  affirmed,  and  cause  remanded. 


HBIDEI/BAUGH  t.  PEOPLE'S  RT.  C». 

(Superior  CJonrt  of  Delaware.    New  CasUe. 
Jan.  8.  1007.) 

1.  Nequoknoe. 

Negligence  is  the  failure  to  use  such  care 
as  a  reasonably  prudent  man  would  or  should 
use  under  similar  circumstances. 

[Ed.  Note.— For  cases  in  point,  see  Cwit.  Dig. 
vol.  37,  Nesligence,  f§  1-6.] 

2.  Street  Railboads— Actiowb  fob  Injubies 

— BUBDEN   OP  PBOOI". 

In  an  action  against  a  street  railway  com- 
pany for  personal  injuries,  the  burden  is  on 
plaintiff  to  prove  negligence  on  the  part  of 
defendant  company. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  44.  Street  Railroads.  H  227,  228.] 

3.  Samb— Use  of  Stbeets— Right  of  Wat. 

The  right  of  a  street  railroad  company 
and  the  right  of  the  public  to  use  a  publio 
street  mast  be  exercised  with  due  regard  to  the 
right  of  the  other  and  in  such  manner  as  not 
unreasonably  to  abridge  or  Interfere  therewith. 
[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  ii  172,  193.] 

4.  Saick  —  Neouobnob   of    Sebvahts  —  Pbb- 
Boi^Ai.  Injtjbies. 

Where  a  motorman  in  charge  of  a  street 
ear  sees,  or  by  the  exercise  of  due  diligence 
might  have  seen,  a  frightened  and  unmanageable 
horse  attached  to  a  vehicle  on  the  street  neao 
the  railway  in  front  of  his  car,  he  is  bound  to 
use  every  reasonable  means  in  his  power  to  pre- 
vent a  collision,  and  if  he  fails  to  do  so  he  is 
ruilty  of  negligence,  rendering  the  company  lia- 
ble for  injuries  resulting  therefrom. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads.  Sf  172-177.] 

.*;.  Damages— Eleioints. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  caused  by  a  collision  between 
defendant's  car  and  a  wagon  in  which  plaintiff 
was  riding,  where  the  evidence  shows  that  the 
injuries  were  occasioned  by  the  negligence  of 
defendant  company  or  its  servants,  plaintiff 
is  entitled  to  recover  such  a  sum  as  will  rea- 
sonably compensate  her  for  the  Injuries  to  her 
per«>n  and  her  horse,  wagon,  and  harness: 
and  for  the  purpose  of  ascertaining  such  sum 
the  jurv  may  take  into  consideration  her  pain 
and  sn'ffering.  her  loss  of  power  to  perform 
labor,  the  expense  for  medicines  and  medical 
and  hospital  attendance,  and  whether  or  not 
the  injuries  are  of  a  permanent  character. 

Action  on  the  case  by  Sidney  L.  Heldel- 
baagb  against  the  People's  Railway  Company. 
Verdict  for  defendant 

Argued  before  LORE,  C.  J,  and  SPRU- 
ANCE    and   BOYOB,    JJ.  • 

J.  Harvey  Whiteman,  for  plaintiff.  Robert 
H.  Richards,  for  defendant 

SPRUANOB,  J.  (charging  jnry).  This  ac- 
tion Is  brought  for  the  recovery  of  damages 
for  injuries  to  the  person  and  property  of  the 
plaintiff  occasioned  by  a  collision  between  an 


electric  street  car  of  the  defendant  company 
and  a  marl^et  wagon  of  the  plaintiff,  cansed, 
as  the  plaintiff  alleges,  by  the  n^Iigence  of 
the  servant  or  servants  of  the  defendant  hav- 
ing charge  of  said  car.  The  said  colllsl(» 
occurred  on  the  25th  day  of  October,  1905,  on 
West  Sixth  street,  between  Madison  and  Jef- 
ferson streets.  In  the  city  of  Wilmington. 
The  said  car  was  running  westerly  at  the 
time  of  the  accident,  and  then,  or  Immediate- 
ly before  that  time,  the  said  horse  and  wagon 
were  headed  easterly. 

The  plaintiff  claims  that  her  horse  was 
frightened  by  the  approaching  car  and  became 
unmanageable,  baclilng  the  wagon  for  some 
distance,  and  finally  npon  the  railway  track, 
and  that  the  motorman  of  the  car  saw,  or 
by  the  exercise  of  due  care  might  have  seen, 
the  danger  of  a  collision  In  time  to  have 
avoided  it,  but  that  he  negligently  omitted  to 
do  so,  whereby  the  car  struck  the  wagon, 
throwing  out  the  plaintiff  and  her  daughter. 
Injuring  the  plaintiff,  and  damaging  her 
wagon,  horse,  and  harness.  It  is  not  con- 
tended by  the  defendant  that  the  collision 
was  caused  by  the  negligence  of  the  plaintiff, 
or  that  any  act  or  omission  of  the  plaintiff, 
or  of  her  daughter,  the  driver  of  the  wagon. 
In  any  way  contributed  to  the  collision.  Tour 
inquiry  is  thus  narrowed  to  the  single  ques- 
tion whether  the  injuries  complained  of  were 
caused  by  the  negligence  of  the  defendant 
company  or  any  of  its  servants  or  agents. 

Negligence  is  the  failure  to  use  such  care 
as  a  reasonable  and  prudent  man  would  or 
should  use  under  similar  circumstances. 
There  can  be  no  recovery  In  this  case  unless 
you  are  satisfied  from  the  evidence  that  the 
injuries  complained  of,  or  some  of  them,  were 
occasioned  by  the  negligence  of  the  defendant 
company  or  its  servant  or  servants.  No  pre- 
smnptlon  of  negligence  on  the  part  of  the  de- 
fendant arises  from  the  mere  fact  that  the 
plaintiff  or  her  property  was  injured  by  a 
car  of  the  defendant  The  burden  of  proving 
negligence  on  the  part  of  the  defendant  rests 
upon  the  plaintiff. 

The  said  West  Sixth  street  la  a  public  street 
of  the  city  of  Wilmington,  and  the  defendant 
at  the  time  of  the  accident  bad  the  right  to 
use,  for  the  operation  of  its  railway,  the  part 
of  said  street  where  said  accident  occurred. 
The  right  of  the  defendant  company  and  the 
right  of  the  pnbllc  to  use  said  street  must 
be  exercised  with  due  regard  to  the  right 
of  the  other,  and  In  such  a  manner  as  not  un- 
reasonably to  abridge  or  Interfere  with  the 
right  of  the  other. 

The  degree  of  care  and  diligence  required 
of  the  users  of  a  public  street  will  vary  ac- 
cording to  the  circumstances  of  each  particu- 
lar case.  Where  the  danger  is  great,  a  cor- 
responding increase  of  care  Is  required.  If  a 
motorman  In  charge  of  a  car  sees,  or  by  the 
exercise  of  due  diligence  might  have  seen,  a 
frightened  and  unmanagable  horse  attached 
to  a  vehicle  on  the  street  near  the  railway 
in  front  of  his  car,  it  Is  his  duty  to  use  every 
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reasonable  means  In  his  power  to  prevent  a 
collision  with  such  horse  and  vehicle;  and 
for  this  purpose  It  la  his  dnty,  in  due  time, 
to  check  the  speed  of  his  car,  or  stop  it  en- 
tirely, U  it  be  necessary  so  to  do  to  avoid 
a  collision,  and  if  he  falls  to  do  so  be  la 
guilty  of  negligence,  and  the  company,  whose 
servant  he  Is,  Is  liable  for  any  Injury  occasion- 
ed by  such  negligence.  If,  on  the  other  band, 
the  motorman,  imder  these  circumstances, 
in  due  time,  usee  all  the  means  within  bis 
power  to  check  or  stop  the  car,  and  he  is 
not  able  to  do  so  by  reason  of  the  slippery 
condition  of  the  track,  the  steep  Incline  of  the 
track,  or  other  cause  beyond  his  control,  he 
is  not  guilty  of  negligence. 

Your  verdict  should  be  for  that  party  in 
whose  favor  Is  the  preponderance,  or  greater 
weight,  of  the  evidence.  If  yon  shall  be 
satisfied  from  the  evidence  that  the  injuries 
complained  of  by  the  plaintiff  were  occasion- 
ed by  the  negligence  of  the  defendant  com- 
pany, or  of  its  servants  or  agents,  or  any  of 
tbem,  your  verdict  should  be  for  the  plaintiff 
for  such  sum  as  will  reasonably  compensate 
her  for  the  injuries  to  her  person  and  her 
horse,  wagon,  and  harness.  For  this  pur- 
pose, yon  should  take  Into  consideration  the 
plaintiff's  pain  and  suffering  and  her  loss  of 
power  to  perform  labor  In  the  past  and  in  the 
future,  which  you  may  find  to  be  the  re- 
salt  of  the  injnrles  sustained  by  her;  also  the 
exi)enses  for  medicines  and  medical  and  boo- 
pital  attendance  paid  by  her  on  account  of 
such  injuries;  and,  if  such  injuries  are  of  a 
permanent  character,  you  should  consider 
that  also  In  determining  the  amount  of  her 
damages. 

Verdict  for  defendant. 


RBESB  T.  HOFFECKER. 

(Superior  Court  of  Delaware.    New  Caatle. 
Dec.  13,  190G.) 

L  Sales— Contract— BREAcn— Resale. 

Where  Koods  are  add  at  an  af^reed  price, 
to  be  delivered  at  a  future  time,  and  the  pur- 
chaser refuses  to  receive  the  same  tinder  the 
contract  of  sale,  the  seller  may  resell  the  eoods 
at  the  market  price,  if  the  commodity  has  a 
market,  and'  recover  from  the  purchaser  the 
loss  on  the  resale;  bat,  if  the  purchaser  ten- 
ders himself  ready  to  receive  the  goods  in  ac- 
cordance with  the  ronditions  of  the  sale,  the 
purchaser  cannot  recover  for  any  loss  on  resale. 
FEd.  Note.— For  cases  In  point,  see  Cent.  Die 
vol.  43,  Sales,  H  014-917.] 

2.  Evidence  —  Weight  and  Supficiehct — 
Witnesses — Conflictino  Testimont. 
Where  the  evidence  is  conflicting,  it  Is  the 
duty  of  the  jury  to  reconcile  it.  if  possible; 
otherwise,  to  accept  that  part  that  is  worthy  of 
credit  and  reject  the  balance,  having  regard  to 
all  the  facts  and  circumstances  tendinK  to  show 
the  credibility  or  want  of  credibility  of  the  wit- 
nesses. 

Appeal  from  Justice's  Court 
Action  by  James  R.  Hoffecker  against  Da- 
vid B.  Reese.   From  a  Justice's  Judgment  In 


favor  of  plaintiff,  defendant  appeals.    Jnd^ 
ment  for  defendant 

Argued  before  LORE,  a  J.,  and  8PB17- 
ANCE,  and  BOYCE,  JJ. 

Levin  Irving  Handy,  for  appellant  Leo»- 
ard  BS.  Wales,  for  respondent 

SPRUANCE,  J.  (charging  Jury).  Thto  to 
an  appeal  from  the  Judgment  of  a  Justice  of 
the  peace.  It  appears  from  the  evidence  on 
both  sides  that  In  March,  1906,  the  plaintiff, 
James  R.  Hoffecker,  sold  to  the  defendant, 
David  R.  Reese,  certain  wheat  from  threo 
farms  owned  or  controlled  by  the  plaintiff 
which  was  harvested  in  1904,  at  |1.12  per 
bushel,  and  that  all  of  the  wheat  so  sold  from 
two  of  said  farms  was  received  and  paid  for 
by  the  defendant  The  present  controversy 
is  as  to  the  wheat  so  sold  to'  the  defendant  by 
the  plaintiff  from  his  remaining  farm,  known 
as  the  "Home,"  or  "Baker,"  farm. 

The  plaintiff  admits  that  the  defendant  re- 
ceived and  paid  for  a  part  of  the  wheat  so 
sold  to  him  from  said  last-mentioned  farm, 
but  claims  that  the  defendant  refused  to  ac- 
cept and  pay  for  the  balance  thereof,  amount- 
ing to  170  bushels  and  50  pounds,  and  that 
upon  such  refusal  he  resold  the  same  at  80 
cents  per  bushel,  the  then  market  price,  on  or 
about  the  19th  of  March,  1906 ;  and  be  brings 
this  action  to  recover  the  difference  between 
the  price  received  upon  such  resale  and  tlie 
price  the  defendant  had  agreed  to  pay  him, 
amounting  to  $54.66,  with  interest  thereon 
from  said  March  19,  1006.  The  defendant 
claims  that  he  purchased  from  the  plaintiff 
only  GOO  bushels  of  wheat  from  said  home 
farm,  and  that  he  received  and  paid  for  a 
part  thereof,  and  that  before  the  ccHumence- 
ment  of  this  action  he  offered  to  receive  the 
balance  of  said  600  bushels  in  accordance 
with  the  conditions  of  said  sale,  bat  that 
the  plaintiff  refused  to  deliver  said  balance, 
or  any  part  thereof,  and  therefore  that  the 
plaintiff  Is  not  entitled  to  recover  anything 
in  this  action. 

In  determining  this  controversy  you  will  be 
obliged  to  ascertain  from  the  evidence  how 
much  wheat  from  said  home  farm  was  sold 
by  the  plaintiff  to  the  defendant  and  how 
much  thereof  was  received  by  the  defend- 
ant, and  how  much  thereof  was  not  received 
by  the  defendant,  and  whether  the  defends 
ant  offered  to  receive  the  balance  thereof. 
Where  goods  are  sold  at  an  agreed  price,  to 
be  delivered  at  a  future  time,  and  the  pur- 
chaser refuses  to  receive  the  same  In  accord- 
ance with  the  contract  of  sale,  the  seller  may 
resell  the  same  at  the  market  price,  If  the 
rommodlty  has  a  market  price,  and  recover 
from  the  purchaser  the  loss  on  snch  resale. 
But  If  the  purchaser  tenders  himself  ready 
to  receive  the  goods  in  accordance  with  the 
conditions  of  sale,  the  purchaser  cannot  re- 
cover for  any  loss  upon  a  resale  thereof. 

Tour  verdict  should  be  for  that  party  In 
whose  favor  la  the  preponderance  of  the  evl- 
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dmce.  Wbere  tbe  erldence  la  conflicting.  It 
la  tbe  dnty  of  the  Jnry  to  reconcile  It,  If  tbey 
can;  bat.  If  they  cannot  do  so,  they  ataould 
accept  that  part  of  It  which  tbey  deem 
worthy  of  credit,  and  reject  that  part  of  it 
which  they  deem  unworthy  of  credit,  having 
regard  to  all  the  facts  and  drcumstancea 
which  tend  to  show  the  credibility  or  want  of 
credibility  of  the  witnesses. 

Terdlct  for  defendant. 


WBLDON  T.  PEOPLE'S  RT.  CO. 

(Sniwrlor  Court  of  Delaware.    New   Castle. 
Dec.  12.  1000.) 

1.  Stbket    Railroads  —  Use    of    Stbeetb  — 

RlOHTB  OF  TbAVELEBS. 

Tbe  rights  of  travelers  on  a  street  and 
of  a  street  railway  usini;  the  same  are  co- 
ordinate, BO  that  each  must  exercise  the  same 
doe  refrard  to  tJie  rights  of  the  other  and  in  a 
reasonable  and  careful  manner. 

[E^.  Note.— For  cases  In  point,  see  Cent.  Die. 
Tol.  44.  Street  Railroads,  i  193.1 

2.  SAKK— NEGUOERCK— BUBDSR    OF  Pboof. 

In  an  action  for  injuries  to  plaintifiTs  cart 
in  a  collision  with  a  street  car,  the  burden  was 
on  plaintiff  to  prove  that  defendant's  neKllgence 
was  tbe  proximate  cause  of  the  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dijc. 
vol.  44,  Street  Railroads,  §S  227,  228.] 
8.  Neouobncb— Definition. 

NeKlieence  In  a  legal  sense  is  tbe  failure 
to  observe  for  the  protection  of  tbe  interests 
of  another  person  that  degree  of  care,  precau- 
tion, or  vigilance  which  tbe  circumstances  just- 
ly demand,  whereby  such  other  person  suffers 
Injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dlx. 
vol.  37,  Negligence,  {{  1,  2.] 
4.  StRXBT  BAILBOADB— COHTBIBtJTOBT  NeOU- 

OENCI. 

A  person  approaching  a  street  railway 
track  with  which  he  is  familiar  must  avail  ^ 
himself  of  his  Icnowledge  of  tbe  locality  and  rea- 
sonably use  his  senses  to  prevent  an  accident. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
voL  44,   Street  Railroads,  {S  204r-216.] 

6.  Save. 

Where  the  motorman  of  a  street  car  and 
the  driver  of  a  cart  were  approaching  each 
other,  each  was  entitled  to  assume  that  tbe 
other  would  act  as  a  reasonable  person  under 
all  tbe  circumstances  of  the  occasion. 
6.  Same— Dbiveb  or  Cast— Neoligencb. 

In  an  action  against  a  street  railway  com- 

Kny  for  damages  to  plaintiff's  cart  In  a  col- 
ion,  plaintiff  was  chargeable  with  the  negli- 
gence of  tbe  driver  of  tbe  cart. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  »  210-2ia] 

Action  on  tbe.  case  by  Frank  -Weldon 
against  the  People's  Railway  Company.  Ver- 
dict for  defendant. 

Argned  before  LORE,  C.  J.,  and  SPRU- 
ANCE  and  BOYCE,  JJ. 

Samuel  H.  Baynard,  Jr.,  for  plalntifC 
Bobert  H.  Richards,  for  defendant 

BOYCB,  J.  (charging  jnry).  This  action 
was  bronght  to  recover  damages  for  Injuries 
to  a  cart  belonging  to  the  plaintiff,  alleged 
to  have  been  occaaioned  by  a  coUlaion  with  a 


car  of  the  defendant  company  on  Sixteenth 
street  a  short  distance  east  of  Walnut  street. 
In  this  city,  on  the  29th  day  of  December, 
1905.  The  plaintiff  claims  (1)  that  tbe  de- 
fendant company  negligently  and  carelessly 
ran  one  of  its  cars  over  and  along  Its  track 
at  the  place  aforesaid  at  an  Improper  and 
excessive  rate  of  speed,  and  struck  the  cart 
which.  It  la  alleged,  was  then  and  there  being 
driven  by  a  servant  of  the  plaintiff  In  the  ex- 
ercise of  due  care  and  diligence,  and  that  tbe 
cart  was  greatly  broken,  damaged,  and  in- 
jured by  reason  thereof;  (2)  that  the  de- 
fendant company  negligently  and  carelessly 
ran  the  aald  car  at  tbe  time  and  place  afore- 
said, wlthont  giving  proper  warning  or  signal 
of  tbe  approach  of  the  car,  and  without  tbe 
exercise  of  proper  effort  and  diligence  to 
slacken  its  speed  or  bring  It  to  a  standstill 
after  discovering  the  presence  of  the  cart  on 
its  tracks,  whereby  and  by  reason  thereof  the 
cart  was  greatly  damaged,  etc.  It  Is  further 
charged  that  tbe  defendant  company  did  not 
provide  tbe  said  car  with  a  competent  and 
skillful  motorman,  bat  we  will  say  to  you 
tbat  there  is  no  evidence  whatever  to  sustain 
this  last  charge.  The  defendant  company 
claims  that  the  speed  of  tbe  car  was,  at  tbe 
time  of  the  accident,  moderate;  that  proper 
warning  or  signal  of  the  approach  of  tbe  car 
was  given  in  due  time;  that  the  motorman 
exercised  due  care  and  diligence  in  his  at- 
tempt to  avoid  the  collision ;  and  tbat  the  ac- 
cident was  not  due  to  any  default  or  negli- 
gence on  Its  part  or  that  of  any  of  Its  serv- 
ants, but  tbat  tbe  same  was  attributable  to 
the  negligence  of  tbe  servant  of  the  plaintiff 
In  charge  of  tbe  cart  In  driving  it  upon  tbe 
tracks  of  tbe  company  in  front  of  the  ap- 
proaching car. 

Sixteenth  street  is  a  public  street  of  the 
City  of  Wilmington.  The  defendant  company 
bas  tbe  right  to  use  said  street  for  tbe  opera- 
tion of  its  railway  thereon.  Both  tbe  plain- 
tiff and  tbe  defendant  have  tbe  right  to  use 
the  said  street  for  the  ordinary  purposes  of 
a  public  highway.  The  right  of  each  must  be 
exercised  with  due  regard  to  the  right  of  the 
other,  and  tbe  right  of  each  must  be  exercised 
In  a  reasonable  and  careful  manner  so  as  not 
unreasonably  to  abridge  or  interfere  with  the 
right  of  the  other.  This  action  Is  based  on 
the  alleged  negligence  of  the  defendant  com- 
pany. There  can  be  no  recovery  in  this  case 
unless  tbe  Injury  to  the  plaintifTs  property 
was  occasioned  by  the  negligence  of  the  de- 
fendant company.  The  burden  of  proving 
such  negligence  Is  upon  the  plaintiff.  Whose 
negligence  proximately  entered  into  and  caus- 
ed the  Injury  complained  of  must  be  deter- 
mined by  you  from  all  the  circumstances  of 
this  case.  Tbe  defendant  contends  that  if  it 
be  chargeable  with  any  negligence,  there  was 
such  negligence  on  the  part  of  the  servant  of 
the  plaintiff  as  to  defeat  tbe  claim  for  dam- 
ages sougbt  to  be  recovered  by  this  action. 
It  Is  true  that,  although  tbe  plaintiff  may 
have  shown  that  the  injury  complained  of 
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was  due  to  the  negligence  of  the  defmdant, 
yet  It  does  not  conclnsively  determine  that 
the  injury  was  legally  attributable  to  sucb 
negligence  because  It  may  equally  appear 
from  all  the  evidence  that  the  Injury  was  due 
to  the  negligence  of  the  plaintiff.  And,  if  the 
evidence  should  show  that  the  negligence  of 
the  plaintiff  contributed  to  and  entered  into 
the  accident,  the  plaintiff  would  be  guilty  of 
contributory  negligence  and  not  entitled  to 
recover;  for  under  sucb  circumstances  the 
law  will  not  attempt  to  determine  the  propor- 
tion of  negligence  attributable  to  each  party. 

Negligence,  in  a  legal  sense,  has  been  de- 
fined to  be  "the  failure  to  observe,  for  the 
protection  of  the  interests  of  another  person, 
that  degree  of  care,  precaution,  and  vigilance 
which  the  circumstances  justly  demand, 
whereby  sncb  other  person  suffers  injury." 
As  was  said  in  the  case  of  Brown  t.  Bailway 
Company,  1  Pennewill,  836,  40  Atl.  936,  we 
will  not  attempt  to  specify  the  iM-edse  acts  of 
precaution  which  are  necessary  to  be  done, 
or  omitted,  by  one  In  the  management  of  an 
electric  car,  or  by  one  In  the  management  of 
a  cart  approaching  a  railway.  Sncb  acts 
must  depend  upon  the  circumstances  of  each 
case,  and  the  degree  of  care  required  differs 
In  different  cases.  The  general  rule  is  that 
the  person  in  the  management  of  the  car  and 
the  person  In  the  management  of  the  cart  are 
bound  to  the  reasonable  use  of  their  sight  and 
bearing  for  the  prevention  of  accident,  and  to 
exercise  such  reasonable  precaution  as  an 
ordinarily  careful  and  prudent  person  would 
use  under  like  circumstances.  The  degree  of 
care,  precaution,  and  vigilance  required  neces- 
sarily depends  upon  the  circumstances  in  each 
particular  case. 

Where  the  railway  car  approaches  a  place 
frequently  used,  or  comes  to  a  place  where 
the  track  Is  at  downgrade,  or  where  the  rails 
are  wet  and  slippery,  greater  care  Is  required 
of  the  person  In  charge  of  the  car  than  where 
the  place  Is  infrequently  used,  or  where  the 
rails  are  at  grade  and  In  their  usual  con- 
dition. A  person  approaching  a  railway 
track  with  which  he  is  familiar  is  required  to 
avail  himself  of  bis  knowledge  of  the  locality 
and  act  accordingly,  and  he  Is  bonnd  to  the 
reasonable  use  of  his  senses  for  the  preven- 
tion of  accident.  If  one  driving  a  vehicle  at- 
tempts to  cross  the  tracks  when  by  reason  of 
a  downgrade  It  is  more  difficult  to  stop  or 
check  a  car,  the  driver  should  exercise  more 
care  than  might  be  necessary  where  the  place 
of  crossing  was  upon  a  level  or  ascending 
grade.  The  company  and  the  drivers  of 
vehicles  are  required  to  use  such  reasonable 
care  as  the  circumstances  of  the  case  de- 
mand; and  an  increase  of  care  and  caution 
on  the  part  of  both  Is  required  where  there  is 
an  increase  of  danger.  And  the  motorman 
and  driver  of  the  cart  had  each  the  right  to 
presume  that  the  other  would  act  as  a  rea- 
sonable person  under  all  the  circumstances  of 
the  occasion. 


If  the  Injuries  to  the  property  of  the  plain- 
tiff were  occasioned  by  the  negligence  of  tlie 
defendant  company,  or  of  its  servants,  or  any 
of  them,  and  without  the  fault  or  negligence 
of  the  plaintiff,  your  verdict  should  be  for 
the  plaintiff.  If  yon  find  for  the  plaintiff, 
your  verdict  should  be  for  such  sum  as  wlU 
reasonably  compensate  him  for  his  loss  sus- 
tained by  reason  of  the  accident  Tlie  negli-  i 
gence  of  the  driver  of  the  cart.  If  any,  would 
be  the  negligence  of  the  plaintiff,  and  if  yon 
find  that  the  negligence  of  the  driver  con- 
tributed to  and  entered  Into  the  accident 
whereby  the  Injury  complained  of  was  oc- 
casioned, your  verdict  should  be  for  the  de- 
fendant 

Verdict  for  defendant 


DUSSOT^LAS  V.  THOMAS  et  aL 

(Superior  Court  of  Delaware.    New  (^stle. 
Jan.  8,  1906.) 

L  PixADiNO— Issues  ahd  Fsoor. 

Were  plaintiff  sued  defendant  and  his  wife 
jointly  for  attorney's  fees  alleged  to  be  doe  on 
a  joint  employment  plaintiff  can  only  recover 
on  proving  a  Joint  dause  of  action. 

[Ed.  Note.— For  cases  in  point  see  Cent  Diic 
vol.  39,  Pleading.  §§  1316,  1333.] 

2.  Husband  and  Wire— Aoehct  or  Husband 

— liiABiLiTT  OF  Wife. 

Where  a  husband  employed  plaintiff  to  ren- 
der certain  attorney's  services  on  behalf  of  him- 
eei(  and  wife,  defendant's  wife  would  only  be 
liable  on  proof  that  the  hnsband  was  antborlzed 
to  act  for  her,  or  that  she  sabseqnently  by  her 
words  or  conduct  directly  or  indirectly  adopted 
or  ratified  the  hnsband'n  agreement 

[Ed.  Note.— F<Hr  cases  in  point  see  Cent  Die. 
vol.  26,  Husband  and  Wife.  S§  148-154.] 

8.  Work  and  Labob— Services— Axourt  Be- 

ooverablb. 

In  an  action  on  the  common  connts  for 
services,  aided  by  a  bill  of  particulars,  plaintiff 
was  only  entitled  to  recover  such  a  snm  as  tiis 
services  were  reasonably  worth,  not  exceeding 
the  amount  stated  in  the  bill,  with  interest  from 
the  time  the  services  were  concluded. 

[Ed.  Note.— For  cases  in  point,  see  Cent  "Dig. 
vol.  60,  Work  and  Labor,  «  66-5a] 

Action  by  Frederick  O.  Dussonlas,  for  the 
use  of  John  W.  Wescott  and  others,  against 
Jacob  Thomas  and  another.  Verdict  for  de- 
fendants. 

Argued  before  LOBE,  C.  J.,  and  SPRU- 
ANCB,  J. 

John  F.  Neary,  for  plaintiff.  T.  Bayard 
Heisel,  for  defendants. 

SPRUANCB,  J.  (charging  Jury).  This  ac- 
tion Is  brought  by  the  plaintiff,  Frederick  G. 
Dussoulas,  against  the  defendants,  Jacob 
Thomas  and  Tillie  Thomas,  his  wife,  to  re- 
cover a  balance  of  $416.67  alleged  to  be  due 
for  legal  services  rendered  by  the  plaintiff, 
a  member  of  the  Pennsylvania  bar,  and  his 
associates.  Judge  Wescott  of  the  New  Jer- 
sey bar,  and  Mr.  Hert)ert  H.  Ward,  of  the 
bar  of  this  state,  in  certain  Utlgatioa  In 
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New  Jersey  and  !n  this  state  In  relation  to 
the  aJGCain  of  the  Tbomas  &  Davis  Company, 
a  corporation  engaged  in  the  manofactnre 
of  wall  paper  In  tbe  town  of  Newark,  in  tills 
coim^. 

On  behalf  of  the  plaintitf,  Mr.  Dussonlas, 
it  is  alleged  that  be  was  authorized  toy  his 
associates  to  make — and  that  he  did  make — 
on  his  and  their  behalf.  In  the  months  of 
Jane  and  July,  1901,  an  agreement  with  the 
defendant  Jacob  Thomas,  acting  for  himself 
and  wlfe^  for  the  payment  of  one-third  of 
$2,000  to  Mr.  Dussonlas,  for  himself  and 
his  associates,  for  their  services  In  said  liti- 
gation In  New  Jers^  and  Delaware,  ^d 
it  is  further  contended  by  the  plaintiff  that, 
while  said  agreement  was  made  with  Jacob 
Thomas,  he  also  represented  bis  wife,  who 
then  held  one  of  several  Judgments  against 
said  company,  and  that  said  agreement  was 
in  fact  the  Jotat  agreement  of  both  of  the 
defendants,  Jacob  Thomas  and  wife,  and, 
further,  that  said  agreement  was  subsequent- 
ly ratified  by  Mrs.  Thomas,  who,  after  the 
making  of  said  agreement  and  before  tbe 
close  of  said  litigation,  had  acquired  certain 
other  Judgments  against  the  said  company. 
On  tbe  other  hand,  the  defendants  deny  that 
Mrs.  Tbomas  was  ever  a  party  in  any  way 
to  the  said  agreement,  or  that  she  ever  subse- 
quently ratified  or  adopted  the  same;  and 
they  also  deny  that  th^,  or  either  of  them, 
agreed  to  pay  the  plaintiff  one-third  of 
12,000  for  said  services,  but  claim  that  said 
agreement  was  with  Mr.  Thomas  alone,  and 
that  he  only  agreed  to  pay  one-third  of  $1,000, 
and  that  he  has  paid  the  whole  of  the  same. 

This  action  is  not  founded  uiran  the  special 
agreement  claimed  by  the  plaintiff  to  have 
beeen  made  as  above  stated,  but  upon  the 
common  counts,  that  for  work  and  labor  be- 
ing the  only  one  applicable,  together  with 
the  following  bill  of  particulars: 

Philadelphia,  Dec.  30th,  1903. 
Jacob  Thomas  and  Tillle  Thomaa  to  Fred'k 
G.  Dussoulas,  Dr. 
To  balance  due  on  account  of  fees  of 
Jndge  Wescott,  Hon.  H.  H.  Ward, 
and  Fred'k  G.  DuBsoulas  for  serTices 
rendered  In  the  matters  of  Davis  et 
aL  V.  Thomas  &  Davis  Co.  et  al.. . . .  $466  67 
Cr. 
Dec  31,  1902.    By  cash SO  00 

Balance  due $416  67 

It  is  only  upon  this  court,  limited  by  this 
bill  of  particulars,  that  the  plaintiff  could  in 
any  event  recover.  The  plaintiff  cannot  re- 
cover except  upon  a  Joint  cause  of  action, 
binding  both  Mr.  Thomas  and  his  wife.  If, 
In  making  this  agreement  with  the  plaintiff, 
Mr.  Thomas  acted  for  himself  and  his  wife, 
and  was  authorized  so  to  do,  or  If  Mrs.  Thom- 
as subsequently  by  her  words  or  conduct 
directly  or  Indirectly  adopted  or  ratified  the 
said  agreement,  It  would  bind  her ;  but  If  she 
neither  was  a  party  to  the  alleged  agreement, 
or  subsequently  ratified  or  adopted  the  same, 


she  would  not  be  liable  in  this  action  Jointly 
with  her  husband. 

The  testimony  is  conflicting,  and  you  must 
reconcile  it,  if  yon  can,  or  give  credit  to  that 
part  of  it  which  you  deem  most  worthy  of 
credit,  and  render  your  verdict  in  favor  of 
that  side  on  which  there  Is  the  pr^onderance 
of  evidence.  We  decline  to  instruct  you  to 
find  a  verdict  for  the  defendants,  as  prayed 
for  by  the  defendants.  If  the  plaintiff  is  en- 
titled to  recover,  It  would  be  for  such  an 
amount  as  yon  believe  from  tbe  evidence  the 
services  in  question  were  worth  (not  exceed- 
ing $416.67),  with  interest  from  the  tims 
said  services  were  concluded. 

Verdict  for  defendants. 


ELLISON  V.  SIMMONS. 

(Superior  Court  of  Delaware.    New  Castle. 
Dec.  14,  1906.) 

1.  BlLUI    AND     NOTKS  —  NlOOTIABLX    IHSTBU- 
ICKNTS— CONSIDEEATIOn . 

A  note  payable  to  order  at  a  bank  imports 
a  consideration,  relieving  the  holder  of  the  obli- 
gation to  prove  value;  but  as  between  the  par- 
ties, or  as  between  tbe  maker  and  third  persons 
with  notice,  want  of  consideration  may  be  shovt-n. 
[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  SS  1652,  1653,  1739.] 

2.  SAXRS  —  WASaANTT  —  SOUHDRESa   OT    Aki- 
KAM. 

An  affirmation  by  the  seller  of  a  horse 
that  she  was  sound  and  all  right,  intended  as 
an  inducement  to  the  sale  and  relied  on  by  the 
buyer,  constitutes  a  warranty. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  43.  Sales.  §1!  729.  732.1 

3.  Pbinoipal  and  Agent— Acts  o»  Agent— 
Pasties  Liable. 

Where  plaintiffs  agent  tor  the  sale  of  a 
mare,  when  ne  offered  her  for  sale,  warranted 
her  to  be  sound,  the  warranty  was  binding  on 
plaintiff. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig; 
vol.  40.  Principal  and  Agent,  t  295.1 

4.  Sales— Wabbantt— Breach— Knowuedujb. 

Where  a  mare,  on  beint;  put  up  for  sale, 
was  warranted  sound,  any  disease  or  Infirmity, 
not  visible  or  palpable  at  the  time  of  tbe  sale, 
which  impaired  her  value  or  usefulness,  con- 
stituted a  breach  of  the  warranty,  whether  the 
owner  had  knowledge   thereof  or  not. 

FEd.  Note.— For  casps  in  point,  see  Cent.  Dig. 
vol.    43,    Sales,    {   726.1 

8.  Same— Bbeach  of  Waerantt— Recovery. 

Where  a  note  was  Riven  for  the  price  of  a 
mare  warranted  sound  and  certain  other  articles, 
and  it  Bubspquently  developed  that  the  mare  was 
not  sound,  the  maker  of  the  note  was  entitled  to 
a  deduction  therefrom  to  the  extent  of  the  dif- 
ference between  the  value  of  the  mare  in  her 
unsound  condition  and  her  value  if  she  bad  been 
sound  at  the  time  of  the  sale. 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales.  S  1285.1 

6.  Tendeb— Judgment. 

Where,  in  an  action  on  a  note,  defendant 
admitted  an  indebtedness  in  a  sum  less  than  the 
amount  claimed,  and  tendered  such  amount, 
plaintiff  was  entitled  to  a  verdict  for  the  amount 
tendered. 

[EA.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  4S,  Tender.  {  60.] 
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Action  of  aEsumpslt  by  James  S.  Ellison 
against  PhlUp  Simmons.  Verdict  for  plain- 
tiff. 

Argued  before  LORB,  a  J.,  and  SPRU- 
AMCE  and  BOYCE,  JJ. 

Horace  O.  Eastbnm,  for  plalntUC  T.  Bay- 
ard Helsel,  for  defendant. 

BOYCE,  J.  (charging  Jury).  This  is  an 
'  action  of  assumpsit  on  a  promissory  note 
drawn  by  Philip  Simmons,  the  defendant,  on 
March  8,  1905,  for  the  sum  of  1172.12,  pay- 
able eight  months  after  date,  to  the  order  of 
D.  W.  Cush  at  the  Delaware  City  National 
Bank.  It  Is  admitted  that  the  said  note  was 
made  by  the  defendant,  that  it  was  indorsed 
by  the  said  D.  W.  Cush  as  an  accommodation 
indorser,  and  that  It  was  dellrered  to  and  ac- 
cepted by  James  8.  Ellison,  the  plaintiff,  in 
payment  of  certain  articles  of  personal  prop- 
«rty.  Including  a  brown  mare,  sold  by  the 
plaintiff  at  public  auction,  to  the  defendant 
It  is  likewise  admitted  that  the  note  was  not 
paid  at  maturity,  but  was  protested  at  said 
bank.  The  plaintiff  seeks  to  recover  the 
amount  for  which  the  note  was  given,  with 
Interest  thereon  from  the  9th  day  of  Novem- 
ber, 1905,  amounting  to  the  sum  of  111.82, 
and  the  costs  of  protest,  being  |1.71,  ag- 
gregating the  sum  of  $185.15.  A  negotiable 
instrument,  such  as  sued  upon  in  this  ac- 
tion, imports  a  consideration,  and  generally 
the  holder  need  not  prove  value.  But  as  be- 
tween the  parties,  or  as  between  tlie  maker 
and  third  persons  with  notice,  want  of  con- 
sideration may  be  shown. 

The  defendant  admits  that  be  owes  the 
sum  of  $40.12,  part  of  the  note,  and  he  avers 
that  be  has  been  and  is  still  ready  to  pay 
the  said  snm  to  the  plaintiff,  and  he  has 
shown  to  the  court  that  he  has  paid  said  sum 
into  court  to  abide  the  result  of  this  suit; 
but  be  contends  that  the  plaintiff  ought  not 
to  have  or  maintain  bis  action  against  him, 
except  as  to  the  said  sum  of  $40.12,  because, 
as  he  alleges,  there  was  a  failure  In  part  of 
the  consideration  of  said  note,  In  that  the 
mare  purchased  by  him  (the  defendant)  from 
the  plaintiff  for  the  sum  of  $132,  it  being  a 
part  of  the  consideration  of  said  note,  was  at 
and  immediately  before  the  said  sale  war- 
ranted by  the  plaintiff  to  the  defendant  to 
be  sound,  when  in  fact,  the  defendant  al- 
leges, the  mare  was  and  still  Is  not  sound. 
And  the  defendant  contends  that  by  reason 
thereof  the  mare  became  and  is  of  no  use  or 
value  to  him.  The  controversy  between  the 
parties  is,  therefore,  confined  to  the  alleged 
warranty  respecting  the  mare  at  the  time  of 
the  said  sale  and  her  condition  and  value  at 
that  time.  The  defendant  claims  that,  when 
the  mare  was  offered  for  sale,  William  L.  El- 
lison, a  brother  of  the  plaintiff,  representing 
the  latter  at  the  sale,  said:  "The  mare  is 
sound.  She  is  all  right.  When  I  say  sound 
I  mean  sound"— or  words  to  that  effect,  and 
that  in  purchasing  the  mare  be  relied  upon 


the  representations  so  made.  The  plaintiff 
denies  that  the  mare  was  not  soimd  at  the 
time  of  the  sale. 

No  particular  words  are  necessary  to  create 
a  warranty.  Every  affirmation  made  by  the 
seller,  as  a  fact,  at  the  time  of  a  sale,  and 
aa  an  inducement  to  the  sale,  if  relied  apon 
by  the  buyer,  amounts  to  a  warranty.  This 
court  has  held  that  whatever  representations 
are  made  by  the  seller  at  the  time  of  the 
sale  as  to  the  quality  of  the  article  offered 
for  sale  Is  an  express  warranty.  If  William 
L.  Ellison  was  the  representative  and  agent 
of  the  plaintiff  at  said  sale,  and  if,  wben  he 
offered  the  mare  tor  sale,  he  warranted  her 
to  be  sound,  such  warranty  would  bind  tlie 
plaintiff.  To  defeat  the  plaintiffs  right  to 
recover  any  part  or  all  of  the  $132,  itart  of 
the  consideration  of  said  note,  it  is  incum- 
bent upon  the  defendant  to  satisfy  you  by  a 
preponderance  of  the  evidence  (1)  tbat  at 
the  time  of  said  sale  the  mare  was  warrant- 
ed to  be  sound;  (2)  that  there  has  been  a 
breach  of  the  warranty — that  is,  that  the 
mare  was  not  then  sound;  and  &)  that  be 
has  sustained  damages  by  reason  of  such 
breach. 

Any  disease  or  infirmity  of  the  mare,  not 
visible  and  palpable  at  the  time  of  the  sale, 
which  impaired  iier  value  or  usefulness, 
would  render  her  as  not  sonnd,  and,  whether 
known  to  the  plaintiff  or  not,  would  consti- 
tute a  breach  of  the  alleged  warranty.  If 
yon  are  satisfied  from  the  evidence  that  the 
mare  was,  at  the  time  of  the  sale,  warranted 
to  be  sound  and  that  at  that  time  she  was 
not  sound,  whether  the  plaintiff  knew  it  or 
not,  he  wonld  be  bound  by  the  warranty,  and 
the  defendant  would  be  entitled  to  a  reduc- 
tion in  the  note  sued  upon  to  the  amount  of 
his  damages  sustained  by  reason  tbereot 
And  the  measnre  of  damages  would  be  the 
difference  between  the  v&lue  of  the  mare  in 
her  nnsound  condition  and  her  valne  if  she 
had  been  sonnd  at  the  time  of  the  sale. 

Under  the  pleadings  and  admissions  in  this 
case.  It  Is  incumbent  upon  you  to  find  a  ver- 
dict for  the  plaintiff  in  the  sum  of  $40.12, 
together  with  sncb  additional  snm,  if  any, 
as  you  may  conclude  from  all  the  evidence 
be  is  entitled  to  receive  from  the  sale  of  the 
mare,  with  Interest  from  the  9th  day  of  No* 
vember,  1905. 

You  are  the  Judges  of  the  weight  and  value 
of  the  evidence.  Where  there  is  confilct  In 
the  testimony,  you  should  reconcile  It,  If  yon 
can.  If  you  cannot,  you  should  give  credit 
to  the  testimony  which,  in  your  Judgment 
is  most  worthy  of  belief,  taking  into  con- 
sideration the  Intelligence,  apparent  truth- 
fulness, and  impartiality  of  the  witnesses. 
Governed  by  this  instruction,  you  sbould  de- 
cide the  questions  in  controversy  in  favor  of 
the  party  In  whose  favor  the  evidence  pre- 
ponderates. 

Verdict  for  plaintiff  for  $87.98. 
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STATE  T.  LAWSON. 

(Coart  of  General  Seimona  of  Delaware.    New 

CatUe.     Feb.  9,  1907.) 
plitbioiars  amd  slibosors  —  pba.ctiti0nbb8 

Without  Licknsk. 

A  person  treating  patients  bj  hypnotism 
and  massage  does  not  engage  in  ttie  business 
of  prescribing  remedies  for  the  care  of  bodily 
disease,  within  Rev.  Code  1852,  amended  in 
1893,  p.  S8,  c.  7,  requiring  erer^  person  whose 
bosineas  it  is  to  prescribe  remedies  for  the  cure 
of  bodily  disease  to  obtain  a  license,  unless  the 
treatment  is  accompanied  by  directions  as  to 
the  Dse  by  the  patients  of  drugs,  medicines,  or 
other  remedies. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  88,  Physicians  and  Surgeons,  {  6.] 

Herman  Lawson,  alias  Lawson  Herman, 
was  Indicted  charged  with  practicing  medi- 
cine without  a  license.    Verdict 

Argned  before  LORE,  0.  J.,  and  PBNNB- 
WILL,  J. 

Daniel  O.  Hastings,  Deputy  Atty.  Gen., 
for  the  State.    J.  Frank  Ball,  for  defendant 

liORB,  0.  J.  (charging  Jury).  The  de- 
fendant Is  charged  with  practicing  medicine 
without  a  license.  Under  the  statntes  of 
this  state.  It  la  a  misdemeanor  for  any  per- 
aon  to  engage  In  practicing  the  profession 
of  medldne,  within  the  limits  of  this  state, 
without  first  having  obtained  a  Ucoise  there- 
for. The  persons  classed  by  the  statute  as 
physicians  are  designated  as  follows:  "Ev- 
ery person  (except  apothecaries)  whose  busi- 
ness it  Is  for  fee  and  reward  to  prescribe 
remedies  or  perform  surgical  oi)eratl(His  for 
the  cure  of  any  bodily  disease  or  ailing, 
■hall  be  deemed  a  physician  or  dentist  as 
the  case  may  be,  within  the  meaning  of  this 
act"  Rev.  Code  1862,  amended  in  1898,  p. 
58.0.7. 

The  defendant  does  not  contend  that  he 
bad  a  license  to  practice  medicine,  but  relies 
on  the  defense  that  he  treated  his  patients 
personally  by  hypnotism  and  massage,  with- 
out prescribing  any  remedies,  and  that  such 
treatment  is  not  in  violation  of  the  statute. 
Your  Inquiry,  then.  Is:  Did  the  defendant 
fOr  fee  or  reward,  prescribe  remedies  or 
perform  surgical  operations  for  the  cure  of 
any  bodily  disease  or  ailing  In  this  county 
within  two  years  next  before  the  finding  of 
this  indictment  T 

It  to  the  duty  of  the  court  to  Instruct  you 
as  to  the  meaning  of  the  word  "prescribe" 
remedies,  used  In  the  statute.  In  medicine, 
to  "prescribe"  remedies  is  defined  to  be  "to 
write  or  to  give  medical  directions;  to  In- 
dicate remedies."  It  Is  not  necessary  that 
such  prescription  should  be  In  writing.  It 
may  be  given  or  Indicated  verbally.  Any  di- 
rection given  to  the  patient  for  drugs,  medi- 
cines, or  other  remedies,  for  the  cure  of 
bodily  diseases,  directing  how  they  are  to  be 
applied  to  or  used  by  the  patient  is  a  pre- 
scription within  the  meaning  of  the  statute. 
It  would  make  no  difference  whether  the  di- 
rection was  given  by  the  person  In  charge 
65A.-88 


I  of  the  patient  himself  or  by  another  person, 
even  though  he  be  a  licensed  physician  en- 
gaged by  and  under  the  control  and  direction 
of  the  defendant  in  that  particular.  State 
v.  Paul,  56  Neb.  369,  76  N.  W.  861 ;  Boiham 
V.  State,  116  Ind.  112,  18  N.  E.  454;  In  re 
BruendUs'  Will,  102  Wis.  45,  78  N.  W.  169; 
O'NeU  V.  State  (Tenn.)  90  S.  W.  627,  8  L.  K. 
A.  (N.  S.)  762. 

Personal  treatment  of  one  person  by  anoth-  ■ 
er  by  hypnotism  or  massage  alone,  unac- 
companied by  any  direction  as  to  the  use 
of  drugs,  medicines,  or  other  remedies  to 
be  used  by  the  patient  would  not  come 
within  the  term  "prescribing  remedies"  used 
in  the  statute.  When  accompanied,  how- 
ever, by  such  direction  as  to  the  use  of  drugs, 
medicines,  or  other  remedies  by  the  patient 
It  would  come  within  the  terms  of  the  stat- 
ute and  be  In  violation  thereof.  Should 
you,  therefore,  be  satisfied  from  the  evi- 
dence, beyond  a  reasonable  doubt  that  the 
defendant  within  two  years  next  before  the 
finding  of  the  indictment  In  this  county, 
did,  for  fee  and  reward,  either  by  himself  or 
by  another  under  his  direction,  engage  in  the 
business  of  prescribing  remedies  for  curing 
bodily  diseases  or  aillngs,  your  verdict 
should  be  guilty.  If  you  are  not  bo  aatln- 
fled.  It  should  be  not  guilty. 

Exception  noted  for  defendant 
Verdict 


STAUNTON  V.  SMITH. 

(Superior  Court  of  Delaware.    New  Castle. 
Dee.  10,  1906.) 

1-   TbIAL— DUTT    or    COtJBT    AND    JtJBY— CoW- 

STBucTioN  OF  Written  lNSTRirMi:NTs. 
It  Is  the  duty  of  the  trial  court  to  interpret 
written  instmments,  and  the  duty  of  the  jury 
to  accept  such  Interpretation  as  true. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  46.  Trial.  K  326,  470.] 

2.  Sales  —  Conditional    Salx  —  Aqbeeuent 

constitutino. 

There  was  a  conditional  sale  where  defend- 
ant hired  horses  to  plaintiff  with  an  under- 
standing that,  if  a  note  given  for  their  use 
should  be  paid  when  due,  the  horses  should 
become  plaintiff's. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig. 
vol.  43,  Sales,  if  1321,  1327-1331.] 

S.  Save— RioBT  or  Seixeb. 

Where  a  defendant  sells  chattels  condition- 
ally to  plaintiff,  defendant  has  a  right  to  re- 
take them  on  a  breach  of  the  condition,  unless 
the  time  for  the  performance  of  the  condition 
be  extended  or  waived  by  agreement  between 
the  parties. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  43.  Sales,  g  1420.] 

4.  Same  —  Descbepanct   Between   Date   o» 
Note  and  Aobeeuent. 

Where  defendant  hired  horses  to  plaintiff 
with  an  understanding  that  if  a  note  given  for 
the  use  should  be  paid  when  due.  the  horses 
should  become  plaintifTs,  it  is  immaterial  to 
the  validity  of  the  transaction  that  the  note 
bore  date  a  week  earlier  than  that  of  the  agree- 
ment or  for  what  purpose  it  was  originally 
made,  where  the  pnrties  a^eed  that  it  was  the 
one  mentioned  in  the  agreement 
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5.  Bnxs   AiTD   Noma  —  Vauditt   or   Notes 
SiONKD  IN  Blank. 

The  maker  of  a  note,  by  payiuK  it,  recoft- 
nlzed  its  validity,  and  could  not  afterwards 
assert  that  it  was  signed  and  deiivered  in  blank. 

6.  Repi,etir— Mbcessitt  fob  Right  or  Pos- 
session. 

In  order  to  recover  In  a  replevin  action, 
plaintiff  most  show  by  a  preponderance  of  the 
evidence  that  he,  and  not  the  defendant,  was 
entitled  to  the  possession  of  the  property  when 
the  writ  was  issued. 

7.  Sales — Conditionai.  Salb— Extension  or 
Time  fob  Patment. 

Where  defendant  hired  horses  to  plaintifC 
with  an  nnderstandinx  that,  if  a  note  given 
therefor  should  be  paid  when  due,  the  horses 
should  become-  plaintitTs,  defendant's  taking  a 
new  note  maturing  at  a  later  date  in  renewal 
of  balance  due  operated  as  an  extension  of  the 
time  for  the  performance'  of  the  condition,  and 
until  such  time  plaintiff  had  the  right  to  the 
possession  of  the  horses,  and  upon  payment  of 
the  renewal  note  before  maturity  would  be- 
come their  owner. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  43,  Sales,  gf  1407-1410.] 

8.  Same— BiNDiNO  Effect  or  Aobebmbnt. 

Where,  under  a  written  agreement,  defend- 
ant hired  horses  to  plaintiff  with  an  under- 
standing that,  if  a  note  given  for  their  oae 
should  be  paid  whoi  due.  the  horses  should  be- 
come plaintifTs,  was  binding  upon  both  parties, 
without  qualification  as  to  the  dealings,  nego- 
tiations, or  conversations  between  them  prior 
to  or  at  the  time  of  the  making  of  the  agree- 
ment, and  neither  party  had  the  right  to  annul 
or  alter  the  same  without  the  consent  of  the 
other. 
0.  Replevin— Immatkbiautt  or  Rights  or 

TuiBD  Persons. 

In  a  replevin  action.  It  was  immaterial 
that,  after  a  horse  involved  was  delivered  to 
plaintiff  under  the  writ,  it  was  taken  from  him 
on  a  claim  of  ownerstiip  by  a  third  person. 

[E!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  42.  Replevin,  §{  45-55.] 

10.  Evidence— Cbedibiuty   of   Witnesses- 
Con  flictino  Testimony. 

Where  testimony  is  conflicting,  the  jury 
diould  reconcile  it  if  possible:  but,  if  that 
cannot  be  done,  they  should  accept  that  part 
deemed  worthy  of  credit,  having  due  regard  to 
the  intelligence  or  ignorance  and  impartiality 
or  bias  of  the  witnesses  and  their  opportunity 
to  know  the  facts  to  which  they  testify. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20.  Evidence,  {  2437.1 

11.  Replevin— Damages— EusMKNTS  or  Com- 
pensation. 

Where,  in  a  replevin  action  Involving  two 
horses,  one  was  delivered  to  plaintiff  and  the 
other  retained  by  defendant,  and  plaintiff  did 
not  ask  for  the  return  of  either,  but  claimed 
damages  for  their  unlawful  taking  and  de- 
tention, if  entitled  to  possession  at  the  time 
the  writ  was  issued,  he  could  recover  the  value 
of  the  horse  not  delivered,  with  interest  there- 
on, and  nominal  damages  for  the  unlawful  tak- 
ing and  detention  of  the  other. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  42,  Replevin,  S§  303-310.] 

Action  by  James  E.  Staunton  against  Jacob 
W.  Smith.    Verdict  for  plaintiff. 

Argued  before  LORE,  a  J.,  and  BOYCB 
and  SPRUANCB,  JJ. 

Leonard  E.  Wales,  for  plaintiff.  Julian  O. 
Walker,  for  defendant 

SPRUANCE,  J.  (charging  Jury).  This  is 
an  action  of  replevin,  brought  by  the  plain- 


tiff, James  E.  Staunton,  against  the  defend- 
ant, Jacob  W.  Smith,  for  the  recovery  of  the 
possession  of  one  sorrel  horse  and  one  gray 
horse,  which  the  plaintiff  alleges  the  de- 
fendant unlawfully  took  from  him  before 
the  writ  of  replevin  in  this  action  was  issued. 
It  appears  from  the  return  of  the  sberiff— 
indorsed  on  said  writ,  and  not  denied — ^that 
under  said  writ  be  replevied  both  of  the  said 
horses,  and  that  be  delivered  one  of  them, 
the  sorrel,  to  the  plaintiff,  and  that  he  left 
the  other,  the  gray,  in  the  possession  of  the 
defendant,  upon  bis  claim  of  property  there- 
in; he  giving  a  property  bond  for  the  same. 

On  the  17th  of  January,  1906,  the  defoid- 
ant  Smith,  and  the  plaintiff,  Staunton,  ma'Ie 
and  executed.  In  duplicate,  the  tollo-wlug 
written  agreement  In  reference  to  the  said 
two  horses:  "This  article  of  agreement 
made  this  17th  day  of  Jtouary,  A.  D.  1906, 
between  Jacob  W.  Smith,  of  Hockessin,  Dela- 
ware, of  the  first  iwrt,  and  James  Staunton, 
of  Wilmington,  Delaware,  of  the  second 
part,  in  manner  and  form  following,  to  wit: 
The  party  of  the  first  part  hath  hired  to 
the  party  of  the  second  part  two  horses  from 
the  20th  day  of  December,  1905,  to  the  14th 
day  of  March.  1906,  for  the  sum  of  $120,  the 
receipt  of  which  is  hereby  acknowledged  by 
the  party  of  the  second  part  giving  his  note 
the  same  to  fall  due  on  the  said  14th  day  of 
March,  1906:  Now,  the  conditions  of  this 
agreement  aire  such  that,  if  the  party  of  the 
second  part  does  well  and  truly  pay  said  note 
when  the  same  falls  due,  then  the  said  party 
of  the  second  part  is  to  be  the  owner  of  said 
horses;  but  it  is  expressly  agreed  and  under- 
stood that  the  party  of  the  first  part  Is  to 
be  the  owner  of  said  horses  until  the  above 
conditions  are  complied  with,  and  the  par- 
ty of  the  second  part  Is  not  to  sell  or  dispose 
of  said  horses  any  time  before  said  conditions 
are  complied  with.  In  witness  whereof,  both 
parties  hare  hereunto  signed  their  names  and 
affixed  their  seals  this  17th  day  of  January 
in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  six.  James  E.  Statmton.  [Seal.] 
Jacob  W.  Smith.    [Seal.]" 

It  Is  the  duty  of  the  court  to  Interpret 
written  instruments,  and  It  is  the  duty  of  the 
Jury  to  accept  such  interpretation  as  true  This 
instrument  is,  in  law,  a  conditional  sale  of 
the  said  horses  by  Smith  to  Staunton.  By 
this  instrument  the  right  of  possession  of 
said  horses  was  vested  In  Staunton  until 
he  should  fall  to  i)erform  the  condition  of 
sale^  viz.,  the  payment  or  satisfaction  of  the 
note  of  $120.  therein  mentioned,  on  or  before 
the  14th  of  March,  1906,  when  said  note  be- 
came due;  and  upon  the  performance  of 
said  condition  by  Staunton,  on  or  before  the 
14th  of  March,  1906,  the  said  horses  would 
become  his  property.  The  title  or  ownership 
of  said  horses  was  to  remain  In  Smith  until 
the  performance  by  Staunton  of  said  con- 
dition, and  upon  the  failure  of  Staunton  to 
perform  said  condition,  on  or  before  the  14tli 
of  March,  1906,  Smith  would  have  the  right 
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to  take  said  horses  from  the  possession  of 
Staunton,  unless  the  time  for  the  pertorm- 
ance  of  said  condition  should  b«  extended  or 
waived  by  agreement  between  the  parties. 

The  following  promissory  note^  made  by 
Staunton  and  Indorsed  by  Smith,  Is  In  evi- 
dence: "Avondale,  Pa.,  Jany.  10th,  190a 
$120<>Vi»*'  On  the  fourteenth  day  of  March 
next  ensuing,  I,  we,  or  either  of  us  promise  to 
pay  to  the  order  of  Jacob  W.  Smith,  at  the 
National  Bank  ot  Avondale,  one  hundred  and 
twenty  dollars,  without  defalcation,  for  value 
received.  James  E.  Staunton."  Yon  will  ob- 
serve that  this  note  Is  dated  January  10, 
1906,  while  the  said  agreement  Is  dated  Jan- 
uary 17,  1906,  and  there  Is  some  conflict  of 
testimony  as  to  when  and  for  what  purpose 
said  note  was  originally  made;  but,  as  both 
parties  agree  that  this  Is  the  note  referred 
to  in  said  agreement,  it  Is  of  no  consequence 
'when  or  for  what  purpose  said  note  was  orig- 
inally made,  and  you  should  treat  It  precisely 
as  If  It  bore  even  date  with,  and  was  made 
at  the  same  time  as,  the  said  agreement,  and 
for  the  sole  purpose  stated  In  said  agreement. 

Smith  had  this  note  discounted  on  his 
own  account  at  the  said  Avondale  Bank  be- 
fore it  became  due.  Afterwards,  on  March 
10,  1906,  Staunton  paid  to  Smith,  through 
tbe  tatter's  wife,  $30  on  account  of  said  not& 
On  March  13,  1906,  Staunton  made  and  de- 
livered to  Smith  the  following  note:  "Avon- 
dale.  Pa.,  March  13,  1906.  $95.00.  On  the 
thirteenth  day  of  June  next  ensuing,  I,  we, 
or  either  of  us  promise  to  pay  to  the  order  of 
Jacob  W.  Smith,  at  the  National  Bank  of 
Avondale,  nlnety-flve  dollars,  without  defal- 
cation, for  value  received.  James  B.  Staun- 
ton." There  Is  some  controversy  as  to  wheth- 
er this  last-mentioned  note  was  signed  and 
delivered  in  blank;  but  this  is  of  no  con- 
sequence, as  Smith  testified  that  It  was 
filled  out  as  It  now  is  when  he  received  It 
from  Staunton,  and  Staunton,  by  paying  it, 
recognized  Its  validity. 

On  March  13,  1906,  the  day  before  said 
note  of  $120  became  due.  Smith  had  said 
note  of  $95  discounted  at  said  bank,  and 
witb  the  net  proceeds  thereof,  $93JS0,  and 
$26.50  then  paid  In  cash,  the  said  note  of 
$120  was  paid.  Afterwards,  on  or  about 
May  is;  1906,  and  before  the  said  note  of 
$95  became  due,  Staunton  paid  the  same  to 
said  bank,  and  It  was  thereupon  surrendered 
to  him.  On  March  14,  1906,  the  day  when 
said  note  of  $120  became  due.  Smith  took 
said  horses  from  the  possession  of  Staunton. 
To  entitle  the  plaintiff  to  recover,  it  must 
be  shown  to  your  satisfaction  that  he,  and 
not  tbe  defendant,  was  entitled  to  the  posses- 
sion of  said  horses,  or  one  of  them,  on  the 
29th  of  March,  1906,  when  the  writ  of  re- 
plevin was  issued. 

!(,  as  claimed  by  Staunton,  the  said  note 
of  $95  was  given  by  him  and  accepted  by 
Smltb  in  payinent  or  renewal  of  the  balance 
of  said  note  of  $120,  this  (In  the  absence  of 
an  agreement  of  tbe  parties  to  the  contrary) 


operated  as  a  discharge  of  the  omdltion  of 
said  agreement,  or  as  an  extension  of  the 
time  for  Its  performance,  until  the  13th  of 
June,  1906,  when  said  note  of  $95  became 
due;  and  until  that  time  Staunton,  and  not 
Smith,  bad  the  right  to  tbe  possession  of 
said  horses,  and  upon  the  payment  of  said 
note  of  $95  before  its  maturll?  he  would  be- 
come the  owner  of  said  horses.  It  Is  claimed 
by  Smith  that  the  said  note  of  $96  was  not 
given  to  or  accepted  by  him  in  payment  or 
renewal  of  the  balance  of  said  note  of  $120, 
but  that  it  was  given  to  and  accepted  by  him 
for  horse  hire  owing  to  him  by  Staunton. 

YoQ  are  to  determine  from  the  evidence 
this  and  all  other  controverted  questions  of 
fact,  bearing  In  mind,  however,  that  the 
said  written  agreement  of  January  17,  1906, 
speaks  for  Itself,  and  is  to  be  taken  as  bind- 
ing upon  both  the  parties,  without  qualifica- 
tion by  any  evidence  as  to  the  dealings,  nego- 
tiations, or  conversations  between  them  prior 
to  or  at  the  time  of  the  making  of  said  agree- 
ment, and  that  neither  party  to  said  agree- 
ment bad  the  right  to  annul,  alter,  change,  or 
qualify  the  same  without  the  consent  of  the 
other  party.  Your  verdict  should  not  be 
Influenced  in  any  way  by  the  suggestions 
which  have  been  made  that  the  horse  de- 
livered by  the  sheriff  to  tbe  plaintiff  was 
afterwards  taken  from  him  on  a  claim  of 
ownership  by  or  on  behalf  of  some  third 
person.  In  this  case  we  can  try  only  the 
question  of  ownership  or  right  of  possession 
between  tbe  plaintiff  and  the  defendant 

Wbere  tbe  testimony  Is  conflicting,  you 
should  reconcile  it  if  possible;  but.  If  this 
cannot  be  done,  yon  should  accept  that  part 
of  It  which  you  deem  worthy  of  credit,  and 
reject  that  which  yon  deem  unworthy  of 
credit,  having  due  regard  to  the  intelligence 
or  Ignorance  and  Impartiality  or  bias  of  the 
witnesses  and  their  opportunity  to  know  the 
facts  to  which  they  have  testified.  Your 
verdict  should  be  for  that  party  In  whose 
favor  Is  the  preponderance  of  the  evidence. 

The  plaintiff  does  not  ask  for  a  verdict 
for  the  return  of  the  horses,  or  either  of 
them,  but  claims  damages  for  their  unlawful 
taking  and  detention.  If  you  find  from  the 
evidence  that  the  plaintiff  was  entitled  to  the 
possession  of  said  horses  at  the  time  of  the 
Issuing  of  said  writ  of  replevin,  your  verdict 
should  be  for  the  plaintiff  for  the  value  of 
the  horse  not  delivered  to  bim  by  the  sheriff, 
with  Interest  thereon  to  the  present  time, 
and  also  nominal  damages  for  the  unlawful 
taking  and  detention  of  the  other  horse. 

Verdict  for  plaintiff  for  $55. 


STATE  V.  BOYLAN. 

(Supreme  Court  of  Errors  of  Connecticat.    Jan. 

IS,  lOOT.) 

1.  BlxpLosivKS  —  Requlations    or    Saub  — 

Fluids  Used  fob  Illuminating  Ptthposes. 

Under  Gen.  St.  1902,  §  4579,  making  it  an 

offense  to  keep  for  sale  any  fluids  for  illuminat- 
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ing  purposes  Inflammable  at  a  lower  temperature 
than  that  fixed  b.T  the  statate,  one  who  keeps 
such  a  fluid  for  sale  is  within  the  statute,  thouxh 
in  so  doiuK  he  acts  as  aeent  for  another. 

2.  Same— PBOBECUTiONB-^DEariON  fob  Jubt. 

Where,  on  a  prosecution  under  the  statute, 
the  eridence  was  conflicting  as  to  which  device 
or  "cop"  should  be  used  for  testing  the  in- 
ffammability  of  the  fluid,  it  was  a  Question  for 
the  jury. 

3.  Cbikikai.    Law  — Appeai.    and    Ebrob  — 
IIaritless  Ebkob— Admission  of  Evidence. 

Gen.  St  1902,  |  4579.  makes  It  an  offense 
to  keep  for  sale  any  fluid  for  illuminating  pur- 
poses inflammable  at  a  leas  temperature  than 
that  fixed  by  the  statute.  On  a  prosecution  for 
a  violation  of  the  statate.  evidence  was  offered 
as  to  the  temperature  of  the  heated  fluid  at 
which  the  vapor  rising  from  it  flashed  momen- 
tarily, termed  the  "flash  point,"  and  as  to  the 
"fire  point,"  the  temperature  of  the  heated  fluid 
at  which,  upon  the  application  to  it  of  fire,  com- 
bnstion  continued  uninterruptedly,  and  the  court 
charged  that  a  fluid  was  Inflammable  where,  up- 
on the  Ignition  of  the  fluid  or  its  vapor,  the 
process  of  combustion  continned  nninterrnptedly. 
A  witness  for  the  state  was  asked  whether  the 
material  which  he  used  in  making  the  tests  was 
properly  called  a  "liquid"  or  a  "fluid,"  to  which 
he  responded  that  he  should  say  both.  Bold, 
that  defendant  could  not  have  been  prejudiced 
by  such  testimony  on  the  ground  that  it  tended 
to  prove  that  the  "flash  point!'  was  the  correct 
test  of  inflapimabilitj,  since  under  the  Instruc- 
tion the  jury  must  have  found  that  the  fire  point 
was  the  true  test. 

4.  Criminai.  Law— TbiaI/— Evidenob  in  Rx- 
buttai,. 

The  question  whether  a  witness  should  have 
been  permitteid  to  testify  on  rebuttal,  after  de- 
fendant had  rested  his  case,  that  it  was  possible 
for  a  lamp  filled  with  kerosene  oil  to  explode, 
and  that  such  a  lamp  exploded  in  his  home,  was 
within  the  discretion  of  the  trial  court. 

[Ed.  Note. — ^For  cases  in  point,  see  Gent.  Dig. 
vol.  14,  Criminal  Law,  S  1619.] 

6.  EsPLosivEB— Regulation  of  Sauc— Pbosk- 
CUTIOK— Evidence— SuFFiciENCT. 

On  a  prosecution  under  the  statute,  evidence 
considered,  and  htild  sufficient  to  sustain  a  con- 
viction. 

Appeal  from  Superior  Court,  Middlesex 
County;    William  S.  Case,  Judge. 

John  Boylan  was  convicted  of  keeping  for 
sale  a  fluid  for  Illuminating  purposes  In- 
flammable at  a  lower  temperature  than  that 
fixed  by  General  Statutes  1802,  {  4579,  and  be 
appeals.    Affirmed. 

Charles  E.  Perkins  and  Thomas  J.  Spellacy, 
for  appellant  Frank  D.  Haines,  State's 
Atty.,  for  the  State. 

HALL,  J.  Section  4579  of  the  General 
Statutes  of  1902  provides  that  "every  person 
who  •  •  •  shall  keep  for  sale  any  fluids 
for  Illuminating  purposes,  inflammable  at  a 
less  temperature  than  one  hundred  and  ten 
degrees  Fahrenheit  shall  be  fined  not  more 
than  five  hundred  dollars,  and  Inprlsoncd  not 
more  than  three  years."  The  Information  al- 
leges that  on  the  22d  day  of  January,  1906, 
at  the  town  of  Middletown,  the  defendant 
did  keep  for  sale  a  certain  fluid  for  illuminat- 
ing purposes  which  was  inflammable  at  a 
less  temperature  than  1 10  degrees  Farenhelt 

The  state  offered  evidence  to  prove  these 
tacts:  On  said  22d  day  of  January  the  accus- 


ed, as  be  was  accustomed  to  do,  drove  upon 
the  streets  of  Middletown  a  so-called  "tank 
wagon"  containing  kerosene  oil,  which  he  of- 
fered for  sale,  and  sold  to  several  persons 
for  illuminating  purposes,  and  a  can  of  which 
containing  about  five  gallons,  drawn  by  bim 
from  said  tank  wagon,  he  sold  to  one  Inglis, 
chief  of  police  of  Middletown,  and  received 
payment  from  bim  therefor.    From  January 
22d  to  January  31st  six  tests  were  made  of 
the  oil  so  purchased  by  Inglis,  for  the  pur- 
pose of  determining  Its   Inflammability,  by 
Prof.  Bradley,  the  regularly  appointed  oU  In- 
spector of  the  city  and  town  of  Middletown, 
and  a  chemist  at  Wesleyan  University.    Four 
of  said  tests  were  made  with  what  Is  known 
as  the  "Elliott,"   or   closed,   cup,  and   two 
with  the  "Tagliabue"  or  open,  cup,  and  In 
each  test  were  determined  what  Is  called 
the  "flash  point,"  namely,  the  temperature 
of  the  heated  oil  at  which  the  vapor  rising 
from  It  flashes  momentarily  Into  a  perceptible 
flame  upon  the  application  to  It  of  fire,  and 
then  immediately  goes  out,  and  what  Is  call- 
ed the  "Are  point,"  namely,  the  temperature 
of  the  heated  oil  at  which,  upon  the  applica- 
tion to  It  of  fire,  combustion  continues  unin- 
terruptedly until  the  oil  is  entirely  consumed. 
In  one  of  said  two  tests  made  with  the  Tag- 
liabue, or  open,  cup  the  flash  point  was  found 
to  be  97  degrees  Fahrenheit  and  the  fire 
point  119  degrees   Fahrenheit,  and  In  the 
other  the  flash  point  96  degrees  Fahrenheit 
and  the  fire  point  117  degrees  Fahrenheit 
In  said  four  tests  made  by  the  Elliott,  or 
closed,  cup,  which  the  state  claimed  was  the 
most    reliable    Instrument   for   ascertaining 
both  the  fiash  and  fire  point,  the  flash  point 
was  found  In  the  first  three  tests  to  be  85 
degrees  Fahrenheit,  and  in  the  last  84  degrees 
Fahrenheit,  and  the  ilre  point,  in  the  first  and 
third,  to  be  106  degrees  Fahrenheit,  and  in 
the  second  and  fourth,  respectively,  107  de- 
grees Fahrenheit  and  lOS  degrees  Fahrenheit 
The  defendant  claimed  to  have  proved  tliat 
the  Standard  Oil  Company  owned  at  Middle- 
town  a  largre  storage  tank  containing  many 
thousand  gallons  of  kerosene;    that  the  ac- 
cused was   employed  by  said  company  to 
draw  off  oil  from  this  storage  tank  Into  a 
wagon  tank,  furnish  it  to  grocers  and  others, 
receive  pay  therefor,  and  send  the  pay  to  the 
company,  and  that  on  said  22d  of  January 
be  so  sold  the  five  gallons  of  oil  to  Inglis 
and  forwarded  the  money  received  therefor 
to  the  company;    that  the  Elliott  cup  was 
Invented  and  used  only  for  the  purpose  of 
making  the  flash  test,  and  was  not  a  suit- 
able instrument  for  making  the  fire  test; 
that,  when  no  other  method  was  expressly 
provided   by   law,   the  usual   and   common 
method  of  testing  kerosene  oil  by  the  Are 
test  among  buyers,  sellers.  Inspectors,  >  and 
others  was  the  Tagliabue  cup;   and  that  by 
all  the  tests  made  by  witnessed  for  the  state 
by  that  cup,  as  well  as  by  all  those— some 
10  in  number — made  by  the  witnesses  for 
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the  accused  by  tbat  and  other  similar  open 
cops,  the  fire  point  of  the  oil  In  question  was 
not  below  110  degrees  Fahrenheit,  being  by 
tbe  testa  by  that  cup  made  by  the  state's 
witnesses,  not  less  than  117  degrees  Fahren- 
heit, and  by  those  made  by  the  witnesses 
for  the  accused  by  that  and  similar  cups  not 
less  than  128  degrees  Fahrenheit,  alihough 
by  all  the  testa,  eltber  by  witnesses  for  the 
state  or  for  the  accused,  by  either  the  Elliott 
or  the  Tagliabue  or  other  cnps,  the  flash 
point  of  said  oU  was  below  110  degrees  Fah- 
renheit. 

The  accused  asked  the  court  to  charge  the 
Jury  (1)  that  within  the  meaning  of  the 
statute  he  did  not  keep  said  oil  for  sale, 
"as  be  had  no  ownership  In  It  in  any  way, 
but  merely  sold  It  as  tbe  employd  of  the 
owner;"  (2)  that  the  words  of  the  statute  pro- 
hibiting the  keeping  of  "any  fluids  for  Illu- 
minating purposes,  inflammable  at  a  less 
temperature  than  110  degrees  Fahrenheit," 
mean  the  oil  or  liquid  kept  for  the  purpose, 
and  not  tbe  vapor  which  may  arise  from  such 
oil  or  liquid;  and  that  the  temperature  named 
In  the  statute  Is  the  flre  point,  at  which  the 
oil  itself  will  burn,  and  not  the  flash  point,  at 
which  the  vaiwrs  of  the  oil  will  flash  without 
burning  continuously;  and  (3)  that  if  tbe 
Jary  should  find  that  "the  usual  and  common 
method  of  testing  tbe  oil  In  question  In  this 
case  was,  at  the  time  of  the  alleged  offense, 
and  for  a  long  time  had  been,  by  tbe  open 
cup,  and  that,  when  tested  In  that  manner, 
tbe  oil  In  question  was  not  inflammable  at 
less  than  110  degrees  Fahrenheit,  they  should 
find  the  defendant  not  guilty,  even  though  It 
is  possible  by  means  of  the  closed  cup  or 
otberwise  to  cause  said  oil  to  burn  at  a  less 
temperature."  Tbe  state  claimed  and  asked 
the  court  to  cbarge  that  kerosene  oil  Is  "In- 
flammable^ at  the  so-called  "flash  point" 
Upon  the  subject  of  these  three  requests  the 
court  charged  the  Jury  as  follows:  tTpon  that 
of  the  first:  "If  you  are  satisfied  that  the 
accused  on  that  day  had  such  oil  In  bis  pos- 
session and  for  tbe  purpose  of  delivery  by 
sale  to  another  or  others,  then  it  is  immate- 
rial whether  in  so  doing  he  was  conducting 
an  Independent  business  of  bis  own,  or  was 
acting  as  agent  for  some  one  else.  If  he  was 
himself  actually  In  charge  of  tbe  business, 
tbe  requirement  of  the  law  is  satisfied  as  to 
that  feature."  Upon  tbat  of  the  second :  "A 
fluid  Is  inflammable  within  the  meaning  of 
tbe  statute  where,  upon  the  ignition  of  tbe 
llqald  or  its  vapor  by  the  application  of  fire, 
tbe  process  of  burning  or  combustion,  if  not 
diecked  or  interrupted  by  some  outside  in- 
fluence, continues  until  the  fluid  is  consum- 
ed." Upon  tbat  of  tbe  third:  "This  is  all  a 
question  of  fact  for  you  to  determine.  Our 
law  specifies  no  precise  method  for  conducting 
these  tests,  and  no  precise  apparatus  to  be 
used.  You  must  be  satisfied  that  any  given 
apparatus  used  here  Is  a  proper  one  for  the 
purpose,  and  tbat  properly  and  carefully 
used  it  is  capable  of  producing  accurate  and 


reliable  results  befbre  you  accept  those  re- 
sults as  the  basis  of  any  conclusion  of  yours. 
Such  tests  as  yon  find  to  have  been  properly 
made,  and  with  any  apparatus  which  you  are 
satisfied  is  well  adapted  to  the  purpose,  you 
are,  or  course.  Justified  In  using  in  aiding  you 
to  your  final  conclusion."  The  failure  of  tbe 
court  to  charge  as  requested  and  the  instruc- 
tions given  contrary  to  such  requests,  certain 
rulings  upon  questions  of  evidence  hereafter 
to  be  noticed,  and  the  denial  of  the  defend- 
ant's motion  to  set  aside  the  verdict  as  against 
the  evidence  are  the  errors  assigned  in  the 
defendant's  appeal.  A  bill  of  exceptions  was 
filed  by  tbe  state  and  allowed  by  the  court  un- 
der section  804  of  the  General  Statutes  of  1902 
to  the  refusal  of  the  court  to  charge  as  re- 
quested by  the  state  that  the  fluid  in  ques- 
tion was  Inflammable,  within  the  meaning  of 
the  statute,  at  the  flash  point,  and  to  the 
cbarge  of  the  court  upon  tbe  subject  of  said 
request. 

That  the  flrst  of  the  defendant's  requests  In 
effect  asked  the  court  to  instruct  the  Jury  as 
a  matter  of  fact  that  the  accused  had  no 
ownership  or  interest,  in  any  way,  in  the 
oil  he  was  selling,  but  merely  sold  it  as  an 
employe  of  the  owner,  was  a  sufficient  reason 
for  refusing  It.  What  interest  the  accused 
had  in  the  oil,  and  In  what  capacity  he  was 
acting  when  keeping  and  selling  it,  were 
questions  for  the  Jury,  in  so  far  as  they  were 
pertinent  to  the  case.  Under  the  instruc- 
tions given  by  tbe  court  upon  the  subject  of 
this  request  the  Jury  must  have  found  tbat 
tbe  accused  had  the  oil  in  his  possession  on 
tbe  day  alleged  for  tbe  purpose  of  delivering 
it  himself  under  a  contract  of  sale  to  the 
purchaser,  and  that  he  was  himself  actually 
in  charge  of  the  business  of  carrying  tbe  oil 
in  question  about  in  a  tank  wagon,  and 
selling  and  delivering  it  to  others  who  wished 
to  purchase  It  These  facts  rendered  the 
accused  liable  under  tbe  statute  If  the  oil 
was  inflammable  at  a  prohibited  temperature. 
The  statute  punishes  the  person  who  keeps 
such  oil  for  sale.  One  may  be  a  keeper  who  is 
not  an  owner.  Nor  Is  one  any  tbe  less  a  keeper 
who  keeps  and  sells  something  for  its  owner. 
That  one  acts  himself,  although  acting  for 
another,  does  not  conflict  with  the  maxim  of, 
"Qui  facit  per  allum  fadt  per  se."  Having 
done  the  precise  act  forbidden  by  the  statute, 
the  accused  cannot  escape  Its  consequences 
by  proving  that  he  acted  as  the  agent  of  an- 
other. State  V.  Wadsworth,  SO  Conn.  58;  1 
Wharton  on  Criminal  Law  (9tb  Ed.)  §  95. 

The  court  charged  the  Jury  substantially 
in  compliance  with  tbe  defendant's  second 
request — that  the  flre  test  was  the  correct 
test  of  Inflammability. 

The  court  properly  refused  to  charge  In 
accordance  with  the  defendant's  third  request 
What  Instrument  should  be  used  in  determin- 
ing the  temperature  at  which  oil  is  Inflam- 
mable Is  sometimes  prescribed  by  statute,  as 
In  New  York  state.  New  York  Revised  Stat- 
utes, Codes,  and  General  I.aws  (3d  Ed.)  p. 
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1010,  g§  23,  24.  Our  statute  does  not  specify 
the  instrument  to  be  used  In  ascertaining  tbe 
point  of  inflammability  of  tbe  fluids  kept  for 
bale  for  illuminating  purposes.  In  tlie  ab- 
sence of  any  sucb  statutory  provision,  and 
of  any  fact  showing  that  it  was  Intended 
that  any  particular  Instrument  or  method 
should  be  used  In  ascertaining  the  point  of 
inflammability  which  is  made  the  test  of 
the  right  to  keep  such  fluids  for  sale,  those 
reasonably  accessible  instruments  and  meth- 
ods by  which  that  point  can  be  most  accu- 
rately ascertained  should  be  used  for  that 
purpose.  Whether  tbe  Elliott  or  tbe  Taglla- 
hue,  or  some  other  of  the  cups  used  to  test 
the  temperature  of  the  oil  in  the  present  case 
was  the  proper  and  most  reliable  one  to  be 
used  for  that  purpose,  was  a  question  of  fact 
for  the  jury  to  decide  upon  the  conflicting 
evidence  before  them. upon  that  subject. 

During  the  trial  the  state  attorney  was  per- 
mitted, against  tbe  defendant's  objection,  to 
ask  the  state's  witness,  Prof.  Bradley,  whether 
the  material  which  he  put  Into  the  cup  when 
be  made  his  tests  was  properly  called  f.  "liq- 
uid" or  a  "fluid,"  to  which  he  answered.  "I 
should  say  botli."  The  defendant  claims  that 
this  evidence  was  objectionable  as  It  tended 
to  prove  that  the  flash  point,  at  which  the 
fluid  vapor  bums.  Is  the  correct  test  of  In- 
flammability of  tbe  oil.  But  tbe  defendant 
could  not  have  been  injured  by  this  evidence, 
since  under  the  charge  of  tbe  court  tbe  Jury 
must  have  found  that  tbe  fire  point,  not  the 
flash  point,  was  the  true  test  of  Inflammabili- 
ty. Upon  rebuttal,  and  against  the  defend- 
ant's objection,  the  court  permitted  said  wit- 
ness Bradley  to  testify.  In  effect,  that  it  was 
possible  for  a  lamp  fllled  with  kerosene  oil 
to  explode,  and  another  witness  for  the  state 
to  testify  that  such  a  lamp  exploded  In  his 
own  house.  It  Is  sufficient  to  say  of  this 
evldejice  that  the  question  whether  it  should 
be  received  after  the  defendant  had  rested  his 
case  was  within  the  discretion  of  the  court. 

There  was  no  error  in  the  final  denial  of 
the  defendant's  motion  to  set  aside  the  ver- 
dict as  against  the  evidence.  Prom  the 
charge  of  the  court  we  must  assume  tliat  the 
Jury  regarded  the  Are  point  as  the  correct 
test  of  inflammability.  Since  that  point  was 
shovm  to  be  below  110  degrees  Fahrenheit 
by  no  other  test  than  those  made  with  the 
Elliott  cup,  the  case  must  have  turned  upon 
the  question  whether  the  results  obtained 
from  the  tests  made  with  that  cup  or  those 
made  with  tbe  Tagllabue  or  other  cups  should 
be  accepted  as  correct,  and  the  Jury  must 
have  found  the  Elliott  cup  to  be  a  proper  and 
reliable  instrument  to  ascertain  tbe  flre  point 
of  tbe  oil  in  question.  This  conclusion  was 
supported  by  the  testimony  of  Prof.  Bradley. 
It  was  within  the  province  of  the  Jury  to  ac- 
cept bis  testimony  upon  this  question  of  fact, 
as  they  evidently  did,  although  It  was  clear- 
ly in  conflict  with  that  of  several  witnesses, 
and  we  cannot  say  that  the  trial  court  eiied 
fti  refusing  to  set  aside  their  verdict 


Since  there  Is  to  be  no  new  trial,  we  cannot 
consider  the  questions  raised  In  the  state's 
bill  of  exceptions. 

There  is  no  error.  Tbe  other  Judges  con- 
curred. 


GABPIErj>  V.  HABTPOBD  &  S.  ST.  BT.  CO. 

(Supreme  Court  of  Errors  of  Connecticut.    Jan. 
18.  1907.) 

L  Stbeet  Bailkoads  —  Neolioeuce  —  Acci- 
dent TN  Avoiding  Collision — Pi^badiko. 
A  complaint  against  a  street  railway  com- 
pany, alleRing  that,  while  plaintiff  was  drivins 
an  automobile,  in  the  exercise  of  due  care,  at 
night,  on  a  highway  at  a  point  where  it  took 
a  short  turn  and  where  the  road  was  narrow, 
and  there  was  in  it  a  steam  railroad  as  well 
as  a  trolley  track,  on  which  he  was,  a  trolley 
car  being  negligently  run  at  a  dangerous  and 
unlawful  speed  of  more  than  15  miles  an  hour 
rounded  the  curve,  and  with  its  strong  search- 
light blinded  him,  so  that  it  was  impossible  for 
him  to  see  the  tracks  or  the  exterior  lines  of 
the  highway  In  front  of  him,  wherefore  he 
stopped,  but  the  car  keeping  on  with  no  change 
in  the  management  of  the  light,  he  to  avoid  a 
collision,  not  being  familiar  with  the  locality, 
drove  slowly  towards  the  right,  and  finding  him- 
self still  on  the  track,  and  the  car  still  coming 
on,  and  a  collision  inevitable  if  he  remained 
there,  he  drove  still  further  to  the  right,  and 
immediately  struck  a  trolley  pole,  demolishing 
Ms  antomobile;  and  further  alleging  that  the 
defendant  knew  of  the  surronndings  making 
the  place  especially  dangerous  for  travelers,  and 
averring  that  his  collision  was  due  to  defend- 
ant's negligence  in  running  at  a  high  and  un- 
lawful speed,  and  in  failing  to  keep  a  proper 
lookout,  and  to  stop  the  car  so  aa  to  give  him 
opportunity  to  get  to  a  place  of  safety,  and  in 
falling  to  shut  off  the  searchlight,  states  a  cause 
of  action  for  negligence,  the  proximate  cause 
of  the  accident,  though  not  stating  with  precision 
how  far  away  the  car  was. 
2.  Pleadinos  —  Stbikinq    Oct    Ibbxlbvaht 

MATTEn. 

The  all^atlon  In  a  complaint  against  a 
street  railroad  for  injury  to  an  antomobile  oc- 
curring in  a  sparsely  settled  portion  of  a  conn- 
try  town,  in  attempting  to  avoid  a  collision  with 
an  electric  car,  that  a  searchlight,  of  the  di- 
mensions carrieid  by  the  car,  is  not  permitted  to 
be  used  on  trolley  cars  in  the  cities  owing  to 
its  dangerous  character  In  making  highways  in 
populous  districts  unsafe  for  public  travel  there- 
on, is  properly  expunged,  as  evidence  thereof 
would  be  irrelevant. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  SS  1147-1162.] 

Beed,  J.,  dissenting. 

Appeal  from  Superior  Court  Hartford 
County;  Silas  A.  Boblnson  and  Bdwln  B. 
Oager,  Judges. 

Action  by  Boy  M.  Garfield  against  the 
Hartford  &  Springfield  Street  Bailway  Com- 
pany for  damages  for  collision  of  an  automo- 
bile with  a  trolley  pole  while  endeavoring  to 
get  out  of  the  way  of  a  trolley  car.  A  de- 
murrer to  tbe  complaint  was  sustained  by 
Boblnson,  J.,  and  an  amendment  to  tbe  com- 
plaint was  disallowed  and  Judgment  was  ren- 
dered for  defendant  by  Oager,  J.  Plaintiff 
appeals.    Beversed  and  remanded. 

Action  for  damages  from  collision  wltb  a 
trolley  pole  while  endeavoring  to  get  out  of 
tbe  way  of  a  trolly  car,  brought  to  tbe  su- 
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perior  court  for  Hartford  county,  where  a  de- 
murrer to  the  complaint  was  sustained  (Rob- 
inson, J.),  an  amendment  moved  for  and  dis- 
allowed (Gager,  J.),  and  judgment  rendered 
for  the  defendant    Error. 

Andrew  J.  Broughel,  for  appellant  Charles 
E.  Perkins  and  Arthur  Perkins,  for  appellee. 

BAIiDWIN,  J.  The  complaint  stated  this 
case.  The  defendant  operates  a  street  trolley 
railway  upon  a  highway  in  Windsor.  The 
plaintiff,  in  the  exercise  of  due  care,  was 
driving  an  automobile  southerly  on  said  high- 
way, at  night  and  approaching  a  point  upon 
It  where  It  takes  a  short  turn,  near  the 
freight  station  of  a  steam  railroad,  a  track 
of  which  was  also  laid  there  on  the  high- 
way. He  was  on  the  trolley  track,  which 
ran  along  the  easterly  side  of  the  highway, 
when  a  trolley  car,  coming  from  the  south, 
rounded  the  curve.  It  carried  an  electric 
searchlight  of  great  power,  such  as  is  used  in 
running  In  suburban  districts,  which  shone 
in  his  face  and  made  it  impossible  for  him 
to  see  the  trolley  tracks  or  the  exterior  lines 
of  the  highway  in  front  of  him.  He  there- 
fore stopped  where  he  was,  but  the  car  kept 
on,  with  no  change  in  the  management  of 
the  light  whereupon,  to  avoid  a  collision, 
not  being  familiar  with  the  locality,  he  drove 
slowly  towards  the  right  and  westerly  part 
of  the  highway.  The  trolley  tracks  crossed 
the  highway  diagonally  at  about  this  point 
and  on  reaching  the  westerly  part  of  it  be 
found  bis  automobile  still  on  the  tracks.  As 
the  car  was  coming  near,  and,  if  he  remain- 
ed where  he  was,  there  would  inevitably  be 
a  collision,  he  drove  still  further  to  the  right 
and  Immediately  struck  a  trolley  pole  near 
the  west  rail,  and  his  automobile  was  al- 
most demolished  thereby.  The  highway  was 
narrow  there,  and  the  position  of  the  trolley 
tracks  and  poles  made  It  especially  danger- 
ous for  travelers,  which  the  defendant  knew 
and  he  did  not  His  collision  was  due  to 
the  defendant's  negligence  in  falling  to  keep 
a  proper  look  out  and  to  stop  the  car  so  as 
to  give  him  an  opportunity  to  get  his  auto- 
mobile to  a  place  of  safety,  and  In  failing  to 
control  or  shut  off  the  searchlight  or  to  sub- 
stitute, as  the  motorman  easily  could  have 
done,  one  less  powerful,  and  in  locating  and 
maintaining  the  trolley  pole  too  near  the 
traveled  part  of  the  highway.  Three  months 
after  a  demurrer  to  this  complaint  had  been 
sustained,  the  plaintiff  moved  for  leave  to 
amend  by  alleging  that  the  car  was  being 
negligently  run  at  a  dangerous  and  unlawful 
rate  of  speed,  to  wit  more  than  13  miles 
an  hour.  This  amendment  was  disallowed  on 
the  sole  ground,  as  appears  by  the  memoran- 
dum of  decision  filed  by  the  trial  court  that 
it  would  be  of  no  value  In  strengthening  the 
case  presented  by  the  complaint  If  the  orlg^ 
Inal  complaint  was  sufficient  the  Judgment 
was  erroneous.  It  is  equally  erroneous  If 
that  was  insufficient  but  would  have  been 


made  sufficient  by  the  amendment  Moran 
V.  Bentley,  71  Conn.  623,  42  Atl.  1013.  This 
being  so,  we  need  only  inquire  whether.  If 
the  amendment  had  been  allowed,  the  plain- 
tiff's case  as  he  stated  it  would,  if  proved, 
support  a  recovery  in  his  favor. 

That  his  damages  resulted  immediately 
from  his  own  act  in  running  his  automobile 
against  a  pole  Is  not  decisive  in  favor  of  the 
defendant  *  According  to  his  story,  he  did 
this  In  Ignorance  that  the  pole  was  in  his 
way,  and  in  the  attempt  to  get  off  the  tracks 
and  so  avoid  a  collision,  which  seemed  to 
him  otherwise  Inevitable,  with  a  trolley  car 
which  was  rapidly  approaching  at  a  danger- 
ous and  unlawful  rate  of  speed.  There  Is 
nothing  in  the  complaint  to  show  that  he  was 
chargeable  with  negligence  in  being  upon  the 
trolley  tracks  at  the  time  when  the  danger  of 
a  collision  arose.  Laufer  v.  Bridgeport  Trac- 
tion Co.,  68  Conn.  475,487, 37  Atl.  379, 37  L.  R. 
A.  633.  If  the  car  bore  down  iy>on  him,  run- 
ning into  a  narrow  part  of  a  highway,  on 
which  were  laid  both  steam  railroad  and 
trolley  tracks,  at  an  excessive  rate  of  speed, 
at  night  and  equipped  with  a  light  of  daz- 
zling brilliancy,  and  the  motorman  kept  no 
proper  look  out  u^d  carelessly  failed  to  use 
the  means  at  his  command  to  avoid  blhidlng 
the  plaintiff  by  such  a  searchlight  it  would 
be  a  fair  question  for  the  jury  whether  the 
latter  was  or  was  not  negligent  In  doing  what 
he  did,  and  also  whether  the  servant  of  the 
defendant  was  or  was  not  negligent  in  what  be 
did  and  what  be  failed  to  do.  Farrell  v. 
Waterbury  Horse  E.  Co.,  60  Conn,  239,  250, 
26  Att.  675,  22  Atl.  644.  If  the  plaintiff  was 
using  ordinary  care  in  getting  off  the  tracks 
to  avoid  a  collision  that  could  otherwise  have 
been  reasonably  anticipated  and  was  threat- 
ened by  the  negligent  acts  or  omissions  of 
the  defendant  these  acts  and  omissions  were 
as  much  the  proximate  cause  of  the  injury 
to  his  automobile  as  the  first  toss  of  the 
squib  Into  the  market  house  was  the  proxi- 
mate cause  of  the  Injury  from  the  last  toss, 
in  the  familiar  case  of  Scott  v.  Shepherd,  3 
Wils.  403.  It  Is  no  evidence  of  negligence 
that  a  street  railway  car  is  equipped  with  a 
powerful  searchlight  but  it  may  be  evidence 
of  negligence  if  a  car,  thus  equipped,  is  run 
at  an  unlawful  rate  of  speed,  in  a  narrow 
road,  with  no  proper  lookout  for  travelers 
upon  the  tracks  whose  eyes  may  be  so  daz- 
zled by  such  a  light  as  to  prevent  them  from 
seeing  which  way  to  turn  in  order  to  escape 
injury. 

The  averment  of  negligence  in  locating  and 
maintaining  the  trolley  pole  against  which  the 
automobile  was  run.  In  the  position  which  it 
occupied  near  the  edge  of  the  highway,  was 
immaterial,  in  view  of  the  other  facts  alleged. 
Had  the  collision  been  with  a  tree  or  a  rock, 
in  the  same  place,  the  legal  result  would 
have  t>een  the  same.  That  the  pole  was  there 
was  only  important  to  the  piaintltTs  case  as 
one  of  the  circumstances  of  danger  to  be 
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taken  Into  account  by  the  motorman  in  reg- 
ulating the  management  of  the  car. 

It  Is  contended  that  the  complaint  does  not 
show  any  exigency  to  Justify  the  plalntllTB 
driving  off  the  tracks  into  the  darkness,  with- 
out being  able  to  see  what  lay  before  him 
since,  for  aught  that  appears,  the  trolley  car 
may  have  been  far  enough  away  to  give  him 
ample  time  to  consider  the  situation.  As  to 
this,  it  is  enough  to  say  that  in  qacb  a  com- 
plaint precise  allegations  of  distances  are  not 
called  for. 

The  trial  court  properly  granted  a  motion 
to  expunge  from  the  complaint  allegations 
that  a  searchlight  of  such  a  description  is 
"not  permitted  to  be  used  on  trolley  cars 
In  the  cities  by  the  city  authorities  owing  to 
Its  dangerous  character  In  making  the  high- 
ways in  cities  and  populous  districts  unsafe 
for  public  travel  thereon."  As  the  accident 
occurred  in  a  sparsely  settled  portion  of  a 
country  town,  proof  of  what  was  permitted 
in  cities  by  the  city  authorities,  if  that  could 
be  shown  under  any  circumstances,  could  not 
be  relevant  to  the  case  in  hand. 

There  is  error,  the  Judgment  Is  set  aside, 
and  the  cause  remanded  to  be  proceeded  with 
according  to  law. 

HAMEB8LBY,  HALL,  and  PBENTICB, 
JJ.,  concurred.    BEEB,  J.,  dissented. 


BELL  V.  HABTFOBD  Sc  S.  ST.  RT.  CO. 

(Supreme  Court  of  Errors  of  Connecticut.    Jan. 
18.  1907.) 

Appeal  from  Superior  Court;  Hartford 
County;  Silas  A.  Robinson  and  Edwin  B. 
Gager,  Judges. 

Action  by  Battle  C.  Bell  against  the  Hart- 
ford Sc  Springfield  Street  Railway  Company. 
Judgment  for  defendant  Plaintiff  appeals. 
Reversed  and  remanded. 

Andrew  J.  Brougbel,  for  appellant  Charles 
EL  Perkins  and  Arthur  Perkins,  for  appellee. 


BALDWIN,  J.  The  disposition  of  this 
case  must  be  the  same  as  that  of  Garfield 
v.  Hartford  &  Springfield  Street  Railway 
Company,  65  Atl.  598.  The  only  sutffitantlal 
difference  between  them  is  that  the  complaint 
In  the  present  action  shows  that  the  plaintiff 
was  an  occupant  of  the  automobile  owned  and 
driven  by  the  plaintiff  in  the  other  case,  and 
suffered  personal  injuries  from  the  collision. 

Having  decided  that  the  complaint  In  the 
other  action,  if  amended  as  desired,  suffi- 
ciently charges  negligence  on  the  part  of  the 
defendant  and  does  not  disclose  contributory 
negligence  on  the  part  of  the  driver,  the  com- 
plaint In  this  case  would  not  be  demurrable, 
even  If  (as  to  which  we  expross  no  opinion) 
such  contributory  negligence.  If  admitted  or 
proved,  would  constitute  a  defense  to  an  ac- 
tion by  a  passenger. 

There  is  error,  the  Judgment  is  set  aside, 


and  the  cause  remanded  to  be  proceeded  with 
according  to  law. 

HAMERSLET.   PRENTK3B,  and  HALI* 
JJ.,  concurred.    BEED,  J.,  dissented. 


TOUNG  V.  LEMIEtnX. 

(Supreme  (^urt  of  Errors  of  Connecticut 
Feb.  11.  1907.) 

Dlssoiting  opinion. 

For  majority  opinion,  see  65  Atl.  436. 

HAMERSLET,  J.  (dissenting).  Oiapter 
72,  p.  49,  of  the  Public  Acts  of  1903,  whose 
validity  is  challenged  in  this  action,  la  In 
form  an  amendment  of  chapter  161,  p.  1356, 
of  the  Public  Acts  of  1901  (Revision  1902, 
ii  4868-4870),  but  is.  In  substance  and  legal 
effect,  a  repeal  of  the  act  of  1901  and  the 
enactment  of  a  new  statute  of  a  radically 
different  character.  The  former  act  required 
a  sale  of  his  stock  In  trade  by  a  retail  dealer 
to  be  made  in  writing  and  recorded  within 
one  day  after  the  time  of  sale,  under  penalty 
of  an  unrecorded  sale  being  void  as  against' 
existing  creditors  of  the  vendor.  The  r^cula- 
tlon  as  to  what  sales  shall  be  made  hi  writ- 
ing and  recorded  is  plainly  a  legislative  pow- 
er.  The  act  did  not  affect  the  property  of 
the  vendor,  nor  restrict  his  freedom  of  ac- 
tion in  his  selling  that  property,  and  the 
penalty  Imposed  for  its  disobedience.  In  view 
of  the  actual  or  constructive  fraud  against 
creditors,  possible  to  be  more  easily  accom- 
plished through  such  sale  If  not  in  writing 
and  immediately  recorded,  was  sufficiently 
appropriate  to  the  legitimate  purpose  of  the 
regulation  to  make  its  wisdom  and  justness 
a  purely  legislative,  and  not  a  judicial,  ques- 
tion. We  therefore  held  that  the  act  was 
not  unconstitutional.  Walp  v.  Mooar,  76 
Conn.  515,  521,  57  AU.  277.  The  act  of  1903, 
read  in  connection  with  its  amendment  by 
chapter  211,  p.  408,  of  the  Public  Acts  of 
1905,  requires  every  retail  dealer,  before  mak- 
ing a  sale  of  his  stock  in  trade,  to  come  to 
an  agreement  with  his  vendee  as  to  all  the 
conditions  of  the  sale ;  to  state  these  condi- 
tions In  writing,  together  with  a  description 
of  the  property  to  be  sold  and  the  parties  to 
the  sale;  and  to  cause  this  writing;  signed 
by  him,  to  be  recorded  at  least  seven  days 
previous  to  making  such  sale,  under  penalty. 
In  case  of  disobedience,  of  the  sale  being  void 
as  against  existing  creditors. 

Do  these  limitations  upon  the  owner's  right 
to  sell  his  property  necessarily  involve  a  sub- 
stantial impairment  of  the  value  of  that  prop- 
erty? If  they  do,  then  the  act  takes  private 
property  witbout  compensation,  and  it  Is  im- 
material under  whfet  form  of  words  or  pre- 
tense the  result  is  accomplished.  "The  courts 
are  not  bound  by  mere  forms,  nor  are  tbey 
to  be  misled  by  mere  pretenses.  Th^  are 
at  liberty — Indeed,  are  under  a  solemn  duty — 
to  look  at  the  substance  of  things  whenever 
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they  enter  upon  the  Inqnlry  whether  the  Leg- 
Islatnre  haa  transcended  the  limits  of  Its 
authority."  Mugler  v.  Kansas,  123  U.  S.  623, 
661,  8  Sup.  Ct  278,  287,  31  L.  Bd.  205.  The 
validity  of  the  act  of  1903  turns  upon  the 
answer  to  this  question.  If  the  limitations 
upon  sale  Involve  no  substantial  Impairment 
of  the  value  of  the  owner's  property,  then  the 
justification  of  the  Incidental  annoyance  to 
the  owner  may  be  regarded  as  a  legislative 
rather  than  a  Judicial  guestlon;  but,  if  the 
necessary  effect  of  the  act  Is  destruction  of 
private  property  without  compensation,  then 
the  principles  of  the  law  applicable  to  such 
a  case  involve  the  invalidity  of  the  act  Ab 
to  these  principles  there  is  little.  If  any,  con- 
troversy.  They  are  settled  by  our  own  de- 
cisions in  accordance  with  the  weight  of  an- 
tborlty  in  other  Jurisdictions.  The  protec- 
tion of  the  citizen  In  the  equal  enjoyment  of 
personal  freedom  and  private  property  are 
■eeured  by  our  Constitution  In  terms  as  broad 
as  those  which  vest  the  legislative  power  in 
the  General  Assembly.  The  power  to  destroy 
or  substantially  impair  these  rights  is  not 
Included  in  the  grant  of  legislative  power, 
and  a  law  purporting  to  be  the  exercise  of  leg- 
islative power,  whether  of  the  power  of  taxa- 
tion or  of  trade  regulation,  or  of  protective 
legislation  (often  called  poliae  power),  or  of 
any  other  legislative  power.  Is  void  if  in  ef- 
fect It  is  a  substantial  Impairment  of  those 
rights  secured  by  the  Ck)nstltutlon  against 
the  operation  of  every  manifestation  of  legis- 
lative power.  State  v.  Conlon,  65  Conn.  478, 
489.  83  Atl.  619,  81  h.  R.  A.  55,  48  Am.  St. 
Rep.  227;  State  v.  Travelers'  Ins.  Co.,  73 
Conn.  2SS,  265,  47  Atl.  299,  57  L.  R.  A.  481 ; 
McKeon  v.  New  York,  N.  H.  &  H.  R.  Co.,  75 
Conn.  843,  847,  53  Atl.  656,  61  L.  R.  A.  730 ; 
State  V.  McMahon,  76  Conn.  97.  102,  55  Atl. 
591 :  State  V.  Feingold,  77  Conn.  326,  331,  59 
Atl.  211. 

In  State  v.  Travelers'  Ins.  Co.  we  say: 
"The  legislative  power  In  all  Its  manifesta- 
tions Is  limited.  If  any  exaction  in  the  form 
of  taxation  Is  a  seizure  of  the  property  of  one 
for  the  benefit  of  another,  or  is  an  uncom- 
pensated confiscation  of  property,  the  law 
authorizing  such  exaction  violates  the  Oon- 
stltutlon,  and  ,ia  void."  In  McKe<Hi  v.  New 
York,  N.  H.  &  H.  R.  Co.  we  say  that  a  law 
authorizing  acts  which  In  effect  constitute  the 
taking  of  property  without  compensation  Is 
void,  notwithstanding  such  acts  are  author- 
ized In  the  exercise  of  the  police  power ;  that 
the  phrase  "police  power"  does  not  denote 
some  transcendant  form  of  legislative  author- 
ity, but  that  the  police  powers  of  a  state  are 
simply  the  powers  of  government  Inherent 
In  every  sovereignty,  and.  If  exercised  by 
legislation  which  violates  any  right  guaran- 
tied by  the  state  Constitution,  they  are  to 
that  extent  Invalid;  and  that  "the  legisla- 
tion on  which  the  defendant  relies  In  the  case 
at  bar  makes  no  direct  provision  for  com- 
pensation for  property  taken.    The  Constitu- 


tion does ;  and  that  Is  enough."  In  State  v. 
McMahon,  76  Conn.  97,  102,  55  Atl.  591,  593, 
we  say :  Legislation  is  not  exempt  from  con- 
stitutional guaranties  because  it  relates  to 
subjects  commonly  classed  under  the  phrase 
"police  power."  The  whole  legislative  power 
Is  committed  to  the  General  Assembly  sub- 
ject to  the  constlthtional  restrictions,  and 
no  manifestation  of  that  power  Is  exempt 
from  these  limitations.  A  law  which  takes 
private  property  without  compen^satlon  Is 
equally  void  as  an  exercise  of  educational 
power  In  building  a  schoolhouse,  or  of  police 
power  In  the  destruction  of  property  dan- 
gerous to  health.  "Clothing  Infected  with 
disease  may  be  destroyed  without  compensa- 
tion to  its  owner,  not  because  the  law  au- 
thorizing It  Is  a  police  regulation  and  so  ex- 
empt from  constitutional  limitation,  but  be- 
cause no  right  of  property  Is  Invaded  by 
such  destruction."  No  law  can  authorize  the 
taking  of  property  without  compensation, 
either  for  private  or  public  use,  because  such 
legislation  is  outside  the  field  of  legislation 
included  In  the  grant  of  legislative  power 
of  any  nature.  But  the  rights  of  property 
thus  protected  do  not  Include  a  right  to  the 
possession  or  use  of  anything  which  Is  either 
In  Itself  or  a  particular  use  inherently  dan- 
gerous to  others.  The  power  to  protect  its 
citizens  from  such  dangers  is  included  in 
the  grant  of  legislative  power,  and  when  any- 
thing which  may  be  the  subject  of  private 
ownership  thus  becomes  dangerous,  menacing 
the  health,  peace,  or  morals  of  the  public, 
the  Ijeglslature  may  authorize  unlimited  re- 
strictions in  Its  use,  or  even  the  destruction 
of  the  thing  Itself,  without  compensation,  and 
the  law  may  be  within  the  constitutional 
limits  of  this  power  of  protective  legislation, 
because  the  thing  destroyed,  when  thus  dan- 
gerous to  the  public,  ceases  to  that  extent 
to  be  the  subject  of  ownership,  and  Its  de- 
struction Is  not  the  taking  of  property  but  the 
destruction  of  a  thing  which  no  man  has  a 
right  to  own.  The  loose  phrase  "police 
power"  Is  sometimes  limited  to  this  par- 
ticular exercise  of  the  power  of  protective 
legislation  In  respect  to  things  which,  by  rea- 
son of  their  danger  to  the  public,  have  to 
that  extent  ceased  to  be  the  lawful  subject 
of  private  ownership;  but  more  frequently 
Its  use  covers  as  well  the  power  of  trade 
regulations  and  all  regulations  appropriate 
to  promote  public  quiet,  comfort  and  pros- 
perity. Referring  to  such  regulations  we  say, 
in  State  v.  Reynolds,  77  Conn.  134,  58  Atl. 
757:  "Every  citizen  holds  his  rights  subject 
to  the  exercise,  within  constitutional  limits, 
of  this  power."  Among  the  constitutional 
limits  are  those  provisions  which  except 
from  the  grant  of  all  legislative  power  the 
power  to  take  property  without  compensa- 
tion. The  Legislature  has  full  power  In  pro- 
motion of  general  public  Interests  to  enact 
laws  regulating  the  use  of  property  which  do 
not  substantially  affect  the  protected  rights 
of  property  and  person.     It  has  the  power 
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to  regulate  the  nse  of,  and  even  to  destroy, 
anything  which  may  be  the  subject  of  owner- 
ship and  which  haa  become  a  menacing  dan- 
ger to  the  public ;  each  kind  of  regulation  is 
an  exercise  of  that  leglslatlTe  power  often 
called  police  power,  but  the  principles  by 
which  the  two  kinds  of  regulation  must  be 
governed  are  very  different  In  the  former 
case  the  controlling  question  relates  to  the 
wisdom  and  Justice  of  the  regulation,  and 
this  is  a  legislative  question;  in  the  latter, 
the  question  is,  has  the  protected  right  of 
property  been  lost  by  reason  of  the  inherent 
danger  to  the  public  of  the  thing  owned,  and 
this  is  a  Judicial  question.  The  distinction 
is  vital.  The  efficacy  of  any  limitation  of 
legislative  power  in  respect  to  property  rights 
protected  by  the  Constitution  depends  upon 
the  conception  and  maintenance  of  this  dis- 
tinction. Such  limitation  must  Inevitably  be- 
come a  mockery  if  the  courts  hesitate  to 
determine  in  each  case  as  a  purely  Judicial 
question  whether  or  not  the  protected  right 
of  property  exists.  In  determining  this  Ju- 
dicial question  the  courts  ordinarily  follow 
the  legislative  finding  as  to  the  dangerous 
nature  of  the  property,  but  not  when  they 
are  satisfied  that  there  exists  no  reason  for 
such  a  finding.  For  Instance,  when  the  Legis- 
lature finds  that  the  liquor  distilled  from 
wheat  is  a  menacing  danger  to  public  peace 
and  morals  which  deprives  the  owner  of  any 
absolute  right  to  sell  such  property,  and 
thereupon  prohibits  its  sale,  the  courts  accept 
the  finding,  even  if  there  may  be  room  for 
some  difference  of  opinion.  But,  should  the 
Legislature  find  that  wheat  from  which  the 
dangerous  liquor  may  be  distilled  Is  a  men- 
acing danger  to  public  order  and  thereupon 
prohibit  its  sale.  It  will  hardly  be  contended 
that  the  strongest  desire  to  maintain  the 
validity  of  a  legislative  act  could  Justify  the 
court  in  accepting  the  finding  and  declaring 
the  legislation  valid.  No  more  can  it  be 
seriously  contended  that  the  stock  in  trade 
of  ail  retail  dealers,  whether  used  for  sale 
in  small  quantities  or  in  bulk,  is  in  its  na- 
ture such  a  menacing  danger  to  the  public 
that  the  owner  has  no  right  of  property  in 
such  a  dangerous  use,  so  that  a  law  de- 
stroying the  stock  in  trade  or  substantially 
impairing  Its  value  does  not  appropriate 
property  without  compensation. 

If,  therefore,  the  restrictions  of  the  act 
of  1903  do  substantially  Impair  the  value  of 
the  property  affected,  there  is  no  serious 
question  as  to  its  invalidity.  Acts  Imposing 
somewhat  similar  restrictions  and  apparently 
intended  to  accomplish  a  similar  purpose 
were  in  the  same  year  (1903),  through  a 
strange  coincidence,  enacted  by  the  Legis- 
latures of  a  large  number  of  states.  The 
courts  of  New  Tork,  Ohio,  and  Utah  have 
held  such  legislation  invalid.  Wright  v. 
Hart,  182  N.  T.  330,  75  N.  E.  404,  2  L.  R. 
A.  (N.  S.)  338;  Miller  v.  Crawford,  70  Ohio 
St  207,  71  N.  E.  631;  Block  v.  Schwartz. 
27   Dtah,  387,  76  Pac.  22,  65  L.  R.  A.  308, 


101  Am.  St  Rep.  97L  The  courts  of  Massa- 
chusetts, Tennessee,  and  Washington  have 
supported  their  validity.  Squire  k  Co,  v. 
Telller,  185  Mass.  18,  69  N.  E.  312.  102  Am. 
St  Rep.  822;  Neas  v.  Borches,  109  Tenn. 
398,  71  S.  W.  50,  97  Am.  St  Rep.  851 ;  Mc- 
Danlels  t.  Connelly  Shoe  Co.,  30  Wasli.  519, 
71  Pac.  37,  60  L.  R.  A.  947,  94  Am.  St  Rep. 
889.  In  this  class  of  cases  the  primary  ques- 
tion is:  Does  the  law  in  Its  necessary  practi- 
cal effect  appropriate  property  not  dangerous 
to  the  public,  either  inherently  or  in  its 
particular  use  7  This  question  determined,  the 
application  of  the  settled  principles  defining 
the  limitation  of  legislative  power  is  com- 
paratively simple.  As  was  said  in  State  v. 
Fehigold,  77  Conn.  333,  59  Atl.  214:  "In  draw- 
ing the  line  which  separates  the  field  of 
arbitrary  interference  with  protected  rights 
of  property  and  freedom  in  personal  action 
from  that  of  protective  legislation  in  l>ehalf 
of  public  safety,  each  case  must  fall  on  one 
or  the  other  side  in  accordance  with  its  par- 
ticular circumstance."  The  act  of  1903  pro- 
hibits all  retail  dealers  from  selling  their 
property  which  Is  palpably  not  dangerous  to 
public  safety  either  Inherently  or  in  its  par- 
ticular use  without  complying  with  certain 
antecedent  requirements.  Applying  the  rule 
Of  common  sense  to  the  commonly  known 
conditions  of  trade,  it  seems  to  me  that  the 
necessary  practical  effect  of  these  require- 
ments is  a  substantial  Impairment  of  the 
value  of  the  property  affected,  and  for  thla 
reason  (without  reference  to  the  question 
whether  the  act  also  violates  that  equality 
under  the  law  in  the  enjoyment  of  civil  rights 
wliich  is  guarantied  by  our  Constitution) 
I  am  unable  to  concur  In  the  decision  of  the 
court 


ANDERTON  r.  BLAIS. 

(Supreme   Court   of    Rhode   Island.      Oct    17, 
1900.) 

1.  AppeaI/— Questions   Rbviewablb— Ebuxrs- 
Ai.  TO  Grant  Nonsuit. 

Generally  no  exceptions  lie  to  the  refusal 
to  grant  a  nonsuit 

[Ed.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  2,  Appeal  and  Error,  i  723.1 

2.  TriaIt-Receftion  of  Evidence. 

It  is  within  the  discretion  of  the  trial 
court  to  allow  the  inlroduction  of  evidence 
at  any  time  during  the  trial,  even  after  refusal 
of  nonsuit 

[Bid.  Note. — For  cases  in  noint  see  Cent  DiK. 
voU  46,  Trial,  H  156.  166.} 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Action  by  Benjamin  Anderton  against 
Louis  Blais.  There  was  a  verdict  for  plain- 
tiff, and  defendant  brings  exceptions.  Bx- 
ceptions  overruled,  and  cause  remanded  for 
Judgment  on  verdict 

Argued  before  DOUGLAS,  C  J.,  and 
DUBOIS/  BLODGBTT,  JOHNSON,  and 
PARKHURST,  JJ. 
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James  L.  Jenks,  for  plaintiff.  Frank  H. 
BeUln,  for  defendant. 

PBB  CURIAM.  The  defendant  brlnga 
his  bill  of  exceptions  on  the  grounds  that 
tbe  presiding  Justice  erred,  first,  In  refusing 
to  grant  his  motion  for  a  nonsuit;  secondly, 
in  allowing  the  plaintiff  to  introduce  further 
testimony  after  the  nonsuit  was  refused; 
and,  thirdly,  in  denying  a  motion  for  a  new 
trial  on  the  ground  that  the  yerdict  was 
against  the  evidence. 

The  first  two  exceptions  are  untenable. 
Qenoally  no  exception  lies  to  a  refusal  to 
grant  a  motion  for  a  nonsuit  Payton  v. 
Staerbume.  15  a  I.  213,  2  AtL  800;  Tilling- 
taast  T.  McLeod,  17  R.  I.  208,  21  Atl.  845; 
Cavanangh  t.  Orady,  24  R.  I.  240,  52  Atl. 
1027.  And  It  Is  well  settled  that  it  is  with- 
in the  discretion  of  the  court  to  allow  the 
Introduction  of  pertinent  evidence  at  any 
time  during  the  trial  of  the  case.  Hampson 
T.  Taylor,  15  R.  I.  83,  87,  8  Atl.  331.  23  AtL 
732;  Case  v.  Dodge,  18  R.  I.  661,  29  Atl.  785. 
The  evidence  shows  that  tbe  defendant  in- 
dorsed tbe  note  in  suit  to  take  up  a  former 
note  on  which  be  was  indorser.  There 
is  some  conflict  of  testimony  with  regard  to 
the  representations  made  to  him  at  the  time 
of  the  last  signature,  but  tbe  Jury  were  fully 
Justified  in  refusing  to  find  that  any  fraud 
was  practiced  upon  blm  and  in  giving  tbelr 
verdict  for  the  plaintiff. 

The  exceptions  are  overruled,  and  tbe 
canae  is  remanded  to  tbe  superior  court  for 
judgment  on  tbe  verdict. 


DOWNES    V.   WOROH. 

(Supreme   Court  of   Rhode  Island.     Nov.   16, 
1906.) 

Eqditt-— Aftibmative  Reuef  to  Deeendant. 
The  rule  tliat  affirmative  relief  will  not  be 
(ranted  to  a  defendant  unless  he  malces  claim 
to  it  under  Court  and  Practice  Act  1905,  p. 
01.  i  316,  by  setting  cp  in  the  answer  any 
matter  tliat  would  be  available  on  cross-bill, 
has  no  application  to  a  suit  for  an  account,  as 
the  bill  in  such  a  suit  imports  an  offer  on  the 
part  of  complainant  to  pay  any  balance  found 
against  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  S  999 ;  vol.  1,  Account,  J  134.] 

Appeal  from  Superior  Court,  Providence 
County. 

Suit  by  Dwlght  M.  Downes  against  Mary 
M.  Worch,  as  administratrix.  From  a  decree 
in  favor  of  defendant,  complainant  appeals. 
Afllrmed. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Bassett  ft  Raymond,  for  appellant.  Ed- 
wards ft  Angeli  (Albert  Gerald,  of  counsel), 
fbr  appellee. 

PARKHURST,  J.  This  is  a  suit  in  equity 
for  an  account,  which  comes  before  us  on  ap- 
peal from  tbe  superior  court    A  careful  con- 


sideration of  all  tbe  evidence  in  tbe  cauue 
convinces  us  that  tbe  superior  court  was  fully 
warranted  in  its  findings  Iwth  of  fact  and  of 
law,  and  in  Its  statement  of  the  account  be- 
tween the  parties,  as  set  forth  In  its  rescript 
filed  on  the  28tb  of  April,  1906,  and  that  its 
decree  entered  on  the  25th  of  May,  1906,  must 
be  affirmed.  That  decree  orders  tbe  com- 
plainant to  pay  to  tbe  respondent  forthwith 
tbe  sum  of  $298.95  as  the  balance  found  due 
from  the  complainant  to  tbe  respondent  on 
tbe  accounting  between  tbe  parties. 

Neither  of  the  parties  contends  that  tbe 
account  as  stated  by  the  superior  court  is 
incorrect  in  respect  of  its  statement  and  com- 
putation; but  the  complainant,  while  admit- 
ting that  tbe  account  so  stated  is  correct,  if 
It  is  to  be  allowed  upon  the  basis  of  account- 
ing tak^i  by  tbe  sui)erior  court,  contends  be- 
fore this  court  among  other  things,  that  the 
respondent  is  not  entitled  to  a  decree  in  her 
favor  because  "there  Is  no  allegation  In  the 
re8i>ondent'B  answer  In  the  nature  of  a  cross- 
bill or  a  prayer  for  relief."  It  does  not  ap- 
pear whether  or  not  this  question  was  ar- 
gued before  the  superior  court  and  that  court 
in  its  rescript  assumes,  apparently  as  a  mat- 
ter of  course,  that  having  found  the  balance 
of  the  account  to  be  in  favor  of  tbe  respond- 
ent it  should  decree  the  payment  of  such 
balance  by  tbe  complainant  In  this  tbe  su- 
perior court  was  clearly  right  It  is  cer- 
tainly the  general  rule  in  equity  that  affirma- 
tive relief  will  not  be  granted  to  a  defendant 
unless  be  makes  claim  to  It  by  a  cross-bill 
(or  in  this  state,  by  Gen.  Laws  1896,  c.  240,  S 
17,  now  superseded  by  Court  and  Practice 
Act  1905,  p.  91,  i  316,  by  setting  up  in  the 
answer  any  matter  that  would  be  available 
on  cross-bill). 

But  it  is  equally  woU  settled  that  a  suit 
in  equity  for  an  account  between  tbe  parties 
is  an  exception  to  this  general  rule;  that  a 
bill,  in  such  a  suit  imports  an  offer  on  tbe 
part  of  the  complainant  to  pay  any  balance 
that  may  be  found  agabist  blm;  that  upon 
such  an  accounting  both  parties  are  actors, 
and  that  either  is  entitled,  according  to  the 
result,  to  tbe  aid  of  (be  court  to  recover  tbe 
balance  that  may  be  found  in  bis  favor ;  and 
that  it  is  not  necessary  for  the  respondent 
to  file  any  cross-bill,  or  to  set  up  matter  in 
bis  answer  In  lieu  of  such  cross-bill.  This  is 
most  aptly  stated  in  Goldthwalt  v.  Day,  148 
Mass.  185,  21  N.  B.  359,  where  tbe  court 
through  Holmes,  J.,  says,  at  page  187  of  149 
Mass.,  and  page  359  of  21  N.  E.;  "When  a 
bill  in  equity  Is  brought  upon  a  mutual  ac- 
count, the  cross-items  In  favor  of  the  de- 
fendant are  not  matters  of  set-off.  A  set-off 
Is  a  creation  of  statute.  It  is  an  Independ- 
ent claim,  which  tbe  statute  allows  the  de- 
fendant to  consolidate  with  tbe  plaintiff's  ac- 
tion by  pleading  It  If  he  chooses,  subject  to 
substantially  tbe  same  defenses  as  If  he  bad 
sued  upon  it  separately.  On  the  other  band, 
a  mutual  account  exists  by  agreement  and 
tbe  effect  of  it  is  that  tbe  cross-items  ex- 
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tlngulsb  each  other  pro  tanto  at  once,  aa  they 
accrue.  The  only  claim  of  either  party  Is 
to  the  balance.  See  Fanning  v.  Chadwlck,  3 
Pick.  (Mass.)  420,  15  Am.  Dec.  233;  Tyler  t. 
Boyce.  135  Mass.  668,  661 ;  In  re  Blver  Steam- 
er Co.,  L.  B.  Ch.  822,  830;  Grove  t.  Dubois, 
1  T.  B.  112,  115,  116;  Tomklns  ▼.  WUIsheaf, 
6  Taunt  431,  432,  and  note  "a" ;  Farrlngton 
T.  Lee,  2  Mod.  311,  812,  and  1  Mod.  268,  269. 
When  a  bill  Is  brought  upon  such  an  account, 
it  Implies  that  there  are  items  on  both  sides, 
and  that  the  balance  Is  uncertain  until  as- 
certained by  the  aid  of  the  court  It  seeks 
to  bare  the  balance  ascertained  and  paid, 
and  as  a  condition  of  being  entertained  It  Im- 
iwrta  an  ofCer,  which  formerly  It  was  requir- 
ed to  express,  on  the  part  of  the  plaintiff,  to 
pay  the  balance  if  It  should  turn  out  against 
blm.  Colombian  QoTemment  t.  Bothschlld, 
1  Sim.  94,  103;  Clarke  v.  TiK>lng,  4  Beav. 
688.  Under  such  a  bill,  the  defendant  has 
nothing  to  plead  in  order  to  get  the  advantage 
of  It  His  claim  is  not  an  Independent  one, 
but  is  admitted  and  asserted  by  the  plaintiff, 
so  far  as  the  defendant  can  prove  his  items 
and  provided  they  exceed  those  on  the  plain- 
tiffs side.  Those  Items  are  not  to  be  plead- 
ed, except  when  the  defendant  sets  out  the 
whole  account  In  bis  answer."  The  same 
doctrine  is  upheld  in  Hutchinson,  Adm'r,  v. 
Paige,  67  Wis.  206,  29  N.  W.  908;  Nyburg 
v.  Pearce,  85  111.  393,  395;  Wyatt  v.  Sweet, 
48  Mich.  639,  12  N.  W.  692,  13  N.  W.  625; 
Scott  v.  Lalor's  Ex'rs,  18  N.  J.  Eq.  801 ;  Allen 
v.  Allen,  11  Heisk.  (Tenn.)  387 ;  Raymond  t. 
Came,  .45  N.  H.  201 ;  McGregor  v.  McGregor, 
21  Iowa,  441,  455;  Fitzgerald  v.  Jones,  1 
Mnnf.  (Va.)  150;  Payne  v.  Graves,  6  Leigh 
(Va.)  561;  Saunders  v.  Wood,  15  Ark.  24. 
See,  also,  Cozzens  ▼.  SIsson,  5  R.  I.  489; 
Jenks  v.  Smith,  14  R.  I.  634,  636 ;  1  Dan.  Ch. 
•386,  and  cases  cited ;  1  Story,  Eq.  Jur.  {  522 ; 
1  Cyc.  pp.  434,  438,  441 ;  16  Cyc  p.  326. 

The  decree  of  the  superior  court  Is  aflSrm- 
ed,  the  appeal  is  dismissed,  and  the  cause  Is 
remanded  to  the  superior  court  for  further 
proceedings. 


TARBOX  et  al.  ▼.  GARLICK  et  al. 

(Supreme    Court   of    Rhode    Island.      Nov.    1, 
1906.) 

1.  i^lections  —  supkbvisobs  —  selection 
—Acts  of  Town  Councii.. 

Gen.  Laws  1896,  c.  11,  f  82,  requires  the 
town  council  to  make  its  appointments  of  super- 
visors of  election  from  lists  presented  by  the 
political  town  committees  if  such  lists  are  sub- 
mitted. Held  that,  where  the  town  clerk  at  the 
time  of  the  selection  of  supervisors  of  election 
had  in  his  possession  a  list  of  the  names  de- 
livered to  him  by  the  chairman  of  the  demo- 
cratic town  committee  that  had  been  Just  previ- 
ously elected  and  had  been  recognized  by  the 
democratic  state  central  committee,  the  town 
council  could  not  properly  select  such  super- 
risors  from  a  list  furnished  by  the  former 
democratic   town  committee. 

2.  Same. 

Where  a  town  council  met  to  appoint  sn- 
pervisorg  of  election  and  appointed  such  super- 


visoiB  from  a  list  famished  by  the  outgoing 
democratic  town  committee,  though  the  chaii^ 
man  of  the  newly  elected  committee  who  had 
filed  a  list  from  which  sach  supervisors  were 
to  be  selected  was  guilty  of  neglect  of  duty 
in  omitting  to  protest  against  the  action  of  tlie 
town  council,  yet  in  view  of  the  peremptory 
provisions  of  Gen.  Laws,  c.  11,  i  32,  the  ap- 
pointments made  will  be  set  aside  and  the  coun- 
cil ordered  to  appoint  from  the  list  furnished 
by  tlie  new  oommfttee. 

Petition  in  equity  In  the  nature  of  quo 
warranto  by  John  Tarboz  and  others  against 
Fred  O.  Garllck  and  others  to  oust  respond- 
ents from  the  office  of  supervisors  of  election. 
Petition  allowed. 

Argued  before  DOUGLAS,  a  J,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PABK- 
HURST,  JJ. 

Gardner,  Plrce  «c  Thomley,  for  petltlonen^ 
Samuel  W.  K.  Allen,  for  respondenta. 

PABKHUBST,  J.    This  is  a  petition  In 

equity  In  the  nature  of  quo  warranto,  brought 
under  and  by  virtue  of  chapter  263  of  the 
General  Laws  of  1896  of  the  state  of  Rhode 
Island,  as  amended  by  section  1160  (page  358) 
of  the  court  and  practice  act  of  1905.  It 
appears  that  the  town  council  of  the  town 
of  West  Greenwich,  at  its  regular  meeting 
on  the  29th  day  of  September,  1906,  purport- 
ing to  act  under  the  provision  of  chapter  11. 
i  32,  Of  the  General  Laws  of  1806,  in  the 
appointment  of  supervisors  for  the  election 
to  be  held  on  the  6th  day  of  November, 
1906,  selected  two  supervisors,  to  wit  Fred  C. 
Garllck  and  Oelpe  Money,  from  a  list  pre- 
sented to  said  town  council  by  what  pur- 
ported to  be  a  democratic  town  committee, 
and  that  Willis  A  Carr  and  others  of  the 
petitioners  were  present  at  the  time  such  ac- 
tion was  taken  and  made  no  protest  or  ot>- 
Jection  until  after  these  appointments  were 
announced,  but  that  Immediately  after  such 
selection  and  before  notice  to,  and  acceptance 
by,  the  two  so  selected,  and  before  the  close 
of  the  said  meeting,  another  list  of  names 
was  submitted  by  another  committee  claim- 
ing to  be  the  democratic  town  committee  of 
said  town,  and  that  said  list  was  presented 
to  said  town  council  at  the  instance  of  Willis 
A.  Carr,  claiming  to  be  the  chairman  of 
said  town  committee,  and  that  said  Carr  had 
given  his  said  list  to  the  town  clerk  before 
said  meeting.  The  petitioners  claim  that  the 
list  from  which  the  appointment  of  supervis- 
ors was  so  made  by  said  town  council  was  a 
list  prepared  and  presented  by  a  former  town 
committee  which  bad  ceased  to  exist  as  a 
town  committee,  and  that  the  second  list 
presented  was  the  only  lawful  list  under  the 
provisions  of  said  section  32  of  chapter  11. 
and  was  presented  by  the  only  lawful  dem- 
ocratic town  committee  at  that  time  in  ex- 
istence. 

We  think  that  the  evidence  on  behalf  of 
the  petitioners  taken  in  open  court  shows 
that  the  committee  consisting  of  Willis  A. 
Carr,  Thomas  J.  Knight  and  John  Tarbox 
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was  tbe  lawfnl  democratic  town  committee 
of  the  town  of  West  Greenwich  from  and 
after  tbe  28th  day  of  September,  1906,  that 
committee  having  been  elected  on  that  date 
pursuant  to  action  taken  by  the  Democratic 
state  central  committee,  and  subsequently 
recognized  by  that  body.  See  Rose  v.  Ben- 
nett, 25  R.  I.  405,  56  Atl.  185.  It  is  also  to 
be  noted  that  the  respondents  do  not  In  any 
wise  question  the  legality  of  said  committee 
so  composed  as  above  set  forth,  nor  does  It 
appear  that  the  legality  of  such  committee 
has  been  questioned  by  any  one  other  than 
as  might  be  inferred  from  the  presentation 
of  a  list  by  the  former  democratic  town 
committee.  It  also  appears  that  tbe  said 
Willis  A.  Carr  had  banded  bis  said  list  of 
names,  from  which  the  democratic  town  com- 
mittee intended  that  supervisors  should  be 
chosen,  to  the  town  clerk  before  tbe  meeting 
of  the  council,  and  that  the  town  clerk  failed 
in  some  way  to  understand  that  it  was  a  list 
to  be  presented  to  tbe  town  council,  as  said 
Carr  Intended  that  It  should  be,  and  that 
such  list  was  placed  in  bis  pocket  by  the 
town  clerk,  and,  upon  demand  by  Carr,  was 
found  by  the  town  clerk  and  was  thereupon 
submitted  to  the  town  council.  It  further 
appears  that  the  town  council  took  no  ac- 
tion upon  ttie  presentation  of  such  list  and 
ignored  tbe  same,  and  took  no  further  pro- 
ceedings with  reference  to  the  appointment 
of  supervisors  thereunder,  and  that  the  two 
supervisors  already  appointed  were  notified 
and  accepted  their  appointments. 

While  we  think  that  WlUIs  A.  Carr,  chair- 
man of  the  democratic  town  committee,  was 
negligent  of  his  duty  in  omitting  to  protest 
against  the  action  of  tbe  town  council  in  ap- 
pointing supervisors  from  tbe  other  list  and 
In  neglecting  to  Insist  that  action  be  taken 
with  reference  to  tbe  Itit  presented  by  him, 
yet.  In  view  of  the  peremptory  provisions  of 
section  82  of  chapter  11  of  the  General  Laws 
of  1^6,  requiring  the  tovm  council  to  make  Its 
appointments  of  supervisors  fromllsts  present- 
ed by  tbe  town  committee,  if  such  lists  are 
submitted,  and  in  view  of  the  fact  that  the 
town  council  had  full  notice  at  its  said  meet- 
ing that  there  was  a  question  as  to  which  of 
the  parties  claiming  to  be  town  committees 
were  lawfully  exercising  the  functions  of 
town  committees,  we  think  that  tbe  town 
council  was  also  negligent  in  making  the  ap- 
pointments as  It  did  without  making  any  In- 
quiry as  to  what  was  tbe  lawful  list  from 
which  such  appointments  should  t>e  made, 
particularly  in  view  of  the  fact  that  there 
was  ample  time  for  Inquiry  before  tbe  ap- 
pointments were  required  to  be  made  accord- 
ing to  law. 

We  find  no  evidence  to  sustain  the  charges 
of  fraud  or  Intentional  wrongdoing  against 
the  respondents. 

We  are,  therefore,  of  the  opinion  that  the 
action  of  tbe  town  council.  In  all  the  circum- 
stances of  this  case,  was  not  in  accordance 


with  tbe  provisions  of  said  section  32,  c. 
11,  and  that  the  appointment  of  super- 
visors should  have  been  made  from  tbe  list 
presented  by  the  said  Willis  A.  Carr,  cbalr- 
man,  consisting  of  John  Tarboz,  John  W. 
Hopkins,  John  B.  Vaughn,  Charles  S*.  Brown, 
John  A.  Bates,  and  Charles  J.  Matteeon. 

A  decree  will  be  entered,  therefore,  ousting 
the  said  EVed  U.  Qarlick  and  Oelpe  Money 
from  the  office  of  supervisors  of  election  for 
the  next  general  election  to  be  held  in  tbe 
town  of  West  Greenwich,  November  6,  1906, 
and  further  ordering  the  town  council  of  the 
town  of  West  Greenwich  to  appoint  qualified 
electors  as  supervisors  from  the  list  of  names 
above  set  forth  at  a  meeting  to  be  held  at  a 
time  and  place  to  be  fixed  In  the  decree. 


In  re  GUILD  et  al. 

(Supreme    Court   of    Bhode    Island.     Nov.    7, 
1900.) 

1.  SXTBVIBSTON    OF    CONTBOVEBST — STATUTES — 
WHEIf    AI.I.OWED. 

Court  and  Practice  Act  1905.  p.  93.  c.  18, 
{  323,  provides  that  parties  having  adversary 
interests  in  any  question  In  specified  matters 
may  concur  In  a  special  casp  for  the  opinion 
of  the  Supreme  Court  in  which  ezecutors.  ad- 
ministrators, trustees,  infants,  by  their  guard- 
ians  or  next  friend,  and  married  women  may 
concur,  and  the  court  may  order  any  person 
having  an  interest  therein  to  be  summoned  and 
on  hearing  may  declare  its  opinion  which  shall 
have  the  same  effect  as  to  all  parties  before  the 
court  as  if  contained  in  a  decree  on  original 
bill  providing  that  the  court  may  decline  to 
answer  such  gnestions  as  in  its  opinion  It 
cannot  properly  decide.  Held,  that  such  section 
applied  only  to  cases  where  the  facts  were  ascer- 
tamed  from  a  concurrent  statement  of  the  par- 
ties and  not  by  evidence  aliunde  such  concur- 
rent statement  in  which  all  persons  having  ad- 
versary interests  should  concur. 

2.  Same— Refusal  to  Conoub. 

Court  and  Practice  Act  1905.  p.  93,  c  18, 
S  323,  providing  for  the  determination  of  ques- 
tions on  a  case  made,  authorizes  tbe  court  to 
order  any  person  having  an  interest  in  the 
controversy  to  be  summoned  and  to  be  made  a 
party  thereto  and  declares  that  the  court  may 
decline  to  answer  any  questions  which  in  its 
opinion  It  cannot  properly  decide.  Held,  that 
a  party  summoned  and  made  a  party  to  such 
a  proceeding  may  refuse  to  concur  in  tbe  state- 
ments of  the  other  parties  and  claim  to  have 
any  facts  which  he  disputes  ascertained  by  a  bill 
in  equity  in  which  case  a  court  may  properly 
decline  to  act. 

3.  Same— Appeabance— Pasties. 

Court  and  Practice  Act  1905.  p.  93,  e.  18, 
§  323,  provides  that  tbe  parties  having  ad- 
versary interests  in  any  question  of  the  con- 
struction of  a  will,  writing,  statute,  etc.,  may 
concur  in  stating  such  question  in  the  form  of  a 
special  case'  for  the  opinion  of  tbe  Supreme 
Court,  and  any  person  having  an  interest  be 
summoned  and  the  court  determine  the  question 
without  administering  relief  provided  that 
the  court  may  decline  to  answer  such  questions 
as  In  its  opinion  it  cannot  properly  decide. 
Held  that,  where  the  parties  to  a  case  made 
under  such  sections  were  very  numerous  and 
it  did  not  appear  that  all  the  petitioners  were 
concurring  parties,  some  of  them  l>eing  appar- 
ently treated  as  respondents  on  whom  citation 
was  to  be  served,  and  it  did  not  appear  that 
service  had  been  made  and  two  voluntary  as- 
sociations  interested   in  the   controversy   were 
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not  proper!;  before  the  court,  the  petition  will 

be  dismissed. 

4.  Same— AppoiNniENT  o»  Tbttbtbxs. 

Where  lexacies  were  bequeathed  to  certain 
unincorporated  voluntai7  associations  as  chari- 
table bequests,  the  court  liad  no  power  to  ap- 
point trustees  for  such  associations  in  a  pro- 
ceeding to  determine  the  validity  of  such  be- 
quests on  a  case  made  under  Court  and  Prac- 
tice Act  1905,  p.  93,  c.  18,  i  323,  providing  that, 
in  such  a  proceedinK,  the  court  may  declare  its 
opinion  of  the  rights  involved  without  adminis- 
tering any  relief. 

Special  case  stated  by  Clarence  H.  Onlld, 
as  executor,  and  otb^n  for  the  opinion  of 
the  court  as  authorized  by  Court  and  Prac- 
tice Act  1006,  p.  93,  c.  18,  {  823.  Petition 
dismissed. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

James  Harris,  Irving  Cbamplln,  and  Rob- 
ert S.  Emerson,  for  certain  parties. 

PARKHURST,  J.  This  Is  a  special  case 
stated  for  an  opinion  under  section  323,  c. 
18,  p.  93,  of  the  Court  and  Practice  Act  of 
1905,  wtiich  section  reads  as  follows: 

"Sec.  323.  Parties  having  adversary  in- 
terests in  any  question  of  the  construction  of 
any  statute  of  this  state,  or  of  any  will, 
deed,  or  other  writing,  or  in  any  question  of 
tide  or  evidence  of  titie  to  any  real  or  per- 
sonal estate  contracted  to  be  sold,  or  which 
is  to  be  otherwise  dealt  with,  or  as  to  the 
parties  to  or  the  form  of  any  deed  or  other 
instrnment  for  carrying  such  contract  Into 
effect,  or  as  to  any  matter  or  thing  within 
the  Jurisdiction  of  a  court  of  equity,  may  con- 
car  in  stating  such  qnestion  in  the  form  of  a 
special  case  for  the  opinion  of  the  supreme 
court;  and  executors,  administrators,  trus- 
tees, Infants  by  their  guardian  or  next  friend, 
and  married  women,  may  concur  In  such 
statement;  and  the  court  may  order  any 
person  having  an  Interest  therein  to  be  sum- 
moned in  and  to  be  made  a  party  thereto; 
and  the  court,  on  hearing  the  case,  may 
declare  Its  opinion  of  the  rights  involved 
therein  without  administering  any  relief,  and 
such  declaration  shall  have  the  same  effect 
as  to  all  the  parties  before  the  court  as  if 
contained  in  a  decree  on  original  bill:  Pro- 
vided, that  the  court  may  decline  to  answer 
such  questions  as  in  its  opinion  it  can  not 
property  decide." 

The  case  is  brought  by  the  executor  and 
others  Interested  under  the  will  of  Julia  B. 
Stoughton  for  the  opinion  of  the  court  upon 
certain  questions  submitted.  In  our  opinion 
the  purpose  of  the  above-quoted  section  Is  to 
furnish  a  means  by  which  all  parties  who 
have  adversary  interests  in  such  matters  as 
are  set  forth  may  bring  the  same  before  the 
court  in  this  summary  manner,  and  it  Is 
necessary  that  all  parties  having  such  inter- 
ests should  concur  in  the  statement  of  the 
case  to  bring  themselves  within  the  mean- 
ing of  sold  section.  This  statute  was  Intend- 
ed to  apply  only  to  cases  where  all  the  facts 


necessary  to  the  decision  of  the  court  are  to 
be  ascertained  from  the  concurrent  statement 
of  the  parties,  and  not  to  cases  of  contro- 
verted statements  of  fact  to  be  ascertained 
by  evidence  aliunde  such  concurrrait  state- 
ment If  it  be  claimed  that  the  provision 
that  "the  court  may  order  any  person  Iiaving 
an  Interest  therein  to  be  summoned  in  and  to 
be  made  a  party  thereto"  Is  Inconsistent  with 
the  above  view,  it  Is  a  sufficient  answer  to 
such  claim  that,  in  our  opinion,  if  such  a  case 
arises  and  such  a  person  be  summoned  and 
made  a  party  under  this  provision.  It  would 
still  be  the  privilege  of  such  a  party  to  re- 
fuse to  concur  In  the  statement  of  the  other 
parties,  and  to  claim  to  have  any  facts  which 
such  i>arty  might  dispute  ascertained  by 
means  of  a  bill  In  equity  where  all  contro- 
verted Issues  of  fact  may  be  properly  ascer- 
tained and  determined.  And  in  such  a  case 
this  court  might  properly  decihie  the  act,  as 
provided  In  the  last  clause  of  the  section. 

In  this  case  the  parties  are  very  numerous, 
and  there  is  no  sufficient  evidence  before  the 
court  that  all  of  the  petitioners  themselves 
are  concurring  parties  In  the  sense  of  the 
statute.  The  petition,  is  signed  only  by  one 
petitioner,  and  is  not  verified;  "others"  ap- 
pear simply  "by  their  solicitors,"  but  it  does 
not  appear  what  "others,"  or  whether  or  not 
all  of  the  "others"  are  represented. 

Again,  certain  other  parties  stated  by  the 
petition  to  be  parties  In  Interest  are  not  Join- 
ed as  concurring  parties,  but  are  apparentiy 
treated  as  respondents  upon  whom  citation 
should  have  been  served,  and  possibly  was 
served,  but  such  citations  are  not  now  be- 
fore the  court,  and  there  is  no  record  to  show 
that  such  parties  have  been  brought  before 
the  court  so  as  to  be  bound  by  its  declara- 
tion. If  any  should  be  made. 

Again,  certain  parties  in  Interest  appear  to 
be  two  societies,  to  wit,  a  certain  foreign 
missionary  society  and  a  certain  home  mis- 
sionary society  connected  with  the  First  Bap- 
tist Church  of  Providence,  R.  I.  It  Is  stat- 
ed by  the  petition  that  these  societies  are  not 
properly  named  in  the  will,  and  are  unin- 
corporated voluntary  associations,  and  there 
is  nothing  other  than  their  names  to  show 
what  the  purposes  of  either  of  them  are,  or 
whether  or  not  they  are  charitable  or  reli- 
gious In  their  objects,  nor  does  it  appear  that 
either  of  them  is  before  the  court  or  repre- 
sented In  any  manner,  and  yet  It  appears  that 
the  testator  has  left  bequests  of  consider- 
able amount  to  each  of  them,  and  two  of  the 
most  Important  questions  submitted  to  the 
court  are  whether  these  bequests  are  law- 
ful and  valid  or  not 

It  would  seem,  also,  that  If  it  should  be 
found  by  the  court  that  these  unincorpora- 
ted voiimtary  associations  are  entiUed  to 
receive  the  bequests  mentioned  as  lawfal 
charitable  bequests,  It  would  probably  be- 
come necessary  for  a  trustee  to  be  appoint- 
ed, under  the  chancery  powers  of  the  court 
to  take  and  administer  such  bequests.    Such 
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an  appointment  of  a  trustee  or  trustees  would 
be  administering  relief,  and  this  the  court 
bas  no  Jurisdiction  to  do  under  the  express 
provisions  of  the  statute  abore  quoted. 

For  the  reasons  above  indicated,  the  court 
declines  to  answer  the  questions  submitted 
In  this  case,  being  of  the  optnion  that  It 
cannot  properly  decide  the  questions  raised 
In  a  proceeding  of  this  character. 

The  petition  Is  dismissed. 


DELANY  V.  KNIGHT. 

(Supreme   Court   of   Rhode    Island.      Nov.    2, 
1006.) 

BEFEBENCE — AmENDMEMT    OF    OBDKB. 

A  court  could  amend  an  order  of  reference, 
after  the  receipt  and  confirmation  of  the  au- 
ditor's report,  to  show  that  the  reference  was 
made  by  agreement  of  the  parties,  instead  of 
*^pon  motion  of  the  court,  as  recited  in  the 
order. 

[Ei.  Note.— For  cases  in  point,  see  Cent.  DiK. 
ToL  42.  Reference,  S  64.] 

Exceptions  from  Superior  Court,  Providence 
County. 

Action  by  Archibald  6.  Delany  against 
Ix>nise  Knight  From  a  Judgment  for  plain- 
tiff, defendant  brings  exceptions.    Dismissed. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS, BLODGETT,  JOHNSON,  and  PARK- 
HUKST,  JJ. 

John  W.  Hogan  and  Philip  S.  Knauer,  for 
plaintiff.    J.  Jerome  Habn,  for  defendant 

DOUGLAS,  C.  J.  This  Is  an  action  of 
assumpsit  brought  in  the  superior  court  Octo- 
ber 7,  1906.  It  was  assigned  for  Jury  trial 
December  19th,  and  on  the  latter  day,  on 
suggestion  of  the  court  that  It  seemed  to  be 
a  proper  case  for  an  auditor,  the  parties, 
after  conference  with  each  other,  agreed  that 
it  should  be  so  referred.  The  order  of  refer- 
ence recited  that  It  was  made  "upon  motion 
of  court"  The  auditor's  report  was  received 
February  16.  1906,  and  confirmed  March  10, 
1906.  The  plaintiff  thereupon  moved  for 
Judgment  and  within  two  days  thereafter 
the  defendant  filed  a  claim  for  Jury  trial. 
The  motion  for  Judgment  was  denied,  as  not 
supported  by  the  record,  and  the  plaintiff 
moved  to  amend  the  record  to  conform  to 
the  fact  This  motion  was  supported  by 
affidavits  and  by  the  recollection  of  the  Judge 
who  had  entered  the  order  of  reference,  and 
the  court  directed  the  recital  of  the  order  to 
be  amended  by  substituting  the  words  "by 
agreement  of  parties"  for  the  words  "upon 
motion  of  court"  Thereupon  Judgment  was 
entered  for  the  plaintiff  In  accordance  with 
the  report  of  the  auditor,  and  the  defendant's 
claim  for  Jury  trial  was  denied. 

1.  The  defendant  claimed  exceptions  to  the 
decision  for  the  plaintiff,  to  the  amendment 
of  the  record,  to  the  entry  of  Judgment,  and 
to  the  denial  of  her  claim  for  Jury  trial,  and 
wltbln  the  time  allowed  by  the  court  after 
the  decision  filed  her  bill  of  exceptions  there- 


in, and  now  brings  the  same  to  this  court 
alleging  that  these  several  proceedings  of 
the  superior  court  were  erroneous.  It  is 
not  clear  that  under  the  court  and  practice 
act  the  defendant  has  pursued  the  proper 
course  to  bring  these  questions  before  this 
court  She  does  not  now  allege  any  error 
In  the  decision,  but  complains  of  subsequent 
proceedings  which,  if  erroneous,  might  be 
reviewed  on  certiorari;  but  as  the  bill,  of 
exceptions  has  been  allowed,  and  the  record 
transmitted  to  us  by  the  court  below,  and 
the  question  raised  is  fundamental  to  the 
exercise  of  the  functions  of  the  court  we 
thlnlc  it  best  to  answer  It  plainly. 

2.  The  only  real  question  Involved  in  the 
case  Is  whether  the  court  erred  in  causing 
the  record  to  be  amended,  for  the  statute 
provides  as  follows  (court  and  practice  act 
of  1905): 

"Sec.  415.  Whenever  a  cause  is  at  Issue 
In  the  superior  court.  In  any  way  involving 
accounts,  the  court  of  its  own  motion,  or  on 
application  of  either  party  In  a  proper  case, 
may  appoint  one  or  more  auditors  to  hear 
the  parties,  examine  their  vouchers  and 
evidence,  state  accounts,  and  report  upon 
such  matters  therein  as  may  be  ordered  by 
the  court" 

"Sec.  422.  The  court  upon  the  reception 
of  the  report  if  no  cause  be  shown  against 
the  allowance  of  the  same,  shall  render  a 
decision  thereon  which  shall  be  final,  unless 
within  two  days  thereafter  the  plaintiff  or 
defendant  shall.  In  writing,  file  with  the 
clerk  of  court  in  which  said  cause  Is  pend- 
ing, a  demand  for  Jury  trial,  If  the  same  has 
not  been  waived. 

"Sec.  423.  Every  reference  to  referees  or 
auditors  under  the  provisions  of  this  chapter, 
when  made  by  agreement  of  all  the  parties, 
shall  be  deemed  a  waiver  of  any  claim  for 
Jury  trial." 

And,  as  the  record  stands  after  amend- 
ment, the  duty  of  the  court  to  enter  Judg- 
ment was  clear.  The  right  and  duty  of  a 
court  generally  to  amend  an  error  In  Its 
records,  so  as  to  make  the  record  conform  to 
the  fact  cannot  be  doubted.  In  Hudson  v. 
Flshel,  17  B.  I.  69,  70,  20  Att  100,  the  court 
say:  "Courts  are  not  wholly  dependent  on 
the  statute,  but  have  power  at  common  law 
to  amend  their  records,  or  to  allow  them  to 
be  amended,  for  the  correction  of  errors  or 
omissions  therein,  until  Judgment  has  been 
signed.  1  Com.  Dig.  590,  note  a;  3  Bl.  Com. 
407."  In  Smith  v.  Whaley,  27  R.  I.  185,  189, 
61  Atl.  173,  the  court  quote  with  approval 
from  Frlnk  v.  Frink,  43  N.  H.  508,  80  Am. 
Dec.  189,  82  Am.  Dec.  172,  as  follows:  "Every 
court  exercising  a  continuing  Jurisdiction, 
having  an  oflSce  for  the  preservation  of  its 
records  and  the  charge  of  those  records  by  a 
proper  officer,  has  by  law  an  implied  author- 
ity to  amend  its  records  to  make  them  con- 
form to  the  facts  and  truth  of  the  case, 
•  •  •  and  this  may  be  done  at  any  time 
as  well  after  as  during  the  term."    The  unl- 
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form  current  authority  Is  In   accord  with 
these  cases. 

The  defendant's  bill  of  exceptions  Is  dis- 
missed, and  the  cause  Is  remanded  to  the 
superior  court  for  further  proceedings  to  en- 
force the  Judgment 


HEMENWAY  t.  HEMBNWAT. 

(Supreme  Court  of  Rhode  Island.    Not.  2, 
■     1900.) 

Appbai.  and  Erbor— Decisions  Retiiwabls 
—Final  JtjDOMBHTs— iNnsBLooirroBy  Juoa- 

ICSNTS.  • 

Section  804,  p.  88,  of  the  court  and  practice 
act  of  1005,  provides  that  all  petitions  for  the 
enforcement  of  mechanics'  liens,  for  divorce, 
and  statntory  pToceedings  so  prescribed  by  stat- 
ute shall  follow  the  course  of  equity  so  far  as 
the  same  is  applicable.  Section  328  (page  95) 
gives  an  appeal  to  any  party  afn^ieved  by  final 
decree  of  the  superior  court  in  any  cause  in 
equity  or  proceedinKS  following  the  course  of 
equity.  Section  337  (page  98)  by  implication 
excludes  appeals  from  all  interlocutory  decrees, 
except  where  an  Injunction  is  granted  or  con- 
tinned  or  a  receiver  appointed.  Held,  that  a 
decree  entered  pursuant  to  a  petition  for  the 
production  of  documents  as  authorized  by  sec- 
tion 402.  n.  116.  of  the  court  and  practice  act 
of  1905,  for  the  purpose  of  proving  the  amoiim 
to  which  a  wife  was  entitled  for  her  separate 
maintenance  and  for  the  support  of  her  chil- 
dren, was  not  a  final  decree  within  section  328, 
and  hence  was  not  appealable;  it  not  being 
an  interlocutory  decree  from  which  an  appeal 
would  lie  under  section  337. 

Appeal  from  Superior  Court,  Providence 
County. 

Petition  by  Alice  M.  Hemenway  against 
Herbert  L.  Hemenway  for  the  production  of 
documents  tinder  section  402  of  the  court 
and  practice  act  From  a  decree  granting 
petitioner's  prayer,  defendant  appeals.  Dis- 
missed. 

Argued  before  DOUGLAS,  C.  J.,  and  DU- 
BOIS. BLODQBTT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Edwards  &  Angell,  for  petitioner.  Com- 
Btock  &  Canning  and  Patrick  P.  Curran,  for 
respondent 

JOHNSON,  J.  This  is  an  appeal  from  a 
decree  of  the  superior  court,  In  the  above- 
entitled  cause,  ordering  the  production  of 
documents. 

Alice  M.  Hemenway,  in  her  petition  for 
divorce  pending  in  the  superior  court  In  the 
county  of  Providence,  had  prayed  for  the  cus- 
tody of  her  two  minor  children,  and  for  an 
allowance  out  of  the  estate  of  the  respondent 
Herbert  L.  Hemenway,  for  her  separate 
maintenance,  and  for  the  education,  mainte- 
nance, and  support  of  her  said  children.  On 
the  27th  day  of  February,  1906,  she  filed  In 
said  court  a  petition  for  the  production  of 
documents,  under  section  402  (page  116)  of 
the  court  and  practice  act  of  1905,  for  the 
purpose  of  proving  the  amount  to  which  she 
would  be  entitled  for  her  separate  mainte- 
nance and  for  the  support  of  her  said  chil- 
dren.   On  the  21st  day  of  July,  1906,  a  de- 


cree was  entered  In  said  superior  court  order- 
ing such  production  of  documents  at  the  of- 
fice of  the  firm  of  Horton  &  Hemenway,  of 
which  the  respondent  is  a  partner,  at  Boston, 
Mass.,  for  examination  by  petitioner's  coun- 
sel and  an  expert  accountant,  at  certain  spec- 
ified tinles  on  and  after  the  1st  day  of  August. 
1906,  to  the  last  day  of  October,  1906.  From 
this  decree  the  respondent  appealed. 

The  first  question  which  presents  itself  for 
our  consideration  Is  whether  an  appeal  will 
lie  from  such  a  decree.  Section  801  (page  88) 
of  the  court  and  practice  act  of  1905  pro- 
vides: "All  petitions  for  the  enforcement  of 
mechanics'  Hens,  petitions  for  divorce,  and 
statutory  proceedings  so  prescribed  by  stat- 
ute, shall  follow  the  course  of  equity  bo  far 
as  the  same  is  applicable."  By  section  328 
(page  95)  of  the  court  and  practice  act  of 
1905  an  appeal  to  the  Supreme  Court  Is  giv- 
en to  "any  party  aggrieved  by  a  final  decree 
of  the  superior  court  In  any  cause  in  equity 
or  proceeding  following  the  course  of  equity." 
The  right  of  appeal  Is  only  given  to  the  par- 
ty aggrieved  by  a  final  decree: 

The  respondent  argues  that  the  decree  In 
question  Is  a  final  decree,  and  cites  Arnold  ▼. 
Pawtuxet  Valley  Water  Company,  18  R.  L 
189,  26  Atl.  55,  19  L.  R.  A.  602,  where  Mr. 
Justice  Tllllngbast,  speaking  of  this  statute 
(then  Fnb.  St  1882,  c.  214,  {  45),  said  (page 
194  of  18  R.  L,  page  57  of  26  Atl.  [19  L.  R. 
A.  602]):  "The  application  provided  for  by 
said  statute,  which  statute  is  merely  declara- 
tory of  the  common  law  upon  the  subject 
(Ely  V.  Mowry,  12  R.  I.  670,  572),  Is  evidenUy 
Intended  as  a  substitute  for  the  more  ancient 
and  cumbersome  method  of  a  bill  of  discoveiy 
for  the  accomplishing  of  the  same  result; 
and  therefore,  whenever  the  application  shows 
a  case  which  would  entitle  the  plalntUf  to 
relief  under  such  a  bill,  he  may  have  sucb  re- 
lief under  the  statute."  Counsel  for  respond- 
ent argue,  that  if  this  statute  bad  not  been 
passed,  a  bill  of  discovery  would  have  to  be 
filed  to  accomplish  the  purpose  sought  and 
that  In  that  case  an  appeal  would  He  from  the 
final  decree  ordering  discovery,  that  the  de- 
cree in  the  case  at  bar  is  only  a  statutory 
substitute  for  the  more  ancient  one,  and  that 
there  is  no  reason  why  this  decree  should 
not  be  appealable  any  more  than  in  true  dis- 
covery. 

The  first  claim  Is  snfiBciently  answered  by 
the  case  cited  supra  by  counsel  for  the  re- 
spondent, which  states  that  the  statute  Is 
merely  declaratory  of  the  common  law  upon 
the  subject  In  the  case  of  a  bill  of  discov- 
ery simply,  the  decree  ordering  discovery 
would  be  a  final  decree  from  whlcb  an  ap- 
peal would  lie.  In  the  case,  however,  of  a 
bill  both  for  discovery  and  for  relief,  a  de- 
cree for  discovery  would  not  be  a  final  de- 
cree, but  only  an  interlocutory  decree  in  aid 
of  the  relief  sought,  and  from  It  an  appeal 
would  not  lie.  It  Is  the  latter  which  the  pro- 
ceeding in  this  case  more  nearly  resembles. 
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Not  only  Is  the  risht  ot  appeal  limited  to  fi- 
nal decrees  bj  section  828  (page  95)  of  the 
court  and  practice  act  of  1906,  bat  the  limita- 
tion fa  emphasized  by  section  337  (page  88) 
of  said  act,  which  proTldes  that  an  appeal 
may  be  taken  from  an  interlocutory  order  or 
decree  of  the  superior  court  whenever  an  in- 
junction shall  be  granted  or  continued  or  a 
receiver  appointed;  thus  by  implication  ex- 
cluding appeals  from  all  other  interlocutory 
decrees. 

Our  opinion,  therefore.  Is  that  an  appeal 
wlQ  not  lie  from  the  decree  In  question. 

The  appeal  Is  dismissed. 


FIDLER  V.  FIDIiESB. 

(Supreme   Oart   of   Rhode   Island.    Jan.   7, 
1907.) 

1.  DiVOBOE— APFEAI/— Statutobt    Fbovision. 

Section  9,  p.  S,  of  the  court  and  practice 
act,  provides  that  the  superior  court  shall  have 
orisinal  Jurisdiction  of  suits  In  equity  and  of 
petitiona  for  separate  maintenance,  divorce,  etc. 
Section  304,  p.  88.  of  the  same  act  provides 
that  all  petitions  for  divorce  shall  follow  the 
course  of  equity  so  far  as  the  same  is  applicable. 
Gen.  Laws  1896.  c.  195,  {  18,  as  amended  by 
Pub.  Laws,  p.  39,  c.  971,  passed  April  2,  1902, 

firovides  that  no  divor'ca  shall  be  Kranted  sole- 
7  upon  default  nor  solely  upon  admissions  by 
the  pleadings,  nor  except  upon  trial  before  the 
court  in  open  session.  Section  19  of  the  same 
law  provides  that  after  final  decree  for  divorce 
either  party  may  marry  again,  but  no  decree 
for  sucn  divorce  shall  become  fii)a]  until  six 
months  after  decision.  Public  Laws,  p.  189.  c 
949,  passed  April  6,  1899.  provides  that  any 
one  justice  of  the  Supreme  Court,  asslfcned  to 
the  appellate  division,  shall  be  a  quorum  in  said 
division  for  the  trial  of  all  petitions  for  divorce. 
Beld,  that  an  appeal  in  equity  was  inapuHcable 
to  divorce  proceedings,  and  hence  no  appeal 
would  lie  In  a  suit  for  divorce  under  section 
TS28,  p.  95,  of  the  court  and  practice  act  author- 
ising an  appeal  In  equity  or  proceedinKS  follow- 
ing the  course  of  equity. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  17,  Divorce,  !  B63.] 

2.  Saiib  —  DscBKB  —  DivoaoE  —  A   Mehba   bt 

THOBO— A  VlICODlO. 

In  suits  for  divorce  the  same  rule  applies 
with  respect  to  appeals  from  decrees  therein 
whether  the  divorce  be  a  mensa  et  thoro  or  a 
vincuia 

[Ed.  Note.— For  cases  in  iioint,  see  (Tent  Dig. 
vol.  17.  Divorce,  {  668.] 

Appeal  from  Superior  Court,  Providence 
County. 

Petition  by  Wdcome  Fldler  against  Jen- 
nie L.  FIdler.  From  a  decree  for  petition- 
er, leqwndent,  appeals.  Dismissed  and  re- 
manded. 

Argoed  before  DOUOLAS,  C.  J.,  and  DU- 
BOIS, BLODOBIT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

John  W.  Sweeny,  for  petitioner.  Clarence 
A.  Aldrlch,  for  respondent 

DUBOIS,  J.  This  is  an  appeal  from  the 
decree  of  the  superior  court  granting  the  pe- 
titioner a  divorce  from  bed,  board,  and  future 
cohabitation  with  the  respondent,  until  they 
can  be  reconciled;  giving  her  the  custody  of 
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their  two  children;  making  an  allowance  to 
her;  and  denying  the  cross-petition  of  the  re- 
spondent toe  an  absolute  divorce  from  the 
petitioner. 

Obviously  the  first  question  that  arises  for 
determination  Is:  Does  an  appeal  He  from 
such  a  decree?  "A  right  of  review  by  appeal 
or  writ  of  error  does  not  exist  in  suits  for 
divorce,  unless,  as  is  the  case  In  most  Jo- 
rlsdictions,  the  right  is  conferred  by  consti- 
tution or  statute."  14  Cyc.  731,  and  cases 
cited.  Upon  this  question  the  Constitution 
is  silent  The  reH>ondent  claims  that  such 
right  is  conferred  by  that  portion  of  section 
828  (page  95)  of  the  court  and  practice  act 
of  1905,  which  reads  as  follows:  "Any  par- 
ty aggrieved  by  a  final  decree  of  the  superior 
court  in  any  cause  in  equity  or  proceeding 
following  the  course  of  equity  may,  within 
thirty  days  after  the  entry  thereof,  •  *  • 
appeal  to  the  Supreme  Court"  The  Juris- 
diction of  the  superior  court  In  the  premises 
Is  based  upon  the  provisions  of  section  9 
(page  3),  of  said  act:  "The  superior  court 
shall  have  exclusive  origlual  Jurisdiction, 
except  as  otherwise  provided  by  law,  of  suits 
and  proceedings  in  equity,  and  of  statutory 
proceedings  following  the  course  of  equity, 
of  petitions  for  divorce,  separate  mainten- 
ance, alimony  and  custody  of  children." 

By  the  terms  of  section  304  (page  88)  ot 
the  act  It  is  provided  that:  "AU  petitions 
for  the  enforcement  of  mechanics'  liens,  peti- 
tions for  divorce,  and  statutory  proceedings 
so  prescribed  by  statute,  shall  follow  the 
course  of  equity  so  far  as  the  same  is  applic- 
able." By  the  words  "shall  follow  the  course 
of  equity,"  etc,  we  understand  the  Legisla- 
ture to  intend  that  such  proceedings  shall 
follow  the  procedure  in  equity  so  far  as  the 
same  is  applicable.  The  statute  nowhere 
states  that  a  petition  for  divorce  has  been, 
is,  or  is  to  become,  a  proceeding  always  fol- 
lowing the  course  of  equity.  In  fact  In  sec- 
tion 9  aforesaid.  It  is  treated  as  something 
dUFerent  and  beyond  a  suit  or  proceeding  in 
equity  or  a  statutory  proceeding  following  the 
course  of  equity,  because  It  is  mentioned  after 
them  and  is  properly  classified  with  Its  cognate 
subjects — separate  maintenance,  alimony,  and 
custody  of  children.  Divorce  proceedings  in 
this  state  are  purely  statutory.  Sammis  v. 
Medbury,  14  R.  I.  214;  Leckney  v.  Leckney, 
26  R.  I.  441, 69  Atl.  311,  and  therefore  a  prop- 
er construction  of  the  statute  of  divorce,  and 
the  sections  of  the  court  and  practice  act 
atFectlng  the  same,  hereinbefore  referred  to, 
will  determine  the  question  before  us.  The 
statute  relating  to  divorce  is  Gen.  Laws  1896, 
C.  195,  as  amended  by  Pub.  Laws,  p.  39,  c. 
971,  passed  April  2,  1902.  Nowhere  In  the 
divorce  statute,  or  in  'the  court  and  practice 
act  is  an  appeal  given  from  a  final  decree 
in  divorce  eo  nomine.  Appeals  are  granted 
in  equity  and  in  cases  following  the  course 
of  equity.  Divorce  cases  are  directed  to  fol- 
low the  course  of  equity  so  far  as  the  same  is 
applicable.    The  very  language  admits  that 
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It  may  not  always  be  applicable,  and  that 
the  same  is  not  always  so  appears  In  said 
chapter  195,  as  amended  In  section  18:  "No 
divorce  from  the  bond  of  marriage  shall  be 
granted  solely  upon  default  nor  solely  upon 
admissions  by  the  pleadings,  nor  except  upon 
trial  before  the  court  In  open  session,"  etc 
Bee  Selby  t.  Selby,  27  R.  I.  172,  CI  Atl.  142. 

Appeal  In  equity  is  also  Inapplicable  to 
divorce  cases  because  the  Legislature  has 
inrovlded  in  said  chapter  195,  as  amended, 
section  19:  "After  final  decree  for  divorce 
from  the  bond  of  marriage  either  party  may 
marry  again;  but  no  decree  for  such  di- 
vorce shall  become  final  and  operative  until 
six  months  after  the  trial  and  decision."  At 
the  time  of  the  passage  of  this  section,  Pub. 
Laws,  p.  189,  a  649,  passed  April  6,  1899,  as 
follows:  "Sec.  8.  Any  one  Justice  of  the 
Supreme  Court,  assigned  to  the  appellate  di- 
vision, shall  be  a  quorum  In  said  division  for 
the  trial  of  all  petitions  for  divorce,  whether 
contested  or  uncontested"  was  In  force  and 
was  conclusive  evidence  of  the  legislative  in- 
tention to  prohibit  any  appeal  in  divorce 
cases.  Gen.  Laws,  c.  195,  {  19,  was  not 
amended  by  the  court  and  practice  act  pass- 
ed May  8,  1905,  and  remains  in  full  force 
and  effect  If  an  ai^eal  from  a  final  decree 
of  divorce  was  contemplated  by  the  fram- 
ers  of  the  court  and  practice  act,  it  is  singu- 
lar that  they  made  no  modifications  of  the  pe- 
culiar provisions  of  said  section  19.  It  is  evi- 
dent that  no  appeal  was  originally  Intended  be- 
cause if  there  had  been  there  would  have  been 
little  reason  to  interpose  the  period  of  six  months 
between  the  decision  and  final  decree,  and 
none  whatever  in  giving  the  parties  permis- 
sion to  marry  again  after  final  decree.  It  is 
not  to  be  presumed  that  It  was  the  intention 
thereby  to  leg:allze  bigamy,  which  might  be 
the  effect  of  allowing  appeals  from  such  de- 
crees. It  is  argued,  however,  that  the  ap- 
peal (q>erates  to  suspend  the  decree,  and 
that  in  such  case  the  parties  would  marry  at 
their  peril.  But  it  la  not  alone  the  peril  of 
the  parties  that  deserves  consideration;  the 
rights  of  the  Innocent  ought  to  be  conserv- 
ed. As  was  said  by  Lane,  3.,  in  Bascom  v. 
Bascom,  7  Ohio,  126,  pt  2:  "Where  a  divorce 
is  granted,  upon  which  one  of  the  parties 
contracts  new  relations,  and  a  third  party 
acquires  rights,  it  cannot  be  that  a  process 
could  be  had  to  reverse  a  decree,  the  conse- 
quences of  which  would  be  a  severance  of  all 
those  new  relations.  Such  anomalous  mis- 
chief cannot  be  Ingrafted  on  the  practice  of 
our  courts,  except  by  clear  and  explicit  legis- 
lative enactment  That  we  feel  confident 
can  never  take  place." 

It  is  suggested  that  the  case  at  bar  is 
not  one  of  divorce  a  vinculo  but  a  mensa  et 
thoro  and  that  therefore,  the  question  of  re- 
marriage does  not  arise.  We  do  not  regard 
this  distinction  as  important  in  this  con- 
sideration because  we  think  it  highly  improba- 
ble that  the  lawmakers  intended  In  a  gen- 
eral section  relating  to  appeals  to  Include 


temporary  and  exclude  permanent  divorces. 
Such  a  construction  of  the  statute  would  be 
repugnant  to  our  sense  of  Just  proportion. 

We  are  therefore  of  the  opinion  that  no  ap- 
peal lies  from  a  final  decree  of  the  superior 
court  in  a  petition  for  divorce. 

The  appeal  is  dismissed,  and  the  cause  re- 
manded to  the  superior  court  for  fnrth«  pro- 

ppodlnga, 


SlflTH  T.   WILLIAM  H.  HASKELL 
MTG.  CO. 

(Supreme  Court  of  Rhode  Island.    Nov.  9. 
1906.) 

Exceptions,    Bnx    or  —  Fiuno  —  Norses  — 

COUBT  Ruixs. 

Court  and  Practice  Act  1905,  p.  130.  I  490. 
provides  that  notice  of  the  filing  of  bills  of 
exceptions  shall  be  given  to  the  adverse  party 
"in  such  manner"  as  the  court  shall  by  rule 
prescribe,  and  section  84  authorizes  the  supreme 
and  superior  court  to  promulgate  rules  regulat- 
ing practice  in  matters  not  expressly  provided 
for  by  law.  Superior  Court  Rule  Si  declares 
that  notice  In  writing  of  the  filing  of  a  bill  of 
exceptions  shall  be  given  by  the  partr  Sling  the 
same  to  the  adverse  party  within  twc  days 
thereafter,  which  shall  be  served  on  the  adverse 
party's  attorney  of  record  in  the  manner  speci- 
fied. Eeld,  that  a  failure  to  serve  sntice  of 
the  filing  of  a  bill  of  exceptions  within  the  time 
prescribed  by  rule  32  was  a  juriBdictional  de- 
fect justifying  a  dismissal  of  the  bill  iinder 
section  491,  p.  140.  declaring  that  in  any  case 
of  default  in  taking  such  procedure.  Judgment 
shall  be  entered  or  sentence  imposed  as  if 
notice  of  Intention  to  prosecute  a  bill  of  ex- 
ceptions had  not  been  filed. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
VOL  21,  Elxceptions,  Bill  of,  S§  77,  112.] 

Action  by  Frederick  M.  Smith  against  tbe 
William  H.  Haskell  Manufacturing  Company. 
On  defendant's  motion  to  dismiss  idalntlfl'B 
bill  of  exceptions.    Granted. 

Argued  before  DOUGLAS,  0.  J^  and  DU- 
BOIS, BLODOBTT.  JOHNSON,  and  PARK- 
HTJB8T,    JJ. 

John  W.  Hogan  and  Philip  S.  Knauer,  for 
plaintiff.  Gardner,  Pierce  &  Tboml^  and 
William  W.  Moss,  for  defendant 

DUBOIS,  J.  This  case  comes  before  us 
upon  defendant's  motion  to  dismiss  the 
plaintiff's  bill  of  exceptions  because  "the  said 
plaintiff  failed  to  comply  with  section  490 
(page  139)  of  the  court  and  practice  act  of 
1905  and  rule  32  of  tbe  rules  of  practice  of 
the  superior  court  In  actions  at  law  adopted 
in  accordance  therewith,  by  serving  the  said 
defendant  with  notice  of  the  filing  of  his 
said  bill  of  exceptions  within  two  days  after 
the  filing  of  said  bill  bat  on  the  contrary, 
did  not  serve  such  notice  upon  this  defendant 
until  four  days  after  such  filing,  as  shown 
by  the  annexed  affidavit"  The  affidavit  re- 
ferred to  substantiates  the  statement  In  the 
motion,  the  truth  of  which  is  not  denied, 
but  is  admitted,  by  the  plaintiff.  The  matter 
is  properly  brought  before  us  by  the  motion 
to  dismiss.  As  was  stated  by  the  court  In 
Haggelund  v.  Oakdale  Mfg.  Co.,  2C  £.   I. 
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520,  at  page  523,  60  AtL  106,  at  page  107: 
"We  have  no  Jurisdiction  to  bear  a  petition 
for  a  new  trial  unless  presented  as  provided 
by  law."  Tlila  statement  Is  equally  applica- 
ble to  a  bill  of  exceptions.  If  any  funda- 
mental requitite  has  been  omitted,  or  if  an 
attempt  has  been  made  to  substitute  in  Its 
place  something  just  as  good,  as  the  saying 
Is,  it  Is  proper  to  point  out  the  defect  in  a 
motion  to  dismiss. 

The  effect  of  the  motion  Is  to  raise  for 
our  determination  the  following  question: 
Is  the  provision  for  notice  to  the  adverse 
party,  in  rule  32  of  the  superior  court,  essen- 
tially Jurisdictional?  The  plaintUC  claims 
that  It  Is  not,  and  argues  that  the  statutory 
provision  concerning  notice  by  rule  of  court 
relates  merely  to  manner  and  does  not  In- 
clude time;  that,  as  the  court  has  prescribed 
for  notice  to  both  parties  by  the  clerk  In 
rule  SI,  and  for  notice  by  one  party  to  the 
advene  party  in  rule  32,  notice  under  either 
rule  is  suiflclent  to  give  Jurisdiction  to  the 
court;  and  also  that,  as  discretion  Is  reserv- 
ed to  the  court  In  certain  cases  under  rule 
32,  time  Is  not  of  the  essence  of  the  rule. 
Tbe  argument  Is  not  convincing.  By  virtue 
of  section  84  (page  0)  of  the  court  and  prac- 
tice act  of  1905,  the  Supreme  and  Superior 
Courts  may  make  and  promulgate  rules  for 
regulating  practice  and  conducting  business 
therein,  in  matters  not  expressly  provided 
for  by  law,  but  the  rules  of  the  Superior 
Court  are  made  subject  to  the  approval  of 
the  Supreme  Court. 

A  portion  of  section  4S0  of  said  act,  which 
treats  of  bills  of  exceptions,  among  other 
things  provides  that  "notice  of  the  filing  of 
such  bill  of  exceptions  shall  be  given  to  the 
adverse  party  In  such  manner  as  the  court 
shall  by  rule  prescribe."  And  section  491 
(page  140)  of  the  act  prescribes  that  "in 
case  of  any  default  in  taking  such  procedure. 
Judgment  shall  be  entered  or  sentence  Im- 
posed as  if  notice  of  Intention  to  prosecute 
a  bill  of  exceptions  bad  not  been  filed." 
Pursuant  to  the  provisions  of  sections  34 
and  490  aforesaid,  the  superior  court  made 
the  following  rule,  which  was  duly  approved 
by  the  Supreme  Court:  "(82)  Notice  in  writ- 
ing of  the  filing  of  a  Mil  of  exceptions  shall 
be  given  by  the  party  filing  the  same  to  the 
adverse  party  within  two  days  thereafter. 
Said  notice  shall  be  served  by  any  person 
by  leaving  the  same  in  the  hands  and  posses- 
sion of  the  attorney  of  record  of  such  ad- 
verse party  or  at  the  office  of  such  attorney 
with  some  person  having  charge  thereof. 
If  there  be  no  attorney  of  record  of  the  ad- 
verse party,  or  if  service  cannot  be  made 
upon  such  attorney  as  aforesaid,  said  no- 
tice shall  be  served  upon  the  adverse  party 
in  such  manner  as  a  justice  of  the  court  may 
specially  direct."  Upon  the  adoption  of  the 
rule  80  authorized,  the  same  became  a  part 
of  the  law  of  the  state,  and  governs  the 
subject-matter  to  which  it  relates,  and  can- 
not be  ignored.    As  it  is  of  statutory  origin, 


it  can  l)e  changed,  modified,  or  repealed  only 
In  the  manner  provided  by  statute.  Obe- 
dience to  its  mandate  became  a  necessary 
step  in  the  procedure  to  be  taken  In  the 
prosecution  of  bills  of  exceptions.  Whether 
the  word  "manner,"  in  said  section  480,  in- 
cludes time  is  a  question  of  legislative  intent. 
As  the  court  held  in  United  States  v.  Morris, 
1  Curt  23,  Fed.  C!as.  No.  16,815:  "The  time 
when  such  order  is  to  be  entered  may  or 
may  not  be  considered  as  part  of  the  'man- 
ner of  remitting.'  •  *  •  It  may  be  that, 
though  not  naturally  included.  Congress  in- 
tended to  embrace  tite  time  of  entering  the 
order  in  the  words  In  like  manner;'  and 
therefore  It  is  necessary  to  look  carefully 
at  the  different  parts  of  this  statute,  and 
see  if  such  was  the  intention  of  Congress." 
The  evident  Intent  of  the  Legislature,  as 
expressed  in  the  court  and  practice  act,  was 
to  confer  upon  the  courts  of  the  state  power 
to  facilitate  progress  In  the  conduct  of  litiga- 
tion -before  them.  That  act  certainly  was 
not  passed  for  the  irarpose  of  delaying  pro- 
ceedings in  court. 

In  section  490,  hereinbefore  quoted,  the 
word  "manner"  is  broad  enough  to  include 
time.  In  State  v.  McClure,  91  Wis.  816, 
64  N.  W.  092,  it  was  decided  that  "the  word 
"manner*  in  a  statute  may  undoubtedly  in- 
clude 'time,'  if  such  seems  to  have  been  the 
Intent  of  the  lawmakers."  Also  in  Harris  v. 
Doherty,  119  Mass.  143,  it  was  the  opinion  of 
the  court  that  "as  no  time  is  otherwise  pre- 
scribed for  the  service  of  trustee  processes, 
the  manner'  evidently  Includes  the  time,  as 
well  as  the  form,  of  service."  But,  even  If 
we  had  been  constrained  to  hold  that  the 
wording  of  section  490  does  not  Include 
"time,"  nevertheless  the  provisions  of  sec- 
tion 34  are  sufficient  for  that  purpose,  and 
in  either  event  the  rule  must  be  maintained. 

The  argument  that  the  provision  for  no- 
tice under  rule  32  is  unnecessary  because 
notice  by  the  clerk  under  rule  31  Is  suffi- 
cient is  not  properly  addressed  to  this  court; 
suggestions  for  alterations  or  amendments 
of  the  rules  of  the  superior  court  should  be 
made  to  that  tribunal. 

It  is  a  sufficient  answer  to  the  plaintiff's 
argument  concerning  the  discretion  reserv- 
ed to  the  superior  court  in  certain  cases, 
under  rule  32,  to  suggest  the  fact  that  this 
case  does  not  come  within  the  purview  of 
those  exceptions  to  the  rule. 

Plaintiff's  bill  of  exceptions  dismissed,  and 
case  remanded  to  the  superior  court  for 
further  proceedings. 


MITCHELL  V.  DONANSKL 

(Supreme  Court  of  Rliode   Island.    Nov.  9. 
1900.) 

1.  St.A.NDim— WoBDB  Slanobbous  Feb  Sb. 

A   charee   that  one  threatened   to  assault 
and  kill  another  is  not  slanderoUa  per  ae. 
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2.  Maliciotts  PBoaacuTioif— Cbikinai.  Pxos- 

lODTIOH— COMICENCEIOEITT— NkOBBSITX'. 

An  action  for  malicious  proeecation,  baaed 
•n  a  pomplaint  and  warrant  diarcinK  plain- 
tiff with  threatening  to  aaaanlt  and  kill  defend- 
ant, will  not  lie  where  plaintiff  haa  not  been 
arrested  onder  the  warrant 

[Bd.  Note.— For  cases  in  point,  aee  Cent.  Die. 
Tol.  38,  Malidons  Proaecntion,  i  8.] 

8.  Saxb— TiBxinATioR  or  OBnaitAi.  Pbobb- 

CTJTION— NKOEaSITT. 

An  action  for  malicious  proeecntion  was 
based  on  a  complaint  charginK  plaintiff  with 
threatening  to  assanlt  and  kill  defendant  A 
warrant  was  issued  on  the  complaint  and  placed 
in  the  hands  of  an  officer  who  did  not  serve  it 
because  defendant  instructed  him  not  to  serve 
it.  Held,  that  the  criminal  proceeding  was 
not  at  an  end,  essential  to  the  maintenance  of 
the  action,  and  the  court  must  at  least  dis- 
cliarge  plaintiff  or  recall  the  warrant  before 
the  action  oonld  be  maintained. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Vlg. 
▼ol.  S3,  Malicious  ProsecnUon,  (t  TO,  71.] 

Bxceptions  from  Sup^w  Court 
Action   by   Peter  Mitchell   against  PauU 
Donanski.     There  was  a  jndgmait  sustain- 
ing a  demurrer  to  the  declaration,  and  plain- 
tiff excepts.    Overruled. 

Argued  before  DOUGLAS,  C.  X,  and  DtT- 
BOIS,  BLODGBTT,  JOHNSON,  and  PABK- 
HURST,  JJ. 

Edward  O.  Garr,  for  plaintiff.  William  T. 
O'Donnell  and  Edward  De  Y.  O'Connor,  for 
defendant 

BLODOETT,  J.  Tbe  defendants  demur- 
rer to  the  declaration  In  this  action  for  mali- 
cious prosecution  having  been  sustained  by 
the  superior  court,  the  plaintilf  seeks  here 
a  reversal  of  tbat  mllhg  by  his  exceptions 
thereto. 

The  error  alleged  is  thus  stated:  "Tbat  said 
court  made  an  error  of  law  In  sustaining 
said  demurrer:  (a)  In  deciding  that  plaintiff 
had  not  alleged  in  said  declaration  such  a 
commencement  or  beginning  of  tbe  criminal 
prosecution  declared  upon  as  to  entitle  him 
to  maintain  tbe  present  action,  (b)  In  decid- 
ing tbat  service  of  proems — 1.  e.,  arrest  of 
the  defendant  In  the  criminal  prosecution — 
was  necessary  to  the  maintenance  of  the  pres- 
ent action,  (c)  In  deciding  that  plaintiff  bad 
not  alleged  in  his  said  declaration  such  a 
termination  of  the  criminal  prosecution  as  to 
entitle  him  to  maintain  the  present  action, 
<d)  In  deciding  that  plaintiff  bad  not  set 
forth  in  said  declaration  a  cause  of  action." 
The  declaration,  after  alleging  a  complaint 
under  oath  to  tbe  clerk  of  tbe  Fifth  judicial 
district  court  by  tbe  defendant  against  the 
plaintiff,  "falsely,  maliciously,  and  without 
probable  cause"  charging  him  with  threaten- 
ing to  assault  and  to  kill  the  defendant,  and 
the  Issuance  of  a  warrant  thereon  and  Its 
direction  and  delivery  to  one  James  Hoard, 
Jr.,  the  town  sergeant  of  Bristol,  for  serv- 
ice, thus  continues:  "tbat  tbe  said  James 
Hoard,  Jr.,  had  said  warrant  in  his  bands 
and  possession  for  the  purpose  and  with  the 
intention  of  serving  tbe  same  on  the  said 
plaintiff  for  a  long  t}me,  to  wit,  till  the  twen- 


ty-second day  of  said  month,  and  during  all 
tbat  time  made  divers  efforts  and  attempts  b> 
serve  the  same  on  the  said  plaintiff ;  that  on 
said  last-mentioned  day  tbe  said  defendant  In- 
structed said  James  Hoard,  Jr.,  not  to  serve 
the  said  warrant  upon  the  said  plaintiff  but 
to  forever  desist  from  and  abandon  the  same 
and  the  said  James  Hoard,  Jr.,  did  thereap- 
on  desist  from  the  service  of  said  warrant 
on  said  plaintiff  and  entirely  abandon  tbe 
same,  and  said  defendant  paid  the  costs  of 
said  prOsecutiim  to  said  last-mentioned  date 
and  withdrew,  dismissed,  and  entirely  aban- 
doned said  complaint  and  prosecution."  It 
is  evident  that  the  charge  preferred  against 
tbe  plaintiff  was  not  tbe  commlasioa  of  a 
crime,  and  was  not  slanderous  per  se. 

In  Fanning  v.  Chace,  17  R.  I.  388,  22 
AU.  275,  13  L.  B.  A.  134,  83  Am.  St  Rep. 
878,  this  court  says:  "It  therefore  follows 
that,  as  mere  Intent  to  commit  a  crime  Is 
not  a  violation  of  law,  and  hence  not  punisb- 
able,  to  accuse  one  of  having  such  an  intent 
is  not  to  accuse  him  of  any  crime  or  of- 
fense." While  there  is  not  a  uniformity  of 
decision  upon  this  question,  cases  are  not 
wanting  which  hold  that.  In  a  criminal  prose- 
cution, service  of  process  is  necessary  before 
an  action  of  malicious  prosecution  will  lie. 
In  Byne  v.  Moore,  1  Marsh,  12, 18,  it  was  said 
Biy  Lord  Chief  Justice  Mansfield:  "I  cannot 
see  what  damage  a  man  can  sustain  by  the 
preferring  a  bill  of  indictment  against  him 
which  is  not  found.  How  then  can  the  law 
say  that  a  man  can  support  an  action  for  pre- 
ferring an  indictment  against  him  by  which 
he  has  sustained  no  actual  damage?  It  does 
not  appear  that  the  plaintlfTs  personal  secur- 
ity was  ever  endangered.  •  •  •  It  would 
be  a  very  bad  precedent  If  this  nonsnlt  were 
set  aside,  as  every  bill  that  was  thrown  out 
by  the  grand  Jury,  would  bacome  the  founda- 
tion of  an  action."  So  in  Cooper  v.  Armour 
et  al.,  42  Fed.  216,  217,  8  L.  R.  A.  47,  it  was 
said  by  Judge  Wallace:  "Without  doubt,  Hbel 
or  slander  will  lie  for  an  accusation  to  a  mag- 
istrate when  made  with  no  bona  fide  inten- 
tion of  prosecuting  it  Unless  such  facts  can 
be  shown  by  the  person  accused,  or  unless 
he  Is  subjected  to  the  vexation  and  expense 
of  process  against  him,  upon  principle,  be 
ought  not  to  be  allowed  to  recover."  And 
in  Gregory  v.  Derby,  8  Car.  &  Payne,  748, 
there  is  also  the  dictum  of  Patteson,  J.,  that, 
"if  the  party  was  never  apprehended,  no  ac- 
tion at  all  would  lie."  And  it  is  also  ob- 
served by  Colcock,  J.,  in  O'Drlscoll  v.  M'Bui^ 
ney,  2  Nott  &  McC.  (S.  C.)  54 :  "There  can  be 
no  prosecution  without  an  arrest"  And  see 
Lawyer  v.  Loomls,  3  Thomp.  &  O.  (N.  T.) 
895;  Heyward  v.  Cuthbert,  4  McCord  (8.  C.) 
354;  Sheppard  V.  Furniss,  19  Ala.  760;  and 
Savin  V.  Roberts,  12  Mod.  208,  210,  211. 

It  is  quite  evident  that  no  action  would  lie 
for  the  mailcIouB  prosecution  of  a  civil  action 
if  the  plaintiff  had  not  been  arrested  or  his 
proper^  attached,  or  he  bad  not  even  been 


Digitized  by 


Google 


R.I.) 


J.  B.  BABNABT  CO.  v.  JOHNSTON. 


613 


aanunoned,  and  we  tblnk  the  analogy  should 
hold  good  In  criminal  cases,  at  least  where 
the  charge  is  not  actionable  per  se  or  where 
there  is  no  specific  allegation  of  special  dam- 
age accruing  before  the  service.  And  the 
case  at  bar  Is  of  this  class.  Indeed,  before 
the  case  can  be  said  to  have  terminated  in 
his  favor  the  plaintiff  here  must  in  some  way 
be  made  a  party  to  It,  and  in  strictness  he 
la  not  a  party  until  he  Is  made  so  by  the  serv- 
ice of  process.  The  authorities  are  not 
agreed  as  to  what  constitutes  the  termination 
of  the  original  action.  But  it  clearly  is  not 
In  the  power  of  the  complainant  to  instruct 
an  oflScer,  charged  with  the  criminal  process 
of  the  state,  to  disregard  the  mandate  of  the 
court  which  Issued  the  process  and  thereby 
to  end  the  proceeding.  For  all  that  appears 
In  the  declaration  the  warrant  of  arrest  is 
still  in  the  bands  of  the  officer  who  may  serve 
it  at  any  time.  The  action  of  the  court  In 
discharging  the  accused  or  in  recalling  the 
warrant  to  at  least  necessary  before  this  pro- 
ceeding can  be  held  to  be  at  an  end.  Thus 
In  White  V.  Apsley  Rubber  Co.,  181  Mass. 
839,  Ml  (1802),  03  N.  B.  885,  it  was  said: 
"The  warrant  has  never  been  returned  and 
since  It  was  Issued  there  has  been  no  judicial 
action  upon  the  complaint.  The  fact  that 
the  prosecution  has  not  been  terminated  bars 
any  recovery  npon  the  counts  for  malicious 
inrosecutlon,"  thns  dlsttngnlshlng  between 
snch  an  action  and  an  action  for  the  abuse 
of  process.  Bee,  also,  Knott  v.  Sargent,  125 
Mass.  96;  Com.  v.  Hart,  149  Mass.  7-9,  20  N. 
E.  310;  Com.  v.  McOlasky,  161  Mass.  488, 
2B  N.  B.  72;  Graves  v.  Dawson,  183  Mass. 
419;  and  Langford  v.  Boston  &  Albany  R.  R. 
O).,  144  Mass.  481,  11  N.  E.  697.  The  pro- 
ceedings, in  case  a  charge  of  threatened 
violence  or  other  criminal  charge  triable  be- 
fore a  district  conrt  is  not  sustained,  are  thus 
specified  In  section  167;  p.  46,  of  the  conrt 
and  practice  act  of  1906,  viz.:  "The  conrt 
shall  forthwith  discharge  the  accused." 

In  Ohapman  v.  Woods,  6  Blackf.  (Ind.) 
604,  606,  In  which  the  original  Indictment  was 
Bol.  mossed  and  the  court  rendered  the  fol- 
lowing Judgment:  "It  is,  therefore,  consldw- 
ed  that  said  defuidant  as  to  said  Indictment 
go  hence,  thereof  acquit,  without  day."  It 
was  said  that  all  the  anthorlties  concur  that, 
to  support  an  action  for  malicious  prosecu- 
tion, it  must  be  shown  that  the  prosecution 
Is  determined,  "and  perhaps  it  is  equally 
tme  that  the  entry  of  a  nolle  prosequi  by  the 
prosecuting  attorney  without  any  Judgment 
of  the  court  discharging  the  defendant  from 
the  Indictment,  Is  not  regarded  as  such  a 
termination.  •  •  •  Is  the  prosecution  to 
which  reference  is  made  in  this  case  at  an 
end?  We  answer  It  is.  Although  a  new  in- 
dictment may  be  preferred  against  the  de- 
fendant, new  process  cannot  Issue  upon  the 
former  indictment  The  Judgment  of  the 
court  puts  an  end  to  further  proceedings 
against  the  defendant  npon  It    Where  a  man 


Is  maliciously  Indicted  be  may  not  be  able 
to  obtain  a  trial  on  the  merits,  If  the  prose- 
cuting attorney  Is  determined  to,  and  actual- 
ly does,  nol.  pros,  the  Indictment  It  Is, 
therefore,  not  unreasonable  that  he  sbonid, 
in  that  event  ask  for  and  obtain  a  Judgment 
of  the  court  discharging  him  from  further 
answering  to  the  indictment  and  in  such  a 
case.  If  no  action  lies,  an  Innocent  man  may 
be  harassed  without  the  hope  of  redress." 
And  see  Hays  v.  Blizzard,  SO  Ind.  457;  Oal- 
lagher  v.  Stoddard,  47  Hun  (N.  Y.)  101 ;  Stan- 
ton V.  Hart  27  Mich.  639;  Fay  v.  CNelll, 
86  N.  Y.  11;  Lytton  v.  Balrd,  96  Ind.  8«, 
361;  Kelley  v.  Sage,  12  Ean.  109;  M'Ck>r- 
mick  v.  Slsson,  7  Cow.  (N.  T.)  715;  Driggs 
V.  Burton,  44  Vt  124-148;  Smith  v.  Shackle- 
ford,  1  Nott  &  McC.  (8.  C.)  88;  Whaley  v. 
Lawton,  67  S.  C.  259,  35  8.  B,  741;  Combe 
V.  Capron,  1  Moody  &  Rob.  898;  Sayles  v. 
Brlgga,  4  Mete.  (Mass.)  421 ;  Carpenter  v.  Nut- 
ter, 127  Cal.  61,  69  Pac.  301;  2  Greenl.  on  Bv. 
t  462;  and  see  observation  of  Lord  Tenter- 
den,  0.  J.,  In  Whitworth  v.  Hall,  2  Bam.  & 
Adol.,  at  page  697. 

The  plaintiff's  exceptions  are  overruled, 
the  demurrer  Is  sustained,  and  the  case  Is 
remitted  to  the  superior  court  for  further 
proceedings. 


J.  B.  BARNABT  00.  v.  JOHNSTON. 

(Supreme  Conrt  of  Rhode  Island.   Jan.  9, 

1907.) 
IiANDLoan    AND    Tknaiit  —  Tknanot    raoM 

Month  to  Mouth. 

Gen.  Laws  1896,  c.  269,  {  6,  iirovides  that 
If  there  be  no  time  of  termination  of  a  letting 
agreed  upon,  it  shall  be  deemed  a  lettins  from 
year  to  year,  provided  that,  in  any  case  of  a 
letting  at  a  certain  rate  per  month,  without  any 
other  reference  as  to  time,  the  lettine  shall  be 
deemed  one  from  month  to  month.  Held  that 
where  the  landlord,  on  making  the  letting,  told 
the  tenant  that  he  might  occupy  the  premises 
by  paying  a  certain  sum  per  month  until  such 
time  as  the  landlord  miicht  want  the  premises, 
it  was  a  letting  from  month  to  month. 

[Bd.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  32.  Landlord  and  Tenant  «§  391-394.] 

Bxceptlons  from  Superior  Court  Provi- 
dence County. 

Action  by  the  J.  B.  Bamaby  Company 
against  John  J.  Johnston.  Vordlct  for  de- 
fendant and  plaintiff  brings  exc^ttlons  to 
the  granting  of  a  new  triaL  Elzceptlons  over- 
ruled. 

Argued  before  DOUGLAS,  O  J.,  and  DU- 
BOIS, BLODQBTT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Edward  D.  Bassett  and  Wilbur  A.  Scott 
fbr  plaintiffs  James  J.  McGovem,  for  de- 
fendant 

JOHNSON,  J.  This  Is  an  action  of  tres- 
pass and  ejectment  for  the  possession  of 
premises  numbered  202  on  Westminster  street 
in  the  city  of  Providence.  On  trial  In  the 
superior  court  a  verdict  was  rendered  for 
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tbe  defaidant  The  plaintiff  moved  for  a 
new  trial  on  tbe  ground  that  tbe  verdict  was 
against  tbe  evidence  and  the  weight  thereof, 
and  said  motion  was  granted.  To  tbls  deci- 
sion the  defendant  duly  excepted,  and  tbe 
case  is  now  before  ns  on  said  exception. 

The  evidence  showed  that  the  defendant 
had  for  several  years  occupied  said  premises 
as  a  tenant  of  tbe  M.  J.  Harson  Company, 
which  held  the  same  under  a  lease  from  tbe 
owners.  After  the  termination  of  the  lease- 
hold Interest  of  said  M.  J.  Harson  Company, 
tbe  plaintiff  corporation,  in  February,  1904, 
acquired  a  lease  of  said  premises,  and  in  the 
latter  part  of  said  month,  about  the  19th  or 
20tb,  let  tbe  same  to  the  defendant,  bis  ten- 
ancy under  tbe  plaintiff  beginning  Marcb, 
1904.  Walter  A.  Scott,  president  of  the  plain- 
tiff corporation,  testified  as  to  said  letting  as 
follows :  "Q.  Will  yon  state  what  you  recall 
of  tbe  conversation?  A.  He  came  into  tbe 
store  and  Mr.  Congdon,  our  bookkeeper,  call- 
ed me  from  the  back  office,  saying  Mr.  John- 
ston would  like  to  see  me,  and  Mr.  Johnston 
said  he  learned  we  obtained  a  lease  of  the 
store  and  he  would  like  to  see  what  arrange- 
ment can  be  made  attout  my  staying,  or 
whether  we  were  to  occupy  tbe  store  and 
be  was  to  get  out,  and  I  told  him  we  were 
not  likely  to  occupy  the  store  right  away,  but 
I  couldn't  tell  bow  soon,  but.  If  a  satisfactory 
arrangement  could  be  made,  we  were  willing 
be  should  stay  until  we  were  ready.  He  ask- 
ed for  a  lease  and  we  couldn't  give  him  one 
because  we  didn't  know  how  soon  we  would 
want  to  occupy  It  We  were  talking  about 
putting  a  shoe  d^artment  In  In  July.  I  told 
him  if  be  wanted  to  stay  in  tbe  store  at  tbe 
same  price  he  was  paying  Harson  be  could 
stay  until  we  wanted  it  •  •  •  Q.  What 
was  said  as  to  the  rent?  A.  I  told  blm  he 
could  occupy  It  at  the  same  price  be  paid  Mr. 
Harson,  and,  not  knowing  what  that  was,  I 
called  out  my  bookkeeper  who  stood  at  my 
left  at  the  wicket  and  asked  bim  to  see 
what  the  amount  was  and  be  told  me  $180  a 
month.  Q.  Where  did  tbe  bookkeeper  look 
to  find  it?  A.  In  Mr.  Harson's  books  which 
bad  been  left  with  us  by  tbe  referee  In  bank- 
ruptcy. Q.  Do  yon  recall  tbe  particular  en- 
try as  to  tbe  rent  you  mentioned?  A.  $180 
a  month  each  month  had  been  paid  for  tbe 
rent  of  tbe  store."  The  testimony  of  Mr. 
Scott  is  corroborated  by  that  of  tbe  book- 
keeper of  the  plaintiff  corporation.  Tbe  de- 
fendant testified  that  be  asked  Mr.  Scott  if 
be  could  continue  In  the  store  as  be  bad  It, 
and  that  Mr.  Scott  eald  he  could,  and  that 
he  took  It  for  granted  it  was  the  same  as  he 
had  It  from  Harson,  and  be  bad  It  from  blm 
by  tbe  year ;  that  tbere  was  no  change  In  the 
time  of  payment  and  that  tbe  receipts  for 
rent  were  made  out  from  tbe  first  of  one 
month  to  the  first  of  tbe  next  month.  On  the 
30th  day  of  June,  1906,  the  following  notice 
was  served  upon  tbe  defendant:    "Mr.  John 


J.  Johnston  or  Jolmston  Bros.,  Providence, 
R.  I.  Ton  are  hereby  given  notice  to  quit 
vacate,  remove  from  and  deliver  up  to  the 
J.  B.  Bamaby  Company,  the  premises  you 
now  Iiold  of  tbe  said  J.  B.  Bamaby  Com- 
pany as  tenant  from  month  to  month,  on  or 
before  the  first  day  of  August  next  said 
premises  being  tbe  store  and  basement  con- 
nected therewith,  situated  on  Westminster 
street  in  the  city  oi  Providence  and  numbered 
202  on  said  street  The  J.  B.  Bamaby  Com- 
pany, by  Walter  A.  Scott  Pres't"  Mr.  Stott 
testified  that  tbls  notice  was  dated  July  2, 
1906.  Tbe  action  was  commenced  August  2, 
1906. 

The  defendant's  counsel  contends  that  this 
evidence  makes  out  a  tenancy  from  year  to 
year  .under  Gen.  Laws  1896,  c.  269,  g"  6,  which 
reads :  "The  time  agreed  uxwn  in  a  definite 
letting  shall  be  tbe  time  of  the  termination 
thereof  for  all  purposes,  and,  if  there  be  no 
time  of  termination  agreed  upon,  it  shall  be 
deemed  a  letting  from  year  to  year:  Provid- 
ed, that  In  any  case  of  a  letting  at  a  certain 
rate  per  month  without  any  other  reference 
as  to  time,  the  letting  shall  be  deemed  a  let- 
ting from  month  to  month."  Arguing  upon 
that  portion  of  Mr.  Scott's  testimony  where 
he  says:  "We  were  talking  about  putting  a 
shoe  department  In  in  July.  I  told  blm  If 
be  wanted  to  stay  In  the  store  at  tbe  same 
price  he  was  paying  Harson,  he  could  stay 
until  we  wanted  it" — defendant's  counsel 
claims  that  this  language  constituted  such 
other  reference  as  to  time  as  to  make  the 
letting  one  from  year  to  year,  instead  of  from 
month  to  month.  Tbe  contention  is  witlioat 
merit  The  statute  in  tbe  words,  "witlioat 
any  other  reference  as  to  time,''  does  not 
contemplate  a  mere  reference  to  the  probable 
time  when  the  landlord  may  want  the  prem- 
ises for  himself,  but  such  a  reference  to  time 
as  tends  to  show  tbat  a  period  of  tenancy  oth- 
er than  one  month  was  intended;  as,  for  in- 
stance, a  letting  at  a  certain  price  per  month 
for  one  year.  In  this  case  no  definite  time 
was  Indicated.  The  defendant  was  merely 
Informed  that  tbe  plaintiff  would  probably 
want  the  premises  at  some  time  In  tbe  not 
distant  future.  In  answer  to  cross-question 
67  (page  17),  Mr.  Scott  said:  "I  told  him  we 
shouldn't  use  the  store  right  away  and  if  be 
wished  to  continue  bis  tenancy  by  paying 
the  same  price  per  month  he  paid  Harson's 
people  I  was  willing  he  should  do  so,  and 
when  we  wanted  the  store  we  would  give  him 
a  certain  notice."  The  letting  was  clearly 
the  "letting  at  a  certain  rate  per  month  with- 
out any  other  reference  as  to  the  time,"  con- 
templated by  tbe  proviso  of  section  6. 

The  preponderance  of  the  evidence  was 
clearly  against  the  verdict  Tbe  def»idant's 
exception  is  overruled,  and  the  case  is  re- 
manded to  the  superior  court  for  a  new  trial 
in  accordance  with  its  decision. 
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SWIFT  &  CX).  ▼.  LITTMl 

(Snpreme  Court  of  Rhode  laland.    Jan.  11, 
1907.) 

corfobations  —  fobeion     cobpobation  — 

Right  to  Suk. 

Gen.  Laws  1896.  c.  253,  as  amended  by 
Pab.  Laws  1902,  p.  53,  c.  980,  provides  that 
no  foreign  corporation  shall  "carry  on  within 
this  state  the  business  for  which  it  was  incor- 
porated, or  enforce  in  (he  courts  of  this  state 
any  contract  made  within  this  state,  unless  it 
shall  hare  complied  with  the  following  sec- 
tions." Held,  that  a  compliance  with  the  stat- 
ute subsequent  to  the  makinK  of  a  contract 
within  the  state,  but  prior  to  the  commencement 
of  an  action  for  a  breach  of  such  contract,  is  a 
compliance  authorising  the  corporation  to  main- 
tain the  action. 

[Kd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ToL  12,  Corporations,  §§  2544,  2563-2567.] 

Action  by  Swift  ft  Co.  against  Amos  P. 
lilttle.  Certified  to  the  Snpreme  Conrt  on  a 
question  of  law. 

Argued  before  DOUGLAS,  0.  X,  and  DU- 
BOIS, BLODGBTT,  JOHNSON,  and  PARK- 
HURST,  JJ. 

Bdward  D.  Bassett,  Michael  W.  Callaglian, 
and  William  J.  Brown,  for  plaintiff.  Ed- 
wards &  Augell  and  Barney  &  Lee,  for  de- 
fendant 


DOUGLAS,  C  J.  This  case  depends  upon 
the  construction  of  section  36  of  chapter  253 
of  the  General  Laws  1896,  as  amended  by 
chapter  980,  p.  53,  of  tbe  Public  Laws  1902, 
which  reads  as  follows:  "Sec.  36.  No  cor- 
poration, unless  incorporated  by  the  Gener- 
al Assembly  of  this  state,  or  under  general 
law  of  this  state,  excepting  national  banking 
associations  or  other  corporations  existing 
under  the  laws  or  by  the  authority  of  the 
United  States,  shall  carry  on  within  this 
state  the  business  for  which  it  was  incor- 
porated, or  enforce  in  tfte  courts  of  this  state 
any  contract  made  wttMn  this  state,  unless 
it  sliall  have  complied  with  the  following 
sections  of  this  chapter."  The  words  In  ital- 
ics were  added  by  chapter  980.  The  "follow- 
ing sections"  of  chapter  253  direct  that  a 
foreign  corporation  shall  appoint  and  con- 
tinue an  attorney  In  this  state  to  receive  serv- 
ice of  process,  and  Impose  a  penalty  upon 
any  person  who  acts  as  agent  in  this  state 
of  any  such  corporation  unless  such  corpora- 
tion shall  have  appointed  an  attorney  to  re- 
ceive service  of  process.  The  di£Sculty  In 
construction  is  caused  by  the  fact  that  tbe 
statute  contains  two  prohibitions  and  the  con- 
dition affecting  them  is  only  once  expressed. 
This  section  fully  expressed  would  read,  ac- 
cording to  the  establlsbed  structure  of  the 
English  language,  as  follows:  "No  corpora- 
tion except,"  etc.,  "shall  carry  on  within  this 
state  the  business  for  which  It  was  Incor- 
|X)rated  unless  It  shall  have  complied  with 
tbe  following  sections  of  this  chapter,  or  shall 
enforce  in  the  courts  of  this  state  any  con- 
tract made  within  this  state  unless  it  shall 
have  compiled  with  the  following  sections 
of  this  chapter." 


The  defendant  contends  that  the  second 
clause  should  be  construed  to  mean  the  same 
as  if  It  read,  "or  sball  enforce  in  the  courts 
of  this  state  any  contract  made  within  this 
state  unless  it  sball  have  complied  with  tbe 
following  sections  of  this  chapter  before  mak- 
ing the  contract."  This  is  not  a  natural  con- 
struction of  the  section.  There  are  two  pro- 
hibitions to  which  the  condition  is  the  same. 
In  each  case  it  Is  the  appointment  of  an 
attorney.  If  a  foreign  corporation  wishes  to 
carry  on  business  in  this  state  It  must  first 
appoint  an  attorney.  If  it  desires  to  sue 
upon,  or  set  up  in  defense,  a  contract  made 
in  this  state.  It  must  first  appoint  an  attor- 
ney. Compliance  with  the  condition  must 
precede  tbe  act.  Tbe  last  clause  of  the  sec- 
tion does  not  prohibit  a  corporation  setting  up 
a  contract  in  our  courts  unless  the  corpora- 
tion has  compiled  with  tbe  first  clause  of  tbe 
section,  but  unless  it  lias  appointed  an  attor- 
ney as  provided  in  tbe  following  sections. 

The  argument  for  the  defendant's  construc- 
tion is  as  follows:  There  can  Be  no  ques- 
tion that,  in  relation  to  carrying  on  business, 
the  words  "unless  it  shall  tiave  complied" 
refer  to  time  prior  to  such  carrying  on  of 
business,  and  therefore,  in  relation  to  en- 
forcing a  contract  in  our  courts,  they  must 
refer,  not  to  the  time  when  the  contract  Is 
sought  to  be  enforced,  but  to  the  time  when 
the  business  was  carried  on  or  the  contract 
was  made;  that  the  words  In  question  refer 
Jointly  and  not  separately  to  both  prohibi- 
tions. The  plain  answer  to  this  is  that  the 
statute  does  not  state  the  two  prohibitions 
conjunctively  but  disjunctively.  Grammat- 
ically they  do  not  stand  together,  but  apart, 
being  separated  by  the  word  "or."  The  stat- 
ute is  a  penal  one,  or  at  least  Imposes  a  dis- 
ability, and  the  court  cannot  distort  Its  lan- 
guage for  the  purpose  of  aggravating  the 
penalty.  The  confusion  of  thought  in  tbe  de- 
fendant's argiunent  arises  partly  from  the  as- 
sumption that  the  "carrying  on  business"  re- 
ferred to  in  the  first  clause  of  the  section  is 
Identical  with  "making  a  contract"  referred 
to  In  the  second.  This  becomes  clear  when 
we  consider  the  difference  In  the  things  treat- 
ed of  In  the  two  clauses  of  the  section.  Car- 
rying on  the  business  for  which  a  corpora- 
tion is  Incorporated  is  not  the  same  thing 
as  making  a  contract  within  this  state.  Still 
less  Is  setting  up  a  contract  in  court  doing 
business  in  the  sense  of  this  statute.  Carry- 
ing on  business  doubtless  generally  Involves 
making  contracts,  though  a  cash  business  may 
not  Involve  executory  contracts  which  need 
enforcement  So,  many  contracts  may  be 
imagined  which  may  be  made  in  this  state 
and  which  may  inure  to  the  benefit  of  a 
foreign  corporation  which  never  In  any  prop- 
er sense  has  done,  within  the  state,  the  busi- 
ness for  which  it  is  incorporated.  For  In- 
stance, the  Pennsylvania  Railroad  Company 
hired  and  maintained  an  office  in  Providence 
for  the  purpose  of  inducing  shippers  to  send 
freight  over  its  lines.    It  makes  no  contracts 
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with  them  directly,  and  takes  their  goods  out- 
side the  limits  of  this  state  to  transport  fur- 
ther. We  held  in  Pennsylvania  R.  R.  Co.  ▼. 
Berger,  27  R.  I.  688,  65  Aa  261,  that  the 
maintenance  of  this  office  was  not  the  carry- 
ing oa  within  this  state  of  the  boslness  for 
which  this  railroad  company  was  Incorporat- 
ed, which  Is  transporting  passengers  and 
freight  When  a  shipper  receives  a  bill  of 
lading  from  the  New  7ork,  New  Haven  & 
Hartford  Railroad  Company  for  goods  to  be 
transported  beyond  New  York,  he  finds  upon 
It  a  notice  that,  in  Issnlng  this  bill  for  points 
beyond  its  own  line,  It  acts  only  as  agent 
for  the  companies  with  which  it  connects,  and 
assumes  no  responsibility  as  a  carrier  beyond 
its  own  line.  We  should  doubtless  hold  that 
such  a  connecting  line,  by  taking  the  goods 
and  assuming  the  responsibility  of  carrylnf 
them  further,  was  not  thus  doing  business 
within  this  state  In  any  fair  construction  of 
our  statute.  Tet,  under  the  defendant's  con- 
struction of  the  law,  if  such  foreign  omipany 
were  sued  upon  one  of  these  bills  of  lading 
in  our  courts,  as  It  might  be  by  attadunoit 
of  Its  cars  found  within  our  jurisdiction,  it 
could  not  comply  with  the  provisions  of  the 
following  sections  of  chapter  980  by  appoint- 
ing an  attorney  to  receive  service  of  process, 
and  then  enforce  in  its  defence  tlie  craiditiona 
of  the  contract. 

Again,  a  state  bank  or  trust  company  in 
Boston,  which  had  never  done  business  of 
any  kind  In  Rhode  Island,  might  purchase 
from  a  broker  In  Boston  a  note  or  bond  made 
and  payable  In  Rhode  Island,  secured  by  a 
mortgage  of  real  estate  situated  In  Rhode 
Island,  and  upon  default.  If  it  should  desire 
to  sue  In  our  courts  and  should  then  appoint 
an  attorney  to  receive  process  here.  It  could 
not  be  permitted  to  do  so  because,  before  the 
contract  was  originally  made,  it  had  not  ap- 
I>olnted  its  attorney.  Again,  a  foreign  rail* 
road  company  might  make  contracts  for  loco- 
motives to  be  built  and  delivered  to  a  car- 
rier in  Rhode  Island.  This  would  not  be 
canying  on  within  this  state  the  business 
for  which  It  was  Incorporated,  but  It  could 
not  enforce  such  contracts,  on  the  defendant's 
construction,  unless,  before  making  them,  it 
should  appoint  an  attorney  under  the  pro- 
visions of  this  statute.  Again,  take  the  case 
of  a  foreign  manufacturing  corporation  which, 
intending  to  establish  Itself  in  Rhode  Island, 
purchases  a  piece  of  land  and  makes  con- 
tracts with  Rhode  Island  contractors  to  build 
a  mill  but  does  not  appoint  an  attorney  to 
accept  service  of  process  until  the  mill  is  com- 
pleted and  it  Is  ready  to  begin  its  business  of 
manufacturing.  If  disputes  should  arise  In 
the  progress  of  the  work,  or  If  the  vendor 
should  refuse  to  deliver  possession  of  the 
land,  no  redress  could  be  had  on  these  con- 
tracts In  our  courts,  on  the  defendant's  read- 
ing of  the  statute,  because,  before  the  con- 
tracts had  been  severally  made,  no  attorney 
had  been  appointed.  In  short,  the  imposition 
upon  the  statute  of  the  words  which  are  not 


there  would  lead  to  the  grossest  absurdities. 

A  further  argument  for  tlie  def aidant;  still 
Involving*  to  some  extent,  the  same  errooeous 
identUcatlon  of  "carrying  oo  business"  with 
"making  a  contract,"  is  founded  upon  tlie 
supposed  intention  of  the  Oeneral  Assembly 
to  punish  a  foreign  corporation,  whidi  vio- 
lates tlie  first  proliibition  of  the  section,  by 
imposing  upon  It  an  inability  to  sue  In  our 
courts.  It  is  said  the  formw  law  ponlslied 
the  agent  of  the  corporation  which  did  busi- 
ness here  with  a  fine;  the  amendment  must 
have  Intended  to  punish  the  corporation  by 
forbidding  it  to  reap  the  advantage  of  the 
business  which  its  agent  has  unlawfully  done. 
If  this  had  been  the  object  of  the  omoidment. 
It  might  luve  been  effected  by  adding  to  the 
original  section  the  words,  "and  no  such  cor- 
poration shall  be  ];>ennitted  to  enforce  in  the 
oourts  of  this  state  any  contract  or  claim  In- 
volved in  or  growing  out  of  business  so  done." 
It  may  be  doubted  whether,  if  the  bill  for  the 
amendment  had  bem  thus  expressed,  the  Gea> 
eral  Assembly  would  luve  passed  it  At  any 
rate  it  is  plain  that  only  a  very  lively  Imagi- 
nation can  see  such  a  meaning  in  the  words 
they  adopted.  But  we  cannot  presume  that 
the  chief  object  of  the  amendment  was  to 
punish  the  ottoading  corporation.  In  Garratt 
Ford  Co.  T.  Vermont  MfSg.  Co.,  20  R.  L  187. 
189,  87  Aa  948,  049,  88  L.  R.  A.  545,  78  Am. 
8t  Bep.  852,  this  court  held  that  the  object  <^ 
the  statute,  before  the  amendment  was  "not 
to  Invalidate  contracts  but  to  require  foreign 
corporations  to  appoint  an  attorney  in  this 
state  upon  whom  service  of  process  may  be 
mada"  It  may  be  presumed  that  this  is  still 
the  object  of  the  act  as  amended,  but  f 
construed  as  urged  by  the  defendant,  it  re- 
moves forever  any  motive  to  appoint  an  at- 
torney if  once  the  law  has  been  transgressed. 
As  the  law  reads  It  furnishes  an  additional 
reason  for  obeying  It  and  works  no  Irrepa- 
rable Injury  or  Injustice  to  a  corporatloa 
which  may  tiave  Inadvertently  transgressed. 

The  answer  to  the  question  certified  to  us 
must  be  that :  The  appointment  by  a  foreign 
corporation  of  a  resident  attorney  upon  whom 
process  may  be  served  subsequent  to  the  mak- 
ing of  a  contract  within  this  state,  but  prior 
to  the  commencement  of  an  action  fbr  a 
breach  of  such  contract  Is  a  compliance  with 
the  statute  at  such  a  time  that  the  corpora- 
tion can  maintain  such  action,  and  it  will  be 
so  certifled. 


MOWRT  ▼.  BUSS. 

(Supreme  Court  of  Rhode  Island.   Jan.  11, 
1907.) 

ElzBOonon— Abbbst— PooB  Dbbtob's  Oath. 

Oen.  Laws  1896,  c  195,  |  14,  aa  amended 
by  Pub.  Laws  1902,  p.  40,  c  971,  {  5,  author- 
izes the  8Tii>erior  court  In  divorce  proceedings 
by  a  wife,  to  grant  temporary  alimony  and 
suit  money,  and  declares  that  the  allowance 
shall  be  so  far  regarded  as  a  judgment  for  debt 
that  suits  may  be  brought  or  executions  may 
Issue  thereon  for  amounts  due  and  unpaid  from 
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time  to  time,  soch  executions  to  ran  against 
the  goods  ana  chattels  of  the  hasband  and  for 
want  thereof  against  his  body.  Oen.  Laws 
1896,  e.  260,  j  1,  as  amended  by  Court  and 
Practice  Act  190S,  p.  364.  i  1153,  provides  that 
mny  penon  w&o  shall  be  imprisoned  for  debt 
waetaer  mi  original  writ,  mesne  process,  or 
•zecation,  etc.,  may  complain  to  the  Justice  of 
any  district  court  in  the  county  where  he  shall 
be  incarcerated  that  he  has  no  estate  whereof 
to  support  himself  in  jail  or  to  pay  jail  charges 
and  may  request  to  be  permitted  to  take  the 
poor  debtor's  oatlu  Held  tiiat,  where  a  defend- 
ant in  a  divorce  proceeding  was  incarcerated 
for  failure  to  satisfy  an  execution  for  alimony, 
and  suit  money,  he  was  not  simply  Imprisoned 
for  debt,  but  also  for  contempt  in  failing  to  com- 
ply witli  the  superior  court's  decree ;  and  henc« 
a  district  court  had  tio  jurisdiction  to  permit 
him  to  take  the  poor  debtors'  oath  and  obtain 
his  discliarge. 

[SM.  Note.— Fm  caaaa  in  point,  see  Cent  Dig. 
vol.  21.  Execution,  S  1309;  voL  17,  Divorce,  { 
763.) 

Petition  for  writ  of  prohibition  by  Bthel 
J.  Howry  against  George  N.  BUsa.  Writ 
snuite«L 

▲rgned  before  DODOLAS,  O.  X,  and  DU- 
BOIS. BLODGBTT.  JOHNSON,  and  PARK- 
HUBST,  JJ. 

Harrison  A.  McEenney  and  John  C.  Qninn, 
for  petitioner.  Page  &  Page  St  Cu8blng,  for 
Tespondent. 

DUBOIS,  J.  This  I8  a  petition  tor  a  writ 
of  prohibition  against  the  Justice  of  the  dis- 
trict court  of  the  Seventh  Judicial  district,  to 
prohibit  him  from  proceeding  to  administer 
the  oath  for  the  relief  of  poor  debtors  to  Al- 
bert It.  Howry,  the  husband  of  the  petition- 
er, upon  his  request  to  be  admitted  to  take 
the  same,  based  upon  his  complaint  that  he 
has  no  estate,  real  or  personal,  wherewith  to 
support  himself  In  Jail  or  to  pay  Jail  char- 
ges 

The  petitioner  alleges  that  she  is  the  peti- 
tioner In  a  petition  tor  divorce  against  her 
■aid  husband,  pending  In  the  superior  court; 
that  In  said  cause,  upon  her  petition,  said 
court  granted  her  an  allowance  of  $5  a  week 
for  her  support,  $20  for  counsel  fees,  and  $8 
for  witness  fees,  which  said  court  ordered 
■aid  Albert  L.  Howry  to  pay  at  fixed  times; 
that  said  Albert  L.  Howry  failed  to  comply 
with  said  order  of  said  court,  whereupon  the 
petitioner  took  out  an  execution  for  the 
amount  of  certain  sums  accrued,  in  nccord- 
ance  with  the  statute  in  such  case  made  and 
provided,  and  thereupon,  for  want  of  goods 
and  chattels,  said  Albert  L.  Howry  was  com- 
mitted upon  said  execution  to  the  state's  Jail 
in  Cranston  in  said  county  of  Providence; 
that  he  applied  to  George  N.  Bliss,  the  Justice 
of  a  district  court  in  said  county,  for  the 
benefit  of  the  poor  debtor's  oath,  under  Gen. 
Laws  1896,  c.  260,  and  any  amendment  there- 
of or  addition  thereto;  that  on  said  applica- 
tion said  George  N.  Bliss  caused  a  citation 
to  be  Issued  and  served  upon  her  for  a  hear- 
ing thereon  at  a  .certain  time  and  place  there- 
in set  forth,  and  that  said  hearing  will  take 
place  at  that  time  to  the  prejudice  of  her 


rights  unless  stayed  by  this  court  She  fur- 
ther alleges  that  said  Justice  has  no  Juris- 
diction in  the  premises  over  said  application 
and  has  no  authority  to  administer  said  oath 
to  her  husband,  and  concludes  with  a  prayer 
for  the  issuance  of  a  writ  of  prohibition. 
The  execution  upon  which  Albert  L.  Howry 
was  committed  to  Jail  was  issued  for  due  and, 
unpaid  weekly  allowances,  for  the  support 
of  the  petitioner,  which  said  Howry  had 
been  ordered  to  pay  by  decree  of  the  superior 
court.  It  was,  therefore,  an  execution  for 
alimony  pendente  lite.  By  the  terms  of  the 
court  and  practice  act  of  1906,  p.  3,  S  9: 
"The  superior  court  sball  have  exclusive  orig- 
inal Jurisdiction,  except  as  otherwise  provid- 
ed by  law,  of  suits  and  proceedings  in  equity, 
and  of  statutory  proceedings  following  the 
course  of  equity,  of  petitions  for  divorce, 
separate  maintenance,  alimony,  and  custody 
of  chUdren."  Gen.  Laws  1896,  c.  196,  S  14, 
as  amended  by  Pub.  Laws  1902,  p.  40,  c. 
971,  {  6,  reads  as  follows:  "Sec.  14.  The 
said  court  may  regulate  the  custody  and  pro- 
vide for  the  education,  maintenance,  and  snp- 
poTt  of  children  of  all  persons  by  them  di- 
vorced or  petitioning  for  a  divorce,  and  of 
all  persons  to  whom  a  separate  maintenance 
may  be  granted  or  who  may  petition  for 
the  same;  may  In  Its  discretion  make  such 
allowance  to  the  wife,  oat  of  the  estate  of 
the  husband,  for  the  purpose  of  enabling 
her  to  prosecute  or  defend  against  any  sHCh 
petition  for  divorce  or  separate  maintenance. 
In  case  she  has  no  property  of  her  own  avail- 
able for  such  purpose,  as  it  may  think  rea- 
sonable and  proper ;  which  allowance  shall  be 
so  far  regarded  as  a  Judgment  for  debt  that 
suits  may  be  brought  or  executions  may  Is- 
sue thereon  for  amounts  due  and  unpaid, 
from  time  to  time,  to  be  shown  by  affidavits 
of  the  person  entitled  to  the  same  and  the 
attorney  of  record  of  such  person,  such  execu- 
tions to  run  against  the  goods  and  chattels  of 
the  husband,  and  for  want  thereof  against 
his  body;  and  the  court  may  make  all  nec- 
essary orders  and  decrees  concerning  the 
same  and  the  same  at  any  time  may  alter, 
amend,  and  annul  for  sufficient  cause,  after 
notice  to  the  parties  interested  therein." 

The  respondent  argues  that  there  is  but 
one  question  to  be  considered,  namely:  "Is 
the  prisoner  In  prison  for  debt?"  and 
claims  that,  If  such  is  the  fact,  be  Is  un- 
questionably entitled  to  proceed  to  adminis- 
ter the  oath  for  the  relief  of  poor  debtors, 
upon  the  prisoner's  petition,  under  said  Gen. 
Laws  1896,  c.  260,  |  1.  This  section  was 
amended  by  the  court  and  practice  act  of 
1906,  p.  864,  {  1163,  and  reads  as  follows: 
"Section  1.  Any  person  who  shall  be  im- 
prisoned for  debt,  whether  on  original  writ, 
mesne  process,  or  execution,  or  for  nonpay- 
ment of  military  fine  or  town  or  state  taxes, 
or  on  execution  awarded  against  bim  as  de- 
fendant in  any  action  of  trespass  and  eject- 
ment or  trespass  quare  dausum  freglt,  in 
which  title  to  the  close  was  In  dispute  be- 
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tween  tbe  parties,  may  complain  to  the  Jus- 
tice of  any  district  court  In  the  county  where 
such  person  shall  be  committed  that  he  has 
no  estate,  real  or  personal,  wherewith  to 
support  himself  in  Jail  or  to  pay  Jail  charges 
and  may  request  to  be  admitted  to  take  the 
poor  debtor's  oath."  The  prisoner  Is  Im- 
'  prisoned  by  virtue  of  tiie  provisions  of  Pub. 
Laws  1902,  p.  40,  c.  971,  I  5,  amending  Oen, 
Laws,  c.  195,  i  14,  hereinbefore  set  forth. 
The  amendment  consists  of  that  part  of  the 
section  which  reads  as  follows:  "Which  al- 
lowance shall  be  so  far  regarded  as  a  Judg- 
ment for  debt  that  suits  may  be  brought  or 
executions  may  Issue  thereon  for  amounts 
due  and  unpaid,  from  time  to  time,  to  be 
shown  by  affidavits  of  the  person  entitled 
to  the  same  and  the  attorney  of  record  of 
such  person,  such  executions  to  ran  against 
the  goods  and  chattels  of  the  husband,  and 
for  want  thereof  against  his  body."  This 
amendment  was  probably  enacted  to  meet 
the  objection  raised  by  this  court  in  Vine 
V.  Vine,  21  R.  L  191,  42  Atl.  871,  as  follows: 
"A  decree  for  an  allowance  pendente  lite 
is  an  interlocutory  decree,  subject  to  revo- 
cation or  modification  at  any  time  by  the 
court  which  made  It,  and  consequently  can- 
not be  the  foundation  of  an  action  as  upon 
final  Judgment.  4  Walt's  Actions  and  De- 
fenses, 187.  t  6."  But,  as  was  pointed  out 
by  Stlness,  C.  J.,  In  Wagner  v.  Wagner,  26 
R.  I.,  at  page  29,  57  At].,  at  page  1068,  65 
L.  R.  A.  816,  'The  objection  that  an  allow- 
ance is  subject  to  alteration  by  the  court 
ordering  it,  and  so  it  cannot  be  regarded  as 
a  final  and  conclusive  Judgment,  has  little, 
if  any,  weight  as  to  an  amount  already  due 
at  the  time  of  suit."  He  further  said:  "An 
accrued  amount  would  not  be  changed  by 
the  court  If  the  debtor  was  able  to  pay  it, 
and  a  snit  on  a  decree  is  but  a  step  to 
enforce  payment  •  •  •  Evidently  in  the 
original  forum  the  ordinary  remedy  for 
failure  to  comply  with  an  order  would  be  in 
equity  by  way  of  process  for  contempt 
•  •  •  The  remedy  In  this  state  Is  not 
confined  to  equity,  for,  by  Pub.  Laws  1902, 
p.  40,  c.  971,  §  5,  an  allowance  is  declared  to 
be  so  far  a  Judgment  for  debt  that  suits 
may  be  brought  or  executions  may  issue 
thereon  for  amounts  from  time  to  time  due 
and  unpaid." 

2.  The  prisoner  is  not  simply  Imprisoned 
for  debt  he  Is  Imprisoned  for  noncompliance 
with  the  decree  of  the  superior  court  which 
has  exclusive  original  Jurisdiction  of  the  sub- 
ject. He  was  liable  to  imprisonment  for 
failure  to  comply  with  the  order  of  the  court 
not  only  upon  execution  on  such  allowance 
under  the  statute,  but  also  upon  process  for 
contempt  in  equity.  If  he  was  suffering 
imprisonment  under  process  for  contempt 
It  would  hardly  be  contended  that  a  Justice 
of  a  district  court  has  Jurisdiction  to  ame- 
liorate the  condition  of  the  prisoner  through 
the  Instrumentality  of  the  law  relating  to 
poor  debtors.    And  such  Interference  with 


the  execution  of  the  snperior  eonrt  would 
avail  him  nothing,  for,  if  the  prisons:  should 
be  liberated  from  his  Imprisonment  as  a  poor 
debtor,  he  could  immediately  be  incarcerated 
upon  process  for  contempt  because  the  ad- 
ministration of  the  poor  debtor's  oath  would 
In  no  wise  have  the  effect  of  purging  him 
of  his  contempt.  It  is  evident  that  the  law 
relating  to  poor  debtors  is  not  adapted  to 
this  kind  of  a  case. 

3.  The  sole  remedy  of  a  prisoner  for  re- 
lease from  such  imprisonment,  whether  It 
originated  under  execution  or  by  process 
for  contempt  is  by  prayer  for  modification 
of  the  decree,  for  sufficient  cause,  addressed 
to  the  court  which  made  it 

The  petition  for  a  writ  of  prohibition  Is 
therefore  granted. 


POSTER  V.  NATIONAL   STEEIi  CO. 
(Supreme  Ooort  of  Pennsylvania.    Jan.  7,  1907.) 

1.  MASTEB    AlfO    SEBVAItT— INJTTBT    TO    SeBV- 

ANT— Evidence. 

In  an  action  by  a  servant  to  recover  dam- 
ages for  personal  injuries,  evidence  hdd  to  sus- 
tain judgment  for  plaintiff. 

[£}d.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  81  950-952,  964- 
977.  981-996.] 

2.  Same— INDEFEHDKHT  Cortraotob. 

Where  a  manafacturine  company  employs 
a  man  to  unload  cars  and  he  employs  his  own 
helpers,  he  is  not  an  independent  contractor  as 
to  one  in  the  employ  of  the  company  who  is 
injured  by  a  defective  structure  which  it  was 
the  company's  duty  to  keep  in  a  safe  condition. 
fEd.  Note.— For  cases  In  point  see  C«it  Dig. 
ToL  84.  Blaster  and  Servant  I  1262.1 

Appeal  from  Court  of  Common  Pleas,  Law- 
rence County. 

Action  by  Frank  O.  Foster  against  the 
National  Steel  Company.  Jndgment  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 

J.  Norman  Martin  and  James  J.  Igoe,  for 
appellant  Robert  K.  Aiken,  D.  F.  Anderson, 
and  L.  K.  ft  S.  O.  Porter,  for  appellee. 

POTTER,  J.  The  negligence  charged 
against  the  defendant  here  was  failure  to 
provide  a  reasonably  safe  place  for  the  men 
to  work,  while  engaged  In  and  abont  the 
duties  of  unloading  coal  and  supplies  for  the 
defendant  company,  from  cars  standing  upon 
a  trestle  at  a  height  of  20  feet  or  more  from 
the  ground.  It  appears  from  the  evidence 
that  along  one  side  of  the  elevated  .railroad 
te&dk,  upon  which  the  cars  stood,  and  npon 
the  extended  ends  of  the  ties,  a  narrow  plank 
walk  had  been  laid.  Upon  the  other  side  of 
the  track  no  planks  were  laid,  and  no  provi- 
sion for  walking  or  standing  was  made,  but 
the  ends  of  the  protruding  ties  furnished  the 
only  footing  for  the  men  In  passing  along 
the  trestle,  npon  that  side  of  the  cars.  At 
the  time  of  the  accident,  the  narrow  plank 
walk  which  had  been  provided  on  the  one 
side,  was  broken  in  such  a  way  as  to  prevent 
its  use,  so  that  in  order  to  pass  along  the 
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treetle,  It  was  necessary  to  walk  upon  tbe 
«ids  of  the  railroad  ties. 

The  plaintiff  In  this  caae  was,  at  tbe  time 
of  the  Injury  complained  of,  a  laborer  engaged 
In  onloadlng  coal,  upon  the  trestle  in  ques- 
tion, for  the  use  of  the  mills  of  the  defend- 
ant company.  It  appears  from  tbe  testimony 
of  tbe  plaintiff,  that  this  work  of  unload- 
ing tbe  stock  from  the  cars  was  In  charge  of 
one  James  McGlnre,  who  seems  to  have  been 
paid  for  the  work  by  the  carload,  and  who, 
In  turn,  employed  his  own  helpers.  Counsel 
for  appellant  have  argued  from  this  that 
McGIure  was  an  Independent  contractor,  and 
that  the  plaintiff  was,  therefore,  not  in  tbe 
'employ  of  the  defendant  company  at  the 
time,  and  that  the  relation  of  master  and 
serrant  did  not  exist  The  defendant,  of 
course,  had  full  knowledge  of  the  fact  in  this 
respect,  and,  as  it  offered  no  evidence  to  show 
that  McCiure  was  an  independent  contractor, 
it  must  be  presumed  that  be  was  not;  tbe 
mere  fact  that  bis  compensation  was  at  a 
fixed  amount  per  carload,  would  not  be  im- 
portant Rummell  v.  DUwortb,  111  Pa.  S43, 
2  Atl.  355,  363.  Whether  the  plaintiff  was 
directly  in  the  employ  of  the  defendant  com- 
pany, or  indirectly,  as  a  helper  to  McClure, 
we  think  he  was,  under  the  evidence,  prop- 
erly treated  as  on  employ^.  The  defendant 
company  furnished  the  place  in  which  the 
work  was  to  be  done,  and  accepted  the  re- 
sponsibility of  making  It  reasonably  safe  and 
of  keeping  it  in  repair.  It  reserved  to  itself 
tbe  care  and  maintenance  of  the  trestle  up- 
on which  the  workmen  were  obliged  to  re- 
main and  to  move  about  while  unloading 
tbe  supplies  of  fuel  and  ore  for  the  defend- 
ant company.  It  could  not,  therefore,  with 
full  knowledge  of  the  defects  of  the  structure, 
permit  the  men  to  work  upon  It,  and  then 
shift  tbe  responsibility  upon  a  so-called  in- 
dependent contractor.  See  Tralnor  v.  Rail- 
road Ck).,  187  Pa.  148,  20  Atl.  632. 

At  the  time  of  the  accident,  the  plaintiff 
bad  partially  unloaded  one  car,  and  found 
it  necessary  to  pass  along  tbe  trestle  to  an- 
other car.  Being  prevented  by  tbe  broken 
planking  from  using  that  side  of  tbe  track, 
be  passed  between  the  ends  of  the  cars  to  the 
other  side,  and  while  attempting  to  make 
his  way  along  tbe  car,  and  upon  the  ends  of 
the  ties,  slipped  and  fell  to  tbe  floor  of  the 
bin,  some  20  feet  below,  receiving  very  seri- 
ous injuries.  There  was  evidence  that,  up- 
on a  previous  occasion,  the  plaintiff  had  slip- 
ped upon  the  ties  and  narrowly  escaped  a 
dangerous  fall,  and  that  be  had  then  com- 
plained to  McCinre  of  the  condition  of  tbe 
trestle,  and  McClure  bad  in  turn  complain- 
ed to  the  superintendent  of  the  mills  of  the 
defendant  company,  and  that  official  had 
promised  to  have  the  walks  fixed  on  each  side 
of  tbe  track,  and  needed  repairs  made.  This 
promise  was  made  by  the  superintendent  to 
McClure  In  the  presence  of  the  plaintiff. 
Within  about  10  days  from  the  time  this 
promise  was  made,  the  plaintiff,  in  the  per- 


formance of  his  duty,  while  attempting,  as 
has  already  been  stated,  to  pass  from  one 
car  to  another  by  the  only  available  course, 
upon  tbe  ends  of  the  ties,  slipped,  fell,  and 
received  severe  injuries. 

Tbe  court  below  submitted  to  tbe  Jury  the 
auestions  of  fact  involved,  in  a  very  careful 
and  discriminating  charge.  In  which  tbe  in- 
terests of  the  defendant  company  were  full 
guarded.  No  exceptions  whatever  to  this 
charge  have  been  taken  by  counsel  for  ap- 
pellant Tbe  verdict  of  the  Jury  must,  there- 
fore, be  accepted  as  establishing  these  facts: 
That  tbe  defendant  company,  being  in  posses- 
sion and  control  of  the  trestle,  and  having 
reserved  to  itself  the  care  and  maintenance 
of  tbe  structure,  did  not  maintain  It  in  a 
reasonably  safe  condition  for  the  men  to 
work  upon;  that  the  plaintiff  protested 
against  the  dangerous  condition  of  tbe  trestle, 
but  continued  at  work,  and  relied  upon  tbe 
promise  of  tbe  defendant  to  fix  or  provide 
walks  on  each  side  of  the  track  at  the  point 
where  he  was  Injured;  that  the  risk  of  in- 
Jury  In  tbe  meantime  was  not  so  imminent 
as  to  require  a  prudent  man  to  refuse  to  con- 
tinue at  work ;  that  the  plaintiff  was  engaged 
in  tbe  performance  of  bis  duty,  and  was  ex- 
ercising reasonable  care  in  attempting  to  walk 
over  the  ties  at  tbe  time  when  be  slipped 
and  received  tbe  Injury.  These  were  all 
questions  of  fact  which,  under  tbe  testimony, 
could  not  properly  have  been  taken  from  tbe 
Jury,  as  the  evidence,  if  believed,  was  ample 
to  support  tbe  findlngB.  We  can  see  nothing 
In  tbe  manner  in  which  the  case  was  sub- 
mitted, of  which  the  defendant  company  has 
any  Just  right  to  complain. 

The  assignments  of  error  are  without  mer- 
it and  they  are  dismissed,  and  tbe  Judgment 
is  affirmed. 


GOROAS  V.  SAXMAN, 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1007.) 

1.  iHTESaST— IKSANITT  OF  CbBDITOB. 

Where  a  mortgagor,  on  advice  of  a  physi- 
cian that  the  mortgagee  is  of  unsound  mind, 
does  not  tender  an  Installment  due  on  the  mort- 
gage, nor  pay  it  into  court  be  will  be  liable 
for  interest  thereon  until  it  is  paid,  though  the 
mortgagee  was  found  to  be  weak-minded  in  pro- 
ceeding instituted  under  Act  June  26,  1895  (P. 
L.  300)  after  the  installment  was  due. 

2.  Insane    Pebsonb  —  Iufbovioxnck  —  Deci- 
sion. 

Act  June  25,  1896  (P.  L.  800)  authorizing 
proceedings  to  protect  a  person  of  weak  mind, 
operates  prospectively,  and  gives  no  power  to 
find  how  long  the  person  has  been  weak-minded. 
[Bid.  Note.— For  cases  in  point  see  Cent  Die* 
vol.  27,  Insane  Persons,  |  30.] 

Appeal  from  Court  of  Oommon  Pleas,  West- 
moreland County. 

Action  by  Samuel  L.  Gorgas  against  Mar- 
cus W.  Saxman.  From  an  order  making 
absolute  rule  for  Judgment  for  want  of  a 
sufficient  affidavit  of  defense,  defendant  aiH 
peals.    Affirmed. 
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Argued  before  MITCHELIj,  C.  J.,  and 
VELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

Jamea  8.  Moorbead  and  Robert  W.  Smith, 
tor  appellants.  W.  a  Peoples,  W.  M.  Potter, 
and  D.  8.  Atkinson,  tor  appellee. 

ELKIN,  J.  Sazman  was  the  mortgagor. 
Oorgas  the  mortgagee.  Two  installments  of 
the  mortgage  In  the  snm  of  $7,000  each,  to- 
gether with  the  accrued  Interest  thereon,  were 
due  and  unpaid.  A  scire  facias  was  Issoed  to 
enforce  paymoit  of  the  same.  The  appel- 
lants do  not  deny  the  amount  of  the  paymotts 
due  nor  the  accrued  interest  thereon  up  to  a 
certain  time,  but  claim  that  before  the  pay- 
ments were  made  the  mortgagor  received  no- 
tice from  some  source,  not  disclosed  by  the 
pleadings,  that  he  should  not  pay  Mr.  Oorgas, 
because  he  was  of  unsound  mind  and  not  com- 
petent to  transact  business.  Acting  upon  this 
Information,  be  called  upon  Mr.  Oorgas  in 
company  with  a  physician,  and,  having  satia- 
fled  himself  that  the  mortgagee  was  not  of 
sound  mind,  did  not  either  tender  the  amount 
of  money  then  due,  or  make  any  further  ar- 
rangement in  reference  to  the  payment  of 
the  same.  It  is  contended  that  what  was 
done  was  equlyalent  to  a  tender,  and  that 
interest  should  not  be  charged  sincfe  the  date 
of  the  discovery  of  the  alleged  inability  of 
mortgagee  to  receive  payment  The  court  be- 
low, very  properly,  held  under  these  circum- 
stances, that  a  legal  defense  was  not  made 
out  by  the  affidavits  filed,  and  directed  Judg- 
ment to  be  entered  in  favor  of  the  plaintiff. 
In  this  we  see  no  error.  The  debt  was  one 
of  record.  The  mortgage  provided  for  the 
payment  of  certain  anme  at  certain  times 
with  accrued  interest  thereon.  There  was  no 
tender  in  fact  made  to  stop  the  interest,  nor 
was  anything  done  which  could  be  constmed 
In  law  as  equivalent  to  a  tender. 

It  is  argnied  that  the  good  faith  of  the 
mortgagor  in  making  an  effort  to  ascertain 
the  mental  condition  of  the  mortgagee,  and 
In  relying  on  the  information  thus  obtained, 
is  shown  by  the  subsequent  proceedings  in- 
stituted in  the  courts  of  Beaver  county  under 
the  act  of  June  25,  1895  (P.  L.  300)  in  which 
the  mortgagee  was  found  to  be  of  weak  mind 
and  a  guardian  was  appointed.  It  will  be 
observed,  however,  that  a  proceeding  under 
the  provisions  of  that  act  i>  different  In  scope 
and  character  from  one  de  lunatico  Inqulren- 
do.  It  is  an  act  intended  for  the  protection 
of  persons  unable  to  care  for  their  own  prop- 
erty, and  Is  not  so  far  reaching  as  a  proceed- 
ing In  lunacy.  The  power  to  find  how  long 
the  person  bath  been  weak-minded,  and  to 
make  decrees  regarding  the  dlqmsitlon  of 
property  made  prior  thereto,  is  not  conferred 
by  the  statute.  It  is  apparent  that  the  act 
was  intended  to  operate  prospectively,  in  or- 
der to  protect  a  person,  not  a  lunatic,  nor  an 
habitual  drunkard,  but  weak-minded,  against 
his  own  improvidence  thereafter.  Indeed,  It 
U  provided  In  section  5  that,  from  and  after 


the  entry  of  the  decree,  the  weak-minded  per- 
son shall  be  Incapable  of  making  a  contract, 
or  gift,  or  any  Instrument  In  writing,  thus 
clearly  fixing  the  time  when,  in  contempla- 
tion of  the  law,  he  is  no  longer  able  to  act  tw 
himself,  and  giving  notice  to  the  world  that 
thereafter  all  contracts  relating  to  his  estate 
must  be  made  with  the  guardian  and  ap- 
proved by  the  court  So  far  as  the  record 
shows,  no  legal  reason  appears  why  the  mort- 
gagor would  not  have  been  justified  In  mak- 
ing payment  to  the  mortgagee,  and,  if  such 
payment  had  been  made,  and  the  record  prop- 
erly receipted,  it  would  have  been  held  to  be 
a  good  acquittance.  Again,  if  the  mortgagor 
thought  he  could  not  safely  make  payment  to 
the  mortgagee,  and  had  desired  to  stop  Inter- 
est, be  could  have  asked  leave  to  pay  the 
money  Into  court,  and  permission  so  to  do 
would  have  relieved  and  fully  protected  blm. 
The  argument  so  ably  made  by  the  learned 
counsel  for  appellants  Is  not  only  ingenious 
but  it  has  the  additional  merit  of  being  found- 
ed In  equity,  but  it  is  clearly  opai  to  the  ob- 
jection, which  in  this  instance  most  be  sus- 
telned,  that  a  rule  made  to  cover  the  exigen- 
cies of  a  particular  case  makes  bad  law  geop 
erally. 
Judgment  affirmed. 


B7BRS  et  al.  ▼.  FEIRNEB. 
(Supreme  Court  of  Pennsylvania.   Jan.  7, 1907.) 
l^UBTB— RxstrLTiNO  TausT— Bvidkhok. 

Where  a  husband  purchased  certain  land. 
In  order  to  establish  a  tmst  therein  in  favor 
of  hU  wife,  it  must  appear  by  clear  proof  that 
her  money  went  into  the  property,  that  the  pur- 
ehaae  wag  made  by  her,  or  for  her  account  and 
that  the  placing  of  title  in  the  Husband  was 
a  violation  of  an  agreement  iv  which  the  deed 
was  to  be  made  to  her. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  47,  Trusts,  t  137.] 

Appeal  from  Court  of  Common  Pleas, 
Westmoreland  County. 

Action  by  Harry  K.  Byers  and  otbers 
against  C  R.  Femer,  ezecntor  of  Jacob 
Byers.  Judgment  tor  defendant,  and  idaln* 
tiff  appeals.    Affirmed. 

Assumpsit  to  recover  purchase  money  of 
two-fifths  Interest  in  land.  At  the  trial  It 
appeared  that  the  suit  was  brought  by  the 
heirs  of  Elizabeth  Byers,  deceased,  against 
the  executor  of  her  deceased  husband,  Jacob 
Byers,  to  recover  the  purchase  money  of 
land,  which  was  alleged  to  have  been  bought 
by  Jacob  Byers  in  1867,  with  the  money  of 
bis  wife. 
The  court  charged  In  part  as  follows: 
"As  we  imderstand  the  law,  and  as  we 
said  to  you  a  moment  ago,  It  would  be  nec- 
essary for  yon  to  find  another  question,  not 
simply  that  Elisabeth  Byers  had  money  or 
an  estate  In  March,  1867,  or  not  simply  that 
she  was  the  source  from  which  the  money 
was  obtained,  but  that  it  was  invested  In 
some  way  under  an  understanding  or  agree- 
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m«nt  between  the  husband  and  wife,  or  with 
the  intent  that  the  title  vaa  to  be  Cor  her; 
that  she  was  paying  the  purchase  money  with 
the  intent  that  the  property  ahonld  inure  to 
her,  or  that  it  was  done  with  her  knowledge 
or  consent  It  would  not  do  to  simply  say 
that,  becanae  the  husband  obtained  from  bis 
wife  money  and  then  made  an  investment  of 
that  money,  a  trust  would  arise.  It  must 
be  more  than  that.  It  arose,  if  at  all,  out 
of  some  breach  of  duty,  or  out  of  some  viola- 
tion of  an  agreement,  some  understanding 
between  the  parties,  because  a  husband  by 
loan  or  by  gift  or  In  other  ways  that  would 
not  make  a  trust,  might  obtain  from  hla 
wife  money  or  sufficient  money  to  pay  the 
consideration. 

"A  legal  title  Is  not  to  be  lightly  set  aside. 
It  means  considerable  when  one  has  a  paper 
title,  and  deed  regularly  made  to  him,  and 
anybody  who  attempts  by  parol — that  Is,  by 
what  yon  would  understand  by  verbal  tes- 
timony or  oral  testimony — to  set  aside  a 
solemn  deed  that  appears  regular  on  Its  face 
and  regularly  recorded,  it  is  only  fair  to 
bold,  as  the  law  does  require,  that  the  bur- 
den Is  upon  the  party  so  attempting,  and 
parol  trusts.  It  Is  our  duty  to  say  to  you,  are 
not  favored  in  the  law.  The  presumption  is 
in  favor  of  the  holder  of  the  legal  title. 
The  laboring  oar  Is  with  the  other  party, 
and,  when  they  attempt  by  parol  testimony 
to  overturn  a  title  of  this  kind  that  has 
been  regularly  reduced  to  writing  and  re* 
corded  upon  the  records  of  the  court,  then 
they  must  be  prepared  to  satisfy  the  Jury  by 
clear  and  satisfactory  evidence  of  every  es- 
sential element  that  would  go  to  set  aside 
that  deed  and  to  establish  an  equitable  estate 
In  the  party  so  claiming.  And  this  Is  ea- 
peclally  so  after  the  long  lapse  of  years; 
38  years  this  deed  stood  unattacked;  no 
effort  to  establish  a  trust ;  nobody,  so  far  as 
the  evidence  in  this  case  shows,  alleged  that 
there  was  an  outstanding  title  or  an  equi- 
table estate  In  Elizabeth  Rumbaugh  or  Byers, 
and  so,  after  this  long  lapse  of  years.  It  is 
onr  duty  to  say  to  you  that  a  high  quality  of 
evidence,  clear,  convincing,  and  satisfactory, 
la  reqnlred  to  establish  a  resulting  trust 
against  a  legal  title." 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
ELKIN,  and  STEWART,  33. 

Paul  H.  Oalther  and  Cyrus  B.  Woods,  for 
appellant  C.  E.  Heller,  and  James  S.  Moor- 
head,  for  appellee. 

PEK  CURIAM.  The  first  assignment  of 
error  is  to  the  charge  of  the  Jadge  below 
that,  to  justify  a  verdict  for  the  plalntUTs, 
it  would  be  necessary  for  the  Jury  to  find 
"not  simply  that  Elizabeth  Byers  bad  money 
or  an  estate  in  March,  1867,  or  not  simply 
that  she  was  the  source  from  which  the  mon- 
ey was  obtained,  but  that  It  was  invested  in 
some  way  under  an  understanding  or  agree- 
ment between  the  husband  and  wife,  or  with 


the  intent  that  the  title  was  to  be  for  her ; 
that  she  was  paying  the  purchase  money 
with  the  intent  that  the  property  should  inure 
to  her,  or  that  it  was  done  with  her  knowledge 
or  consent  It  would  not  do  to  simply  say 
that;  because  the  husband  obtained  from 
his  wife  money,  and  then  made  an  invest- 
ment of  that  money,  a  trust  would  arise. 
It  most  be  more  than  that  It  arose,  if  at  all, 
out  of  some  breach  of  duty,  or  oat  of  some 
violation  of  an  agreement  or  some  under- 
standing between  the  parties,  because  a  hus- 
band, by  loan  or  foy  gift  or  in  other  ways 
that  would  not  make  a  trust  might  obtain 
from  his  wife  money  or  auffldent  money  to 
pay  the  consideration." 

This  was  a  correct  statement  of  the  law. 
The  doctrine  of  resulting  trusts  Is  foimded 
on  a  presnmption  of  the  Intent  of  the  parties 
arising  from  and  shown  by  their  acta  at  the 
time  of  the  transaction.  The  principle  Is  thus 
concisely  stated  by  our  late  Brother  Clark 
In  Blgley  v.  Jones,  114  Pa.  SIO,  7  AU.  54: 
"The  presumption  is,  in  the  absoice  of  all 
rebutting  circumstances,  that  one  who  pays 
the  purchase  money  of  land.  Intends  to  be- 
come the  owner  of  it  although,  as  a  matter 
of  convenience,  or  through  an  arrangement 
of  the  parties  for  collateral  purposes,  the  con- 
veyance may  be  In  the  name  of  another."  In 
the  application  of  this  principle  to  cases  aris- 
ing from  use  by  a  husband  of  his  wife's  mon- 
ey In  paying  for  land  taken  in  his  own  name 
It  has  been  expressly  held  that  "more  must 
be  shown  than  that  the  wife's  money  went 
Into  the  property.  It  may  have  done  so,  and 
yet  been  a  mere  loan  or  gift  from  the  wife. 
To  establish  a  resulting  trust  which  is  to 
overturn  a  record  title  of  nearly  80  years,  it 
must  appear  by  clear  proof  that  her  money 
went  into  the  property  at  the  Inception  of  the 
title ;  that  the  purchase  was  made  by  her  or 
for  her  account  and  that  the  placing  of  title 
In  her  husband  was  in  violatloD  of  an  agree- 
ment by  which  the  deed  was  to  be  made  to 
her."  Crawford  v.  Thompson,  142  Pa.  651, 
21  AtL  994;  Comman's  Estate,  197  Pa.  125, 
46  AtL  940.  It  must  be  shown  "that  at  the 
time  the  land  was  purchased  and  paid  for 
and  title  thereto  secured  that  it  was  the  un- 
derstanding and  intention  [of  the  wife]  to 
take  title  In  her  own  name  or  In  the  name 
of  her  husband  in  trust  for  herself  to  the 
extent  of  the  Interest  paid  for  by  her  separ- 
ate estate."  McGormick  v.  Cooke,  199  Pa. 
631,  49  Atl.  238.  Such  understanding  or  in- 
tent may  always  be  shown  by  the  actions  of 
the  parties,  their  claims  or  declarations  in 
presence  of  each  other,  and  other  cotempora- 
ry  circumstances.  Cases  like  Blgley  v.  Jones, 
114  Fa.  510,  7  Atl.  54,  have  been  ruled  on 
the  evidence  of  such  Intent  But  the  nec- 
essary facts  must  not  only  be  shown  but  must 
also  be  averred  in  the  pleadings.  In  McCor- 
mlck  V.  Cooke,  199  Pa.  631,  4Q  Atl.  238,  the 
bill  was  dismissed  on  demurrer  for  failure  to 
set  up  such  essential  ground  for  relief. 
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The  second  asBigjiment  of  error  Is  to  the 
reference  by  the  learned  judge  In  his  charge 
to  the  length  of  time  that  the  title  had  stood 
In  the  husband's  name.  But  long  acquies- 
cence In  an  asserted  title,  or  delay  In  chal- 
lenging It,  is  always  a  drcnmstance  of  weight 
In  determining  the  validity  of  the  challenge. 
The  cases  already  cited,  particularly  Craw- 
ford V.  Thompson,  142  Pa.  551,  21  Atl.  994, 
sustain  the  correctness  of  the  charge  In  the 
present  case. 

Judgment  affirmed. 


BARTLIGS  r.  WORTMAN  et  sL 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 

Sai>e8— RrarnsAX  of  Pubchaskb  to  Pebfokm. 
The  proprietor  of  a  hotel  sold  the  same, 
and  aereed  that  a  part  of  the  purchase  money 
should  be  paid  to  the  owner  of  the  furniture 
In  the  hotel,  and  the  furniture  was  delivered  to 
the  purchaser.  Held,  that  the  purchaser  could 
not  refuse  to  accept  the  furniture  because  a  few 
articles  were  missing,  but  was  liable  for  the 
contract  price  less  the  value  of  the  missiuK 
articles. 

[Bd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales.  §  387.] 

Appeal  from  Court  of  CJommon  Pleas,  Arm- 
strong County. 

Action  by  B.  J.  Bartllck  against  O.  M. 
Wortman  and  (3.  A.  Replogle.  Judgment  for 
plalntlir,  and  defendants  appeal.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
and  ELKIN,  JJ. 

M.  F.  Leason  and  O.  B.  Harrington,  for 
appellants.  R.  A.  McCullough  and  H.  A.  Heil- 
man,  for  appellee. 

BROWN,  J.  This  Is  an  action  In  assump- 
sit for  goods  sold  and  delivered!  involving 
nothing  but  disputed  questions  of  fact,  and 
though,  as  is  very  properly  said  by  the 
learned  trial  Judge  in  his  opinion  overrul- 
ing the  motion  for  a  new  trial,  "the  case 
is  not  at  all  complicated,  so  far  as  the  law 
Is  concerned,"  we  have  16  assignments  of 
error  before  us.  It  was  the  rl^ht  of  the 
appellants  to  take  this  appeal,  and  it  has 
been  our  duty  to  duly  consider  the  assign- 
ments, each  of  which  Is  dismissed  as  being 
without  merit 

A.  C.  Bailey  was  the  lessee  of  a  hotel  In 
Klttanning,  and  in-  May,  1904,  sold  out  to  the 
appellants.  All  that  he  bad  to  sell  was  the 
license,  the  lease,  and  the  good  will.  The 
furniture  belonged  to  other  parties,  among 
them  the  appellee.  The  price  to  be  paid  for 
everything  was  |6,000,  and  the  appellants 
agreed  to  pay  the  same  to  parties  to  be  desig- 
nated by  Bailey.  According  to  the  testimony 
of  E.  J.  Bartllck,  the  appellee,  he  was  first 
to  be  paid  $2,150  for  furniture  belonging  to 
him  In  the  hotel.  The  appellants  had  the 
license  transferred  to  themselves,  took  and 
retained  possession  of  the  hotel,  and  paid 
to  others  than  the  appellee  the  amounts  they 


were  to  receive.  Though,  according  to  the 
testimony  offered  by  the  appellee,  the  appel- 
lants agreed,  with  the  consent  of  Bailey,  to 
pay  him  $2,150  for  his  furniture  In  the  lat- 
ter's  possession,  they  refused  to  do  so,  and, 
as  one  of  the  covenantees  In  their  contract 
with  Bailey,  he  brings  this  suit  for  the  breach 
of  the  covenant  with  him.  For  failure  to 
keep  the  promise  to  pay  him  for  his  goods 
he  had  bis  independent  cause  of  action.  Bai- 
ley could  not  have  sued  fov  the  whole  of  the 
purchase  money,  for  the  agreement  was  not 
to  pay  It  to  bim,  but  to  others  nnder  bis 
direction,  who  agreed  to  part  with  their 
property  and  delivered  It  to  the  appellants. 
It  was,  of  course.  Incumbent  upon  the  ap- 
pellee to  show  that  his  goods  had  been  de- 
livered to  the  appellants.  Bailey  testifies  to 
their  delivery.  He  says  that,  with  a  list  of 
Bartlick's  goods,  he  went  through  the  hotel, 
with  one  or  both  of  the  appellants,  and 
found  them  all  there,  with  the  exception  of 
some  articles  worth  In  the  aggregate  about 
|25  or  $50.  There  was  other  testimony  on 
the  part  of  the  plaintiff  tending  to  show  de- 
livery. The  appellants  denied  both  the  con- 
tract to  pay  Bartllck  and  the  delivery  of  the 
goods  to  them.  The  case  became  one  simply 
of  disputed  facts,  which  were  not  Involved, 
and  to  which  the  plain  law  was  pr(H>erIy  ap- 
plied by  the  court  The  Jury  were  instructed 
that,  if  they  found  the  appellants  had  re- 
ceived and  retained  goods  belonging  to  the 
appellee,  they  could  not  keep  possession  of 
them,  and  refuse  to  pay  for  them  because 
they  had  not  received  some  of  the  articles 
which  he  had  agreed  to  deliver  to  them,  bat 
that  they  would  have  to  pay,  for  what  they 
had  retained,  the  contract  price  for  the 
whole,  less  the  value  of  the  articles  th^  had 
not  received.  The  Jury  found  that  there  had 
been  a  delivery  to  them  of  all  but  $50  worth : 
for  their  verdict  was  for  $2,354.10,  represent- 
ing $2,100  of  principal  and  Interest  on  the 
same  from  May  31,  1904,  to  the  day  the 
verdict  was  rendered.  No  good  purpose  can 
be  served  by  any  farther  dlscossioa  of  this 
case. 
Judgment  affirmed. 


DAVIS  r.  DAVIS. 

(Supreme    CJourt    of    Pennsylvania.      Jan.     7, 
1907.) 

TbUSTS— CONSTBUCTIVK   TbUST— EVIDEWCB. 

Where  plaintiff  and  her  husband  had  en- 
deavored to  buy  certain  land,  but  had  been 
unable  to  raise  the  money,  and  the  defendant 
then  made  the  purchase,  borrowed  the  monej 
on  his  own  note,  neither  plaintiff  nor  her  hus- 
band being  party  to  it  took  title  in  his  own 
name,  and  treated  the  land  throuehout  as  his 
own,  the  evidence  was  Insufficient  to  establish 
a  trust  in  the  land  in  favor  of  plaintiffs  because 
of  their  former  relation  to  the  land. 

Appeal    from    Court    of    O>mmon    Pleas, 
Somerset  County. 
Action  by  Julia  F.  Davis  against  Oeorgp 
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Ii.  DavlB.     Judgment  for  plaintiff,  and  de- 
fendant appeals.    Rerersed. 

In  addition  to  the  facts  stated  In  the  opiii' 
ion  of  the  Supreme  Court  it  appeared  that 
the  defendant  sold  the  property  In  question 
for  $3,000,  and  did  not  account  to  the  plaintiff 
for  the  difference  between  the  selling  price 
and  the  purchase  price,  plus  certain  other 
Items  of  credit  The  court  refused  binding 
faistmctions  for  defendant. 

Argued  before  MITOHBIiL,  0.  J.,  and 
FELL,  BROWN,  MBSTRE5ZAT,  POTTBR, 
BLiaN,  and  STBWART,  JJ. 

Valentine  Hay,  A,  L.  Q.  Hay,  and  George  R. 
Scull,  for  appellant  J.  A.  Berkey,  for  ap- 
pellee 

PBR  CURIAM.  The  plaintiff  paid  no  mon^ 
or  other  consideration  towards  the  purchase 
of  the  land,  and  therefore  there  is  no  basis 
for  a  resulting  trust  in  her  behalf.  Nor  is 
there  any  sufficient  eTidence  of  a  trust  ex 
malefldo.  The  plaintiff  and  her  husband  had 
endeavored  to  buy  the  land  but  had  been  un- 
able to  raise  the  money.  The  defendant  then 
made  the  purchase  from  the  attorney  of  the 
vendor,  borrowed  the  money  on  his  own  note 
with  Baylor  as  surety,  neither  plaintiff  nor 
her  husband  being  party  to  it  took  title  In 
his  own  name,  mortgaged  it,  subsequently 
paid  the  note,  and  treated  the  land  through- 
out as  his  own.  No  act  of  his  was  shown 
wtiich  in  any  wise  Indicated  or  recognized  any 
Interest  In  the  plaintiff,  and  the  latter  did  not 
assert  her  present  claim  for  nearly  5^  years, 
though  her  husband  was  working  on  the 
land,  and  being  paid  for  his  services  by  the 
defendant  The  testfanony  whldi  the  learned 
Judge  below  thought  should  carry  the  case  to 
the  Jury  is  thus  summed  up  in  his  opinion 
refusing  a  new  trial:  "The  facts  for  the 
Jury's  consideration  back  of  the  mere  promise 
(as  alleged  by  plaintiff)  of  defendant  to  take 
and  hold  the  title  in  trust  are :  The  previous 
relations  of  Ross  F.  Davis,  plaintiff's  hus- 
band, and  the  grantors  In  connection  with 
this  particular  land;  the  basis  upon  which 
the  purchase  price,  $950,  was  fixed:  Ross 
F.  Davis'  testimony  as  to  defendant's  sug- 
gestion to  put  the  deed  in  his  [defendant's] 
name  for  reasons  he  assigned,  and  the  testi- 
mony of  H.  B.  Beal,  one  of  the  grantors 
[and  apparently  the  managing  grantor],  that 
he  would  not  have  sold  the  premises  to  any 
one  but  Ross  F.  Davis  for  the  price  of  $950, 
frivlng  as  his  reason  that  'he  done  at  least 
1600  worth  of  work,  and  I  thought  it  was 
taking  advantage  of  him  not  to  sell  to  him.' " 

The  "previous  relations"  of  plaintUTs  hus- 
band to  the  land  referred  to  consist  la  his 
purchase  of  it  from  Beal  six  or  seven  years 
previous^,  his  Inability  to  pay  for  it,  and  the 
reverter  of  the  title  to  Beal.  With  these  mat- 
ters defendant  had  no  connection  at  all.  The 
"basis  upon  which  the  purchase  price  of  $950 
was  fixed"  and  the  testimony  of  Beal  that  he 
would  not  liave  sold  for  tliat  price  to  any 


one  but  Ross  were  not  connected  with  defend- 
ant at  all.  Beal  testified  that  he  never  saw 
defendant,  the  sale  and  the  making  of  tiie 
deed  were  conducted  by  Mr.  Pugh  as  Beal's 
attorney,  and  neither  he  nor  any  one  else 
testified  to  defendant's  knowledge  of  these 
matters.  The  only  testimony  that  went  really 
to  the  point  of  the  case  was  that  of  Ross 
Davis  that  the  title  was  put  in  defendant's 
name  at  the  latter's  own  suggestion  t>ecause 
Ross  was  hi  debt  But  this  was  flatly  denied 
by  defendant  and  with  oath  against  oath  the 
writings  mnst  prevail.  The  testimony  of 
Meyers  wlio  loaned  the  money  was  favorable 
to  defendant  He  says:  "I  don't  recollect 
speaking  to  Ross  Davis  about  this  trans- 
action. I  know  nothing  of  any  private  ar- 
rangement between  the  parties."  And  the 
same  may  be  said  of  the  testimony  of  Saylor, 
who  signed  the  note  to  Meyers  as  surety, 
though  he  knew  of  the  efforts  of  Ross  to  buy 
the  land  and  to  borrow  the  money  for  that  pur- 
pose. To  the  question,  "Whom  were  you  bail- 
ing at  that  time?"  he  answered,  "George  L. 
Davis."  "At  the  time  the  note  was  made  was 
anything  mentioned  at>out  Ross  Davis  or 
Julia?    A.  Not  to  my  knowledge." 

A  trust  cannot  l>e  taken  out  of  the  pro- 
hibition of  the  statute  as  a  trust  ex  male- 
flcio  by  testimony  as  loose  as  this.  Grove  v. 
Kase,  195  Pa.  S26,  45  AU.  1054.  Under  the 
most  favorable  view  for  the  plaintiff  she 
showed  nothing  more  than  a  bare  parol  trust 

Judgment  reversed,  and  Judgment  directed 
to  be  entered  for  defendant 


GALLAGHER  et  aL  v.  HICKS  et  al. 

(Supreme  CJourt  of  Pennsylvania.    Jan.  7.  1907.) 

1.  Mines  and  Mi!tKKAi.s— Sale  of  Coal. 

Coal  or  minerals  may  be  severed  from  the 
surface  of  the  land,  and  may  run  in  a  different 
line  of  titlf  without  reference  to  the  land. 

[Ed.  Note.— For  cases  in  point  see  Ont  Dis. 
vol.  34,  Mines  and  Minerals,  i  158.] 

2.  Sahk.   . 

Coal  in  place  is  subject  to  a  sale  absolate, 
a  conditional  sale,  or  a  lease. 

[Ed.  Note.— For  cases  in  point,  see  CJent  IMg. 
vol.  34,  Mines  and  Minerals,  S§  158-161.] 

8.  ESxEcxmoN — Sale— Propbbty  Subject. 

An  owner  of  land  leased  to  another  all 
the  coal  of  a  certain  seam  lyint;  under  certain 
land  with  the  sole  right  to  take  the  coal  for 
six  cents  per  ton  for  each  ton  mined  from 
the  premises  during  the  leaiie,  the  royalty  to 
be  paid  monthly.  The  lease  also  provided  that 
if  sufficient  coal  was  not  obtained  to  make  the 
royalty  $50  per  month,  the  second  party  was 
to  pay  such  sum.  The  lease  gave  the  lessee  the 
right  to  surrender  at  any  time  on  payment  of 
royalties  due,  and  the  lessor  could  forfeit  the 
lease  if  the  royalty  remained  unpaid  for  three 
months.  Bcld.  that  the  lessor  had  a  continu- 
ing interest  in  the  land,  subject  to  judgment 
lien,  and  that  on  a  sheriff's  sale  of  such  in- 
terest the  right  to  the  royalties  passed  to  the 
purchaser. 

Appeal  from  (3ourt  of  Common  Pleas,  Arm- 
strong County. 
Bill    by    Andrew    Gallagher   and   others 
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against  Lewis  W.  Hicks  and  others.  De- 
cree for  plaintiff,  and  the  Apollo  Trust  Com- 
pany appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  X,  and 
FELL,  BROWN,  MESTEEZAT,  POTTBB, 
ELKIN,  and  STEWART,  JJ. 

Walter  J.  Guthrie,  for  appellant  J.  W. 
King,  Charles  M.  Thorp,  Boas  Reynolds,  and 
A.  Leo  Weil,  for  appellees. 

MITCHELL,  0.  J.  The  learned  Judge  be- 
low was  quite  right  In  holding  that  this 
case  l8  ruled  by  Denniston  t.  EUtddock,  200 
Pa.  426,  SO  Atl.  197,  and  Coolbaugb  r. 
Coal  Co.,  218  Pa.  28,  02  Atl.  91,  4  L.  B.  A. 
(N.  8.)  207.  Mndi  of  the  argument  of  ap- 
pellant is  wide  of  the  mark.  There  Is  no 
question  at  all  that  coal  or  other  minerals 
may  be  sOTered  from  the  surface  of  the  land, 
and  may  run  In  its  own  different  line  of  title 
without  reference  to  the  other.  Nor  Is  it 
disputed  that  a  contract  regarding  coal  in 
place  may  be  a  sale  absolute,  a  conditional 
sale,  or  a  lease.  There  is  nothing  revolution- 
ary in  the  cases  referred  to.  In  Denniston 
V.  Haddock  it  was  pointed  out  that  in  Hope's 
Appeal  (Pa.)  3  Atl.  23,  there  was  in  fact  a 
sale  of  the  coal  in  place  and  the  case  was 
correctly  decided  on  that  basis.  But  an  un- 
fortunate expression  in  the  opinion  had  been 
the  starting  point  of  a  tendency  to  class  to- 
gether all  contracts  about  coal  in  place  as 
absolute  sales  without  due  regard  to  each 
particular  contract  and  the  obligation  to  in- 
terpret it  by  its  own  terms  and  intent  What 
Denniston  v.  Haddock  and  the  cases  which 
have  followed  it  did  was  to  check  the  tend- 
ency to  Indiscriminate  lumping  of  all  such 
contracts  together  and  to  recall  in  regard  to 
them  the  true  principles  of  construction  ap- 
plicable alike  to  all  contracts. 

The  question  in  the  present  case  is  wheth- 
er after  the  lease  Chambers  had  such  a  con- 
tinuing Interest  in  the  land  as  would  be 
bound  by  a  Judgment  subsequently  obtained 
against  him.  Chambers  leased  to  Hicks  "all 
the  coal  known  as  the  upper  Freeport  seam, 
lying  or  being  in,  upon  or  under"  a  certain 
tract  of  land  "with  the  sole  and  ezclnslye 
right"  of  taking  coal,  etc.,  in  consldertion 
whereof  Hicks  agreed  to  pay  Chambers,  "the 
sum  of  six  cents  per  ton  for  each  and  every 
ton  of  2,240  poimds  of  coal  mined  or  dug  from 
the  premises,  during  the  continuance  of  this 
lease,  which  rent  or  royalty  shall  be  paid 
monthly."  It  was  further  agreed  that.  If 
sufficient  coal  was  not  mined  to  make  the 
royalty  $60  per  month,  yet  the  second  party 
was  to  pay  the  $60  per  month,  and  the  pay- 
ment over  and  aboye  the  royalty  earned  was 
to  be  considered  as  an  advance  payment  for 


coal  afterwards  mined  during  the  year. 
Hicks  bad  the  right  to  surrender  the  lease 
at  any  time  on  payment  of  all  royalties  due, 
and,  on  the  other  hand.  Chambers  could  de- 
clare the  lease  forfeited  if  the  royalty  should 
remain  unpaid  for  three  months  after  It 
should  be  due.  These  terms  are  not  sub- 
stantially distlngnlshable  with  regard  to  the 
lessor's  interest  from  those  in  Coolbaugh  v. 
Coal  Co.,  213  Fa.  28,  62  Atl.  94.  4  U  B.  A. 
(N.  8.)  207,  and  the  language  of  our  Brother 
Brown  la  that  case  is  fnlly  applicable  here: 
"The  agreement  of  the  parties  Is  that  the 
minimum  rental  of  $20,000  may  be  applied 
by  the  lessee  on  account  of  the  purchase 
money  of  the  coal,  provided  it  will  actually 
purchase  and  acquire  title  In  the  manner 
pointed  out  in  the  agreement  vis.,  by  mining 
It  within  six  years.  Until  It  Is  so  mined  the 
legal  title  remains  in  the  lessors,  and,  If  not 
taken  from  them  within  six  years  during  the 
continuance  of  the  lease  in  the  manner  stat- 
ed, the  money  paid  them  belongs  to  them  as 
rental  for  their  land  which  had  been  occu- 
pied by  the  lessee,  though  not  used  and  appro- 
priated by  it  as  it  had  the  right  to  do.  This 
was  Just  the  situation  when  the  Interest  of 
Dana  In  the  coal  land  was  seized  and  sold 
under  the  execution  against  him.  If  the  coal 
had  all  been  mined,  the  worked  out  space 
would  have  reverted  to  him,  and  what  had 
not  been  worked  out  was  under  a  continu- 
ing contingency  of  reverting  to  him  by  a  j 
forfeiture  of  the  lease.  He  still  bad  an  In-  ' 
terest  In  the  coal  as  land,  tl^e  to  portions  of 
which,  and  in  the  end  to  all  of  which,  he 
had  agreed  should  pass  from  him  and  be-  I 
come  vested,  not  only  equitably,  but  legally. 
In  the  lessee,  as  from  time  to  time  It  ac- 
quired the  legal  title  to  the  coal  by  mining 
and  removing  it  But  until  the  legal  title 
was  so  taken  from  him  It  remained  In  bim, 
as  In  the  case  of  any  vendor  of  real  estate. 
This  is  the  tlUe  that  was  still  in  him  when 
It  was  sold  from  him  by  the  sheriff  to  Bir- 
beck  and  Van  Horn,  and,  having  acquired  It 
they  are  now  entitled  to  all  the  rights  un- 
der It" 

Chambers,  therefore,  had  a  continuing  in- 
terest in  the  land  which  was  bound  by  the 
Judgment  against  him,  and  as  under  the  levy 
and  sale  the  sheriff  conveyed  to  the  purchas- 
er all  of  Chamber's  "estate,  right  title,  hi- 
terest  property,  claim  and  demand  whatso- 
ever," the  right  to  the  royalties  passed  as 
It  did  in  Coolbaugh  v.  Coal  Co. 

As  there  were  no  dlH)uted  facts  in  the  case, 
but  only  a  question  of  law  on  the  construc- 
tion of  a  writing  which  Involved  complain- 
ant's right  to  an  account  a  court  of  equity 
was  Justified  in  taking  Jurisdiction. 

Decree  affirmed. 
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COI.DMBIA  &  P.  D.  R.  CO.  t.  STATE  to 

Dm  of  HUFF. 

(Conrt  of  Appeals  of  Maiylaad.   Feb.  18,  1907.) 

1.  EviDKlfCK  —  DOOnUKIITABT      BTIDKKCI  — 

Pbotoobaphb. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  traveler  at  a  railroad  croaa- 
inK.  photo^rapha  of  the  scene  of  the  accident 
taken  nearly  three  years  after  its  oocnrrence 
were  inadmissible  whei«  it  was  not  shown  that 
the  locus  in  quo  was  in  the  same  condition 
when  pbotOKraphed  as  at  the  time  of  the  acci- 
dent. 

fEd.  Note.— For  cases  in  point  see  Cent.  Die. 
▼ol.   20.   Evidence.  {  1511.] 

2.  Railboads— Ofebation— AcnoRs  fob  In- 
jCBirs  —  SioNAU  —  SimnoiKNOY    of    Evi- 

DBNCe. 

In  an  acti<m  for  the  death  of  a  traveler 
at  a  railroad  crossing,  evidence  examined,  and 
held  to  show  that  the  persons  in  chaqce  of  the 
train  gave  a  proper  and  sufficient  notice  of  its 
approach. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Diit. 
▼ol.  41.  RaUioads,  I  lUl.f 

S.  Saio— QTJXsnons  for  Jctt. 

In  an  action  axainst  a  railroad  company 
for  the  death  of  a  traveler  at  a  railroad  cross- 
ing, evidence  examined,  and  held  Insufficient  to 
Ro  to  the  Jury  on  the  questions  of  nexliKence 
and  want  of  ctmtribntory  negiiKence. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41.  BaUioads.  H  1152-1180.] 

Appeal  from  Circuit  Court,  Baltimore  Coun- 
ty ;  George  L.  Van  Bibber,  Jndge. 

Action  by  the  state  for  the  use  of  Emily 
B.  Huff  against  Coltimbia  &  Port  Deposit 
Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Argued  before  McSHERRX,  C.  J.,  and 
BRISCOE,  BOTD,  PEARCE,  SCHMUCKER, 
JONES,  and  BURKE,  JJ. 

Charles  H.  Carter  and  Shirley  Carter,  for 
appellant     Col.  David  O.  Mcintosh  and  3. 

3.  Archer,  for  appellee. 

SCHMUCKER,  J.  The  appeal  in  this  case 
Is  from  a  Judgment  of  the  circuit  court  for 
Baltimore  county  against  the  appellant  rail- 
road company  for  damages  for  the  alleged 
negligent  killing  of  the  husband  of  the  equi- 
table appellee  by  one  of  its  trains  at  a  public 
crossing.  The  suit  was  Instituted  on  April 
20,  1903.  in  Cecil  county,  and  was  from  there 
removed,  first  to  Harford  county,  and  then  to 
Baltimore  county,  where  It  was  tried.  The 
declaration  as  originally  filed  averred  that 
the  defendant  "so  negligently  and  unsklll- 
fully  drove  and  managed  an  engine  and  train 
of  cars  attached  thereto  upon  and  along  Its 
said  railroad,  which  William  H.  Huff,  the 
husband  of  Emily  E.  Huff,  the  equitable 
plaintiff,  was  then  lawfully  crossing,  that 
the  said  engine  and  cars  were  driven  and 
struck  against  the  said  William  H.  Huff,  in 
consequence  of  which  he  died."  On  October 
16,  1906,  the  declaration  was  amended  by 
leave  of  court  by  inserting  after  the  words 
"lawfully  crossing"  the  expression  "while  In 
the  exercise  of  due  care."  The  defendant 
pleaded  the  general  issue,  and  that  the  action 
did  not  accrue  within  one  year  before  the 
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filing  of  the  amended  declaration.  The  plain- 
tiff Joined  issue  on  the  general  issue  plea 
and  demurred  to  the  plea  of  limitations,  and 
the  court  sustained  the  demurrer. 

There  ate  two  bills  of  exceptions  In  the 
record.  One  is  to  the  action  of  the  lower 
court  on  the  prayers,  and  the  other  is  to 
Its  refusal  to  admit  in  evidence  certain  pho- 
tographs of  the  scene  of  the  accident,  which 
were  taken  nearly  three  years  after  its  oc- 
currence. As  we  think,  for  reasons  which  we 
will  state  in  this  opinion,  that  the  learned 
Judge  below  should  have  taken  the  case  from 
the  Jury  by  granting  the  defendant's  fifth 
prayer,  it  is  sufficient  to  say  In  reference  to 
the  first  excepti<Mi  that  there  was  no  error 
In  refusing  to  admit  the  photographs  In  evi- 
dence as  It  was  not  shown  that  the  locus  In 
quo  when  photographed  was  in  the  same  con- 
dition as  at  the  time  of  the  accident  At  the 
time  of  the  accident  which  resulted  In  hla 
death,  the  deceased  was  driving  a  two-horae 
wagon  along  the  public  road  leading  from 
Rowlandvllle  to  Conowlngo  in  Cecil  county, 
at  Its  Intersection  with  appellant's  line  of 
railroad.  At  and  near  the  intersection  of  the 
two  roads  the  line  of  the  railroad  runs  al- 
most north  and  south,  having  a  slight  curve 
to  the  west,  and,  for  nearly  1,000  feet  south 
of  the  crossing,  the  highway  runs  parallel 
to  the  railroad  at  the  distance  of  about  50 
feet  easterly  therefrom.  A  short  distance 
south  of  the  crossing  the  highway  turns  In 
toward  the  railroad,  which  it  crosses  at  an 
angle  of  about  88  degrees.  The  intersection 
of  the  two  roads  is  1,000  feet  or  thereabouts 
north  of  the  railroad  bridge  over  the  Octo- 
rara  creek,  and  about  100  feet  south  of  the 
bridge  there  is  a  whistling  post  for  this 
crossing. 

The  platntifrs  witnesses  testified  that  at 
the  time  of  the  accident  the  space  between  the 
railroad  track  and  the  highway  for  some 
distance  southerly  from  a  point  25  feet  south 
of  the  crossing  was  filled  with  so  dense 
a  growth  of  trees  and  bushes  as  to  render 
trains  running  on  the  railroad  Invisible  to 
persons  passing  along  the  highway  until  they 
had  gotten  beyond  the  bushes,  and  for  that 
reason  the  witnesses  regarded  the  crossing 
as  a  dangerous  one.  The  witness  Orub  said 
you  could  not  see  a  train  "until  right  at  the 
railroad,  and  had  to  depoid  on  your  hearing 
altogether."  A  telegraph  pole  stood  alcHig- 
side  the  highway  about  60  feet  south  of  the 
crossing.  The  defendant  Introduced  evidence 
of  an  opposite  character  as  to  the  extent  of 
the  obstructions  to  the  view  near  the  cross- 
ing, but,  for  the  purposes  of  this  opinion,  the 
evidence  on  behalf  of  the  plaintiff  will  be 
taken  to  be  true.  At  the  time  of  the  accident, 
about  half'  past  2  o'clock  in  the  afternoon. 
Mr.  Huff,  who  the  evidence  shows  to  hare 
been  a  competent  and  careful  driver,  but  not 
very  familiar  with  the  locally,  was  driving 
northerly  along  the  highway  a  pair  of  farm 
horses  harnessed  to  an  ordinary  farm  wagon, 
which  had  strips  of  board  nailed  across  Its 


Digitized  by 


(^oogle 


626 


65  ATIiAKXIC  BEPOBTEB. 


CMd. 


top.  The  horses,  which  were  not  his  own, 
but  borrowed  ones,  were  ordinarily  qxdet,  but 
were  afraid  of  steam.  Directly  behind  Mr. 
Huff  was  Walter  M.  Grub  driving  a  closed 
wagon,  and  800  or  400  yards  behind  them 
were  two  other  farm  wagons,  one  driven  by 
Jolm  Herman,  and  the  other  by  Fred.  Webb, 
with  whom  was  his  employer,  John  W. 
Famous.  All  of  these  teams  were  returning 
from  Bowlandvllle  whither  they  had  gone 
on  the  same  day.  As  Mr.  Huff  was  attempt- 
ing to  cross  the  railroad  track  his  wagon 
was  struck  by  one  of  the  defendant's  passenger 
trains  which  was  running  northerly  at  the 
rate  of  40  or  46  miles  an  hour,  and  he  was  fa- 
tally injured,  and  died  In  a  few  minutes. 
There  were  but  four  eyewltaeeaes  to  the  colli- 
sion between  the  train  and  the  wagon.  They 
were  Mr.  Grub,  who  drove  the  wagon  directly 
behind  that  of  the  deceased,  the  engineer, 
Bernard,  and  the  fireman,  Schultz,  w1k>  were 
<m  the  locomotive,  and  Mr.  John  N.  Akers 
who  was  a  passenger  on  the  train.  They  dif- 
fer in  their  recollection  of  some  details,  but 
the  portions  of  their  testimony  which  agree 
or  are  free  from  contradiction  furnish  a  full- 
er account  of  the  accident  than  is  ordinarily 
obtainable  In  such  cases. 

Grub,  having  testified  for  the  plalntifl 
that  he  had  passed  over  the  crossing  twice 
a  week  for  12  years,  and  was  familiar  with 
it,  and  that  he  was  close  to  Mr.  Huff  when 
he  was  killed,  was  asked  to  tell  the  jury  how 
the  accident  occurred.  He  replied:  "Well,  as 
we  came  up  there  Mr.  Huff  was  ahead  and  I 
trotted  my  horses  up  and  caught  up  near 
him,  and  I  heard  this  train  blow,  and  then  be 
was  somewheres  about  the  telegraph  pole, 
and  when  I  heard  it  blow,  I  stopped,  and  his 
horses  got  scared  and  took  him  right  cm 
over."'  In  reply  to  further  questions,  the 
same  witness  said:  "Well,  he  [Huff]  had 
been  trotting  before  that,  and  I  trotted  to 
catch  np  to  him,  and  he  came  to  a  stop  right 
there  at  the  telegraph  pole."  That  he  (wit- 
ness) was  right  dose  to  the  telegraph  pole 
wh«i  the  danger  signals  were  blown.  Just 
about  up  to  Mr.  Huffs  wagon,  which  was 
just  beyond,  about  the  length  of  witness' 
wagon  ahead  of  him.  At  that  time  Mr.  Huff 
was  about  32  feet  from  the  crossing,  and  his 
horses  were  about  18  or  20  feet  from  it,  and 
the  engine  was  from  80  to  100  yards  from  It 
He  further  said  that  he  did  not  see  Huff 
stand  up  in  the  wagon  when  about  to  cross 
the  tracks;  that,  when  Huff  stopped,  witness' 
attention  was  drawn  away  to  what  be 
thought  was  a  train  coming  from  the  north. 

Bernard,  the  engineer  oa  the  locomotive, 
testified  for  the  defendant,  that  as  near  as 
he  could  tell  be  was  about  300  feet  from  the 
crossing  when  he  blew  the  danger  signals, 
and  that  he  thought  Huff  was  then  about 
GO  feet  from  the  crossing,  but  he  could  not 
tell  exactly.  He  further  said:  "I  blew  the 
wliistle  for  this  gentleman  tliat  was  driving 
Us  team  that  I  struck.  *  *  *  I  noticed 
this  team  coming  along  here  very  slow — ^walk- 


ing very  slow — and  an  open  wagon  with  one 
man  sitting  in  it;  and  there  is  a  road  that 
lends  over  on  this  road  that  goes  up.  At  that 
time  there  were  quite  a  numl>er  of  wagon 
tracks  all  along  as  though  it  had  l>een  used 
quite  a  long  time.  I  didn't  blow  right  there. 
I  saw  him  make  the  start  to  make  the  turn, 
say  probably  50  feet,  as  far  as  I  could  tell 
at  that  distance,  and  I  began  to  tliink  he  did 
not  bear  me  or  was  not  paying  any  attention, 
and  pulled  right  down, on  the  whistle,  the 
first  whistle  I  blew,  and  it  came  out  good  and 
strong.  He  jumped  up  and  whipped  those 
horses  over  the  crossing  ahead  of  me.  As 
soon  as  I  saw  him  brace  up  and  put  the  whip 
to  them,  I  thought  he  was  going  to  one  side, 
and  I  slapped  the  brake  on,  and  opened  the 
sand  levers  and  it  didn't  pick  its  wheels  np. 
I  think  I  did  everything  I  could  to  atop  it. 
and  kept  on  blowing  the  whistle,  and  held 
right  down  on  It,  thinking  probably  he  would 
get  over  ahead  of  me.  Whoi  I  came  up  dose 
to  the  crossing,  he  was  standing  on  his  feet 
and  be  looked  right  around.  I  could  see  him 
look  right  around  in  my  face  Uiat  I  was  bo 
near  to  him;  then  the  front  of  the  engine 
cut  the  view  from  me  and  he  got  over  on  the 
fireman's  side,  he  was  so  near  to  the  front 
of  the  engine  that  It  cat  his  view  Crom  me 
and  I  could  not  see  him  at  all."  The  wit- 
ness, upon  cross-examination,  adhered  to  this 
account  of  the  accident 

Schultz,  the  fireman,  testified  for  the  de- 
fendant that  when  the  danger  signals  were 
blown,  the  engine  was  about  300  feet  from 
the  crossing;  that  Huff  and  his  wagon  were 
then  near  the  telegraph  pole  in  plain  view 
from  the  engine;  and  that  when  the  signal 
sounded  Huff  jumped  up  and  raised  his  band 
and  struck  with  something  and  the  horses 
which  had  been  walking  leisurely  got  out 
of  that  gait  and  moved  faster,  and  just  as 
the  horses  had  made  the  jump  the  fr<mt  of 
the  engine  cut  off  witness'  view,  and  he  did 
not  see  them  again  until  they  had  cleared 
the  rail  on  his  side  of  the  engine.  Both  the 
engineer  and  fireman  said  the  train  was  run- 
ning 40  miles  an  hour  when  the  danger  sig- 
nal sounded. 

Akers,  the  passenger  on  the  train,  testified 
as  follows :  "I  was  sitting  alongside  of  the 
window  with  window  raised,  and  when  I 
heard  the  signal  given  I  stuck  my  head  out- 
side of  the  window  and  it  seemed  to  be  a 
slight  curve  at  that  time.  I  could  not  see  front 
of  the  engine,  but  noticed  there  on  the  right 
two  or  three  wagons  going  up  the  stream, 
and  I  saw  a  two-horse  wagon  with  a  man  sit- 
ting in  it  that  looked  as  though  he  was  just 
about  down  the  curve.  I  could  see  the  side 
of  the  wagon  and  the  horse,  and  those  whis- 
tles were  blovm,  and  think  whistles  were 
still  blowing,  and  think  whistles  were  blown 
until  we  almost  struck  the  team.  That  is  all 
that  I  can  remember,  but  when  I  saw  the 
heads  of  the  horses  in  the  act  of  crossing  the 
railroad  I  Jumped  up  from  the  window  I  was 
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sitting  at  and  started  across  to  the  other  side, 
and  that  was  last  I  saw  of  him  until  I  saw 
him  lying  there  by  the  track.  •  •  •  When 
I  made  an  effort  to  go  over  to  the  other  side 
I  was  thrown  against  the  front  seat — the  seat 
Tight  ahead  of  me — by  the  application  of 
brakes  or  reversing  of  the  engine."  The  wit- 
ness farther  testified  that  Huff  was  standing 
up  In  the  front  part  of  his  wagon  using  some- 
thing to  urge  his  horses. 

Bernard,  the  engineer,  Schultz,  the  fire- 
man, Akers,  the  passenger,  and  three  men. 
Hlnes,  Baker,  and  Oohn,  who  were  working 
on  the  railway  track  near  the  Octorara 
bridge  when  the  train  passed,  and  Devon- 
shire, a  farmer  who  was  at  that  time  In  a 
field  adjoining  the  railroad,  all  testified  pos- 
itively and  circnmstantialiy  for  the  defend- 
ant that  they  heard  the  engine  blow  for  the 
crossing  when  it  was  still  south  of  the  bridge 
at  or  near  the  wttlstling  post  The  plaln- 
tUTs  witnesses  Grub,  Famous,  Webb  and 
Herman,  who  were  in  the  wagons,  all  testi- 
fied that  they  did  not  hear  the  engine  whistle 
south  of  the  bridge,  and  felt  sure  they  would 
bave  heard  it  had  It  been  blown,  as  they 
were  listening  for  train  signals  as  they  drove 
their  wagons  along  the  highway.  Famous 
farther  testified  that  he  and  Webb  were 
talking  to  each  other  In  the  wagon,  and  "the 
first  noise  to  indicate  anything  of  the  train 
was  a  roaring  noise  in  the  bridge  and  out  it 
Jumped."  Webb  said  that  the  first  thing  he 
and  Famous  saw  or  heard  of  the  train  was 
"as  It  Just  dashed  out  of  the  bridge." 

As  over  against  the  positive  testimony  of 
so  many  different  witnesses  that  they  heard 
the  engine  blow  for  the  crossing  at  the  whist- 
ling post,  the  negative  testimony  of  the  plain- 
tiff's witnesses  that  they  did  not  hear  the 
blast  would  be  of  doubtful  legal  sufficiency 
to  send  the  case  to  the  jury  on  that  issue  if 
It  were  an  essential  one.  The  real  question 
in  the  case  is  not  whether  the  whistle  was 
blown  at  any  particular  point,  but  whether 
those  in  charge  of  the  train  gave  a  proper 
and  sufficient  notice  of  its  approach  to  the 
crossing.  The  law  did  not  require  them  to 
blow  a  signal  at  the  whisliing  post  The 
well-settled  doctrine  of  this  court  Is  that, 
while  railroad  trains  have  the  right  of  way 
at  public  crossings,  those  in  charge  of  the 
trains  must  give  all  proper  and  sufficient  sig- 
nals of  their  approach,  and  take  every  rea- 
sonable precaution  according  to  the  char- 
acter of  the  crossing  to  avoid  collision.  The 
reciprocal  duty  of  approaching  the  crossing 
with  care  Is  imposed  upon  travelers  on  the 
highway,  and  the  more  difficult  and  danger- 
ous the  crossing  the  higher  is  the  degree  of 
care  required.  It  Is  negligence  per  ge  for 
ady  one  to  attempt  to  cross  the  tracks  of  a 
railroad  without  first  looking  and  listening, 
and  also  stopping  for  that  purpose  if  the 
trade  In  either  direction  is  not  fully  In  view 
at  the  Immediate  approach  to  the  crossing. 
"And,  U  a  party  neglect  these  necessary  pre- 


cautions and  receives  Injury  by  a  passing 
train  which  might  bave  been  seen  if  he  had 
looked  or  beard  if  be  had  listened,  be  will  be 
presumed  to  bave  contributed  by  his  own 
negligence  to  the  occurrence  of  the  accident, 
and,  unless  such  presumption  be  r^elled,  he 
will  not  be  entitled  to  recover  for  any  in- 
Jury  he  may  have  sustained."  Hoagland's 
Case,  66  Md.  160,  7  AU.  105,  59  Am.  Rep. 
159;  Holden's  Case,  93  Md.  420,  49  AU.  G25; 
McNab's  Case,  94  Md.  726,  51  Atl.  421;  Wat- 
son's Case,  91  Md.  354,  46  AU.  996;  Romlng's 
Case,  96  Md.  78,  79,  53  AU.  672;  Manfuso's 
Case,  102  Md.  257,  62  AU.  754.  And  the  one 
about  to  drive  across  the  railway  must  con- 
tinue to  look  and  listen  until  the  tracks,  the 
real  point  of  danger,  are  reached.  Meidllng's 
Case,  97  Md.  73,  64  Atl.  612;  McNab's  Case, 
supra;  Heying's  Case,  100  Md.  283,  59  AU. 
667;  Keenan  v.  Union  Traction  Co.,  202  Pa. 
107,  51  AU.  742,  58  L.  R.  A.  217. 

Tested  by  these  familiar  and  well-estab- 
lished propositions  it  is  clear  that  the  present 
case  should  have  been  taken  from  the  Jury 
by  granting  the  defendant's  fifth  prayer, 
which  Is  as  follows:  "The  defendant  prays 
the  court  to  Instruct  the  Jury  that  there  is 
no  evidence  legally  sufficient  In  this  case 
from  which  they  can  find  that  the  accident 
complained  of  In  this  case  which  resulted  In 
the  death  of  said  William  H.  Huff,  the  hus- 
band of  the  equitable  plaintiff,  was  caused 
solely  by  any  wrongful  act,  neglect,  or  de- 
fault of  the  defendant  in  this  case,  or  any  of 
its  servants  or  agents,  without  any  negligence 
on  the  part  of  the  said  William  H.  Huff  di- 
rectly contributing  thereto,  and  therefore  the 
plaintiff  cannot  recover  in  this  action,  and 
their  verdict  must  be  for  the  defendant." 
Even  if  we  regard  the  affirmative  evidence  of 
the  many  witnesses  as  to  the  giving  of  the 
danger  signal  at  the  whistling  post  as  con- 
tradicted by  the  failure  of  the  plaintiff's  wit- 
nesses to  hear  that  signal  and  exclude  It  from 
our  consideration,  the  sounding  of  the  dan- 
ger signal,  as  shown  by  all  the  evidence  on 
that  subject,  when  the  train  was  80  to  100 
yards  from  the  crossing,  and  the  beads  of 
the  deceased's  horses  were  about  20  feet 
from  the  track,  and  he  was  In  a  place  of  safe- 
ty, gave  to  him  a  sufficient  notice  to  enable 
bim  to  halt  his  horses  until  the  train  went 
by.  In  addition  to  that  warning  signal  the 
plaintiff's  witnesses  Webb  and  Famous  tes- 
tified that  the  train  made  a  roaring  noise  as 
it  crossed  and  emerged  from  the  Octorara 
bridge.  In  McNab's  Case,  supra,  the  plaln- 
UfC  was  held  to  be  guilty  of  such  negligence 
as  debarred  her  from  recovering  damages, 
because  she  did  not  stop  or  back  her  horse 
but  went  forward  when  the  horse  was  be- 
tween the  two  tracks  of  a  suburban  electric 
railway,  and  she  saw  a  car  40  feet  distant 
approaching  on  the  far  track  at  a  high  rate 
of  speed  in  the  open  country.  It  is  Incon- 
ceivable  that,  if  Huff  bad  continued  to  listen 
with  a  proper  degree  of  care  as  he  approach- 
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ed  the  crosBlng  of  the  railway  track  under 
the  circumstances  of  the  present  case,  be 
would  not  have  heard  the  approaching  train 
In  time  to  avoid  a  collision  with  It  His 
failure  to  so  listen  constituted  such  negli- 
gence aa  to  bar  the  recovery  of  damages  by 
the  plaintur  In  this  case. 

Again,  If  the  testimony  of  three  of  the  four 
eyewitnesses  of  the  accident  that,  when  the 
danger  signal  sounded,  Huff  urged  his  horses 
forward  and  tried  to  cross  the  track,  be  tak- 
en as  uncontradicted  with  legal  sufficiency 
by  Grub's  evidence,  then  the  deceased  de- 
liberately accepted  the  risk  which  proved  fa- 
tal to  him.  If,  on  the  other  band.  Grub's  tes- 
timony that,  as  soon  as  the  danger  signal  was 
blown  from  the  engine  then  about  70  yards 
behind  the  deceased,  his  horses  got  scared 
and  took  him  right  on  over  the  track,  be  tak- 
en as  true,  the  railroad  company  was  not  re- 
sponsible for  the  action  of  the  horses.  It  was 
the  duty  of  the  engineer  to  sound  the  danger 
signal  when  he  saw  the  deceased  turn  his 
team  in  toward  the  railroad  track,  and  the 
company  is  not  responsible  for  Its  effect  on 
the  horses.  Nor,  if  the  plaintiff's  theory  that 
the  horses  were  frightened  by  the  steam 
from  the  engine  so  far  in  their  rear  be  ac- 
cepted, does  that  alter  the  case.  This  court 
has  several  times  decided  that  a  plaintiff  can- 
not recover  from  a  railway  company  dam- 
ages caused  by  his  horses  becoming  fright- 
ened by  steam  escaping  from  Its  locomotives 
at  a  railway  crossing,  there  being  no  evidence 
that  the  escape  of  the  steam  was  unusual  or 
unnficessary.  P.,  W.  A  B.  R.  R.  Co.  v.  Burk- 
hart  83  Md.  516,  34  AU.  1010;  Riley  v.  New 
York,  etc.,  R.  B.  Co.,  90  Md.  68,  44  Atl.  994. 

For  the  error  in  r^ectlng  the  defendant's 
fifth  prayer,  the  Judgment  must  be  reversed 
without  a  new  trial. 

Judgment  reversed,  with  costs,  without  a 
new  trIaL 


CONSOLIDATED  GAS  00.  OP  BAI/Tl- 

MORB  CITT  V.  MAYOR,  ETC, 

OF  BALTIMORE  et  al. 

(Court  of  Appeals  of  Maryland.    Feb.  13,  1907.) 

1.  APPEATy—QtrESTtONS      ReVIEWABLIB— TAXA- 
TION—VALUATION— QUESTION   OF  Pact. 

Baltimore  City  Charter,  |  170,  provides 
that  the  determination  of  the  Baltimore  city 
court  reviewing  n  decision  of  the  appeal  tax 
court  as  to  a  valuation  of  property  may  be  ap- 
pealed to  the  Court  of  Appeals,  and  that  thfl 
latter  court  shall  hear  and  determine  the  ques- 
tions involved  in  the  appeal.  Held,  that  on  an 
appenl  from  the  city  court,  where  the  question 
of  the  amount  of  valuation  is  involved,  such 
question  cannot  be  reviewed,  since  the  Court 
of  Appeals  cannot  review  a  question  of  fact. 

2.  Taxation  —  Pbopebtt    Taxable  —  Cobpo- 
BATB  Bonds.  ^  „....„ 

Code  Pub.  Gen.  Laws  1904,  art  81,  M  2, 
92.  210,  which  require  that  the  bonds  and  cer- 
tificates of  indebtedness  bearing  interest,  is- 
sued by  any  corporation,  be  valued  and  asscb^ed 
for  state,  connfir,  and  municipal  taxation,  to 
the  owners  thereof  in  the  county  or  city  In 
which   such   owners  may.   respectively,   reside. 


Held  that,  in  assessing  the  value  of  easements 
In  a  street  belonging  to  a  gas  company,  it  was 
error  for  the  appeal  tax  court  to  treat  the 
bonded  indebtedness  of  the  company  as  an  as- 
set for  the  purpose  of  taxation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  f  631.] 

3.  Save  — Review  bt  Coubt  — Mode  of  Ac- 
tion. 

On  a  review  by  the  Baltimore  city  court  of 
a  tax  assessment  made  br  the  appeal  tax  coart, 
it  was  competent  to  inquire  from  the  members 
of  the  latter  wlxat  were  their  methods  in  reach- 
ing the  assessment  they  made,  for  the  purpose 
of  showing  either  that  it  was  illegal  or  ex- 
cessive. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  46,  Taxation,  t  882.] 

4.  Saicb— Mode   or   Assessicbnt— Valuatioit 
— Evidence. 

Where  a  tax  assessment  Is  objected  to  as 
unequal,  the  Inequality  must  be  predicated  aa 
of  the  valuation  of  property  to  which  a  common 
standard  of  valuation  may  be  applied,  and  no 
fair  comparison  can  be  made  between  the  value 
of  ordinary  parcels  of  land  and  the  improve- 
ments thereon  and  a  mere  easement  to  lay 
mains  or  pipes  in  the  bed  of  a  public  street 
for  the  distribution  of  gas. 

rE<d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voi.  46,  Taxation,  ii  90-95.] 

6.  Evidence— CouPETENOT  or  Bxpbbts. 

Where  witnesses  In  an  action  to  review  a 
tax  assessment  on  the  easements  held  by  a  eas 
company  in  the  streets  of  a  city  had  been  stu- 
dents of  taxation  and  tax  laws  for  many  years, 
bad  been  called  upon  to  value  the  easements 
of  public  service  corporations  in  many  cities, 
and  knew  the  diaracter  and  extent  of  Uie  ease- 
ments of  the  gas  company,  they  were  qualified 
as  experts  to  give  their  opinions  as  to  the  cor- 
rectness of  the  assessment  in  question. 

6.  Same. 

Where  a  witness  is  shown  to  be  qualified 
to  value  an  easement  in  a  city  street,  it  is  not 
necessary  that  he  be  qualified  to  value  the  ease- 
ment as  real  estate,  slnoe  the  value  of  the  ease- 
ment does  not  depend  upon  whether  it  is  classed 
as  real  or  personal  property. 

7.  AppeaI/— Review— DiscBETiON    or    Loweb 

COUBT. 

A  matter  which  is  within  the  discretion 
of  the  trial  court,  such  as  requiring  the  sub- 
mission of  prayers  by  the  city  solicitor,  in  an 
action  by  the  city,  cannot  be  reviewed  on  ap- 
peal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  I  3848.] 

Appeal  from  Baltlm<n»  City  Court;  George 
M.  Sharp,  Judge. 

Proceeding  by  the  appeal  tax  court  of  Bal- 
timore City  for  the  assessment  of  street  ease- 
ments, etc.,  used  br  the  Consolidated  Gas 
Company  of  Baltimore  City.  Prom  an  order 
of  the  Baltimore  city  court  sustaining  the  as- 
sessment, the  gas  company  appeals.  Revers- 
ed and  remanded. 

Argued  before  McSHERRY,  O.  J.,  and 
BOYD,  PEARCB,  SCHMUCKER,  JONES, 
and  BURKE,  JJ. 

Edgar  H.  Oans  and  W.  Calvin  Chestnut, 
for  appellant.  Sylvan  H.  Laucbhelmer,  and 
Edgar  Allan  Poe,  for  appellees. 

PEABCE,  J.  This  Is  an  appeal  from  an 
order  of  the  Baltimore  city  court  adjudging 
and  ordering  that  an  assessment  of  $6,000,000 
be  Imposed  for  the  year  iroo  on  the  mains 
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aud  pipes  of  the  Consolidated  Oas  Company 
of  Baltimore  City,  in  and  nndnr  the  streets 
and  highways  In  Baltimore  City,  In  addition 
to  the  assessments  of  $1,127,075  and  $158,000 
for  mains  and  service  pipes,  respectively,  pre- 
viously imposed.  In  the  year  1904  an  as- 
sessment of  $6,000,000,  in  addition  to  the  then 
existing  assessment  of  $4,026,997,  upon  the 
tangible  property  of  the  company,  was  im- 
posed by  the  appeal  tax  court  of  Baltimore 
city  for  the  year  1905,  in  these  words:  "Ad- 
ditional assessment  on  mains,  pipes,  and  oth- 
er construction,  located,  in,  on  or  over  public 
highways  of  Baltimore  city,  so  as  to  include 
the  valuation  of  the  easements  enjoyed  by 
said  company  in  said  highways,  $6,000,000." 
The  validity  of  this  assessment  was  before 
this  court  in  the  case  of  the  Consolidated  Gas 
Company  v.  Mayor  and  City  Council  of  Bal- 
timore, reported  in  101  Md.  642.  61  Atl.  532, 
109  Am.  St  Rep.  584,  In  which  it  was  held 
that  "the  property  or  estate  which  the  gas 
company  has  in  the  highways  of  Baltimore 
city  is  an  easement  which  may  be  properly 
assessed  to  the  company  as  real  estate"; 
but  it  was  further  held  in  that  case  that  the 
assessment  was  irregular  and  invalid  (1) 
because  it  appeared  from  the  record  that  the 
appeal  tax  court  had  charged  the  gas  com- 
pany with  the  amount  of  its  bonded  indebt- 
edness in  ascertaining  the  value  of  its  prop- 
erty for  taxation,  which  under  the  Maryland 
statutes  it  was  without  authority  to  do;  and 
(2)  because  It  also  appeared  from  the  record 
that  the  valuation  had  been  imposed  by  an 
arbitrary  and  capricious  method.  Instead  of 
by  the  exercise  of  such  judgment  as  the  law 
contemplates  shall  be  exercised  by  an  asses- 
sor, and  that  such  valuation  could  not  be  re- 
garded as  an  assessment  at  all.  After  this 
decision  the  appeal  tax  court  abated  the  as- 
sessment thus  declared  to  be  invalid,  and,  aft- 
er due  notice  to  the  gas  company  of  Its  pur^ 
pose  to  reassess  said  company  for  the  year 
1906  for  its  pipes,  mains,  and  structures  lo- 
cated in  the  streets  and  highways  of  the  city, 
made  an  abatement  of  $4,565  upon  3.5S  miles 
of  three-inch  mains  abandoned  by  the  gas 
company  since  1905,  and  entered  a  new  as- 
sessment in  the  following  words:  "Addi- 
tional assessment  on  mains  and  other  struc- 
tures attached  to  and  located  in  or  under  the 
roads,  ways,  and  highways  In  Baltimore 
city  (including  22.893  miles  of  new  mains) 
$6,000,000."  From  this  action  of  the  ap- 
peal tax  court,  the  gas  company  appeal- 
ed to  the  Baltimore  city  court,  which  action 
was  afBrmed  by  said  court  in  the  order  ap- 
pealed from  in  this  case. 

Twenty-six  exceptions  were  taken  to  the 
rulings  upon  evidence,  and  11  prayers  were 
submitted  by  the  gas  company,  all  of  which 
were  refused,  except  the  seventh,  which  was 
granted.  The  counsel  of  the  city  declined 
the  request  of  the  company  that  they  should 
formulate  and  submit  prayers  outlining  their 
standard  of  valuation  of  the  easement  in 
question,  wberenpon  the  gas  company  moved 


the  court  to  require  the  submission  of  such 
prayers,  wliich  the  court  overruled,  and  the 
twenty-seventh  exception  was  taken  to  the 
overruling  of  this  motion,  and  the  refusal  of 
the  prayers  of  the  gas  company.  It  has  been 
decided  in  Mayor  v.  Bonaparte,  93  Md.  156, 
48  Atl.  735,  that  this  court  cannot  be  requir- 
ed or  allowed  to  sit  as  a  board  of  review  to 
revise  the  amount  of  the  valuation  placed  by 
tax  oflSclals  upon  property  for  the  purposes 
of  taxation,  and  this  was  repeated  in  101 
Md.,  supra.  We  have  therefore  no  warrant 
for  interference  In  this  case  upon  that  ground, 
however  great  the  apparent  magnitude  or  the 
Interests  involved. 

After  a  very  careful  reading  of  the  rec- 
ord and  the  able  briefs  of  counsel,  we  have 
reached  the  conclusion  that  tlie  order  of 
court  affirming  the  action  of  the  appeal  tax 
court  and  imposing  an  assessment  of  $6,000,- 
000  for  the  year  1906  wi  the  mains  and  serv- 
ice pipes  of  the  Consolidated  Gas  Company 
of  Baltimore  city  attached  to  and  located  in, 
on,  or  under  the  roads,  ways,  and  highways 
In  Baltimore  city,  in  addition  to  the  assess- 
ments previously  imposed  for  mains  and  serv- 
ice pipes,  respectively,  upon  said  company 
for  the  year  1906,  must  be  reversed  for  er- 
ror in  the  rejection  of  the  fourth  and  eighth 
inrayers,  which  are  as  follows:  "(4)  The  pe- 
titioner prays  the  court  to  rule  as  matter 
of  law  that  the  opinions  as  to  the  value  of 
the  mains  and  pipes  of  the  gas  company,  in- 
cluding the  easement  therein  in  the  streets 
of  Baltimore  cily,  as  expressed  by  the  wit- 
nesses Purdy  and  Bemis,  are  inadmissible, 
and  must  be  disregarded  by  the  court,  as 
the  method  of  calculation  of  the  value  of  said 
mains  and  pipes  and  easement  by  said  wit- 
nesses is  substantially  the  same  as  the  meth- 
od adi^ted  by  the  appeal  tax  court  in  the 
valuation  of  said  property  for  the  year  1905, 
which  method  has  been  declared  illegal  by 
the  Court  of  Appeals.  •  ♦  *  (8)  The  pe- 
titioner moves  the  court  to  strike  from  the 
record  all  expressions  of  opinion  made  by 
the  witnesses  Purdy  and  Bemis  in  regard  to 
the  valuation  of  the  mains  and  pipes  of  the 
gas  company,  including  the  easement  there- 
with associated,  on  the  ground  (1)  that  said 
witnesses,  not  having  any  knowledge  of  the 
value  of  real  estate  in  Baltimore  city,  were 
Incompetent  to  express  an  opinion  as  to  the 
value  of  said  mains  and  pipes  and  easement; 
and  (2)  because  said  expressions  of  opinion 
by  said  witnesses  were  based  on  a  method  of 
computation  of  value  which  is  not  warranted 
by  Maryland  statutes  in  regard  to  taxation 
of  the  property  of  corporations."  It  will  be 
seen  later  on  that  the  error  in  the  rejection 
of  the  eighth  prayer  lias  to  do  solely  with  the- 
second  ground  therein  stated.  The  method 
pursued  in  the  former  case  was  condemned 
by  this  court  because,  under  existing  Mary- 
land statutes,  "the  aweal  tax  court  was 
without  authority  to  charge  the  Consolidated 
Gas  Company  with  its  own  outstanding  ob- 
ligations"  in  ascertaining  the   value  of   Its- 
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property  for  taxation,  as  It  had  done  to  the 
amount  of  $10,060,000. 

For  tbe  puriKMse  of  comparison  of  tbe  metli- 
ods  adopted  in  the  two  cases,  we  haye  re- 
produced them  here  as  they  appear  in  the  re- 
spective records. 

Method  in  first  case,  as  testified  to  by  Judge 
Leser  (see  Record  in  First  Case,  page  23, 
et  seq.): 

Capital    stock    (10,700    shares  «t 

$70)    $  ^.WO.OO!) 

Bonds  ($7,000,000  at  $110) 7,700.000 

Certificates  of  indebtedneas  ($1,500,- 

000  at  $90) 1,3.50,000 

Bonds  (41^  per  cent.)  $1,100.000. . .       1,000,000 

Total  value   of  assets  of  Gas 

Co.    $17,860,000 

From  this  they  deducted  assessed 
valuation  of  real  estate  in  Balti- 
more city  and  county  allowing 
liberally  for  margins 4.300.000 

Leaving    residuum $13,250,000 

From  this  they  deducted  their  valu- 
ation of  the  persohal  property. . .       1,250.000 

Leaving   $12,000,000 

niis  sum  they  considered  repre- 
sented the  company's  franchise 
derived  from  the  state  and  also 
the  easement  In  the  streets.  They 
therefore  divided  it  in  half,  mak- 
ing an  assessment  for  the  ease- 
ment   of $  6.000,000 

Method  in  present  case,  as  testified  to  t>7 
Purdy  and  Bemis  (see  Record,  pages  195, 
196): 

Miles  of  mains  and  pipes,  Balti- 
more city 47a492 

Miles  and  mains  and  pipes,  Balti- 
more county 49.201 

627.693 

9.33  per  cent,  outside  city.  90.67  per  cent  in 
city. 

Stock  issued,  107,710  shares. 
Value  of  city  real  estate  exclusive 

of    mains    and    services $  2,843,418 

Value    of   real    estate    outside   the 

city    262,706 

Vaiue  of  personal   estate 879,458 

Total  vaiue  of  personal  proper- 
ty nnrt  real  estate  exclusive 
of  mains  ani1  services $  3,985.642 

Divided  Profits. 

Interest    $     497.570 

Dividends  430,840 

"$  928,410 
Total  value  of  company's  property 

jg()5    T $     928,410 

Capitalized  at*  S  per 'cent. '.'.'.'.'.'.'.'.  18.5G8,'200 
Real  estate  and  personal  property 

exclusive  of  mains  and  services. .      8.985,642 

Total  mains,  services,  and  ease- 
ment      $14,582,558 

Deduct  O.-'IS  per  cent,  for  proportion 
outside  city 1,360,552 

Value  mains,  services,  and  ease- 
ment in  city 13,222.006 

Former  assessment  of  mains,  serv- 
ices           1,28.5,035 

Increase  $11,936,971 

To  ascertain  tbe  assessed  value  after  tbe 
assessment  is  increased  and  a  tax  levied  on 


new  assessed  value,  tbe  present  value  must 
be  diminished  by  such  an  amount  that  the  as- 
sessed value  will  coincide  with  market  value 
when  subject  to  tbe  increased  tax.  When 
the  divided  profits  are  capitalized  at  5  per 
cent  and  the  tax  rate  Is  2.235,  the  increase  in 
the  assessed  value  must  be  reduced  to  69.1 
per  cent  of  the  present  value; 

Increased  value  at>ove  former  as- 
sessment     $11,936,971 

f)9.1  per  cent  of  at>ove  increase 
is  toe  true  increase  of  assess- 
ment           8,248,446 

Former  assessed  value  of  mains 
and  services 1,285,035 

True  assessed  value  of  mains, 
services,  and  easement $  0,533,481 

In  the  first  case  the  stock  and  certificates 
of  indebtedness  were  reckoned  at  their  re- 
spective market  values,  and  the  resulting  ag- 
gregate was  $17,550,000  as  the  total  value 
of  the  assets  of  the  gas  company.  In  the 
present  case  Mr.  Purdy  explained  in  bis  testi- 
mony in  detail  how  he  and  Mr.  Bemls  ar- 
rived at  their  valuation.  He  ascertained 
first  from  the  company's  report  to  the  state 
tax  commissioner,  and  from  the  agreed  state- 
ment of  facts  filed  in  the  case,  the  inters 
est  paid  on  the  bonded  indebtedness,  and 
the  dividends  paid  to  the  stoclcholders,  for 
the  year  1905,  which  he  designated  divided 
profits.  He  then  capitalized  that  aggregate 
at  5  per  cent.,  a  rate  he  testified  to  be  a  con- 
servative rate  for  the  cities  of  tbe  Eastern 
Seaboard,  and  thus  found  the  total  value 
of  the  company's  property  to  be  $18,568,200. 
From  that  he  deducted  the  assessed  value  of 
the  company's  real  estate  and  personal  prop- 
erty, exclusive  of  the  mains,  services,  and 
easement,  as  also  9.33  per  cent  of  all  tbe 
mains  and  services,  that  being  the  proportion 
of  mains  and  services  outside  of  the  city  lim- 
its. He  further  deducted  the  former  assess- 
ment of  mains  and  services,  and  thus  found 
an  increased  value  of  $11,936,071  by  reason 
of  said  easement  He  then  further  reduced 
this  amount  by  an  allowance  for  tbe  diminu- 
tion of  tbe  value  of  tbe  total  property  by 
reason  of  tbe  tax  upon  the  easement;  ttils 
allowance  being  an  amount  equal  to  tbe  capi- 
talized value  of  that  tax,  capitalized  at  5 
per  cent,  the  rate  of  tax  for  1905  being  2.235 
in  the  hundred  dollars.  This  required  the  re- 
duction of  the  Increased  value  of  tbe  total 
mains  and  services  and  easement  to  69.1  per 
cent  of  that  value,  making  the  true  in- 
crease $8,248,446,  and,  adding  the  former  as- 
sessed value  of  mains  and  services,  $1,285,035, 
he  concludes  the  true  value  of  mains,  serv- 
ices, and  easements  to  be  $9,533,481.  With- 
out at  all  analyzing  this  method,  its  result 
is  so  strikingly  close  to  that  reached  In  ttte 
former  case,  as  respects  the  total  value  of 
the  company's  property  as  to  be  most  signifi- 
cant In  itself.  But,  when  analyzed,  the  8ut>- 
stantial  Identity  of  tbe  two  methods  at  once 
becomes  apparent  In  the  present  case  tbe 
bonds  and  stodc  do  not  appear  eo  nomine. 
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bat  the  Interest  paid  on  these  same  bonds 
and  the  dividends  paid  on  the  same  stock  do 
appear.  The  rate  of  dividend  for  1906  was 
4  per  cent.,  and  the  rate  of  Interest  paid 
on  the  total  bonded  Indebtedness  was  about 
4.9S  per  cent  Messrs.  Purdy  and  Bemis 
assumed  that  something  was  laid  aside  for 
emergencies  before  making  the  4  per  cent, 
dividend.  Their  method  of  calculation,  there- 
fore, essentially  and  necessarily  involves  the 
value  of  these  bonds.  There  is  no  substan- 
tial or  actual  distinction  between  these  meth- 
ods as  respects  the  dealing  with  the  bond- 
ed Indebtedness  of  the  company,  whether  the 
amount  of  the  bonded  indebtedness  is  ascer- 
tained directly  from  the  statement  of  the 
company  by  reference  to  the  corpus  of  this 
indebtedness,  as  shown  in  that  statement,  or 
whether  it  Is  reached  Indirectly,  by  a  capital- 
izing process  t>ased  upon  the  Interest  paid  on 
the  same  corpus.  In  both  the  bonded  In- 
debtedness of  the  company  Is  treated  as  part 
of  Its  assets,  in  contravention  of  the  Mary- 
land statutes,  which  require  them  to  be 
"▼ained  and  assessed  for  state,  county  and 
mnnlclpal  taxation  to  the  owners  thereof  in 
the  county  or  city  In  which  such  owners  may 
respectively  restde." 

Argument  could  not  strengthen  the  concln- 
slon  which  we  think  follows  from  a  careful 
examination  of  the  details  of  the  method  In 
this  case.  It  may  not  be  amiss  to  observe 
that,  If  the  capitalized  value  of  the  Interest 
paid  on  this  bonded  Indebtedness  be  eliminat- 
ed from  the  method  pursued  by  Messrs.  Pur- 
dy and  Bemis,  the  result  will  be  found  to  be 
strikingly  close  to  that  obtained  by  Mr. 
Ganghey's  method.  If  the  capitalized  value 
of  this  bonded  Indebtedness  be  thus  eliminat- 
ed, the  total  value  of  the  company's  property 
would  be  reduced  by  $9,950,000,  leaving  such 
value  $8,618,200,  and,  if  from  this  the  same 
deductions  be  made  as  in  their  method,  viz., 
$6,631,229,  there  wlU  remain  only  $1,986,971. 
Reducing  this  to  68.1  per  cent,  of  that 
amount,  to  allow  the  capitalized  amount  of 
the  Increased  tax  to  be  Imposed,  we  should 
have  $1,872,997,  to  this,  add,  as  they  did,  the 
former  assessed  value  of  mains  and  services, 
$1,285,085,  and  we  have  as  the  true  assessed 
value  of  mains,  services,  and  this  easement 
$2,658,032.  Mr.  Caughey,  in  his  method,  took 
the  assessed  value  of  mains  and  services  for 
the  year  1904,  $1,181,640,  plus  the  full  fee 
value  of  the  land  occupied  by  the  mains  and 
services  as  estimated  by  comparison  with  the 
value  of  adjacent  lands,  $1,396,921,  making  a 
total  of  $2,528,261,  and  showing  a  difTeroice 
between  the  results  of  the  two  methods  of 
only  about.  In  round  numbers,  $180,000.  We 
do  not  mean  to  say,  however,  that  in  assess- 
ing the  real  property  of  a  corporation  subject 
to  mortgage  the  corporation  Is  entitled  to  any 
credit  for  the  mortgage  debt;  nor  are  we 
to  be  understood  as  approving  the  method  of 
Mr.  Caughey,  and  it  will  be  seen  hereafter 
that  we  do  not  regard  It  as  the  correct  meth- 
od, tout  the  closeness  of  the  results  of  the 


two  methods,  if  the  capitalized  value  of  the 
Interest  on  the  bonded  indebtedness  of  the 
company  be  eliminated  from  the  method  of 
Messrs.  Purdy  and  Bemis,  is  so  striking  as  to 
be  worthy  of  notice.  The  error  In  their 
method  was  in  treating  the  bonded  Indebted- 
ness of  the  company  as  an  asset  for  the  pur- 
I>06e  of  taxation,  which  we  have  said  they 
practically  did.  That  error  was  Inseparably 
connected  with  their  opinions  as  to  the  ag- 
gregate value  of  the  mains  and  pipes,  in  con- 
nection with  the  easement  In  question,  and 
their  valuation,  thus  reached,  was  an  In- 
divisible quantity,  and  therefore  these  pray- 
ers should  have  been  granted;  but  we  are 
not  to  be  understood  as  meaning  that  their 
opinions  would  have  been  inadmissible,  and 
should  have  been  disregarded.  If  the  result 
of  their  method  of  valuation  bad  been  free 
from  the  error  Indicated. 

It  will  not  be  necessary  to  notice  In  de- 
tail all  the  numerous  exceptions  to  the  ad- 
mission or  exclusion  of  testimony,  nor  to 
review  In  detail  all  the  rejected  prayers,  but. 
some  of  these  must  be  considered.  It  would 
appear  reasonable  to  hope  that  no  further  ap- 
peal, to  this  court  at  least,  will  be  required  in 
order  to  reach  a  satisfactory  assessment  of 
this  easement ;  but  as.  In  event  of  another  ap- 
peal, some  of  the  questions  raised  in  this  case 
might  be  raised  again,  we  will  consider  them 
now.  And,  first,  as  to  whether  it  was  com- 
petent to  inquire  from  the  members  of  the 
appeal  tax  court  themselves  what  were  their 
methods  and  mental  processes  In  reaching 
the  assessment  th^  made  for  the  purpose 
of  showing  either  that  It  was  illegal  or  ex- 
cessive. The  appellees  have  cited  in  their 
brief  jiumerous  respectable  and  eminent  au- 
thorities from  other  jurisdictions  to  sustain 
the  proposition  that  the  method  of  assessors 
In  arriving  at  their  conclusions  as  a  matter 
absolutely  committed  to  their  discretion, 
and  that  the  members  of  such  a  tribunal 
cannot  be  put  upon  the  stand  to  testify 
as  to  the  operation  of  their  minds  In  doing 
the  work  intrusted  to  them,  and  many  ot 
those  authorities  are  collected  in  27  Amer. 
&  Eng.  Bnc  of  Law  (2d.  Ed.)  p.  689.  After 
careful  consideration  of  these  authorities, 
however,  and  with  due  respect  to  the  emi- 
nent courts  by  which  they  are  announced, 
we  do  not  think  the  law  can  be  so  declared  In 
this  state.  No  proceeding  more  closely  anal- 
ogous to  the  present  can  be  found  than  that 
employed  in  condemning  land  under  the 
principle  of  eminent  domain,  and  in  sucl' 
cases,  ever  since  the  case  of  Tide  Water 
Canal  Co.  t.  Archer,  9  Gill  &  J.  479,  the  prac- 
tice In  Maryland  has  allowed  the  examina- 
tion of  jurors  who  signed  the  inquisition  as 
witnesses  on  return  of  such  inquisition  for 
confirmation,  '•upon  all  subjects  whatever 
relating  to  the  controversy,  as  fully  as  any 
other  persons  who  might  be  sworn  as  wit- 
nesses In  the  cause,  that  they  may  tte  exam- 
ined as  to  the  grounds  and  motives  for  their 
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flndlngr,  In  order  to  ascertain  whether  In 
coming  to  their  conclusions  they  had  not 
mistaken  facta  a«  -well  as  the  law."  Iliat 
case  was  heard  only  In  the  circuit  court  for 
Harford  county;  there  being  no  appeal  to 
this  court  from  such  a  proceeding,  but  the 
opinion  there  delivered  was  deemed  worthy 
of  full  publication  In  9  Oill  &  J.,  and  the  case 
has  been  at  least  twice  cited  In  the  Maryland 
Reports,  In  Baltimore  &  O.  R.  Co.  t.  Thomp- 
son, 10  Md.  87,  and  in  Norrls  t.  Mayor,  etc 
of  Baltimore,  44  Md.  007,  and  has  ever  since 
controlled  our  practice.  In  the  opinion  re- 
ferred to  the  court  considered  the  question 
at  length  (pages  487-493)  and  explained  very 
clearly  and  satisfactorily  the  dlfTerence 
which  exists  between  a  body  of  max  proceed- 
ing under  a  law  of  that  kind  and  a  common- 
law  Jury,  and  the  reasons  which  permit  and 
require  the  examination  as  witnesses  of  mem- 
bers of  a  Jury  making  such  an  inquisition, 
while  It  forbids  the  examination  as  witnesses 
of  the  members  of  a  common-law  jury;  but 
,  It  Is  unnecessary  to  recite  those  reasons  here. 
It  is  sufficient  to  say  that  they  apply  In  their 
full  force  to  the  case  we  are  now  considering. 
Moreover,  section  170  of  the  new  charter 
of  Baltimore  city,  which  provides  for  an 
appeal  to  the  Baltimore  city  court  from  any 
assessment  made  by  the  appeal  tax  court, 
gives  the  city  court  full  power  "to  require 
the  Judges  of  the  appeal  tax  court,  their 
clerks,  surveyors  or  other  agents  or  servants 
to  attend,  and  may  examine  them  on  oath 
or  affirmation,"  and  It  is  a  reasonable  pre- 
sumption that  the  reasons  which  Induced  the 
enactment  of  that  provision  were  substan- 
tially those  which  led  to  the  rule  declared  In 
Tide  Water  Canal  Co.  v.  Archer.  For  these 
reasons  we  think  there  was  error  In  the 
first,  second,  third,  fourth,  fifth,  sixth,  sev- 
enth, eighth,  ninth,  tenth,  and  thirteenth  ex- 
ceptions, which  constitute  one  group  raising 
the  question  we  have  Just  considered. 

The  next  question  is  raised  by  the  eleventh, 
twelfth,  fourteenth,  fifteenth,  sixteenth,  sev- 
enteenth, and  eighteenth  exceptions.  In  all 
of  which  It  was  sought  to  show  the  assess- 
ment was  unequal,  in  that  It  was  made  by  a 
higher  proportion  of  valuation  than  on  other 
real  and  personal  property  .on  the  same  tax 
roll  by  the  same  officials.  As  to  these. 
It  will  be  sufficient  to  say  that  the  inequality 
must  be  predicated  as  of  the  valuation  of 
property  to  which  a  common  standard  of 
valuation  may  be  applied,  and  no  intelligent 
or  fair  comparison  can  be  made  between 
the  value  of  ordinary  parcels  of  land  and  the 
Improvements  thereon,  and  a  mere  easement 
to  lay  mains  and  pipes  in  the  bed  of  a  pub- 
lic street  for  the  distribution  of  gas. 

The  remaining  eight  exceptions  relate  to 
the  competency  and  qualifications  of  Messrs. 
Pordy  and  Bemis  as  experts  In  this  case; 
the  objections  being  both  general  and  special. 
Mr.  Purdy  is  a  lawyer  and  secretary  of  the 
New  York  Tax  Reform  Association.  He 
testified  that  he  had  been  a  student  of  taxa- 


tion for  20  years;  that  he  bad  made  a  com- 
parative study  of  the  tax  laws  of  the  various 
states  in  this  country  and  of  the  principal 
countries  of  Europe,  and  of  the  application 
of  the  principles  of  these  laws  to  the  assess- 
ment of  real  property  In  all  its  forms;  that 
he  had  been  called  to  value  the  easementa  of 
public  service  corporations  in  various  cities; 
that  he  knew  the  character  and  extent  of  the 
operations  of  the  Consolidated  Gas  Company, 
and  the  mileage  and  size  of  Its  mains  and 
pipes;  and  that  he  had  ascertained  from  the 
statement  of  facts  filed  In  this  case,  and  from 
the  report  of  the  gas  company  to  the  State 
tax  commissioner,  what  were  its  earnings 
and  its  divided  profits  for  the  years  19(H 
and  1905.  Mr.  Bemis  la  president  of  the 
water  works  of  Cleveland,  Ohio.  He  has 
devoted  10  years  to  questions  of  assessment 
and  taxation,  has  been  employed  for  five 
years  by  the  city  of  Cleveland  in  Investigat- 
ing the  assessment  of  public  service  corpora- 
tions embracing  gas,  electric  light,  and  street 
railway  companies,  and  has  been  called  on  to 
value  the  easements  of  gas  companies  in 
Ohio  and  elsewhere;  and  he  states  he  had 
substantially  the  same  Information  possessed 
by  Mr.  Purdy  of  the  property,  earnings,  and 
divided  profits  of  this  gas  company  for  the 
years  1904  and  1906.  From  this  statement 
It  cannot  be  doubted  that  they  are  generally 
qualified  as  experts  upon  the  subject  of  in- 
quiry in  this  case.  "An  expert  is  one  imssess- 
ing,  In  regard  to  a  particular  subject  or  de- 
partment of  human  activity,  knowledge  not 
acquired  by  an  ordinary  person.  This  knowl- 
edge may  be  derived  from  experimce  or  from 
study  and  direct  mental  application."  12 
Amer.  &  Bug.  Bnc.  of  Law  425.  "It  is  not 
ground  for  excluding  the  evidence  that  the 
witness  bases  his  statements,  In  whole  or  in 
part,  upon  his  reading."  17  Cyc.  39.  "The 
general  rule  seems  to  be  where  a  witness 
exhibits  a  degree  of  knowledge  gained  from 
experience,  observation,  standard  books,  or 
other  reliable  sources  as  to  make  it  appear 
that  his  opinion  Is  of  some  value,  that  he  is 
entitled  to  testify;  It  being  left  to  the  trial 
court  to  say  when  such  knowledge  la  shown, 
and  to  the  Jury  to  say  what  the  opinion  is 
worth."    5  Enc.  of  Evidence,  533. 

This  court  has  said  in  Davis  v.  State,  3S 
Md.  37:  "In  the  trial  of  cases  it  often  hap- 
pens that  questions  arise  touching  the  matter 
of  inquliy  quite  out  of  the  observation  and 
experience  of  persons  In  general,  but  within 
the  observation  of  others,  who  from  previous 
study  or  pursuits,  or  experience  in  life,  have 
frequently  or  habitually  brought  that  class 
of  questions  under  their  observation,  and 
hence  It  is  that  in  such  cases  persons  who 
from  study  or  experience  have  acquired  a 
peculiar  knowledge  in  regard  thereto  are 
permitted  to  testify  not  only  as  to  facts,  but 
also  to  give  their  opinions  based  upon  facta 
within  their  own  knowledge,  or  upon  facts 
proved  by  other  witnesses."  Authorities  to 
the  same  effect  are  numerous,  but  there  is  no 
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occasion  to  cite  them.    It  appeared  that  nei- 
ther of  these  witnesses  had  ever  bought  or 
•old  land  In  the  city  of  Baltimore,  nor  had 
any  personal  knowledge  of  any  sales  of  real 
estate  there,  and  It  was  then  specially  object- 
ed that  they  were  not  qualified  to  value  this 
easement  as  real  estate,  but  this  objection 
was  OTerruled.    The  value  of  this  easranent 
however,  does  not  depend  upon  whether  It  Is 
classed   as   real  or   personal  property.    Its 
actual  value  would  be  the  same  In  either 
case,  and  we  could  not  hesitate  to  sustain 
their  qualification  In  this  respect,  even  if  the 
question  was  a  new  one.    But  it  is  not  a  new 
question.    In  Sanitary  District  v.  Raihroad 
Co.,  216  III.  675,  75  N.  B.  248,  there  was  a 
proceeding  to  condemn   land  for  a  freight 
torminal.    At  the  trial  the  petitioner  pro- 
duced witnesses  who  were  experienced  deal- 
ers in  real  estate  in  Chicago,  who  testified 
that  the  land  had  a  market  value  by  the 
square  foot,  and  gave  their  opinion  as  to 
such  value.    The  witnesses  for  the  defendant 
did  not  know  the  market  value  by  the  square 
foot,  or  otherwise,  of  land  in  Chicago,  and 
bad  not  dealt  In  real  estate  in  that  way,  but 
they  knew  the  value  of  the  property  as  a 
freight  terminal  and  were  fully  qualified  to 
give  their  opinions  upon  that  subject.    The 
court  said:    "It  Is  a  matter  of  common  knowl- 
edge that  such  property  as  this  devoted  to 
such  a  use  is  not  bought  and  sold  in  the 
market,  or  subject  to  sale  in  that  way,  and 
that  such  property  has  no  market  value  In 
a  legal  sense.    The  property  being  devoted  to 
a    special   and  particular   use,   the  general 
market  value   of   other   property   was  not 
a    criterion   for    ascertaining   compensation. 
•     •     •    Evidence  was  admitted  of  the  ex- 
tent of  the  business  done  at  the  terminal 
station,  and  witnesses  for  defendant  based 
their  estimates  of  the  value  of  the  whole 
property  upon  the  business  handled  and  the 
profits  of  such  business.    We  think  there  was 
no  error  In  admitting  the  evidence."     So,  In 
C.  *  N.  W.  R.  W.  V.  O.  &  B.  R.  R.,  112  111. 
580,  the  court  said:    "When  the  proof  tends 
to  show  that  the  property  has  no  market 
value  by   reason  of  the   particular  use  to 
which  it  is  being  applied,  It  Is  error  to  in- 
struct the  jury  that  the  compensation  should 
not  be  less  nor  more  than  its  fair  market 
value."    Again,  In  Franklin  County  v.  N.  C. 
&  St.  Louis  R.  R.,  12  Lea  (Tenn.)  621,  Judge 
Cooper  said:     "The  value  of  the  roadway 
cannot  be  determined  by   ascertaining   the 
value  of  the  land  Included  in  the  roadway 
assessed  at  the  market  value  of  adjacent 
lands,   and   adding  the   value  of   cross-ties, 
rails,  and  spikes.    •    •    •    The  assessable 
value  for  taxation  of  a  railroad  track  can 
only  be  determined  bf  looking  to  the  elements 
on  which  the  financial  condition  of  the  com- 
pany depends — Its  traflSc  as  evidenced  by  the 
rolling  stock  and  gross  earnings  In  connec- 
tion with  its  capital  stock."    Other  cases  to 
the  same  effect  are  given  in  the  elaborate 
brief  of  the  appellees,  among  which  we  may 


especially  mention  Oregon  v.  Jackson,  38  Or. 
680,  64  Pac.  307,  66  Fac.  360,  and  Cochrane 
V.  Commonwealth,  175  Mass.  302,  66  N.  B. 
611,  78  Am.  St.  Rep.  491,  In  which  latter  case 
the  court  said:    "In  such  a  ca^e,  to  confina 
the  owner  to  witnesses  who  show  themselves 
qualified  to  testify   by  their  knowledge  of 
sales  of  similar  property  would  be  to  deny 
the  owner  the  right  to  prove  the  true  value 
of  his  property."    These  principles,  indeed, 
are  fully  recognized  by  this  court  In  101  Md., 
supra,  in  which  It  was  said  to  be  "a  self- 
evident  proposition  that  the  use  to  which  a 
franchise  permits  an  easement  to  be  puit  is 
an   essential   elrarient   to   be  considered    la 
placing  a  valuation  on  that  easement  for  the 
purposes  of  taxation";  and  that  statement 
is  further  supported  in  Simpson  v.  Hopkins, 
82  Md.  490,  33  Atl.  714,  where  It  was  said, 
"The  true  test  of  a  taxable  value  Is  the  pro- 
ducing value  to  the  owner."    And  nothing  that 
was  said  In  101  Md.,  61  Atl.,  and  109  Am.  St. 
Rep.,  In  discussing  Simpson  v.  EDopkins,  In  any 
manner  impairs  or  qualifies  that  declaration. 
Without  this  easement  the  plant  of  this 
company  would   be  comparatively   of   little 
value.    If  destroyed.  It  could  be  replaced  by 
new  buildings  and  machinery  at  cost  of  con- 
struction, and,  if  additional  real  estate  were 
required  for  operations  upon  a  larger  scale. 
It  could  be  acquired  upon  the  basis  of  value 
of  adjacent  lands.    But,  without  the  right 
to  lay  mains  and  pipes  in  the  streets,  and 
to  flow   gas  through  them  for  distribution 
to  customers  whose  houses  are  all  on  these 
streets,  and  can  only  be  conveniently  served 
through  the  beds  of  these  streets,  the  ex- 
clusive right  to  carry  on  the  gas  business  in 
Baltimore  city  would  offer  far  less  attractions 
to  manufacturers  of  gas.    The  taxable  value 
of  this  easement  fixed  by  any  rational  and 
conservative  standard  would  shrink  Into  in- 
significance when  compared  with  the  cost 
of  laying  mains  and  pipes  under  the  dwell- 
ings, business  bouses,  and  premises  of  private 
owners.    In  illustration  of  the  peculiar  value 
of  this  easement  to  the  other  property  of  this 
gas  company,  we  may  profitably  reproduce 
a  passage  from  the  opinion  of  the  court  In 
Manufacturing  Company  v.  Gilford,  64  N.  H. 
348,   10  Atl.  850,   where  the  subject  under 
consideration  was  the  value  of  a  parcel  of 
land  for  a  reservoir  for  waterworks:    "The 
entire  value  of  a  parcel  of  land  may  consist 
In  Its  capacity  to  render  other  lands  valuable, 
as  if,  in  a  desert,  a  single  acre  were  found 
whereon  artesian  wells  could  be  sunk  pro- 
ducing sufficient  water  to  irrigate  and  make 
fertile  the  whole  desert    The  acre  would  be 
of  great  value,  because,  by  means  of  it,  lands 
otherwise  worthless  could  be  made  valuable. 
It   could   not   be   justly   appraised   without 
considering   Its   effect   upon   them.     •    ♦    ♦ 
In  the  appraisal  of  a  water  power,  as  of 
other  property,  all  the  facts  and  circumstan- 
ces affecting  Its  value  are  competent  evi- 
dence.   The  assessors  may  consider  the  mag- 
nitude of  the  power,  the  uses  to  which  It  la 
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or  may  be  applied,  and  the  place  where  it  Is, 
or  may  be,  utilized;  the  income  derived  from 
it  by  way  of  rents  or  from  Its  use  by  the 
owners,  the  cost  of  equal  power  derived 
from  other  sources  (that  Is  to  say,  its  com- 
parative economy);  in  short,  anything  which 
may  afCect  the  Judgment  of  a  person  desir- 
ing to  purchase  In  determining  what  price 
he  wotild  offer."  See,  also,  on  the  same  sub- 
ject. Flax  Water  Pond  Co.  v.  Lynn,  147  Mass. 
31,  16  N.  E.  742.  It  Is  doubUess  true  that  as 
a  general  rule  the  value  of  an  easement  will 
not  exceed  the  value  of  the  fee,  as  tested 
by  the  value  of  adjacent  lands,  because  as  a 
general  rule  the  purchaser  of  the  fee  could 
put  the  property  to  the  same  use  as  if  he 
bad  bought  the  easement  only.  But,  if  the 
fee  In  the  bed  of  the  streets  were  sold.  It 
would  still  be  subject  to  the  right  of  user 
by  the  public,  and  the  gas  company  could 
not  destroy  or  Interfere  with  this  right  of 
user  by  laying  mains  and  pipes  in  the  bed 
of  the  street.  In  such  a  case,  as  in  others, 
the  easement  may  be  of  greater  value  than 
the  fee  estimated  by  the  market  value  for 
ordinary  uses,  and  must  be  so  where  the 
owner  of  the  easement  has  a  franchise  to 
use  it  for  a  gainful  purpose  to  which  an- 
other owner  could  not  put  the  fee.  Any 
other  purchaser  of  the  superficial  area  oc- 
cupied by  these  mains  and  pipes  could  not 
make,  sell,  or  distribute  gas  in  Baltimore  city 
while  the  monopoly  of  the  gas  company  is 
continued  to  it.  An  exception  to  the  ordinary 
rule  in  this  respect  was  recognized  in  Balti- 
more City  V.  Latrobe,  101  Md.  632,  61  Atl. 
203,  where  the  court,  speaking  through  Judge 
Boyd,  said:  "When  a  piece  of  property 
which  is  subject  to  an  ordinary  lease  for  a 
short  term  Is  taken,  It  may  happen  that,  al- 
though the  owner  of  the  fee  Is  allowed  full 
value  for  the  property,  the  tenant  must  also 
be  paid  a  large  and  substantial  amount  In 
addition  by  reason  of  the  value  of  his  lease." 
Since  the  argument  of  this  case  we  have 
been  referred  by  the  counsel  of  the  gas  com- 
pany to  the  case  of  Taylor  v.  Mayor  of  Balti- 
more, 45  Md.  576,  as  distinctly  deciding  that, 
in  no  event,  could  the  estimated  value  of  an 
easement  exceed  the  fee-simple  valuation  of 
the  land  occupied,  but  we  caimot  so  regard 
that  decision.  That  was  a  proceeding  for 
the  condemnation  of  the  use  and  occupation 
of  a  parcel  of  land  In  Baltimore  county  for 
the  Introduction  of  water  Into  the  city,  and 
the.  conduit  for  that  purpose  was  to  pass 
through  said  lands  at  a  distance  below  the 
surface,  varying  from  80  to  120  feet.  The 
inquisition  provided  that  the  conduit,  which 
was  12  feet  In  diameter,  should  be  without 
any  opening  to  the  surface,  and  without  the 
right  to  enter  upon  or  disturb  the  surface, 
except  to  clear  away  timber  on  the  surface 
and  give  an  unobstructed  view  for  engineer- 
ing purposes  during  the  construction  of  the 
conduit  The  landowner  asked  the  court  to 
ruie  as  matter  of  law  that  the  measure  of 
damages  could  not  be   lees  than  the  fair 


market  value  of  the  land  estimated  according 
to  the  surface  value.  This  was  refused,  and 
the  ruling  was  affirmed  on  appeal.  There  is  a 
wide  and  obvious  difference  between  that  case 
and  the  present  -There,  after  construction 
of  the  conduit  the  city  had  no  risbt  to  enter 
upMi  and  disturb  the  surface.  Tbe  lands 
were  agricultural  lands,  and  that  use  wag 
undisturbed  by  the  construction  and  mainte- 
nance of  the  conduit  The  prospective  value 
for  building  purposes  was  unaffected,  by  the 
conduit,  and  under  these  circumstances  It 
would  have  been  an  Injustice  to  require  tbe 
city  to  pay  market  value  estimated  at  the 
surface.  Here,  however,  the  gas  company 
has  the  right  to  enter  upon  and  open  the 
surface  as  well  for  the  constantly  recurring 
necessity  of  repairs  as  for  the  purpose  of  re- 
construction or  enlargement  of  the  system, 
a  right  which  Is  of  very  great  value  to  the 
gas  company,  and  which  Is  exercised  only 
at  great  and  constant  inconvenience  to  the 
city  and  to  the  public.  That  caae  cannot  be 
regarded  as  deciding  more  than  that  tbe  value 
of  the  easement  there  in  question  might  be 
less  than  the  fee-simple  value  of  tbe  land 
occupied,  estimated  according  to  the  surface 
value.  It  certainly  does  not  decide  that 
the  value  of  that  or  any  other  easement,  can- 
not be  more  than  the  fee  value  of  tbe  land 
occupied.  Conceding,  for  the  purpose  of  the 
argument,  the  appellants'  contention,  that  it 
was  within  the  power  of  the  court  to  re- 
quire the  submission  of  prayers  by  the  city 
solicitor,  the  granting  or  refusing  of  tbe  ap- 
pellants' motion  to  that  effect  was  a  matter 
within  the  discretion  of  the  court  and  there- 
fore beyond  our  control.  If  this  bad  been 
a  trial  before  a  Jury,  the  court  could,  and 
doubtless  would,  if  It  had  deemed  It  neces- 
sary for  the  guidance  of  tbe  Jury,  have  given 
such  InstructionB  of  its  own  as  It  tbongbt 
proper.  Tried  as  It  was  required  to  be  under 
section  170  of  the  city  charter,  without  the 
intervention  of  a  Jury,  there  was  no  necessity 
for  such  instructions,  and  the  appellants  will 
be  presumed  to  have  received  tbe  same 
measure  of  protection  from  the  unexpressed 
views  of  the  court  as  from  any  rulings  upon 
prayers  offered  by  the  city  solicitor,  or  from 
any  formulation  by  the  court  upon  Its  own 
motion,  of  the  views  it  entertained.  What 
we  have  said  disposes  of  all  the  material 
questions  raised  by  the  prayers,  and  we  do 
not  think  it  necessary  to  notice  them  further. 
We  have  thus  distinctly  held  that  the  ap- 
peal tax  court  cannot  lawfully  assess  the 
easement  by  estimating,  by  the  unit  rule  or 
otherwise,  the  gross  value  of  all  the  prc^>ert7 
and  assets  of  every  kind  of  the  company,  and 
then  eliminating  the  other  classes  of  prop- 
erty, and  treating  the  residuum  as  the  as- 
sessed value  of  the  easement,  but  this  does 
not  determine  how  the  easement  should  be 
assessed.  Without  attempting  to  answer 
that  question,  which  is  not  distinctly  raised 
In  this  case,  we  may  properly  say  that  in  any 
determination  which  may  be  made  by  tbe 
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appeal  tax  court  it  will  be  essential  to  con- 
sider the  nature  and  qualities  of  the  thing 
to  be  assessed.  This  easement  is  real  estate 
consisting  of  a  right  or  interest  in  certain 
parcels  of  land,  the  location  and  dimension 
of  which  are  not  only  capable  of  definite  ascer- 
tainment, but  have  been  so  established  by  the 
testimony  in  this  case.  We  have  said  that  be- 
cause  the  servient  land  In  the  present  case 
consists  of  beds  of  streets  maintained  at  pub- 
lic expense,  penetrating  all  portions  of  the 
city,  and  for  other  reasons,  this  easement  pos- 
sesses a  special  character  and  utility  which 
may  well  be  held  to  give  It  a  value  greater 
than  the  land  affected  by  It  would  have  for 
purposes  of  ordinary  use  and  occupation. 
The  market  value  of  the  servient  land  as  mere 
vacant  property,  as  determined  by  the  market 
▼alae  of  lands  adjoining  the  streets,  is  not 
the  only,  nor  In  our  opinion  the  chief,  element 
of  value  to  be  taken  into  consideration  in 
assessing  this  particular  easement  in  the 
public  streets  of  the  city.  Its  special  charac- 
ter and  apparent  necessity  to  the  successful 
operation  of  the  appellants'  plant  makes  It 
difficult  to  suggest  a  strictly  comparative 
standard  of  valuation,  and  perhaps  no  such 
standard  may  have  been  established,  but 
some  light  may  be  thrown  upon  the  subject 
by  an  Inquiry  into  the  terms  upon  which 
other  Instrumentalities  of  a  somewhat  simi- 
lar nature  are  permitted  to  be  located  and 
maintained  under  the  beds  of  the  streets. 
It  Is  a  matter  of  common  knowledge  that 
In  the  city  of  Baltimore,  as  in  other  munic- 
ipalities, easements  are  granted  for  laying 
and  maintaining  under  the  beds  of  the  public 
streets  private  drains  and  sewer  pipes,  and 
conduits  for  telephone,  telegraph,  and  elec- 
tric light  and  power  service,  and  for  the  dis- 
tribution of  steam  and  hot  and  cold  air,  and 
for  other  piu-poses.  For  such  easements 
charges  or  rentals  are  paid  to  the  municipali- 
ty. Tile  testimony  in  the  present  case  of 
J.  W.  Freeman,  the  deputy  city  collector, 
shows  the  charge  per  lineal  foot  at  this  time 
made  by  the  city  of  Baltimore  for  the  right 
to  construct  and  maintain  private  drains  and 
sewers  and  vaults  under  the  bed  of  its  streets 
and  alleys.  Reference  to  the  above  ease- 
ments Is  made  by  way  of  illustration  only. 
The  productive  value  of  the  use  to  which 
those  easements  are  put  is  so  different  from 
that  to  which  the  easement  under  considera- 
tioo  Is  put  as  necessarily  to  suggest  the  in- 
herent difference  in  their  valuation  for  the 
purposes  of  taxation.  Other  considerations 
pertinent  to  the  nature,  qualities,  and  pro- 
ductive value  of  this  easement  will  doubtless 
suggest  themselves  to  the  official  a^ralsers 
who  have  given  time  and  thought  to  the 
duties  of  their  occupation,  and  will  aid 
them  In  arriving  at  a  Just  and  fair  assess- 
ment of  It  As  was  said  in  Brooklyn  v.  New 
tork,  199  U.  S.  61,  52,  25  Sup.  Ot  713.  60  U 
Ed.  79:  "All  that  can  be  required  is  that  the 
assessing  power  exercise  an  honest  Judgment, 
based  upon  the  Information  it  possesses  or 
can  acquire." 


The  order  sustaining  the  action  of  the  ap- 
peal tax  court  will  be  reversed  and  the  as- 
sessment of  $6,000,000  1>  hereby  vacated. 
But,  Inasmuch  as  we  hold  said  assessment  to 
be  merely  irregular,  and  not  wholly  void,  the 
cause  win  be  remanded  to  the  Baltimore 
city  court  for  further  proceedings  In  con- 
formity with  the  view  herein  expressed,  and 
with  the  provisions  of  section  170  of  the  char- 
ter of  Baltimore  city. 

Order  reversed,  with  costs  above  and  be- 
low, and  cause  remanded. 


STATE),  to  Use  of  MILIAR,  v.  WESTERN 

MARYLAND  R.  CX). 
(Court  of  Appeals  of  Maryland.    Feb.  IS,  1907.) 

MaSTEB    AWD     SSBVANT— COIfTMBUTOBT    NEQ- 

LiOEKCE — Known  Danoubs. 

Where  an  employe  of  a  railway  company, 
voluntarily  and  unnecessarily  takes  an  exnosed 
positicm  on  a  train,  where  the  risk  was  so  ob- 
viously daneerous  that  a  prudent  man  wouiu 
not  think  of  incurring  it,  ne  is  guilty  of  con- 
tributory negligence,  and  thpre  can  be  no  re- 
covery against  the  railroad  company  for  the 
injuries  he  received. 

TBd.  Note.— For  cases  hi  point,  see  Cent  Dig. 
vol.   34,   Master  and   Servant,  8J  752,  764.] 

Appeal  from  Court  of  Common  Pleas ;  John 
J.  Dobler,  Judge. 

Action  by  the  state,  to  use  of  Kate  M.  Mil- 
ler, widow,  and  others  against  the  Western 
Maryland  Railroad  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Argued  before  McSHERRY,  G.  J.,  and 
BRISCOE,  BOYD,  PEARCE,  SCHMUCKER, 
JONES,  and  BURKE,  JJ. 

Thomas  O.  Hayes,  0.  H.  Medders,  and 
Harry  K.  Brooks,  for  appellants.  BenJ.  A. 
Richmond  and  Leon  E.  Greenbanm,  for  aji- 
pellee. 

BRISCOE,  J.  This  suit  was  Instituted  on 
the  lOtb  of  August  1905,  In  the  court  of  com- 
mon pleas  of  Baltimore  City,  in  the  name  of 
the  state  for  the  use  of  Kate  M.  Miller,  wid- 
ow, and  William  Donald  Miller  and  Rosllla 
C.  Miller,  infants,  against  the  Western  Mary- 
land Railroad  Company,  to  recover  damages 
for  the  death  of  Elmer  G.  Miller,  husband  and 
father  of  the  equitable  plaintiffs,  whose  death 
is  alleged  to  have  been  caused  by  an  accident 
on  the  railroad  of  the  appellee  while  the  de 
ceased  was  upon  its  cars,  and  being  carried 
from  Mt  Hope  Station  to  Thurmont,  in  the 
state  of  Maryland.  The  facts  of  the  case  are 
few,  and  the  questions  for  our  consideration 
arise  upon  the  ruling  of  the  court,  at  the  close 
of  the  plaintiff's  case,  In  granting  the  defend- 
ant's prayer  withdrawing  the  case  from  the 
Jury  upon  the  ground  that  there  Is  no  evi- 
dence legally  sufficient  to  entitle  the  equitable 
plaintiff  to  recover,  and  the  verdict  must  t>e 
for  the  defendant  The  defendant's  second 
prayer,  to  the  ^ect  that,  ondor  the  undis- 
puted evidence  In  the  case,  the  deceased  was 
guilty  of  negligence  directly  contributing  to 
his  death,  was  not  passed  upon  by  the  court 
in  view  of  Its  action  on  the  first    The  dec- 
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laration,  in  sabstance,  states  that  oa  or  about 
the  17th  day  of  Jane,  1905,  Elmer  G.  Miller, 
deceased,  was  a  passenger  and  riding  npon  a 
train  of  cars  npon  the  steam  railway  of  the 
appellee ;  that  h«  boarded  the  train  at  a  sta- 
tion on  the  railway  known  as  "Mt  Hope  Bta- 
tlon";  that  while  a  passenger  on  the  train, 
which  was  a  west-bound  freight  train,  the 
same  came  into  collision  with  an  east-bound 
freight  train  of  the  appellee,  "wrecking  and 
derailing  the  trains,  or  portions  thereof,  by 
and  In  consequence  of  wliich  Miller  was 
killed ;  that  the  collision  and  wreck  was 
caused  by  the  gross  negligence,  carelessness, 
and  improper  management  of  the  appellee 
compttny,  and  that  Miller  In  no  wise  con- 
tributed to  the  acts  or  omissions  causing  his 
death  The  facts  of  the  case,  as  presented  by 
the  record,  are  these:  The  deceased  was  an 
employfi  of  the  appellee  and  as  such  was  one 
of  what  was  called  a  "floating  gang"  con- 
sisting of  about  39  laborers  whose  ^nploy- 
ment  was  to  lay  steel  rails  and  to  do  such 
other  work  as  occasion  required.  The  gang 
was  provided  with  a  car,  which  was  called 
their  "camp."  They  went  to  their  work  from 
the  camp  in  the  morning  and  returned  to  it 
in  the  evening.  Under  ithelr  contract  with 
the  appellee,  they  had  free  transportation 
from  and  to  the  camp  to  the  place  of  their 
work  or  to  their  homes.  On  the  17th  of  June, 
the  gang  of  laborers,  among  whom  was  the 
deceased,  stopped  their  work  at  Mt  Hope  and 
boarded  a  passenger  train  of  the  appellee 
going  west.  Miller,  was  enroute  for  his  home, 
at  Thurmont.  Some  of  the  men  composing 
the  gang  when  boarding  the  train  got  into 
the  baggage  car.  The  deceased  got  upon  the 
bumper  or  platform  of  the  baggage  car  and 
there  remained  until  the  occurrence  of  the 
accident  that  caused  his  death. 

There  was  evidence  that  the  train  at  the 
time  of  its  arrival  at  the  station  was  crowd- 
ed to  such  an  extent  that  passengers  were 
standing  in  the  aisles  of  the  passenger  coach- 
es. Freeburt,  the  witness,  who  was  in  com- 
pany with  Miller,  in  answer  to  the  question 
if  he  had  looked  into  every  coach  to  see  if 
each  was  crowded  testified:  "We  never 
go  back  to  the  bade  coaches."  He  also  tes- 
tified: "Q.  Then  yon  went  to  the  baggage  car? 
A.  Yes,  sir.  Q.  And  Miller  went  to  the  bag- 
gage car?  A.  Yes,  sir.  Q.  Where  did  you  go, 
inside  or  outside  of  the  baggage  car?  A.  I 
went  inside.  Q.  Where  did  Miller  go?  A. 
He  went  outside  on  the  platform.  He  didn't 
go  inside.  Q.  He  was  outside  on  the  platform 
of  the  baggage  car?  A.  Yes,  sir.  Q.  Then 
he  was  on  the  platform  of  the  baggage  car 
the  last  time  you  saw  him?  A.  Yes,  sir ;  the 
platform  outside  of  the  baggage  or  mall  car." 
The  proof  further  shows  that,  a  few  minutes 
after  the  train  had  started.  It  collided  with  a 
coal  train'  coming  east  on  the  main  line,  caus- 
ing the  death  of  Miller.  There  is  no  evidence 
whatever  as  to  the  cause  of  the  collision  or 
as  to  any  negligence  on  the  part  of  the  ap- 
pellee. 


Upon  this  state  of  case,  It  Is  earnestly  con- 
tended on  behalf  of  the  appellant,  that  the 
deceased  at  the  time  of  the  accident  was  a 
passenger  on  the  appellee's  train,  and,  the 
relation  between  the  appellee  and  the  de- 
ceased being  that  of  darrler  and  passenger, 
the  mere  proof  of  the  collision  and  injury  to 
the  deceased  raises  against  the  appellee  the 
presumption  that  the  accident  and  Injury  re- 
sulted from  negligence.  Trainor's  Case,  33 
Md.  542.  Abell's  Case,  63  Md.  441.  Mahone'a 
Case,  63  Md.  144.  It  is  contended,  however, 
upon  the  part  of  the  appellee,  that  under  the 
facts  of  this  case,  the  deceased  was  not  a  pas- 
senger, at  the  time  of  his  injury,  but  Cbat  he 
was  an  employ^  of  the  company,  and  this  be- 
ing BO,  there  can  be  no  recovery,  for  two  rea- 
sons. (1)  Because,  if  he  was  an  employe,  the 
bare  fact  that  he  was  Injured  in  a  collision, 
without  any  proof  of  the  company's  negli- 
gence causing  the  collision,  raises  no  presump- 
tion In  bis  favor  that  the  collision  was  caused 
by  the  negligence  of  the  company's  servants. 
Being  an  employs  be  could  not  predicate  a 
right  to  recover  upon  the  bare  proof  of  a  col- 
lision alone,  but  the  burden  was  upon  him  to 
go  further  and  show  afiSrmatively  that  the 
accident  was  caused  by  the  negligence  of  the 
company;  and  (2)  because,  if  he  was  an  em- 
ployfi,  and  even  if  negligence  of  the  company's 
servants  could  be  presumed  In  his  favor  from 
the  bare  fact  Qf  a  collision.  It  would  be  the 
negligence  of  a  fellow  servant,  which  would 
bar  a  recovery.  We  think,  however,  it  is 
clear,  upon  the  evidence  disclosed  by  the 
record,  that  the  appellant  contributed  to  his 
own  misfortune,  and  that  the  plaintiffs  cannot 
recover  in  this  action.  According  to  the  im- 
disputed  evidence,  the  deceased  deliberately 
got  upon  the  bumper  or  platform  of  the  bag- 
gage car,  and  remained  in  this  exposed  posi- 
tion until  the  collision  occurred.  The  rule  is  j 
well  settled  that,  if  a  person  voluntarily  ' 
takes  an  exposed  position  upon  a  train,  be 
himself  incurs  the  special  risks  of  that  posi-  | 
tlon.  In  this  case  the  risk  was  so  obviously 
dangerous  that  a  prudent  man  would  not 
think  of  Incurring  it  Such  conduct,  under 
all  the  authorities,  is  per  se  contributory  neg- 
ligence, and  bars  any  recovery  by  the  rep- 
resentatives of  the  deceased.  In  P.  &  R.  I. 
R.  Co.  V.  Lane,  83  111.  452,  it  Is  said :  When  a 
person  takes  such  and  like  hazards,  of  their 
own  choice,  they  must  bear  the  injury.  Had 
the  deceased  acted  with  ordinary  prudence 
and  remained  in  the  passenger  car,  where  it 
was  his  duty  to  have  remained,  be  would  not 
have  been  killed. 

In  the  case  at  bar,  if  the  deceased  had  gone 
into  the  passenger  or  baggage  car,  and  not  re- 
mained on  the  bumper  or  platform,  he  would 
not  have  been  killed.  He  voluntarily  selected 
a  place  of  danger,  and  remained  there  until 
he  was  killed.  Baltimore  R.  Co.  v.  Foreman, 
94  Md.  231,  51  Atl.  83.  The  deceased  was, 
therefore,  guilty  of  contributory  negligence, 
and  there  can  be  no  recovery  against  the 
railroad  company,  apart  from  the  other  ques- 
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tlona   in  the  case.     Tbe  Judgment  will  be 
■affirmed. 

Judgment  affirmed. 


WESTERN  ASSUR.  CO.  v.  CHESAPEAKE 
LIGHTERAGE  &  TOWING  CO. 

<Court  of  Appeal*  of  Maryland.    Feb.  IS.  1907.) 

1.  INSUBANOS— AOnON    ON    POUCT— ADMISSI- 

BtLirr  or  Evidbnob. 

In  an  action  by  a  towinx  company  on  a 
policy  of  marine  insurance  covering  a  certain 
careo.  for  the  loss  of  which  plaintiff  was  com- 
pelled to  pay  to  a  certain  transfer  company, 
which,  in  turn,  was  liable  to  a  steamship  com- 
pany, wbidl  had  contracted  with  the  owner  for 
the  carriage  of  the  cargo  and  against  which  re- 
oovery  was  had  for  the  loss,  in  an  action  by 
the  assignee  of  such  owner,  evidence  that  the 
steamship  company  had  been  sued  for  tbe  value 
of  the  cargo  and  had  paid  therefor  was  proper 
as  a  link  of  evidence  showing  that  the  owner  of 
the  cargo  had  been  paid  for  Its  loss,  and  that 
such  payment  was  traceable  to  defendant. 

2.  Sake— Mabink  Irsubakcb— InsuBABi.B  In- 
TBBKBT  or  Cabbies. 

A  towing  company  which  is  liable  to  the 
owner  of  a  cargo  for  its  loss  has  an  Insurable 
interest  therein. 

rSd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28.  Insurance,  M  189-157.] 

3.  Same  —  CoNSTBUOTioR  or  Poijot— Fob 
Benefit  or  Whom  it  Mat  Conobbn  — 
Double  Insukahob. 

A  towing  company  insured  a  cargo  of  com 
nnder  a  policy  Issued  to  it  "on  accoont  of  whom 
it  may  concern."  The  owner  of  the  cargo  also 
had  it  insured.  Held,  that  in  the  absence  of 
adoption  by  tbe  owner  of  the  towing  OHnpany's 
insurance,  or  unless  it  was  within  the  contem- 
plation of  the  towing  company  that  the  owner 
should  receive  the  insurance,  the  policy  issued 
to  such  company  did  not  Inure  to  the  benefit 
of  the  owner,  so  as  to  result  in  double  insur- 
ance within  a  clause  of  the  policy  providing 
that,  if  the  insured  shall  have  any  other  in- 
surance uDon  the  property  prior  in  date  there- 
to, then  the  company  sliall  be  answerable  only 
for  the  deficiency  required  to  fully  cover  the 
property  insured. 

TBd.  Note. — For  cases  In  point  see  Cent  Dig. 
vol.  28.  Insurance,  ||  660-663.1 

4.  Save— Action  oh  Poliot— Seawobthiness 

or  VK88KI>— QT7B8TI0N  FOB  JTTBT. 

In  an  action  on  a  policy  of  marine  insur- 
ance, the  seaworthiness  of  the  lighter  in  which 
tbe  cargo  insured  was  loaded  held,  under  the 
evidence,  a  question  for  the  jury. 

5.  Sams— Lo(38E8  Insubed  Againbt— Nbgli- 
OENCE  or  Obew. 

Where  the  loss  of  a  canto  was  caused  by 
a  peril  insured  against,  the  tact  that  the  scow 
in  which  the  cargo  wta  loaded  was  permitted 
to  drift  by  reason  of  the  negligence  of  the  creiw, 
did  not  prevent  recovery  by  the  insured. 

[BM.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  28,  Insurance.  I  1112.] 

6.  Evidence— StrrnciKNCT—BrraoT  or  Evi- 
dence or  Advebse  Paett. 

In  an  action  on  a  policy  of  marine  insur- 
ance, idaintiff  was  entitled  to  recover,  even 
thongh  the  evidence  wan  deficient  with  respect 
to  tbe  value  of  the  cargo  lost  where  such  de- 
ficiency was  8ui>plied  by  evidence  introduced  by 
defendant 

fBd.  Note. — For  cases  in  point  see  Cent  Dig. 
ToL  20,  Evidence.  I  2429.] 

Appeal    from    Court   of   Common   Pleas; 
John  J.  Dobler,  Judge. 


Action  by  tbe  Chesapealie  Lighterage  & 
Towing  Company  against  the  Western  Assur- 
ance Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Argued  before  McSHERRY,  C.  J.,  and 
BRISCOE,  BOYD,  PBARCB,  SCHMUCKER, 
JONES,  and  BURKE,  JJ. 

John  J.  Donaldson,  for  appellant  J.  Craig 
McLanahan  and  Robert  H.  Smith,  for  ap- 
pellee. 

BOYD,  J.  This  Is  an  appeal  from  a  Judg- 
ment rendered  against  tbe  appellant,  in 
favor  of  the  appellee,  on  a  policy  of  marine 
Insurance  on  a  cargo  of  com.  The  case  was 
previously  before  this  court  on  an  appeal  of 
the  towing  company,  when  the  Judgment  was 
reversed  and  a  new  trial  awarded.  Towing 
Co.  V.  Assurance  Co.,  99  Md.  433,  68  Atl. 
16.  Originally,  the  declaration  contained  the 
common  counts  and  a  special  count  on  the 
insurance  policy,  numbered  7.  Before  the 
second  trial  a  new  seventh  and  an  eighth 
count  were  filed.  The  seventh  alleges  that 
the  plaintiff  (appellee)  was  engaged  in  the 
business  of  carrying  merchandise  on  scows 
in  the  port  of  Baltimore,  and  procnred  from 
the  defendant  (appellant)  Insurance  on  27 
scows  for  the  period  of  a  year  from  May 
15,  1899;  that  on  the  29th  of  July,  1809, 
wblle  tbe  policy  was  in  force,  the  plaintiff 
received  on  board  of  one  of  the  scows  in- 
cluded In  the  policy  (scow  154)  about  6,144 
bushels  of  corn  which  was  to  be  carried 
from  Canton  Elevator  No.  1  to  the  steamship 
H.  H.  Meier,  lying  at  Locust  Point  and 
after  tbe  com  was  laden  on  said  scow  It  was 
by  reason  of  the  perils  insured  against  over- 
turned and  tbe  com  lost.  It  is  then  alleged 
that  the  Insurance  Company  of  North  Amer- 
ica, as  assignee  of  I.  M.  Parr  &  Sons,  re- 
covered of  the  North  German  Lloyd  Steam- 
ship Ck>mpany,  which  owned  tbe  H.  H.  Meier, 
and  had  contracted  with  I.  M.  Parr  &  Sons 
to  carry  the  com  from  Baltimore  to  Bremen, 
the  valne  of  tbe  corn,  under  a  decree  of 
the  United  States  District  Court;  that  the 
BIbarge  Transfer  Company,  which  had  con- 
tracted with  the  North  German  Lloyd  Com- 
pany to  carry  the  com  from  the  elevator  to 
the  steamship,  was  required  to  pay  tbe 
North  German  LJoyd  Company  tbe  value  of 
the  com,  and  that  the  plaintiff,  which  had 
contracted  with  tbe  Elbarge  Transfer  Com- 
pany to  carry  the  com,  was  required  on  ac- 
count of  said  decree  to  pay  that  company  the 
sum  of  $2,500.  The  amount  of  the  Insurance 
on  merchandise  on  this  scow  of  tbe  appellee 
was  $2,000,  and  it  sned  for  that  amount 
with  Interest  Tbe  eighth  count  Is  the  same 
In  substance  as  tbe  seventh,  exciting  It 
does  not  refer  to  tbe  decree  of  the  United 
States  court.  In  addition  to  the  general 
issue  pleas,  the  defendant  filed  three  special 
pleas  to  the  seventh  and  eighth  counts, 
which  are  numbered  8,  4,  and  5.  Tbe  third 
alleged  that  "tbe  loss  In  said  seventh  count 
of  said  declaration  mentioned"  did  not  occur 
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by  reason  ot  any  of  the  adventures  or  perils 
In  said  policy  of  insurance  mentioned  and 
Insured  against,  but  by  reason  of  the  un- 
seawortliiness  of  the  said  scow,  which  exist- 
ed at  the  commencement  of  the  risk  and 
continued  to  the  time  of  the  loss.  The  fourth 
alleged  tUat  at  the  time  of  the  loss  the  plain- 
tiff had  no  insurable  Interest  in  the  goods 
mentioned.  The  fifth  alleged  that  at  the 
time  of  the  loss  the  scow  was  not  in  the 
service  of  the  plaintiff,  but  had  been  hired 
to  the  Elbarge  Transfer  Ck>mpany,  which  at 
the  time  was  carrying  the  goods,  and  the 
plaintiff  was  not  responsible  for  the  safe 
carriage  of  them,  and  the  loss  is  not  such 
as  is  payable  under  the  policy.  The  trial 
resulted  In  a  verdict  for  the  plaintiff  of 
12,500,  beXng  the  amount  of  the  insurance, 
with  interest  allowed  by  the  Jury. 

1.  There  are  two  bills  of  exceptions  in  the 
record;  the  first  presenting  the  ruling  et 
the  lower  court  on  a  question  of  evidence, 
and  the  second  embracing  the  rulings  on 
the  prayers.  Mr.  Hilken,  a  member  of  the 
firm  of  A.  Schumacker  &  Co.,  agents  for  the 
North  Oerman  Lloyd,  was  asked  whether  his 
firm  paid  to  the  Insurance  Company  of 
North  America  the  value  of  this  com,  to 
which  he  replied,  "Yes,  sir;  we  were  sued 
for  the  value  of  this  com,  and  we  paid  the 
amount."  We  see  no  valid  objection  to  the 
admission  of  that  evidence.  The  record 
states  It  was  objected  to  "because  this  tes- 
timony was  not  followed  up  by  an  offer  of 
the  record  of  the  suit  under  which  such  pay- 
ment was  made."  It  Is  said  on  behalf  of  the 
appellant  that  unless  the  record  was  "pro- 
duced and  showed  that  it  was  binding  on 
those  wlM  successively  made  payment  one 
to  the  other,  these  other  payments  were 
merely  voluntary  and  could  not  be  a  loss 
under  defendant's  policy";  but  manifestly 
this  was  not  correct  In  the  first  place,  the 
record  of  the  suit  of  the  Insurance  Company 
of  North  America  against  the  North  German 
Lloyd  would  not  necessarily  show  that  the 
plaintiff  was  bound  by  the  decree  In  the 
admiralty  proceeding,  as  It  was  not  necessary 
for  It  to  be  a  party  of  record.  But,  regard- 
less of  that,  the  court  could  not  control  the 
order  in  which  the  plaintiff  offered  its  proof. 
"A  party  cannot  offer  all  his  evidence  at 
the  same  moment;  and,  when  he  tenders 
evidence  legal  and  material  to  the  Issue,  it 
is  the  duty  of  the  court  to  receive  it,  and  it 
cannot  require  him  to  state  in  advance  what 
other  proof  he  intends  to  offer."  Patterson 
V.  Crowther,  70  Md.  132,  16  Atl.  531.  The 
payment  of  the  money  was  one  of  the  Issues 
made  by  the  pleadings,  and  in  the  eighth 
count,  as  we  have  seen,  the  decree  was  not 
mentioned,  although  it  was  alleged  that  the 
North  Qcrman  Lloyd  Company  had  paid  the 
value  of  the  com  to  the  Insurance  Company 
of  North  America,  which  was  subrogated  to 
the  rights  of  the  owner.  But,  Inasmuch  as 
by  the  defendant's  ninth  prayer  the  Jury  was 
Isstructed  that  there  was  no  legally  sufficient 


evidence  that  the  plaintiff  had  paid  any  sum 
of  money  on  account  of  the  decree,  and  there- 
fore the  plaintiff  was  not  entitled  to  recover 
under  the  seventh  count  of  the  declaration, 
it  is  not  perceived  how  the  defendant  could 
have  been  Injured  because  the  plaintiff  did 
not  offer  to  follow  up  the  testimony  of  Mr. 
Hilken  by  introducing  the  record  of  that  salt 
especially  as  we  said  In  the  former  appeal 
that  "any  recovery  from  the  appellee  [the 
assurance  company]  by  the  appellant  would 
not  be  on  the  theory  of  reimbursing  the  latter 
for  what  it  would  have  to  pay  as  the  result 
of  the  decree  in  the  admiralty  proceedings. 
There  was  no  remedy  over  against  the  ap- 
pellee by  reason  of  that  suit  but  if  liable  at 
all,  it  was  on  the  contract  of  insurance." 
It  was  proper  to  prove  that  the  owners  of 
the  com  tiad  t>een  paid  for  its  loss  and  to 
trace  the  payments  to  the  towing  company; 
and  the  question  objected  to  was  one  of  the 
links  of  evidence  on  that  subject 

2.  In  passing  on  the  prayers,  we  will  fol- 
low the  order  adopted  at  the  argument  by  the 
appellant  and  will  now  consider  its  first 
prayer  which  raises  the  question  as  to  wheth- 
er there  was  double  insurance.  It  was  to 
the  effect  that  inasmuch  as  the  com  was 
covered  by  a  policy  of  insurance  Issued  by 
the  Insurance  Company  of  North  America 
to  I.  M.  Parr  &  Sons,  and  said  policy  was 
prior  in  date  to  that  sued  on  in  this  case, 
and  that  company  paid  the  owners  of  the 
com  its  full  value,  therefore,  under  the 
terms  and  conditions  of  this  policy,  the  plain- 
tiff was  not  entitled  to  recover  under  the 
pleadings.  This  policy  was  Issued  "to  Chesa- 
peake Lighterage  and  Towing  Co.,  on  account 
of  whom  it  concerns";  and  It  is  contended 
that  as  such  a  policy  Inures  to  the  boieflt 
of  the  owner  there  was  double  insurance. 
The  clause  in  reference  to  other  insurance  li 
"that  if  the  said  assured  shall  have  made  any 
other  Insurance  upon  the  property  aforesaid, 
prior  in  day  of  date  to  this  policy,  then  the 
said  Western  Assurance  Company  shall  be 
answerable  only  for  so  much  as  the  amount  of 
such  prior  insurance  may  l>e  deficient  towards 
fully  covering  the  property  Insured,"  etc. 
The  appellant  relies  on  the  case  of  Fire  In- 
surance Association  v.  Merchants'  &  Miners' 
Trans.  Co.,  66  Md.  339,  7  AU.  906,  69  Am. 
Rep.  162,  as  conclusive  of  the  questltm,  but 
we  do  not  so  regard  it  The  transportation 
company  had  stored  cotton  In  the  freight 
sheds  of  a  railway  company,  awaiting  ves- 
sels to  carry  it  on  to  its  destination,  and 
Insured  It  against  loss  by  fire.  A  fire  oc- 
curred which  destroyed  or  injured  a  large 
part  of  It  It  was  shown  that  by  the  terms 
of  the  bill  of  lading  under  which  the  trans- 
portation company  received  the  cotton  It  was 
expressly  exempted  "from  loss  by  fire,  from 
any  cause  on  land  or  water,"  and,  as  was 
said  in  the  opinion,  "consequently  they  were 
not  liable  over  to  the  owners  for  this  loss." 
Before  that  suit  was  brought  all  charges  and 
expenses   due   the  transportation   company 
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had  been  paid,  and  It  bad  no  interest  of  Ita 
O'wn  In  the  cotton,  except  to  tbe  extent  of 
tbose  cbarges  and  expenses.  This  court 
held  that  the  Insurance  of  the  transportation 
company  "for  account  of  whom  It  may  con- 
cern" enabled  It  to  recover  the  money  for 
the  benefit  of  the  owners  of  the  cotton  upon 
their  adoption  of  the  insurance,  and  said 
"that  extrinsic  evidence  may  be  adduced  to 
show  who  was  In  fact  the  party  concerned, 
and  any  one  having  title  to  the  property  at 
the  time  of  loss  may,  by  adoption  of  the  con- 
tract, avail  himself  of  Its  advantages,  i>ro- 
ylded  it  be  shown  that  his  interest  was 
within  the  contemplation  of  the  party  pro- 
curing the  Insurance."  That  being  an  In- 
surance against  loss  or  damage  by  fire,  and 
the  transportation  company  not  being  liable 
for  loss  by  fire,  and  not  owning  any  of  the 
cotton,  the  court  said  It  would  be  dlfllcult  to 
believe  that  the  transportation  company 
would  have  insured  the  cotton  to  an  amount 
not  exceeding  $50,000,  "for  account  of  whom 
it  may  concern,"  without  intending  to  pro- 
tect thereby  the  interest  of  the  owners;  and 
held  that  there  was  enfflclent  evidence  to 
warrant  a  Jury  In  finding  such  Intent  The 
court  also  found  that  there  was  enough  in 
the  record  to  authorize  the  lower  court  to 
submit  to  the  Jury  the  question  of  the  adop- 
tion of  the  policy,  by  the  owners  of  the  cot- 
'ton.  It  will  thus  be  seen  that  the  facts  of 
that  case  differ  radically  from  those  In  the 
one  now  being  considered,  for  here  the  tow- 
ing company  was  responsible  as  a  common 
carrier  for  the  loss  of  the  com,  and  there 
Is  no  evidence  whatever  to  show  that  I.  M. 
Parr  &  Sons  ever  adopted  this  policy  of  in- 
surance, or  made  any  claim  to  it  or  that  It 
was  "within  the  contemplation  of  the  party 
procuring  the  Insurance"  that  any  owner  of 
the  property  was  to  receive  the  insurance 
while  the  appellee  was  Itself  liable  as  a  com- 
mon carrier. 

There  can  be  no  doubt  that  the  appellee 
had  an  insurable  interest  in  the  com  for 
Its  own  benefit  in  order  to  indemnify  itself 
against  a  possible  liability  for  loss  as  a  com- 
mon carrier.  In  Phoenix  Ins.  Co.  v.  Brie 
Trans.  Co.,  117  U.  8.  312,  6  Sup.  Ot  750.  29 
Ij.  £d.  873,  It  was  said:  "A  common  carrier, 
a  warehouseman,  or  a  wharfinger,  whether 
liable  by  law  or  custom  to  the  same  extent 
as  an  Insurer  or  only  for  his  own  negligence, 
may.  In  order  to  protect  himself  against  his 
own  responsibility,  as  well  as  to  secure  his 
lien,  cause  the  goods  In  his  custody  to  be 
insured  to  their  full  value,  and  the  policy 
need  not  specify  the  nature  of  his  interest" 
See,  also,  Crowley  v.  Cohn,  8  Bam.  &  Ad. 
478;  Home  Ins.  Co.  v.  Railroad  Oo.,  71  Minn. 
286,  74  N.  W.  140;  Savage  v.  Com  Exchange 
Ins.  Co.,  36  N.  Y.  666;  19  Am.  ft  Eng.  Ency. 
of  Law,  946.  The  cases  show  that  it  is  not 
necessary  for  the  policy  to  state  that  it 
was  one  of  Indemnity,  and  there  is  no  reason 
why  it  should  und«  such  circumstances  as 
we  have  before  us.  It  was  issued  to  a  com- 
mon carrier,  covered  merchandise  while  on 


board  27  scows,  and  was  confined  to  the  wa- 
ters of  the  harbor  of  Baltimore  and  the  Pa- 
tapsco  river  and  Its  tributaries.  The  towing 
company  was  named  as  assured,  and  the  ap- 
pellant must  have  known  that  It  was  a  car- 
rier. There  Is  nothing  In  the  record  to  show 
or  suggest  that  any  officer  or  agent  of  the  ap- 
pellee knew  that  I.  M.  Parr  &  Sons  had  In- 
sured his  com,  and.  If  the  theory  of  the  ap- 
pellant be  correct  that  the  prior  insurance 
taken  out  by  them  defeats  a  recovery  on 
this  policy.  It  might  do  great  Injustice  to  the 
appellee  or  others  similarly  situated.  Such 
a  doctrine  might  prevent  a  carrier  from  pro- 
tecting Itself  by  Insurance  in  many,  perhaps 
most  instances,  or  at  least  make  its  pro- 
tection dependent  on  the  mere  fact  whether 
the  owners  of  goods  carried  by  it  had  taken 
out  prior  insurance,  which  sometimes  could 
not  be  easily  ascertained  before  the  ship- 
ment began.  The  circumstances  of  this  case 
all  point  to  the  intention,  on  the  part  of  as- 
sured and  insurer,  that  this  policy  was  pri- 
marily to  protect  the  appellee,  and,  in  the  ab- 
sence of  evidence  to  show  that  the  owners 
of  the  corn  were  in  fact  the  parties  "con- 
cerned," and,  as  such,  had  by  adoption  of 
the  contract  availed  themselves  of  its  ad- 
vantages, and  that  their  Interest  was  within 
the  contemplation  of  the  party  procurlM  the 
insurance,  It  seems  clear  that  the  appellant's 
first  prayer  was  properly  rejected,  as  there 
was  not  double  insurance  within  the  meaning 
of  the  policy  under  the  facts  In  this  case. 

By  its  second  prayer  the  appellant  asked 
that  the  Jury  be  Instructed  to  render  a  ver- 
dict for  the  defendant,  because,  "by  the  un- 
contradicted evidence  In  this  case,  the  lighter 
in  which  the  grain  mentioned  in  the  evidence 
was  loaded  was  unseaworthy  at  the  time  of 
the  alleged  Inception  of  the  risk  under  the 
policy  sued  on  In  this  action."  The  court  re- 
jected that  prayer,  and  submitted  the  ques- 
tion to  the  Jury  as  to  whether  the  scow  was 
seaworthy,  and,  in  doing  so,  there  was,  in  our 
opinion,  no  error.  The  uncontradicted  evi- 
dence did  not  show  that  the  scow  was  unsea- 
worthy ;  but  on  the  contrary,  there  was  con- 
siderable testimony  to  show  that  she  was 
seaworthy.  The  superintendent  of  construc- 
tion and  repairs  of  appellee's  scows  testified 
that  at  the  time  of  the  accident  "the  scow  was 
in  perfect  order  as  far  as  a  scow  of  her  age 
could  be."  The  manager  for  plaintiff  said 
that  she  met  with  an  accident  the  fall  be- 
fore the  loss  of  the  com,  and  "after  these 
repairs  she  was  in  first-class  condition,"  and 
other  witnesses  testified  to  the  same  effect 
The  captain  of  the  scow  at  the  time  of  the 
accident  said  "she  was  perfectly  in  good 
order ;  perfectly  dry ;  no  water  In  her."  The 
day  before  she  had  carried  a  load  from  the 
elevator  at  Canton  to  the  H.  H.  Meier  at  Lo- 
cust Point  the  unloading  of  which  was  not 
finished  until  half  past  10  or  11  o'clock  at 
night  The  next  morning  she  was  towed  over 
to  Canton  for  another  load,  and  her  captain 
and  mate  testified  that  "she  was  all  right" 
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After  she  was  loaded,  she  was  pulled  out  to 
make  room  for  another  scow,  and  when  at 
the  end  of  the  wharf  the  line  slipped  from  the 
bltt,  when  she  got  away  and  drifted  out  into 
the  stream.  No  one  was  aboard  of  her  then, 
but  the  captain  called  a  tug  which  took  htm 
to  her  and  he  got  aboard  of  her.  The  mate 
testified  that,  "when  Bennett  [the  captain] 
got  aboard  her,  she  was  rolling.  This  was 
caused  by  the  passing  of  The  steamboat 
Louise.  •  ♦  *  As  the  'Louise'  passed  her, 
the  scow  was  lying  broadside  to  her  drifting 
up  town.  The  swell  from  the  Louise  struck 
her  broadside  and  started  her  to  rolling. 
Witness  noticed  her  until  she  went  over."  He 
also  said  "It  was  a  pretty  fair  morning,  with 
right  smart  easterly  wind."  His  evidence,  as 
well  as  that  of  others,  tended  to  show  that 
the  rolling  produced  by  the  swell  of  the 
Louise,  and  the  easterly  wind  caused  the  com 
to  shift,  thereby  upsetting  the  scow.  So, 
without  quoting  further  from  the  testimony, 
there  was  evidence  which  tended  to  show  that 
she  did  not  sink  by  reason  of  her  being  unsea- 
worthy.  It  Is  true  there  was  some  from 
which  It  could  be  fairly  argued  that  she  was 
not  seaworthy ;  but  It  was  a  question  for  the 
Jury.  In  Field  v.  Ins.  C!o.  of  North  America, 
3  Md.  244,  our  predecessors  had  occasion  to 
con8l4^  the  question.  In  that  case  there  was 
no  direct  proof  of  the  seaworthiness  of  the 
vessel,  and  no  proof  of  stress  of  weather,  but 
the  goods  were  found  saturated  with  water 
and  seriously  damaged.  The  court  below 
granted  a  prayer  that  the  plaintiffs  were  not 
entitled  to  recover  "because  they  had  of- 
fered no  testimony  of  any  loss  by  perils  of  the 
sea  within  the  terms  of  the  policy,"  but  our 
predecessors  held  that  It  was  error  and  re- 
versed the  judgment  Le  Grand,  C  J. — after 
fully  recognizing  the  law  to  be  that  "If  the 
vessel  spring  a  leak,  or  become  disabled,  or 
some  essential  defect  Is  discovered  soon  after 
the  risk  commences,  without  any  apparent 
cause,  from  the  perils  within  the  policy,  or 
rather  when  it  satisfactorily  appears  that  no 
accident  can  have  happened  to  occasion  the 
damage  or  defect,  It  Is  Inferred  she  was  de- 
fective at  the  beginning  of  the  risk,  and  not 
seaworthy" — said:  "In  the  present  case  the 
prayer  assumes  that  the  damage  was  oc- 
casioned by  a  leak  to  be  ascribed  to  the  de- 
fectiveness of  the  vessel,  and  to  no  other 
cause.  The  Jury  would  probably  have  found 
the  fact  to  be  as  assumed  by  the  prayers,  but 
the  court  erred  In  taking  that  question  from 
their  consideration.  The  presumption  of 
law  is  that  the  vessel  was  seaworthy.  Wheth- 
er the  evidence  removed  that  presumption 
was  for  the  Jury,  and  not  for  the  oourt"  In 
this  case,  where  there  was  an  attempted  ex- 
planation of  the  cause  of  the  accident,  which. 
If  believed  by  the  Jury,  would  have  Justified 
It  In  finding  that  it  was  not  because  the  scow 
was  unseaworthy.  there  was  no  error  In  the 
lower  court  refusing  to  withdraw  the  ques- 
tion from  the  Jury. 
The    defendant's   third   prayer   was  also 


properly  refused.  It  asked  the  court  to  say 
that,  as  It  appeared  from  the  uncontradicted 
evidence  that  the  loss  was  occasioned  by  the 
capsizing  of  the  lighter  without  any  unusual 
occurrence  to  account  for  the  same,  the  pre- 
sumption was  that  the  lighter  was  unsea- 
worthy, "and.  Inasmuch  as  the  plaintiff  has 
offered  no  evidence  to  rebut  this  presumption, 
it  is  not  entitled  to  recover  under  the  plead- 
ings in  this  action."  From  what  we  have  al- 
ready said.  It  will  be  seen  that  there  was  In 
our  opinion  some  evidence  tending  to  show 
that  the  accident  was  caused  by  the  rolling 
of  the  scow  (produced  by  the  wind  and  the 
swell  made  by  the  Louise)  and  the  conseqaent 
shifting  of  the  com  while  the  scow  was 
adrift,  which  caused  It  to  upset,  and  this 
prayer  was  properly  rejected. 

The  defendant's  fourth  prayer  asked  the 
court  to  Instract  the  Jury  that  the  plaintiff 
had  "offered  no  legally  sufficient  evidence  that 
the  loss  of  the  grain  mentioned  was  caused  by 
reason  of  any  of  the  perils  Insured  against 
by  the  policy  sued  on  in  this  action,"  etc. 
The  adventures  and  perils  which  the  defend- 
ant assumed  were  "of  the  seas,  lakes,  rivers, 
canals,  railroad,  fires,  Jettisons,  barratry  of 
the  master  and  mariners,  and  all  other  perils, 
losses  and  misfortunes,  occasioned  by  peril* 
of  the  sea,  that  have  or  shall  come  to  the 
hart,  detriment  or  damage  of  the  said  goods 
and  merchandise,  or  any  part  thereof." 
There  can  be  no  doubt  that  the  actual  loss 
of  the  com  was  sustained  by  reason  of  the 
capsizing  of  the  scow;  the  only  question 
being  as  to  what  occasioned  that  In  Mer- 
chants' Mutual  Ins.  Co.  t.  Butler,  aO  Md.  41, 
Bartol,  J.,  quoted  with  approval  from  Par- 
son's Treatise  on  Maritime  Law  as  follows: 
"It  is  nowi  however,  settled,  both  in  Elogland 
and  In  this  country,  that  1'  the  loss  Is  caused 
by  a  peril  Insured  against  the  underwriters 
are  liable,  although  the  remote  cause  l>e  the 
negligence  of  the  master  and  crew,  and  that 
whether  barratry  be  Insured  against  or  not" 
If,  therefore,  the  scow  was  permitted  to  drift 
by  reason  of  the  negligence  of  the  crew,  and 
there  was  evidence  from  which  the  Jury  could 
find  that  the  accident  was  not  caused  by  Ita 
unseaworthiness,  this  prayer  was  undoubted- 
ly properly  rejected.  It  is  therefore  unnec- 
essary for  us,  after  what  we  have  said 
above,  to  further  discuss  It  or  the  modifica- 
tion of  the  fifth  prayer. 

The  sixth  relied  on  a  provision  in  the 
policy — that  In  case  the  insurance  is  made  for 
the  benefit  of  a  carrier  or  bailee  of  the  prop- 
erty assured,  other  than  the  person  named  as 
assured,  the  company  should  not  be  bound  to 
pay  any  loss — and  asked  the  oourt  to  Instmct 
the  Jury  that  the  plaintiff  was  not  entitled  to 
recover  any  amount  by  it  paid  to  the  North 
German  Lloyd  or  to  the  Elbarge  Compiany  on 
account  of  the  loss  of  the  grain,  as  It  appear- 
ed by  the  uncontradicted  evidence  that  the 
North  German  Lloyd  was  a  common  carrier 
or  bailee  of  said  property.  There  was  no 
liability   on  this  policy  to  either  of  tboas 
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companies;  but  It  do«s  not  follow  tbat  tbe 
appellee  could  not  recorer  for  Insnraace 
taken  out  to  Indeanlfy  Itself  against  loss. 
After  wbat  we  bare  already  said  In  dlscuss- 
ing  tbe  first  prayer,  we  do  not  deem  It  neces- 
sary to  say  more  concerning  tbla.  It  was 
prot)erly  rejected.  ' 

Tbe  seventb  asked  tbe  court  to  say  tbere 
was  no  legally  sufficient  evidence  ot  any  loss 
payable  by  tbe  defendant  under  tbe  terms 
of  Its  policy,  and  tbo-efore  tbe  plaintiff,  on- 
der  tbe  pleadings,  was  not  entitled  to  re- 
cover. Tbe  facts  proven  in  tbe  case  sbow 
that  tbe  appellee  was  liable  as  carrier  to  tbe 
Elbarge  Transfer  Company,  and  that  it  had 
paid  that  company  for  the  com.  The  appel- 
lant offered  In  evidence  the  account  which 
was  presented  to  the  Insurance  Ck>mpany 
of  North  America  by  I.  M.  Parr  ft  Sons,  tbe 
receipt  of  that  firm  to  the  Insurance  company 
for  tbe  amount  and  tbe  policy  under  which  it 
was  paid.  Tbe  account  was  for  "mixed  corn 
lost  in  transit  on  scow  164  between  elevator 
and  S.  &  'H.  H.  Meier,' "  was  dated  July  29, 
1899,  tbe  date  of  this  loss,  and  gave  the  num- 
ber of  bushels  and  price  per  bushel,  together 
with  elevator  charges  and  inspection,  amount- 
ing In  all  to  12,290.47.  Those  papers  were 
doubtless  offered  by  tbe  appellant  as  reflect- 
ing npon  its  defense  of  double  insurance, 
but  they  were  In  evidence  for  what  they  were 
worth,  and  furnished  some  evidence  of  tbe 
amount  of  tbe  loss  for  the  com,  even  if  the 
pialntUTs  evidence  had  been  deficient  in  re- 
spect to  that.  The  evidence  shows  that  the 
com  was  a  total  loss,  and,  there  being  nothing 
shovm  which  would  exempt  the  carrier,  we 
cannot  understand  upon  what  principle  tbls 
prayw  could  have  been  granted. 

The  eighth  prayer  was  not  pressed  in  this 
court,  but  we  might  add  that  there  was  evi- 
dence that  the  plaintiff  undertook  to  carry 
the  grain,  and  hence  it  could  not  have  been 
granted. 

In  discussing  the  defendant's  prayers  we 
have  sufficiently  considered  the  questions  pre- 
sented by  those  offered  by  the  plaintiff,  and 
granted  by  the  court,  to  relieve  us  of  any 
discussion  of  them.  It  is  only  necessary  to 
say  that  we  find  no  reversible  error  in  them. 

Judgment  affirmed,  the  appellant  to  pay  tbe 
costs. 


COOK  T.  AMERICAN  TUBING  &  WEB- 
BING CO. 

(Supreme  Court  of  Rhode  Island.    June  15, 
1905.) 

1.  Biixs    Ann    Nona— DaArrs— AccoiotODA- 
TioN  Papks. 

A  corporation  engaged  in  the  manufacture 
of  tubing  and  webbing  was  controlled  by  D., 
whose  firm,  known  as  "D.  &  Co.,"  was  the  sell- 
ing agent  of  tbe  corjwration.  D.  &  Co.  agreed 
to  finance  the  corporation,  and  when  either  was 
in  need  of  fnnds  the  corporation  would  draw 
drafts  on  D.  &  Co.,  whidi  they  accepted  and 
returned,  which  would  then  be  disconnted 
throagh   certain   note   brokers,    and   when   the 

«5A.-41 


drafts  became  due  the  corporation  placed  funds 
in  the  hands  of  D.  &  Co.,  with  which  to  pay 
tfaem.  Held,  that  such  drafts  were  accommoda- 
tion paper  and  were  nnenforceable  against  the 
corporation's  assets  by  holders  with  notice. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §{  109,  165,  259.] 

2.   COSPOKATIONS    —    POWEBS    —    AcCOJfMODA- 

TiON  Papeb— Ultba  Vibes  Acts. 

A  corporation  organized  to  manufacture 
tubing  and  webbing  bad  no  power  to  issue  ac- 
commodation paper  for  the  benefit  of  another 
person. 

[Bd.  Note. — ^For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  {  1831.] 

8.  BitLS  AND  Nona  —  Acoommodatioh'  Pa- 

PKB  —  Notice. 

Where  a  corporation  drew  drafts  on  a  firm 
indading  the  corporation's  principal  stockholder, 
and  after  acceptance  the  acceptors  presented  tbe 
drafts  for  discount,  such  fact  was  sufficient  to 
impart  notice  to  the  indorsees  that  the  drafts 
were  accommodation  paper. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  7,  BUls  and  Notes,  i  StQ.] 

4.  COKFOBATIONS  —  Ultea  Vibes  Acts  —  Ao- 

OOUUODATION    PAPEK  —  iBSUAItCIE. 

Where  the  officers  of  a  manufacturing  cor- 
poration Issued  accommodation  paper  without 
authority,  such  paper  could  not  be  held  a  valid 
claim  against  the  corporation  Itecaase  it  was  is- 
sued with  the  approval  of  the  holders  of  a  ma- 
jority of  the  stock. 

[TSid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  J  1554.] 

5.  Buxs  AND  Notes  —  Nkootiable  Ihstbu- 
MENTS  Law— Bttbdew  or  Pboof. 

Under  the  express  provisions  of  Negotiable 
Instruments  Law  (Laws  189S-99,  p.  234,  c. 
€74),  §  67,  the  prima  fade  validity  of  the  hold- 
er's title  to  negotiable  paper  ceases  when  the 
fraudulent  character  of  the  paper  is  shown,  and 
the  burden  then  shifts  to  the  holder  to  exoner- 
ate himself  from  complicity  in  the  fraud. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  7,  Bills  and  Notes,  {  16S3.] 

6.  Same— Notice. 

A  corporation  drew  drafts  on  D.  &  Co., 
its  selling  agents,  which  were  accepted  and  in- 
dorsed by  D.  personally,  who  was  the  principal 
stockholder  in  the  corporation.  D.  then  took 
the  drafts  to  a  bank,  which  discounted  them, 
placing  the  proceeds  to  the  credit  of  D.'s  indi- 
vidual account  after  D.  bad  informed  the  bank 
that  the  corporation  was  owing  D.  &  Co.  and 
that  the  acceptances  were  against  that  account. 
The  bank  also  had  a  general  knowledge  of  the 
relations  and  course  of  dealing  existing  between 
the  corporation  and  D.,  or  D.  &  Co.,  the  bank's 
discount  derk  being  told  by  D.  that  the  paper 
was  offered  on  account  of  the  firm  of  D.  &  Co. 
Held,  that  the  bank  had  notice  that  the  drafts 
were  accommodation  paper. 

7.  COBPOBATIONB— BOBBOWINQ     MONET— AcTS 

OF  Officebs. 

A  corporation  engaged  in  the  manufacture 
of  tubing  and  webbing  was  controlled  by  X>„ 
whose  firm,  doing  business  as  D.  &  Co.,  acted 
as  the  corporation's  selling  agent  in  New  York. 
D.,  being  engaged  in  various  speculative  enter- 
prises and  being  in  need  of  money,  induced  the 
corporation's  officers,  who  were  authorized  to 
iMrrow  on  Its  behalf,  to  obtain  a  loan  on  cer- 
tain fictitious  merchandise  sales  accounts  by 
assigning  such  accounts,  which  appeared  to  be 
not  due,  to  the  lender,  who  paid  the  proceeds 
of  the  loan  to  the  corporation's  officers,  by 
whom  it  was  deposited  to  the  corporation's  crea- 
it,  and  then  checked  out  to  the  benefit  of  D., 
who  became  a  bahkmpt  before  the  sales  ac- 
counts matured,  after  which  the  corporation 
made  a   formal   assignment  for  the  benefit  of 
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crediton.  Held,  that  the  lender  not  belns  char- 
geable with  notice  of  the  fraud,  and  the  cor- 
poration's officers  havint:  implied  authority  to 
act  as  they  did,  the  claim  waa  enforceaUe 
againat  the  corporation'!  assets. 

(Ed.  Mote.— For  cases  in  point,  see  Cent  Dig. 
TOl.  12,  Corporations,  ||  1647-1653.] 

8.  Same  —  Oiticms  —  Ath^hobitt  —  Dkaw- 
IHO  Chkckb. 

A  vote  of  the  board  of  directors  of  a  cor- 
poration, authorizing  the  corporation's  general 
manager  in  his  discretion  to  draw  checks  on  anjr 
banka  in  which  the  corporation  might  have  de- 
posits, by  necessary  implication,  gave  such  gen- 
eral manager  power  to  open  accounts  in  more 
than  one  bank. 

9.  Sams— ConTBACTS—SEAi/— Omission. 

Where  an  assignment  of  certain  accounts 
by  a  corporation  to  secure  a  loan  waa  not  such 
an  instrument  as  required  a  seal  to  make  it 
valid,  the  omission  of  the  corporation's  seal 
therefrom  was  immaterial  and  insufficient  to 
charge  the  assignee  with  notice  that  the  con- 
tract was  not  tne  act  of  the  corporation! 

10.  Banks   and   Banking — ^Knowledok   or 
President— Notice  to  Bark. 

D.,  who  was  president  of  a  trust  company, 
was  also  the  controlling  stockholder  in  a  manu- 
facturing corporation  and  the  principal  partner 
of  D.  &  Co.,  a  firm  acting  as  the  corporation's 
selling  agent  At  D.'s  dictation,  the  president 
and  treasurer  of  the  corporation  drew  drafts  on 
D.  &  Co.,  which  were  accepted  by  that  firm 
and  discounted  at  D.'s  instance  by  the  trust 
company.  Just  prior  to  the  discount  the  presi- 
dent of  the  corporation,  at  D.'s  instance,  open- 
ed an  account  with  the  trust  company  in  the 
name  of  the  corjMration,  and  on  the  day  before 
the  discount  was  made  two  checks  were  drawn 
on  the  trust  company  by  the  corporation,  paya- 
ble to  D.  &  Co.,  and  cashed  through  another 
New  York  bank,  the  drafts  being  discounted  to 
meet  the  checks.  The  discounts  made  by  the 
trust  company  were  authorized  by  D.  under  a 
provision  of  the  trust  company's  by-laws  de- 
claring that  the  president  generally  might  make 
investments  between  meetmgs  of  the  executive 
committee,  reporting  the  transactions  to  the 
committee  on  the  succeeding  day,  and,  after  the 
discounts  were  made,  the  minutes  showed  the 
approval  of  loans  made  by  the  trust  company. 
H«ld,  that  the  trust  company  was  thereby  char^ 
ged  with  knowledge  that  the  discounts  were  part 
of  a  fraudulent  scheme  on  the  part  of  its  pres- 
ident to  obtain  money  for  liis  individual  pur- 
poses. 

[Ed  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  6,  Banks  and  Banking,  H  283,  285,  287.] 

11.  Bills  and  Notes  —  Indobsbment  —  Pbo- 
TEST  —  Notice. 

Where  drafts  were  not  protested  for  non- 
payment failure  to  give  notice  of  dishonor  re- 
leased the  makers  and  indorsers  from  liability; 
SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  7.  Bills  and  Notes,  SS  1010,  1014.] 

Exceptions  from  Superior  Court,  Provi- 
dence County. 

Petition  In  equity  by  Maurice  H.  Cook 
against  the  American  Tubing  &  Webbing  Com- 
pany to  wind  up  defendant's  nffalrs  as  an  In- 
solvent corporation.  On  certification  by  the 
superior  court  of  exceptions  to  a  master's  re- 
port Sustained  in  part,  and  overruled  in 
part. 

Argued  before  DOUGLAS.  C.  J.,  and  DU- 
BOIS, BLOGBTT,  and  JOHNSON.  JJ. 

Comstock  &  Canning  and  Gardner,  Plrce 
ft  Thornley,  for  receivers.  John,  G.  Milbum, 
Edwards  &  Angell,  and  John  A.  TlllinghaBt, 


for  claimantB  in  the  first  Class.  Jnstns  P. 
Sheffield  and  Bnrbank  &  Brown,  for  Manu- 
facturers' Commercial  Co.  Charles  A.  Wilson 
and  Atwater  &  Cmlkshank,  for  Conmoon- 
wealth  Trust  Co.  Richard  E.  Lyman  and 
Cardoza  &  Nathan,  for  American  Exchange 
Nat  Bank.  Robert  D.  Murray,  for  certain 
creditors. 

DOUGLAS,  C.  J.  This  case  is  brought  by  a 
stockholder  of  the  defendant,  an  insolvent 
corporatl(Hi,  to  wind  up  its  affairs  and  to 
distribute  its  assets  amongst  its  creditors;. 
It  comes  before  us  by' certification  from  the 
superior  co.urt,  under  section  338  (page  98) 
Court  and  Practice  Act  of  1905,  having  been 
heard  for  final  decree  in  that  court  upon  ex- 
ceptions to  the  report  of  the  master,  who 
had  been  appointed  to  consider  the  validity 
of  claims  against  the  defendant  corporation. 
These  exceptions  were  filed  by  sundry  par- 
ties whose  claims  had  been  disallowed.  The 
majority  of  these  claims  may  be  classified 
together,  while  the  claims  of  the  Manufactur- 
ers' Commercial  Company  and  of  the  Cchu- 
monwealth  Trust  Company,  formeriy  the 
Trust  Company  of  the  Republic,  presoit  fea- 
tures which  must  be  considered  separately. 
The  claims  Included  in  the  first  class  were 
based  upon  drafts  drawn  by  the  American 
Tubing  &  Webbing  Company,  in  Providence, 
upon  Dresser  &  Co.,  New  York,  payable  to 
the  order  of,  and  indorsed  by,  the  drawer 
and  accepted  by  the  drawees.  These  drafts 
were  discounted  by  the  various  claimants 
for  the  acceptors  or  a  member  of  the  ac- 
cepting firm.  The  master  rejects  these  drafts 
because  ^e  finds  that  they  constituted  ac- 
commodation paper  which  the  drawer  bad  no 
legal  power  to  issue,  and  that  the  claimants 
took  them  with  notice  of  their  character, 
imputed  by  law,  from  the  fact  that  they  came 
from  the  hands  of  the  party  primarily  liable. 

The  exceptions  are  in  many  cases  loosely 
drawn,  some  of -them  being  to  the  argument 
of  the  master  rather  than  to  his  findings, 
but  they  raise  the  questions  clearly  enough: 
F^t,  whether  these  drafts  were  accommoda- 
tion paper ;  seoQQdly,  whether  such  paper  was 
valid  against  the  drawer  In  the  hands  of  a 
purchaser  with  notice  of  its  character ;  tl^Ifd- 
ly,  whether  the  claimants,  respectively,  bad 
actual  or  presumptive  notice  of  the  character 
of  the  paper. 

In  considering  the  first  question  It  Is  neces- 
sary to  know  the  relations  of  the  parties 
to  this  paper  and  the  circumstances  in  which 
it  was  Issued.  The  master's  statement  of 
these  circumstances  does  not  differ  essentially 
from  those  made  by  the  counsel  for  the  sev- 
eral parties,  and  is  well  supported  by  the 
evidence.  The  firm  of  Dresser  &  Co.  was 
composed  of  D.  Leroy  Dresser  and  Charles 
K.  RIess,  and  conducted  a  commisslcxi  busi- 
ness In  the  city  of  New  York,  with  an  office 
also  in  Chicago,  a  part  of  this  business  being 
the  marketing  of  a  large  part  of  the  product 
of  the  American  Tubing  &  Webbing  Company, 
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^bicta  waa  a  Rhode  Island  oorporatlon  lo- 
cated at  Providence  and  engaged  in  the 
mannfactnre  of  tubing  and  webbing.  D. 
Leroy  Dresser  owned  a  majority  of  the  stock 
of  the  defendant  corporatlcm,  and  had  been 
instrumental  In  the  Increase  of  the  business 
of  the  company  by  effecttng  a  consolidation 
with  It  of  two  other  manufacturing  concerns 
in  which  he  had  been  Interested.  Dresser  & 
C5o.  also,  by  an  agreement  with  .the  company, 
financed  Its  business  and  in  return  therefor 
had  certain  rights  to  commissions  on  goods 
sold  direct  to  its  own  customers  and  excln- 
sive  control  of  Its  principal  product.  The 
financing  of  the  webbing  company  by  Dresser 
&  Ck>.  was  accomplished  by  Dresser  &  Co. 
permitting  the  webbing  company,  when  In 
need  of  funds  for  its  current  uses,  to  draw 
on  them,  whereupon  they  accepted  the  drafts 
and  returned  them  to  the  webbing  company, 
who  In  tarn  secured  their  discoont  through 
Wheeler  ft  Jones,  note  bn&ers,  in  Boston. 
When  the  drafts  accepted  under  this  agree- 
ment were  sent  to  the  webbing  company  by 
Dresser  &  Ca,  a  debit  was  made  upon  their 
booka  agahiBt  the  webbing  company,  and, 
when  the  drafts  were  discounted  by  the  web- 
bing company.  Dresser  ft  Co.  were  given 
credit  therefor  on  its  books.  When  the  drafts 
of  this  class  became  due,  the  webbing  com- 
pany placed  Dresser  ft  Co.  In  funds  to  meet 
them  and  debited  Dresser  ft  Co.  with  such 
remittances.  Dresser  &  Co.  also  paid  by  way 
of  accepted  drafts  at  stated  periods  for  the 
mercliandlse  sent  to  them  by  the  webbing 
company,  and  likewise  for  certain  machinery 
and  a  stock  Issue,  and,  in  the  case  of  these 
drafts.  Dresser  &  Co.  paid  them  at  maturity, 
such  drafts  being  their  obligations.  The 
account  with  Dresser  ft  Co.  on  the  books 
of  the  webbing  company  had  always  been 
kept  In  the  name  of  D.  Leroy  Dresser,  and 
no  distinction  was  made  at  any  time  be- 
tween Dresser  ft  Co.  and  D.  Leroy  Dresser, 
and  no  one  ever  excepted  to  that  method 
or  claimed  at  any  time  that  there  was  any 
distinction  between  the  firm  and  the  indi- 
vidual which  required  any  separation- on  the 
books  of  the  webbing  company. 

D.  Leroy  Dresser  was  the  president  of  the 
webbing  company  until  the  annual  meeting  of 
the  corporation  in  1902,  and  a  member  of 
its  board  of  directors  up  to  the  time  of  its 
failure.  The  executive  officers  at  the  time 
of  the  failure  were  Alfred  Caldwell,  who  was 
president  and  general  manager,  and  Grenville 
M.  Thurlow,  who  was  treasurer.  The  last- 
named  two  men  had  a  practical  knowledge  of, 
and  attended  to,  the  manufacturing  end  of 
the  business  of  the  webbing  company,  but 
submitted  themselves  to  D.  Leroy  Dresser  for 
advice  and  direction  In  regard  to  the  finan- 
ces of  the  corporation,  considering  that  they 
were  compelled  thereto  by  reason  of  Mr. 
Dresser's  supposedly  greater  familiarity  with 
such  matters  and  by  the  pressure  of  his  pre- 
domlnnn<e  in  the  control  of  the  corporation 
by  which  they  were  employed. 


In  addition  to  the  drafts  used  for  the  bene- 
fit of  the  webbing  company,  whether  under 
agreement  of  Dresser  ft  Co.  to  finance  the 
webbing  company  or  by  way  of  payment  for 
goods,  machinery,  and  sto(^  issue,  there  were 
a  large  number  of  drafts  used  exclusively  for 
the  benefit  of  Dresser  ft  Co.,  as  follows: 
Dresser  ft  Co.,  or  Mr.  Dresser,  being  Inter- 
ested in  large,  and  sometimes  speculative, 
enterprises  in  New  York,  were  often  in 
need  of  money,  and  to  secure  such  amounts 
as  were  needed  Caldwell  and  Thurlow  were 
requested  to  send  drafts  to  Dresser  &  Co. 
for  their  acceptance  and  use.  Caldwell  and 
Thurlow,  while  recognizing  fully  that  there 
was  no  legal  obligation  on  their  part  requir- 
ing them  to  accede  to  such  requests,  still 
felt  obliged  to  do  so,  for  the  reason  that, 
as  Caldwell  says,  he  was  getting  his  living 
out  of  the  corporation  and  felt  that  be  could 
rely  on  Mr.  Dresser,  and,  as  he  Implies,  be- 
cause he  did  not  wish  to  cross  him  by  a  re- 
fusal. These  drafts  were  sent  to  Dresser  ft 
Co.,  generally,  in  blank  as  to  amount,  were 
in  the  same  form  as  the  genuine  obligations  of 
the  webbing  company,  were  never  entered  on 
the  books  of  the  webbing  company,  were 
never  carried  on  the  books  of  Dresser  ft  Co., 
other  than  on  the  bills  payable  book,  and 
were  never  placed  to  the  credit  of  the  web- 
bing company  on  any  books  of  Dresser  ft 
Co.  All  parties,  therefore,  apparently  con- 
curred in  treating  them  as  transactions  out- 
side of  the  regular  course  of  business.  These 
drafts  were  discounted  on  presentation  by 
Dresser  ft  Co.,  the  acceptors,  and  they  re- 
ceived the  proceeds  of  the  discount,  except 
in  the  case  of  the  American  Exchange  Na- 
tional Bank,  which  on  the  face  of  the  paper 
discounted  the  drafts  for  the  benefit  of  D. 
Leroy  Dresser,  but  the  proceeds  were  checked 
out  to  Dresser  ft  Co.,  the  acceptors.  Upon 
the  failure  of  Dresser  &  Co.,  and  the  webbing 
company,  a  large  number  of  these  drafts 
were  outstanding,  not  having  matured,  and 
it  Is  upon  these  drafts  that  the  claims  now 
under  consideration  are  based. 

Upon  these  facts  we  must  agree  with  the 
master  that  the  drafts  were  accommodation 
paper.  It  Is  certain  that,  as  between  the 
original  parties,  they  represented  no  contract 
whatever.  In  form  they  were  promises  by 
Dresser  &  Co.  to  pay  money  to  the  webbing 
company,  or  Its  order,  which  the  webbing 
company  could  not  have  enforced.  Nor,  If 
Dresser  &  Co.  had  paid  the  drafts  at  the  re- 
quest of  the  webbing  company  to  some  sub- 
sequent holder,  could  they  have  charged  such 
payment  to  the  webbing  company's  account 
The  paper  first  came  into  life  as  representing 
a  real  contract  when  it  was  discounted;  as 
between  the  original  parties  It  was  without 
consideration. 

It  la  urged  that  there  was  a  valuable  con- 
sideration for  these  drafts  In  the  class  of 
drafts  first  mentioned,  which  were  of  simi- 
lar tenor  and  were  discounted  in  Boston  for 
the  webbing  company.    Those  were  likewise 
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nccommodatlon  paper  In  the  strict  aenee  of 
the  word,  for  they  represented  no  contract 
hetween  the  original  parties,  the  acceptance 
In  one  case  being  -without  consideration  as 
the  making  and  indorsement  were  In  the 
other.  It  does  not  appear,  however,  that 
these  two  classes  of  drafts  had  any  relation 
to  each  other  In  amount  or  date  of  Issue  or 
In  the  contemplation  or  intention  of  the  par- 
ties. The  first  class  were  accepted  by  the 
firm  in  pursuance  of  Its  obligation  to  pro- 
vide funds  for  the  use  of  the  corporation, 
and  the  second  class  constituted  a  plain  loan 
of  the  credit  of  the  corporation  to  the  firm 
to  enable  the  latter  to  procure  funds  for  any 
of  its  numerous  undertakings.  The  argu- 
ment of  the  claimants  hardly  denies  that  the 
drafts  we  are  considering  were  accommoda- 
tion paper,  but  urges  most  strenuously  that 
It  was  such  accommodation  paper  as  the 
defendant  corporation  in  the  circumstances 
might  lawfully  make,  and  we  pass,  therefore, 
to  consider  the  second  question. 

The  power  to  issue  accommodation  paper 
Is  generally  in  excess  of  the  powers  of  cor- 
porations, and  therefore  void  as  ultra  vires, 
in  the  true  sense  of  the  term.  Tod  v.  Ken- 
tucky Union  Land  Co.  (C.  C.)  57  Fed.  47,  81. 
"This  proposition,"  says  Judge  Lurton,  "rests 
upon  two  or  more  very  evident  reasons:  (1) 
The  corporate  funds  belong  to  its  share- 
holders, and,  by  the  very  terms  of  tbe  law 
creating  it,  cannot  be  devoted  to  any  other 
purpose  tlian  those  Indicated  by  its  charter 
and  constitution.  Such  obligations  would 
violate  the  fundamental  terms  of  the  agree- 
ment l>etween  the  corporators  themselves. 
(2)  To  do  so  would  be  to  exercise  a  power 
not  conferred  by  the  state  either  expressly 
or  im,plledly.  The  state's  grant  of  the  corpo- 
rate franchises  is  for  the  purpose  prescribed, 
and  the  execution  of  such  obligations  would 
be  beyond  the  power  conferred,  and  there- 
fore a  diversion  of  the  corporate  purposes, 
as  well  as  of  the  corporate  funds.  (3)  Such 
obligations  rest  upon  no  consideration,  and 
would  not,  therefore,  be  valid.  They  would 
amount  to  a  donation  of  the  corporate  funds, 
and  therefore  an  unlawful  diversion.  Mor. 
Priv.  Corp.  423;  Davis  v.  Railroad  Co.,  131 
Mass.  2.58,  41  Am.  Rep.  221;  Madison  Flank- 
Road  Co.  V.  Wat^i-town  Plank-Road  Co.,  7 
Wis.  59;  McLellan  v.  Pile  Worits,  56  Mich. 
5T0,  23  N.  W.  321;  National  Park  Bank  v. 
German-American  Mutual  Warehouse  &  Se- 
curity Co.,  lie  N,  Y.  292,  22  N.  B.  567,  5  L. 
R.  A.  C73;  iEtna  Nat  Bank  v.  Charter  Oak 
Life  Ins.  Co.,  50  Conn.  107."  To  these  au- 
thorities may  be  added  3  Cook  on  Corp.  (5tb 
Ed.)  S§  701,  774;  1  A.  &  E.  Ency.  Law  (2d 
Ed.)  346;  7  A.  4  E.  Kucy.  Law  (2d  Ed.) 
793;  Clark  &  Marshall  on  Priv.  Corp.  §  182, 
p.  479 ;  Steiner  v.  Steiner  Land  Co.,  120  Ala. 
128,  139,  144,  26  South.  494,  and  cases  cited. 

Counsel  for  the  claimants  do  not  deny  the 
general  principle  that  a  corporation  without 
special  autliorlty  cannot  issue  accommoda- 


tion paper.  They  even  quote  with  approba- 
tion from  Clark  &  Marshall  on  Private  Cor- 
porations: "Sec.  182.  It  is  well  settled  that 
a  corporation  has  no  implied  power  to  issue 
or  indorse  bills  or  notes  in  which  It  has  no 
interest  for  the  mere  accommodation  of  an- 
othese,  for  such  a  transaction  is  ordinarily 
foreign  to  the  objects  for  which  oMiwrations 
are  created,  and  It  can  make  no  difference 
that  the  corporation  will  be  incidentally  l>ene- 
flted  by  such  a  transaction,  or  is  paid  a  con- 
sideration, or  that  the  transaction  is  consent- 
ed to  or  ratified  by  all  the  stockholders,"  etc. 
But  they  dwell  with  great  emphasis  upon 
the  proposition  tliat  corporations  whose  nor- 
mal business  it  Is  to  make  loans  many  lend 
credit  when  that  is  equivalent  to  lending 
money,  and  invoke  the  somewhat  indefinite 
doctrine  tliat  the  test  of  the  validity  of  cor- 
porate action  must  be  sought  for  in  the  sur- 
rounding circumstances,  not  in  general  rules 
of  law  that  in  effect  the  morality  of  corpora- 
tions is  opportunism,  pure  and  simple.  The 
Idea  has  been  h>ng  ago  embodied  in  the  max- 
im saluB  relpublicK  suprema  lex — a  doctrine 
wlilcb  should  be  very  sparingly  resorted  to 
by  a  state  which  has  a  written  constltutioa 
or  a  business  corporation  created  by  a  writ- 
ten charter.  Some  of  the  more  recent  de- 
velopments of  the  Idea  have  met  public  dis- 
approval in  the  diversion  of  life  insurance  as- 
sets for  the  supposed  and  probable  benefit 
of  the  company  by  the  purchase  of  the  good 
will  of  political  managers.  If  usefulness  to 
the  corporation  were  the  only  criterion  to  ap- 
ply to  the  question  of  legality  of  the  employ- 
ment of  its  funds,  we  should  have  less  hes- 
itancy in  approving  the  subsiding  by  these 
insurance  'companies  of  powerful  agencies 
for  good  or  harm  in  legislation  than  in  Justi- 
fying the  action  of  the  officers  of  this  cor- 
I>oration  in  lending  its  credit  to  the  principal 
stockholder.  A  corporation  is  an  artificial 
creature.  It  has  Just  those  powers,  express 
and  implied,  which  its  creator  gives  it,  and 
no  more.  When  the  charter  limits  the  scope 
of  its  business,  no  exigency  will  permit  it 
to  engage  in  another  kind.  A  manufactur- 
ing company  cannot  become  a  bank  because 
it  may  consider  banking  more  profitable  than 
spinning  cottMU 

There  are  certain  things  which  any  certahi 
corporation  may  lawfully  do,  and  other  cer- 
tain things  which  It  may  not  lawfully  do, 
and  between  these  lines  there  Is  a  broad  cate- 
goi7  of  acts  which  may  be  appropriate  and 
lawful  if  demanded  by  the  circiunstances, 
and  unauthorized  and  void  If  not  necessary 
for  the  support  of  the  corporation's  legiti- 
mate business.  It  is  to  this  category  that 
Mr.  Morawetz  refers  when  he  says  (section 
302):  "No  rules  can  be  framed  which  would 
l>e  of  any  practicable  value  in  determinins 
cases  of  this  character.  »  •  •  The  appli- 
cation of  the  law  to  individual  cases  must 
always  remain  a  matter  luvolvlng  the  ex- 
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crclse  of  sound,  practical  judgment  and  busi- 
ness ezi)erlence.  Great  caution  Is,  therefore, 
necessaiy  In  treating  a  decision  that  a  cor^ 
I)oratlon  has  or  has  not  authority  to  do  a 
particular  act  as  a  precedent  to  be  followed 
in  other  cases."  The  Illustrations  cited  by 
the  counsel  to  this  doctrine  are  very  remotely 
analogous  to  the  present  ca8& 

In  Tod  V.  Kentucky  Union  Land  Co^  a 
land  company  was  authorized  to  acquire  and 
consolidate  with  a  railroad,  and  It  was  held 
that  In  doing  so  It  might  guaranty  the  bonds 
of  the  railroad  company.  In  Stark  Bank  r. 
U.  S.  Pottery  Co.,  34  Vt  144,  the  questlCHi 
of  nrgfflit  necessity  it  is  said  should  hare 
been  left  to  the  Jury.  In  Blake  v.  Domestic 
Sewing  Machine  Co.  (N.  J.  Cb.)  88  AU.  241, 
a  mannfactorlng  company  and  a  selling  com- 
pany were  so  Intimately  engaged  In  busi- 
ness that  the  court  say  (page  260  of  88  Atl.): 
"The  business  of  the  manufacture  and  sale 
of  sewing  machines  was,  in  point  of  fact, 
carried  on  t)y  the  two  companies  as  one 
entire  Imsiness,  in  which  both  companies 
were  dependent  for  their  continuance  upon 
the  realization.  •  •  •  The  companies,  al- 
though nominally  separating  the  business  in- 
to that  of  mannfacturlng  and  selling,  each 
acted  to  a  certain  extent  as  agent  for  the 
other,  and,  by  reason  of  the  course  of  busi- 
ness pursued  by  both  during  the  entire  per- 
iod, the  connection  was  so  close  and  compli- 
cated that  it  was  found  impracticable  to 
settle  or  adjust  accounts  between  them,"  etc. 
The  court's  conclusions  are:  "First,  that 
the  manufacturing  company  actually  receiv- 
ed the  proceeds  of  the  discounts  to  a  large 
extent,  and  that,  as  to  the  balance  of  the 
proceeds  of  discount,  which  seem  to  have 
gone  ultimately  to  the  credit  of  the  sewing- 
machine  company,  the  paper  was  not,  in 
▼lew  of  the  relation  between  the  companies, 
and  on  the  whole  circumstances  of  the  case, 
accommodation  paper."  The  dictum  quoted 
from  Holmes,  Booth  &  Haydens  ▼.  WUlard, 
125  N.  Y.  75,  25  N.  E.  1083,  11  L.  R.  A.  170, 
supposes  a  different  state  of  facts  from  the 
one  before  us.  The  case  of  Hess  t.  Sloane, 
66  App.  Dlv.  522,  78  N.  T.  Snpp.  313,  seems 
to  us  to  go  dangerously  near  an  adoption  of 
the  doctrine  we  have  criticised  above.  If, 
as  there  held,  a  corporation  may  guaranty 
against  loss  the  Indorser  of  its  debtor  when 
It  seems  expedient  to  do  so,  we  can  conceive 
of  no  restriction  upon  the  use  by  a  board  of 
directors  of  a  stockholder's  money,  paid  in 
under  certain  restrictions  defined  by  charter, 
closer  than  the  requirement  that  the  board 
shall  believe  the  use  to  be  beneficial,  but  In 
this  case  the  court  say  (page  525  of  66  App. 
Dlr.,  page  315  of  73  N.  T.  Snpp.) :  "Whether 
snoh  a  corporation  would  have  power  to  in- 
dorse a  note  or  loan  Its  credit  for  the  accom- 
modation of  another  with  whom  it  has  no 
business  transactions  or  where  such  an  ac- 
commodation has  no  relation  to  the  business 


that   It   was  organized   to  transact  Is  not 
presented." 

But  the  evidence  in  the  case  at  bar  shows 
most  conclusively  that  the  loan  of  credit  by 
the  webbing  company  to-  Dresser  &  Co.  had 
no  relation  to  the  business  that  the  company 
was  organized  to  transact  The  firm  was 
no  more  to  the  corporation  than  any  selling 
agent  would  have  been;  neither  party  trans-  , 
acted  Its  whole  business  with  the  other.  If 
the  firm  had  failed  at  any  time  within  the 
year  before  Its  actual  failure,  the  corporation 
could  have  stood  under  all  its  own  obliga- 
tions and  could  have  easily  procured  a  new 
agent  to  act  for  it  in  the  New  York  market 
So  far  as  the  corporation  was  interested, 
there  was  never  any  pressing  necessity  to 
keep  the  firm  upon  Its  feet  And  that  no  such 
contingency  was  thought  of  Is  apparent  from 
the  testimony  of  the  defendant's  officers, 
Caldwell  and  Thurlow.  Neither  of  these 
witnesses  can  be  Induced  to  say  that  any 
motive  connected  with  the  prosperity  of  the 
webbing  company  actuated  these  loans  of 
credit  The  paper  was  made  and  indorsed 
solely  because  D.  Leroy  Dresser  ordered  the 
officers  of  the  corporation  to  make  and  in- 
dorse it  and  was  given  to  his  firm  for  dis- 
count because  he  needed  the  money  for  bis 
own  speculations.  It  is  idle  to  urge  that 
the  principle  of  Indefinite  implied  powers  to 
be  exerted  In  cases  of  exigency  can  have  any 
application  to  this  case. 

We  find  nothing,  therefore,  in  this  paper 
to  place  it  amongst  the  exceptions  to  the 
general  rule. 

We  find  no  error  In  the  master's  conclusion 
that  in  those  cases  where  the  drafts  were 
discounted  for  the  acceptors,  comprising  ail 
this  accommodation  paper  except  that  held 
by  the  American  Exchange  Bank,  the  claim- 
ants were  notified  of  the  character  of  the 
paper  by  the  fact  that  it  was  so  presented 
and  discounted.  The  principle  of  law  which 
be  applies,  that  "where  the  party  primarily 
liable  on  a  draft  or  note  presents  the  same 
for  discount  with  the  name  of  the  drawer 
or  Indorser  thereon  the  transaction  on  its 
face  shows  that  the  drawer  or  Indorser  is  a 
mere  accommodation  party  and  the  bank  or 
person  receiving  such  paper  Is  chargeable 
with  notice  of  the  accommodation  character 
of  the  paper,"  is  sustained  by  the  cases  he 
cites  as  well  as  by  the  general  agreement  of 
authority.  Powell  v.  Waters,  8  Cow.  (N.  Y.) 
669,  688,  689;  Brown  v.  Taber,  5  Wend. 
(N.  Y.)  566 ;  Stall  v.  Catsklll  Bank,  18  Wend. 
(N.  Y.)  466;  Flelden  v.  Lahens,  2  Abb.  Dec. 
(N.  Y.)  Ill;  Nat'l  Park  Bank  v.  German- 
American  Warehousing,  etc.,  Co.,  110  N.  Y. 
281,  22  N.  B.  567,  6  L.  R.  A.  673;  Nat'l 
Park  Bank  v.  Remsen  (C.  C.)  43  Fed.  228, 
227;  Park  Bank  v.  Remsen,  158  U.  S. 
337,  343,  15  Sup.  Ct  891,  39  L.  Ed.  1008, 
Smith  V.  Weston,  U^Q  N.  Y.  194,  200,  54 
N.  E.  38;  Oppenhelm  v.  Simon  Rolgel 
Cigar  Co.  (Sup.)  90  N.  Y.  Supp.  355;  Man- 
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hattan  Web.  Co.  ▼.  Aqnldneck  National 
Bank  (O.  C.)  133  Fed.  76.  77;  BrlU  t.  Norton 
ft  T.  Street  Ry.  Co.  (Mass.)  75  N.  B.  1090, 
2  L.  E.  A.  (N.  S.)  525, 

We  are  unable  to  follow  the  reasoning  of 
tbe  brief  for  tbe  claimants  on  this  point  It 
appears,  first,  to  deny  that  the  circumstances 
constituted  notice;  then  to  admit  that  they 
did,  but  to  Insist  that  the  paper  was  not  In 
fact  accommodation  paper ;  then  to  urge  that 
this  was  a  case  where  the  corporation  bad 
received  a  boiefit,  and  therefore  la  estopped 
to  set  up  the  defense  of  ultra  vires ;  and,  In- 
asmuch as  a  consideration  for  a  contract 
may  sometimes  be  a  disadvantage  suffered, 
as  well  as  a  benefit  conferred,  so  here  it 
makes  no  difference  to  the  estoppel  that  the 
corporation  never  received  any  advantage 
from  the  discount  of  this  paper  so  long  as 
the  claimants  parted  with  value  for  It  to 
somebody  else.  When  the  argument  con- 
tinues by  Insisting  that  notice  of  a  fact  Is 
not  proof  of  the  fact,  and  therefore  what 
tbe  law  calls  notice  Is  not  notice  If  the  fact 
be  otherwise.  It  Is  difficult  to  see  how  It 
controverts  the  proposition  that  notice  In  well- 
established  form  throws  upon  the  person 
receiving  It  the  risk  of  the  existence  of  the 
fact  notified,  so  that,  when  we  have,  as  here, 
tbe  fact  of  accommodation  and  tbe  circum- 
stances which  tell  of  accommodation,  tbe 
claimants  who  discount  paper  as  these  claim- 
ants did  take  Just  what  the  form  of  tbe 
transaction  notified  them  that  they  were 
taking,  namely,  commercial  paper  void  as 
against  a  corporation  drawer  and  Indorser. 
The  argument  Is  Incoherent  and  often,  as 
Is  pointed  out  by  tbe  counsel  for  the  re- 
ceivers, lapses  Into  a  mere  Juggling  with 
words. 

(^lually  unconvincing  Is  the  attempt  to 
prove  a  custom,  in  the  city  of  New  York,  to 
disregard  the  notice  of  the  defective  charac- 
ter of  the  paper  which  the  courts  have  said 
the  offering  for  discount  by  tbe  acceptor  fur- 
nishes. Tbe  authorities  agree  that  these  clr- 
cmnstancea  constitute  notice.  Tbe  testimony 
shows  that  sometimes  the  notice  Is  mislead- 
ing, or  that  It  Is  often  disregarded.  In  this 
case  tbe  notice  was  disregarded.  It  is  true, 
but  It  was  not  misleading.  If  the  claimants 
shut  their  eyes  to  the  indicia  before  them,  in 
tbe  blind  confidence  that  the  paper  would 
turn  out  to  be  trade  paper,  they  have  none 
the  less  had  their  warning,  and  cannot  plead 
good  faith  and  lack  of  notice.  In  the  cases 
cited  by  the  claimants,  the  notice  was  claimed 
upon  clrcumstauces  which  tbe  courts  held  it 
was  Incumbent  npon  tbe  purchasers  of  tbe 
paper  to  look  for,  while  here  the  warning 
came  from  the  face  of  the  paper  itself  and 
the  acts  of  discount  In  which  the  claimants 
participated.  The  contention  that  this  paper 
ought  to  be  held  valid  because  it  was  issued 
with  tbe  approval  of  holders  of  a  majority 
of  the  sto<^  would  abrogate  tbe  rights  of  mi- 
nority stockholders  and  of  creditors  who  hare 


made  advances  upon  the  faith  that  tbe  char- 
ter and  general  laws  would  direct  the  mauag- 
ment  of  the  corporate  affairs.  The  Supreme 
Judicial  Court  of  Massachusetts  say,  in  a  re- 
cent case:  "It  Is  settled  by  Usher  v.  Ray- 
mond Skate  Co.,  163  Mass.  1,  89  N.  E.  416, 
and  tbe  cases  there  cited,  that  a  corporation 
Is  not  liable  on  an  accommodation  indorse- 
ment In  the  bands  of  one  who  takes  with 
knowledge  of  that  fact  Such  an  Indorse- 
ment is  ultra  vires.  That  means  that  tbe 
corporation  would  not  be  liable  on  it,  even 
if  it  had  been  authorized  by  all  the  directors 
and  a  majority  of  the  stockholders."  Brill  v. 
Norton,  etc.,  Ry.  Co.  (Mass.)  75  N.  E.  1093. 

It  seems  to  as  that  this  argument  can  hard- 
ly be  offered  seriously,  in  the  face  of  the  au- 
thorities. The  drafts  held  by  the  American 
Exchange  National  Bank  differ  from  the 
others  In  that  th^  were  not  indorsed  by 
Dresser  &  Co.,  but  by  D.  Leroy  Dresser,  and 
the  proceeds  of  discount  were  carried  to  his 
Individual  account  of  deposits,  which  he  bad 
kept  for  some  two  years  with  tbe  bank.  Tbe 
claimant  therefore  had  not  the  same  notice 
from  the  form  of  the  paper  that  it  was  drawn 
for  the  accommodation  of  Dresser  &  Co.,  the 
acceptors.  It  is  in  evidence,  however,  that 
the  bank  had  a  general  knowledge  of  the  re- 
lations and  course  of  business  betwe^i  the 
webbing  company  and  Dresser  &  Co.,  or  D. 
Leroy  Dresser,  and  that  Mr.  Clark,  who  man- 
aged their  discounts,  was  told  by  Dresser 
that  tbe  paper  was  offered  on  account  of  the 
firm.  Dresser's  evidence  Is :  "Q.  108.  State 
the  substance,  as  you  recollect  It,  of  your  con- 
versation with  Mr.  Clark.  A.  In  offering  the 
paper  I  took  it  down  personally  and  offered 
it  to  him,  and  In  a  general  way  went  over  the 
situation— that  tbe  American  Tubing  &  Webb- 
ing Company  owed  us  some  mon^,  and  that 
these  acceptances  were  against  that  account 
That  Is  all  I  can  recollect  of  tbe  conversa- 
tion." The  proceeds  of  the  drafts  were 
drawn  out  on  checks  in  favor  of  tbe  firm 
within  a  few  days.  We  find  here,  as  argued 
by  the  counsel  for  tbe  receivers,  sufficient 
proof,  in  the  absence  of  any  definite  explana- 
tion of  the  transaction  on  the  part  of  the 
bank,  that  the  fact  was  known  to  the  bank 
that  the  discount  was  for  the  benefit  of  Dres- 
ser &  Co.,  although  the  form  of  tbe  entries  in 
tbe  books  indicated  that  Mr.  Dresser  indi- 
vidually was  the  holder  of  the  paper.  Under 
the  provisions  of  tbe  negotiable  Instruments 
law,  tbe  prima  facie  validity  of  tbe  holder's 
title  ceases  when  the  fraudulent  character  of 
the  paper  is  shown,  and  the  burden  Is  then 
thrown  upon  the  holder  to  exonerate  himself 
from  complicity  In  the  fraud.  Neg.  Inst  Act 
N.  T.  Laws  1897,  p.  733,  c.  612,  {  98;  R.  I. 
Laws  18nS-99,  p.  234,  c.  674,  f  67.  See,  also, 
Crawford's  Annotated  Edition,  note  to  this 
section,  and  1  Daniel,  Negotiable  Instruments 
(5th  Ed.)  i  815,  and  cases  dted.  A  very  simi- 
lar state  of  facts  led  to  the  same  conclusion 
in   Lemoine,    Assignee,    r.   Bank   of   North 


Digitized  by 


Google 


Xt.  I^ 


COOK  v.  AMERICAN  TUBING  A  WEBBING  CO. 


647 


^Vmerica,  3  Dill.  44,  Fed.  Cas.  No.  8,240.  See, 
also.  West  St  Louis  Sav.  Bank  r.  Shawnee 
County  Bank,  96  U.  S.  557,  558,  24  L.  Ed.  490. 

Tbe  finding  of  the  master  with  respect  to 
'tlila  class  of  clalmantB  must  be  confirmed  and 
"tbelr  exceptions  overralecL 

2.  The  Mannf acturers'  Commercial  Com- 
pany have  presented  a  claim  for  $50,000,  al- 
leged to  have  been  lent  to  the  American  Tub- 
ing ft  Webbing  Company  upon  the  security 
of  an  assignment  of  certain  accounts  of  the 
webbing  company  against  Dresser  &  Co., 
amounting  to  about  $72,000,  with  the  guaran- 
ty by  the  webbing  company  that  Dresser  & 
Co.  would  pay  said  accounts  whea  due. 
These  accounts  were  fabricated,  and  the  mon- 
ey, though  deposited  to  the  credit  of  the 
webbing  company,  in  the  Trust  Company  of 
the  Republic,  was  Immediately  drawn  out  on 
checks  made  by  Caldwell,  its  general  mana- 
ger, to  tbe  order  of  Dresser  &  Co.  Tbe  books 
of  the  webbing  company,  other  than  the  check 
book,  do  not  show  any  trace  of  the  transac- 
tion. The  receivers  objected  to  the  allowance 
of  tbe  claim,  and  it  was  rejected  by  tbe  mas- 
ter; whereupon  the  claimant  duly  excepted, 
and  the  question  of  the  validity  of  the  claim 
is  presented. 

A  repetition  of  the  following  facts,  which 
are  shown  by  tbe  evidence,  mostly  undisput- 
ed. Is  necessary  to  an  understanding  of  the 
questions  at  issue:  The  commercial  com- 
pany, a  New  Jersey  corporation,  organized  In 
1891,  had  Its  principal  business  office  at  S20 
Broadway,  New  York  City.  Its  business  was 
lending  money  upon  commercial  accounts  due 
at  future  dates.  Such  loans  were  secured  by 
assignments  of  the  accounts,  which  the  com- 
pany collected  when  due.  Out  of  the  proceeds 
It  deducted  a  commission  and  the  loan  and  in- 
terest, and  paid  over  the  balance  to  the  cus- 
tomer. In  the  conduct  of  its  business  the 
company  usually  entered  into  a  formal  sealed 
contract  with  a  manufacturer  which  bound 
it  to  take  tbe  collection  of  all  his  accounts 
with  his  customers  and  to  make  advances  up- 
on them  to  a  certain  percentage  of  their  face 
value,  and  after  deducting  advances,  interest, 
and  commissions,  to  account  for  tbe  balance 
of  moneys  collected;  and  which  bound  the 
manufacturer,  amongst  other  things,  to  as- 
sign all  his  accounts  for  goods  sold,  to  pay 
commissions  and  Interest,  to  turn  over  all 
payments  which  he  might  receive  on  these  ac- 
counts, to  furnish  the  company  duplicate  in- 
voices of  goods  sold  and  railroad  receipts, 
bills  of  lading,  or  other  satisfactory  evidence 
of  the  actual  stilpmeDt  of  tbe  goods  men- 
tioned in  the  accounts  advanced  upon.  In 
each  transaction  under  such  a  contract  the 
parties  employed  a  form  having  a  border  in 
green  ink,  called  in  the  evidence  the  "green 
certificate,"  which  began  by  certifying  that 
tbe  customer  "was  Indebted"  to  the  manufac- 
turer "for  goods  as  stated  below,"  giving  the 
terms  of  the  credit ;  then  recited  the  Invoice, 
and  concluded  by  a  formal  assignmeut  of  the 


account  and  a  certificate  that  tbe  account  so 
assigned  was  "a  bona  fide  sale  and  a  correct 
account  for  goods  actually  sold,  delivered, 
«.nd  accepted."  To  this  was  added  a  guaran- 
ty of  payment  unless  the  company  assumed  to 
guaranty  the  account,  in  which  case  the  rate 
of  commission  was  increased.  Accompany- 
ing this  green  certificate  was  tbe  original  bill, 
or  invoice,  and  a  duplicate  of  tbe  same.  Tbe 
company  were  accustomed  to  raise  money  for 
Its  business  by  assigning  such  green  certifi- 
cate to  a  bank,  with  one  copy  of  the  invoice, 
and  to  send  the  other  to  the  customer  with 
notice  stamped  upon  it  that  payment  should 
be  made  only  to  such  bank. 

The  officer  In  charge  of  the  company's 
Broadway  office  was  Robeson  Lea  Low,  who 
was  secretary  of  the  company,  a  director, 
and  the  bead  of  the  company's  credit  de- 
partment On  January  8,  1903,  Mr.  Low  was 
called  by  telephone  by  Charles  S.  Mackeaozle, 
whom  he  knew  as  counsel  for  the  Trust  Com- 
pany of  the  Republic  of  which  D.  Leroy 
Dresser  was  president  Madienzie  told  Low 
that  he  knew  of  some  persons  who  might 
wb9h  their  sales  cashed  by  the  company,  and 
Low  replied  that  the  company  would  con- 
sider tbe  matter.  In  the  afternoon  Macken- 
zie called  and  said  that  the  webbing  com- 
pany was  the  party  he  had  referred  to,  and 
that  they  wished  their  sales  to  Dresser  & 
Co.,  to  be  cashed,  and  was  told  again  that 
tbe  company  would  consider  the  matter. 
The  next  morning,  January  9,  1903,  Macken- 
zie returned  with  Alfred  Caldwell,  president 
and  general  manager  of  tbe  webbing  com- 
pany, and  introduced  blm  to  Low,  who  ex- 
plained to  blm  the  methods  of  tbe  business 
and  gave  him  a  number  of  blank  green  cer- 
tificates. Later  In  the  day  Caldwell  came 
again,  with  Charles  E.  Riess,  Dresser's  part- 
ner, bringing  with  him  six  of  these  "cer- 
tificates" so  filled  out  as  to  certify  that 
Dresser  &  Co.  were  indebted  to  tbe  webbing 
company  in  sums  aggregating  about  $72,000 
for  goods,  the  details  of  which  were  given 
on  the  certificates,  sold  and  delivered  by  tlie 
webbing  company  to  Dresser  &  Co.,  and  that 
the  claim  for  the  purchase  price  thereof  was 
thereby  assigned  to  the  commercial  company. 
At  the  end  of  the  certificate  Low  then  stamp- 
ed with  a  rubber  stamp  "we  also  guarantee 
payment  In  full  of  the  above  account" 
Caldwell  then  signed  each  of  said  certificates 
at  the  end  of  the  form  of  the  assignment  and 
after  the  words  "We  also  guarantee  payment 
In  full  of  tbe  above  account"  as  follows: 
"American  Tubing  &  Webbing  Co.  Alfred 
Caldwell,  General  Manager."  Prior  to  the 
signing  of  tbe  certificates  it  had  been  stated 
that  the  amount  of  the  loan  to  be  made  by 
the  ccnnmerclal  company  would  be  $50,000. 
After  the  execution  of  tbe  certificates  Cald- 
well and  RIcss  went  away,  leaving  them 
and  Invoices  of  the  goods  they  described 
with  Low.  Either  during  that  Interview  or 
by  mail  tbe  next  day,  Rlesa,  In  accordance 
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wltb  a  request  from  Low,  delivered  to  Low 
a  letter  reading  as  follows:  "January  9, 
1908.  Manufacturers  Commercial  Company, 
320  Broadway,  City— Gentlemen :  "We  de; 
sire  to  advise  you  that  the  goods  called  for 
upon  inrolces  numbers  one  to  six  incluslre, 
and  dated  January  9,  have  l>een  delivered  by 
the  American  Tube  &  Webbing  Company  to 
us  and  we  accept  said  delivery.  Yours 
very  truly.  Dresser  dc  Co." 

On  the  next  day,  Saturday,  January  10, 
1908,  Caldwell  called  at  the  office  of  the  com- 
mercial company,  and  upon  being  told  the 
check  was  not  ready,  requested  that  It  be 
delivered,  when  ready,  to  Mackenzie.  Upon 
the  following  Monday,  January  12,  1003,  a 
chedk  of  the  commercial  company  for  $50,- 
000  to  the  order  of  the  webbing  company 
was  delivered  by  an  officer  of  the  commercial 
company  to  Mackenzie.  This  check  was  on 
the  same  day  indorsed  "Pay  Trust  Company 
of  the  Republic  or  order  American  Tubing  & 
Webbing  Company,"  and  deposited  in  an  ac- 
count of  the  webbing  company  with  the  Trust 
Company  of  the  Republic.  The  next  day  it 
was  presented  at  the  Merchants'  Tnist  Com- 
pany for  payment  and  paid,  and  the  amount 
thereof  charged  against  the  accoimt  of  the 
commercial  company  with  the  Merchants' 
Trust  Company.  On  or  about  March  9,  1903, 
and  before  any  of  the  alleged  sales  accounts 
referred  to  in  said  green  certificates  had 
fallen  due,  a  petition  in  Involuntary  bank- 
ruptcy was  filed  against  Dresser  &  Co.,  and 
temporary  receivers  appointed  of  their  es- 
tate. A  few  days  later  temporary  receivers 
of  the  webbing  company,  who  were  after- 
wards made  permanent  receivers,  were  ap- 
pointed in  this  suit  On  or  about  July,  1903, 
Dresser  &  Co.  were  adjudicated  bankrupts, 
and  later  a  trustee  In  bankruptcy  was  elected 
and  took  charge  of  the  estate.  Neither  the 
whole  nor  any  part  of  said  $50,000  has  been 
paid  to  the  commercial  company  by  the  web- 
bing company  or  any  one  upon  Its  behalf. 

At  the  hearing  before  the  master  It  further 
appeared  that  this  whole  proceeding  in  the 
name  of  the  webbing  company  was  a  scheme 
invented  by  Dresser  to  raise  money  for  him- 
self, in  which  Bless,  Caldwell,  and  Thurlow 
were  bis  tools  and  accomplices.  It  is  certain 
that  these  men  all  knew  that  the  supposed^ ' 
sales  of  goods  and  accounts  referred  to  in 
the  certificates  had  no  actual  existence,  and 
it  was  not  intended  that  the  webbing  com- 
pany should  obtain  any  benefit  from  the  mon- 
ey. Dresser  had  contrived  that  he  should 
get  possession  of  the  fund  by  the  creation 
of  the  deposit  account  at  the  trust  company 
and  by  taking  from  Caldwell  checks  against 
It  in  advance.  Bless  and  Caldwell  together 
made  out  the  false  invoices  and  certificates, 
and  Caldwell  drew  two  checks  on  the  ac- 
count in  favor  of  Dresser  before  he  left  New 
York.  When  he  returned  to  Providence, 
Caldwell  gave  Thurlow  a  full  explanation  of 
the  scheme  before  the  $50,000  check  was  de- 


posited and  in  time  to  have  stopped  the 
cheat  if  he  had  desired  to  do  so,  and  a  few 
days  afterwards,  when  the  check  book  was 
received  from  New  York,  Caldwell,  with 
Thurlow's  acquiescence  and  approval,  slgiied 
more  checks  against  the  account  and  smt 
them  to  Dresser.  In  the  course  of  the  ne- 
gotiations. Low,  the  claimant's  secretary,  in- 
quired If  all  tile  goods  mentioned  in  the  cer- 
tUlcates  had  been  shipped,  and  was  told  by 
Caldwell  that  some  of  them  had  been  eeot 
to  Chicago  and  some  to  New  York  and  some 
were  in  the  webbing  company's  warehouse, 
but  that  the  letter  had  been  set  apart  and 
were  held  subject  to  Dresser  &  Co.'8  order. 
In  view  of  this  statement  Low  asked  if 
Dresser  &  Co.  would  acknowledge  the  deliv* 
ery  to  them  of  all  the  goods,  and  upon  Bless' 
consent  to  do  so  dictated  the  certificate  which 
Bless  signed  In  the  name  of  Dresser  &  Co., 
supra.  The  receivers  objected  to  this  clahn 
that  this  transaction  did  not  constitute  a 
loan  to  the  webbing  company,  that  the  web- 
bing company  did  not  receive  the  $50,000, 
and  Is  not  liable  as  guarantor  of  the  ac- 
count or  for  money  received. 

The  master  bases  his  rejection  of  the 
claim  on  his  finding  that  Caldwell  had  no 
express  or  implied  authority  to  make  the 
loan,  and  that  the  circumstances  surrounding 
the  transaction  were  such  as  to  charge  the 
officers  of  the  Manufacturers'  Commercial 
Company  with  knowledge  of  its  fraudulent 
character.  After  a  very  careful  examination 
of  the  voluminous  evidence  bearing  upon 
these  questions,  we  are  forced  to  decide  tliat 
the  master  is  in  error  in.  his  conclusion  and 
in  the  findings  upon  which  It  Is  based.  It 
can  hardly  be  necessary  to  say  that  we  do 
not  mean  by  this  statement  that  Caldwell 
had  the  right  or  legal  power  to  borrow  mon- 
ey in  the  name  of  the  webbing  company  and 
to  turn  it  over  to  Dresser  ft  Co.  without  ac- 
knowledgment from  them  or  charge  to  them 
upon  the  company's  books,  nor  that  he  had 
the  legal  right  to  concoct  false  invoices  to 
further  the  scheme  by  which  he  obtained 
the  money  for  Dresser's  use;  but  of  Cald- 
well's actual  authority  (at  least  in  concur- 
rence with  Dresser  and  Thurlow)  to  borrow 
money  for  the  webbing  company  there  can 
t>e  no  doubt,  if  implied  authority  can  ever  be 
conferred  upon  an  officer  of  a  corporation  by 
uniform  and  long-continued  sutterance  of  its 
directors.  The  citations  from  the  by-laws  and 
records  of  the  webbing  company  made  by 
counsel  for  the  claimant  are  overwhelming. 

The  by-laws,  so  far  as  they  bear  on  this 
case,  are  as  follows: 

"Article  L 

"Business. 

"Its  business  shall  be  managed  by  a  board 
of  directors,  acting  through  a  president, 
treasurer,  general  manager,  and  such  other 
agents  as  they  may  appoint." 
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"Article  V. 
"Directora. 
"At  each  annual  meeting  there  shall  be 
chosen  from  among  the  stockholders  three 
directors.    •    •    •" 

Before  these  transactions  the  number  was 
Increased  to  five. 

"Article  VI. 
"Meetings  of  the  Dhrectors. 

"The  regular  meetings  of  the  directors 
shall  be  held  at  the  office  of  the  company, 
on  the  first  Monday  of  each  month  at  snch 
hour  as  the  board  of  directors  shall  by  vote 
provide. 

"Special  meetings  may  be  held  at  any  time 
upon  the  call  of  the  president  or  two  direct- 
ors, notice  of  which  shall  be  given  to  each 
director  by  the  president  or  secretary  by 
mailing  a  written  or  printed  notice  to  his 
post  ofDce  address,  as  recorded  on  the  books 
of  the  company,  at  least  three  days  prior  to 
such  meeting. 

"Two  directors  shall  constitute  a  quorum 
for  the  transaction  of  the  business. 

"ArUcle  VII. 
"Powers  and  Duties  of  Directors. 

•T?he  directors  shall  annually  elect  from 
their  own  nnmber  a  president,  secretary  and 
treasurer,  and  a  general  manager,  who  shall 
hold  office  for  one  year,  and  until  their  suc- 
cessors are  elected  or  have  accepted  such 
election,  all  Tacandes  in  such  offices,  when- 
ever occurring,  shall  be  filled  by  the  board 
of  directors. 

"They  shall  fix  all  salaries  and  require 
froDQ  any  officer,  agent,  or  servant  such 
bonds  as  they  shall  see  fit 

"They  shall  have  the  general  oversight  and 
control  of  all  the  property,  business,  and  con- 
cerns of  the  company. 

"They  shall  designate  the  device  for  a  cor- 
porate seal. 

"They  shall  determine  the  form  of  certifi- 
cates of  stock  and  of  transfer  thereof  and 
declare  all  dividends. 

••They  may  make  rules  for  their  own  gov- 
ernment and  change  the  same  at  their  pleas- 
ure, and  generally  they  may  do  any  and 
every  lawful  act  which  they  may  deem  prop- 
er to  carry  into  effect  the  powers  of  the 
corporation. 

"They  shall  keep  a  record  of  their  pro- 
ceedings, shall  examine  the  books  of  the 
company  as  often  as  they  deem  necessary. 

"Article  VIII. 
"The  President 
"The  president  shall  preside  at  all  meet- 
ings of  the  stockholders  and  of  the  board  of 
ilirectors. 

"Article  IX. 

•The  Secretary. 

"It  shall  be  the  duty  of  the  secretary  to 
give  notice  of  all  meetings  of  the  stockhold- 


ers and  of  the  board  of  directors,  to  attend 
such  meetings,  and  to  keep  a  record  of  all 
their  votes  and  proceedings. 

"In  his  absence  a  secretary  pro  tcmpor* 
shall  be  chosen. 

"Article  X. 
"The  Treasurer. 

"The  treasurer  shall  have  the  custody  of 
the  corporate  seal. 

"He  shall  have  the  custody  of  the  funds 
of  the  company,  and  of  all  papers  and  docu- 
ments owned  by  the  company  or  under  its 
charge. 

"He  shall  disburse  Its  money,  under  the 
directions  of  the  general  manager  or  board 
of  directors. 

"He  shall  countersign  all  certificates  of 
stjck  and  sign  or  endorse  checks,  notes, 
drafts,  orders  for  money,  and  receipts,  and 
such  other  instruments  In  the  name  of  the 
company,  as  he  shall  be  authorized  by  the 
board  of  directors.  All  notes  or  drafts  made 
by  the  treasurer  shall  be  countersigned  by 
the  president  or  general  manager. 

"He  shall  at  the  annual  meeting,  or  when- 
ever requested  by  the  president  or  board  of 
directors,  present  a  full  statement  of  the 
financial  affairs  of  the  company." 

"Article   XI. 
"The  Gteneral  Manager. 

"The  general  manager  shall  have  full 
charge  and  management  of  all  the  details 
of  the  company's  business,  subject  to  the 
president  and  board  of  directors. 

"He  shall  hire  and  discharge  all  employes 
and  assign  all  their  duties.  He  shall  con- 
tract for  all  work  and  materials;  he  shall 
Inspect  and  approve  all  bills  before  the  same 
shall  be  paid  by  the  treasurer  unless  other- 
wise ordered  by  vote  of  the  directors. 

"He  shall  make  a  report  of  the  general  con- 
dition of  the  affairs  of  the  company  to  each 
annual  meeting  of  the  stockholders,  and 
whenever  he  shall  be  thereto  required  by  the 
president  or  board  of  directors. 

"He  shall  cause  to  be  kept  accurate  books 
of  account  of  business  of  the  company  which 
shall  at  all  times  be  open  to  the  inspection  of 
the  directors." 

The  plain  implication  of  the  by-laws  is 
that  the  business  of  the  company  shall  be  con- 
trolled and  managed  by  the  general  manager 
under  the  direction  of  the  board  of  directors, 
and  in  the  default  of  direction,  necessarily, 
accoi-dlng  to  his  own  Judgment  How  far  the 
board  of  directors  controlled  the  actions  of 
the  general  manager  Is  shown  by  the  record 
of  their  meetings,  of  which  the  following  is 
a  fair  summary:  Throughout  the  entire  13 
years,  less  about  one  mouth  of  the  corpora- 
tion's existence.  Instead  ot  the  156  regular 
meetings  of  the  board  of  directors  which 
should  have  been  held  during  that  period 
according  to  the  by-laws,  there  were  held 
only  28  directors'  meetings  of  any  character. 
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of  wbicb  only  two  were  regulajr  montbly 
meetings.  Of  these  28,  1  waa  tbe  original 
organization  meeting  of  tbe  board,  and  18 
others  were  the  subsequent  annual  organiza- 
tion meetings  at  which  no  business  waa  ever 
transacted  except  the  election  of  officers,  the 
fixing  of  their  salaries,  In  two  instances, 
namely:  January  15,  1894,  and  February  23, 
1903,  the  voting  of  a  dividend,  and  In  189ti 
the  passing  of  the  following  Important  resolu- 
tion: "Voted,  that  the  general  manager  be 
authorized  in  his  discretion  to  draw  checks 
upon  any  banks  In  which  this  company  may 
have  deposits."  Of  the  remaining  14  meet- 
ings 12  were  special  meetings,  at  S  of  which 
tbe  only  business  transacted  was  the  declar- 
ing of  a  dividend ;  at  3  others  of  which  the 
only  business  transacted  was  tbe  acting  upon 
tbe  resignation  of  one  or  more  officers  of  tbe 
company  and  tbe  election  of  new  officers  in 
their  stead;  at  one  of  which  tbe  only  busi- 
ness transacted  was  tbe  appointment  of  a  cus- 
tom house  attorney ;  at  one  other  of  wliich  the 
only  business  transacted  was  tbe  confir- 
mation of  said  appointment  of  a  custom 
bouse  attorney  and  the  declaring  of  a  divi- 
dend ;  at  one  other  of  which  the  only  busi- 
ness transacted  was  authorizing  an  applica- 
tion for  an  amendment  of  the  company's 
charter;  and  at  the  other  one  of  which  the 
only  business  transacted  was  authorizing  an 
issue  of  stock.  Only  the  remaining  2  meet- 
ings out  of  tbe  entire  28  meetings  held  were 
regular  meetings  of  the  board.  Of  these  two 
the  first  was  the  first  meeting  of  the  board 
held  after  its  original  organization  meeting. 
At  this  meeting  the  only  business  transacted 
was  to  receive  and  approve  tbe  report  of  tbe 
general  manager  of  tbe  condition  of  the  com- 
pany at  the  beginning  of  the  month,  the  fixing 
of  a  regular  hour  for  tbe  monthly  meetings 
of  tbe  board,  and  at  an  adjournment  of  this 
meeting  the  passing  of  the  following  resolu- 
tion: "Voted,  that  In  the  case  of  sickness  or 
absence  from  the  city  of  the  treasurer  tbe 
general  manager  may  sign  and  indorse  all 
checks  and  drafts  made  by  or  payable  to  tbe 
comi)any."  The  only  other  regular  meeting 
held  during  that  entire  18  years  was  held 
November  4, 1901,  at  which  the  only  business 
transacted  was  that  "Mr.  Caldwell  made 
statement  as  to  condition  of  affairs  and  bow 
matters  stood  in  moving  the  Newport  and 
National  Plants." 

Now  during  all  this  time  It  was  necessary 
for  the  conduct  of  the  business  that  money 
should  be  borrowed  from  time  to  time  In 
large  sums,  and  large  sums  were  borrowed 
accordingly,  but  In  no  single  instance  was  any 
loan  considered  by  the  board  of  directors 
officially,  although  a  majority  of  the  board 
knew  all  about  every  loan,  as  they  did  of  tbe 
loan  now  under  consideration.  More  than 
$170,000  was  borrowed  under  arrangements 
made  by  Dresser,  Thurlow,  and  Caldwell,  to 
the  knowledge  of  all  the  stockholders,  indeed, 
under  an  agreement  that  Dresser  should  fi- 


nance tbe  company,  and  Ibese  loans  are  al- 
lowed as  genuine  obligations  of  the  company. 

We  think  It  Is  not  to  mnch  to  say  tliat  In 
this  Instance  tbe  acquiescence  of  the  stock- 
holders and  directors  bad  held  the  president 
and  general  manager  out  to  the  public  as  au- 
thorized to  borrow  money  in  the  name  of  the 
corporation.  It  has  been  held  that,  where 
the  president  and  general  manager  of  a  manu- 
facturing company  has  been  accustomed  to 
manage  its  affairs,  without  Interference  from 
the  stockholders,  for  a  long  time,  a  presiunp- 
tion  arose  that  he  had  authority  to  borrow 
money  in  its  name.  Martin  v.  N.  F.  P.  Mfg. 
Co.,  122  N.  X.  ICo,  25  N.  B.  803.  Tbe  court 
say  (page  175  of  122  N.  Y.,  page  300  of  25  N. 
E.):  "What  tbe  bank  did  know  was  that 
Woodruff  was  president,  general  manager, 
and  financial  agent  of  the  company.  He  was 
such  by  the  general  acquiescence  of  tbe  stock- 
holders. He  and  his  daughter,  Mrs.  Wlnslow, 
owned  the  stock  of  tbe  company.  For  25 
years  there  bad  been  no  meeting  of  tbe  stock- 
holders for  the  election  of  officers  and  very 
few  meetings  of  the  trustees,  and  Woodruff 
had  managed  the  business  as  if  It  was  his 
own.  He  bought  its  supplies,  sold  Its  prod- 
ucts, and  paid  its  debts.  No  other  person 
was  shown  to  have  bad  a  voice  in  the  man- 
agement of  its  affairs.  Under  such  circum- 
stances the  giving  of  a  promissory  note  in  the 
name  of  the  company  for  money  borrowed 
was  not  only  within  tbe  apparent  scope  of 
Woodruff's  authority,  but  the  long  period 
during  which  without  interference  be  was 
permitted  to  manage  the  company's  affairs 
Justified  the  infer^ice  that  It  was  within  his 
actual  authority.  Martin  v.  Webb,  110  U.  8. 
7,  3  Sup.  Ct  428,  28  L.  Ed.  49." 

The  loan  In  this  case  was  made  to  tbe  welv 
blng  company,  and  the  check  was  made  to 
their  order  and  deposited  In  the  bank  to  tbeir 
account.  The  vote  of  the  board,  January  28, 
1896,  which  authorized  the  general  manager 
In  bis  discretion  to  draw  checks  apon  "any 
banks  In  which  this  company  may  have  de- 
posits," by  necessary  Implication  gave  the 
general  manager  imwer  to  open  accounts  in 
more  than  one  bank,  and  the  account  in  ques- 
tion was  opened  by  him  in  pursuance  of  that 
authority.  We  are  at  a  loss  to  Imagine,  there- 
fore, how  it  can  be  contended,  as  against  this 
claimant,  that  the  sum  lent  did  not  come  to 
the  possession  of  the  webbing  company. 
When  It  was  deposited  to  tbelr  credit  it  was 
as  completely  under  their  control,  so  far  as 
appearances  went,  as  if  It  had  been  banded 
In  specie  to  the  treasurer  In  tbeir  office.  We 
must  differ  with  the  master,  also,  in  his 
finding  that  the  evidence  is  insufficient  of  the 
sending  of  accounts  by  the  claimant  to  the 
webbing  comi>any.  The  testimony  of  two 
witnesses  to  tbe  fact  that  such  accoonts  were 
made  and  sent  is  as  clear  as  such  testimony 
can  be  expected  to  be  when  the. fact  to  be 
proved  Is  one  In  a  series  of  customary  acts, 
and  Is  only  met  by  the  nonrecollection  of 
Caldwell,  whose  word  Is  absolutely  worthless 
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when  his  own  fancied  Interest  Is  Involved. 
The  fraud  upon  the  webbing  company  per- 
petrated by  Ita  (^cers  did  not  consist  in  bor- 
rowing money  in  ita  name,  but  in  diverting 
this  deposit  to  the  hands  of  Dresser  &  Co. 
Unless,  therefore,  the  claimant  was  privy  to 
this  intention,  it  stands  a  creditor  In  good 
faith  of  the  webbing  company  for  the  amount 
ot  the  loan.  Kraft  v.  Freeman  Association, 
87  N.  Y.  628,  It  cannot  successfully  be  con- 
tended that  the  claimant  had  any  actual 
knowledge  that  the  loan  was  for  the  benefit 
of  any  person  except  the  webbing  company. 
The  application  was  made  on  behalf  of  the 
webbing  company,  and  the  occasion  for  it 
was  said  to  be  that  Dresser  &  Co.  had  been 
accustomed  theretofore  to  anticipate  the 
terms  of  their  accounts,  but  n6w,  needing 
their  funds  for  other  purposes,  could  not  do 
so,  and  the  webbing  company,  being  deprived 
of  their  usual  payments,  had  need  of  an  ad- 
vance. Every  one  of  the  witnesses  concerned 
in  the  negotiation  affirms  or  admits  that  this 
was  the  view  of  the  situation  presented  to  the 
offlcers  of  the  commercial  company.  Even 
Caldwell  concedes  that  the  idea  that  the  loan 
was  really  for  the  use  of  Dresser  &  Co.  was 
not  mentioned.  E^m  what  circumstances, 
then,  could  the  conunercial  company  have 
obtained  this  knowledge? 

It  is  argnied  that  circumstances  calculated 
to  excite  suspicion  are  foimd  in  the  character 
of  the  security  offered  and  in  certain  varia- 
tions in  form  from  the  usual  requirements  of 
the  company  in  making  such  loans,  and  fur- 
ther, in  the  Information  which  was  given  the 
claimant  that  some  of  the  goods  had  not  been 
shipped  from  Providence.  These  circumstan- 
ces were  the  failure  to  make  a  formal  con- 
tract between  the  parties,  the  taking  of  the 
green  certificates  without  the  corporate  seal, 
and  the  acceptance  of  the  assurance  from 
Dresser  &  Co.  that  they  had  received  the 
goods  In  place  of  bills  of  lading  showing 
the  shipment  of  them.  The  omission  of  the 
corporate  seal  was,  in  our  opinion,  immate- 
rlaL  The  document  required  no  seal  to  make 
it  valid,  and  the  omission  of  a  seal  from  such 
pai>era  la  too  common  to  excite  remark.  The 
form  used  in  this  transaction  was  such  a 
modification  of  the  ordinary  forms  of  the  com- 
pany as  the  circumstances  of  this  loan  re- 
quired. It  was  an  individual  advance,  not 
one  of  a  series  of  advances  to  be  made  from 
time  to  time  under  one  agreement;  hence 
there  was  no  need  of  executing  a  contract 
which  provided  for  a  series  of  advances.  It 
was  not  an  advance  to  be  made  on  goods 
shipped  to  various  customers  in  different 
parts  of  the  country,  but  on  goods  represented 
to  have  been  sold  and  delivered  to  one  firm 
who  were  accessible  in  New  York  City.  The 
use  of  invoices  in  this  case  was  merely  to 
Identify  the  goods  to  which  the  accoimts  re- 
lated, not  to  prove  the  validity  of  the  char- 
ges. The  security  taken  was  the  claim  upon 
the  buyers,  not  the  goods  themselves.  If  the 
buyers  adinowledged  the  debt,  the  value  of 


the  security  was  established  on  firmer  ground 
than  if  it  rested  oa  the  fact  of  shipment  at- 
tested by  bills  of  lading,  Just  as  a  certified 
check  is  better  than  an  uncertified  check  at- 
tested by  sight  of  the  drawer's  deposit  book 
showing  a  sufficient  balance  to  meet  it 

Much  was  made  In  the  argument  of  the 
statement  of  Caldwell  that  he  told  the  claim- 
ant's secretary  that  not  all  the  goods  had 
been  shipped  from  the  mill.  We  have  no  hesi- 
tation in  taking  the  testimony  of  other  wit- 
nesses, outside  the  combination,  whether  he 
Is  contradicted  by  them.  His  Ideal  of  truth- 
fulness is  the  substitution  of  the  negative 
pregnant  In  place  of  the  categorical  false- 
hood ;  and  when  he  assures  Low  that  part  of 
the  goods  are  in  Chicago  and  part  in  New 
York,  and  signs  the  green  certificates,  he  dues 
not  live  up  to  that  The  information  which 
was  given  the  claimant  was  that  the  goods 
referred  to  In  the  yellow  invoices  and  the 
green  certificates  had  ail  been  legally  deliver- 
ed to  Dresser  &  Co.,  though  some  of  them  were 
stored  as  their  goods  In  the  mill  hi  Provi- 
dence. We  find  nothing  extraordinary  or  sus- 
picious in  such  a  circumstance.  If  the  goods 
had  been  set  apart  to  await  the  orders  of  the 
purchaser  and  both  parties  agreed  that  the 
property  in  them  had  passed,  the  delivery 
was  complete.  And  this  statement  is  entirely 
consistent  with  the  supix>sitIon  that  Dresser 
&  Co.  had  their  original  invoices  or  other 
memoranda  In  their  New  York  office  from 
which  the  yellow  invoices  could  be  made.  If 
they  had  received  the  goods  in  question  it 
was  natural  that  they  should  have  had  lists 
of  them  with  the  prices.  In  short  the  face 
of  the  transaction  which  was  turned  towards 
the  claimant  presented  no  features  indicat- 
ing fraud  or  insincerity. 

We  need  not  consider  the  question  whether 
the  assignment  of  accounts  was  a  form  of 
security  which  the  general  manager  was  au- 
thorized to  make.  Whether  he  could  do  so 
or  not — and  there  Is  authority  for  the  conten- 
tion that  he  had  such  power  (Waterman  on 
Corp.  i  130;  McKleman  v.  Lenzen,  56  Cal. 
61 ;  Greig  v.  RIordan,  99  Cal.  316,  33  Pac. 
913) — there  was  nothing  In  his  offer  to  do  so 
which  was  calculated  to  excite  the  suspicion 
that  the  loan  was  required  for  any  purpose 
other  than  for  the  ordinary  uses  of  the  web- 
bing company.  Whether,  if  the  security  had 
l>cen  real,  the  claimant  could  hold  it  is  not 
now  material.  The  loan  was  made  in  good 
faith  to  an  officer  having  apparent  authority 
to  contract  It  the  lender  had  no  actual  or 
constructive  notice  that  it  was  procured  with 
fraudulent  Intent  to  appropriate  the  money 
lent,  and  we  must  consider  the  claim  a  valid 
one  against  the  webbing  company  and  its 
assets  in  the  hands  of  the  receivers. 

The  claimant's  exceptions  to  the  master's 
.finding  are  therefore  sustained. 

3.  The  claim  of  the  Commonwealth  Trust 
Company  is  founded  upon  seven  drafts,  ag- 
gregating in  amount  the  sumr  of  $35,978.23, 
signed,  "American  Tubing  &  Webbing  Corn- 
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pany,  G.  M,  Thurlow,  Treasurer,"  and  counter- 
signed, "American  Tubing  &  Webbing  Com- 
pany, Alfred  Caldwell,  President,"  payable  to 
"Ourselves"  and  Indorsed  "American  Tubing 
&  Webbing  Oo^  G.  M.  Thurlow,  Treasurer," 
drawn  upon  and  accepted  by  Dresser  &  Co. 
and  discounted  by  this  claimant,  the  cori>o- 
rate  name  of  which  was  then  the  Trust  Com- 
pany of  the  Republic.  Five  of  these  drafts, 
aggregating  $25,470.55,  were  duly  protested 
and  notice  of  dishonor  given  to  the  drawer. 
Two  of  the  drafts,  the  aggregate  of  which  Is 
$10,507.68,  were  not  protested,  nor  is  there 
any  proof  of  notice  of  dishonor  having  been 
given  to  the  drawer.  At  the  time  that  all 
the  drafts  In  question  became  due,  Dresser  & 
Co.  .were  Insolvent  and  had  been  adjudged 
bankrupt  In  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York, 
and  the  American  Tubing  &  Webbing  Com- 
pany were  also  insolvent  and  in  the  bands  of 
receivers  under  a  decree  of  the  Supreme 
Court  of  the  state  of  Rhode  Island.  The 
claimant  also  demands  5  per  cent  upon 
the  aggregate  amount  of  the  drafts  as  dam- 
ages under  the  General  Laws  of  Rhode  Island 
of  1896,  c.  166,  §  3.  The  relations  of  the  par- 
ties, whose  names  appear  upon'  this  paper, 
to  each  other  and  to  the  American  Tubing  & 
Webbing  Company,  as  shown  by  the  evidence 
taken  upon  this  claim,  have  been  substantial- 
ly detailed  in  considering  the  former  claims. 
The  evidence  in  this  case  shows,  In  addition, 
that  D.  Leroy  Dresser  was  president  of  the 
Trust  Company  of  the  Republic  and  ex  officio 
a  member  of  all  its  committees,  and  that  the 
by-laws  of  the  claimant  gave  the  president 
power  to  invest  its  funds  In  commercial  paper 
In  the  intervals  between  the  weekly  meetings 
of  Its  executive  or  finance  committee,  requir- 
ing him  to  report  his  action  to  the  committee, 
at  Its  next  session. 

The  drafts  now  under  consideration  were 
some  of  the  accommodation  paper  which  was 
drawn  by  Thurlow  and  Caldwell  at  Dresser's 
dictation,  and  which  Dresser  &  Co.  had  on 
hand  to  be  filled  In  with  dates  and  amounts 
and  negotiated  at  their  pleasure.  No  entry 
of  these  drafts  appeared  on  the  books  of  the 
webbing  company,  and  no  credit  for  the  pro- 
ceeds of  them  was  given  the  webbing  company 
on  the  Iwoks  of  Dresser  &  Co.  The  name  of 
the  webbing  company  was  used  by  Caldwell 
and  Thiirlow  at  Dresser's  dictation  and  sole- 
ly for  Dresser  &  Co.'s  benefit. 

As  the  master  finds,  and  as  the  evidence 
shows,  Just  prior  to  January  12,  1903,  Mr. 
Caldwell,  being  In  New  York,  at  Mr.  Dres- 
ser's Instance,  opened  an  account  witfi  the 
Trust  Company  of  the  Republic  in  the  name 
of  the  American  Tubing  &  Webbing  Com- 
pany. On  January  24,  1903,  four  of  the 
drafts  in  question,  all  dated  January  12, 
1903,  were  discounted  by  the  trust  company, 
and  the  net  thereof  passed  to  the  credit  of 
this  account  On  the  day  before  this  credit 
was  made,  the  balance  to  the  credit  of  the 
American  Tubing  &  Webbing  Company  was 


$500.  On  the  day  before  the  discount  o{ 
these  four  drafts,  two  checks,  drawn  on  the 
Trust  Company  of  the  Republic,  aggregating 
$15,000,  signed  "American  Tubing  &  Web- 
bing Co.,  Alfred  Caldwell,  General  Manager," 
and  payable  to  the  order  of  Dresser  &  Co., 
bad  been  cashed  at  the  Seventh  National 
Bank,  New  York,  and  were  paid  by  the  trust 
company  on  January  24th,  the  day  of  the 
discount,  this  discount  apparently  having 
been  made  to  pay  for  the  cashing  of  said 
checks.  On  January  26th  the  other  three 
drafts  In  question,  dated  January  16th,  were 
discounted  and  credited  in  the  same  way. 
On  the  day  of  this  discount,  two  checks  sign- 
ed "American  Tubing  &  Webbing  Co.,  Alfred 
Caldwell,  General  Manager,"  aggregating 
$10,000,  and  dated  January  23d,  were  paid 
by  the  trust  company  ttirough  the  Manhat- 
tan Company,  New  York,  by  means  of  an  ac- 
ceptance of  the  trust  company,  payable  at 
the  American  Exchange  National  Bank,  al- 
though It  does  not  appear  how  long  prior 
thereto  the  trust  company  had  accepted  the 
checks,  but.  as  payment  was  made  through 
the  New  York  Clearing  House,  It  would  seem 
that  the  acceptance  had  been  made  the  day 
previous.  This  discount  was  apparently 
made  to  provide  for  these  checks,  and  also 
for  a  check,  signed  in  the  same  way,  paid 
on  the  day  following,  January  27fh,  for  $10,- 
000,  the  latter  check  being  paid  through  the 
Manliattan  Company.  These  cbedcs,  all  to 
order  of  Dresser  &  Co.,  and  by  them  indors- 
ed, with  the  discount  fees  on  the  various 
drafts,  almost  exiiausted  the  balance  to  the 
credit  of  the  American  Tubing  &  Webbing 
Company.  It  will  l)e  seen,  therefore,  that 
contemporary  with  the  discounts,  chedks  were 
paid  which,  except  in  one  Instance,  were 
dated  and  cashed  elsewhere,  prior  to  the  dis- 
count day. 

It  does  not  appear  by  whom  the  drafts  were 
offered  and  the  credits  procured.  The  offi- 
cers of  the  trust  company  who  testified  do 
not  know.  The  officers  who  do  know  are  not 
called  as  witnesses.  It  was  not  done  by  the 
president,  the  treasurer,  or  the  general  man- 
ager of  the  American  Tubing  &  Webbing 
Company.  Neither  of  the  persons  holding 
these  offices  knew  that  any  such  discounts 
had  been  made  or  credits  entered,  at  the  time 
that  they  were  made  and  entered.  The  in- 
ference Is  irresistible  that  they  were  offered 
by  Mr.  Dresser,  or  under  his  directions.  On 
February.  4,  1903,  the  account  was  closed, 
and  the  entire  amount  credited  from  the  be- 
ginning, except  $95.06,  had  been  drawn  out 
by  Dresser  &  Co.  upon  checks  to  their  order 
made  by  Caldwell  as  general  manager,  by 
direction  of  Dresser.  From  January  12th 
until  after  February  4,  1903,  Mr.  Dresser 
was  president  and  a  director  of  the  trust 
company.  He  was  also  a  member  of  the 
committee  which  approved  the  loans,  and 
was  present  at  each  meeting  of  the  commit- 
tee held  within  the  dates  named.    It  seems 
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to  be  tbe  fact,  as  found  by  the  master,  tbat 
the  active  agent  of  tbe  trust  company  In  dis- 
counting this  paper  was  D.  Leroy  Dresser 
alone,  and  tbat  the  executive  committee  mere- 
ly approved  tbe  making  of  tbe  loans  after  the 
loans  bad  actually  been  made.  Tbe  argument 
of  tbe  master  on  this  point  Is  convincing.  He 
Bays:  "Upon  an  examination  of  tbe  by-laws 
of  tbe  Trust  Company  of  tbe  Republic  In 
evidence  it  will  be  seen  that  under  tbe  pro- 
visions of  section  156  of  the  banking  laws 
of  the  state  of  New  York  (Laws  1S82.  p. 
1908,  c.  688),  tbe  trust  company  bad  the  power 
to  loan  money  on  real  or  personal  securltlea 
and  to  purchase,  invest  In  and  sell  stocks, 
bills  of  exchange,  etc.  By  article  3,  {  1. 
tbe  president  (Dresser)  was  a  member  of  tbe 
executive  committee.  (See  also  article  8,  | 
1.)  By  article  8,  I  6,  it  was  provided  tbat 
In  all  cases  where  the  duties  of  the  subordi- 
nate officers  and  agents  of  the  company  are 
not  specially  prescribed  by  tbe  by-laws  or 
resolutions  of  the  board,  they  shall  obey 
orders  and  instructions  of  the  president.' 
By  article  8,  8  2,  It  Is  provided  that  tbe  ex- 
ecutive committee  may,  in  its  discretion,  au- 
thorize tbe  president  generally  to  make  in- 
vestments  in  such  securities  as  are  author- 
ized by  tbe  charter  of  the  company,  and  to 
dispose  of  such  securities  without  previously 
oonsnlting  as  to  details  with  the  committee, 
but  all  such  transactions  shall  be  reported 
to  tbe  committee  at  its  next  meeting.'  By 
section  4  the  executive  committee  was  to 
meet  on  Tuesday  of  each  week,  and  by  sec- 
tion 6  the  minutes  of  the  proceedings  of  the 
executive  committee  were  directed  to  be  kept. 
In  connection  with  these  by-laws,  It  Is  Im- 
portant to  note  tbe  record  of  the  meetings 
of  tbe  executive  committee  in  January,  1903, 
the  month  in  which  the  drafts  in  question 
were  presented  and  discounted,  which  rec- 
ord is  in  evidence  and  stipulated  to  be  cor- 
rect. At  each  of  these  meetings  it  Is  noted 
that  Mr.  Dresser  was  present" 

Tbe  record  is  as  follows: 

"Meeting,  January  7, 1903.  Present  Messrs. 
Goodrich,  Belmont,  Boldt,  Greig  and  Dres- 
ser. The  new  loans  made  since  tbe  last 
meeting  were  examined  and  approved.' " 

"Meeting,  January  13, 1903.  Present  Messrs. 
Goodrich,  Belmont,  Boldt,  Grelg  and  Dres- 
ser. The  loans  of  both  offices  from  January 
7th  to  13th  were  examined  and  approved.' " 

"Meeting,  January  20, 1903.  Present  Messrs. 
Goodrich,  Boldt,  Dresser  and  Grelg.  'Re- 
solved to  omit  examining  the  loans  until 
next  meeting.'" 

"Meeting,  January  27, 1903.  Present  Messrs. 
Belmont,  Boldt,  Dresser,  Goodrich  and  Grelg. 
■Loans  read  and  approved.'" 

"It  will  be  noted  tbat  in  every  case  tbe 
minutes  refer  to  past  action  on  tbe  part  of 
the  bank,  which  action  is  undoubtedly  rep- 
resented In  tbe  discount  book  containing  a 
list  of  tbe  loans,  but  there  is  nothing  In  tbe 
•Uscount  book  to  fix  tbe  date  of  tbe  loans. 


By  reference  to  tbe  testimony  of  Mr.  Miller, 
however.  It  will  be  seen  tbat  tbe  loans  were 
placed  to  the  credit  of  the  webbing  company 
on  January  24  and  26,  1903,"  as  is  shown 
also  by  the  trust  company's  ledger.  "Tak- 
ing all  the  facts  In  evidence,  it  Is  plain  there- 
fore that,  under  tbe  authority  of  the  by-laws, 
tbe  president  made  the  loans  in  question 
and  afterwards  they  were  read  and  approved 
at  a  'meeting  of  tbe  committee,  and  when 
approved,  tbe  Initials  of  tbe  secretary  of  tbe 
committee  were  placed  against  tbe  loans  so 
approved.  In  the  discount  book."  As  Cald- 
well had  drawn  and  given  to  Dresser  Sc 
Co.  checks  (5,  6,  7,  and  8)  against  this 
account,  amounting  together  to  $25,000,  the 
balance  of  which  on  January  23d  was  only 
1500,  and  as  checks  5  and  6,  amotmting 
together  to  $15,000,  were  negotiated  January 
23d  at  tbe  Seventh  National  Bank  and  the 
other  two,  amounting  to  $10,000,  were  ac- 
cepted by  the  Trust  Company  of  the  Repub- 
lic payable  at  the  American  National  Bank, 
presumably  on  or  before  January  23d,  it  was 
necessary  to  provide  funds  immediately  to 
meet  them,  and  so  it  appears  that  Dresser 
did  not  wait  for  the  meeting  of  the  commit- 
tee, which  was  to  occur  on  January  27th, 
before  exercising  bis  power  to  discount  these 
drafts. 

Upon  this  statement  of  facts  It  cannot 
be  doubted  tbat  the  making  and  Indorsement 
of  the  drafts  by  Thurlow  and  Caldwell  and 
the  drawing  of  tbe  checks  to  Dresser  &  Co.'8 
Older,  that  they  might  be  presented  simulta- 
neously with  tbe  discounts,  was  a  fraudulent 
scheme  to  raise  money  for  Dresser  &  Co.,  on 
tbe  credit  and  name  of  tbe  webbing  company, 
to  which  Dresser  was  privy.  The  treasurer 
and  president  of  tbe  webbing  company  were 
authorized  to  Issue  commercial  paper  and  to 
sign  checks  on  Its  funds  In  bank  for  all  le- 
gitimate business  of  tbe  company,  but,  when 
they  made  these  drafts,  they  were  lending 
tbe  credit  and  when  Caldwell  signed  the 
checks  he  was  giving  away  tbe  money  of 
their  principal  without  consideration,  and 
in  both  cases  they  were  acting  in  excess  of 
tbelr  lawful  power  and  authority.  If  the 
trust  company  took  these  drafts  knowing 
that  tbe  agents  of  tbe  webbing  company  had 
no  lawful  authority  to  issue  them  In  Its 
name,  and  simultaneously  or  In  anticipation 
paid  or  accepted  the  checks  knowing  tbat 
Caldwell  bad  exceeded  bis  authority  In  sign- 
ing them,  they  must  be  held  to  have  given 
credit  to  the  agents,  not  to  the  principal, 
and  their  remedy  is  against  them  and  Dres- 
ser &  Co.,  who  accepted  the  drafts.  How- 
ever fair  the  transaction  may  appear  upon 
Its  face,  if  the  trust  company  knew  It  to  be 
fraudulent,  they  cannot  plead  the  appearance 
for  the  reality. 

The  real  question  In  tbe  case,  therefore. 
Is  whether  tbe  knowledge  which  Dresser  had 
of  tbe  character  of  this  transaction  Is  im- 
puted in  law  to  tbe  claimant    The  general 
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rule  cannot  be  doubted  that  the  knowledge 
which  Is  possessed  by  an  agent  In  regard  to 
the  business  of  his  principal  is  imputed  to 
the  principal.  But  the  claimant  urges  that 
this  rule  does  not  apply:  First,  because  the 
knowledge  which  Dresser  possessed  of  the 
character  of  this  transaction  was  acquired 
as  a  stockholder  and  director  of  the  tubing 
company,  not  as  president  of  the  trust  com- 
pany; and  secondly,  because  It  was  against 
the  interest  of  Dresser  to  communicate  such 
knowledge  to  the  corporation. 

The  first  exception  to  the  rule  is  generally 
supported  on  the  supposition  that  the  agent 
may  have  forgotten  the  Information  previous- 
ly acquired.  4  Tbomp.  C!orp.  {{  5192,  5194, 
5195,  6200.  In  the  latter  section  the  author 
says:  "Sec.  5200.  Knowledge  Acquired  In  a 
Previous  Transaction,  but  Present  in  the 
Mind  of  the  Agent  when  Acting  In  the  Partic- 
ular Transaction. — In  like  manner,  the  Su- 
preme Court  of  the  United  States  have  held 
that  the  rule,  that  notice  to  the  agent  is 
notice  to  the  principal,  applies  not  only  to 
knowledge  acquired  l^  the  agent  in  the 
particular  transaction,  but  to  knowledge  ac- 
quired by  him  in  a  prior  transaction,  and 
present  In  bis  mind  at  the  time  when  be  is 
acting  as  such  agent,  provided  it  be  of  such 
a  character  as  he  may  communicate  to  tala 
principal  without  a  breach  of  professional 
confidence."  Citing  The  Distilled  Spirits, 
11  Wall.  856,  20  L.  Ed.  167.  "This  seems  to 
have  been  the  rule  finally  established  in 
England  in  a  case  in  the  Court  of  Exchequer 
Chamber,  where  it  was  briefly  held  that, 
'in  a  commercial  transaction  of  this  descrip- 
tion, where  the  agent  of  the  buyer  purcliases, 
on  behalf  of  his  principal,  goods  from  the 
factor  of  the  seller,  the  agent  having  present 
to  his  mind,  at  the  time  of  the  purchase,  a 
kiiowledge  that  the  goods  he  is  buying  are 
not  the  goods  of  the  factor,  though  sold  in 
the  factor's  name,  the  knowledge  of  the  agent, 
however  acquired,  is  the  knowledge  of  the 
principal.' "  Citing  Dresser  v.  Norwood,  17 
C.  B.  (N.  S.)  466.  "The  rule,  as  stated  by 
the  Supreme  Court  of  Missouri,  is  that, 
where  the  fact  of  the  agency  is  established, 
knowledge  acquired  by  the  agent,  not  only 
during  the  continuance  of  his  agency,  but 
also  that  possessed  by  him  so  shortly  prior 
to  his  appointment  as  necessarily  to  give  rise 
to  the  Inference  that  it  remained  fixed  in  bis 
memory  when  the  employment  began,  must 
be  deemed  the  knowledge  of  his  principal." 
The  cases  upon  this  rule  mostly  relate  to 
notices  of  particular  facts  given  to  agents  or 
corporate  officers  for  the  purpose  of  char- 
ging the  principal,  but  the  question  here  Is  as 
to  facts  in  the  knowledge  of  the  officer  re- 
specting transactions  In  which  he  was  the 
prominent  actor  and  which  be  could  not  have 
ceased  to  have  in  mind  wblle  be  was  acting 
for  the  corporation. 

The  second  exception  to  the  rule  is  founded 
upon  the  presumption  that  an  agent  will 
rather  consult  his  own  interest  than  the  re- 


quirements of  his  duty  to  bis  principal.  His 
duty  requires  him  to  communicate  to,  or  to 
employ  la  behalf  of,  his  principal  knowledge 
which  be  possesses  which  may  affect  such 
matters  as  Iiave  been  placed  in  his  tiands, 
but  when  his  own  Interest  runs  contrary  to 
the  Interest  of  the  principal  it  must  be  pre- 
sumed that  be  will  not  perform  that  duty. 
This  principle  may  well  be  admitted  where, 
in  the  transaction  under  consideration,  the 
agent  on  his  own  part  deals  with  his  prin- 
cipal or  with  another  agent  In  such  a  trans- 
action he  ceases  to  be  an  agent  pro  hac  vice, 
and  be  cannot  be  required  to  make  disclos- 
ures beyond  those  required  of  any  adverse 
party  to  a  negotiation.  Bank  of  Overton  v. 
Thompson,  118  Fed.  800,  66  C.  C.  A.  654; 
6  Cyc.  462  and  cases  cited. 

In  Innerarity  v.  Merchants'  Bank,  139 
Mass.  332,  1  N.  E.  282,  52  Am.  Rep.  710,  a 
case  which  carries  the  doctrine  as  far  as  any 
which  is  cited  by  the  claimant,  one  of  the 
directors  of  the  defendant  bank  obtained  a 
fraudulent  loan  from  the  bank,  and  it  was 
held  that  bis  knowledge  of  the  fraud  was  not 
imputable  to  the  bank.  But  in  ttals  case, 
as  in  others  of  the  same  character,  it  is  evi- 
dent tbat  the  other  members  of  the  board 
were  the  agents  of  the  bank,  wbile  the 
fraudulent  director  occupied  an  adverse  rela- 
tion to  it  In  Bank  of  U.  S.  v.  Davis.  2  HUl 
(N.  Y.)  451,  where  a  director  acted  alone  on 
behalf  of  the  bank  in  discounting  paper,  the 
avails  of  which  he  appropriated,  the  bank 
was  held  liable.  And  we  think  we  may  say, 
as  argued  by  the  counsel  for  the  receivers, 
that  this  exception  does  not  prevail  when  the 
transaction  on  t>ehalf  of  the  corporation  is 
intrusted  to  the  agent  alone. 

The  cases  cited  by  the  master  fully  sustain 
this  conclusion. 

In  Bank  of  New  Mllford  v.  Town  of  New 
Milford,  36  Conn.  93,  Conklin,  as  cashier  of 
the  bank,  discounted  a  note  which  be  made, 
without  authority  as  treasurer  of  the  town. 
Suit  was  brought  by  the  bank  against  the 
town,  and  there,  as  here,  it  was  argued  for 
the  claimant  that  the  note  was  in  proper 
form,  tbat  the  money  was  paid  into  the  treas- 
ury of  the  town  when  it  came  to  the  bands 
of  the  treasurer,  and  the  misappropriation 
was  an  act  which  the  bank  was  not  concerned 
about  The  court,  however,  doubted  wheth- 
er the  whole  transaction  represented  any 
valid  contract,  as  the  active  agent  for  both 
parties  intended  it  merely  as  a  subterfuge, 
expecting  to  take  up  the  note  without  re- 
course to  the  maker  (as  Dresser  did  the 
drafts  in  the  case  at  bar),  but  held  tbat  if 
there  was  a  contract  of  loan  the  knowledge 
of  its  fraudulent  nature  was  Imputable  to 
the  bank.  This  case  differs  from  ours  only 
In  that  other  officers  of  the  town  were  not 
confetlerates  In  the  fraud  of  the  treasurer, 
as  Caldwell  and  Thurlow  were  here. 

In  First  Nat   Bank   v.  Blwke  (C.  C.)  60 

Fed.  78,  Cornish  held  a  promissory  note  as 

I  a  pledge  to  be  redelivered  upon  a  certain 
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contlngaicy.  He  was  president  and  general 
manager  of  the  plaintiff  bank,  and.  as  such, 
discounted  the  note  for  himself.  The  court 
held  that  the  knowledge  of  the  condition  was 
Imputable  to  the  bank,  and  In  accordance 
therewith  the  bank  was  ordered  to  surrender 
it  the  note.  The  court,  after  recognizing 
the  cogency  of  the  exception,  say:  "But 
there  is  no  room  for  the  application  of  this 
principle  where  the  agent  is  the  sole  repre- 
sentative of  both  parties  In  the  transaction. 
If  Cornish  was  the  sole  representative  of  the 
bank  In  the  transaction  with  himself,  there 
was  no  one  from  whom  information  conld 
lutve  beea  concealed  or  to  whom  It  could 
have  been  communicated.  If  he  was  the 
sole  representative  of  each  party,  each  must 
have  Iiad  equal  knowledge.  As  the  represen- 
tative of  the  bank,  his  knowledge  was  not 
affected  by  his  private  interests,  however 
much  his  conduct  may  have  been.  He  nec- 
essarily knew  as  much  In  one  capacity  as  be 
did  In  the  other.  The  bank  Is  charged  with 
the  knowledge  which  (Tornlsh  had."  Citing 
Holden  v.  Bank,  72  N.  Y.  286;  Bank  v.  Cush- 
man,  121  Mass.  490;  First  Nat  Bank  v. 
Town  of  New  Mllford,  36  Conn.  93;  Loring 
V.  Brodle,  134  Mass.  453;  Atlantic  Cotton 
Mills  V.  Indian  Orchard  Mills,  147  Mass. 
28S,  17  N.  E.  496,  9  Am.  St  Rep.  698;  Bank 
r.  Irons  (C.  C.)  8  Fed.  1;  Bank  v.  Smith 
(Tex.  Civ.  App.)  22  S.  W.  1066. 

In  Brobston  v.  Penniman,  97  Qa.  527,  25 
S.  B.  350,  two  members  of  copartnership, 
who  were  respectively  presid^it  and  cashier 
of  the  claimant  bank,  made  a  firm  note  for 
their  own  benefit  and  discounted  it  on  behalf 
of  the  bank.  The  court  in  the  strongest 
terms  held  the  bank  chargeable  with  the 
knowledge  possessed  by  its  officers.  This 
case  was  approved  In  Morris  v.  Banking  Co., 
100  Ga.  12,  34  8.  E.  378,  40  L.  R.  A.  506, 
where  It  was  decided:  "Where  an  individual 
has  an  Interest  In  a  promissory  note  which 
be  knows  was  given  without  consideration, 
and  such  Individual  as  cashier  of  a  bank, 
having  foil  authority  and  control  of  the  dls- 
coonts  of  the  bank  without  reference  to  or 
consultation  with  any  other  officer  of  the 
bank,  discounts  such  note  with  the  funds 
of  the  bank,  the  latter  is  not  a  bona  fide 
porctiaser  of  the  note  without  notice.  If  It 
ratifies  the  act  of  Its  officer  and  claims  title 
to  the  note,  it  must  take  it  subject  to  the 
knowledge  which  the  officer  who  discounted 
it  had  at  the  time."  The  still  later  case 
Fonche  v.  Merchants'  National  Bank,  110  Ga. 
827,  36  S.  E.  256,  adheres  to  the  same  doc- 
trine. 

In  Citizens'  Savings  Bank  v.  Walden,  52 
8.  W.  953,  thq  Court  of  Appeals  of  Kentucky 
held  that  where  the  plaintiff's  cashier  dis- 
counted notes  held  by  a  corporation  of  which 
he  was  a  director,  which  notes  had  been 
procured  by  his  fraud,  the  bank  was  held 
to  have  notice  of  the  Infirmities  in  the  paper. 

In  Traders'  National  Bank  v.  Smith  (Tex. 
Civ.  App.)  22  S.  W.  1000,  the  official  whose 


knowledge  was  imputed  to  the  bank  was  also 
stockholder  and  director  in  a  corporation 
from  which  the  bank,  through  the  president 
purchased  the  note.  The  opinion  upholds 
the  notice  on  the  ground  that  the  Interests 
of  tthe  office  were  balanced.  The  case 
seems  to  us  hardly  Important  here,  but  In- 
cidentally It  supports  the  general  principle 
of  the  other  cases  cited. 

We  are  constrained  to  hold  with  these 
cases,  upon  grounds  of  public  policy  which 
requires  that  a  corporation  shall  be  held 
responsible  for  the  knowledge  which  Is  pos- 
sessed by  those  whom  It  appoints  to  repre- 
sent It  From  the  nature  of  its  constitution 
it  can  have  no  other  knowledge  than  that  of 
its  officers,  and.  In  dealing  with  such  officers, 
as  with  the  corporation  itself,  third  parties 
have  a  right  to  consider  that  what  they  know 
it  knows.  Indeed,  when  the  presiding  officer 
of  a  corporation  Is  Intrusted  with  the  trans- 
action of  Its  business,  with  full  power  to 
bind  the  corporation  in  respect  to  such  busi- 
ness. It  seems  more  proper  to  call  the  knowl- 
edge which  he  has  actual  knowledge  of  the 
corporation  rather  than  to  say  It  Is  Imputed. 
The  claimant's  counsel  does  not  appear  to 
dispute  this  view  of  the  law,  but  founds  his 
defense  on  this  jimlnt  upon  the  statement 
that  Dresser  did  not  act  alone  in  directing 
the  discount  of  these  drafts.  The  contrary, 
however.  Is  conclusively  shown  by  the  evi- 
dence adduced  by  the  master,  which  we  have 
quoted  above. 

We  conclude,  therefore,  that  the  claim  of 
the  Commonwealth  Trust  Company  was  prop- 
erly rejected. 

The  several  objections  to  the  introduction 
of  evidence  taken  at  the  hearing  are.  In  our 
opinion,  unfounded,  and  must  be  oyermled. 

It  la  liardly  necessary  to  add  that,  with 
respect  to  the  two  drafts  which  were  not 
protested,  failure  to  give  notice  of  dishonor 
released  the  makers  and  Indorsera  under 
the  rule  which  Is  now  well  established.  Dan- 
iel, Neg.  Inst  (5th  Ed.)  i{  1171,  1172.  and 
cases  cited. 

The  exceptions  to  the  master's  report  taken 
by  the  Commonwealth  Trust  Company  are 
overruled. 

A  decree  will  be  entered  by  the  superior 
court  in  accordance  with  this  opinion,  and 
counsel  will  forthwith  present  to  this  court 
a  draft  decree  for  Its  approval. 


TAYLOR  V.  ST.  CLAIR. 

(Supreme  Court  of  Vermont     Windsor.     Jan. 
16,  1907.) 

1.  Masteb  and  Sebvant— -Actiok  fob  Sebv- 
ices— bxpknse. 

Plaintiff's  work  included  daily  trips  to 
another  town  and  reqnirod  him  to  be  there  at 
the  noon  boar,  whereupon  plaintiS  Bought  to 
recover  for  cash  paid  for  lunches.  Defendant 
claimed  that  plaintiCT  had  no  rigbt  to  get  lunches 
without  defendant's  authority,  and  that  he  had 
directed  a  particular  restaurant  keeper  to  fur- 
nish lunches  to  his  men,  and  bad  nei^er  told 


Digitized  by 


Google 


€56 


65  ATLANTIC  EEPORTER. 


Ot 


them  to  KO  anywhere  else.  He  also  testified 
that  another  cerrant  had  obtained  his  Inndies 
where  he  pleased,  and  tliat  defendant  had  paid 
the  amount  expended.  Held,  that  plaintiff  was 
«ntitled  to  recover  such  expenses,  there  being 
no  proof  that  his  purchases  were  unreasonable. 

2.  New    Tbial  —  Nbwly    Discovered    Bvi- 
DKNCK— Diligence. 

Where  defendant  was  notified  at  the  be- 
ginnine  of  the  trial  that  plaintiff  attacked  the 
accuracy  of  certain  entries  in  defendant's  books, 
and  defendant  bad  the  time  durinK  the  recess 
from  Saturday  noon  to  Monday  noon  in  which 
to  secure  certain  available  evidence  on  midx 
issue,  a  strong  case  of  diligence  would  be  re- 
quired in  order  to  secure  a  new  trial  for  the 
production  of  such  evidence  as  newly  discovered. 
[EJd.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  87,  New  Trial,  {{  210,  212.] 

3.  Same— Chakqe  of  Resttlt. 

A  new  trial  for  newly  discovered  evidence 
will  not  be  granted  unless  it  is  probable  that 
the  newly  discovered  testimony  will  change  the 
result. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  New  Trial.  <  226.] 

Exceptions  from  Windsor  County  Court; 
Seneca  Haoelton,  Jndge. 

Action  by  Fred  D.  Taylor  against  Josepb 
St  Clair.  A  jud^ent  was  rendered  in  favor 
«f  plaintiff,  and  defendant  brings  exceptions, 
and  also  applies  for  a  new  trial  on  the  ground 
of  surprise  and  newly  discovered  evidence. 
Elxceptions  overruled.    Petition  denied. 

Argued  before  ROWELLs  a  J.,  and  TY- 
LER, MUNSON.  and  WATSON,  JJ. 

J.  G.  Enrigbt  and  E.  R.  Buck,  for  plalntUC. 
Davis  &  Davis,  for  defendant 

MUNSON,  J.  The  plalntifTs  work  Includ- 
ed daily  trips  from  Weatherfleld  to  Windsor, 
and  required  Urn  to  be  in  Windsor  at  the 
noon  hour.  He  claimed  to  recover  an  item 
of  cash  paid  for  lunches  at  three  different 
places.  Defendant  excepted  to  the  court's 
omission  to  charge  that  the  plaintiff  bad  no 
right  to  get  lunches  without  authority  from 
him.  The  evidence  is  referred  to  upon  this 
question.  Defendant  testified  that  he  told 
a  restaurant  keei)er  to  let  bis  men  have  their 
dinners  and  be  would  pay  for  them,  and 
that  be  informed  his  men  of  this,  and  never 
told  them  to  go  anywhere  else.  This  could 
prevent  a  recovery  only  on  the  ground  that 
the  plaintiff  was  restricted  to  purchases  at 
a  particular  place  and  on  defendant's  account 
for  it  is  clear  that  the  defendant  did  not 
deny  his  obligation  to  furnish  the  plaintiff's 
dinners.  But  defendant  testified  furilier  that 
the  other  driver  got  his  dinners  where  he 
pleased,  and  that  he  had  paid  him  the  amount 
expended.  This  indicated  that  the  arrange- 
ment made  for  the  men  was  intended  as  a 
provision  for  their  convenience,  and  not  as 
a  limitation  upon  their  right  There  was 
nothing  tending  to  show  that  plaintiff's  pur- 
chases were  unreasonable,  and,  if  there  was 
no  restriction  as  to  the  place  or  manner  of 
purchase,  the  defendant's  liability  was  un- 
questioned. The  instruction  claimed  was  not 
adapted  to  the  case  presented  by  the  evi- 


dence, and  the  failure  to  give  It  was  not 
error. 

If  the  matters  stated  In  argument  imder 
exception  were  proper,  the  errors  were  cnted 
at  the  time. 

Judgment  affirmed. 

Defendant  seeks  a  new  trial  on  the  ground 
of  surprise  and  newly  discovered  evidence. 
The  spectflcation  was  for  work  done  in  ll^/J- 
S.  Plaintiff  claimed  that  he  also  worked  for 
defendant  in  the  fall  of  1001;  tbat  certain 
debits  In  defendant's  book  properly  referred 
to  that  time;  and  that  the  date  bad  been 
changed  to  make  them  apply  to  tbe  fall  of 
1002.  This  claim  was  disclosed  by  inquiries 
made  of  the  defendant  when  called  to  tl^e 
stand  by  tbe  plaintiff  at  the  opening  of  the 
trlaL  It  was  fully  presented  in  the  testi- 
mony of  tbe  plaintiff,  who  was  tbe  next  wit- 
ness. Defnidant  proceeded  with  tbe  trial 
without  moving  for  a  continuance.  A.  strong 
case  must  be  shown  to  secure  a  new  trial  in 
these  circumstances.  Briggs  r.  Oleaaon,  27 
Vt  114.  It  was  the  duty  of  the  defendant  to 
be  diligent  In  the  use  of  such  opportunities 
as  the  progress  of  tbe  trial  afforded.  Tbe 
nsual  recess  from  Saturday  noon  to  Monday 
noon  occurred  before  tbe  defense  was  closed. 
It  is  apparent  from  the  evidence  previously 
taken  that  defendant  then  had  in  mind,  as 
facts  material  upon  the  question  of  time,  tbe 
building  of  a  bam  on  his  brother's  farm  bi 
1001,  and  tbe  frequent  exchanges  of  work  be- 
tween the  two  farms  that  season.  This  most 
have  directed  his  attention  to  bis  brother  and 
his  brother's  wife,  and  to  tbe  carpenter  wbo 
built  tbe  bam,  as  persons  wbo  would  be  like- 
ly to  know  whether  the  plaintiff  worked  for 
him  during  that  fall.  His  duty  in  tbe  impor- 
tunity presented,  as  regards  these  affiants,  is 
to  be  measured  by  tbe  fact  that  a  search  for 
the  required  evidence  would  not  be  one  of  ran- 
dom inquiry.  Jones  t.  Sennott  57  Vt  35.5u 
The  distance  from  the  county  seat  to  the  sec- 
tion where  the  defoidant  and  these  witnesses 
lived  was  by  no  means,  an  Insuperable  ob- 
stacle to  procuring  additional  testimony. 
The  usual  practice  of  litigants  would  take 
the  defendant  home  Saturday  afternoon.  It 
does  not  appear  tbat  any  ^ort  at  further 
preparation  was  mad&  We  proceed,  bow- 
ever,  to  an  examination  of  the  newly  dis- 
covered evidence  without  excluding  any  of 
the  affidavits  from  consideration. 

The  inquiry  whether  plaintiff  worked  for  d*-- 
fendant  In  the  fall  of  1901  Involved  the  fur 
ther  question  whether  plaintiff's  work  in  i9K 
ended  with  September  as  plaintiff  claimed,  or 
included  October  as  defendant  claimed.  Four 
witnesses  called  by  the  defendant,  who  lived 
in  bis  family  or  were  frequently  at  his  plac*>. 
testified  on  tbe  trial  that  plaintiff  was  nr-t 
working  there  in  the  fall  of  1901,  and  two  of 
these  testified  that  he  was  working  there  In 
October,  1902.  The  affidavits  presented  in  sup- 
port of  the  |)etlt1on  are  those  of  Louis  St 
Clair,  Annie  St  Clair  and  Allen,  the  three 
already  referred  to,  and  those  of  Blanchard 
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and  Lambert  The  evidence  of  I/mis  St. 
Clair,  Allen  and  Blancbard  Is  purely  cnmo- 
latlve.  Moreover,  Blancbard's  statement  tluit 
be  went  to  St.  Clair's  In  tbe  summer  of  190!i 
and  thinks  he  saw  plalntlfT  there,  and  that 
later  in  tbe  year  the  milk  route  was  started 
and  that  plaintiff  drove  the  team,  he  slioiild 
say  about  two  months,  Is  too  Indefinite  to  be 
accepted  as  a  substantial  contradiction  of 
plaintiff's  testimony  that  he  commenced  work- 
ing that  year  on  the  last  day  of  August  and 
worked  through  September.  The  diary  of 
Annie  St  Clair,  which  shows  what  men  came 
from  defendant's  farm  to  her  husband's  farm 
in  1901  to  work  In  exchange,  and  contains  no 
entry  allowing  that  the  plaintiff  came.  If 
given  entire  credit  Is  far  from  conclusive. 
The  most  Important  affidavit  Is  that  of  Lam- 
bert who  says  that  he  sold  bis  milk  route 
to  defendant  In  August  1902,  and  that  plain- 
tiff was  driving  tbe  milk  wagon  and  tak- 
ing ills  milk  in  September  and  October,  and 
that  he  knows  plaintiff  was  taking  milk  as 
late  as  the  19tb  or  20th  of  October,  because 
on  that  day  he  gave  another  party  credit  for 
milk  sent  by  lilm.  No  mention  is  made  of 
any  diary,  memorandum,  or  statement  If 
there  was  one,  It  evidently  had  not  been  re- 
centiy  examined,  for  that  would  doubUess 
Iiave  enabled  the  witness  to  give  the  exact 
dat&  Tills  leaves  it  quite  possible  that  affi- 
ant has  mistakenly  assigned  to  October  what 
occurred  in  S^tember. 

We  do  not  consider  It  essential  to  present 
a  summary  of  the  evidence  on  which  the 
verdict  was  based.  Upon  a  review  of  the 
newly  discovered  evidence  in  connection  with 
that  given  at  the  trial,  it  does  not  seem  to  us 
probable  that  the  additional  testimony  would 
change  the  result  This  being  tbe  case,  a 
new  trial  cannot  be  granted.  Westmore  v. 
Sheffield,  60  Vt  239;  Badger  v.  State,  i» 
Vt  217,  87  AtL  288;  State  v.  Muming,  75 
Tt  190,  B4  Ati.  181. 

Petition  dismissed,  with  costs. 


8TATH  ex  reL   PHELPS  v.  JACKSON. 

(Sapieme   Court    of   Vermont    Washinston. 
Jan.  2&  1907.) 

L  CinzKifS— FRKSfuifPTioir— Sksidcnck. 

From  the  fact  of  one's  residence  in  the 
United  States  he  la  presumed  to  be  a  citicen 
thereof. 

[Bd.  Note.— For  cases  in  point  see  Cent  Dig. 
▼oL  10,  Citircna,  {  17.] 

2.  AUKNS— PBESHUFTIOII— FOBXiaH    BlBTR. 

A  person  of  fotel«n  birth  is  presumed  to  be 
a  dtizoi  of  tlie  ooontiy  of  his  birth,  notwitb- 
■tanding  Ills  residsnce  in  the  United  States. 

[Bid.  Note.— Fmr  cases  In  point  see  Cent  Dig. 
TsL  2,  AUena.  |  2.] 

&  CrnzxNB  —  Rbbidkiici  bktobi  ahd  avteb 

DKCI^^lRATIOH  OV  iNDKntKDXNCX. 

One  who,  thongh  bom  a  British  subject 
resided  in  Massachusetts  from  before  the  Dee- 
lanitjoa  of  Independence  till   30  years  there- 
after, will  be  deemed  a  eitisen  of  the  United 
68A.— «a 


States,  nothing  appearinx  to  indicate  that  he 
elected  to  adhere  to  the  crown. 

TBd.  Note.— For  cases  in  point  see  Cent  Dig. 
VOL  10,  Cltisens,  {  3.] 

4.  Saub— Removal  io  Fobkigh  OotniTBY. 

His  mere  subsequent  removal  to  Canada 
will  not  affect  the  citizenship  which  one  acquired 
by  residence  in  Massachusetts,  from  before,  till 
30  years  after,  tbe  Decharation  of  Independ- 
ence, without  anything  to  indicate  that  he  elect- 
ed to  adhere  to  the  crown. 

FEd.  Note.— For  coses  in  point  see  Cent  Dig. 
vol.  10,  Citisens.  {  3.] 

5.  BVIDENCK  —  CON0I.nSIVKNB88    OR    PABTT — 

TbiaIt— OBjxonoNS  to  Evidknok. 

One  who  puts  evidence  into  a  case  may  not 

afterwards  object  to  it  as  hearsay. 

6.  EVIDBNCB— PbESUMPTION— OOHTIHUANO*  OT 

Residekcs. 

Residence  once  established  is  presumed  to 
liave  ccKitinued  till  it  is  shown  to  have  been 
changed. 

7.  'i'BiAir- Objkction    to    Evidbrcb— Estop- 

PXL. 

One  who  asks  his  witness,  "Tour  father 
was  also  bom  in  Canada?"  cannot  avoid  re- 
sponsibility for  the  answer,  "No,  air;  in  the 
United  States,"  and  so  be  authorised  to  object 
to  it  as  hearsay,  on  the  ground  tliat  when  the 
question  was  asked,  he  supposed  witness  had 
reliable  data  or  knowledge  on  which  to  predicate 
his  answers,  as  he  must  have  understood  that 
witness  could  only  testify  from  information  ac- 
quired from  some  person  or  some  source,  so 
that  if  he  did  not  want  to  take  a  dictnce  on 
the  answer,  he  should  have  inquired  of  witness 
as  to  the  sources  of  his  information. 

8.  Citizens — Reuovai.  to  Fobiioh  Countbt 
During  Minobity. 

The  removal  to  Canada,  during  his  minor- 
ity, of  one  bom  an  American  citizen,  does  not 
divest  him  of  such  citizenship;  but  he  can 
lose  it  only  by  his  voluntary  act  subsequent  to 
his  attaining  his  majority. 

[E<d.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  10,  Citizens,  8  21.] 

9.  Same— Aot  of  Pabent. 

One  bom  an  American  dtisen  cannot  be 
deprived  of  such  citizenship  by  any  act  sub- 
sequent to  his  birth,  of  his  ftither. 

10.  Saub— Pxbsonb  Bobh  Abboad  of  Aubbi- 
CAN  Pabxrts. 

One  born  an  American  citizen,  but  who  re- 
moved to  Canada  during  his  minority,  having 
done  nothing  after  becoming  of  age,  and  before 
his  son  was  bom,  which  expatriated  himself, 
his  son  was  bom  an  American  citizen,  under  the 
provision  of  Act  Feb.  10,  1855,  c  71,  J  1,  10 
Stat  604  [U.  S.  Comp.  St  1901,  p.  1268], 
which  took  effect  during  the  minority  of  such 
son,  and  declared  all  children  heretofore  or 
hereafter  bora  out  of  tbe  United  States,  whose 
fnthers  were  or  may  be,  at  the  time  of  their 
birth,  citizens  thereof,  to  be  citizens  of  the 
United  States. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
VOL  10,  Citizens,  {  9.] 

11.  Sauk. 

Act  April   14.  1802  (diapter  28,  2  Stat 

155),  providing  ttiat  the  children  of  persons 
who  "now  are"  or  "have  been"  citizens  of  the 
United  States  shalL  though  bom  out  of  the 
United  States,  be  considered  dtizens  of  the 
United  States.^  does  not  apply  to  children  of 
one  not  bom  till  after  the  passage  of  such  act 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  10,  Citizens,  {  9.] 

12.  BVIDBROB  —  PbBSUMPTIOW  —  CONTIN17AN0K 
OF   CmZXNSHIP. 

/  Citisenship  once  established  is  presumed 
to  continue  till  tbe  contrary  is  shown. ' 

[EJd.  Note.— For  cases  In  point  see  Cent  Dig. 
VOL  20.  Evidence,  {  87.] 
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IS.  Citizens— Tebuiratior  of  Citizkhship— 
Evidence. 

Evidence  in  an  action  Inyolvini;  the  qne»- 
tion  of  citizemihip  held  insufficient  to  show 
that  a  citizen  of  the  United  States,  who  re- 
moved to  Canada,  did  anything,  before  the  birth 
of  his  son,  to  terminate  his  American  citizen- 
ship, so  aa  to  deprive  his  son  thereof. 

14.  Samb — Dkclabationb. 

Declarations  of  an  American  citizen  made 
after  removing  to  Canada  are  admissible  to 
show  that  he  did  not  terminate  bis  American 
citizenship. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
voL  10,  Citizens,  §  17.] 

15.  Samk— Residence  of  Minobb  Before  Be- 
KOVINO  Abboad. 

Though  an  American  citizen  was  a  minor 
when  he  removed  to  Canada,  where  his  son  was 
bom,  he  had  previously  "resided"  in  the  United 
States,  within  the  proviso  to  Act  Feb.  10,  1855. 
c  71,  I  1,  10  Stat.  604  fU.  S.  Comp.  St.  1901, 
p.  1268],  declaring  all  children  bom  out  of  the 
United  States  whose  fathers  were  or  may  be 
at  the  time  of  their  birth  citizens  thereof,  to  be 
such  citizens,  provided  that  the  right  of  citizen- 
ship shall  not  descend  to  citizens  whose  fathers 
never  resided  in  the  United  States. 

fBd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Citizens,  S  9.1 

16.  Sake — Chii,dben  Born  Abroad  of  Aveb- 
icAK  Fatheb— Election  of  Citizenship- 
Evidence. 

Evidence  in  an  action  involving  the  ques- 
tion of  citizenship  held  to  show  of  two  persons 
bom  in  Canada,  of  fathers  who  were  American 
citizens,  residing  in  Canada,  and  who  were  there- 
fore bom  into  a  qualified  citizenship,  that  each, 
on  acquiring  his  majority  or  within  a  reason- 
able time  thereafter,  made  the  necessary  elec- 
tion, whether  he  would  conserve  the  cltizenshdp 
of  the  United  States  or  that  of  Canada,  in 
favor  of  the  former. 

Qno  warranto  by  the  state,  on  tlie  relation 
of  Charles  A.  Phelps,  against  S.  Hollster 
Jackson,  bronglit  nnder  V.  S.  c.  82,  to  the 
Supreme  Court  for  Washington  county,  at 
Its  October  term,  1905,  and  beard  at  the 
January  term,  1906,  on  evidence  taken  and 
filed.    Petition  dismissed. 

Argued  before  BOWEIX,  0.  J.,  and  TY- 
LER, MUNSON,  WATSON,  HASELTON. 
POWEBS,  and  MILES,  JJ. 

May  &  Hill  and  B.  A.  Hoar,  for  relator. 
John  W.  Gordon,  W.  A.  Lord,  and  S.  Hollster 
Jackson,  for  defendant 

POWEBS,  J.  This  Is  a  petition  for  a  writ 
of  quo  warranto  to  test  the  right  of  the  re- 
spondent to  bold  the  oflSce  of  state's  attor- 
ney of  Washington  county.  As  tbe  case  is 
presented,  the  only  question  for  our  deter- 
mination is:  Was  Mi;.  Jackson  a  citizen  of 
the  United  States  at  the  time  of  bis  election 
to  tbe  office  in  1904?  It  is  said  that  we  were 
not  in  harmony  with  the  authorities,  when 
we  held  in  State  ex  rel.  Danforth  v.  Htm- 
ton,  28  Vt.  594,  that  in  these  proceedings  per- 
sons in  possession  of  an  office  are  presumed 
to  be  regularly  dected  and  entitled  to  bold 
until  tbe  contrary  appears;  and  that  the 
true  role  is  that  in  such  cases  the  burden 
is  on  tbe  respondent  to  show  legal  title  to 
tbe  ofBce.  State  v.  Harris  (Ark.)  30  Am.  Dea 
460;  3  Elliott,  Ev.  (  1930;  2  Spelling,  Ex.  Rem. 


i  1878;  State  ex  rel.  ▼.  Powles,  136  ilo.  376, 
37  &  W.  1124;  Bailey  Onus  Fnb.  43S. 
However  this  may  be,  we  regard  it  of  no  Im- 
portance in  this  case,  as  the  dtizensbip  of 
the  respondent  is  iMresumed.  Tills  presump- 
tion arises  from  tbe  mere  fact  of  his  resi- 
dence here.  Devanney  t.  Hanson  (W.  Va.) 
53  S.  E.  603;  State  v.  Beackmo,  6  Blat^. 
(Ind.)  488;  Buckley  T.  McDonald  CMonl:i 
84  Pac.  1114;  7  Cyc.  147.  It  was  this  rule 
which  Judge  Redfield  had  in  mind  when  be 
said  in  Blood  v.  Crandall,  28  Yt,  at  page 
400,  that  "the  general  presumption  is  in  favor 
of  citizenship."  This  presumption,  however, 
avails  tbe  respondent  in  this  case  nothing, 
for  It  Is  immediately  met  with  proof  of  his 
foreign  birth,  from  which  fact  arises  a  i-..^ 
sumption  that  he  Is  a  citizen  of  tbe  conntrr 
of  bis  birtb  apd  not  of  his  residence — whldi 
requires  blm  to  show  that  his  citizensblp  is 
not  controlled  by  that  fact  Qulnby  v.  Dun- 
can, 4  Har.  (Del.)  383;  Minneapolis  t.  Benm, 
56  Fed.  576,  6  a  O.  A,  31;  7  Cya  147.  These 
presumptions  must  be  carried  along  and 
weighed  and  considered  in  determining  the 
facts  upon  which  our  decision  Is  based. 

Bev.  John  Jackson,  tbe  great-grandfather 
of  tbe  respondent  was  bom  at  Petersham, 
Mass.,  July  2,  1771,  and  continued  to  reside 
in  that  state  until  some  time  after  December 
21, 1807,  the  date  of  tbe  birtb  of  his  danghter, 
Sarah  Saphronla.  His  citizenship  is  ques- 
tioned by  the  relator's  counsel,  but  not  seri- 
ously, we  tbink;  for,  though  bom  a  British 
subject,  his  continued  residence  in  this  coun- 
try after  the  Declaration  of  Independence, 
giving  allegiance  to  the  new  government, 
establishes  his  American  citizenship.  No 
doubt  he  bad  the  right  to  elect  whether  be 
would  retain  his  native  allegiance  to  the 
British  crown  or  become  a  citizen  of  this 
country.  But  nothing  appears  to  Indicate 
that  be  elected  to  adhere  to  the  crown,  so 
be  is  to  be  deemed  to  be  an  American  citi- 
zen. Inglls  v.  Sailor's  Snug  Harbor,  3  Pet 
99,  7  L.  Bd.  617;  Young  v.  Peck,  21  W«id. 
(N.  Y.)  389;  Moore  v.  Wilson's  Adm'rs,  IS 
Tenn.  406;  Calais  v.  Marsbfleld,  30  Me.  511. 
On  this  point  there  is  no  conflict  between  tbe 
English  and  American  authorities,  except 
that  we  date  tbe  separation  of  the  two  coun- 
tries (tbe  date  to  which  this  right  of  election 
has  reference)  from  July  4,  1776^  while  in 
England  It  is  not  considered  to  have  tak«i 
place  until  the  treaty  of  peace  in  1783.  Inglis 
▼.  Sailor's  Snug  Harbor,  supra;  Doe  t.  Ack- 
lam,  2  B.  &  C.  770.  Hve  did  John  Jackson's 
mere  subsequent  removal  to  Canada  affect 
tbe  citizenship  so  established.  Ainslle  v. 
Martin,  9  Mass.  454;  Campbell  T.  Wallace 
(N.  H.)  87  Am.  Dec.  219;  Quimby  t.  Dimcan, 
supra;  Minneapolis  t.  Beum,  supra;  State 
V.  Adams  (Iowa)  24  Am.  Bep.  760;  Hauen- 
stein  V.  Lynbam,  100  U.  8.  4S3,  25  L.  Ed.  C2S. 
While  John  Jackson  was  residing  in  Peter- 
sham, his  son,  Horatio  Nelson  Jackson,  was 
bom  there  March  6,  1810.  The  date  of  this 
birth  is  conceded,  but  It  is  insisted  oa  b^talf 
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of  the  relator  that  there  Is  no  legitimate 
evidence  before  us  that  Horatio  Nelson  was 
bom  at  Petersham,  and  that  the  clrcnm- 
stances,  historical  and  otherwise,  show  that 
be  must  have  been  bom  in  Canada  after  Ms 
father,  John  Jackson,  moved  there;  and  that 
the  only  evidence  of  the  place  of  birth  rests 
in  a  family  tradition,  wlilch  is  merely  hear- 
say anJ  Inadmissible  to  prove  the  fact.  It 
appears  by  the  record  that  a  part  of  the  evi- 
dence now  objected  to  as  hearsay  was  put 
into  the  case  by  the  relator  himself,  and 
as  to  such  he  cannot  now  be  heard  to  com- 
plain. Davis  V.  Streeter,  75  Vt  214,  54  Atl. 
185.  Some  further  part  of  the  same  came 
In  without  objection,  and  is  properly  before 
us.  So,  without  deciding  the  question  of 
Its  admissibility,  we  reject  the  tradition,  ex- 
cept so  far  as  it  came  into  the  case  as  afore- 
said. Indeed,  if  we  were  to  reject  all  of 
which  the  relator  now  complains,  our  find- 
ing would  be  the  same;  for  it  is  conceded 
that  John  Jackson  was  residing  in  Pet«rT 
sham  as  late  as  December,  1807,  and  the 
presumption  is  that  he  continued  to  reside 
there  until  the  contrary  appears.  It  was 
said  by  Judge  PeA  in  Fair's  Adm'r  v.  Payne, 
40  Vt  616,  that  "where  a  fact  Is  proved 
which  In  Its  nature  is  continuous,  the  gen- 
eral role  is  that  It  is  presumed  to  exist  till 
the  coDtnrj  is  proved."  Residence  Is  a 
fact  of  this  character,  and  one  to  which 
this  rule  applies.  Accordingly,  in  Rlxford  ▼. 
Miller,  40  Vt  310,  It  was  held  that  when 
the  residence  of  the  defendants  in  that  case 
was  once  established  In  the  state  of  New 
York,  It  was  presumed  to  continue  there  un- 
til the  contrary  was  shown.  These  cases 
were  approved  and  the  principle  recognized 
and  applied  in  Sowles  v.  Oarr,  69  Vt  414, 
38  Atl.  77.  Judge  Brewer  says.  In  Keith 
V.  Stetter,  25  Kan.  100,  that  It  is  a  familiar 
rule  that  residence,  once  established,  is  pre- 
sumed to  continue  until  It  Is  shown  to  have 
been  changed.  To  the  same  effect  are  Price 
V.  Price,  156  Pa.  617,  27  Atl.  291;  Kllbum 
V.  Bennett  3  Mete.  (Mass.)  199;  Ripley  T. 
Hebron,  60  Ste.  379;  Bank  v.  Bank,  87  Iowa, 
479,  64  N.  W.  472;  Nixon  v.  Palmer,  10  Barb. 
(N.  Y.)  175;  Greenfield  v.  Camden,  74  Me. 
56.  Rejecting  the  tradition  referred  to,  there 
Is  nothing  in  the  case  to  show  John  Jackson 
residing  In  Canada  until  several  years  after 
the  birth  of  Horatio  Nelson.  In  the  cross- 
examination  of  Dr.  J.  Henry  Jackson  by  re- 
lator's counsel,  it  appeared  that  John  Jackson 
went  to  Canada  In  1812,  but  this  Is  the  ear- 
liest date  of  his  removal  there  shown  by  the 
record — excluding  the  tradition  referred  to. 
Samuel  N.  Jackson,  son  of  Horatio  Nelson, 
and-  father  of  the  respondent  while  the  rela- 
tor's witness,  in  response  to  orator's  counsel 
ti-stifled  as  follows:  "Q.  Your  father  was 
also  bom  In  Canada?  A.  No,  sir;  In  the 
United  States,  In  Massachusetts."  The  re- 
lator seeks  to  avoid  responsibility  for  this 
statement  on  the  ground  that  when  the  ques- 
tion was  asked,  he  supposed  that  the  witness 


had  reliable  data  or  knowledge  on  which  to 
predicate  his  answer,  whereas,  in  fact  It 
turns  out  that  be  had  no  Information  save 
the  family  tradition.  The  relator's  position 
Is  untenable.  He  would  hardly  be  Justified 
in  assuming  that  the  witness  bad  personal 
knowledge  of  the  birthplace  of  his  father. 
He  must  have  understood  that  be  would 
testify  from  information  acquired  from  some 
person  or  some  source;  and  he  should  have 
inquired  about  the  sources  of  bis  Informa- 
tion, If  he  did  not  want  to  take  a  chance 
on  his  answer.  Moreover,  Dr.  J.  Henry  Jack- 
son, In  answer  to  relator's  counsel,  testified 
that  he  himself  found  a  record  of  the  birth 
of  Horatio  Nelson  in  the  town  clerk's  office 
In  Petersham,  when  looking  up  the  genealogy 
of  the  family  some  15  years  ago.  Such  a 
record  cannot  now  be  found;  but  consider- 
ing the  early  time  to  which  the  Investigation 
relates,  the  laxity  which  prevailed  in  such 
matters  at  that  time,  and  the  present  condi- 
tion of  the  records  referred  to  aa  shown  by 
the  testimony  of  the  respondent  and  the  pref- 
ace to  the  volume  of  vital  statistics  of  that 
town,  this  is  not  a  matter  of  much  surprise. 
Our  attention  is  called  to  many  circum- 
stances which  the  relator  claims  tend  to  show 
that  Horatio  Nelson  must  have  been  bom  in 
Canada.  One  of  those  vigorously  urged  upon 
our  consideration  is  the  fact  that  the  three 
first  sons  of  John  Jackson  were  named  after 
Presidents  of  the  United  States;  while  the 
fourth  was  named  after  a  British  admiral, 
Horatio  Nelson,  and  the  fifth  after  a  British 
poet  Joseph  Addison.  We  attach  but  little 
Importance  to  this.  John  Adams  Jackson  was 
bom  In  1800,  while  John  Adams  was  Presi- 
dent But  James  Madison  Jackson  was  bom 
In  1804,  five  years  before  James  Madison  was 
President.  George  Washington  Jackson  was 
bom  In  1805,  eight  years  after  George  Wash- 
ington's term  as  President  had  expired,  sever- 
al years  after  his  death,  and  during  the  sec- 
ond term  of  Thomas  JefTerson.  None  of  the 
circumstances  alluded  to,  nor  all  of  them 
together,  are  sufficient  to  meet  the  presumption 
and  evidence  showing  the  fact  to  be  as  claim- 
ed by  the  respondent  We  have  no  hesitation, 
therefore.  In  finding  that  Horatio  Nelson 
Jackson  was  born  in  Massachusetta  And, 
this  being  so,  he  was  bom  an  American  citi- 
zen, and  his  removal  to  Canada  during  his 
minority  would  not  divest  him  of  his  char- 
acter as  such,  nor  could  his  father,  John 
Jackson,  do  anything  after  his  birth  to  de- 
prive him  of  it  Van  Dyne,  Cit  43  (Hernan- 
dez's Case).  His  American  citizen^ip  at- 
tended him,  abided  witb  him,  and  was 
available  to  him,  until  he  himself,  after  at- 
taining his  majority,  by  his  own  voluntary 
act  did  something  to  legally  divest  himself 
of  It  He  was  not  required  to  elect  his  al- 
legiance ;  be  was  born  Into  it  In  this  view 
of  the  matter,  the  subsequent  life  history  of 
Rev.  John  Jackson  is  of  no  further  Interest 
to  us  in  this  discussion,  and  he  passes  out  of 
the  case. 
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Horatio  Nelaon  Jackaon  realded  in  Canada 
practically  all  of  the  time  after  his  removal 
tbere  ontll  bis  death.  He  spent  some  por- 
tions of  the  later  years  of  hla  life  in  the 
states,  bnt  it  Is  not  claimed  that  he  establish- 
ed a  permanent  residence  here.  He  became 
of  age  in  1831,  married  in  1833,  and  a  son 
was  bom  to  him  at  Brome,  P.  Q.,  In  1838. 
This  son  is  Samuel  Nelaon  Jackson,  father  of 
the  respondent  The  time,  then,  which  elap- 
sed between  the  date  when  Horatio  Nelson  at- 
tained his  majority  and  the  birth  of  Samuel 
Nelson,  was  abont  seven  years.  It  is  to  this 
Interval  of  time  that  we  now  direct  ovir  atten- 
tion, (or  during  his  minority  Horatio  Nelson 
was  not  competent  to  expatriate  mmself  (Lad- 
lam  T.  Lndlam,  26  N.  T.  356,  84  Am.  Dec.  193). 
and  the  status  of  the  son  Samuel  became 
fixed  at  the  date  of  bis  birth.  The  point  of 
our  inquiry  will  be  to  ascertain  whether 
Horatio  Nelson  retained  the  citizenship  of  his 
birth  until  the  birth  of  the  son  Samuel  Nel- 
son; for.  If  he  did,  Samuel  Nelson  was  an 
American  citizen  at  blrtb.  But,  if  Horatio 
Nelson  did  anything  which  amounted  to  ex- 
patriating himself  after  he  l>ecame  of  age  and 
before  the  birth  of  the  son.  It  would  prevent 
the  son  from  acquiring  American  citizenship 
from  the  father.  When  Horatio  Nelson  be- 
came of  age,  the  act  of  Congress  of  April  li, 
1802  (chapter  28.  2  Stat  15S),  was  In  force. 
This  act  provided  that  "the  clilldren  of  per- 
sons who  now  are  or  have  l>een  citizens  of  the 
United  States,  shall,  though  bom  out  of  the 
limits  and  Jurisdiction  of  the  United  States, 
be  considered  as  citizens  of  the  United  States. 
Provided  that  the  right  of  citizenship  shall 
not  descend  to  persons  whose  fathers  have 
never  resided  within  the  United  States." 
The  respondent  claims  that  Samuel  Nelson's 
status  as  a  citizen  of  the  United  States  is 
fixed  by  this  act  which  remained  in  force 
until  1855.  But  this  act  did  not  Include 
Samuel  Nelson.  It  only  applied  to  persons 
whose  parents  wve  citizens  in  1802,  or  had 
been  previous  to  that  time.  Samuel  Nelson's 
father  was  not  bom  until  1810,  and  so  did  not 
come  within  its  terms.  Yet  this  law  remain- 
ed on  the  statute  books  with  its  limitations 
and  defects  apparently  undiscovered  until  Mr. 
Horace  Binney  published  in  the  American 
Law  Begister,  voL  2,  p.  193,  a  vigorous 
article  on  the  subject  which  Induced  the 
passage  of  Act  Feb.  10,  1855,  c.  71,  <  1,  10 
Stat  604  (U.  S.  Comp.  St  1901.  p.  1268), 
which  reads  as  follows:  "All  children  here- 
tofore bom  or  hereafter  bom  out  of  the 
limits  and  Jurisdiction  of  the  United  States 
whose  fathers  were  or  may  be  at  the  time  of 
their  birth  citizens  thereof,  are  declared  to  be 
citizens  of  the  United  States;  but  the  right 
of  citizenship  shall  not  descend  to  children 
whose  fathers  never  resided  in  the  United 
States."  This  act  took  effect  during  the  ml- 
norlty  of  Samuel  Nelson,  and  applies  to  him 
if  the  proof  brings  him  within  its  terms. 

So  it  is  that  the  first  question  to  determine 
is:    Was  Horatio  Nelson  a  citizen  In  1888 


when  Samuel  Nelson  was  bom?  CXtlzensbip 
and  domicile  are  not  the  same  thing.  Neither 
necessarily  controls  the  other.  The  matter  of 
domicile  is  ordinarily  of  private  concern  only. 
Citizenship  is  a  matter  of  public  concern, 
a  matter  over  which  the  government  assumes, 
in  some  degree,  control.  It  is  in  its  nature 
continuous,  and,  once  established,  it  is  pre- 
sumed to  continue  until  the  contrary  is 
shown.  Minneapolis  y.  Beum,  supra.  A 
change  of  domicile  merely  does  not,  as  we 
have  seen,  effect  a  change  of  allegiance.  To 
overcome  the  presumption  of  the  continuance 
of  the  allegiance  once  established  evidence 
of  an  actual  removal  or  a  continued  residence 
abroad  with  a  fixed  purpose  to  throw  off 
and  terminate  the  former  allegiance  must  be 
produced.  Thus  in  Qulnby  v.  Duncan,  4  Har. 
(Del.)  386,  a  case  involvhig  the  question 
whether  one  Hyatt  was  a  citizen  of  that  state^ 
he  having  left  the  state  at  a  certain  time, 
since  when  he  had  not  been  heard  of.  It  Is 
paid  that  "a  man  is  to  be  regarded  as  a 
citizen  of  his  native  state  until  it  can  be 
shown  that  he  has  changed  this  relation  by 
leaving  animo  manendi,  or  by  acquiring  a 
citizenship  elsewhere.  And  this  is  to  be 
not  merely  by  a  change  of  habitancy  or  resi- 
dence, bnt  by  a  change  of  citizenship."  In 
Beavers  v.  Smith,  11  Ala.  20.  a  case  involv- 
ing the  citizenship  of  the  widow  of  one  who 
had  removed  to  the  r^nbllc  of  Texas,  It  Is 
said  *••  •  •  it  is  very  certain  that  the 
mere  removal  of  a  dtlzoi  of  the  United 
States  to  a  foreign  country  does  not  work  a 
forfeiture  of  his  political  privileges  as  a 
citizen  of  the  United  States.  He  may  by  the 
removal  owe  a  local,  temporary  allegiance  to 
the  sovereign  of  his  domicile,  bnt  neither  in 
Skigland  nor  the  United  States  would  a  so- 
journ of  any  length  of  time  entitle  such  a 
resident  to  the  political  rights  of  a  natural 
bom  subject  or  citizen.  •  •  •  Her  resi- 
dence there  is  entirely  consistent  with  the 
retention  of  her  political  rights  derived 
from  her  birth  In  South  Carolina,  and,  until 
some  further  act  is  shown  Inconsistent  with 
the  future  assertion  of  this  right.  It  appears  to 
us  Illogical  and  unwarrantable  to  deduce  such 
an  inference  from  an  act  so  equivocal  as 
residence  merely." 

Hauenstein  v.  Lynham,  100  U.  8.  483,  25 
L.  Kd.  628,  Involved  the  right  of  the  helis  of 
Hauenstein,  who  died  In  Blchmond,  Va.. 
leaving  estate  there,  to  inherit  his  property 
which  was  under  an  inquisition  of  escheat 
The  court  said:  "The  plaintiffs  in  error  are 
all  citizens  of  Switzerland.  The  deceased 
was  also  a  citizen  of  that  country,  and  re- 
moved thence  to  Virginia,  where  he  lived  and 
acquired  the  property  to  which  the  contro- 
v«:sy  relates,  and  where  he  died.  The  validi- 
ty of  his  title  is  not  questioned.  There  Is 
no  proof  that  he  denationalized  himself  or 
ceased  to  be  a  citizen  and  subject  of  Swit- 
zerland. His  original  citizenship  Is,  there- 
fore, to  be  presumed  to  have  continued. 
Best  on  Presumptions,  186.     Accoi-dlng  to 
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the  record,  his  domicUe,  not  his  dthsenshlp, 
was  changed.  State  r,  Adams,  45  Iowa,  99, 
24  Am.  Rep.  760,  was  an  action  to  teat  the 
rl^t  of  the  defendant  to  hold  the  office  of 
mayor  of  Aroca.  The  defaidant's  grand- 
father was  bom  In  C!onnectlcat,  removed  to 
Canada  In  1790,  with  Intention  of  making 
his  permanent  domicile  there,  and  remained 
until  hla  death.  The  defendant's  father  was 
born  In  Canada  and  served  in  the  army  un- 
der compnlslon.  The  defendant  was  bom  In 
Canada  and  moved  to  Iowa.  It  was  held 
that  the  defendant  was  a  citizen  of  the  Unit- 
ed States,  and,  in  the  absence  of  evidence,  it 
would  not  be  presumed  that  the  grandfather 
intended  to  renonnce  his  citizenship.  In 
Ware  v.  Wlsner  (C.  0.)  60  Fed.  310,  it  was 
held  that  a  son  bom  In  Canada  of  American 
parents  who  resided  there,  but  who  had  nev- 
er renounced  their  citizenship,  was  a  citizen 
of  the  United  States,  though  both  father  and 
■on  had  engaged  in  business  there  and  sever- 
al times  voted  upon  their  property  qualifica- 
tions, as  provided  by  law. 

There  Is  no  evidence  In  this  case  incon- 
sistent with  a  continuance  of  Horatio  Nel- 
son's original  citizenship  during  his  residence 
in  Canada  from  the  time  he  came  of  age  to 
the  birth  of  Samuel  Nelson.  We  are  told 
that  he  voted  In  Canada,  but  whether  he  did 
so  before  1838  is  left  to  conjecture.  It  Is 
shown  that  he  held  title  to  real  estate  there 
Just  before  the  birth  of  Samuel  Nelson.  The 
deed  Itself  Is  a  quitclaim  of  72  acres  with 
buildings  and  Improvements,  but  the  char- 
acter of  the  property  and  whether  he  resided 
upon  It  or  what  he  did  with  It  does  not  sat- 
isfactorily appear.  He  was  appointed  a  Jus- 
tice of  the  peace,  but  not  until  after  the  date 
In  question — 1838.  On  the  contrary,  the  evi- 
dence of  the  rei^iondent  discloses  tiiat  by  his 
statemoits,  and  these  were  admissible  ^ap- 
tiste  V.  De  Volunbmn,  6  Har.  &  J.  [Md.]  86), 
he  always  claimed  to  be  an  American  citizen, 
and  many  circumstances  are  shown  to  In- 
dicate his  intention  to  adhere  to  the  alle- 
giance of  his  birth,  and  so  we  find  the  fact 
to  be  that  he  did  adhere  to  it  These  views 
are  not  In  conflict  with  Lyndon  v.  Danville, 
28  Vt  809  and  Albany  v.  Derby,  30  Vt  718. 
They  are  both  pauper  cases  which  involved 
the  question  of  derivative  settlements.  In 
the  former  Ralph  Chamberlin,  the  father  of 
the  pauper,  was  bom  In  Danville  In  1800. 
In  1824  he  moved  Into  Canada,  where  the 
pauper,  Israel,  was  bom  In  1826.  The  deci- 
sion of  the  case  was  by  a  divided  court;  all 
three  of  the  Judges  filing  opinions.  Chief 
}ndge  Redfield  asserted  that  the  pauper  was 
himself  a  citizen  by  the  act  of  Congress  of 
1802,  having  been  bom  of  parents  who  were 
citizens  before  the  passage  of  that  act 
Judge  Isham  held  that  the  act  of  1802  did 
not  affect  the  citizenship  of  the  pauper,  as 
it  was  retrospective  in  its  effect  and  did  not 
include  children  subsequently  bora,  and  that 
the  act  of  1855  bad  no  effect  upon  the  case 


because  It  tras  passed  after  the  death  of 
both  father  and  son.  Judge  Bennett  was  sat- 
isfied to  consider  the  pauper  the  son  of  a 
quasi  foreign  parent  Albany  v.  Derby,  on 
this  point,  simply  follows  the  other  case.  It 
is  of  interest  to  note  that  Judge  Poland  pre- 
sided at  the  trials  of  both  these  cases  In  the 
court  below,  and  that  his  reversal  In  the 
first  of  which  be  most  have  Icnown,  did  not 
create  such  an  impression  upon  his  mind  as 
to  deter  him  (three  years  later)  from  ruling 
the  second  in  precisely  the  same  way.  But 
we  have  no  occasion  to  criticise  these  cases, 
for  that  which  completely  distinguishes  them 
from  the  case  in  hand  is  the  application  of 
the  aforesaid  act  of  1855,  which.  It  was  held, 
was  passed  too  late  to  apply  to  those  cases, 
but  which  certainly  applies  to  this  one. 

But  we  are  reminded  that  the  act  expressly 
provides  that  the  rights  of  citizenship  shall 
not  descend  to  children  whose  fathers  never 
resided  in  the  United  States,  and  It  is  urged 
that  Horatio  Nelson  Jackson  never  resided 
here  in  the  sense  in  which  the  term  is  used 
in  the  act  Our  attention  is  called  to  our 
own  decisions  in  pauper  cases,  wherein  we 
discuss  the  Inability  of  a  minor  to  acquire 
a  residence  or  settlement  But  those  cases 
are  not  in  point  There  is  nothing  in  the  act 
indicating  that  any  intent  on  the  part  of 
the  person  in  question  is  required.  The  pur- 
pose of  the  provision  is  to  prevent  the  resi- 
dence abroad  of  successive  generations  of 
persons  claiming  the  privileges  of  American 
citizenship  while  evading  its  duties,  which 
does  not  require  the  narrow  construction  ask- 
ed for  by  the  relator.  The  citizenship  ac- 
quired by  Samuel  Nelson  Jackson  at  birth 
was  a  qualified  one^  and  of  that  peculiar 
character  under  the  law  which  required  an 
election  on  his  part  upon  attaining  his  ma- 
jority or  within  a  reasonable  time  thereafter 
whether  he  would  conserve  the  citizenship  of 
the  United  States  or  that  of  Canada.  This 
election,  when  once  made,  is  binding  upon 
him  and  the  country  of  his  choice.  Ludlam 
V.  Ludlam,  26  N.  T.,  at  page  371,  84  Am.  Dea 
193;  Van  Dyne  on  Cit  38.  Such  an  election 
Samuel  Nelson  seasonably  made,  for  he  came 
to  this  country  a  minor,  completed  his  edu- 
cation here,  resided  here  several  years  after 
attaining  his  majority,  took  the  freeman's 
oath,  engaged  in  business,  paid  taxes,  and 
intended  to  become  and  thereby  did  become 
an  American  citizen  In  the  full  and  unquali- 
fied sense  of  the  term.  Being  desirous  of  en- 
gaging In  the  ministry,  he  applied  in  Massa- 
chusetts for  certain  Congregational  funds  to 
assist  him  In  completing  his  training,  but 
his  application  not  being  granted  to  the  ex- 
tent desired,  he  made  a  more  advantageous 
arrangement  for  funds  in  Canada  under  an 
agreement  that  he  would  serve  in  the  min- 
istry there  for  a  period  of  five  years.  His 
subsequent  residence  in  Canada  was  as  an 
American  citizen.  He  did  not,  and  would 
not  had  he  been  required,  take  the  oath  of 
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alleglance  there.  He  did  not  Intend  to  do, 
and  did  not,  In  fact,  do,  anything  to  divest 
himself  of  his  full  rights  as  a  citizen  of  the 
United  States.  His  son,  8.  Hollster,  the  re- 
spondent, was  bom  in  Canada  In  187S,  bom 
Into  that  same  kind  of  American  citizen- 
ship which  required  an  election  on  his  part 
as  it  had  of  his  father.  He  came  to  Vermont 
permanently  to  reside  In  1895,  a  minor,  and 
npcHi  arrlTlng  at  full  age  maae  complete  elec- 
tion of  American  citizenship  by  talking  the 
oaths  required  by  law,  securing  his  enroll- 
ment as  a  voter  in  Barre,  and  by  exercising 
and  enjoying  all  the  rights  and  performing 
all  the  duties  of  citizenship  from  that  time 
until  his  election  as  state's  attorney  for 
Washington  county,  an  ofiBce  which  he  was, 
by  law,  duly  qualified  to  accept  and  flll. 

retition  dismissed,  with  costs  against  the 
relator,  Phelps. 


BLANET  et  al.  v.  SIN  CLAIR. 
(Supreme  Court  of  Pennsylvania.    Jan.  7,  1907.) 
Wills— CoNSTBUcnoR— Contingent     Ihtkb- 

BSTS. 

Testator  devised  his  land  to  his  wife  for 
life,  to  be  sold  by  liia  executors  at  her  death, 
and  the  proceeds  to  be  divided  amonj;  his  chil- 
dren in  certain  proportions,  and  furttier  pro- 
vided that  if  either  of  his  children  should  die 
before  such  division  havini;  lawful  issue,  such 
issue  should  receive  the  share  of  the  deceased 
parent,  but,  if  there  was  no  such  issue,  such 
share  should  fall  into  the  Keneral  fund,  to  be 
divided  eimong  the  survivors.  Held,  that  the 
children  took  contingent,  and  not  vested.  In- 
terests. 

Appeal  from  Court  of  Common  Pleas,  Arm- 
strong County. 

Action  by  Minerva  Blaney  and  others 
against  Milton  Sin  Clair.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.    AflSrmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL.  BROWN.  MBSTHBZAT,  POTTER, 
and  BLEIN,  JJ. 

R.  L.  Ralston  and  Calvin  Raybum,  for  ap- 
pellants.   W.  J.  Christy,  for  appellee. 

PER  CURIAM.  The  testator  devised  his 
real  estate  to  his  widow  for  life,  and  direct- 
ed his  executors  at  her  death  to  sell  said 
real  estate  and  divide  the  proceeds  among 
his  children,  naming  them,  In  certain  pro- 
portions, and  "In  case  either  of  my  above 
said  children  shall  die  before  tbe  division  of 
my  estate  as  hereinbefore  dhrected,  having 
lawful  issue,  such  issne  shall  receive  tbe 
deceased  parent's  share,  but  If  there  be  no 
such  issue  then  such  share  shall  fall  into  the 
general  fund,  to  be  divided  among  the  sur- 
vivors in  the  manner  hereinbefore  provided." 
Tbe  language  of  the  will  does  not  admit  of 
the  slightest  doubt  as  to  the  testator's  mean- 
ing. There  was  no  present  conversion  of  tbe 
real  estate,  but  a  direction  to  convert  for 
purpose  of  distribution  on  tbe  happening  of 
a  future  event  Except  for  the  provision 
above  quoted  in  regard  to  the  death  of  any 


of  the  children  before  the  division  of  tbe  es- 
tate, the  plaintiffB  could  bave  conveyed  a 
title  in  fee  without  any  farther  proceedioss. 
But  this  provision  made  the  interests  of  tbe 
children  clearly  contingent  What  la  said 
of  a  similar  provision  in  Mulliken  v.  Eiam- 
shaw,  200  Fa.  226,  58  Atl.  286,  Is  applicable 
here:  "All  these  remainders  are  clearly  con- 
tingent No  child  takes  a  vested  interest, 
because,  until  the  happening  of  the  contin- 
gency prescribed — the  death  of  the  widow — 
it  cannot  appear  that  he  will  be  In  the  class 
to  whom  the  devise  is  made,  to  wit,  those 
then  living;  and,  if  be  should  die  before  tbea 
leaving  issue,  such  issue  would  claim  di- 
rectly in  their  own  right  nnder  the  terms  of 
the  will."  As  is  pointed  out  by  the  learned 
Judge  in  the  present  case,  "if  any  of  the  chil- 
dren of  J.  A.  Blaney  should  die  before  tbe 
death  of  his  wife  and  the  division  of  his  es- 
tate, which  events  have  not  yet  occurred 
when  the  distribution  came  to  be  made  un- 
der tbe  terms  of  the  will,  the  issue  of  tbe 
child  or  children  so  dying  would  be  entitled 
to  take,  and  tbe  deed  of  the  parent  or  par- 
ents  to  Milton  Sin  Clalr,  tbe  defeadant, 
would  afford  bim  no  protection  as  asalnst 
them." 
Judgment  afElrmed. 


BALDRIDOB  v.  GEORGE  et  al. 
(Supreme  Court  of  Pennsylvania.    Jan.  7,  1907J 

1.  sfbomo     pkbroekanok  —  exboutobt 
Agbeekknt. 

Specific  performance  of  a  mere  ezecotory 
agreement  to  buy  an  uuidentified  house  in  the 
future  for  another  will  not  be  granted. 

[Eid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Specific  Performance,  {  71.] 

2.  SAIII!— PABOL  AOBEEintNT. 

A  daughter  cannot  obtain  specific  per- 
formance of  an  alleged  parol  agreement  of  her 
father  to  purchase  a  house  for  her.  where  her 
possession  was  only  as  a  part  of  the  family  of 
her  father,  and  she  had  made  no  improvonenta 
on  the  property  nor  paid  any  part  of  the  price. 

Appeal  from  Orphans'  Court,  Westmore- 
land County. 

Suit  by  Jennie  G.  Baldrldge  against  Homer 
J.  George,  administrator  of  Isaac  George, 
and  others.  Decree  for  plaintiff,  and  de- 
fendants appeal.    Reversed. 

The  petition  of  Jennie  G.  Baldrldge  avei^ 
red:  That  on  or  about  January  3,  1908, 
"Isaac  George  entered  into  an  oral  agree- 
ment" with  her,  by  which  he  was  to  pur- 
chase a  bouse  in  Latrobe,  sufficient  In  Mas 
for  him  and  bis  wife  and  petitioner's  family; 
that  she  agreed  to  keep  and  care  for  him 
and  her  mother  during  their  lives;  that  he 
was  to  give  her  the  property  which  be  would, 
and  afterwards  did,  purchase,  the  i«t)perty 
being  described  in  the  petition;  tiie  same  to 
be  hers  In  fee  simple  at  the  time  of  bis 
death;  that  on  February  17,  1903,  Isaac 
George  did  buy  a  property  by  articles,  and 
still  later  obtained  a  deed  for  it;   that  she 
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moved  to  this  property  April  1,  1903,  and  tbe 
same  day  George  and  wife  came  to  live 
"With  bcr;  that  sbe  provided,  cared  for,  and 
maintained  both  father  and  mother  until  her 
father's  death,  on  January  8,  190S,  at  con- 
siderable expense,  and  that  be  died  intestate, 
never  having  conveyed  to  her  this  property; 
that  she  was  still  maintaining  ber  mother, 
and  was  ready  and  willing  to  do  bo  as  long 
as  she  lives,  and  otherwise  to  perform  this 
parol  contract  on  her  part  Tbe  court  entered 
a  decree  awarding  sx>eclflc  performance. 

Argued  before  MITCHELL,  C.  J.,  and 
FBLIi,  BROWN,  MBSTREZAT.  POTTER, 
BL.KIN,  and  STEWART,  JJ. 

James  S.  Moorhead,  Robert  W.  Smith,  and 
James  B.  Weaver,  for  appellants.  H.  Clay 
Belst^l,  for  appellee^ 

PER  OTTRLAM.  Tbe  essential  basis  of  a 
decree  for  spedflc  performance  is  a  definite 
present  agreement  in  regard  to  a  specified 
piece  of  land,  clearly  designated  as  present 
to  tbe  minds  of  both  parties,  and  to  be  con- 
veyed by  one  to  the  other.  Wlthont  this 
basis  there  Is  nothing  to  take  a  case  out  of 
tbe  general  rule  of  law  that  the  remedy 
for  a  contract  unperfcnrmed  is  an  action  for 
damages.  Every  element  of  this  essential 
basis  mast  be  clearly  and  fnlly  established, 
even  where  the  contract  is  in  writing,  and 
a  fortiori  where  it  is  in  parol. 

In  the  jiresent  case  this  essential  basis  is 
wbolly  wanting.  The  petition  sets  out,  and 
the  learned  Judge  below  finds  as  a  fact,  that 
tbe  contract,  if  it  be  so  considered,  between 
tbe  petitioner  and  her  father  was  made  in 
January,  1803.  It  did  not  relate  to  any 
boose  that  the  father  then  owned,  nor  to 
any  bouse  present  to  the  mind  of  either 
party.  It  was  that  "he  would  purchase  a 
house  suitable  for  himself  and  wife  and 
Jennie  6.  Baldridge  [tbe  petitioner]  and  her 
family."  It  was  at  the  utmost  an  executory 
agreement  to  buy  a  house  in  the  fnture.  If 
be  had  never  bought  such  house,  there  nev- 
er would  have  been  any  subject-matter  on 
which  this  proceeding  could  operate,  and 
the  fact  that  he  did  subsequently  select  and 
purchase  a  house  did  not  carry  it  back  and 
make  It  a  defined  and  designated  subject  of 
the  previous  agreement  The  petitioner's 
case  thus  fails  in  its  essential  foundation. 
Bat  even  If  this  dlfllculty  could  be  got  over, 
tbe  evldoice  falls  far  short  of  what  is  require 
ed  to  entitle  a  parol  agreement  to  specific 
enforcemmt.  Tbe  petitioner  did  not  show 
possession  taken  by  herself.  The  possession, 
in  accordance  with  the  title,  was  in  the 
father,  who  paid  the  taxes  and  was  in  fact 
as  In  law  the  ownor,  and  such  possession  as 
tbe  petitioner  bad  was  subordinate  to  bis  as 
part  of  his  family.  No  improvements  were 
shown  to  have  been  made  by  her,  nor  any 
payments  on  account  of  purchase  money. 
There  was  nothing  at  ail  to  show  that  a  fail- 
ure to  enforce  the  contract  would  be  in- 
equitable In  the  sense  required.    So  far  as 


the  evidence  discloses,  it  was  merely  a  parol 
promise  to  malce  a  gift  But,  even  if  re- 
garded as  a  contract  there  is  nothing  at  all 
to  show  that  the  breach  could  not  be  ade- 
quately remedied  in  damages  on  a  quantum 
meruit 

It  is  not  necessary  to  go  so  far  as  appellant 
argues  that  the  petition  for  partition  should 
operate  as  an  estoppel  against  tbe  present 
claim  of  the  petitioner.  She  may  have  been 
dIffMently  advised  as  to  her  rights  in  re- 
gard to  the  house,  and  it  does  not  appear 
that  any  of  the  other  parties  have  been  led 
to  act  to  their  disadvantage.  But  the  peti- 
tioner's sworn  statement  of  tbe  title  to  tbe 
bouse  in  the  partition  proceedings  is  strong 
evidence  that  ber  present  claim  is  an  after- 
thought no  better  founded  in  fact  than  it  Is 
in  law. 

Decree  reversed,  and  petition  dismissed 
with  costs. 


PEARCE  MFG.  CO.  v.  LEBANON  MUT. 
INa  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  7,  1907.) 

1.  Irbubarob— Pboofs  or  Loss. 

A  policy  of  insurance  required  that  insured 
should  set  oat  in  the  statement  of  loss  the  cash 
valne  of  each  item  of  property  and  tbe  amount 
of  the  loss  thereon.  Reference  was  made  in 
the  proof  of  loss  to  a  schedule  of  machinery  on 
file  in  tbe  office  of  plaintiff,  a  copy  of  which, 
itemized  and  valued,  had  been  delivered  to  the 
adjuster  of  defendant  within  30  days  after  tbe 
iire  and  was  in  his  possession  at  the  time  of  the 
trial.  Held,  to  show  a  substantial  compliance 
with  the  policy. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28.  Insurance,  8!  1340.  1341.] 

2.  Samb— Total  Loss— Cost  or  RxBun.DiHa. 

Where  the  insurance  is  on  a  single  build- 
ing and  proper  proofs  of  loss  liave  been  fur- 
nished and  the  loss  is  total,  insured  need  not 
furnish  verified  plans  and  specifications  of  the 
buildinir.  with  a  statement  of  the  cost  of  re- 
placing the  same. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  §§  1340.  1341.] 

Appeal  from  Court  of  Common  Pleas,  Mer- 
cer County. 

Action  by  tbe  Pearce  Manufacturing  Com- 
pany against  tbe  Lebanon  Mutual  Insurance 
Company.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

Plaintiff  presented  these  points: 

(1)  "That  the  proofs  of  loss  furnished  by 
tbe  plaintiff  to  the  defendant  company, 
within  60  days  after  the  fire,  were  a  sub- 
stantial compliance  on  tbe  part  of  tbe  plain- 
tiff with  tbe  requirements  of  the  policy  in 
suit  concerning  proofs  of  loss."  Answer: 
"Afflrmed." 

(2)  "That  if  the  defendant  company  re- 
ceived the  proofs  of  loss  on  August  7,  1904, 
and  held  the  same  until  September  13,  1904, 
without  making  any  objection  thereto,  ex- 
cept such  objections  as  were  mentioned  in 
tbe  letter  from  defendant's  adjuster,  Mr. 
Strobel,  to  the  plaintiff,  dated  August  27. 
1904,  and  in  evidence,  this  fact  would  con- 
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stltnta  a  waiver  aa  tbe  part  of  the  defend' 
ant,  of  any  other  defects  in,  or  objections  to. 
the  proofa  of  loss,  not  set  forth  In  the  said 
letter  of  Angnst  27,  1S04."  Answer:  "Af- 
firmed." 

Defendant  presented  these  points: 

(1)  "Under  all  the  evidence  the  plaintiff 
cannot  recover  In  tbto  action,  the  proofs  not 
being  in  compliance  with  the  requirements 
of  the  policy."    Answer:    "Refused." 

(4)  "No  evidence  has  been  adduced  of  any 
act  or  declaration  of  the  Insurance  company 
by  which  the  plaintiff  was  deceived  or  lull- 
ed Into  security  by  which  It  was  deprived  of 
any  right  or  legal  remedy."  Answer:  "Re- 
fused." 

(S5>)  "Even  If  that  had  been  a  waiver  by 
the  company,  the  reopening  of  negotiations 
on  and  after  September  13,  1S04,  by  the 
plaintiff,  the  demand  for  an  appraisal  and 
request  for  the  company  to  proceed  to  an 
immediate  adjudication  of  tbe  loss,  was  a 
waiver  on  the  part  of  the  plaintiff  and  a 
reinstatement  of  the  former  relations  of  the 
insurer  and  the  insured."  Answer:  "Un- 
der tbe  evidence  In  this  case,  this  point  is 
refused." 

Verdict  and  Judgment  for  plaintiff  for 
$1,64S.    Defendant  appealed. 

Argued  before  MITCHELl^  C.  J.,  and 
FELL,  BROWN,  MBSTBBZAT,  POTTER, 
and  ELKIN,  JJ. 

W.  K.  Jennings  and  D.  O.  Jennings,  for 
appellant  George  B.  Reynolds  and  Q.  A. 
Gordon,  for  appellee. 

POTTER,  J.  This  was  an  action  upon  a 
IwUcy  of  fire  insurance.  The  verdict  and 
judgment  were  for  the  full  amount  of  the 
policy.  Upon  the  trial,  the  court  below  ruled 
that  the  proofs  of  loss  were  In  substantial 
compliance  with  the  requirements  of  the 
iwlicy,  and  the  only  question  submitted  to 
the  Jury,  and  determined  by  it,  was  the 
amount  of  the  loss.  The  question  Involved 
in  this  appeal  Is  stated  by  counsel  for  ap- 
pellant as  being  whether  the  proofs  of  loss 
were  in  compliance  with  the  terms  of  the 
fire  Insurance  policy.  It  is  contended  that 
they  were  not,  because  the  Insnred  was  re- 
quired, among  other  things,  to  set  out  in  its 
statement  of  loss,  the  cash  value  of  eadi 
Item  of  tbe  property,  and  the  amount  of  the 
loss  thereon.  This  the  Insured  failed  to  do 
directly  in  this  case,  it  is  claimed,  in  so  far 
as  the  machinery  was  concerned,  but  It  did 
so  indirectly,  by  referring  to  a  schedule 
which  set  forth  the  items  in  detail.  The 
statement  of  loss,  in  tills  respect,  in  tho 
formal  proof,  la  worded  as  follows:  "Ma- 
chinery, as  per  schedule  on  file  at  the  office 
of  the  Pearce  Manufacturing  Company,  Pitts- 
burg— $50,962.21.  Less  estimated  value  of 
scrap,  and  subject  to  depreciation  for  wear 
and  tear."  The  total  amount  of  insurance 
upon  the  machinery  was  only  $25,000,  which 
was  very  considerably  less  than  tbe  amount 
of  the  loss  thereon,  as  claimed.    The  proofs 


of  loss  were  sworn  to,  and  were  furnished 
within  the  time  stipulated  In  the  policy,  and 
were  admittedly  correct  in  form,  and  com- 
plete in  every  respect,  except  that  they  did 
not  include,  in  themselves,  an  Itemized  state- 
ment of  the  machinery  alleged  to  have  been 
destroyed,  but  referred  to  the  detailed  adied- 
ule  of  such  machinery  on  file  In  the  office  of 
the  plaintiff  company  in  Pittsburg.  If  no 
copy  of  this  schedule  had  previously  been 
furnished  to  the  Insurance  company,  and  if 
the  information  contained  In  it  had  been 
withheld,  then  the  objection  to  the  proofs  of 
loss  in  this  respect  would  have  been  well 
founded.  The  trial  Judge  recognized  this 
fact,  and  In  charging  the  Jury  said:  "At 
first  blush  this  objection  seems  to  be  a 
valid  one,  but  when,  as  shown  by  the  tes- 
timony In  the  case.  It  is  considered  that  a 
copy  of  this  very  schedule  had  been  ddlvered 
to  the  adjuster  of  the  defendant  company  on 
June  30,  TdOi.  and  has  remained  In  his  po»i 
session  ever  since,  or  was  at  least  produced 
by  him  here  in  court.  It  would  seem  that 
this  technical  omission,  if  omission  It  was, 
was  rendered  harmless  and  did  not  deprive 
or  withhold  from  the  defendant  company 
any  information  within  the  Icnowledge  of 
the  plaintiff  company,  nor  in  any  way  mis- 
lead the  representatives  of  the  defendant 
company."  A  copy  of  this  schedule  appears 
in  the  evidence  as  Exhibit  No.  5b  and  It 
shows  a  statement  Itemized  in  minute  detail, 
of  the  machinery  and  apparatus,  as  located 
upon  the  different  fioors  of  the  building,  and 
the  valuation  placed  upon  all  the  various 
items.  It  is  admitted  by  the  defendant  tbat 
this  schedule  was  furnished  by  the  plaintiff 
to  the  adjuster  of  the  defendant  company 
within  30'  days  after  tbe  fire,  and  that  it  re- 
mained in  the  possession  of  tbe  defendant 
until  the  time  of  the  trial.  In  the  vieiv  of 
the  trial  Judge,  this  preliminary  schedule, 
taken  in  connection  with  the  formal  proof 
of  loss,  constituted  a  substantial  compliance 
with  the  terms  of  the  policy,  and  be  so  in- 
structed the  Jury.  We  think  this  Instruction 
was  correct. 

In  considering  a  similar  provision  in  a  fire 
insurance  policy,  in  Boyle  v.  Insurance  Co., 
169  Pa.  849,  82  Atl.  553,  this  court  said: 
"We  quite  agree  with  the  learned  trial  Judge 
that  the  proofs  of  loss  afforded  a  sufficient 
notice  of  tbe  character  and  amount  of  the 
plaintiff's  claim.  If  it  Iiad  seemed  as  to  any 
particular  lot  or  class  of  goods  to  be  want- 
ing In  clearness  or  precision,  the  attention 
of  the  Insured  should  have  been  drawn  to  it 
and  such  further  information  asked  for  as 
was  fairly  necessary  to  the  ascertainment 
of  the  loss.  The  law  does  not  require  the 
performance  of  useless  things,  or  favor  the 
arbitrary  Imposition  of  useless  burdens. 
Substantial  performance  Is  enough.'* 

In  the  present  case  It  would  certainly  be 
requiring  a  useless  thing,  and  would  Impose 
a  useless  burden  upon  the  plaintiff  to  re- 
quire it  to  furnish  the  defendant  company 
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wltb  a  copy  ot  the  icbedale  on  file  In  tb* 
Plttabnrs  office,  whm  a  duplicate  of  Boch 
achednlc  was  already  In  the  adjnster'a  hands, 
and  had  been  there  for  months,  and  had 
been  used  by  the  Insurance  company  In  mak- 
ing Ita  own  estimate  of  the  amount  of  the 
loss  and  In  preparing  a  proposition  fbr  cwn- 
promlse.  It  would  have  been  but  a  restate- 
ment of  something  as  to  which  the  company 
was  already  Informed. 

It  la  apparent  from  the  correspondoice 
which  passed  between  the  parties,  as  Is 
shown  by  the  evidence^  that  the  matter  In 
dispute  was  not  as  to  the  number  or  char- 
acter of  the  articles  wblcb  had  been  damaged 
or  destroyed,  but  It  was  confined  practically 
to  a  difference  ct  opinion  as  to  their  ralue. 
It  is  tme  that  the  proofs  of  loss  set  out  the 
amount  of  the  loss  upon  the  machinery  in  a 
lamping  sum,  but  there  is  no  allegation  that 
the  schedule  did  not  correctly  represent  the 
machinery  la  tbe  mill,  which  had  been  de- 
stroyed by  tbe  lira  It  is  urged  In  the  argu- 
ment that  the  schedule  which  contained  the 
itemized  statement  in  detail  of  the  ma- 
chinery, not  being  directly  Incorporated  In 
the  proofs  of  loss,  was  not  sworn  to  as  re- 
quired by  the  terms  of  the  policy.  But  no 
objection  was  made  to  tbe  schedule  upon  this 
ground  by  the  company  when  It  was  pre- 
sented, nor  was  any  request  made  to  have 
the  schedule  rerlfied  by  affidavit  The  ad- 
Joster  merely  requested  a  copy  of  the  sched- 
ule on  file  In  tlie  Pittsburg  office,  and  no 
more.  This  much  he  already  had  in  bis 
own  hands,  and  must  Iiave  been  thoroughly 
familiar  wltli. 

In  Gould  ▼.  InsTurance  Co.,  134  Pa.  570, 
19  Atl.  793,  19  Am.  St  Rep.  717,  the  present 
Chief  Justice  formulated  from  the  decisions 
a  rule  which  he  expressed  as  follows:  "If 
tbe  insured,  In  good  faith,  and  within  the 
stipulated  time,  does  what  he  plainly  Intends 
as  a  compliance  with  the  requirements  of 
hl8  iwllcy,  good  faith  equally  requires  that 
the  company  shall  promptly  notify  him  of 
their  objections,  so  as  to  give  blm  the  op- 
portunity to  obviate  them ;  and  mere  silence 
may  so  mislead  him  to  his  disadvantage,  to 
suppose  the  company  satlBfled,  as  to  l>e  of 
itself  sufficient  evidence  of  waiver  by  es- 
toppel" Under  this  rule,  it  was  tbe  duty 
of  the  Insurance  company,  or  its  represent- 
ative, to  expressly  request  a  sworn  copy  of 
the  schedule,  if  th^  Intended  to  insist  upon 
an  additional  affidavit 

As  we  are  of  opinion  tliat  the  court  below 
was  correct  In  ruling  that  the  proofs  fur- 
nished were  in  substantial  compliance  with 
the  terms  of  the  policy,  the  question  of 
walvw  does  not  arise,  and  need  not  be  con- 
sidered. 

It  is  also  urged  as  a  further  reason  why 
recovery  should  not  be  had  in  this  case,  that 
verified  plans  and  iq)eclflcatlons  of  the  build- 
ing claimed  to  have  been  destroyed,  together 
with  a  detailed  estimate  of  the  cost  of  re- 
placing tile  same,  were  not  furnished  In  com- 


pUanoe  with  a  request  made  by  the  adjuster. 
This  matter  is  not  Included  by  appellant  in 
tbe  statement  of  tbe  question  involved.  But 
if  It  is  properly  to  be  considered,  it  is  suffi- 
cient to  say  that  the  Insurance  was  upon  a 
single  building,  and  the  loss  was  total.  Con- 
sequently, no  other  proof  of  loss  than  the 
preliminary  notice  was  necessary.  Pomsyl- 
vania  Fire  Ins.  Go.  v.  Dougherty,  102  Pa. 
668;  Boe  v.  Insurance  Co.,  149  Pa.  04,  23 
AU.  718,  34  Am.  St  Rep.  595;  McGonlgle 
V.  Insurance  Co.,  168  Pa.  1,  31  AtL  868. 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


WALLACE  V.  BALTIMORE  ft  O.  R.  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 

1.  Cabbixbs — Lieu  tos  DEmnnBAOX. 

A  railroad  company  has  no  Hen  for  de- 
murrage on  property  transported  over  Its  road. 
[Ed.  Note. — For  cases  in  point  see  Cent  DiK. 
vol.  9,  Carriers,  S{  895,  896.] 

2.  iNjTTNonoN— Remedy  at  LiAW. 

A  bill  for  injonction  afminst  a  railroad 
company  for  refusal  to  deliver  three  cars  loaded 
with  freight  belonftinx  to  plaintiffs,  which  the 
railroad  company  claimetl  to  hold  for  demurniKe 
charges,  will  not  lie  as  plaintiff  has  an  adequate 
remedy  at  law  dther  In  replevin  or  trespass. 

[Ed.  Note.— For  eases  In  point  see  Cent  IMg. 
vol.  27,  Injunction,  {(  15-17.] 

Bill  by  F.  W.  Wallace  and  M.  L.  Wallace, 
against  tbe  Baltimore  &  Ohio  Railroad  Com- 
pany. Decree  for  plaintiffs,  and  defendant 
appeals.    Reversed. 

The  court  entered  tbe  following  decree: 
"That  the  said  defendants  be,  and  they 
hereby  are,  severally  perpetually  enjoined 
and  restrained  from  refusing,  neglecting, 
or  delaying  to  deliver  to  the  plaintiffs  the 
cars  of  lumber  and  freight  consigned  to  the 
said  plaintiffs  upon  the  siding  mentioned  la 
the  plalntlfTs  bill  of  complaint,  upon  pay- 
ment or  tender  of  tbe  freight  charges  due 
on  said  cars,  and  that  defendants  be,  and 
they  hereby  are,  severally  specially  required, 
ordered  and  directed  to  deliver  to  the  plain- 
tiffs, upon  their  siding  mentioned  in  the  bill 
of  complaint,  all  cars  of  freight  consigned 
to  the  plaintiffs,  and  now  or  hereafter  to 
come  into  the  iJOBsesslon  or  control  of  the 
defendant  company,  upon  payment  or  tender 
of  the  freight  charges  thereon." 

Argued  before  MITCHELL,  C.  J.,  and 
B^LL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Wylle  McCasUn,  and  Arrel,  Wilson  &  Har- 
rington, for  appellant  J.  Norman  Martin, 
for  appellee. 

BROWN,  J.  The  appellees  are  lumber 
dealers  in  tbe  city  of  New  CasUe.  They 
own  a  railroad  siding  or  switch  connected 
with  the  Baltimore  &  Ohio  Company's  line 
of  railroad,  on  which  that  company  has  for 
many  years  been  delivering  to  them .  car 
loads  of  lumber  consigned  to  them.    On  Sep- 
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tember  11,  1901,  the  company  seat  an  engine 
to  the  siding  and  took  poaaeaslon  of  three 
cars  standing  on  it,  loaded  or  partly  loaded 
with  lumber  belonging  to  the  appellees,  and 
which  had  been  delivered  to  them  by  the 
company  on  the  aaid  aiding.  These  cars 
were  taken  away  from  the  siding  by  the 
railroad  company  because  the  appellees  had 
refused  to  pay  demurrage  charged  for  their 
alleged  unreasonable  detention.  The  claim 
of  the  company  was  that  it  had  a  lien  for 
such  demurrage.  This  bill  was  filed  asking 
for  an  Injunction  to  restrain  the  railroad 
company  from  refusing,  neglecting,  or  delay- 
ing to  deliver  cars  of  lumber  and  freight 
consigned  to  the  appellees  upon  the  siding 
upon  their  payment  or  tender  of  the  freight 
due,  and  that  it  be  required  to  deliver  to 
them,  upon  payment  or  tender  of  the  freight 
charges,  all  cars  or  freight  consigned  to  them 
which  were  then  in  or  might  come  into  Its 
possession.  In  Its  answer  the  appellant  de- 
nied the  allegation  in  the  seventh  paragraph 
of  the  bill,  which  was  that  the  appellees 
had  other  cars  consigned  to  them  which  were 
held  by  the  company  in  its  yards  and  sidings, 
and  that  other  car  loads  of  lumber  bad 
been  ordered  and  purchased  by  them  and 
would  soon  arrive  in  the  yards  of  the  defend- 
ant company,  which  was  refusing,  and 
continued  to  refuse,  to  deliver  upon  their 
siding  car  loads  of  lumber  and  freight  con- 
signed to  them. 

The  appellant  had  no  lien  upon  the  cars 
taken  from  the  siding  for  demurrage  (Kico- 
lette  Lumber  Co.  v.  People's  Coal  Co.,  213 
Pa.  379,  62  Atl.  1060,  3  L.  B.  A.  (N.  S.)  327, 
110  Am.  St.  Rep.  550),  and  It  bad,  therefore, 
no  right  to  refuse  to  allow  the  appellees  to 
unload  the  cars  because  demurrage  was  not 
paid.  There  is  nothing  in  the  case  to  show 
that  such  a  lien  existed  in  favor  of  the  ap- 
pellant The  only  cars  which  the  company 
refused  to  deliver  to  the  appellees  were  the 
three  taken  from  the  siding.  M.  L.  Wal- 
lace, one  of  the  appellees,  admits  In  his  tes- 
timony that  he  had  not  demanded  delivery 
of  any  other  cars,  and  that  the  company 
had  not  refused  to  deliver  tiiem.  In  the 
court's  findings  of  fact  it  does  not  appear 
tliat  the  company  had  refused,  upon  de- 
mand, to  deliver  to  the  plaintiffs  any  other 
cars  than  these  three.  The  case  as  pre- 
sented below  was,  therefore,  not  that  of 
common  carrier  refusing  to  perform  Its  duty 
generally  to  the  appellees,  resulting  In  irrep- 
arable Injury  to  them  in  their  business,  but 
simply  a  refusal  to  deliver  to  them  on  their 
siding  three  particular  car  loads  of  lumber. 
For  the  refusal  of  the  company  to  deliver 
these  there  was  an  adequate  remedy  at 
law,  tither  in  trespass  or  replevin,  and  the 
proceeding  ought  to  have  been  on  the  com- 
mon-law side  of  the  court  If  the  appellees 
had  shown  persistent  refusal  on  the  part  of 
the  appellant  to  perform  Ite  constant  duty 
to  'Qiem,  a  different  situation  would  be 
presented,   and  equity    would   furnish   the 


only  adequate  relief,  but  It  wIU  not  interfere 
when  all  the  complainants  are  able  to  show 
is  a  refusal  to  deliver  specific  articles,  for  the 
refusal  to  deliver  which  there  Is  compensa- 
tion In  damages.  For  this  reason  tbe  twelfth 
assignment  of  error  is  sustained. 

The  decree  of  the  court  below  Is  reversed, 
and  It  is  now  ordered,  adjudged,  and  decreed 
that  the  plaintllTs  bill  be  dismissed,  with 
costs  to  the  appellant 


WEAVER  V.  SIDES. 
(Supreme  (3ourt  of  Pennsylvania.    Jan.  7.  1907.) 

Vbrdob     and     Pdbcuabkb  — Optioh  — Coh- 
sntucnoN. 

Defendant  gave  an  option  to  the  vendee 
by  which  he  agreed  to  convey  coal  within  IS 
months  from  date,  and  the  vendee  aKreed  to 
pay,  apart  from  the  sam  paid  at  the  time 
of  entering  into  the  contract,  one-third  in  9 
months  and  the  balance  In  IB  months.  BeZd, 
that  the  option  was  to  be  exercised  within 
nine  months  from  the  date  of  the  agreement. 

Appeal  from  Ck>art  of  Common  Pleas,  In- 
diana County. 

Action  by  J.  H.  Weaver  against  John  Sides 
and  others.  Judgment  for  plaintiff.  Defend- 
ants appeal.    Reversed. 

The  court  below  charged  in  part  na  fol- 
lows: "As  we  construe  this  agreement,  the 
first  thing  that  was  necessary  for  Mr.  Sides 
to  do  was,  as  the  article  says,  'present  to  Mr. 
Weaver  a  good  and  sufficient  deed,  dear  of 
all  incumbrances.'  If  that  had  been  done 
the  day  that  agreement  was  written,  on 
March  21,  1901,  then  it  would  have  been  Mr. 
Weaver's  duty,  In  0  months  from  tliat  day, 
to  have  paid  the  one-third  of  the  purchase 
money,  and  in  18  months  from  that  day  to 
have  paid  the  balance  of  the  purchase  money. 
But  there  was  a  covenant  that  Mr.  Sides  had 
18  months  In  which  to  fulfill  the  agree- 
ment; that,  I  take  it,  meant  that  be  had  18 
months  to  pr^are  a  good  and  sufficient  deed 
clear  of  incumbrances.  There  may  have  been 
judgments  against  this  property,  there  noay 
have  been  outstanding  liens  and  Incumbran- 
ces, and  therefore  tbls  agreement  provided 
that  Mr.  Sides  was  not  bound  to  tender  the 
deed  until  18  months  from  that  date,  namely, 
until  September  20, 1902.  At  that  time  Weaver 
tendered  him  the  purchase  money,  and  he 
has  followed  It  up  by  a  tender  in  court  In 
our  opinion  Mr.  Weaver  has  complied  with 
all  the  law  required  blm  to  do  under  this 
agreement  As  we  view  the  law  it  would  be 
your  duty  In  this  case  to  render  a  verdict  for 
the  land  described  in  the  writ  against  John 
Sides  and  Ann  Barnes.  *  *  *  In  this 
case,  gentlemen,  your  ver^ct  should  be  bi 
favor  of  the  plaintiff,  J.  H._Weaver,  and 
against  John  Sides  and  Aim  Barnes,  for  the 
land  described  In  the  writ" 

Verdict  and  judgment  for  plaintiff.  De- 
fendants aK>ealed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
and  STEWART.  JJ. 
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J.  N.  Bazika  and  William  Banks,  for  ap- 
pellants. D.  B.  Taylor  and  G.  E.  Sprout,  for 
ai^ellee. 

MESTREZAT,  J.  ThlB  la  an  action  of 
ejectment  bronght  by  J.  H.  Weaver,  the 
plaintiff,  and  tbe  appellee  here,  against  the 
defendants,  the  appellants  here,  to  recover 
the  coal  underlying  150  acres  of  land  In  Green 
township,  Indiana  county,  which  John  Sides 
and  his  wife  sold  the  plaintiff  by  a  contract 
in  writing  dated  March  21,  1901.  The  right 
of  the  plaintiff  to  recover  turns  upon  the 
proper  construction  of  the  agreement  The 
parts  material  to  the  Interpretation  of  the 
contract  are  as  follows :  "The  said  parties  of 
the  first  part  [John  Sides  and  wife]  hereby 
bargain  and  sell  unto  the  party  of  the  second 
part  (J.  H.  Weaver]  •  •  •  at  the  option 
of  tbe  said  parties  of  tbe  second  part,  and 
agree  to  convey  to  tbem,  their  heirs  or  as- 
signs, by  good  and  snfflclent  deed,  clear  of  all 
Incumbrances,  within  eighteen  months  from 
date,  all  tbe  coal,  together  with  the  right  to 
mine,  coke  and  carry  away  the  same^  under- 
lying that  certain  tract  of  land  aitaate  In 
Green  township,  Indiana  Co.,  Pa.  •  *  * 
containing  150  acres ;  In  consideration  where- 
of, tbe  said  party  of  the  second  part  hereby 
covenant  and  agree  to  pay  •  •  •  unto 
the  said  parties  of  the  first  part  •  •  • 
the  sum  of  twenty  dollars  ($20.00)  per  acre,  10 
dollars  on  tbe  execution  thereof,  •  •  • 
and  tbe  balance  payable  as  follows:  one- 
third  In  (9)  nine  months  and  the  balance  In 
el!;hteen  months  from  this  date,  deferred 
payments  to  be  secured  by  bond  and  mort- 
gage on  the  coal  conveyed,  In  case  the  land 
upon  examination  Is  found  satisfactory,  and 
the  {tarties  of  the  second  part  elect  to  take 
the  same  upon  presentation  and  delivery  of 
good  and  sufficient  deed  clear  of  all  In- 
cumbrances, granting  all  mining  and  coking 
rights."  On  the  trial  of  the  cause.  It  appear- 
ed that  Weaver  served  a  written  notice  on 
John  Sides  and  his  wife,  the  vendors,  on 
September  20,  1902,  one  day  prior  to  the  ex- 
piration of  18  months  from  tbe  date  of  tbe 
agre«nent,  that  he  elected  *to  take  the  coal 
and  coal  privileges  mentioned  In  said  option; 
the  tract  of  land  contains  150  acres  and  is 
situate  in  Green  township."  So  far  as  tbe 
evidence  dlsdoses,  Weaver  did  not  comply 
with  that  part  of  tbe  agreement  which  re- 
quired blm  to  pay  one-third  of  the  purchase 
money  in  nine  months,  nor  does  it  appear 
that  he  exercised  his  option  to  accept  the  coal 
other  than  by  the  notice  above  referred  to. 
The  learned  trial  Judge  charged  the  Jury  that 
tbe  first  thing  that  was  necessary  for  Mr. 
Sides  to  do  was,  "as  the  article  says,  present 
to  Mr.  Weaver  a  good  and  snfllclent  deed, 
clear  of  all  incumbrances,"  and.  If  that  had 
been  done  on  the  date  of  tbe  agreement  It 
ivould  have  been  Weaver's  duty  In  9  months 
thereafter  to  have  paid  the  one-third  of  the 
purdhase  mon«iy  and  in  18  months  to  have 


paid  the  balance  of  the  purchase  money ;  that 
Weaver  complied  with  the  contract  in  tender- 
ing to  Sides  the  purchase  mon^  Just  prior 
to  the  expiration  of  18  months  from  the  date 
of  the  contract  In  effect  the  learned  Judge 
held  that,  by  the  terms  of  the  agreement,  it 
was  the  du^  of  tbe  vendors  In  the  first  in- 
stance to  tender  a  deed  to  Weaver,  and  that 
he  was  required  in  9  months  thereafter  to 
make  tbe  first  payment  and  In  18  months  to 
pay  the  balance  of  the  purchase  money,  and 
that  as  the  vendors  had  not  tendered  a  deed, 
and  Weaver  bad  tendered  the  purchase  money 
within  18  months  from  the  date  of  tbe  agree- 
ment, he  had  complied  with  the  contract  and 
was  entitled  to  recover  the  coal.  Entertaining 
these  views,  the  court  directed  a  verdict  for 
the  plaintiff,  on  which  Judgment  was  entered, 
and  the  defendants  have  taken  this  appeal. 

We  think  the  learned  judge  erroneously 
interpreted  the  contract  of  tbe  parties.  It 
was  simply  an  option  grlvoi  by  the  owners 
to  Weaver  to  purchase  tbe  coal.  They  were 
not  required  to  present  Weaver  with  a  deed, 
or  take  any  other  action  concerning  tbe  sale, 
until  be  had,  as  proTided  In  tbe  agreement, 
found  tbe  land  satisfactory  and  had  exer- 
cised bis  option  and  elected  to  purchase. 
Thereupon  It  was  Incumbent  on  the  vendors 
to  present  Weaver  with  a  "good  and  suffi- 
cient deed,  clear  of  all  Incumbrances."  Nor 
was  Weaver  required  to  accept  a  deed  for  tbe 
coal  and  thereby  convert  the  option  Into  a 
sale,  nntll  be  had  been  given  an  opportunity 
to  ascertain  if  the  coal  was  satisfactory  to 
blm.  By  tbe  agreement  the  option  became 
a  sale,  and  Weaver  became  a  purchaser  only 
"in  case  the  land  upon  examination  is  found 
satisfactory  and  the  parties  of  the  second 
part  [Weaver]  elect  to  take  the  same."  Weav- 
er was,  therefore,  entitled  to  such  time  as 
the  option  gave  blm  to  examine  the  coal  and 
determine  whether  It  was  satisfactory,  and, 
until  he  bad  advised  the  vendors  of  that 
fact,  they  were  not  required  to  tender  a  deed, 
and  be  was  not  compelled  to  accept  one. 

When  was  Weaver  to  exercise  his  option 
to  purchase  the  coal?  Clearly  within  nine 
months  from  the  date  of  the  agreement. 
This  is  conclusively  shown  by  the  terms  of 
payment  set  forth  In  the  contract  The  pur- 
chase money,  except  tbe  $10  hand  money,  was 
payable  in  two  Installments,  in  9  months 
and  18  months  respectively.  One-third  was 
payable  In  nine  months  after  the  contract 
was  signed.  But  there  could  be  no  purchase 
money  due  because  there  was  no  sale  until 
Weaver  had  elected  to  accept  the  coal.  Un- 
til he  had  exercised  his  option  to  purcbbse, 
tbe  Installment  due  by  tbe  terms  of  the  agree- 
ment in  nine  months  was  not  payable,  and 
tbe  vendors  could  not  have  enforced  payment 
by  a  suit  Tbe  option  would  not  become  a 
sale,  and  hence  tbe  purchase  money  would 
not  become  payable  until  action  on  tbe  pait 
of  Weaver  showing  an  acceptance  of  the  coal. 
It  is,  therefore,  apparent  that,  aa  tbe  pai.>^ 
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ties  agreed  tbat  •ne-thlrd  «f  the  purchase 
money — the  first  paymoit — Bhonld  be  paid  In 
nine  months,  tli^  contonplated  that  Weaver 
should  exercise  his  option  to  purchase  within 
that  period.  Such  action  bj  him  would  con- 
vert the  option  Into  a  sale  of  the  coal  and 
make  the  purchaser  liable  for  that  Install- 
ment of  purchase  money.  This  Interpreta- 
tion of  the  contract  Is  confirmed  by  the  sub- 
sequent provision  that  the  balance  or  two- 
thirds  of  the  purchase  money  was  payable 
within  18  months  from  the  date  of  the  agree- 
ment, and  the  deferred  payment  was  "to  be 
secured  by  bond  and  mortgage  on  the  coal 
conveyed."  This  clause  of  the  agreement 
manifestly  contemplates  an  acceptance  by 
Weaver  of  the  coal  within  nine  months  and 
the  delivery  of  a  deed  by  the  vendors,  In  or- 
der that  a  mortgage  <»  the  coal  "conveyed" 
might  be  given  by  the  vendee  for  the  residue 
of  the  purchase  money.  If,  as  contended  by 
Weaver,  he  bad  18  months  to  exercise  his 
option  to  purchase,  the  entire  purchase  mon- 
ey would  then  be  due  and  payable,  and  there 
would  be  no  occasion  for  a  bond  and  mort- 
gage, as  there  would  be  none  of  the  purchase 
money  to  secure.  All  the  purchase  money 
was  due  and  payable  within  18  months  from 
ths  date  of  the  agreement,  and.  If  the  coal 
had  been  accepted,  the  vendors  after  that 
date  could  have  compelled  its  payment.  If, 
however,  the  vendee's  Interpretation  of  the 
agreement  Is  to  prevail,  this  clause  of  the 
agreement  would,  at  his  option  not  to  elect 
to  purchase  until  immediately  prior  to  the 
expiration  of  the  18  months,  be  wholly  un- 
necessary, and  must  be  disregarded  and 
treated  as  inoperative.  But  this  construction 
is  contrary  to  the  well-eatabUshed  rule  ap- 
plied in  the  interpretation  of  written  agree- 
ments which  requires  the  agreement  to  be  so 
construed  that,  if  possible,  all  the  parts  thereof 
be  given  effect  The  enforcement  of  this  rule 
requires  the  agreement  to  be  construed  as  an 
option  exercisable  within  nine  months,  and 
that  it  was  the  duty  of  the  vendors,  upon  the 
acceptance  of  the  coal  within  that  time,  to 
tender  "a  good  and  sufficient  deed,  clear  of 
all  incumbrances"  to  Weaver,  who  was  re- 
quired to  pay  the  Installment  of  purchase 
money  then  due  and  secure  the  deferred  pay- 
ment, in  the  language  of  the  contract,  "by 
bond  and  mortgage  on  the  coal  conveyed." 
The  option  was  crudely  and  Inartlficially 
drawn,  but  Its  taior  and  the  Intention  of  the 
parties  may  be  ascertained  by  Interpreting 
the  Instrument  as  a  whole.  Our  construction 
gives  effect  to  every  part  of  it,  and  manifest- 
ly carries  out  the  intention  of  the  parties. 
We  are^  therefore,  of  the  opinion  that  the 
learned  trial  Judge  erroneously  interpreted 
the  contract  entered  Into  by  the  parties, 
and  should  not  have  directed  a  verdict  for 
the  plaintiff. 

The  fourth  assignment  of  error  is  sustain- 
ed, the  judgment  Is  reversed,  and  Judgment  to 
now  entered  for  the  defendants. 


SYDNET  V,  UNTON. 
(Supreme  Court  of  Pennsylvania.    Jan.  7.  1907> 

1.  AppxAir-BjiviEW— Grant  or  NoHaun. 

Granting  of  nonsuit  because  of  nnreaaon- 
able  delay  m  plaintiff  in  ■ecurinK  letum  of  a 
commission  to  take  testimony  will  not  be  re- 
viewed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die 
vol.  3,  Appeal  and  Error,  {  3848.] 

2.  Saw— DiBMissAi.   and   Nonsurr. 

The  propriety  of  an  order  granting  k  noB- 
snit  must  be  determined  by  the  facts  existimc 
at  the  time  of  Its  entry. 

Appeal  from  Court  of  Common  Pleas, 
Armstrong  County. 

Action  by  Algernon  Bl.  Sydney,  adminis- 
trator of  Samuel  Lewis,  to  use  of  H.  A. 
Colwell,  against  Elwlna  Linton.  From  an 
order  refusing  to  take  off  nonsuit,  pialntltt 
appeals.    Affirmed. 

Argued  before  MITCHELL,  O.  J.  and 
FELL,  BROWN,  MB8TEEZAT,  POTTEB, 
ELKIN,  and  Stewart,  JJ. 

Thomas  Watson,  R.  A.  McCuUough,  and 
George  B.  Wallace,  for  appellant  B.  I* 
Ralston,  for  appellee. 

FEB  CURIAM.  Following  a  suggestion 
made  by  this  court  when  the  case  was  liere 
last  (207  Pa.  320,  56  Atl.  874)  the  learned 
Judge  below  on  petition,  answer,  and  role 
to  show  cause,  awarded  an  issue  to  deter- 
mine what  payments  had  been  made  on  the 
Judgment  by  the  defendant  or  by  her  co- 
obligor,  for  which  she  was  entitled  to  credit 
This  issue  was  framed  by  the  court  Septem- 
ber 10,  1904,  and  was  put  on  the  trial  list 
for  December  term  of  tbat  year,  but  the 
plaintiff  in  the  issue,  present  appellant,  fail- 
ing to  appear  It  was  continued  to  the  March 
term,  1905,  when  it  was  again  continued  on 
appellant's  application,  because  a  commission 
issued  by  bee  to  take  testimony  in  England 
had  not  been  returned.  Trial  was  again 
called  in  June,  1906,  and  the  commission  hav- 
ing been  refused  admission  in  evidence  be- 
cause Improperly  executed,  the  court  again 
continued  the  trial  until  August  15tb,  ap- 
parently with  a  peremptory  direction  that 
the  case  must  be  tried  then.  At  that  date, 
the  testimony  not  being  produced,  the  court 
made  the  following  order:  "Now,  August  15, 
1906,  this  case  having  been  on  trial  June  8. 
1905,  at  which  time  the  depositions  were  of- 
fered, which  were  wholly  contrary  to  the 
rules  of  the  Armstrong  county  court  and 
Illegal,  which  caused  an  adjournment  until 
the  date  August  15,  1905,  In  (M^er  that  the 
plaintiff  might  secure  the  testimony  in  a 
proper  and  legal  manner,  and,  in  the  opinion 
of  the  court,  time  sufficient  having  elapsed  In 
which  to  secure  the  testimony,  we  do  not 
think  this  reason  to  continue  the  case  is 
sufficient  to  move  us  to  refuse  the  granting 
of  the  nonsuit  This  is  especially  true  in 
view  of  the  fact  that  this  court  was  three 
times  called  to  Klttannlng  for  trial  of  this 
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case,  as  he  was  especially  certlfled  from  the 
president  Judge  of  Armstrong  county.  It 
seems  like  trifling  with  Justice,  and.  In  view 
-of  all  the  facts  and  circumBtances  connected 
with  this,  and  farther.  In  view  of  the  fact 
that  there  Is  no  testimony  to  sustain  the  con- 
tention of  the  plaintiff,  we  grant  the  motion 
tor  nonsuit" 

It  certainly  cannot  be  maintained  on  this 
state  of  facts  that  the  court  was  unduly 
banh.  The  case  was  old,  had  been  twice 
bere  on  appeal,  and  since  the  last  appeal 
had  been  continued  three  times.  The  depo- 
sitions, however,  subsequently  arrived,  and 
the  Jndge,  though  not  bound  to  do  so,  did. 
In  fact,  examine  them.  The  main  stress 
of  appellant's  argument  is  that  on  this  ex- 
amination he  reached  an  erroneons  condn* 
slon.  Of  this  we  have  not  been  convinced, 
but,  even  if  our  views  had  differed  from  his, 
we  should  not  be  Justified  in  reversing  the 
Judgment,  for  it  was  a  nonsuit  and  Its  pro- 
priety most  be  determined  by  the  facts  as 
they  existed  at  the  time  of  Its  entry.  The 
snbsequMit  hearing  which  he  gave  appellant 
on  the  depositions  was  an  act  of  gprace  wlildi 
might  have  authorized  him  to  open  the  Judg- 
ment and  take  off  the  nonsuit,  but  his  refus- 
al to  do  so  did  not  make  the  nonsuit  erro- 
neous. 

Judgment  afflrmed. 


ARM8TR0N0  COUNTY  TRUST  00.  T. 

BOOZER. 

<Sapreme  Court  of  Pennsylvania.    Jan.  7,  1807.) 

1.  BxvconoH  —  SHXBin'8      8ai,b— SxiTiKa 
Abidk. 

A  petition  to  set  aside  a  sheriff's  sale  ivill 
not  be  granted  where  the  essential  facts  are 
not  verified  by  affidavit  and  are  aliunde  the 
record. 

2.  Samk— Pktitior. 

A  petition  to  set  aside  a  sheriff's  sale 
should  set  forth  the  amount  the  property  sold 
for  and  the  probable  amount  it  would  brinx  on 
resale. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dtx. 
voL  21,  Execution.  {  717.1 

Appeal  from  Court  of  Common  Pleas, 
Armstrong  County. 

Action  by  the  Armstrong  County  Trust 
Company  against  George  Booser.  Judgment 
for  plaintiff.  From  an  order  dismissing 
petition  to  set  aside  sherilTB  sale,  Polly  G. 
Boozer  aM)eaI&    Affirmed. 

REED,  P.  Jn  specially  presiding,  filed  the 
following  opinion:  "And  now,  March  22, 
1906,  the  essential  facts  averred  In  this  pe- 
tition which  wonld  move  the  court  to  grant  a 
rule  thereon  and  to  set  aside  the  sale  are 
alitmde  the  record,  and  the  failure  to  verify 
them  by  afiSdavit  is  fatal  to  the  application. 
Uoreover,  the  petition  is  defective  in  not 
setting  forth  the  amount  the  property  sold 
for  and  at  least  the  probable  amount  that  it 
wonld  bring  on  a  resale.  So  far  as  the  con- 
dition of  the  records  referred  to  is  ooncemed. 


the  petitioner  had  the  same  information  and 
knowledge  possessed  by  the  execution  credit- 
ors and  purchaser  of  the  property,  and  it  is 
not  spparent  that  she  was  not  In  as  good 
position  to  protect  her  Judgment  at  the  time 
of  the  sale  as  she  would  be  on  a  resale.  Fur- 
thermore, it  wonld  not  be  fair  to  the  pur- 
chaser to  permit  her  to  stand  by  and  put 
upon  It  the  burden  of  bidding  up  the  property 
for  the  protection  and  benefit  of  both  her  and 
itself,  and  then  allow  her  to  come  in  and 
have  the  sale  set  aside  Ijecause  the  property 
was  knocked  down  to  it  at  less  than  what  she 
alleges  is  its  actual  value." 

For  the  reasons  stated,  the  rule  prayed  for 
Is  denied,  and  the  motion  to  set  aside  the 
sale  refused. 

Argued  before  MITCHELti,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
EL.KIN,  and  STEWART,  JJ. 

Thomas  C  Frame,  J.  P.  Cnlbertson,  and 
W.  J.  Christy,  for  appellant  Boss  Reynolds, 
for  appellee. 

PER  CURIAM.  Judgment  affirmed  on  the 
opinion  of  the  court  below  dismissing  the  pe- 
tition. 


CONNELIiSVILLB  GAS  COAL  CO.  v.  BAL- 
TIMORE &  O.  R.  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  7,  1907.) 

1.  Advmsb  Posskssion— Right  of  Wat. 

Where  a  railroad  company  takes  land  for 
its  rixht  of  way  without  oompeasation,  it  can- 
not acquire  title  by  adverse  possession. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  1,  Adrersa  Possession,  |  61.] 

2.  Eminent    Douain  — Rekkdiks    or   Land- 
owNitRS— Etectment— Stat  ot  Execution. 

Where  a  railroad  company  has  taken  land 
for  its  right  of  way  without  compensation,  tlie 
owner  may  maintain  ejectment  bat  an  execu- 
tion under  a  judgment  in  his  favor  will  be 
stayed  to  allow  condemnation  proceedings. 

Appeal  from  Court  of  Common  Pleas,  Fay- 
ette County. 

Action  by  Connellsvllle  Gas  Coal  Company 
against  Baltimore  &  Ohio  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  and  ELKIN,  JJ. 

Thomas  H.  Hudson,  James  R.  Cray  and 
D.  W.  McDonald,  for  appellant  John  C. 
Uhle  and  Edward  Campbell,  for  appellee. 

BROWN,  J.  In  1882,  the  Ohio  &  Baltimore 
Short  Line  Railway  Company,  with  the  con- 
sent of  the  appellee,  the  owner  of  the  three 
tracts  of  land  in  controversy,  entered  upon 
them  and  constmcted  a  railroad  over  them. 
In  the  construction  of  this  railroad,  and  in 
making  the  Improvements  necessary  in  con- 
nection with  the  same,  the  railway  company 
expended  large  sums  of  money,  and  It  and  the 
Baltimore  &  Ohio  Railroad  Company,  the  ap- 
pellant Its  lessee,  have,  from  the  time  tbs 
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lands  were  80  occupied  for  railroad  purposes 
np  to  the  institution  of  this  suit  in  January, 
1905,  been  in  the  ezclnsiye  and  undisputed 
possession  of  them.  Aa  tbis  possession  lias 
been  ezclualre  and  la  claimed  by  tbe  appel- 
lant to  have  been  adverae  for  more  than  21 
years,  its  contention  Is  that  the  statute  of 
limitations  of  March  28,  1785  (2  Smith's 
Laws,  p.  299),  Is  a  bar  to  the  plalntUTs  right 
to  recover. 

That  the  statute  of  limitations  is  not  a  bar 
to  the  right  of  the  plaintiff  to  be  compensa- 
ted for  the  taking  of  its  lands  by  the  rail- 
way company  having  the  right  of  eminent 
domain  is  not  an  open  question  with  us,  and 
the  learned  trial  judge  correctly  so  held  In 
directing  a  verdict  for  the  appellee,  on  which 
Jadgment  was  entered  "with  stay  of  execu- 
tion thereon  for  ninety  days  to  enable  the 
railroad  company  to  proceed  under  the  stat- 
ute and  procure  the  condemnation  of  land, 
etc."  The  Ohio  &  Baltimore  Short  Line  Rail- 
way Company  having  entered  upon  the  lands 
of  the  appellee  for  the  purpose  of  construct- 
ing its  road  upon  them,  neither  it  nor  its 
lessee  can  set  up  an  adverse  holding,  either 
under  the  statute  of  limitations  or  as  a  pre- 
scriptive easement,  in  bar  of  the  right  of  the 
appellee  to  receive  compensation  for  what- 
ever damages  it  may  bnve  sustained.  Wheel- 
ing, Pittsburg  &  Baltimore  Ry.  Co.  v.  Cle- 
land.  37  Leg.  Int  466;  Covert  v.  Pittsburg 
and  Western  Railway  Co.,  204  Pa.  341,  54 
Atl.  170;  Carter  v.  Ridge  Turnpike  Co.,  208 
'  Pa.  665,  57  Atl,  988.  The  uncontradicted  tes- 
timony la  that  the  appellee  has  not  been  com- 
pensated for  the  taking  of  Its  lands,  but,  hav- 
ing permitted  the  railway  company  to  enter 
upon  them  In  advance  of  the  ascertainment 
of  damages  and  make  large  e2X)endlture8  ui>- 
on  them  In  the  construction  and  operation 
of  its  railroad,  it  would  be  inequitable  to 
now  permit  them  to  be  taken  from  the  ap- 
pellant, unless  it  should  refuse  to  proceed  in 
the  statutory  way  to  have  the  damages  as- 
certained. This  action  of  ejectment,  equitable 
In  its  character,  was  properly  brought  for 
the  purpose  of  quickening  the  appellant  to 
the  performance  of  its  duty  to  take  proper 
steps  to  ascertain  what  compensation  ought 
to  be  paid  to  the  appellee.  Oliver  et  al.  v. 
Pittsburg,  V.  &  C.  Ry.  Co.,  131  Pa.  408,  19 
Atl.  47,  17  Am.  St.  Rep.  814. 

The  effect  of  the  judgment  below  Is  to  per- 
mit the  appellant  to  retain  possession  of  tlie 
lands  upon  making  proper  compensation  for 
whatever  damages  may  have  been  sustained 


by  the  appellee,  and  it  is  therefore  affirmed. 


X 


DOUGLAS  V.  HUSTBAD. 
(Suprane  Court  of  Pennsylvania.    Jan.  7, 1907.) 
1.  PBiROiPAi.  ASD  AosNT  —  Misconduct  or 

AOINT. 

On  the  final  day  for  the  declaration  of  an 
option,  the  afrent  of  a  vendor  refused  to  de- 
liver a  deed  though  the  vendee  was  ready  and 
willing  to  take  the  land.    Held,  that  the  vendor 


could  not  take  advanta«e  of  Ua  ageafs   mis- 
conduct. 

fBd.  Note.— For  cases  hi  point,  see  Cent.  Dig, 
vol.  40,  Principal  and  Agent,  H  509.  602.] 

2.  Vbhdob    and    Pusohassb  —  Bcnnux,     or 
DxxD— Tender  of  Pricx. 

Where  the  agent  of  a  vendor  has  declared 
that  he  will  not  deliver  a  deed,  the  vendee  ia 
not  required  to  make  a  formal  tender  of  the 
money. 

rSd.  Note.— For  cases  in  point,  see  Cent.  Dis. 
voL  48,  Vendor  and  Purchaser.  (  844;  vol.  45. 
Tender,  «  6.  7,  48,  53.] 

8.  COJJTBACTS— MUT0AI.    Acts— PXKrOBHANCK. 

/Flalntiff  need  only  aver  that  he  was  ready 
and  willing  to  perform  his  part  of  the  con- 
tract, where  the  acts  to  be  done  by  the  parties 
are  mutual  and  to  be  performed  at  the  same 
time./ 

TEO.  Note.— For  cases  In  point  see  Gent.  DiK- 
vol.  11,  Contracts,  ({  1664.  1667.  1668.] 

Appeal  from  Court  of  Common  Pleu^ 
Greene  County. 

Action  by  John  S.  Douglas  against  James 
M.  Hustead.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

The  court  below  charged  in  part  as  follows: 
"Tou  have  learned,  gentlemen  of  the  Jury, 
that,  if  this  second  option  was  taken  subject 
to  the  first,  which  seems  to  have  been  ad- 
mitted here,  and  the  parties  who  took  tbis 
coal  had  notice  of  the  option  held  by  Mr. 
Douglas,  It  would  be  subject  to  that,  and  their 
rights  would  be  subservient  to  whatever 
rights  Douglas  had,  provided  any  rights  ac- 
crued to  him  under  his  contract  These  facts, 
I  take  it  are  practically  undisputed.  As  I 
recall  Mr.  Roby's  testimony,  it  was  his  nn- 
derstandlng,  when  he  inclosed  his  paper  to 
Mr.  Douglas,  that  Mr.  Douglas  was  to  close 
up  with  whoever  he  succeeded  In  selling  the 
coal  to.  The  matter  is  just  this,  gentlemoi  of 
the  jury.  If  that  was  t^e  agreement  of  the 
parties  and  they  afterwards  Incorporated  that 
in  the  option  by  parol,  by  agreeing  to  trans- 
fer the  coal  in  that  way,  by  the  parties  men- 
tioned, and  you  are  satisfied  t^ese  steps  were 
taken  with  the  knowledge  and  consent  on  the 
part  of  Mr.  Roby  and  Mr.  Henderson,  as  I 
take  It,'  they  would  be  bound  here  by  the 
transaction  as  it  occurred,  because  Mr.  Kyle's 
employment  as  attorney  or  agent  would 
operate  just  as  firmly  against  them  as  any- 
body. 

"There  has  been  some  discussion  as  to  the 
agency  of  Mr.  Kyle.  Tou  must  remember 
Mr.  Douglas  was  operating  under  a  contract 
partly  In  his  own  behalf  and  partly  In  their 
behalf,  and,  if  he  employed  Mr.  Kyle  to  close 
the  matter  np,  and  it  la  a  practical  and  rea- 
sonable thing  to  do  in  mattera  of  this  kind, 
to  have  the  services  of  an  attorney,  where 
legal  title  ia  to  be  passed  and  money  to  be 
paid,  Mr.  Douglas  would  have  a  perfect  right 
to  do  that.  In  order  to  close  the  transaction 
up  in  that  way.  A  man's  agency  is  not 
limited  by  what  his  principal  may  have  told 
him,  but  by  what  the  apparent  scope  of  his 
authority  is,  and  by  what  under  the  circum- 
stances, he  would  reasonably  be  expected  to 
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hKve  a  right  to  do,  not  by  what  bis  principal 
may  have  told  the  agent  to  do,  but  by  what 
he  does  do,  and  by  all  snrroundlng  clrcnm- 
Btances  and  facts  of  the  case,  which  the 
principal  ought,  with  doe  prudence  and  care, 
know  that  be  is  doing,  or  If  he  does  not  know 
be  Is  doing,  has  opportunity  to  tmow.  It 
does  not  strike  me  that  Mr.  Kyle  was  the 
agent  of  the  one  party  more  than  the  other. 
You  may  say  be  was  agent  for  all  the  par- 
ties, as  well  Mr.  Henderson  and  Mr.  Roby  as 
Mr.  Douglas.  So  It  all  comes  to  a  qnestlon 
of  fact  for  yon  to  determine,  what  this  con- 
tract was  and  how  it  was  carried  out  If 
the  plaintiff  did  all  he  says  he  did  in  good 
faith,  and  all  he  could  be  expected  to  do, 
then  these  parties  are  bound  by  it,  and  the 
plaintiff  ought  to  recover  a  verdict  here  at 
your  bands  for  the  premises  described  In 
the  writ.  Of  course  be  is  to  pay  what  he  baa 
already  offered  to  pay,  the  amount  of  the 
purchase  money  be  agreed  to  pay,  or  |29  an 
acre  for  the  coal. 

"As  to  the  ccmvorsatlon  on  January  let, 
when  Mr.  Henderson  called  Mr.  Douglas  to 
the  telephone  and  notified  him  he  considered 
the  contract  at  an  end — If  you  will  go  back 
to  the  contract  to  the  beginning,  their  un- 
divided two-thirds  of  the  coal  was  conveyed 
to  Mr.  Peters,  making  bim  the  trustee  for 
Roby  and  Henderson,  and  I  do  not  take  it 
that  the  defendants  had  a  right  to  rescind 
this  option  in  that  way,  abruptly  on  January 
1st,  by  verbal  notice,  that  all  rights  ceased 
on  the  part  of  Douglas.  It  strikes  me,  If  b« 
exi>ected  to  enforce  a  specific  performance 
in  the  payment  of  the  purchase  money.  In 
other  words.  If  they  expected  on  that  particu- 
lar day  to  exact  this  money  from  Douglas,  they 
should  have  taken  the  steps  necessary  to  see 
that  Mr.  Peters,  who  held  the  title,  was  ready 
to  transfer  that  over,  and,  if  they  let  that 
go  by  without  doing  that  much  on  their  part, 
or  without  giving  some  protection  to  Mr. 
Douglas  in  that  regard,  they  could  not  re- 
scind the  contract  without  reasonable  notice, 
that  being  the  role  of  contracts  In  that  re- 
gard. Where  there  are  mutual  benefits  or 
mutual  rights  between  parties  and  a  time 
fixed  for  the  performance  of  an  act  without 
either  party  performing  their  reasonable 
parts,  neither  party  could  rescind  without 
notice  to  tbe  other. 

"I  instruct  yon.  If  you  believe  this  evi- 
dence, tbat  the  deed  was  withheld  by  Mr. 
Kyle  In  tbat  way,  not  through  the  fault  of 
Mr.  Douglas,  but  through  some  direction  from 
Mr.  Peters  as  to  the  distribution  of  tbe  pro- 
ceeds. Mr.  Douglas'  Interest  Is  not  affected 
here.  The  other  parties  having  agreed  tbat 
he  should  sell  and  tbe  conveyance  be  made  to 
his  assigns,  bis  rights  are  not  affected  here, 
and  more  particularly  where  there  Is  a  top 
option  here  at  what  appears  to  be  a  higber 
price.  Of  course  It  would  be  to  tbe  interest 
of  Boby  and  Henderson  tbat  tbe  option 
should  not  be  executed  if  they  could  sell  at 
a  higher  price.    The  law  would  require  them 


to  act  In  good  faith,  and,  If  Douglas,  the 
plaintiff,  prosecuted  bis  rights  under  the 
contract  in  good  faith,  and  was  ready  to  pay 
for  the  coal  he  had  bought,  and  if  the  evi- 
dence Is  believed  by  yon,  he  has  done  all  In 
his  power,  then  these  parties  should  be  made 
to  convey  tbe  whole  premises  In  consideration 
of  the  money  be  agreed  to  pay  for  It. 

"You  have  heard  the  testimony  of  Mr.  Kyle 
as  to  the  conversation  that  took  place  be- 
tween bim  and  Mr.  Henderson  at  Uniontown, 
Mr.  Kyle  communicating  to  Mr.  Henderson 
tbat  Mr.  Peters,  one  of  the  parties  or  owners 
of  the  c<2,il,  was  getting  $32  an  acre,  and  the 
others  perhaps  getting  $29,  and  that  Mr. 
Henderson  expressed  dissatisfaction  at  that 
Yon  will  recall  in  tbat  connection,  gentlemen 
of  the  Jury,  that  the  contract  between  Doug- 
las and  Henderson  and  Peters  was  an  entirely 
Independent  contract,  not  connected  with 
the  option  of  Roby  and  Henderson  with  Doug- 
las, and  they  have  no  reasonable  or  Just 
grounds  for  complaint  on  tbat  accord.  Ab 
Mr.  Henderson  promptly  admitted  on  the 
stand  that  whatever  the  contract  was  be- 
tween Mr.  Peters  and  the  parties  he  sold  to 
was  nothing  to  him." 

Plaintiff  presented  these  points : 

(1)  "If  the  Jury  believe  from  the  evidence 
tbat  W.  J.  Kyle  was  the  agent  properly  con- 
Btltuted  and  appointed  by  all  the  parties  then 
in  Interest,  to  wit  Roby,  Henderson,  Peters, 
and  Douglas,  to  close  the  deal  for  the  prem- 
ises In  dispute  to  James  Kvans,  and  that.  In 
pursuance  of  said  agency,  the  said  agent  bad 
in  his  possession  prior  to  December  30,  1900, 
a  deed  which  was  duly  executed  and  ac- 
knowledged by  the  said  Peters,  in  whom  was 
tbe  complete  paper  title,  conveying  tbe  same 
to  the  said  James  Bvans,  for  delivery  to 
Mr.  Bvans  on  i)ayment  of  the  purchase 
money,  and,  if  tbe  Jury  shall  further  believe 
from  tbe  evidence  that  prior  to  December 
80,  1900,  J.  W.  Ray,  as  attorney  for  the  said 
James  Evans,  tendered  to  tbe  said  agent, 
W.  J.  Kyle,  the  check  of  James  Evans  for 
the  whole  amount  of  tbe  purchase  money, 
due  tbe  said  Roby  and  Henderson,  and  de- 
manded the  delivery  of  the  deed,  which  deed 
was  then  in  said  agent's  custody,  and  tbat 
the  agent  made  no  objection  whatever  to 
tbe  said  check,  but  on  the  contrary,  ex- 
pressed an  entire  willingness  to  accept  the 
same,  but  refused  to  deliver  the  deed,  that 
then  the  tender  so  made  was  sufficient  In  law, 
and  binding  and  conclusive  upon  the  said 
Roby,  Henderson,  and  Peters."  Answer: 
"That  proposition  is  affirmed  in  connection 
with  tbe  facts  in  this  case  If  you  so  flud 
them." 

(2)  "The  covenants  contained  In  the  con- 
tract in  suit  dated  October  6,  1900,  are 
mutual  and  dependent  and  It  was  as  much 
the  duty  of  the  vendors  therein  to  tender  a 
deed  for  the  premises  in  question,  as  for 
the  vendee  to  tender  the  purchase  money,  and, 
if  the  time  fixed  for  the  payment  of  the 
purchase  money  and  the  delivery  of  a  deed 
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was  allowed  to  pan  by  wltbont  either  a 
tender  of  tlie  purchase  money  or  a  tender  of 
the  deed,  then  the  time  for  performance  of 
the  parties  became  Indefinite,  aad  neither 
could  rescind  the  contract  without  at  least 
reasonable  notice  to  the  other."  Answer: 
"Now,  that  proposition  Is  correct  in  the  way 
in  which  I  have  already  Indicated  to  yon; 
that  it  was  incumbent  upon  these  parties  if 
they  Intended  to  exact  the  purchase  money 
at  that  time,  it  was  his  duty  to  see  that  the 
trustee,  who  had  the  paper  title,  would  do 
what  was  incumbent  on  their  part  in  the 
way  of  a  transfer  of  tbeir  interest.*' 
Defendant  presented  these  points: 

(2)  "Under  the  contract  between  Roby  and 
Hoiderson,  defendants'  vendors,  and  the 
plaintiff.  If  otherwise  entitled  to  recoyer, 
plaintiff  must  show  a  legal  toider  of  the 
money  due  from  himself  to  said  Henderaom 
and  Roby  as  a  prerequisite  to  his  right  to 
bring  in  this  action."  Answer:  "That  propo- 
sition is  correct  but  you  muut  remember  what 
facts  are  shown  here  to  which  I  hare  already 
called  your  attention.  If  the  facts  are  as 
detailed  by  the  plaintiff,  that  an  agreement 
was  made  by  whl<di  the  deed  was  to  pass 
from  Peters  to  Evans  and  they  knew  what 
was  being  proposed,  then  the  tender  to  Mr. 
Kyle  would  be  a  tender  to  them,  because  It 
was  carrying  out  the  agreement  they  entered 
Into." 

(3)  "Under  the  circumstances  of  this  case, 
unless  the  said  Henderson  and  Roby  author^ 
Ized  the  conveyance  of  their  interest  by  a 
deed  for  the  whole,  made  by  B.  M.  Peters  to 
James  Evans,  to  be  placed  In  the  hands  of 
W.  J.  Kyle  for  delivery,  there  was  no  proper 
or  legal  tender  made."  Answer :  "That  prop- 
osition Is  correct,  but  It  would  not  be  neces- 
sary to  find  there  were  specific  directions  to 
Mr.  Kyle.  If  there  were  directions  to  Mr. 
Peters,  Mr.  Kyle,  acting  as  attorney  for  Mr. 
Peters,  as  much  as  Mr.  Douglas,  that  would 
bind  Roby  and  Henderson." 

(4)  "If  the  Jury  believe  from  the  evidence 
that  W.  3.  Kyle,  In  holding  the  deed  from 
E.  M.  Peters  to  James  Evans,  and  In  treat- 
ing with  Evans'  attorney  in  regard  to  the 
delivery  thereof,  was  acting  as  the  agent  of 
E.  M.  Peters,  eL  tender  to  him  would  not  be  a 
valid  tender,  and  would  not  bind  the  said 
Henderson  and  Roby."  Answer:  "I  cannot 
concur  on  tliat  proposition ;  I  think  tt  would. 
Mr.  Peters,  acting  under  written  Instructions 
from  Roby  and  Henderson,  I  think  It  would 
be  binding  on  these  parties,  so  far  as  Dong- 
las'  rights  in  the  matter  are  concerned,  he 
having  done  nothing  to  vitiate  bis  contract." 

Verdict  and  Judgment  for  plaintiff.  De- 
fendant appealed. 

Argued  before  MITCHELL,  a  J.,  and 
TELL,  BROWN,  MESTREZAT,  POTTER, 
and  STEWART,  JJ.  . 

Thomas  S.  Crago,  for  appellants.  J.  W. 
Raj,  W.  J.  Kyle  and  &  M.  Smith,  for  ap- 
pellee. 


STEWART,  J.    The  legal  title  to  the  land 
that  is  the  subject  of  this  controversy  was 
in  one  E.  M.  Petors;   the  actual  ownership 
was  In  Peters,  Henderson,  and  Roby,  who 
each  held  a  one-third  interest     Peters  bad 
given  an  option  on  his  one-third  to  Hender- 
son who  had  assigned  It  to  the  plalntifl,  John 
S.    Douglas.     Subseaoaitly,   on   October    6, 
1006,  Douglas  procured  an  option  from  H&t- 
derson  and  Roby  for  their  interests.     It  is 
this  latter  option  that  concerns  us  In  the 
present  inquiry,  since  the  action  in  the  court 
below  related  only  to  the  interests  of  Hoider- 
son  and  Roby.    By  the  terms  of  this  option 
Douglas  was  to  have  until  the  aotfa  of  Octo- 
ber following  to  Indicate  his  acceptance  of 
the  land,  at  the  rate  of  |29  per  acre,  the  pur- 
chase money  to  be  paid  on  or  before  the 
SOtfa  of  December  following.    Within  the  pe- 
riod fixed,  Douglas  gave  written  notice  of 
Us  acceptance,  and  the  option  thereupon  l>e- 
came  a  contract  of  sal&    Peters,  holder  of 
the  legal  title,  lived  in  the  state  of  Ohio; 
Henderson,   Roby,   and   Douglas  resided   In 
Unlontown,  Pa.,  and  the  land  was  In  Greene 
county.    While  the  agreement  was  for  a  sale 
to  Douglas,  It  was  In  contemplation  of  the 
parties  that  he  would  market  the  propeetj, 
and  find  a  purchaser  at  an  advanced  price 
for   his  own   advantage^    By   the   common 
understanding   the   interests  of   Henderson 
and  Roby  were  to  pass  to  the  vendee  by  the 
conveyance  from  Peters  of  the  legal    tltlew 
Douglas  assented  to  this  arrangement,   was 
willing  to  accept  such  title,  and  both  Hender- 
son and  Roby  understood  and  acted  upon  It 
There  was  no  suggestion  of  separate  convey- 
ances  or  releases  from  them.    Acting  iqwu 
this  understondhig.    Peters  executed  a  deed 
for  the  entire  tract  to  Bvans,  Douglas'  ap- 
pointee, and  forwarded  It  In  advance  of  the 
period  fixed  in  the  agreement  for  the  com- 
pletion of  the  contract  to  W.  J.  Kyle,  Bsq., 
an  attorney  at  law  in   Waynesburg,    with 
written  instructions  as  follows:    "Yon  will 
deliver  the  deed  to  Mr.  B<vans  or  Mr.  Doug- 
las, as  the  case  may  be,  upon  their  payment 
to  me  of  $2,432.01"    This  deed  was   sub- 
mitted by  Mr.  Kyle  to  J.  W.  Ray,  Esq.,  at- 
torney for  Evans,  for  the  letter's  examina- 
tion and  approval.    On  December  SOth,  the 
last  day  for  payment  Mr:  Ray  presented  to 
Mr.  Kyle  Evans'  chedc  for  the  full  amount 
of  the  purchase  money,  and  demanded  the 
deed.    Mr.  Kyle  testifies  that  he  knew  Bvans. 
knew  that  the  check   was  perfectly  good, 
that  he  made  no  objection  to  It  as  insuffl- 
dent  tender,  but  declined  to  receive  It  and 
deliver   the   deed,   because   Peters  had   In- 
structed him  by  the  letter  In  which  he  had 
forwarded  the  deed  to  him  to  apply  fl,100 
of  Henderson's  share  of  the  money  In  a.  way 
that  he  was  not  sure  Henderson  would  ap- 
prove.   His  explanation  is  that  he  did  not 
care  to  teke  the  responsibility  of  receiving 
Henderson's  money  and  pay  It  out  to  some- 
body else  without  directions  from  Mr.  Hen- 
derson, and  that  he^  thorefore^  declined  to 
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dellTcr  the  deed.  He  further  testifies  that 
be  told  Mr.  Bay  that  be  would  go  to  Unloiir 
town  and  try  to  see  Henderson,  and.  If 
eveiytlilng  was  all  right,  he  would  deliver 
the  deed  when  he  came  back.  The  next  day, 
January  1st,  Henderson  notified  Douglas  that 
his  option  had  expired,  and,  because  be  had 
not  paid  the  money,  he  could  not  have  the 
land.  Prior  to  December  SOth,  and  subse- 
quent to  Douglas'  acceptance,  Henderson  and 
Roby  had  given  to  one  Van  Dusen,  what 
Is  called  a  top  option  at  $82  per  acre  on  the 
same  premises;  that  is  to  say,  an  option 
that  would  operate  only  in  case  Douglas 
failed  to  take  the  land.  Under  this  latter 
option,  and  after  Henderson  and  Roby  had 
declared  the  earlier  one  at  an  end,  the  premises 
were  sold  to  the  defendants  in  the  present 
action.  On  the  trial  of  the  case.  It  being  an 
ejectment  brought  by  Douglas  for  the  recov- 
ery of  the  two-thirds  Interest,  It  was  not 
pretended  that  the  defendants  were  porchat- 
ers  without  notice  of  the  outstanding  con- 
tract with  Douglas,  but  it  was  averred  In 
defendant's  abstract  of  title  that  the  con- 
tract with  Douglas  was  not  binding  on  Hen- 
derson and  Roby  on  March  20,  1901,  when 
they  conveyed  to  defendants.  The  evidence 
was  undiq>uted  that  Van  Dusen's  option, 
which  secured  the  sale  to  the  defendants, 
was  In  terms  subject  to  the  prior  option. 
The  court  was  entirely  correct  in  charging 
tliat  the  defendants'  rights  were  subordinate 
to  whatever  rights  Douglas  had.  It  appears 
that  Henderson  and  Roby  had  each  authoris- 
ed and  directed  Peters  to  settle  and  adjust 
their  respective  shares  of  the  purchase  money 
with  Douglas.  Upon  the  trial  of  the  case, 
and  here  as  well,  ondue  significance  was 
given  to  this  circumstance. 

In  our  view  of  the  case  it  was  of  little. 
If  any,  importance.  The  case  turns  upon  the 
relation  of  the  parties  to  each  other;  but 
that  Douglas  was  authorized  to  receive  from 
Peters  the  shares  of  Henderson  and  Roby 
can  in  no  wise  affect  the  relation  In  which 
Kyle  stood  to  all  the  parties  In  the  transac- 
tion; and  In  any  aspect  of  the  case  this 
latter  must  be  regarded  as  a  controlling 
consideration.  Peters  was  not  simply  the 
tnistee  of  Henderson  and  Roby  for  their 
interests  in  the  land,  but  he  was  their  agent 
as  well  for  the  transmission  of  the  title  in 
completion  of  the  contract  This  much  they 
bad  committed  to  Peters.  They  themselves 
were  not  actively  to  participate  at  all; 
Douglas  was  to  loolc  to  Peters  for  his  deed. 
In  depositing  the  deed  with  Kyle  for  de- 
livery upon  payment  of  the  purchase  money, 
Peters  was  well  within  his  authority,  and 
was  acting  for  Henderson  and  Roby  as  much 
as  for  himself.  Kyle  became  Peters'  agent 
and  iq;nreBentative  as  well;  whatever  be 
might  do  as  such  agent  to  the  prejudice  of 
those  he  represented,  by  no  act  of  his  could 
be  prejudice  the  rights  of  the  party  entitled 
to  the  deed.  When  the  last  day  for  compli- 
ance arrived  by  the  conduct  of  the.par^ 
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ties.  Including  HeaAenon  and  Roby,  Douglas 
was  in  this  position:  If  he  was  then  to  com- 
plete his  purchase.  It  could  only  be  through 
E^le,  who  held  the  deed  as  agent  for  the 
vendor,  and  Kyle  had  positively  refused  to 
deliver  the  deed  under  any  considerations, 
not  because  of  default  on  the  part  «f  Doug- 
las, but  because  of  circumstances  which  he 
thought  affected  himself,  promising  to  de- 
liver It  on  some  subsequent  day,  If  he  found 
everything  right.  The  time  admitted  of  no 
appeal  to  the  vendors  themselves,  who  re- 
sided at  a  distance.  On  this  exliiblt  of  the 
facts  there  can  be  no  dispute  as  to  the  law 
of  the  case.  The  default  was  not  on  the 
part  of  Douglas;  he  was  there  at  the  ap- 
pointed time,  and  In  readiness  to  perform. 
Under  the  circumstances,  thla>  was  all  that 
could  be  required  of  him«^fhe  nature  of 
the  transaction,  and  the  object  of  the  parties 
show  that  the  covenants  of  the  parties  were 
mutual  and  dependent  The  vendors  were 
to  deliver  the  deed;  the  vendee  to  pay  the 
purclmse  money.  As  was  said  In  Wagen- 
blast  V.  McKean,  2  Grant,  Gas.  (Pa.)  S93,  a 
party  is  not  bound  to  part  with  his  money 
without  the  consideration  upon  which  it  Is 
to  be  paid.  In  view  of  Kyle's  positive  re- 
fusal to  deliver  the  deed  on  that  day,  actual 
tender  of  the  money  was  not  required.  "In 
the  case  of  Rawson  v.  Johnson,  1  East,  203, 
the  question  was  fully  considered,  and  the 
difference  between  a  tender  and  a  readiness 
to  perform  recognized  and  explained.  In  the 
case  of  a  tender,  the  money  must  be  offered 
unconditionally,  and  the  offer  Is  an  acknowl- 
edgment that  it  Is  absolutely  due,  but  In  the 
case  of  concurrent  promises,  or  where  It  Is 
payable  upon  the  performance  of  some  act 
by  the  opposite  party,  no  such  uncondition- 
al offer  of  tender  Is  required.  •  •  •  Lord 
Kenyon's  remark  that.  In  administering  Jus- 
tice, we  must  not  lose  sight  of  common 
sense,  and  that  where  in  such  a  case,  the 
defendant  is  unwilling  to  comply  with  his 
contract,  it  is  a  useless  ceremony  to  lay  the 
money  down  and  take  it  up  again,'  Is  sound 
law."  Wagenblast  v.  McKean,  supra.  The 
same  doctrine  is  repeated  in  Williams  v. 
Bentley  et  al.,  27  Pa.  294/ It  Is  there  said: 
"Where  the  debt  is  due  ^n  a  contract  exe- 
cuted, and  the  party  to  whom  It  Is  payable 
Is  entitled  to  It  without  the  performance  of 
anything  on  his  part  and  the  object  of  the 
debtor  Is  to  discharge  himself  from  an  action 
for  It,  an  actual  tender,  In  the  legal  sense  of 
the  term,  is  necessary  unless  dispensed  with, 
*  •  •  but  where  the  acts  to  be  done  by 
the  parties  are  mutual,  and  to  be  performed 
at  the  same  time,  It  Is  only  necessary  for  the 
plaintiff  to  aver  that  he  was  ready  and  will- 
ing to  perf(Hrm  his  part  In  such  case  the 
term  'tender'  does  not  express  with  precision 
the  nature  of  the  act  to  be  performed  by  the 
plaintiff  to  enable  him  to  maintain  the  ac- 
Uon." 

While  It   Is   difficult   to   understand  the 
reason  assigned  by  Kyle  for  lils  refusal  to 
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deliver  the  deed,  his  good  faith  In  the  matter 
is  not  questioned.  It  does  not  concern  na 
to  Inquire  into  the  adequacy  of  the  reason; 
that  concerns  none  bat  Kyle  and  those  for 
whom  he  was  acting;  bis  act  was  their  act 
and  fixed  upon  them  a  clear  and  nnmlstak- 
able  default  under  the  terms  of  the  contract 
Manifestly  they  were  not  In  position  on  the 
following  day,  or  any  time  thereafter  ex- 
cept upon  notice^  to  declare  the  contract  at 
an  end.  Douglas'  rights  remained  as  they 
were;  nothing  that  occurred  subsequently 
affected  them  In  any  way.  He  continued  to 
assert  his  rights  under  the  contract,  and 
nothing  more  was  required  of  him  to  preserve 
his  status  with  respect  to  It  In  view  of  the 
defendant's  persistent  refusal  to  recognize 
the  contract  To  allow  Henderson  and  Boby 
to  take  advantage  of  their  own  default  to 
escape  from  tiie  contract  with  Douglas,  and 
thereby  give  effect  to  another  of  larger  ad- 
vantage to  themselves  relating  to  the  same 
■abject-matter,  would  not  only  be  inequita- 
ble, bnt  would  offend  against  common  hon- 
esty. Whether  the  conduct  of  Kyle  In  con- 
nection with  the  deed  be  regarded  as  coa- 
stitutlng  a  default  by  the  vendors,  or  as  an 
agreement  between  him  and  the  vendee  for 
an  enlargement  of  the  time  for  the  comple- 
tion of  the  contract  no  particular  date  being 
fixed,  the  result  would  be  the  same.  In 
either  case  the  rights  of  the  vendee  would 
remain  unaffected. 
The  Judgment  is  affirmed. 


BOTD  V.  KEKR  et  al. 
(Supreme  Court  of  Pennsylvania.    Jan.  T.  1907.) 

1.  Malicious    Pboskodtion  —  Whkh    Maik- 
tairablb. 

In  an  action  for  malicious  prosecntion  the 
tart  of  defendant's  liability  is  hfg  Iralief  in  the 
existence  of  probable  cause,  based  on  reasonable 
groanda. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dijt. 
vol.  33,  Mallcioas  Prosecution,  {{  26-28.] 

2.  Samb— Pbobable  Cause. 

Whether  probable  cause  is  shown  In  an  ac- 
tion for  maiidous  prosecution  under  an  admit- 
ted state  of  facts  la  a  question  of  law  for  the 
court 

[Ed.  Note.^For  cases  <n  point  see  Cent  Dig. 
vol.  33,  Malicious  Prosecution,  |  161.] 

8.  Saub. 

In  an  action  for  malicious  prosecution, 
where  the  facts  are  in  dispute,  the  question  of 
probable  cause  is  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dijc 
vol.  33,  Malicious  Prosecution,  SS  161,  162.] 

4.  8am»— Nonsuit. 

In  an  action  for  malicious  prosecution 
plaintiff's  evidence  showed  that  defendants  act- 
ed on  the  Imowledfce  that  a  fire  which  occurred 
was  apparently  of  incendiary  oriKln,  that  plain- 
tiff and  a  friend  were  loiown  to  have  been  at 
a  place  where  it  was  possible  to  have  caused 
the  fire,  and  that  plaintiff  had  insurance  on  the 
property  and  bad  clven  an  improbable  explana- 
tion of  an  alleged  prior  attempt  of  some  one 
to  «et  fire  to  his  property.  Held,  tliat  a  non- 
suit was  properly  entered. 

Appeal    from   Conrt  of   Common    Pleaa, 
Clarion  Goimty. 


Action  by  L.  C.  Boyd  agabutt  Thomas  Kerr 
and  S.  H.  Kaster.  From  an  order  refusing  to 
take  off  a  nonsnit  plalntifl  appeals.  Af- 
firmed. 

Argued  before  MITCHELL,  G.  J.,  and 
PELL,  BBOWN,  MBSTRBZAT,  POTTEaa, 
and  ELKIN,  JJ.    Affirmed. 

J.  T.  Maffett  W.  A  Hlndman,  J.  W.  Maffett 
and  W.  L.  McCracken,  foi:  appellant  A.  A 
Geary,  F.  J.  Maffett  Cadmus  Z.  Gordon,  and 
David  F.  Patterson,  for  appellees. 

FELL,  J.  This  was  an  action  for  malicious 
prosecution.  A  nonsuit  was  entered  because 
of  the  failure  of  proof  that  the  prosecntion 
was  Instituted  without  probable  canse.  The 
plaintiff,  in  addition  to  the  proof  of  hla  ac- 
quittal of  the  crime  of  arson,  with  whicb  be 
had  been  charged,  showed  all  the  circumstan- 
ces connected  with  the  fire,  and  by  calling 
the  defendants  as  witnesses  he  opened  the 
door  for  them  to  prove  the  facts  on  which 
they  had  acted  in  bringing  the  prosecution 
as  they  had  appeared  to  them  at  the  time. 

It  appeared  from  the  evidence  that  the  plaln- 
tifl waa  omdncting  a  store  In  a  town  of  400 
intaabltanta.  A  week  or  10  days  before  the 
fire  In  question,  there  had  been  a  fire  of  un- 
explained origin  at  night  in  a  building  within 
a  few  feet  of  his  store,  which  was  extinguish- 
ed before  any  serious  injury  had  been  done. 
The  day  before  the  fire  by  which  his  store  and 
stock  of  goods  were  consumed,  he  called  la 
some  of  his  neighbors,  among  whom  was  one 
of  the  defendants,  and  showed  them  what  he 
claimed  to  be  evidence  of  a  second  attempt  to 
set  fire  to  the  store,  which,  from  his  expla- 
nation made  at  the  time,  could  have  been  ac- 
complished only  by  some  one  entering  his 
store  through  a  9x12  opening  In  a  window 
sash.  Because  of  these  occurrences  the  citl- 
isens  of  the  town  were  greatly  alarmed  and 
appointed  three  watchmen  to  patrol  the 
streets  at  night  On  the  night  of  the  fire 
the  plaintiff  bad  procured  the  key  of  a  door 
opening  into  an  adjoining  building  in  order 
to  have  a  means  of  escape  from  his  store 
"if  anything  should  happen,"  and  had  Indaced 
a  friend  to  sleep  in  the  store  with  him.  Be- 
tween 12  and  1  o'clock  at  night  the  fire  ^ras 
discovered  by  the  watchmen  in  a  second- 
story  room,  the  windows  of  which  were  15 
feet  above  the  ground.  This  fire  spread 
rapidly  and  consumed  the  plaintifTs  store  and 
Its  contents,  on  which  he  had  a  large  insur- 
ance, and  a  number  of  buildings  in  the  town, 
which  belonged  to  others. 

This  was  the  situation  when  the  defendants 
acted  and  in  the  light  of  which  their  acts 
were  to  be  Judged — a  fire  apparaitb'  of  in- 
cendiary origin  and  two  persons  only,  the 
plaintiff  and  his  friend,  known  to  have  been 
In  a  position  where  it  was  possible  to  have 
caused  it  one  of  whom  might  have  a  motive 
because  of  the  Insurance  and  had  given  an 
Improbable  explanation  of  what  he  exhibited 
as  a  prior  attempt  of  some  one  to  set  fire- 
to  bis  store. 
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Under  this  state  of  facts  shown  by  the 
plaintlfTs  testimony,  it  was  not  error  .to  hold 
tbat  there  had  been  a  failnre  to  show  a  want 
•f  probable  cause.  Circumstances  that  were 
calculated  to  ezdte  suspicion  at  the  time  and 
to  induce  action  by  a  reasonably  prudent  per- 
son were  no  doubt  explained  at  the  trial  in 
the  criminal  court,  and  we  assume  the  entire 
Innocence  of  the  plaintiff.  But,  in  an  action 
for  malicious  prosecution,  the  question  is  not 
whether  the  person  charged  with  a  crime  was 
Sallty,  but  what  were  the  Indications  of  Us 
Kollt.  The  test  Is  the  prosecutor's  belief  of  the 
existence  of  probable  cause  based  on  reason- 
able grounds.  Mitchell  T.  Logan,  172  Pa.  849. 
33  Atl.  554.  Where  there  has  been  a  fall- 
are  to  show  a  want  of  probable  cause,  It  Is 
the  duty  of  the  court  to  enter  a  nonsuit  or  to 
direct  a  verdict  for  the  defendant  If  the 
facts  are  In  dispute,  their  ascertainment  Is, 
of  course,  for  the  Jury.  But  what  is  probable 
canse  and  whether  It  exists  under  an  ad- 
mitted or  a  clearly  established  state  of  facts 
la  a  qnectlon  of  law  for  the  court  Mahaffey 
T.  Byers,  ISl  Fa.  92,  25  AtL  93:  Huckesteln 
T.   Insurance  Co.,  206  Pa.  27,  54  AtL  401. 

The  judgment  is  affirmed. 


In  ra  UURRAT'S  BSTATBL 
(Sapnine  Court  of  Peonaylvanla.   Jan.  7, 1907.) 
Minn  AND  MimrittTs  -MTWiwa  I«asb— Fob- 

VEITUBI. 

A  lessor  and  leasee  had  treated  a  ooal  lease 
aa  in  full  force  up  to  the  time  of  the  lessor's 
death  without  any  election  on  his  part  to  for- 
feit It  for  breech  of  conditions.  The  leasee  had 
substantially  performed  his  oovenants,  and  the 
widow  of  the  lessor  was  entitled  to  one-half  of 
the  royalties  on  her  election  to  take  against  the 
will.  The  widow  and  the  executor  of  tlie  lessor 
requested  the  court  to  find,  and  it  did  find,  that 
the  lease  was  a  sale  of  coal  in  place.  Held,  that 
the  widow  could  not  be  deprived  of  one-half  of 
the  royalties  received  by  the  executor  for  coal 
that  had  been  mined,  by  an  attempt  on  his  part 
to  forfeit  the  lease  after  the  death  of  the  lessor 
and  an  execution  of  a  new  lease  to  the  executor 
on  his  statement  to  the  leasee  that  it  was  done 
with  the  consent  of  the  widow. 

Api>eal  from  Orphans'  Court,  Clarion 
County. 

In  the  matter  of  the  estate  of  W.  P.  Mur- 
ray. From  a  decree  distributing  royalties 
under  a  coal  lease,  K.  H.  Murray,  executor, 
and  others,  appeal.    Affirmed. 

The  following  are  the  findings  of  Wilson, 
P.  J.,  In  the  common  pleas: 

"A  dispute  has  arisen  betweoi  the  widow 
and  collateral  heirs  of  W.  P.  Murray,  late  of 
Callensburg,  Pa.,  deceased,  as  to  the  dlstri- 
bntlon  of  the  royalty  from  a  certain  coal  lease, 
dated  February  1,  1899,  from  W.  P.  Mur^ 
ray  to  E.  N.  Miller  and  alleged  to  have  been 
in  full  force  at  the  time  of  the  death  of 
W.  P.  Murray,  on  July  7,  1901.  An  issue 
was  framed  and  certified  from  the  orphans' 
oonrt  into  the  court  of  common  pleas  to  de- 
termine the  ralldity  of  said  lease;  a  jury 
was  waived  and  the  case  submitted  to  the 


court  for  trial  under  the  act  of  April  22, 
1874,  P.  L.  109.  The  widow,  IDlIzabeth  A. 
Murray,  claims  against  the  will,  and  allej^us 
that  she  Is  entitled  to  one-half  of  the  royalty 
from  the  aforesaid  lease  which  was  a  sale 
of  the  coal  In  place  and  converted  it  into 
personalty.  There  are  various  questions  of 
fact  and  law  raised  by  the  respective  re- 
quests for  findings,  but  independent  of  every- 
thing else  in  the  case,  the  fact  that  the 
lease  had  not  been  forfeited  in  the  lifetime 
of  W.  P.  Murray,  and  that  upon  his  death 
one-half  of  the  royalty  thereof  descended 
to  bis  widow,  Elizabeth  A.  Murray,  and  that 
as  against  her,  R.  H.  Murray,  executor,  had 
no  right  to  declare  a  forfeiture  and  sub- 
stitute a  new  lease  therefor,  Is  decisive  of 
the  present  controversy.  The  following  in- 
dorsement appears  on  the  lease  In  contro- 
yeny:  'June  2nd,  1900,  for  vaiae  received 
I  hereby  extend  the  provisions  of  this  lease 
until  August  1st  1900.  [Signed.]  W.  P. 
Murray.  H.  F.  Miller.'  This  sentence  as  it 
stands  alone  Is  plain  and  free  from  am- 
biguity, but  as  applied  to  the  lease  upon 
which  it  Is  hidorsed,  and  the  evidence  In 
connection  therewith  is  not  plain,  but  am- 
biguous, and  requires  parol  evidence  to  con* 
Btrue  It  Reading  It  by  Its  letter,  and  con- 
sidering it  alone,  it  Is  possible  that  it  could 
be  construed  as  merely  to  refer  to  and  ex- 
tend the  provision  in  the  lease  so  as  to  be 
ready  to  ship  coal  from  the  land  of  Boston 
Gardner  on  or  before  August  1,  1900.  The 
evidence  shows  that  mining  operations  on  the 
Boston  Oardner  farm  were  not  commenced 
ontU  May,  1900,  and  on  June  2,  1900.  the 
time  had  already  expired  by  the  letter  of 
the  lease  by  which  the  lessees  were  to  be 
ready  to  ship  coal  from  the  Boston  Oardner 
land,  but  the  mining  of  coal  on  the  Murray 
lease  did  not  expire  until  February  1,  1901. 
The  evidence  also  shows  that  W.  P.  Murray 
knew  that  in  order  to  mine  coal  from  under 
his  farm  on  this  lease,  it  was  necessary  first 
to  go  through  the  coal  on  the  Boston  Oardner 
farm.  What  Is  meant  by  this  written  ex- 
tension, or  the  effect  thereof,  is  not  clear; 
neither  does  the  evidence  of  what  was  said 
and  done  by  the  parties  at  the  time  of  the 
execution  of  this  extension  on  June  2.  1900. 
make  it  absolutely  clear  how  long  the  time 
was  to  be  extended  for  mining  coal  on  the 
W.  P.  Murray  lease;  as  to  whether  It  ex- 
tended it  from  February  1.  1901.  to  June  2. 
1902,  as  stated  by  H.  F.  Miller,  or  two  years 
from  August  1.  1900.  However,  it  is  clear, 
in  our  opinion,  from  the  evidence,  that  the 
parties  to  this  lease  both  did  consider  this 
extension  to  mean  that  the  W.  P.  Murray 
lease  was  in  full  force  and  effect  after  the 
time  limited  In  the  original  lease,  to  wit 
February  1,  1001,  and.  In  view  of  the  writ- 
ten extension,  we  think  that  the  construction 
placed  thereon  by  the  parties  should  control. 
"It  was  shown  that  the  entry  in  the  coal 
mine  reached  the  W.  P.  Murray  lease,  and 
also  that  there  was  a  check  sent  by  the  les- 
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sew  tor  the  royalty  for  the  cool  mined  on  the 
W.  P.  Morray  lease,  which  wa>  reached 
throogh  one  of  the  rooms  from  the  Oardnw 
farm  on  April  28,  1902,  within  leaa  than  two 
years  from  the  time  of  the  extension  on  Jnne 
2,  1900,  and  that  the  lessee  mailed  this 
check  to  W.  P.  Murray,  which  check  was 
returned  and  destroyed,  and  a  new  one  Is- 
sued in  place  thereof  to  R.  H.  Murray  as  ez« 
ecutor.  No  question  arose  in  the  lifetime 
of  W.  P.  Murray,  between  the  parties  to  this 
lease,  as  to  either  a  forfeiture  or  as  to  the 
length  of  time  given  by  the  extension,  and, 
therefore,  at  the  time  of  the  death  of  W. 
P.  Murray,  this  lease  was  in  full  force.  At 
that  time  the  Interest  of  Elizabeth  A.  Mur- 
ray In  this  lease  became  vested,  and  it  is  as 
of  that  date  when  her  rights  are  to  be  test- 
ed on  the  present  questlcm.  It  la  apparent 
from  all  of  the  evidence  in  this  case  that 
the  surrender  of  the  old  lease  by  the  lessees 
was  imder  the  belief  and  on  the  strength  of 
the  statement  made  to  them  that  It  was 
done  with  the  consent  of  the  widow,  but  not 
In  any  way  admitting  that  there  had  been 
a  forfeiture  thereof  prior  thereto.  The  lease 
would  only  be  evidence  of  the  contract  be- 
tween the  parties  and  the  mere  surrender  ot 
the  paper  would  not  alter  or  change  the 
rights  of  the  different  parties  thereunder. 
The  evidence  shows  that  at  the  time  W.  A. 
HIndman.  Bsq.,  wrote  the  letter,  on  Decem- 
ber 28,  1901,  to  0.  3.  Tlghe,  one  of  the  les- 
sees, he  was  not  attorney  for  the  widow, 
Elizabeth  A.  Murray,  and  had  no  authority 
to  represent  her,  and,  therefore,  his  acts  In 
reference  to  obtaining  this  new  lease  and  the 
surrender  of  the  old  lease  would  not  be  blndr 
Ing  upon  her,  and  it  Is  not  now  contended 
by  the  defendant  to  the  contrary.  The  letter 
from  W.  A.  HIndman,  Esq.,  and  the  testi- 
mony of  R.  H.  Murray,  allege  a  forfeiture  In 
the  lifetime  of  W.  P.  Murray,  deceased, 
not  because  the  lessees  had  not  reached  the 
Murray  coal  at  the  time  of  the  alleged  sur- 
render of  the  old  lease,  but  there  Is  no  com- 
petent evidence  to  sustain  a  forfeiture  by 
W.  P.  Murray. 

"The  lease  in  controversy,  by  Its  terms.  Is 
a  demise  of  all  the  coal  under  the  W.  P.  Mur- 
ray farm  of  188  acres  in  Toby  townsMp, 
with  the  right  to  mine  and  remove  the  same, 
and  Is  a  sale  of  the  coal  In  place  and  a  con- 
version or  severance  of  the  same  prior  to  the 
death  of  W.  P.  Murray  and,  therefore,  his 
widow  would  be  entitled  to  her  dower  la- 
terest  therein,  even  If  the  coal  was  not  open- 
ed or  mined  in  the  lifetime  of  the  decedent. 
Dorr  V.  Reynolds,  26  Pa.  Super.  Ct  139.  She 
would  be  entitled  to  her  dower  therein  of  the 
undivided  one-half,  Jointly  with  the  other 
owners  thereof,  and  R.  H.  Murray,  either  for 
himself  or  as  representing  the  other  Joint 
owners  of  the  estate  of  W.  P.  Murray,  would 
have  no  right  to  declare  a  forefeiture  of  this 
interest  of  the  widow  therein  If  such  action 
would  be  injurious  to  her  or  if  such  forfei- 
ture was  in  any  sense  a  fraud  upon  her.    Wil- 


lon  r.  Goldstein,  152  Pa.  524,  25  Atl.  4S3;  and 
Helnoner  r.  Jones,  159  Pa.  228,  28  AtL  228. 
After  the  receipt  of  the  letter  of  Novembo- 13, 
1901,  ftvm  the  counsel  for  the  executor,  the 
widow  had  a  right  to  believe  that  if  she  re- 
fused to  accept  under  the  will  that  she  would 
be  entitled  to  one-half  of  the  royalty  from 
this  coal  lease,  and  it  is  to  be  presumed  that 
she  had  this  in  view  when  she  made  ber  elec- 
tion, and  If,  by  the  alleged  forfeiture  and  sur- 
render of  the  old  lease  and  substitution  of  a 
new  one  signed  by  R.  H.  Murray,  executor,  it 
would  defeat  the  right  of  the  widow  to  her 
dower  interest  In  the  coal  under  this  farm.  It 
would  certainly  be  to  the  Interest  of  the  said 
R.  H.  Murray  and  against  the  Interest  of  the 
widow  and  a  fraud  upon  her. 

"The  lease^  Inter  alia,  contains  the  follow- 
ing proviso:  'Second  party  further  agrees 
that  if  he  abandons  lease  for  one  year  after 
he  has  commenced  operations  of  mining,  then 
this  lease  to  be  forfeited  If  demanded  by  first 
party.  Further,  If  he  falls  to  comply  with 
the  terms  of  this  leasee  thea  it  is  to  be  null 
and  void.'  Tttls  condition  was  In  the  Interest 
of  the  lessor  and  made  the  lease  voidable  at 
his  option,  but  the  forfeiture  was  not  self- 
operating,  and  was  not  exercised  by  any 
positive  act  or  in  any  way  by  the  said  W. 
P.  Murray,  and,  therefore,  the  lease  remain- 
ed In  full  force  and  effect  at  the  time  of  bla 
death  and  subsequent  thereto.  Westmoreland, 
etc..  Natural  Gas  Ca  v.  De  Witt  180  Pa.  235, 
18  Atl.  724,  6  L.  R.  A.  731 ;  Wills  v.  Manu- 
facturers' Natural  Gas  Co.,  130  Pa.  222,  18 
At!.  721,  S  L.  R.  A.  603;  Ray  v.  Natural 
Gas  Co.,  138  Pa.  576,  20  Atl.  1065,  12  L.  R. 
A.  290,  21  Am.  St  Rep.  922;  Cochran  v. 
Pew,  159  Pa.  184,  28  AtL  219.  These  and 
other  late  cases  on  the  same  subject  as  ap- 
plied to  the  first  lease,  are  not  in  conflict  vrlth 
the  principles  declared  in  the  earlier  case  of 
Brown  v.  Vandergrlft  80  Pa.  142.  Where  the 
lessees  show  a  substantial  performance  or  a 
bona  fide  attempt  to  perform,  such  as  in  the 
present  case,  a  lessor  is  held  to  a  very  strict 
exercise  of  the  right  to  forfeit  the  lease,  and 
usually  the  law  abhors  a  forfeiture.  Kreutz 
V.  McKnlght  53  Pa.  319.  Conversations  and 
circumstances  may  be  proved  to  explain 
ambiguities,  and  parol  testimony  of  the  sur- 
rotmdlng  circumstances  at  the  time  of  the 
transaction  out  of  which  the  writing  arose  is 
admissible  to  aid  in  the  Interpretation  of  a 
lease.  Douthett  v.  Fort  Pitt  Oas  Company, 
202  Pa.  416,  51  Atl.  981;  GUmor's  Appeal, 
154  Pa.  523,  26  Atl.  614,  36  Am.  St  Rep.  855 ; 
Miller  V.  Flchthom,  81  Pa.  252.  Declarations 
of  a  deceased  person  against  his  Interest  are 
admissible,  but  self-serving  declarations.  In 
the  absence  of  the  other  party  to  the  con- 
troversy, are  not 

"The  foregoing  principles  and  cases  are  not 
in  conflict  with  the  cases  cited  on  the  brief  of 
the  defendant  In  support  of  the  defoidanf s 
requests  for  findings  of  law.  The  respective 
points  of  fact  and  law  and  answers  thereto, 
are  filed  and  attached  hereto  and  made  part 
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of  the  record.  And  now,  October  2,  1905,  It 
to  hereby  directed  that  counael  for  pUtlntUf 
prepare  a  decree  In  accordance  with  the  fore- 
going opinion. 

"On  the  findings  of  fact  and  concloslona  of 
law  certified  from  the  common  pleas  to  the 
orphans'  court,  the  cQurt  entered  a  decree 
awarding  to  Elllzabeth  A.  Mnrray  one-half  of 
the  royalties  received  by  the  executor  from 
the  sale  of  the  coal." 

Argued  before  MITOHBLL,  C.  J.,  and 
FELL,  BROWN,  MBSTRBZAT,  POTTER, 
and  BLKIN,  33. 

W.  A.  Hlndman,  F.  A.  Maffet,  and  Harry 
M.  Rimer,  for  appellant     Don  0.  Ck)rbett, 

A.  A.  Oeaiy,  and  H.  B.  Rogh,  for  appellee. 

BROWN,  J.  In  the  Issue  directed  to  the 
common  pleas  it  was  found  that  the  agree- 
m«it  between  W.  P.  Murray,  the  testator,  and 

B.  N.  Miller,  dated  February  1,  1899,  was 
recognieed  by  the  former  up  to  the  time  of  his 
death  as  being  a  ralld  and  existing  one,  in 
faU  force  and  effect ;  that  he  had  not  elected 
to  forfdt  the  lease  for  breach  of  any  of  Its 
conditions;  that  at  the  time  the  appellee 
presented  her  petition  on  which  the  Issue  was 
granted  the  lease  was  In  full  force  and  effect 
as  to  her,  the  widow  of  W.  P.  Murray ;  and 
that  there  had  been  a  substantial  perform- 
ance, or  a  bona  fide  attempt  at  i>erformance, 
by  the  lessees  of  the  covenanta  contained  In 
the  original  lease  and  agreement  of  extension. 
The  appellee,  who  was  the  plaintiff  In  the  is- 
Bne,  requested  the  court  to  find  as  a  matter  of 
law  that  the  agreement  between  her  husband 
and  Miller  was  a  sale  of  the  coal  in  place. 
The  appellants,  who  were  the  defendants, 
made  a  similar  request  The  court  found  what 
each  of  the  parties  requested.  The  finding, 
without  a  request  from  either,  would  not  have 
been  error  In  determining  the  rights  of  the 
appellee.  When  the  findings  of  the  common 
pleas  were  certified  to  the  orphans'  court  It 
would  have  been  error  to  refuse  the  decree 
awarding  the  appellee  one-half  of  the  royal- 
ties received  by  R.  H.  Murray,  executor, 
from  the  sale  of  the  coal  that  had  been  mined, 
less  his  commission  for  collecting  and  paying 
the  same. 

Decree  afBrmed,  and  appeal  dismissed  at 
appellants'  costs. 


WBLSH  T.  CLOUQH. 
(Supreme  Court  of  PennsylTanla.    Jan.  7, 1907.) 

1.  BSjgOTKKNT— RUIJ    TO    BBIITO— POSSESSION 

OF  Pktitioreb. 

In  proceedings  for  a  role  to  bring  eject- 
ment to  settle  title  to  real  estate,  under  Act 
April  16,  1908  (P.  U  212),  brouKbt  witliin  six 
months,  as  provided  by  such  act,  an  order  re- 
fusing the  rule  will  be  reversed,  where  there 
was  no  finding  as  to  bow  much  of  the  tract 
petitioner  was  In  possession  of. 

2.  Saxx. 

Where  petitioner  asks  for  a  rule  on  de- 
fendant to  brinK  ejectment  within  six  months, 
•s  provided  by  Act  April  16.  1903  (P.  L.  212). 
and  is  shown  to  t>e  in   physical  possession  of 


the  land,  his  right  to  the  rule  cannot  be  de- 
feated becanse  the  portion  of  the  land  of  which 
he  is  in  possession  was  held  nnder  one  to  whom 
defendant  bad  executed  a  deed. 

Appeal  tram  Court  of  Common  Pleas,  For- 
est County. 

Action  by  Jamea  C.  Welsh  against  L.  S. 
Clongh.  From  an  order  discharging  a  rule 
to  bring  ejectment  plaintiff  appeals.  Re- 
versed. 

Argued  before  MITCHELL,  C.  J.,  and 
PELL,  BROWN,  MBSTRBZAT,  POTTER, 
and  BLKIN,  33. 

3.  H.  Osmer,  C  W.  Stone,  and  R.  W. 
Stone,  for  appellant  D.  I.  Ball,  Hinckley, 
Rice  &  Alexander,  and  A.  C.  Blown,  for  ap- 
pellee. 

BROWN,  J.  These  proceedings  were  In- 
stituted by  the  appellant,  under  the  act  of 
April  16,  1903  (P.  L.  212),  to  settle  Utle  to 
real  estate.  In  his  petition  he  claimed  title 
to  a  tract  of  land  ccmtalnlng  1,000  acres, 
averred  that  he  was  In  possesslcn  of  the 
same,  and  that  L.  S.  Clougb,  the  appellee, 
claimed  title  to  and  an  Interest  in  It  On  the 
petition,  answer,  and  testimony  taken  by 
both  sides,  the  court  found  that  the  claim  of 
title  made  by  the  petitioner  had  been  suffi- 
ciently shown  by  two  deeds  offered  in  evi- 
dence by  him,  taken  In  connection  with  his 
testimony.  And  there  was  a  further  finding 
that  "the  testimony  of  the  petitioner  shows 
that  he  was  living  on  the  property  with  his 
family  on  or  about  June  2S,  1908,  and  has 
continued  to  live  there  since  that  time,  oc- 
cupying the  house  on  the  premises  and  using 
the  bam  in  connection  with  his  farming  oper- 
ations; that  he  cultivated  the  cleared  land, 
raising  buckwheat,  com,  oats,  potatoes,  and 
hay;  that  he  pastured  his  cattle  on  the  wood- 
land, and  in  the  slashings;  that  he  cut  tim- 
ber and  posts  for  fences,  and  built  fences; 
that  be  peeled  bark  on  the  property  south 
of  the  Tionesta  creek;  and  that  he  had  prop- 
erty surveyed"  In  the  opinion  of  the  court 
the  petitioner  Is  clearly  In  possession  of  the 
cleared  land,  constating  of  some  7S  acres,  but 
the  rule  for  which  he  asks  was  denied  him, 
even  as  to  this  portion  of  the  tract,  because 
his  possession  was  under  John  Wilson,  to 
whom  the  respondent  had  executed  a  deed 
for  200  acres,  including  the  cleared  land,  and 
the  possession  was  not  such  as  is  contem- 
plated by  the  act.  This  was  error,  for  it  was 
not  for  the  court  in  this  proceeding,  after 
having  found  that  the  petitioner's  claim  of 
title  had  been  sufficiently  shown,  and  that  he 
was  clearly  in  possession  of  the  75  acres, 
to  say  that  he  had  not  such  possession  of  It 
as  entitled  him,  as  to  it  to  the  rale  asked 
for.  The  act  says  nothing  of  the  kind  of 
possession  that  the  petitioner  must  have,  but 
simply  that  any  person  in  possession  of  thr 
land,  claiming  title  to  the  same,  shall  be  en- 
titled to  its  provisions.  The  Jurisdictional 
facts  entitling  the  petitioner  to  his  rule  were 
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wt  tmrth  In  the  petition  and  found  by  the 
court;  title  claimed  and  poaseulon  shown  to 
at  least  a  portion  of  the  property.  Whether 
his  poBseaalon  Is  under  a  title  superior  to  his 
own,  that  conveyed  by  the  appellee  to  John 
Wilson,  Is  not  a  question  to  be  determined  In 
this  proceeding.  It  Is  Instituted  under  an 
act  passed  for  the  purpose  of  having  a  dis- 
puted right  of  possession  determined  In  an 
action  of  ejectment,  which  the  party  not  in 
possession,  but  claiming  an  Interest  In  the 
land,  must  bring  against  the  party  In  pos- 
session. Under  the  court's  own  findings,  the 
rule  as  to  the  76  acres  could  not  have  been 
withheld. 

Whether  the  jietitloner  was  aitltled  to  a 
rule  requiring  the  respondent  to  bring  his  ac- 
tion as  to  the  whole  tract,  the  opinion  of  the 
court  falls  to  inform  us.  Though  there  Is  a 
finding  that  the  claim  of  title  as  to  the  whole 
tract  was  sufladently  shown,  w<e  have  noth- 
ing definite  from  the  court  as  to  the  peti- 
tioner's possession  of  It  As  to  this  there 
should  have  been  a  finding,  and  without  It 
we  cannot  determine  what  the  right  of  the 
petitioner  is. 

We  are  compelled,  therefore,  to  reverse 
the  order  dismissing  the  petition,  and  remit 
the  record,  with  direction  that  the  court 
find  whether  the  appellant  Is  in  possession 
of  the  whole  tract,  and,  if  not,  of  how  much 
he  is  In  possession,  and  that  a  rule  be  grant- 
ed upon  the  api>ellee  to  bring  his  action  of 
ejectment  within  six  months  for  so  much  of 
the  land  as  the  appellant  may  be  found  to 
be  In  possession  of. 


MARQUIS  v.  McKAT. 
(Supreme  C!ourt  of  Pennsylvania.    Jan.  7,  1907.) 

BlIXS  ANO  NOTKS— Affioavii  Or  Defkrsb. 

The  affidavit  of  defense  in  an  action  on 
a  note  alleged  that  it  vras  given  and  accepted 
as  a  guaranty  for  money  loaned  by  plaintiff  to 
a  corporation  in  which  both  pardee  to  the  ac- 
tion were  interested:  that  the  nialcen  of  the 
note  were  to  he  called  npon  only  If  the  corpora- 
tion was  unable  to  pay,  and  then  only  for  such 
amount  as  was  not  recoverable  from  the  cor- 
poration; and  that  plaintiff  owed  the  corpora- 
tion a  sum  ezceedinit  the  amount  of  the  note. 
Held,  that  the  affidavit  of  defense  was  suffi- 
cient 

Appeal  from .  Court  of  Ciommon  Pleas, 
Lawrence  County. 

Action  by  M.  S.  Marquis  against  Robert  I. 
McKay  and  others.  From  an  order  discharg- 
ing rule  for  ejectment  for  want  of  a  Bu£9ciait 
aflldavlt  of  defense,  plaintiff  appealflk  Af- 
firmed. 

Argued  before  MITCHELL,  O.  J^  and 
FBLL,  BROWN.  MESTBKZAT,  POTTBE, 
and  STEWART,  JJ. 

Wylle  McCasIln,  for  appellant  H.  A.  WU- 
Icison,  for  appellee. 

STEWART,  J.  Tba»  is  an  appeal  from  the 
action  of  the  court  below  discharging  a  rule 


for  Judgment  for  want  of  a  sufficient  affida- 
vit of  defens&  It  Is  averred  In  the  affidavit 
that  the  note  In  suit  was  given  and  accepted 
as  a  guaranty  for  the  payment  of  certain 
money  loaned  t^  plaintifT  to  the  Boston  & 
Seattle  Mining  Company,  In  which  both  plaln- 
tiflC  and  defendants  were  alike  Interested 
financially;  that  the  makers  of  the  note  were 
to  be  called  on  to  pay  only  in  the  event  tliat 
the  mining  company  was  unable,  and  then 
only  such  amount  as  was  not  recoverable 
from  the  company;  that  the  company  bad 
assets  more  than  sufflci«it  to  answer  its 
liability;  and  that  the  plaintiff  himself  was 
debtor  to  the  company  In  an  amount  exceed- 
ing the  amount  of  the  note  in  suit  Tbe 
court  being  of  opinion  that  the  true  result 
In  the  case  could  only  be  reached  by  a  broad 
and  full  inquiry  into  the  facts  averred,  dis- 
charged the  rule.  We  see  In  the  case  no 
sufficient  reason  for  dissent  While  the 
plaintiff  Is  entitled  to  a  writ  of  error  to  an 
order  of  the  court  discharging  a  rule  tor 
Judgment  for  want  of  sufficient  affidavit  of 
defense,  we  have  said  that  the  statutory  pro- 
vision allowing  it  was  Intended  to  rea(^  only 
clear  cases  of  error  In  law,  and  thus  prevent 
the  delay  of  a  trial,  that  such  writs  should 
be  confined  to  cases  of  this  character,  and 
that  In  doubtful  cases,  especially  In  those  re- 
quiring broad  inquiry  into  the  facts,  where 
the  court  refuses  Judgment,  the  matter  In 
controversy  should  go  to  tbe  Jury  as  a  proper 
tribunal  to  decide  the  case.  Oriffitb  v.  Sit- 
greaves,  2  Wkly.  Notes  Cas.  707.  We  fur- 
ther said  In  Chartiers  Railway  Company  v. 
Hodgens,  77  Pa.  187,  that  where  the  court 
below  refuses  judgment  and  an  appeal  Is 
taken  which  Is  not  sustained.  In  remitting 
tiie  case  this  court  will  not  attempt  any  dis- 
cussion of  the  principles  of  law  involved. 
This  case  calls  for  no  further  comment 

The  order  of  court  discharging  the  role  la 
affirmed. 


COLB  V.  ELLWOOD  POWER  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  7. 1907.) 

1.  BMincRT    Domain  —  CoiiDEiinATioii     of 
QuABBT— Rights  of  Lkbseb. 

Where  a  quarry  is  leased  by  parol,  reserv- 
ing royalties,  and  is  taken  In  condenmation  pro- 
ceedings, the  lessee  is  entitled  to  damages  for 
his  loss. 

[Bd.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  <{  421-424.] 

2.  SAIIE— TXRKIHATTON    OF    LCASE. 

In  condemnation  of  a  onarry  under  parol 
lease,  where  the  testimony  is  conflicting  as  to 
wliether  the  lease  had  been  terminated  by  notice 
to  qnit  before  the  propertv  was  taken,  the  ques- 
tion is  for  the  jury. 
8.  Evidence— Bkst  ano  Seoohoabt. 

Where  an  original  paper  and  a  carbon 
copy  are  made  on  a  typewriter  at  the  same  time, 
signed  by  the  same  person  and  executed  In  the 
same  manner,  both  may  be  considered  originals, 
and  either  one  is  admissible  In  evidence  with- 
out notice  to  produce  the  other. 

TBld.  Note.— For  cases  in  point  we  Out  Dijc^ 
vol.  20.  Evidence,  U  Sei-SW.] 


Digitized  by 


Google 


PaJ 


OOLI  T.  BLLWOOD  FOWBB  CO. 


679 


4.  E&tiKEiTT    DoMAiif  —  OoRDncnAnon    or 
QuA^KT— Dakaokb. 

The  measare  of  danutges  on  condemiifttioii 
of  a  quarrjr  ii  the  actual  value  tt  the  itone  in 
Diace,  and  not  the  prospective  valae  when  cnt 
and  eold  in  the  marlcet,  but  the  measure  of 
damaxei  aa  to  atone  actually  severed  from  the 
led«e  ia  ita  value  at  the  plaice  where  appropri- 
ated. 

Appeal  from  Court  of  Common  Pleaa,  Law- 
rence Coontjr. 

Action  by  Bdward  Cole  against  the  Bll- 
wood  Power  Company.  Judgment  for  plala- 
tur.    Defendant  appeals.    Reversed. 

At  tbe  trial  It  appeared  that  plaintiff  had 
a  parol  lease,  reserving  royalties,  of  the  bowl- 
ders and  stone  In  and  on  a  tract  of  land  In 
tbe  borough  of  Ellwood.  He  claimed  that 
defendant  bad  entered  npon  and  seized  tbe 
stone  thereon. 

Plaintiff's  counsel  proposed  to  show,  by  tbe 
plaintiff  and  by  other  witnesses  to  be  called, 
tbe  damage  that  was  sustained  by  tbe  plain- 
tiff by  reason  of  the  appropriation  and  tak- 
ing of  the  atone  on  tbe  plalntUTa  leasa  Al- 
so proposed  to  show,  by  this  and  succeeding 
witnesses  to  be  called,  tbe  market  price  of 
curbstone  at  that  time,  tbe  quantity  of  curb- 
stone that  oould  be  made  from  tbe  stone  on 
tbe  plalntifTs  lease,  tbe  cost  of  making  tbe 
curbstone  and  putting  tbem  on  board  the  cars, 
and  the  royalty  that  was  to  be  paid  by 
the  plaintiff  to  tbe  Pittsburg  company,  and 
claimed  when  these  facts  were  shovni  they 
bad  shown  the  damage  which  tbe  plaintiff 
bad  sustained.  Defendant's  counsel  object 
aa  incompetent,  irrelevant,  and  immaterial. 
Tbe  Court:  "It  seema  to  tbe  court  tbe  prin- 
ciple laid  down  in  Bge  ▼.  KlUe,  Bi  Pa.  833, 
ia  tbe  proper  rule  of  damages  In  this  case, 
and  we  are  unable  to  see  it  in  any  other 
light  than  that  mentioned,  that  the  measure 
of  damages  la  the  value  of  the  product  in  tbe 
market,  leas  tbe  coat  of  transportation,  quar- 
rying, and  royalty.  The  objection  la  there- 
fore overruled,  the  offer  admitted,  and  an 
exception  sealed  tor  the  defendant" 

Defendant  offered  in  evidence  paper  des- 
ignated as  "Exhibit  A."  PiaintifTs  counsel 
object  as  not  being  tbe  best  evidence,  and 
that  there  is  no  evidence  whatever  that  any 
effort  bas  been  made  by  tbe  defendant  to 
■ecore  tbe  original.  Also,  it  Is  denied  that 
this  ia  a  copy.  The  Court:  "The  objection  is 
auatalned,  and  an  exception  sealed  for  the 
defendant" 

"Exhibit  A.  Defendant 

"iniwood  City,  Pa.,  September  27,  1900. 
To  Samoel  Kocb,  Esq.:  Ton  are  hereby  noti- 
fied to  diacontlnne  quarrying  stone  on  tbe 
property  of  this  company  and  to  remove  im- 
mediately tbe  stone  already  quarried  south 
of  tbe  old  Mill  Site,  as  well  as  tbe  derrick, 
tools,  etc.,  used  on  large  boulder  from  which 
yon  have  hauled  previous  to  last  Mondat, 
September  24.  The  royalty  due  this  company 
must  be  paid,  however,  before  the  removal 


<rf  derrick  and  macbino^.  No  stone  from 
tbe  boulder  on  tbe  edge  of  the  creek  will  be 
permitted  to  be  removed  by  tbe  road  which 
bas  heretofore  been  used  and  which  is  tbe 
property  of  this  company.  You  will  also 
take  notice  that  no  further  stone  from  your 
operations  can  be  deposited  on  tbe  property 
of  this  company  at  the  derrick  recentiy  erect- 
ed near  tbe  head  of  Lawrence  avenue. 
Yours  truly.  The  Pittsburg  Company,  by  H. 
W.  Hartman,  President  Atiest:  Samuel  A. 
Boelofs,  Secretary.  [Seal  of  Pittsburg  Com- 
pany.]" 

Defendant  presented  these  points:  (3)  "If 
the  Tordict  of  the  jury  should  be  In  favor  of 
the  plaintiff,  It  should  be  for  the  actual  value 
of  the  stone  In  the  ground,  and  they  cannot 
take  Into  consideration  the  price  at  whlcb 
stone  could  have  been  sold  after  being  min- 
ed and  prepared  for  the  market"  Answer: 
"Refused."  (4)  "The  jury  cannot  take  into 
consideration  the  profit  the  plaintiff  might 
have  made  if  he  bad  been  able  to  quarry  all 
the  stone  upon  the  land  and  sell  tbe  same." 
Answer:  "Refused."  QS)  "The  measure  of 
damages  Is  tbe  value  of  the  stone  upon  tbe 
land,  subject  to  tbe  payment  of  the  royalty 
to  the  landowner."  Answer:  "Refused,  thla 
point  having  been  covered  In  our  general 
charge." 

The  court  charged,  inter  alia,  as  follows: 
"Aa  we  have  already  said.  If  you  pass  tbe 
first  question  in  this  case  favorable  to  tbe 
plaintiff,  you  then  pass  to  the  second  question 
and  ascertain  the  amonnt  of  damages,  if 
any,  he  is  entitied  to  recdve.  In  taking  np 
this  question  you  should  proceed  to  ascertain 
the  damages  under  rules  prescribed  by  law. 
It  Is  contended  by  tbe  defendant  that  tbe 
value  of  the  stone  in  place — that  is,  as  they 
were  there  situated  upon  the  land — ^is  the 
measure  of  damages.  It  is  our  opinion,  and 
we  so  instruct  you,  that  the  measure  of  dam- 
ages applicable  to  this  case  is  the  value  of 
tbe  stone  in  the  market  less  the  cost  of  trans- 
portation, quarrying,  and  preparing  the  stone, 
tbe  royalty  thereon,  and  such  other  expenses 
as  are  necessary  in  placing  the  stone  upon 
tbe  market  Or,  In  other  words,  you  will 
get  the  cost  of  transportation,  cost  of  quarry- 
ing and  preparing  the  stone,  of  royalty,  and 
such  other  costs  and  expenses  necessary  and 
Incidental  to  placing  tbe  stone  upon  tbe 
market  and  tbe  total  thus  obtained  you  will 
subtract  from  the  market  value  of  the  stone, 
and  the  difference  between  the  total  cost  and 
expenses  thus  obtained  and  tbe  market  value 
will  be  tbe  damages.  Aa  to  the  amount  of 
the  various  items  of  cost  and  expenses  yon 
have  tbe  testimony  of  different  witnesses, 
and  from  their  testimony  yon  are  to  ascertain 
the  cost  of  placing  the  atone  on  tbe  market, 
and  from  tbe  market  Talne,  which  you  will 
ascertain  from  the  taatlmony,  take  the  coat 
and  thus  get  the  damagea." 

Verdict  and  Judgment  tor  plaintiff  for 
$3,626. 
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Argued  before  MITCHELL,  a  J^  and 
PELL,  BROWN,  MKSTBEZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Walter  Lyon,  of  Lyon,  McKee  &  Mitchell, 
B.  A.  Wintemltz,  and  James  J.  Igoe,  for  ap- 
pellant   J.  Norman  Martin,  for  appellee. 

ELKIN,  J.  Three  qneatlona  are  raised  by 
this  appeal:  First,  had  appellee  snch  an  in- 
terest In  the  rocks  and  bowlders  aa  to  entitle 
him  to  compoisatlon  when  appropriated ;  sec- 
ond. If  his  right  to  quarry  was  limited  as  to 
time,  had  notice  to  terminate  the  lease  been 
served  before  the  entry  of  appellant;  and 
third,  what  was  the  proper  measure  of  dam- 
ages? It  is  contended  for  appellant  that  the 
right  claimed  by  appellee  in  the  quarry  Is 
an  Interest  In  land,  without  limit  as  to  time 
and  within  the  statute  of  frauds.  If  this 
principle  can  be  successfally  invoked  there 
can  be  no  recovery,  because  the  contract  re- 
lied on  to  assert  an  interest  la  in  parol. 
Yeakle  v.  Jacob,  88  Pa.  876;  Neumoyer  v. 
AndreaS:  57  Pa.  446;  Pattison's  Appeal,  61 
Pa.  294,  100  Am.  Dec  687 ;  Bowers  v.  Bow- 
ers, 95  Pa.  477;  and  Miller  v.  Znfall,  118 
Pa.  317,  6  Atl.  360— are  cited  in  support  of 
this  contention.  These  cases  all  relate  to 
contracts  for  the  sale  of  standing  timber,  and 
the  rule  dednclble  therefrom  is  that,  when 
the  grant  Is  for  a  perpetual  right  to  cut,  or 
for  an  indefinite  period  In  which  to  remove, 
or  at  the  discretion  of  the  vendee,  without  a 
view  to  immediate  severance.  It  is  within 
the  statute  of  frauds,  and  must  be  In  writing. 
Tbe  rule  In  such  cases  has  been  strictly  en- 
forced. There  is,  however,  another  line  of  de- 
cisions of  a  dlfTerent  Import,  running  paral- 
lel with  tbe  timber  cases,  and  as  uniformly 
observed.  Le  Fevre  v.  Le  Fevre,  4  Serg.  ft 
R.  241,  8  Am.  Dec.  696;  Rerlck  v.  Kern,  14 
Serg.  ft  R.  267,  16  Am.  Dec.  497 ;  Swartz  v. 
Swartz,  4  Fa.  353,  45  Am.  Dec.  697;  Ebner 
V.  Stichter,  19  Pa.  19— belong  to  the  latter 
class.  In  these  cases  the  rule  is  recognized 
that,  if  a  license,  or  privilege,  to  do  something 
on  the  land  of  the  licensor  is  given  by  parol, 
then  followed  by  the  expenditure  of  money, 
on  the  faith  of  the  parol  agreement.  It  Is  Ir- 
revocable, and  Is  to  be  treated  as  a  binding 
contract  Equity  treats  the  license  thus  exe- 
CDted  as  a  contract  giving  absolute  rights,  and 
protects  the  licensee  In  the  enjoyment  of  those 
rights.  Again,  in  Moore  v.  Miller,  8  Pa.  272, 
this  conrt  held  that  a  parol  agreement  to 
enter  upon  the  land  of  another  for  the  pur- 
pose of  digging  ore,  erecting  buildings  and  do- 
ing other  necessary  things  In  the  prosecution 
of  the  work,  paying  for  tbe  privilege  a  cer- 
tain fixed  royalty  for  each  ton  of  ore  mined 
and  removed,  was  a  contract  of  lease  and 
could  be  enforced.  The  present  case  comes 
within  the  rule  of  these  decisions  and  tbe 
question  of  the  statute  of  frauds  may  be 
eliminated  from  further  consideration.  It 
is  Important  however,  to  consider  what  tbe 


exact  terms  of  the  parol  agreement  are  in 
order  to  ascertain  the  rights  of  the  parti» 
to  this  action.  Was  the  privilege  to  qnany 
stone  limited  to  the  year  when  given,  the 
"stone  year"  as  suggested  in  the  testimony 
of  Hartman,  or  was  it  to  be  enjoyed  for  an 
Indefinite  period,  or  at  the  discretion  of  tbe 
licensor?  If  the  right  was  for  a  limited  peri- 
od, then  It  could  be  terminated  at  the  expira- 
tion of  that  time.  It  is  contended  that  it 
was  so  terminated  by  notice  to  quit  before 
the  rights  of  appellee  had  attached.  These 
are  questions  of  fact  to  be  submitted  to,  and 
determined  by,  the  Jury  nnder  proper  instruc- 
tions by  the  court  In  this  connection  the 
ruling  of  the  court  below,  in  not  permitting 
duplicate  notice  of  September  27,  1900,  to  be 
admitted  in  evidence  and  considered  by  the 
Jury,  is  assigned  as  error.  Tbe  offer  was  re- 
fused on  the  ground  that  it  was  secondary 
evidence,  and  that  the  testimony  did  not  dis- 
close any  effort  to  secure  the  orlglnaL  The 
testimony  showed  that  it  was  an  euct  car- 
bon copy,  made  on  a  typewriter  at  the  same 
time  as  the  original,  signed  by  the  same  offi- 
cers, executed  In  the  same  manner,  and  in 
every  respect  was  an  exact  duplicate.  The 
one  was  served,  the  other  remained  in  the  pos- 
session of  the  owner  of  the  land.  Appellant 
contends  that  as  both  were  contemporary 
writings,  the  counterparts  of  each  other,  one 
of  which  was  delivered  and  the  other  preserv- 
ed, they  may  both  be  considered  as  originals, 
and  the  one  which  was  preserved  may  be 
received  In  evidence  without  notice  to  produce 
the  one  which  was  delivered.  This  conten- 
tion is  based  on  the  rule  of  our  casses,  and 
must  be  sustained.  Eisenhart  v.  Slaymaker, 
14  Serg.  ft  R.  163 ;  Oaskell  v.  Morris,  7  Watts 
ft  S.  82;  Morrow  v.  Commonwealtli,  48  Pa. 
806.  The  duplicate  notice  should  have  been 
admitted  In  evidence  and  the  refusal  so  to  do 
was  error. 

The  court  below  held  that  the  prapw 
measure  of  damages  was,  not  the  valne  of 
Btcme  In  place^  but  the  value  of  the  stone 
after  it  had  been  manufactured  into  curb- 
stone, and  sold  in  the  market  less  the  cost 
of  preparation,  transportation,  and  royaltf. 
With  this  rule  as  to  the  measure  of  damages, 
witnesses  were  permitted  to  testify  how  much 
curbstone  could  be  cut  from  the  bowlders, 
and  how  much  it  would  sell  for  in  tbe  mar- 
ket what  the  cost  of  manufacturing  and 
transpoiting  the  same  would  be,  tbe  diffe^ 
ence  being  the  measure  of  damages  to  the 
appellee.  Ege  v.  Kllle,  84  Pa.  333,  is  relied 
on  as  ruling  the  case.  It  Is  true  that  such  a 
measure  of  damages  was  sustained  In  that 
case,  but  that  was  an  action  of  trespass  fbr 
mesne  profits  between  private  parties,  each 
of  whom  claimed  title  to  tbe  land  In  dilute, 
and,  the  title  of  Ege  having  been  sustained, 
he  brought  an  action  against  Kllle  to  recover 
the  mesne  profits  during  the  time  that  Kllle 
had  possession  of  the  land  and  had  actually 
taken  the  ore  from  the  mines.    Coleman's 
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Appeal,  82  Pa.  252,  and  Oak  Ridge  Ck>al  Co.  t. 
Rogers,  108  Pa.  147,  belonK  to  this  class  of 
cases.    In  Oraluun  r.  Railroad  Co.,  145  Pa. 
504,  22  JM.  983,  the  distinction  between  the 
measTire  of  damages  arising  out  of  a  trespass 
and  the  assessment  of  damages  accruing  to 
the  owner  of  property,  taken  under  the  right 
of  emlnmt  domain,  was  clearly  pointed  out. 
Theleamed  counsel  for  appellee  earnestly  con- 
tends that  the  case  at  bar  Is  an  action  to  re- 
cover damages  for  a  trespass.    In  this  is  the 
vice  of  his  argument.    This  Is  not  an  action 
for  trespass  in  the  sense  of  the  owner  of  land 
Instituting  proceedings  IgSinst  a  person  who 
bad  entered  upon  his  property  without  au- 
thority of  law.    The  appellant  here  bad  the 
legal  right,  conferred  by  statute,  to  go  upon 
tbe  property  of  appellee  and  to  appropriate 
the  same  to  its  own  use.    Tbe  rule  as  to  tbe 
proper  measure  of  damages  in  this  case  Is 
found  in  Seorie  t.  Railroad  Company,  33  Pa. 
67;   Railroad  Company  t.  Baltbaser,  119  Pa. 
472,  13  Atl.  294;    Fulmer's  Appeal,  128  Pa. 
24,  18  Atl.  493,  16  Am.   St.   Rep.  662,   and 
ninny  other  like  cases.    The  rule  of  these 
cases  has  neyer  been  departed  from  except 
where  there  bad  been  actual  severance  of  the 
coal,  or  ore,  or  stone,  or  other  thing,  tbe 
value  of  which  was  tbe  basis  of  the  proceed- 
ings.   The  jnoper  measure  of  damages   In 
tbia  case  is  tbe  actual  value  of  the  stone  In 
place,   not  tbe  prospective  and   speculative 
value  of  that  stone  when  cut  and  sold  in  the 
market.    Tbe  appellant  under  the  law,  had 
tbe  right  to  appropriate  the  rocks  and  bowl- 
ders, and  should  pay   appellee  for  his  in- 
terest in  the  stone  in  place  what  that  in- 
terest was  worth  at  tbe  time  the  appropria- 
tion was  made    There  Is  one  item  that  must 
be   treated   separately  in    determining   Its 
value.    Thi   appellee  testified   that  at   the 
time  of  the  entry,  there  was  about  500  or 
(K)0  yards  of  rubbVa  backing  on  tbe  ground 
which  bad  already  been  severed  from  the 
bowlders,  and  that  it  was  appropriated  by 
appellant.    It  is  well  known  that  rubblestone 
Is  of  irregular  shapes  and  sizes,  broken  from 
larger  stone  in  the  process  of  quarrying  or 
preparing  tbe  same  fk>r  market.    It  Is  used 
in    masonry    for   filling   in   between    other 
courses  of  cut  stone  or  for  backing.    While 
rubble  backing  cannot  be  prepared  into  cut 
ttone,  and  Is  not  expensive,  It  has  a  value. 
Its  severance  from   the  ledge  made   it  per- 
sonal property,  and  the  proper  measure  of 
damages  is  Its  value  at  the  place  where  ap- 
propriated.   In    determining   that   value    It 
vill  not  be  necessary  to  consider  the  cost  of 
manufacturing  and  transporting  the  same  as 
in  Lehigh  Coal  Co.  v.  Railroad  Co.,  187  Pa. 
145,  41  Atl.  37,   because  its  value  can  t>e 
taslly  and  definitely  fixed  at  the  place  of  its 
location  when  the  appropriation  was  made. 

Tbe  fourth,    fifth,  sixth,   seventh,  eighth, 
and  ninth  assigmuents  of  error  are  sustained. 

Judgment  reversed  with  a  venire. 


In  re  MILLER'S  ESTATE. 

Appeal  of  SHIRLEZ. 

(Supreme  Court  d  Pennsylvania.   Jan.  7,  1007.) 

1.  BXBCTJTOBS  — APPOIWnOBlIT— PaOBATE     OF 

Wiix. 

Where  a  will  i*  admitted  to  probate,  and 
the  decree  is  nnappealed  from.  It  is  conclusive 
as  to  the  appointment  of  an  executor. 

2.  Samk— Tkstamkhtabt  Bxeoutob. 

Where  testator  appoints  an  executor,  be 
has  a  right  to  administer,  which  can  only  be 
taken  from  him  by  his  refusal  to  prove  the 
will  and  take  out  letters. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  St  37, 
41.] 

3.  Saub. 

Until  an  executor  named  in  the  will  lias 
refused  to  act,  the  register  has  no  authority 
to  grant  letters  with  the  will  annexed. 

[E)d.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  (  107.] 

4.  Saks  —  AninitisTBATOB  with  Wili,  An- 
nexed. 

After  a  will  was  admitted  to  probate,  but 
before  letters  were  issaed  to  the  executor  named 
in  the  will,  two  of  the  legatees  applied  for  let- 
ters of  administration  with  tbe  will  annexed. 
The  executor  requested  that  letters  should  be 
granted  to  him,  but  the  register  took  testimony 
as  to  the  executor's  sanity,  and  granted  let- 
ters to  one  of  the  legatees.  Beld,  that  the  ac- 
tion was  unauthorized,  and  the  orphans'  court 
properly  reversed  the  action  of  the  register, 
especially  when  It  found  the  executor  was  men- 
tally competent. 

Appeal  from  Orphans'  Court,  Armstrong 
County. 

In  the  matter  of  tbe  estate  of  Robert  Miller. 
From  a  decree  revoking  letters  of  adminis- 
tration, Martha  A.  Shirley  appeals.    Afilrmed. 

Patton,  P.  J.,  filed  the  foUowtog  opinion 
in  the  court  below: 

"By  the  statement  of  tbe  somewhat  compli- 
cated facts  in  their  chronological  order,  and 
tbe  law,  as  we  understand  it,  governing  the 
same,  we  may  be  able  to  arrive  at  a  fair  and 
Just  c(«clU8ion.  Robert  Miller  made  his  last 
will  and  testament  on  September  21, 1894,  and 
appointed  therein  John  W.  Miller  bis  ex- 
ecutor. About  January  1,  1004,  said  John  W. 
Miller  began  to  show  signs  of  mental  de- 
rangement, which  increased  in  violence  until 
April  14,  1004,  when,  upon  the  petition  of  his 
wife  and  son,  under  Act  April  20,  1809  (P.  U 
78),  a  commission  was  appointed,  which  re- 
ported on  April  16,  1904,  'that  the  said  John 
W.  Miller  is  insane,  and  that  the  welfare  of 
himself  and  others  require  his  restraint,  and 
that  his  is  a  suitable  case  for  confinement' 
On  the  same  day  the  report  was  confirmed  by 
the  court  and  it  was  directed  that  John  W. 
Miller  be  confined  in  the  hospital  for  tbe  In- 
sane at  Warren,  Pa.  What  efTect  bad  the 
finding  of  the  commission  and  the  decree  of 
the  court  upon  the  civil  rights  of  John  W. 
Miller?  In  our  opinion,  none,  except  to  con- 
fine him.  The  act  of  1869  has  been  construed 
In  Brickway's  Case,  80  Pa.  66,  and  In  Haider- 
man's  Appeal,  104  Pa.  261.  The  gist  of  these 
opinions  is  that  the  purpose  of  the  act  Is  ex- 
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pressed  In  Its  title,  rlz:  'An  act  to  provide 
for  the  admission  of  certain  classea  of  the 
insane  Into  hospitals  for  the  Insane.'  It  con- 
ferred no  jnrlsdlctlon  over  the  estate  of  the 
lunatic.    Halderman'B  Appeal,  101  Pa.  251. 

"Robert  Miller  died  on  July  7,  1901.  On 
JvHj  28,  1901,  his  will  was  offered  for  pro- 
bate before  the  register  of  wills,  and  he  made 
the  following  order :  'Now,  July  28,  1904,  the 
testimony  of  the  above-named  witnesses  being 
sufficient,  I  do  hereby  admit  the  foregoing 
will  to  probate,  and  order  the  same  to  be 
recorded  as  such.  Given  under  my  hand  the 
above  date.  H.  B.  Henderson,  Reg.  Register- 
ed and  recorded  July  28,  1904,  Will  Book, 
vol.  7,  page  87.  H.  B.  Henderson,  Register.' 
When  the  register,  by  the  foregoing  decrees, 
admitted  the  will  to  probate.  It  was  a  Judicial 
decision  by  him  that  It  was  genuine,  that  It 
was  regular  in  form  and  execution,  that  the 
testator  was  competent  to  make  1^  that  he 
aiquointed  J<An  W.  Miller  bis  executor,  and 
that  said  document  should  be  duly  entered  up- 
on the  records.  The  admission  of  the  will  to 
probate  was,  in  effect,  appointing  John  W. 
Miller  executor  of  the  Instrument  thus  pro- 
bated. The  proof  of  the  authority  of  the 
executor  to  act  as  such  is  a  production  of  a 
copy  of  the  will  by  which  he  was  appointed, 
certified  under  the  seal  of  the  ordinary.  This 
Is  usually  called  the  probate.'  Bouvler's  Law 
Diet  tit  'Probate  of  Wills.'  'If  the  execution 
of  the  will  be  prtverly  proven  the  register  Is 
bound  to  issue  letters  testamentary  to  the 
executor  named  therein,  unless,  disqualified 
by  minority,  he  Is  the  appointee  of  the  tes- 
tator, not  of  the  register,  and  he  has  no  dis- 
cretion in  the  matter.'  Will  of  Wm.  Neal,  17 
Wkly.  Notes  Cas.  191.  'With  the  probate  of 
the  will  the  register's  judicial  powers  cease.' 
Mathews  v.  Bidden,  8  Pa.  Super.  Ot  112.  The 
register  of  wills  performs  the  full  measure 
of  his  duties  when  he  requires  the  production 
of  the  will  for  probate.'  Estate  of  Sarah  Ni- 
chols, 8  Pa.  Super.  Ct  484.  The  executor  Is 
appointed  by  the  testator,  and  derives  his 
authority  to  act  from  the  will.  The  granting 
of  letters  testamentary  by  the  register  of 
wills  Is  a  pro  forma  act  to  give  effect  to  the 
will  of  the  testator.'  Pomeroy's  Estate,  24 
Wkly.  Notes  Ca&  296.  The  appointment  of 
the  testator  gives  to  the  executor  a  right  to 
administer,  of  which  cnly  his  own  renuncia- 
tion can  deprive  him,  or  his  refusal  to  appear 
when  cited  to  prove  the  will  and  take  out 
letters.'    Bowman's  Appeal,  02  Pa.  166. 

"What  should  have  been  the  next  step  takoi 
If  John  W.  Miller  did  not  apply  for  letters? 
A  citation  should  have  been  Issued  requiring 
him  to  take  out  letters  in  a  reasonable  time, 
or  show  cause  why  administration  should  not 
be  granted  to  the  party  legally  entitled  there- 
to, and  this  citation  should  not  be  granted 
to  the  party  legally  entitied  thereto,  and  this 
citation  should  have  been  served  upon  the 
next  of  kin  of  the  testator.  Langtwi's  Estate, 
14  Wkly.  Notes  Cas.  46.  The  register  can 
grant  letters  ot  administration  with  the  will 


annexed  only  'wherein  the  executors  shall  all 
refuse  and  renounce.'  Act  March  15,  1832  (P. 
L.  140,  i  18;  Stewart's  Pnid.  p.  1074;  P. 
L.  19).  So  far  as  the  record  shows,  John 
W.  Miller  did  not  refuse  or  renounce  his  right 
to  act  as  executor,  nor  was  any  citation  serv- 
ed upon  him.  On  August  6,  1904,  a  number 
of  the  legatees,  with  their  attorneys;  appear- 
ed before  the  register  and  applied  for  the 
right  to  administer  upon  the  estata  So  far 
as  the  record  shows,  John  W.  Miller  had  no 
notice  of  the  meeting,  was  not  present  or 
represented  by  counseL  The  records  of  the 
luna(7  case  No.  9,  Jnne  session,  1904,  were 
offered  In  evldoioe  to  show  that  he  was  not 
qualified  to  act  as  executor.  It  seemed  to  be 
taken  for  granted  that  this  disposed  of  the 
rights  of  John  W.  Miller,  and  a  fight  ensued 
among  the  next  of  kin  of  Robert  Miller  to  de- 
termine who  would  administer  upon  his  es- 
tate. It  resulted  that  August  16,  1904,  Isa- 
bella Ralston  and  Martha  A.  Shiri^  were  ap- 
pointed administratrices  by  the  register.  On 
S^tember  8,  1904,  Bllsabeth  Moorhead  ap- 
peared before  the  register,  and  set  forth  that 
the  estate  of  Robert  Miller  was  suffering  be- 
cause Martha  A.  Shirley  and  Isabella  Ra^ 
ston,  the  administratrices  appointed  by  the 
register,  had  neglected  to  act,  and  procured 
a  citation  requiring  them  to  enter  upon  the 
discharge  of  their  duties  or  show  cause  why 
their  appointment  should  not  be  recalled.  On 
September  9,  1904,  Isabella  Ralston  filed  her 
answer  r^hulng  to  act  Jointly  with  Mrs.  Shir 
ley.  On  September  9,  1904,  Mrs.  Shirley  an- 
swered the  citation,  agreed  either  to  act  in- 
dividually or  Jointly  with  Mrs.  Ralston,  ob- 
jected to  futher  delay,  and  asked  that  the 
letters  to  Mrs.  Ralston  be  revoked. 

"On  Septonber  13,  1904,  Delia  UlUer,  a 
daughter  of  John  W.  Miller,  wrote  to  Dr. 
Guth,  the  superintendent  at  Warren,  saying 
that  It  was  necessary  for  ha  father  to  come 
home  to  attend  a  lawsuit  On  September 
14,  1904,  Dr.  Outh  wrote  her  that  in  bis 
opinion  her  father  was  sufflcientiy  restored 
to  be  granted  leave  of  absence,  and,  if  she 
would  get  the  permission  of  the  Judge  and 
county  oommlssioners,  he  would  let  him  go 
on  a  parole  of  30  days.  On  September  24, 
1904,  a  petition  was  presented  for  the  dis- 
charge of  Miller  upon  which  the  court  made 
the  following  order:  'September  24,  1904, 
upon  presentation  of  the  within  petition,  and 
the  court  being  of  the  opinion  that  John  W. 
Miller,  now  confined  at  the  hospital  for  the 
insane  at  Warren,  Pa.,  has  recovered  bis 
reason  sufficiently  that  he  may  be  discharged 
from  custody  and  confinement  this  is  to 
order  and  direct  the  authorities  at  said  hos- 
pital to  discharge  him,  the  said  John  Miller, 
from  the  custody  of  said  institution  upon 
presentation  of  a  copy  of  this  order.  By  the 
court'  Shortiy  after  this  order  was  made, 
and  on  the  same  day,  it  came  to  the  knowl- 
edge of  the  attorneys  of  Martha  Shirley  that 
said  order  had  been  made.  Tb^  objected  to 
it  and  the  court  made  a  further  order  that 
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the  diBcbarge  of  John  W.  Miller  sboald  In 
no  manner  affect  the  proceedineg  then  pend- 
ing before  the  register.  This  order  baa  been 
lost  and  cannot  be  found. 

"The  discharge  of  Miller  from  the  insane 
asylnm  was  authorized  by  section  7,  Act 
April  20,  1889  (P.  L.  79;  Stewart's  Purd.  p. 
2300;  P.  L.  11),  which  provides:  'On  state- 
ment In  writing  to  any  law  Judge  •  •  • 
that  his  mental  disorder  has  so  far  changed 
Its  character  as  to  render  further  confinement 
mmecessary,  the  judge  shall  make  suitable 
Inquisition  Into  the  merits  of  the  case,  and, 
according  to  Its  results,  may  or  may  not 
order  the  discharge  of  the  person.'  It  is 
argued  that  this  act  only  applies  to  the  dis- 
charge of  the  criminal  Insane  conmiltted  un- 
der section  5  of  the  act.  We  do  not  think 
so.  Mo  other  method  is  provided  to  empower 
the  court  to  discharge  those  committed  under 
section  6.  We  have  directed  the  discbarge 
«f  countless  persons  from  custody  who  were 
committed  under  section  6.  This  is  the  flrst 
time  that  our  authority  has  been  dmled. 
Be  this,  however,  as  It  may,  as  we  stated 
befcnre  In  our  opinion,  neither  the  commit- 
ment of  John  W.  Miller  nor  bis  discharge 
affected  his  dvll  rights.  Its  only  purpose 
was  to  confine  him  tanporarlly  for  his  own 
personal  welfare^  Halderman's  Appeal,  101 
Pa.  251. 

"On  September  20,  1901,  John  W.  Miller 
appeared  before  the  register  and  requested 
that  letters  testamentary  be  issued  to  him. 
To  this  Martha  A.  Shirley  and  other  legatees 
objected,  and  renewed  their  amplication  that 
letters  of  administration  c.  t.  a.  be  issued 
to  Martha  A.  Shirley.  On  October  14,  lOM. 
attorneys  for  Mr.  Miller  and  Mrs.  Shirley 
appeared  before  the  register  and  testimony 
was  taken.  On  November  1,  1901,  more  evi- 
dence was  offered  and  the  case  continued. 
On  November  9,  1904,  John  W.  Miller  pre- 
sented bis  petition  to  the  court  of  common 
pleas,  asking  for  a  writ  of  mandamus  to 
compel  the  register  to  issue  letters  to  blm. 
After  hearing  the  mandamus  was  granted. 
On  May  24,  190S,  the  decree  of  the  court 
was  reversed  by  the  Supreme  Court,  for  the 
resaon  that  the  mandamus  was  prematurely 
Issued  (MlUer  v.  Henderson,  212  Pa.  283,  61 
AtL  913).  that  court  saying:  Tlie  register 
may  issue  letters  testamentary  to  the  ap- 
pellee when  free  to  act,  after  the  disposition 
of  this  appeal  If  he  should  refuse  them, 
and  improperly  award  letters  to  another, 
the  orphans^  court,  on  appeal,  can  correct  any 
wrong  that  may  be  don&'  On  June  28,  1005, 
'Mrs.  Shirley  and  Mr.  Miller  again  appeared 
before  the  register,  and  further  testimony 
was  taken.  On  June  29,  1906,  the  register 
appointed  Martha  A.  Shirley  administratrix 
c.  t.  a.  of  Robert  Miller,  deceased,  and  re- 
fused letters  testamentaiy  to  John  W.  Miller. 
On  June  90,  190S,  John  W.  Miller  appealed 
from  the  decision  of  the  register,  and  that 
appeal  we  now  have  before  us. 

"The  first  reason  assigned  in  the  appeal 


Is  that  the  register  had  no  Jurisdiction  to  ap- 
p(^t  an  admlniBtrator  eta.  when  the  ex- 
ecutor mentioned  In  the  will  appeared  and 
asked  for  letters.  We  think  this  position  Is 
well  taken,  ■•  has  been  shown  by  the  au- 
thorities heretofore  cited  In  this  opinion, 
when  the  register  admitted  the  will  to  pro- 
bate and  registered  it  In  his  office.  Nothing 
further  remained  to  be  done  ezc^t  to  give 
Miller  a  certificate  of  his  appointment,  so 
that  he  could  show  his  authority  to  act  as 
executor  to  any  person  who  might  question 
it  In  SUI  T.  McKnlghl;  7  Watte  &  S.  244, 
the  Supreme  Court  held  that  a  person  found 
by  Inquisition  to  be  a  habitual  drunkard  Is 
not  thweby  deprived  of  his  power  to  perform 
the  office  of  executor.  And  in  that  opinion 
Mr.  Chief  Justice  Gibson  pointo  out  how  and 
why  the  orphans'  court  should  be  applied  to 
in  case  relief  is  needed  by  reason  of  the  ex- 
ecutor being  insane.  Act  March  29,  1832,  { 
26  (P.  li.  196),  provides  that,  when  an  execu- 
tor has  been  duly  declared  a  lunatic,  the 
orphans'  court  shall  have  power  to  vacate  the 
letters.  Act  May  1, 1861,  S  2  (P.  L.  680),  pro- 
vides that,  when  tiie  sole  executor  becomes 
Incompetent  to  discbarge  the  duties  of  the 
trust  by  reason  of  sickness  or  other  visita- 
tion, the  court  having  Jurisdiction  shall  have 
power  to  vacate  the  letters  testamentary  and 
grant  new  letters.  We  have  not  been  able 
to  find  any  case  In  the  books,  nor  has  any 
been  cited  to  us,  where  the  register  has  as- 
sumed Jurisdiction  to  pass  upon  the  question 
of  the  Insanity  of  the  executor.  In  our  opin- 
ion, if  such  a  contingency  arises,  relief 
should  be  sought  In  the  orphans'  court 

"The  second  reason  assigned  for  appeal  is 
that  the  register  should  have  dismissed  the 
objections  of  Mrs.  Shirley,  because  she  did 
not  give  bond  as  required  by  Act  June  6, 
1887  (P.  L.  359).  It  would  seem  from  the 
record  that  Mrs.  Shirley  flrst  objected  to  the 
register  granting  letters  to  MlUer  on  Sep- 
tember 20,  1904.  No  bond  being  given  in  10 
days,  these  exceptions  would  fall,  and  the 
law  would  not  authorize  the  register  to  con- 
sider them.  However,  Mrs.  Shirley  again  fil- 
ed exceptions  on  October  14,  1904,  and  gave 
the  bond  required  by  the  act  «f  assembly  on 
October  22, 1904.  This  was  trregular.  When 
It  appeared  to  the  register  on  October  14th 
that  no  bond  had  been  filed  he  should  have 
dismissed  the  exceptions;  but,  having  allow- 
ed new  exceptions  to  be  filed  on  October  14th, 
we  are  inclined  to  let  them  stand,  so  that  this 
case  may  be  determined  on  the  merits. 

"The  third  reason  for  the  appeal,  vie,  that 
the  register  is  without  authority  to  pass  up- 
on the  qualifications  of  the  appellant  to  act 
as  executor  after  the  will  has  been  admitted 
to  probate,  has  heretofore,  in  this  opinion, 
been  decided  in  favor  of  the  appellant 

"The  fourth  reason  assigned  in  the  appeal, 
that  Martha  A.  Shirley  has  not  shown  that 
the  executor  Is  not  competent  to  administer 
upon  the  estate,  requires  us  t»  examine  the 
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teatlmony.  The  register  Died  bo  opinion; 
hmce  we  do  not  know  how  be  arrived  at  the 
conclusion  that  John  W.  Miller  was  Insane. 
On  the  hearing  b^ore  ns  Dr.  Outh  also  tes- 
tified as  to  the  Insanity  of  Miller,  and  he  had 
little,  if  any,  knowledge  of  his  condition  after 
he  left  the  hospital  on  September  26,  1904. 
Speaking  as  to  his  condition  on  that  date,  he 
says:  'In  my  oplnlcm,  he  was  not  capable  of 
taking  care  of  any  business  that  would  require 
mental  exertion.  He  was  not  well  enough  to 
do  any  complicated  business.  I  don't  think 
he  was  restored  fully.  I  would  not  regard 
him  as  capable  of  settling  an  estate.  It  was 
confusion  of  the  mental  faculties.  There 
were  no  delusions  present;  no  hallucinations 
present  There  was  nervous  restlessness  and 
irritability,  which  resulted  In  this  confusion. 
He  improved  up  to  the  time  he  left  the  hos- 
pital. When  be  left  the  hospital,  he  talked 
all  right  and  In  a  rational  manner.'  The  ap- 
pellee also  called  Dr.  J.  H.  King  as  a  wit- 
ness, who  testified  that  be  was  the  family 
physician  for  John  W.  Miller,  and  had  known 
him  from  8  to  10  years.  He  says  that  Miller 
was  Insane  from  worry  when  he  was  sent 
to  the  asylum,  and  that  he  returned  in  his 
normal  condition,  and  that  there  was  nothing 
in  his  actions  or  conversation  that  was  weak- 
ened by  the  previous  insanity,  and  that  his 
mind  was  competent  to  settle  up  an  estate. 
The  testimony  of  Dr.  C.  J.  Jessop  was  ofTer- 
ed  in  evidence,  who  says,  In  speaking  of  the 
condition  of  John  W.  Miller  shortly  after 
he  returned  from  the  hospital:  'He  Is  rather 
fidgity.  I  don't  tlilnk  he  Is  fairly  sane.'  On 
part  of  the  appellant  Dr.  T.  N.  McKee  Is  call- 
ed, who  testifies  that,  shortly  after  MlUer 
came  home  from  the  hospital,  he  visited  him 
and  made  an  examination,  and  that  he  was 
of  sound  and  normal  mind.  A  large  number 
of  Mr.  Miller's  neighbors  were  called  by  the 
appellant,  who  met  him  frequ«itly  and  had 
many  business  dealings  with  him  after  he 
returned  from  the  asylum.  They  united  In 
saying  that  his  mind  was  normal,  and  that 
he  was  entirely  competent  to  attend  to  bis 
own  and  other  people's  bustness.  He  was 
elected  a  school  director  in  the  township  in 
the  spring  of  1005.  He  served  as  an  inspector 
on  the  election  board.  He  attended  to  the 
affaira  of  the  church.  He  Is  the  owner  of  a 
farm  containing  100  acres  and  worth  $8,000, 
upon  which  he  successfnlly  fanned.  The 
testimony  of  the  appellant's  witnesses  con- 
vinces us  that  John  W.  Miller  has  fully  re- 
covered his  mental  faculties,  and  was  com- 
petent to  act  as  the  executor  of  Robert  Mil- 
ler when  refused  the  appointment  by  the  reg- 
ister. 

"We  conclude  from  the  whole  testimony 
that  when  Miller  applied  for  letters  on  S^- 
tember  29,  1904,  he  was  competent  to  act 
as  executor.  The  law  does  not  require  the 
testator  to  appoint  the  most  Intelligent  or 
the  best  qualified  man  as  his  executor.  At 
the  very  most  the  reg^ister  would  not  be  Jus- 


tified in  refusing  letters  to  the  penKm  named 
as  executor  unless  It  appeared  that  his  ap- 
pointment would  be  detrimental  to  the  es- 
tate. John  Miller  Is  a  man  of  means.  He 
has  given  a  bond  in  the  sum  of  $60,000.  For 
upwards  of  20  months  since  his  return  he 
has  conducted  his  own  and  public  business 
with  care  and  success.  We  believe  he  can 
settle  the  estate  of  Robert  Miller  with  credit 
to  himself  and  with  safety  to  the  estate. 
And  now,  June  27,  1906,  the  decree  of  the 
register  granting  letters  of  administration 
c.  t.  a.  to  Martha  A.  Shirley  is  revoked,  and 
it  Is  now  ordered  that  letters  testamentaiy 
be  Issued  by  the  register  to  John  W.  Miller 
upon  the  estate  of  Robert  Miller,  late  of 
Freeport  borough,  deceased." 

Argued  before  MITCHELL,  a  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
BLKIN,  and  STEWART.  JJ. 

W.  P.  Rainbow,  W.  J.  Christy,  and  John 
B.  Chapman,  for  appellant  R.  L.  Ralston 
and  Calvin  Raybum,  for  appellee. 

MESTREZAT,  J.  The  learned  jndge  of 
the  orphans'  court  has  stated  at  length  the 
facts  of  this  case  In  his  c^lnlon,  and  they 
need  not  be  repeated  here ;  nor  is  It  necessary 
to  discuss  or  determine  the  numerous  ques- 
tions suggested  by  the  appellant's  argument 
in  order  to  sustain  the  decree  of  the  orphans' 
court  The  will  of  Robert  Miller  was  present- 
ed to  the  register  of  Armstrong  connty  for 
probate  on  July  28,  1904,  and  thereupon  be 
made  the  following  decree:  "I  do  hereby 
admit  the  foregoing  will  to  probate,  and 
order  the  same  to  be  recorded  as  such."  TBls 
was  a  Judicial  determination  of  the  validity 
of  the  win,  an'd,  unappealed  from,  was  con- 
clusive as  to  the  appointment  of  John  W. 
Miller  as  executor.  1  Wms.  Ex'rs  549;  3 
Redf.  on  Wilis,  •48.  An  executor  is  ap- 
pointed by  the  testator,  and  derives  his  au- 
thority to  act  from  the  will.  The  granting 
of  letters  testamentary  by  the  register  of 
wills,  is  a  pro  forma  act  to  give  effect  to 
the  will  of  the  testator.  Pomeroy's  Appeal, 
127  Pa.  492,  18  Atl.  4,  4  L.  R.  A.  367.  The 
appointment  of  the  testator  gives  to  the  ex- 
ecutor a  right  to  administer  of  which  only 
his  own  renunciation  can  deprive  him,  or 
his  refusal  to  appear  when  dted  to  prove 
the  vtIH  and  take  out  letters.  Bowman's  Ap- 
peal, 62  Pa.  166.  The  time  when  it  becomes 
imperative  for  an  executor  named  to  accept 
or  renounce  Is  when  he  is  cited  to  do  so. 
Ralston's  Estate,  158  Pa.  645,  28  Atl.  539. 
tJntll  the  executor  named  In  the  will  has 
refused  or  renounced  the  trust,  the  register 
has  no  authority  to  grant  letters  "with  the 
will  annexed.  Act  March  16,  1832  (section 
18  P.  L.  140;  Stewart's  Purd.  1074;  P.  U 
19).  When,  therefore,  on  August  5,  1904,  the 
legatees  appeared  before  the  register  and  ap- 
plied for  letters  of  administration  with  the 
will  annexed,  the  latter  was  confronted  with 
his  own  record,  made  within  a  fortnight  pre- 


Digitized  by 


Cjoogle 


M.HJ 


STATS)  T.  TORE. 


686 


Tlously,  dlsdoBlng  tbe  fticta  that  the  testator 
bad  appointed  John  W.  MlHer  bis  executor, 
and  that  he  had  neither  reftued  nor  renounc- 
ed the  tmst,  and  had  not  been  cited  to  do 
either.  The  plain  duty  Imposed  upon  the 
register  hy  the  atatnte,  nnder  these  clrciim- 
■tances,  required  him,  before  Issuing  letters 
of  administration  with  the  will  annexed  to 
another  person,  to  dte  Miller,  the  executor 
named  in  the  win,  to  appear  and  accept  or 
refuse  letters  testamentary.  The  register, 
taoweyer.  Ignored  this  provision  of  the  stat- 
ute, and  appointed  two  of  the  legatees  to 
administer  the  estate.  Before  letters  of 
administration  had  been  Issued  to  them,  or 
they  had  taken  the  official  oath  or  filed  a 
bond,  John  W.  Miller  appeared  before  the 
register  and  requested  that  letters  testamenta- 
17  be  granted  to  him.  Instead  of  comply- 
ing with  his  request,  the  register  proceeded 
to  take  testimony  and  determine  Miller's 
sanity,  which  resulted  In  his  refusing  let- 
ters to  HlUer  and  in  granting  letters  of  ad- 
ministration to  one  of  the  legatees.  There  Is 
no  statntoiy  authority  for  such  a  proceed- 
ing nnder  the  facta  of  this  case,  and  we 
have  not  been  referred  to  any  decision  or 
text-book  anthorlty  that  recognizes  any  such 
power  or  authority  in  the  register.  His  dut- 
ies, as  well  as  his  authority,  relating  to  the 
probate  of  wills  and  granting  of  lettera  tes- 
tamentary or  of  administration,  are  defined 
and  limited  by  statutory  prorlslons,  which, 
in  all  cases,  he  must  strlctiy  observe.  Hav- 
ing been  appointed  executor  by  the  will,  the 
register  should  have  given  Miller  the  evi- 
dence of  his  appointment  by  Isaning  letters 
testamentary  to  him.  If  the  execntor  be- 
came Insane  or  otherwise  Incapacitated,  all 
parties  In  Interest  were  fully  protected  by 
the  authority  to  vacate  the  lettera  testa- 
mentary vested  in  the  court  by  Act  March 
28,  1832,  S  26  (P.  li.  196),  and  Act  May  1, 
1861,  »  2  (P.  I-.  080). 

On  the  appeal  from  the  register's  decree, 
the  orphans'  court  heard  testimony,  and 
found.  Inter  alia,  the  following  facts:  "The 
testimony  of  the  appellant's  witnesses  con- 
vinces us  that  John  W.  Miller  has  fully  re- 
covered his  mental  faculties,  and  was  com- 
petent to  act  as  the  executor  of  Robert  Mil- 
ler when  refused  the  appointment  by  the 
register.  We  conclude  from  the  whole  testi- 
mony that  when  Miller  applied  for  lettera 
on  September  29,  1904,  he  was  competent  to 
act  as  executor.  •  •  •  John  W.  Miller  is 
a  man  of  means.  He  has  given  a  bond  Ih 
the  sum  of  $60,000.  For  upwards  of  20 
months  since  his  return  be  has  conducted  his 
own  and  public  business  with  care  and  suc- 
cess. We  believe  he  can  settle  the  estate  of 
Robert  Miller  with  credit  to  himself  and  with 
safety  to  the  estate."  The  hearing  on  the 
appeal  was  de  novo,  and  under  section  40, 
Act  March  16,  1832  OP.  L.  146),  the  orphans' 
court  was  required  to  take  testimony  and 
make  it  a  part  of  the  proceedings.  Wlc^ers- 
bam'a  Appeal,  75  Pa.  334;    Bearmer's  Ap- 


peal, 126  Pa.  77,  IT  Atl.  749.  If,  fiierefMe, 
we  concede  the  authority  of  the  register  to 
hear  testimony  and  determine  the  sanity  of 
John  W.  Miller  and  his  fitness  to  act  as 
executor,  the  action  of  the  register  cannot 
be  Sustained.  The  orphans'  court,  after  a 
full  hearing  of  the  case,  finds  no  anch  in- 
capacity to  exist,  and  that  Miller  was  com- 
petent to  act  as  executor  in  administering 
the  estate  at  the  time  lettera  were  refused 
him  by  tlie  register.  This  court  is  author- 
ised by  tbe  section  of  the  act  Just  referred 
to  "to  affirm,  revewe,  alter,  or  modify  the  de- 
cree of  the  orphans'  courts'  on  the  testimony 
submitted  to  that  court,  and,  after  an  exami- 
nation of  the  testimony,  we  have  no  hesitan- 
cy in  sustaining  the  court's  findings  of  fact 
and  in  affirming  the  decree.  We  are  there- 
fore of  opinion  that  the  action  of  tbe  regis- 
ter was  irregular  and  illegal  in  refusing  let- 
tera to  Miller,  on  his  own  application  in  the 
flrat  instance,  and  on  the  facts  as  to  Miller's 
incapacity  disclosed  by  the  testimony  in  the 
case. 

The  decree  of  the  orphans'  court  la  af- 
firmed. 


STATE  V.  YORK. 

(Supreme  Court  of  New  Hampshire.    Stralford. 
Jan.  1,  1907.) 

1.  iKTOXIC^TIIia  UQTJORS— OlTENSEB— Indict- 
ItXNT— SUTFIOIKKCT. 

An  indictment  aUegini!  that  accused,  not 
being  a  licensed  dealer  in  intozicatinic  liquor, 
onlawfully  kept  for  sale  "liquors,  namely,  one 
bottle  of  wine,  one  Inittle  of  whisky,  and  one 
jug  of  dder,"  states  a  violation  of  Pub.  St. 
1901,  c.  112,  J  16.  as  amended  by  Laws  1905, 
p.  628,  c.  116,  maUnK  it  an  offense  for  any 
person,  not  an  agent  of  a  munidpallty  for  the 
purpose  of  selline  spirits,  to  sell  or  keep  for 
sale  spirituoos  or  distilled  liquors,  etc.,  the  terms 
used  in  the  indictment  beiag  equivalent  to  the 
terms  used  in  tlie  statute. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Die. 
vol.  29,  Intoxicating  Liquors,  U  230-233.] 

2.  CaiMiHAi.  Law— BvinxNOK— Judicial  No- 
TiOB— PaoFEBTisa  or  Liquoa. 

Courts  will  take  judicial  notice  of  the  fact 
that   whislcy   la  spirituous   or  distilled   liquor. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dia. 
vol.  14,  Criminal  Law.  I  716.] 

8.  Intoxioatino     Liquobs— OmNsas— Bvi- 

DKRCB. 

The  Jury  on  a  trial  charging  accused  with 
keepine  for  sale  whisky  may,  on  the  proof  that 
accused  kept  whisky  tor  sale,  find  that  whisky 
Is  spirituous  or  distilled  liquor  within  Pub.  St. 
1901.  c.  112,  I  15,  as  amended  by  Laws  1905, 

g,  528,  c.  116,  making  it  an  offense  for  one  to 
eep  for  sale  spirituons  or  distilled  liquorx. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dik. 
vol.  29,  Intoxicating  Liquors,  I  816.] 

4.  Saiie  —  Statutes  —  Conbtbuctioii  —  Ih- 
diotment. 

Where  an  act  expressly  prohibits  the  sale 
or  keeping  for  sale  of  a  particular  liquor  or 
class  of  liquors,  it  Is  not  necessary  to  allege 
in  an  indictment  charging  a  violation  thereof, 
or  to  prove  on  the  trial,  that  the  particular 
liquor  or  dass  of  liquors,  the  sale  of  which  is 
forbidden,  is  intoxicating. 


SEJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  29,  Intoxicating  Liquors,  {{  230,  232.] 
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a.  Sake. 

Pub.  St  1901,  c  112,  I  16,  ta  amended  by 
Laws  1905,  p.  5^  c  116,  provides  that  any 
person,  not  an  agent  of  a  munidpalitv  for  tAe 
purpoM  of  selling  spirits,  who  shall  sell  or 
ken>  for  sale  "spirituous  or  distilled  liquors 
*  *  *  or  malt  liquors,  wines,  or  any  beverage, 
by  whatever  name  calleid,  containing  more  than 
one  per  cenL  of  alcohol  by  volume,"  shall  be 
punished.  Btld,  that  a  violation  of  the  statuts 
does  not  depend  on  whether  the  liquor  or 
beverage  is,  in  fact,  intoxicating. 

[Ed.  Note.— For  eases  in  point,  MS  Gent  Dig. 
ToL  29,  Intoxicating  liquors,  H  142-14i.] 

Bxc^tl(»ia  from  Superior  Ooort,  Strafford 
Coonty. 

Fred  L  Tork  was  convicted  of  Illegally 
keeping  liquor  for  sale  and  excepts.  TraoB- 
ferred  to  Supreme  Court  Bxoeptions  otw- 
mled. 

The  indictment  alleged  titat  tbe  defendant, 
not  being  a  licensed  dealer  in  intoxicating 
liquor,  unlawfully  and  criminally  kept  for 
sale  "liquors,  namely,  one  bottle  of  wine, 
one  bottle  of  whisky,  and  one  Jug  of  cider." 
Tbe  court  limited  the  charge  to  the  keeping 
for  sale  of  wine  and  whisky  and  instructed 
the  jury  that  a  keeping  for  sale  of  cider,  or 
any  beverage  other  than  wine  and  whisky, 
would  not  Justify  a  verdict  of  guilty.  It 
appeared  that  the  liquors  alleged  to  hare 
been  kept  for  sale  were  ordinary  wine  and 
whisky.  After  the  state  had  rested,  the  de- 
fendant moved  that  a  verdict  of  not  guilty 
be  directed,  upon  the  ground  that  the  state 
had  Introduced  no  evidence  that  the  wine 
and  whisky  were  intoxicating,  and  also  be- 
cause it  did  not  appear  that  the  liquors  con- 
tained more  than  1  per  cent  of  alcohol.  Tlie 
motion  was  denied,  and  the  defendant  ex- 
cited. 

Dwight  Hall,  for  the  State.  Walter  W. 
Scott,  for  defendant 

BINGHAM,  3.  'V  any  person,  not  being 
an  agent  of  a  town  or  city  for  the  purpose 
of  selling  spirits,  shall  sell  or  keep  for  sale 
in  any  quantity  q;)lrltuon8  or  distilled  liquors, 
rectified  spirits,  vinous,  fermented,  brewed, 
or  malt  liquors,  wines  or  any  beveraga  by 
whatever  name  called,  containing  more  than 
one  per  cent  of  alcoliol  by  volume  at  sixty 
degrees  Fahrenheit  he  shall  be  fined,"  etc. 
Pub.  St  1901,  c.  112,  I  15,  as  amended  by 
Lavra  1005,  p.  S28,  c.  116.  The  defendant 
was  indicted  under  this  statute  for  unlaw- 
fully keeping  for  sale  wine  and  whisky.  No 
objection  was  taken  to  the  form  in  which  the 
charge  was  made,  and  it  would  seem  that 
none  could  have  been.  T^t  v.  Common- 
wealth, 8  Leigh  (Va.)  721.  If  the  terms  used 
in  the  indictm^t  to  describe  tbe  offense  were 
not  the  same  in  every  particular  as  those 
used  in  the  statute,  they  were  equlvaloxt  In 
meaning  and  Import  and,  where  such  Is  the 
case,  the  fact  that  the  words  of  the  statute 
are  not  followed  is  not  error.  State  v.  Gore, 
84  N.  H.  610,  616:  State  t.  Munger,  IS  Vt 
290:  State  v.  Williamson,  21  Mo.  496;  State 
r.  Heckler,  81  Mo.  417;  State  T.  Dengolensky, 


82  Mo.  44;  State  ▼.  BfDnger,  44  Mo.  App.  81. 

No  exception  was  taken  at  the  trial  that 
the  proof  adduced  was  not  sufllclent  to  war- 
rant the  jury  In  finding  that  the  whisky 
kept  for  sale  by  the  defendant  was  spirit- 
uous or  distilled  liquor,  but.  If  such  an  ob- 
jection was  open  to  the  defendant,  it  might 
be  said  in  answer  to  it  that  courts  will  take 
judicial  notice  of  a  fact  which  everybody  I* 
presumed  to  know,  and  that  jurors  may  be 
permitted  to  find  such  fact  friMn  their  com- 
mon knowledge,  without  qpedfic  proof.  It 
is  within  the  common  knowledge  of  all  men 
that  whisky  la  spirituous  or  distilled  liquor, 
and,  this  being  so,  the  jury  were  warranted 
in  finding  from  their  knowledge  upon  the  sub- 
ject that  the  whMcy  jn  question  was  spirit- 
uous or  distilled  liquor.  State  ▼.  Ooyette, 
U  B.  L  50^;  State  v.  Kush,  13  B.  L  198; 
Adler  T.  State,  66  Ala.  16;  Watson  r.  State, 
66  Ala.  158;  Wall  t.  States  78  Ala.  417; 
Downey  v.  State,  90  Ala.  614,  8  South.  889; 
Freiberg  t.  State,  94  Ala.  91,  10  South.  708; 
State  T.  Schaefer,  44  Kan.  90,  24  Pac.  92; 
BladE,  Intox.  Uq.  if  1-19. 

It  is  a  recognized  rule  in  the  Interpreta- 
tion of  statutes  tlmt,  where  an  act  expressly 
prohibits  the  sale  or  keeping  for  sale  ot  a 
particular  liquor  or  class  of  liquors.  It  is  not 
necessary  to  allege  in  an  indictmoit  there- 
under, or  to  prove  upon  the  trial,  that  the 
particular  liquor  or  class  of  liquors,  the  sale 
of  which  is  forbidden,  is  intoxicating.  State 
V.  Thornton,  68  N.  H.  114;  State  t.  Jenkins, 
64  N.  H.  875.  10  Aa  690;  State  T.  Bush,  13 
B.  I.  198;  State  v.  McKenna,  16  B.  L  398, 
17  Atl.  61;  Hatfield  v.  Commonwealth,  120 
Pa.  St  806,  14  AU.  151:  Reyfelt  ▼.  State,  73 
Miss.  416,  18  South.  926;  Kettering  v.  Ja(&- 
sonville,  50  111.  39;  State  ▼.  Liquors,  76  Iowa, 
243,  41  N.  W.  6,  2  L.  B.  A.  408.  In  State 
V.  Thornton  and  State  v.  Jenkins,  supra,  the 
defendants  were  indicted  under  a  statute 
prohibiting  the  sale  or  keeping  for  sale  of 
"lager  beer  or  other  malt  liquora"  Tbe 
charge  in  the  first  case  was  .for  keeping  for 
sale  lager  beer,  and  in  the  second  for  keep- 
ing for  sale  malt  liquor,  to  wit  ale.  It  wu 
held  that  as  the  keeping  for  sale  of  those 
articles  was  expressly  prohibited  by  the  stat- 
ute, the  state  need  not  allege  or  prove  that 
either  liquor  was  intoxicating.  In  Beyfelt 
V.  State,  supra,  the  defendant  was  indicted 
for  selling  "vinous  or  alcoholic  liquor,"  un- 
der a  statute  which  prohibited  any  persM 
from  selling  "any  vinous,  alcoholic,  malt,  in- 
toxicating, or  spirituous  liquor,  or  intoxi- 
cating bitters  or  other  drlnkB  which.  It 
drunk  to  excess,  will  produce  Intoxication." 
It  appeared  that  the  defendant  had  sold 
domestic  wine  made  from  grapes  and  black- 
berries. His  testimony  and  that  of  his  wit- 
nesses was  that  It  would  not  intoxicate,  and 
he  requested  the  court  to  Instruct  the  jury 
to  render  a  verdict  of  acquittal  if  they  be- 
lieved his  evidence.  The  request  was  denied, 
and  the  jury  were  told  to  convict  if  the  sale 
of  wine  was  proved.    An  appeal  being  taken. 
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It  waa  held  that  liuuimucb  aa  the  statute 
made  U  unlawful  to  sell  "vlnoiiB  and  alcohol- 
ic llqnor."  the  charge  of  the  court  was  cor- 
rect. In  the  conrae  of  the  opinion  it  was 
said:  "The  Legislature,  believing  in  ch«n- 
istry,  and  that  the  process  of  the  fermenta- 
tion of  the  Juice  of  the  grape  will  produce 
alcohol,  has  seea  fit  to  prohibit  the  sale  of 
such  product,  and.  regardless  of  the  <q?inioD 
of  the  witnesses  that  this  prohibited  article 
would  not  Intoxicate,  the  sale  was  unlawful, 
for  the  L^slature  prohibited  such  sales  be- 
caose  It  thought  that  alcoholic  wines  would 
in  some  instances  intoxicate."  And  so,  In 
the  statute  here  under  consideration,  we  are 
of  the  opinion  that  the  Legislature  prohibited 
the  sale  or  keeping  for  sale  of  "spirituous 
or  distilled  liquors,  rectified  spirits,  Tlnous, 
fermented,  brewed,  or  malt  liquors,  [and] 
wines,"  because  It  believed  these  liquors  con- 
tained more  than  1  per  cent,  of  alcohol  and 
in  quantities  suffld^t  to  intoxicate;  that  it 
farther  prohibited  the  sale  or  Iceeplng  for 
sale  of  "any  beverage,  by  wbatew  name 
called,  containing  more  than  1  per  cent,  of 
alcohol,"  as  a  class  by  itself,  because  it  be- 
lieved that  l>everages  containing  more  than 
that  quantity  of  alcohol.  If  drunk  to  excess, 
would  Intoxicate^  and  that  it  did  not  Intend 
that  a  violation  of  the  statute  should  de- 
poid  upon  whether  any  liquor  or  beverage^ 
the  sale  of  which  was  there  prohibited,  was 
in  fact  Intoxicating. 
Exceptions  overruled.    All  concurred. 


WRIGHT  V.  BOSTON  A  M.  R.  R. 

(Supreme  Court  of  New  Hampshire.     Hill*- 
borouch.    Jan.  1,  1907.) 

L  RaILBOADB— ACCTDIHT  AT  Obossiro— Nko- 
I.IOERCB  —   CORTBIBUTOBT      NXOLIOXHOB  — 

BUBDKR  or  PBOor. 

Where,  In  an  action  for  death  of  a  traveler 
at  a  croaslnK,  there  was  active  participation  by 
decedent  in  bringing  about  the  dangerous  situa- 
tion reaaltluK  in  his  death,  and  the  duty  rested 
on  him  aa  well  aa  on  defendant  of  actively 
ezercialng  ordinary  care,  the  absence  of  evi- 
dence of  what  he  did  at  the  time  cannot  be 
supplied  by  conjecture  or  by  the  theory  that  the 
instinct  of  self-preservation  was  evidence  that 
hia  acts  were  those  of  an  ordinarily  prudent 
person. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  {{1121,  1122,  1144,  1146, 
1147.] 

2.  SAIIK— CONTBIBUTOBT        NXOLIOBNOK— BtlB- 

DEN  OF  Proof. 

In  an  action  against  a  railway  company 
for  the  death  of  a  pedestrian  in  a  collision  wi^ 
a  train  at  a  crossing,  plaintiff  must  prove,  not 
only  that  the  railroad  was  guilty  of  negllKence, 
but  that  decedent  was  free  from  contributory 
ne^ligencck 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41.  Railroads,  H  1117,  1110.  1121,  1122.] 

3.  Same— EvioENCB— SumciKKOT. 

A  plaintiff  suing  a  railroad  for  the  death  of 
a  pedestrian  struck  by  a  train  at  a  crossing  does 
not  prove  decedent's  freedom  from  contributory 
negligence  by  presenting  no  evidence  thereon  and 


relying  on  decedent's  Instinct  of  self-preserva- 
tion aa  proof  that  he  exercised  due  care. 

fEd.  Note. — For  cases  in  imint,  see  Cent  Dig. 
vol.  41,  Railroads,  {(   1121,  1122.  1144.  1146, 
1147.J 
4.  NBOLroERCD— EVIDKHO— Admissibiutt. 

Where  the  question  is  whether  one  exer- 
cised ordinary  care  to  avoid  injury  to  himself, 
proof  of  what  men  in  general  would  have  done 
under  similar  circumstances  is  inadmissible. 

[Eid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,  l(  259,  203.] 

6.  Same— BuBDER  of  Pboof. 

A  party  having  the  burden  of  presenting 
evidence  of  the  fact  that  one  exercised  ordinary 
care  does  not  prove  it  in  the  absence  of  direct 
evidence,  by  a  legal  presumption  arising  from 
the  fact  that  an  ordinarily  prudent  man  would 
have  exercised  ordinary  care  under  the  circum- 
stances. 

fEd.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  37,  Negligence,  {{  221-223,  229-234.  274, 
275.] 

6.  RAIUtOADB— IRJXTBIES     TO     PEDE8TBIAR     AT 
CBOSSINO — OORTBIBUTOBY   NxaLIOENCE. 

In  an  action  against  a  railroad  for  the 
death  of  a  pedestrian  struck  by  a  train  at  a 
crossing,  the  evidence  showed  that  decedent  at- 
tempted to  pass  over  the  tracks  at  a  street 
crosainK  where  there  were  three  tracks;  that 
Jiist  before  the  accident  he  was  seen  by  a  wit- 
ness who  was  approaching  tbe  crossing  from  the 
opposite  side;  and  that  the  pedestrian  had 
then  passed  the  first  track  and  waa  walking 
towards  the  witness  who  saw  an  engine  and 
a  single  car  approaching  on  the  third  track  and 
waited  for  it  to  pcMS,  and  that  after  it  had 
passed  she  did  not  see  the  i>edestrlan,  who  was 
killed  at  the  croaaing.  The  railroad  had  no 
flagman  at  the  crossing,  and  the  bell  was  not 
rung  nor  the  whistie  blown  before  the  engine 
reached  the  crossing.  The  view  of  the  track 
waa  somewhat  obstructed  by  cars.  Hdd  not  to 
show  that  decedent  was  free  from  contributory 
negligence,  essential  to  a  recovery. 

ri<d.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  41,  Railroads,  ((  114^1146.] 

Exceptions  from  Superior  Court,  Hills- 
borough County. 

Action  by  Jennie  M.  Wright,  administratrix 
of  H.  0.  Wright,  deceased,  against  the  Boston 
ft  Maine  Railroad.  There  was  a  verdict  for 
plaintiff,  and  defendants  except  Transferred 
to  Supreme  Court    Exceptions  sustained. 

There  was  evidence  tending  to  prove  the 
following  facts:  On  March  8,  1905,  at  about 
9  o'clock  In  the  evening,  Wright,  who  was  oo 
foot  and  alone,  attempted  to  pass  over  tbe 
defendants'  tracks  at  the  Elm  street  crossing, 
where  there  are  three  tracks  running  east 
and  west  Just  before  tbe  accident  Wright 
was  seen  by  a  woman  who  was  approaching 
the  crossing  from  the  opposite  side,  and  he 
had  then  passed  over  the  first  track  and  was 
walking  toward  her.  She  saw  an  engine 
and  a  single  car  approaching  on  the  third 
track — the  one  nearest  her — and  waited  for 
It  to  pass.  After  it  had  passed  she  did  not 
see  Wright,  who  was  evidently  killed  by  the 
engine  at  the  crossing.  There  was  also  evi- 
dence tending  to  show  negligence  on  the  part 
of  the  defendants  In  not  having  a  flagman  at 
the  crossing,  and  In  not  ringing  the  bell  or 
blowing  the  whistle  before  the  engine  reached 
the  crossing.  It  was  also  claimed  by  the 
plaintiff  that  the  view  of  the  track  was  some- 
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what  obstructed  by  cars.  The  defendants' 
motion  tac  a  nonsuit  wax  denied,  subject  to 
exception. 

Doyle  &  Lncler  and  Wason  k  Moran,  for 
plaintiff.  Bums  &  Bums  and  Hamblett  ft 
Spring,  for  defendants. 

WALKER,  J.  In  Huntress  t.  Railroad,  66 
N.  11.  185,  190,  81  Atl.  164.  49  Am.  St  Rep. 
600,  tbe  court  say:  "A  person  of  ordinary 
prudence,  exercising  tbe  caution  and  vigilance 
whlcb  tbe  law  has  adopted  as  the  test  of 
duty,  might  make  an  extremely  hazardous 
attempt  to  cross  a  railroad  In  front  of  a 
train.  From  the  mere  fact  of  great  danger,  It 
does  not  necessarily  follow  that  he  exposed 
himself  recklessly  and  consciously.  When 
there  Is  no  evidence  of  Insanity,  intoxication, 
or  suicidal  purpose,  and  no  evidence  on  the 
question  of  his  care,  except  the  Instinct  pro- 
vlded  for  the  preservation  of  animal  life.  It 
may  be  Inferred  from  the  circumstantial 
proof  that,  for  some  reason  consistent  with 
ordinary  care  and  freedom  from  fault  on  his 
part,  bis  attempt  to  cross  was  due  to  bis  in- 
adequate tmderstanding  of  the  risk."  Tbe 
argument  seems  to  be  that,  because  a  man 
may,  while  In  tbe  exercise  of  ordinary  care 
and  while  governed  by  an  instinctive  desire 
to  avoid  danger,  attempt  to  do  a  very  dan- 
gerous thing,  it  may  be  found  by  the  Jury 
as  a  fact  that  a  particular  man  killed  at  a 
railroad  crossing  was  not  negllgait  That 
reasoning  applied  to  this  case  would  Justify 
the  jury  In  concluding  that  the  deceased  saw 
the  approaching  engine,  and,  for  some  undis- 
closed and,  in  fact,  undlscoverable  reason, 
consistent  with  ordinary  care,  attempted  to 
cross  the  track  in  front  of  it  Granting  that 
that  may  possibly  be  the  explanation  of  the 
cause  of  his  fatality,  is  It  not  Just  as  prob- 
able that  It  was  due  to  acts  on  his  part  not 
consistent  with  ordinary  care?  It  may  be 
that  he  miscalculated  the  speed  of  the  engine 
or  its  distance  from  him,  or  It  may  be  that, 
without  such  miscalculation,  he  decided  to  in- 
cur the  hazard  and  trust  to  his  agility  to 
cany  him  safely  over.  In  short,  he  may  have 
been  n^llgent,  or  be  may  not  have  been. 
The  natural  desire  to  avoid  pain,  suffering, 
and  death  may  have  caused  him  to  take  a 
view  of  tbe  situation  when  he  was  in  a  place 
of  safety,  and  it  may  have  prevented  him 
from  burling  himself  directly  In  front  of  the 
engine,  but  It  did  not  necessarily  invest  blm 
with  all  the  qualities  of  an  ordinarily  care- 
ful man  in  deciding  whether  it  was  prudent 
to  cross  In  front  of  tbe  tralo— It  did  not  urge 
him,  when  in  a  place  of  safety,  to  attempt 
to  cross  when  be  saw  the  train  approaching. 
No  emergency  bad  arisoi  which  threatened 
him  with  peril.  If  he  had  found  himself  in 
a  perilous  situation,  his  acts  might  be  Just- 
ified, though  they  were  dangerous  and  ill  ad- 
vised. FolBom  v.  Railroad,  68  N.  H.  454,  38 
AtL  209.  But  he  was  not  In  such  a  situa- 
tion. Until  he  stepped  upon  the  third  track, 
he  knew,  if  he  saw  the  train,  that  he  was  in 


no  peril.  He  knew  that  be  was  perfectly  safe 
If  he  remained  there  until  after  tbe  train 
jmssed.  Central  of  Georgia  Ry.  t.  Fosbee,  123 
Ala.  199,  216,  27  South.  1006.  Tbere  was 
nothing  urging  him  to  cross.  It  does  not  ap- 
pear that  his  business  was  of  an  urgent  char- 
acter requiring  great  haste  and  expedition, 
or  that  there  was  any  excuse  for  his  bazard- 
ouB  attempt  The  instinct  of  aelf-preserva- 
tion  would  have  suggested  delay  in  a  safe 
position,  instead  of  baste  to  get  Into  an  un- 
safe one. 

When  It  iB  said  that  he  may  have  miscal- 
culated the  distance  and  speed  of  the  train, 
caused  In  part  by  tbe  omission  to  ring  tbe 
bell.  It  is  sufficient  to  reply  that,  In  tbe  ab- 
sence of  evidence  of  the  fact,  he  may  have 
realized  the  nearness  of  the  train  and  at- 
tempted to  prove  his  fleetness  by  running  onto 
the  track  in  front  of  It  This  is  not  equiva- 
lent to  saying  that  he  may  have  "recklessly 
and  consciously"  Jumped  upon  the  tra(&.  His 
natural  desire  to  protect  himself  from  baim 
would  probably  prevent  him  from  consciooa- 
ly  committing  suicide,  while  it  would  not 
prevent  him  from  negligently  attempting  to 
cross  tbe  track.  If  negligence  were  the  will- 
ful, conscious  recklessness  of  a  man  in  a 
given  situation,  the  desire  to  protect  life  and 
limb  might  constitute  sufSclent  evidence,  in 
tbe  absence  of  all  direct  affirmative  evidence, 
that  he  was  not  negligent  "Doubtless  tbe 
Jury  might  infer  that  the  deceased  waa  gov- 
erned by  the  natural  Instinct  of  self-preserva- 
tion, and  would  not  put  himself  redtlessly 
and  consciously  in  peril  of  death,  but  that 
men  are  careless  and  subject  themselves 
thereby  to  injury  is  tbe  common  experioice 
of  mankind,  and  when  Injured,  no  presump- 
tion exists  in  the  absence  of  proof  that  tbey 
were  exercising  due  care  at  the  time."  Rey- 
nolds V.  Railroad,  68  N.  Y.  248,  252.  It  may 
be  conceded  that  It  Is  a  well-nigh  universal 
characterlst^  of  human  nature  that  men  hare 
an  instinctive  impulse  to  ivold  physical  pain 
and  death,  but  It  must  be  remembered  that 
neither  this,  nor  any  other  universal  instinct, 
prevents  them  from  being  careless.  Very 
few  men  Intelligently  seek  death,  but  ver; 
many  are  guilty  of  negligence  leading  to  fatal 
results.  If  the  question  in  this  case  were 
whether  the  deceased  consciously  tbrew  him- 
self upon  the  trac^  or  wished  to  commit  sui- 
cide, it  might  be  legitimate  to  infer  that  he 
did  not  knowingly  seek  that  fatality.  But 
because  that  may  be  a  proper  deduction,  it 
does  not  follow  that  he  also  used  ordinary 
care,  or  was  not  negligent,  in  seeking  to  pie- 
serve  bis  life  while  running  across  the  trade 
In  front  of  the  engine.  His  purpose  undoubt- 
edly was  to  get  across  In  safety.  The  attempt 
may  have  been  a  foolhardy  one,  one  of  which 
the  ordinarily  prudent  man  would  not  have 
been  guilty,  and  still  it  may  not  have  In- 
volved the  element  of  conscious  recklessness. 
As  before  suggested,  he  may  have  trusted  in 
his  agility  to  preserve  him  from  being  ove^ 
taken  by  the  locomotive.    In  short,  he  may 
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have  beoi  negligent  without  being  willfully 
reckleBD.  Hence  it  follows  that,  while  the 
instinct  of  self-preservation  may  be  evldenoe 
that  he  did  not  willfully  commit  suicide,  it 
does  not  prove  that  he  was  not  negligent. 
To  say  that  he  miscalculated  the  nearness  of 
the  engine,  because  some  men  have  made  that 
mistake,  is  to  give  the  plaintiff  the  benefit  of 
pure  speculation  as  evidence  of  bis  careful 
conduct  It  is  no  more  probable  that  he  ob- 
served the  locomotive  and  estimated  that  he 
bad  sufficient  time  to  safely  cross  to  the  op- 
posite side  of  the  tra<&,  than  that  be  was 
lost  In  reverie,  or  for  some  other  reason  did 
not  see,  or  try  to  see,  whether  a  train  was 
approaching,  or  that,  having  observed  the  en- 
gine, he  negligently  took  the  chance  of  getting 
across  in  front  of  It  If  men  in  general  do 
not  go  upon  railroad  grade  crossings  with- 
out ascertaining  in  some  way  whether  a  train 
Is  approaching,  they  do  not  after  having  as- 
certained that  it  Is  approaching,  attempt  to 
protect  themselves  from  personal  Injury  by 
rushing  in  front  of  It,  upon  a  hasty  calcula- 
tion of  chances  as  to  Its  speed  or  nearness. 
The  great  majority  of  men  do  not  try  experi- 
ments of  that  character;  consequently,  the 
great  majority  of  men  are  not  maimed  or 
killed  while  attempting  to  cross  railroad 
tradts  In  fr<mt  of  approaching  trains.  Such 
fatalities  are  comparatively  rare,  and  that 
fact,  so  far  as  It  authorizes  any  Inference  in 
a  given  case  as  to  the  care  exercised  by  the 
deceased,  does  not  show  that  he  was  In  the 
exercise  of  that  d^ree  of  care  which  ordi- 
narily prudent  men  exercise  under  similar 
circumstances.  Though  prudent  men  some- 
times expose  themselves  to  danger  through 
mistakes  of  Judgment,  it  cannot  be  inferred 
m  all  cases  that  such  Is  the  explanation  of 
their  conduct  when  the  evidence  Is  wholly 
silent  upon  the  subject  In  such  a  case.  It 
la  pure  conjecture  whether  the  deceased  ex- 
ercised the  care  of  an  ordinarily  prudent  man 
to  avoid  the  fatal  catastrophe,  or  whether  he 
did  not  The  only  possible  solution  of  the 
question  depends  upon  a  mere  calculation  of 
chances.  One  answer  Is  as  liable  to  be  right 
as  the  other.  He  may  have  been  reasonably 
careful,  or  he  may  have  been  unreasonably 
careless.  Which  alternative  Is  the  more  prob- 
able Is  susceptible  of  no  proof,  and  can  be 
only  tentatively  ascertained  by  the  merest 
guessing.  A  man  who  Is  ordinarily  prudoit 
may.  In  a  particular  instance,  be  negligent 

In  some  cases  the  deceased's  care  may  be 
reasonably  Inferred  or  found  from  the  cir- 
cumstances attending  the  accident  When  a 
passenger,  for  Instance,  seated  In  a  passenger 
car.  Is  killed  by  a  collision,  with  another 
train,  little  doubt  can  be  entertained  that  he 
Is  In  the  exercise  of  due  care,  and  In  an  ac- 
tion t^  his  administrator  no  further  evidence 
upon  tbot  point  would  be  required  In  the 
first  Instance.  Other  similar  Illustrations 
might  be  suggested,  indicating  conclusively 
that  the  care  required  of  the  plaintiff  in  an 
action  for  negligence  may  be  proved  by  dr- 
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cumstantial  evidence;  that  direct  affirmative 
proof  may  be  dispensed  with  when,  upon  the 
competent  evidence,  reasonable  men,  exercis- 
ing their  Judgment  upon  the  subject,  could 
say  from  the  manner  In  which  the  Injuries 
were  Inflicted  that  it  U  more  probable  than 
otherwise  that  the  deceased  was  in  the  ex- 
ercise of  due  care,  or  that  no  amount  of 
care  on  his  part  would  have  prevented  his 
injury.  "It  Is  well  settled  in  cases  of  this 
character  that  direct  affirmative  evidence  that 
the  plaintiff  was  exercising  due  care  is  not 
necessary;  It  may  be  inferred  from  all  the 
circumstances  attending  the  accident  and 
from  the  lack  of  evidence  Indicating  careless- 
ness on  his  part"  Stevens  v.  Company,  73 
N.  H.  159,  173,  00  Atl.  855  (70  L.  R.  A.  11^. 
In  Lyman  v.  Railroad,  66  N.  H.  200,  20  Ati. 
976,  11  L.  R.  A.  364,  the  motion  for  a  nonsuit 
was  denied  because  there  was  evidence  that 
the  deceased,  who  was  attempting  to  cross 
the  track  riding  on  a  horserake,  had  before 
taken  special  precautions  to  protect  himself 
from  injury  at  this  crossing,  and  it  was 
held  that  this  fact  was  evidence  from  which 
it  might  be  Inferred  he  was  exercising  due 
care  at  the  time  of  the  accident  Besides,  the 
circumstance  tliat  be  was  driving  a  horse 
would  have  a  material  bearing  upon  the  ques- 
tion of  his  care  (Folsom  r.  Railroad,  68  N. 
H.  464,  460,  38  AtL  200),  while  a  person  on 
foot  about  to  cross  a  track  has  no  forces  to 
control  except  his  own  voluntary  and  intel- 
ligent actions.  The  decision  In  Lyman  v. 
Railroad  does  not  hold  that  the  Instinct  of 
self-preservation  alone  Is  sufficient  evidence 
that  the  deceased  was  careful  or  not  negli- 
gent, for  it  was  unnecessary  to  so  hold. 
When  it  is  said  that  a  person's  careful  con- 
duct may  be  inferred  from  the  circumstan- 
ces, it  Is  not  Intended  to  announce  the  doc- 
trine that  the  Jury  may  find  the  fact  by 
guessing.  The  circumstances  must  be  logical- 
ly such  that  the  Jury  may  deduce  the  fact 
from  them  by  some  process  of  human  reason- 
ing, and  in  all  analogous  cases  In  this  state 
some  special  circumstances  have  appeared 
from  which  reasonable  men  might  logically 
find  the  fact  of  due  care.  With  the  possible 
exception  of  Huntress  v.  Railroad,  supra,  no 
case  has  been  put  on  the  ground  of  the  In- 
stinct of  self-preservation.  Some  evidence  of 
care,  either  direct  or  Indirect,  has  appeared 
when  it  has  been  held  that  the  plaintiff  sus- 
tained the  burden  of  disproving  contributory 
negligence.  See  Nutter  v.  Railroad,  00  N.  H. 
483;  Evans  v.  Railroad,  66  N.  H.  Id4,  21 
Atl.  105;  Lyman  v.  Railroad,  supra;  Davis 
V.  Railroad,  68  N.  H.  247,  44  Atl.  888;  Fol- 
som V.  Railroad,  68  N.  H.  454,  38  Atl.  200 ; 
Smith  V.  Railroad,  70  N.  H.  53,  47  Atl.  200, 
85  Am.  St  Rep.  506;  Oahagan  t.  Railroad, 
70  N.  H.  441,  50  Atl.  146,  56  L.  R.  A,  426; 
Waldron  v.  Railroad,  71  N.  H.  362,  62  Atl. 
443;  Tucker  v.  Railroad,  73  N.  H.  182,  69 
Atl.  943;  Brown  v.  Railroad.  73  N.  H.  568, 
04  Atl.  194.  It  is  at  least  significant  that 
the  court.  In  denying  the  motion  for  a  non- 
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suit  In  cases  where  the  plaintiff's  Intestate 
was  killed  at  a  railroad  crossing  and  there 
was  an  entire  absence  of  direct  evidence 
showing  what  his  acts  In  fact  were,  has  bas- 
ed Its  decision  on  some  circumstance  connect- 
ed with  the  accident,  and  not  on  the  instinct 
of  self-preservation,  which  In  the  Huntress 
Case  was  deemed  to  be  sufficient  evidence  of 
care.  In  cases  where  there  was  active  par- 
ticipation by  the  deceased  In  bringing  about 
the  dangerous  situation,  and  the  duty  rested 
upon  him,  as  well  as  upon  the  defendant.  Of 
actively  and  vigilantly  exercising  ordinary 
care  under  the  circumstances,  the  absence  of 
all  evidoice  of  what  he  did  do  at  the  time 
cannot  be  supplied  by  conjecture,  or  by  a 
theory  which  is  as  liable  to  be  false  as  true. 
The  Instinct  of  self-preservation  may  furnish 
an  explanation  or  excuse  for  his  careless 
acts  after  he  got  into  a  place  of  danger,  but 
It  is  not  evidence  that  his  acts  were  the  acts 
of  an  ordinarily  prudent  man  before  the  dan- 
ger became  imminent  Standing  two  or  three 
feet  from  a  railroad  tracic  when  a  train  is 
about  to  pass  is  not  ordinarily  a  dangerous 
situation  for  a  man  to  occupy  (Waldrcm  v. 
Railroad,  71  N.  H.  862,  865,  52  AtL  443),  and 
his  protection  from  luum  does  not  then  depend 
upon  acts  suggested  by  an  instinctive  impulse 
to  avoid  danger,  but  upon  his  Intelligent  ex- 
ercise of  ordinary  care.  If  from  that  posi- 
tion he  runs  upon  the  track  and  is  killed, 
never  having  before  shown  signs  of  mental 
derangement,  are  the  Jury  to  be  allowed  to 
find  that  Ike  was  exercising  due  care  because 
th^  may  think  he  was  anxious  to  avoid  be- 
ing killed  and  may  possibly  have  miscalculat- 
ed the  speed  of  the  train?  If  his  acts  so  far 
as  known  were  as  likely  to  be  negligent  as 
careful,  it  is  strange  logic  to  hold  that  a  pre- 
sumption that  he  desired  to  avoid  death 
shows  he  was  guilty  of  no  negligence.  The 
fallaciousness  of  this  position  seems  to  l>e 
recognized  by  the  courts  that  sustain  it  when 
they  restrict  the  operation  of  the  presumption 
to  cases  where  there  Is  no  direct  evidence  at 
what  the  deceased's  acts  were,  as  in  New- 
port, etc.,  Co.  V.  Beaumelster,  102  Va.  677, 
47  S.  B.  821;  Reynolds  v.  Keokuk,  72  Iowa, 
871,  84  N.  W.  167;  Ellis  v.  Leonard,  107 
Iowa,  487,  489,  78  N.  W.  246;  Gay  v.  Winter, 
84  Cal.  153,  164.  If  the  presumption  is  of 
sufficient  evidentiary  value  to  sustain  the 
burden  of  proving  due  care  when  there  is  no 
direct  evidence  on  the  subject,  it  is  difficult 
to  understand  wl^  it  has  no  probative  force 
when'  the  evidence  is  conflicting  or  inconclu- 
sive. Why  may  it  not  outweigh  the  testi- 
mony of  a  prejudiced  or  Ignorant  witness,  or 
why,  if  it  is  sufficient  to  prove  the  due  care  of 
a  dead  man,  may  it  not  be  equally  useful 
for  a  live  man?  That  the  only  witness  who 
could  explain  the  matter  is  dead  does  not 
make  that  evidence,  which,  If  he  were  alive^ 
would  not  have  that  character. 

Since  the  Jury  are  not  permitted  to  find  ma- 
terial facts  without  sufficient  legal  evidence 
(Deschenes  v.  RaUroad,  68  N.  H.  286,  46  AtL 


467;  Carr  v.  Electric  Co.,  70  N.  H.  808,  48 
Atl.  286 ;  Dame  v.  Car  Works,  71  N.  H.  407, 
52  Atl.  864 ;  Reynolds  v.  Fibre  Co.,  73  N.  H. 
126,  131,  68  Atl.  615),  the  inquiry  arises  at 
this  point,  upon  the  motl(Hi  for  a  nonsnlt, 
whether  the  burden  of  proving  that  the  de- 
ceased was  reasonably  careful  is  upon  the 
plaintiff,  or  whether  It  is  for  the  defendant  to 
prove  that  he  was  careless.  If  the  former  is 
the  rule  to  be  applied,  it  would  seem  that  the 
plaintiff  must  be  nonsuited ;  If  the  latter  rule 
Is  followed,  the  plaintiff  has  made  out  a 
prima  facie  case,  and  is  entitled  to  go  to  the 
Jury.  There  is  a  great  conflict  of  authority 
upon  this  subject  1  Thomp.  Com.  Neg.  {{ 
864-868.  But  in  this  JurlsdlcUon  It  has  been 
uniformly  held  that  the  plaintiff,  in  an  action 
to  recover  damages  for  personal  injuries 
alleged  to '  have  been  caused  by  the  defend- 
ant's negligence,  must  prove  by  a  pr^wnder- 
ance  of  evidence,  not  only  that  the  defend- 
ant was  guilty  of  negligent  acts  adequate 
for  the  infliction  of  the  Injury  received,  but 
also  that  he  exercised  ordinary  care  for  bis 
own  safety  under  the  circiunstances,  or.  In 
other  words,  that  he  was  free  from  fault 
contributing  to  cause  his  injury.  "From  the 
fact  of  injury  no  presumption  arises  aa  to 
the  gnllt  or  Innocence  of  either  party.  The 
plaintiff  Is,  therefore.  In  suits  for  Injury  upon 
a  railroad  crossing,  as  in  all  cases  for  negli- 
gence, bound  to  prove  that  his  Injury  was  not 
due  to  his  own  fault,  but  was  caused  by  the 
fault  of  the  defendant  •  •  •  Hence  the 
plaintiff,  to  entitle  him  to  submit  his  case 
to  the  Jury,  must  produce  evidence  suf- 
ficient to  render  reasonable  a  finding  tlut 
he  was  free  from  fanlt"  Qahagan  v.  Rail- 
road, 70  N.  H.  441,  444,  60  AtL  148  (56  L. 
R.  A.  426).  Some  text-writers  have  inac- 
curately stated  the  New  Hampshire  rule 
otherwise.  See  1  Thomp.  CSom.  Neg.  f  366; 
Beach,  Cent  Neg.  t{  426,  440.  Whether, 
therefore,  the  plaintiff  should  hare  the 
burden  of  proving  his  carefulness  in  such  a 
case,  or  whether  he  has  made  out  a  prima 
facie  case  by  submitting  sufficient  evidence  of 
the  defendant's  negligence  only,  leaving  It  for 
the  latter  to  prove  the  plaintlfTs  carelessness 
as  a  matter  of  defense,  are  questions  whose 
discussion  at  this  time  would  serve  no  use- 
ful purpose.  To  hold.  In  substance,  that  the 
plaintiff  sustains  this  burden  by  submitting 
no  evidence  of  It  except  conjecture  and 
speculation,  Is  little  less  than  an  entire 
change  of  our  procedure  in  such  cases,  and 
the  substitution  of  the  rule  which  throws  the 
burden  of  proving  the  issue  of  the  plaintlfTs 
conduct  upon  the  defendant  It  is  an  ap- 
parent contradiction  of  terms  to  say  that 
the  plaintiff  may  sustain  the  burden  of  proof 
by  presenting  no  evidence  except  the  bare  | 
fact  that  the  deceased  was  killed  by  a  loco- 
motive at  a  grade  crossing.  It  would  be 
much  more  consistent  and  logical  to  adopt  the 
language  of  Mr.  Beach  (Cont  Neg.  |  426) 
where  he  says  that  under  the  rule  imposbig 
the  burden  of  proof  upon  the  defendant,  "the 
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plaintiff  haa  made  his  case  when  be  has 
shown  Injury  to  himself  and  negligence  on  the 
part  of  the  defendant  which  was  a  proximate 
cause  of  It  It  then  devoWes  upon  the  defend- 
ant to  allege  and  prove  contributory  negU- 
gence  as  a  matter  of  defense,  the  presumption 
being  In  faror  of  the  plaintiff,  that  be  was, 
at  the  time  of  the  accident.  In  the  exercise 
of  due  care,  and  that  the  lnju]7  was  caused 
wholly  by  the  defendant's  negligent  mis- 
conduct" In  other  words.  It  would  be  better 
to  change  our  rule  relating  to  the  burden  of 
proof  In  such  cases  than,  nominally  retaining 
It  to  indirectly  deprive  It  of  all  vigor  or 
force.  Thompson  (2  Com.  Neg.  |g  1622,  1623), 
in  discussing  this  question,  recognizes  that 
the  presumption  of  right-acting  on  the  part 
of  a  plaintiff  does  not  apply  In  Jurisdictions 
where  the  burden  of  showing  carefulness  is 
on  the  plaintiff,  and  he  says  (section  1623): 
"We  may  conclude  this  discussion  by  saying 
that,  in  those  Jurisdictions  where  the  rale 
obtains  that  the  person  killed  or  Injured  Is 
presumed  to  have  been  In  the  exercise  of 
due  care,  and  where  the  burden  of  showing 
the  contrary  is  on  the  defendant,  the  question 
whether  the  circumstances  attending  the  death 
of  a  traveler  killed  at  a  railway  crossing 
are  such  as  to  warrant  the  presumption  that 
the  traveler,  prompted  by  the  instinct  of  self- 
preservation,  exercised  the  care  wblcb  the 
law  demands  of  travelers  In  such  cases — 
there  being  no  witness  to  the  accident  and  no 
evidence  speaking  upon  the  question  of  the 
manner  In  which  the  deceased  approached 
and  went  upon  the  track — ^wlU  be  a  question 
of  fact  for  the  Jury."  The  whole  difficulty 
seems  to  result  from  the  different  rules  em- 
ployed to  determine  the  question  of  the  bur- 
den of  producing  evidence  upon  the  Issue  of 
the  plaintiff's  care.  Where  the  law  Is  that 
that  burden  is  upon  the  plaintiff,  as  in  this 
state.  It  Is  overlooked  or  disregarded  by  hold- 
ing tliat  he  Is  not  obliged  to  submit  evidence, 
either  direct  or  indirect  of  his  conduct,  but 
may  satisfy  the  rule  by  Invoking  a  presump- 
tion of  right-acting.  Cases,  therefore,  decided 
apon  a  different  theory  of  the  burden  of 
proof,  which  seem  to  enforce  that  presump- 
tion (Cleveland,  etc.,  R.  R.  v.  Rowan,  66  Pa. 
893;  Weiss  V.  Raihnad,  79  Pa.  387;  Northern, 
etc,  Ry.  y.  State,  29  Md.  420,  96  Am.  Dec. 
645;  Southern  Ry.  v.  Bryant,  95  Va.  212,  28 
S.  IL  183;  Petty  v.  Railway,  88  Mo.  806; 
Atchison,  eta,  R.  R.  v.  Hill,  57  Kan.  139, 
45  Fac.  581),  cannot  be  useful  authorities  in 
tbla  Jurisdiction.  See,  also,  Continental,  etc 
Co.  V.  Stead,  96  U.  S.  161,  164,  24  L.  Ed. 
403;  Texas,  etc.  By.  v.  Gentry,  163  TJ.  S. 
853,  856,  16  Sup.  Ct  1104,  41  L.  Bd.  186; 
Baltimore,  etc.,  R.  R.  v.  Landrlgan,  191  U.  S. 
461.  473,  24  Sup.  Ct  137,  48  U  Ed.  262. 

Legislation  may  establish  a  rule  of  pro- 
cedure and  require  a  defendant  to  prove,  in 
the  first  instance,  the  contributing  negligence 
of  the  plaintiff.  See  Foss  t.  Baker,  62  N. 
H.  247,  250;  Walsh  v.  Railroad,  171  Mass. 
52,  60  N.  SI  463.    It  may  perhaps  even  go  so 


far  as  to  make  the  injury  received  evidence 
toe  the  plaintiff  of  the  defendant's  negli- 
gence, throwing  the  burden  upon  the  latter 
of  proving  his  freedom  from  fault  But 
whatever  the  rule  may  be  as  to  the  burden 
of  proof,  or  as  to  the  duty  of  producing  evi- 
dence in  the  first  Instance  to  prove  or  dis- 
prove a  fact  in  issue,  it  cannot  Itself  be 
evidence  to  be  weighed  with  other  evidence 
in  ascertaining  the  ultimate  fact  The  bur- 
den of  going  forward  with  proof  Is  not  a 
species  of  evidence  for  the  consideration  of 
the  JU17.  It  Is  merely  a  rule  of  law,  based 
in  part  on  expediency  and  convenience  in 
the  trial  of  cases,  and  In  part,  In  some  in- 
stances, on  a  presumption  of  law  derived 
from  a  conception  of  the  conduct  of  men  in 
general.  But  as  said  by  Doe,  X,  in  Idsbon 
V.  Lyman,  49  N.  H.  553,  563:  "A  legal  pre- 
sumption is  not  evidence.  In  civil  cases  it 
is  the  finding  of  a  fact  or  the  decision  of  a 
point  when  there  is  no  testimony,  and  no 
inference  of  fact  from  the  absence  of  testi- 
mony, on  the  subject  or  when  the  evidence 
is  balanced.  And  often  the  fact  Is  also 
found,  or  the  decision  made,  by  the  rule  of 
law  which  Imposes  the  burden  of  proof  on 
the  party  having  the  affirmative."  In  his 
Treatise  on  Evidence,  Prof.  Thayer  says 
(page  314) :  "PreBumptlons  are  aids  to  reason- 
ing and  argumentation,  which  assume  the 
truth  of  certain  matters  tar  the  purpose  of 
some  given  inquiry.  They  may  be  grounded 
on  the  general  experience,  or  probability  of 
any  kind,  or  merely  on  policy  and  conv«i- 
ience.  On  whatever  basis  they  rest  they 
operate  In  advance  of  argument  or  evidence, 
or  irrespective  of  it  by  taking  something 
for  granted;  by  assuming  its  existence." 
And  on  page  387  this  language  occurs: 
"While  it  is  obvious,  then,  that  a  presump- 
tion— i.  e.,  the  assumption,  intendment  tak- 
ing for  granted — which  we  call  by  that  name, 
accomplishes,  for  the  moment  at  any  rate, 
the  work  of  reasoning  and  evidence,  it  should 
be  remarked,  as  I  have  said  before,  that 
neither  this  result  iu>r  the  rule  which  re- 
quires it  constitutes,  in  itself,  either  evi- 
dence or  reasoning.  This  might  seem  too 
plain  to  require  mention  If  It  were  not  for 
the  loose  phraseology  In  which  courts  some- 
times charge  the  Jury,  leaving  to  it  in  a  lump 
'all  the  evidence  and  the  presumptions,'  as 
if  they  were  capable  of  being  weighed  to- 
gether as  one  mass  of  probative  matter."  If 
there  Is  a  legal  presumption  that  the  ordi- 
nary man  performs  his  duty  and  is  not  neg- 
ligent it  is  no  more  competent  as  evidence 
to  prove  the  fftct  in  a  particular  case,  in 
the  absence  of  other  proof,  than  are  other 
rules  of  law,  including  the  presumption  of  in- 
nocence in  criminal  cases. 

The  views  thus  far  expressed  seem  to  be 
abundantly  supported  by  the  cases  that  are 
in  point  In  O'Reilly  v.  Railroad,  82  App. 
Div.  492,  81  N.  Y.  Supp.  572,  a  case  y&rj  sim- 
ilar to  the  present  the  court  say  (page  495 
of  82  App.  Div.,  page  574  of  81  N,  T.  Supp.) : 


Digitized  by 


(joogle 


692 


65  ATLANTIC  BEFORTEB. 


(K-H. 


"In  fins,  the  record  does  not  show  that  the 
deceased  took  any  precautions  whatever,  and 
It  does  tend  to  show  that,  If  he  bad  done  so, 
he  wonld  have  seen  the  approaching  car  and 
escaped  It,  for  the  witness  Shanley  saw  It 
rapidly  approaching,  lighted  by  electricity, 
and  with  the  usual  rumble  of  snch  a  to- 
hlde.  I  think  that  the  plalntlfC  did  not  meet 
the  obligation  to  show  the  absence  of  con- 
tributory negligence  of  her  Intestate.  •  *  • 
Even  where  the  evidence  upon  snch  qnestlim 
points  neither  way,  the  plaintiff  faila"  In 
Wlwlrowskl  T.  Railway,  ^  N.  T.  420,  26 
N.  E.  1023,  It  was  held  that,  while  want 
of  contributory  negligence  on  the  part  of  a 
person  killed  at  a  railroad  crossing  may  be 
established  by  inferences  from  the  drcom- 
stances,  snch  an  Inference  may  not  be  drawn 
simply  from  a  presumption  that  a  person 
exposed  to  danger  will  exercise  care  and 
prudence  In  regard  to  his  own  safety.  In 
Cordell  t.  Railroad,  76  N.  Y.  830,  332,  It  Is 
said:  "When  a  person  has  been  killed  at  a 
railroad  crossing,  and  there  are  no  witnesses 
of  the  acddcnt,  the  circumstances  must  be 
snch  as  to  show  that  the  deceased  exerds- 
ed  proper  care  for  his  own  safety.  When  the 
circumstances  point  Just  as  macb  to  the 
negligence  of  the  deceased  as  to  Its  absence, 
or  point  in  neither  direction,  the  plaintiff 
should  be  nonsuited.  The  presnmptlon  that 
every  person  will  take  care  of  himself  from 
regard  to  his  own  life  and  safety  cannot 
take  the  place  of  proof,  because  human  ex- 
perience shows  that  persons  exposed  to  dan- 
ger will  frequently  forego  the  ordinary  pre- 
cautions of  safety."  Reynolds  v.  Railroad, 
58  N.  Y.  248,  Is  to  the  same  effect  In 
Walsh  V.  Railroad,  171  Mass.  62,  66,  60  N. 
E.  453,  454,  the  court  say:  "There  is  nothing 
to  show  that  the  plaintiff's  intestate,  as  he 
approached  the  crossing,  looked  or  listened, 
or  took  any  precautions  to  ascertain  wheth- 
er a  train  was  coming.  It  is  true  that  he 
may  have  been  misled  somewhat  by  the  ab- 
sence of  the  statutory  signals,  if  these  were 
not  given,  and  by  the  opoi  gates  and  the 
want  of  a  light,  and  that,  if  he  had  looked, 
his  view  of  the  approaching  train  might 
have  been  obscured  by  trees,  fences,  and 
buildings.  Bat  whether  be  was  misled,  or 
whether  he  looked  or  listened,  or  tried  to 
loc^  or  listen.  Is  all  a  matter  of  conjecture. 
*  *  *  And  the  drcnmstances  do  not  ap- 
pear to  have  been  such  as  to  ^cuse  him  from 
exercising  the  care  which  every  traveler  Is 
bound  to  exercise  as  he  approaches  a  railroad 
crossing."  See,  also,  Llvermore  v.  Railroad, 
163  Mass.  132,  133,  39  N.  E.  790;  Moore  v. 
Railroad,  169  Mass.  309,  403,  34  N.  E.  367. 
In  McLane  v.  Perkins,  92  Me.  80,  46,  42 
Atl.  257  (43  L.  R.  A.  487),  It  is  said:  "But 
in  all  cases  the  plaintiCTs  freedom  from 
contributory  negligence  in  the  particular  case 
must  affirmatively  appear  in  evidence,  or  at 
least  by  some  legitimate  inference  from  the 
evidence.  It  Is  not  to  be  presumed.  If 
sought  to  be  established  by  Inference,  It  must 


be  by  inference  from  facts  In  evidence  In 
the  case.  It  cannot  be  iaf  erred  from  •  •  • 
the  argnment  that  men  are  likely  to  be  care- 
ful in  danger.  It  Is  as  true  that  men  are 
careless  as  that  they  are  careful.  It  is  as 
true  that  men  negligently  contribute  to  tbeir 
own  injury  as  that  they  do  not"  See,  also. 
Chase  v.  Railroad,  77  Me.  62,  62  Am.  Hep. 
744;  Day  v.  Railroad,  96  Ma  207,  52  AtL 
771,  90  Am.  8t  Rep.  335.  When  the  questlMi 
is  what  a  man  did  under  a  given  state  of 
facts,  it  is  not  often  proved  by  showing  or 
assuming  what  men  in  general  would  have 
done.  What  the  average  man  would  probab- 
ly have  done  may  furnish  a  standard  by 
which  to  determine  the  legal  duty  of  the  man 
whose  conduct  is  in  question.  When  it  is 
Imown  what  in  fact  he  did,  the  question 
whether  he  performed  his  duty  arises,  which 
often,  eq>ecially  tn  cases  for  negligence,  de- 
pends upon  the  conduct  which  the  average 
man  might  be  expected  to  disclose  under 
similar  circumstances.  But  this  rule  or  prin- 
ciple which  determines  the  degree  of  care 
which  the  law  requires  cannot  also  be  used 
as  evidence  to  prove  that  the  conduct  In 
question  was  that  of  an  ordinarily  prudent 
man.  It  does  not  famish  both  the  measure 
and  the  thing  measured.  The  physical  ac- 
tions of  a  man,  which  are  subject  to  his  voli- 
tion and  control,  cannot  ordinarily  be  de- 
termined by  presumptions  based  upon  our 
general  knowledge  of  human  nature^  We 
may  be  able  to  say  that  a  machine  will 
act  in  a  certain  way  when  subject  to  known 
forces,  and  so  far  as  man  is  a  machine  we 
can  calculate  with  some  degree  of  certainty 
how  he  will  act  under  knovm  conditions,  but 
so  far  as  his  actions  are  governed  by  his 
will,  intelligence,  and  Judgment  we  cannot 
know  what  his  specific  acts  were  in  a  spe- 
cial situation,  unless  it  is  true  that  all  men 
would  act  alike  in  the  same  situation.  If 
the  question  is  whether  A.  used  good  Judg- 
ment In  a  business  transaction  with  B.,  then 
Is  no  presumption  that  he  did  what  men  in 
general  would  do  under  the  circumstances, 
because  it  was  his  privilege  to  do  differently. 
The  fact  that  the  great  majority  of  minors  are 
not  emancipated  Is  not  evidence  where  the  fact 
of  the  emancipation  of  a  particular  minor 
is  In  Issue.  Lisbon  v.  Lyman,  49  N.  H.  553. 
The  fact  tliat  the  great  majority  of  men  pay 
their  debts  Is  not  evidence  of  payment  in 
an  action  of  assumpsit  upon  a  contract  Ken- 
dall V.  Brownson,  47  N.  H.  186.  The  fact 
that  the  great  majority  of  mankind  regard  a 
certain  religious  doctrine  as  absolutely  ir- 
rational and  false  is  no  evidence  that  a 
particular  person  entertained  that  opinion. 
Spend  V.  Tomllnson,  73  N.  H.  46,  63,  68  Ml. 
876,  68  L.  R.  A.  432.  If  there  is  a  pre- 
sumption of  the  sanity  of  a  party,  in  the 
absence  of  evidence  to  the  contrary,  because 
most  men  are  sane  (State  v.  Pike,  49  N.  H. 
899,  408,  444,  6  Am.  Rep.  688),  it  relates  to 
a  mental  state  or  condition  Independent  of 
volition,  and  not  controlled  or  produced  by 
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Intelligent  mental  effort  Upon  the  same 
gronnd.  It  may  be  Inferred  that  a  person's 
senses  of  sight  and  hearing  and  feeling  are 
ordinarily  acute.  But  the  proposition  that  a 
man  acted  In  one  of  several  different  ways 
In  a  spedflc  Instance,  because  a  Jury  may 
happen  to  think  that  an  ordinarily  prudent 
man  would  have  so  acted,  la  illogical,  and 
■ubatltntes  pnre  conjecture  for  proof.  As  a 
mattw  of  substantive  law,  he  la  bonnd  to 
ezerdae  ordinary  care,  but  that  legal  duty 
doea  not  become  legal  evidence  that  be  waa 
free  from  fault  A  plaintiff  who  bas  the  bur- 
den of  presenting  evidence  of  that  fact  does 
not  prove  It,  In  the  absence  of  direct  evi- 
dence, by  a  legal  presumption.  The  burden 
of  proof  cannot  be  shifted  in  that  way  upon 
the  defendant  Nor  as  a  practical  proposi- 
tion la  snch  a  method  of  reasoning  logical. 
To  Infer  that  the  plalntilTs  intestate  exer> 
dsed  the  care  which  the  average  man  of 
ordinary  prudence  would  probably  have  ex- 
ercised, from  the  mere  fact  that  be  belong- 
ed to  the  human  species,  Is  to  guess  that  be 
was.  In  respect  to  carefulness  of  conduct  at 
a  particular  time,  the  equivalent  of  the 
average  man  of  ordinary  prudence,  and  from 
this  to  infer  that  his  voluntary  acts  were 
careful  and  prudent.  The  minor  premise  in 
the  syllogism  la  a  pure  conjecture;  hence  the 
conclusion  is  worthless. 

Since,  therefore,  it  was  Incumbent  on  the 
plaintiff  to  piesoit  some  evidence  for  the 
consideration  of  the  Jury  tending  to  show 
that  the  deceased  was  exercising  due  care  at 
the  time  he  received  his  fatal  Injury,  and 
since  the  Instinct  of  self-preservation.  If 
deemed  evidence  for  any  purpose,  does  not 
explain  liow  or  why  ha  got  upon  the  track  In 
front  of  the  approaching  engine,  and  since 
legal  presumptions  of  right-acting  have  no 
probative,  evidentiary  force,  the  motion  for 
a  n<Misuit  should  have  been  granted.  Wheth- 
er the  fact  that  the  deceased  In  this  case  was 
traveling  on  foot,  while  in  the  Huntress  Case 
the  deceased  was  riding  in  a  team,  con- 
stitutes an  Important  distinction  between  the 
two  cases,  it  Is  nnnecessary  to  inquire.  If 
it  doea  not  the  Huntress  Case  must  be  over- 
ruled. This  result  makes  it  unnecessary  to 
decide  whether  there  was  sufficient  evidence 
of  the  defoidant'a  negligence. 

Exception  sustained.    All  concurred. 


8TATB  T.  COTB  et  aL 

(Supreme  Court  of  New  Hampshire.    Bodclng- 
ham.    Jan.  1,  1907.) 

CORTIRUAKCS— AFITOAVITS. 

Superior  court  rule  No.  20  <71  N.  H.  680), 
provides  that  defendant  shall  be  entitled  to  a 
continoance  at  the  first  term,  on  satisfying  the 
court  by  affidavit  tltat  he  has  probable  ground 
of  defense,  the  nature  of  which  shall  be  dis- 
closed in  the  affidavit  and  that  he  intends  in 
Rood  fiiith  to  try  the  case.  By  Laws  1903,  p. 
82.  c.  95,  f  8,  cl.  0,  and  Laws  1903,  pp.  8G. 
88.  I  14.  the  state  may  establish  a  breach  of  a 
bond  given  by  a  liquor  dealer  by  proof  of  a 


violation  of  the  terms  of  the  licinse  by  the  prin- 
cipal in  the  bond,  or  of  the  provisions  of  the 
law  at  the  olace  designated  In  the  license  by 
the  holder  thereof  or  by  his  agents,  servants, 
or  some  person  in  charjce  of  the  premises.  In 
an  action  by  the  state  on  a  bond,  the  prin<d- 
pal  therein,  in  support  of  his  motion  for  a 
continuance  nnder  rule  28,  filed  an  affidavit  set- 
ting forth  as  grounds  for  defense  that  It  was 
claimed  that  a  sale  was  made  by  one  M.,  de- 
fendant's clerk,  that  defendant  did  not  personal- 
ly make  the  sale  aad  was  informed  by  M.  that 
he  did  not  make  such  sale  and  that  he  desired 
to  use  M.  as  a  witness  in  denial  of  such  sale,  and 
another  ground  of  defense  was  that  at  the  trial 
of  the  case  before  the  court  of  license  com- 
missimiers,  the  proceedings  were  informal,  ir- 
regular, and  illegal,  and  defendant  set  out  the 
matters  claimed  to  be  objectionable,  and  alleged 
that  he  desired  to  brinjf  a  writ  of  certiorari 
to  maintain  his  rlRht  to  a  trial  by  Jury  either 
before  the  court  of  license  commissioners  or 
before  the  superior  court  and  that  if  granted 
an  opportunity,  be  would  petition  for  a  writ  im- 
mediately. HOd,  that  the  affidavit  did  not  set 
forth  a  legal  ground  of  defense,  since  the  first 
portion  of  the  affidavit  did  not  deny  the  fact 
of  an  illegal  sale,  and  a&snmitig  that  the  latter 
portion  was  intended  to  alletw  that  a  ptocpmI- 
ing  was  brought  before  the  license  commissioners 
for  the  cancellati(«i  of  defendant's  license,  and 
that  a  determination  was  made  against  him  in  ir- 
regular and  void  proceeding8,%nd  the  facts  estab- 
lished the  invalidity  of  the  commissioners'  judg- 
ment the  affidavit  was  still  insufficient  as  the 
state  could  maintain  the  acticm  in  question  ir- 
respective of  whether  the  proceedings  to  can-  ■ 
cei  the  license  were  invalid  or  void,  the  action 
being,  not  on  a  Judgment  rendered  by  the  com- 
missioners, but  an  original  action  on  the  bond. 

Exceptions  from  Superior  Court  Rock- 
ingham Comity. 

Action  by  the  state  against  L.  J.  Cote  and 
another  on  a  liquor  bond  given  under  Laws 
1903,  p.  82,  a  95.  Defendants  bring  excep- 
tions from  a  ruling  that  an  affidavit  setting 
forth  grounds  of  defense  in  support  of  a  mo- 
tion for  a  continuance  under  rule  29  of  the 
superior  court  (71  N.  H.  680),  set  forth  no 
legal  gronnd  of  defense.  Exceptions  over- 
ruled. 

"It  is  not  claimed  on  the  part  of  the  state 
that  any  sale  of  liquor  was  made  by  me  in 
violation  of  the  law,  but  the  claim  •  •  • 
is  that  a  sale  was  made  by  one  M.  J.  Mar- 
chand,  who  Is  deemed  to  have  been  my  clerk. 
I  did  not  personally  make  such  sale  alleged, 
and  I  am  informed  by  Marchand  that  he 
did  not  make  such  sale.  I  desire,  also,  to  use 
said  Marchand  as  a  witness  In  answer  to 
said  allegation  and  In  denial  of  said  sale." 
The  second  ground  of  defense  alleges  that 
"at  the  trial  of  the  case  before  the  court  of 
license  commissioners,"  the  i>roceedlngs  were 
"Informal,  Irregular,  and  illegal,"  details  the 
matters  claimed  to  be  objectionable,  and  con- 
cludes: "I  desire  to  bring  a  writ  of  certiorari 
to  maintain  my  right  to  a  trial  by  Jury, 
either  before  the  court  of  license  commission- 
ers or  before  the  superior  court  I  make  this 
request  in  good  faith,  and,  if  granted  an  op- 
portunity, will  bring  my  petition  for  a  writ 
of  certiorari  immediately." 

£3dwin  G.  Eastman,  Atty.  Gen.,  for  the 
State.    Ooss  &  Tardlvel,  for  Cote.    Rich  & 
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Mart>Ie,   for  the   United  States   Fidelity  A 
Guaranty  Co. 

PARSONS,  C.  J.  'rrhe  defendant  Bhall  be 
entitled  to  a  contlnaance  at  tbe  first  term, 
upon  satlafylng  the  court,  by  affldarlt,  that 
he  baa  probable  ground  of  defense,  the  nature 
of  which  shall  be  disclosed  In  the  aflSdaylt, 
and  that  he  Intends  In  good  faith  to  try  the 
case."  Rule  of  superior  court  No.  29,  71 
N.  H.  680.  The  questions  of  fact  hivolyed  In 
an  application  for  a  contlnnance  under  this 
nile  are  for  the  superior  court,  and  the  mat- 
ter of  continuance  merely  would  presrait  no 
question  for  this  court  (Hutchinson  t.  Rail- 
way, 78  N.  H.  271,  272,  278,  60  Atl.  1011), 
but  any  question  of  law  passed  upon  by  the 
court  In  deciding  such  a  motion  may  be 
excepted  to,  and,  being  transferred.  Is  open 
here.  In  this  case  the  court  ruled  that  the 
facta  disclosed  In  the  affidavit  did  not  set 
forth  a  defense  to  the  action.  The  correct- 
ness of  this  mling  Is  the  only  question  tn- 
Tolved.  Tlie  state  could  have  established  a 
breach  of  the  bond  by  proof  of  a  violation 
of  the  terms  of  the  license  by  Oote,  or  of  the 
provisions  of  the  act  at  the  place  designated 
in  the  license  by  the  holder  thereof,  or  by 
his  agents,  servants,  or  some  person  in  charge 
of  the  premises.  Laws  1903,  c.  95,  |  8,  cl. 
9;  Id.  t  14  (Laws  1903,  pp.  86,  88);  State 
V.  Corron,  73  N.  H.  434,  62  AU.  1044.  A 
defense  to  the  state's  claim  must  Include  a 
denial  of  all  the  acts,  any  one  of  which 
might  constitute  a  breach  of  the  bond.  The 
affidavit  alleges  that  the  breach  charged  Is 
a  sale  made  In  violation  of  law  by  one  Mar- 
chand,  who  Is  deemed  to  be  the  licensee's 
agent  While  the  affidavit  denies  such  sale 
by  the  licensee,  it  does  not  deny  that  Mar- 
chand  was  bis  agent  or  servant,  or  in  charge 
of  the  premises  at  the  time  of  the  alleged 
sale,  nor  does  it  deny  that  Marcband  In  fact 
made  the  alleged  sale.  It  alleges  that  the 
affiant  Cote,  one  of  the  defendants,  had  been 
Informed  by  Marcband  that  he  did  not  make 
the  sale,  but  does  not  even  affirm  the  belief 
of  either  of  the  defendants  that  the  state- 
ment was  true,  or  that  Marcband  would  per- 
sist in  such  statemNit  under  oath.  As  the 
first  paragraph  sets  up  the  claim  of  the  state 
to  be  an  illegal  sale  by  the  licensee's  agent, 
and  does  not  deny  the  fact  of  such  sale,  no 
defense  to  the  action  is  therein  set  out 

The  purpose  of  the  allegations  in  reference 
to  "the  trial  of  the  cose  before  the  court  of 
license  commissioners"  does  not  seem  to  be 
clear.  If  the  affidavit  can  be  construed  to 
allege  that  the  question  tried  before  the 
license  commissioners  was  involved  in  this 
suit  It  Is  not  suggested  that  the  commission 
adjudicated  this  or  any  question.  It  is  al- 
leged that  the  proceedings  before  the  commis- 
sioners were  "Informal,  Irregular,  and  Il- 
legal."   As  It  is  not  said  that  any  action  ad- 


verse to  the  defendants  resnlted  from  tbe  al- 
leged informal.  Irregular,  and  Illegal  actl<n 
Of  the  commission,  it  is  difficult  to  see  upon 
what  ground  error  in  the  proceedings  before 
the  commissioners  was  considered  material 
in  this  suit  But,  If  It  be  assumed  that  the 
affidavit  was  Intended  to  allege  that  a  pro- 
ceeding was  brought  before  the  license  com- 
mission for  the  cancellation  of  Cote's  li- 
cense, and  that  the  same  facts  relied  on  in  this 
suit  as  a  breach  of  the  bond  woe  then  re- 
lied upon  by  the  state  as  a  ground  for  the 
cancellation  of  the  license,  and  tiiat  the 
question  of  fact  thereby  raised  was  litigat- 
ed before  the  commission  by  the  parties  and 
Judicially  determined  adversely  to  the  de- 
fendants, and  that  tbe  proceedings  in  which 
such  determination  was  made  were  informal, 
irregular,  illegal,  and  void,  and  these  facts 
were  all  set  out  in  the  affidavit,  and  the 
special  facts  alleged  were  sufficient  in  law 
to  establish  the  invalidity  of  the  OMnmls- 
sloners'  Jodgment,  the  affidavit  would  still  be 
Insufficient  The  state  could  maintain  this 
action  if  no  action  had  been  taken  for  the 
purpose  of  canceling  the  license.  State  v. 
Corron,  78  N.  H.  434,  446,  62  AU.  1044.  The 
action  is  equally  maintainable  if  the  pro- 
ceedings to  cancel  the  license  are  Invalid  or 
void.  This  suit  is  not  an  action  on  a  Judg- 
ment rendered  by  the  commissioners,  but  an 
original  suit  upon  the  bond.  It  may  be  that 
the  defendants'  purpose  was  to  obtain  delay 
for  the  purpose  of  attacking  evidence  which 
they  feared  the  state  might  Introduce  against 
Uiem.  Upon  such  application,  the  questions 
whether  the  defendants  were  in  fault  for  not 
earlier  commencing  proceedings  to  attack  the 
Judgment  and  whether  the  facts  alleged  as 
legal  error  were  such  that  tbe  validity  of 
the  Judgment  ought  to  be  investigated  in  a 
direct  proceeding,  would  be  presented.  While 
the  questions  would  be  mainly  for  the  su- 
perior court,  a  direct  ruling  upon  the  ma- 
teriality of  the  objections  urged  to  the  Judg- 
ment of  the  commission  would  have  present- 
ed legal  questions  which  could  have  been 
transferred  here.  But  no  such  ruling  has 
been  made,  and  no  such  application  was 
necessary.  Under  the  rule,  if  the  defendants 
had  alleged  facts  constituting  a  defense,  they 
would  have  been  entitled  to  a  continuance, 
during  which  they  could  have  taken  the  steps 
necessary  to  enable  them  to  present  thtir 
case,  but  in  no  event  would  an  application 
for  delay  have  been  entertained  in  the  ab- 
sence of  facts  disclosing  a  defense. 

As  the  validity  of  the  objections  alleged 
to  the  commissioners'  proceedings  were  not 
directly  passed  upon  by  the  superior  court 
and  are  not  Involved  in  the  ruling  made, 
nothing  would  be  gained  by  giving  them  any 
consideration. 

Elzception  overruled.    All  concurred. 
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TATLOB  IRON  &  STEEL  CO.  t.  NICHOLS 
et  al. 

(Coort  of  Chancery  of  New  Jorsey.    Jan.  17, 
1907.) 

1.  Masteb  asd  Sebtant— Gontbaoi  or  Ev- 

PI.OTMXNT  —  TBADE     SeCBETS     Olf     MABTKB — 
DlSCLOSUSK  BT  EMPLOTK. 

A  manufactorer  of  Bteel  obtained  from  a 
patentee  of  a  process  a  license  to  use  the  same, 
and  employed  one  who  executed  an  instrument 
addressed  to  the  manufacturer  and  patentee 
bindintc  such  employ^  not  to  divulge  any  in- 
formation during  the  life  of  the  patent  which 
he  should  receive  at  the  works  of  the  manufac- 
turer of  any  process  in  use  at  the  works  for 
the  manufacture  of  steel.  H^d,  that  the  instru- 
ment protected  the  patentee  against  disclosures 
b^  the  employ^  of  such  prooeases  as  might  be 
given  to  the  manufacturer,  but  did  not  include 
discoveries  made  by  the  manufacturer  aa  the 
resnlt  of  its  experiments. 
Z  Samb. 

An  employ^  of  a  manufacturer  engaged  in 
the  manufacture  of  steel  in  accordance  with 
secret  processes  who  obtains  knowledge  of  the 
processes  during  his  work  impliedly  promises 
not  to  disclose  the  same,  though  the  manufac- 
turer under  its  agreonent  with  a  patentee  of  a 
process  for  the  manufacture  of  steel  is  re- 
quired to  disclose  to  the  patentee  such  processes. 

3.  Sams. 

An  employ^  of  a  manufacturer  of  steel,  en- 
titled to  use,  by  virtue  of  a  license,  a  process  of 
a  patentee,  entered  into  a  contract  with  a  manu- 
facturer whereby  he  agreed  to  remain  in  the  em- 
ploy of  the  manuftictnrer  for  a  specified  peri- 
od, to  devote  his  time  and  skill  to  the  service 
of  the  manufacturer,  and  not  to  divulge  to  any 
person  except  the  manufacturer  any  informa- 
tion of  any  nature  then  known  to  him  or  which 
he  might  thereafter  acquire  relating  to  any 
processes  ot  steel  making  that  might  then  have 
been,  or  which  might  thereafter  during  the  term 
of  the  agreement  be,  used  in  the  works  of  the 
manufacturer.  Held,  that  the  contract  only 
bound  the  employe  to  hold  inviolate  secrets  used 
in  the  woiks  of  the  manufacturer. 

4.  Sahb— Pabtiai.  Iktaxidity  or  Oontbaot. 

Where  a  contract  between  a  manufacturer 
of  steel  and  an  employ^  bound  the  employe  not 
to  disclose  the  information  known  to  him  be- 
fore he  entered  into  the  service  of  the  manufac- 
turer and  bound  him  to  bold  inviolate  the  man- 
ufacturer's secrets  used  in  his  business,  the  in- 
validity of  the  provisions  binding  the  employfi 
not  to  disclose  the  Information  known  to  him 
before  he  entered  into  the  service  of  the  manu- 
facturer, did  not  affect  the  covenant  binding 
him  to  hold  inviolate  the  manufacturer's  secrets, 
and  the  manufacturer  was  entitled  to  enforce 
such  covenant. 

6.  CoxTRAors— Vamdixt— loHOBAHCE  or  Facts 
— Estoppel. 

After  an  employs  signed  the  contract  of 
employment  and  had  had  it  in  his  possession 
for  some  days,  he  took  it  to  his  superior  and 
cmnplained  of  its  terms,  and  that  he  was  not 
aware  of  the  extent  to  which  he  bad  bound 
himself.  At  that  time  he  fully  understood  the 
extent  of  his  obligations,  and  he  retained  the 
contract  and  worlud  under  it  for  some  months 
and  accepted  the  compensation  which  It  gave 
bira  without  making  further  complaint  until 
after  he  bad  left  the  service  prior  to  the  ter- 
mination thereof  under  the  contract  Held, 
that  the  employs  was  estopped  from  setting  up 
the  defense  that  he  signed  the  contract  with- 
out knowledge  of  its  contents. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  {}  442-446.1 

6.  Injxjnotioh— Tbade  Secbets— Evidence. 

A  manufacturer  engaged  in  the  manufac- 
ture of  steel  in  accordance  with  secret  processes 


discovered  by  him  who  sues  a  former  employs 
and  a  competitor  who  has  employed  the  employs 
to  restrain  the  employs  from  disclosing  the  se- 
crets to  the  competitor,  and  to  restrain  the  com- 
petitor from  continuing  the  employs  in  his  serv- 
ice, is  not  required  to  disclose  on  the  trial  the 
secret  processes  of  his  business  for  to  require 
the  manufacturer  to  prove  such  processes  would 
be  destructive  of  hds  rights. 

7.  Sams— Evidence— StrrnciKHOT. 

In  a  suit  by  a  manufacturer  of  steel  in 
accordance  with  secret  processes  discovered  by 
him  to  restrain  a  former  employs  from  dis- 
closing such  secrets,  and  a  competitor  from  em- 
ploying the  employs,  evidence  examined,  and 
held  to  justify  a  finding  that  the  manufacturer 
possessed  secret  methods  producing  an  Improved 
product,  entitling  him  to  protection. 

8.  Sahb— Right  to  Relief. 

A  manufacturer  of  steel  used  secret  methods 
in  his  business  which  produced  an  improved 
product  and  employed  an  employs  who  contract- 
ed to  serve  for  five  years  and  who  agreed  not 
to  divulge  any  of  the  secret  processes.  A  com- 
petitor induced  the  employs  to  break  his  con- 
tract of  employment,  and  to  enter  into  a  con- 
tract of  employment  with  him.  Held,  that  the 
manufacturer  was  entitled  to  an  injunction 
restraining  the  employs  from  disclosing  the 
secret  processes,  and  to  restrain  the  competitor 
from  using  information  acquired  from  the  em- 
ploys and  from  continuing  him  in  his  employ. 

TEA  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  27,  InjuncUon,  |  110.] 

Suit  by  the  Taylor  Iron  &  Steel  Company 
against  Wesley  G.  Nichols  and  others.  Heard 
on  bill  for  an  Injunction.     Decree  awarded. 

See  61  Atl.  046. 

John  R.  Hardin  and  R  V.  Llndabury,  for 
complainant  Cblllns  &  Oorbln,  John  B. 
Goode,  and  Edward  H.  Fallows,  for  defend- 
ants. 

BERGEN.  V.  C.  The  complainant  Is  the 
owner  of  a  plant  at  High  Bridge,  N.  J.,  where 
it  is  engaged  In  the  manufacture  of  steeL 
The  prominent  feature  of  complainant's  busi- 
ness, and  that  In  which  It  appears  to  have 
been  very  successful.  Is  the  manufacture  of 
manganese  steel,  a  material  of  unusual  hard- 
ness and  toughness,  which,  together  with  oth- 
er qualities  it  possesses,  renders  it  a  raluable 
agent  where  resistance  to  wear  Is  required. 
The  discovery  of  the  method  to  be  generally 
followed  In  the  manufacture  of  this  steel 
was  made  by  R.  A.  Hadfleld,  of  Sheffield, 
England,  who  bad  issued  to  him  patents 
there,  and  in  the  United  States,  protecting 
the  use  of  bis  discovery  from  infringements, 
and  the  complainant  In  1892,  commenced  to 
manufacture  this  steel  at  High  Bridge  un- 
der a  license  from  the  patentee,  he  sending 
from  England  to  High  Bridge  a  skilled  work- 
man, who  remained  there  about  nine  months 
instructing  the  complainant's  officers  and  su- 
perintendents In  Its  manufacture.  Since  that 
time,  the  complainant  alleges  that  it  has, 
through  experience  and  by  experiment,  in- 
troduced new  methods  In  the  manufacture  of 
the  article,  which  were  not  known  to  the  pat- 
entee, nor  disclosed  In  his  patents,  by  which 
it  has  grealy  improved  tbe  excellence  of  the 
steel,  and  that  these  new  methods  and  pro- 
cesses are  secrets  of  Its  trade  which  it  has 
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successfully  preserved  as  such,  and  wblcb  It 
has  not  communicated  to  any  but  trusted 
employes,  under  an  express  or  Implied  prom-* 
Ise  not  to  reveal  them.  The  prlncljwl  pat- 
ents expired  in  1902,  so  that  since  that  date 
the  basic  principle  of  the  manufacture  of 
this  steel,  has  been  open  to  adoption  by  any 
one  choosing  to  use  It,  but  the  complainant 
Insists  that  the  methods  and  processes  dis- 
covered by  it,  which  have  been  kept  secret, 
are  necessary  to  give  to  the  product  the  high 
commercial  value,  which  It  has  attained  since 
it  has  been  manufactured  according  to  their 
secret  processes.  In  1896,  and  before  most 
of  these  alleged  secret  processes  had  been 
discovered,  the  defendant  Nichols  was  em- 
ployed by  the  complainant  as  an  assistant 
superintendent,  and  during  his  service  was 
taught  by  the  company  most  of  its  discover- 
ies. At  the  time  of  bis  employment,  Nichols 
entered  into  the  following  written  agreement. 
"To  the  Taylor  Iron  &  Steel  Co.,  and  R.  A. 
Hadfield:  In  consideration  of  the  said  Tay- 
lor Iron  &  Steel  Co.,  allowing  me  to  Inspect 
Its  steel  works  on  the  R.  A.  Hadfleld  system 
at  High  Bridge,  N.  J.,  giving  me  information 
in  relation  to  the  R.  A.  Hadfield  system,  I 
promise  and  give  my  word  of  honor,  that  I 
will  not  before  January  1st,  1902,  make  known 
to  any  person  whomsoever,  except  the  offlclals 
of  the  said  Taylor  Iron  &  Steel  Co.,  any  in- 
formation, which  I  sball  receive  at  the  said 
works,  nor  any  information  or  knowledge 
which  I  may  obtain  from  said  Inspection,  nor 
will  I  adopt  or  use,  except  on  behalf  of  the 
said  company,  all  or  any  part  of  any  process 
or  system  or  any  mixture  or  c(»nblnatlon  of 
mixtures,  in  use  at  the  said  works,  whether 
what  I  sball  see  or  be  informed  or  learn  may 
be  novel  or  not  And  that  if  I  shall  act  con- 
trary to  my  promise,  then  and  in  each  case 
I  will  pay  to  each  of  you  the  sum  of  £2,500 
as  liquidated  damages,  and  not  by  way  of 
penalty.  Provided  always  that  notwithstand- 
ing anything  herein  contained,  I  shall  be  at 
liberty  to  do  any  work  which  does  not  re- 
late to  steel  castings  of  any  kind,  or  Mangan- 
ese steel  or  other  steel,  covered  by  the  said 
R.  A.  Hadfleld  patents.  Wesley  O.  Nichols 
Witness:  J.  M.  Sherrerd."  This  written 
promise  limited  the  term  of  secrecy  to  the 
year  1902,  at  which  date  the  Hadfleld  pat- 
ents then  in  force,  and  under  which  the  com- 
plainant was  licensed,  expired,  and  plainly 
shows  that  It  was  Intended  to  protect  the 
patentee  against  disclosure  of  such  processes 
and  methods  as  he  might  communicate  to  the 
complainant,  for  it  relates  only  to  the  "Had- 
field system,"  and  does  not  include  discover- 
ies by  the  complainant  of  such  methods  and 
processes  as  Its  experience  and  experiment 
might  thereafter  disclose,  these  were  not  with- 
in the  scope  of  this  promise,  for  ail  secret 
methods  and  processes  so  discovered  were 
the  property  of  the  complainant  and  not  of 
the  patentee;  such  discoveries  made  by  the 
complainant  and  used  by  it  to  more  perfectly 
work  out  the  results  expected  under  the  pat- 


ent were  in  the  nature  of  Improvements,  and, 
if  the  complainant  chose  to  take  the  chances 
of  preserving  them  as  trade  secrets,  rather 
than  seek  the  protection  of  a  patent  tor  the 
improvement,  such  secrets  became  its  prop- 
erty, and  the  confidential  relation  existing  be- 
tween Nichols  and  his  employer  was  such 
as  to  raise  an  implied  promise  that  he  would 
not  disclose  such  of  them  as  he  learned,  or 
was  taught  while  In  complainant's  employ. 
Even  If  It  was  the  duty  of  complainant,  under 
its  agreement  with  Hadfleld,  to  disclose  such 
discoveries  in  confidence  in  bim,  that  did  not 
change  the  obligation  of  Nichols  to  preserve 
such  additional  methods  as  secrets  of  the 
complainant  Nichols  remained  in  the  em- 
ploy of  the  complainant  until  July  31,  1906, 
when  he  left  them  to  enter  the  employment 
of  the  American  Brake  Shoe  &  Foundry  Com- 
pany, one  of  the  defendants  here.  This  cor- 
poration had  a  foundry  at  Chicago  Heights, 
near  the  city  of  Chicago,  and  some  time  in 
the  summer  of  1901  began,  under  the  di- 
rection of  Mr,  Potter,  its  superintendent  ex- 
periments looking  to  the  manufacture  of 
manganese  steel,  under  the  formula  disclos- 
ed in  the  Hadfield  patents,  and  Mr.  Potter 
testified  that  he  had  so  far  succeeded  as  to 
be  able  to  produce  a  commercial  product  but 
the  evidence  satisfied  me  that  he  had  not 
been  able  to  produce  an  article  which  met 
the  requirements  demanded  of  this  special 
product  as  satisfactorily  as  that  of  the  com- 
plainant, for  It  appears  that  up  to  the  time 
of  the  trial  of  this  cause,  the  complainant  was 
furnishing  06  per  cent  of  the  total  amount 
used  In  this  country,  of  certain  special  arti- 
cles for  which  the  use  of  manganese  steel  is 
particularly  desirable.  Mr.  Potter,  by  bis 
testimony,  demonstrates  that  he  is  a  person 
of  intelligence,  and  of  great  ability  in  the 
manufacture  of  steel,  and  while  he  testifies 
that  be  was  able  to  produce  manganese  steel 
of  a  good  quality  as  the  result  of  his  experi- 
ence at  Chicago  Heights,  it  appears  that  for 
some  reason,  be  was  not  able  to  produce  the 
quality  of  steel  manufactured  at  High  Bridge, 
necessary  for  special  uses,  nor  did  the  amount 
sold  by  tbe  company  indicate  that  It  was 
able  to  satisfy  the  trade  needing  that  quality 
of  steel  that  he  had  done  so. 

Mr.  E.  J.  Snow,  one  of  tbe  offlcors  of  tbe 
defendant  corporation,  testifies  that  in  March. 
1905,  be  went  to  High  Bridge  to  visit  a  Mr. 
Estes.  TTho  was  in  the  employ  of  the  com- 
plainant company,  and  took  with  him  a 
letter  of  introduction  to  Mr.  Chrystle,  who 
was  in  charge  of  the  complainant's  foundry. 
The  letter  was  from  an  old  friend  of  Mr. 
Chrystle,  and  sought  permission  for  Mr.  Snow 
to  visit  the  complainant's  works  at  High 
Bridge.  Mf.  Snow  was  kindly  received, 
but  told  by  Mr.  Chrystle  that  they  permitted 
no  one  to  enter  the  foundry  where  the 
manganese  steel  was  being  made,  but  gave 
him  permission  to  visit  all  other  parts  of  the 
works.  With  this  permission,  Mr.  Snow, 
in  company  with  Mr.  Estes,  visited  all  parts 
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of  tbe  works  except  the  fonndiy,  and  after 
they  had  concluded  their  visit,  the  defendant 
Nlcliols,  who  was  at  work  In-  the  foundry, 
was   sent  for  by  Mr.  Estes.     Mr.  Snow  tes- 
tifies that  he  had  never  before  seen,  or  even 
heard  of  Nichols ;  that  when  he  went  to  High 
Bridge,  he  had  no  knowledge  that  there  was 
any   such  person  living,  and  yet  in  his  In- 
terview with  Nichols,  which  he  testifies  did 
not  last  more  than  10  minutes,  he  made  him 
a  very  liberal  offer  to  leave  the  complainant 
and  enter  the  employ  of  his  company.    Pre- 
cisely what  this  offer  was  the  evidence  does 
not  settle,  some  of  the  witnesses  testify  that 
Nichols  said  he  was  offered  $7,000  a  year,  and 
a  bonus  of  $10,000  In  stock  of  the  company, 
while  Mr.  Snow  says  that  he  offered  him  only 
^,000  a  year,  which  was  $2,000  more  than 
they  were  then  paying  Mr.  Potter,  and  Just 
donble  the  amount  tbe  complainant  was  pay- 
ing Mlchols.    The  admitted  offer  Is  sufficient- 
ly large  to  Justify  the  conclusion  that  some- 
thing more  than  the  ordinary  service  of  a 
snperlntendent   was   expected.     Mr.    Potter, 
who  was  only  commanding  a  salary  of  $3,000. 
is   undoubtedly   a   i)erson   of  much  greater 
learning   and   ability   in  steel   making  than 
Nichols,  who,  BO  far  as  this  case  shows,  had 
no  scientific  education,  and  was  only  a  work- 
man  of   more   intelligence   than   Is  usually 
found    among   people   of  that   class,    being 
bright,  alert,  and  able  to  pick  up  the  different 
branches  of  the  business,  and  to  receive  and 
retain  Instruction  In  the  line  of  work,  with 
which  he  was  familiar,  with  greater  aptitude 
than  the  ordinary  class  of  workmen,  and  the 
offer  made  by  Mr.  Snow  to  this  man  within 
10  minutes  after  he  had  first  seen  him,  and 
of  whose  capacity  he  had  no  knowledge,  leads 
me  to  the  conclusion,  that  he  was  not  seeking 
an  ordinary  superintendent,  but  rather  a  per- 
son familiar  with  the  methods  and  processes 
in  use  at  High  Bridge,  which  he  could  take 
to  Chicago  Heights  with  him,  and  there  teach 
the  workmen  of  the  defendant  corporation, 
the  special   methods  and  processes  used  at 
High    Bridge,    in   order   that   the  defendant 
might  be  able  to  produce  the  same  character  of 
material  as  that  made  at  High  Bridge,  and 
thus  facilitate  competition,  and,  notwithstand- 
ing the  denial  by  Mr.  Snow  of  such  Intention, 
the  proper  inference  to  be  drawn  from  the 
evidence  is  that  Potter  had  failed  at  Chicago 
Heights  in  producing  a  steel  similar  In  char- 
acter and   quality    to    that   made   at   High 
Bridge,  and  tbe  only  way  to  enable  defendant 
to  compete  with  the  complainant  was  to  secnre 
some   one   from    High   Bridge   who   was    in 
possession  of  the  knowledge  of  tbe  methods 
and  processes  in  use  there,  of  sufficient  In- 
telligence to  communicate  what  he  knew,  and 
that  the  primary  object  of  Mr.  Snow  in  going 
to  High  Bridge  was.  If  possible,  to  secure  such 
a  person.    The  defendant  Nichols,  after  con- 
sulting with  Mr.  Brlnton,  declined  the  offer, 
whereupon  the  complainant  and  Nichols  al- 
tered Into  a  written  contract  by  the  terms  of 
which  he  agreed  to  remain  with  the  complain- 


ant, for  the  term  of  five  years,  at  a  salary  of 
$4,500,  $3,000  of  it  to  be  paid  to  him  annual- 
ly, and  $1,S00  at  the  termination  of  the  agree- 
ment, if  he  should  live  so  long,  and  in  the 
event  of  his  death  prior  thereto,  so  much  of 
the  sum  reserved  as  might  then  have  accrued 
should  be  paid  to  his  representatives.  An- 
other clause  of  the  agreement  provided:  "(2) 
The  said  Wesley  6.  Nichols  agrees  that  he 
will  devote  his  entire  time,  skill,  labor  and 
attention  during  the  term  of  his  agreement, 
to  the  service  of  the  Taylor  Iron  &  Steel  Com- 
pany, and  that  he  will  at  all  times  faithfully 
I>erform  the  duties  that  may  be  assigned  to 
him  by  the  management  of  the  said  Taylor 
Iron  &  Steel  Company,  to  the  best  of  his 
skill  and  ability  for  the  compensation  afore- 
said, and  that  he  will  not  at  any  time,  direct- 
ly or  indirectly,  during  the  term  of  this 
agreement  or  afterwards,  divulge  to  any  per- 
son, firm,  or  corporation,  except  to  the  Taylor 
Iron  &  Steel  Company,  and  its  officers,  any 
Information  of  any  nature  now  known  to  him, 
or  hereafter  acquired  by  him  during  the  term 
of  this  agreement,  relating  to  or  regarding 
any  processes  of  steel  making  or  mouldln:;, 
or  treating  steel,  that  may  have  been,  is  now, 
or  may  be  hereafter,  during  the  term  of  this 
agreement,  used  In  the  works  of  the  Taylor 
Iron  &  Steel  Company,  and  that  he  will  at 
all  times,  hold  Inviolate,  tbe  treatment,  pro- 
cesses and  secrets  known  to,  or  used  by  him. 
In  tbe  works  of  the  said  Taylor  Iron  &  Steel 
Company."  By  the  terms  of  this  agreement, 
Nichols  was  to  devote  his  entire  time  dur- 
ing its  existence  to  the  service  of  tbe  com- 
plainant, and  was  not  during  the  term  of  his 
agreement,  or  afterwards,  to  divulge,  except 
to  the  complainant,  any  Information  then 
known  to  him,  or  thereafter  acquired  by  bim 
during  the  term  of  the  agreement,  relating 
to  the  processes  of  making  steel,  that  might 
have  been,  or  might  thereafter  be  used  by  the 
complainant,  and  also  that  he  would  at  all 
times  hold  Inviolate  the  treatment  processes 
and  secrets  known  to,  or  used  by  him.  In 
the  works  of  the  complainant,  until  the  ex- 
piration of  the  agreement. 

The  defendants  assail  this  agreement.  In- 
sisting that  It  is  void,  as  contrary  to  public 
policy,  because,  as  they  claim,  It  restricts  the 
defendant  Nichols,  for  an  unlimited  time, 
from  divulging,  except  to  the  complainant, 
all  information  of  any  nature  known  to  him, 
regarding  any  process  of  steel  making  in 
use  at  the  complainant's  works,  when  it  is 
admitted  that  some  of  the  processes  In  use 
there  are  In  general  use  in  all  steel  foimdrles, 
and  were  known  to  Nichols  l>efore  he  entered 
the  employment  of  the  complainant,  and  they 
argue  that,  if  the  contract  should  be  strictly 
enforced,  Nichols  would  be  deprived  of  the 
means  of  making  a  livelihood  through  the 
use  of  knowledge  which  he  had  acquired  be- 
fore the  complainant  employed  him,  and 
which  related  to  well-known  methods  of  steel 
manufacture.  That  the  parties  to  this  agree- 
ment intended  to  limit  its  application  to  pro- 
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cesses  In  use  bj  the  complainant  which  were 
not  known  to  the  defendant  Nichols  until 
they  were  disclosed  to  him  by  the  complain- 
ant or  to  others  is  clearly  manifested.  Con- 
tracts should  be  construed  so  as  to  sustain 
them  'If  such  construction  does  no  violence 
to  their  language,  and  the  subject  of  the  con- 
tracts Is  to  be  considered,  and  their  terms 
are  to  be  construed  In  reference  thereto." 
Trenton  Pottery  Co.  v.  OUpbant,  58  N.  J.  Eq. 
607-517,  43  Atl.  723,  46  L.  R.  A.  255,  78  Am. 
St  R^.  612.  The  portion  of  the  contract  ob- 
jected to  does  not  restrain  the  defendant 
Nichols  from  following  bis  chosen  avocation ; 
he  only  contracts  not  to  divulge  any  Informa- 
tion then  known  to,  or  to  be  thereafter  ac- 
quired by,  blm,  during  the  term  of  his  agree- 
ment, relating  to  the  making  of  steel  used  by 
the  complainant,  and  to  hold  Inviolate  the 
treatment,  processes,  and  secrets  known  to,  or 
used  by  him  In  the  works  of  the  complain- 
ant, and  my  construction  of  this  contract  is 
that  NIcImIs  agreed  not  to  divulge  any  of  the 
treatments,  processes,  and  secrets  which  be 
had  learned  or  might  thereafter  acquire,  dur- 
ing his  service  with  the  complainant.  Still, 
if  it  be  admitted  that  tiie  covenant  treated 
two  subject-matters,  one  relating  to  Informa- 
tion known  to  the  defendant  Nichols  before 
he  entered  the  service  of  the  complainant, 
and  another  that  he  would  hold  inviolate 
complainant's  secrets,  the  covenant  would 
be  separable,  and  so  much  of  It  requiring 
Nichols  to  preserve  inviolate  the  treatment, 
processes,  and  secrets  of  the  complainant, 
would  be  enforceable  even  If  part  was  void 
for  the  reasons  urged  by  the  defendants. 
Under  either  view  it  is  a  valid  contract  made 
by  Nichols  to  keep  secret  the  processes  of  the 
complainant  The  defendants  also  urge  that 
the  contract  ought  not  to  be  upheld  because 
It  was  signed  by  Nichols  without  full  knowl- 
edge of  Its  contents,  and  under  circumstances 
which  Justify  him  in  now  insisting  that  he 
signed  it  through  a  mistake,  and  under  a 
misapprehension  of  Its  effects,  and  that  In 
equity,  he  ought  not  now  to  be  held  to  a  per- 
formance of  Its  conditions.  It  is  sufficient 
to  say,  on  this  branch  of  the  case,  that  after 
the  contract  was  signed,  Nichols  had  It  In 
his  possession  for  some  days  whoi,  he  testi- 
fies, he  took  It  to  Mr.  Brinton,  his  superior 
officer  and  personal  friend,  and  complained 
of  its  terms,  and  that  he  was  not  aware  of 
the  extent  to  which  he  tiad  bound  himself. 
It  is  not  disputed  that  at  this  time  he  fully 
understood  the  extent  of  the  obligations  he 
had  assumed,  yet  notwithstanding  tills,  he 
retained  the  contract  worked  under  It  some 
months,  accepted  the  increased  compensation 
which  It  gave  him,  and  made  no  further  com- 
plaint until  after  he  had  left  the  service  of 
the  complainant  If  the  contract  did  not 
fully  express  his  understanding  of  the  agree- 
ment, It  was  his  duty  to  rescind  it  promptly 
after  discovering  his  mistake,  and  he  can- 
not be  allowed  to  accept  the  benefits  which 
the  contract  conferred,  with  full  knowledge 


of  the  obligations  he  bad  assumed  on  bis 
part,  and  now,  when  he  finds  it  convenient  to 
be  rid  of  It  set  up  the  defense  that  he  was 
mistaken  as  to  Its  effect  when  he  entered  in- 
to It  If  he  chose  to  accept  Its  benefits,  as 
he  did,  he  is  estopped  from  setting  up  the  de- 
fense which  he  now  Interposes.  My  conclu- 
sion aa  this  branch  of  the  case  is  that  the 
defendant  Nichols  entered  Into  a  contract  to 
serve  the  complainant  for  five  years  from 
March,  1906,  and  that  he  agreed  that  he 
would  not  divulge  any  of  the  secret  processes 
relating  to  the  manufacture  of  steel  as  prac- 
ticed by  the  complainant  which  he  bad  ac- 
quired by  Instmctlon  or  observation,  daring 
the  time  he  was  in  the  service  of  the  com- 
plainant, whether  acquired  before  or  after 
the  making  of  the  contract  and  that  he 
should  be  compelled  to  observe  his  pledge  of 
secrecy. 

After  the  making  of  this  contract,  and  un- 
til the  3lBt  day  of  July  following,  a  period 
of  over  four  months,  Nichols  remained  with 
the  complainant  and  on  the  latter  date  be  re- 
signed his  position  for  the  avowed  purpose 
of  entering  the  service  of  the  American  Brake 
Shoe  &  Foundry  Company,  the  other  defend- 
ant in  this  cause.     Previous  to  the  date  of 
his  resignation,  Nichols  had  been  in  consulta- 
tion with  the  officers  of  the  defendant  cor- 
poration.   He  had  exhibited  to  than  his  con- 
tract with  the  complainant  wiilch  they  bad 
submitted   to  counsel,  who   advised   Nichols 
that  he  could  commit  a  breach  of  his  contract 
with   the  complainant,   without  fear   of   In- 
junctive restraint  and  that  the  utmost  lia- 
bility he  subjected  himself  to,  if  he  pursued 
such  a  course,  would  be  a  suit  for  damages. 
The  negotiations  between  Nichols   and  the 
defendant  corporation  resulted  in  an  agree- 
ment between  them,  that  they  would  take 
him  into  their  service  at  a  salary  of  approxi- 
mately $6,000  a  year.  If,  after  a  visit  to  their 
works  at  Chicago  Heights,  he  was  satisfied 
to  go  to  Chicago,  and  act  as  superintendent 
of  that  plant  whereupon  Nichols  went  to 
Chicago  Heights,  and  examined  the  wxwks, 
but  before  taking  charge  he  was  enjoined 
by  the  order  of  a  court  of  the  state  of  Illinois, 
from  further  visits  to  the  plant  and  from 
divulging  complainant's  secrets;   subsequent 
to  this,  the  bill  of  complaint  in  this  cause  was 
filed,  and  upon  the  hearing  of  an  order  to 
sliow  cause,  allowed  thereon,  a  preliminary 
Injunction   was   allowed   by   this   court    re- 
straining the  defendant  corporation  from  em- 
ploying Nichols,  and  also  enjoining  Nichols 
from  divulging  the  trade  secrets  of  the  com- 
plainant   Taylor  Iron  &  Steel  Co.  v.  Nichols 
et  al.  (N.  J.  Ch.)  61  Atl.  046.    The  cause  is 
now  to  be  disposed  of  on  final  bearing  on 
pleadings  and  proofs. 

The  first  Important  question  to  be  deter- 
mined is,  has  the  complainant  shown  that  It 
has  secret  methods  and  processes.  Important 
to  Its  Interest  In  the  conduct  of  its  business. 
of  such  a  character  as  to  entitle  It  to  the 
aid  of  a  court  of  equity  in  preventing  a 
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dlscIoETOre  of  them,  hj  one  of  these  defend- 
ants  having  knowledge  of  them  to  any  one, 
and  particularly  to  the  other  defendant  seek- 
ing that  knowledge  for  the  purpose  of  ap- 
plying It  In  competition  with  the  complain- 
ant's business?  Some  of  the  complainant's 
'witaesses,  after  describing  the  ordinary  meth- 
ods of  producing  what  Is  commercially 
known  as  "Manganese  Steel,"  testified  that 
certain  other  methods  and  processes  were 
used  at  complainant's  works,  known  only  to 
complainant  and  its  trusted  servants,  one  of 
whom  was  the  defendant  Nichols,  which 
were  not  known  to  the  public,  and  were  held 
as  secrets  belonging  exclusively  to  the  com- 
plainant, the  use  of  which  produced  a  char- 
acter of  steel  practically  beyond  successful 
competltlcm  for  use  where  mat^Ial,  which 
will  resist  the  effects  of  abrasion  as  far  as 
possible,  Is  required.  A  disclosure  of  the 
secrets  was  sought  by  the  defoidant,  by  the 
cioBB-examlnatlon  of  complainant's  witnesses, 
and  on  refusal  by  the  witnesses  to  answw 
because,  as  claimed,  it  would  disclose  the 
secrets  of  the  complainant,  objection  being 
interposed  by  complainant's  counsel,  all  ques- 
tions having  for  their  object  the  disclosure  of 
sodti  secrets  were  overruled,  and  testimony 
tending  to  the  same  result  was  excluded 
when  It  was  sought  to  have  the  defendant 
Nichols  describe  the  methods  and  processes 
claimed  by  the  complainant  to  be  secrets 
which  he  had  learned  while  in  the  employ  of 
the  complainant.  The  exclusion  at  this  evi- 
dence, while  lacking  the  support  of  any  re- 
p<Hted  case  In  this  state,  Is  not  without 
authority  elsewhere,  and,  so  far  as  I  have 
been  able  to  ascertain,  has  not  been  condemn- 
ed by  our  courts.  The  object  of  this  suit  is 
the  preservation  of  complainant's  property, 
and  one  of  the  means  to  accomplish  that  re- 
sult, is  the  restratntng  of  the  defendant  Nich- 
ols from  divulging  complainant's  secrets, 
which  are  property,  to  any  one,  and  especial- 
ly to  the  defendant  corporation,  an  intended 
competitor  of  the  complainant  In  a  line  of 
goods  in  the  manufacture  of  which  these  se- 
crets are  In  the  highest  degree  valuable,  and 
a  necessary  aid.  To  me  it  seems  destructive 
of  complainant's  rights,  if  the  very  secrets 
which  It  is  seeking  to  preserve,  are  to  be 
disclosed,  under  compulsion.  In  the  presence 
of  the  party  most  Interested  In  obtaining  the 
knowledge,  because  the  character  of  the  busi- 
ness, the  impossibility  of  discovery  by  analy- 
sis of  the  methods  used,  added  to  the  ordi- 
nary secrecy  observed  by  all  manufacturers 
of  goods  of  this  class,  would  render  almost 
hopeless  the  discovery  of  infringement  should 
the  defendant  take  advantage  of  Information 
thus  acquired.  It  Is  admitted  that  the  de- 
fendant corporation,  seeking  to  employ  the 
defendant  Nichols,  has  not  yet  obtained  com- 
plainant's secrets,  and  one  of  the  principal 
objects  of  this  proceeding  is  to  prevent  it 
from  doing  so,  a  futile  ^ort,  if  its  officers, 
rH>re8entlng  It  as  parties,  may  sit  by  and 
hear  in  detail  what  It  Is  Intended,  if  the  com* 


plainant  shall  make  a  case,  they  are  not  en- 
titled to  know.  As  was  well  said  by  Judge 
C!olt  In  Moxle  Nerve-Food  Company  v.  Beach 
et  al.  (0.  C.)  35  Fed.  465,  466:  "If  these 
questions  must  be  answered,  every  manufac- 
turer will  be  at  the  mercy  of  any  one  who 
desires  to  extort  from  him  an  account  of  his 
processes,  for  an  attempt  to  restrain  an  in- 
fringer would  result  in  the  disclosure  of  all 
that  makes  the  invention  valuable."  In  Stokes 
Bros.  Mfg.  Co.  V.  Heller  et  al.  (C.  C.)  56 
Fed.  297,  an  application  was  made  to  the 
court  for  an  order  allowing  the  complainant 
to  inspect  the  machinery  of  the  defendant, 
and  their  processes  for  manufacturing  rasps 
and  flies,  in  the  making  of  which  it  was  char- 
ged they  were  Infringing  complainant's  pat- 
ents, in  order,  manifestly,  to  enable  the 
complainant  to  furnish  evidence  that  the 
methods  and  processes  of  the  defendant  were 
those  covered  by  complainant's  letters  pa- 
tent. Judge  Green  denied  the  application, 
upon  the  ground  that  to  compel  defendant  to 
submit  their  machinery  to  the  Inspection  of 
their  rivals,  and  to  disclose  to  them  the 
process  by  which  for  so  many  years,  they 
had  made  their  business  successful,  would 
be  unjust  and  inequitable.  If  it  be  admitted 
that  the  defendants  sought  to  be  restrained 
have  already  acquired  complainant's  secrets, 
it  might  be  possible  to  try  the  cause  "en 
camera"  and  restrict  the  extent  to  which 
the  evidence  should  be  printed  for  the  use  of 
the  parties  and  the  court,  with  the  hope  that 
the  knowledge  of  the  secret  processes  would 
be  confined  to  those  already  In  possession  of 
them.  My  own  view  Is  that  the  attempt  sel- 
dom meets  with  unqualified  success,  but  I 
am  quite  satisfied  that,  where  the  defendant 
has  not  obtained  the  secret  knowledge,  and 
the  etioet  Is  to  prevent  him  from  doing  it, 
the  complainant's  refusal  to  disclose  such 
secrets.  In  support  of  his  case,  should  be 
respected,  for  it  rests  with  him  to  satisfy 
the  court  that  he  has  a  secret  A  very  In- 
structive case  on  this  subject  is  that  of  East- 
man V.  Relchenback  (Sup.)  20  N.  Y.  Sup.  110, 
which  was  subsequently  affirmed  on  the 
opinion  of  Judge  Adams  in  the  court  below, 
llie  complete  record  of  this  case  shows  that 
witnesses  were  not  compelled  to  disclose  the 
secrets  sought  to  be  preserved.  The  solving 
of  the  question,  whether  the  complainant 
here  has  such  a  secret  as  equity  will  assist 
it  in  preserving,  is  not,  of  course,  as  easy  as 
If  the  secrets  were  disclosed,  and  it  was 
shown  that  they  were  not  known  to,  or  used 
by  others,  still,  If  complainant  has,'  without 
disclosing  them,  satisfied  the  court  that  it 
has  secrets  of  value,  which  It  uses  in  Its 
trade,  and  they  have  been  Imparted  to,  or 
obtained  by,  its  servant,  under  a  contract  ex- 
press or  implied  not  to  divulge  them,  the  com- 
plainant will  be  entitled  to  relief.  It  Is  a 
qaestion  simply  of  sufficiency  of  evidence. 

Witnesses  were  produced  by  the  complain- 
ant who  were  persons  skilled  in  steel  mak- 
ing;  among  them  being   Henry   M.   Howe^ 
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Professor  of  Uetalltiref  of  Columbia  Unl- 
▼ersity,  all  of  whom  had  peraoiul  knowl- 
edge of  the  methods  and  processes  In  use 
at  complainant's  works,  and  also  a  general 
knowledge  of  those  naed  in  other  steel 
foondrlee,  which  were  not  deemed  secrets  of 
the  trade  in  the  respectlTe  foundries.  These 
witnesses  declare  that  the  complalnaat  has 
in  use  at  Its  works,  methods  and  processes  in 
the  manufacture  of  manganese  steel  not 
known  to,  or  used  by,  others,  and  are  the 
secret  property  of  complainant,  discovered  by 
It  through  years  of  experiment  The  wlt> 
nesses  Mr.  Brinton  and  Dr.  Howe  testify 
that  these  secrets  relate  to  the  Initial  mix- 
ture; the  method  of  treatment  in  the  cupola, 
and  during  transference  from  cupola  to  con- 
verter; to  the  regulating  of  the  temperature 
while  in  the  converter,  and  to  the  determin- 
ing of  when  the  process  Is  complete;  to  the 
making  of  patterns,  and  the  treatment  after 
the  molten  steel  has  been  cast  Into  moulds, 
both  as  to  the  temperature  at  which  the  cast- 
ing shall  be  removed  from  the  moulds  to  the 
annealing  furnace,  and  at  what  heat  they  are 
to  be  taken  from  the  latter  furnace.  If  these 
witnesses  are  to  be  believed,  the  complain- 
ant has  methods  and  processes  for  the  pro- 
duction of  finished  manganese  steel,  known 
only  to  the  complainant,  and  the  use  of  which 
results  In  a  product  not  matched  by  any 
other  manganese  steel  on  the  market,  for 
uniformity  In  Iiardness  and  toughness,  quali- 
ties which  have  commanded  for  the  complain- 
ant substantially  the  entire  market  of  tbe 
United  States,  where  such  qualities  are  need- 
ed, particularly  for  crusher  jaws  on  stone 
crushers  and  lips  on  mining  buckets,  where 
great  resistance  against  wearing  is  necessary. 
The  defendant  Nichols,  as  a  witness,  denied 
that  tbe  methods  and  processes  In  use  at 
High  Bridge  by  the  complainant  were  se- 
crets, but  It  Is  apparent  that  this  statement 
must  be  taken  with  some  modification,  for, 
when  he  went  to  that  place,  he  had  no  knowl- 
edge whatever  regarding  the  manufacture  of 
manganese  steel.  All  his  training  had  re- 
lated to  tbe  making  of  ordinary  steel,  and 
all  be  knew  about  the  making  of  manganese 
steel  was  taught  to  blm  by  the  complainant 
at  High  Bridge.  He  remained  with  them  there 
nine  years,  and  until  he  sought  to  take  em- 
ployment with  the  defendant  corporation. 
Nor  is  there  any  evidence  that  he  had  the 
opportunity  to  learn  or  know  what  methods 
were  in  use  in  other  foundries,  so  that  what 
be  learned  from  day  to  day  at  High  Bridge 
was  an  ordinary  incident  of  his  occupation, 
and  the  constant  Increase  of  knowledge, 
and  the  Improvements  which  he  admits  they 
were  making  In  the  manufacture  of  this 
special  steel  may  not  have  Impressed  him  as 
a  matter  to  be  kept  secret,  although  he  ad- 
mits a  constant  improvement  In  the  quality 
of  complainant's  products,  and  that  "the 
natural  tendency  would  be  to  develop  some- 
thing better  each  day,  as  we  were  oideavor^ 
Ing  all  the  time."    It  is  not  without  signif- 


icance that  Nichols  In  1905,  after  be  had  been 
with  tbe  complainant  for  many  years,  al- 
tered into  a  contract  by  the  terms  of  wbldi, 
among  other  things,  he  agreed  that  be  would 
"at  all  times  hold  inviolate  tbe  treatment 
processes  and  secrets  known  to,  or  used  by 
blm  In  the  works  of  tbe  complainant.  It 
is  diflScuIt  to  understand  why  this  defend- 
ant would  alter  Into  a  solemn  obligation  In 
writing,  to  keep  inviolate  the  secrets  of  his 
employer  If  there  were  no  secret  In  existence; 
The  Inference  to  be  drawn  from  the  testi- 
mony of  Nichols  is  that,  by  exiwrlment  and 
constant  effort  to  Improve  their  products,  the 
complainant  had  discovered  methods  and 
processes  of  value  In  the  manufacture  of 
manganese  steel,  not  In  use  elsewhere,  or 
known  to  others,  which  tended  to  produce 
a  higher  grade  of  that  article  than  was  manu- 
factured by  any  other  steel  maker,  results 
which  the  defendant  corporation,  with  the 
advantage  of  the  use  of  the  Hadfleld  patents, 
which  had  expired,  was  not  able  to  reach,  for 
Its  ofiicer,  Mr.  Snow,  during  bis  first  inter- 
view with  Mr.  Nichols,  told  him  that  they 
were  having  trouble  In  making  manganese 
steel  at  Chicago  Heights.  In  further  sup- 
port of  the  complainant's  claim  that,  in  addi- 
tion to  the  Information  contained  in  the 
Hadfleld  patents,  they  had  discovered  im- 
provements in  the  processes,  treatments,  and 
methods  In  tbe  manufacture  of  manganese 
steel,  containing  tbe  nonabrasive  qualities 
which  made  It  a  valuable  material  for  "crush- 
er Jaws"  and  "bucket  lips,"  now  known  to 
other  manufacturers  of  those  articles.  Is  the 
fact  that  they  produce  an  article  so  superior 
to  all  others  that  they  have  practically  a 
monopoly  of  the  trade  In  this  country,  and 
It  is  Impossible  to  believe  that.  If  these 
secrets  were  well  known,  they  would  not 
be  applied  and  used  by  others,  and  particu- 
larly by  the  defendant  corporation,  which  is 
endeavoring  to  secure  a  portion  of  this  par- 
ticular trade.  That  tbe  defendant  company 
do  make  manganese  steel,  after  the  formula 
described  In  tbe  Hadfleld  patents.  Is  not  dis- 
puted, but  that  they  lack  something  which 
the  complainant  possesses,  necessary  to  pro- 
duce the  same  grade  of  article.  Is  reasonably 
established  by  the  testimony,  not  the  least 
significant  portion  of  which  is  that  they  have 
taken  so  much  pains  and  trouble  to  secure 
from  tbe  foundry  of  the  complainant  a 
workman  who,  to  say  tbe  least,  tiiey  have 
reason  to  believe  has  a  knowledge  of  tbe 
methods  used  by  tbe  complainant  It  Is  per- 
fectly clear,  from  all  this  evidence,  that  tbe 
complainant  has  some  secret  Eqpeclal  knowl- 
edge which  the  defendant  corporation  Is  ao 
anxious  to  obtain,  that  its  ofl3cei8  were  will- 
ing to  advise  Nichols  to  commit  a  breach  of 
his  written  agreement 

I  am  satisfied  that  the  complainant  is  pos- 
sessed of  methods  and  processes  which  pro- 
duce an  Improved  character  of  manganese 
steel ;  that  such  methods  and  processes  bare 
been  kept  secret  In  tbe  ordlnaiy  acceptation 
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of  the  term  relating  to  tra,de  secrets;  that 
they  were  communicated  to  Nichols  In  trust 
and  confidence;  and  that  be  has  no  right 
to  violate  his  agreement;  and  should  be  re- 
strained from  dlTulglng  them  to  any  one. 

The  remaining  question  Is,  ought  this  de- 
fendant corporation  be  restrained  from  em- 
ploying the  defendant  Nichols?  This  ques- 
tion was  considered  and  passed  upon  when 
the  preliminary  Injunction  was  allowed,  and 
nothing  has  been  developed  on  final  hearing 
which  leads  me  to  any  different  concluslou 
than  the  one  thm  reached,  the  reasons  for 
which  I  expressed  in  Taylor  Iron  &  Steel 
Company  v.  Nichols  et  al.,  supra.  The  evi- 
dence on  final  hearing,  In  my  Judgment,  has 
only  Intended  to  Intensify  the  Inequitable  posi- 
tion occupied  by  the  defendant  corporation. 
It  now  tippe&n  that  that  corporation  not- 
withstanding the  skill  and  efforts  of  their 
yeiy  able  superintendent,  Mr.  Potter,  was  not 
able  to  reach  satisfactory  resnlts;  that  Mr. 
Snow,  one  of  the  officers  of  the  defendant 
corporation,  with  the  aid  of  a  friendly  letter 
to  the  complainant,  succeeded  In  entering  the 
complainant's  works,  and  wblle  there  tempt- 
ed Nichols  to  leave  the  complainant  by  an 
offer  which  he  was  unable  ultimately  to 
resist  That  Mr.  Snow  went  to  High  Bridge 
primarily  to  visit  Mr.  Estes,  I  do  not  be- 
lieve; the  condition  of  affairs  at  Chicago 
Heights  demanded  some  one  who  could  manu- 
facture steel  of  a  grade  to  compete  with 
the  complainant;  there  was  no  better  place 
to  look,  for  the  necessary  party  than  at  High 
Bridge,  and  he  admits  that  he  was  anxious 
to  visit  complainant's  plant  "to  gain  any 
Information  that  I  could  pick  up  as  to  gen- 
eral practices  in  the  shop."  At  that  Inter- 
view he  offered  Mr.  Nichols  an  annual  sal- 
ary, according  to  his  own  atory,  of  $5,000. 
double^  that  being  paid  to  him  by  the  com- 
plainant and  $2,000  a  year  more  than  they 
were  then  paying  Mr.  Potter,  who,  as  I  have 
said,  was  greatly  the  superior  In  learning 
and  Intelligence  of  Mr.  Nichols,  and  also  a 
steel  maker  of  more  than  ordinary  capacity. 
A  few  months  later,  and  after  Nichols  had 
made  his  written  contract  with  the  complain- 
ant In  March,  1005,  the  defendant  corpora- 
tion again  entered  Into  negotiations  with 
blm,  and  with  full  knowledge  of  his  con- 
tract with  the  complainant  were  ready  to 
employ  him.  They  assert  their  offer  was 
not  to  be  effective  until  he  had  dissolved 
ills  relations  with  the  complainant  but 
this  was  a  mere  pretense,  because  manifest- 
ly they  expected  blm  to  do  so,  and  advised 
blm  that  be  might  do  so  without  fear  of 
restraint  It  also  appears  that  the  oBicen 
of  the  complainant  called  upon  the  officers 
of  the  defendant  corporation  and  protested 
against  the  conduct  they  were  pursuing,  and 
In  every  possible  way  endeavoring  to  Induce 
them  to  desist  from  their  efforts  to  entice 
Nichols  from  them,  and,  when  the  complain- 
ant became  satisfied  that  the  defendant  cor- 
poration intended  to  take  Nichols  from  them. 


the  preliminary  injunction  was  ai^lled  for 
and  allowed  in  this  cause,  since  which  time 
Nichols  has  not,  so  far  as  it  appears,  vl8ite<l 
the  works  at  Chicago  Heights,  although 
he  has  since  that  time  been  supported  witli 
money  furnished  by  the  defendant  company 
The  statement  made  by  Nichols  on  this  sub 
Ject  Is  that  he  has  borrowed  the  money 
from  the  American  Brake  Shoe  &  Foundry 
Company,  but  that  this  Is  a  genuine  loan. 
I  am  unwilling  to  credit  On  the  contrary, 
I  am  satisfied  that  the  money  has  been  ad- 
vanced to  him  for  the  purpose  of  keeping 
him  In  a  position  to  enter  its  service,  if 
the  result  of  this  litigation  be  such  as  to 
permit  It  Whatever  may  be  the  truth  on 
this  subject  it  does  appear  that  Nicholas 
remained  in  Chicago  for  a  long  time,  first 
boarding  at  a  hotel,  afterwards  living  with 
bla  family  at  another  place,  and  that  shortly 
after  the  injunction  was  Issued,  a  person  by 
the  name  of  Leonard,  who  had  formerly 
worked  at  High  Bridge,  and  was  known 
to  Nichols,  left  his  place  of  employment  in 
Newark,  and  went  to  Chicago;  that  he  wa? 
there  employed  by  the  defendant  corporation 
ostensibly  as  Inspector  of  castings,  but  prac- 
tically, as  I  find  the  fact  to  be,  as  a  mes- 
soiger  between  Nichols  and  the  foundry  af 
Chicago  Heights.  He  and  Nichols  met  fre- 
quently, and  In  such  manner  as  to  avoid, 
as  far  as  possible,  the  disclosure  of  the 
fact  that  they  did  meet  Leonard  bad  some 
knowledge  of  the  way  business  was  con- 
ducted at  High  Bridge,  and  I  have  no  doubt 
that  It  was  the  expectation  of  the  defendant 
to  acquire  from  Nichols,  through  Leonard, 
■nfflclent  knowledge  of  complainant's  meth- 
ods to  aid  them  In  successfully  making  steel 
of  the  standard  produced  at  High  Bridge. 
That  the  employment  of  Leonard  was  not 
In  good  faith,  or  Intended  to  be  permanent, 
is  sufficiently  shown  by  the  fact  that  when 
it  was  ascertained  that  the  litigation  was 
likely  to  be  prolonged,  Leonard  left  Chicago 
and  returned  to  his  work  in  Newark.  Lieon- 
ard,  as  a  witness,  was  a  lamentable  fail- 
ure, and  not  the  slightest  reliance  can  be 
placed  upon  any  of  his  statements,  which 
are  in  conflict  with  those  of  other  witnesses. 
The  bringing  of  Leonard  to  Chicago  under 
the  circumstances  disclosed  is  strongly  indic- 
ative of  an  intention  on  the  part  of  the 
defendant  corporation  to  obtain  complain- 
ant's secrets,  and  their  failure  is  perhaps  due 
to  their  Inability  to  use  the  formulas  without 
a  personal  demonstration,  which  Nichols 
could,  and  Leonard  could  not  give. 

But  one  reasonable  conclusion  can  be 
drawn  from  these  acts  of  the  defendant 
corporation,  and  that  Is  a  determination  to 
secure  the  services  of  Nichols,  and,  through 
him,  knowledge  of  complainant's  secrets,  by 
tempting  him  to  violate  his  agreement  to 
remain  with  the  complainant  for  without  his 
aid,  and  a  disclosure  of  complainant's  secrets, 
it  could  not  hope  to  successfully  compete 
with  the  complainant    What  should  a  court 
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of  equity  do  under  all  these  circumstances? 
There  can  be  no  doubt,  It  seems  to  me,  that 
to  permit  the  defendant  corporation  to  em- 
ploy Nichols,  notwithstanding  he  may  be 
enjoined  from  disclosing  complainant's  se- 
cret methods  and  processes,  would  afford  It 
an  easy  opportunity  to  obtain  from  Nichols, 
In  spite  of  the  Injunction  against  him,  the 
knowledge  which  they  seek,  and  which  could 
be  so  used  as  to  make  discovery  very  difficult, 
If  not  Impossible.  Hie  persistent  effort  to 
obtain  the  services  of  Nichols,  whose  only 
special  qualification  Is  bis  knowledge  of  the 
complainant's  secrets,  warrants  the  court  In 
preventing,  as  far  as  possible,  the  success  of 
this  attempt  to  Induce  a  trusted  servant 
to  commit  a  breadi  of  confidence  by  the 
disclosure  of  complainant's  secrets.  If  the 
defendant  corporation  suffers  any  Injury  In 
being  denied  the  right  to  employ  Nichols  in 
woric  that  does  not  require  a  disclosure  of 
complainant's  secrets.  It  is  an  Injury  result- 
ing from  an  inequitable  attempt  to  injure 
the  complainant,  and,  if  a  defendant,  by  its 
own  conduct,  can  put  itself  in  such  a  position 
as  to  lose  the  advantage  of  future  inde- 
pendent experiments,  as  was  held  in  Stone  t. 
Grasselll  Chemical  Co.,  6S  N.  J.  Dq.  766-762, 
55  Atl.  736,  63  L.  B.  A.  844,  103  Am.  St  Rep. 
794,  a  defendant  may,  In.  my  opinion,  be  de- 
nied the  right  to  take  into  its  employment  for 
any  purpose,  one  whom  the  court  is  satisfied 
has  been  enticed  to  toftva  his  mastw  under^ 


such  conditions  as  to  justify  the  eonclusioi- 
tbat  the  ulterior  purpose  of  the  employment 
is  to  acquire  the  trade  secrets  of  his  masttf 
We  have  here  a  servant  possessed  of  his 
master's  secrets,  which  he  is  Ix>und  not  tc 
divulge,  and  another  seeking  him  for  the 
purpose  of  employing  him  where  those  se- 
crets may  be  put  to  use  to  the  injurj  ot 
his  master.  The  servant  can  only  be  re- 
strained from  divulging,  for  the  power  to  ea- 
force  the  specific  performance  of  his  agree- 
ment to  remain  with  his  master  la  not  pos- 
sessed by  the  court  but  equity  ought  not  to 
stop  short  of  giving  full  relief,  and  that 
in  this  case,  can  only  be  certainly  done  by 
restraining  the  defendant  corporation  from 
employing  the  seduced  servant  during  the 
term  of  his  contract  with  the  master  whose 
property  he  has  in  charge,  and  thus  render 
its  transfer  troublesome.  If  not  impossible. 

There  will  be  a  decree  for  an  InjunctloD 
restraining  Nichols  from  divulging  to  any 
one  the  secret  methods  and  processes  used 
in  the  manufacture  of  manganese  steel,  by 
the  complainant  which  he  acquired,  or  were 
taught  to  him  by  the  complainant  and  re- 
straining the  defendant  the  American  Brake 
Shoe  &  Foundry  Company,  from  disclosing, 
or  making  use  of  any  such  secrets,  that  may 
have  been  comm\inlcBted  to  it  by  tiie  defend- 
ant Nichols,  and  from  employlnir  Nichols 
during  the  unexpired  term  of  Us  oontract 
with  the  complainant. 
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CHRISTIAN   rEIGENSPAN   T.   NIZOLEK. 

(Ck)urt  of  Cihancery  of  New   Jersey.    Feb.   1. 
1907.) 

1.  COKTBAOTB— EXECUnOH  — SOTFICIENOT     OF 
BVIDEI»CB. 

Eridence  held  to  show  that,  when  defend- 
ant sifmed  it,  he  fally  understood  the  nature 
and  effect  of  an  agreement  to  sell  complainant's 
beer  exclnaiTely  for  five  years. 

2.  Saitk— Ejtkct  or  Contbact. 

ThouKh  an  agreement  that  defendant  should 
■ell  complainant's  beer  ezclusively  for  five  year* 
did  not  specifically  bind  complainant  to  fur- 
nish it  at  any  time,  where  complainant  tendered 
itaelf  reedy  to  furnish  it  to  him  on  the  usual 
terms,  defendant  could  not  purchase  of  other 
brewers  so  long  as  the  complainant  continued 
to  furnish  beer  to  him  at  reasonable  rates  and 
of  Kood  quality. 

3.  Eqititt  —  JuBiBDicnoH  —  Waivib  of  Ob- 
JEcnoNa. 

As  a  general  mie,  where  a  chancery  conrt 
has  concurrent  Jarisdiction  with  the  law  courts 
of  a  canse  brouicht  in  equity,  the  defendant 
should  take  his  objections  to  the  Jurisdiction 
on  the  ground  that  complainant  has  an  adequate 
remedy  in  law  early  In  the  action,  either  by 
demurrer  or  by  answer,  or  it  will  be  waived. 

[Ed.  Note.— For  cases  in  tx)int.  see  Cent  Dig. 
vol.  19,  Equity.  f{  173.  174.  176.] 

4.  CONIBAOTS— CONSIDEKATION— SmnOIKNCT. 

Where  complainant  loaned  a  specified  sum 
of  money,  large  in  comparison  with  the  value 
of  the  land  mortgaged  as  security,  and  incurred 
trouble  and  risk  in  the  transaction  to  obtain 
from  defendant  an  agreement  to  sell  complain- 
ants beer  exclusively  for  five  years,  there  was 
sufficient  consideration  to  support  the  agree- 
ment. 

FEd.  Note.— For  eases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  {  269.1 

B.  Bams— Etfkct  of  Contbaot. 

Where,  on  August  16th,  complainant  loaned 
defendant  $4,800  for  one  year  on  a  real  estate 
mortgage,  in  consideration  of  defendant's  agree- 
ment to  sell  complainant's  beer  exclusively  for 
five  ycnrs,  a  voluntary  discharge  of  the  debt  on 
December  26th  did  not  deprive  complainant  of 
the  right  to  enforce  the  agreement 

red.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  11.  Contracts,  {  38S.1 

6.  Injunction- Adequate  Rekbdt  At  LiAW. 

In  considering  what  is  an  adequate  remedy 
at  law.  the  courts  will  take  into  consideration, 
not  only  the  question  of  the  multiplicity  of 
suits,  but  also  the  pecuniary  responsibility  of 
the  defendant 

7.  Same. 

Complainant  had  no  adequate  remedy  at 
law.  where  defendant  breached  an  agreement 
to  sell  complainant's  beer  exclusively  for  five 
years,  because  of  the  difficulty  of  ascertaining 
and  proving  in  an  action  of  law  the  amount  of 
beer  defendant  had  sold  in  violation  of  the 
agreement  the  difficulty  of  showing  the  profits 
complainant  would  have  made,  the  necessity  of 
a  multiplicity  of  suits,  and  the  uncertainty  of 
the    pecuniary   responsibility   of  defendant 

Bill  by  Christian  Feigenspan,  a  corpora- 
tion, against  Joseph  Nlzolek,  to  enforce  a 
written  contract    Decree  for  complainant 

The  object  of  the  bill  Is  to  enforce  a 
written  contract  by  enjoining  the  breach  of  a 
negative  covenant  therein.  The  contract  is  as 
follows:  "Know  all  men  by  these  presents, 
that  I,  Jo«q>h  Nlzolek,  of  the  city  of  Eliza- 
beth, connty  of  Union,  and  state  of  New  Jer- 
sey, in  consideration  of  the  smn  of  one  dol- 


lar and  other  valuable  considerations,  do 
hereby  agree  to  purchase  from  Chrlstiau 
Feigenspan,  a  corporation,  all  ales,  lager 
beer,  and  porter,  as  sold  In  my  saloon  at  No. 
73  Florida  street.  In  the  city  of  Elizabeth, 
New  Jersey,  for  the  period  of  five  yeara  And 
I  farther  agree  that  I  will  not  sell  or  offer 
for  sale  any  ale,  lager  beer,  or  porter  in  my 
saloon  at  No.  73  Florida  street,  in  the  city 
of  Elizabeth,  New  Jersey,  except  that  manu- 
factured by  the  said  Christian  Feigenspan, 
for  the  same  period  as  above  mentioned, 
and  it  is  further  understood  that  this  agree- 
ment is  to  bind  the  successor  or  successors 
of  the  said  party  of  the  first  part  in  the 
purchase  of  the  property  or  said  saloon  busi- 
ness; and  the  said  party  of  the  first  part 
agrees  not  to  dispose  of  said  saloon  business 
onless  his  purchase:  shall  sign  the  above 
stipulation  relative  to  the  sale  of  the  beers, 
ales,  and  porter  of  the  said  party  of  the  sec- 
ond part  exclusively.  In  witness  whereof, 
I  have  hereto  'set  my  hand  and  seal  this 
sixteenth  of  August,  nineteen  hundred  and 
flv&  Joseph  Nlzolek  [L.  S.]  Signed,  sealed, 
and  delivered  in  the  presence  of  Abram  H. 
Cornish."  The  allegation  of  the  bill  Is  that 
the  contract  was  part  of  an  arrangement  by 
which  the  complainant  loaned  to  the  defend- 
ant the  sum  of  $4,800  to  enable  him,  the  de- 
fendant, to  purchase  the  premises  mentioned 
in  the  contract,  and  tocdc  in  security  therefor 
the  bond  and  mortgage  of  the  defoidant  at 
one  year  with  interest  It  farther  alleges 
that  the  complainant  la  a  brewer,  and  was 
ready  and  willing  at  all  times  to  deliver 
beer  to  the  defendant,  and  the  defendant  com- 
menced and  continued  to  purchase  beer  from 
It  for  a  period  of  about  three  weeks,  and  then 
declined  to  purdiase  any  more  from  complain- 
ant, bnt  continued  the  business  and  pur- 
chased his  beer  from  another  brewer.  TTixin 
filing  the  bill,  November  27,  1906,  with  af- 
fidavits annexed,  an  order  to  show  cause,  re- 
turnable on  December  5th,  was  made,  with- 
out interim  restraint 

On  that  day  the  defendant  filed  bis  answer, 
with  several  affidavits  annexed,  in  which  he 
admits  the  loan  of  the  money  for  the  pur- 
poses mentioned,  and  that  he  was  at  that 
time  requested  to  sign  such  an  agreement  as 
that  set  out  In  the  bill,  and  positively  de- 
clined to  sign  it,  and  that  if  his  actual  sig- 
nature was  annexed  to  the  agreement  it  was 
procured  by  fraud,  and  made  upon  some  sub- 
sequent occasion;  and  he  says  that  he  de- 
clined to  sell  the  complainant's  beer,  because 
he  could  sell  the  beer  of  other  brewers  to  a 
greater  advantage  and  with  better  profit 
The  answer  further  sets  forth  that  at  the 
same  date  the  defendant  executed  a  chattel 
mortgage  to  the  complainant,  with  a  note 
payable  on  demand.  It  sets  out  the  chattel 
mortgage  as  an  annex  to  the  answer,  and  it 
appears  to  contain  an  agreement  on  defend- 
ant's part  to  do  certain  things,  among  others 
that  he  will  not  sell  any  beer  except  that 
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manufactared  by  the  complainant.  On  the 
filing  of  this  answer  and  the  affidavits  an- 
nexed, the  complainant  asked  leave  to  file 
rebutting  affidavits,  and  the  hearing  was  for 
that  purpose  adjourned  to  the  19th  of  De- 
cember. On  that  day,  beside  the  reading  of 
the  affidavits,  the  vice  chancellor,  with  the 
consent  of  the  counsel  for  the  defendant,  com- 
pared the  signature  to  the  alleged  agreement 
with  the  admitted  signatures  of  the  defend- 
ant to  the  bond  and  mortgage  covering  the 
house  and  lot  and  the  chattel  mortgage  and 
promissory  note,  and  expressed  his  belief  up- 
on that  comparison,  in  connection  with  the 
several  affidavits,  that  the  signature  was 
genuine,  and  thereupon  an  order  for  an  In- 
junction and  Interim  restraint  was  made. 
Subsequently  the  defendant,  or  some  one  In 
bis  behalf,  tendered  to  the  complainant  the 
simi  of  $4,800,  with  interest.  In  payment  of 
the  promissory  note  secured  by  the  chattel 
mortgage,  and  the  complainant  accepted  such 
payment,  and  delivered  up  the  chattel  mort- 
gage and  note,  and  released  the  real  estate 
from  the  Hen  of  the  mortgage  upon  It  The 
defendant  then  set  up  such  payment  In  an 
amendment  to  his  answer,  and  by  a  cross- 
bill prayed  that  the  contract  might  be  de- 
clared no  longer  binding  upon  him. 

The  complainant  by  replication  admits  the 
payment  of  the  money  on  the  26th  of  Decem- 
ber, 1906,  after  the  filing  of  the  defendant's 
original  answer,  and  after  the  Issuing  of  the 
order  for  interim  restraint,  and  denies  the 
allegation  that  the  amount  of  the  mortgage 
was  ever  tendered  to  complainant  prior  to 
that  time,  The  cause  was  brought  to  final 
hearing  May  81,  1906. 

Herbert  Boggs,  for  complainant  James  O. 
C!omiolly  and  Alfred  A.  Stein,  for  defendant 

PITNEY,  V.  0.  (after  stating  the  facts). 
The  only  questions  of  fact  and  of  law  raised 
by  the  pleadings  are,  first,  whether  the  agree- 
ment set  out  in  the  bill  was  entered  into  by 
the  defendant  intelligently;  and,  second, 
whether.  If  it  were  so  entered  Into,  in  view 
of  the  fact  that  the  defendant  or  some  one 
in  his  behalf  has  discharged  the  pecuniary 
obligations  to  the  complainant  Incurred  at 
the  same  time  the  contract  was  entered  into, 
It  is  still  binding  on  the  defendant  The  ques- 
tion of  the  jurisdiction  of  this  court  to  en- 
force by  injunction  the  negative  covenant 
,  contained  in  the  agreement  was  not  raised 
either  by  the  pleadings  or  on  the  order  to 
show  cause,  and  was  raised  for  the  first  time 
at  the  hearing.  The  question  of  fact  was  de- 
termined by  me  on  the  spot  at  the  hearing  in 
favor  of  the  complainant  for  reasons  stated 
orally,  substantially  as  follows: 

Prior  to  about  the  1st  of  August  1905,  one 
Frederick  Scbwltzgabel  was  the  owner  of  a 
house  and  premises  at  No.  73  Florida  street, 
Elizabeth,  N.  J.,  and  there  conducted  a  beer 
saloon,  and  was  a  customer  of  the  com- 
plainant and  was  Indebted  to  it  for  a  bal- 
ance on  current  account,  for  which  complain- 


ant held,  as  usual  In  such  cases,  a  chattel 
mortgage.  Early  In  August  1905,  the  defend- 
ant Nizolek  negotiated  with  Scbwltzgabel  to 
purchase  the  premises  and  saloon,  and  they 
seem  to  have  agreed  upon  the  price;  but 
the  defendant  had  not  sufficient  ready  money 
or  capital  to  complete  the  purchase,  where- 
upon, naturally  enough,  resort  was  had  to  the 
complainant  It  was  not  the  business  of  the 
complainant  to  loan  money  on  bond  and  mort- 
gage, except  in  aid  of  the  extension  and 
maintenance  of  its  business  as  a  brewer.  A 
visit  to  complainant's  place  of  business 
brought  the  defendant  and  Schwitzgabel  in 
contact  with  the  complainant's  agents,  Messrs. 
Stengel,  one  of  whom  is  the  president  of  the 
complainant  corporation,  and  the  other  a 
aubofflcer,  and  with  Mr.  Sutherland,  who  is, 
or  was  at  the  time,  the  general  bookkeeper  of 
complainant  and  had  charge  of  the  depart- 
ment which  made  loans  to  customers.  The 
defendant  spoke  English  with  difficulty,  If 
at  ail,  but  probably,  as  appeared  at  the  heai^ 
ing,  understood  it  a  little  better  than  he 
could  speak  it  He  was  accompanied  upon 
his  visits  to  complainant's  office  by  Schwlts- 
gabel,  who  did  understand  English.  At  tliat 
interview  the  amount  complainant  would  loan 
waa  flcced  at  $4,800,  which  amount  waa  ac- 
cepted by  Schwitzgal>el ;  but  the  parties  were 
glvm  clearly  and  distinctly  to  understand  that 
the  loan  would  be  made  only  upon  condition 
that  the  defendant  would  enter  into  a  cove- 
nant to  purchase  his  beer  of  complainant  and 
no  one  else  for  a  period  of  five  years.  Tlie 
evidence  was  entirely  satisfactory  to  me  on 
that  point  Directions  were  then  given  by 
complainant  to  a  title  guaranty  company, 
whose  representative  In  Elizabeth  waa  Mr. 
A.  H.  Cornish,  a  counselor  at  law,  to  examine 
the  title  and  superintend  the  transaction  on 
behalf  of  the  complainant  He  examined  the 
title,  and  the  parties  met  at  his  office  in 
Elizabeth  on  the  16th  of  August,  1905,  to  com- 
plete the  transaction.  There  were  present 
Schwitzgabel  and  his  wife,  the  defendant 
and  his  wife,  and  defendant's  counsel,  Mr. 
Louis  Oraaf.  No  one  represented  the  com- 
plainant except  Mr.  Cornish.  While  there 
assembled,  a  messenger  arrived  from  com- 
plainant's office  bringing  the  draft  for  $4.- 
800,  a  chattel  mortgage  and  promissory  note, 
the  contract  in  question,  and  a  letter  of  In- 
structions In  these  words:  "Fidelity  Trust 
Co.,  Elizabeth,  N.  J. — Gentlemen:  Enclosed 
please  find  our  check  for  $4,800.00,  which  Is 
to  be  loaned  to  Joseph  Nizolek,  at  6%,  to 
be  secured  by  first  mortgrage  on  property  No. 
73  Florida  street  Elizabeth,  N.  J.  We  are 
to  receive  as  collateral  security  a  chattel 
mortgage  for  the  same  amount,  also  note, 
form  of  which  we  enclose.  In  addition  to  this 
Nizolek  is  to  enter  into  an  agreement  by 
which  he  agrees  to  use  our  lager  beer,  ales, 
and  porter  exclusively  for  a  period  of  five 
years,  and  to  further  agree  that  he  will  not 
dispose  of  his  business  unless  his  successor 
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Is  accepted  by  os  as  a  cnstomer  and  will 
«nter  Into  the  same  agreement.  He  la  to  sign 
a  power  of  attorney  on  the  license,  and  in- 
■nrance  Is  to  be  taken  ont  to  protect  our  loan. 
Tbe  costs  of  search  and  drawing  papers  In 
this  matter  is  to  be  paid  by  the  mortgagor. 
If  the  Tfropectj  is  free  from  all  liens  you 
may  close  the  transaction  as  above.  Kindly 
Inform  Joseph  Nizolek  that  he  must  pay  $5 
per  week  from  now  on,  on  account  of  license. 
Please  withhold  the  sum  of  $1,800  on  account 
of  the  Indebtedness  due  ns  from  Mr.  Schwitz- 
gabel,  which  account  we  shall  adjust  with 
talm  later.  Yours  truly.  Christian  Feigen- 
span,  a  Corporation,  per  N.  Sutherland." 

Tbe  papers  to  be  executed  were  as  follows: 
A  deed  from  Schwitzgabel  and  his  wife  to  the 
defendant,  a  bond  and  mortgage  from  the  de- 
fendant and  his  wife  to  the  complainant,  a 
bond  and  second  mortgage  from  the  defend- 
ant and  his  wife  to  Schwitzgabel,  the  chattel 
mortgage  and  promissory  note,  and  the  con- 
tract These,  excepting  the  contract,  were  all 
executed  by  Schwitzgabel  and  wife  and  by 
the  defendant  and  his  wife,  where  her  signa- 
ture was  necessary,  in  the  presence  of,  and 
witnessed  by,  and  properly  acknowledged  be- 
fore Mr.  Oraaf,  the  defendant's  counsel.  Tbe 
evidence  as  to  tbe  execution  of  the  contract 
in  question  is  conflicting.  That  it  was  laid 
upon  the  table  with  tbe  other  papers  seems 
to  be  admitted.  That  the  date  had  been  left 
blank  by  complalnanf  s  ofBcer  who  prepared 
it  Is  admitted,  and  there  seems  to  be  no  doubt 
that  the  blank  was  filled  in  by  Mr.  Oraaf.  lilr. 
Cornish,  whose  manner  on  the  stand  was 
such  as  to  command  my  confidence  in  his  In- 
tention to  tell  the  truth,  swears  that  he  saw 
the  defendant  sign  it,  and  that  he  witnessed 
It  at  the  time,  and  that  he  sent  it  promptly, 
with  such  of  the  other  papers  as  did  not  need 
to  be  recorded,  to  tbe  title  guaranty  company, 
and  It  found  its  way  Immediately  to  the  pos- 
session of  the  complainant  The  money  was 
In  substance  paid  at  once,  and  Mr.  Cornish 
swears  that  while  he  does  not  recollect  the 
precise  details,  he  is  quite  sure  that  he  never 
would  have  parted  with  the  money  or  closed 
tbe  transaction  unless  the  contract  had  been 
then  and  there  executed,  and  in  this  he  is 
sustained  by  the  letter  of  instructions.  Tbe 
evidence  of  the  defendant's  witnesses,  Mr. 
and  Mrs.  Schwitzgabel,  the  defendant  and  his 
wife,  and  Mr.  Oraaf,  is  to  the  following  ef- 
fect: That  in  the  course  of  the  actual  ex- 
ecution of  the  papers  Mr.  Graaf  took  tbe 
contract  In  Question,  and  explained  it  to  the 
defendant  and  advised  him  not  to  sign  It,  and 
that  the  defendant  then  and  there  refused  to 
sign  It,  and  did  not  sign  It  to  the  knowledge 
and  belief  of  either  of  the  witnesses,  at  that 
time.  The  defendant  himself  admits  his  signa- 
ture to  the  Instrument  to  be  genuine,  but 
claims  and  asserts  that  he  did  not  sign  it  at 
tbe  time  of  the  execntlon  of  the  other  pap^s, 
bnt  must  have  irigned  It  a  few  days  later,  on  a 
visit  which  he  made  to  the  complainant  at 
its  ofiice  In  Newark.    This  explanation,  if  it 
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might  be  supposed  to  be  true,  does  not  ac- 
count for  the  signature  of  Mr.  Cornish  as  a 
witness,  as  defendant  does  not  testify  that 
Cornish  was  present  at  the  actual  execution. 
But  the  whole  story  of  a  subsequent  execu- 
tion is  denied  in  the  most  positive  manner  by 
the  executive  oflBcers  of  the  complainant,  and 
is  completely  refuted  by  all  the  circumstan- 
ces, as  well  as  the  evidence  of  Mr.  Cornish 
and  the  executive  officers  of  the  complainant 
Its  object  Is  manifest,  namely,  to  show  that 
tbe  execution  of  the  paper  was  not  a  part  of 
the  original  transaction,  and  hence  that  it 
had  no  sort  of  consideration  in  equity. 

Returning  to  what  occurred  at  the  moment 
of  the  execution  of  the  papers,  Mr.  Cornish, 
as  before  remarked,  does  not  pretend  to  rec- 
ollect the  details  with  minuteness,  but  swears 
that  his  recollection  is  that  Mr.  Oraaf  did 
advise  his  client  tbe  defendant  to  execute 
the  contract  I  conclude,  then,  that  there 
can  be  no  reasonable  doubt  that  the  contract 
was  executed  at  the  time  that  the  other 
papers  were  executed  and  before  the  payment 
of  the  money.  There  is  as  little  doubt  that 
defendant  executed  it  knowingly,  and  was 
fully  aware  of  the  effects  and  consequences 
of  tbe  act  In  his  aflldavit  annexed  to  the 
bill,  which  affidavit  was  put  in  evidence  by 
the  complainant  I  find  the  following :  "That 
a  paper  was  handed  him  for  his  signature, 
and  which  had  been  previously  read  by 
Graaf,  and  which  Mr.  Graaf  explained  to 
him  to  be  an  agreement  which,  if  signed, 
would  oblige  him  to  sell  the  beers,  ales,  and 
manufactured  products  of  Christian  Feigen- 
span,  a  corporation,  for  a  spedfled  period  of 
five  years,  regardless  of  whether  he  was 
then  indebted  or  obligated  to  said  corpora- 
tion, and  whether  he  repaid  tbe  said  loan  of 
$4,800  within  five  years,  or  not  This  depo- 
nent then  and  there  refused  to  sign  any 
such  agreement  because  it  was  beyond  the 
understanding  he  had  had  with  the  com- 
pany; and  this  deponent  further  says  that 
he  did  not  sign  any  such  agreement  as  set 
forth  in  the  bill  of  complaint  in  this  cause, 
and  that  while  deponent  and  the  other  per- 
sons herein  mentioned  were  still  In  the  office 
of  the  Fidelity  Trust  Company,  Abram  H. 
Comlsb  went  to  the  telephone  and  called  up 
the  office  of  the  Christian  Felgenetpan  Brew- 
ery, in  order  to  receive  further  instructions, 
because  of  tbe  refusal  of  this  deponent  to 
sign  said  agreement  and  that  subsequently, 
when  said  Cornish  returned  from  the  tele- 
phone, the  transaction  was  closed  without 
said  agreement  having  been  signed.  This  de- 
ponent further  says  that  it  was  because  of 
bis  inability  to  read  and  write  the  English 
language  that  he  took  the  precaution  to  hare 
Louis  Graaf  read  all  papers  to  which  bis  sig- 
nature was  requested."  The  evidence  of 
Graaf  is  very  positive  to  the  same  effect: 
"Q.  Was  there  any  other  paper  submitted 
that  was  not  signed?  A.  There  was.  Q. 
What  paper  was  it?  A.  That  was  an  agree- 
ment whereby  Nizolek  was  to  bind  himself 
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to  sell  tbe  products  of  the  Felgmspan  Com- 
pany for  the  term  of  five  years.  Q.  Did 
you  read  that?  A.  I  did.  Q.  After  you  read 
that,  did  you  or  not  explain  It  to  the — 
I  Bhow  you  the  agreement  which  was  submit- 
ted on  that  occasion  and  ask  you  If  you  rec- 
ognize It  as  the  paper?  A.  Tes.  Q.  Now, 
did  you  read  that  on  that  occasion  and  explain 
Its  contents  to  the  defendant?  A.  I  did." 
Mrs.  Schwltzgabel'B  evidence  was  to  the  same 
effect.  She  says:  "Q.  Yon  say  there  was 
someone  paper  that  Mr.  Oraaf  told  Nlzolek 
not  to  sign?  A.  Just  one  paper;  yes.  Q. 
Do  you  know  what  the  paper  was  or  what  it 
waB  about?'  A.  Well,  he  read  It  to  Nlzolek, 
and  told  him  it  was  for  fire  years  to  bind 
him  to  sell  the  beer,  and  not  to  sign  it  for 
flye  years,  and  he  throwed  It  aside.  Q.  Did 
he  read  the  paper  to  Nlzolek?  A.  Oraaf  read 
it;  yes.  •  •  *  A,  He  said:  'Don't  sign 
this  paper.  It  will  bind  yon  for  Are  years 
to  sell  the  beer.  Don't  sign  it'  That  Is  what 
I  heard."  And  Mrs.  Nlzol^  says:  "Q.  Did 
be  show  them  one  paper  that  they  must  not 
sign?  A.  He  did.  Q.  Did  yon  understand 
him?  A.  Mr.  Oraaf  told  them  that  this  was 
a  contract  to  sell  for  Ave  years  beer  of 
Felgenspan.  Q.  And  what  did  your  husband 
do  In  consequence?  A.  My  husband  said  he 
wouldn't  sign  that  paper.  Q.  Did  be  sign 
it?  A.  No;  he  did  not  Q.  Did  you  under- 
stand Mr.  Oraaf  when  he  spoke  to  your  bus- 
band  about  that?  A.  I  did.  *  •  •  Q. 
Then  when  did  yon  first  learn  what  the 
paper  was  about,  from  anything  that  Mr. 
Oraaf  said,  or  from  what  your  husband  told 
you  afterwards?  A.  I  knowed  just  the  very 
first  time  when  Mr.  Oraaf  spoke  about  It  Q. 
Did  Mr.  Oraaf  say  what  the  paper  was?  Ex- 
plain. A.  He  did.  Q.  What  did  he  say?  A. 
That  the  contract  was  to  take  beer  for  five 
years."  I  conclude,  then,  that  the  defend- 
ant fully  understood  the  nature  and  effect 
of  the  agreement  when  he  signed  It 

The  validity  of  the  contract  having  been 
thus  established,  the  question  remains  as  to 
what  remedy,  if  any, .  the  complainant  is 
entitled  to  thereon  In  this  court  By  its  bill 
the  complainant  asks  that  the  defendant  be 
restrained  from  purchasing  his  beer  from 
any  other  brewer,  and  tenders  Itself  ready 
and  wining  to  furnish  beer  on  the  usual 
terms.  There  Is  no  undertaking  tn  words  In 
the  contract  on  complainant's  part  to  furnish 
beer  at  any  time;  but  I  find  no  dlflSculty 
In  protecting  the  defendant  by  a  decree  wbic^ 
shall  provide  that  the  restraint  shall  con- 
tinue only  so  long  as  the  complainant  shall 
continue  to  furnish  beer  to  defendant  at  rea- 
sonable rates  and  of  good  quality,  and  leav- 
ing to  the  defendant  the  liberty  to  apply  to 
be  relieved  of  the  restraint  If  complainant 
shall  fall  In  that  behalf.  The  defense  set  up 
for  the  first  time  at  the  hearing,  and  after 
the  Issue  raised  by  the  answer  had  been  in- 
quired into  and  practically  decided  against 
the  defendant,  la  that  this  court  should  not 
take  Jurisdiction   of   this  cause,   but   leave 


complainant  to  bis  remedy  at  law.  If  the 
court  actually  has  Jurisdiction  concurrent 
with  the  law  courts  of  such  causes,  the  gen- 
eral rule  is  that  the  defendant  shonld  take 
his  objection  to  the  Jurisdiction  on  tlie 
ground  here  taken  early  in  the  action,  either 
by  demurrer  or  setting  It  up  specifically  In 
his  answer.  This  be  has  not  done,  but  de- 
fendant put  himself  distinctly  and  entirely 
on  the  ground  that  be  had  not  executed  the 
covenant  in  question.  In  sewal  instances, 
notably  Cutting  v.  Dana,  25  N.  J.  Eq.  205, 
273,  the  court  has  held  tiiat,  having  so  ex- 
perimented and  been  beaten  on  the  merits, 
defendant  ought  not  to  be  permitted  to  raise 
the  question  of  Jurisdiction  as  be  did. 

But  I  am  not  disposed  to  enforce  that  rule 
against  the  defendant  in  this  Instance.  The 
covenant  here  In  question  Is  not  an  uncom- 
mon one.  Such  covenants  have  been  used  in 
England  for  more  than  half  a  century  and 
are  In  common  use  In  this  conntiy,  and  the 
question  of  their  enforcement  in  this  court 
is  an  important  one  and  should  be  consider- 
ed on  Its  intrinsic  merits.  I  will  inquire, 
first,  has  the  covenant  a  proper  considera- 
tion? It  was,  as  we  have  seen,  a  part  of 
the  whole  transaction,  which  is  similar  to 
many  others  entered  into  between  parties 
situate  as  are  these  here.  The  defendant 
being  desirous  of  entering  Into  the  business 
of  keeping  a  liquor  and  beer  saloon  and 
to  commence  that  business  under  favorable 
circumstances,  attempted  to  buy  out  Mr. 
Schwltzgabel,  who  was  the  owner  of  an  old 
eetabliSbed  house  and  saloon  In  Elizabeth, 
and  WAS  willing  to  sell  it ;  but  defendant  had 
not  the  requisite  capital,  and  appealed  to  the 
complainant  to  assist  him,  under  the  cir- 
cumstances which  I  have  previously  stated. 
The  complainant  advanced  the  money,  and, 
as  a  part  of  the  transaction,  exacted  from 
the  defendant  the  covenant  in  question.  It 
is  fairly  inferable  from  all  the  circumstances, 
and  in  fact  the  evidence  shows,  that  the 
amount  of  money  advanced  was  large  In  com- 
parison with  the  value  of  the  premises,  much 
larger  than  an  ordinary  person  willing  to  In- 
vest on  bond  and  mortgage  would  have  beai 
willing  to  advance.  The  complainant  then  In- 
curred both  trouble  and  risk  in  the  transac- 
tion, and  was  willing  to  do  It  for  the  sake  of 
advancing  Its  business  interest  It  is  a  well- 
known  fact  tliat  all  the  great,  successful 
breweries  of  the  country  are  obliged  to  enter 
Into  such  transactions  in  order  to  maintain 
their  business.  Hence  it  seems  to  me  that 
the  covenant  had,  in  its  Inception,  a  con- 
sideration, which,  for  purposes  of  enforce- 
ment in  a  court  of  equity,  must  be  considered 
as  valuable.  It  is  under  seal  and  admits  a 
consideration.  But  in  answer  to  this  the 
defendant  proves  that,  after  suit  brou^t  and 
after  the  interim  restraint  was  granted,  he 
procured  another  brewing  company  to  pay  off 
the  complainant  in  full,  thereby  rellevhig 
the  complainant  of  all  further  risk.  Appar- 
ently the  complainant  was  obliged  to  accept 
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the  payment,  because  it  had  taken  a  promis- 
sory note  payable  on  demand  Of  course, 
we  all  know  that  npon  such  payment  the 
party  advancing  the  money  assumed,  by  de- 
feu  dan  t's  consent,  the  same  attitude  toward 
blm  that  the  complainant  had  held.  That 
the  money  was  advanced  by  another  brewing 
company  was  taken  as  a  fact  at  the  hearing, 
nnd  so  the  cause  developed  into  a  contest 
between  two  brewing  companies  as  to  which 
should  control  defendant's  trade. 

At  first  I  was  Inclined  to  think  that  this 
satisfaction  of  complainant's  debt  ought  to 
be  considered  and  given  prevailing  weight  In 
determining  the  enforceable  qualities  of  the 
covenant;  but  further  reflection  and  argu- 
ment of  counsel  lead  me  to  the  conclusion 
that  such  a  result  Is  not  Justified.  The  ques- 
tion is,  what  was  the  original  enforceable 
character  of  this  covenant?  and,  if  it  was  an 
enforceable  covenant  at  the  time  It  was 
made,  I  am  unable  to  perceive  1m>w  that 
qnallty  was  lost  by  the  voluntary  payment 
of  the  debt.  The  covenant  itself  does  not 
provide  for  any  such  contingency.  It  might 
hare  done  so.  Defendant's  counsel  might 
have  exacted  such  a  condition.  The  original 
bond  and  mortgage  on  the  land  was  given  for 
one  year.  The  accompanying  chattel  mort- 
gage and  promissory  note,  given  as  collateral, 
expressly  provide  tiiat  it  should  become  due 
if  the  'defendant  should  buy  beer  from  any 
one  besides  the  complainant.  But  the  defend- 
ant says  that  the  complainant  did  not  In  ex- 
press terms  agree  to  wait  upon  him  for  the 
five  years  for  the  payment  of  the  money  men- 
tioned In  the  covenant  The  only  Importance 
of  that  circumstance  seems  to  me  to  be  this : 
That  If  the  complainant  should,  at  any  time 
l>efore  the  explrati(m  of  the  five  years,  en- 
force the  mortgage  for  any  reason  except 
the  nonpayment  of  the  interest,  that  act 
would  be  of  Itself  a  discharge  of  the  defend- 
ant from  the  obligation  of  his  covenant;  for 
It  seems  to  be  well  settled  by  the  authorities. 
In  cases  of  this  character,  that  the  defendant's 
obligation  is  based  upon  the  assumption  that 
the  complainant  will  continue  to  supply  the 
material  which  he  desires  to  sell  and  will  for- 
bear to  collect  the  money  which  it  has  loaned. 
I  think,  then,  that  nothing  that  has  been 
proven  by  the  defendant  shows  any  defense 
to  the  action.  There  was  no  attempt  to 
prove  that  the  beer  furnished  was  of  poor 
quality,  or  the  price  an  unusual  one.  In 
fact,  as  t>efore  observed,  defendant  knew 
what  >ort  of  beer  he  would  get  from  com- 
plainant ;  for  bis  predecessor  in  title  had  been 
selling  Feigenspan's  beer,  and  the  saloon 
was  a  Feigenspan  saloon. 

The  more  serious  defense  set  up  in  argu- 
ment by  the  defendant  is  that  this  is  in  ef- 
fect a  bill  for  the  specific  performance  of  a 
contract,  and  that  the  court  will  not  enforce 
it,  bat  leave  the  complainant  to  his  remedy 
at  law.  The  practice  of  enforcing  negative 
covenants  by  this  court  is  well  established, 
and  is  a  part  of  the  growth  of  equity  juris- 


prudence to  meet  and  keep  up  with  the 
growth  and  development  of  business  methods. 
The  policy  of  the  law  is  that  business  men 
should  keep  their  contracts,  and  not  turn  the 
contractee  over  to  the  uncertain  remedy  of 
an  action  at  law  for  damages  for  nonper- 
formance. It  is  in  my  Judgment  one  of  the 
most  important  functions  of  courts  of  equity 
to  prevent  Injuries  which  result  in  damages 
in  all  Instances  where  it  is  practicable  to  do 
so,  and  the  tendency  Is  toward  extending 
the  protecting  power  of  the  court  to  cases 
not  formerly  thought  to  be  sufficient  to  in- 
voke its  action.  For  myself  I  think  this 
tendency  is  wholesome.  Negative  covenants 
of  the  particular  kind  here  in  question  have 
been  enforced  more  than  once.  In  Catt  v. 
Tourle  (1869)  Vice  Chancellor  Stuart  dealt 
with  such  a  case,  as  reported  In  38  L.  J.  Gh. 
401.  The  headnote  states  the  case  thus: 
"On  the  occasion  of  a  conveyance  by  tbe 
plaintitr  (who  was  a  brewer)  of  land  to  trus- 
tees in  fee  of  a  building  society,  of  which 
the  defendant  (also  a  brewer)  was  a  member, 
the  trustees  (the  purchasers)  covenanted  with 
the  plaintiff  that  'he,  his  heirs  and  assigns, 
should  have  the  exclusive  right  of  supplying 
all  ale,  beer,  and  porter  which  might  be 
consumed  In  every  house  or  other  building 
which  might  be  erected  on  the  said  piece  of 
land,  and  which  should  be  opened  or  used 
as  an  inn,  public  house,  or  beer  shop.'  The 
defendant,  with  notice  of  the  covenant,  open- 
ed a  public  house  on  the  land,  and  supplied 
It  with  ale,  etc.,  of  bis  own  brewing.  The 
plaintiff  then  filed  a  bill  against  the  def«id- 
ant  alone  for  an  injunction  to  restrain  the 
breach  of  the  covenant  The  defendant  de- 
murred. Held,  that  tbe  covenant  was  not 
Invalid,  on  the  ground  either  of  uncertainty, 
want  of  mutuality,  or  as  being  in  restraint 
of  trade,  and  the  demurrer  was  overruled 
with  costs."  The  learned  Vice  Chancellor 
used  tbe  following  language:  "The  next  im- 
portant objection  to  this  covenant  was  that 
there  Is  no  mutuality  in  it  In  a  covenant 
of  this  kind  mutuality  is  not  necessary  at 
all.  The  books  abound  with  cases  in  whldi 
covenants  are  entered  into  with  brewers  by 
the  lessees  of  public  houses  that  they  will 
consume  no  other  beer  upon  the  premises  than 
the  beer  supplied  by  those  brewers.  In  none 
of  those  cases  is  there  ever  a  covenant  on 
the  part  of  the  brewer  to  supply  beer;  nor 
has  it,  in  any  of  those  cases,  been  ever  held 
that  the  want  of  a  corresponding  covenant  on 
the  part  of  the  lessor  or  owner  of  tbe  house 
to  supply  the  beer  vitiates  the  covenant  by 
the  occupier  that  he  will  exclusively  use 
certain  beer  to  be  consumed  upon  the  ^rop- 
erty.  Therefore,  upon  the  ground  of  mutual- 
ity, viz.,  that  there  is  no  covenant  on  tbe 
part  of  the  plaintiff  that  he  shall  supply 
the  beer,  there  seems  to  me  to  be  no  ob- 
jection whatever  to  this  covenant  The  last 
objection  was  that  the  covenant  is  bad  in' 
law,  because  it  Is  a  covenant  in  restraint  of 
trade.    The  cases  In  which  courts  of  law  and 
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equity  bare  held  that  coTenanta  In  restraint 
of  trade  are  bad  are  caaea  In  which  those 
corenants  have  so  extenalve  an  (deration  as 
to  cause  public  detrimnit  No  such  obJectl<« 
has  ever  been  raised.  In  any  of  the  cases 
In  the  books  that  I  have  referred  to,  to  the 
covenants  entered  Into  with  the  owners  of 
public  houses,  by  lessees;  to  have  their  beer 
exclusively  supplied  by  those  persons.  Nor 
could  any  such  objection  be  raised  In  those 
cases,  because  the  public  are  not  affected  to 
that  degree  which  Is  requisite  for  the  appli- 
cation of  the  principle  making  contracts  clear- 
ly In  restraint  of  trade  to  be  bad.  This  cove- 
nant Is  a  covenant  between  one  Individual 
and  another  with  reference  to  the  beer  to 
be  consumed  In  one  particular  house.  Cove- 
nants of  this  kind  are  not  confined  to  the 
consumption  of  beer;  for  Instance,  they  may 
be  cov«iants  that  all  com  shall  be  ground 
at  a  particular  mill.  All  those  covenants  are 
In  restraint  of  trade,  but  are  not  such  an 
extensive  and  general  restraint  of  a  public 
right  as  to  be  obnoxious  to  that  principle 
of  law  which  declares  that  covenants  too 
general  In  restraint  of  trade  are  Injurious 
to  the  public,  and  therefore  to  be  considered 
bad."  An  appeal  was  taken  to  the  Court 
of  Appeals,  as  reported  in  L.  R.  [18C9]  4 
Ch.  App.  653.  The  question  was  elaborately 
argued,  and  the  action  was  sustained  by  both 
the  Lord  Justices.  It  will  be  observed  that 
In  that  case  there  was  no  express  negative 
covenant  In  the  course  of  his  Judgment, 
liOrd  Justice  Selwln  remarked:  "And  then, 
with  respect  to  this  particular  covenant,  it 
seems  to  me  that  the  court  cannot  but  take 
Judicial  notice  of  Its  being  extremely  com- 
mon. Every  court  of  Justice  has  had  occa- 
sion to  consider  these  brewertf  covenants, 
and  must  be  taken  to  be  cognizant  of  the 
distinction  between  what  are  called  free 
public  houses  and  brewers'  public  houses 
wbldi  are  subject  to  this  very  covenant  We 
should  be  Introducing  very  great  uncertainty 
and  confusion  into  a  very  large  and  import- 
ant trade  If  we  were  now  to  suggest  any 
doubt  as  to  the  validity  of  a  covenant  so 
extremely  common  as  this  Is."  Naturally,  In 
the  course  of  the  argument  the  great  case  of 
Lumley  v.  Wagner,  1  De  G.,  M.  &  O.,  604, 
was  mentioned  and  discussed,  and  numerous 
others  in  the  same  line. 

Catt  V.  Tonrle  has  never  been  overruled 
or  doubted,  but  was  followed  10  years  later 
by  Fry,  J.  (afterwards  Lord  Justice  Pry,  and 
author  of  Fry  on  Si)eciflc  Performance),  in 
Looker  v.  Dennis,  L.  R.  7  Ch.  Dlv.  227  (1876). 
That,  also,  was  a  suit  by  a  firm  of  brewers 
against  a  publican  to  restrain  him  from  pur- 
chasing the  beer  sold  by  him  at  his  public  house 
in  violation  of  a  covenant  by  which  the  com- 
plainant alleges  he  was  bound.  There,  as  In 
Catt  T.  Tourle,  there  was  no  negative  cove- 
nant There  the  question  was  raised  and 
discussed  as  to  what  the  effect  would  be  of 
the  complainant's  failing  to  furnish  good 
■wholesome  beer.    On  that  subject  Fry,  J., 


said :  "It  Is,  In  my  opinion,  a  covenant  con- 
ditional on  a  supply  being  made  by  the 
plaintiffs  of  good  marketable  beer.  Various 
expressions  are  used  in  the  cases  which  have 
been  referred  to,  but  I  think  they  all  really 
amount  to  the  same  thing.  In  one  case,  the 
term  'good  and  wholesome  beer'  is  used ;  la 
another,  'good  and  marketable  beer.'  I  see 
no  objections  to  any  of  these  expressions." 
Another  case  in  which  Catt  v.  Tourle  was 
cited  before  Fry,  J.,  is  Donnell  v.  Bennett 
L.  R.  22  Ch.  Dlv.  836  (1888).  There  a  manu- 
facturer of  fertilizer,  the  plaintiff,  made  a 
contract  with  one  Gormack,  a  fish  curer  and 
smoker,  by  which  it  was  agreed  that  Gor- 
mack should  sell  and  the  plaintiff  buy  all 
the  refuse  flsh  not  used  by  Cormack  at  a 
specified  price  per  ton  for  two  years,  and 
Oormack  agreed  that  be  would  not  sell 
any  such  parts  to  any  other  manufacturer 
whatever.  In  breach  of  that  agreement  Cor- 
mack entered  Into  a  contract  to  deliver  flsh 
parts  to  the  defendant  Bennett  The  suit 
was  to  restrain  (Dormack  from  selling  and 
Bennett  from  buying.  The  question  was 
raised  whether,  as  that  was  a  case  which  it 
was  assumed  was  one  which  involved  a  con- 
tinuous contract  which  the  court  would  not 
enforce  by  specific  performance.  It  would 
enforce  the  negative  covenant  Mr.  Justice 
Fry,  after  hearhig  the  arguments  and  going 
over  the  authorities,  says:  "That  Is  the 
way  In  which  the  direct  authorities  stand 
In  cases  in  which  there  Is  a  negative  clause, 
and  they  appear  to  me  to  show  that  In  eases 
of  this  description  where  a  negative  clause 
Is  found,  the  court  has  enforced  it  without 
regard  to  the  question  whether  specific  per- 
formance could  be  granted  of  the  entire  con- 
tract" It  is  in  exact  accord  with  the  deci- 
sion of  Chancellor  Zabrlskie  In  Manhattan 
Manufacturing  Company  v.  Stockyard  Com- 
pany, 23  N.  J.  Bq.  161.  Returning  to  fbe 
English  cases,  we  have  the  very  recent  one 
of  the  Metropolitan  Electric  Supply  Oo.  ▼. 
Glnder,  L.  R.  [1901]  2  Ch.  Dlv.  799.  There 
the  defendant  an  owner  of  a  hotel  in  High 
Holbom,  London,  applied  to  the  complainant 
for  a  supply  of  electricity  and  entered  Into 
an  agreement  as  follows:  "Hie  cooanmer 
agrees  to  take  the  whole  of  the  electric  oier- 
gy  required  for  the  premises  mentioned  be- 
low from  the  company  for  a  period  of  not 
less  than  five  years."  Shortly  afterwards  de- 
fendant ordered  the  complainant  to  discon- 
nect their  apparatus,  and  made  an  arrange- 
ment to  get  a  supply  of  electricity  from  a 
rival  company.  An  action  was  brought  for 
an  injunction  and  was  dealt  with  on  final 
hearing.  It  will  be  perceived  that  there  was 
no  express  negative  covenant  The  learned 
Judge  (Buckley),  after  stating  the  case,  goes 
on  to  show  In  what  cases  an  affirmative 
coveuant  may  amount  to  a  negative  covenant 
and  held  that  the  effect  of  the  covenant  in 
that  case  was  the  same  as  If  it  were  In 
words  a  negative  covenant  and  granted  the 
Injunction  prayed  by  the  plaintiff. 
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I  have  cited  these  few  from  many  Sngllab 
authorities  because  they  are  specially  In  point 
in  ttie  present  case.  It  Is  worthy  of  remark, 
that,  while  In  Catt  v.  Tourle  and  Looker  v. 
Dennis  the  covenant  sued  on  was  found  In  a 
conveyance  or  demise  of  land,  In  the  other 
cases  which  followed  those  that  element  does 
not  appear,  and  none  of  the  decisions  rest 
In  any  degree  upon  that  circumstance.  Of 
course,  the  great  case,  which  has  set  the  pace 
for  later  decisions,  is  Lumley  v.  Wagner, 
supra,  decided  by  Lord  St  Leonards  In  18S2 
against  the  argument  of  the  most  able  bar- 
rister of  the  day.  Sir  Richard  Betbd,  aftei> 
wards  Lord  Westbnry.  Mr.  Perkins'  edi- 
tion (Boston)  of  that  report,  printed  In  1871, 
shows  a  great  number  of  cases  In  which  It 
has  been  followed. 

Coming  to  our  own  state^  we  have  the  case 
previously  dted  of  Manhattan  Manufacturing 
Co.  V.  Stockyard  Co.  In  that  case  there  was 
a  contract  between  the  complainant  and  the 
predecessor  In  title  of  the  defendant,  by 
which  the  complainant  had  the  exclusive  right 
of  taking  all  tiie  blood  of  animals  slaughtered 
In  an  abbatolr,  and  also  the  animal  mat- 
ter and  ammonia  from  the  rendering  tanks. 
This  contract  was  broken  by  the  defendant 
A  bill  was  filed  for  an  Injunction,  and  the 
Injunction  was  granted.  The  headnote  states 
that  such  injonctlon  Is  not  mandatory.  It 
does  not  require  the  ddlvery  of  the  blood, 
but  restrains  the  defendant  from  permitting 
any  other  but  the  complainant  from  taking 
It  Chancellor  Zabriskle  holds  the  remedy 
■t  law  Inadequate,  using  this  language: 
"For  this  injury  there  is  a  remedy  at  law, 
but  it  Is  not  an  adequate  remedy.  The  value 
of  the  blood  Is  no  measure  of  the  Injury,  and 
it  Is  hardly  possible  to  compute  the  damages 
which  the  Injury  may  occasion.  And  redress 
at  law  could  only  be  obtained  by  a  continued 
series  of  suits  through  the  20  or  40  years  of 
the  complainant's  term.  It  Is  a  case  pe- 
culiarly proper  for  the  preventative  remedy 
by  injunction."  He  refers  to  Shreve  v. 
Black,  4  N.  3.  Bq.  177.  A  reference  to  that 
case  and  to  Chancellor  Oreen's  note  to  West 
V.  Walker,  3  N.  J.  E3q.  290,  will  show,  what 
Is  now  perfectly  well  settled,  that,  in  con- 
sidering the  question  of  what  is  an  adequate 
remedy  at  law,  the  courts  will  take  Into  con- 
sideration, not  only  the  question  of  multi- 
plicity of  suits,  but  also  the  pecuniary  re- 
sponsibility of  the  defendant  It  is  all  very 
well  to  say  you  can  sue  and  recover  y,our 
damages.  But  can  you  collect  the  damages 
after  yon  have  recovered  them?  And  this 
is  one  of  the  important  elements  In  support 
of  the  doctrine  that  It  Is  better  to  prevent  an 
injury  than  to  give  damages  for  Its  Infliction. 
In  the  same  direction  M  a  case  In  this  court 
similar  to  Metropolitan  Electric  Supply  Co. 
V.  Ginder,  supra,  and  Westnn  Union  Tele- 
graph Co.  V.  Sogers,  42  N.  J.  Eq.  311, 11  AtL 
13.  The  case  is  valuable  on  account  of  Its 
citation  of  authorities  on  page  314  of  ^  N. 
J.  Bq.,  and  page  IS  of  11  AtL 


Coming  to  the  present  case,  we  have  these 
elements  bearing  on  the  question  of  an  ade- 
quate remedy  at  law:  First,  the  difficulty 
of  ascertaining  and  proving  In  an  action  at 
law  the  amount  of  beer  which  the  defendant 
has  sold.  Second,  the  profit  which  the  com- 
plainant would  have  made  on  an  equal 
amount  of  beer.  On  this  item  the  difficulty 
rests  In  distributing  the  Items  of  cost,  con- 
sisting of  the  Interest  of  the  costs  of  the 
plant,  the  wear  and  tear  of  it,  the  cost  of 
administration,  and  the  actual  cost  of  ma- 
terial and  manufacture.  In  the  third  place 
is  the  consideration  of  the  multiplicity  of 
suits  necessary  and  proper  to  give  the  com- 
plainant proper  satisfaction.  In  the  fourth 
place  Is  the  uncertainty  of  the  pecuniary 
responsibility  of  the  defendant  The  proofs 
show.  Incidentally,  that  It  is  slight  All 
these  combine  to  render  It  well  nigh  axiomat- 
ic that  In  such  cases  the  remedy  at  law  can, 
with  rare  exceptions,  never  be  said  to  be 
adequate,  and  support  the  general  proposi- 
tion, which  I  have  previously  advanced,  that 
the  policy  of  the  law  should  be  to  prevent 
a  man  from  breaking  his  contracts  rather 
than  to  leave  the  Injured  party  to  his  dam- 
ages at  law. 

The  subject  of  the  effect  of  the  necessity 
of  the  complainant  bringing  a  series  of  suits 
at  law  to  complete  his  remedy  at  law  Is  dealt 
with  by  Prof.  Pomeroy  In  his  treatise  on 
Equity  (section  243),  as  follows:  "The  mul- 
tiplicity of  suits  to  be  avoided,  which  are 
generally  actions  at  law,  shows  that  the  legal 
remedies  are  Inadequate,  and  cannot  meet 
the  ends  of  Justice,  and  therefore  a  court  of 
equity  Interferes,  and,  although  the  primary 
rights  and  Interests  of  the  parties  are  legal 
In  their  nature.  It  takes  cognizance  of  them, 
and  awards  some  specific  equitable  remedy, 
which  gives,  perhaps  in  one  proceeding,  more 
substantial  relief  than  could  be  obtained  in 
numerous  actions  at  law.  This  is  the  true 
theory  of  the  doctrine  in  Its  application  of 
the  two  Jurisdictions."  And  in  classifying 
the  cases  he  states  the  present  case  un- 
der class  1  In  section  245,  as  follows:  "(1) 
Where,  from  the  nature  of  the  wrong  and 
from  the  settled  rules  of  the  legal  procedure, 
the  same  Injured  party.  In  order  to  obtain 
all  the  relief  to  which  he  is  Justly  entitled,  is 
obliged  to  bring  a  number  of  actions  against 
the  same  wrongdoer,  all  growing  out  of  the 
one  wrongful  act  and  involving  similar  ques- 
tions of  fact  and  of  law.  To  this  class  of 
cases  belong  cases  of  nuisance,  waste,  con- 
tinued trespass,  and  the  like."  And  in  sec- 
tion 250  he  says:  "It  follows  as  a  neces- 
sary consequence — and  this  point  Is  one  of 
great  Importance  to  an  accurate  conception 
of  the  whole  doctrine — that  the  existing  legal 
relief  to  which  the  plaintiff  who  Invokes  the 
aid  of  equity  Is  already  entitled  need  not  be 
of  the  same  kind  at  that  which  he  demands 
and  obtains  from  a  court  of  equity;  on  the 
contrary.  It  may  be,  and  often  is,  an  entirely 
different  species  of  remedy."    This  doctrine 
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was  applied  by  Chancellor  Runyou  In  Shimer 
T.  Morris  Canal  &  Banking  Co.,  27  N.  J.  Eq. 
865.  That  was  a  bill  for  the  specific  per- 
formance of  an  agreement  between  the  com- 
plainant and  the  defendant  as  to  the  mu- 
tual continuous  use  of  the  waters  of  a  creek. 
It  charged  the  defendant  with  the  violation 
of  that  contract,  "prayed  an  Injunction  to 
restrain  the  defendant  from  continuing  to 
violate  the  agreement,  and  that  the  defend- 
ant might  be  decreed  to  perform  the  agree- 
ment specifically."  The  learned  chancellor 
says  (page  3<!5):  "It  Is  dear  that  the  com- 
plainants have  not  an  adequate  remedy  at 
law.  The  Injury  complained  of  Is,  In  Its 
nature,  a  continuing  one.  The  remedy  at 
law  must,  therefore,  be  by  successive  suits, 
if  the  defendants  persist  in  Inflicting  the 
Injury.  It  is  therefore,  in  this  respect,  whol- 
ly Inadequate  for  the  protection  of  the  com- 
plainant's rights,  and  it  obviously  will  not 
answer  the  purposes  of  justice." 

It  Is  true  that  the  case  Just  cited  and  most 
of  the  cases  In  this  country  in  which  the 
court  has  seen  fit  to  relieve  against  the  ne- 
cessity of  bringing  a  multitude  of  suits  have 
related  to  interests  in  real  estate,  but  the 
principle  Is  the  same.  The  object  of  the  con- 
tract here  in  question,  and  others  like  It,  is 
to  support  and  maintain  a  going  business, 
and  naturally  and  necessarily  mere  damages 
for  detracting  from  a  part  of  that  business 
can  hardly  be  said  to  be  an  adequate  com- 
I>en8atlon  for  the  injury.  The  necessity  and 
propriety  of  bringing  a  multitude  of  actions 
In  the  present  case  seems  to  me  to  be  too 
plain  for  argument.  The  Injury  is  a  continu- 
ing one,  and  liable  to  be  such  for  a  period  of 
five  years.  To  say  that  the  complainant 
must  not  only  accomplish  the  very  difficult, 
if  not  hopeless,  task  of  keeping  account  and 
preserving  the  proof  of  the  amount  of  beer 
sold  by  the  defendant  for  all  that  period,  or 
even  for  one  year  or  two  years,  and  then 
sue  to  recover  its  damages  seems  to  me  to 
be  a  mockery.  The  continuing  character  of 
this  Injury  seems  to  me  to  be  of  itself,  ac- 
cording to  well-settled  principles,  a  sufficient 
ground  for  the  Interference  of  the  court 

But  the  defendant  relies  on  the  very  re- 
cent ease  of  Sperry  &  Hutchinson  Co.  v. 
Vine,  decided  by  the  Court  of  Errors  and 
Appeals,  and  reported  in  66  N.  J.  Eq.  (21 
Dick.)  339,  57  Atl.  1036.  The  opinion  of  the 
court  below  in  that  case  has  not  been  pub- 
lished, so  far  as  I  have  been  able  to  ascer- 
tain, but  the  bin  was  dismissed  on  the  con- 
struction of  the  contract  and  the  conduct 
of  the  complainant  The  opinion  on  appeal 
does  not  state  how  long  the  contract  had  to 
run  (I  am  Informed  it  was  for  one  year),  but 
the  substance  of  the  contract  was  that  the 
defendant  agreed  to  buy  trading  stamps  of 
the  complainant  and  not  to  use  any  other 
trading  stamps,  and  the  bill  was  filed  to  re- 
strain them  from  so  doing.  The  learned 
Judge  who  spoke  for  the  court  held  that  It 
was  not  necessary  to  consider  the  ground 


upon  which  the  decree  of  dismissal  was  put 
In  the  court  below,  but  says:  "The  Injury  to 
the  complainant  is  the  loss  of  a  market  for 
their  stamps  and  consequent  loss  of  profit. 
There  can  be  no  difficulty  In  ascertaining 
how  many  of  the  complainant's  green  trad- 
ing stamps  would  have  been  required  If  their 
place  had  not  been  supplied  with  their  com- 
petitor's red  star  stamps,  and  the  complain- 
ant's profit  thereon  must  be  a  matter  of  cal- 
culation. Assuming  that  the  complainant 
has  a  legal  right,  the  remedy  at  law  is  ade- 
quate." I  am  not  aware  that  the  nature  of 
the  trading  stamp  trade,  with  what  may  be 
termed  its  true  Inwardness,  is  a  matter  of 
common  knowledge.  I  confess  my  Ignorance 
of  it,  and  hence  am  not  able  to  reason  from 
that  case  to  the  present  case.  But,  from 
what  llttie  knowledge  I  do  have  of  that  mod- 
em retail  mercantile  device,  I  should  be 
ready  to  agree  with  the  result  arrived  at  on 
the  ground  that  the  device  Is  a  sort  of  fraud 
on  the  public,  and  contracts  of  the  character 
there  set  out  should  not  be  enforced  on 
grounds  of  public  policy.  Be  that  as  it  may, 
I  might  have  been  able  to  have  measured  the 
full  force  of  the  decision  if  It  had  been  ex- 
plained In  the  opinion  how  the  complainant 
would  have  had  no  difficulty  in  ascertaining 
how  many  of  complainant's  green  stamps 
would  have  been  required.  If  the  contract 
was  for  one  year,  that  feature  alone  distin- 
guishes it  from  the  present  case,  and,  pre- 
sumably, the  defendants  were  abundantly 
able  to  respond  in  damages.  As  the  case  is 
reported,  X  do  have  difficulty  In  applying  It 
to  this,  and  cannot  consider  it  as  governing 
It  especially  in  view  of  the  more  recent  case 
of  Meyers  v.  Steel  Machine  Company,  67  N. 
J.  Eq.  (1  Rob.)  300,  57  Atl.  1080,  affirmed  on 
the  opinion  below  In  68  N.  J.  Bq.  (2  Rob.)  795, 
59  Atl.  332.  That  was  a  contract  by  which  the 
defendant  agreed  to  sell  to  the  complainant 
all  of  certain  machines  wliich  the  defendant 
should  manufacture,  provided  the  complain- 
ant should  purchase  all  the  defendant  should 
make.  The  third  headnote  is  this:  "When 
a  contract  requires  the  defendant  to  do  for 
the  complainants,  exclusively,  some  act  call- 
ing for  the  exercise  of  skill  or  artistic  ca- 
pacity, equity  will  enforce  the  negative  side 
of  the  agreement,  and  will  restrain  the  de- 
fendant from  giving  his  services  to  any  other 
than  the  complainants  for  whom  he  agreed 
to  work;  but  it  will  not  make  a  mandatory 
decree  to  compel  the  defendant  to  exercise 
his  skill  in  specifically  performing  the  con- 
tract" The  bill  was  filed  to  restrain  the  de- 
fendant from  seliing  the  machines  to  any  oth- 
er person.  The  cases  wherein  courts  of  equi- 
ty will  enforce  negative  covenants  was  dis- 
cussed by  Vice  Chancellor  Grey  in  his  opin- 
ion (page  314  of  67  N.  J.  Eq.,  and  page  1086 
of  57  Atl.)  and  treated  In  a  satisfactory  man- 
ner, and  the  result  Is  a  good  illustration  of 
the  present  limits  of  the  rule  governing 
courts  of  equity  In  such  cases.  In  the  same 
direction  is  the  very  recent  opinion  of  Vice 
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Chancellor  Bergen  In  Taylor  Ir<m  &  Steel 
Co.  T.  Mcbols  (N.  J.  Oi.)  61  AtL  946. 

Reference  Is  made  by  defendant's  counsel 
in  his  argnment  to  what  was  said  by  me  In 
O'Brien  t.  Paterson  Brewing  &  Malting  Co. 
(N.  J.  Ch.)  61  Aa  4ST;  but  the  circumstances 
of  that  case  and  the  present  are  quite  dif- 
ferent, and  the  language  used  does  not  cover 
the  present  case.  The  defendant  herein.  In 
his  written  argument,  expressly  disavows 
any  contention  that  the  contract  is  open  to 
the  criticism  of  being  In  restraint  of  trade. 
He  does  make  the  point  that  the  contract  is 
not  enforceable  by  reason  of  its  iacl^  of  cer- 
tainty. That  point  is  covered  incidentally 
by  the  several  authorities  which  I  have  cited. 
The  business  of  supplying  malt  liquors  to  a 
beer  saloon  is  a  familiar  one,  and  its  course 
well  known,  and  the  contract  must  be  con- 
strued accordingly.  The  rule  Is  well  settled 
that  in  contracts  of  this  character  the  brew- 
er, by  implication,  agrees  to  supply,  In  the 
ordinary  course  of  trade  beer  of  a  good  quali- 
ty at  reasonable  prices  and  on  the  usual 
terms  as  to  delivery,  payment,  discounts,  and 
the  like.  The  present  case  presents  no  dis- 
a^eement  between  the  Immediate  parties  to 
the  suit  on  any  of  these  points,  but,  as  be- 
fore remarked,  it  has  developed  into  a  bare 
contest  between  two  rival  brewers  which 
shall  supply  the  defendant's  beer  saloon. 

I  thought,  and  still  think,  that  the  com- 
plainant was  entitled  to  relief,  and  advised 
accordingly. 

Addenda. — Since  preparing  the  foregoing 
my  attention  has  been  called  to  the  case  of 
Mansert  t.  Felgenspan,  68  N.  J.  Bq.  671,  68 
AtL  610.  It  appears  by  the  fourth  section 
of  Vice  Chancellor  Emery's  opinion,  found  on 
page  675  of  68  N.  J.  Bq.,  and  page  803  of  64 
AtL,  that  he  there  granted  an  injunction  sim- 
ilar to  that  which  I  have  advised  In  this 
case.  And,  as  I  Infer  that  the  appeal  was 
from  all  parts  of  the  decree,  I  think  that  the 
unanimous  affirmance  of  that  decree  ia  not 
wttbout  significance. 


JBFFRBZS  et  aL  T.  CHARLTON  et  al. 

(Oonrt  of  Chancery  of  New.  Jersey.    Jan.  80, 
1907.) 

1.  MOBTGAGEB— ABBOLnra      CORTBTAHOT— IK- 

TKirt  OF  Parties. 

There  is  no  legal  objection  to  an  absolute 
conveyance  of  land,  and  a  Bimultaneona  agree- 
ment by  vendee  to  reconvey  tlie  land  to  vendor 
upon  terms  SKTced  upon.  But  equity  is  privii- 
I^ed  to  inquire  beneath  the  external  forms, 
and  to  ascertain  whether  or  not,  in  view  of  all 
the  drcomstances  discIoEed,  the  transaction  was 
an  abaolute  sale,  or  whether  the  conveyance 
was  in  fact  intended  as  a  security  for  the  pay- 
ment of  the  money  specified  In  the  agreement  for 
reconveyance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  25,  Mortgages,  K  67-82.] 

2.  Samx — BvinxncE. 

In  the  determination  of  the  intention  of 
the  iwrties,  in  such  transactions,  the  fact  that 


no  obligation  existed  upon  the  part  of  vendor  to 
pay  the  amount  fixed  as  the  price  for  recon- 
veyance, is  almost  wholly  Inconsistent  with  the 
idea  tliat  the  transaction  was  intended  as  a 
mortgage  security.  The  fact  that  the  amount 
paid  by  vendee  was  practically  the  entire  value 
of  the  property  is  also  inconsistent  with  the 
idea  that  a  mortgage  security  was  intended. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  SS  108-111.] 

3.  Venoob  and  Pubohaskb— Option  fob  Rb- 
fxtrctiasb. 

Where,  in  such  case,  the  agreement  for  re- 
conveyance was  in  form  and  intent  an  option 
agreement  wherein  vendee  extended  to  vendor 
the  option  to  purchase  witliln  a  specified  time 
upon  specified  terms,  such  option  must  be  com- 
plied with  by  the  payment  or  tender  of  pay- 
ment of  the  amount  specified  within  the  time 
named,  or  all  rights  under  the  option  will  be 
lost. 

4.  Samk. 

.  The  fact  that  the  conveyance  was  made 
by  vendor  at  a  time  when  die  property  was 
about  to  be  sold  under  process  of  execution, 
and  that  the  conveyance  was  made  with  a  view 
that  vendee  should  purchase  the  property  at 
the  approaching  judicial  sale,  at  a  price  named, 
and  should  extend  to  vendor  the  option  of  re- 
purchase at  that  price,  in  no  way  enlarges  the 
rights  of  vendor,  where  it  appears  from  ail 
the  circumstances  of  the  case  that  the  trans- 
action was  intended  by  the  parties  as  a  sale 
and  an  option  of  repurchase,  and  not  as  a  se- 
curity for  the  repayment  of  the  expenditures 
to  be  made  by  the  vendee. 

(Syllabus  by  the  Court.) 

BUI  by  Charles  H.  Jeffreys  and  others 
against  Selina  A.  Charlton  and  others.  De- 
cree for  complainants. 

The  bin  is  filed  by  complainants,  as  execu- 
tor and  devisees  of  Lewis  E.  Jeffreys,  to  re- 
move a  cloud  from  the  title  to  certain  real 
estate,  which  cloud  consists  of  an  outstand- 
ing agreement  dated  July  3,  1003,  wherein 
complainants'  testator  agreed  to  extend  to 
cross-complainant  an  option  of  purchase  of 
the  land,  upon  the  terms  specified  In  the 
agreement,  for  a  period  of  two  years  from 
the  date  of  the  agreement  Defendant,  by 
way  of  cross-bill,  claims  that  under  the  agree- 
ment In  question  she  is  entitled  at  this  time 
to  an  ascertainment  of  the  money  due  to 
complainants  under  the  terms  of  the  agree- 
ment, and  to  a  conveyance  to  her  by  com- 
plainants of  the  land  in  question  upon  the 
payment  by  her  of  the  amount  so  ascertained. 
The  agreement  In  question  Is  an  Instrument 
wherein  cross-complainant  conveyed  to  com- 
■plalnants'  testator  certain  real  estate,  and 
complainants'  testator.  In  the  same  Instru- 
ment, extended  to  cross-complainant  an  op- 
tion of  purchase  upon  the  terms  stated  for  a 
period  of  two  years  from  the  date  of  the 
agreement 

Bourgeois  &  Sooy,  for  complainants.  H. 
W.  Lewis,  for  defendants. 

LBAMING,  V.  C  (after  stating  the  facts). 
The  primary  question  for  determination  is 
whether  the  transaction  In  question  was 
operative  as  a  mortgage  from  cross-coiu- 
plalnant  to  complainants'  testator,  or  wheth- 
er it  was  operative  as  an  absolute  sale  from 
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cross-complalnant  to  compIainantB*  testator, 
with  only  an  option  of  repurchase  preserv- 
ed to  CT08»-complalnant.  If  the  former, 
croes-oomplalnanfs  equity  of  redemption 
must  be  preserved  to  her;  If  the  latter,  croB8>- 
complalnant  was  obliged  to  comply  with  th« 
terms  of  the  option  vrithln  the  period  speci- 
fied. 

That  part  of  the  agreement  wherein  the 
right  to  repurchase  is  granted  to  cross-com- 
plainant is,  in  form,  strictly  an  option;  and. 
If  the  language  of  the  instrument  Is  to  be 
talcen  as  the  sole  criterion  to  determine  the 
rights  between  the  parties,  there  Is  no  equity 
of  redemption  preserved  to  cross-complain- 
ant, in  the  evoxt  of  her  failure  to  comply 
with  the  terms  of  the  option;  but  equity  is 
privileged  to  Inquire  beneath  the  external 
forms,  in  determining  questions  of  this  na- 
ture, and  the  controlling  Inquiry  is  whether 
or  not,  in  view  of  all  the  circumstances  dis- 
closed, the  transaction  was  an  absolute  sale, 
or  whether  the  conveyance  to  complainants* 
testator  was  intended  as  a  secority  to  him 
for  the  repayment  of  the  money  set  forth  in 
the  terms  of  the  option.  The  determination 
of  this  question  must,  to  a  large  extent,  de- 
pend upon  the  circumstances  of  the  individu- 
al case;  for  the  question  necessarily  turns, 
in  all  such  cases,  upon  the  real  Intention  of 
the  parties,  as  shown  upon  the  face  of  the 
writings,  or  aa  disclosed  by  extrinsic  evi- 
dence. Where  a  donbt  exists,  the  tendency 
of  the  courts,  from  motives  of  policy,  has 
generally  been  in  favor  of  treating  the  trans- 
action as  a  mortgage  security.  In  the  pres- 
ent case  death  has  intervened  to  deny  to 
the  court  the  benefit  of  the  testimony  of  the 
parties  to  the  transaction  touching  much 
that  transpired  at  the  time  of  the  execution 
of  the  agreement;  but  sufilclent  evidence 
has  been  produced  to  disclose,  with  great 
fullness,  the  situation  of  the  parties  at  the 
time  and  the  purposes  sought  to  be'  accom- 
plished, by  the  agreement  made. 

.The  property  in  question,  at  the  time  of 
the  agreem^it,  was  about  to  be  sold  nnder 
decree  of  foreclosure,  and  the  conveyance  in 
question  was  made  to  complainants'  testator 
with  the  view  that  he  should  purctiase  the 
proi>erty  at  the  foreclosure  sale  and  bind 
himself  to  convey  the  property  to  cross-com- 
plainant, providing  cross-complainant  should, 
within  two  years,  pay  to  complainants'  tes- 
tator, for  the  property,  the  amount  q>eclfied 
in  the  option.  At  the  date  of  the  agreement 
there  was  no  indebtedness  from  cross-com- 
plainant to  complainants'  testator  to  be  se- 
cured by  tills  transaction.  The  agreement 
executed  between  the  parties  in  no  way 
bound  cross-complalnant  to  pay  to  complain- 
ants' testator  the  amount  specified  in  the 
option.  When,  in  a  transaction  of  this  na- 
ture, there  Is  no  obligation  cast  upon  vendor 
to  pay  the  amount  fixed  upon  as  the  price 
for  reconveyance,  the  conditions  are  almost 
wholly  inconsistent  with  the  Idea  of  a  mort- 
gage security  or  a  pledge  to  secure  a  debt. 


Prof.  Pomeroy,  In  his  Equity  Jurtsprndence 
(section  1195)  says:  "If  no  such  relation 
whatsoever  of  debtor  and  creditor  Is  left  sub- 
sisting, then  the  transaction  is  not  a  mort- 
gage, but  a  sale  and  contract  of  repurchase." 
In  the  note  to  the  text  it  Is  said:  The 
practical  test  is,  whether  there  Is  a  liabil- 
ity, notwithstanding  or  Independent  of  the 
conveyance  and  contract  of  reconveyance, 
which  the  grantee  can  enforce  against  the 
grantor."  In  De  Camp  v.  Crane,  19  N.  J. 
Eq.  188,  171,  Chancellor  ZabrUkie  says:  'T 
admit  the  ftorce  of  the  position  so  ably  urged 
by  counsel  for  the  defendants,  that  what 
the  question  is  whether  the  transaction  oon- 
stltutea  a  mortgage,  or  is  a  sale  with  an 
agreement  to  reconvey,  the  fact  whether  there 
Is  a  continued  debt  or  liability  of  the  mort- 
gagor is  very  important  It  is  difficult  to 
conceive  of  a  mortgage,  which,  in  its  very 
essence,  is  a  pledge  as  security  for  a  debt, 
without  some  one  being  liable  for  the  debt. 
But  I  am  not  willing  to  say  that  there  can 
be  no  mortgage  without  a  debt,  or  some  one 
being  bound  at  all  events,  to  pay  the  money. 
A  mortgage  may  be  expressly  made  in  that 
manner." 

I  am  Impressed  however,  that  where  the 
transaction,  in  order  to  be  treated  as  a 
mortgage  security,  mnst  be  so  treated  solely 
as  the  result  of  Inferences  drawn  from  exist- 
ing circumstances  contrary  to  the  express 
stipulation  of  the  partlee,  such  Inference  can- 
hot  be  logically  indulged  in  in  the  absence 
of  an  obligation,  upon  the  part  of  the  ven- 
dor, to  pay.^  It  is  contended  opon  the  part 
of  cross-complainant  tliat  the  agreement  in 
question  (Contemplates  a  payment  by  cross- 
complainant  of  aieficienclea  arising  from  ren- 
tals; but  I  understand  the  language  of  the 
agreement,  taken  together,  to  mean  that 
cross-complalnant  must  make  such  payments 
to  preserve  the  ezlstoice  of  her  <H>tion  dar- 
ing the  two  years,  or  otherwise  lose  It.  I 
do  not  find  in  the  agreement  or  transaction 
any  stipulation  or  element  upon  which  com- 
plainants' testator  could  base  a  claim  against 
cross-complainant  for  the  repayment  of  any 
part  of  the  mon^  which  he  expended  in  this 
transaction. 

Another  criterion,  helpful  in  the  deter- 
mination of  the  true  spirit  of  a  transaction 
of  this  nature,  is  the  relationship  between 
the  money  paid  and  the  valoe  of  the  prop- 
erty. In  the  present  case  the  evidence  satis- 
fies me  that  the  expenditures  made  by  com- 
plainants' testator  were  practically  the  full 
value  of  the  property  in  question;  or,  if  not 
the  full  value,  then  so  nearly  the  full  value 
as  to  negative  any  suggestion  of  a  loan  on 
mortgage  security.  There  Is  no  legal  objec- 
tion to  a  toinsaction  of  the  nature  whicli 
this  transaction  assumed.  Oross-complain- 
ant  could  lawfully  convey  her  equity  of  re- 
donptlon,  and  could  simultaneously  receive 
from  her  vendee  an  option  of  purchase  upon 
specified  terms;  and  if  the  transaction  was. 
In  spirit  and  Intent,  what  it  purported  to  be 
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oa  the  face  of  the  papers  executed,  tbea 
crow  complainant's  eqaity  of  redemption  In 
the  premises  was  lost,  and  a  title  to  the 
pronises  could  only  be  acquired  by  her 
through  a  compliance  with  the  terms  of  the 
option  agreement.  Wallace  ▼.  Johnstone,  129 
n.  S.  58,  6S,  9  Sop.  Ot  243,  82  U  Ed.  619; 
Slots  T.  Desenberg,  28  Ohio  8t  871.  See, 
also,  Pomeroy's  Equity  Jurisprudence,  I 
1194.  note  1  and  note  "a." 

In  Merrltt  y.  Brown,  21  N.  J.  Eq.  401,  406, 
the  Court  of  Errors  and  Appeals  treated  a 
transaction  somewhat  of  this  nature  as  one 
wherein  the  right  of  redemption  would  not 
be  lost  through  failure  upon  the  part  of  the 
vendor  to  pay  on  a  day  specified;  but  the 
▼lew  there  taken  was  the  result  of  a  con- 
clusi(m  reached  from  testimony  showing  that 
to  have  been  the  intention  of  the  parties. 

My  conclusion  is,  that  the  Instrument  in 
question  must  be  treated  as  correctly  dis- 
dosing  the  true  intmtloii  of  the  parties,  and 
that  the  only  right  reserved  to  cross-com- 
plainant, under  that  agreement,  was  an  <^ 
tion  of  purchase,  and  that  her  rights  In  the 
premises  in  controversy  were  lost  unless 
she  complied  with  the  conditions  of  that 
agreement 

It  is  claimed  upon  the  part  of  cross-com- 
plainant that  she  did  comply  or  offered  to 
comply  wltb  the  provisions  of  the  option 
agreement.  If  the  failure 'upon  the  part  of 
cross-complainant  to  pay  to  oomplainantB' 
testator  the  money  due  to  him  occurred  "liy 
reason  of  an  honest  difference  between  them 
as  to  the  amount  with  which  cros»complaln- 
ant  was  properly  chargeable  under  that 
agreement,  such  difference  would  undoubted- 
ly excuse  the  nonperformance  within  the  time 
specified;  but  the  evidence  falls  to  convince 
me  that  such  was  the  fact  The  testimony 
of  Mr.  Wootton,  who  visited  complainants' 
testator  in  behalf  of  cross-complainant  is 
to  the  effect  that  complainants'  testator 
claimed,  at  ttiat  date,  |3,562.72  as  due  to 
him.  The  testimony  of  the  widow  of  com- 
plainants' testator,  which  testimony  Is  not 
questioned  by  Mr.  Wootton,  is  to  the  effect 
that  in  arriving  at  the  amount  due  to  com- 
plainants' testator  his  books  and  accounts 
were  fully  examined  to  ascertain  the  exact 
figures.  There  is  no  testimony  showing  that 
a  protest  was  made,  or  that  any  dispute 
arose,  touching  the  amount  claimed  by  com- 
plainants' testator.  I  -aim  compelled  to  con- 
clude that  the  failure  of  cross-complainant 
to  comply  with  the  terms  of  the  option  agree- 
ment was  due  to  her  neglect  or  Inability  to 
raise  the  money  necessary  for  that  purpoee^ 

The  cross-complaint  of  defendant  is  for 
specific  performance.  The  relief  appropri- 
ately sought  under  the  claim  now  made  by 
cross-complainant  would  be  that  of  a  decree 
for  the  redemption  of  the  property,  and  fi>r 
an  accounting  to  ascertain  the  amount  due. 
I  bave,  however,  treated  the  cross-complaint 
as  sufficient  mder  the  prayer  for  general 
relief,  to  afford  cross-complainant  any  relief 


which  she  might  be  entitled  to  In  the  prem> 
Isee. 
A  decree  will  be  advised  for  complainants 


SKBD  et  al.  V.  PENNINGTON  SPRING 
WATER  CO. 

(Court  of  Chancery  of  New  Jersey.    Jan.  28, 
1907.) 

EASEmtRIB  — BZTKNT  Or   RiOHT  — RiOHT   BT 

Gbant. 

Where  the  owner  of  land  cranted  defend- 
ant the  right  to  dif:  and  build  a  reservoir,  at  a 
certain  sprinx  on  the  land,  the  reseivoir  not 
to  occupy  more  than  one-half  acre,  and  to  lay 
pipes  therefrom  over  such  land  and  to  draw 
the  water  from  the  reservoir,  and  defendant  lo- 
cated a  reservoir,  an  injunction  would  lie  at 
the  suit  of  the  owner  to  restrain  him  from 
entering,  after  10  years,  to  put  down  a  well 
in  order  to  acquire  an  additional  supply  of 
water,  althooith  the  well  would  be  within  an 
area,  IncIndlnR  a  reservoir,  of  one-half  an  acre, 
if  the  boundaries  should  be  fixed  as  desired 
by  defendant 

Suit  by  Mary  J.  Sked  and  others  against 
the  Pennington  Spring  Water  Company  for 
an  injunction  to  restrain  defendant  from 
sinking  a  well  on  plaintiff's  premises.  Decree 
for  complainants. 

F.  S.  Katsenbach,  Jrn  and  Frederic  R. 
Brace,  Jr.,  for  complainants.  J.  Lefferts 
Conard  and  John  H.  Badces,  for  defendant 

BERGEN,  V.  O.  On  September  14,  1886, 
Phillip  S.  Sked,  from  whom  these  complain- 
ants took  title,  being  the  owner  of  a  farm 
containing  about  120  acres  of  land,  entered 
into  an  agreement  with  the  defendant  in  writ- 
ing, by  the  terms  of  which  he  granted,  bar- 
gained, and  sold  to  the  defendant  the  right 
to  enter  upon  said  premises  "to  dig  and  build 
a  reservoir  at  what  is  known  as  the  'Middle 
Spring,'  the  said  reservoir  not  to  occupy  or 
cover  more  than  one-half  acre  of  land,  also 
may  lay  pipes  from  the  said  reservoir  over 
the  lands  of  the  said  Phillip  S.  Sked,  to  the  ; 
main  pipe  line  of  the  said  Pennlngrton  Spring 
Water  Company  three  feet  beueath  the  sur- 
face of  the  ground,  and  may  draw  and  use  all 
the  water  from  said  reservoir."  Immediate- 
ly after  the  execution  of  the  agreement  the 
defendant  entered  upon  the  lands,  built  a  res- 
ervoir in  which  it  collected  the  water  from  the 
spring,  and  for  the  past  10  years  has  eon- 
ducted  the  water  thus  Impounded  through 
pipes  laid  across  the  lands  of  the  grantor  to 
Its  main  distributing  pipe,  and  thus  applied 
the  water  for  public  and  private  use  as  al- 
lowed by  its  charter.  The  area  of  ground 
covefTed  by  the  reservoir  is  less  than  a  half 
acre,  and  the  defendant  now  requiring  a 
larger  supply  of  water  than  fiows  from  the 
spring,  has  recently,  in  order  to  acquire  an 
additional  supply,  commenced  sinking  a  well, 
by  driving  an  iron  tube  Into  the  ground,  out- 
side of  the  reservoir,  upon  lauds  adjacent 
thereto  which  would  be  within  an  area,  in. 
eluding  the  reservoir,  of  one-half  acre,  if  its 
boundaries  be  now  fixed  where  the  defendant 
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destrea.  The  complainants  deny  tbla  rlgbt, 
Insisting  that,  as  no  precise  amoant  of  land 
was  granted,  the  only  description  bfeing  that 
the  quautlty  taken  should  not  exceed  one-half 
acre,  and  the  defendant  having,  by  building 
Its  reservoir,  established  the  area  required 
for  It,  fixed,  by  practical  locatloD,  the  limit  of 
the  grant,  has  not  now,  after  so  long  a  period, 
the  rli^ht  to  Increase  It  In  any  direction  It 
may  choose,  thereby  taking  Jands  of  the  com- 
plainants lying  beyond  the  boundary  of  the 
original  selection.  The  effect  of  the  agree- 
ment Is  a  grant  to  enter  npon  the  lands  now 
of  the  complainants,  to  dig  and  build  a 
reservoir,  to  collect  therein  and  draw  there- 
from, at  Its  pleasure,  the  water  flowing  from 
the  Middle  Spring,  and  creates  only  an  ease- 
ment. In  Owen  v.  Field,  102  Mass.  90,  the 
Crantor  granted,  sold,  and  conveyed  to  the 
grantee  the  whole  use  of  four  springs,  and 
the  right  and  privilege  of  laying  an  aqueduct 
across  other  lands  of  the  grantor,  together 
with  the  right  and  privilege  of  making  reser- 
voirs, and  In  construing  this  grant  the  court 
said:  "They  were  at  liberty  to  dig  up  their 
pipes  and  abandon  the  enterprise  whenever 
they  found  It  for  their  Interest  to  do  so.  The 
effect  of  the  Indenture  seems  to  be  that  It 
gave  a  license  or  authority  to  the  party  of  the 
second  part  to  be  exercised  so  long  as  they 
should  see  fit,  or,  more  properly,  that  it 
granted  to  them  an  easement." 

The  agreement  which  we  are  now  consider- 
ing Is  substantially  like  the  contract  be- 
tween the  parties  considered  and  Interpreted 
by  the  court  In  the  case  Just  referred  to. 
By  It  the  defendant  Is  to  have  the  right  to 
draw  and  use  all  of  the  water  from  the 
reservoir,  which  manifestly  means  all  the 
water  from  the  spring.  The  Important  ele- 
ment In  the  grant  Is  the  right  to  use  and 
draw  all  the  water  from  the  spring,  and  such 
right  Is  only  an  easement  Race  v.  Ward,  4 
B.  ft  B.  702.  The  defendant  having  had 
granted  to  It,  by  the  owner  of  a  tract  of  land, 
a  right  to  enter  upon  said  lands,  to  build  a 
reservoir  thereon  at  what  Is  known  as  tbe 
"Middle  Spring,"  provided  the  reservoir 
shonld  not  occupy  or  cover  more  than  one-half 
acre  of  ground,  acquired  an  easement  there- 
under of  Indefinite  location,  but  not  the  right 
to  enlarge  Its  scope  when  It  had  been  once 
fixed  and  exercised  In  a  definite  manner. 
This  defendant,  acting  under  Its  grant,  lo- 
cated Its  reservoir  at  the  Middle  Spring,  and 
occupied  therewith  so  much  of  the  land  as  It 
deemed  necessary  for  Its  purposes,  and  now, 
since  the  extent  of  the  grant  as  determined 
by  the  defendant  at  the  time  has  been  ac- 
quiesced In  by  the  parties  for  10  years,  It  Is 
committing  an  act  which  amounts  to  an  en- 
largement of  the  easement,  and  violates  the 
rule  that,  when  a  grant  Is  made  In  terms  so 
general  or  Indefinite  that  Its  construction  Is 
oncertaln  and  ambiguous,  the  contemporan- 
eous acts  of  the  parties  giving  a  practical 
construction  to  It  Is  to  be  taken  as  a  manl- 
ftoatatlon  of  the   Intention  of  the  imrtlea. 


"When  a  right  granted  has  been  once  exer- 
cised In  a  fixed  and  defined  course  with  the 
full  acquiescence  and  consent  of  both  parties, 
it  cannot  be  changed  at  the  pleasure  of  the 
grantee.  If  it  be  admitted  that  he  has  the 
right  originally  to  select  the  place  In  -wblch 
the  easement  Is  to  be  enjoyed,  he  cannot 
afterwards  alter  it  Convenience  and  Justice 
both  require  this  limitation  on  the  right  other- 
wise It  would  be  open  to  questions  of  great 
doubt,  and  would  make  the  servient  estate  in 
a  great  measure  subject  to  the  unrestrained 
control  of  the  owner  of  the  easement"  Jen- 
nlson  V.  Walker,  77  Mass.  423.  To  the  same 
effect  Is  the  opinion  of  Mr.  Justice  Knapp,  de- 
livering the  Judgment  of  our  Court  of  Er- 
rors and  Appeals  In  Jaqul  v.  Johnson,  27  V. 
J.  Eq.  626.  See,  also,  Wynkoop  v.  Burger,  12 
Johns.  (N.  T.)  222;  Lore  v.  Stiles,  25  N.  J. 
Eq.  381-S8a 

To  adopt  the  view  of  the  defendant  In  this 
case  would  permit  It  from  time  to  time,  with- 
out limitation,  whenever  It  saw  fit  to  pass 
and  repass  over  the  lands  of  the  complain- 
ants, either  to  make  constant  enlargements  of 
the  reservoir,  or  to  sink  driven  wells  at  Its 
pleasure,  thereby  Imposing  a  oontinning  bur- 
den upon  the  servient  tenement  which  could 
not  have  been  within  the  Intention  of  either 
party  when  the  grant  was  made.  The  grantor 
may  be  willing  to  suffer  the  Inconvenience 
of  a  single  Inva'slon  necessary  for  the  pur- 
I>ose  of  constructing  defendant's  works,  bat 
It  by  no  means  follows  that  he  would  contract 
to  allow  constant  invasions  covering  an  In- 
definite period,  and  Justice  requires  that  this 
defendant  be  limited  to  the  selection  made 
by  It  as  to  the  extent  of  the  easement  to  be 
enjoyed  by  It  under  the  indefinite  terms  of 
this  grant 

As  the  defendant  Is  putting  npon  complain- 
ants' land  a  permanent  structure,  and  under 
Its  claim  of  right  may  continue  to  sink 
numerous  wells,  which,  In  my  opinion,  it  has 
no  right  to  do,  I  will  advise  a  decree  restrain- 
ing it 


FLATTAU  V.  LOGAN  et  aL 

(Court  of  Chauoery  of  New  Jersey.    Jan.  19. 
1007.) 

Speooto  Pkbtobmance— TiTLK  TO  Pbopebtt. 
A  court  of  equity  will  not  decree  the  specific 
performance  by  vendor  of  a  contract  for  the 
sale  of  land,  whoi  the  vendor  is  not  the  owner 
of  the  equitable  title  of  the  land  which  he  haa 
agreed  to  ■convey. 

[Ed.  Note.— For  cases  In  point  see  Cent  Die 
vol.  44.  Specific  Performance,  |  196.] 

(Syllabns  by  the  Court) 

BUI  by  William  H.  Flattau  against  Annie 
B.  Logan  and  Patrick  J.  Logan.  BUI  dis- 
missed. 

Complainant  as  vendee,  series  ^)eciflc  per- 
formance from  his  vendor,  of  a  emitract  for 
the  sale  of  certain  lands  In  the  <Atj  of  Long 
Branch.    Defendants  move  against  tbe  bill  of 
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ooiiiplnlnt,  pursuant  to  rule  213  of  this  court, 
upon  the  ground  that  the  facts  set  forth  In 
the  bill  disclose  a  contract  upon  the  part  of 
the  vendor  to  convey  lands  of  which  he  Is 
not  the  owner,  as  well  as  a  contract  In  which 
tliere  is  an  absence  of  mutuality  of  obligation, 
and  which  a  court  of  equity  will  not,  in  con- 
sequence, enforce  by  Its  decree.  The  bill 
avers  the  execution  of  a  contract  In  writing 
between  the  parties,  wherein  defendants 
agreed  to  sell,  and  complainant  to  purchase, 
certain  lands  for  a  price  and  at  a  time  named 
In  the  contract,  free  from  all  incumbrances 
or  liens  (except  a  certain  mortgage  which 
complainant  agreed  to  assume),  and  that  com- 
plainant made  the  first  payment  according  to 
the  terms  of  the  contract  and  tendered  the 
balance  at  the  time  named  in  the  contract; 
and  that  defendants  have  failed  to  perform 
their  agreement,  and  claim  that  they  cannot 
make  a  deed  to  the  land  free  from  Incum- 
brances and  liens  because  of  the  existence 
of  a  prior  agreement,  made  by  them,  and  re- 
(orded  prior  to  the  nfrreoniont  with  complain- 
ant, wherein  they  agreed  to  convey  the  same 
innd  to  another  i)er8on ;  and  also  because  of 
the  pendency  of  certain  condemnation  pro- 
feedings  In  the  Supreme  Court  for  the  appro- 
priation of  the  land  In  question,  In  which 
cause  a  Us  pendens  was  filed  and  recorded 
prior  to  the  execution  of  the  agreement  with 
complainant  The  bill  avers  the  existence  of 
the  prior  agreement  and  Its  record,  and  the 
lis  pendens  and  its  record  as  prior  In  date 
to  lie  agreement  sought  to  be  enforced,  and 
prays  that  defendants  may  be  decreed  to  con- 
vey the  land  In  question  to  complainant,  freed 
and  discharged  of  these  Hens  and  incum- 
brances. 

John  W.  Siocum,  for  complainant.  J. 
Fithian  Tatem,  for  defendants. 

LEAJIING,  V.  C.  (after  stating  the  facts). 
It  seems  manifest  that  a  decree  of  specific 
performance  cannot  properly  be  made  In  this 
case.  If  the  prior  recorded  agreement  for 
the  sale  of  the  land  in  question  is  a  valid  and 
subsisting  agreement,  and  the  bill  does  not 
tiuggest  to  the  contrary,  the  equitable  title  to 
the  lands  has  passed  from  defendants,  and 
they  cannot  be  regarded  as  the  ovmers  of  the 
lauds  which  the  bill  seeks  to  compel  them 
to  convey  to  complainant.  The  pendency  of 
the  condemnation  proceedings  In  like  man- 
ner renders  It  impossible  for  defendants  to 
convey  the  land  to  complainant  in  the  man- 
ner agreed.  It  had  been  repeatedly  held  by 
this  court  that  It  will  not  decree  the  specific 
performance  by  a  vendor  of  a  contract  for 
the  sale  of  land  where  the  vendor  Is  not  the 
owner  of  the  land  which  he  has  agreed  to 
convey.  The  inability  of  the  court  to  en- 
force such  a  decree  Is  alone  a  sufficient 
ground  for  Its  refusal  to  act  in  such  cases. 
Welsh  V.  Bayaud,  21  N.  J.  Eq.  186 ;  Peeler  v. 
I^evy,  26  N.  J.  Eq.  330 ;  Ten  Eyck  v.  Manning, 
52  N.  J.  Eq.  47,  27  AU.  900;  Hopper  T.  Hop- 
per, 16  N.  J.  Eq.  147,  149. 


It  is  frequently  said.  In  cases  of  this  class, 
that  inasmuch  as  the  vendee  cannot  enforce 
specific  performance  against  his  vendor  who 
Is  without  title,  such  a  vendor  will  not  be 
permitted  to  enforce  the  contract  against  his 
vendee.  Contracts  of  this  class  are  there- 
fore frequently  regarded  as  without  that 
mutuality  of  obligation  and  remedy  which 
should  exist  to  entitle  them  to  be  specifically 
enforced  at  the  instance  of  either  party.  Ten 
Eyck  V.  Manning,  supra. 

I  find  the  motion  of  defendants  to  be  well 
founded,  and  will  advise  a  decree  dismissing 
the  bill. 


STBELMA^  V.  BLACKMAN. 

(Court  of  Chancery  of  New  Jersey.    Jan.  14, 
1007.) 

Quieting   Title  —  Possession  —  Remedy  at 

Law. 

The  purpose  of  the  statutory  bill  in  equity 
to  quiet  title  to  lands,  authorized  by  3  Gen.  St. 
p.  3486.  Is  to  aSEord  a  remedy  to  a  person  In 
peaceable  possession  of  lands  where  no  adequate 
remedy  at  law  exists.  The  statutory  bill  will 
not  be  entertained  where  it  appears  that  de- 
fendant entered  upon  the  land  in  question  and 
plowed  it  for  purposes  of  cultivation  only  a 
few  weeks  before  the  bill  was  filed  and  that, 
before  the  bill  was  filed,  complainant  knew  that 
the  plowing  had  been  done  and  was  informed  by 
hla  neighbors  that  it  had  been  done  by  defend- 
ant and,  by  a  reasonable  effort,  could  have 
procured  the  necessary  evidence  of  the  act  of 
defendant  to  have  based  an  action  at  law  against 
him. 

(Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  41,  QnietinK  Title,  §S  5^12.] 

(Syllabus  by  the  Court) 

BUI  by  John  B.  Steelman  against  Andrew 
Blackman.    BUI  dismissed. 

Bourgeois  &  Sooy,  for  complainant  H.  R. 
Coulomb,  for  defendant 

LBAMING,  V.  C.  (orally).  The  bill  is  fil- 
ed under  our  statute  (3  Gen.  St.  p.  3486)  to 
quiet  title  to  a  tract  of  land  In  Atlantic  coun- 
ty. Defendant  having  asked  for  a  feigned 
issue,  pursuant  to  the  statute,  the  present 
hearing  has  been  confined  to  the  preliminary 
inquiry  as  to  whether  complainant  la  entitled 
to  pursue  the  statutory  remedy. 

To  entitle  complainant  to  pursue  this  rem- 
edy in  this  court  it  must  appear  that,  at  the 
time  the  bill  was  filed,  he  was  In  peaceable 
possession  of  the  land  In  question.  The  pur- 
pose of  this  statute  Is  to  afford  a  remedy  In 
this  court  where  none  exists  at  law,  and  the 
requirement  of  the  statute  that  complainant 
must  be  In  peaceable  possession  is  but  the 
equivalent  of  a  statement  that  the  remedy 
under  the  statute  will  be  confined  to  that 
class  of  cases  where  the  law  courts  fail  to 
afford  an  adequate  remedy. 

The  proofs  disclose  that  about  a  week  be- 
fore this  bill  was  filed,  defendant  entered  up- 
on the  land  in  question  and  for  a  half  day 
p!'iv.-cr1  the  land  for  the  purpose  of  cultlva- 
tlo:!.    After  the  bill  was  filed  defendant  fin- 
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Ished  the  plowing  and  cultivated  the  land. 
The  proofs  also  dladoae  that,  at  the  time  the 
bill  was  filed,  complainant  knew  that  the 
plowing  had  he&i  done,  and  that  he  was  in- 
formed by  hit  neighbors  that  it  had  been 
done  by  defendant  I  am  entirely  clear  that, 
under  these  conditions,  It  was  incumbent  up- 
on complainant  to  exercise  at  least  a  rea- 
sonable effort  to  procure  the  necessary  evi- 
dence upon  which  to  base  an  action  at  law 
before  he  could  properly  apply  to  this  court 
for  the  statutory  remedy  under  the  claim  of 
a  peaceable  possession.  The  trespass  upon 
the  land  in  question  was  of  no  ordinary  char- 
acter, and  the  certain  ascertainment  of  who 
did  the  plowing  was  necessarily  easy  of  ac- 
complishment, and  my  judgment  is  that  that 
duty  rested  upon  complainant  before  he  be- 
came entitled  to  avail  himself  of  this  statu- 
tory action.  Had  complainant  made  a  rea- 
sonable effort  to  ascertain  who  did  the  plow- 
ing and  failed  to  procure  the  necessary  evi- 
dence to  enable  him  to  maintain  an  action  at 
law,  a  different  condition  would  now  be  pre- 
smted,  but,  in  view  of  the  well-recognized 
purpose  of  the  statute  to  aftord  a  remedy  on- 
ly where  no  remedy  at  law  exists,  I  am  of 
the  opinion  that  complainant  Is  not  entitled 
to  Invoke  the  aid  of  the  act 

I  entertain  some  doubt  as  to  the  admissi- 
bility of  the  testimony  touching  the  proceed- 
ings before  the  township  committee  and  the 
notice  given  by  the  township  clerk.  I  will, 
however,  deny  the  motion  to  strike  it  out 
and  the  complainant  may  have  the  benefit  of 
my  refusal  to  exclude  it 

I  will  advise  a  decree  dismissing  the  bill 
for  want  of  Jurisdiction  of  this  court  to  en- 
tertain It 


LANDIS  TP.  V.  MIIiLYILIiB  OAS> 
LIGHT  CO. 

(Court  of  Chancery  of  New  Jerswr.    Jan.  19, 
1907.) 

1.  Gas— TJsa   or   Hiohwat— Injumotion    bt 
Town. 

A  township  may,  by  bill  in  eqnlty,  prevent 
the  use  of  its  highways  by  a  gaa  company  which 
is  engaKPd  in  the  act  of  laying  gas  pipes  in 
such  highways  without  legislative  authority. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  24,  Gas,  i  2.] 

2.  SAin. 

The  relief  granted  to  the  township.  In  such 
case,  may  also  prevent  the  use  of  gas  pipe  al- 
ready wrongfully  laid  in  the  highways  of  the 
township,  when  the  pipe  so  laid  has  not  been 
connected  with  bnildfngB  or  brought  into  use. 

3.  Towns— QOVKBHMKHTAl     FOWXBS— RXVUW 
BT  COUBT. 

The  propriety  of  a  resolntion  of  a  town- 
ship committee,  anthoriiing  the  filing  of  a  bill 
to  restrain  the  use  of  its  mghways,  is  a  legisla- 
tive, and  not  a  Judicial,  question,  and  the  exercise 
of  snch  legislative  dlsaretion  by  the  township 
committee  will  not  be  interfered  with  by  this 
court  in  the  absence  of  manifest  fraud. 

4.  Gas— OccTTPATion    07    Hiohwatb— Pipes. 

Defendant  company  held  to  be  without  leg- 
islative authority   to  occupy   the  highways  of 


complainant  township  for  the  purpose  of  lay- 
ing gas  pipes  therein. 
(ByUabns  by  the  Court) 

Bill  by  the  township  of  Landls  against  the 
Millville  Gaslight  Company  for  an  Injunc- 
tion.   Preliminary  injunction  granted. 

The  bill  la  filed  by  the  township  of  Landis 
to  enjoin  defendant  company  from  laying 
Its  gas  pipes  in  the  highways  of  that  town- 
ship. Defendant  claims  the  right  under  its 
charter  (Act  P.  L.  1867,  p.  452,  c  164).  The 
cause  has  been  heard  on  bill  and  answering 
affidavits  at  the  return  of  an  order  to  show 
cause  for  a  preliminary  Injunction. 

R.  P.  Tuller  and  French  St  Richards,  for 
complainant  L.  K.  Miller  and  Gasklll  ft 
Gasklll,  for  defendant 

LEAMING,  v.  a  In  Millville  Oasllght 
Company  v  Vineland  Light  &  Power  Company 
(not  yet  officially  reported)  66  Atl.  604,  the 
provisions  of  defendant's  charter  are  quoted 
and  considered  at  some  length.  Defendant's 
charter  act  granted  to  It  the  right  to  lay 
gas  pipes  in  the  streets  of  the  "town  of  Miil- 
Tllle  and  Its  vicinity."  Millville  was  then 
(1867)  an  nnlncoiporated  village  in  the  town- 
ship of  Millville,  and  the  boundaries  of  the 
township  of  Millville  at  that  time  Included 
the  territory  now  comprising  the  township  of 
Landls.  In  the  opinion  referred  to  the  view 
18  entertained  that  the  language  "the  town 
of  Millville  and  its  vicinity"  refers  to  the 
village  of  Millville  and  Its  vicinity,  and  not 
to  the  township  of  Millville  and  its  vicinity. 
The  view  is  also  therein  expressed  that  with- 
out something  to  show  that  the  expression 
"MUIville  and  vicinity"  was  intended  to  in- 
clude more  territory  than  would  naturally  be 
Imported  by  that  expression,  the  language 
could  not  properly  be  understood  to  Include 
the  entire  township  of  Millville  as  It  then 
existed.  I  still  entertain  the  views  express- 
ed in  that  opinion ;  and  I  find  nothing  In  the 
record  in  the  present  case  to  indicate  a  dif- 
ferent legislative  intent  in  the  use  of  the  lan- 
guage. Upon  the  record  before  me,  I  feel 
obliged  to  hold  that  the  rights  conferred  up- 
on defendant  company  in  the  act  of  1857  re- 
lated to  the  territory  then  comprishig  the  vil- 
lage of  Millville  and  Its  immediate  vldnity. 
In  Madison  v.  Morrlstown  Gaslight  Company, 
20  N.  J.  Eq.  356,  368,  64  Atl.  439,  similar 
language  similarly  used  is  commented  upon 
as  follows: 

"Yicinity,  as  used  in  the  statute,  applies 
only  to  the  streets,  lanes,  alleys  and  public 
places  adjoining  the  villag:e  of  Morrlstown. 
•  •  •  The  act  of'  Incorporation  of  defend- 
ant company  is  not  difficult  of  construction. 
Its  language  construes  itself.  The  company 
is  incorporated  to  supply  gas  'for  the  purpose 
of  lighting  the  streets,  buildings,  manufac- 
tories and  other  places  situated  in  Morris- 
town  and  Its  vicinity.'  Every  building  or 
other  place  in  Morristovm  may  be  lifted. 
Buildings  in  the  vicinity  of  Morrlstown  may 
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•lao  be  lighted.  The  Intent  was  to  give  tbe 
defendant  the  right  to  lay  gas  pipes  and 
light  MorrlBtown  and  the  buildings  or  fac- 
tories lying  in  Its  vicinity— that  la,  adjoin- 
ing Morrlstown." 

The  Tlewi  expressed  In  the  opinion  quoted 
moBt,  In  the  absence  of  distinguishing  fea- 
tnrea,  be  accepted  by  this  court  as  an  author  I* 
tatlve  declaration  of  the  true  significance  of 
the  language  used  In  the  act  It  is  unneces- 
sary to  here  consider  whether  the  word 
•vicinity"  Included  all  the  territory  now  oom- 
IHTising  the  city  of  MillTille,  as  that  territory 
is  not  in  dispute  In  this  cause ;  but  I  am  en- 
tirely dear  that  the  word  "vicinity,"  given 
the  Import  already  defined,  cannot.  In  view 
of  the  physical  conditions  disclosed  by  the 
record,  be  reasonably  treated  as  including 
any  territory  now  embraced  within  the  bound, 
arles  of  the  township  of  Landls.  In  1867 
tbB  territory  between  the  outskirts  of  the 
Tillage  of  MlllvIIIe  and  the  point  where  the 
present  boundary  line  of  the  township  Is  lo- 
cated— a  distance  of  one  and  one  half  or 
two  miles— was  an  outlying  country  district, 
and  unoccupied  by  any  buildings  except  a 
few  farm  houses;  and  substantially  the 
same  conditions  appear  to  have  existed  in 
1864,  when  the  township  of  I>andis  was  set 
off  from  the  township  of  Mlllvllle.  The 
territory  now  In  dispute,  extending  from  the 
boundary  line  northward  toward  the  present 
borough  of  Yineland,  was  of  substantially  the 
same  character.  It  would  clearly  be  doing 
violence  to  the  views  expressed  by  the  Court 
of  Errors  and  Appeals,  above  quoted,  to  h<^d 
that  any  part  of  this  territory  now  in  the 
township  of  liondls  was  contemplated  by  the 
lanpmage  of  the  legislative  grant  In  question. 
In  view  of  the  physical  conditions  then  exist- 
ing, as  disclosed  by  the  present  record.  It 
follows  that  defendant  must,  at  this  time, 
be  treated  as  without  legislative  authority  to 
occupy  the  highways  of  the  township  of  Lan- 
dls for  the  purpose  of  operating  its  gas  plant 

It  is  also  urged,  on  behalf  of  defendant 
tbnt  this  court  cannot  properly  forbid  the 
nse  of  that  portion  of  the  gas  pipe  which  had 
already  been  laid  In  the  township  of  Landis 
when  the  restraining  order  In  this  cause  is- 
med.  The  application  for  a  mandatory  writ 
compelling  the  removal  of  the  pipe,  already 
in  place,  will  not  be  entertained  before  final 
hearing;  but  the  conclusion  already  reached 
to  the  effect  that  defendant  is  without  au- 
thority to  occupy  the  highway  In  question 
with  gas  pipes,  If  sound,  manifestly  justifies 
this  court  in  restraining  defendant  from  tak- 
ing the  pipe  Into  nse  as  a  part  of  its  system. 
At  present  the  pipe  merely  occupies  the  high- 
way at  a  place  where  the  township  Is  author- 
ized to  permit  another  company  to  occupy  It 
Should  the  pipe  be  now  brought  Into  use  as 
a  part  of  the  system  of  defendant  company 
and  operated  to  supply  gas  to  consumers 
along  the  line  of  the  highway,  the  privilege 
enjoyed  by  the  township  to  treat  with  or  In- 
duce another  company  to  occupy  the  highway 


for  a  similar  purpose  would  be  materially 
affected. 

Defendant  also  urges  that  the  record  dis- 
closes that  the  present  bill  Is  not  filed  by  the 
township  in  good  faith ;  but  that  the  bill  is 
essentially  one  at  the  relation  of  an  opposi- 
tion company.  I  am  unable  to  reach  this  con- 
clusion. The  propriety  of  the  resolution  au- 
thorising the  filing  of  the  present  bill  is  a 
legislative,  and  not  a  Judicial,  question,  and 
the  exercise  of  legislative  discretion  cannot 
be  Interfered  with  by  this  court  in  the  al>- 
sence  of  manifest  fraud. 

I  will  advise  a  preliminary  injunction,  cov- 
ering the  scope  of  tiie  present  restraining  or- 


BENNETT  v.  BRIOOS. 
(Snpreme  Oonrt  of  New  Jersey.    Jan.  24, 1907.) 

1.  Bastards  —  Pboceedinos  —  Bkoubitt    fob 

APPSARAI?CX 

P.  L.  1898,  p.  961,  (  5,  la  relation  to  bas- 
tardy proceedinira,  provides  that  when  the  ner- 
Bon  diarged  la  brought  before  the  ma^strate, 
he  shall  proceed  without  unnecessary  delay  to 
make  an  examination  of  the  matter.  Held,  that 
it  was  error  for  the  magistrate,  when  defendant 
was  brooght  before  him,  to  take  a  bond  for  de- 
fendant's appearance  after  the  birth  of  the 
child,  as  the  magistrate  should  have  proceeded 
under  the  statute. 

2.  Samb— Vauditt  of  Bond. 

Though  an  ezamininic  magistrate  in  bas- 
tardy proceedings  has  authority  to  adjourn  for 
sufficient  reasons,  for  a  time  not  exceeding  six 
weeks,  and  to  take  a  bond  for  the  appearance 
of  the  defendant  at  the  adjourned  day,  a  Ixind 
conditioned  for  the  appearance  of  the  defendant 
after  the  birth  of  the  child,  not  naming  any 
day  for  defendant's  api>earance,  was  of  no 
validity. 

(Ed.  Note.— For  cases  bt  point  see  Cent  Dig. 
vol.  6,  Bastards,  f  180.1 

3.  BaIO— JUBISDICnON. 

P.  L.  1898,  p.  961.  I  5,  in  relation  to  bas- 
tardy, provides  that  when  defendant  is  brought 
before  the  magistrate,  he  shall  proceed  without 
unnecessary  delay  to  make  an  examination  of 
the  matter.  HeM  that  where  the  magistrate, 
instead  of  proceeding  to  make  the  examination, 
erroneously  took  a  bond  from  defendant  for  his 
appearance  after  the  birth  of  the  diild,  and 
thereafter  a  second  warrant  was  issued,  the 
ri^t  to  proceed  was  not  lost  by  the  discharge 
of  defendant  when  brought  in  for  the  first 
time. 

4.  Cbihihal  Law— Fosmbb  Jiopabdt. 

A  contention   that  defendant  was  twice 
put  in  Jeopardy  was  of  no  merit 

B.  Babtabds  —  EviDEHCx  —  Testiuort     of 

P&08ECUTRTX* 

P.  L.  1808,  p.  961,  provides  that  on  the 
bringing  in  of  the  defendant  in  bastardy  pro- 
ceedings the  magistrate  shall  examine  the  wo- 
man in  the  presence  of  the  defendant.  Held. 
that  the  fact  that  the  mother  of  the  bastard 
had  died  before  the  examination  was  no  bar  to 
the  proceedings.  If  the  case  could  be  proved 
against  the  defendant  by  any  other  evidence. 

Certiorari  to  review  an  order  of  the  com- 
mitting magistrate  In  bastardy  proceedings, 
by  Charles  E.  Bennett  as  overseer  of  the 
poor,  against  Elmer  Brlggs.    Reversed. 
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Argaed  November  term,  19(XS,  before  FORT, 
OARRETSON,  and  REED,  JJ. 

LewiB  S.  Miller,  for  prosecutor. 

REED,  J.  Tbls  writ  brings  up  an  order 
made  by  a  magistrate  dismissing  a  proceed- 
ing in  bastardy.  Tbere  bad  been  a  regular 
complaint  to  tiie  magistrate  by  an  overseer 
of  the  poor,  an  examination  of  the  woman 
who  declared  berself  to  be  pregnant  witb  a 
cblld  likely  to  t>e  bom  a  bastard,  and  a  war- 
rant issued  by  tbe  magistrate  for  tbe  arrest 
of  tbe  putative  fatber.  Wben  the  defendant 
was  brouglit  before  tlie  magistrate,  that 
oflScer,  evidently  thinking  tbat  no  further 
order  could  be  made  until  after  the  birth 
of  tbe  child,  took  a  bond  from  tbe  defend- 
ant, and  discharged  bim.  The  tx>nd  was 
executed  on  March  9,  1905,  and  was  condi- 
tioned for  the  appearance  of  tbe  defendant 
after  tbe  child  should  be  born.  This  was 
emmeons,  as,  under  tbe  bastardy  act  now  in 
force  (P.  L.  1898,  p.  961,  I  61),  the  magis- 
trate should  have  proceeded  without  un- 
necessary delay  to  bear  tbe  matter  himself, 
or,  if  a  Jury  was  demanded,  he  should  have 
issued  a  venire.  He  had  power  to  adjourn 
for  sufficient  reasons,  for  a  time  not  ex- 
ceeding six  weeks  and  to  take  a  traud  for  the 
appearance  of  tbe  defendant  at  the  adjourn- 
ed day.  Tbe  bond  actually  taken,  with  tbe 
consent  of  the  defendant,  was  of  no  validity 
because  no  day  was  named  for  the  appear- 
ance of  the  defendant  On  June  6tb  tbe 
mother  was  delivered  of  a  child.  On  July 
21st  the  magistrate  Issued  a  second  warrant 
Wben  the  defendant  was  brought  in  by  tbe 
constable^  hia  lawyer  moved  to  set  aside  the 
warrant  and  dismiss  the  suit  because  of  the 
previous  arrest  This  the  magistrate  appar- 
ently denied,  although  he  certifies  that  he 
affirmed  this  motion,  for  be  took  from  de- 
fendant a  new  bond  for  his  appearance  on 
August  24tb.  On  August  24th  another  at- 
torney appeared  for  defendant  and  filed  a 
demand  tbat,  If  tbe  magistrate  should  pro- 
ceed to  bear  the  case,  then  tbat  the  examina- 
tion of  tbe  mother  should  be  in  the  defend- 
ant's presence.  The  mother  had,  in  tbe 
meantime,  died,  and  the  above  demand  was 
made  upon  the  assumption  that  there  could 
be  no  bearing  unless  the  mother  was  present 
and  was  sworn.  The  magistrate  accepted 
this  view  and  dismissed  the  proceedings. 
In  this  I  think  the  magistrate  erred. 

Respecting  the  validity  of  the  second  war- 
rant, there  is  no  substance  in  tbe  insistence 
of  defendant's  counsel  that  it  put  defend- 
ant twice  in  jeopardy.  The  first  warrant 
put  him  in  no  jeopardy.  Nor  do  I  think  tbe 
right  to  proceed  upon  the  complaint  and  ex- 
amination was  lost  by  the  discharge  of  the 
defendant  when  brought  in  the  first  time. 
Tbe  warrant  was  simply  process  to  secure 
defendant's  presence,  and  the  bond  was  de- 
signed to  accomplish  the  same  purpose.  If 
the  lx)nd  had  contained  a  condition  for  de- 
fendant's appearance  on  a  certain  day  and 


be  bad  not  appeared,  I  think  a  second  war- 
rant could  have  gone.  The  first  warrant 
became  ineffective  to  secure  the  defendants 
presence  at  a  hearing,  and  therefore  tbe  sec- 
ond became  necessary.  Tbe  application  of 
the  overseer  and  the  examination  of  the 
mother  were  before  the  magistrate  as  juris- 
dictional facts  when  be  Issued  both  warrants, 
and,  in  the  circumstances,  supported  tbe 
second  as  well  as  tbe  first 

Such  being  tbe  situation  at  tbe  time  fixed 
for  the  bearing,  tbe  question  arises,  namely, 
was  the  magistrate  justified  in  dismissing 
tbe  proceedings  because  the  mother  of  the 
bastard  had  died?  The  magistrate  thought 
so,  because  the  provision  in  section  5  of  the 
bastardy  act  is  that  the  said  magistrate  shall 
proceed  to  make  examination  of  the  matter, 
and  shall  examine  the  mother  of  such  bas- 
tard, or  tbe  woman  so  pregnant,  on  oath,  in 
the  presence  of  the  person  so  charged,  touch- 
ing tbe  fatber  of  such  child,  and  shall  hear 
any  proofs  that  may  be  offered  In  relation 
thereto.  P.  L.  1898,  p.  961.  This  clause 
first  appeared  in  the  revised  act  of  1874 
(1  Gen.  St  142,  par.  7).  The  previous  act 
of  1858  (Nixon,  Dig.  p.  72,  par.  12)  provided 
only,  tbat  the  justices  should  proceed  to 
examine  the  cause  and  circumstances,  and 
make  such  order  as  they  should  think  fit 
The  query  is,  what  was  the  purpose  of  In- 
troducing Into  the  act  of  1874  the  require- 
ment tbat  the  mother  should  be  examined 
in  tbe  presence  of  tbe  defendant?  Tbe  re- 
quirement seems  to  tie  for  the  benefit  of  the 
defendant  It  emphasizes  tbe  fact  that  tlie 
original  examination  shall  have  no  efficacy 
upon  the  hearing.  Nor  shall  any  other  ex- 
amination of  tbe  mother,  unless  in  the  pres- 
ence of  the  defendant,  with  the  privilege  of 
cross-examination,  and  the  opportunity  to 
refute  her  testimony  by  tbat  of  tbe  defend- 
ant or  of  other  witnesses. 

But  I  do  not  think  that  It  was  tbe  legis- 
lative Intent  to  command  tbe  magistrate  to 
do  the  impossible.  Nor  do  1  think  tbat  It 
was  Intended  tbat  it,  by  tbe  intervening 
death  of  tbe  mother,  ber  examination  became 
Impossible,  the  defendant  should  be  discbai^ 
ged  and  the  proceeding  dismissed.  If  it  had 
been  intended  tbat  tbe  proceedings  should 
end  in  such  a  contingency  and  tbe  bastard 
left  to  tbe  care  of  tbe  overseer  with  no  re- 
course to  the  fatber,  I  think  the  statute 
would  have  said  so  in  unmistakable  language. 
As  the  matter  stood  at  tbe  time  fixed  for 
tbe  bearing,  the  overseer  had  lost  tbe  testi- 
mony of  the  mother,  but.  If  he  could  prove 
his  case  by  other  testimony,  I  think  be  had  a 
right  to  do  so.  It  is  to  be  observed  that  the 
examination  of  the  mother  at  tbe  bearing 
stands  upon  a  different  footing  from  her 
original  examination.  Tbe  latter  was  a  ju- 
risdictional requirement,  without  which  no 
proceeding  could  be  Instituted,  but,  whether 
tbe  former  is  necessary  as  a  ctmdition  upon 
which  an  order  of  filiation  con  be  made, 
d^ends  upon  tbe  purpose  of  the  stahUor.v 
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requirement  Again  It  is  to  remarked  that 
proceedings  for  the  Indemnification  of  the 
public  for  the  care  of  bastards  were  not  orig- 
inated by  the  statute  of  1874.  Such  pro- 
ceedings tiad  their  origin  In  British  statutes 
long  before  the  Revolution.  So  the  present 
statute  cannot  be  said  to  grant  a  new  power 
with  a  prescription  respecting  the  manner 
of  its  exercise,  in  which  cases  it  Is  held  that 
the  power  must  be  exercised  strictly  In  the 
prescribed  way.  Sutherland  on  Statutory 
Ck>DBt.  par.  454.  Again,  In  the  construction 
of  statutes  to  compel  fathers  to  relieve  mu- 
nicipalities from  the  support  of  bastards  the 
object  of  the  court  is  to  reach  the  purpose 
of  the  law.  This  Is  Illustrated  by  the  case 
In  the  Matter  of  Thomas  Murphy,  23  N.  J. 
Law,  180,  In  which  Chief  Justice  Green,  in 
construing  acts  which  had  been  separate 
statutes,  but  had  been  fumbled  In  one  stat- 
ute, constantly  kept  in  view  the  Intent  of  the 
leglslatora,  namely,  to  efTectually  compel  the 
father  to  maintain  bis  Illegitimate  child. 

In  the  case  now  under  review,  I  think  it 
was  not  the  intent  of  the  Legislature  to 
have  the  defendant  discharged  in  the  event 
of  the  Itaother'8  death,  leaving  a  surviving 
child.  The  magistrate  should  have  proceeded 
with  the  hearing  If  there  was  other  testi- 
mony produced  to  support  the  case  of  the 
overseer. 

The  order  of  the  magistrate  dismissing  the 
proceeding  should  be  reversed,  and  the  case 
remitted. 


ATLANTIC  CITT  B.  00.  T.  JOHAN- 
SON et  al. 

(Court  of  Chancer;  of  New  Jersey.    Jan.  16, 
1907.) 

1.  JtrDOMIKT— Eqditablk      Relim— Iwjtjno- 

TIOH. 

This  court  will  enjoin  the  execution  of  a 
judgment  at  law.  rendered  in  an  action  of  eject- 
ment, when  it  appears  that  the  defendant  in 
the  legal  action  had  an  equitable  estate  In  the 
locus  in  quo  which  was  sufficient  to  afford  him 
equitable  protection  aii^nst  dispossesaion  at 
the  instance  of  the  plaintiff  and  the  existence 
of  which  equitable  estate  afforded  no  defenne 
in  the  court  of  law. 

lEd.  Note.— For  cases  in  point,  see  Cent.  DIk. 
vol.  30,  Judgment,  i  800.] 

2.  Frauds,  Statute  of— Ejectmint— Tbusts 
— Eqttitablb  RELicr. 

Where  the  defendant  In  ejectment  pur> 
chased  the  locus  In  quo  by  imrol  agreement  from 
the  predecessor  in  title  of  the  plaintiff,  and 
paid  the  full  consideration  of  the  purchase,  and 
entered  into  iiossession  by  consent  of  the  ven- 
dor, the  statute  of  frauds  is  not  a  Iwr  to  the 
existence  of  an  equitable  estate  in  the  pur- 
chaser. A  subsequent  purchase  of  the  land 
from  the  record  owner  by  the  plaintiff  in  eject- 
ment, at  a  time  when  the  defendant  in  eject- 
ment was  In  visible  possession  under  his  prior 
purchase,  is  with  constructive  notice  of  the 
equitable  estate  of  the  defendant,  and  consti- 
tutes the  subsequent  purchaser  a  trustee  of  the 
legal  estate  for  the  l>eneflt  of  the  prior  pur- 
rlnser.  As  such  trustee  the  subsequent  pur- 
chaser  can   maintain   an   action    of   ejectment 


against  his  cestui  que  trust,  and  the  latter  can 
only  defeat  recovery  in  a  court  of  equity. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  H  834-341.] 

S.  Same. 

The  fact  that  the  locus  in  quo  was  a  high- 
way, and  that  the  possession  of  defendant  con- 
sisted of  the  occupancy  of  the  highway  with  a 
steam  railway,  does  not  militate  against  the 
application  of  the  principles  defined. 
(Syllabus  by  the  (3ourL) 

Bin  by  the  Atlantic  City  Railroad  Company 
against  Alfred  Jobanson  and  others.  Pre- 
liminary Injunction  ordered. 

Alfred  Johanson  and  wife,  two  of  the  pres- 
ent defendants,  are  In  possession  of,  and 
claim  to  own,  certain  lots  of  land  on  the 
north  side  of  Salem  street,  between  Burling- 
ton street  and  Broadway,  Gloucester,  and 
claim  to  own  the  fee  of  Salem  street.  In  front 
of  the  lots,  to  the  center  line  of  that  street, 
subject  alone  to  the  servitude  occasioned  by 
the  public  highway.  Complainant  is  a  rail- 
way corporation,  and  the  line  of  Its  railway 
is  located  in  part  on  that  part  of  the  street 
between  the  lots  of  Jobanson  and  wife  and 
the  center  line  of  the  street  An  action  of 
ejectment  was  brought  by  the  Johansons 
against  complainant.  In  the  Supreme  Court 
of  this  state,  to  enforce  the  removal  of  com- 
plainant's railway  from  that  part  of  the 
street  referred  to.  Judgment  was  rendered 
In  their  favor,  and  the  Judgment  was  after- 
wards affirmed  by  the  0)nrt  of  Errors  and 
Appeals  04  Atl.  1061.  The  writ  of  eject- 
ment is  now  In  the  hands  of  the  sheriff  of 
Camden  county  for  execution.  C!ompIaInant 
now  seeks  to  enjoin  the  execution  of  that 
writ 

The  cause  has  t>een  heard  on  bill,  answer, 
and  affidavits  at  the  return  of  an  order  to 
show  cause  for  a  preliminary  Injunction. 

Wm.  T.  Read  and  C.  V.  D.  Jollne,  for  com- 
plainant r.  D.  Weaver  and  Bleakley  & 
Stockwell,  for  defendants. 

LEAMING,  V.  0.  This  cause,  as  I  view  It 
presents  but  a  single  question:  Has  complain- 
ant an  estate  in  the  locus  In  qno  which  will 
entitle  It  to  the  protection  of  a  court  of  equity 
and  of  which  It  could  not  have  availed  itself 
as  a  defense  in  the  action  of  ejectment? 

Complainant  asserts  that  In  the  year  1875, 
the  Gloucester  Land  Company  was  the  own- 
er of  a  large  tract  of  land  comprising  the 
premises  In  dispute,  and  was  also  the  owner 
of  important  manufacturing  interests  in  that 
vicinity,  and,  by  reason  of  such  ownership, 
was  desirous  of  having  the  railway  In  ques- 
tion pass  over  the  route  now  In  dispute  for 
the  purpose  of  enhancing  the  value  of  Its 
lands  and  manufacturing  Interests,  and  to 
that  end  requested  complainant  to  abandon  a 
more  direct  and  less  expensive' route,  which 
had  been  adopted,  and  to  adopt  the  route 
desired  by  the  land  company,  and  agreed  with 
complainant  that  U  complainant  would  do 
so,  the  land  company  would  not  charge  for 
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tbe  land  to  be  occupied  and  would  convey  the 
same  to  the  complahiant,  and  that  complain- 
ant accordingly  agreed  with  the  land  company 
to  that  effect,  and  changed  Its  route  and  con- 
structed Its  road  over  the  lands  of  the  land 
company  pnnniant  to  that  agreement  (includ- 
ing the  part  of  the  route  now  In  dispute)  at 
a  greatly  Increased  cost  to  complainant,  and 
that  since  that  year  (1875)  complainant  has 
been  continuously  operating  Its  road  over  that 
route,  but  that  the  land  company  has  never 
delivered  the  deed  as  agreed.  No  written 
agreement  or  memoranda  was  executed. 

Tbe  pleadings  admit  that  In  the  year  1886 
tbe  Oloucester  Land  Company  conreyed  the 
lots  now  owned  by  defendants  to  Eatbet  B. 
Gibbon,  by  deed  describing  the  lots  as  abut- 
ting on  Salem  street,  and  that  in  the  year 
1903  Esther  E.  Gibbon  conveyed,  by  a  similar 
description,  to  defendants. 

If  these  allegati(MU  of  the  bill  are  to  be 
at  this  time  accepted  as  facts,  complainant's 
position  Is  that  of  a  purchaser  of  lands,  by 
parol  agreement,  with  possession  delivered  by 
consent  of  the  vendor,  and  with  the  agreed 
consideration  of  tbe  purchase  paid.  The  al- 
legations of  tbe  bin  fully  cover  these  ele- 
ments. The  contemplated  benefits  to  be  re- 
ceived by  the  land  company  accrued  to  it 
by  the  location  of  the  road  as  agreed,  and  the 
increased  expenditures  have  been  Incurred 
by  complainant  as  a  consideration  for  the 
promised  grant  of  the  land  occupied.  Tbe 
statute  of  frauds  is  not  a  bar  to  the  exist- 
ence of  an  equitable  estate  in  the  purchaser 
of  lands  under  these  conditions,  for  the  con- 
tract has  been  fully  performed  upon  the  part 
of  both  parties  except  as  to  the  delivery  of 
the  deed.  Young  v.  Toung,  46  N.  J.  Bq.  27, 
34,  16  AtL  821.  The  executed  agreement, 
before  delivery  of  the  deed,  constltntes  the 
purchaser  the  owner  of  the  equitable  title  to 
the  lands  and  the  vendor  holds  the  legal  title 
as  trustee  for  the  purchaser.  Courts  of  equi- 
ty deal  with  these  equitable  Interests  as  vest- 
ed equitable  estates  In  land.  Before  the  con- 
tract is  executed  by  conveyance,  the  lands 
are  devisable  by  the  vendee,  and  descendible 
to  the  heirs  as  real  estate,  and  the  personal 
representatives  of  the  vendor  are  entitled  to 
any  unpaid  purchase  money.  A  purchaser 
from  the  vendor  trustee,  with  notice  of  the 
trust,  stands  in  the  place  of  his  vendor,  and 
Is  as  much  a  trustee  as  he  was.  Haughwout 
V.  Murphy,  22  N.  J.  Bq.  631,  648;  Brinton 
V.  Scull,  55  N.  J.  Eq.  747,  766,  36  Atl.  843. 

Under  the  facts  stated,  defendants  must  be 
regarded  as  purchasers  with  notice  of  the 
rights  of  complainant  as  already  defined.  At 
the  date  of  the  conveyance  from  the  land 
company  to  Gibbon,  complainant  had  been 
In  actual  occupancy  of  the  land  for  over  10 
years,  and,  at  the  date  of  the  conveyance 
from  Gibbon  to  defendants,  for  over  25  years. 
This  visible  possession  of  complainant  oper- 
ated to  put  defendants  upon  Inquiry  as  to 
the  rights  under  which  complainant  held  pos- 
session.    Baldwin  t.  Johnson,   1  N.  J.   Eq. 


441,  455;  Dean  v.  Anderson,  34  N.  J.  Eq 
496,  606;  Hodge's  Elxecutors  v.  AxDerman, 
40  N.  J.  Eq.  99,  2  Atl.  257 ;  DeLnze  ▼.  Brad- 
bury, 28  N.  J.  Eq.  70;  Atlantic  01(7  T.  New 
Auditorium  Pier  CcMupany,  68  N.  3.  Eq.  644, 
668,  53  AU.  99;  s.  a  reversed,  67  M.  J. 
Eq.  610,  617,  69  AU.  168. 

An  equitable  estate,  of  the  character  nam- 
ed, is  not  available  as  a  defense  to  an  action 
of  ejectment  by  the  owner  of  the  legal  title. 
A  trustee  may  recover  in  ejectment  from 
his  cestui  que  trust;  the  latter  can  mal:e 
no  defense  at  law,  but  must  aeek  his  remedy 
in  equity.  Commissioners  ▼.  Johnson,  36  N'. 
J.  Eq.  211,  212;  Nlbert  v.  Baghurst,  47  N. 
J.  Bq.  201,  204,  20  Atl.  262;  Roe  t.  Read,  8 
T.  R.  122,  123;  Shine  v.  Oongh,  1  Ball  & 
Beaty,  436,  446. 

It  follows  that  complainant's  bill  is  well 
founded  unless  another  feature,  not  yet  re- 
ferred to,  operates  to  defeat  the  equitable  es- 
tate already  defined.  It  must  be,  at  this 
time,  accepted  as  a  fact  that.  In  the  year 
1876,  when  complainant  contracted  with  the 
land  company,  the  locus  in  quo  was  a  public 
highway.  The  affidavits  filed  on  behalf  of 
defendants  raider  it  impossible,  under  the 
well-defined  rules  touching  hearings  for  pre- 
liminary injunctions,  to  proceed  upon  any  dif- 
ferent assumption  of  fact  It  follows  that 
the  contract  of  the  land  company  was  to 
convey  to  complainant  the  fee  in  a  public 
highway,  at  a  time  when  the  land  company 
was  the  owner  of  the  abutting  property  and 
owner  of  the  fee  of  the  highway  subject  to 
the  public  servitude,  to  enable  complainant 
to  construct  and  operate  its  railway  longi- 
tudinally on  the  highway.  I  am  unable  to 
perceive  that  this  fact  operates  to  defeat 
complainant's  right  to  assert  its  equitable 
title  in  this  court  for  relief  against  the  action 
of  ejectment  at  law  brought  by  defoidants. 
While  the  operation  of  a  steam  railway  longi- 
tudinally on  a  public  highway  is  Inconsistent 
with  the  use  with  wtilch  the  land  is  burdened 
as  a  highway,  and  cannot  be  Justified  except 
by  legislative  authority  (Burlington  v.  Penna. 
R.  R.  Co.,  66  N.  J.  Bq.  259,  38  Ati.  849,  58  N.  J. 
Bq.  647,  43  Atl.  700),  yet  the  right  of  the  abut- 
ting owner  to  maintain  ejectment  for  its  re- 
moval is  necessarily  based  upon  the  fact  that 
he  is  owner  of  the  fee  In  the  highway  subject 
only  to  the  public  servitude,  and  is  in  no  way 
based  upon  bis  right,  as  a  member  of  the 
public,  to  remove  tbe  railway  as  a  public  nui- 
sance. Bork  V.  United  N.  J.  R.  R.  &  Canal 
Co.,  70  N.  J.  Law,  268,  57  AU.  412,  64  L.  R.  A. 
836, 103  Am.  St  Rep.  806.  It  follows  that  If 
the  equitable  title  to  the  fee  in  the  highway 
in  question  passed  to  complainant  from  the 
predecessor  In  title  of  defendants,  and  de- 
fendants purchased  with  notice  of  such  equi- 
table title,  equity  should  not  permit  an  action 
at  law,  which  is  wholly  based  upon  the  legal 
title,  and  which  action  cannot  take  the  equi- 
table title  into  consideration,  to  dispossess 
complainant  until  complainant  shall  have 
been  privileged  to  assert  his  equitable  title 


Digitized  by 


C^oogle 


N.  J.) 


PALLADINO  T.  HILPEBT. 


721 


In  this  court  as  a  bar  to  the  possessory  ac- 
tion. I  know  of  no  principle  of  law  or  policy 
which  forbids  the  segregation  of  the  fee  of 
the  highway  from  the  abutting  properties.  A 
conveyance  of  land  abutting  on  a  highway 
embraces  the  fee  to  the  center  of  the  high- 
way only  when  a  contrary  Intent  is  not  ex- 
pressed in  the  deed.  Salter  t.  Jones,  SO  N. 
J.  Law,  468,  23  Am.  Rep.  229.  I  do  not 
find  Atlantic  City  v.  New  Auditorium  Pier 
Company,  as  reported  In  67  N.  J.  Eq.  610,  59 
Atl.  168,  to  militate  against  the  view  here 
taken  that  defendants  were  purchasers  under 
conditions  which  charged  them  with  the  duty 
of  making  Inquiry  which  should  have  result- 
ed In  the  discovery  of  complainant's  equitable 
estate  in  that  part  of  the  premises  which  de- 
fendants were  purchasing  which  was  occu- 
pied by  the  highway.  In  the  decision  refer- 
red to  the  view  is  forcefully  expressed  that 
nothing  referable  to  the  then  existing  physi- 
cal conditions  could  have  naturally  suggest- 
ed a  covenant  contemplating  that  the  land 
and  view  below  high-water  mark  of  the  ocean 
Bhoold  remain  unobstructed ;  that  the  absence 
of  structures  there  was  not  naturally  refer- 
able to  restrictive  covenants.  The  present 
case  presents  radically  different  conditlODS. 
The  purchase  which  was  being  made  by  de- 
fendants Included  the  land  extending  to  the 
center  line  of  the  highway,  and  I  am  unable 
to  perceive  how  one  can  thus  purchase  prop- 
erty abutting  upon  a  highway  In  which  a 
steam  railway  is  being  longitudinally  operat- 
ed, without  being  apprised  of  a  probable  right 
upon  the  part  of  the  railway  company  em- 
anating from  a  predecessor  in  title  of  the 
land  In  question.  The  purchaser  could  not 
properly  attribute  the  occupancy  to  mere  leg- 
islative permission,  for  such  permission  could 
not  confer  the  right  of  occupancy  until  a 
corresponding  right  should  have  first  been 
acquired  from  the  owner  of  the  fee. 

The  change  of  complainant's  railway  from 
a  narrow  gauge  to  a  broad  gauge  road,  in 
the  year  1885,  with  a  possible  widening  of 
the  strip  of  ground  actually  occupied,  can- 
not be  held  to  operate  to  defeat  complainant's 
present  remedy.  It  is  not  clear  that  the  ad- 
ditional ground  which  may  have  been  oc- 
cupied by  the  road  by  reason  of  this  change 
of  gauge  was  not  covered  by  the  spirit  of  the 
original  agreement,  and  the  deed  from  the 
land  company  to  Gibbon  was  subsequent  to 
this  change.  If,  In  this  change  of  gauge,  ties 
were  lengthened  beyond  the  length  contem- 
plated by  the  original  agreement  to  convey, 
that  fact  Is  only  Important  pro  tanto.  The 
writ  sought  to  be  enjoined  runs  against  the 
entire  structure. 

It  has  been  urged  that  the  denial,  in  the 
answer,  of  the  fact  that  the  original  agree- 
ment on  which  the  bill  la  based  was  eves 
made  should  operate  to  defeat  the  applica- 
tion for  a  preliminary  Injunction.  The  erl- 
dence  of  the  original  agreement,  as  disclosed 
by  the  bill  and  Its  accompanying  afSdnvits,  Is 
not    as   satisfactory    as   might   be    desired. 

65  A.— 46. 


While  I  have  not  been  entirely  free  from 
doubt  as  to  its  sufficiency,  I  have  determin- 
ed to  accept  It  as  competent  to  establish  the 
facts  averred.  The  effort  on  the  part  of 
defendants  to  negative  these  averments  is 
wholly  without  probative  force,  as  no  posi- 
tive knowledge  is  disclosed  or  claimed  in  the 
denials  made.  Under  these  circumstances, 
the  averments  of  the  bill  should  not  be  treat- 
ed as  overthrown. 

A   preliminary    Injunction,    in    accordance 
with  the  prayer  of  the  bill,  will  be  advised. 


PALLADINO  T.  HILPERT  et  al. 

(Court  of  Chancery  of  New  Jersey.    Jan.  26, 
1907.) 

L  BzBOunoR— Bqihtablb  Rzlikf. 

If  it  be  the  role  that  a  sberift  must  first 
levy  an  execation  on  personal  proiierty  before 
levying  on  real  estate,  his  Improprie^  in  not 
doing  so  Is  a  sabject  tor  correction  by  the  court 
out  of  which  execation  issned  and  the  debtor 
cannot  Invoke  injunctive  relief. 
2.  Sams— Adequacy  ot  Fbiob. 

In  a  snit  to  restrain  an  execution  sale, 
evidence    considered,    and    hM   insufficient   to 
show  that  the  real  estate  in  question  sold  for 
an  inadequate  price. 
8.  Sauk— MiSTAKX. 

In  a  suit  to  restrain  an  execution  sale.  It 
appeared  that  before  the  writ  was  issned.  the 
attorne3rs  of  the  judxment  creditor  notified  the 
debtor  that  the  Judgment  had  been  docketed, 
and  that,  unless  be  settled,  they  would  issue  an 
execution;  that  he  paid  no  attention  to  such 
communication,  and  that  the  sheriff  in  levying, 
actually  notified  the  debtor,  and  after  the  execu- 
tion was  levied,  the  attorneys  axain  wrote  the 
debtor  notifying  him  that  Uie  property  would 
be  advertised  for  sale.  The  debtor  testified 
that  lie  had  gone  to  a  lawyer  to  have  the  judx- 
ment  opened,  and  that,  as  the  lawyer  told  him 
not  to  do  anything,  he  supposed  the  lawyer  was 
taking  care  of  him.  Held,  that  the  facts  were 
insumcient  to  show  that  the  debtor  was  under 
any  mistake  or  misapprehension  as  to  the  situa- 
tion, whereby  he  failed  to  protect  himself  at 
the  sale. 

Suit  by  Pletro  Palladlno  against  John  A. 
Hllpert  and  another,  in  which  complainant 
sought  a  preliminary  Injunction  restraining 
the  execution  of  a  sheriff's  deed  on  execation 
sale.    Preliminary  Injunction  denied. 

Heard  on  motion,  affldavits  in  support 
thereof,  and  affidavits  on  behalf  of  defend- 
ants. This  suit  was  Instituted  by  a  bill 
praying  that  a  Judgment  docketed  from  the 
district  court  of  Hoboken  in  the  Hudson 
cotmty  common  pleas  be  decreed  a  nullity 
and  void,  and  that  a  sale  of  real  estate  be- 
longing to  the  complainant,  made  by  the 
sheriff  of  Hudson  county  on  December  13, 
1906,  to  the  defendant  Scutellaro  be  de- 
clared Told.  Upon  this  bill  and  affidavits  in 
support  thereof,  a  motion  was  made  for  a 
preliminary  injtmction  restraining  the  de- 
fendant Scutellaro  from  obtaining  from  the 
siierlff  of  Hudson  county  a  deed  for  the 
premises  sold  by  the  sheriff  to  Scutellaio  at 
the  sale  aforesaid. 

Horace  L.  Allen,  Esq.,  for  complainant. 
Le<»i  Abbett,  Esq.,  for  defendant  Scutellaro. 
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GARRISON.  V.  a  The  affidavits  on  be- 
balf  of  the  complainant  eet  ont  that  In 
1886  be  owned  a  stock  of  goods,  merchandise, 
and  other  varieties  of  personal  property  of 
the  value  erf  at  least  |1,000;  that  Hilpert, 
on  the day  of obtained  a  Judg- 
ment against  him  in  the  Hoboken  district 
court  for  the  sum  of  $248.50  and  costs; 
that  the  deponent  applied  to  have  said  judg- 
ment opened;  that  the  execution  out  of  the 
district  court  was  not  attempted  to  be  levied 
upon  his  personal  property ;  that  be  believed 
that  an  injustice  had  been  done  him  by  the 
judgment  and  had  retained  an  attorney 
to  try  to  have  the  same  opened,  and  believes 
that  it  would  not  be  necessary  for  him  to  pay 
the  said  judgment,  that  he  never  knew  that 
his  real  estate  was  to  be  sold  by  the  sheriff 
to  satisfy  the  said  Judgment,  and  he  never 
knew  that  his  property  had  been  advertised 
by  the  said  sheriff;  that  be  did  not  attend 
the  sale,  although  he  could  have  easily  paid 
the  judgment  had  he  been  aware  of  his 
situation;  that  his  first  knowledge  of  the 
sherilTs  sale  was  after  It  had  been  held; 
that  his  real  estate  is  worth  $14,000,  subject 
to  a  $7,500-mortgage,  so  that  his  equity  is 
$6,500;  and  that  the  defendant  Scutellaro 
bought  In  the  property  for  the  grossly  inade- 
quate sum  of  $600.  He  produces  the  afiSdavit 
of  the  deputy  sheriff  who  made  the  levy,  in 
which  he  states  that  he  was  given  the  writ  on 
the  4th  of  October,  1906,  and  was  furnished 
with  a  description  of  the  real  estate  belong- 
ing to  the  complainant,  and  Instructed  to  levy 
upon  said  real  estate;  that  on  October  4, 1006, 
be  called  upon  the  complainant  at  his  afore- 
said property,  and  showed  him  such  writ 
of  execution  and  informed  him  that  he  levied 
upon  his  real  estate ;  and  that  he  should  come 
to  the  sherifTs  office  and  settle  said  Judgment 
He  further  avers  that  he  did  not  at  that 
time,  or  at  any  other  time,  make  any  levy 
upon  the  personal  property  of  the  complain- 
ant. There  are  also  affidavits  and  deposi- 
tions showing  that  the  sergeant  at  arms 
of  the  district  coilrt  did  not  attemp  to  levy 
upon  the  personal  property  of  the  complain- 
ant, but  made  return  that  the  writ  was  un- 
satisfied. There  are  many  averments  in  the 
affidavit  of  the  complainant  concerning  the 
original  suit  between  him  and  Hilpert,  the 
endeavor  being  to  show  that  the  defendant 
therein,  the  complainant  here,  should  have 
succeeded  In  that  suit  The  affidavits  of 
the  defendant  Scutellaro  also  contain  mat- 
ter concerning  the  original  suit,  and  he  seeks 
to  show  by  his  own  and  other  affidavits 
that  that  suit  was  properly  determined.  The 
defendant  produces  affidavits  that  the  real 
estate  of  the  complainant  is  not  worth  more 
that  $11,500;  that  the  personal  property 
contained  in  the  saloon  of  the  complainant, 
which  he  values  at  $1,000,  was  not  worth 
over  $500  or  $600,  and  that  the  fixtures  in 
said  saloon  were  covered  by  a  chattel  mort- 
gage; that  the  complainant  is  not,  as  he 
asserts   that   he   Is,   unable   to   understand 


English,  but  does  understand  the  said  lan- 
gruage,  and  has  carried  on  boslneas  with 
English  people,  and  is  capable  of  speaking 
and  understanding  that  language,  and  has 
been  in  this  country  over  20  years.  Tlie 
defendant  Scutellaro  states  the  drcumatan- 
ces  under  which  he  attended  the  aheritTs 
sale  to  show  that  it  was  by  no  arrangement 
with  Hilpert  or  with  any  other  person;  that 
he  was  the  holder  of  a  mechanic's  lien 
against  the  premises  for  a  large  sum  of  mon- 
ey, and  was  naturally  interested  in  the  mat- 
ter of  the  sale,  and,  upon  being  informed 
by  a  stranger  that  the  sale  was  to  take 
place — a  fact  which  he  bad  known  bat  bad 
forgotten — he  attended  and  bought  in  the 
property  for  $600 ;  that  the  sheriff  announced 
that  the  property  was  to  be  sold  subject 
to  certain  Incumbrances  and  liens.  These  in- 
cumbrances are  shown  to  be  as  follows:  A 
mortgage  for  $7,500;  a  mechanic's  lien  In 
favor  of  Scutellaro  for  $4,439.90,  with  In- 
terest from  April  10,  1906 ;  a  Hen  In  favor  of 
the  Fagan  Iron  Works  for  $444.20;  a  Uen 
in  favor  of  William  J.  Walsh  for  $385,  with 
interest  thereon ;  a  recognizance  in  the  court 
of  quarter  sessions  for  $200;  taxes  for  the 
year  1006  $59.40 ;  and  water  rents  amounting 
to  $21.38.  The  proofs  also  discioae:  niat 
application  was  made  by  the  comidainant 
in  the  Hoboken  district  court  to  open  the 
judgment  obtained  by  Hilpert  against  him 
in  that  court,  and  that  It  was  refused.  That 
on  July  30,  1006,  "the  writ  of  execution  was 
issued  out  of  the  district  court,  and  on  the 
31st  of  July  was  returned  unsatisfied.  That 
on  the  8d  of  August,  1906,  the  said  judg- 
ment was  docketed  in  the  court  of  common 
pleas  of  the  county  of  Hudson.  Tbat  od 
the  5th  day  of  September,  1000,  the  attor- 
neys of  the  Judgment  creditor  wrote  a  letter 
to  the  complainant  herein  in  which  they  in- 
formed him  that  they  had  docketed  the  Judg- 
ment, and  that,  unless  he  called  at  their 
office  by  Wednesday  of  that  week  and  settled 
the  judgment  they  would  proceed  to  issue  an 
execution  in  the  upper  court  and  sell  bis  prop- 
erty. To  this  letter  they  received  no  answer. 
On  the  2d  of  October,  1006,  the  execution  was 
Issued  out  of  the  court  of  common  pleas, 
and  on  the  4th  of  October  the  deputy  sheriff 
exhibited  this  execution  to  the  complainant 
herein  and  informed  him  that,  if  he  did  not 
call  at  the  sheriff's  office  and  settle  it  his 
property  would  be  sold.  That  on  the  15tli 
day  of  October,  1006,  the  attorneys  for  the 
judgment  creditor  wrote  a  letter  to  the 
complainant  herein  in  which  they  informei" 
him  that  they  bad  issued  execution  against 
him  on  the  docketed  judgment  and  had 
placed  the  same  in  the  hands  of  the  sherift, 
and  that  the  sheriff  had  informed  them 
that  he  had  notified  Palladluo  to  that  eftect, 
and  that  the  latter  had  paid  no  attention  t^ 
it  They  then  proceed  to  state  that,  unless 
this  judgment  is  settled  by  Thursday  of  tbat 
week  they  should  instruct  the  sheriff  to  adver- 
tise the  property  for  sale.    That  they  re- 
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celred  no  response  to  this  letter;  that  on 
the  22d  of  September,  1906,  they  wrote  a 
fnrtber  letter  in  which  they  stated  that,  im- 
less  the  amount  of  the  Judgment  was  paid  by 
Wednesday  of  that  week,  they  would  have 
to  direct  the  sherltc  to  sell  him  out  on  ex 
ecutlon;  that  no  reply  was  received  to  this 
letter,  and  thereupon  they  Instructed  the 
sheriff  to  proceed  with  the  sale;  that  the 
sheriff  strictly  followed  all  of  the  require- 
ments as  to  notice  and  advertisement,  and 
the  sale  was  duly  held  on  the  13th  day  of 
December,  1906,  and  the  property  v^as  bought 
In  by  Scutellaro  for  $600;  that  Scutellaro 
paid  $100  at  the  time  and  was  prepared 
to  pay  the  balance,  but  was  restrained  by 
the  temporary  order  of  this  court  granted 
on  the  filing  of  the  bill  and  the  affidavits 
herein. 

The  complainant  insists  that  he  is  en- 
titled to  the  aid  of  this  court  to  restrain  the 
defendant  Scutellaro  from  perfecting  the  sale 
and  talcing  a  deed  from  the  sheriff  for  the 
property.  He  asserts  that  the  execution  out 
of  the  district  court  should  have  been  levied 
npon  his  personal  property;  that  It  is  Im- 
properly dodjeted,  because  In  the  certificate 
accompanying  the  application  to  docket  the 
clerk  did  not  correctly  state  the  return  of  the 
officer  as  hidorsed  on  the  writ ;  that  the  of- 
ficer indorsed  on  the  writ  that  he  returned 
the  same  "nnsatisfled,  not  having  been  able  to 
find  any  goods  and  chattels,  the  property  Of 
the  within  named  defendant,  in  Hudson  conn- 
ty,  to  levy  on  and  sell  as  I  am  within  com- 
manded." In  the  eertlfleate  accompanying  the 
application  to  docket,  the  certification  is  that 
the  writ  was  returned  by  the  officer  "unsatis- 
fied." The  complainant  further  insists  that 
the  sheriff  did  not  levy  on  the  defendant's 
personal  property,  as  he  was  commanded  by 
the  writ,  but  did  levy  on  the  real  estate ;  that 
since  the  complainant  had  sought  legal  ad- 
vise, and  was  told  not  to  pay  the  Judgment 
nntil  his  attorney  advised  him  to,  he  rested 
secure,  and  paid  no  attention  to  any  of  the 
proceedings,  and  therefore  is  entitled  to  the 
aid  of  this  court  In  the  setting  aside  of  this 
sale,  which  he  says  was  for  a  grossly  inade- 
quate price.  The  sheriff's  return  on  the  writ 
of  execution  issued  out  of  the  common  pleas 
recites  that,  by  virtue  of  the  writ,  he  has 
seised  and  levied  on  the  lands  and  tenements 
of  the  defendant  as  per  Inventory  and  de- 
scription annexed,  subject  to  all  prior  legal 
tncombrances,  "all  the  rest,  residue,  and  re- 
mainder of  defendant's  personal  property, 
value  one  dollar."  To  the  writ  there  is  an- 
nexed a  description  of  the  real  estate.  With 
respect  to  the  question  of  the  improper 
docketing  of  the  Judgment  and  the  impro- 
priety of  the  sheriff  In  making  the  levy,  I 
think  that  It  is  clear  that  the  complainant 
herein  has  an  adequate  remedy  at  law,  and 
that  this  court  should  not  Interfere.  If  it 
be  the  law  In  New  Jersey,  as  It  Is  In  several 
Jurisdictions  [11  Am.  te  Bng.  Bncy.  of  Law 
(2d  Bd.)  p.  664,  note  2]  that  the  sheriff  must 


first  levy  upon  the  personal  property  of  the 
defendant,  his  Impropriety  in  not  doing  so 
is  a  proper  subject  of  correction  by  the  court 
out  of  which  the  execution  issued.  The  Court 
of  Brrors  and  Appeals  In  the  case  of  Yoorhls 
T.  Terhune,  60  N.  J.  Law,  147,  13  Ati.  391,  7 
Am.  St  Rep.  781,  lays  down  the  rule  that  the 
court  npon  whose  Judgment  execution  Issues 
has  full  power  to  set  aside  an  execution  sale 
whenever  the  ends  of  Justice  and  fair  dealing 
require  It,  and  there  are  niunerous  cases  in 
this  state  which  affirm  the  right  of  the  com- 
mon-law courts  to  exercise  even  equitable 
powers  concerning  the  executions  and  sales 
thereunder  in  their  own  courts.  Barber  t. 
Miller,  62  Ati.  276  (N.  J.  Sup.  1905).  The 
general  principles  and  numerous  cases  will 
be  found  in  Cyc  of  Law,  vol.  17,  p.  1280 ;  25 
Am.  &  Eng.  Bncy.  of  Law,  783;  17  Cyc.  p. 
1135.  If  it  Is  to  be  the  rule  In  New  Jersey 
that  the  sheriff  must  first  levy  upon  the 
personal  property,  under  a  common-law  writ, 
surely  such  a  rule  should  be  established  by 
the  courts  of  law,  and  the  sheriff  should 
be  controlled  In  executing  their  process  In 
this  respect  by  those  courts.  In  the  case  of 
SklUman  v.  Holcomb.  12  N.  J.  Bq.  131  (Wil- 
liamson, Ch.,  1858)  the  court  says :  "It  would 
take  a  very  strong  case  of  fraud,  mistake, 
surprise,  or  accident  to  induce  this  court 
to  Interfere  with  the  completion  of  a  sale 
upon  an  execution  at  law" — and  he  points 
out  that  all  the  cases  referred  to  by  the  coun- 
sel for  the  complainant  in  that  case  were 
those  where  the  court  was  asked  to  Interfere 
with  the  execution  of  its  own  process,  and  he 
concludes  that  this  Is  "a  very  different  thing 
from  Interfering  with  the  process  of  another 
and  Independent  tribunal." 

But  the  complainant  points  out  that  there 
has  been  estebllshed  a  doctrine  in  this  state 
that  a  court  of  equity  will  set  aside  a 
sherlfTs  sale  on  a  common-law  Judgment, 
even  If  there  has  been  no  fraud,  where  there 
is  gross  inadequacy  of  price,  and  the  party, 
by  reason  of  mistake  or  misapprehension,  did 
not  attend  the  sale  nor  protect  his  Interest 
thereat,  and  the  sacrifice  was  caused  by  such 
mistake  or  misapprehension.  This  Is  the  rule 
as  formulated  in  this  state.  Raphael  v.  Zeh- 
ner  (Ct.  Br.  1898)  56  N.  J.  Eq.  836,  42  Ati. 
1015.  This  recent  case  on  the  subject  relies 
upon  and  goes  back  to  that  of  Kloepping  v. 
Stellmacher,  21  N.  J.  Eq.  328  (Zabriskle,  Ch., 
1871).  A  careful  analysis  of  that  case,  which 
certainly  goes  to  the  extreme  limit  to  which 
such  Jurisdiction  can  be  extended,  shows  that 
the  chancellor  found  that  the  Judgment  debtor 
therein  did  not  believe  that  the  property  was 
to  be  sold  to  satisfy  the  Judgment  In  that 
case  there  had  been  a  Judgment  in  a  Justice's 
court  for  $44.  The  Judgment  debtor  made  nn 
arrangement  with  the  Justice  to  pay  tlie 
same  In  Installments  of  $6  each,  and  paid  six 
such  installments.  Thereafter  another  suit 
was  begun  upon  the  original  Judgment  for  the 
unsatisfied  portion  of  it,  about  $9,  and  the 
Judgment  then  obtained  was  docketed,  and 
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an  ezecatlon  tesned  to  the  nheriff.  It  was 
shown  that  the  sheriff  adjoanied  the  sale  so 
that  Informatioii  might  be  conTeyed  to  the 
defendants  of  the  sale,  and  the  chancellor 
finds  that  they  were  so  Informed,  but  he  says 
that  be  cannot  believe  that  they  understood 
and  believed  that  the  sale  would  take  place, 
and  he  flnda,  from  the  evidence  and  circum- 
stances, that  It  appears  that  they  did  not 
believe  It,  and  thereupon  he  finds  as  a  fact 
that  they  were  under  a  mistake,  and  ought 
not  to  be  punished  by  a  loss  so  great  to  them 
as  that  sale,  If  allowed  to  stand,  will  Inflict 
The  property  was  bought  in  for  $52  and  was 
worth,  the  chancellor  finds,  $1,600.  Before 
this  doctrine  can  be  applied  to  any  case  it 
must  certainly  appear  in  such  case  as  the 
fundamental  fact  that  there  has  been  a  gross 
Inadequacy  of  price.  It  should  be  noted  In 
the  case  In  hand  that  the  complainant's  proofs 
are  barren  of  any  eyldence  saving  his  own  as 
to  the  value  of  his  property,  whereas  the  de- 
fendant not  only  produces  his  own  evidence 
but  that  of  other  witnesses,  one  of  whom  at 
least,  a  real  estate  agent,  Is  entirely  Impartial 
80  far  as  the  proofs  show,  and  that  such  evi- 
dence on  the  part  of  the  defendant  places  the 
valne  of  the  property  at  not  over  $11,600, 
whereas  the  complainant  testifies  that  it  is 
worth  at  least  $14,000.  It  is  not  disputed  that 
at  the  time  of  the  sale  there  were,  Including 
the  mortgage  debt,  Incumbrances  amounting 
to  $13,049.78.  If  to  this  is  added  the  $000, 
bid  by  Scutellaro  at  the  sale,  we  have  a  total 
of  $13,649.78.  So  that,  even  if  the  complain- 
ant's value  be  taken  as  the  true  one,  it  can- 
not be  said  that  there  was  any  gross  In- 
adequacy of  price,  or,  In  fine,  any  Inadequacy 
whatever. 

There  was  a  suggestion  on  the  part  of  the 
complainant  that  the  mechanics'  liens,  or 
some  of  them,  were  not  sustainable,  but  the 
proofs  are  barren  of  any  evidence  from  which 
this  court  could  find  that  such  was  the 
fact 

The  next  essential  for  one  seeking  the  ap- 
plication of  the  doctrine  above  stated,  after 
he  has  established  gross  inadequacy  of  price, 
is  to  show  that  he  was  under  some  mistake 
or  misapprehension  which  caused  him  to  fall 
to  protect  himself  at  the  sale.  I  do  not  find 
that  this  complainant  was  properly  or  Justifi- 
ably under  any  mistake  or  mlsapprehenslMi. 
Before  the  writ  of  execution  was  Issued  out 
of  the  common  pleas,  the  attorneys  of  the 
Judgment  creditors  notified  him  that  the  Judg- 
ment had  been  docketed,  and  that,  unless  he 
settled  It,  they  would  Issue  an  execution  and 
sell  his  property.  He  paid  no  attention  to 
this.  Thereafter  an  execution  was  Issued, 
and  the  d^uty  sheriff,  In  levying  the  same, 
actually  notified  the  defendant,  and  told  him 
that  unless  he  went  to  the  sheriff's  ofiSce  and 
paid  the  money,  his  property  would  be  sold. 
After  the  execution  was  Issued  and  levied 
and  the  sheriff  had  Informed  him  as  afore- 
said, another  letter  was  written  to  him  by  the 
attorneys  of  the  creditor  In  which  they  noti- 


fied him  that,  unless  be  settled  the  Judgment 
they  should  Instruct  the  sheriff  to  advertise 
his  property  tor  sal&  And,  again,  he  was 
notified  by  letter  that,  tmless  he  paid  the 
Judgment,  the  sheriff  would  be  directed  to 
sell  him  out  on  execution.  His  only  answer 
to  all  this  information  which  was  conveyed 
to  him  Is  that  he  had  g(me  to  a  lawyer  to 
have  the  Judgment  opened,  and  supposed  that 
the  lawyer  was  taking  care  of  him,  and  that 
the  lawyer  had  told  him  not  to  do  anything. 
There  Is  no  attempt  to  secure  the  evidence 
of  the  lawyer,  nor  Is  there  any  corroboration 
of  what  the  complainant  testifies  to  In  this 
respect,  nor  does  he  specifically  testify  that 
the  lawyer  was  taking  any  proceeding  after 
he  attempted  to  open  the  Judgment  (in  which 
attempt  he  failed)  to  further  stay  the  due 
process  of  law,  or  to  Interfere  with  the  Judg- 
ment creditor  taking  the  proper  steps  to  col- 
lect his  Judgment  Nor  does  It  appear  that 
the  Judgment  debtor,  when  he  received  the 
numerous  notices  that  he  did  that  his  prop- 
erty would  be  sold,  consulted  the  lawyer,  as 
It  was  his  duty  to  do  if  It  was  true  that  the 
lawyer  had  been  retained  to  protect  him,  or 
that  he  called  these  communications  to  his 
lawyer's  attention,  or  himself  paid  any  at- 
tention to  them  whatever.  I  cannot  find, 
therefore,  in  this  case  what  Chancellor  Za- 
briskle  found  In  the  EHoeppIng  Case,  namely, 
that  the  defendant  believed  that  the  property 
would  not  l>e  sold;  in  fact,  I  think  that  he 
most  have  believed,  If  he  was  capable  of  re- 
ceiving any  impression  and  of  having  any 
mental  operations  whatever,  that,  unless  he 
paid  the  debt,  his  property  would  be  sold. 
I  do  not,  therefore,  think  that  it  would  be 
proper  or  in  keeping  with  the  due  adminis- 
tration of  law  to  relieve  a  Judgment  debtor, 
under  the  circumstances  disclosed  in  this 
case,  from  the  consequences  of  hia  own  neg- 
ligence and  carelessness.  I  do  not  think  it 
would  be  proper  to  hold  that  he  was,  legally 
speaking,  under  any  mistake  or  misappre- 
hension. That  the  negligence  or  carelessness 
of  his  attorney.  If  there  was  any  such,  must 
be  attributed  to  him  is  too  well  settled  to 
require  discussion.  The  cltetlons  will  be 
found  collected  in  16  Am.  &  Eng.  Bncy.  of 
Law  (2  Ed.)  p.  392.  Even  if  there  was  proof 
—which  there  is  not  in  this  case — ^that  the 
property  was  sacrificed,  I  do  not  think  it  is 
a  proper  case  In  which  to  extend  the  aid  of 
this  court.  If  it  is  a  proper  case,  then  I 
cannot  conceive  of  any  case  In  which  a  sher- 
iff's sale  under  an  execution  at  law  could 
stand  if  the  defendant  asserted  that  he  did 
not  have  belief  that  the  property  would  be 
sold,  and  I  am  sure  that  to  extend  the  Juris- 
diction so  as  to  produce  this  result  la  not 
in  keeping  with  the  spirit  animating  this 
court  with  req;>ect  to  this  subject  The 
courts  have  frequratly  called  attention  to 
the  necessity  of  having  sherUTs  sales  or  Ju- 
dicial sales  upheld  unless  there  is  some  strong 
reason  for  setting  them  aside,  and  have  point- 
ed out  that  the  purchaser  at  an  official  sale 
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becomes  Invested  with  a  fixed  and  definite 
legal  right  of  which  he  should  not  be  de- 
prived except  upon  some  legal  or  equitable 
ground.  Chamberlain  v.  Lamed  (Ct  Er. 
1880)  32  N.  J.  Eq.  295 ;  Morisse  v.  Inglis  (Ct 
E!r.  1889)  46  N.  J.  Eq.  306,  19  Att.  16;  Bethle- 
hem Iron  Co.  V.  P.  8.  8.  R.  Co..  49  N.  J.  Eq. 
856,  23  Aa  1077  (Magill.  Ch.,  1892) ;  Hunt  v. 
Swayee  (Sup.  Ct  1892)  55  N.  J.  Law.  S3,  25 
Atl.  850 ;  Zlmmwman  v.  Place  (N.  J.  Ch.)  48 
Atl.  994  (Magle,  Ch.,  1901) ;  Ryan  v.  Wilson 
(N.  J.  Prerog.)  52  AU.  093  (Reed,  V.  O.,  1902). 

There  are  many  Jurisdictions  In  which  one 
whose  land  has  been  sold  by  Judicial  process 
has  a  certain  length  of  time  within  which  to 
redeem  the  same.  This  right  Is  created  and 
regulated  by  statute  There  Is  no  such  stat- 
ate  In  New  Jersey.  The  court  cannot  legis- 
late. The  complainant  herein,  In  my  view 
of  the  circumstances  and  the  law.  Is  seeking 
nothing  more  or  less  than  the  right  to  re- 
deem. He  does  not  show  any  existing  equity, 
but  does  disclose  a  situation  which  demon- 
strates, perhaps,  the  advisability  of  the  trea- 
tlon  of  a  new  equity,  namely,  the  right  to  re- 
deem property  sold  by  Judicial  process.  I 
cannot  find  any  authority  In  our  law  estab- 
lishing any  such  right. 

I  will  advise  an  order  denying  the  motion 
for  a  ikrellmlnary  injunction. 


BKLINO  V.  AMERICAN  TOBACCO  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.    Feb.   1. 
1907.) 

1.  CORPORATIOnB  —  COWSOLIDATIOK  —  AGBEX- 

Complainant  was  the  holder  of  8  per  cent 

B referred  stock  in  a  corporation  which  entered 
ito  a  consolidation  SKreement  with  other  cor- 
porations engaged  in  the  same  business,  pro- 
viding that  the  new  corporation  should  assume 
all  the  obligations  of  the  old  corporations,  and, 
in  satisfaction  of  the  preferred  stock  thereof, 
deliver  to  the  holders  6  per  cent,  bonds  maturing 
on  the  day  of  the  expiration  of  the  original 
corporation's  corporate  existence.  In  the  propor- 
tion of  VA  face  value  of  bonds  to  one  fsfe 
value  of  stock :  the  security  for  the  bonds  being 
better  than  the  assets  previously  securing  the 
stock.  Held,  that  the  allotment  of  bonds  was 
a  fair  equivalent  for  the  stock  of  preferred 
stockholders. 

2.  Saics— Vaoatior— Acts  or  Stookholdkbb 
— ^Lacres. 

After  the  filing  of  a  consolidation  contract 
between  certain  corporati<ms,  the  business  previ- 
ously transferred  by  the  constituent  companies 
was  carried  on  by  the  merged  corporation  as  an 
entirety,  and  a  large  amount  of  the  property 
received  by  the  merged  corporation  had  been 
sold,  exchanged,  or  converted  Into  other  forms, 
and  the  receipts  therefor  had  been  so  commingled 
that  it  became  impossible  to  identify  the  same 
or  to  separate  the  business  of  the  constituent 
corporations.  Complainant  a  stockholder  in 
one  of  sudt  corporations,  made  no  objection  to 
the  merger  until  nearly  six  months  after  the 
merger  agreement  during  which  time  the  con- 
solidated corporations'  securities  had  been  put 
on  the  maitet  and  were  largely  dealt  in.  It  also 
appeared  that  complainants  assignor,  who  was 
the  administrator  of  the  record  bolder  of  the 
stock,  had  received  notice  of  the  meeting  at 
whidi  the  merger  agreement  was  entered  into. 


and  complainant  when  he  acquired  the  stock 
had  actual  notice  thereof,  and  bought  the  sto<^ 
for  the  purpose  of  suing  to  set  aside  the  con- 
solidation. Held,  that  complainant  was  not  en- 
titled to  a  decree  vacating  such  merger  agree- 
ment and  requiring  the  officers  of  his  corpora- 
tion to  resume  possession  of  its  assets  and  con- 
tinue to  transact  its  business. 

Suit  by  George  August  Beling  against  the 
American  Tobacco  Company  and  others.  Bill 
dismissed  conditionally. 

Thomas  L.  Raymond  and  William  M.  Sea- 
bury,  for  complainant  R.  Y.  Llndabury  and 
Charles  L.  Corbin,  for  defendants. 

PITNBT,  v.  a  This  is.  In  substance  and 
effect  a  bill  for  the  specific  performance  of 
a  continuing  contract  in  writing,  consisting  of 
a  certificate  of  capital  stock,  dated  February 
28,  1894,  issued  by  the  then  American  To- 
bacco Company  to  one  Fannie  Soule,  by  which 
It  was  certified  that  she  was  the  owner  of 
1<X>  shares  of  $100  each  of  the  preferred  capi- 
tal stock  of  the  Am^can  Tobacco  Company, 
which  stock  was  entitled  to  dividends  not 
exceeding  8  per  cent  for  each  year  out  of 
the  net  profits  for  such  year,  payable  quarter- 
ly, In  preference  to  the  common  stock,  and 
also  a  preference  on  the  assets  of  the  com- 
pany on  the  final  dlstrlbvtioa  or  division 
thereof  (1840).  Fannie  Soule,  the  benefi- 
ciary named  In  this  certtflcate^  died  Febru- 
ary 28,  1895,  and  one  J.  Forber  Potter  be- 
came the  owner  and  holder  of  said  certificate 
of  stock  by  virtue  of  letters  testamentary  of 
the  will  of  the  said  Fannie  Soule,  and  held 
the  said  certificate  until  the  latter  part  of 
the  month  of  January,  1906,  when  he  sold 
and  assigned  It  to  one  Scbalk,  who  held 
it  until  the  15th  day  of  F^maiy,  1905,  and 
on  that  day  sold  and  assigned  it  to  the  com- 
plainant  Beling.  In  the  meantime  the  own- 
ership of  the  Bto<^  stood  on  the  books  of  the 
company  In  the  name  of  the  said  Fannie 
Soule,  and  dividend  checks  were  sent  to  her 
at  her  address  as  recorded  on  those  books 
four  times  each  year,  until  the  month  of  Sep- 
tember, 1904.  Those  checks  were  presumably 
received  by  the  executor  and  collected  by  him 
In  the  ordinary  course  of  business.  The  busi- 
ness of  the  American  Tobacoo  Company,  as 
declared  In  its  articles  of  association,  was 
"to  cure  leaf  tobacco  and  to  buy,  manufacture 
and  sell  tobacco  in  ail  its  forms  and  to  es- 
tablish factories,  agencies  and  depots  for  the 
sale  and  distribution  thereof  and  to  transport 
or  cause  the  same  to  be  transported  aa  an 
article  of  commerce  and  to  do  ail  things  In- 
cident to  the  business  of  trading  and  manu- 
facturing aforesaid." 

On  the  9th  day  of  September,  1904,  the 
American  Tobacco  Company  entered  Into  an 
agreement  of  consolidation  and  merger  with 
two  other  companies  engaged  in  the  tobacco 
business,  to  wit  the  Continental  Tobacco 
Company  and  the  Consolidated  Tobacco  Com- 
pany, to  consolidate  and  merge  those  three 
companies  into  a  new  company,  to  be  knuwu 
as  the  "American  Tobacco  Company,"  all  the 
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Bald  corporations  being  New  Jersey  corpora- 
tions, and  Bald  agreement  of  merger  was 
afterwards  approved  by  a  meeting  of  tbe 
stockholders  of  tbe  American  Tobacco  Com- 
pany held,  after  due  and  legal  notice  to  each 
stockholder,  on  September  30,  19(H.  The 
agreement  of  merger  was  filed  In  the  office 
of  the  Secretary  of  State  on  the  20th  day  of 
October,  1004.  The  proceedings  were  bad  in 
pursuance  and  by  virtue  of  section  104  et 
seq.  of  the  corporation  act  of  1896,  and  the 
supplements  thereto  of  April  10, 1902  (P.  Ij.  p. 
700).  Dill  on  Corporations  (4th  Ed.)  p.  128 
et  seq.  The  merger  agreement  provided  that 
the  new  corporation,  the  present  American 
Tobacco  Company,  should  assume  all  the  ob- 
ligations of  tbe  old  corporations,  and  pro- 
vided fbr  the  satisfaction  of  the  preferred 
stock  of  the  old  companies,  amounting  to 
114,000,000,  of  which  the  complainant  is  the 
holder  of  $10,000,  by  the  issuance  of  6  per 
cent,  bonds  maturing  in  1940,  tbe  date  of  the 
expiration  of  the  original  American  Tobacco 
Company's  corporate  existence,  such  bonds  to 
be  delivered  to  the  holders  of  the  preferred 
stock  in  the  proportion  of  $13,333  of  face 
value  of  the  bonds  to  $10,000  of  the  face 
value  of  the  stock,  with  a  provision  for  frac- 
tions. So  that  complainant  had  the  option  to 
receive  for  his  certificate  of  stock  6  per  coit 
bonds  maturing  at  the  time  that  his  certif- 
icate of  stock,  so  to  speak,  would  tiave  matur- 
ed, which  would  produce  him  precisely  the 
same  income  that  his  preferred  stock  under 
tbe  most  favorable  circumstances  could  liave 
produced  him,  and  assure  him  at  its  maturity 
one-tliird  more  than  Its  face  value.  Further, 
as  appears  by  an  examination  of  the  consoli- 
dation agreement,  the  security  for  its  pay- 
ment wunld  have  been  much  better  than  that 
for  the  payment  of  dividends  on  his  certif- 
icate of  stock.  Then  comes  the  fact,  distinct- 
ly alleged  in  the  answer,  that  the  market 
value  of  complainant's  stock  was  at  once  in- 
creased as  the  result  of  the  merger,  so  that 
presumably  Potter  received  a  greater  price 
on  his  sale  to  Schalk  than  he  otherwise  could 
have  received.  Tbe  only  respect  in  which 
the  holders  of  such'  preferred  stock  could 
have  been  tbe  losers  by  the  exchange  was 
in  the  loss  of  the  right,  if  any,  to  participate 
in  the  division  of  the  surplus  assets  of  the 
old  American  Tobacco  Company,  at  its  wind- 
ing up  in  1940,  over  and  at>ove  sufficient  to 
pay  all  classes  of  stock  at  par. 

The  question  of  tlila  right  so  to  participate 
was  discussed  at  length,  but  I  do  not  deem  It 
worth  while  to  express  a  definitive  opinion 
upon  it,  since  it  abundantly  appears  that  the 
shares  of  common  stock  were  more  than  three 
times  the  number  of  that  of  the  preferred 
stock,  and  the  control  of  the  company  was 
absolutely  in  the  common  stockholders,  and 
the  directors,  being  elected  by  the  holders 
of  tbe  common  stock,  would  naturally  see 
to  it,  by  the  exercise  of  their  poww  to  d»- 
;lare  dividends,  that  the  preferred  stockhold- 
ers should  receive  no  more  than  the  par  value 


of  their  stock  at  tbe  end  of  the  corporate 
existence  of  the  company.  It  sufficiently  ap- 
pears from  the  pleadings,  exhibits,  and  sched- 
ules that  the  property  of  the  company  is  com- 
posed so  much  of  general  merchandise  and 
of  individual  nnlts  quite  susceptible  of  being 
sold  in  pieces  as  to  present  no  obstacle  to  the 
consummation  of  wliat  would  almost  neces- 
sarily be  the  natural  desire  of  tbe  common 
stockholders.  And  this  circumstance  makes 
the  case  a  complete  contrast  to  that  of  Birch 
V.  Cropper,  39  Ch.  Dlv.  1  (1888)  14  App. 
Cases  (1889)  526,  which  is  an  authority  re- 
lied upon  in  support  of  the  proposition  that 
preferred  sto<&bolders  have  an  equal  right 
with  the  common  stockholders  to  share  in 
surplus  assets.  I  am  satisfied  that  tbe  al- 
lotment of  bonds  to  tbe  complainant  or  Ills 
predecessor  in  ownership  was  a  fair  equiva- 
lent for  his  stock. 

This  offer,  however,  the  complainant  de- 
clined to  accept,  and  by  his  bill  charges  ttiat 
the  whole  proceedings  to  merge,  though  taken 
and  carried  through  strictly  according  to  tb« 
terms  of  the  act  of  1896,  were  absolutely 
void  as  to  him  and  the  then  holder  of  his 
certificate  of  stock,  for  the  reason  that  tliat 
act  was  passed  after  the  organization  of  the 
original  American  Tobacco  Company  and  aft- 
er the  Issuance  of  the  certificate  of  whidi  be 
is  now  the  owner.  His  argument  is  the  sim- 
ple one  so  often  advanced,  viz.,  that  Ills  cer- 
tificate of  stock  was  a  contract  into  which 
must  be  read  the  provisions  of  the  corpora- 
tion act  of  the  state  of  New  Jersey  at  the 
time  (1890)  that  the  original  American  Tobac- 
co Company  was  organized,  and  that  no  more 
than  those  provisions  can  lie  so  read  into  it, 
and  that  at  that  time  it  was  not  competent 
to  merge  that  particular  corporation  with 
any  other  corporation.  Hence,  he  argues,  the 
act  of  1896  was  absolutely  void  as  to  him 
and  his  contract,  and  the  proceedings  taken 
under  it  to  merge  were  as  to  him  absolutely 
void.  On  this  basis  be  prays  that  the  whole 
proceeding  may  be  set  aside,  and  ttiat  the 
original  American  Tobacco  Company  may  be 
compelled  to  transfer  on  the  books  of  that 
company  the  100  shares  of  such  stock  to  him, 
and  that  tbe  merger  agreement  may  be  de- 
clared null  and  void  as  to  tlie  complainant 
and  as  to  the  assets  of  the  original  corpora- 
tion, and  that  the  merger  itself  may  be  de- 
clared to  be  void,  and  that  the  property  of 
the  original  American  Tobacco  Company  may 
be  declared  free  and  discharged  of  all  liens 
by  mortgage  or  otherwise  made  thereon  since 
the  merger,  and  that  all  such  liens  as  to 
the  complainant  may  be  declared  to  tie  void, 
and  that  there  may  be  an  ascertainment  un- 
der the  direction  of  this  court  of  the  personal 
and  real  estate  and  other  assets  of  the  origi- 
nal American  Tobacco  Company  at  tbe  time 
of  the  merger,  and  that  the  same  may  be 
separated  from  the  property  of  the  merged 
corporation  and  be  redelivered  to  the  officers 
and  directors  of  the  original  American  Tobac- 
co Company,  and  that  there  may  I>e  an  ascer- 
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talnment  of  the  amonnt  of  loaa  and  damage 
sustained  by  the  original  company,  and  that 
a  receiver  may  be  appointed  to  take  charge 
of  all  the  property  and  assets  of  the  Ameri- 
can Tobacco  Company  and  to  recover  from 
the  merged  corporation  all  of  the  assets  of 
the  original  company,  and  that  a  mandatory 
injunction  may  Issue  to  compel  the  perform- 
ance of  the  decree  to  be  made  by  the  court 
and  also  for  other  relief.  With  regard  to 
any  liens  put  upon  the  property  by  the  new 
corporation,  the  inability  of  the  court  to  grant 
the  prayer  In  that  behalf  appears  when  we 
consider  that  no  holder  or  trustee  of  any  such 
lien  is  made  a  party  hereto. 

A  consideration  of  the  wide  swe^  of  the 
prayer  and  the  task  It  asks  the  court  to  pet- 
form  is  sufficiently  startling  when  we  consid- 
er tluit  the  terms  of  the  merger  have  been 
accepted  by  18,808,500  shares  of  the  prefer- 
red stock  out  of  a  total  Issue  of  14,000,000, 
leaving  only  191,600  outstanding,  and  that 
all  the  other  provisions  of  the  merger  for 
exchanging  preferred  stock  of  one  or  the 
other  of  the  merged  corporations  for  bonds 
of  the  new  corporation  and  for  the  exchange 
of  the  stock  of  the  old  companies  has  been 
carried  out  to  an  extent  equal  in  proportion 
to  that  of  the  preferred  stock  of  the  Ameri- 
can Tobacco  Company,  and  that  the  new 
bonds  and  new  preferred  stock  of  the  morged 
company  have  been  put  upon  the  general  se- 
curity market  and  dealt  in  to  a  large  extent, 
all  before  any  notice  to  the  defendants  or 
public  of  the  claim  now  made  on  behalf 
of  the  complainant  by  bis  bill.  The  first  no- 
tice was  In  a  letter  dated  March  4, 1805,  near- 
ly six  months  after  the  merger  agreement, 
and  It  appears  that  in  the  meantime,  not 
only  had  these  securities  been  put  upon  the 
security  market  In  New  Tork,  but,  as  ap- 
pears by  the  answer,  after  the  filing  of  the 
merger  contract,  October  20,  1904,  the  busi- 
ness theretofore  carried  on  by  the  three  con- 
stituent companies  separately  has  been  car- 
ried on  by  the  merged  corporation  as  an  en- 
tirety; that  a  large  amount  of  the  proper^ 
received  by  the  merged  corporation  from  the 
constituent  companies  had  been  sold,  exchan- 
ged, or  converted  Into  other  forms,  and  the 
receipts  therefor  have  been  so  commingled 
that  It  became  Impossible  to  either  Identify 
or  separate  the  same;  and  that  the  funds  in 
general  have  been  so  commingled  and  other- 
wise disbursed  in  the  general  course  of  busi- 
ness that  It  was  Impossible  at  the  time  the 
complainant's  bill  was  filed  to  restore  the 
affairs  of  the  company  to  their  original  con- 
dition. 

Before  considering  the  question  whether 
the  court  nnder  such  drcumstances  ought 
to  undertake  to  grant  the  prayer  of  the  bill. 
It  is  necessary  to  notice  a  point  made  by 
the  defendants.  The  complainant  In  bis  bill, 
apparently  feeling  that  the  point  would  be 
made  against  him  that  his  predecessors  In 
title  had  been  guilty  of  laches,  alleges  that 
hotter,    the  previous   holder,   "received  no 


notice  of  the  said  alleged  meeting  of  the 
stockholders  held  on  the  30th  day  of  Septem- 
ber, 1901,  and  that  he  bad  never  voted  on 
said  stock  at  any  time  upon  any  proposition 
presented  to  the  stocidiolders  to  t>e  voted  on, 
nor  had  he  at  any  time  given  any  proxy  to 
any  person  to  vote  for  him;  •  •  •  that 
be  received  no  notice  from  the  officers  of 
said  company  or  from  any  other  source 
whatsoever  of  the  said  merger  agreement  or 
Its  proposed  adoption";  and  "that  all  the 
proceedings  taken  to  carry  out  said  merger 
was  done  without  the  knowledge,  connivance, 
or  consult  of  Potter,  and  that  he  was  never 
notified  of  the  closing  of  the  books  of  the 
original  American  Tobacco  Company  until 
the  month  of  February,  1905."  And  it  al- 
leges the  same  as  to  Schalk,  the  intermediate 
owner  between  Potter  and  the  complainant 
and  It  then  says  that  complainant  himself 
has  never  given  his  consent  by  word  or  act 
to  the  merger.  This  allegation.  It  will  be 
observed.  Is  of  a  fact  or  series  of  facts  not 
within  the  knowledge  of  the  defendants, 
and  therefore  not  admitted  by  a  failure  to 
deny.  The  complainant  In  his  argument 
makes  the  cardinal  mistake  of  presuming 
that  because  these  allegations  are  not  spe- 
cifically denied  by  the  answer  they  must  be 
taken  to  be  admitted.  But  this  Is  not  the 
rule.  If  no  answer  at  all  bad  been  filed  and 
a  decree  pro  confesso  taken,  that  decree 
would  not  have  availed  the  complainant  to 
the  extent  of  entitling  him  to  a  decree.  By 
the  well-settled  practice  of  the  court  he  would 
have  been  obliged  to  adduce  proofs  ex  parte 
to  sustain  every  material  allegation  In  his 
bill. 

It  appears,  however,  by  the  answer  that, 
as  already  stated,  the  stock  all  the  while 
stood  on  the  books  of  the  company  In  the 
name  of  Mrs.  Soule,  and  that  the  regular 
quarterly  dividends  had  all  the  time  been  sent 
to  her  at  the  address  found  on  the  books  of 
the  company  In  connection  with  her  name  as 
a  stockholder.  And  then,  in  answer  to  the 
specific  allegation  of  nonnotlce  to  Potter  of 
the  proceedings  In  merger,  the  answer  states 
that  the  defendants  have  no  knowledge  as-  to 
what  notice  3.  Forbes  Potter  had  of  said 
merger,  agreement,  or  of  the  stockholders' 
meeting  called  to  ratify  the  same,  but  says 
that  notice  of  said  meeting  and  a  copy  of 
said  agreement  were  mailed  to  the  said 
Fannie  Soule  at  her  post-office  address  given 
on  the  books  of  the  company,  which  Is  the 
same  address  at  which  notices  of  every 
other  stockholders'  meeting  have  been  sent 
to  her  since  the  said  stock  was  transferred 
to  her  In  1894.  Then  further  on  is  another 
allegation  charging  Potter  with  actual  no- 
tice through  the  public  prints,  wherein  it 
was  widely  discussed.  Now  these  allega- 
tions, taken  in  connection  with  the  fact  that 
dividend  checks  were  sent  to  Mrs.  Soule  four 
times  a  year,  and  that  it  appears  by  the 
exhibit  annexed  to  the  bill  that  at  least  two 
stockholders'    meetings   were   held  between 
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1S95  and  1908,  and  the  fact  that  It  does  not 
appear  that  Potter  has  ever  compIalBed  that 
be  did  not  recelTe  bis  dividends,  amounta  to 
an  averment  of  facta  from  which  I  feel  bound 
to  infer  that  Potter  did  receive  actual  no- 
tice of  the  meeting  of  September  30,  19(H. 
Counsel  for  the  complainant  made  the  mis- 
take In  his  argument  of  supposing  that  the 
positive  allegation  In  the  bill  of  nonnotice  to 
Potter,  unless  explicitly  denied,  stood  as  If 
proven,  but,  as  before  observed,  this  is  In- 
correct ^at  rule  applies  only  to  allega- 
tions of  matters  within  the  knowledge  of 
the  defendants,  and  the  defendants'  answer 
herein  to  the  allegation  put  the  complainant 
on  proof  of  nonnotice,  the  right  to  make 
which  proof  be  waived  by  going  to  bearing 
cm  bill  and  answer.  I  must  therefore  hold 
that  Potter  did  have  actual  notice  of  the 
meeting  of  S^tember  30, 190^  And  certain- 
ly. If  he  did  not,  it  was  bis  own  fault,  and 
not  that  of  the  defendants,  since  he  permitted 
the  ownership  of  the  stock  to  stand  on  the 
books  of  the  company  all  these  years  In  the 
name  of  his  testatrix  at  her  original  address. 
The  answer  tnrtber  alleges:  "This  de- 
fendant alleges,  however,  that  both  the  said 
Rudolph  Scbalk  and  the  said  complainant 
had  notice  of  the  said  merger  before  they 
acquired  the  said  stock,  and  the  said  stock 
was  acquired  by  them  not  as  an  investment,, 
but  for  the  sole  purpose  of  bringing  such  a 
suit  as  the  present  one."  Now,  this  allega- 
*tion,  distinctly  made  in  the  answer,  is  ad- 
mitted by  the  complainant.  Before  consider- 
ing its  etfect,  one  other  fact  set  up  in  the 
answer  and  likewise  admitted  is  wortliy  of 
notice,  namely,  that  at  the  meeting  of  Sep- 
tember 80th  1,158,034  shares  of  both  classes 
of  8to<^  out  of  a  total  of  1,230,000  outstand- 
ing were  present  or  represented  by  proxy, 
and  of  those  so  present  1,157,214  shares  voted 
for  the  adoption  of  said  agreement  and  720 
shares  voted  for  the  rejection  of  the  same. 
It  thus  appears  that  nearly  96  per  cent  of 
all  the  shares  voted  In  favor  of  the  merger, 
and  of  those  actually  voting  nearly  99  per 
cent,  voted  in  favor  of  it  Now,  taking  all 
these  drcnmstances  together  and  the  fact 
that  the  agreement  has  been  acted  upon  to 
the  extent  I  have  previously  mentioned,  and 
the  extreme  dlfflcnlty,  if  not  the  impossibil- 
ity, of  practically  granting  the  complainant 
the  relief  he  asks,  and  that  the  old  American 
Tobacco  Company  has  practically  ceased  to 
exist  the  question  arises  whether,  admitting 
to  the  fullest  extent  the  complainant's  legal 
right,  tbis  court  ought  to  attempt  to  grant 
him  the  relief  he  asks  for.  Ttiat  relief 
amounts  to  a  decree  for  the  specific  perform- 
ance of  the  contract  Implied  in  the  certifi- 
cate of  stock  that  the  American  Tobacco 
Company  would,  by  its  regular  organization, 
its  directors,  and  officers,  proceed  to  carry 
on  the  business  provided  for  in  Its  certificate 
of  organization  until  the  end,  in  1040,  of  the 
term  of  its  existence,  also  provided  for. 
Now,  in  order  to  carry  out  that  agreement 


as  prayed  for,  it  win  be  necessary,  not  only 
to  perform  the  well-nigh  impossible  task  of 
taking  the  account  previously  mentioned,  but 
also  to  revivify  the  old  company  whose  exist- 
ence was  ended  by  the  merger  agreement  by 
calling  the  stockholders  together  to  elect  a 
new  set  of  directors  after  those  stockholders 
have  surrendered  ail  their  stock  and  taken  in 
its  place  new  stock  and  bonds  In  the  new 
company  in  pursuance  of  the  elaiwrate 
scheme  set  forth  in  the  merger  agreement 
and.  If  they  fail  to  do  so,  to  submit  the  old 
company  to  the  management  of  the  small 
fraction  of  the  stockitolders  of  the  old  com- 
pany who  may  yet  have  refrained  from  ac^ 
citing  the  securitieB  provided  for  them  by 
the  merger  agreement  Now,  I  conceive  that 
tlie  case  presented  is  one  In  which  the  court 
is  thoroughly  Justified  in  refusing  to  give 
specific  performance. 

It  is  well  settled  that  the  court  will  not 
in  all  cases  grant  specific  performance.  It 
is  always,  in  a  sense,  a  matter  of  Judicial 
discretion.  The  difficulty  of  specifically  per- 
forming the  contract  and  Its  ^ects  and 
consequences  to  the  parties,  tiie  comparative 
injury  to  the  one  party,  and  the  benefit  to  the 
other  are  to  be  taken  into  consideration. 
The  latest  illustration  of  this  rule  is  found  in 
Speer  v.  Erie  Railroad  Company,  68  N.  J. 
Eq.  619,  60  Atl.  197.  The  subject  is  touched 
upon  by  Prof.  Pomeroy  In  section  303  et  seq. 
of  his  work  on  Specific  Performance,  and 
the  general  aubject  is  dealt  with  In  section 
36  et  seq.  I  shall  not  go  into  the  authorities, 
and  will  content  myself  with  saying  that 
this  is  a  case  in  which  the  court  ought  not 
to  assist  the  complainant  to  the  extent  which 
he  asks.  The  complainant's  assignor.  Pot- 
ter, la  chargeable  with  negligence  in  not  com- 
ing forward  and  asserting  his  rights  in  time 
to  liave  prevented  the  merger  from  l>elng  so 
far  carried  out  as  to  render  it  practically 
Impossible  to  grant  the  relief  whldi  he  asks. 

This  view  renders  it  perhaps,  unnecessary 
to  take  notice  and  pass  upon  another  point 
made  by  the  defendant  and  that  is  that 
while  the  act  of  1896,  providing  for  a  merger, 
was  not  in  existence  at  the  time  the  original 
company  was  organized,  the  law  then  in  force 
did  provide  for  the  winding  up  of  a  com- 
pany before  the  time  provided  for  in  its  char- 
ter or  certlflcate  of  organization,  and  that 
tbis  agreement  of  merger  amounted  to  a 
winding  up  of  the  old  company.  The  act 
then  In  force  was  that  of  April  7,  1875  (Re- 
vision, p.  175),  which  in  the  seventh  sub- 
division of  the  first  section  gives  express 
power  to  any  corporation  to  wind  up  and 
dissolve  Itself  or  be  wound  up  and  dissolved 
in  the  manner  thereinafter  mentioned.  The 
provisions  for  dissolution  are  found  in  the 
thirty-fourth  section  of  that  act  on  pages 
182  and  183.  This  section  was  slightly  amend- 
ed by  the  act  of  February  21,  1877  (P.  L.  p. 
20),  and  this  section  was  substantially  re- 
enacted  by  Acts  1806  (P.  L.  p.  287).  {  SI.  Dili 
on  Corporations,  p.  61.    Now,  the  existence 
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of  this  act  sbows  clearly  the  fallacy  of  the 
complaliuuit'a  argvunent,  that,  by  the  con- 
tract, he  la  entitled  to  bare  the  old  company 
carried  an  until  the  time  limited  In  its  origi- 
nal certificate  of  organisation,  and  it  meets 
and  disposes  <tf  many  of  the  dicta  cited  In 
his  argument  and  relied  npon  to  snmwrt 
his  ixwitlon.  That  right  to  have  the  bnalness 
carried  on  nntll  the  natural  death  of  the  cor- 
poration is  subject  to  the  will  of  the  majority 
of  two-thirds  provided  for  in  the  statute. 
Now,  while  the  merger  proceedings  here  at- 
tacked do  not  amount,  strictly  speaking,  to 
a  legal  winding  up,  their  effect  was  in  sub- 
stance precisely  the  same,  and  the  only  dif- 
ference to  the  complainant  is  that  he  did  not 
receive  the  share  of  the  proceeds  of  the  wind- 
ing up  wbidi  he  wonld  have  got  nnder  form- 
al proceedings  nnder  the  statate.  But  the 
large  vote  for  the  merger  shows  conclnsively 
that,  if  the  winding  up  proceedings  had  been 
necessary;  they  would  have  been  taken  and 
pursued  to  the  end,  and  it  further  indicates 
with  sufficient  certainty  for  present  purposes 
that,  if  the  decree  asked  for  by  the  complain- 
ant were  granted.  Its  practical  eftect  to  the 
complainant  would  be  Immediately  met  by 
formal  winding  up  proceedings. 

Tbe  oon^jlainant  argues  with  great  force 
that  the  negligence  or  laches  of  his  prede- 
cessor In  title  cannot,  upon  any  legal  or  equi- 
table principle^  be  extended  so  far  as  to  for- 
feit his  rights.  Granting  the  general  pmp- 
oaition  to  be  as  claimed  by  him,  yet  the  com- 
plete answer  is  that  the  refusal  to  grant  his 
decree  does  not  work  any  forfeiture  of  his 
rights,  but  simply  has  Its  weight,  in  connec- 
tion with  other  circumstances,  in  debarring 
him  from  the  special  and  extraordinary  relief 
which  he  is  asking;  for  it  must  be  borne  In 
mind  that  not  a  single  stockholder  of  those 
who  appeared  at  the  meeting  did  anything 
more  than  vote  against  the  merger.  No  form- 
al protest  was  made  or  proceeding  taken  to 
prevent  the  merger.  The  small  minority 
qnletly  acquiesced  in  the  action  of  the  great 
majority,  and  that  majority,  acting  on  that 
•cqalescence,  proceeded  with  the  merger,  and 
so  far  altered  the  situation  as  to  render  it 
now  well-nigh  Impossible  to  grant  the  re- 
lief asked  for  by  the  complainant.  Com- 
plainant relies  as  a  precedent  for  bis  decree 
upon  the  familiar  cases  of  Kean  v.  Johnsfom, 
9  N.  J.  Eq.  401,  Zabrlskle  v.  Hackensack  Rail- 
road Company,  18  N.  J.  Bq.  178,  90  Am.  Dec. 
617,  and  Blad:  v.  Delaware  Canal  Company, 
22  N.  J.  Eq.  130,  and  Mills  v.  Central  Rail- 
road Company,  41  M.  J.  Bq.  1,  2  Atl.  45S. 
The  principles  established  by  those  oises  do 
undoubtedly  apply  here,  but  neither  of  thorn 
are  precedents  for  tbc  relief  asked  for  in  the 
present  case.  In  the  first  place,  the  subject- 
matter  of  the  contract  was.  In  each  case, 
quite  different,  as  well  as  tiie  character  of 
the  business  carried  on,  from  that  in  this  case. 
The  subject-matter  was  a  unit  which  had  a 
oontinoed  existence  in  its  original  condition. 


and  was  incapable  of  dally  change  in  form 
or  substance.  In  neither  case  had  that  form 
and  substance  been  changed,  or  the  mode  of 
its  use  altered.  In  the  Black  Case  and  in  the 
Zabrlskle  Case  the  remedy  asked  tor  was 
purely  one  of  restraint  against  the  consum- 
mation of  a  proposed  diange  In  the  contract 
In  the  Mills  Case  the  relief  prayed  for  was 
simply  to  set  aside  a  lease  of  the  subject- 
matter,  and  was  accomplished  v^thont  the 
least  disturbance  of  the  operation  of  the 
subject-matter.  And  Mr.  Mills  attended  the 
meeting  and  voted  against  the  lease.  In  the 
case  of  Kean  v.  Johnston  the  prayer  went  a 
little  further,  but  not  so  far  as  asked  for  here. 
It  did  not  in  anywise  disturb  the  existence 
or  operation  of  the  subject-matter.  It  simply 
prayed  an  account  of  the  original  road  un- 
der the  new  organization,  and  that  the  pur- 
chase complained  of  and  the  bonds  and  mort- 
gages issaed  might  be  declared  void,  and  for 
an  injunction  against  further  Issue  of  bonds 
and  mortgages.  The  cause  was  heard  on 
general  demurrer  to  the  equity  of  the  bill. 
No  mortgage  or  holder  of  any  of  the  bonds 
was  made  a  party,  and  there  was  no  demur- 
rer for  want  of  parties.  The  demurrer  was 
simply  overruled,  and  no  further  proceed- 
ings w»e  ever  had  in  the  cause,  so  far  as 
the  records  of  the  court  show.  So  that  the 
case  is  not  a  precedent  for  the  decree  here 
asked  for.  Counsel  were  unable,  as  I  must 
presume,  to  produce  any  case  where  a  decree 
like  that  asked  for  here  has  been  made  by  a 
court  of  equity. 

Defendant  <^ers  to  pay  complainant  in 
cash  the  market  value  of  his  stock  at  the  time 
of  the  consolidatlim  or  the  preseit  worth  of 
his  stock,  with  all  dividends  that  can  be  pos- 
sibly received  thereon  up  to  the  expiration  of 
the  old  charter  meaning  by  this  last  the  value 
of  the  coming  payments  discounted.  Of 
course,  complainant  can  have  the  0  per  cent 
bonds  originally  allotted  to  him.  The  only 
decree  other  than  that  offered  by  the  defend- 
ant which  I  have  been  able  to  conceive  can 
be  properly  made  In  favor  of  the  complainant 
In  this  cause  Is  a  decree  for  the  payment 
quarterly  of  the  8  per  cent  dividend  on  the 
amount  of  the  stocK  from  the  date  of  the  last 
payment  up  to  the  termination  of  the  charter 
of  the  old  company  and  the  payment  of  the 
par  value  of  the  stock  at  that  time.  Such 
a  decree  was  not  suggested  at  the  argument 
and  I  am  not  ready,  without  arf^ment  to  say 
that  I  will  advise  It  I  am  willing,  if  com- 
plainant shall  so  wish  It  to  hear  argoment 
on  the  propriety  of.  such  a  decree. 

If  he  does  not  wish  it  I  must  advise  that 
his  bill  be  dismissed  without  prejudice  to  bis 
right  to  his  action  at  law,  which.  In  my  judg- 
meat,  Is  ample  to  give  him  the  full  value  of 
his  stock  at  the  tin)e  of  the  merger.  If  the 
complainant  chooses  to  accept  either  of  the 
offers  made  by  the  defenuant  In  Its  answer, 
a  proper  decree  will  be  advised,  without 
costs. 
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DANA  T.  AMERICAN  TOBACCO  00.  «t  ti. 

(Court  of  ChanceiT  of  New   Jersey.    Feb.   1, 
1W7,) 

1.  corpobations  —  mxenngb  —  notiox  '  to 
Stockiioldebs. 

Where  complainant  acquired  certain  cor- 
porate stock  as  administrator  of  bis  father, 
who  died  in  1904,  it  was  complainant's  duty 
either  to  have  the  stoclc  transferred  on  the 
boolcs  of  the  company  or  to  icive  distinct  notice 
that  sulisequent  notices  of  meetings,  etc.,  sent 
to  him  as  a  stockholder,  should  be  sent  to  a  cer- 
tain address,  in  order  to  charge  the  corporation 
with  neglect  in  continuing  to  send  notices  to 
the  address  of  his  father  as  the  registered  holder 
of  the  stock. 

2.  Sam»— Consolidation— Suit  to  Vacatb— 
Laches. 

Complainant  acquired  certain  stock  in  de- 
fendant company  as  administrator  of  Us  father's 
estate,  but  took  no  steps  to  hare  the  stock 
transferred  until  after  his  return  from  Europe, 
when  he  learned  that  proceedings  were  in  prog- 
ress for  the  consolidation  of  the  corporation 
with  certain  other  corporations.  Complainant 
waited  some  eight  weeks  before  be  employed 
local  counsel  to  attack  the  merger,  during  which 
time  the  new  corporations'  stodcholders'  "rights 
certificates"  had  been  issued,  had  become  an 
article  of  commerce,  and  tlw  business  had  so 
changed  that  it  would  be  exceedingly  difficult 
to  ascertain  the  property  of  the  constituent  cor- 
porations in  case  proceedings  were  arrested. 
Held,  that  complainant  was  guilty  of  laches, 
precluding  such  recovery. 

[E3d.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  12,  Corporations.  5«  2345,  2347.] 

BUi  by  Richard  T.  Dana,  as  administrator 
of  Robert  S.  Dana,  deceased,  against  tbe 
American  Tobacco  Company  and  others. 
Bill  dismissed  conditionally. 

James  E.  Howell  and  Orosvenor  Nicholas, 
for  complainant  Charles  L.  Corbin  and 
Richard  V.  Lindabury,  for  the  American  To- 
bacco Company  and  the  Indlvidnal  defend- 
ants. Robert  H.  McCarter  and  Bronson 
Winthrop,  for  the  Morton  Trust  Company. 

PITNEY,  V.  C.  This  bill  Is  almost  Iden- 
tical in  frame  and  prayer  with  that  of  Bellng 
T.  American  Tobacco  Company  (Just  decided) 
65  Atl.  725.  The  certificate  of  preferred 
stock  held  by  the  complainant  was  issued 
to  his  intestate  hi  1892,  and  the  Intestate 
died  in  1904.  Tbe  stock  was  never  trans- 
ferred. The  prayer  of  the  bill,  though  vary- 
ing somewhat  in  verbiage  from  that  In  the 
Bellng  Case,  Is  In  substance  the  same.  It 
prays  that  the  merger  agreement  and  tbe 
merger  Itself,  la  all  its  aspects,  may  be  held 
to  be  void  as  against  the  complainant; 
that  tbe  lien  of  the  mortgage  made  by 
the  new  company  to  the  Morton  Trust  Com- 
pany may  be  removed  from  the  property  of 
the  American  Tobacco  Company  and  be  de- 
clared null  and  void  as  a  lien  thereon,  so  far 
as  regards  the  rights  of  the  complainant;  that 
there  may  be  an  ascertainment  of  the  specific 
items  of  real  and  personal  estate  and  other 
assets  owned  by  the  original  company  at 
the  time  of  the  merger,  and  that  the  same 
may  be  separated  from  the  property  of  the 
merged  corporation  and  be  redelivered  to  the 


officers  and  dlrectws  of  the  American  To- 
bacco Company;  that  there  may  be  an  ascer- 
tainment of  the  loss  by  reason  of  the  merger, 
and  that  the  stockholders  of  the  original 
company  who  are  made  parties  to  the  bill 
may  be  made  liable  therefor  and  charged 
therewith  by  the  decree  of  this  court,  and 
that  the  court  will  issue  a  mandatory  injunc- 
tion to  compel  performance  of  Its  decree; 
and  that  the  merged  corporation  may  ac- 
count for  all  the  profits,  income,  properties, 
and  moneys  derived  by  it  from  the  assets 
of  the  original  corporation,  and  for  other 
relief.  The  defendant's  answer  is  much  the 
same  as  the  answer  to  the  Bellng  bill.  At 
the  hearing  a  large  amount  of  evidence  was 
taken  verifying  in  detail  the  allegations  of 
the  answer,  which  were  admitted  by  the  c<Hn- 
plainant  in  the  Bellng  Case.  It  was  furtha 
proven  that  most  of  the  few  stockholders 
who  bad  voted  against  the  merger  agreement 
had  come  in  and  accepted  the  tertns  of  that 
agreement 

With  regard  to  tbe  attitude  of  the  com- 
plainant and  his  conduct,  the  case  differs 
from  that  of  Bellng.  The  complainant's 
father  died  In  January,  1904,  and  complain- 
ant took  out  letters  of  adminlstratioii,  and 
about  the  1st  of  Jtme  complainant  wrote  a 
letter  to  the  company  stating  that  he  was 
about  to  leave  for  Europe,  to  be  gone  during 
the  summer,  and  wished  his  dividends  put 
to  his  credit  in  a  bank  which  he  named. 
This  letter  at  its  head  stated  his  business  ad- 
dress at  an  office  which  be  occupied  In  New 
York  City;  but  the  complainant  did  not  hare 
hla  stock  transferred  to  bis  name.  It  con- 
sisted of  two  certificates  of  $5,000  each,  and 
he  contented  himself  with  handing  over  one 
of  those  certificates  to  his  brother,  who  was, 
besides  his  mother,  the  sole  next  of  kin. 
No  entry  having  been  made  upon  the  stock 
ledger  of  this  change  of  ownership  and  ad- 
dress, the  notice  of  the  meeting  and  the  copy 
of  the  contract  of  merger  were  sent  to  the 
residential  address  of  his  late  father  In  New 
York  City,  which  at  the  time,  September  9th, 
that  they  were  sent,  was  in  the  hands  of  a 
caretaker.  The  widow,  who  was  also  a 
stockholder,  and  who  resided  there,  was  at 
that  time  still  stot^ing  at  her  country  place 
in  the  Berkshlres.  Affirmative  proof  was 
given  tending  to  show  that  for  some  unex- 
plained reason  neither  tbe  notice  to  the  com- 
plainant's intestate  nor  to  his  widow  was 
ever  actually  received.  The  complainant 
returned  from  Europe  on  the  evening  of  Oc- 
tober Stb,  entirely  Ignorant  of  what  had  tak- 
en place  in  his  absence,  but  after  attending 
to  his  own  private  affairs  and  business, 
which  occupied  a  few  weeks,  be  seems  to 
have  bethought  himself  of  his  dividends  on 
the  tobacco  stock,  and  applied  to  tbe  Farm- 
ers' Loan  &  Trust  Company,  the  transfer 
agent,  on  or  about  the  10th  day  of  November, 
and  then  and  there  learned  that  the  com- 
pany was  no  longer  in  ezlstmce,  and  very 
shortly — ^two  or  three  days  afterwards — re- 
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celTed  c<9les  of  the  merger  agreement  -which 
contained  all  the  particulars.  He  bad,  bow- 
ever,  some  few  days  or  weeks  before  that 
beard  Indefinite  rumors  of  some  change  In 
the  organization  or  management  of  the  com- 
pany. He  Immediately  consulted  bis  New 
York  counsel,  and  with  him  alone  undertook 
to  study  the  situation  and  bis  rights.  He  al- 
so interriewed  counsel  of  the  tobacco  com- 
pany and  correspondence  ensued  running 
over  Into  January,  1906,  and  early  in  that 
month  he  served  a  written  protest  on  the 
company,  which  was  the  first  that  he  bad 
made  a  definite  declaration  of  bis  position. 
In  the  meantime  the  transactions  provided 
for  in  the  agreement  of  merger  had  been 
carried  throagh  by  the  surrender  of  the  orig- 
inal certificate  of  stock  and  bonds,  and  the 
Issuing  In  place  thereof,  as  usual  In  snch 
eases,  temporary  negotiable  certificates  to  be 
delivered  to  the  trustees  when  the  permanent 
securities  bad  been  engraved,  prepared,  and 
signed  to  be  exchanged  therefor.  The  com- 
plainant's protest  reached  the  company  be- 
fore the  actual  exchange  for  temporary  cer- 
tificates for  permanent  securities  had  taken 
place,  but  In  the  meantime  those  temporary 
certificatefl  had  become  an  article  of  mer> 
cantile  dealing. 

Now,  nnder  these  circumstances,  6ach  party 
charges  the  other  with  negligence  and  laches. 
The  defendants  charge  the  complainant  with 
laches  in  not  having  the  certificate  of  stock 
formally  transferred  to  blm,  and  giving  his 
address  to  be  entered  on  the  stock  ledger; 
and,  next,  because,  immediately  upon  receipt 
of  a  copy  of  the  merger  ag^reement  and  being 
Informed,  as  he  was,  that  the  merger  had 
been  or  was  being  consummated,  and  being 
aware,  as  he  must  have  been,  that  changes 
were  dally  taking  place  in  the  situation,  both 
of  the  business  conditions  of  the  new  com- 
pany and  in  the  ownership  of  the  securities 
issued  by  it,  he  did  not  take  advice  of  coun- 
sel learned  In  New  Jersey  law  as  to  his  rights 
and  remedies  thereon.  On  the  other  hand, 
the  complainant  complains  that  the  defend- 
ants ought,  on  the  receipt  of  his  letter  asking 
them  to  have  bis  dividends  put  to  his  credit 
In  the  bank,  to  have  made  such  memorandum 
of  It  as  wonld  have  resulted  in  the  notice  of 
the  meeting  of  September  30th  being  sent  to 
his  business  address,  in  which  case  he  claims 
it  would  have  reached  him  at  that  address 
in  New  York  City.  The  defendants'  reply 
to  that  is  that  that  letter  referred  wholly  to 
dividends,  and  did  not  at  all  call  their  at- 
tention to  his  business  address,  but  to  the 
address  of  his  bank,  the  former  appearing 
only  In  print  at  the  head  of  the  letter,  and 
hence  that  It  was  misleading.  I  find  by  ex- 
amining the  correspondence  that  it  does  seem 
to  have  misled  than;  and  they  further 
claim  that  the  regular  course  of  business  and 
the  terms  of  the  statute  require  them  to  send 
the  notice  to  the  party  in  whose  name  the 
stock  stands  on  the  books  of  the  corpora- 
tion, and  that  tbegr  wera  not  Jnstifled  or 


required  to  change  the  address  npon  an  im- 
plied notice  of  that  sort 

I  am  inclined  to  think  that  the  defendants' 
position  is  sound,  and  that  the  complainant's 
duty  was  either  to  have  the  stock  transferred 
on  the  books  of  the  company  or  to  have  given 
them  distinct  notice  that  any  notice  sent  to 
him  as  a  stockholder  should  be  sent  to  a 
certain  address.  But  the  evidence  leaves  me 
in  doubt  whether  he  would  have  received  the 
notice  under  any  circumstances.  The  only 
effect  of  his  receiving  it  on  his  retnm  from 
Bnro{>e  would  have  been  to  enable  him  to 
hav»  filed  a  bill  in  this  court  to  restrain  the 
merger  before  It  was  consummated  as  it  was 
on  October  20th  by  the  filing  of  the  dissolu- 
tion papers  in  the  office  of  the  Secretary  of 
State.  The  iiositlve  negligence  with  which  I 
think  the  complainant  is  chargeable  consist- 
ed in  his  failure  to  immediately  employ 
New  Jersey  counsel  and  to  make  a  prompt 
decision  and  take  prompt  action  thereon.  By 
failing  In  that  respect  and  occupying  some 
eight  weeks  or  so  In  determining  what  ground 
and  course  he  would  take,  he  undoubtedly 
seriously  Increased  the  difficulties  In  the  way 
of  granting  the  relief  here  asked  for;  for  not 
only  were  the  temporary  securities  issued  by 
the  company  dealt  in  In  the  meantime,  but 
the  mercantile  subjects  of  Its  business  were 
being  changed  and  the  difficulty  of  a  separa- 
tion were  Increasing  daily.  The  present  case 
is  not  so  strong  against  the  complainant  In 
the  matter  of  acquiescence  and  laches  as  wns 
found  in  the  Beling  Case.  But,  while  I  find 
that  fact,  I  am  still  of  the  opinion  that  It  is  a 
case  In  which  relief  as  prayed  for  should  not 
be  granted.  The  hijury  and  disturbance  to 
business  affairs  is  too  great  and  serious  as 
compared  to  the  benefit  to  be  derived  there- 
from by  the  complainant  to  Justify  that  ex- 
traordinary remedy. 

I  have  said  the  complainant  prayed  for 
specific  performance  of  a  contract — I  will  add 
that  the  decree  prayed  for  much  resembles 
a  decree  for  the  specific  performance  of  a 
continuing  contract  Complainant  asks  for  a 
mandatory  Injunction  to  compel  the  officers 
and  directors  of  the  extinct  tobacco  com- 
pany to  resume  their  functions,  to  take 
charge  of  the  property  of  the  old  company, 
and,  as'  I  understand  Uie  scope  of  the  prayer, 
to  carry  on  that  company's  business  until  the 
year  1940,  unless  sooner  dissolved.  That  Is 
a  sort  of  function  that  this  court  Is  very 
cautious  about  undertaking,  and  I  am  un- 
able to  bring  my  mind  to  adjudge  that  It 
ought  to  do  It  In  this  case.  I  will  advise  the 
same  decree  In  this  case  as  that  proposed  In 
the  Beling  Case. 

The  defendants,  by  their  answer,  allege 
that  the  complainant  never  applied  to  the 
tobacco  company  to  waive  the  bar  of  the 
statute  to  the  appolntmrait  of  appraisers  to 
ascertain  the  value  of  his  stock  under  the 
provisions  of  those  sections  of  the  corpora- 
tion act  which  provide  for  dissolution,  and 
declare  that  the  company  in  fact  has  been 
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willing  and  Is  now  willing  to  consent  to  socti 
an  appraisement,  notwithstanding  the  expira- 
tion of  the  statntoiy  period  of  30  days. 

The  tobacco  company,  defendant,  by  Its  an- 
swer, also  offered  to  pay  complainant  the 
market  ralne  of  his  stock  at  the  time  of  the 
consolidation,  or  to  pay  him  the  present 
worth  of  said  stock  and  of  all  dlrldends  that 
could  possibly  be  earned  thereon  nntll  the 
expiration  of  Its  charter,  or  to  pay  CMuplaln- 
ant  snch  a  sum  of  m<Hiey  as  may  be  ascer- 
tained by  this  court  In  this  proceeding  to 
represent  the  proportionate  share  of  the  as- 
sets of  the  original  American  Tobacco  <>Hn- 
pany,  to  which  the  complainant  would  be 
entitled  as  the  owner  of  Its  preferred  stock, 
mentioned  in  the  bill.  If  the  company  were 
dissolved  and  Its  assets  Uqnldated  nnder  and 
In  accordance  with  the  statute.  And  It  sub- 
mitted itself  to  the  Jurisdiction  of  the  court 
in  tills  l>etialf  and  consented  to  the  entry  of 
a  decree  against  It  In  favor  of  the  com- 
plainant upon  any  one  of  the  offers  Just 
mentioned  which  tlie  complainant  may  elect 
to  accept 

If  the  complainant  sliali  decline  to  accept 
any  one  of  these  offers,  I  shall  advise  a  de- 
cree that  Ills  bill  be  dismissed,  without  costs. 


HOLL  et  ai.  v.  BVBKBTT  et  al. 

(Court  of  Chancery  of  New  Jersey.    Feb.  1. 
190T.) 

L  Partition— EviDEHCB—SumoMKOY. 

The  owner  of  a  tract  of  land  conveyed  it 
to  two  persons  aa  tenants  in  common ;  the 
^ed  providinK  that  It  -was  agreed  between  the 
parties  that  it  should  not  "conflict  with  the 
title"  to  any  part  of  the  granted  premises  prevl- 
ODsly  conveyed  by  the  srantor  to  any  parties. 
Thereafter  one  of  the  i^rantees  sued  to  recover 
possession  of  a  parcel  of  the  tract,  and  In  such 
action  the  grantor  of  the  tract  gave  a  deposi- 
tion to  the  effect  that  he  had  conveyed  the  land 
Involved  In  the  action  to  a  certain  person  prior 
to  the  conveyance  to  plaintiff  therein  and  her 
co-tenant,  and  he  refreshed  his  memory  by  ref- 
erence to  a  book  kept  by  himself,  showing  the 
various  conveyances  which  had  l)een  made,  and 
by  consent  a  copy  of  the  book  was  made  and 
used  on  the  trial.  Subsequently  those  repre- 
sentinK  the  title  conveyed  to  plaintiff  In  such 
action  sued  for  partition  of  a  parcel  of  the 
tract,  and  defendant  claimed  that  the  land 
sought  to  be  partitioned  was  not  included  in 
the  original  conveyance  of  the  tract,  and  sought 
to  show  the  same  by  producing  the  copy  of  the 
book  which  had  been  Introduced  in  the  former 
action,  and  by  proving  that  it  was  a  true  copy, 
without  any  proof  of  any  effort  to  produce  the 
original.  It  was  not  shown  that  the  one  to 
whom  defendant  claimed  the  original  owner  had 
conveyed  the  land  bad  ever  claimed  title,  or  that 
be  was  in  any  possession  claiming  under  a  lost 
deed.  Held,  thnt  such  evidence  was  insufficient 
to  establish  defendant's  claim. 

2.  Same— Scope  of  Inquiry. 

In  a  suit  for  partition  the  court  would  not 
determine  the  validity  of  a  tax  title  asserted 
by  defendant,  but  would  hold  the  case  to  await 
the  decision  of  a  court  of  taw  as  to  the  validi^ 
of  such  title. 

FBSd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  88,  Partition,  H  55.  188.] 


8.  nnAROT  IN  ComcoN— Bjtroi  ot  Posses- 
sion or  00-.TBNANT. 

Where  the  interest  of  one  tenant  in  com- 
mon was  sold  under  execution,  tlie  porchasen 
could  not  by  subsequent  dealings  between  them- 
selves, Budi  as  partitions  and  conveyances,  of 
which  no  notice  was  brought  to  the  owner  of 
the  remaining  interest,  increase  the  purchaser's 
Interest  in  the  premises 

Suit  by  Melf<Hrd  N.  Boll  and  otiiers  against 
Abraham  Everett  and  others  tor  partition. 
Case  held  to  enable  defendants  to  institute 
proceedings  to  establish  their  titl*  under  a 
tax  deed.   , 

F.  M.  P.  Pearse,  for  complainants  Alan 
H.  Strong,  for  defendants. 

PITNEY,  y.  O.  The  complainants,  on  be- 
half of  tbonselves  and  certain  oestuls  que 
trustent  who  are  made  defendants,  but  who 
are  really  In  the  same  Interest  witii  the  com- 
plainants, claim  to  be  the  owners  of  the 
equal  undivided  half  of  certain  lands  situate 
In  the  borough  of  South  Amboy,  Middlesex 
county,  and  file  their  bill  against  the  defend- 
ants, other  than  the  cestuls  que  trustent 
Just  mentioned,  praying  for  a  partition.  I 
win  hereinafter  Ignore  the  cestuls  que  trus- 
tent defendants  and  speak  of  the  real  de- 
fendants, Abraham  Everett  et  al.,  as  tiie  de- 
fendants. 

Ttie  land  in  question  consists  of  a  block 
which  was  numbered  41  and  laid  out  on  a 
map  of  the  village  of  South  Amboy  made 
In  1835  by  me  Perrlne  and  on  file  In  the 
office  of  the  clerk  of  Middlesex  county,  and 
Is  bounded  on  the  east  by  Pine  arenue,  on 
the  north  by  Louisa  street,  on  the  west  by 
Feltns  street,  and  on  the  south  by  Portia 
street  The  blo<^  lies  In  die  extr«ne  out- 
skirts of  the  borough  as  now  Improved  and 
has  never  been  Improved  In  the  least  or  built 
on  or  occupied  by  anybody.  The  streets  st 
the  east  north,  and  west  have  been  traveled, 
but  not  that  to  the  south.  Tbe  lot  itself 
is  covered  with  brush.  It  is  alleged  by  the 
complainant  and  distinctly  admitted  by  the 
defendants  at  the  hearing,  that  this  block 
of  land  Is  a  part  of  what  was,  in  1835,  laid 
out  by  two  gentlemen,  Messrs.  Cotbeal  and 
Thomas,  as  trustees  for  a  syndicate  of  land 
speculators,  and  partially  sold  off  at  auction. 
The  whole  tract  thus  laid  out  consisted  of 
several  small  farms,  the  title  of  which  was 
united  In  said  Thomas  and  Cotheal  in  1834. 
In  April,  1874,  Cotheal,  as  the  surviyor  of 
Thomas,  conveyed  those  farms  to  Mary  Jane 
Roll  and  Sarah  E.  Dey,  In  conslderatloD 
of  12,500.  This  deed  of  conveyance,  however, 
contained  this  clause:  "It  is  agreed  by  and 
between  the  parties  to  these  presents  that 
this  indenture  shall  not  conflict  with  the 
title  to  any  part  of  the  aforesaid  premises 
previously  sold  and  conveyed  by  the  said 
Alexander  I.  Ootheal  and  James  P.  Thomas 
to  any  party  or  parties,  and  this  deed  is 
subject  to  any  such  conveyances.  And  all 
the  parks,  streets  and  avenues  as  laid  oat 
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on  the  aforesaid  map  are  hereby  excepted 
from  this  deed  and  are  not  qolt  claimed  or  1b 
«ny  manner  conveyed  by  these  presents." 
It  Is  palpable,  of  course,  that  the  object  was 
to  convey  all  the  parts  of  these  farms  which 
were  laid  out  on  the  map  of  1836  and  not 
previously  conveyed.  The  complainants  rep- 
resent the  title  so  conveyed  to  Mary  Jane 
Roll,  and  the  defendants,  as  alleged  by  the 
complainants,  represent  the  title  so  conveyed 
to  Sarah  El.  Dey.  The  public  records  shovt 
that  the  title  passed  from  Mrs.  Dey  to  Ever- 
ett and  Perrlne  by  a  sherlfTs  conveyance, 
based  on  an  execution  against  said  Sarah  and 
a  decree  for  deficiency  on  tbe  foreclosure 
of  a  mortgage  against  her.  This  sheriCTs 
deed  waa  dated  April  11,  1877,  just  three 
years  after  the  conv^ance  to  Roll  and  Dey. 
No  deed  appears  of  record  from  Ootheal  and 
Thomas  or  either  of  them  to  any  person 
for  the  lot  41,  here  sought  to  be  divided, 
and  which  was  confessedly  a  part  of  tbe 
three  farms  comprising  the  original  plot  of 
tbe  village  of  South  Amboy.  That  Ootheal 
and  Thomas  were  mice  seised  of  block  41 
was  admitted  by  the  defendants.  It  follows, 
then,  that  the  c«mveyance  to  Mrs.  Boll  and 
Mrs.  Dey  passed  the  title  to  tbem  as  tenants 
in  common,  with  the  usual  result,  In  the 
absence  of  anything  like  adverse  possession  or 
claim  of  title  on  the  part  of  anybody  else, 
that  tbey,  Boll  and  Dey,  became  constructive- 
ly in  possession  of  the  land,  and,  as  there 
has  been  no  sort  of  adverse  claim  or  posses- 
sion either  as  between  Mrs.  Roll  and  Mrs. 
D^  or  their  grantees  or  by  any  third  party, 
that  constructive  possession  continued. 

To  this  case  made  by  the  complainant 
the  defendants  set  up  two  distinct  defenses. 
They  do  not  deny  that  Cotheal  and  Thomas 
were  at  one  time  seised  of  the  premises  in 
qneetlw,  and  that  Cotheal  as  survivor  was 
competent  to  convey  them  to  Mrs.  Roll  and 
Mrs.  Dey,  or  that  the  consideration  of  $2,500 
mentioned  in  that  deed  was  not  actually  paid 
in  good  faith  by  Roll  and  Dey  to  Cotheal, 
but  they  allege  that  block  41  was  not  in- 
cluded in  the  description  found  in  that  con- 
veyance, but  was  excepted  thereout  by  the 
Inngnage  of  that  deed  above  quoted,  becanse 
it  had  been  previously  conveyed  away  by 
Thomas  and  Cotheal  to  one  Taylor.  Now, 
I  conceive  tbe  burden  is  on  the  defendants 
to  prove  this;  and  this  they  attempt  to  do. 
They  do  not  produce  any  deed  executed  by 
Cotheal  and  Thomas  or  either  of  them  or 
any  record  of  any,  nor  the  evidence  of  any- 
body that  they  ever  saw  such  a  deed,  or 
that  it  was  ever  executed;  nor  do  they  pro- 
duce any  memorandum  In  the  handwriting 
of  either  Cotheal  or  Thomas  that  they  had 
ever  executed  such  a  deed,  but  they  attempt 
to  prove  it  in  this  wise:  In  tbe  year  1884 
an  action  was  brought  in  the  Middlesex 
circuit  court  by  Mrs.  Roll  against  one  Rea 
to  recover  possession  of  two  small  building 
lots,  parcel  of  another  block  in  South  Amboy, 
based  on  tbe  before-mentioned  conveyance 


of  1874,  and  in  that  cause  ttie  deposition  of 
Mr.  Cotheal,  then  alive  and  a  resident  of  New 
York  City,  was  taken,  wherein  he  bwmw  that 
he  had  made  a  conveyance  of  the  lots  claim- 
ed by  Rea  to  one  Lary,  and  for  that  purpose 
Mr.  Cotheal  refreshed  bis  memory  by  refer- 
ence to  a  book  kept  by  himself  or  under 
his  immediate  direction,  in  which  be  set 
down  the  various  conveyances  which  he  and 
his  co-trustee,  then  dead,  had  made  of  these 
premises ;  also  an  account  which  he  had  kept 
of  the  amount  of  money  received  tar  such 
sale  and  the  perscms  from  whom  he  had 
received  it  This  book  and  the  original  ac- 
count he  refused  to  have  go  out  of  his  pos- 
session; but  l9  consent  of  coimsel  in  that 
cause  a  copy  of  each  was  made  and  compared 
and  used  on  the  trial  of  the  case  of  Roll  v. 
Rea,  which  took  place  in  1888.  Defendants 
now  produce  tbe  copy  then  made  of  the  orig- 
inal book  and  document  in  Cotbeal's  posses- 
sion, and  prove  by  a  witness  that  those 
copies  are  true  copies  of  the  original,  com- 
pared at  the  time  of  the  taking  of  Mr.  Ooth- 
eal's  evidence,  and  they  offered  the  copies  in 
evidence  in  this  cause  without  any  proof  of 
any  effort  to  produce  and  find  the  original. 
The  object  of  this  offer  is  to  show  that 
block  41  was  conveyed  to  one  Taylor  by 
Ootheal  and  Thomas  in  1836.  They  also  pro- 
dace  an  old  copy  of  the  Perrlne  map,  upon 
which  block  41  distinctly  appears,  and  acrosB 
it  Is  written  the  word  "Taylor."  I  admitted 
these  documents  in  evidence  subject  to  the 
timely  objection  of  coonBel  tor  the  complain- 
ants, but  expressed  tbe  <vlnlon  at  tbe  time 
that  tbe  evidence  was  insufficient  to  show 
that  the  conveyance  of  1874,  upon  which 
complainants  rely,  did  not  include  the  land 
in  question,  or,  rather,  that  the  land  in 
question  was  excited  from  that  conveyance 
under  the  exciting  clanse  above  quoted. 
After  having  heard  further  argument  and 
given  the  matter  further  consideration,  I  am 
still  of  that  opinimi.  If  Taylor  had  ever 
come  forward  and  claimed  title  to  the  land 
or  was  In  possession  claiming  under  a  lost 
deed,  it  is  possible,  I  will  not  say  probable, 
that  a  different  ruling  might  be  prefer.  But 
the  present  situation  is  simply  this:  Two 
persons  pay  for  and  accept  a  conveyance 
from  a  third  party  of  land  of  which  their 
grantor  was  once  the  undoubted  owner.  One 
flies  a  bill  against  the  other  for  partition, 
and  that  other  sets  up  as  a  defense  that  tbe 
land  in  question  was  not  included  in  the 
terms  of  the  deed  under  which  they  both 
claim,  or,  rather,  was  excepted  out.  Now, 
I  think  in  such  a  case  the  person  making  the 
allegation  should  be  held  to  strict  proof. 
Such  proof  has  not  been  made.  Moreover, 
it  is  worthy  of  remark  that  the  clause  iu 
the  deed  from  Cotheal  to  Roll  and  Dey  of 
1874  does  not  say  that  tbe  description  In 
the  conveyance  shall  not  be  held  to  include 
any  land  previously  conveyed,  but  it  says 
that  "this  description  shall  not  conflict  witl; 
the  title  of  any  part  of  the  aforesaid  prem- 
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Ises  previously  -  scM  and  cmiveyed,"  etc 
Now,  tbe  diflerence  between  that  language 
and  the  verbiage  of  an  otdlnair  exception 
out  of  a  description  may  be  aiigbt,  but  I 
tbink  for  present  purposes  it  is  material. 
It  permits  tbe  doctrine  of  constructive  pos- 
session to  hold  good  until  tbe  actual  aK>ear- 
ance  and  claim  made  by  some  bolder  of  an 
older  title. 

This  conclusion  renders  it  nnnecessary  to 
determine  another  question  which  would 
arise  if  tbe  giving  of  the  deed  of  Tb<Miiaa 
and  Gotheal  to  Taylor  in  1835  bad  l>een  es- 
tablished by  parol,  and  that  question  is 
whether  sudi  proof  would  at  all  alfect  tbe 
relation  of  these  parties  to  each  other,  since 
It  would  destroy  the  title  of  each,  and  nei- 
ther have  any  title  by  constmctlve  possession. 
Here  we  have  a  party  at  one  time  tbe  ad- 
mitted owner  of  tbe  premises  making  a  con- 
veyance of  them  to  two  parties  by  a  descrip- 
tion which  clearly  describes  and  includes  a 
certain  block  of  land,  but  containing  a  clause 
which,  as  claimed  by  one  party,  excludes  all 
land  previously  conveyed.  Now,  it  seems 
clear  enough  that  such  conveyance  gives  the 
grantees  a  color  of  title  with  constructive 
possession,  which  can  only  be  disturbed  and 
destroyed  by  parol  proof  of  a  former  con- 
veyance under  which  no  entry  or  possession 
has  been  made  or  taken.  If  such  parol  pnxtf 
be  made,  it  does  not  in  tbe  least  affect  the  re- 
lation of  the  two  grantees  to  each  other.  It 
simply  results  In  showing  that  neither  has 
any  titla  Now,  when  neither  bas  taken 
possession  to  the  exclusion  of  the  other,  and 
neither  has  title,  I  find  it  difDcult  to  per- 
ceive how  either  can  object  to  a  legal  pro- 
ceeding whicb  will  result  in  simply  marking 
on  tbe  ground  tbe  limits  of  what  would  be 
the  title  of  each  if  they  bad  any.  Tbe  only 
effect  that  I  can  i)erceive  of  the  proof  by  the 
defendant  that  neither  he  nor  tbe  complain- 
ants have  any  legal  title  Is  to  relieve  him 
from  tbe  liability  to  pay  costs.  I  have  looked 
through  numerous  cases.  Including  all  those 
cited  by  counsel  for  tbe  defendants,  and  I 
can  find  no  authority  for  the  position  whicb 
be  here  takes  in  that  respect  Tbe  rule  that 
tbe  defendant  in  ejectment  may  defend  bis 
actual  possession,  or  that  of  bis  tenant,  by 
showing  that  tbe  plaintiff  bas  no  title,  bas 
no  application  to  tbe  present  case,  for  tbe 
simple  reason  that  here  tbe  defendants  are 
not  in  actual  possession. 

Tbe  next  defense  set  up  by  tbe  defoidants 
Is  a  tax  title,  supported  by  a  deed  made  on 
tbe  4tb  day  of  June,  1S77,  by  John  DIstH-ow, 
collector  of  the  township  of  South  Amboy,  to 
Ward  C.  Perrine  and  Abraham  Everett,  who, 
as  we  have  seen,  had  purchased  at  a  sale  by 
tbe  sherUF  the  right  of  Mrs.  Dey  in  the 
pr«nises  by  a  deed  dated  tbe  lltb  day  of 
April,  1877.  Tbe  deed  by  the  collector  of 
June  4,  1877,  lt>  based  on  a  warrant  signed 
by  five  persons  purporting  to  be  tbe  township 
committee  of  tbe  township  of  South  Amboy, 
of  wbom  Abraham  Srerett,  one  of  the  gran- 


tees, purports  to  be  the  chairman,  and  it  re- 
cites that  "it  appears  to  tbe  committee  that 
one  John  H.  Claris  one  Mllley  D.  Powers  and 
George  Leary,  who  reside  out  of  tbe  state, 
were  duly  assessed  by  the  assessor  of  said 
townstiip,  in  the  name  of  Mllley  D.  Fowen 
for  the  year  1874  for  $01.00  and  for  the  year 
1876  for  $154.56,  John  H.  Clark  for  four  years 
$41.10,  George  Leery  $14.10  for  their  taxes 
for  the  years  [without  mentioning  the  years] 
on  account  of  lands,  tenements  and  heredita- 
ments of  the  said  John  H.  Clark,  MiUey  D. 
Powers  and  George  Leary,  situate  in  said 
township,  which  said  lands,  tenements  and 
bereditaments  were  by  the  said  assessor's 
description  [no  description  given]  and  that 
the  said  assessment,  together  with  interest 
thereon,"  etc.,  "have  ronained  unpaid  for  tbe 
space  of  one  year  after  the  said  tax  was  paya- 
ble, yon  are  therefore  hereby  commanded  to 
make  the  said  sum  of  tbe  taxes  aforesaid 
and  Interest  thereon  from  and  after  the 
twentieth  day  of  December,  A.  D.  1874,  the 
cost  and  fees  In  relation  to  said  assessment 
and  the  costs  of  the  execution  hereof  of  tbe 
lands,  tenements  and  hereditaments  so  de- 
scribed as  aforesaid  by  selling  the  same  ot 
any  part  thereof  as  will  be  sufficient  for  that 
purpose  for  the  shortest  term,"  etc.,  "and 
you  are  further  commanded  to  pay  the  money 
raised  by  such  sale  to  tbe  township  comm1tte« 
and  make  return  of  this  warrant  and  yonr 
proceedings  thereunder,"  etc  Then  .  follows 
a  recital  that  the  collector  had  given  notice 
of  tbe  time  and  place  of  the  sale  "of  tbe 
lands,  tenements  and  real  estate  In  said  war- 
rant described"  by  advertisement,  etc.,  and 
at  tbe  time  and  place,  on  the  30tb  day  of 
June,  1877,  he  sold  and  struck  off  the  follow- 
ing described  part  of  said  lands,  tenemaits; 
and  hereditaments,  namely,  the  lands  of  John 
H.  Clark.  Then  follows  a  reference  to  blodc 
41  and  lots  in  other  blocks,  with  a  reference 
to  tbe  map  of  Perrine,  in  the  township  of 
South  Amboy,  previously  mentioned,  and 
that  Perrine  and  Everett  bid  for  tbe  lands 
the  amount  of  tbe  tax  mentioned  in  tbe  war- 
rant, $127.77,  for  the  term  of  75  years.  Then 
there  is  an  acknowledgment  of  that  deed  be- 
fore a  master  in  chancery  oa  June  4,  1877, 
and  the  ordinary  affidavit  that  the  lands  had 
been  sold  to  the  best  advantage,  etc 

To  this  instrument  the  counsel  for  the  com- 
plainants makes  two  answers:  First  tbat 
It  is  void  on  its  face;  and,  second,  that  If 
It  is  not  void  and  tbe  court  shall  be  of  opin- 
ion that  it  Is  a  valid  deed,  he  takes  tbe 
ground,  for  which  there  is  more  or  less  au- 
thority, that  one  tenant  in  common  cannot 
cut  otf  the  interest  of  another  tenant  in  com- 
mon by  buying  in  tbe  property  under  a  sale 
for  taxes  under  circumstances  like  those 
above  recited,  but  tbat  the  same  are  subject 
to  redemption  by  him  at  any  time,  and  offers 
to  pay  one-half  of  the  amount  so  paid  by 
Eyverett  and  Perrine,  with  Interest  during  ali 
these  years.    I  will  consider  his  first  point. 

I  find  the  law  as  to  sale  of  land  for  taxes. 
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etc,  to  have  been  In  1877  that  found  In  the  Re- 
▼islon  of  1877,  p.  1163,  etc.  It  consists  of  the 
act  of  March  17,  1854  (P.  L.  p.  420).  a  supple- 
oient  of  March  25,  1863  (P.  L.  p.  4»7),  and  a 
supplement  of  March  26,  1873  (P.  L.  p.  63). 
The  first  section  compels  the  assessor  to  as- 
sess all  the  lands  In  the  names  of  the  owners, 
"and  to  designate  the  same  by  some  short 
description  as  will  be  sufficient  to  ascertain 
the  location  and  extent  thereof."  The  sec- 
ond section  provides  that  the  tax  so  assessed 
shall  remain  a  lien  thereon  for  two  years 
from  the  time  when  the  taxes  were  payable. 
The  third  section  provides  that.  If  the  taxes 
remain  unpaid  for  a  year  (reduced  to  four 
months  by  the  act  of  1863),  then  the  town- 
ship committee  may  Issue  a  warrant  to  the 
constable  of  the  township  "commanding  him 
to  make  said  taxes,  with  the  interest,"  etc., 
"of  the  lands,  tenements  and  hereditaments 
or  real  estate  on  account  whereof  the  same 
were  assessed  as  aforesaid  and  of  which  the 
assessor's  description  shall  be  therein  set 
forth,  for  the  shortest  term,"  etc.  Section  4 
provides  that  the  warrant,  before  execution, 
shall  be  recorded  by  the  clerk  of  the  town- 
ship In  a  book  to  be  provided.  Section  6  pro- 
vides that  the  constable  shall  advertise,  etc 
Section  6  directs  that  a  deed  shall  be  made. 
Section  7  provides  that,  notwithstanding  any 
mistake  In  the  names  of  the  owners  of  any 
lands  In  assessing  the  taxes,  the  assessment 
shall  be  valid.  The  supplement  of  1878 
provides  for  the  sale  of  lands  of  any  person 
or  persons,  whether  the  owner  is  a  resident 
or  not,  and  provides  for  a  sale  if  the  taxes 
are  unpaid  for  the  space  of  four  months.  In- 
stead of  a  year,  and  repeats  that  the  lien  is 
to  be  for  two  years,  and  section  2  provides 
for  redemption  by  the  owner  In  one  year. 
The  revision  of  this  act,  made  after  1877, 
principally  March  14,  1879,  and  found  In  the 
supplement  of  the  Revision,  p.  990,  was,  of 
course,  not  In  force  at  the  time  of  the  giving 
of  the  tax  deed  In  this  case.  The  warrant 
In  this  case  was  issued  to  the  collector,  in- 
stead of  the  constable,  presumably  by  virtue 
of  a  special  act,  entitled  "An  act  to  facilitate 
the  collection  of  taxes  in  the  township  of 
East  Brunswlcke  in  the  county  of  Middle- 
sex," approved  April  4,  1871,  p.  1171,  which 
act  was  extended  to  South  Amboy  by  an 
act  of  1872,  p.  616.  By  that  act  the  collector 
of  the  township  was  given  power  to  enforce 
the  collection  of  all  delinquent  taxes  "assess- 
ed on  any  real  estate  In  said  township  by 
exposing  the  same  for  sale,"  etc.,  "to  the 
person  or  persons  who  will  take  the  least 
quantity  of  said  land  to  be  laid  out  in  one 
body  and  to  commence  at  some  designated 
comer  of  the  premises  on  which  said  taxes 
are  claimed  to  be  due."  This  provides  for 
sale  in  fee  simple  of  a  specific  quantity  of 
land.  The  second  section  provides  that  no 
land  shall  be  sold  until  the  township  col- 
lector shall  have  made  a  return  that  the 
taxes  are  unpaid  and  have  by  him  been 
returned  as  delinquent,  and  shall  verify  the 


same  by  his  affidavit  The  third  section 
provides  that  on  the  return  of  delinquents 
by  the  collector  the  committee  shall  cause 
a  copy  of  the  rettum  to  be  recorded  In 
the  clerk's  office  and  the  copy  to  be  posted 
in  three  public  places.  The  fourth  section 
provides  that  the  township  committee  shall 
cause  a  certified  copy  of  the  return  and 
affidavit  to  be  published  therein  specifying 
the  time  and  place  where  the  same  will  be 
sold  at  auction,  and  on  that  day  the  collect- 
or shall  sell  the  tracts  to  the  person  or  per- 
sons who  shall  take  the  least  quantity  of 
the  premises  so  offered,  and  immediately 
thereafter  such  sale  the  township  committee 
shall  execute  and  deliver  to  the  purchaser  a 
certificate  of  such  sale,  describing  the  piece 
or  pieces  sold  and  the  amount  paid,  and  en- 
titling the  holder  thereof  to  a  deed  of  the 
premises  so  sold,  with  a  proviso  that  the 
owner  may  redeem  within  two  years.  It 
then  provides  that.  If  at  the  expiration  of 
one  year  the  owner  shall  not  appear  and  re- 
deem, then  the  collector  may  execute  a  deed. 
Then  follows  a  repealer  of  Inconsistent  acts. 
It  Is  quite  evident  from  the  tax  deed  here 
in  question  that  the  township  conmilttee  and 
the  township  collector  have  failed  to  follow 
either  this  special  act  applicable  to  the  town- 
ships of  East  Brunswlcke  and  South  Amboy 
or  the  general  act  of  1864.  No  proof  was 
offered  In  this  cause  of  any  of  the  acts 
required  by  the  statute  to  validate  a  tax 
sale  either  under  the  general  act  of  1854  or 
the  special  act  of  1871. 

Reliance  was  had  by  counsel  upon  the 
force  of  those  sections  of  the  act  concerning 
the  sale  of  lands,  approved  March  27,  1874, 
and  found  In  the  Revision  of  1877,  at  page 
1045,  §§  14,  16,  which  make  the  recitals  In 
such  a  deed  prima  fade  proof  of  their  truth. 
The  force  of  those  recitals  In  tax  deeds  was 
dealt  with  by  the  Supreme  Court  In  Allen 
V.  Woodbrldge,  42  N.  J.  Law,  401,  and  on 
error  Woodbrldge  v.  Allen,  43  N.  J.  Law,  262. 
The  opinion  of  the  Court  of  Appeals  con- 
tains an  elaborate  treatise  on  the  state  of 
the  law  at  that  time. 

Without  going  into  detail.  If  it  were  with- 
in my  Jurisdiction  to  determine  the  question, 
I  should  feel  constrained  to  hold  the  deed 
here  in  question  absolutely  void.  First,  be-, 
cause  the  recital  in  the  deed  does  not  show 
that  the  taxes  assessed  against  Clark  were 
so  assessed  upon  the  very  lands  which  were 
conveyed;  second,  because  they  do  not  show 
that  the  taxes  were  so  assessed  and  became 
payable  within  two  years  before  the  sale,  but 
rather  the  contrary ;  third.  If  we  look  at  the 
East  Brunswlcke  act  of  1871,  we  find  no  such 
Inconsistency  In  its  provisions  in  this  respect 
with  the  general  act  from  which  we  can  in- 
fer that  the  provisions  in  that  behalf  of 
the  general  act  were  repealed  by  the  special 
act  and  we  find  the  collector  in  his  proceed- 
ings not  following  the  provisions  of  that  act. 
But,  as  I  feel  constrained,  by  the  decision  of 
the  Court  of  Errors  and  Appeals  la  the  fa- 
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moua  and  ftunlllar  case  of  Slockbower  ▼. 
Kanouse,  60  N.  J.  Eq.  431,  26  AU.  3S3,  not 
to  determine  any  question  of  pure  law  In  this 
cause,  however  plain  It  may  be,  I  shall  leave 
that  question  to  be  determined  in  the  man- 
ner to  bie  suggested  further  on. 

One  other  matter  deserves  attention.  The 
defendants  show  that  by  divers  conveyances 
and  partitions  between  Everett  and  Perrlne 
they  have  treated  and  dealt  with  the  com- 
plete title  precisely  as  If  they  owned  the 
whole,  and  claim  that,  while  there  has  been 
no  sort  of  adverse  possession  or  occupation 
of  the  premises  by  the  defendants  or  any 
other  persons  whatever  at  any  time,  yet 
that  thi?  dealing  in  conveyances  in  language 
which  Indicated  that  they  had  a  complete 
title  gives  them  a  sort  of  quasi  adverse  pos- 
session. I  cannot  accede  to  that  position. 
Everett  and  Perrlne  undoubtedly  bid  for  and 
accepted  from  the  sheriff  in  April,  1877,  a 
deed  for  the  interest  of  Mrs.  £>ey.  That  deed 
recites  a  levy  on  these  lands,  and  says  the 
description  is  taken  from  Book  146  of  Deeds, 
pages  612,  ete.,  which  is  the  deed  from  Coth- 
eal  to  Roll  and  Dey,  and  then  further  on  It 
specifies  what  part  of  that  land  is  levied  on 
as  follows :  "Also  block  Na  41  consisting  of 
forty  lota,  being  a  part  of  the  same  premises 
conveyed  by  Alexander  Cotheal  to  the  said 
Mary  J.  Roll  and  Sarah  E.  Dey  by  deed  dat- 
ed April  16th  1874  and  recorded  in  the  clerk's 
office  of  the  county  aforesaid."  Here,  then, 
In  the  levy,  which  preceded  the  sale  under 
execution,  is  a  distinct  notice  to  the  purchaser 
that  the  lands  they  were  about  to  purchase 
had  been  conveyed  to  Boll  and  Dey  by  a  deed 
which  presumably  created  in  them  an  estate 
as  tenants  in  common,  so  that  the  purchaser 
bad  notice  that  Mrs.  Dey  had  prima  fA:ie 
only  a  half  interest  Now,  it  is  quite  plain 
that  any  subsequent  dealings  between  them- 
selves, of  which  no  notice  was  brought  to 
Mrs.  Boll,  could  not  Increase  Everett's  and 
Perrine's  interest  in  the  premises.  Mrs.  Boll 
and  her  successors  In  title  were  under  no 
obligations  to  watch  and  take  notice  of  the 


subsequent  conveyances  between  Perrlne  and 
Everett  of  the  interest  which  they  aogulred 
under  the  sheriff's  deed. 

Complainants  argue  that  this  court  lias  la 
some  instances  assumed  Jurisdiction  to  de- 
termine the  validity  of  a  tax  title.  Bat  those 
instances  were  cases  where  the  tax  was  oat- 
standing  and  a  cloud  on  the  title  and  the 
bills  were  filed  especially  to  remove  the  cloud, 
or  where  the  question  of  the  validity  of  a 
tax  title  arose  incidentally  in  a  foreclosure 
proceeding,  or  the  like.  In  the  preaoit  in- 
stance complainants  do  not  attack  the  tax 
title  by  their  bill,  and  It  is  not  framed  with 
that  view.  Nor  do  I  find  any  more  strength 
in  the  further  point  made  by  the  complain- 
ants, namely,  that  the  title  of  the  defend- 
ants or  some  of  them  is  equitable  only.  That 
circumstance  does  not  give  the  complainants 
any  right  to  Invoke  the  aid  of  this  coart  to 
deal  with  so  much  of  the  defendants*  title 
as  is  clearly  legal.  For  reasons  already  given, 
I  feel  cons^ained  to  await  the  decision  of 
a  court  of  law  as  to  the  validity  <rf  tbe  tax 

tiae. 

Under  the  circumstances  of  this  case,  where 
neither  party  has  anything  more  than  a 
constructive  possession  of  the  premises,  I 
think  the  burden  Is  on  the  defaidants  to 
establish  their  title  under  the  collector's  deed, 
and  I  will  hold  the  case  to  enable  the  defend- 
ants to  establish  that  title  as  they  may  be 
advised.  Proceedings  for  that  purpose  must 
be  taken  within  30  days,  and.  If  they  shall  be 
advised  to  bring  an  action  ct  ejectment 
against  the  complainants,  the  bringing  of 
such  action  shall  not  be  held,  except  for  the 
purposes  of  the  action,  to  be  an  admission 
that  the  complainants  are  In  actn&l  posses- 
sion, and  any  other  provisions  may  be  in- 
serted in  the  decree  to  be  advised  as  may  be 
proper  to  protect  the  rights  of  each  party  in 
the  premises. 

The  question  whether.  If  the  tax  title  Is  es- 
tablished. It  Is  subject  to  redemption  by  the 
complainants  as  tenants  In  commnm,  la  re- 
served. 
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HAXWABD  ▼.  NORTH  JERSEY  BT.  BY.  00. 

(Court  of  Bkron  and  Appeals  of  New  Jenwy. 
March  4,  1907.) 

1.  Tbiaii— Monona  voi  Nonbuit  iHD  Dnuo- 

TlOIt    OF    YKKDICT. 

Motion  for  nonanlt,  and  for  direction  of 
verdict  for  defendant  la  in  effect  a  demnrrer  to 
■o  mach  of  the  whole  teatintony  as  is  favorable 
to  plaintiff,  admitting  its  verity  in  point  of  fact 
for  the  purpose  of  denying  its  sufficiency  in 
imint  of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  46,  Trial,  |  872.] 

2.  Samb— Conruonno  Btidercx. 

Plaintiff's  croas-ezamination,  tending  to 
■bow  lack  of  ordinary  caution,  was  contra- 
dictory to  testimony  on  direct  and  to  testimony 
of  other  of  plaintiff's  witnesses.  Held  that,  on 
motions  to  nonsuit  and  to  direct  a  verdict  for 
defendant,  the  trial  Judge  could  not  igaote  tes- 
timony of  other  witnesses  for  plaintiff  in  favor 
of  plaintiff's  testimony  on  cross-examination, 
nor  pass  upon  conflicting  claims  to  credibility. 
S.  8tbxr  Raiiaoads— Iitjubt  to  Peoxstbi- 

AM. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  received  by  a  foot  passen^r 
Btmclc  by  a  car  of  the  defendant  while  crossing 
a  public  street,  it  was  established  that  when  and 
where  the  accident  occurred  there  was  a  sign, 
placed  over  the  tracks  by  the  defendant  corpora- 
tion, requiring  cars  to  'run  slow."  Held,  that 
this  requirement,  adopted  by  the  defendant  cor- 
poration previous  to  the  accident,  for  the  guid- 
ance of  its  servants  in  matters  relating  to  the 
safe<7  of  the  public,  and  made  public,  created 
a  duty  as  to  such  persona  as  would  be  likely 
to  be  injured  bjr  a  failure  to  observe  the  pre- 
cantiona  prescribed.  Proof  of  a  violation  of 
«och  requirement  by  the  motorman,  directly  re- 
sulting In  Injnty  to  the  plaintiff,  is  evidence, 
although  not  conclusive,  from  which  the  jury 
would  be  warranted  in  finding  the  motorman 
negligoit  and  the  defendant  therefore  liable. 

[Ed.  Note.— For  cases  in  point,  see  Dent  Dig. 
vol.  44,  Street  Railroads,  i  164.] 

(Syllabus  by  the  Court) 

Brror  to  Circnlt  <3onrt,  Hudson  (bounty. 

Action  by  Carrie  Hayward  against  the 
North  Jersey  Street  Railway  Company. 
Jadgment  for  plalntUL  Defendant  brings  er* 
ror.    Affirmed. 

Bedle,  EdwardB  &,  Holmes,  for  plaintiff  in 
error.    Warren  Dixon,  for  defendant  in  error. 

DIIX,  J.  The  plaintiff  below,  while  cross- 
Ing  Newark  avenue,  Jersey  City,  was  BtmCk 
by  a  trolley  car  of  the  defradant  company, 
receiving  Injories  for  which  she  recovered 
damages  in  the  Hudson  circuit  conrt.  The 
writ  of  error  In  this  case  presents  the  ques- 
tion as  to  whether  the  circuit  judge  erred  In 
refusing  both  to  nonsuit  the  plaintiff,  and  in 
refusing  to  direct  a  verdict  for  the  defend- 
ant, upon  the  ground  that  contributory  neg- 
ligence had  been  shown  upon  the  part  of  the 
plaintiff.  The  case  was  submitted  to  the 
jary,  and  they  fonnd  for  the  plaintiff.  It  is 
not  for  this  court  to  consider  what  its  ver- 
dict wonld  be  on  the  printed  case,  but  wheth- 
er, on  the  evidence,  the  circuit  judge  conid 
have  taken  tlie  case  from  the  jury. 

Ttie  undisinited  facts  were  that  the  plain- 
tiff below,  a  young  lady,  while  crossing  on 
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foot  from  the  southerly  to  the  northerly  side 
of  Newark  avenue,  in  Jersey  Cit7>  at  about 
10  o'clock  at  night,  was  stmck  by  a  car  of 
the  defendant  company.  Her  leg  was  broken, 
and  she  received  other  injuries.  In  the  im- 
mediate locality  where  the  accident  occurred 
there  was  a  public  trolley  sign,  suspended 
over  the  tracks  by  the  defendant  corporaticm, 
requiring  cars  to  "Run  Slow!"  Immediately 
preceding  the  accident,  a  police  patrol  wa- 
gon was  being  driven  in  a  westerly  direction, 
up  Newark  avenue,  on  the  northerly  side 
of  the  street,  at  a  rapid  pace;  the  horses 
galloping,  the  gong  sounding  and  otherwise 
creating  disturbance  and  confusion  in  the 
street  The  plaintiff  waited  for  it  to  pass, 
and  immediately  thereafter  was  struck  by 
the  left-hand  or  northerly  side  of  the  fender 
of  an  east-bound  car  on  the  southerly  track. 
Her  attention  was  attracted  by  the  patrol 
wagon  to  the  exclusion  of  other  objects  in 
the  street  She  did  not  see  the  car  approach- 
ing, and  there  is  no  evidence  that  she  looked 
to  ascertain  whether  a  car  was  approaching. 
The  disputed  question  was' as  to  where  she 
waited  for  the  patrol  wagon  to  pass.  The 
evidence  of  the  plaintiff  on  the  direct,  and 
that  of  other  witnesses  in  her  behalf,  was 
that  she  was  in  the  act  of  crossing,  had  pass- 
ed across  or  nearly  across  the  southerly  or 
east-bound  track;  and  at  that  jwlnt,  hearing 
the  patrol  wagon  coming  on  the  track  in 
front  of  her,  she  stopped  and  waited  for  it 
to  pass,  and  while  thus  waiting  between  the 
tracks  was  struck  by  the  car.  The  insist- 
ment  of  the  defendant  was  that  while  the 
plaintiff  -was  in  a  place  of  safety,  on  or  near 
the  sidewalk,  and  before  she  had  crossed 
either  of  the  tracks,  her  attention  was  at- 
tracted by  the  oncoming  patrol  wagon,  and 
that  In  such  place  of  safety  she  waited,  and, 
after  it  passed,  started  across  the  southerly 
track  without  looking  to  see  whether  any 
car  was  approaching,  and  was  thus  struck 
by  the  oncoming  car. 

The  defoidant  below,  both  on  the  motion 
for  a  nonsuit  and  for  a  direction  of  a  ver- 
dict, relied  upon  the  testimony  of  the  plain- 
tiff upon  cross-examination,  where  she  said: 
"Q.  Did  yon  see  this  car  at  all?  A.  No,  sir. 
Q.  Yon  weren't  looking?  A.  I  was  looking 
at  the  patrol,  that  is  what  took  my  attention. 
Q.  You  beard  it  coming?  A.  Yes,  sir.  Q.. 
You  were  about  to  cross  the  street?  A.  Yes, 
sir.  Q.  And  waited  until  it  got  by?  A.  Yes, 
sir.  Q.  Then  you  crossed  the  street?  A. 
Yes.  Q.  Hurriedly  or  slowly?  A.  Well,_  I 
was  not  hurrying  to  get  out  of  the  way  of 
anything.  I  was  going  right  across.  Q. 
Looking  straight  ahead?  A.  Well,  as  I  say, 
my  attention  was  taken  up  by  the  patrol 
wagon.  Q.  You  didn't  hear  anything  else? 
A.  I  heard  the  clatter  of  the  patrol  bell.  Q. 
That  made  quite  a  noise?  A.  Yes,  sir.  Q. 
You  didn't  look  where  you  were  going,  ex- 
cept going  across  the  street?  A.  Yes,  sir." 
This  teetimony,  the  plaintiff  In  error  contends, 
disclosed  a  failure  of  the  plaintiff  below  to 


Digitized  by 


Google 


738 


85  ATIiANTIG  BEPOBTEB. 


(N.J. 


exercise  ordinary  cantlon.  Aasumlng  for  tbe 
purpose  of  tbia  dlscuaelon  that  this  evidence 
was  susceptible  of  tbe  construction  placed 
upon  it  by  the  plaintiff  In'  error,  and  per- 
mitted no  other  legitimate  Inference,  nerer- 
theless,  because  such  testimony  thus  con- 
strued was  directly  at  variance  with  the 
testimony  of  the  plaintiff  below  on  her  di- 
rect, and  with  the  evidence  of  other  witness- 
es called  In  ber  behalf,  It  oould  not  avail  the 
defendant  upon  Its  motlod  either  for  a  non- 
suit or  for  a  direction  of  the  verdict  The 
trial  Judge  could  not  Ignore  the  testimony  of 
other  witnesses  for  the  plaintiff  In  favor  of 
that  given  by  ber  oa  cross-examination,  nor 
pass  upon  conflicting  claims  to  credlbiUty. 
The  motion  was  In  effect  a  demurrer  to  so 
much  of  the  whole  testimony  as  was  favor- 
able to  the  plaintiff,  admitting  Its  verity  la 
point  of  fact  for  the  purpose  of  denying  Ita 
sufficiency  In  iwlnt  of  law.  Kaufman  t. 
Bush,  ee  N.  J.  Law,  Sa,  86  Atl.  291. 

Therefore,  In  dealing  with  the  question  be- 
fore us,  we  must  assume  that  the  plaintiff 
was  In  the  act  of  crossing  the  street,  had 
crossed  the  southerly  or  east-bound  tracks, 
when  she  was  held  up  by  tbe  patrol  wagon 
coming  on  the  track  In  front  of  ber;  that 
while  thus  waiting  between  tbe  trades,  im- 
mediately after  its  passage,  she  was  struck 
by  tbe  trolley  car  running  at  a  high  rate  of 
speed  and  without  warning  signals.  Hence, 
although  the  plaintiff's  attention  was  so 
wholly  taken  up  with  tbe  passing  of  tbe 
patrol  wagon  that  she  did  not  see  the  east- 
bound  car,  and  did  not  look  for  its  approach, 
nevertheless  there  would  be  an  issue  for  tbe 
Jury.  Traction  Oo.  v.  Scott,  58  N.  J.  Law, 
682,  694,  84  Atl.  1094,  33  L.  B.  A.  122,  65  Am. 
St  Rep.  620;  Connelly  v.  Trenton  Passenger 
Ry.  Co.,  56  N.  J.  Law,  700,  704,  29  Atl.  438, 
44  Am.  St  Rep.  424.  A  legitimate  Inference 
would  be  tbat  the  plaintiff  had  begun  to 
cross  tbe  highway  l)efore  the  trolley  car  bad 
approached  so  near  that  It  could  not  be  stop- 
ped by  the  motorman,  and  while  It  was  suffi- 
ciently distant  to  have  avoided  striking  the 
plaintiff,  but  for  either  the  rate  of  speed  at 
which  the  car  was  progressing,  or  from  Inat- 
tention on  the  part  of  the  motorman.  In 
corroboration  of  the  testimony  that  the  car 
came  down  upon  the  plaintiff  at  a  dangerous 
rate  of  speed,  there  was  evidence  that  after 
the  plaintiff  was  struck  she  was  dragged  by 
the  trolley  car  some  20  or  25  feet  and  that 
the  car  ran  by  the  place  where  the  accident 
occurred  some  75  or  100  feet  before  It  stop- 
ped. From  this  the  Jury  might  And  that  the 
car  was  running  at  an  unreasonable  rate  of 
speed  prior  to  the  effort  made  by  the  motor- 
man  to  stop  it  Zolpher  v.  Camden  &  Sub. 
Ry.  Co.,  69  N.  J.  Law,  417,  418^  55  Atl.  249. 
Under  the  evidence  that  no  warning  signal 
of  approach  was  given  by  the  trolley  car.  It 
was  for  the  Jury  to  say  whether  tbe  omis- 
sion of  such  signal  was  a  proximate  cause 
of  the  accident.  Consolidated  Traction  Co. 
T.  Cbenowlth,  61  N.  J.  Law,  564,  559,  35  AtL 


1067.  Whether,  at  the  point  where  the  plain- 
tiff was  crossing  the  street  and  was  injured, 
there  was  a  regular,  recognized  street  cross- 
ing, the  evidence  was  not  clear  on  tbe  plain- 
tiff's case,  and  on  the  whole  case  was  cmt- 
fllctlng.  This  question  also  was  properly  left 
to  be  determined  by  the  Jury. 

Furthermore,  we  have  the  fact  and  un- 
disputed, that  when  and  where  the  accident 
occurred  there  was,  and  for  some  time 
previously  bad  been,  over  the  tracks  a  public 
sign  of  the  defendant  company  requiring  the 
cars  to  "Run  Slow!"  This  leqnlrementv 
ad(^ted  and  made  public  by  the  defendant 
corporation  previous  to  the  accident  for  tbe 
guidance  of  its  savants  in  matters  relating 
to  the  safety  of  the  public,  created  a  duty 
of  obedience  as  between  the  employes  and  the 
company,  and  disobedience  of  the  order  by 
the  servant  is  negligence  as  between  the  em- 
ployer and  the  servant  If  such  dlsobedi^ice 
Injuriously  affects  a  third  iwrson  It  is  not 
to  be  assumed,  in  favor  of  tbe  master,  tbat 
tbe  negligence  was  immaterial  to  tbe  In- 
jured person,  and  tbat  his  rights  were  not 
affected  by  it  Bather  ought  it  to  be  held, 
as  an  implication,  that  there  was  a  breach  of 
duty  towards  the  party  injured,  as  well  as 
towards  the  master  who  prescribed  the  con- 
duct that  he  thought  was  necessary  or  de- 
sirable for  protection  In  such  cases.  Tbe  mie 
is  thus  formulated,  the  principle  ably  dis- 
cussed, and  the  authorities  marshaled  by 
Chief  Justice  Knowlton  in  Stevens  v.  Boston 
El.  By.  Co.,  184  Mass.  476,  69  N.  a  83&  As 
against  the  company  defendant  the  methods 
which  it  has  adopted  for  the  protection  of 
others  are  some  evidence  of  what  the  com- 
pany deems  necessary  or  proper  to  insure 
their  safety.  Dublin,  W.  &  W.  By.  Co.  ▼. 
Slattery,  in  tbe  House  of  Lords,  Is  In  point 
Slattery  was  killed  by  an  express  train  pass- 
ing through  a  way  station,  and  "the  only 
negligence  alleged  against  the  appellants" 
(tbe  railway  company)  "was  that  tbe  express 
train  from  Dublin  did  not  whistle  before  or 
as  it  passed  through  the  station,  and  it  was 
suggested  that  had  it  wbistled  it  would  have 
acted  as  a  caution  to  Slattery,  and  he  would 
not  have  attempted  to  cross  the  line."  There 
was  no  special  statutory  duty  Imposed  on 
the  company  of  whistling  at  a  station  (page 
1172),  but  the  rule  of  the  railway  required 
express  trains  to  whistle  passing  every  sta- 
tion. As  to  whether  the  whistle  was  sound- 
ed, the  evidence  was  conflicting.  The  Lord 
Chancellor  (Lord  Cairns)  said:  "Although  it 
would,  as  it  seems  to  me,  l>e  difllcult  to  lay 
down  an  abstract  rule  as  to  the  necessity  of 
whistling.  It  may  be  taken  that  the  orders 
given  to  the  engine  driver  showed  tbat  the 
appellants  considered  whistling  under  the 
circumstances  to  be  a  reasonable  and  proper 
precaution,  and  it  might  have  been,  and  I 
think  it  was,  right  to  tell  the  Jurors  that  If 
they  found  tbls  precaution  neglected  on  this 
occasion  they  might  consider  It  to  be  evidence 
of  negligence  on  the  part  of  the  appellants." 
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Dublin,  W.  ft  W.  By.  Oo.  ▼.  Blattery,  3  App. 
Cas.  U65,  1164. 

In  the  case  at  bar,  the  reqolrement  that 
cars  sbonld  be  run  slowly  at  this  point  creat- 
ed a  duty  of  obedience  on  the  part  of  the 
defendant's  employes,  not  only  to  the  com- 
pany, but  as  well  on  the  part  of  both  the 
corporation  ^d  its  employfis  to  such  persons 
aa  would  be  likely  to  be  Injured  by  a  failure 
to  observe  the  precautions  thus  prescribed. 
The  plalntlflF,  being  familiar  with  this  re- 
quirement thus  made  public,  had  therefore 
the  right  to  assume  that  servants  of  the  com- 
pany would  comply  with  Its  terms,  and  that 
at  this  point  cars  would  run  slowly.  It  there- 
fore follows  that  proof  of  a  violation  of  such 
requirement,  adopted  and  made  public  previ- 
ous to  the  accident,  resulting  in  injury  to  the 
plaintiff,  was  evidence,  although  not  conclu- 
sive, from  which  the  Jury  would  be  warranted 
in  finding  that  the  motorman  was  negligent, 
and  the  defendant  th^efore  liable.  All  of 
these  questions  of  fact  the  circuit  Judge  In 
his  charge  fully  and  fairly  left  to  the  Jury, 
and  in  terms  of  which  the  plaintiff  in  error 
cannot  and  does  not  complain.  When  the  re- 
quest to  nonsuit  was  made,  it  was  obviously 
impracticable  for  the  trial  judge  to  say  what 
facts  bad  been  established,  and,  when  the 
motion  for  the  direction  of  a  verdict  was 
made,  the  facts  on  the  whole  case  as  pre- 
sented were  Impossible  of  reconciliation. 
Therefore,  the  real  facts  could  only  be  deter- 
mined by  a  Jury  settling  the  credit  to  be 
given  to  witnesses,  weighing  and  comparing 
their  varying  testimony.  Under  such  cir- 
cumstances it  would  have  been  error  to  have 
withdrawn  the  case  from  the  Jury.  Newark 
Passenger  Railroad  Co.  t.  Block,  S5  N.  J. 
Law,  e05,  608,  27  Ati.  006,  22  I..  R.  A.  374. 

The  Judgment  of  the  circuit  court,  tbere- 
fore^  is  affirmed. 


BROWN  et  al.  v.  BROWN  et  al. 

(Court  of  Chancery  of  New  Jersey.    Jaiu  23, 
1907.) 

1.  ESZXOUIOBS— MARAaEKXRT   OF   BSTATE— Dl- 
BXCTIOKS  OF  COUBT. 

The  court  will  not,  in  advance,  advise  ex- 
ecutors authdHied  to  compromise  debts  due  to 
the  testator  liow  they  sliall  exercise  the  power, 
but  they  must,  at  their  peril,  exercise  their  own 
judgment  with  respect  thereto. 

[Ed.  Note. — For  cases  in  i>oint,  see  Cent  Dig. 
vol.  22,  E}xecutor8  and  Administrators,  §  335.] 

2.  WrLLS  —  Advancemekts  —  Testauientabt 
Pbovisions— Effect. 

Where  a  testator  declared  that  no  advance- 
ments shoold  be  charged  against  his  children 
unless  advances  or  charges  sbonld  be  made  on 
his  books  against  hia  children,  a  charge  against 
a  son,  found  on  the  iMoka,  must  be  treated  as 
an  advancement. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Wills,  §g  1061,  1962.] 

3.  Same. 

Where  a  testator  set  aside  a  certain  sum 
for  hia  wife  for  life,  and  provided  that  on 
her  death  two-tenths  were  to  be  paid  to  a  son. 
and  directed  that  two-tenths  of  tlie  residue  of 


his  estate  should  be  held  in  trust  for  the  son 
for  life,  and,  on  his  death,  to  hie  issue  sur- 
viving, and  the  son  was  indebted  to  the  testator, 
the  sod's  indebtedness  must  be  charged  against 
the  bequests  made  to  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49.  Wills,  St  1961-1066.] 

4.  Sams. 

A  testator  provided  that  advances  made  to 
his  children  should  not  be  considered  unless 
the  advances  should  be  made  on  bis  books.  On 
the  books  of  the  testator  appeared  a  charge 
against  a  son,  followed  by  the  statement  that 
same  shonld  not  bear  interest  Held,  that  the 
indebtedness  due  to  the  estate  from  the  son  did 
not  draw  interest, 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Wills,  il  1961.  1967.] 

5.  Samx  —  ConsTBucnoH  —  Rights  of  Berb- 

nOIABIES. 

A  testator  directed  that  of  the  residue  of  his 
estate  one-tenth  should  go  to  his  daughter,  and 
that  the  executors,  on  the  written  request  of 
the  daughter,  should  set  apart  to  her  tiie  resi- 
dence of  the  testator,  on  request  therefor  pricw 
to  the  sale  thereof,  at  a  specified  sum.  The 
executors  made  a  partial  distribntion  of  the 
estate,  and  set  aside  personalty  to  the  daughter. 
Subsequently  she  requested  the  executors  to  set 
aside  for  her  the  premises  mentioned.  Beld 
that  if  the  daughter  returned  to  the  estate  the 
personalty  set  aside  to  her  and  the  executors 
gave  her  the  premises,  no  one  could  complain. 

6.  ExECUTOBS— Administration  or  Estatb— 
Patuent  of  Absessiucktb. 

A  testator  gave  the  residue  of  bis  estate 
to  his  executors  to  take  possession  thereof,  col- 
lect the  rents,  pay  taxes,  assessments  and  liens 
and  directed  that  the  executors  should  set  apart 
a  specified  sum  for  a  trust  fund  and  to  divide 
the  residue  into  equal  shaies,  some  of  which 
were  given  at>8oIutely  and  others  in  trust  The 
testator  left  real  estate  unimproved  against 
which  municipal  assessments  had  been  levied. 
The  executors  had  not  divided  the  residuary 
estate.  Held  that  as  to  the  assessment  for  mu- 
nicipal improvements,  there  must  l>e  an  equitable 
apportionment  between  the  tenants  for  life  and 
the  remaindermen,  by  the  payment  of  the  whole 
sum  oat  of  the  principal,  and  providing  that 
each  year  interest  should  be  calculated  on  the 
amount  paid  and  deducted  from  the  income. 

7.  Same— Payment  of  Taxes. 

Where  a  testator  leaving  real  estate  died 
June  30th,  and  the  estate  was  subject  to  as- 
sessment for  taxes  as  of  May  20th  in  the  name 
of  the  owner  thereof  at  that  date,  the  executors 
were  required  to  pay  the  taxes  out  of  the  estate 
and  charge  the  same  against  the  principal. 

8.  Life    Estates— Cobpobatb    Stock— Right 
TO  SuBBCBiBE  to  Increased  Capital. 

A  testator  owned  stock  in  a  corporation, 
which,  after  his  death.  Increased  the  authorized 
stock,  and  gave  to  the  shareholders  the  right 
to  subscrit>e  to  the  increased  issue.  This  right 
the  executors  sold  for  a  substantial  sum.  Beld, 
that  the  sum  thus  received  l>ecame  principal  and 
did  not  go  to  the  life  tenants  of  the  stock. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  33,  Life  Estates,  8  S5.J 

9.  Same. 

A  testator  owned  a  specified  number  of 
shares  in  a  trust  company,  and  after  his  death 
the  stock  of  the  company  was  increased  and  al- 
lotted to  the  shareholders.  At  the  same  time, 
the  company  declared  a  dividend  and  provided 
that  the  right  to  subscribe  to  the  new  stock  and 
the  right  to  receive  the  dividend  should  accrue 
simultaneously.  The  executors  paid  for  the 
stock  with  the  dividends.  Held,  ttiat  the  stock 
so  pnrchased  must  be  beld  to  be  a  dividend  as 
between   life  tenants  and   remaindermen. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  33,  Life  EsUtes.  i  3S.] 
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10.  BXKCCTOBS— AOiamSTBATIOIl    of    Esiatc 
— LOSSKS— CORFOBATB    STOCK. 

Where  a  testator  bequeathed  stocka  and 
bonds  which  passed  into  the  poeaeasion  of  tba 
executors  And  trustees  of  his  will,  the  executors 
and  trustees.  If  continuinx  to  hold  the  same  in 
the  exercise  of  good  faith  will  be  protected  from 
any  losses  by  virtue  of  P.  L.  p.  236,  providinc 
that,  when  bonds  and  stocks  come  into  the 
hands  of  executors  or  trustees  under  the  will  of 
a  testator  owning  them,  the?  shall  not  be  ac- 
countable for  any  loss  by  reason  of  continuing 
to  hold  them,  provided  they  exercise  good  faith 
and  reasonable  discretion, 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
v<d.  22,  Executors  and  Administrators,  |i  422, 
481.1 

11.  SAin— INVESTMBNTB  BT  EXKCXTTOBS. 

Where  a  testator  rested  his  executors  and 
trustees  with  power  to  invest  in  improved  and 
productive  real  estate  or  in  sound  productive 
securities  as  they  might  deem  best,  the  execu- 
tors were  not  exonerated  on  investing  money  in 
stocks  which  depreciated  and  thereby  caused  a 
Io08  to  the  estate,  as  the  authority  conferred 
did  not  merely  bind  them  to  the  exercise  of 
good  faith  and  reasonable  judgment. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  If  422, 
481.J 

12.  SaMB  —  BXPENDITCBEB  —  OOiatlSSIONS    ON 

Sale  of  Real  Estate. 

Where  executors  empowered  to  sell  real 
estate  of  the  testators  employ  real  estate  agents 
to  procure  purchasers  of  real  estate,  the  com- 
missions paid  to  such  agents  are  payable  out 
of  the  principal  of  the  estate  and  not  out  of 
the  income. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  8  435.] 

Bill  by  Charles  S.  Brown  and  another, 
executors  and  trustees  of  the  will  of  Lewis 
B.  Brown,  against  Charles  S.  Brown  Individ- 
ually and  others  to  obtain  a  construction  of 
the  will  of  the  testator  and  to  procure  direc- 
tions to  the  trustees.  Heard  on  bill,  answer, 
r^Ilcation,  and  proofs.    Decree  awarded. 

Ttie  complainants  are  executors  and  trus- 
tees under  the  will  of  Lewis  B.  Brown,  de- 
ceased. The  defendants  are  the  persons  in- 
terested In  the  estate  of  the  testator.  The 
bill  Is  filed  to  obtain  a  ccmstructlon  of  the 
will  In  various  respects,  and  to  procure  di- 
rections to  the  trustees  concerning  various 
matters  respecting  their  trust  The  will  was 
dated  November  22,  1888.  Lewis  B.  Brown 
died  on  the  28th  of  June,  1900.  The  various 
questions  will  be  dealt  with  imder  separata 
heads. 

Edmund  W.  Wakelee,  Wendell  J.  Wright, 
(ind  B.  V.  Thomall,  for  complainants.  Mable 
&  Maidment,  for  defendants. 

GARRISON,  V.  O.  (after  stating  the  facts). 
Lewis  M.  Brown  was  a  son  of  the  decedent 
and  owed  money  to  his  father.  He  is  also 
a  beneficiary  under  the  will.  It  Is  necessary 
to  construe  the  will  and  refer  to  the  facts  so 
as  to  arrive  at  the  proper  determination  of 
the  duty  of  the  complainants  In  the  premises. 
The  fifth  paragraph  of  the  will  is  as  fol- 
lows: "To  divide  the  rest,  residue  and  re- 
mainder of  my  estate  into  ten  equal  parts  or 
■hares  and"   to  pay   over  certain   of  sncb 


parts  or  shares  to  named  persons,  etc.,  "to 
set  apart  two  such  equal  parts  mr  shares  of 
my  residuary  estate,  bold  the  same  in  trust, 
invest  the  same,  and  to  receive  the  rents, 
issues  and  profits  thereof  and  to  pay  the  net 
profits  and  Income  thereof  to  my  son  Lewis 
M.  Brown  during  bis  natural  life  and  on 
his  death,  or  if  he  should  die  befmre  ma.  I 
direct  the  executors  and  trustees  of  this 
my  will  to  transfer  and  pay  over  the  whole 
of  such  two  equal  parts  or  shares  of  my  resid- 
uary estate,  with  any  unexpended  income 
thereof,  to  the  lawful  issue  of  my  aaid  son 
Lewis  M.  Brown  surviving  him  per  stirpes 
and  not  per  capita  aa  their  own  forev»." 
The  fifteenth  clause  of  the  will  is  aa  follows: 
"I  hereby  direct  and  declare  It  to  be  my  will 
that  no  advances  which  have  been  made  by 
me  to  any  of  my  children  ♦  •  •  during 
my  lifetime  shall  be  charged  against  them  or 
either  of  them,  or  in  any  manner  be  consid- 
ered as  a  part  of  the  provisions  hereinbefore 
made  for  them  or  either  of  them,  but  that 
each  of  my  said  children  •  •  »  shall  re- 
ceive and  enjoy  the  provisions  hertinbefore 
made  for  them  in  all  respects,  as  if  such 
advances  had  not  been  made,  provided,  nev- 
ertheless, that  if  any  security  or  written  ac- 
knowledgment for  any  advances  to  or  pay- 
ments in  behalf  of  any  of  said  childrai, 
*  *  *  shall  be  held  by  me  uncancelled  at 
the  time  of  my  decease,  or  if  any  advances 
or  charges  shall  be  made  upon  my  books 
of  account  against  said  child,  *  •  •  the 
above  provision  shall  not  apply  to  the  ex- 
tent of  such  advances  or  charges,  but  sucn 
advances  or  charges  shall  be  charged  against 
and  be  deducted  from  the  share  of  such  child 
or  grandchild  In  my  estate."  Upon  the  books 
of  the  testator  there  was  found  a  charge 
against  his  son  Lewis  M.  Brown  amounting 
to  $35,618.06.  Lewis  M.  Brown  is  Insolvent 
and  nothing  can  be  collected  from  him.  The 
fourteenth  paragraph  of  the  will  is  aa  fol- 
lows: "I  authorize  and  empower  my  said 
executors  or  such  of  them  as  shall  qoalify 
and  the  survivors  and  surrlvor  of  them  to 
compromise,  compound  and  discharge  any 
debt  or  debts  due  to  me  at  the  time  of  my 
decease  upon  such  terms  as  they  shall  deem 
best,  and  I  hereby  expressly  direct  and  de- 
clare that  my  said  executors  shall  not  be 
held  personally  liable  ln*any  manner  for  any 
debt  or  debts  so  compromised  or  discharg- 
ed.   »•    •" 

The  complainants  desire  to  be  Instructed 
as  to  their  duties  in  respect  to  this  matter. 

1.  They  ask  whether,  under  the  fourteenth 
paragraph  of  the  will,  they  are  empowered  to 
discharge  the  debt  due  by  Levris  M.  Brown  to 
the  estate.  While  executors  have  the  power 
to  compromise,  compound,  or  release  claims 
against  the  estate  at  common  law,  and  in 
many  jurisdictions  by  statute,  and,  while  the 
power  may  be  conferred  as  in  this  case,  by 
will.  I  am  of  opinion  that  the  court  should 
not,  in  advance,  advise  them  how  they  should 
exercise  their  discretion,  and  would,  when  it 


Digitized  by 


(joogle 


N.J.) 


BROWN  T.  BROWN. 


741 


bad  be«n  exorclBed,  approve  or  dlsapprore 
of  their  conduct,  after  considering  all  the 
facts,  making  the  test  whether  their  action 
"was  for  the  best  interest  of  the  estate  or  not 
The  general  principles  and  the  authorities 
\rill  be  found  collected  in  11  Amer.  &  Ency. 
of  Law  (2d  E0.)  pp.  926  to  929,  inclusive. 
The  court,  tn  the  matter  of  giving  instruc- 
tions or  directions  to  trustees  under  a  will 
exercises  its  discretion  as  to  whether  It  will 
advise  or  direct  upon  the  matters  submit- 
ted to  it,  and  I  do  not  think  it  would  be 
discreet  for  the  court  to  advise  these  com- 
plainants to  make  a  compromise  or  ta  release 
Lewis  M.  Brown  from  whatever  obligation  he 
is  under  to  the  estate.  I  think  the  com- 
plainants, at  their  own  peril,  must  use  their 
own  Judgment  with  respect  to  the  power  to 
compromise,  compound,  and  release.  In  tlie 
event  of  their  not  exercising  their  power,  and 
of  their  refusing  to  compromise,  compound, 
or  release  the  obligation  of  Lewis  M.  Brewn 
to  the  estate,  it  becomes  necessary  to  deal 
vritb  tbe  other  provisions  of  the  will  above 
quoted.  I  am  of  opinion  that,  by  reason  of 
tbe  charge  found  on  the  books  of  tbe  testator 
against  Lewis  M.  Brown,  that  sum  mnst 
be  dealt  with  in  accordance  with  the  pro- 
Tisions  of  tbe  fifteenth  clause  of  the  will 
above  quoted.  That  clause  provides  that  any 
such  advance  or  charge  "shall  be  charged 
against  and  deducted  from  the  share  of  the 
child  so  charged."  It  becomes,  therefore^ 
necessary  to  determine  what  share  Lewis 
M.  Brown  'has  In  the  estate  of  Lewis  B. 
Brown,  deceased.  Under  the  fourth  clause 
of  the  will  ¥60,000  was  set  aside  for  the 
wife  of  the  testator,  of  which  she  was  to 
bave  the  Income  fbr  life,  and  upcm  her  death 
the  principal  was  to  be  divided  into  ten 
equal  parts  or  shares,  of  which  two  were  to 
be  paid  to  Lewis  M.  Brown.  The  wife  of 
Lewis  B.  Brown  is  dead,  and  Lewis  M. 
Brown,  therefore,  is  entitled  to  $12,000  under 
this  provision.  I  am  of  opinion  that  tlie 
amount  charged  on  the  books  of  the  testator 
against  Lewis  M.  Brown  must  be  charged 
against  or  deducted  from  this  sum.  Since 
the  charge  is  larger  than  this  sum  by  $24,000, 
It  18  necessary  to  determine  what  other  share 
Lewis  M.  Brown  has  in  this  estate.  Such 
other  share  arises  under  subdivision  O  of 
paragraph  5  of  the  will  which  has  been  quot- 
ed above.  Thereunder  Lewis  M.  Brown  has 
the  income  for  life  of  two  tenth  parts  or 
shares  of  the  residuary  estate.  The  Income 
npon  such  parts  or  shares  Is  given  to  blm  for 
life,  vesting  in  his  lawful  issue.  I  am  of 
tbe  opinion,  therefore,  that  against  such 
share  the  remainder  of  the  amount  of  the 
advancement  to  Lewis  M.  Brown  must  be 
charged.  I  reach  this  conclusion  because  I 
cannot  find  any  other  part  or  share  of  the 
estate  that  is  left  to  Lewis  M.  Brown.  Un- 
der the  clause  Just  mentioned  he  was  not 
left  the  two-tenths  of  tbe  residuary  estate. 
Tbese  two-tentbs  were  left  to  his  lawful 
issue.    That  which  was  left  to   him    was 


the  Income  tbereof,  and  that  In  my  view, 
constitutes  his  share  of  the  estate  under  that 
clause.  I  am  of  opinion  that  the  amount 
appearing  on  the  books  as  charged  against 
Lewis  M.  Brown  does  not  bear  Interest  be- 
cause'in  said  books  the  testator  had  written 
that  the  charges  therein  ccwtained  against 
his  children  were  not  to  bear  interest 
Whether  or  not  Interest  is  collectible  Is  a 
matter  of  agreement  or  intention,  and  the 
intention  clearly  appears  here  that  no  In- 
terest is  to  be  charged. 

2.  Another  matter  upon  which  instructions 
are  asked  arises  under  the  eleventh  para- 
graph of  the  will,  which  reads  as  follows; 
"Whereas,  I  now  own  the  house  and  lot  now 
known  by  the  number  'seventy-three  West 
Fifty-Fifth  street*  in  tbe  dty  of  New  York, 
boroogb  of  itfanhattan,  and  whereas  the 
same  is  now  occupied  by  my  daughter  Helen 
B.  Coles,  the  executors  and  trustees,  of  this 
my  will  the  survivors  and  survivor  of  them 
shall  upon  the  written  request  of  my  daugh- 
ter Helen  B.  Coles,  acknowledged  in  the 
same  manner  as  deeds  are  required  to  be 
acknowledged  set  aside  and  include  in  tbe 
one-third  share  of  the  two-tenths  part  of 
my  residuary  estate  hereinbefore  directed  to 
be.  held  In  trust  during  the  lifetime  of  my 
s.'d  daughter  Helen  B.  Coles  and  as  a  part 
of  said  share,  the  said  house,  number  seven- 
ty-three west  Fifty-Fifth  street,  provided 
such  request  Is  made  prlw  to  a  sale  of  such 
house  and  lot  by  my  said  executors  and  trus- 
tees, such  house  and  lot  to  be  talcen  and  val- 
ued at  twenty-flve  thousand  dollars."  The 
complainants,  acting  under  the  authority  of 
the  will,  on  the  10th  of  August,  1900,  made 
a  partial  distribution  of  the  estate,  and  set 
aside  as  part  of  the  share  above  mentioned 
■  of  Helen  B.  Coles  40  shares  of  stock  In  the 
Consolidated  Gas  Company  of  New  Tork  at 
the  inventoried  value  of  $6,960,  and  thereafter 
received,  as  trustees,  the  dividends  thereon, 
amounting  In  all  to  $720.  On  December  81, 
1902,  the  bouse  not  having  been  sold,  Helen 
B.  Coles,  complying  in  every  particular  with 
tbe  paragraph  of  the  will  Just  quoted,  re- 
quested the  complainants  to  set  aside  and  In- 
clude in  tbe  share  to  be  held  for  her  tbe 
bouse  and  lot  above  mentioned.  It  being  un- 
certain whether  or  not  the  share  to  be  set 
aside  would  exceed  the  $25,000  at  which  tbe 
house  was  to  be  valued,  the  complainants  re- 
fused to  comply  with  tbe  request  unless  Hel- 
en B.  Coles  should  return  the  dividends  re- 
ceived by  her  on  the  gas  stock,  and  should 
authorize  the  complainants  to  return  to  the 
general  estate  the  gas  stock  which  had  been 
set  apart  as  part  of  her  share,  and  should 
also  pay  whatever  bad  been  expended  by  the 
complainants  upon  the  real  estate  by  way  of 
taxes,  water  rents,  etc.  They  set  out  that 
the  authorization  to  them  fo  renim  the  gas 
stock  to  tbe  general  estate,  or,  rather,  to  take 
it  out  of  the  shares  set  aside  tar  Mrs.  Ooilea, 
was  given  by  everybody  then  in  ease,  and 
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that  alDce  that  time  a  child  haa  been  born  to 
one  of  the  beneflclarles  and  there  la  a  pos- 
aiblllty  of  other  children  being  bora  who  will 
have  intereata,  and  they,  therefore,  aeek  a 
ratification  of  their  action.  I  cannot  aee  bow 
the  court  can  do  any  more  than  aay  that,  U 
the  share  to  be  set  aside  for  Mrs.  Coles  ex 
ceeded  $25,000,  the  executors  have  no  cbolci 
but  to  comply  with  her  request,  and  if,  pre- 
yiouB  to  her  making  such  request,  sometliin;,' 
else  had  been  set  aside  for  her  share,  and  she 
returns  to  the  estate  all  that  she  received  up 
on  that  something  else  so  set  aside,  no  one 
can  be  heard  to  complain. 

3.  Instructions  are  sought  with  respect  to 
the  payment  of  taxes  upon  real  estate  of 
which  the  decedent  died  seised,  assessments 
for  municipal  improyementa  levied  againat 
said  premises  since  the  decease  of  the  testa- 
tor, and  fencing  required  to  be  placed  around 
certain  of  the  property  by  the  board  of 
health  of  the  city  of  New  Tork.  The  will, 
after  making  certain  bequests,  in  the  tenth 
claose,  provides  as  follows:  "I  give,  devise 
and  bequeath  all  the  rest,  residue  and  re- 
mainder of  my  estate,  both  real,  personal  and 
mixed,  and  wheresoever  situated  of  which  I 
shall  die  seized  or  possessed  or  to  which  I 
may  be  entitled  in  any  manner  at  the  time 
of  my  decease,  to  my  executors  and  trustees 
♦  ♦  •  for  the  following  purposes:  (1)  To 
enter  into  and  take  possession  of  my  said  es- 
tate, real,  personal  and  mixed,  and  to  collect 
and  receive,  the  rents,  Income,  Issues  and  prof- 
its thereof  and  to  pay  and  discharge  all 
mortgages,  taxes,  assessments  and  all  other 
liens  and  encumbrances  upon  the  same  when- 
soever the  same  become  due.  (2)  To  sell  at 
public  or  private  sale  at  such  times  and  in 
such  parcels  and  for  such  price  and  upon 
such  terms  of  cash  or  credit  as  they  shall 
deem  for  the  best  Interest  of  my  estate,  such 
of  my  real  estate  and  such  of  my  personal 
property  as  they  shall  deem  proper  to  dis- 
pose of,  and  for  that  purpose  and  for  the  pur- 
poses of  carrying  out  the  provisions  of  this 
will  I  hereby  give  said  executors  and  trus- 
tees •  »  »  full  power  of  sale  and  dis- 
posal of  the  same."  Power  of  Investment 
and  reinvestment  Is  then  given.  The  trustees 
are  then  required  to  set  apart  $60,000  for  a 
certain  trust  fund;  and  by  the  "V"  subdivi- 
sion of  this  paragraph  are  required  "to  di- 
vide the  rest,  residue  and  remainder  of  my  es- 
tate Into  toi  equal  parts  or  shares."  Some 
of  these  tenths  are  given  absolutely,  and 
others  are  to  held  in  trust  The  executors 
have  not  made  an  actual  division  of  the  re- 
siduary estate  Into  tenths,  having  only  set 
apart  certain  stocks,  and  have  otherwise  held 
the  residuary  estate  as  a  whole.  The  dece- 
dent left  a  large  estate,  and  part  of  the 
same  consisted  of  vacant  lots  of  land  in  the 
city  of  New  York,  unimproved  in  any  way 
and  unproductive  of  incoma  Municipal  as- 
sessments for  improvements  of  various  kinds 
have  been  levied  upon  this  property  since  the 


death  of  the  testator.  Taxes  have  also  fall- 
en due  upon  the  said  property.  The  board  of 
health  of  New  York  required  certain  of  the 
lots  to  be  fenced  in.  The  executors  have 
paid  all  of  the  above  imposts,  and  now  seek 
directions  as  to  how  to  charge  the  same  In 
their  accounts.  Since  the  residuary  estate 
Is  not  divided,  and  is  held  by  the  tmstees 
awaiting  favorable  opportunity  to  convert 
It  into  divisible  property,  it  must  be  dealt 
with  as  a  whole  (Holcombe  v.  Holcombe,  29 
N.  J.  Eq.  697  [Ot  Er.  1878] ;  Outcalt  v.  Ap- 
pleby, 36  N.  J.  Eq.  78,  at  p.  80  [B^nyon,  Ch.. 
1882] ;  Brearley  v.  Moltoi,  62  N.  J.  Eq.  345. 
at  p.  861,  60  Atl.  817  (Magle,  Ch.,  1901]),  and 
the  ordinary  taxes  and  expenses  of  upkeep 
are  to  be  paid  out  of  the  income  derived 
from  the  estate  (Howard  v.  Francis.  30  N. 
J.  Eq.  444  [Runyon,  Ch.,  1879];  Murch  v. 
Smith  Mfg.  Ca,  47  N.  J.  Eq.  193,  20  Atl. 
213  [Green,  V.  C,  1894]).  See  cases  supra. 
With  respect  to  the  assessments  for  mnnld- 
pal  improvements,  there  should  be  an  equi- 
table apportionment  between  the  tenants  (or 
life  and  the  remaindermen.  Holcombe  v. 
Holcombe,  supra;  Outcalt  v.  Appleby,  sn- 
pra;  Prall  v.  Douglas,  88  N.  J.  Eq.  616,  at 
p.  642  (Ct  Er.,  1884).  The  Court  of  Errors 
and  Appeals,  in  the  case  of  Jonas  v.  Hunt, 
40  N.  J.  Eq.  660,  6  AU.  148  a886),  held  that 
the  proper  apportionment  was  Interest  on'  the 
amount  Invested  by  way  of  assessment,  to 
be  paid  by  the  life  tenant  during  his  tenure. 
Therefore,  the  whole  sum  should  be  paid  out 
of  principal,  and  each  year  Interest  should 
be  calculated  upon  the  amount  paid,  and 
the  sum  thus  arrived  at  should  be  deducted 
from  the  Income.  With  respect  to  the  fen- 
cing, I  tiilnk  a  similar  rule  should  be  adopt- 
ed; that  being  an  Impost  required  by  the 
government,  and  presumably  for  the  bene- 
fit of  the  estate,  and  not  being  of  any  pres- 
ent benefit  to  the  life  tenant  any  more  than 
to  the  remainderman,  I  think  the  same  role 
should  apply. 

4.  The  next  matter  upon  which  Instruc- 
tions are  sought  concerns  taxes  for  the  pe- 
riod 1899-1900  assessed  against  the  decedent 
upon  lands  owned  by  him  at  the  time  of 
the  assessment.  Thoe  were  such  lands  In 
the  state  of  New  York  and  also  In  the  state 
of  New  Jersey.  The  decedent,  as  before  stat- 
ed, died  on  the  28th  day  of  June,  1900.  In 
New  Jersey  the  assessment  Is  as  of  the  20th 
of  May.  State  v.  Hardin,  84  N.  J.  Law,  79, 
at  p.  80  (Sup.  Ct.  1869);  State  v.  Town  of 
Union,  36  N.  J.  Law,  309,  at  p.  811  (Sup.  Ct. 
1873);  State  v.  Shute,  43  N.  J.  Law,  414,  at 
p.  416  (Sup.  Ct  1881).  The  land  Is  required 
to  be  assessed  In  the  name  of  the  owner 
thereof  on  that  date.  State  v.  Hardin,  suinra. 
If  not  assessed  in  the  name  of  any  one,  the 
assessment  is  invalid.  Tindall  v.  Vander- 
bllt  38  N.  J.  Law,  38  (Sup.  Ct  1868).  If 
assessed  In  the  name  of  the  person  who  sub- 
sequently became  the  owner  after  the  period 
within  which  the  assessment  could  be  made, 
It  la  Invalid  as  against  this  last-named  per- 
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son.  State  t.  Hardin,  snpra.  The  provi- 
sion requiring  the  assesBment  to  be  madcT 
In  the  name  of  the  owner  has  been  by  the 
Supreme  Court  stated  to  be  in  pursuance  of 
tlie  "intention  of  the  law  that  the  person 
or  peraons  who  owned  the  real  estate  on  the 
'day  when  by  law  the  assessment  Is  to  com- 
mence shall  be  made  personally  responsible 
for  the  tax."  State  t.  Vanderbilt,  supra. 
'While  It  has  been  held  that  the  tax  on  real 
estate  Is  not,  properly  speaking,  a  debt,  and 
cannot  be  enforced  by  action  of  debt,  and 
can  only  be  collected  in  the  mode  prescribed 
by  statute  (Camden  r.  Allen,  26  N.  J.  Law, 
398  [Sup.  Ct  1857]),  It  Is,  I  think,  clear 
from  the  citations  above  that  the  said  tax 
must  be  held  to  be  a  liability  of  the  owner 
to  which  he  must  respond  In  the  manner  pre- 
scribed by  statute.  One  such  manner  is  by 
a  distress  ui>on  his  goods  and  chattels.  Gen. 
St  3284,  i  1&  Present  Stat  (P.  L,  1903,  p. 
422,  i  43).  I  am  of  opinion,  therefore,  that 
the  decedent  was  liable  tor  the  tax  for  the 
year  188&-1900  assessed  against  the  real 
estate  owned  by  him  on  the  20tb  of  May, 
1900,  and  that  bis  executors  must  pay 
tbe  same  out  of  the  estate^  and  it  will,  of 
course,  therefore  be  charged  against  princi- 
pal and  not  Income.  The  Court  of  Appeals 
of  New  York  has  taken  tbls  view  of  the  law, 
and  also  holds  that  in  New  York  City  taxes 
on  real  estate  are  assessed  as  of  the  second 
Monday  of  January  In  each  year.  Matter  of 
Babcock,  116  N.  Y.  450,  22  N.  B.  263.  It  is 
stated  as  a  general  principle  that  taxes  on 
real  estate  which  accrue  during  the  lifetime 
of  the  owner  are  payable  by  the  personal 
representatives.  11  Amer.  ft  Eng.  Bkic.  of 
Law  (2d  Ed.)  p.  946,  cases  In  note  3.  Supple- 
ment to  same,  vol.  2,  p.  840,  note  8.  There- 
fore, the  ececntors  must  also  pay  from  the 
estate,  and  charge  to  principal,  the  taxes 
assessed  upon  the  real  estate  owned  by  the 
decedent  In  the  city  of  New  York  on  the 
second  Monday  of  January,  1900. 

6.  The  next  head  upon  which  instruction 
Is  sought  Is  with  respect  to  various  instances 
In  which  the  testator  had  stock  in  corixnu- 
tlons,  which  corporations,  after  his  death.  In- 
creased the  authorized  capital  stock  of  the 
company  and  gave  to  the  shareholders  the 
right  to  subscribe  to  the  Increased  Issue, 
which  righta  were  sold  by  the  executors  for 
substantial  sums  of  money,  and  the  ques- 
tion In  each  case  Is  whether  the  money  rea- 
lized for  the  sale  of  these  righta  becomes 
principal  or  goes  to  the  life  tenante.  Under 
the  cases  of  Eisner's  Appeal,  175  Pa.  143, 
34  Atl.  577,  and  Matter  of  Kemocban,  104 
N.  T.  618,  630,  11  N.  E.  149,  it  should  go  to 
principal. 

6.  The  next  matter  concerning  which  In- 
structions are  sought  is  with  respect  to  divi- 
dends upon  shares  of  stock  owned  by  the 
testator  at  the  time  of  bis  decease.  The 
proofs  show  various  shares  of  stock  held 
by  the  testator  upon  which  dividends  were 
declared  and  paid  after  the  decease  of  the 


testator.  The  proofs  also  show  the  following 
facta  with  respect  to  the  stock  of  one  of  such 
companies:  The  testator  owned  25  shares 
of  the  capital  stock  of  the  Title  Guaranty  & 
Trust  Company.  On  September  16,  1902,  the 
stock  of  this  company  was  increased  and  the 
Increase  was  allotted  to  the  shareholders, 
each  being  given  the  right  to  subscribe  to 
60  per  cent  of  the  number  of  shares  held. 
At  the  same  time  the  company  declared  a 
dividend  of  60  per  cent  and  provided  that 
the  right  to  subscribe  to  the  new  stock  and 
the  right  to  receive  the  dividend  should  ac- 
crue simultaneously.  The  complainanta  took 
the  stock  and  paid  for  It  with  the  dividend. 
I  think  that  this  must  be  held  to  be  a  divi- 
dend, and  the  new  stock  must  be  held  as  If 
it  were  a  dividend.  The  rule  to  be  applied,  as 
between  life  tenante  and  remaindermen,  with 
respect  to  dividends  has  been  settled  in  this 
state  by  the  case  of  Lang  v.  Lang's  Ex'rs,  57 
N.  J.  Eq.  825,  41  Atl.  705  (Ct  Br.  1898)  fol- 
lowed In  this  court  by  Lister  v.  Weeks,  60, 
N.  J.  Eq.  215  (Stevens,  V.  C,  1900)  at  p.  225, 
46  Atl.  558,  affirmed  61  N.  J.  Eq.  675,  47  Atl. 
1132.  In  the  case  first  cited,  at  page  327 
of  57  N.  J.  Eq.,  p.  706  of  41  AU.,  the  court 
says:  "The  underlying  principle  applicable 
*  ♦  •  is  that  no  corporate  dividend  de- 
clared after  the  right  to  the  Income  has  be- 
come severed  from  the  ultimate  ownership 
of  the  stock  upon  which  such  dividend  Is 
declared  belongs  In  equity  to  the  person  en- 
titled to  Income  except  so  far  as  it  is  de- 
rived from  the  earning  o'f  the  stock  after 
such  severance."  After  alluding  to  the  dis- 
tinction which  bad  been  made  in  previous  au- 
thorities between  extraordinary  dividends 
and  ordinary  or  current  dividends  with  re- 
spect to  apportionment  of  those  of  the  first 
class  and  not  of  the  others,  the  court  at  page 

328  of  67  N.  J.  Eq.,  p.  706  of  41  Atl.,  says 
that  It  cannot  "assent  to  the  Idea  that  some 
dividends  should  stand  on  a  different  footing 
from  others,"  and  points  out  that  to  hold 
that  "where  a  life  estate  begins  one  day 
before  a  dividend  Is  declared,  the  entire  divi- 
dend shall  go  to  the  life  tenant,  may  be  con- 
venient, but  certainly  Is  unjust"    At  page 

329  of  57  N.  J.  Eq.,  p.  706  of  41  Atl.,  the  court 
applies  the  principle.  That  principle,  as  be- 
fore stated,  requires  apportionment  There 
must,  however,  be  evidence  before  the  court 
of  the  periods  for  which  the  dividends  were 
declared,  the  time  of  the  previous  dividend, 
the  source  from  which  It  is  derived — ^whether 
earnings  currently  made  or  surplus  wholly 
earned  before  the  decease  of  the  stockholder 
— and  other  like  matters.  There  will  have 
to  be  a  reference  to  a  master  to  take  this 
testimony  and  report  thereon. 

7.  The  next  matter  concerning  which  in- 
structions are  sought  concerns  Investments. 
These  are  of  two  characters,  first,  those 
stocks  and  bonds  of  corporations  which  were 
owned  by  the  testator  and  passed  into  the 
posses8l<m  of  the  executors  and  trustees. 
With  respect  to  these  the  act  of  March  23, 
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1809  (P.  li.  p.  230)  applies,  and  protects  tbe 
executors  and  trustees  If  they  continue  to 
bold  tbe  same  in  tbe  exercise  of  good  faith 
and  reasonable  discretion.  Ooddlngton  v. 
Stone,  36  N.  J.  Eq.  862  (Runyon,  Gb.,  1883) ; 
Parker  v.  Olover,  42  N.  J.  Eq.  559,  0  Atl.  217 
(Runyon,  C!h.,  1887).  Tbe  will  In  tbe  case  In 
band  vests  tbe  executors  and  trustees  with 
power  "to  Invest  all  moneys  left  by  me  and 
tbe  proceeds  of  tbe  sales  of  my  estate  In 
Improved  and  productive  real  estate,  ae  In 
sound,  productive  secorltles,  sucb  as  they 
may  deem  best,  or  in  both  real  estate  and 
securities.  Tbe  authority  to  sell  and  rein- 
vest shall  apply  to  all  Investments  made  by 
them  as  my  executors  and  trustees."  While 
I  am  personally  Inclined  to  tbe  belief  that  It 
was  the  Intention  of  tbe  testator  In  this  case 
to  clothe  bis  executors  and  trustees  with  dis- 
cretion In  the  exercise  of  which  they  might 
Invest  the  moneys  In  stocks  or  securities  not 
authorized  by  law,  and  be  only  held  to  tbe  ex- 
ercise of  good  faith  and  reasonable  Judgment, 
I  cannot.  In  view  of  .the  decisions  of  our 
courts,  safely  hold  that  tbe  complainants  in 
this  case  are  thus  protected.  In  the  case  of 
Ward  V.  Kitchen,  30  N.  J.  Eq.  31  (Runyon, 
Cb.,  1878),  the  court  held  that  a  provision  that 
"my  executor  to  Invest  In  productive  funds 
upon  good  securities"  would  be  construed 
(p.  30  of  30  N.  J.  Eq.)  "to  mean  Investment 
on  sucb  securities,  and  on  such  secorltleB 
only,  as  are  regarded  by  the  court  as  proper 
for  the  Investment  of  trust  funds."  See,  also, 
Woodruff  V.  Ward,  85  N.  J.  Eq.  467,  at  p. 
471  (Runyon,  Ord.,  1882).  While  it  Is  true 
that  In  each  of  the  cases  cited  tbe  court  finds 
from  tbe  will  evidence  that  the  testator  did 
not  Include  in  his  designation  of  securities 
in  which  bis  funds  might  be  invested  stocks 
of  companies,  yet  I  think  It  unsafe  to  liold, 
in  view  of  these  decisions,  that  general  lan- 
guage of  this  'sort  is  sufficiently  indicative 
of  Intention  to  exonerate  the  executor  or  trus- 
tee if  be  does  invest  moneys  in  stocks  which 
depreciate  and  cause  a  loss  to  tbe  estate. 
If  tbe  complainants  desire  an  affirmative  au- 
thorization by  this  court  for  their  Invest- 
ments they  must  appeal  to  the  court  In  this 
or  some  proceeding  and  lay  all  the  facts 
before  tbe  court  I  do  not  decide,  because  it 
is  not  now  necessary,  whether  this  court  can 
or  will  authorize  Investments  In  stocks  of 
companies.  The  act  of  1899  (p.  236,  hereto- 
fore cited)  specifies  tbe  securities  in  which 
trustees  may  invest,  but  provides  that  the  act 
shall  not  apply  where  a  court  having  Jurisdic- 
tion of  the  matter  specially  directs  tbe  man- 
ner In  which  trust  funds  shall  be  invested. 
I  cannot,  in  tbe  present  state  of  the  proofs 
in  this  case,  make  any  special  direction,  what- 
ever power  to  do  so  I  may  have.  Provision 
may  be  made  in  the  decree  for  further  ap- 
plication to  the  court,  and,  under  such  per- 
mission, this  matter  may  be  again  brought  to 
tbe  attention  of  tbe  court 

8.  Another   matter   ctmceming   which   In- 
structions are  sought  is  with  respect  to  com- 


missions paid  by  tbe  OHnplalnants  to  real 
.estate  agents  and  others  for  procuring  pur- 
chasers of  real  estate  of  tbe  trust  sold  by 
tbe  complainants.  I  am  of  opinion  that  these 
commissions  are  payable  out  of  principal. 

9.  Instructions  are  also  asked  concerning 
tbe  costs,  expenses,  etc.,  of  this  proceeding. 
That  will  l>e  settled  in  tbe  decree,  and  It  Is 
not  necessary  to  refer  to  tbe  matter  In  this 
opinion. 

10.  Another  head  ia  with  respect  to  a  small 
Item  paid  annually  by  the  executors  for  tbe 
care  and  maintenance  of  tbe  plot  in  wbicb  tbe 
decedent  is  buried  in  Greenwood  Cemetery. 
There  is  no  evidence  before  the  conrt  as  to 
whether  this  was  an  obligation  undertaken  by 
tbe  decedent  and,  as  such,  a  debt  of  bla,  or 
whether  It  Is  a  liability  Incurred  by  the 
executors  themselves,  or  what  tbe  fact  la. 
If  there  was  no  obligation  undertaken  by  the 
testator  in  this  respect  and  tbe  executors 
have  expended  this  small  sum  annually  for 
the  care  of  the  plot,  I  do  not  see  how  it  can 
be  charged  against  tbe  estate.  However,  this 
matter  may  also  go  to  the  master  to  take 
tbe  proofs.  Tbe  decree  will  provide  that  tbe 
account  of  these  trustees  shall  be  taken  and 
stated  In  this  court,  and  a  master  will  be 
appointed  to  take  and  state  the  same;  and 
to  said  master  will  also  be  referred  tbe  vari- 
ous questions  alluded  to  in  tbe  course  of  tbe 
opinion  upon  which  further  proofs  are  to  be 
taken. 

I  will  advise  a  decree  as  above  indicated. 


TRIMPB  V.  TRIlfPB. 

(C!onrt  of  Chancery  of  New  Jersey.    Jan.  39, 
1907.) 

Mabbiagb  —  AnnuufENT  —  Eviobnob  —  8or- 
noixnoT. 

In  a  suit  to  annul  a  marriage  on  tlie  ground 
that  defendant  fraudulently  indnoed  plalntiir 
to  marry  her,  by  enticing  lilm  to  have  sexual 
Intercourse,  Imowinc  tiiat  she  was  Uien  preg- 
nant by  another,  and  then  insisting  that  be 
should  marry  her  because  be  had  rendered  her 
pregnant  evidence  examined,  and  held  insuffi- 
cient to  show  the  alleged  fntud. 

Suit  by  Rlctiard  H.  Trlmpe,  an  infant  by 
his  next  friend,  against  Eleanor  M.  Trlmpe  to 
annul  a  marriage  between  the  parties.  An- 
nulment denied. 

B.  C.  Harris,  for  complainant.  James  D. 
Carton  and  F.  H.  Durand,  for  defraidant 

EMERT,  y.  O.  This  Is  a  bill  by  a  hus- 
band to  annul  a  marriage  on  the  ground  of 
fraud.  Both  parties  were  under  age  at  the 
time  of  tbe  marriage,  December  23, 1903,  com- 
plainant having  been  bom  on  June  24,  1887. 
and  defendant  on  July  10,  1885.  Tbe  parties 
had  marital  Intercourse  on  the  Sth  of  July, 
1903,  and  for  several  days  afterwards,  and 
at  tbe  time  of  tbe  marriage  both  parties  knew 
that  defendant  was  pregnant  A  child  was 
bom  on  February  6, 1901.  The  fraud  alleged 
by  complainant  is  that  on  tbe  5tb  day  of 
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Jaly,  tlie  time  of  the  first  Interconrae,  de- 
fendant, knowing  that  she  was  tbea  pregnant 
with  child  by  another  person,  enticed  and 
allnred  him  to  have  sexual  btterconrse,  for 
tie  pnrpose  and  with  the  intention  of  char- 
ging complainant  with  getting  her  with  child, 
and  compelling  him  to  marry  her ;  that  short- 
ly afto:  the  first  Intercenrse  defendant  In- 
sisted that  complainant  had  got  her  Into 
trouble,  and  from  time  to  time  insisted  that 
he  must  marry  h^ ;  that  complainant  feared 
to  tell  his  father  or  mother,  and  did  not 
consult  them  or  any  one  else;  that  finally, 
abont  December  19,  1903,  complainant  was 
summoned  from  Newark,  where  he  resided, 
to  Bradley  Beach,  whore  defendant  resided 
with  her  parents,  and,  on  arriving  there,  de- 
fendant and  her  mother  both  charged  that 
defmdant  was  with  child  by  him,  insisted 
that  he  must  marry  defendant  and  advised 
that  nothing  be  said  to  his  father  and  mother 
until  after  tiie  marriage.  Believing  that  de- 
fendant was  with  child  by  him,  he  consent- 
ed to  marry  her,  and  she  arranged  to  come  to 
Newark  on  December  23,  1903,  when  they 
were  married  by  a  Justice  of  the  peace.  Aft- 
er the  marriage  defendant  returned  to  her 
home  and  the  parties  have  never  lived  to- 
gether since.  The  child,  born  seven  months 
after  tlie  first  intercourse.  Is  alleged  to  have 
been  a  fully  developed  child.  The  defendant 
denies  any  fraud,  alleges  that  the  Inter- 
course between  the  parties  commenced  In  tb« 
holidays  of  1902,  and  first  took  place  at  the 
residence  of  complainant's  father,  where  she 
was  then  visiting,  during  complainant's  school 
racatlon.  The  first  Intercourse  In  July",  1908, 
was,  as  she  says,  a  continuance  of  the 
previous  relations  between  them,  which  took 
place  under  a  tacit  understanding  of  an  en- 
gagement of  marriage,  and  were  continued  on 
complainant's  persistent  inducements  and  so- 
licitations ;  that  when,  In  December,  1003,  she 
discovered  beyond  doubt  that  she  was  In 
tronble,  she  wrote  complainant  to  come  to  her 
home,  which  he  did,  and  after  a  talk  be- 
tween them  alone,  complainant  proposed  mar- 
riage at  once^  by  a  minister  at  Bradley  Beach. 
They  went  to  tills  minister,  who  refused  to 
marry  them  because  they  were  under  age, 
and  tile  marriage  in  Newark  four  days  later 
was  arranged  solely  by  complainant,  who 
summoned  her  for  that  purpose  by  telegraph, 
whereupon  she  went  to  Newark  alone  and 
was  married  by  a  Justice  of  the  peace,  to 
whose  office  complainant  took  her  for  that 
purpose.  Defendant  alleges  that  the  mar- 
riage was  entirely  of  complainant's  motion 
and  volition,  and  without  any  fraud  or  com- 
pulsion; that  defendant  had  no  Intercourse 
with  any  other  person;  and  that  the  child 
bom  on  February  8th  was  his  child. 

In  reference  to  the  right  of  a  htisband  to 
annul  a  marriage  with  a  woman  pregnant  at 
the  time  of  the  marriage,  but  with  whom  the 
husband  has  previously  had  Illicit  Intercourse, 
the  general  role  is  settled  in  this  state  that 
the  hnabond's  own  previous  misconduct  iMurs 


him  from  this  relief  in  a  court  of  equity. 
In  Carris  v.  Carris,  24  N.  J.  Eq.  516  (Err.  k 
App.  1873),  It  was  finally  settled  that  a  court 
of  equity  bad  Jurisdiction,  Independent  of  our 
divorce  statute,  to  annul  the  marriage  con- 
tract for  fraud,  and  the  marriage  was  annul- 
led in  that  case  because  the  pregnancy  of  the 
wife  at  the  time  of  the  marriage  was  frand- 
lently  concealed  frem  the  hnsband,  who  bad 
never  had  any  previous  intercourse  with  her. 
The  child  in  this  case  was  bom  two  months 
after  the  marriage.  In  defining  the  fraud 
which  would  vitiate  a  marriage,  It  was  said 
by  Mr.  Justice  Bedie  In  this  case  that  a  mis- 
take of  the  husband  as  to  the  paternity  of 
the  child  bom  after  marriage,  but  begotten 
before  by  another,  where  the  husband  him- 
self had  been  guilty,  would  not  be  a  case 
of  fraud.  This  point  was  not  directly  In- 
volved in  the  decision  of  the  case,  but  In  sub- 
sequent decisions  It  has  been  treated  as  the 
rule  to  be  applied.  In  States  v.  States,  S7 
N.  J.  Eq.  196  (1863),  an  ez  parte  case.  Vice 
Chancellor  Bird  refused  to  annul  a  marriage 
where  a  child  was  bom  about  two  months 
after  the  marriage  and  about  four  months 
after  the  husband's  first  intercourse,  and  the 
marriage  was  alleged  to  have  taken  place  on 
the  fraudulent  r^resentatlons  of  the  wife  at 
the  time  of  the  marriage  as  to  the  duration 
of  her  pregnancy  and  the  patemlty  of  the 
child.  Vice  Chancellor  Van  Fleet,  In  Seil- 
beimer  v.  Sellhelmer.  40  N.  J.  Bq.  412,  2 
Atl.  376  (1885),  refused  to  annul  a  marriage 
where  the  first  Intercourse  took  place  7 
montlis  and  20  days  before  the  birth  of  the 
child,  and  the  child  was  bom  4  montlss  after 
the  marriage.  He  rests  bis  decision  upon  the 
ground  taken  in  the  Carris  and  States  Cases, 
that  for  relief  of  this  kind  the  husband  him- 
self must  be  pure,  so  far,  at  least,  as  his  wife 
Is  concerned,  and  that,  In  such  cases,  where 
both  have  been  guilty,  the  husband  should 
be  held,  both  on  the  ground  of  good  morals 
and  sound  policy,  to  have  accepted  all  the 
risks.  In  Fobs  v.  Fobs,  12  Allen  (Mass.)  26 
(1866),  the  court  refused  to  annul  a  mar- 
riage made  three  months  after  the  first  In- 
tercourse of  the  parties,  and  where  the  child 
was  bom  within  two  months  of  tiie  mar- 
riage. The  husband,  at  the  time  of  the  mar- 
riage, believed  the  statements  of  the  wife 
that  he  was  responsible  for  the  pregnancy, 
and  took  no  steps  to  ascertain  the  tmth  or  to 
protect  himself.  Chief  Justice  BIgelow  puts 
his  decision  on  the  additional  special  ground 
that  the  husband  himself  was  reasonably  put 
on  Inquiry  as  to  the  truth  of  the  allegations 
of  paternity,  because  of  the  defendant's 
known  unchastlty  and  actual  pregnancy.  If, 
imder  these  circumstances,  he  failed  to  pro- 
tect himself  by  proper  Inquiry  or  investiga- 
tion at  the  time,  or  by  a  delay  of  the  mar- 
riage for  a  period  sufficient  to  test  the  truth 
of  the  statements  as  to  his  patemlty,  he  Is 
in  no  position  to  call  upon  a  court  to  moke 
subsequently  for  his  protection  the  Investiga- 
tion and  decision  he  bad  the  opportunity  of 
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making  f«r  hlmaeK  and  neglected  or  declined 
to  make. 

Counsel  tot  complainant,  folly  recognizing 
the  effect  of  the  ahore  decisions  of  our  courts, 
eootend  that  they  do  not  reach  the  present 
case,  where  the  complainant  claims  an  al- 
lurement to  intercourse  by  a  woman  who 
knows  heradf  to  he  pregnant  by  another, 
and  with  the  fraudulent  intention  of  ihto- 
curing  a  marriage  by  a  false  charge  of  pater- 
nity. Such  ease  was  hypothetically  stated 
by  Vice  Chanceller  Van  Fleet  in  the  Sell- 
helmer  decision,  40  N.  J.  Eq.  414,  2  AU.  376, 
with  the  statement  that  It  was  not  Intended 
to  decide  It.  I  am  Inclined  to  tliink  that  the 
omission  to  take  proper  steps  for  his  own  pro- 
tection, by  a  delay  of  the  marriage  or  other- 
wise, would,  as  a  general  rule,  disentitle  the 
husband,  eren  in  such  cases,  to  relief  against 
the  credulity  and  Improrldent  haste  Induced 
by  bis  own  criminality,  and  that  he  Is  In  no 
situation  to  call  upon  the  court  subsequently, 
to  make  for  him  the  Investigation  and  give 
the  protection  which  be  neglected  for  him- 
self. But,  assuming  in  this  case  that  the 
complainant,  being  a  mere  youth,  is  not  to 
be  Judged  by  the  same  standards  of  reason- 
able protection  of  himself,  which  would  be 
Imposed  on  an  adult,  the  main  question  of 
fact  to  be  determined  on  this  aspect  of  the 
case  Is  whether  the  fraud  charged  has  been 
satisfactorily  proved.  In  my  Judgment,  It 
has  not  been  so  proved.  On  the  question 
whether  the  Intercourse  in  July,  1903,  was  a 
fraudulent  allurement  of  the  defendant,  or 
whether  it  was  the  repetition  of  a  previous 
intercourse  in  the  holidays  of  1902,  com- 
plainant's own  testimony  is  the  only  direct 
evldoice^  and  is  contradicted  by  defendant. 
The  complainant's  credibility  is  seriously  Im- 
peached, and  defendant's  statements  support- 
ed by  the  character  of  letters  written  by  the 
complainant  during  this  interval,  and  while 
these  letters  do  not  In  terms  admit  improper 
intercourse,  many  of  the  confidential  allu- 
sions In  them  are  clearly  explainable,  If  such 
Intercourse  did  take  place,  and  no  other  ex- 
planation has  been  attempted  by  complain- 
ant. On  all  the  evidence,  I  can  reach  no  other 
conclusion  than  that  the  plaintiff  In  July,  1903, 
was  himself  Inclined  to  and  seeking  the  Im- 
proper iDtercourse,  and  that  It  did  not  take 
place  solely  by  reason  of  the  defendant's  al- 
lurement. This  Is  especially  true  of  expres- 
sions in  several  letters  In  which  he  refers 
to  her  keeping  a  "promise."  Defendant  says 
this  was  a  promise  to  complainant  that  she 
would  be  true  to  him,  and  not  be  guilty  of 
misconduct  with  any  other  person.  In  one 
written  from  Florida,  where  he  was  in  Feb- 
ruary, 1903,  he  says:  "Now  Till  If  yon  really 
love  me,  keep  your  promise  and  be  a  good 
girl."  In  another,  written  about  April,  1908, 
from  his  school,  he  says:  "Say  sister  are 
you  keying  your  promise — don't  forget  It — 
I  bope  you  have  kept  it  so  far  and  will  hold 
out  as  long  as  you  know  me."  On  April  18, 
^03,  at  Newark,  be  writes  again:    "Don't 


do  anything  very  reckless  and  bo  vetj  caivfnl 
how  yon  keep  that  promise."  As  to  this 
promise,  referred  to  so  clearly  and  frequently, 
the  complainant  now  swears  that  be  does 
not  remember  what  was  meant,  and  has  oo 
explanation  to  nuike.  A  complete  failure  ot 
memory  is  not  credible,  and  def endiuifs  cred- 
ible ^[planatloa  la,  ther^orc^  corroborated 
by  the  complainant's  failure  to  make  any. 
Complainant  has  destroyed  all  of  defendants 
letters,  and  his  own  testimony,  aa  to  txie 
innocence  of  the  rdations  befora  July.  1903, 
is  the  only  evidence  offered  to  snpport  th« 
bill.  This  Is  not  sufficient  to  outweigh  the 
defendant's  evidence,  supported  by  bis  let- 
ters, and  I  conclude  that  the  weigbt  of  evi- 
dence shows  that  the  parties  did  have  illldt 
relations  before  July,  and  that  this  inter- 
course was  not  an  allurement  of  an  innocent 
young  boy,  for  the  purpose  of  fraod,  but  a 
continuance  of  tbeix  previous,  intorconrse. 
at  the  solicitation  of  the  complainant  and 
the  mutual  fault  and  transgression  ot  both 
parties.  Nor  Is  It  shown  with  such  certain- 
ty, as  a  charge  of  this  kind  reqnlrea,  either 
that  the  defendant  was,  in  fact,  pr^nant 
at  the  time  of  the  first  intercourse  in  July. 
1903,  or  that  she  then  knew  this  to  be  her 
condition.  No  previous  connection  with  any 
person  other  than  the  plaintiff  is  shown,  and 
the  case  upon  the  point  of  actual  pregnancy 
rests  upon  the  claim  that  the  diUd  bom  on 
February  6,  1903,  seven  months  after  the 
interoourse,  was  a  fnlly  developed  child,  or 
so  far  developed  that  it  must  have  been  con- 
ceived before  July,  and  if  so,  then  from  an- 
other father  than  the  complainant,  who  ad- 
mitted he  had  no  intercourse  between  Jann- 
aiy  and  July,  1908.  The  evidence  of  the  phy- 
sician, the  attendant  nurse,  and  of  defend- 
ant and  her  mother,  has  been  given  bearhig 
on  this  point  The  evidence  establishes  that, 
by  reason  of  a  fall  occurring  a  few  days  be- 
fore, the  birth  of  the  child  was  prematnie. 
To  what  extent,  is  the  diluted  question. 
The  physician  who  was  called  was  obUged 
to  use  Instruments  and  chloroform  for  the 
delivery,  and  his  attention  seems  to  have 
been  directed  at  the  time  to  the  question 
of  premature  birth.  The  child  was  not  fully 
developed  In  some  particulars,  which  he  men- 
tions— the  nails  and  the  skin — and  bis  Judg- 
ment is  that  the  child  was  slightly  premature, 
but  was  more  fnlly  developed  than  a  seven- 
months  child.  The  evidence  of  the  nurse 
and  of  an  expert  witness  would  seem  to  In- 
dicate that,  so  far  as  they  could  Judge,  the 
child  was  probably  8%  months  old.  The 
nurse's  evidence,  however.  Is  subject  to  the 
criticism  that  it  is  apparently  somewhat  in- 
fluenced by  a  dispute  over  the  payment  <yt 
her  bill  by  defendant's  mother.  And  the 
effect  to  be  given  to  all  of  the  evidence 
upon  the  period  of  gestation  of  the  child  Is, 
in  my  Judgment,  to  be  very  much  controlled 
by  the  fact  that  a  premature  delivery  has 
be«i  satisfactorily  proved.  In  that  eonnn- 
gency,  the  evidence  should  not  be  merely 
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matter  of  doubt,  bnt,  In  ordM'  to  anaiU  a 

;  marrlaKe  and  bastardize  the  issae,  the  erl- 
deDce  should  admit  of  no  other  oonclustoo 

.'  than  that  It  was  not  a  seTen-months  child. 
The  eTldence  In  this  case  la  not  of  that  coa- 

,    duslTO  character,  and  upon  this  branch  of 

'   the  case,  complainant's  claim  is  not  satis- 

.    (actorlly  proved. 

At  to  the  defendant's  knowledge  of  her 
pregnancy,  at  the  time  of  the  first  Intwcourse 

,  In  July,  the  evidence  of  the  parties  shows,  I 
think,  that  they  were  both  in  doubt  as  to 
her  actual  condition  until  some  time  in  Oc- 
tober or  November,  1903,  and  that  they  were, 
during  the  summer,  consulting  and  acting 

'  together  about  surely  ascertaining  the  con- 
dition, and  that  medicines  for  that  purpose 
were  procured  by  complainant  During  the 
whole  interval  up  to  November,  when  the 
defendant's  condition  was  surely  determined 
by  the  examination  of  a  physician,  both  pai^ 
ties  took  It  for  granted  that  If  defendant  was 
in  trouble,  complainant  was  responsible  for 
It,  and  both  had,  I  believe,  the  same  belief 
at  the  time  of  the  marriage.    The  evidence 

■  certainly  does  not  Justify  the  conclusion  that 
the  wife,  at  the  time  of  the  marriage,  knew 
that  complainant  was  not  the  father  of  her 
unborn  child. 

These  conclusions  as  to  the  facts.  If  cor- 
rect, bring  the  case  clearly  within  the  ap- 
plication of  the  salutary  rule  followed  In  the 
States  and  Sellhelmer  Cases,  unless  the  cir- 
cumstances of  the  marriage  Itself  show  that 
a  traudnlent  advantage  was  taken  of  com- 
plainant's youth  and  lack  of  counsel,  by 
reason  of  which  he  was  deprived  of  counsel 
In  a  situation  where  he  was  not  competent 
to  act  for  himself.  On  carefully  weighing 
all  the  evidence,  I  cannot  reach  this  conclu- 
sion. After  an  interview  at  defendant's 
moth^s  house  In  Bradley  Beach,  the  parties 
went  unaccompanied  to  the  Rev.  Mr.  Hayter, 
a  minister  at  Aabury  Park,  who  knew  them 
both,  for  the  purpose  of  being  married.  He 
refused  to  perform  the  ceremony  because 
they  were  both  under  age.  He  recognized 
defendant's  embarrassing  situation  and  ad- 
vised complainant  to  disclose  the  whole  situa- 
tion to  his  father  for  his  advice.  Complain- 
ant returned  with  defendant  to  her  home, 
and  on  the  same  day,  or  the  next,  returned 
alone  to  Newark.  Before  leaving,  he  told 
defendant;  so  she  says,  that  he  was  going 
to  consult  with  a  cousin,  the  same  person 
whom  be  had  consulted  In  the  summer 
previous,  when  It  was  supposed  defendant 
was  In  trouble.  Whether  he  did  this,  does 
not  appear,  but  he  did  not  consult  with  either 
his  father  or  mother,  and  after  four  ot  five 
days,  himself  made  the  arrangements  tot 
the  marriage  in  Newark,  and  defendant  came 
up  alone  on  his  summons,  and  the  marriage 
took  place  before  a  Justice  of  the  peace  whom 
he  selected.  He  was  thus  toe  several  days 
entirely  away  from  the  direct  Influence  of 
either  defendant  or  her  mother,  and  had 
abundant  time  and  opportunity  to  act  <m  Mr. 


Haytar's  fHendly  advice  and  get  oonnsei,  had 
he  been  disposed  to  do  so.  It  is  probable 
that  at  Bradley  Beach,  when  first  arranging 
for  the  marriage,  it  was  understood  between 
them  that  neither  complainant's  father  nor 
mother,  nor  defendant's  father,  should  be 
told  of  the  marriage,  until  after  It  had  occur- 
red, but  this  arrangement  was  due,  I  think, 
as  mncb  to  complainant  as  defendant  On 
the  evidence  In  the  case,  I  find  that  the  mar- 
riage itself  was  not  actually  made  while 
the  complainant  was  under  any  Improper  or 
fraudulent  Influence  of  the  defendant  or  her 
mother  which  deprived  blm  of  the  advice 
of  his  parents  or  friends,  but  was  the  result 
of  his  own  decision  while  actually  living 
with  his  own  friends  and  relatives,  whom  he 
could  have  consulted  for  protection,  bad  he 
wished.  The  complainant  must  be  held  re- 
sponsible for  his  act,  and  the  annulment  of 
the  marriage  denied. 


NORTHEASTERN  TELEPHONE  &  TELE- 
GRAPH CO.  V.  HEPBURN  (three  eases). 

(Court   of   (Jhancery   of   New   Jersey.    Feb.   1, 
1907.) 

1.  COBPOBATIONS  —  POWEXS  —  BlQBT  TO  CON- 
TEST. 

The  riKht  of  a  corporation  to  take  title  to 
an  interest  in  real  estate  cannot  be  denied  by 
the  i^antor,  but  can  only  be  contested  by  the 
public  aathoritles. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  CorporatiwB,  fS  154S-1558.1 
Z  Telegraphs     and     Teubphones  —  What 

CoNsrriTUTEB  Line. 

The  grant  of  a  right  to  maintain  a  tele- 
phone line  over  certain  premises  conferred  on 
the  grantee  the  right  to  construct  a  single  line 
of  poles,  and  to  place  thereon  any  number  of 
cross-arms  and  wires. 
8.  Same— Bight  or  Wat— Quaht— Corstbuo- 

A  deed  to  a  water  company  granted  a  right 
of  way  over  the  grantor's  land  for  the  laying 
of  water  pipes  within  a  space  not  exceeding  99 
feet  wide,  "with  the  right  to  set  up,  operate, 
and  maintain  a  telegraph  or  telephone  line  or 
lines  thereon,  and  with  the  right  of  ingress 
and  egress  to  and  from  said  right  of  way  for 
ail  purposes."  Held,  that  such  grant  did  not 
confine  the  water  company  to  a  telegraph  or 
telephone  line  used  exclusively  for  the  purposes 
of  its  waterworks  plant,  bnt  entitled  a  telephone 
company  under  an  assignment  from  the  water 
company,  to  use  such  right  of  way  for  the 
maintenance  of  a  commercial  telephone  line. 

4.  Injunction— Right  at  Law— Bstablish- 

ICENT. 

Where  defendants  granted  a  right  of  way 
for  the  maintenance  of  a  telephone  line  to 
complainant's  assignor,  and  thereafter  defend- 
ants contended  that  complainant  company  had 
Increased  the  burden  of  the  easement  beyond 
the  scope  of  the  original  grant  and  therenpon 
entered  and  cnt  down  certain  of  the  wires  from 
the  poles,  etc.,  complainant  was  not  required 
to  establish  its  right  to  maintain  its  line  in 
the  condition  that  existed  before  defendants' 
acts  compiained  of.  in  order  to  entitle  complain- 
ant to  an  injunction  restraining  further  inter- 
ference with  its  wires. 

5.  Evidence— Pabol    Evidence— Contbadic- 
TioN  of  Deed. 

Where  a  deed  to  a  right  of  way  for  a 
tclcpUoae  line  was  unambiguous,  parol  evidence 
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wu    inadminible   to    limit  It   to   a  graat  for 
the  maintenance  of  a  noncommercial  line. 

fEid.  Note.— For  eases  in  point.  Me  Cent.  Die. 
VOL  20.  Bridenee.  H  1719-1728.] 

6.  Telkgraphb  ahd  Tklkfhohks— Right  or 
Wat— AsBiONiCKifT— Bona  Fidk  Pttbohaskb. 
Where  DiaintiS  was  a  bona  fide  aasignee 
of  a  right  of  way  for  the  nraintenance  of  a 
telephone  line,  it  waa  not  bound  by  an  alleged 
oral  agreement  between  the  oriKinal  parties  to 
the  deed  conveying  anch  rixht  of  way,  that  the 
line  should  be  aeecl  only  for  the  benefit  of  the 
grantee  in  connection  with  its  waterworks 
plant 

Suits  by  the  NorOieaBteTn  TelephMW  * 
Telegraph  Company  against  H.  D.  and  R. 
Hepburn.    Decrees  for  complainant. 

Gilbert  ColllnB,  for  complainant.  Adrian 
Riker,  for  defendants. 

PITNBX,  V.  O.  The  object  of  these  bills 
is  to  protect  the  complainant  in  the  enjoy- 
ment of  an  easement  in  land  by  enjoining 
the  distnrbance  thereof  by  the  defendants. 
The  easement  was  created  by  the  predeces- 
sors In  title  of  the  several  defendants  in  the 
three  causes  (which  were  tried  together)  by 
grant  made  to  the  predecessor  in  title  of  the 
complainant  The  grant  was  for  the  right 
to  set  up,  operate,  and  maintain  "a  telegraph 
or  telephone  line  or  lines"  over  certain  lands, 
and  a  telephone  line  was  at  onoe  erected  and 
lias  ever  since  been  maintained.  Tlie  com- 
plainant and  its  predecessors  in  title  have 
been  in  the  possession  and  enjoyment  of  this 
easement  for  several  years,  and  their  right  to 
do  so  has  never  been,  and  Is  not  now,  serlons- 
ly  contested  by  the  several  defendants. 

The  defendants  Justify  their  actlmi  com- 
plained of  by  complainant,  which  consisted 
of  catting  down  certain  of  the  wires,  etc, 
on  the  arms  of  the  poles  oonstltutlng  the  tele- 
phone line,  on  the  ground  that  the  complain- 
ant is  increasing  the  burden  of  the  ease- 
ment beyond  the  scope  of  the  original  grant 
That  I  conceive  to  be  the  question  involved 
In  these  causes,  and  its  solution  d^>ends  upon 
the  true  construction  of  the  terms  of  the 
grant  It  was  made  by  the  predecessors 
in  title  of  the  defendants  to  the  East  Jersey 
Water  Company  and  by  It  assigned  In  part  to 
the  city  of  Newark. 

One  point  made  by  the  defendants  may  be 
dealt  with  at  the  start  They  contend  that 
the  East  Jersey  Water  Company  had  no 
power  to  take  and  acc^t  a  grant  of  a  right 
to  maintain  a  telephone  or  telegraph  system. 
The  answer  to  this  objection  is  simply  that 
it  does  not  lie  in  the  month  of  the  grantor 
of  real  estate  or  an  Interest  in  real  estate 
to  set  up  that  the  grantee  was  Incapable  of 
receiving  and  accepting  the  title  or  right  so 
conveyed.  Only  the  public  authorities  can 
take  advantage  of  that  disability.  The  au- 
thorities on  that  question  are  abtmdant,  and 
are  collected  and  collated  by  Justice  Harlan 
In  mtts  V.  Palmer,  132  U.  S.  282,  at  page 
281  et  seq.,  10  Sup.  Ct  93,  83  L.  Ed.  317. 
Coming  now   to  the   grant  Itself — ^tbe  lan- 


guage Is  this,  as  found  in  the  deed  from  Hen- 
ry  Hepburn  and  wife  to  the   East   Jenej 
Water   Company,   dated   July    3,    1891,    the 
grantors  "do  hereby  grant  and  oonr^y  to  the 
Bast   Jersey   Water   Company    •     •     •    its 
successors  and  assigns,  the  right  of  way  over, 
through  and  across  the  lands  hereinafter  de- 
scribed, situate,"  etc,    "  •    •    •    in  and  up- 
on which  to  lay,  (iterate  and  maintain  a 
water  pipe  or  water  pipes  for  tbe  transpor- 
tation of  water  to  the  dty  of  Newark  in  said 
state  and  other  places ;  such  pipe  or  plites  t» 
be  laid  within  a  space  not  exceeding  tbe 
width    [99   feetl    particularly    described   la 
the  description  hereinafter  set  forth,  with  the 
right  to  set  up,  operate  and  maintain  a  tele- 
graph or  telephone  line  or  lines  thereon  and 
with  right  of  Ingress  and  ^ress  to  and  fron 
said  right  of  way  for  all  purposes."    Then 
folh>ws  a  description  of  the  right  of  way  Ml 
feet  wide.    After  the  habendum  clause  whidi 
follows  the  description  we  find  this  language: 
"The  possession  and  use  of  the  said  premises 
are  to  be  and  remain  in  tbe  said  grantors, 
their  heirs,  executors,  administrators  and  as- 
signs, subject  to  the  grant  herein  made,  as 
fully  as  if  this  conveyance  had  not  beoi  ex- 
ecuted."   This  language  is  the  same  in  each 
of  the  cmiveyances  of  the  predeceasors  ia 
title  of  the  defendants,  and  waa  prol>ably 
found  In  a  printed  taesa  used  by  the  East 
Jersey  Water  Company  In  acquiring  a  rigbt 
of  way  for  their  worlcs  from  tbe  northern  por- 
tion of  Morris  and  Passaic  coontleB  to  the 
city  of  Newark  and  elsewhere.    That  com- 
pany assigned  to  the  city   of   Newark   its 
rights  In  this  right  of  way  by  a  deed  dated 
May  2,  1882,  which  recites  an  agreement  of 
September  24^  1888,  and  then  conveys  to  tbe 
dty  all  the  works  In  the  meantime  oected  by 
the  water  company  "with  all  and  singular 
their  appurtenances,  adjuncts  and  appliances 
of  whatever  nature,  kind  or  descriptlan  «>- 
ever.    •    •    •    And  also  all  and  every  tbe 
lands  and  rights  of   way   over  whldh  the 
conduit  or  conduits,  pipe  line  or  lines  hare 
been  laid  or  constructed,  and  all  and  sIngBbr 
the  lands  and  rights  of  way  acquired,"  eta 
"Together  with  all  and  singular  the  ways, 
profits,  privileges  and  advantages,"  etc.,  with 
a  correqwnding  habendum.    This  deed  seems 
to  be  ample  to  ccHivey  every  sort  of  right 
which  the  water  company  acquired  by  the 
conveyances  from  the  defendants.     £«iter  on, 
however.   In   1900,    another    agreement  was 
made  between  the  water  company  and  tbe 
city  by  which  the  water  company  expressly 
conveyed  to  the  city  its  right  title,  and  in- 
terest In  the  existing  telephone  line  here  tn 
question,  wltii  an  exception  or  reservatioo 
to  the  water  company  of  the  rigbt  to  main- 
tain two  telephone  or  telegraph  wires  1^)0D 
the  poles  conveyed,  and  a  Joint  agreement  tot 
the  maintenance  of  the  poles.    This  right  was 
later  on  assigned  by  tbe  clly  of  Newark  to 
the  complainant  by  deed  dated  August  2i 
1905.    That   assignment   is   special    and  re- 
serves certain  rights  In  the  city,  or  rather. 
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In  consideration  of  tiie  conveyance,  the  o»m- 
plalnant  herein  agreed  to  perform  certain 
aervlcea  for  the  dty.  Sbertiy  after  this  ar- 
rangement the  complainant  entered  upon  the 
right  of  way  and  replaced  the  telephone  poles 
already  in  existence  with  larg»  poles,  and 
placed  upon  them  larger  arma  and  prepared 
to  string  upon  them  a  greater  number  of 
wires,  but  did  not  Increase  the  number  of 
poles.  The  sole  Increase  of  the  burden  of 
the  easement  was  a  subsequent  Increase  in 
the  number  of  wires  strung  on  the  poles.  As 
soon  as  this  increase  was  made,  the  defend- 
ants entered  on  the  right  of  way  and  cut 
off  all  the  wires,  manu  forti.  Subsequently 
tbey  restored  two  wires,  being  the  number 
In  use  before  the  increase.  Upon  ex  parte 
application  to  this  court,  an  injunction  was 
;;ranted,  and,  under  its  protection,  the  cut 
wires  were  restored. 

It  Is  not  easily  perceived  how  the  adding 
of  additional  wires,  and,  if  yon  will,  arms  on 
the  poles  increases  perceptibly  the  burden 
of  the  easement.  The  language  of  Mr.  Jus- 
tice Dixon  in  Sllngerland  v.  Newark,  M  N. 
J.  Law,  at  page  69,  23  Atl.  at  page  131,  Is 
significant  in  this  connection:  "Under  these 
circumstances.  It  is  not  apparent  how  the 
prosecutor  can  have  any  legal  concern  with 
the  quantity  of  water  drawn  through  the 
aqueduct,  or  with  the  use  made  of  so  much 
of  it  as  the  public  does  not  need."  In  fact 
the  circumstances  show  that  the  right  and 
Interest  of  the  owners  of  the  fee  in  the  soil 
is  of  little  practical  value.  It  resembles  the 
ownership  of  the  soil  of  a  railway  strip 
subject  to  the  easement  of  the  railroad.  The 
East  Jersey  Water  Company  conveyed  to  the 
city  of  Newark  the  right  of  way  for  pipes 
and  telei^one  lines  over  only  a  part  of  the 
whole  strip,  24  feet  in  width.  The  water 
company  reserved  to  itself  the  right  to  lay 
pipes  for  Its  own  use  on  the  rest  of  the  strip. 
The  city  has  and  maintains  two  large  paral- 
lel mains  beside  its  line  of.  telephone  poles. 
Besides  these  easanents  is  the  general  right 
of  way  from  end  to  end  of  the  whole  strip 
which  is  naturally  and  necessarily  in  con- 
stant use  and  must  be  nearly  or  quite  excln* 
slve  in  its  character.  But  the  complainant 
Itself  has  encouraged  the  defendants  In  the 
notion  that  the  additional  use  to  be  made  by 
It  of  this  telephone  line  over  and  above  that 
which  the  city  previously  used  has  some  pe- 
cuniary value  by  providing  by  a  sort  of  stip- 
ulation in  its  contract  of  assignment  with 
the  city  that  it  would  attempt  to  acquire 
from  all  the  owners  of  the  fee  along  the 
miles  of  the  pipe  line  the  right  to  make  this 
additional  burden  on  the  land.  This  right  it 
did  acquire  on  what  was,  to  it,  satisfactoiy 
terms,  from  all  the  other  owners  of  the  fee, 
bat  was  unable  to  agree  with  the  defend- 
ants. This  conduct  on  the  part  of  the  com- 
plainant ought  not,  and  will  not,  prejudice 
its  right  to  the  relief  it  asks  in  this  court 
If  each  right  is  clear  under  its  contract.  The 
defendants  assert  that  it  is  not  clear.    Their 


counsel  does  not  argue  that  the  grant  is  not 
In  terms  very  broad  and  general,  and  I  have 
already  expressed  the  opinion  that  they  can- 
not take  advantage  of  the  circumstance  that 
the  water  company  was  not  capable,  under 
its  charter,  to  enter  into  the  business  of  car- 
rying on  a  telephone  line  for  public  purposes, 
bat  their  counsel  relies  on  a  single  word  in 
the  grant  taken  in  connection  with  the  cir- 
cumstances to  manifest  an  intention  on  the 
part  of  the  grantors  to  confine  the  use  of 
the  telephone  line  to  a  use  in  connection  with 
and  as  an  adjunct  to  the  beneficial  use  of  the 
great  waterworiu  the  water  company  was 
about  to  constract  The  word  relied  upon 
Is  the  single  word  "with"  which  follows  the 
gi'ont  of  the  right  to  lay,  operate,  and  main- 
tain a  water  pipe  or  water  pipes  over  the 
land  in  question,  and  precedes  the  words 
"the  right  to  set  up,  operate  and  maintain 
a  telegraph  or  telephone  line  or  lines"  on 
the  land. 

Bat  two  matters  must  be  taken  into  ac- 
count In  considering  the  force  of  the  word 
"with."  First,  the  grant  is  a  right  to  main- 
tain a  line  or  lines,  leaving  the  number  un- 
limited. Now,  it  is  quite  clear  and  undis- 
puted that  by  a  line  of  telegraph  or  tele- 
phone poles  is  meant  a  line  of  poles  carrying 
an  unlimited  number  of  wires,  and  that  such 
a  line  is  not  rendered  plural  in  its  nature 
by  having  more  than  one  wire  stretched  upon 
it.  It  still  remains  a  single  Hue;  hence  the 
use  of  the  plural  In  the  grant  Is  signlflcant 
And  the  question  arises  bow  could  It  be  sup- 
posed that  the  water  company  could  ever 
need  more  than  one  line  of  poles  for  its  use 
in  connection  with  the  waterworks.  The 
other  matter  is  that  the  grant  of  the  right 
to  maintain  telephone  and  telegraph  line 
or  lines  is  followed  in  the  same  part  of  the 
sentence  with  a  grant  of  ingress  and  egress 
to  and  from  the  right  of  way  "for  all  pur- 
poses." Now  it  seems  to  me  that  the  words 
"for  all  puri>08es"  cannot  be  entirely  ignored, 
although  Its  immediate  connection  is  with  a 
grant  of  a  right  of  way.  Moreover,  it  seems 
to  me  that,  if  the  parties  had  Intended  to 
limit  the  right  to  maintain  the  telegraph  and 
telephone  poles  to  a  use  strictiy  in  aid  of  the 
original  construction  and  subsequent  main- 
tenance and  operation  of  the  great  water- 
works they  would  have  said  so.  The  fact 
is  that  the  burden  of  the  telephone  and  tele- 
graph line  of  poles  is  not  affected  or  increas- 
ed or  varied  by  the  number  of  messages 
sent  over  the  wires;  and  hence  thrae  was  no 
occasion  to  make  any  provision  on  this  sub- 
ject If  the  defendant's  contention  In  this 
behalf  Is  sound  then  it  follows  that  It  is 
not  within  the  right  of  the  water  company  or 
its  assignee,  the  dty,  or  the  complainant 
as  the  assignee  of  the  latter,  to  send  a  sin- 
gle message  from  the  city  of  Newark  over 
the  line  to  Newfoundland  which  does  not 
relate  to  the  business  of  the  water  supply, 
and,  according  to  the  practice  here  adopted 
by  the  defendant  and  contended  for  by  coun- 
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sel,  the  sending  of  racfa  a  message  would 
authorize  the  defendants  to  enter  and,  manu 
fortl,  destroy  the  wires.  The  contention  of 
the  defendants  is,  as  before  stated,  that  the 
use  of  the  word  "with"  in  the  grant  confines 
the  use  of  the  telephone  line  to  pnrposes 
strictl}-  adjunct  to,  and  In  aid  of,  the  grant 
of  the  right  to  lay  water  pipes,  which  was 
for  the  "transportation  of  water  to  the  city 
of  Newark  in  said  state,  and  other  idaces." 
For  this  contention  counsel  relies  upon  three 
adjudged  cases  which  I  will  now  refer  to. 

The  first  Is  Leeke  t.  Bennett,  1  Atk.  470, 
a  decision  by  Lord  Hardwlcke,  which  arose 
out  of  the  construction  of  a  clause  in  a  will 
as  follows:  "I  give  to  my  niece  Elizabeth 
Martin,  during  the  time  of  her  natural  life, 
my  house  on  Mays  Hill  in  Greenwich,  with 
all  the  household  goods  that  shall  be  found 
therein  at  the  time  of  my  decease."  Tb* 
estate  of  the  testator  in  the  house  was  a 
term  of  years  with  only  10  years  unexpired. 
The  question  was  whether  the  gift  to  the 
niece  of  the  household  goods  was  for  life 
or  in  fee,  and  it  was  held  that  the  word 
"with"  so  connected  the  household  goods 
with  the  house  as  that  the  estate  in  those 
was  limited  in  the  same  manner  as  that  in  the 
house.  The  Lord  C9iancellor  relied  upon  the 
fact  that  the  words  "during  her  natural  life" 
preceded  the  gift  of  the  house,  and  remark- 
ed: "If  the  words  'during  her  natural  life' 
had  been  subjoined  to  the  devise  of  the  house, 
it  had  not  been  so  clear  a  case,  though  I 
think  that  would  not  have  varied  the  law 
of  the  case,  •  •  •  but  those  words,  be- 
ing put  before  the  devise,  must  operate  equal- 
ly on  both  parts  of  the  subsequent  devise, 
and  the  same  interest  passed  in  both.  The 
word  *wlth'  would  have  had  the  same  effect 
and  been  considered  in  the  same  manner 
in  the  case  of  a  grant"  Here  it  is  to  be  ob- 
served that  the  use  of  the  bouse  and  the  use 
of  the  goods  consisted  in  substantially  the 
same  act  or  series  of  acts;  unless  they  were 
separated  one  could  not  be  used  without  the 
other,  and  the  circumstance  that  they  were 
not  separated  made  the  subject  of  the  devise 
in  effect  a  single  one  of  the  house  and  fur- 
niture. This  circumstance  differentiates  that 
case  from  the  present  one.  Here  there  was 
no  necessary  or  even  natural  unit  of  use 
between  the  water  pipes  for  carrying  water 
from  Newfoundland  to  Newark  and  the  tele- 
phone line;  either  could  be  used,  and  were 
in  fact  used,  without  the  other.  There  was 
nothing  common  in  the  mode  of  use.  The 
telephone  line  was  simply  a  convenience,  and, 
although  used  as  a  convenience,  not  as  a 
necessity,  in  maintaining  and  operating  the 
water  pipes,  the  actual  use  of  each  was  quite 
distinct  and  dissimilar. 

The  next  case  dted  Is  Richards  v.  Baker 
et  al..  2  Afk.  321.  That  also  was  the  con- 
struction of  a  will.  There  the  testator  gave 
his  widow  £2,000,  to  be  paid  In  six  months 
after  his  decease,  and  then  proceeds:  "I  do 
also  give  and  bequeath  to  my  dear  and  lov- 


ing wife  all  my  household  goods,  furniture, 
plate,  linen  and  chins,  in  my  house  at  Ed- 
monton wherein  I  now  dwell  or  to  the  said 
house  belonging,  and  also  the  said  house, 
gardens,  fields  and  lands  thereto  belanging, 
80  long  as  she  continues  my  widow,  and  no 
longer;  and  I  likewise  give  her  my  Jewels, 
coach,  chariot  and  coach  horses."  The  Mas- 
ter of  the  Bolls  decreed  the  widow  to  leave 
with  the  Master  a  schedule  of  all  the  several 
things  specifically  bequeathed  to  her  during 
widowhood,  which  was  the  usual  mode  of 
limiting  her  right  to  a  life  estate.  The  mat- 
ter came  on  t>efore  the  Lord  Chancellcv  on  ap- 
peal, and  he  said  that  he  had  to  determine 
what  is  the  relation  and  extent  of  the  words 
of  limitation  "so  long  as  she  continued  a 
widow,  and  no  longer" ;  whether  they  are  to 
be  confined  to  the  house  at  Edmonton  or  to 
be  extended  to  the  whole,  and  he  held  that  It 
was  to  be  confined  simply  to  the  house  and 
the  household  goods,  and  did  not  include  the 
Jewels,  ooftcb,  chariots,  and  coach  horses. 
Careful  consideration  of  that  case  seons  to 
me  to  make  against  the  defoidants  rather 
than  in  their  favor,  for  the  gift  of  the  Jewels, 
etc.,  was  connected  with  the  other  gift  by 
the  word  "likewise,"  which  means  "in  like 
manner,"  and  might  well  be  construed  to 
mean  "to  the  same  extait"  But  the  Lord 
Chancellor  held  otherwise. 

These  two  decisions  by  Lord  Uardwlcke 
Illustrate  the  true  distinction  to  be  applied 
In  such  cases.  In  the  one  case  the  natural, 
and  necessary  use  of  the  furniture  with  the 
house  made  the  two  a  single  subject  of  the 
gift,  while  In  the  other  case  the  Jewelry, 
coach,  chariots,  and  horses,  though  conven- 
ient, were  in  no  sense  necessary  to  the  use  of 
the  house,  and  their  use  was  entirely  distinct 
from  It.  The  present  case  falls  under  the 
latter  category.  Waterworks  like  those  erect- 
ed by  the  Bast  Jexeey  Watra  Company  had 
been  erected  and  maintained  many  years  be- 
fore the  invention  and  use  of  telegraphs  and 
telephones. 

The  next  case  cited  by  defendants  is  Dur- 
ham and  Southern  Hallway  Company  v. 
Walker,  2  Adol.  and  Ellis,  N.  S.  Q.  B.,  910. 
also  reported  in  2  Oale  and  Davidson.  32ti, 
11  L.  J.  Ex.  442.  In  that  case  the  court  of 
Excbe<iuer  Chamber  had  before  it  on  bill 
of  exceptions  and  writ  of  error  a  constructloo 
put  by  Justice  Coltman  at  Nisi  Prius  on  a 
reservation  out  of  a  lease  granted  for  years 
by  the  Dean  and  Chapter  of  the  city  of  Dur- 
ham to  one  Walker  of  a  right  In  certain 
lands.  Under  that  reservation  the  lessors 
had  granted  to  the  defendant  the  right  to 
build  an  ordinary  double  track  railway  for 
through  trafilc  and  an  action  at  law  had  been 
brought  by  the  tenant  for  years  against  the 
persons  acting  under  the  grant.  The  reser- 
vation was  of  "woods,  trees,  mines,  quarries, 
and  seams  of  clay,  and  with  full  and  tree 
authority  and  power  to  cut  down,  cany  away, 
etc.,  said  woods  and  trees,  and  to  dig 
and  carry  away  the  mlnea,  quarriea,   etc 
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"With  free  Ingress,  ^ress,  and  regress,  way, 
leave,  and  passage  to  and  from  the  same, 
or  to  or  from  any  other  mines,  Qnarrles,  etc. 
-with  carts  and  all  manner  of  carriages,  and 
also  all  necessary  and  convenient  ways,  pas- 
sages, etc,  for  th«  purposes  aforesaid,  and 
partlcnlarly  laying,  making,  and  grantiug 
"wagonway  or  tragonways  in  or  over  the 
premises  or  any  part  thereof,  paying  reason- 
able damages,"  etc.  The  learned  Judge  at 
Nisi  Prlus  declared  his  opinion  that,  if  the 
railway  was  made  for  other  purposes  as 
well  as  for  the  carriage  of  coals  and  min- 
erals, it  was  not  such  a  road  as  could  be  made 
in  pursuance  of  the  exceptions  and  reserra- 
tions  contained  In  the  indenture  of  demise, 
and  he  directed  the  Jury  that,  If  they  thought 
the  railway  was  so  made  for  such  other 
purposes  as  well  as  tov  the  carriage  of  coals 
and  minerals,  then  they  ought  to  find  a  ver- 
dict for  the  plaintifF.  The  court  of  error 
beld  that  that  direction  was  not  right  It 
held  that  the  plaintiff  could  not  claim  for 
a  trespass  affecting  his  present  possession  of 
the  land,  it  being  in  the  occupation  of  a 
subtenant,  but  that  it  was  an  injury  to  the 
Inheritance,  or  ratber  the  portion  of  the 
term  which  would  remain  to  him  after  the 
expiration  of  the  under  lease  out  of  the 
term  at  years  which  was  granted  to  him, 
and  it  used  this  language:  "Now,  if  the  rail- 
way Is  such  a  railway  as  the  defendants, 
at  the  time  when  it  was  formed,  might  lawfully 
make  for  the  purposes  for  wbidi  when  made 
they  might  lawfully  use  it,  the  plaintiff  can 
have  no  ground  of  complaint  by  reason  of 
the  intention  of  the  defendants  also  to  use  it 
for  other  purposes  for  which  they  have  no 
rigbt  to  use  it  Such  an  unwarranted  use  of 
the  railway,  if  afterwards  put  in  execution, 
may  entitle  the  tenants  In  possession  to 
maintain  an  action  of  trespass,  but  the  mere 
Intention  to  commit  such  a  trespass  is  no  in- 
Jury  to  the  reversioner,  and  we,  ther^ore, 
think  that  the  direction  of  the  learned  Judge 
was  incorrect.  The  proper  Question  for  the 
Jury,  as  it  appears  to  us,  was  not  whether 
the  railway  was  made  for  other  purposes  as 
well  as  for  the  carriage  of  coals  and  min- 
erals, but  whether  it  was  such  a  railway 
as,  at  the  time  it  was  made,  it  was  reason- 
able and  proper  to  make  for  the  purposes 
for  which  it  was  lawful  to  make  it,  and  for 
tbose  purposes  only."  But  the  court  then 
proceeds  to  determine  what  would  be  the 
proper  direction  on  new  trial.  It  will  be 
observed  that  all  reservations  were  there  de- 
clared to  be  "for  the  purposes  aforesaid," 
which  refers  entirely  and  exclusively  to  the 
clnusee  giving  what  Is  called  "way  leave." 
And  then  after  "the  purposes  aforesaid"  fol- 
lows: "and  "particularly'  of  laying,  making 
and  granting  wagonway  or  wagonways,"  etc. 
Now  that  word  "particularly"  was  the  word 
upon  which  the  case  turned,  and  It  shows 
clearly  that  the  words  which  follow  it  were 
intended  to  be  a  mere  ampliflcatlon  of  the 


language  which  had  preceded  It.  The  court 
refers  to  the  word  "with"  in  the  previous 
part  of  the  reservation,  and  says  it  means  as 
an  Incident  merely.  That  is  quite  plain 
when  you  read  it,  because,  as  well  remarked 
by  the  court,  the  reservation  of  the  timber 
and  the  minerals  without  a  right  and  privi- 
lege of  removing  them  would  be  nugatory 
and  those  reservations  of  way  leave  were  no 
more  than  what  the  law  would  imply.  The 
construction  put  upon  the  word  "with"  In 
that  case  does  not  seem  to  me  to  reach  the 
present  case.  That  case  turned  upon  the 
force  of  the  word  "particularly"  and  not  on 
the  force  of  the  word  "with." 

For  the  reasons  I  have  stated,  I  am  unablr 
to  limit  the  grant  here  in  question  in  the 
maimer  contended  for  by  the  defendants. 
I  am  of  the  opinion  that  the  word  "with'" 
has  the  force  of  the  word  "also"  or  "and," 
and  Is  a  mere  conjunctive. 

Undoubtedly  the  circumstance  that  the  wa- 
ter company  was  not  entitled  to  engage  in 
the  public  service  of  a  telegraph  or  telephone 
company,  and  the  line  was  going  Into  a  re- 
gion where  there  was  no  reason  to  suppose 
that  there  would  be  any  public  service  of 
that  sort,  would  naturally  lead  to  the  suppo- 
sition that  the  telegraph  and  telephone  line 
would  be  used  for  the  purpose  <Jf  the  water 
company  only.  But  against  any  inference 
from  that  circumstance  is  the  very  broad 
language  of  the  grant  Itself,  to  which  I  have 
already  alluded.  It  is  a  "telegraph  or  tele- 
phone line  or  lines"  without  limit  in  num- 
ber, or  any  direct  designation  of  purpose  for 
which  it  was  to  be  used,  unless  it  be  found  in 
its  immediate  connection  with  the  grant  of  a 
right  of  way  "for  all  purposes."  Moreover, 
I  am  of  the  opinion  that  this  Is  a  case  where 
the  rule  that,  before  a  complainant  can  have 
relief  of  this  sort  in  this  court,  his  right  at 
law  must  be  perfectly  clear,  does  not  apply 
in  its  full  force.  The  complainant  here  is 
simply  asking  that  the  defendants  should  not 
enter  with  strong  hand  and  destroy  its  prop- 
erty, of  which  it  has  full  possession  and 
right  of  possession.  Bee,  In  this  connection, 
French  v.  Robb,  67  N.  J.  Law,  260,  61  AtL 
509,  57  L.  R.  A.  956,  91  Am.  8t  Bep.  433. 
The  case  is  far  outside  that  relied  upon  by 
defendants,  to  wit,  Broome  v.  Telephone 
Company,  42  N.  J.  Bq.  141,  7  Atl.  851.  There 
the  telephone  company  had  hardly  a  color  of 
right,  and  the  landowner  was  defending  his 
possession.  The  effect  of  permitting  the  de- 
fendants not  only  to  tear  down  the  wires, 
which  they  did  in  this  case,  as  before  stated, 
but  also  to  saw  off  the  top  of  the  poles,  as 
Is  also  charged  and  admitted,  would  be  to 
compel  the  complainant  either  to  wait  for 
years  the  result  of  an  action  of  trespass  be- 
fore enjoying  the  easement,  or  else  to  admit 
that  the  construction  of  the  grant  claimed  by 
the  defendants  is  the  true  one  and  apply  for 
condemnation  of  the  additional  right  so 
claimed  and  incur  all  the  expense  and  hazard 
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of  condemnation  proceedings.  On  tlie  con- 
trary, I  ttalnk  the  rule  of  clear  right  at  law 
ought  to  be  applied  to  th«  man  who  under- 
takes to  enforce  hia  rights  by  the  strong 
band,  and  that  the  defendants  should  be  en- 
Joined  from  enforcing  bla  right  In  that  man- 
ner until  he  shall  establish  it  at  law.  I 
think,  therefore,  that  the  complainant  la  en- 
titled to  relief  In  this  court. 

One  other  iraint  made  by  the  defendants  re- 
mains to  be  considered.  The  defendants  of- 
fered parol  proof,  and  It  was  admitted,  mib- 
ject  to  timely  objection  by  the  complainant, 
to  the  elfect  that,  at  and  before  the  time 
when  one  or  more  of  the  original  grants  in 
this  case  was  made,  the  purchasing  agent  of 
the  water  company  stated  to  that  particular 
grantor  that  the  telephone  line  was  to  be  us- 
ed only  for  use  in  assisting  in  the  construc- 
tion and  maintenance  of  the  waterworks.  I 
stated  at  the  hearing,  and  I  still  think,  not 
only  that  the  eridence  was  incompetent  as 
tending  to  rary  a  written  Instrument,  but 
that  It  was  not  of  a  character  to  rise  to  the 
dignity  of  a  contract  or  representation  which 
aCFected  the  transaction.  In  this  connection 
I  refer  to  Chetwood  v.  Brlttan,  2  N.  J.  Bq. 
438,  on  motion  for  an  Injunction,  and  4  N. 
J.  Eq.  434,  .on  final  hearing.  I  dealt  with 
that  case  In  O'Brien  v.  Paterson  Brewing  Sc 
Malting  Company  (N.  J.  Ch.)  61  AO.  437,  at 
page  444,  and  will  not  repeat  what  I  there 
said.  I  will  only  add  that  I  attempted,  and 
I  think  succeeded,  In  there  drawing  a  dis- 
tinction between  the  case  where  the  parol 
evidence  amounted  to  a  stipulation  that  the 
instrument  in  question  was  not,  under  cer- 
tain circumstances,  to  have  binding  effect, 
and  one  In  which  its  effect  was  to  yary  the 
construction  to  be  put  by  the  court  upon  a 
written  contract  In  the  latter  case  the  rule 
Is  hard  and  fast  that  parol  evidence  cannot 
be  used  except  In  a  direct  proceeding  to  re- 
form the  contract  This  element  Is  not  found 
in  this  case.  Moreover,  I  see  nothing  in  the 
evidence  to  lead  to  the  conclusion  that  the 
remark  made  by  the  purchasing  agent  as  tes- 
tlfled  to  by  the  witness,  amounted  to  any- 
thing more  than  a  casual  explanatory  re- 
mark, quite  insufficient  to  malntahi  a  bill 
to  reform. 

But  if  I  bad  come  to  a  different  conclu- 
sion on  this  point,  I  should  have  been  met 
by  another  point  made  by  the  complainant  In 
answer  thereto,  namely,  that  It  stands  In  the 
position  of  a  bona  fide  purchaser  without  no- 
tice of  the  parol  agreement  The  contents  of 
the  agreement  between  the  city  and  the  com- 
plainant shows  a  consideration  passing  or 
to  pass  between  the  two,  and  the  complainant 
entered  and  put  up  its  new  line  of  poles  and 
Incurred  other  expenses  on  the  strength  of 
that  agreement  as  it  appears  in  writing,  and 
this  constitutes  it  a  bona  fide  purchaser  for 
value. 

Upon  the  whole  case,  then,  I  find  it  nec- 
essary to  adjudge  and  determine  only  this: 


that  the  defendants  have  no  snch  right,  ad- 
verse to  that  claimed  by  complainant;  as  to 
entitle  them  to  enforce  snch  right  if  any,  by 
the  strong  hand,  and  will  advise  a  decree  for 
an  injunction. 


BALTIMOBB  BBLT  R.  00.  et  aL  t. 

BATTLER. 

(Court  of  Appeals  of  Maryland.    Feb.  13,  1907.) 

1.  Abatemkrt  and  REvivAir-SuBvivAi,— Ac- 
tion rOB  INXUBT  TO  PBOPEKTT. 

An  action  for  damaxes  to  decedent's  prop- 
erty caused  by  smoke  and  vibrationa  produced 
by  defendant's  passing  trains  did  not  abate  npon 
her  death,  bnt  devolved  upon  her  executor  under 
Code  Pub.  Oen.  Laws,  art  75,  S  25,  relating 
to  the  survival  of  certain  actions. 

fBJd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  1,  Abatement  and  Revival,  <  272.] 

Z  MuiSANOs— Injubt   to    Pbopebtt— Actkw 

— SMOKB— ADKIS8IBII.TrT    OF    EVIDERCB. 

In  an  action  for  damages  for  interference 
with  the  enjoyment  of  property  caused  by  smoke 
from  defendant's  passing  trains,  city  ordinances 
making  certain  requirements  for  the  disposition 
of  smoke  produced  by  the  engines,  and  testimoor 
as  to  what  would  have  been  the  effect  upon 
plaintiff's  property  had  the  ordinances  beat  oI>- 
served,  were  inadmissible. 
3.  Sake— Dauaoes  by  Vibbation— LiABiLrrT 

07    COMFAN-r. 

In  an  action  for  injury  to  decedent's  dwell- 
ing honse  caused  by  vibrations  from  defendant's 
passing  trains,  revived  by  her  husband  as  execu- 
tor, the  company  could  not  be  liable  for  repairs 
made  npon  the  house  at  the  husband's  expense 
during  her  lifetime,  nor  for  repair*  made  neces- 
sary by  reason  of  the  age  of  the  house  and 
natural  wear  and  tear. 

[Bid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  87,  Nuisance,  {  US.] 

Appeal  from  Court  of  Common  Pleas; 
John  J.   Dobler,  Judge. 

Action  by  George  W.  Battler,  executor, 
against  the  Baltimore  Belt  Railroad  Company 
and  another.  From  a  Judgment  for  plaintiff, 
defendants  appeal.  Reversed,  and  new  trial 
awarded. 

See  62  Atl.  1125;  64  Atl.  607. 

Argued  before  McSHERRT,  01  J.,  and 
BRISCOE,  BOYD,  PEARCB,  SCHMUCKEB, 
JONES,  and  BURKE,  JJ. 

Duncan  K.  Brent  and  W.  Irvine  Cross,  for 
appellants.    Oscar  Wolff,  for  appellee. 

BURKE,  J.  1.  This  record  contains  26 
bills  of  exceptions,  25  of  which  were  taken  to 
the  ruling  of  the  court  upon  questions  as  to 
the  admissibility  of  evidence,  and  1  to  the 
ruling  upon  the  prayers.  E'ive  exceptions, 
viz.,  the  tenth,  twenty-first  twenty'«econd, 
twenty-third,  and  twenty-fifth,  were  aban- 
doned at  the  hearing  in  this  court  The  suit 
was  originally  instituted  by  Catharine  Sattler 
for  the  recovery  of  damages  for  injuries  done 
to  her  property  by  the  defendants.  The 
property  is  located  on  Charles  street  in  the 
city  of  Baltimore,  near  the  open  cut  of  the 
defendant  companies.  Immediately  south  of 
Twenty-Sixth  street  l)etween  Charles  and 
St  Paul  streets.    The  plaintifTs  pn^terty  hai 
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a  frontage  of  GO  feet  on  Charles  street,  with 
au  even  depth  of  about  184  feet  to  a  20-foot 
alley,  and  la  improved  by  a  dwelling  bouse 
in  which  the  plaintiff  resided.  The  husband 
of  the  plalntlCF,  George  William  Sattler,  own- 
ed two  adjoining  lots  on  the  north  and  south, 
each  of  which  was  unimproved,  and  these  lots 
'were  used  as  a  garden  and  lawn  in  connec- 
tion wHh  the  lot  of  the  plaintiff.  We  Insert 
a  diagram  of  the  property  showing  more 
clearly  its  location  and  extent: 

N 


Railroad 

^ 

1                             First  Lot 

1 

3 

Houa« 

^                        Second  Lot 
3 

The  declaration  contains  three  counts.  The 
first  count,  after  stating  the  location  of  the 
property  as  shown  upon  the  above  diagram, 
and  the  plaintiff's  ownership,  alleges  "that 
the  defendant  Baltimore  Belt  Railroad  Com- 
pany Is  the  ovmer  of  a  railroad  which  runs  n 
few  feet  to  the  north  of  the  plaintiff's  lot, 
and  the  defendant  Baltimore  &  Ohio  Railroad 
Company  rnns  trains  and  engines  and  cars 
from  time  to  time  over  said  railroad  by  vir- 
tue of  an  agreement  between  it  and  the  de- 
fendant Baltimore  Belt  Rallrotfd  Company, 
the  terms  of  which  arrangement  are  unknown 
to  the  plaintiff ;  that  from  the  engines  which 
are  mn  over  the  said  railroad  by  the  defend- 
ants aforesaid,  are  and  have  been  for  a  long 
time  past,  discharged  large  quantities  of  smoke 
and  offensive  and  unwholesome  vapors  upon 
the  plaintiff's  land,  which  said  smoke  and  of- 
fensive and  imwholesome  vapors  have  caused 
great  discomfort  and  annoyance  to  the  plain- 
tiff and  her  family,  end  have  taken  away 
from  her  and  them  the  reasonable  and  com- 
fortable enjoyemnt  of  said  house  as  a  place 
of  abode,  to  the  great  damage  to  the  plain- 
tiff." The  second  count  is  substantially  like 
the  first  The  third  count  is  as  follows: 
-For  that  the  plaintiff  is  now  and  has  been 
for  more  than  twelve  years  past  the  owner  of 
a  lot  and  parcel  of  land  fronting  on  Charles 
street  near  Twenty-Fifth  street  in  Baltimore 
City,  state  of  Maryland,  having  a  frontage  on 
said  Charles  street  of  about  50  feet  with  an 
even  depth  of  about  184  feet  and  3  inches,  to 
a  20-foot  alley,  upon  which  lot  is  erected  a 
substantial  brick  house  in  which  the  plain- 
tiff has,  during  the  period  above  moitloned, 
resided,  and  now  resides,  with  her  family; 
that  the  defendant  Baltimore  Belt  Railroad 
Company  Is  the  owner  of  a  railroad  which 
rnns  a  few  feet  to  the  north  of  the  plain- 
tiff's lot,  and  the  defendant  Baltimore  & 
Ohio  Railroad  Company  runs  trains  from 
time  to  time  over  the  said  railroad  by  virtue 
of  an  arrangement  between  it  and  the  said 
Baltimore  Belt  Railroad  Company,  the  terms 
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of  which  arrangement  are  unknown  to  the 
plaintiff;  that  the  trains  so  run  by  the  de- 
fendants aforesaid  produce  heavy  vibrations 
which  are  communicated  directly  to  the  walls 
of  plaintiff's  said  dwelling  house,  causing  the 
same  to  crack  and  settle  out  of  plumb  line, 
thus  materially  diminishing  their  strength 
and  stability  to  the  great  loss  and  damage 
of  the  plaintiff."  There  Is  an  agreement  in 
the  record  which  shows  that  the  Baltimore 
Belt  Railroad  Company  is  a  corporation,  and 
is  operated  by  the  Baltimore  &  Ohio  Railroad 
Company,  also  a  coriwratlon,  and  has  been 
so  operated  since  the  4th  day  of  August,  1895 ; 
that  the  tracks  of  the  Baltimore  Belt  Rail- 
road, Which  run  between  Oak  street  and  the 
York  Road,  embracing  the  tracks  Immediately 
south  of  Twenty-Sixth  street  and  north  of  the 
property  of  the  plaintiff,  Catharine  Sattler, 
are  used  by  the  Baltimore  &  Ohio  Railroad 
Company  in  running  its  trains  between  Balti- 
more and  Philadelphia,  and  have  been  so  used 
since  the  4th  day  of  August,  1895.  The 
plaintiff  limited  her  recovery  for  injuries 
done  by  the  defendants  in  the  interval  of 
time  between  the  4th  day  of  August,  1895, 
and  the  8th  day  of  October,  1902,  the  date  of 
the  institution  of  the  suit  As  shown  by  the 
averments  of  the  narr.,  which  have  been 
quoted,  the  precise  injuries  for  which  the 
plaintiff  sought  to  recover  were:  First  the 
interference  with  the  reasonable  and  com- 
fortable enjoyment  of  her  house  as  a  place 
of  abode;  and  secondly,  for  material  injury 
to  the  house  itself,  as  alleged  In  the  third 
count  of  the  declaration.  On  the  29th  of  Jan- 
uary, 1906,  before  the  trial  of  the  case, 
Catharine  Sattler  died,  and  on  the  9th  of 
April,  1906,  George  William  Sattler,  her  exec- 
utor, by  an  order  of  court  was  made  a  party 
plaintiff  In  the  case  In  place  of  said  deceased. 
The  case  was  tried  In  the  court  of  common 
pleas,  and  resulted  in  a  verdict  and  Judg- 
ment for  the  plaintiff,  from  which  Judgment 
the  defendants  have  prosecuted  this  appeal. 
In  the  cases  of  the  lielt  Railroad  Company 
et  al.  V.  George  William  Sattler,  100  Md.  306, 
69  AU.  654,  and  Id.,  102  Md.  595,  62  Atl. 
1125,  64  Atl.  507,  many  of  the  principles 
applicable  to  this  case  were  announced,  and 
the  conclusions  reached  in  those  cases  so  far 
as  applicable  to  this,  render  unnecessary  a 
discussion  of  a  number  of  questions  raised 
on  this  appeal.  In  those  cases  it  was  de- 
cided that  for  such  injuries  as  those  stated 
in  the  plaintiff's  declaration,  she  would  have 
a  right  to  recover  provided  the  averments  of 
the  declaration  were  supported  by  the  evi- 
dence produced  at  the  trial.  In  Belt  Rail- 
road Company  v.  Sattler,  102  Md.  695,  62 
Atl.  1125,  64  Atl.  507,  wherein  the  declara- 
tion in  many  respects  was  Identical  with  the 
one  in  this  case,  this  court  said:  "If  the 
Jury  believed  the  plaintiff's  evidence,  he  was 
entitled  to  recover  damages  for  the  inter- 
ference to  the  reasonable  and  comfortable 
enjoyment  of  his  property,  caused  by  the  de- 
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fendants,  and  also  for  any  material  injury, 
or  destruction  of  bis  property."  The  nature 
of  the  Injuries  complained  of  In  tbe  declara- 
tion in  this  case,  with  tlie  exception  of  those 
to  the  house  itself,  la,  in  substance.  Identical 
with  that  set  out  In  the  records  in  tbe  cases 
above  mentioned,  and  the  sources  of  these 
Injuries  and  the  effects  upon  the  reasonable 
and  comfortable  enjoyment  of  the  property 
are  fully  shown  in  those  cases,  and  are  sab- 
Btantially  the  same  as  are  described  by  tbe 
witnesses  in  this  case.  Assuming  the  evi- 
dence offered  in  the  case  to  have  been  ad- 
missible, the  plaintiff  undoubtedly,  upon  tbe 
principles  declared  in  the  two  cases  referred 
to,  would  hare  been  entitled  to  recover  for 
both  elements  of  damage  stated  in  the  narr., 
and,  upon  her  death,  the  causes  of  action 
did  not  abate,  but  devolved  upon  her  exec- 
utor under  section  25,  art.  75,  Code  Pub.  Oen. 
Laws  1904.  Chief  Judge  McSherry,  discuss- 
ing the  effect  of  our  survival  statutes  in 
the  case  of  Stewart,  Adm'r,  v.  United  Elec- 
tric Light  &  Power  Company  et  al.  (Md.,  de- 
cided November  15,  1906)  65  Atl.  49,  said: 
"These  statutes  give  no  new  cause  of  action, 
but  merely  prevent  a  subsisting  and  pending 
one  from  abating  by  the  death  of  tbe  plain- 
tiff. Tbat  cause  of  action  is  in  such  In- 
stances devolved  upon  the  executor  or  ad- 
ministrator, and,  when  ripened  into  a  Judg- 
ment, becomes  an  asset  of  the  decedent  for 
tbe  benefit  of  his  creditors.  If  he  has  any, 
or  for  the  benefit  of  his  legatees  and  dis- 
tributees." 

This  outline  of  facts  and  statement  of 
legal  principles  will  enable  us  to  dispose  of 
the  second,  third,  sixth,  seventh,  eighth, 
ninth,  eleventh,  twelfth,  thirteenth,  four- 
teenth, fifteenth,  and  sixteenth  exceptions,  all 
of  which  were  taken  to  the  rulings  of  the  court 
permitting  witnesses  to  testify  to  facts  which 
tended  directly  to  prove  the  cause  of  ac- 
tion stated  in  the  first  and  second  connts  of 
the  declaration.  These  causes  of  action  hav- 
ing devolved  upon  George  William  Battler, 
tbe  executor  of  tbe  original  plaintiff,  and  he 
having,  under  the  statutes,  the  right  to  prose- 
cute the  suit  to  final  Judgment,  to  exclude 
the  evidence  embraced  In  these  exceptions 
would  be  In  effect  to  deny  altogether  his  right 
to  recover  upon  the  causes  of  action  alleged 
in  those  counts  of  tbe  narr.  This  evidence 
was  properly  admitted. 

The  first  exception  was  to  the  admission  In 
evidence  of  certain  ordinances  prescribing 
the  terms  and  conditions  under  which  the 
open  cut  should  be  constructed  through  the 
city,  and  the  fourth  and  fifth  exceptions  to 
permitting  witnesses  to  testify  as  to  what 
would  have  been  the  effect  upon  tbe  plain- 
tiff's property  by  the  running  of  trains  bad 
tbe  requirements  of  these  ordinances  been 
complied  with  by  the  railroad  company.  We 
cannot  see  upon  what  possible  grounds  these 
ordinances  were  admissible.  The  suit  was 
not  for  the  violation  of  any  obligation  Im- 
posed by  the  ordinances  upon  the  railroad 


company.  No  such  breach  of  duty  is  al- 
leged in  the  narr.,  and  tbe  observance  by  the 
defendants  of  the  requirements  of  those 
ordinances  constituted  no  defense  to  the  ac- 
tion. No  issue  of  negligence  was  raised  by 
the  pleadings,  and  no  damages  claimed  for 
the  violation  of  any  ordinance.  The  suit 
was  simply  one  of  trespass  on  the  case  In 
which  the  plaintiff  was  permitted  to  prove 
tbe  nature  and  extent  of  the  injury  done  to 
tbe  property  of  the  testatrix  by  tbe  running 
of  the  defendant's  trains.  To  permit  an  in- 
quiry into  tbe  duties  Imposed  by  the  city 
upon  tbe  railroad  company  under  a  legisla- 
tive contract  to  which  the  plaintifTs  testatrix 
was  not  a  party,  and  for  the  alleged  breach 
of  which  no  claim  was  made  In  the  pleadings, 
would  be  not  only  wholly  Irrelevant  and  Im- 
material, but  would  tend  to  prejudice  the  de- 
fendants in  the  trial  of  the  real  issues  in- 
volved. 

We  find  no  error  in  tbe  rulings  upon 
the  seventeenth,  eighteenth,  nineteenth,  and 
twentieth  exceptions.  These  were  taken  to 
the  testimony  of  Hmry  F.  Ripple,  wbldi 
contains  facts  which  we  regard  as  proper 
for  tbe  consideration  of  the  Jury  upon  the 
question  of  injury  to  tbe  house  itself  and 
tbe  cost  of  r^alra 

Tbe  defendants  were  not  Injured  npon  the 
mling  on  the  twenty-fourth  exception.  Their 
witness  Mr.  David  Stewart  had  testified  that 
be  was  the  president  of  tbe  Anti-smoke 
League,  whereupon  counsel  for  plaintiff  ask- 
ed him  the  following  question:  "What  is 
tbe  object  of  that  League?"  and  the  witness 
answered,  "To  prevent  smoke."  Dpon  this 
situation  we  withhold  all  comment 

2.  We  now  approach  tbe  consideration  of 
the  rulings  of  the  court  on  tbe  prayers,  and, 
in  this  connection,  it  Is  Important  to  recall 
certain  testimony.  Mr.  George  William  Bat- 
tler teetifled  "that,  although  tbe  bouse  is 
90  years  old,  there  ought  to  be  no  cracks 
in  it  because  of  tbe  way  it  is  built,  and  the 
way  tbe  foundations  are;  tbat  he  supposed 
that  some  of  the  cracks  were  from  natural 
wear  and  tear,  but  these  are  different  from 
other  cracks;  that  be  believed  all  of  the 
cracks  in  tbe  brick  work  have  been  produced 
by  the  running  of  the  railroad,  for  there 
were  no  cracks  In  tbe  bouse  before  the  rail- 
road started  to  run;  that  he  is  unable  to 
say  whether  or  not  there  had  been  any  re- 
pairs made  to  tbe  cracks  in  tbe  bouse  fur- 
ing  tbe  20  years  which  the  bouse  bad  stood 
before  tbe  railroad  started  to  run,  although 
this  bouse  needed  repairs  as  much  as  any 
other  good  house,  and  he  had  done  what 
was  necessary  to  be  done;  that  be  has  bad 
repairs  made  since  the  railroad  has  been  run- 
ning, and  that  be  paid  for  them."  To  tbe 
question  if  said  repairs  had  been  paid  for 
from  his  money  or  that  of  Mrs.  Sattler,  tbe 
witness  replied  that  he  believed  he  had  paid 
for  th«n.  Thomas  Is  Jones  testified  "that 
he  examined  the  plaintiff's  house  about  two 
years  ago  as  tbe  plaintiff  thought  his  liouse 
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was  damaged  by  the  railroad;  that  be  ex- 
amined the  house  and  could  not  find  anything 
other  than  the  usual  wear  and  tear  of  a 
house  constructed  In  this  manner  and  at  this 
nge;  that  he  could  not  advise  the  plaintiff 
that  there  had  been  any  harm  done  by  the 
vibration  of  the  railroad;  that  he  can  find 
houses  that  are  affected  as  this  house  Is 
miles  away  from  the  tunnel;  that  there  Is 
nothing  but  shrinkage  that  has  caused  the 
trouble;  foundations  of  the  house  are  in 
good  condition;  be  found  no  trouble  with 
the  foundations;  that  on  the  west  wall  he 
found  a  fracture  due  to  the  fact  that  two 
walls  were  not  tied  together."  It  must  be 
admitted  that  there  could  be  no  recovery  In 
this  case  for  money  expended  by  Mr.  Sattler 
In  repairs  to  the  bouse,  and  the  extent  to 
which  he  had  repaired  the  damage  caused  by 
the  defendants  must  In  any  event  be  con- 
sidered by  the  Jury.  The  facts  that  such 
repairs  had  been  made  rendered  it  necessary 
that  the  Jury  should  be  advised  how  that 
circumstance  should  be  treated  by  them. 
Accordingly  In  the  plaintiff's  first  prayer, 
which  was  granted,  there  appears  the  fol- 
lowing clause:  "Unless  they  find  from  the 
evidence  that,  by  reason  of  the  repairs  made 
during  the  lifetime  of  said  Catharine  Sattler, 
the  strength  and  stability  of  the  walla  of 
said  bouse  have  been  mahitained,  there  being 
no  evldoice  of  the  cost  for  making  such 
repairs."  This  instruction  was  manifestly 
wrong,  because  the  Jury  were  at  liberty  there- 
under to  disregard  the  extent  to  which  the 
injury  bad  been  repaired,  if  they  found  that 
the  strength  and  stability  of  the  wails  of 
said  bouse  had  not  been  thereby  maintained, 
and  also  to  disregard  the  fact,  if  they  so 
found,  that  the  weakness  and  Instability  of 
the  walls  may  have  been  due  to  causes  testi- 
fied to  by  the  witness  Jones.  If  the  Jury  had 
found  that  material  injury  had  been  done 
to  the  plaintiff's  dwelling  bouse  between  the 
4tb  day  of  August,  1895,  and  October  8, 
1902,  by  reason  of  the  running  of  trains  as 
alleged  in  the  third  count  of  the  declaration, 
then,  in  the  absence  of  the  special  circum- 
stances mentioned,  the  true  measure  of  dam- 
age would  have  been  a  sum  snfiBclent  at  the 
time  of  the  institution  of  the  suit  to  have 
repaired  the  injury  to  the  house  caused  by 
the  defendants,  but  the  evidence  we  have  al- 
luded to  as  to  repairs  and  the  effects  of  age 
and  decay  upon  the  house  required  a  modifi- 
cation of  that  rule,  and  the  Jury  should  have 
been  told  that,  in  making  up  the  amount  of 
their  verdict,  no  assessment  of  damages 
should  be  made  for  repairs  put  upon  the 
bouse  by  Mr.  Sattler  at  his  own  expense  In 
the  lifetime  of  Catharine  Sattler,  or  for  re- 
pairs made  necessary  for  the  house  by  rea- 
son of  age,  or  natural  wear  and  tear.  In 
this  way  the  damages  would  have  been  lim- 
ited to  an  amount  properly  recoverable  in 
the  case  if  the  Jury  had  found  for  the  plain- 
tiff. 
The  defendant's  eighth  prayer  should  have 


been  granted,  for  the  reasons  we  have  stated 
In  considering  the  plaintiff's  first  prayer. 

The  other  rulings  are  free  from  objection, 
but,  for  the  errors  committed  in  the  first, 
fourth,  and  fifth  exceptions,  and  In  grant- 
ing the  plaintitr's  first  prayer,  and  In  re- 
jecting the  defendant's  eighth  prayer,  the 
Judgment  must  be  reversed. 

Judgment  reversed  with  costs,  and  new 
trial  awarded. 


WILLARD  T.  N0R0R0S8. 

(Supreme  Court  of  Vermont.     Essex.    Fsb.  16^ 
1907.) 

1.  Phtsioians  and  BtrBocons— MAiiPBAonoB 

— WnXrOI,    INJUBT— iRraKT— BVIDKROB. 

In  an  action  against  a  physician  for  mal- 
practice in  the  treatment  of  plalntHTs  wrists, 
evidence  of  sabseauent  acts  of  incivility  by  de- 
fendant toward  plalntifl,  which  occnrred  more 
than  five  months  after  defendant's  treatment 
had  ceased,  were  inadmissible  to  establish  de- 
fendant's ill  will  or  sustain  a  count  charging 
intentional  injury. 

2.  Sake. 

In  an  action  against  a  physician  for  mal- 

gractice  in  the  treatment  of  plaintiff's  wrist 
i_  Jannary,  evidence  of  manifestations  of  111 
will  towards  plaintiff,  commencing  five  months 
later,  is  inadmissible  to  show  that  any  Improp- 
er sargical  treatment  which  there  may  have  be^ 
was  intentional. 

Exceptions  from  Essex  County  Court; 
Geo.  M.  Powers,  Judge. 

Action  by  Battle  Wlllard  against  B.  F.  Nor- 
cross  for  malpractice.  A  verdict  and  Judg- 
ment were  rendered  In  favor  of  plaintiff, 
and  defendant  brings  exceptions.  Reversed 
and  remanded. 

Argued  before  ROWELL,  0.  J.,  and  TY- 
LER, MUNSON,  and  WATSON,  JJ. 

Herbert  W.  Blake  and  Harland  B.  Howe, 
for  plaintiff.    J.  W.  Redmond,  for  defendant 

MUNSON,  J.  The  suit  is  for  malpractice 
in  the  treatment  of  plaintiffs  wrists.  The 
declaration  contains  a  count  charging  lnten> 
tlonal  Injury.  To  prove  defendant's  animus, 
the  court  received  evidence  that  he  treated 
the  plaintiff  discourteously  after  his  attend- 
ance had  ceased.  As  the  case  stood,  this 
was  error.  The  defendant's  connection  with 
the  case  ended  In  January,  and  the  incidents 
testified  to  occurred  later  than  May.  The 
plaintlfTs  statements,  as  detailed  In  the  ex- 
ceptions, are  Bubstantially  these.  She  met 
the  defendant  once  on  the  overpass,  and  he 
turned  around  and  faced  her,  and  acted  as 
though  be  was  going  to  block  her  way,  and 
she  walked  right  towards  him,  and  he  turned 
around  and  went  off;  nothing  being  said  by 
either.  Another  time,  she  met  him  on  the 
sidewalk  in  front  of  the  post  oflice,  where 
she  considered  there  was  room  enough  for 
him  to  pass,  and  be  ran  agatust  her,  hitting 
her  shoulder  and  turning  her  around,  and 
said  nothing  by  way  of  excuse  or  otherwise. 
On  another  occasion,  he  stood  on  the  thres- 
hold of  the  post  office^  and  wouldn't  move 
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for  her,  and  she  had  to  squeeze  by  him. 
There  is  nothing  else  In  the  case  toidlng  to 
show  111  wUL  It  Is  tme  that  erldence  having 
a  legitiBate  tendency  to  show  the  defendant's 
animus  In  the  matter  complained  of  may  be 
found  in  things  subsequently  said  and  done. 
Thus,  in  suits  for  malicious  prosecution,  the 
plaintiff  may  show  measures  taken  to  give 
publicity  to  the  commencement  of  the  prose- 
cution, or  acts  of  hostility  committed  during 
its  pendency.  Chambers  t.  Robinson,  1  Stra. 
091 ;  Cooney  ▼.  Chase,  81  Mich.  203,  4ld  N.  W. 
833;  Glfford  y.  Hassam,  60  Vt  704.  So,  in 
suits  for  slander,  the  plaintiff  may  show  sub- 
sequent repetitions  of  the  words  declared  up- 
on, or  the  q)eaklng  of  words  of  like  Import, 
or  of  words  having  reference  to  the  subject- 
matter  of  the  words  charged.  Cavanaugb  ▼. 
Austin,  42  Vt  676;  Rea  t.  Harrington,  68 
Vt  181,  2  Atl.  476,  66  Am.  Rep.  661;  ^mltb 
V.  Moore,  74  Vt  81,  62  AtL  820;  Brown  ▼. 
Barnes,  39  Mich.  211,  88  Am.  Rep.  875; 
Garrett  T.  Dlckerson,  19  Md.  418;  Kennedy 
T.  Glfford,  19  Wend.  (N.  Y.)  296;  Ghamberlin 
r.  Vance,  61  Cal.  76.  So  also  in  actions  for 
libel,  the  plaintiff  may  show  a  subsequent 
publlciition  referring  to  the  one  In  suit  or 
couuectlng  the  plaintiff  with  It  or  repeating 
the  same  charge.  Knapp  t.  Fuller,  66  Vt 
311,  45  Am.  Rep.  618;  Austin  ▼.  Remington, 
46  Conn.  116;  Deelegate  t.  Hlghley,  8  O.  & 
P.  444.  Some  courts  go  further  and  receive 
evidence  of  subsequent  distinct  and  independ- 
ent defamations.  Other  courts  hold  such  evi- 
dence Inadmissible.  Mix  ▼.  Woodward,  12 
Conn.  262;  Watson  v.  Moore,  2  Cush.  (Mass.) 
133;  Parmer  v.  Anderson,  33  Ala.  78.  See 
Conant  v.  Leslie,  85  Me.  267,  27  Atl.  147. 

All  the  decisions  of  this  court  relied  upon 
by  the  plaintiff  which  seem  to  require  cmi- 
slderatlon  are  Included  in  the  above  citations. 
A  further  reference  to  two  of  them  is  de- 
sirable. It  was  held  In  Knapp  v.  Fuller,  that 
a  certain  conversation  had  with  the  defend- 
ant in  which  he  manifested  a  hostile  feeling 
towards  the  plaintiff,  was  admissible.  In  that 
case  the  defamatory  words  themselves  afford- 
ed evidence  of  malice,  and  the  conversation 
shown  occurred  only  a  few  days  after  their 
publication,  and  evidently  before  a  second 
publication  In  which  the  plaintiff  was  con- 
nected with  the  first  by  nam&  A  conversa- 
tion corroborative  of  the  malicious  Import  of 
the  publication  declared  upon,  and  coming  be- 
tween that  and  a  subsequent  affirmance  of  it 
might  well  be  held  admissible.  It  was  said 
in  the  opinion  in  Glfford  v.  Hassam,  that  evi- 
dence of  the  defendant's  111  will  Just  before 
and  Just  after  the  prosecution  was  commenced 
was  admissible  to  show  his  feeling  at  the 
time  It  was  commenced.  The  acts  shown 
were  successive  attachments  of  the  plaintiff's 
property  made  and  procured  to  be  made  by 
the  defendant  while  the  prosecution  was 
pending.  Here  the  pendency  of  the  prosecu- 
tion afforded  a  connection  between  the  subse- 
quent acts  and  the  wrong  complained  of. 
The  defendant's  attempts  to  burden  the  plain- 


tiff further  during  the  pendency  of  a  prosecu- 
tion he  had  procured,  manifestly  tended  to 
charge  him  with  malice  In  procuring  It  We 
find  nothing  In  these  cases  that  sustains  the 
admissibility  of  the  evidence  In  question. 

It  is  said  that  exhibitions  of  ill  will  occur- 
ring before  and  after  the  act  are  equally  ad- 
missible. But  the  consideratlonB  bearing  up- 
on their  admissibility  are  not  neoesaarlly  the 
same,  and,  in  considering  the  subject  for  our 
present  purpose,  we  have  referred  only  to 
cases  of  the  latter  class.  It  Is  true  that  the 
evidentiary  effect  of  both  prior  and  subse- 
quent animosity  depends  upon  a  supposition 
of  Its  duration.  But  the  question  In  one  case 
Is  whether  the  animosity  continued  to  the 
time  of  the  transaction;  In  the  other,  whether 
It  existed  as  early  as  the  transaction.  The 
inquiry  regarding  subsequent  animosity  In- 
volves the  question  of  Its  origin.  Hostility 
manifested  after  the  act  complained  of  may 
have  resulted  from  any  difficulty  preceding 
the  manifestation,  and  It  can  be  evidence  of 
malice  in  the  act  complained  of  only  upon 
the  theory  that  It  originated  befbre  the  act 
Viewed  solely  In  their  relation  to  time,  things 
prior  and  things  subsequent  appear  as  causes 
and  effects.  Prior  malice  may  be  the  cause 
of  a  wrongful  act  in  the  matter  complained 
of,  and  subsequent  malice  may  be  the  re- 
sult of  something  else  that  occurred  in,  or 
flowed  from.  It  111  will  may  be  developed  hi 
one  by  an  affair  in  which  he  acted  without 
malice.  Evidence  of  a  subsequent  manifesta- 
tion of  111  will  1b  not  admissible  unless  it 
tends  to  prove  the  existence  of  ill  will  at 
the  time  In  questlMi.  It  la  clear  that  then 
must  be  some  connection  between  the  subse- 
quent occurrence  and  the  prior  transaction 
which  It  is  claimed  to  characterize.  But  a  suf- 
ficient connection  may  be  found  In  a  variety  of 
clrcmnstances.  Subsequent  expressions  of  Ul 
will  may  often  be  received  In  support  of  some 
evidence  of  malice  afforded  by  the  transac- 
tion Itself.  Manifestations  of  111  will  occur- 
ring after  the  transaction  may  be  shown  hi 
connection  with  manifestations  occurring  be- 
fore, as  tending  to  show  a  continued  111  will 
covering  the  time  of  the  transaction.  Subse- 
quent verbal  expressions  of  ill  will  may 
themselves  serve  to  connect  the  111  will  with 
the  matter  complained  of,  as  in  cases  of 
slander  and  libel.  The  nature  of  an  unspok- 
en manifestation  may  be  such  as  to  connect 
the  ill  will  with  the  affair  in  question;  as 
where  one  of  two  women  occupying  apart- 
ments In  the  same  house  Inflicted  upon  the 
other  what  she  claimed  was  an  accidental 
Injury,  and  did  not  go  to  see  or  Inquire  about 
the  injured  person,  although  she  was  for 
for  some  time  confined  to  her  bed  and  attend- 
ed by  a  physician.  State  v.  Alford,  31  Conn. 
40.  The  Inferences  arising  from  proximity  of 
time  and  the  nature  of  the  manifestation  may 
afford  a  sufficient  connection;  as  where  one 
who  had  Injured  his  opponent  In  a  fight  by 
throwing  a  dangerous  missile,  sought  him 
half  an  hour  later,  pistol  in  hand,  threaten- 
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log  big  life.  McManiu  t.  State,  36  Ala.  286. 
Repeated  acts  of  the  same  general  character 
as  a  prior  act,  manifesting  a  settled  and 
persistent  purpose  to  Injure,  may  be  shown 
to  prove  malice  in  the  prior  act;  as  where 
the  publisher  of  a  newspaper  followed  the 
article  declared  upon  at  frequent  Interrals 
-with  other  articles,  containing  attacks  re- 
garding dlfFerent  matters,  and  together  mani- 
festing a  puriMse  to  bring  the  plaintiff  into 
contempt  Commonwealth  t.  Damon,  186 
Mass.  441. 

We  find  nothing  in  the  cases  to  Indicate 
that  subsequent  unconnected  expressions  of 
dislike  are  admissible  as  proof  that  an  act  In 
Itself  lawful  was  Improperly  done  because  of 
malice.  We  hare  here  nothing  more  than  an 
opportunity  to  do  a  malicious  Injury  In  Jan- 
nary,  and  manifestations  of  ill  will  commenc- 
ing five  months  later.  There  is  nothing  In 
this  that  tends  to  show  that  such  Improper 
surgical  treatment  as  there  may  have  been 
-was  intentional.  The  claim  of  malicious  in- 
jury was  finally  waived,  but  the  evidence  was 
prejudicial  upon  the  Issues  submitted. 

Judgment  reversed,  and  cause  remanded. 

The  petition  for  a  new  trial  is  not  sustain- 
ed, and  is  dismissed  with  costs. 


In  re  WILLIAMS'  BSTATH. 

Appeal  of  ATKINSON. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 

Wuxs— Natubk  or  Bbtatx  Dkvibkd. 

Testator  gave  his  wife  his  entire  estate  for 
life  with  power  to  use  the  principal,  and  pro- 
vided that  whatever  remained  at  her  death 
should  go  to  his  then  snrviving  children  and 
grandchildren  per  stirpes,  providuw  that  in  case 
a  daughter,  E.,  died  childleas,  either  before  or 
after  the  decease  of  bis  wife,  her  share  should 
go  to  the  other  children  or  heirs.  Held,  that 
the  daoghter  took  a  life  estate. 

In  the  matter  of  the  estate  of  Isaac  Wil- 
liams. From  a  decree  sustaining  exceptions 
to  dlstrlbntioo,  Blmlra  Atkinson  appeals. 
Affirmed. 

The  real  estate  in  question  was  part  of  the 
estate  of  Isaac  Williams,  deceased.  The 
andltor  awarded  to  Elmira  Atkinson,  a 
daughter  of  the  decedent,  a  share  of  the 
fnnd  absolutely.  The  will  of  the  decedent 
provided  as  follows:  "Fifth.  Whatsoever  of 
my  estate,  real,  personal  and  mixed,  here- 
inbefore bequeathed  to  my  wife  for  life, 
tbat  may  remain  at  her  decease,  I  direct 
that  the  same  shall  pass  to  and  vest  in  my 
then  surviving  children  and  grandchildren, 
being  the  children  of  any  deceased  child,  the 
grandchildren  to  take  only  the  share  of  such 
dcieeased  parent,  provided,  however,  as  to  the 
sbare  of  my  daughter  Elmira  Atkinson  there- 
in, or  in  the  property  mentioned  in  the  fourth 
clause  of  this  will,  that  in  case  she  shall 
die  childless,  dther  before  or  after  the 
decease  of  my  said  wife,  then  her  sbare 
of  my  estate  to  which  she  may  be  entitled 
under  this  my  will,  shall  pass  to  and  vest  In 
my  other  children  or  tbeir  heirs." 


Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

A.  P.  Marshall,  John  M.  Buchanan,  and 
James  L.  Hogan,  for  appellant  S.  S.  Me- 
bard,  Edwin  S.  Weyand.  and  F.  G.  Moor- 
head,  for  appellee. 

PER  CURIAM.  The  testator's  intent  is 
so  manifest  and  his  expression  of  it  so  clear 
tbat  it  is  difficult  to  see  how  it  could  be 
made  plainer.  After  giving  his  entire  estate 
to  his  wife  for  life  with  power  to  use  the 
principal  of  the  money,  he  gave  whatever 
should  remain  at  her  decease  to  his  then 
surviving  children  and  grandchildren  per 
stirpes,  "providing,  however,  as  to  the  share 
of  my  daughter  Elmira  [appellant]  •  •  • 
that  In  case  she  shall  die  childless,  either  be- 
fore or  after  the  decease  of  my  said  wife" 
then  such  share  to  go  to  the  other  children 
or  heirs.  Nothing  la  left  in  doubt  either  as 
to  the  contingency  Itself  on  which  the  devise 
over  is  to  take  effect  or  the  time  of  Its 
happening.  It  is  to  be  at  the  death  of  ap- 
pellant, whether  that  shall  be  before  or  after 
that  of  her  mother.  So  long  as  the  contin- 
gency is  still  possible  in  the  future  the  estate 
of  the  appellant  is  liable  to  be  defeated  by  its 
occurrence. 

Decree  affirmed. 


STURGEON  V.  BEAVER  VALLEY  TRAC- 
TION CO. 
(Supreme  (3onrt  of  Pennsylvania.    Jan.  7, 1907.) 
Street  Railboadb— Ooixibion  with  Trav- 

BLBB. 

In  an  action  against  a  railroad  company 
tor  injuries  received  by  plaintiff  while  riding 
in  his  bugiry  by  collision  with  a  street  car, 
held,  that  the  question  of  defendant's  negligence 
was  for  the  jury. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  44.  Street  Railroads,  tS  251-254.] 

Appeal  from  Court  of  Common  Pleas. 
Beaver  County. 

Action  by  Amos  E.  Sturgeon  against  the 
Beaver  Valley  Traction  0>mpany.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
BLKIN,  and  STBWART,  JJ. 

James  L.  Hogan  and  John  M.  Buchanan, 
for  appellant  J.  Rankin  Martin  and  James 
H.  Cunningham,  for  appellee. 

FELL,  J.  The  only  assignment  of  error  in 
this  case  is  to  the  refusal  of  the  court  to  di- 
rect a  verdict  for  the  defendant  The  plain* 
tlflr*s  case  as  shown  by  bis  testimony  was 
this:  He  was  riding  In  an  open  buggy  on  the 
westerly  track  of  the  defendant's  electric 
railway  in  the  borough  of  New  Brighton,  and 
was  struck  by  a  car  running  in  the  opposite 
direction  on  this  track.    The  space  between 
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the  tracks  and  tbe  curb  on  one  side  of  tbe 
street  was  impassable,  and  that  on  the  other 
side  was  dangerous  because  of  gullies  and  ob- 
structions. He  was  deaf  and  drove  on  the 
track  on  which  a  car  would  approach  him  in 
front  as  a  matter  of  precaution,  trusting  to 
his  sight  to  warn  him  of  a  car  coming  in 
front  rather  than  to  his  defective  hearing  to 
warn  him  of  a  car  approaching  from  the  rear. 
He  was  loolclng  for  a  car  and  saw  the  car 
that  strucli  bim  as  It  came  around  a  curve  In 
the  street  and  was  340  feet  from  him,  running 
on  a  steep  downgrade  at  the  rate  of  15  miles 
an  hour. 

He  at  once  attempted  to  tnm  out  of  tbe 
track,  but  was  delayed  by  tbe  wheels  of  his 
buggy  slipping  on  the  rails.  Under  this  state- 
ment of  the  facts,  the  plaintlfT  was  driving 
on  the  only  part  of  the  street  where  it  was 
practicable  for  him  to  drive,  and  he  was  ex- 
ercising care.  He  certainly  established  a 
case  clear  of  contributory  negligence.  Wheth- 
er tbe  motorman  was  negligent  under  tbe 
circumstances  was  for  the  jury. 

Tbe  Judgment  is  afiSrmed. 


MORTIMER  V.  BEAVER  VALLEY  TRAC- 
TION CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 

1.  Street  Railboads— Collision  with  Tbav- 

ELEH. 

In  an  action  against  a  street  railway  com- 
pany to  recover  damages  for  personal  injaries 
By  a  collision  of  street  car  with  plaintiff's 
wagon,  held,  that  the  question  of  defendant's 
negligence  was  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §$  251-254.] 

2.  Tbial— Dibectinq  Vkbdict. 

In  an  action  for  negligence,  the  court  is 
warranted  in  saying  that  there  was  contributory 
negligence  only  in  clear  cases,  where  the  facts 
and  the  inferences  to  be  drawn  from  them  are 
free  from  doubt. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.   46,   Trial,   $$   336-343.] 

Appeal  from  Court  of  Common  Pleas, 
Beaver  County. 

Action  by  Calvin  B.  Mortimer  against  the 
Beaver  Valley  Traction  Company.  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  POTTER,  BLKIN,  and 
STEWART,  JJ. 

James  L.  Hogan  and  John  M.  Buchanan, 
for  appellant.  James  H.  Cunningham,  for 
appellee. 

FELL,  J.  The  only  question  raised  by  this 
ai^>eal  is  whether  there  was  such  evidence  of 
contributory  negligence  as  to  preclude  the 
plaintiff  from  recovering  for  the  injuries  he 
sustained.  He  was  riding  at  night  In  an  open 
wagon  on  the  track  of  the  defendant's  road 
on  a  borough  street  As  he  was  turning  from 
tbe  trade,  the  back  part  of  bis  wagon  was 
struck  by  a  car  which  was  going  in  a  direc- 
tion opposite  to  that  in  which  he  was  moving. 
According  to  his  testimony  he  was  looking 


for  the  car  and  first  saw  it  when  It  was  308 
feet  from  him ;  he  at  once  attempted  to  turn 
from  tbe  track,  but  was  not  given  time  to 
do  so.  The  car  was  dimly  lighted,  was  with- 
out headlights,  and  was  running  at  tbe  rate 
of  25  or  30  miles  an  hour;  no  attempt  was 
made  by  the  motorman  to  slacken  its  speed 
before  the  collision.  This  testimony,  if  cred- 
ited by  tbe  Jury,  made  out  a  case  free  from 
contributory  negligence.  Passenger  railway 
companies  have  a  superior,  but  not  an  e:ccia- 
sive,  right  to  the  use  of  the  parts  of  tbe 
borough  or  city  streets  occupied  by  their 
tracks.  It  was  the  right  of  the  plaintiff,  sub- 
ordinate to  tbe  superior  right  of  the  company 
to  an  unobstructed  track  for  the  passage  of 
its  cars,  to  drive  on  the  track  although  be 
could  have  driven  on  tbe  street  on  either 
side  of  it.  He  was  held,  however,  to  a  high 
degree  of  vigilance  and  care,  especially  as  he 
was  driving  in  the  direction  from  which  a  car 
would  aK>roach.  Whether  he  exercised  prop- 
er care  under  the  circumstances  was  a  ques- 
tion for  tbe  Jury  and  not  for  the  court.  A 
court  is  warranted  in  saying  there  was  con- 
tributory negligence  only  in  clear  cases  where 
the  facts  and  the  inferences  to  be  drawn  from 
them  are  free  from  doubt  Iseminger  v. 
York  Haven  Water  ft  Power  Co.,  206  Pa.  591, 
56  Atl.  66. 
,  The  Judgment  is  affirmed. 


MEDI8  V.  BBNTLBY  it  OBRWIG,  Limited. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 

1.  Mastbb  and  Sebvart— Injttbies  to  Sebv- 
akt^evidknce. 

In  an  action  by  a  servant  against  his  mas- 
ter to  recover  for  personal  injuries,  held  that 
a  judgment  for  plaintiff  was  sustained  by  the 
evidence. 

2.  Tbial— Reuasks  op  Judob— OBJEonons. 

Where  a  judge  inadvertently  comments  on 
testimony  not  prpperly  in  the  case,  it  is  the  duty 
of  counsel  to  call  his  attention  to  the  error  at 
once,  in  order  that  tbe  necessary  correction  may 
be  made. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  {  84.] 

Appeal  from  Court  of  Common  Pleas, 
Beaver  County. 

Action  by  John  (Talvln  Medls,  In  bis  own 
right  and  Isaac  Leslie  Medls,  by  bis  next 
friend,  against  Bentley  &  Gerwig,  Limited. 
Judgment  for  plalntiffis,  and  defendant  ap- 
peals.   Affirmed. 

Aft-gued  before  MITCHELL,  C.  J,  and 
FELL,  BROWN,  POTTER,  BLKIN,  and 
STEWART,  JJ. 

William  N.  Wlsbart,  John  M.  Buchanan, 
and  James  L  Hogan,  for  appellant  Frank 
H.  Laird  and  James  H.  Cunningham,  for 

appellees. 

FELL,  J.  The  negligence  alleged  hi  this 
case  was  in  putting  an  inexperienced  boy  to 
work  at  a  dangerous  machine  without  having 
warned  him  of  tbe  danger  to  which  be  was 
exposed  or  instructed  bim  bow  to  do  his 
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work.  The  main  question  to  be  considered  Is 
whether  the  case  should  hare  been  with- 
drawn from  the  jury. 

The  plaintiff,  who  was  Injured,  was  13% 
years  old,  and  had  been  employed  in  the  de- 
foidanf B  rope  factory  three  weeks  at  work 
not  connected  with  the  machinery.  Two  or 
three  days  before  he  was  Injured  he  was  put. 
to  work  by  th«  defendant's  foreman  at  a 
drawing  frame.  At  this  machine  strips  of 
hemp  wound  on  spools  were  placed  in  cans 
three  feet  deep.  The  ends  of  the  strips  were 
passed  over  the  drawing  frame  to  the  ma- 
chinery above,  by  means  of  which  they  were 
twisted  into  rope  or  twine.  The  boy  was 
required  to  watch  24  of  these  cans,  to  remove 
empty  ones  and  place  full  ones  In  position, 
and  when  the  strips  should  break  to  unite 
tbelr  ends.  While  he  was  engaged  In  this 
work,  a  strip  broke  in  a  can  that  was  nearly 
empty.  In  reaching  down  to  the  bottom  of 
this  can  with  his  left  band,  his  right  band 
was  raised,  and  his  sleeve  was  caught  by  the 
cogwheels  In  the  overhead  machinery.  These 
cogwheels  were  exposed  and  unguarded,  and 
an  operator  of  the  machine  might  come  in 
contact  with  them  if  he  should  pass  under  the 
head  of  the  drawing  frame.  The  plaintiff 
testified  that  he  did  not  know  of  the  existence 
of  the  cogwheels,  and  that  be  had  not  been 
instracted  where  to  stand  In  doing  his  work. 
This  clearly  made  out  a  case  for  the  jury. 
It  is  the  duty  of  an  enployer  to  give  suitable 
InstructionB  to  an  inexperienced  youth  em- 
ployed about  dangerous  machinery.  Wheth- 
er this  duty  was  performed  was  a  question 
of  fact  under  the  disputed  testimony. 

The  objection  that  the  learned  trial  judge 
in  his  charge  commented  upon  testimony  that 
was  not  in  the  case  Is  not  well  founded.  A 
qnestlon  had  been  answered  by  a  witness 
before  the  objection  was  made,  and  the  judge 
was  not  asked  to  strike  out  tbe  testimony.  If 
there  had.been  an  inadvertent  error  In  com- 
menting upon  testimony  not  properly  In  the 
case,  the  duty  of  counsel  was  to  call  the  at- 
tention of  the  judge  to  It  at  the  time  hi  order 
that  he  might  make  any  necessary  correction. 
"If  tbe  judge  in  referring  to  the  testimony  of 
a  witness  misquoted  it  in  a  material  point, 
bis  attention  should  have  been  called  to  tbe 
error  at  once,  before  the  Jury  retired.  A 
party  may  not  sit  silent  and  take  his  chance 
of  a  verdict,  and  then  If  It  la  adverse  com- 
plain of  a  matter  which  if  an  error  would 
have  been  Immediately  rectified  and  made 
harmless."  Commonwealth  v.  Bazmua,  210 
Fa.  809,  00  Atl.  264. 

1b»  Judgment  is  affirmed. 


BELL  V.  JORDAN  et  al. 

-(Supreme  Judicial  Court  of  Maine.    Oct.  29, 
1906.) 

1.  CoHTBAon—GoNBTBTTCTioN— Intention    or 
Pastom. 

In  the  conatructlon  of  contracts,  it  is  a 
fundamental  rule,  or  consideration  paramount 


to  all  others,  that  the  intention  of  the  parties, 
as  gathered  from  the  language  of  all  parts  of 
tbe  agreement,  considered  in  relation  to  each 
other  and  interpreted  with  reference  to  the 
situation  of  the  parties  and  the  manifest  ob- 
ject wliich  they  had  in  view,  must  always  be 
allowed  to  prevail,  unless  some  established  prin- 
ciple of  law  or  sound  public  policy  would  there- 
by be  violated. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  S  780.] 

2.  SaIXS— CONSTBUCTION     OJ     CONTRAOT— IN- 
ABILITT    TO    DXUVEB. 

The  defendants  made  a  contract  to  sell  the 
plaintiff  5,000  cases  of  "High  Maine  Standard 
Com"  from  the  crop  of  1903,  but,  in  order 
to  safeguard  the  transaction  against  extraor- 
dinary contingencies,  they  qualified  the  propo- 
sition to  sell  5,000  cases  by  stipulating  that 
"in  case  of  short  crop,  owing  to  circumstances 
beyond  the  control  of  the  packer,  70%  deliveiry 
to  be  guaranteed  buyer,  and  10%  of  purchase 
price  to  l>e  paid  buyer  by  seller  for  any  quan- 
tity delivered  short  of  the  70%  guaranteed  by 
this  contract"  Held,  that  it  was  not  the  In- 
tention of  the  parties  that  the  defendants  should 
be  relieved  of  the  obligation  of  their  guaranty 
to  deliver  70  per  cent,  by  any  other  circum- 
stances than  that  of  a  short  crop,  and  in  that 
event  the  intention  disclosed  by  tbe  contract 
is  that  the  defendants  were  to  deliver  such  part 
of  the  70  per  cent  as  the  condition  of  the  crop 
would  enable  them  to  provide. 

3.  Saue. 

Although  tbe  crop  of  1903  was  short.  It 
was  not  a  total  failure,  but  was  such  as  would 
have  enabled  the  defendants  to  deliver  40  per 
cent  of  the  5,000  cases  called  for  by  the  con- 
tract, or  2,000  cases.  Held,  that  it  was  the  duty 
of  the  defendants  to  deliver  that  amount  and 
to  pay  10  per  cent,  of  the  purchase  price  of 
the  balance.  The  necessary  shortage  was  onlv 
30  per  cent,  and  not  70  per  cent,  of  the  5,000 
cases  sold. 

4.  Sams— Dbfaxtlt  of  Selles— Damages. 

For  failure  to  deliver  the  2,000  cases  which 
they  might  have  delivered,  held,  that  the  de- 
fendants are  liable  to  pay  damages,  die  dif- 
ference l>etween  the  contract  price  of  the  corn 
and  the  market  value  of  the  same  at  the  time 
and  place  stipulated  for  delivery,  and,  for  fail- 
ure to  deliver  the  balance  of  30  per  cent,  which 
they  were  unable  to  deliver,  they  are  liable  to 
pay  10  per  cent  of  tbe. purchase  price  as  liq- 
uidated damages,  with  interest  on  both  of  said 
sums  from  the  date  of  the  breach  to  the  time 
of  judgment 
(Official.) 

Agreed  Statement  from  Superior  Court, 
Cumberland  County. 

Action  by  James  Bell  against  James  P. 
Jordan  and  others.  Submitted  on  agreed 
statement  of  facts.  Remanded  for  assess- 
ment of  damages. 

Assumpsit  to  recover  damages  for  the 
breach  of  a  contract  whereby  tbe  defendants 
agreed  to  sell  and  deliver  to  the  plalntifC 
5,000  cases  of  sweet  com  during  the  year 
1903.  The  defendants  failed  to  sell  and  de- 
liver any  sweet  com  to  the  plaintiff  under 
this  contract  Thereupon  the  plaintiff  brought 
this  action  for  tbe  recovery  of  damages.  An 
agreed  statement  of  facts  was  filed  and  tbe 
case  seat  to  the  law  court,  with  the  agree- 
.ment  that  the  case  should  be  submitted  for 
hearing  and  argument  on  the  agreed  stete- 
ment  of  facts,  damages  to  be  assessed  by 
tbe  Judge  of  tbe  superior  court  after  the  11a- 
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blllties  of  the  defendanta  had  been  flnally 
determined  by  the  law  court 

Argued  before  WISWBUi,  0.  X,  and 
WHITBHOUSE,  8AVAGB,  POWERS,  PEA- 
BODT,  and  SPEAR,   JJ. 

George  F.  Oould,  for  plaintiff.  Bird  & 
Bradley,  for  defendants. 

WHITBHOUSE,  J.  This  la  an  action  to 
recover  damagea  for  the  breach  of  a  contract 
for  the  sale  of  sweet  com,  and  the  case  comes 
to  this  court  on  an  agreed  statement  of  facts. 

The  plaintiff  was  a  wholesale  grocer,  doing 
business  at  Philadelphia,  and  the  defendants 
were  packers  of  sweet  com,  doing  business 
at  Portland,  Me,  with  factories  at  North 
Turner  and  New  Gloucester.  In  the  month 
of  January,  1903,  the  plaintiff  entered  Into 
the  following  written  contract  with  the  de- 
fendants, viz.: 

"Sold  to  Mr.  James  Bell,  Phlladdphia,  Pa., 

"For  account  of  the  United  Packers,  Port- 
land, Maine,  five  thousand  (5,000)  cases,  two 
dozen  each,  'High  Maine  Standard'  com,  of 
crop   1903. 

"Price,  80  cents  per  dozen,  f.  o.  b.  Port- 
land, Me.,  with  rate  of  freight  from  Port- 
land, Me.,  to  Philadelphia,  Pa.,  allowed  buyer. 

"Cans  to  be  covered  by  tissues  furnished 
by  sella:,  and  buyer's  plain  labels  to  be  pasted 
on  the  outside  of  the  tissues,  and  allowance 
to  be  made  buyer  for  labels  of  $100  per 
thousand. 

"One  thousand  (1,000)  cases  of  the  goods 
covered  by  this  contract  to  be  shipped  and 
billed  as  soon  as  packed  and  ready  to  send 
forward,  and  the  remaining  four  thonsand 
(4,000)  cases  to  be  shipped  later  as  instructed 
by  buyer,  with  the  understanding  that  the 
entire  lot  Is  to  be  sent  forward  before  freez- 
ing weather.  All  goods  to  be  billed  when 
shipped. 

"In  case  of  short  crop,  owing  to  circum- 
stances beyond  the  control  of  the  packer, 
70%  delivery  to  be  guaranteed  buyer,  and 
10%  of  purchase  price  to  be  paid  buyer  by  sell- 
er for  any  quantity  delivered  short  of  the 
70%  guaranteed  by  this  contract 

fTerms:    Cash  in  10  days,  less  1%%." 

In  the  summer  and  fall  of  the  year  of 
1903  there  was  a  short  crop  of  com,  owing 
to  circumstances  beyond  the  control  of  the 
defendants,  and  consequently  the  defendants 
were  able  to  pack  only  40  per  cent  of  the 
total  amount  of  com  which  they  had  con- 
tracted to  sell  and  deliver  to  purchasers. 

Although  the  plaintiff  was  ready  at  all 
tim^s  to  receive  and  pay  for  the  corn  speci- 
fied in  the  contract  In  accordance  with  Its 
terms,  the  defendants  failed  to  deliver  any 
com  whatever,  or  to  perform  any  of  the 
terms  of  their  contract 

The  controversy  between  the  parties  In- 
volves a  construction  of  the  last  clause  of  the 
contract  relating  to  the  obligation  of  the 
defendants  "in  case  of  a  short  crop."  The 
plaintiff  claims  that  although  there  was  a 
short  crop,  the  defendants  by  the  stipulations 


In  their  oontract,  considered  together,  should 
have  delivered  to  him  40  per  cent  of  the 
total  6,000  cases  which  they  engaged  to  de- 
liver, and  paid  him  10  per  cent  of  the  pur- 
chase price  of  the  balance  of  the  "seventy 
per  cent  delivery"  guarantied  by  the  clause 
of  the  contract  In  question.  In  other  words, 
the  plaintiff  claims  that  It  was  the  duty  of 
the  defendants  by  the  terms  of  the  contract 
to  deliver  to  him  the  40  per  cent,  of  the  total 
amount  which  they  had  packed  and  were  able 
to  deliver,  and  to  pay  him  10  per  cent  of  the 
purchase  price  of  the  remaining  30  per  cent 
guarantied,  which  they  were  not  able  to  de- 
liver. 

On  the  other  hand,  the  defendants  cont«id 
that,  under  the  terms  of  the  contract  in  the 
event  of  a  short  crop,  they  had  the  option 
either  to  deliver  to  the  plaintiff  the  70  per 
cent  of  the  entire  5,000  cases  which  they 
engaged  to  deliver,  or  to  deliver  none  at  all, 
and  pay  10  per  cent  of  the  whole  70  per 
cent  as  liquidated  damages.  Thus  the  only 
question  before  this  court  is  whether  the 
defendants  are  liable  to  pay  damages  ac- 
cording to  the  ordinary  mle  for  falling  to  de- 
liver the  40  per  cent  of  the  com  which  they 
sold  and  might  have  delivered,  or  whether 
they  are  only  required  to  pay  10  per  cent  of 
the  purchase  price,  as  liquidated  damages  on 
that  amount  as  well  as  on  the  remaining 
SO  per  cent  which  th^  could  not  deliver. 

In  the  construction  of  contracts,  there  It 
one  fundamental  rule  or  consideration  which 
Is  paramount  to  all  others ;  and  that  Is  that 
the  intuition  of  the  parties,  aa  gathered  from 
the  language  of  all  parts  of  the  agreement 
considered  in  relation  to  each  other  and  inter- 
preted with  reference  to  the  situation  of  the 
parties  and  the  manifest  object  which  they 
had  in  view,  must  always  be  allowed  to  pre- 
vail, unless  some  established  principle  of  law 
or  sound  public  policy  would  thereby  be  vio- 
lated. When  the  contract  for  the  sale  of  the 
sweet  com  in  question  In  this  case  is  ex- 
amined in  the  light  of  the  foregoing  con- 
siderations, It  is  the  opinion  of  the  court  that 
it  must  be  construed  in  accordance  with  the 
plaintiff's  contention.  The  defendants,  desir- 
ing a  market  for  the  product  of  their  fac- 
tories In  1903,  made  a  contract  to  sell  the 
plaintiff  6,000  cases  of  "High  Maine  Standard 
Corn"  from  the  crop  of  that  year.  The  plain- 
tiff, desiring  to  supply  his  stock  In  trade  as 
a  wholesale  grocer,  accepted  the  defendants' 
proposition.  The  one  wished  to  sell  com  and 
the  other  wished  to  buy  It  But  in  order  to 
safeguard  the  transaction  against  extraor- 
dhiary  contingencies,  the  defendants  qualify 
the  proposition  to  sell  5,000  cases  by  stipu- 
lating that  In  the  event  of  a  short  crop  oc- 
casioned by  "circumstances  beyond  the  con- 
trol of  the  packer,"  only  70  per  -cent  of  the 
6,000  cases  should  be  guarantied,  and.  If 
they  were  unable  to  deliver  the  70  per  cent 
by  reason  of  such  short  crop,  they  would  pay 
10  per  cent  of  the  purchase  price  of  the 
quautlty  not  dellrered  aa  damages  for  such 
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tallare  to  ddlver.  It  was  obriouBly  not  tlM 
Intention  of  the  parties  that  the  dafaadants 
Bhodld  be  rellerecl  of  the  obligatioa  of  tkeir 
raamnty  to  dellrer  70  per  ceut  by  any  other 
clrcomstance  than  that  of  a  short  crop.  In 
that  event,  the  Intention  dlsdosMl  by  the  con- 
tract is  that  the  defendants  were  to  driver 
each  part  of  the  70  p&r  cent  as  the  condition 
of  the  crop  would  enable  them  to  proTlde. 
Although  the  crop  of  1903  was  short,  it  was 
not  a  total  failure,  but  was  such  as  would 
hare  enabled  the  defendants  to  deliver  40 
per  cent,  of  the  5,000  cases  called  for  by  the 
contract,  or  2,000  cases.  It  was  the  duty  of 
the  defendants  to  deliver  that  amount  and  to 
pay  10  per  cent  of  the  purchase  price  of  the 
balance.  The  necessary  shortage  was  only 
30  per  cent,  and  not  70  per  cent,  of  the  6,- 
000  cases  sold.  For  failure  to  deliver  the  2,- 
000  cases  which  they  might  have  delivered, 
the  defendants  are  liable  to  pay  as  damages 
the  ditFerence  between  the  contract  price  of 
the  com  and  the  market  value  of  the  same 
at  the  time  and  place  stipulated  for  delivery, 
and,  for  failure  to  deliver  the  balance  of  30 
per  cent  which  they  were  unable  to  deliver, 
they  are  liable  to  pay  10  per  cent  of  the 
purchase  price  as  liquidated  damages,  with 
interest  on  both  of  said  sums  from  the  date 
of  the  breach  to  the  time  of  judgment 

According  to  the  stipulation  of  the  par- 
ties, the  case  is  remanded  to  the  superior 
court  for  the  assessment  of  damages  In  ac- 
cordance with  this  opinion. 

So  ordered. 


JACOBS  et  al.  v.  PRESCOTT  et  aL 

(Snprema  Judicial  Court  of  Maine.     Oct  80, 
1906.) 

1.  Wnj*— OoNSTauoTiON— TiCHHioAi  Words. 

It  is  a  general  rule  in  the  conatmction 
of  wills  that  words  not  technical  are  to  be 
onderstood  in  their  usual,  ordinary,  popular  sig- 
nification, and  that  technical  words  are  pre- 
suDted  to  be  employed  in  their  technical  sense, 
unless  there  is  something  in  the  context  or  suti- 
ject-matter  to  indicate  that  the  testator  in- 
tended a  different  nae  of  the  terms  employed. 

[Ed.  Note.— For  cases  in  noint,  see  Cent  Dig. 
vol.  40,  Wilis,  H  974,  976^] 

2.  SAia!—"Hi:iBB"— "Family." 

In  a  beaaest  of  personal  property,  the 
words  "heirs'"^  means,  prima  facie,  those  who 
wonld  be  entitled  to  it  had  the  testator  died 
intestate,  and  the  word  "family"  is  synonymous 
with  kindred  or  relations,  those  who  are  related 
by  blood,  and  who  are  entitled  as  next  of  kin 
under  the  statute  of  distributions. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  49,  Wills,  a  1089,  109O-1102.] 

3.  Sami!— Dksckiptiqn  of  Leoatkes. 

A  testatrix,  after  giving  legacies  to  numer- 
ous persons,  the  most  of  whom  were  related  to 
ber  by  consanguinity,  and  the  rest  as  relatives 
of  her  deceaiM  husband,  directed  "any  money 
remaining  after  my  debts  and  expenses  are  paid 
to  be  divided  between  my  heirs  by  my  family 
herein  named,"  excepting  N.,  who  was  one  of 
the  legatees  related  to  her  by  blood.  Held,  that 
the  words  "my  heirs  by  my  family  herein 
named"  did  not  embrace  those  legatees  who  were 
related  to  the  testatrix's  deceased  husband  only, 


and  that  those  of  the  legatees  named  in  the 
will  except  N.  take  under  this  clause,  who 
wovid  have  been  entitled  to  the  estate  had  the 
taatmtrix  died  istestate,  is  the  proportions  in 
wkick  thsy  would  take  nnder  the  statute  of 
distribntlona. 

[Ed.  Note.- For  cases  in  point,  see  Cent  Dig. 
vol.  «,  Wilis,  i  1078.] 

(Official.) 

Appeal  from  Supreme  Judicial  Court  Lin- 
coln County. 

Bill  by  Daniel  M.  Jacobs  and  others  against 
Addle  Preacott  and  others.  From  the  decree, 
defendants  appeal.  Reversed,  and  decree 
rendered. 

Bill  in  equltjr  brought  by  the  plalntltrs, 
Daniel  M.  Jacobs  and  Joel  P.  Huston,  admin- 
istrators with  the  will  annexed  of  the  estate 
of  Melinda  H.  Sanborn,  late  of  Damariscotta, 
deceased,  against  Addle  Preacott,  Frances 
Whitten,  Etta  M.  Tedford,  Gertrude  M. 
Peabody,  Ruth  Newcomb,  Hattie  Tibbetts, 
Helen  F.  Newcomb,  Charles  F.  Newcomb, 
Bamet  M.  Stuart  Albion  W.  Stuart,  Joel  A. 
Sanborn,  Robert  M.  Sanborn,  Warren  M.  Ab- 
bott, Loren  Stuart,  Fred  Stuart  Willis  Stu- 
art, Allura  J.  Jacobs,  Eliza  A.  Sanborn,  and 
Adonlram  J.  Sanborn,  asking  the  court  to 
determine  who  took  as  beneficiaries  under 
the  residuary  clause  of  the  said  will  of  the 
said  Melinda  H.  Sanborn. 

This  cause  came  on  for  hearing  before  the 
Justice  of  the  first  instance,  and  was  argued 
by  counsel,  and  thereupon  the  plaintiffs'  bill 
was  sustained  with  costs  and  it  was  ordered, 
adudged,  and  decreed  as  follows. 

"First  That  the  word  "family,"  found  in 
the  phrase  "my  heirs  by  my  family  herein 
named"  contained  in  the  nineteenth  and  re- 
siduary clause  of  the  will  set  forth  in  the 
bin,  includes,  and  was  Intended  by  the  tes- 
tatrix to  Include  all  the  beneficiaries  named 
in  said  will  related  to  the  testatrix  both  by 
consanguinity  and  affinity,  and  that  the  fol- 
lowing persons  named  in  said  will,  except 
Helen  F.  Newcomb,  are  entitled  to  receive 
said  residuary  estate  In  equal  shares,  to  wit: 
(Here  follows  the  names  of  all  the  defendants 
except  that  of  Helen  F.  Newcomb). 

"Second.  That  the  costs  of  all  parties  to 
this  bill,  both  of  plaintiffs  and  defendants,  in- 
cluding reasonable  counsel  fees,  be  paid  by 
the  administrators  of  the  estate  with  the  will 
annexed  out  of  the  estate. 

"Third.  That  this  case  be  remanded  to  the 
probate  court  in  said  county  of  Lincoln  for 
the  distribution  and  settlement  of  said  estate 
in  accordance  with  this  decree." 

Thereupon,  tn  accordance  with  the  provi- 
sions of  section  22  of  chapter  79,  Rev.  St, 
14  of  the  defendants  took  an  appeal  to  the 
law  court. 

Argued  before  WISWELL,  O.  J.,  and 
WHITBHOUSB,  SAVAGE,  POWERS,  and 
PEABODY,  JJ. 

Wm.  H.  Hilton,  for  plaintiffs.  P.  H.  GUlIn, 
for  defendants  Addie  Preacott,  Francis  Whit- 
ten, C  F.  Newcomb,  Bamet  M.  Stuart,  Loren 
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F.  Stuart,  A.  W.  Stnart,  Btta  M.  Tedford, 
Ruth  M.  Newcomb,  Gertrude  M.  Peabody, 
Hattle  A.  Tlbbetts,  and  Warren  M.  Abbott 
Pierce  dc  Hall,  for  defendants  Eliza  A.  San- 
bom,  Allura  J.  Jacobs,  Adoniram  J.  Sanborn, 
Robert  M.  Sanborn,  and  Joel  A.  Sanborn. 

POWERS,  J.  Bill  In  equity  by  the  admin- 
istrators with  the  will  annexed  to  determine 
who  talce  as  beneficiaries  under  the  residuary 
clause  of  the  will  of  Matilda  H.  Sanborn  of 
Damarlscotta.  The  testatrix,  by  the  first  19 
clauses  of  her  will,  gave  to  the  19  defendants 
various  legacies  of  from  $200  to  $2,000  each, 
and  then  said:  "These  bequests  to  be  made 
after  my  Just  expenses  for  funeral  and  nice 
headstone  or  tablet  shall  have  been  erected 
or  money  retained  to  pay  for  it — it  is  my 
wish  to  have  my  money  collected  and  divided 
as  soon  after  my  decease  as  law  will  allow — 
any  money  remaining  after  my  debts  and  ex- 
penses are  paid  to  be  divided  between  my 
belra  by  my  family  herein  named,  with  ex- 
ception of  Helen  F.  Newcomb.  Her  portion 
I  consider  suflSclent  for  her."  Of  these  19 
legatees,  14,  Including  Helen  F.  Newcomb, 
were  related  to  her  by  consanguinity,  and  the 
most  of  these  were  her  heirs  at  law.  The  re- 
maining 5  were  related  to  her  by  afilnity  only 
as  relatives  of  her  deceased  husband.  The 
case  comes  here  on  appeal  from  the  decree, 
of  the  Justice  hearing  the  cause,  that  all  of  the 
legatees  named,  with  the  exception  of  Helen 
F.  Newcomb,  are  entitled  to  receive  the  re- 
siduary estate  In  equal  shares.  A  construc- 
tion of  the  will  Is  asked  upon  two  points: 
First,  as  to  whether  the  words  "my  heirs  by 
my  family  herein  named"  embraced  the  lega- 
tees who  were  relatives  of  the  testatrix's  de- 
ceased husband  only ;  second,  as  to  who  and 
how  many  take  imder  said  residuary  clause. 

It  Is  a  general  rule  in  the  construction  of 
wills  that  words  not  technical  are  to  be  un- 
derstood in  their  usual,  ordinary,  popular 
signification,  and  that  technical  words  are 
presumed  to  be  employed  in  their  technical 
sense,  unless  there  is  something  In  the  con- 
text or  subject-matter  to  indicate  that  the 
testator  intended  a  different  use  of  the  terms 
employed.  Accordingly  the  word  "heirs,"  In 
a  bequest  of  personal  property  means,  prima 
facie,  those  who  would  be  entitled  to  it  had 
the  testator  died  Intestate.  Schouler  on 
Wills,  i  642 ;  and  the  word  "family"  is  synon- 
ymous with  kindred  or  relations,  those  who 
are  related  by  blood,  and  who  are  entitled 
as  next  of  Idn  under  the  statute  of  distribu- 
tions. Bouvler's  Law  Diet;  80  A.  &  B. 
EncycL  of  L.  (2d  Ed.)  190. 

These  words,   however,  are  flexible,   and 


Should  receive  a  broader  construction  wti€3 
such  appears  to  have  been  the  testator's  ir- 
tentton.  We  find  nothing  in  the  context  b 
the  clause  of  the  will  under  consideration,  oc 
In  the  entire  will,  to  show  that  the  testatrix 
Intended  to  use  either  the  words  "heirs"  w 
"family"  In  a  broader  or  difFerent  sense  tbu 
that  which  Is  generally  given  to  them.  Tfcj 
exception  of  Helen  F.  Newcomb  throws  k 
light  upon  the  question  involved ;  for  she  vezs 
related  to  the  testatrix  by  blood,  and  one  c' 
her  heirs  at  law.  The  fact  that  the  words 
"herein  named"  Immediately  follow  the  woM 
"family"  does  not  give  to  that  word  a  meanlss 
broad  enough  to  embrace  all  the  legatees 
named.  The  words  "herein  named"  may  as 
well  have  been  used  to  modify  the  whole 
clause  "my  heirs  by  my  family"  as  the  words 
"my  family"  alone.  The  testatrix  appears  to 
have  had  in  mind,  blood,  and  not  aflinitr. 
and  to  have  used  the  word  **by  my  familj" 
to  emphasize  her  intention,  and  more  clearlr 
restrict  the  objects  of  her  boanty  under  the 
residuary  clause  to  those  who  were  related 
to  her  by  consanquinlty.  The  will  Is  holo- 
graphic, and  It  Is  common  for  a  person  to 
speak  of  "my  family"  in  contradistinction  to 
the  family  of  one's  husband  or  wife  Tbe 
order  of  the  words  has  no  especial  dgnlfi- 
<!ance.  It  Is  the  same  as  if  the  testatrix  bid 
said  "my  heirs  herein  named  by  my  family' 
the  words  "by  my  family"  being  a  para- 
phrastic description  of  the  persons  already 
mentioned. 

Our  conclusion,  therefore,  in  answer  to  the 
first  point  presented,  is  that  the  words  "my 
heirs  by  my  family  herein  named"  did  not 
embrace  those  legatees  named  In  tbe  will  who 
were  related  to  the  testatrix's  deceased  hus- 
band only.  In  answer  to  the  second  point 
those  of  the  legatees  named  In  the  will,  except 
Helen  F.  Newcomb,  take  under  the  residuary 
clause,  who  would  have  been  entitled  to  tbe 
estate  had  tbe  testatrix  died  intestate,  in  the 
proportions  in  which  they  would  under  tbe 
statute  of  distributions.  Trust  Co.  v.  Wil- 
liams, 183  Mass.  173,  66  N.  E.  79S,  30  A.  & 
E.  Bncycl.  of  L.  (2d  Ed)  730.  How  manr 
they  are,  the  case  does  not  afford  soCBcieni 
data  to  determine,  as,  while  the  bill  sets 
out  that  all  of  the  blood  relatives  of  the  tes- 
tatrix named  In  the  will  were  her  heirs  at 
law,  this  Is  denied  In  the  answer  of  several 
of  the  defendants.  This  matter  mast  be  de- 
termined by  the  Justice  entering  the  final  de- 
cree. 

The  costs  of  these  proceedings  may  properly 
be  decreed  a  charge  upon  the  estate. 

The  decree  appealed  from  Is  reversed. 

Decree  according  to  the  opinion. 
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STATU  V.  JOHNS. 

(Court  of  Oyer  and  Terminer  of  Delaware. 
New  Oaatle.    Nov.  27,  1906.) 

1.  HomCIDE — MUBDEB— Bleuzntb — Malick. 

Malice  Is  an  essential  ingredient  of  murd«r 
in  either  the  first  or  second  degree. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  8  15.1 

2.  Saks— Mauce  Desired. 

Malice  ia  not  restricted  to  hatred,  tpite. 
or  malevolence  toward  the  particular  person 
slain,  bat  also  inclades  that  general  malignity 
and  reckless  disregard  of  human  life  proceed- 
ing from  a  heart  void  of  a  just  sense  of  social 
duty  and  fatally  bent  on  mischief. 

fBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼oL  26.  Homicide.  S  15.1 
8.  Samb — Peesumption. 

Wherever  one  kills  another  deliberately  or 
^thout  adequate  cause,  the  law  presumes  that 
it  was  done  with  malice,  and  the  burden  is 
on  him  to  show  from  the  evidence,  or  by  Infer- 
ence from  the  circnmstances  of  the  case,  that 
the  act  was  not  done  with  malice. 

[E3d.  Note. — For  cases  m  point,  see  Cent.  Dig. 
vol.  20.  Homicide,  H  265-271.1 

4.  Same— First  Degseb  Defined. 

Murder  in  the  first  degree  is  the  killing  of 
another  with  express  malice  aforethought,  or  in 
perpetrating  or  attempting  to  perpetrate  a  crime 
punishable  by  death. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  H  35-38.] 

5.  Same— ExFBESs    Maliox    Afobethouqht 
DnnrrNED. 

Express  malice  aforethought  exists  where 
one  kills  another  with  a  deliberate  mind  and 
formed  design,  which  design  may  be  manifested 
in  many  ways,  as  by  lying  In  wait  for  the 
decedent,  or  by  former  menaces  or  threats  that 
disclose  a  purpose  on  the  part  of  the  accused 
to  commit  the  act  charged,  or  by  a  former 
grudge,  ill  will,  spite,  hatred,  or  malevolence 
toward  the  decedent,  or  any  other  circumstances 
which  disclose  the  purpose  or  intention  of  the 
accused  toward  his  victim  at  the  time  when 
the  crime  was  committed. 

FBd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide.  S§  16,  17.] 

8.  Same- -Deliberation. 

The  deliberate  selection  and  use  of  a  dead- 
ly weapon  is  a  circumstance  which,  in  the  ab- 
nence  of '  satisfactory  evidence  to  the  conlxaxj, 
indicates  th^-jczistence  in  the  mind  of  the  per- 
son committng  the  act  of  a  deliberate  formed 
design  to  kill. 

FEd.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  g§  301.  302.] 

7.  Same— Deadly  Weapon  Defined. 

A  deadly  weapon  is  a  weapon  likely  to 
produce  death. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26.  Homicide,  I  22.] 
&  Samk— Pbesvmption  of  Malice. 

Wl>eK  &  killing  by  a  deadly  weapon  is 
shown,  malice  aforethought  is  presumed,  and 
the  burden  of  showing  the  contrary  is  on  the 
accused,  as  the  natural  and  probable  conse- 
quences ot  the  act  are  presumed  by  law  to  have 
been  intended  by  the  person  using  a  deadly 
weapon ;  the  length  of  time  tlie  intention  exists 
being  immaterial. 

[EJd.  Note.— For  cases  !n  point,  see  Cent.  Dig. 
voL  26.  Homicide.  }  269.] 

9.  Same— Second  Deqbeb  Defined. 

There  is  murder  in  the  second  degree 
where  n  killing  is  shown  with  implied  malice, 
bat  with  no  deliberate  or  formed  desi/cn  to  take 
life  OT   to  perpetrate   a  crime   punishable   by 


death,  but  where  the  killing  is  done  without 
excuse,  provocation,  or  justification,  or  without 
sufficient  provocation  to  reduce  the  offense  to 
manslaughter. 

fEid.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  {{  89,  40.] 

10.  Samk— Infidelit;  of  Decedent  ab  Pbov- 

OOATION. 

If  one  deliberately  kills  another  under  the 
Impulse  of  anger,  jealousy,  hatred,  or  revenge, 
created  or  incited  by  his  belief  or  knowledge 
of  the  decedent's  prior  infidelity  or  wrongdoing. 
such  killing  is  not  only  without  adequate  provo- 
cation, but  is  willful  and  malicious,  and  con- 
stitutes the  crime  of  murder  in  the  first  degree. 

11.  Same  —  Evidence  —  Effect    of    Defend- 
ant's OOOD  Chabacteb. 

The  good  character  of  one  accused  of  mur- 
der is  to  be  taken  in  connection  with  all  other 
evidence  In  the  case,  and  is  to  be  given  such 
weight,  under  all  facts  and  circumstances  of 
the  case,  as  in  the  judgment  of  the  jury  it  is  en- 
titled to. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26.  Homicide,  |  310.] 

12.  Criminal  Law— Pbesumptior  of  Inno- 
cence. 

In  every  criminal  case  the  accused  is  pre- 
sumed to  be  innocent  until  his  guilt  is  proven 
to  the  satisfaction  of  the  Jury  beyond  a  rea- 
sonable doubt. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  14,  Criminal  L«w,  «S  731-737.] 

13.  Same  —  Reasonable    Doubt  — Dutt    of 

JUBY. 

Where,  after  weighing  all  the  evidence  in 
a  murder  case,  the  jury  entertains  a  reasonable 
doubt  of  the  guilt  of  the  prisoner,  or  a  rea- 
sonable doubt  «a  to  the  .degree  of  his  crime,  such 
doubt  should  inure  to  his  benefit;  but  it  should 
not  be  a  mere  fanciful,  vague,  or  speculative 
doubt,  but  a  reasonable,  substantial  one,  re- 
maining in  the  jury's  minds  after  careful  con- 
sideration of  all  the  evidence,  and  such  doubt 
as  reasonably  fair-minded  and  conscientious 
men  would  entertain  under  all  the  facts  and 
circumstances  of  the  case. 

fBd.  Note.— For  cases  in  point,  see  Cent  Die. 
vol  14,  Criminal  Law,  §8  1267,  1268.] 

Lewis  Johns  was  tried  for  murder  In  the 
first  degree.     Verdict,  guilty. 

Argued  before  LORE,  C.  J.,  and  SPRU- 
ANCE  and  BOTCE,  JJ. 

Robert  H.  Richards,  Atty.  Gen.,  and  Dan- 
iel O.  Hastings,  Deputy  Atty.  Gen.,  for  the 
State.  David  J.  Reinhardt  and  Le<mard  B. 
Wales,  for  defendant 

SPRUANCE,  J.  (charging  the  Jury).  The 
prisoner,  Lewis  Johns,  is  charged  with  the 
murder  of  Araminta  Jones,  commonly  known 
as  "Minnie  Jones,"  on  the  night  of  the  17th 
of  July  of  the  present  year,  on  Pine  street, 
near  Klund,  in  this  city.  The  uncontroverted 
testimony  Is  that  upon  the  night  In  question 
the  prisoner  made  an  assault  upon  the  said 
Minnie  Jones  with  a  heavy  Iron  stove  leg, 
crushing  her  skull  and  inflicting  wounds  from 
which  within  an  hour  thereafter  she  died. 
It  is  not  contended  on  behalf  of  the  prisoner 
that  the  killing  of  the  deceased  was  excusable 
or  Justifiable,  or  that  the  circumstances  of 
the  case  warrant  a  verdict  of  manslaughter; 
but  It  is  Insisted  on  behalf  of  the  prisoner 
.that  he  Is  not  guilty  of  murder  in  the  first 
degree,  but  is  guilty  of  murder  in  the  ' 
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ond  degree  only.  On  the  other  hand,  It  Is 
Insisted  by  the  state  that  the  crime  of  the 
prisoner  la  murder  In  the  first  degree.  Yon 
will  thus  see  that  the  scope  of  your  Inquiry 
will  be  limited  to  the  determination  at  the 
degree  of  murder  of  which  the  prisoner 
shonld  be  found  guilty.  For  the  purpose  of 
aiding  you  in  this  inquiry,  it  is  necessary 
that  we  should  explain  to  yon  what,  under 
the  laws  of  this  state,  Is  murder  in  the  first 
degree  and  murder  in  the  second  degree ;  and 
it  is  quite  lumecessary  for  us  to  define  or 
explain  the  crime  of  manslaughter,  or  the 
circumstances  under  which  the  Itllllng  of  one 
human  being  by  another  la  excusable  or  Jus- 
tifiable. 

Under  our  law  the  crime  of  murder  is  di- 
vided into  murder  of  the  first  degree  and 
murder  of  the  second  degree.  Malice  is  an 
essential  ingredient  of  the  crime  of  murder 
of  both  degrees.  Without  malice  there  can 
be  no  murder  of  either  degree.  The  term 
"malice,"  as  here  used,  is  not  restricted  to 
hatred,  spite,  or  malevolence  toward  the  par- 
ticular person  slain,  but  also  includes  that 
general  malignity  and  reckless  disregard  of 
human  life  which  proceed  from  a  heart  void 
of  a  Just  sense  of  social  duty  and  fatally  bent 
<m  mlschlet  Wherever  the  fatal  act  Is  done 
deliberately,  or  without  adequate  cause,  the 
law  presumes  that  It  was  done  with  malice, 
and  the  burden  Is  on  the  prisoner  to  show 
from  the  evidence,  or  by  Inference  from  the 
circumstances  of  the  case,  that  the  act  was 
not  done  with  malice. 

Murder  of  the  first  degree  Is  where  the 
killing  was  done  with  express  malice  afore- 
thought, or  In  perpetrating  or  attempting  to 
perpetrate  a  crime  punishable  with  death. 
Express  malice  aforethought  is  where  one 
person  kills  another  with  a  deliberate  mind 
and  formed  design,  which  formed  design  may 
be  manifested  in  many  ways;  as,  for  in- 
stance, by  lying  in  wait  for  the  deceased,  or 
by  former  menaces  or  threats  that  disclose 
a  purpose  on  the  part  of  the  accused  to  com- 
mit the  act  charged,  or  by  a  former  grudge, 
ill  will,  spite,  hatred,  or  malevolence  towards 
the  deceased,  or  any  other  circumstances 
which  disclose  the  purpose  or  Intention  of  the 
accused  toward  bis  victim  at  the  time  when 
the  crime  was  committed.  The  deliberate 
selection  and  use  of  a  deadly  weapon,  by 
which  is  meant  a  weapon  likely  to  produce 
death.  Is  a  circumstance  which,  in  the  ab- 
sence of  satisfactory  evidence  to  the  contrary, 
indicates  the  existence  in  the  mind  of  the 
person  committing  the  act  of  a  deliberate 
formed  design  to  kill.  All  homicides  with  a 
dendly  weapon  are  presumed  to  be  malicious 
until  the  contrary  appears  from  the  evidence, 
and  the  burden  of  proof  to  the  contrary  lies 
on  the  accused.  Where  the  killing  by  a  dead- 
ly weapon  is  admitted  or  proved,  malice 
aforethought  Is  presumed,  in  the  absence  of 
proof  to  the  contrary;  and  the  burden  of 
showing  the  contrary  Is  on  the  accused,  as 
the  natural  and  probable  consequences  of  the 


act  are  presumed  tqr  law  to  have  been  in- 
tended by  the  person  using  a  deadly  weapon. 
If  the  Jury  are  satisfied  .from  the  evidence 
that  the  prisoner,  when  he  killed  the  de- 
ceased, intended  so  to  do,  the  length  of  time 
that  said  intention  existed  la  immaterial, 
and  the  killing  under  such  circumstances 
would  be  murder  in  the  first  degree. 

Murder  in  the  second  degree  is  where  the 
killing  was  done  with  implied  malice.  Im- 
plied malice  Is  an  Inference  or  c(mcluslon  of 
law  from  the  facts  found  by  the  Jury.  Mur- 
der of  the  second  degree  Is  where  there  was 
no  deliberate  mind  or  formed  design  to  take 
life,  or  to  perpetrate  a  crime  punishable  with 
death,  but  where  the  killing  was  done  without 
Justification  or  excuse,  and  without  provoca- 
tion, or  without  sufficient  provocation  to  re- 
duce the  offense  to  manslaughter. 

If  the  prisoner  deliberately  killed  the  de- 
ceased tmder  the  Impulse  of  anger.  Jealousy, 
hatred,  or  revenge,  created  or  incited  by  his 
belief  or  knowledge  of  the  prior  infidelity  of 
the  deceased,  or  any  prior  wrongdoing  of  the 
deceased,  such  killing  was  not  only  without 
adequate  provocation,  but  was  willful  and 
malicious,  and  constituted  the  crime  of  mur- 
der of  the  first  degree. 

The  good  character  of  an  accused  person, 
when  proved,  is  to  be  taken  in  connection 
with  all  the  other  evidence  in  the  case,  and 
is  to  t>e  given  Just  such  weight,  under  all 
the  facts  and  circumstances  of  the  case,  as 
In  the  Judgment  of  the  Jury  It  is  entitled  to. 

In  every  criminal  case  the  accused  is  pre- 
sumed to  be  innocent  until  his  guilt  is  proved 
to  the  satisfaction  of  the  Jury  beyond  a  rea- 
sonable doubt  If,  after  carefully  and  con- 
BcientiouBly  considering  and  weighing  all  the 
evidence  In  the  case,  you  should  entertain  a 
reasonable  doubt  of  the  guilt  of  the  prisoner, 
or  a  reasonable  doubt  as  to  the  degree  of 
his  crime,  such  doubt  should  Inure  to  the 
benefit  of  the  accused.  But  such  a  doubt 
must  not  be  a  mere  fanciful,  vague,  or  specu- 
lative doubt,  but  a  reasonable,  sut>stantial 
doubt,  remaining  in  your  minds  after  a  care- 
ful consideration  of  all  the  ^.tdence,  and 
such  a  doubt  as  reasonable,  fair-minded,  and 
conscientious  men  wonld  entertain  under  all 
the  facts  and  circumstances  of  the 


Verdict,  guilty. 


STATE  v.  HONEY. 

(Court  of  Oyer  and  Terminer  of  Delawaie. 
New  Castle.    Sept.  27,  1906.) 

1.  InoioniENT  —  CoNviowoH  or  LEssn  D«- 
OBEE8  07  Offense. 

Under  an  indictment  ctiarging  murder  in 
the  first  degree,  a  verdict  of  guilty  of  mnrder 
in  the  first  or  second  degree  or  manslaughter 
may  be  rendered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  DiS- 
vol.  27,  Indictment  and  Information,  §  593.] 

2.  HoinciDE  —  Mauct  —  FiBST  aso   Sboohd 
Drorees  of  Mubdeb. 

Malice,  essential  to  oonstitnte  murder  in 
the  first  or  lecoad  degree,  indodes  general  utr 
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UgnitT  and  recklen  dlarecard  of  human  life, 
and  ia  not  restricted  to  malevolenn  towards 
decedent. 

[Ed.  Note.— For  eases  In  point,  see  Gent.  Dig. 
▼01.  ae.  Homicide,  U  15,  16.] 

8.  Saio— BintDKH  or  Pboot. 

Where  a  hemidde  ia  deliberately  commit- 
ted, or  without  adequate  cause,  malice  ia  pre- 
sumed, and  accused  has  the  burden  to  show 
that  the  act  was  not  done  with  malice. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼ol.  26,  Homicide,  H  265,  266.] 

4.  Saub— PBEaniiFTionB— Bttrder  or  Pboop. 

The  deliberate  selection  and  use  of  a  dead- 
ly weapon  is  a  circumstance  which,  in  the  ab- 
sence of  satisfactory  evidence  to  the  contrary, 
indicates  the  existence  of  a  deliberately  formed 
design  to  kill,  and  homicides  committed  with 
a  deadly  weapon  are  presumptively  malicious, 
and  the  burden  of  proving  tl^  contrary  is  on 
accused. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼o).  ae.  Homicide,  U  266,  269.] 

5.  Saicb— Dklibkbatior. 

A.  deliberate  design  to  take  life,  though  the 
conception  of  a  moment,  is  sufficient  delibera- 
tion to  render  the  killing  murder  in  the  first 
degree. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  H  18,  20.] 

6.  Saks— MuBDKB  m  thx  Ssoord  DcoKn— 
iMPLno  Mauox. 

The  implied  malice  essential  to  make  a 
homicide  murder  in  the  second  degree  is  an  in- 
ference from  facts  proved,  and  is  implied  from 
every  deliberate  cruel  act  committed  by  one 
person  against  another,  however  sudden  the 
act  may  be. 

SEid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  26,  Homicide,  i  18.] 

7.  Sakk— FiBBT  AND  Second  Dxobxx  MnBosB. 

Where  there  exists  a  design  deliberately 
formed  in  the  mind  of  accused  to  take  life,  and 
death  ensues  from  his  act,  the  homicide  is  mur- 
der in  the  first  degree;  but  where  there  exists 
no  design  to  take  Itfe,  but  death  results  from  an 
nnlawfol  act  of  violence,  and  there  is  no  ade- 
quate provocation,  the  homicide  is  murder  in 
the  second  degree. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Homicide,  H  39,  45.] 

8.  Saxb— Manslauqhueb. 

To  reduce  a  homicide  to  manslaughter,  the 
provocation  must  be  so  great  as  to  produce  such 
a  passion  as  to  render  the  person  for  the  time 
being  incapable  of  reason. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  H  66-76.] 

9.  SAIO — SELF-DEFENSE— BlTBDEN  OF  PBOor. 

The  burden  of  establishing  self-defense  in 
a  homicide  case  rests  on  accused. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §  278.] 

10.  Sakx. 

Where  decedent  attacked  accused,  though 
the  attack  was  of  such  a  character  as  to  create 
in  the  mind  of  accused  a  reasonable  belief  that 
he  was  in  danger  of  death,  it  was  the  duty 
of  accused  to  retreat,  if  he  could  safely  do  so, 
to  avoid  killing  decedent;  for  no  one  can  take 
the  life  of  another  in  self-defense  unless  there 
is  no  other  available  means  of  escape. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  fS  168-171.] 

11.  GBimNAi,  Law— PBisuHFTions  of  Inno- 

OSNCB. 

In  a  criminal  case,  accused  is  presumed  to 
be  innocent  until  his  guilt  is  proved  beyond  a 
reasonable  doubt. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  14,  Criminal  Law,  fS  731-737.] 


12.  Sau— RxAsoi(ABi.B  Doubt. 

A.  reasonable  doubt  is  not  a  mere  fondful, 
vagne,  and  speculative  doubt  hot  a  reason- 
able, substantial  doubt  remaining  in  the  minds 
of  the  jury  after  a  conrideration  of  the  evi- 
dence, and  such  a  doubt  as  reasonable,  fair- 
minded,  and  consdentlons  men  would  entertain 
under  ue  circumstances. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {§  12ffr,  1288.] 

Howard  Honey  was  indicted  and  tried  for 
murder  in  the  first  degree.  Onilty  of  man- 
slanghter. 

At  a  court  of  oyer  and  terminer.  In  and 
for  New  Castle  county,  beginning  September, 
1908,  the  defendant,  a  negro,  was  indicted 
and  tried,  upon  the  charge  of  mnrder  In  the 
first  degree,  for  the  felonious  killing  with  a 
deadly  weapon,  to  wit,  a  pistol,  of  one  Clar- 
ence Morgan,  also  a  negro,  in  the  town  of 
Odessa,  on  the  night  of  August  29,  1906. 
The  evidence  of  the  state  tended  to  show 
that  the  defendant  first  provoked  a  quarrel 
with  Clarence  Morgan,  and  then  pulled  bis 
pistol  upon  the  latter  and  began  firing;  that 
Morgan  then  retnmed  the  fire  of  the  defend- 
ant, and  that  thereupon  there  were  four  or 
five  shots  exchanged  between  the  two.  In 
which  both  were  wotmded;  that  one  of  the 
wounds  Inflicted  upon  Morgan  by  the  de- 
fendant resulted  in  his  death  a  day  or  two 
succeeding  the  shooting.  The  evidence  of  the 
defendant  was  to  the  effect  that  be  was  first 
fired  upon  by  the  deceased,  and  only  fired 
after  be  had  been  shot  at  two  or  three  times 
by  Morgan;  that  he  was  actually  hit  by  the 
latter,  and  severely  wounded  in  the  neck 
and  dieek;  that  when  he  fired  the  last  shot 
he  had  fallen  to  bis  knees  as  a  result  of  being 
so  wounded  by  the  said  Morgan;  and  that 
all  of  the  shooting  that  be  did  was  In  nec- 
essary self-defense. 

Argued  before  LORE,  C.  J.,  and  GRITBB 
and  PENNEWILL,  JJ. 

Robert  H.  Richards,  Atty.  Oen.,  and  Dan- 
iel O.  Hastings,  Deputy  Atty.  Oen.,  for  the 
State.  Oeorge  L.  Townsend,  Jr.,  for  defend- 
ant 

PENNEWILL,  J.  (charging  the  jary).  The 
prisoner,  Howard  Honey,  is  charged  In  this 
Indictment  with  murder  of  the  first  degree; 
it  being  alleged  that  he  did  on  the  29th  day 
of  August,  1906,  willfully  and  maliciously 
kill  and  murder  one  Clarence  Morgan,  with 
a  sedate,  deliberate  mind,  and  with  express 
malice  aforethought  It  Is  Incumbent  upon 
the  state,  In  order  to  convict  the  prisoner,  to 
prove  all  the  necessary  and  essential  ingre- 
dients of  the  crime  alleged  in  this  indictment 
beyond  a  reasonable  doubt  Under  this  in- 
dictment you  may  find  the  prisoner  guilty  In 
manner  and  form  as  be  stands  indicted — 
that  is,  guilty  of  murder  in  the  first  degree — 
or  guilty  of  murder  In  the  second  degree,  or 
guilty  of  manslaughter,  or  not  guilty,  as  the 
evidence  shall  warrant  It  becomes  our  duty, 
therefore,  to  define  to  you  the  different  de- 
grees of  felonious  homicide. 
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Homldde  Is  th«  killing  of  one  human  be- 
ing by  another.  Felonious  homicide  Is,  In 
this  state,  of  three  kinds — murder  of  the 
first  degree,  mnrder  of  the  second  degree, 
and  manslaughter.  Malice  Is  an  essential  In- 
gredient of  the  crime  of  murder  of  both  de- 
grees. Without  malice  there  can  be  no  mur- 
der, either  of  the  first  or  of  the  second  de- 
gree. Malice  Is  a  condition  of  the  mind  or 
heart  As  here  used,  this  term  Is  not  re- 
stricted to  spite  or  malevolence  toward  the 
particular  person  slain,  but  also  Includes 
that  general  malignity  and  reckless  disre- 
gard of  human  life  which  proceed  from  a 
heart  Told  of  a  jnst  sense  of  social  duty 
and  fatally  bent  on  mischief.  Wherever  the 
fatal  act  Is  done  deliberately  or  without 
adequate  cause,  the  law  presumes  that  It 
was  done  with  malice,  and  the  burden  Is 
on  the  prisoner  to  show  from  the  evidence, 
or  by  Inference  from  the  circumstances  of 
the  case,  that  the  act  was  not  done  with  mal- 
ice. 

Murder  of  the  first  degree  Is  where  the 
killing  was  done  with  express  malice  afore- 
thought, or  In  perpetrating  or  attempting  to 
perpetrate  a  crime  punishable  with  death. 
Express  malice  aforethought  Is  where  one 
person  kills  another  with  a  sedate,  deliberate 
mind  and  formed  design,  which  formed  de- 
sign may  be  manifested  In  many  ways.  The 
deliberate  selection  and  use  of  a  deadly 
weapon  Is  a  circumstance  which,  In  the  ab- 
sence of  satisfactory  evidence  to  the  contrary, 
indicates  the  existence  In  the  mind  of  the 
person  committing  the  act  of  a  deliberate 
formed  design  to  kill.  All  homicides  with  a 
deadly  weapon  are  presumed  to  be  malicious 
until  the  contrary  appears  by  the  evidence, 
and  the  burden  of  proof  to  the  contrary  lies 
on  the  accused,  as  the  natural  and  probable 
consequences  of  the  act  are  presumed  by  the 
law  to  have  been  Intended  by  the  person  In 
using  a  deadly  weapon.  If  the  jury  are  sat- 
isfied from  the  evidence  that  the  prisoner, 
when  be  killed  the  deceased,  deliberately  In- 
tended so  to  do,  the  length  of  time  that  said 
Intention  existed  Is  Immaterial,  and  the  kill- 
ing imder  such  drcnmstancee  would  be 
mnrder.  It  must  be  remembered  that  even 
the  most  sudden  and  Instantaneous  acts  may 
be  accompanied  with  circumstances  which 
show  beyond  doubt  that  It  was  the  resnit  of 
a  deliberate  purpose.  Time — that  Is,  the 
lapse  of  time — need  not  enter  into  considera- 
tion, as  an  essential  or  necessary  element  of 
deliberation;  for.  If  a  design  or  intention  to 
take  life  be  but  the  conception  of  a  moment, 
it  Is  sufficient  If  the  slayer  had  time  for 
thought,  and,  thinking  but  for  a  moment  did 
Intend  to  kill,  and  In  fact  did  kill,  It  Is  Just 
the  same,  In  legal  contemplation  as  If  he  had 
Intended  It  for  a  length  of  time,  and  killing 
under  such  circumstances  Is  held  to  be  both 
deliberate  and  premeditated. 

Murder  In  the  second  degree  is  where  the 
killing  was  done  with  implied  malice.  Im- 
idled  malice  Is  an  Inference  or  conclusion  of 


law  from  the  facts  found  by  the  Jury.  Mur- 
der of  the  second  degree  is  where  there  was 
no  deliberate  mind  or  formed  design  to  take 
life  or  to  perpetrate  a  crime  punishable  with 
death;  but  where  the  killing  was  done  with- 
out Justification  or  excuse,  and  without  prov- 
ocation, or  without  sufficient  provocatl<m  to 
reduce  the  offense  to  manslaughter.  Im- 
plied or  constructive  malice,  being  an  Infer- 
ence or  conclusion  of  law  from  facts  ac- 
tually proved  before  the  Jury,  is  implied  by 
law  from  every  unlawful,  delitierate,  cmel 
act  committed  by  one  person  against  another, 
however  sudden  the  act  may  be,  for  the  law 
considers  that  he  who  does  a  cruel  act  volun- 
tarily does  it  maliciously. 

In  order  that  you  may  have  a  definite 
Idea  of  the  distinction  between  the  two  de- 
grees of  murder,  we  say  to  you,  first,  wher- 
ever there  exists  a  design  or  Intention,  de- 
liberately formed  in  the  mind  of  the  accused, 
to  take  life,  and  death  ensues  from  his  act 
It  Is  murder  with  express  malice,  and  con- 
sequently murder  of  the  first  degree.  Sec- 
ondly, where  there  exists  no  design  or  inten- 
tion to  take  life,  but  death  results  from  an 
unlawful  act  of  violence  on  the  part  of  the 
accused,  and  In  the  absence  of  adequate  or 
sufficient  provocation,  it  is  murder  with  or 
by  implied  malice,  and  therefore  murder 
in  the  second  degree.  Manslaughter  is  where 
one  person  unlawfully  kills  another  without 
malice.  In  order  to  reduce  the  crime  to 
manslaughter,  the  provocation  must  be  very 
great — so  great  indeed,  as  to  produce  such  a 
transport  of  passion  as  renders  the  person 
for  the  time  being  deaf  to  the  voice  of 
reason.  While  murder  proceeds  from  a  wl<^- 
ed  and  depraved  spirit,  and  is  characterized 
by  malice,  manslaughter  results  from  no 
malignity,  but  from  unpremeditated  and  un- 
reflecting passion. 

The  burden  of  establishing  self-defense — 
where  it  Is  set  up  as  a  defense — to  the  satis- 
factiqn  of  the  Jury,  rests  upon  the  prisoner. 
In  repelling  or  resisting  an  assault  no  more 
force  may  be  used  than  is  necessary  for  the 
purpose,  and  if  the  person  assailed  use  In  his 
defense  greater  force  than  is  necessary  for 
that  purpose,  he  becomes  the  aggressor.  If 
the  deceased  first  attacked  the  prisoner,  evm 
though  the  attack  was  of  such  a  character 
as  to  create  in  the  mind  of  the  prisoner  a 
reasonable  belief  that  he  was  In  danger  of 
death  or  great  bodily  harm,  It  was  his  duty 
to  retreat  If  he  could  safely  do  bo,  or  to 
use  such  other  reasonable  means  as  were 
within  his  power  to  avoid  killing  his  assail- 
ant No  one  may  take  the  life  of  another, 
even  la  the  exercise  of  the  right  of  self- 
defense,  unless  there  Is  no  other  available 
means  of  escape  from  death  or  great  bodily 
harm.  If  the  Jury  are  satisfied  from  the 
evidence  that  the  deceased  first  attacked 
the  prisoner,  and  from  the  character  of  snob 
attack  the  prisoner  had  reasonable  cause  to 
believe,  a(td  did  believe,  that  he  was  In  immi- 
nent danger  of  death  or  great  bodily  harm. 
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and  tbat  he  had  no  other  reasonable  means 
of  aToldIng  or  preventing  death  or  great 
bodily  harm,  then  the  killing  of  the  deceased 
was  a  Jnstlfiable  act  of  self-defenae,  and  the 
prisoner  should  be  acquitted  of  any  crime 
whatever.  If  you  shall  be  satisfied  from  the 
eyidence  that  the  prisoner  killed  the  deceased 
unlawfully,  your  next  duty  will  be  to  de- 
termine the  grade  of  the  offense  In  accordance 
with  the  Instructions  given  you  by  the  court 
In  the  discharge  of  that  duty  yoa  should  not 
be  swayed  or  Influenced  by  any  considera- 
tion of  the  punishment  which  may  follow 
a  conviction.  It  is  yoar  duty  to  determine 
and  declare  whether  the  prisoner  imder  this 
indictment  is  guilty  of  any,  and.  If  any,  of 
what,  offense;  and  there  your  duty  endis. 

In  every  criminal  case  the  accused  Is  pre- 
sumed to  be  Innocent  until  his  guilt  Is  proved 
to  the  satisfaction  of  the  jury  beyond  a 
reasonable  doubt  If,  after  carefully  and 
conscientiously  considering  and  weighing  all 
the  evidence  in  the  case,  yon  should  entertain 
a  reasonable  doubt  of  the  guilt  of  the  prison- 
er, that  doubt  must  inure  to  his  benefit 
and  your  verdict  should  be  not  guilty.  But 
such  a  doubt  must  not  be  a  mere  fanciful, 
vague,  or  speculative  doubt,  but  a  reasonable, 
substantial  doubt  remaining  in  your  minds 
after  a  careful  consideration  of  all  the  evi- 
dence, and  such  a  doubt  as  reasonable,  fair- 
minded,  and  conscientious  men  would  en- 
tertain under  all  the  facts  and  circumstances 
of  the  case. 

In  conclusion,  we  say  to  yon  that,  if  you 
do  not  believe  beyond  a  reasonable  doubt 
that  the  prisoner  killed  Clarence  Morgan, 
your  verdict  should  be  not  guilty.  But  If  you 
believe  that  the  prisoner  killed  Clarence 
Morgan,  but  that  the  killing  was  without 
malice,  your  verdict  should  be  guilty  of  man- 
slaughter. If  yon  believe  that  the  prisoner 
killed  Clarence  Morgan,  and  that  the  killing 
was  not  with  express  malice  or  deliberation 
and  design,  but  with  malice  Implied — that 
is,  with  a  reckless  disregard  of  human  life 
— ^your  verdict  should  be  guilty  of  murder 
in  the  second  degree.  If  you  l)elieve  that  the 
prisoner  killed  Clarence  Morgan,  and  that 
the  killing  was  with  express  malice  afore- 
thought—that Is,  with  a  sedate,  deliberate 
italnd  and  formed  design  to  take  life— your 
verdict  should  be  guilty  in  manner  and  form 
as  he  stands  indicted,  to  wit  murder  la  the 
first  degree. 

Verdict,  guilty  of  manslaughter. 


POOLE  V.  OREER. 

(Suverior  Court  of  Delaware.    New  Castle. 
Feb.  25.  1907.) 

1.  Easements— Appurtkhances. 

Where  the  owner  of  land  makes  a  map  of 
it  showing  a  street  upon  it  and  sells  lots  abut- 
ting on  and  calling  for  such  street  the  pur- 
chaser acquires  a  right  to  use  the  street  against 


the    original    purchasers    and   subsequent   pur- 
cJhaserg  under  him. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  17,  Easements.  §  47.] 

2.  Saux— AonoKS  fob  iN^nrans— Flkadiro. 

In  an  action  for  damages  for  obstmcting 
a  rieht  of  way,  the  declaration  de8cril>ed  the 
right  of  way  toward"  a  certain  road,  without 
otlierwise  desiKuatini;  the  terminus.  Held,  that 
an  objection  for  want  of  particularity  should 
have  been  raised  by  special  demurrer. 

3.  Samk— Right  op  Action. 

In  an  action  for  damages  tor  the  obstruc- 
tion of  a  right  of  way,  nlaintiS  must  show  his 
right  to  the  way  at  the  time  of  the  obstruction, 
that  the  way  was  wrongfully  obstructed  as  set 
forth  in  the  declaration,  and  that  he  has  there- 
by sustained  damages. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  17,  Easements,  {  132.] 

4.  Saub— Damages. 

Where,  in  an  action  for  the  obstruction  of 
a  right  of  way,  plaintiff  testified  that  she  was 
damaged  by  two  years'  obstruction  to  the  extent 
of  $500,  but  it  appeared  that  there  was  about 
20  feet  of  clear  space  unolistructed,  and  a  ver- 
dict was  entered  for  $200.  a  new  trial  would  be 
granted  l>ecause  of  an  excessive  verdict  unless 
plaintiff  stipuate  to  accept  |60. 

Action  by  Elizabeth  Poole  against  Eliza- 
beth Greer.  Verdict  for  plaintiff  for  f200, 
which  was  reduced  to  $60  on  a  motion  tor  a 
new  trial. 

Argued  before  LORB^  O.  J.,  and  PENNB- 
WILL,  J. 

Wm.  H.  Cooper,  Jr.,  for  plaintiff.  John  H. 
Rodney  and  Richard  S.  Rodney,  tor  defend- 
ant 

LORE,  O.  J.  (cbarglng  th«  jury).  This  Is 
an  action  to  recover  damages  for  obstructing 
a  right  of  way.  The  plaintiff,  Elizabeth 
Poole,  claims  that  In  the  year  1904  she  was 
seised  and  possessed  of  two  certain  lots  of 
land,  messuages,  and  appurtenances,  situate 
In  the  city  of  New  Castle,  in  this  county, 
abutting  upon  and  bounded  in  part  by  For- 
rester avenue,  by  virtue  of  two  deeds  of  con- 
veyance, dated,  req>ectlvely.  May  28,  1891. 
and  December  1,  1894;  that  she  had  a  right 
of  way  In  and  over  the  said  Forrester  ave- 
nue ;  that  Elizabeth  Oreer,  the  defendant  ob- 
structed the  said  right  of  way  In  1904  by 
placing  a  fence,  posts,  plank,  and  wood  across 
the  said  avenue,  thereby  injuring  the  plain- 
tiff, for  which  Injury  she  claims  damages 
in  this  suit  A  right  of  way  may  be  defined 
generally  to  be  a  right  to  pass  over  the  land 
of  another.  It  may  be  a  private  way  or  a 
public  way.  It  may  belong  to  one  or  sever- 
al persons,  or  to  the  entire  community. 

The  declaration  in  this  case  contains  two 
counts.  In  the  first  count  the  right  of  way  is 
claimed  as  appurtenant  to  the  lots  and  mes- 
suages above  named,  and  arising  from  the 
terms,  tenor,  and  effect  of  the  said  deeds  of 
conveyance.  The  plaintiff  claims  that  a 
former  owner  of  the  land  of  which  her  said 
lot  was  a  part  made  a  plot  of  the  land  and 
marked  and  laid  out  thereon  streets  and 
avenues,  among  which  was  said  Forrester 
avenue,  and  sold  lots  abutting  on  and  call- 
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log  for  racb  streets,  thereby  creating  tbe 
right  of  way  In  said  Forrester  avenne.-  It  is 
unquestionably  law,  where  tbe  owner  of  land 
makes  a  map  of  It,  showing  a  street  npon 
it,  and  sells  lots  abutting  on  and  calling  for 
said  streets,  the  pnrctiaser  acquires  a  right 
to  use  tbe  said  street  against  snch  original 
oymec  and  subsequent  purchasers  under  him. 
Franklin  Ins.  Ck>.  t.  Cousens,  127  Mass.  258 ; 
Din  V.  Board  of  Education,  47  N.  J.  Bq.  421. 
Such  a  right  of  way  Is  appurtenant  to  the 
land,  and  will  pass  by  a  deed  of  tbe  land 
without  express  mention  of  such  right.  Kent 
V.  Walte,  27  Mass.  138;  Brown  t.  Tblsseil, 
eo  Mass.  256.  In  such  case,  the  grantee  has 
a  right  of  way  which  the  grantor  cannot 
modify,  restrict,  or  Interfere  with,  by  subse- 
quent conveyance  of  tbe  fee  In  tbe  land  over 
which  the  right  of  way  extends  or  otherwise. 
Such  subsequent  conveyance  will  be  subject 
In  all  respects  to  the  prior  right  of  way  as 
granted.  The  subsequent  grantee  will  take 
tbe  fee  with  that  burden. 

Tbe  second  count  claims  Forrester  arenue 
as  a  public  highway;  that  it  was  made  so 
by  plotting,  marking  out,  and  fixing  the  width 
and  boundaries  of  the  streets  by  well-defined 
bounds  by  tbe  original  owner,  as  shown  by 
the  plot  in  this  suit,  and  by  selling  lots  abut- 
ting tbereon ;  that  by  so  doing  tbe  street  was 
dedicated  to  public  use  and  became  a  public 
highway,  in  which  tbe  plaintiff  bad  a  com- 
mon right  of  way  with  others  who  might  use 
the-  same.  Whether  such  action  on  the  part 
of  the  owner  of  land  would  constitute  a  dedi- 
cation of  a  street  as  a  public  highway  we 
dean  It  unnecessary  to  determine  in  tbis 
case ;  but  we  do  say  to  you  that  such  action 
would  clothe  every  purchaser  of  lots  abut- 
ting npon  and  calling  for  such  street  with 
tbe  right  to  tbe  free  and  unobstructed  use  of 
tbe  said  street 

Tbe  defendant  contends  that  the  first  count 
of  the  declaration  Is  fatally  defective,  because 
It  describes  the  right  of  way  as  "toward 
tbe  Holcomb  Road,"  and  does  not  otherwise 
designate  the  termlnns.  We  think  this  is 
a  matter  of  greater  particularity  and  de- 
scription, and  should  tiave  been  raised  on 
special  demurrer,  if  at  all,  and  may  not  now 
be  considered  under  the  Issue  made  by  the 
pleadings. 

Defendant  further  contends  that  Forrester 
avenue  was  not  and  is  not  a  public  or  private 
way,  but  Is  part  of  the  field  imder  cultiva- 
tion; further,  that,  even  if  It  was  such  a 
way,  the  full  30  feet  in  width  was  and  Is 
open  and  unobstructed,  and  that  tbe  alleged 
fence  or  obstruction  complained  of  was  upon 


the  defendant's  own  land,  as  ascertained  by 
survey.  The  right  to  recover  in  this  action  Is 
based  upon  the  wrongful  obstruction  of  tbe 
plaintiff's  right  of  way  by  the  defendant.  It 
Is  incumbent,  therefore,  upon  the  plaintiff  to 
satisfy  you  by  a  preponderance  of  tbe  proof 
(1)  that  the  plaintiff  bad  at  tbe  time  of  the 
obstruction  a  right  to  use  Forrester  avenue 
as  claimed;  (2)  that  such  right  of  way  was 
wrongfully  obstructed  by  tbe  defendant  as  set 
forth  in  the  declaration ;  (3)  that  thereby  tbe 
plaintiff  has  been  injured  and  sustained 
damage. 

Should  you  conclude  that  sucb  proof  baa 
been  satisfactorily  made,  your  verdict  should 
be  for  the  plaintiff,  and  for  sucb  sum  as  will 
reasonably  compensate  her  for  the  actual 
damages  she  has  sustained  as  disclosed  by 
the  evidence.  On  tbe  other  hand.  If  tbe  evi- 
denoe  shows  that  tbe  plaintiff  had  no  right 
of  way  in  Forrester  avenue  as  claimed,  or  if, 
having  such  right  of  way,  it  was  not  obstruct- 
ed by  the  defendant,  or,  if  so  obstructed, 
that  tbe  plaintiff  has  sustained  no  damage, 
your  verdict  should  be  for  the  defendant 

Verdict  for  plaintiff  for  $200.  .-.    j 

THB  COURT,  upon  motion  of  defendant's 
counsel,  granted  a  rule  to  show  cause  why 
tbe  verdict  should  not  be  set  aside  and  tbe 
defendant  let  into  a  new  trial. 

On  February  27,  1907,  in  arguing  said  rule, 
counsel  for  defendant  contended  that  tbe 
verdict  of  the  Jury  was  excessive,  no  sctual 
damages  having  been  proved,  and  that  the 
verdict  at  most  could  be  only  for  nominal 
damages.  1  WooUey  on  Delaware  Practice, 
p.  515,  i  736. 

Mr.  Cooper,  for  plaintiff,  replied  that  the 
plaintiff  had  testified  that  she  was  damaged 
by  the  two  years'  partial  obstruction  of  tbe 
right  of  way  to  tbe  extent  of  $500. 

PENNBWIIjL,  J.  The  verdict  practicalL* 
amounts  to  $200  for  two  years  of  inconven- 
ience caused  by  the  partial  obstruction  of  tbls 
right  of  way,  there  being  about  20  feet  clear 
space  unobstructed. 

LORE,  C.  J.  Tbe  court  have  felt  in  this 
case  that  these  damages  are  excessive,  and 
we  were  inclined  to  set  the  verdict  aside. 
We  understand  from  Mr.  Coojier,  however, 
that  he  is  willing  that  a  verdict  shall  be  en- 
tered for  $50  damages.  We  therefore  order 
that  the  verdict  be  entered  for  that  amount, 
and  that  the  rule  be  discharged. 

Verdict  for  plaintiff  for  $60l 
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In  re  PBTIT  JURORS  FOR  NEW  CASTLB 

OOUNTI. 
(Court  of  General  Seaalons  of  Delaware.    New 

Caiitle.    Maj  Term,  1901.) 
JuBT—SBLKcnoN—PAHEi/— Vacation. 

Where,  by  virtue  of  the  acts  of  the  <!oart 
levy  commissionprs  at  various  meetinxs  to  pre- 
pare the  required  jury  list,  neither  the  certified 
list  nor  the  boxes  returned  by  the  commisxioners 
contained  the  names  of  SOO  persons  to  '  s<  - 
moned  as  Jurors  at  the  time  a  panel  at  31  -■ 

was  drawn  by  the  prothonotary  and  t' 
of  the  P«ace  to  serve  as  petit  Jurors  ti '  »       m 
of  the  Superior  Court  and  the  Court  of  Oeneral 
Sessions,  the  panel  so  drawn  would  be  quashed. 

Motion  by  Hubert  H.  Ward.  Attorney 
General,  to  quash  the  panel  of  petit  Jnrors 
tor  New  Castle  connty.    Granted. 

Argued  before  LORE,  C.  J.,  and  SPRU- 
ANCB  and  BOYCB.  JJ. 

The  petition  and  motion  of  Herbert  H. 
Ward,  Attorney  General  of  the  state  of  Del- 
aware, and  In  behalf  of  said  state,  respect* 
fully  represents: 

Tbat  the  levy  court  commlBsloners  for  the 
county  of  New  Castle,  at  their  annual  ses- 
sion in  March,  selected  from  the  list  of  tax- 
able citizens  of  such  county  the  names  of  cer- 
tain sober  and  Judicious  persons,  to  serve 
(if  summoned)  as  petit  Jurors  at  and  through 
the  next  term  of  the  Superior  Court  and  the 
Court  of  General  Sesalona  of  said  county. 
That  it  was  the  duty  of  said  levy  court  com- 
missioners then  and  there  to  select  three  hun- 
dred sober  and  Judicious  persons,  in  such 
proportion  for  each  hundred  of  the  county  as 
such  levy  court  commissioners  should  deem 
proper,  to  serve  (If  summoned)  as  such  petit 
Jurors,  to  deposit  the  names  of  such  persons 
In  boxes  prepared  for  such  purpose,  there- 
upon to  lock  the  said  boxes  and  deliver  the 
same  to  the  prothonotary,  and  the  keys  of 
said  boxes  to  the  clerk  of  the  peace  of  said 
county,  to  preserve  the  lists  of  the  persons  so 
selected  for  such  petit  Jurors,  and  to  deliver 
to  the  said  prothonotary,  with  the  boxes 
aforesaid,  copies  of  said  lists,  signed  by  the 
chairman  of  the  court  and  countersigned  by 
the  clerk  thereof,  showing  the  number  select- 
ed from  each  hundred. 

That  on  the  thirtieth  day  of  March,  1901, 
the  said  levy  court  commissioners  delivered 
to  the  prothonotary  of  New  Castle  county 
the  boxes  containing  the  names  of  said  petit 
Jnrors,  with  the  said  list  of  said  petit  Jurors 
locked  in  said  boxes,  the  said  prothonotary 
having  no  key  to  said  boxes,  but  said  boxes, 
when  so  delivered  as  aforesaid,  contained, 
not  three  hundred  names  of  i>erson8  select- 
ed to  flerre  (If  summoned)  as  such  petit  Ju- 
rors, but  only  two  hundred  and  ninety-six 
of  said  persons,  and  the  certified  list  con- 
tained In  said  boxes  contained  only  the  said 
number  of  two  hundred  and  nlnety-slz 
names  of  persons  to  serve.  If  summoned,  as 
Bucb  petit  Jurors.  That  upon  the  reteipt 
of  said  boxes,  Frank  L.  Speakman,  the  said 
prothonotary  of  New  Castle  count}-,  and 
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Wlnfleld  S.  Quigley.  the  said  clerk  of  the 
peace  of  said  county,  opened  said  petit  Jury 
boxes  and  took  out  the  certified  lists  of  the 
names  of  said  petit  Jurors,  so  as  aforesaid 
locked  within  said  petit  Jury  boxes. 

That  on  the  seventeenth  day  of  April,  A. 
D.  1901,  the  said  levy  court  commissioners 
demanded  that  said  petit  Jury  boxes  and 
said  lists  should  be  returned  to  them,  where- 
upon the  said  prothonotary  delivered  the 
said  petit  Jury  boxes  and  the  said  accom- 
panying lists  of  names  of  said  proposed  petit 
Jurors,  to  the  said  levy  court  commissioners. 

That  on  the  said  seventeenth  day  of  April, 
A.  D.  1901,  the  said  petit  Jury  boxes  were  re- 
turned by  the  said  levy  court  commissioners 
to  the  said  prothonotary,  together  with  the 
certified  list  of  the  names  of  the  persons  to 
serve  as  snch  petit  Jurors  enclosed  and  lock- 
ed in  the  said  petit  Jury  boxes.  That  the 
said  petit  Jury  boxes,  when  so  secondarily  re- 
turned as  aforesaid  and  the  said  lists  ac- 
companying the  same,  contained  the  names 
of  three  hundred  and  eight  persons  to  serve 
as  petit  Jurors,  if  summoned,  as  aforesaid. 

That  on  the  20th  day  of  April,  1901,  the 
said  levy  court  commissioners  again  demand- 
ed to  have  redelivered  to  them  the  said  petit 
Jury  boxes,  and  later  in  the  same  day  rede- 
livered said  boxes  to  said  prothonotary,  to- 
gether with  lists  purporting  to  contain  three 
hundred  names  of  persons  to  serve,  if  sum- 
moned, as  such  petit  Jurors.  That  thereupon 
the  said  prothonotary  and  the  said  clerk  of 
tl(^  peactf  opened  said  boxes  and  took  out 
the  said  certified  lists  of  names  of  persons 
to  serve,  If  summoned,  as  such  petit  Jurors, 
and  ascertained  that,  although  the  said  num- 
ber of  three  hundred  names  of  persons  had 
been  certified  as  persons  to  serve  as  such 
petit  Jurors,  there  were,  in  fact,  but  two  hun- 
dred and  ninety-nine  names  In  said  petit 
Jury  boxes,  one,  Charles  F.  Walton,  of  Pen- 
cader  hundred,  having  been  certified  as  con- 
tained In  said  boxes,  but  the  name  of  the 
said  Charles  F.  Walton  did  not  appear,  in 
fact,  to  be  In  said  boxes.  That  one  William 
T.  Vail,  of  Red  Lion  hundred,  was  certified 
twice  upon  said  lists  as  a  person  selected  to 
serve  as  such  petit  Juror,  and  the  name  of 
the  said  William  T.  Vail  was  upon  two  bal- 
lots In  said  boxes.  That  your  petitioner  is 
Informed  and  believes  that  the  name  of  Wil- 
liam Ti  Vail,  although  twice  appearing  on 
the  said  lists  and  upon  the  ballots  in  said 
boxes,  is  In  fact  a  single  person,  and  that 
consequently  the  said  petit  Jury  boxes  actu- 
ally contained  the  names  of  only  two  hun- 
dred and  ninety-eight  persons  selected  to 
serve  as  said  petit  Jurors,  if  summoned,  as 
aforesaid. 

That  the  said  lists  of  names  of  said  per- 
sons selected  to  serve  as  petit  Jurors  as 
aforesaid.  If  summoned,  were,  with  the  ex- 
ceptions hereinafter  specified,  all  certified  as 
of  some  date  In  March  during  the  required 
stated  meetings  of  the  said  levy  court  com- 
missioners in  the  said  month  of  March,  but 


Digitized  by 


(^oogle 


770 


6B  ATXtANTia  BEPORTBB. 


(Del 


that  the  Bald  certlfled  lists  for  the  hnadreds 
of  Brandywlne,  ChrlBtiana,  and  Mill  Cnek, 
were  certlfled  as  of  the  seventeenth  day  of 
April,  1901.  That  the  said  certlfled  lists 
returned  on  the  seventeenth  day  of  April, 
1901,  as  aforesaid,  together  with  the  petit 
Jury  boxes  as  aforesaid,  for  the  said  hnn- 
dreds  of  Brandywlne,  Christiana,  tmd  Mill 
Creek,  had  been  changed  by  the  strlldng 
from  the  said  list  for  Brandywlne  hundred 
four  names,  from  the  said  list  from  Chris- 
tiana hundred  two  names,  and  from  the  said 
list  of  Mill  Creek  hundred  two  names,  and 
there  being  no  recertiflcatlon  of  said  lists 
for  said  three  last-mentioned  hundreds  after 
said  alteration  as  aforesaid. 

That  at  the  Instance  of  Horace  Oreeley 
Knowlee,  Esq.,  and  by  notices  signed  by  the 
said  Horace  Greeley  Knowles,  attorney  for 
said  levy  cotart  commissioners,  a  meeting 
of  said  levy  court  commissioners  was  at- 
tempted to  be  called  and  held  upon  the  said 
twentieth  day  of  April,  A.  D.  1901.  That  the 
notices  upon  which  said  meeting  of  the  levy 
court  commissioners  was  attempted  to  be 
called  and  held  as  aforesaid  were  delivered 
to  the  members  of  the  said  levy  court  for 
the  purpose  of  callhig  saids  meeting  not  earli- 
er than  Wednesday,  the  seventeenth  day  of 
April,  1901,  being  three  days  before  the  day 
upon  which  said  meeting  was  attempted  to 
be  held  as  aforesaid.  That  said  meeting  of 
the  twentieth  day  of  April,  1901,  was  not 
called  according  to  the  statute  in  that  behalf, 
neither  as  to  the  person  calling  the  same, 
nor  as  to  the  time  of  notice  required  by 
said  statute.  That,  of  the  seven  qualified 
levy  court  commissioners  for  said  county, 
Phllemma  Chandler,  one  of  said  commis- 
sioners, declined  to  attend  said  meeting  and 
was  not  present  thereat,  upon  the  ground 
that  the  said  meeting  was  not  legal;  and 
Merrltt  N.  Wllllts  and  Isaac  a  Elliott,  al- 
though attending  said  meeting,  openly  pro- 
tested against  holding  the  said  meeting  on 
the  said  day  under  the  circumstances  afore- 
said, on  the  ground  that  said  meeting  was 
illegal.  That,  notwithstanding  the  facts 
aforesaid,  the  four  remaining  members  of 
the'  said  levy  court  commissioners,  to  wit, 
John  O.  Armstrong,  John  J.  Mealey,  John 
Lynn,  and  Charles  Megginson,  proceeded  to 
hold  such  pretended  meeting,  and  arbitrarily 
struck  off  the  eight  names  from  the  petit 
Jury  lists  of  said  three  named  hundreds  of 
New  Castle  county,  and  withdrew  the  names 
of  said  persons,  so  stricken  from  said  lists, 
from  the  said  boxes.  That  thereupon  the 
said  four  levy  court  commissioners,  acting  as 
aforesaid,  deposited  s^iid  petit  Jury  lists  and 
names  in  said  boxes,  so  then  and  there  as 
aforesaid  inclosed  said  certified  lists  within 
said  boxes  and  locked  the  same  therein,  and 
returned  the  said  boxes  to  said  prothonotary 
as  aforesaid,  and  the  key  thereof  to  the  said 
clerk  of  the  peace-  That  the  said  certified 
lists  80  returned  In   said  boxes,   and  said 


boxes,  «n  the  said  twentieth  day  of  April, 
1901,  did  not  contain  three  hundred  names 
of  sober  and  Judicious  persons  of  said  county, 
to  serve,  if  summoned,  as  petit  Jurora  as 
aforesaid,  but  only  the  names  of  two  hun- 
dred and  ninety-eight  of  such  persons. 

That  thereafter,  on  said  twentieth  day  of 
April,  1901,  the  prothonotary  and  the  said 
clerk  of  the  peace  proceeded  to  draw  thirty 
names  out  of  the  said  petit  Jury  boxes,  to 
serve  as  petit  Jurors  for  the  ensuing  term 
of  the  Superior  Court  and  the  Court  of  Gen- 
eral Sessions  for  said  county,  which  said 
thirty  names  were  thereafter  summoned  by 
the  sherlir  of  said  county  and  duly  returned 
so  summoned,  to  serve  as  petit  Jurors  at  the 
present  May  term  of  the  said  Court  of  Gen- 
eral Sessions,  and  are  now  present  at  said 
court  to  serve  as  such  petit  Jurors. 

That  for  the  reasons  aforesaid,  and  be- 
cause the  said  petit  Jurors  were  never  le- 
gally drawn  to  serve  as  petit  Jurors  as  afore- 
said, your  petitioner  now  moves  the  court 
that  the  said  panel  of  petit  jurors,  so  re- 
turned as  summoned  to  this  May  term  of 
court,  and  so  attending  said  court  for  aucb 
purpose,  may  be  quashed. 

H.  H.  Ward,  Attorney  General. 

Attached  to  the  above  petition  was  an  af- 
fidavit signed  by  Frank  L.  Speakman  and 
Wlnneld  S.  Quigley,  prothonotary  and  clerk 
of  the  peace,  respectively,  of  said  New  Castle 
county,  setting  forth  "that  they  have  read 
the  facts  set  forth  In  the  foregoing  petition, 
and  so  far  as  said  fatita  relate  to  their  own 
acts  and  deeds,  or  the  act  and  deed  of  either 
of  them,  the  same  are  true;  and  so  far  as 
the  facts  relate  to  the  act  and  deed  of  any 
other  person  they  verily  believe  the  same  to 
be  true." 

THE  COURT  thereupon,  agreeably  to  the 
above  petition  and  motion,  ordered  the  panel 
of  Jurors  to  be  quashed,  and  proceeded  to 
select  from  the  list  of  taxable  citizens  of 
New  Castle  county  the  names  of  300  sober 
and  Judicious  persons,  to  serve,  if  summoned, 
as  petit  Jurors  at  and  through  the  said  May 
term,  1901,  of  the  Superior  Court  and  the 
Court  of  General  Seasions  of  said  county. 


In  re  PETIT  JUROKS  FOR  NEW  CASTLB 
COUNTY. 

(Court  of  General  Sessions  of  Delaware.    New 
Castle.    Not.  19,  1906.) 

JUBT— Dbawing  Jttbobs— TrifiB. 

Where,  tiirooKh  inadvertence  and  miatake. 
the  prothonotary  and  the  clerk  of  the  peace 
failed  to  meet  at  the  former's  office  20  daji 
before  the  commencement  of  a  term  of  court 
to  draw  the  panel  of  petit  jurors  as  required 
by  law,  and  did  not  draw  the  names  until  18 
days  before  the  commencement  of  the  term,  and 
the  names  tlien  drawn  were  summoned  as  jurors 
for  that  term,  the  panel  would  be  quashed,  and 
the  persons  sammoned  directed  by  the  court 
to  be  resummoned  by  the  sheriff  forthwith  to 
attend  the  court. 
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Motion  of  Robert  H.  Richards,  Attorney 
General,  to  quash  the  panel  of  petit  Jurors 
for  New  Castle  county.    Granted. 

Argued  before  LORB,  a  J.,  and  SPRU- 
ANCE  and  BOYCB,  JJ. 

onie  petition  and  motion  of  Robert  H.  Rich- 
ards, Attorney  General  of  the  state  of  Dela- 
ware, and  In  behalf  of  the  said  state,  respect- 
fully i^reaentB: 

That  the  levy  court  commissioners  for  the 
county  of  New  Castle,  at  their  annual  ses- 
sion In  March,  selected  from  the  list  of  tax- 
able citizens  of  snch  county  the  names  of 
three  hundred  (300)  certain  sober  and  Judi- 
cious persons  to  serve,  If  summoned,  as  petit 
jurors  at  the  several  courts  to  be  holden  in 
the  ensuing  year,  to  wit,  the  Superior  Court, 
the  Court  of  General  Sessions,  and  the  Court 
of  Oyer  and  Terminer.  That  the  names  of 
the  persons  so  selected  as  aforesaid  were, 
by  the  said  levy  court  commissioners,  writ- 
ten on  separate  ballots,  all  of  which  ballots 
were  made  to  comply  with  the  statute  In 
that  behalf  made  and  provided,  and  which 
said  ballots,  with  the  names  written  there- 
upon for  petit  Jurors,  as  aforesaid,  were  duly 
deposited  in  the  lawful  boxes  for  that  purpose 
provided.  That  the  said  boxes,  so  provided 
as  aforesaid,  were  thereafter  duly  locked  and 
delivered  to  the  prothonotary  of  the  said 
county  of  New  Castle,  and  the  keys  of  said 
boxes  were  duly  delivered  to  the  clerk  of  the 
peace  of  said  county,  and  thereafter  have 
been  kept  by  the  said  clerk  of  the  peace. 
That  the  said  levy  court  commissioners  did 
preserve  lists  of  the  persons  so  selected  for 
petit  Jurors,  and  did  deliver  to  the  said 
prothonotary,  with  the  boxes  aforesaid,  copies 
of  said  lists,  signed  by  the  chairman  of  the 
levy  court  and  countersigned  by  the  clerk 
thereof,  showing  the  number  of  petit  Jurors 
selected  from  each  hundred,  in  manner  and 
form  as  required  by  law. 

That  It  became  and  was  the  duty  of  the 
said  prothonotary  of  said  New  Castle  county,  to 
wit,  Frank  L.  Speakman,  Esq.,  and  of  the  said 
clerk  of  the  peace  of  said  New  Castle  county, 
to  wit,  Wlnfleld  S.  Quigley,  Esq.,  at  least 
twenty  (20)  days  before  the  commencement 
of  the  present  term  of  this  honorable  court, 
which  said  term  began  on  this  day,  to  wit, 
the  nineteenth  day  of  November,  A.  D.  1906, 
to  meet  In  the  office  of  the  said  prothonotary, 
and,  first  shaking  the  boxes  containing  the 
said  names  of  persons  to  serve  as  petit  Jurors 
as  aforesaid,  so  as  to  intermix  the  ballots 
upon  which  said  names  were  written  as 
aforesaid,  in  the  presence  of  such  persons  as 
might  choose  to  be  present,  to  draw  from  the 
boxes  marked  "Petit  Jurors,"  In  the  same 
proportion  from  each  hundred  in  which  said 
names  were  selected  by  the  said  levy  court, 
the  names  of  thirty  (30)  persons  to  serve  as 
petit  Jurors  at  the  present  term  of  this  honor- 
able court,  as  by  the  statute  In  that  bebnif 
made  and  provided  is  duly  required. 

That  through   inadvertence  and   mistake 


the  said  prothonotary  and  the  said  clerk  of 
the  peace  failed  to  meet  in  the  office  of  the 
said  prothonotary  at  least  twenty  (20)  days 
before  the  commencement  of  the  present  term 
of  this  honorable  court,  and  failed  to  draw 
from  the  said  boxes  marked  "Petit  Jurors" 
as  aforesaid,  in  the  manner  and  form  afore- 
said, the  said  names  of  the  thirty  (30)  per- 
sons to  serve  as  petit  Jurors  at  the  present 
term  of  this  honorable  court;  but,  on  the 
other  hand,  did  not  meet  at  said  office,  and 
did  not  draw  the  said  names  of  petit  Jurors, 
as  by  law  required,  until  eighteen  days  be- 
fore the  commencement  of  the  present  term 
of  this  honorable  court  That  in  truth  and 
in  fact  the  said  prothonotary  and  the  said 
clerk  of  the  peace,  Instead  of  meeting  and 
drawing  the  said  names,  in  manner  and  form 
aforesaid,  on  the  thirtieth  day  of  October, 
A.  D.  1906,  as  required  by  law,  did  not  meet 
and  did  not  draw  said  names  until  the  first 
day  of  November,  A.  D.  1906. 

That  it  therefore  affirmatively  aK>ear8 
that  at  the  present  term  of  this  honorable 
court  a  sufficient  number  of  petit  Jurors, 
drawn  as  required  by  law,  do  not  appear 
and  are  not  pres^it;  but  that  in  fact  there 
are  no  petit  JuroA  drawn  as  required  by 
law  present  and  in  attendance  upon  this 
honorable  court  That  the  Jurors  so  irregu- 
larly and  Illegally  drawn,  on  the  first  day  of 
November,  A.  D.  1906,  as  aforesaid,  were 
thereafter  summoned  by  the  sheriff  of  said 
county  and  returned  as  summoned  to  serve 
as  petit  Jurors  at  the  present  November  term 
of  the  said  (>ourt  of  General  Sessions,  and  are 
now  present  at  said  court  to  serve  as  such 
petit  Jurors. 

That  for  the  reasons  aforesaid,  and  be- 
cause the  said  petit  Jurors  were  not  legally 
drawn  to  serve  as  petit  Jurors  as  aforesaid, 
your  petitioner  now  moves  the  court  that  the 
said  panel  of  petit  Jurors,  so  returned  as 
summoned  to  this  November  term  of  court, 
and  so  attending  such  court  for  such  pur- 
pose, be  quashed. 

Robert  H.  Richards, 

Attorney  Oenerat. 

Attached  to  the  above  i>etltion  was  Hie 
Joint  affidavit  of  Frank  L.  Speakman  and 
Wlnfleld  8.  Quigley,  prothonotary  and  clerk 
of  the  peace,  respectively,  for  said  New  Castle 
county,  stating  "that  they  have  read  the 
facts  set  forth  In  the  foregoing  petition,  and 
BO  far  as  such  facts  relate  to  their  own  acts 
and  deeds,  or  to  the  act  and  deed  of  either 
of  them,  the  same  are  true;  and  so  far  as 
the  facts  relate  to  the  act  and  deed  of  any 
other  person,  they  believe  them  to  be  true." 

THE  COURT  thereupon  made  the  follow- 
ing order: 

And  now,  to  wit  this  nineteenth  day  of 
November,  A.  D.  1906,  It  is  ordered  by  the 
court  that  the  panel  of  petit  Jurors  returned 
by  the  sheriff  to  this  court  be,  and  It  is  hereby, 
quashed.  And  it  is  further  ordered  by  the 
court  that  the  above-named  persons  (refer- 


Digitized  by 


(joogle 


772 


C3  ATLANTIC  BEPORTBR. 


(DeL 


ring  to  a  list  of  thirty  certain  sober  and  ju- 
dicious person^  selected  from  tba  varioua 
hundreds  In  said  county)  be  summoned  by  th« 
sheriff  f orthwltb  to .  attend  thla  court  aa 
petit  Jurors. 

GHAS.  B.  LORB,  O.  3. 
W.  O.  SPRUANCB,  J, 
WM.  H.  BOYGB,  J. 


STAinD  V.  PLBBTWOOD. 

(Ooart  of  Oyer  and  Terminer  of  Delawai*. 
SosMZ.    Oct  6,  1906.) 

1.  HoiuciDB— Dtiro    Dbclasatiors— Foun- 
dation. 

Decedent,  while  lying  in  the  hospital  after 
an  alleged  operation  had  been  performed  oa 
hcnr,  was  informed  that  she  could  not  recover. 
She  stated  that  she  tmew  that  she  was  going 
to  die,  and  wanted  to  die.  She  called  to  the 
nurses  several  times,  and  stated  that  she  was  in 
terrible  agony,  and  wished  they  would  go  away 
and  let  her  die,  whereupon  she  made  a  decla- 
ration concerning  the  cause  of  her  condition. 
Held  that  such  facts  constituted  a  sufficient 
foundation  to  justify  the  admission  of  her  state- 
ment as  a  dying  declaration. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Toi.  26,  Homicide,  {{  430-^7.] 

2.  iNDICrmNT    AND    IRITOBIIATIOR— InCLUDBD 

Offenses. 

Where  an  indictment  for  abortion  charged 
that  the  female  died  aa  a  result  thereof,  the  in- 
dictment included  the  offenses  of  murder  in  the 
second  degree,  manslaughter,  and  assault. 
8.  Hoincioa   —   Second    Dkobbe   Mubobk— 

Abobtion. 

Under  Rev.  Code  1852,  as  amended  1893,  p. 
930,  c.  220,  providing  that  every  person  who 
witli  intent  to  procure  the  miscarriage  of  a  preg- 
nant woman,  supposed  by  him  to  be  pregnant, 
unless  the  same  be  necessary  to  preserve  her 
life,  shall  use  any  instrument  or  other  means  on 
her  intending  to  procure  a  miscarriage,  he  shall 
be  guilty  of  a  felony,  where  the  death  of  a  preg- 
nant woman  results  from  the  use  of  an  instru- 
ment for  the  purpose  of  procuring  a  miscar- 
riage, the  perpetrator  is  guilty  of  murder  in  the 
•  second  degree. 

[Ed.  Note.— For  cases  in  point,  aee  Cent.  Dig. 
vol.  26,  Homicide,  {  26.] 

4.  Homicide  —  BviDBNCx  —  Dtiro    Dboi.aba.- 
TioHS— Weight. 

The  dying  declarations  of  a  deceased  person. 
Introduced  in  evidence  in  a  criminal  case,  are 
entitled  to  as  much  credibility  as  if  made  under 
the  obligations  of  an  oath  duly  and  formally 
administered  in  a  court  of  justice. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  U  463,  464.] 

5.  CsniiNAL  Law  —  BviDBROi  —  Reasonabi^i 

DO0BT. 

In  order  to  convict  a  person  of  an  offense 
charged,  it  is  incumbent  on  the  state  to  prove 
everv  material  allegation  of  the  crime  to  the 
jury  8  satisfaction  beyond  a  reasonable  doubt 
growing  out  of, the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  g{  1287,  1268.] 

6.  Indictment  —  Conviction  of  Lesseb  Of- 
fense. 

Where  the  evidence  fails  to  authorize  con- 
viction of  either  murder  or  manslaughter,  if  the 
evidence  authorizes  it,  defendant  may  be  con- 
victed of  assault. 

TEd.  Note.— For  cases  in  ix>int,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  |  593.] 


Andrew  J.  Fleetwood  was  Indicted  for 
alMrtion.    Verdict,  not  guilty. 

The  defendant  was  put  on  trial  iq>on  an 
indictmoit  for  atMrtion,  the  indictment  char- 
ging that  on  the  80th  day  of  January,  1906. 
at  Broad  Greek  hundred,  Bnaaex  coun^.  the 
defendant  caused  and  procured  one  FlocBie 
Measicic  to  miscarry,  abort,  and  bring  forth 
a  child,  with  wlilch  she  was  then  and  there 
pregnant,  and  by  him  so  supposed  to  be, 
by  the  use  of  a  certain  instrument  then  by 
him  used,  and  that  he  thereby  inflicted  upon 
her  Injuries  of  which  she  died  In  the  city 
of  Philadelphia,  on  the  8th  day  of  March  of 
the  same  year. 

Argued  before  LORB,  0.  J.,  and  ORUBB 
and  PBNNBWILL,  JJ. 

Robert  H.  Richards,  Atty.  Oen.,  and  Daniel 
O.  Hastings,  Deputy  Atty.  Oen.,  for  the  State. 
Robert  C.  White  and  James  A.  Marsh,  for  de- 
fendant 

Arthur  Sellers,  chief  deputy  coroner  of 
Philadelphia,  was  produced  as  a  witness  by 
the  state  to  prove  certain  alleged  dying  decla- 
rations made  by  Flossie  Messlck  at  the 
Medlco-Cbirurglcal  Hospital  In  Philadelphia, 
on  March  7,  1906,  and  said  witness  testified 
In  substance  as  follows:  "When  I  went  to 
the  hospital,  I  saw  a  young  lady  lying  in  bed 
there  who  told  me  her  name  was  Flossie 
Messick.  She  was  suffering  Intense  agony, 
as  was  apparent  to  any  person  who  saw 
her.  She  made  a  statement  to  me,  but  be- 
fore doing  so  her  attention  was  called  to  her 
physical  condition.  Dr.  Keene  was  present 
at  the  time,  and  she  was  told  by  him  that 
she  could  not  recover.  She  was  asked  wheth- 
er she  knew  that  she  was  going  to  die,  and 
she  said  that  she  did,  and  that  she  wanted 
to  die.  She  said  that  she  knew  she  was  dy- 
ing, and  she  said,  'Ob  let  me  die!  let  me  die!* 
and  called  for  the  nurse  several  times  and 
Tomlted  while  I  was  there,  and  threw  her- 
self back  on  the  pillow,  and  said  she  was  in 
terrible  agony  and  pain  and  that  she  wanted 
to  die,  and  said,  'Just  go  away  and  let  me 
die.'" 

The  witness  was  then  asked  by  the  Attoi> 
ney  Oeneral  whether  Flossie  Messick,  sub- 
sequently to  her  statements  as  to  her  real- 
ization of  impending  death,  made  any  state- 
ment to  the  witness  concerning  the  cause  of 
her  condition,  and,  if  so,  what  was  the  state- 
ment? Tnis  was  objected  to  by  counsel  for 
defendant,  on  the  ground  that  the  state  bad 
not  shown  with  sufiBcient  clearness  that 
Flossie  Messidc  realized  that  she  was  in  a 
dying  condition  at  the  time  said  statements 
were  made. 

LORB,  O.  J.  We  have  no  doubt  about  the 
admissibility  of  this  testimony.  The  witness 
states  distinctly  that  the  deceased  knew  she 
was  dying,  and  wanted  to  die  then. 

"A.  I  asked  her  where  she  resided,  and 
she  told  me  at  Laurel,  Del.  I  asked  her 
when  she  came  to  Philadelphia,  and  she  said 
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some  six  or  eight  montbs  ago;  that  Is,  six 
or  eight  months  before  the  7th  day  of  March. 
I  said  to  her,  'Who  was  responsible  for  your 
condition?'  and  she  told  me  a  man  by  the 
name  of  Edward  Daly,  and  that  she  had 
been  about  four  months  pregnant  She  said 
that  she  left  Philadelphia  at  the  eoi  of  Jan- 
uary, and  came  to  Ijaurel,  Del.,  for  the  pur- 
pose of  getting  rid  of  this  child;  that  she 
came  to  Laurel  about  three  or  four  weeks 
ago,  and  mat  Dr.  Fleetwood  of  Laurel,  DeL, 
performed  an  operation  upon  her.  I  asked 
her  where  the  operation  was  performed,  and 
she  said  It  was  performed  In  the  woods.  I 
asked  her  where  the  woods  were,  and  she 
said,  'Not  far  from  the  home  of  my  grand- 
mother, Lizzie  Gibbons.'  I  asked  her  how  It 
came  tuut  she  went  to  Dr.  Fleetwood,  and 
she  said,  'I  knew  that  be  was  that  kind  of 
a  doctor.'  She  said :  'I  saw  him  passing  up 
the  road,  and  I  stopped  him  and  asked  blm 
whether  be  would  perform  the  operation, 
and  he  said  he  would.  He  passed  the  house, 
and  I  got  in  his  carriage  and  we  went  to  the 
woods.  It  was  in  the  evening.'  I  said  to  her, 
'Did  he  use  Instruments  upon  you  7*  And  she 
said,  'Yes.'  I  said,  'How  do  you  know  thatV 
and  she  said,  'Because  I  felt  them.'  I  said, 
'Did  you  see  them?  and  she  said:  'No,  I 
did  not;  it  was  too  dark.  I  could  not  see 
them.'  I  said,  Then  what  happened?  She 
said,  'He  made  me  lie  upon  the  ground  for 
gome  time,  and  then  told  me  that  I  could 
get  up  and  go  home,  and  I  got  up  and  went  to 
the  home  of  my  grandmother  Lizzie  Gibbons.' 
I  said,  'Then  what  happened?'  She  said,  'A 
couple  of  days  after  that  Dr.  Fleetwood  came 
to  the  house,  and  It  was  the  next  day  after 
the  day  that  my  baby  was  bom  that  Dr. 
Fleetwood  came  to  the  house.'  She  said  that, 
when  Dr.  Fleetwood  came  to  the  bouse,  Liz- 
zie Gibbons,  her  grandmother,  was  present 
'f  bat  Is  all  that  I  recollect  of  her  conversa- 
tion with  me,  but  that  Is  substantially  her 
statement" 

The  defendant  was  produced  as  a  witness 
in  his  own  behalf,  and  stated  that  a  sliort 
time  before  the  sickness  and  miscarriage  of 
the  deceased,  she  met  him  on  the  road  near 
ber  grandmother's  bouse,  told  him  she  was 
in  trouble,  and  asked  him  If  he  would  per- 
form an  operation  upon  her,  bat  that  he  em* 
pbatlcally  refused  to  do  so.  The  defendant 
farther  stated  that  he  was  subsequently 
called  in  by  the  grandmotlier  of  Flossie  Mes- 
slck  to  see  the  latter,  and  found  her  suffer- 
ing with  labor  pains,  and  that  he  then  said 
to  ber,  "Flossie,  what  has  brought  this  on 
yon?" 

The  Attorney  General  objected  to  the  wit- 
ness' detailing  what  Flossie  Messlck  said  at 
that  time ;   It  not  being  a  dying  declaration. 

Mr.  White,  of  counsel  for  defendant,  stated 
that  they  would  prove,  by  the  defendant  and 
other  witnesses,  statements  made  by  Flossie 
Messlck  which  were  contradictory  of  her 
dying  declarations  put  in  evidence  by  the 
state,  namely,  that  Dr.  Fleetwood  produced 


the  miscarriage  by  performing  a  criminal 
operation. 

Mr.  Richards:    I  admit  that  be  can  do  that. 

The  witness  was  then  allowed  to  continue 
as  follows:  "I  said:  'Flossie,  what  has 
brought  this  on  you?  Tou  are  in  labor,  and 
will  have  a  miscarriage  some  time  to-night' 
She  said,  'I  have  tried  several  doctors,  and 
none  would  help  me,  and  I  have  done  It  my- 
self with  a  hatpin.'  Mrs.  Gibbons,  the  girl's 
grandmother,  was  present  and  heard  that 
statement" 

Lizzie  Gibbons,  above  referred  to,  was  sub- 
sequently produced  on  behalf  of  the  defend- 
ant and  corroborated  Dr.  Fleetwood's  testi- 
mony regarding  Flossie  Messlck's  statements 
as  to  tiow  the  miscarriage  was  produced. 

LORE,  G.  J.  (charging  the  Jury).  The  de- 
fendant, Andrew  J.  Fleetwood,  is  charged  in 
the  Indictment  with  the  crime  of  murder  of 
the  second  degree.  It  is  charged  and  claimed 
by  the  state  that  on  the  SOth  day  of  January 
of  the  present  year,  at  Broad  Creek  hun- 
dred, in  this  county,  the  defendant  caused 
and  procured  one  Flossie  Messlck  to  mis- 
carry, abort  and  bring  forth  a  child,  with 
which  she  was  then  and  there  pregnant  and 
by  him  so  supposed  to  be,  by  the  use  of  a 
certain  instrument  then  by  him  used,  and 
that  he  thereby  Inflicted  upon  her  Injuries  of 
which  she  died  in  the  city  of  Philadelphia  on 
the  8th  day  of  March  last  Under  this  in- 
dictment, if  the  evidence  shall  warrant  you 
may  find  any  one  of  four  verdicts,  viz.,  mur- 
der of  the  second  degree,  manslaughter,  as- 
sault only,  or  not  guilty. 

The  character  of  the  offense  Is  such  that  we 
deem  It  unnecessary  now  to  deflne  and  distin- 
guish the  different  degrees  of  felonious  homi- 
cide, and  will  only  say  to  you  that  murder 
of  the  second  degree,  the  offense  charged,  is 
where  the  killing  is  with  implied  malice 
aforethought  Under  a  statute  of  this  state 
every  person  who,  with  the  intent  to  procure 
the  miscarriage  of  any  pregnant  woman, 
supposed  by  such  person  to  be  pregnant,  un- 
less the  same  may  be  necessary  to  preserve 
her  life,  shall  administer  to  her,  advise  or 
prescribe  for  her,  or  cause  to  be  taken  by 
ber,  any  poison,  drug,  medicine,  or  other 
noxious  thing,  or  shall  use  any  Instrument 
or  other  means  whatever,  or  shall  aid,  assist 
or  counsel  any  person  so  intending  to  procure 
a  miscarriage,  whether  such  miscarriage  be 
accomplished  or  not  shall  be  guilty  of  a 
felony.  Rev.  Code  1852,  amended  In  1893,  p. 
d30,  c.  226.  Where,  therefore,  any  person  so 
administers  a  drug  or  uses  an  Instrument, 
contrary  to  the  provisions  of  the  said  law,  he 
Is  engaged  in  the  commission  of  a  felony; 
and,  if  the  death  of  the  pregnant  woman 
results  from  his  act  the  law  Implies  malice, 
and  the  perpetrator  thereof  would  be  guilty 
of  murder  of  the  second  degree. 

Should  you  be  satisfied,  therefore,  beyond 
a  reasonable  doubt,  that  Andrew  J.  Fleet- 
wood, the  defendant  on  or  about  the  30tb  day 
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of  Jaoaary,  1906 — ^the  date  not  being  mate- 
rial, If  the  time  proved  by  the  state  was  be- 
fore the  finding  of  this  indictment  and  within 
two  years  next  after  the  commission  of  the 
offense — did  canse  Florence  Messlck  to  mla- 
Carry  by  the  use  of  an  Instrument  as  set  forth 
in  the  Indictment,  she  then  and  there  being 
pregnant,  and  supposed  or  known  by  him  to 
be  pregnant,  and  that  she  died  from  Injuries 
received  In  effecting  said  miscarriage,  you 
would  be  relieved  of  any  doubt  as  to  the  exis- 
tence of  malice  or  as  to  the  grade  of  the 
crime,  because  In  such  case  malice  Is  conclu- 
sively implied  by  law,  and  your  verdict  should 
be  guilty  of  murder  of  the  second  degree.  It 
would  be  no  defense  or  mitigation  of  the 
crime  that  the  deceased  woman  consented  to, 
or  even  solicited  him  to  perform,  such  an  op- 
eration. 

This  case  lies  within  a  very  narrow  com- 
pass. It  is  not  disputed  by  the  defendant 
that  Flossie  Messlck  had  a  miscarriage  about 
the  time  alleged,  or  that  she  died  some  five  or 
■ix  weeks  thereafter ;  but  he  claims  that  he 
did  not  produce  the  miscarriage,  or  that,  even 
If  he  did,  the  death  of  Flossie  Messlck  did  not 
resnlt  therefrom. 

Tou  have  in  evidence  In  this  case  the  dying 
declarations  of  Flossie  Messlck.  We  have 
been  asked  by  the  defendant's  counsel  to 
charge  as  to  the  degree  of  credit  to  be  given 
by  yon  to  such  declarations.  Baron  Alderson, 
in  B.  R.  v.  Ashton,  2  Lewln,  C.  C.  147,  cited 
In  1  Roscoe's  Criminal  Evidence  (8  Am.  Ed.) 
p.  63,  lays  down  this  role:  "When  a  party 
comes  to  the  conviction  that  he  is  about  to 
die,  he  is  in  the  same  practical  state  as  if 
called  on  In  a  court  of  justice  under  the 
sanction  of  an  oath,  and  his  declarations  as 
to  the  canse  of  his  death  are  to  be  considered 
equal  to  an  oath ;  but  they  are  nevertheless 
oi>ea  to  observation,  for,  though  the  sanction 
Is  the  same,  the  opportunity  of  investigating 
the  truth  Is  very  different,  and  therefore  the 
accused  Is  entitled  to  every  allowance  and 
benefit  he  may  have  lost  by  the  absence  of 
the  opportunity  of  more  full  Investigation  by 
the  means  of  cross  examination."  Our  courts, 
in  State  v.  Frazer,  Houst.  Cr.  Cas.  186,  say: 
"In  such  a  situation,  and  In  view  of  the  death 
which  he  fully  apprehends  and  believes  In  his 
own  mind  to  be  surely  and  Inevitably  ap- 
proaching and  near  at  hand,  the  conscious 
solemnity  of  the  occasion,  and  his  duty  to 
speak  the  truth  and  nothing  bnt  the  truth. 
Is  rightly  assumed  in  law  to  Invest  his  decla- 
rations made  under  such  circumstances  with 
as  high  a  sanction  and  as  much  credibility  as 
if  m.ide  under  the  obllgntlons  of  an  oath  duly 
and  formally  administered  in  a  court  of  jus- 
tice under  ordinary  circumstances." 

To  convict  of  the  offense  charged  In  the 
Indictment,  Indeed  of  any  crime,  It  is  Incnm- 
bent  upon  the  state  to  prove  every  material 
element  of  the  crime  to  your  satisfaction  be- 


yond a  reasonable  doubt  If  there  t>e  a  rea- 
sonable doubt  of  his  guilt,  the  accused  should 
be  acquitted;  for  every  accused  person  is 
presumed  to  be  Innocent  until  he  is  so  proven 
to  be  guilty.  Such  a  doubt,  however,  must 
be  a  reasonable  one  under  all  the  circumstan- 
ces of  the  case,  and  must  grow  out  of  the 
evidence.  It  must  not  t>e  a  fanciful  doubt,  a 
visionary,  speculative,  or  sympathetic  one, 
but  such  a  doubt  as  upon  careful  and  con- 
scientious consideration  of  all  the  evidence 
you  feel  constrained  to  entertain.  Governed 
by  the  principles  of  law  we  have  just  an- 
nounced In  this  charge.  It  Is  now  your  duty 
carefully  and  conscientiously  to  determine 
the  verdict  you  are  to  render. 

If  you  t>elleve  that  Flossie  Messlck  came  to 
her  death  by  reason  of  the  miscarriage  caused 
by  Andrew  J.  Fleetwood,  when  the  same  was 
not  necessary  to  preserve  her  life,  which  he 
procured  by  the  use  of  an  Instrument,  as  set 
forth  in  the  indictment,  she  at  the  time  being 
pregnant,  and  supposed  to  t>e  so  by  him,  his 
offense  would  l>e  murder  of  the  second  degree, 
and  you  sliould  so  find  by  your  verdict  If 
you  should  not  so  t>elleve,  however,  bnt  should 
l>e  satisfied  that  her  death  was  cansed  by  the 
unlawful  act  of  the  def^idant  without  mal- 
ice, jour  verdict  Shonid  be  manslaughter. 

Should  yon  be  satisfied  from  the  evidence 
that  he  is  not  guilty  of  either  murder  of  the 
second  degree  or  of  manslanghter,  but  ttiat 
be  did  nnlawfully  assault  Flossie  Messlck, 
your  verdict  should  be  guilty  of  an  assault, 
inasmuch  as  the  law  of  this  state  expressly 
provides  that  upon  the  trial  of  any  person  for 
any  felony  whatever  (capital  cases  only  ex- 
cepted), where  the  crime  diarged  shall  include 
an  assault  against  the  person.  It  shall  be 
lawful  for  the  jury  to  acquit  of  the  felony, 
and  find  a  verdict  of  guilty  of  assault  against 
the  person  indicted,  if  the  evidence  sliall  war- 
rant such  finding.  If  yon  believe  from  the 
evidence  that  the  defendant  contrary  to  the 
statute  In  that  behalf,  used  an  instrument 
upon  Flossie  Messlck  with  Intent  to  procure  a 
miscarriage,  she  being  pregnant  and  so  sup- 
posed to  be  by  nim,  ev&i  though  her  death 
did  not  result  from  such  miscarriage,  yet 
such  act  being  unlawful,  would  constitute  an 
assault  In  law,  and  yon  should  so  find  I«y  your 
verdict 

TMa  case  is  one  of  grave  moment  and  we 
commend  It  to  your  most  careful  and  con- 
scientious consideration.  The  crime  charged 
Is  a  heinous  one,  one  upon  which  the  law  of 
this  state  has  set  the  brand  of  Infamy.  If 
this  defendant  has  been  proven  guilty  of  the 
crime  charged.  It  is  your  duty  fearlessly  and 
conscientiously  so  to  find  by  your  verdict; 
but  If  It  be  not  so  proven,  it  is  equally  your 
duty  to  acquit  him. 

Verdict  not  guilty.  * 
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STATB  y.  DZZO. 

(Court  of  Oyer  and  Terminer  of  Delaware. 
New  Castle.     Feb.  13,  1907.) 

1.  Criminal  Law— Etidencb— Res  GtBix. 

Where  a  witness  was  called  upataira  on 
the  nleht  of  the  shooting  to  where  decedent  la^ 
in  bed,  but  was  unable  to  state  bow  Ions  it 
was  after  the  shooting,  he  was  not  entitled  to 
testifr  to  a  conversation  had  between  him  and 
deceased  aa  res  gestn. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  14.  Criminal  Law,  i  SSO.] 

2.  Saicb— BviDinox. 

In  a  prosecution  for  homicide,  a  witness 
who  conversed  with  deceased  after  the  shooting 
could  not  testify  whether  she  said  she  had  been 
shot. 

[EM.   Note.— For   cases   In    point,   see   Cent. 
Dig.  vol.  14,  Criminal  Law,  |  937.] 

3.  Homicide— Dtino     Declarations— Sbrsk 
or  iMPENDiNo  Death. 

Decedent,  after  having  been  shot,  said  to 
witness:  "Codfather,  they  are  going  to  take 
me  awar.  I  am  going  to  die.  xou  take  care 
of  my  cnildren."  Slie  then  showed  witness  the 
wound  and  made  a  declaration  in  reference  to 
her  injuries.  Held,  that  such  declaration  was 
competent  as  a  dying  declaration. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  26,  Homicide,  {|  43(MS7.] 

4.  Criminal   Law— Etidencb— Reustanot. 

In  a  prosecution  for  homicide,  a  statement 
by  deceased,  before  death,  that  she  did  not  want 
defendant  to  bb  arrested  and  that  she  wanted 
witness  to  take  care  of  her  children,  was  im- 
material and  irrelevant 

6.  Homicide— Dtinq  I^clabatiorb— Contra- 
diction. 

Where,  in  a  prosecution  for  homidds.  de- 
fendant introduced  deceased's  dying  declant- 
tions,  the  state  was  thereupon  entitied  to  in- 
troduce contradictory  statements  made  by  de- 
ceased about  the  same  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Homicide,  §  461.] 

e.  Same— Limitation   of   Witnessed— Homi- 
cide Case. 

The  rule  limiting  parties  to  six  witnesses 
testifying  to  the  same  point  is  applicable  to 
a  homicide  case. 

7.  Indictment— First   Degree   Murder— In- 

CLITDBD  OrFENBES. 

IJnder  an  indictment  for  murder  in  the  first 
degree,  the  jury  may  find  defendant  guilty  of 
that  offense,  murder  in  the  second  degree,  man- 
slaughter, or  not  guilty. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Indictment  and  Information,  {  693.] 

8.  Homicide— Degrees. 

Murder  in  the  first  degree  is  where  de- 
fendant killed  deceased  witn  express  malice 
aforethought:  that  is,  with  a  sedate,  deliberate 
mind  and  a  formed  design  to  kill. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.    26,    Homicide,    IS    35-38.] 

9.  Same— Second    Degree    Murder. 

Murder  in  the  second  degree  is  a  killing 
with  implied  malice ;  that  is,  without  design 
or  premeditation,  but  under  the  influence  of  a 
depraved  heart  and  with  a  cruel  and  wicked 
indifference  to  human  life. 

[E<d.  Note^— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  SS  35,  89,  40.] 

10.  Samb— Implied  Malice. 

Where  a  killing  is  done  with  a  deadly 
weapon,  it  is  presumed  to  have  l>een  malicious, 
la  the  absence  of  evidence  to  the  contrary ;  and 


the  burden  of  showing  the  contrary  is  on  the 
accused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  {  269.] 

11.  Same— Manslauobtsb. 
Manslaughter  is  where  one  person  unlaw* 

fully   kills  another  without  malice. 

[Ed.  Note.— For  cases  in  iraint  see  Cent  Dig. 
vol.  28,  Homicide,  {  52.] 

12.  Same— Dtinq  Declarations— Weight. 
Dyin^  declarations  are  entitled  to  the  same 

consideration   and  credit  whether  in   favor  of 
the  state  or  defendant 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Homicide,  fS  463,  464.] 

13.  Criminal  Law— Reasonable  X>&ubt. 

In  a  criminal  prosecution,  defendant  is 
presumed  to  be  innocent  until  his  guilt  is  proved 
to  the  satisfaction  of  the  jury  beyond  a  reason- 
able doubt ;  but  such  doubt  must  not  be  a  mere 
fanciful,  vague,  speculative,  or  possible  doubt 
but  a  reasonable,  substantial  doubt,  remaining 
after  a  careful  consideration  of  all  the  evidence. 
[E^  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {}  1267,  1268,  19o£- 
1922.] 

Mlckele  TJzzo  was  indicted  for  murder  and 
found  not  guilty. 

Argued  before  LORE,  C.  J.,  and  PENNB- 
WILL  and  BOYCB,  JJ. 

Daniel  O.  Hastings,  Deputy  Atty.  Gen.,  for 
the  State.    J.  Frank  Ball,  for  defendant 

At  the  trial.  Antonio  Destafano,  a  witness 
called  on  behalf  of  the  state,  having  testi- 
fied that  be  was  at  the  bouse  of  the  prisoner 
and  saw  his  wife  previons  to  the  shooting, 
and  that  abont  three-quarters  of  an  hoar  lat- 
er he  returned,  and  there  was  a  crowd  going 
In  the  prisoner's  boose,  and  the  witness  went 
In  too,  and,  upon  going  to  the  bedroom,  found 
the  prisoner's  wife  lying  on  the  bed,  having 
been  wounded  by  a  pistol  shot  In  the  left 
side  of  the  abdomen,  was  asked  by  the  Depu- 
ty Attorney  Qeneral  wbat  Kathrlna  A.  Uzzo 
then  said  to  bim  as  to  how  she  bad  been 
hurt. 

This  was  objected  to  by  Mr.  Ball,  counsel 
for  defendant  as  not  part  of  the  res  gestae, 
and,  not  being  a  dying  declaration,  was  In- 
admissible. 

The  Deputy  Attorney  General  stated  that 
the  testimony  was  offered  as  part  of  the 
res  gestae. 

PENNEWILL,  J.  We  think  It  is  not  ad- 
missible. 

Petro  Ferano,  a  witness  sworn  on  behalf 
of  the  state,  testified  that  on  the  night  of  the 
shooting  the  first  he  knew  of  the  trouble 
was,  while  he  was  sleeping  downstairs,  Mike, 
the  prisoner,  called  him  from  upstairs,  say- 
ing. "Uncle  Peter!  Uncle  Peter!  light  the 
lamp  becanse  I  have  got  to  come  downstairs." 
The  witness  continued:  "I  got  up  with  my 
nlghtclothes  on,  and  I  Hghted  the  lamp,  and 
then  Mike  came  down,  and  I  heard  his  wife 
and  his  children  hollering,  and  I  said  to  Mike, 
'What  is  the  trouble?'  Mike  said:  'Keep 
quiet,  Peter.  I  was  cleaning  the  revolver, 
and  the  shot  went  off,  and  I  hit  my  wife  in 
her  hand,  and  now  I  am  going  for  the  doctor ' 
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And  be  got  his  coat  and  went  out.  So  I  left 
the  lamp  downstaln,  and  I  ran  upetain,  be- 
cause she  was  hollering  'Uncle  Peter!  Uncle 
Peter !'  She  lay  on  the  bed,  and  I  said,  'What 
is  the  matter?"' 

Mr.  Ball,  for  the  defendant,  here  Interrupt- 
ed with  an  objection  to  the  witness  stating 
anything  that  the  deceased  said  as  to  the 
cause  of  the  Injury,  there  being  no  evidence 
as  to  the  time  ^at  elapsed  between  the 
firing  of  the  revolver  and  the  time  the  wit- 
ness went  upstairs;  that  such  testimony  was 
not  admissible,  therefore,  as  part  of  the  res 
gest». 

The  Witness  then  testified  that  be  did  not 
know  how  long  It  was  from  the  time  the  de- 
ceased was  hurt  until  he  went  upstairs,  be- 
cause be  never  beard  the  report  of  the  re- 
volver, but  that  It  may  have  been  five  or  ten 
minutes.  The  witness  further  stated  that 
It  was  somewhere  around  five  or  ten  min- 
utes from  the  time  he  went  upstairs  to  the 
room  of  the  deceased  until  Destafano  came 
up  there.  The  witness  was  then  asked: 
"What  did  this  woman  say  to  you  when  you 
went  Into  that  room?" 

Objected  to  by  counsel  for  defendant  as 
not  part  of  the  res  gestae. 

PBNNEWILL,  J.  We  think  It  is  too  un- 
certain and  vague  as  to  what  time  bad  elaps- 
ed between  the  shooting  and  the  conversation 
that  you  seek  to  introduce,  and  that  the  ques- 
tion is  not  admissible. 

"Q.  Did  she  say  whether  or  not  she  had 
been  shot?" 

Objected  to  by  counsel  for  prisoner  on  the 
same  ground  as  before  stated. 

PBNNEWILIi,  J.  We  sustain  the  objec- 
tion. He  can  describe  the  wound  and  tell  as 
to  what  be  saw. 

Alexander  Patella,  being  sworn  as  a  wit- 
ness on  behalf  of  the  defendant,  testified  that 
at  the  time  they  took  the  deceased  away  and 
put  her  In  the  ambulance  she  said  to  the  wit- 
ness: "Godfather,  they  are  going  to  take  me 
away.  I  am  going  to  die.  You  take  care  of 
my  children."  The  witness  was  then  asked 
the  following  question:  "After  she  said  to 
you  she  was  going  to  die  and  showed  the 
wound,  what  did  you  say  then  to  her,  about 
how  it  happened  or  anything  of  that  kind?" 

Objected  to  by  the  Deputy  Attorney  Gen- 
eral, because  su£9cient  facts  had  not  been 
!<hown  to  admit  the  statement  as  a  dying 
declaration. 

PENNEWILL,  J.  We  think,  taking  into 
consideration  all  this  testimony,  that  what- 
ever she  may  have  said  was  in  contemplation 
or~Inip«!fia<og  death  and  under  the  belief 
that  she  would  die.  We  therefore  hold  that 
the  question  is  admissible. 

"A.  I  asked  her  what  was  the  trouble  and 
bow  this  happened,  and  she  said  that  Mlckele 
was  turning  the  revolver,  and  the  shot  went 
off  and  hit  me,  and  it  was  an  accident. 

"Q.  What  else  did  she  say  to  you  about 
this  shooting  Just  before  being  taken  to  the 


ambulance?  A.  She  said:  'Godfather,  Slike 
is  not  at  fault,  and  I  want  him  not  to  be 
arrested  and  to  take  care  of  the  children.' " 

The  above  answer  Is  objected  to  by  tbe 
Deputy  Attorney  General,  and  motion  is 
made  to  strike  it  out,  on  the  ground  that  it 
la  Immaterial  and  states  a  oonclnsion  of 
law. 

PENNEWILL,  X  We  think  that  part  of 
the  answer  which  refers  to  her  desire  not  to 
have  the  defendant  arrested  and  to  take 
care  of  her  children  should  be  excluded,  but 
the  part  in  which  she  says  that  It  was  not 
the  defendant's  fault  should  remain  in. 

The  witness  Glocondlna  Patella,  being  pro- 
duced on  behalf  of  the  defendant,  testified 
that  she  saw  Kathrlna  A.  Uzzo,  the  wife  of 
the  defendant,  in  the  front  room  shortly  after 
the  shooting,  whai  she  said  to  the  witness. 
"I  feel  like  dying  any  moment,"  and  then 
showed  witness  the  wound,  and  when 
asked  bow  It  happened  she  said:  "God- 
mother, It  was  an  accident  Mike  was  turn- 
ing bis  revolver,  and  the  shot  went  off  and 
bit  me." 

The  state  In  rebuttal  recalled  the  witness 
Peter  Ferano  and  asked  him  the  following 
question:  "After  yon  got  upstairs  where 
Mrs.  Ueeo  was,  how  soon  was  it  before  God- 
mother Glacondlna  Patella  came  in?  A.  I 
had  no  timepiece  in  my  hand,  but  five  or  ten 
minutes.  Q.  Did  Kathrlna  A.  Uzzo  say  any- 
thing to  you  about  whether  or  not  she  was 
going  to  die?  A.  No,  sir.  Q.  Wbat  was  It 
this  woman  said  to  you?" 

Objected  to  by  Mr.  Ball,  counsel  for  de- 
fendant, as  Inadmissible,  not  being  a  dying 
declaration. 

Mr.  Hastings,  Deputy  Attorney  General, 
stated  that  the  testimony  was  admissible,  be- 
ing offered  for  the  purpose  of  contradicting 
the  dying  declaration  already  put  in  evldencs 
on  behalf  of  the  defendant,  citing  State  v. 
Lodge,  9  Houst  542.  33  Atl.  312. 

PENNYWILL,  J.  The  principle  is  this: 
That  the  defendant  put  in  the  dying  declara- 
tion of  the  deceased,  and,  as  she  Is  not  here 
for  the  purpose  of  cross-examination,  in  the 
place  of  that  the  state  can  contradict  it  b.v 
statements  which  she  made  about  the  same 
time.  It  was  done  in  the  Fleetwood  Case,  65 
Atl.  T72.    We  overrule  the  objection. 

Exception  noted  for  defendant 

"A.  I  went  upstairs  in  the  room,  and  the 
woman  was  lying  on  the  bed,  and  she  said, 
'Uncle  Peter!  Uncle  Peter!  he  killed  me! 
he  killed  me!'" 

During  the  introduction  of  testimony  on 
behalf  of  the  defendant,  six  witnesses  were 
asked  by  defendant's  counsel  what  It  any- 
thing, the  wife  of  the  defendant  said  to 
them  as  to  how  the  shot  occurred,  to  which 
the  reply  was  uniformly  made  that  Mike 
was  not  at  fault  at  all,  and  that  the  shot 
went  off  accidentally.  A  seventh  witness  be- 
ing called  by  defendant's  counsel  and  asked 
the  some  question,  the  Deputy  Attorney  Gen- 
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eral  objected  on  tbe  ground  that  under  the 
rule  of  court  only  bIz  witnesses  were  allowed 
to  testify  upon  the  same  point 

Mr.  Ball,  for  defendant,  contended  that 
while  such  might  be  the  rule  In  certain  cases, 
as,  for  Instance,  upon  the  point  of  character, 
yet  such  a  rule  was  never  laid  down  In  a 
murder  case;  that  where  a  man  was  being 
tried  for  his  life  the  widest  latitude  should 
be  and  Is  glTOi  by  all  courts  In  the  matter 
of  evidence. 

PENNBWIIiU  X  We  know  of  no  distinc- 
tion having  been  made  In  this  court  In  this 
regard  between  murder  cases  and  other  cases. 
There  must  be  some  limit  when  It  I9  the 
Identical  question,  and  we  think  the  rule  of 
court  should  be  enforced  In  this  as  In  any 
other  case. 

We  sustain  tbe  objection. 

PENNEWILL,  J.  (charging  the  jury).  The 
prisoner,  Mickele  tJzzo,  Is  charged  in  this  in- 
dictment with  the  crime  of  murder  of  the 
first  degree.  It  is  claimed  by  the  state  tliat 
the  defoidant,  on  December  8,  1806,  at  bis 
borne  in  this  city,  willfully  and  maliciously 
shot  Kathrlna  A.  tJzzo,  his  wife,  with  a  pistol, 
thereby  causing  her  death  and  committing 
the  crime  of  murder.  It  is  claimed  by  the 
defendant  that  the  killing  of  bis  wife  was 
not  unlawful,  but  entirely  accidental.  Under 
this  Indictment  you  may  find  any  one  of 
four  verdicts,  as  the  evidence  shall  warrant: 
Mnrder  of  the  first  degree,  as  charged  In 
tbe  Indictment;  murder  of  the  second  degree; 
manslaughter;  or  not  guilty. 

Murder  In  the  first  degree  is  where  tbe 
crime  Is  committed  with  express  malice  afore- 
tboogbt  Express  malice  may  be  defined  to 
be  where  one  person  kills  another  with  a 
sedate,  deliberate  mind  and  formed  design, 
which  formed  design  to  kill  may  be  manifest- 
ed in  many  ways,  as,  for  Instance,  by  lying 
In  wait  for  the  deceased,  by  antecedent  men- 
aces or  threats,  by  former  ill  will,  secret 
enmity,  or  sullen  malevolence  towards  the 
deceased,  or  by  any  other  circumstances  cal- 
culated to  disclose  the  Inward  fatal  purpose 
or  Intention  of  the  accused  towards  his  vic- 
tim. If  a  design  or  intention  to  take  life  be 
bat  the  conception  of  a  moment.  It  Is  su£S- 
cient.  If  the  slayer  had  time  for  thought, 
and,  thinking  but  for  a  moment,  did  Intend 
to  kin,  and  In  fact  did  kill,  It  Is  Just  .the 
same  In  legal  contemplation  as  If  he  had  in- 
tended it  for  a  length  of  time,  and  killing 
under  such  circumstances  Is  held  to  be  both 
deliberate  and  premeditated.  In  order,  there- 
fore, to  find  a  verdict  of  murder  in  the  first 
degree,  you  must  be  satisfied  that  tbe  pris- 
oner killed  the  deceased  with  express  malice 
aforethought;  that  is,  with  a  sedate,  deliber- 
ate mind  and  formed  design  to  kill. 

Mnrder  in  the  second  degree  Is  where  the 
crime  Is  committed  with  implied  malice;  that 
lb,  where  tbe  malice  is  not  express,  as  in 
mnrder  of  tbe  first  degree,  but  is  an  infer- 
ence or  conclusion  of  law  from  facts  actually 


proved.  It  is  where  there  Is  no  deliberate 
mind  or  formed  design  to  take  life,  but 
where  the  killing  was  done  without  Justifica- 
tion or  excuse  and  without  provocation,  or 
without  8u£BcIent  provocation  to  reduce  the 
offense  to  manslaughter.  For  example,  where 
tbe  killing  was  committed  without  design 
and  premeditation,  but  under  tbe  influence 
of  a  wicked  and  depraved  heart,  or  with  a 
cruel  and  wicked  indlfterence  to  human  life, 
the  law  implies  malice  and  makes  the  offense 
murder  of  the  second  degree.  In  order,  there- 
fore, to  find  a  verdict  of  murder  in  the  sec- 
ond degree,  yon  must  be  satisfied  that  the 
prisoner  killed  the  deceased  with  Implied 
malice.  Malice,  however.  Is  implied  by  law 
from  every  unlawful  and  cruel  act  committed 
by  one  person  against  another,  however  sud- 
den that  may  be ;  for  the  law  considers  that 
he  who  does  an  unlawful  and  cruel  act  vol- 
untarily does  it  maliciously.  If  death  en- 
sues from  an  unlawful  and  cruel  act  of  vio- 
lence on  tbe  part  of  the  slayer,  in  the  ab- 
sence of  adequate  or  sufficient  provocation, 
tbe  law  implies  that  such  act  was  done  ma- 
liciously, and  the  crime  Is  murder  In  the  sec- 
ond d^ree. 

It  Is  incumbent  upon  the  state  to  prove 
every  material  element  of  the  crime  charged 
to  your  satisfaction  beyond  a  reasonable 
doubt  before  you  can  find  a  verdict  of  guilty 
In  this  case.  Malice  is  an  essential  element 
of  the  crime  charged  In  this  Indictment  and 
must  be  proved  Just  as  any  other  material 
element  of  the  charge.  Without  malice  there 
can  be  no  murder.  Where  the  killing  Is 
shown  to  have  been  done  with  a  deadly 
weapon,  such  as  a  pistol,  it  is  presumed  to 
have  been  done  maliciously,  in  the  absence 
of  evidence  to  the  contrary,  and  the  burden 
of  showing  the  contrary  is  on  the  accused ; 
for  the  usual  and  probable  consequences  of 
the  act  are  presumed  In  law  to  have  l>een 
Intended  by  the  person  using  the  deadly 
weapon.  If  death  is  produced  by  the  use 
of  a  deadly  weapon,  great  must  be  the  provo- 
cation to  reduce  the  killing  from  murder  to 
manslaughter. 

Manslaughter  is  where  one  person  unlaw- 
fully kills  another  without  malice;  for  ex- 
ample, where  one  In  a  sudden  affray,  In 
tbe  heat  of  blood,  or  in  a  transport  of  pas- 
sion, infilcts  a  mortal  wound,  without  time 
for  reflection  or  for  the  passions  to  cool.  In 
order  to  reduce  the  crime  to  manslaughter 
the  provocation  must  be  very  great,  so  great 
as  to  produce  such  a  transport  of  passion  as 
to  render  the  person  for  the  time  being  deaf 
to  tbe  voice  of  reason.  While  murder  pro- 
ceeds from  a  wicked  and  depraved  spirit,  and 
is  characterized  by  malice,  manslaughter  re- 
sults, not  from  malice,  but  from  unpre- 
meditated and  unreflecting  passion. 

Dying  declarations  are  entitled  to  the  same 
consideration  from  the  Jury,  and  should  be 
given  the  same  weight  and  credit,  whether 
In  favor  of  the  state  or  defendant. 

In  every  criminal  prosecution  the  defend- 
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ant  is  presumed  to  b«  Innooent  until  his 
pillt  iB  proved  to  the  Batlsfactlon  of  the 
Jury  beyond  a  reasonable  doubt  If,  after 
carefully  and  conscientiously  considering  and 
weighing  all  the  evidence  In  the  case,  you 
should  entertain  a  reasonable  doubt  of  the 
guilt  of  the  prisoner,  you  should  give  him 
the  benefit  of  such  doubt,  and  your  verdict 
should  be  not  guilty.  But  such  a  doubt 
must  not  be  a  mere  fandfnl,  vague,  specu- 
lative, or  possible  doubt,  but  a  reasonable, 
substantial  doubt  remaining  In  your  minds 
after  a  careful  consideration  of  all  of  the 
evidence,  and  such  a  doubt  aa  reasonable, 
fiiir-minded,  and  conscientious  men  would 
entertain  under  all  the  facts  and  circumstan- 
ces of  the  case  as  shown  by  the  evidence. 
Now,  gentlemen.  If  you  should  believe  from 
the  evidence  that  the  defendant  killed  his 
wife  with  express  malice  aforethought — ^that 
Is.  with  a  sedate,  deliberate  mind  and  formed 
design  to  kill — your  verdict  should  be  guilty 
In  manner  and  form  as  he  stands  Indicted, 
namely,  of  murder  In  the  first  degree.  If 
you  should  believe  that  the  defendant  killed 
his  wife,  not  with  express  malice,  but  with 
Implied  malice — that  Is,  not  with  a  deliberate 
mind  and  fmrmed  design  to  kill,  but  with  a 
wicked  and  depraved  heart  and  with  a  cruel 
and  wicked  indifference  to  human  life — ^yonr 
verdict  should  be  guilty  of  murder  In  the  sec- 
ond degree.  If  you  should  believe  that  the  de- 
fendant killed  his  wife  unlawfully,  but  with- 
out malice,  express  or  Implied,  your  verdict 
should  be  guilty  of  manslaughter.  If  you 
should  not  be  satisfied  beyond  a  reasonable 
doubt  that  the  defendant  killed  his  wife 
maliciously  or  unlawfully,  your  verdict 
should  be  not  guilty. 

Verdict,  not  guilty. 


SXMBONB  V.  LINDSAY. 

(Saperior  Court  of  Delaware.    New  Castle. 

Feb.  27,  1907.) 

1.  DAICAOKS— PKBSONAX.     iNJinilKS— BZFBRSIS 

— Recovebt. 

Where  the  declaration  In  an  action  for 
personal  Injnries  only  demands  judgment  for 
money  laid  out  and  expended,  a  bill  rendered 
to  plaintiff  for  medical  services  which  he  has 
not  paid  ia  inadmissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  H  251,  445.] 

2.  Highways— Right  to  ITsk. 

A  public  tiigliway  is  open  to  the  reasonable, 
common,  and  equal  use  of  the  people  on  foot 
or  in  vehicles,  mciuding  an  automobile. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Highways,  SS  456-458.] 

3.  Sams— Case  in  Use  or  Highway. 

In  using  a  public  highway,  all  persons 
are  bound  to  the  exercise  of  reasonable  care  to 
prevent  accidents,  which  care  must  be  In  pro- 
portion to  the  danger  in  each  case. 

(E^  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Highways,  i  459.] 

4.  Same. 

One  undertaking  to  pass  another  on  a  high- 
war   going    in    the   same   direction   must   take 


reasonable  care  so  as  not  to  injnre  Um,  and 
is  liable  for  consequences  resulting  from  ne^i- 
gence. 

[Ed.  Note. — ^For  cases  in  point  sea  Cent^  Dig. 
vol.  26,  Highways,  |  466l] 

6.  Sake. 

A  person  operating  an  antomobile  on  a 
public  highway  must  use  reasonable  care  in  its 
operation,  move  it  at  a  rate  of  speed  reason- 
able nnder  the  circumstances,  and  canse  it  to 
slow  up  or  stop,  if  need  be,  when  danger  is 
imminent  which  by  the  exercise  of  reasooable 
care  can  be  seen  in  time  to  avoid  accident 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  26,  Highways,  |  460.] 

6.  Sake. 

A  person  operating  an  antomobile  on  a 
public  highway  and  a  traveler  on  foot  are  both 
required  to  use  such  reasonable  care  as  the 
circumstances  require;  an  Increase  of  care  be- 
ing required  where  there  is  an  increase  of 
dsjiger. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Highways,  U  459,  460j 

7.  Same. 

A  traveler  by  foot  on  a  public  highway  Is 
required  to  use  reasonable  care  to  avoid  col- 
lision with  a  vehicle,  and,  where  he  sees  the 
vehicle  before  it  strikes  him,  he  must  avoid 
Injury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Highways,  |  460.] 

8.  Same. 

If  a  person  operate  an  automobile  on  a 
public  highway  at  such  a  high  rate  of  speed 
as  to  prevent  him  from  maintaining  control 
of  it  the  rate  of  speed  is  unreasonable,  and 
he   is  negligent 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Highways,  i  46a] 

9.  Same. 

Where  a  traveler  by  foot  on  a  highway 
contributed  to  an  accident  occasioned  by  his 
being  struck  by  an  automobile,  he  cannot  re- 
cover, though  the  operator  of  the  antomobile 
was  negligent  unlesa  the  negligence  of  the 
latter  alone  was  the  proximate  cause  of  the 
injury. 

[Ed.  Note.— For  cases  in  point  tee  Cent  Dig. 
vol.  25,  Highways,  Si  460,  470.] 

10.  NeOLIGEROE— CONTHIBUTOBT  NeGUOENCE. 

A  i>erson  who,  in  an  effort  to  avoid  im- 
mediate danger,  in  the  exigency  of  the  moment 
suddenly,  and  without  time  for  reflection,  pats 
himself  in  the  way  of  other  perils  without 
fault  is  not  guilty  of  contributory  negligence: 
but  if  he  walks  into  a  danger  that  the  observ- 
ance of  due  care  would  have  enabled  him  to 
avoid,  he  is  guilty  of  contributory  negligence. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,  if  92,  99.] 

11.  Sauk— INEVITABI.E  Accident. 

An  accident  to  a  traveler  on  a  highway, 
struck  by  an  automobile,  happening  without 
negligence  on  the  part  of  the  operator  of  the 
automobile,  is  an  unavoidable  accident  and  the 
traveler  _  cannot  recover  therefor. 

[Eid.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,  i  80.] 

12.  EviDEROB— Weight   and   Sufficiency. 

Where  the  testimony  is  conflicting,  the 
jury  should  endeavor  to  reconcile  it ;  and,  when 
this  cannot  l>e  done,  they  must  estimate  and 
weigh  the  value  of  the  testimony  on  the  respec- 
tive sides,  and  give  their  verdict  to  that  side  on 
which  the  testimony  is  of  the  greatest  weight. 
[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  S  2424.] 

13.  Sake. 

The  jury,  in  estimating  the  weight  of  testi- 
mony, should  consider  the  witnesses'  means  of 
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knowledge  of  the  facts  about  which  they  testi- 
fied, their  intelligence,  apparent  truthfulness, 
and  any  other  facts  appearing  in  evidence  with 
respect  to  the  witnesses  that  show  the  reliability 
of  their  statements. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  aO,  EJvidence,  {  2437.] 

14.  Saks. 

Where  admissions  by  a  party  to  an  action 
adverse  to  his  interests  are  proved,  the  admis- 
sions are  entitled  to  peculiar  weight,  because 
men  are  presumed  not  to  make  admissions 
against  their  interests. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  20,  Evidence,  |  lOSO.] 

16.   HlOHWAT»— INJTJBT     TO     TBAVSUCB— BVI- 
DENCK. 

To  enable  a  traveler  on  foot  on  a  highway 
to  recover  for  injury  sustained  by  being  struck 
by  an  automobile,  he  must  show  by  the  weight 
of  the  evidence  that  the  negligence  which 
proximately  caused  the  accident  was  the  neg- 
ligence of  defendant  in  the  operation  of  the 
aatomoUle. 

le.  DaICAOKS  — FlBSORAI.  IRJUBT  —  MKASXniB 

or  Dakaobb. 

A  verdict  for  personal  injuries  should  be 
for  snch  a  sum  as  will  reasonably  compensate 
plaintiff  for  the  injuries  he  has  proved,  in- 
clnding  therein  his  loss  of  time  and  wages,  his 
pain  and  suffering  in  the  past,  and  such  as 
may  come  to  him  in  the  future  as  a  result  of 
the  injury,  and  also  for  any  permanent  In- 
jaries. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  H  222-269.] 

Action  by  Alberto  Simeone  against  Joseph 
Horace  Lindsay.    Verdict  for  plaintiff. 

Action  on  the  case  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sus- 
tained by  reason  of  being  run  into,  knocked 
down,  and  run  over  by  an  automobile  oper- 
ated by  the  defendant 

Argued  before  LORE,  0.  J.,  and  PENND- 
WILL,  J. 

Leonard  B.  Wales,  for  plaintiff.  James  W. 
Ponder,  for  defendant 

At  the  trial  counsel  for  plaintiff  offered  in 
evidence  a  bill  purporting  to  be  for  medical 
attendance  upon  the  defendant  at  the  Dela- 
ware Hospital,  which  the  testimony  showed 
had  been  handed  to  the  witness  Carmen  Di 
Mare  by  a  nurse  at  the  Delaware  Hospital, 
and  wblch  said  Di  Mare  handed  to  the  plain- 
tiff. The  latter  testified  that  be  bad  not  paid 
the  bill. 

Mr.  Ponder  objected  to  the  bill's  going  in 
evidence  on  the  ground  that  the  allegations  in 
the  narr.  covered  only  money  laid  out  and 
expended  by  the  plaintiff  and,  as  the  latter 
had  not  paid  the  bill,  it  was  irrelevant  under 
the  pleadings. 

PEMNEWILL,  J.  We  think  that  the  hospi- 
tal bill  shonld  not  be  admitted  In  evidence, 
upon  tbe  ground  that  there  is  no  sufficient 
averment  In  the  declaration  covering  it  Tbe 
averment  is  for  money  laid  out  and  expended, 
and  It  has  not  been  shown  that  this  bill  has 
been  paid. 

PEXNBWILL,  J.  (charging  the  Jury).  This 
action  Is  brought  by  Alberto  Simeone,  the 


plaintiff,  against  the  defendant,  Joseph  Hor- 
ace Lindsay,  to  recover  damages  for  personal 
injuries  which  he  alleges  be  sustained  by  rea- 
son of  being  run  Into,  knocked  down,  and 
run  over  by  an  automobile  driven  and  oper- 
ated by  the  defendant  on  the  8th  day  of  Oc- 
tober, 1905,  on  tbe  Kennett  turnpike,  near 
this  city,  and  close  to  Du  Font's  schoolhouse. 
Tbe  plaintiff  alleges  that  he  and  some  com- 
panions were  walking  in  or  along  said  turn- 
pike or  road  when  the  automobile,  operated 
by  tbe  defendant  and  moving  In  tbe  same  di- 
rection at  a  rapid,  excessive  and  unreason- 
able rate  of  speed,  and  without  giving  any 
signal  or  warning  of  Its  approach  by  gong, 
bell,  or  otherwise,  ran  upon  the  plaintiff, 
knocked  him  down,  ran  over  him,  and 
broke  his  leg.  He  contends  that  the  In- 
juries he  received  were  caused  by  the  care- 
less and  reckless  manner  in  which  the  ma- 
chine was  managed  or  operated.  The  de- 
fendant denies  that  he  is  liable  In  this  ac- 
tion, for  two  reasons:  (1)  Because  he  was 
not  operating,  had  no  control  of,  or  anything 
to  do  with,  the  automobile  at  tbe  time  of  the 
accident  to  the  plaintiff;  and  (2)  because 
the  said  accident  was  not  caused  by  any  neg- 
ligence on  the  part  of  the  person  operating 
the  automobile,  but,  on  the  contrary,  the  oper- 
ator used  all  necessary  and  reasonable  care 
to  avoid  the  accident  of  which  tbe  plaintiff 
complains.  And  he  insists  that  the  injury 
was  caused  by  the  carelessness  of  the  plain- 
tiff In  stepping  In  front  of  the  machine  at  a 
time  when  it  was  too  late  for  the  driver  to 
either  stop  the  machine  or  change  Its  course. 
We  have  beoi  asked  by  the  defendant  to 
direct  you  to  find  a  verdict  for  the  defendant 
in  this  case.  This  we  declbie  to  do,  because 
we  think  it  Is  such  a  case  as  should  be  sub- 
mitted to  and  determined  by  the  jury  under 
the  evidence  you  have  heard  and  the  law  as 
we  shall  state  It  It  Is  admitted  that  the 
Kennett  tumpiice,  upon  which  the  accident  In 
question  occurred,  is  a  public  road  or  high- 
way. A  public  highway,  this  court  has  de- 
clared. Is  open  In  all  Its  length  and  breadth 
to  the  reasonable,  common,  and  equal  use  of 
tbe  people,  on  foot  or  In  vehicles.  The  own- 
er of  an  automobile  has  the  same  right  as  the 
owner  of  other  vehicles  to  use  the  highway, 
and  like  them  he  must  exercise  reasonable 
care  and  caution  for  the  safety  of  others.  A 
traveler  on  foot  has  the  same  right  to  the  use 
of  the  public  highway  as  an  automobile  or  any 
other  vehicle.  In  using  such  highway  all 
persons  are  bound  to  the  exercise  of  reason- 
able care  to  prevent  accidents.  Such  care 
must  be  in  proportion  to  the  danger  In  each 
case.  Where  one  undertakes  to  pass  another 
on  the  highway,  going  in  the  same  direction, 
he  must  take  reasonable  care  to  exercise  that 
right  so  as  not  to  injure  another,  and  would 
be  liable  for  all  consequences  resulting  from 
negligence  or  imprudence  on  his  part  It  Is 
tbe  duty  of  a  person  operating  an  automobile 
or  any  other  vehicle  upon  the  public  highway 
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to  use  reasonable  care  In  Its  operation,  to 
more  It  at  a  rate  of  speed  reasonable  under 
tbe  circumstances,  and  cause  It  to  slow  up  or 
stop,  If  need  be,  when  danger  Is  Imminent, 
and  could  by  the  exercise  of  reasonable  care 
be  seen  or  known  In  time  to  avoid  accident 
There  Is  a  like  duty  of  exercising  reasonable 
care  on  the  part  of  the  person  traveling  on 
foot  The  person  having  tbe  management  of 
the  automobile  and  tbe  traveler  on  foot  are 
both  required  to  use  such  reasonable  care, 
circumspection,  prudence,  and  discretion  as 
the  circumstances  require;  an  Increase  of 
care  being  required  where  there  Is  an  Increase 
of  danger.  And  both  are  bound  to  the  rea- 
sonable use  of  all  their  senses  for  the  preven- 
tion of  accident  and  the  exercise  of  all  such 
reasonable  caution  as  ordinarily  careful  and 
prudent  persons  would  exercise  under  like 
circumstances.  The  more  dangerous  the  char- 
acter of  the  vehicle  or  machine,  and  tbe 
greater  Its  liability  to  do  Injury  to  others, 
the  greater  the  degree  of  care  and  caution  re- 
quired In  Its  use  and  operation.  And  a  per- 
son traveling  by  foot  on  a  public  road  Is  re- 
quired to  use  reasonable  care  to  avoid  colli- 
Blon  with  a  vehicle,  and.  If  he  saw  the  ve- 
hicle Iiefore  It  struck  him,  or  by  the  reason- 
able use  of  his  senses  could  have  seen  It  in 
time  to  avoid  the  injury,  It  Is  hla  duty  to 
do  so. 

If  tbe  defendant  at  the  time  of  tbe  acci- 
dent was  running  the  automobile  at  such  a 
high  rate  of  speed  as  prevented  him  from 
maintaining  control  of  It  vuch  rate  of  speed 
was  unreasonable,  and  the  defendant  was 
negligent  If  the  negligence  of  the  plaintiff 
contributed  to  and  entered  into  tbe  accident 
at  tbo  time  the  injuries  were  received,  he 
cannot  recover,  even  though  tbe  defendant 
was  also  guilty  of  n^llgence,  because  in  such 
case  the  plaintiff  himself  would  be  guilty  of 
contributory  negligence.  The  plalntlfT,  how- 
ever, would  be  entitled  to  recover,  notwith- 
standing there  had  been  some  negligence  on 
his  part  it  It  was  the  negligence  of  the  de- 
fendant alone  that  was  the  proximate  or  Im- 
mediate cause  of  the  accident;  In  other 
words.  If,  notwithstanding  any  previous  neg- 
ligence ot  the  plaintiff,  the  defendant  could 
have  prevented  the  accident  by  the  use  of  or- 
dinary and  reasonable  care.  And  while  a 
pei-Bon  will  not  be  held  guilty  of  contributory 
negligence  who  in  the  effort  to  avoid  immedi- 
ate danger.  In  the  exigency  of  the  moment 
suddenly  and  without  time  or  opportunity 
for  reflection,  puts  himself  in  the  way  of 
other  perils  without  fault  on  his  part,  and 
particularly  so  if  the  defendant  has  placed 
tbe  person  In  such  position,  yet  If  a  person 
walks  into  a  danger  that  the  observance  of 
due  care  would  have  enabled  blm  to  avoid, 
and  is  thereby  injured,  he  would  be  guilty 
of  contributory  negligence.  A  pure  accident 
without  negligence  on  tbe  part  of  the  defend- 
ant. Is  not  actionable;  and  if  the  jury  should 
believe  that  it  was  of  such  character  it  would 


come  under  tbe  head  of  unavoidable  accident 
and  the  plaintiff  could  not  recover. 

When  the  testimony  Is  conflicting,  tbe  jai; 
should  endeavor  to  reconcile  It  so  tbat  tl:^ 
whole  may  be  harmoniooa.  If  this  cannot  be 
done,  then  it  becomes  the  duty  of  tbe  jorr 
to  estimate  and  weigh  in  their  minds  tbe 
value  of  the  testimony  on  tbe  reBpectiTe 
sides,  and  give  their  verdict  to  tbat  side  np- 
on  which  the  testimony  is  of  the  greate5c 
weight  or  preponderance  and  most  woribf 
of  credit  In  estimating  such  weight  tbe  jury 
are  to  consider  the  witnesses'  means  of 
knowledge  of  the  facts  aboat  which  ttaer 
speak,  their  Intelligence,  apparent  tmtbfs:- 
nesfi  and  fairness,  and  any  other  facts  or  cir- 
cumstances shown  by  tbe  evidence  with  re- 
spect to  the  witnesses  that  show  the  reliablJ- 
ty  of  their  statements.  In  a  case  where  ad- 
missions by  a  party  to  the  suit,  adverse  to 
his  Interest  are  satisfactorily  proved  to  xhe 
Jury,  such  admissions  are  entitled  to  peculiar 
weight  because  of  the  prindiHe  tbat  men  are 
presumed  by  law  not  to  make  admissiuns 
against  their  interest  Therefore  they  tbonid 
have  In  the  minds  of  the  Jury  Jn«t  that 
weight  which  this  peculiar  character  gives 
them. 

To  enable  the  plaintiff  to  recorer  at  all 
in  this  action,  be  must  Iiave  shown  to  your 
satisfaction  by  tbe  weight  of  the  evidence 
that  the  negligence  which  caused  tbe  acci- 
dent If  there  was  any  negligence,  was  tbe 
fault  of  the  defendant  The  burden  of  prov- 
ing such  negligence  Is  upon  tbe  plaintiff,  and 
the  defendant  can  be  held  liable  only  for 
such  negUgence  as  constitutes  tbe  proxbnate 
or  Immediate  cause  of  the  Injury.  In  order 
for  the  plaintiff  to  recover,  yon  must  he  sat- 
isfied from  the  evidence,  not  only  that  his 
injuries  were  caused  by  tbe  negligent  open- 
tion  or  running  of  the  automobile,  but  titat 
it  was  so  negligently  operated  by  tbe  defend- 
ant If  the  automobile  at  tbe  time  of  ti» 
accident  was  entirely  operated  and  controlled 
by  some  one  other  than  tbe  defendant  tbe 
plaintiff  could  not  recover.  It  Is  not  how- 
ever, necessary  tbat  the  defendant  shonhl 
have  been  the  owner  of  tbe  automobile,  be- 
cause if  you  believe  that  he  had,  at  the  time 
of  the  accident  control  of  the  machine,  so  as 
to  be  able  to  govern  its  management  or  open- 
tion,  any  negligence  In  operating  tbe  machine 
would  be  the  negligence  of  tbe  defendant 

Now,  gentlemen,  if  you  believe  from  the 
weight  of  the  e\idence  in  this  case  that  the 
defendant  at  tbe  time  of  the  accident  was 
operating  the  aatomoblle  that  caused  tbe  in- 
jury to  the  plaintiff — that  is,  It  was  under 
his  direction  or  control — and  shall  also  be- 
lieve that  the  Injuries  to  the  plaintiff  were 
caused  by  tbe  negligent  running  and  opera- 
tion of  the  machine,  and  that  the  plaintiff 
himself  was  free  from  any  negligence  tbat 
contributed  to  tbe  accident  your  verdUt 
should  be  in  favor  of  the  plaintiff.  If,  on  the 
other  hand,  jon  are  not  satisfied  tma  the 
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weight  of  the  tsetiinony  that  the  defendant 
at  the  time  of  the  accident  was  numlns  or 
•peratlng  the  antomoblle,  and  bad  the  man- 
agemeit  and  control  of  It,  or  If  yon  are  not 
■atiafied  that  the  Injurlea  to  the  plaintiff 
were  canted  bj  the  negligent  running  and 
operation  of  the  machine,  yonr  verdict  ahoold 
be  in  favor  of  the  defendant  And  we  far- 
ther gay  to  you  that,  U  you  believe  that  there 
was  any  negligence  on  the  part  of  the  plain- 
tiff operating  at  the  time  of  the  accident 
which  contributed  to  the  injuries  he  received, 
your  verdict  should  be  in  favor  of  the  de- 
fendant; or  if  you  believe  that  plalntilTB  in- 
juries were  the  result  of  pure  accident,  and 
could  not  have  been  prevented  or  avoided 
by  the  exercise  of  reasonable  care  on  the 
part  of  the  defendant,  your  verdict  should  be 
in  favor  of  the  defendant 

If  you  find  for  the  plaintiff,  your  verdict 
should  be  for  such  a  sum  as  will  reasonably 
compensate  him  for  the  injuries  he  has  sus- 
tained and  proved,  including  therein  his  loss 
of  time  and  wages,  his  pain  and  suffering  In 
the  past,  and  such  as  may  come  to  him  In  the 
future,  resulting  from  the  accident,  and  also 
for  any  permanent  injuries  shown  by  the 
evidence  to  have  been  received,  such  sum  as 
you  believe  will  cover  bis  pecuniary  loss  on 
account  of  any  Impaired  ability  to  earn  a  llv- 
Ing  In  the  future  as  a  result  of  such  accident 

Verdict  for  plaintiff  for  $10a 


STATE,  to  Use  of  DAVIDSON,  v.  FRIOK, 

Constable,  et  al. 

(Superior  Conrt  of  Delaware.     New  Castle. 

March  2,  1907.) 

Ohattei,    Mobtgaoes  —  Pbiobitt    ot   Cixnt 

TOR  Rent. 

Where  mortgaged  chattels  were  moved  by 
the  mortgagor  onto  a  farm  he  bad  rented,  and 
the  landlora  subsequently  took  them  in  distress 
for  rent,  the  proceeds  on  a  sale  thereof  were 
properly  applied  first  In  payment  of  the  rent. 
Instead  of  in  payment  of  the  mortgage,  under 
Rer.  Code  1852,  amended  in  1893,  p.  874,  |  41. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Chattel  Mortgages,  f  281 ;  vol.  82,  Land- 
lord and  Tenant  H  1010-1013,  1093.] 

Action  by  the  state,  for  the  use  of  Clement 
A.  Davidson,  against  John  L.  Frlck,  consta- 
ble, and  others.  Demurrer  to  declaration 
sustained. 

Argued  before  LORE,  C.  JT.,  and  PENNB- 

wim  J, 

Levin  Irving  Handy,  for  defendants,  con- 
tends on  demurrer: 

Tbis  Is  an  action  on  a  constable's  bond. 
It  is  alleged  that  the  chattels  were  under  Hen 
of  a  chattel  mortgage,  were  afterwards  mov- 
ed on  Kyle's  farm  by  mortgagor,  the  tenant, 
were  subsequently  taken  by  Kyle  In  distress 
for  rent,  and  were  sold  by  the  constable  un- 
der said  distraint  The  complaint  is  that 
<-onstable  applied  the  proceeds  of  said  sale  to 
tbe  rent  Instead  of  to  the  chattel  mortgage. 


In  Ford  t.  Clewell,  9  Houst  179,  81  Atl. 
716,  it  was  decided  that  when  chattels  under 
lien  of  chattel  BMrtgace  were  subsequently 
moved  on  demised  premises,  and  then,  while 
still  on  said  premises,  sold  •n  execution  pro- 
cess following  scire  facias  on  said  chattel 
mortgage,  the  lien  of  tbe  landlord  for  rent 
was  superior  to  the  Hen  of  the  chattel  mort- 
gage. Tbe  landlord  was  given  one  year's 
rent  out  of  the  proceeds  of  sale,  under  sec- 
tion 60,  c.  120,  Laws  Del.  (Rev.  Code  1852,  p. 
874).  The  case  at  bar  is  much  stronger,  in 
that  the  chattels  were  sold  by  the  landlord 
In  distraint  for  rent  under  circumstances 
which  made  them  liable  for  rent  even  if  tbe 
mortgagee  bad  owned  tbe  chattels  absolute- 
ly, Instead  of  merely  holding  a  mortgage  Hen 
upon  them.  Tbe  doctrine  of  stare  decisis 
should  control  tbe  case  at  bar,  since  the 
above-cited  case  In  9  Houst  1T9,  31  Atl.  715, 
has  stood  for  many  years  for  the  guidance 
of  constables. 

In  Shuster  t.  Robinson,  8  Har.  50,  it  was 
decided  that  when  goods  are  moved  on  tbe 
premises  after  execution  delivered  to  the 
sheriff,  but  before  actual  levy,  they  are  sub- 
ject to  tvat  In  preference  to  the  execution.  An 
execution  is  a  lien  on  goods  and  chattels 
from  the  moment  It  is  delivered  to  the 
sheriff  for  execution,  but  It  is  not  a  prior 
lien  to  rent.  If  tbe  goods  and  chattels  are 
moved  upon  the  demised  premises  before  they 
are  taken  in  actual  execution.  Tbe  lien  of 
a  chattel  mortgage  Is  not  superior  to  the 
to  the  lien  of  an  execution  In  the  sheriff's 
hands  before  levy  thereunder.  If  scire  facias 
has  been  sued  out  on  chattel  mortgage,  Judg- 
ment obtained,  and  the  goods'  seised  under 
process  thereunder  before  they  are  moved  on 
demised  premises,  then  the  Hen  might  come 
ahead  of  rent;    but  not  otherwise. 

It  is  contended  that  a  consideration  of  the 
following  sections  of  chapter  120,  Laws  Del., 
to  wit  sections  22,  39,  40,  41,  and  flO  (Rev. 
Code  1852,  amended  hi  1898,  p.  809,  871,  872, 
and  874),  will  show  that  the  proceeds  of  the 
constable's  sale  In  the  case  at  bar  were 
properly  applicable  to  the  rent,  and  that 
ther^ore  the  demurrer  should  he  sustained. 

Walter  J.  Willis,  for  plaintiff,  in  oiHDOSltion 
to  the  demurrer,  made  the  following  conten- 
tions: 

In  case  of  a  sale  of  goods  under  execution 
process,  where  the  levy  Is  made  on  the  goods 
before  the  goods  are  taken  on  the  leased 
premises  by  the  lessee,  the  proceeds  arising 
from  such  sale  would  be  appUed  to  the  ex- 
ecution In  preference  to  the  landlord's  claim 
for  rent  Rev.  Code  1852,  amended  in  1893,  p. 
872,  c.  120,  i  41;  Rev.  Code  1862,  amended 
in  1893,  p.  874,  c.  120,  {  60.  Sanctioned 
by  tbe  court  in  cases  of  Shuster  v.  Robinson, 
3  Har.  50,  and  Ford  v.  Clewell,  9  Houst.  180, 
31  Atl.  716. 

In  cnse  of  a  sale  of  goods  under  execution 
process,  where  there  Is  a  prior  chattel  mort- 
gage lien,  the  proceeds  of  tbe  sale  must  be 
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applied  first  to  satisfaction  of  the  chattel 
mortgage.  Isaacs  ▼.  Messlcks,  1  Marr.  250, 
40  Atl.  1109. 

In  case  of  a  sale  of  gooda  under  foreclos- 
ure proceedings  of  a  chattel  mortgage  which 
was  placed  on  the  goods  before  the  goods 
were  taken  on  the  leased  premises,  the  pro- 
ceeds of  the  sale  would  be  applied  to  rent  in 
preference  to  the  chattel  mortgage  Hen.  Ford 
y.  Clewell.  0  Honst  180,  31  AtL  716. 

From  the  following  we  have  this  conclu- 
sion: In  case  of  sale  of  goods  under  execu- 
tion process  (the  levy  being  made  before 
goods  taken  on  leased  premises)  the  levy  has 
priority  over  rent.  Rer.  Code  1852,  amended 
In  1803,  p.  8T2,  c.  120,  J  41 ;  Id.  P-  874,  c.  120, 
{  60 ;  Shuster  t.  Robinson,  8  Bar.  50 ;  Ford 
T.  Clewell,  9  Houst.  180,  31  Ati.  716. 

But,  in  case  there  should  be  a  chattel  mort- 
gage lien  on  the  goods  prior  to  the  execution, 
then,  in  case  of  a  sale  as  above  stated,  the 
proceeds  would  be  applied  to  the  chattel 
mortgage.  Isaacs  t.  Measicks,  1  Marv.  259, 
40  Atl.  1109. 

But,  in  case  the  sale  should  be  made  under 
the  foreclosure  proceedings  of  a  chattel  mort- 
gage, the  money  must  In  that  case  be  ap- 
plied to  the  rent  In  preference  to  the  mort- 
gage and  execution.  Ford  t.  Clewell,  9 
Houst  180,  31  Atl.  716. 

LORE,  C.  jr.  The  case  of  Ford  t.  Clewell,  9 
Houst  179,  31  Atl.  716,  seems  to  control  this 
case.     We  therefore  sustain  the  demurrer. 

Demurrer  sustained. 


KNOWIj£8  ▼.  MORRIS. 

(Bnperior   Court   of    Delaware.      New    Caatle. 

May  80,  1906.) 

Taxation  — TraLx  Aoqotbxo  bt  PuacHAasB 
AT  Tax  Saus— Munioipai,  Liens. 

Section  17  of  the  act  in  relation  to  the  col- 
lection of  taxes  in  N.  county  (Append.  20  Del. 
Lews,  p.  9)  provides  that  if  the  collector  ad- 
vertise for  sale  any  property  in  which  any  per- 
son other  than  the  one  to  whom  the  taxes  are 
assessed  has  an  interest  he  shall,  provided  the 
interest  of  aach  other  person  appears  "on  the 
records  of  N.  county."  leave  notice  of  the  sale 
at  the  idaoe  of  al>oae  of  such  other  person  a 
certain  time  before  the  sale.  Section  20  pro- 
vides that  the  deed  of  real  estate  sold  for  taxes, 
executed  b;  the  collector,  shall  vest  in  the  pur- 
chaser, subject  to  right  of  redemption,  all  the 
estate,  right,  and  title  the  owner  thereof  had  in 
and  to  It  when  the  taxes  were  assessed,  free 
from  any  interest  or  incumbrance  of  any  person 
to  whom  the  notice  required  by  section  VT  was 
given.  Held,  that  "records  of  N.  county"  mean 
county  records,  and  does  not  embrace  records 
of  a  city  of  the  county,  so  that,  though  notice 
of  a  tax  sale  was  given  the  city,  the  tax  deed 
did  not  vest  in  the  purchaser  the  title  free  from 
the  lien  of  municipal  taxes. 

Amicable  action  of  debt  on  case  stated  by 
Horace  O.  Knowles  against  James  H.  Morris. 
Judgment  for  defendant 

The  following  is  the  case  stated: 
"And  now,  to  wH,  this  17th  day  of  May, 
A.  D.  1906,  It  Is  hereby  agreed  by  and  be- 
tween the  plaintiff  and  the  defendant  In  the 


above-stated  case,  by  and  through  tbelr  re- 
spective counsel,  that  the  following  case  be 
stated  for  the  opinion  pf  the  court  In  the 
nature  of  a  special  verdict  and  that  said 
cause  shall  be  argued  at  the  May  term  of 
said  court,  A.  D.  1906.  The  facts  agreed  upon 
by  and  betwem  said  plaintiff  and  aaid  de- 
fendant by  and  through  their  said  couo- 
■el,  are  as  follows: 

"First  That  on  the  31st  day  of  October. 
A.  D.  1883,  Lewis  R.  Springer  became  and 
was  the  owner  in  fee  simple  of  a  certain 
piece  or  parcel  of  land,  situated  in  the  city 
of  Wilmington,  New  Castle  county,  and  state 
of  Delaware,  bounded  and  described  as  fol- 
lows, to  wit:  Beginning  at  a  point  on  the 
southerly  side  of  Loverlng  avenue  at  the 
distance  of  83  feet  easterly  from  the  easto-Iy 
side  of  Van  Buren  street;  thence  sontberl.v, 
parallel  with  Van  Buren  street  100  feet  to 
a  comer ;  thence  easterly,  parallel  with  Lov- 
erlng avenue,  75  feet,  to  the  westerly  side  of 
a  4%  feet  wide  alley;  thence,  by  said  side 
of  said  alley,  northerly,  100  feet,  to  the  afore- 
said side  of  Loverlng  avenue;  and  thence 
thereby  westerly,  75  feet  to  the  place  of  be- 
ginning, with  alley  privileges — being  the  same 
land  and  premises  which  Evans  Pennington 
and  Emma,  bis  wife,  by  their  indenture  duly 
executed  under  their  hands  and  seals,  did 
grant  and  convey  unto  the  said  Lewis  R. 
Springer,  his  heirs  and  assigns,  as  by  refer- 
ence to  said  indenture,  bearing  date  the  31st 
day  of  October,  1883,  and  duly  recorded  In  the 
recorder's  office  in  and  for  said  New  Castle 
county,  in  Deed  Record  V,  vol.  12,  page  221, 
etc.,  will  more  fully  and  at  large  appear. 
Said  record  Is  made  a  part  of  this  c.ise  stated 
The  said  Lewis  R.  Springer,  being  so  seised 
thereof,  departed  this  life  on  or  about  the 
13th  day  of  July,  1903,  his  wife  having  died 
prior  thereto  and  be  not  having  married 
nguin,  leaving  to  survive  him  three  children, 
viz.,  E.  Baldwin,  T.  Springer,  Lewis  R. 
Springer,  and  Lucill  Springer  MauU,  his  sole 
heirs  at  law;  the  said  Lewis  R.  Springer 
having  died  Intestate  and  a  resident  of  said 
city  of  Wilmington.  That  the  aforesaid  de- 
scribed piece  or  parcel  of  land  descended  un- 
der the  Intestate  laws  of  the  state  of  Dela- 
ware to  his  said  heirs,  R  Baldwin  T.  Spring- 
er, Lewis  R.  Springer,  and  Luclll  Springer 
Maull.  In  fee  simple. 

''Second.  That  the  said  E.  Baldwin  T. 
Springer,  Lewis  R.  Springer,  and  Luclll 
Springer  Maull,  heirs  of  the  said  Lewis  R. 
Springer  aforesaid,  remained  and  contin- 
ued seised  as  aforesaid  of  the  hereinbefore 
described  and  mentioned  lot  piece,  or  par- 
cel of  land  until  the  4th  day  of  April,  A.  D. 
1906. 

"Third.  That  Horace  G.  Rettew  was  the 
refelver  of  taxes  and  county  treasurer  for 
and  of  snid  New  Castle  county  from  the  1st 
day  of  January,  A.  D.  1901,  to  the  1st  dny 
of  January,  A.  D.  1905. 

"Fourth.  That  Harvey  Hoffecker  was  the 
county   assessor  for  the  Third  assessment 
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district  of  the  city  of  Wilmington,  In  the  said 
count;  of  New  Castle,  from  the  said  Ist  day 
of  Jannary,  A.  D.  1901,  nntU  the  present 
time. 

"Fifth.  That  said  assessor  made  and  com- 
pleted a  general  assessment  of  all  the  per- 
sona and  all  the  taxable  property,  real  and 
personal,  within  the  limits  of  said  assess- 
ment district  for  the  years  of  1901,  1902, 
1903,  and  1904,  assessing  the  said  property 
to  the  owner,  when  known,  and.  If  tmknown, 
then  to  'Owner  Unknown,'  as  prescribed  by 
law,  and  In  the  manner  and  at  the  value 
and  at  the  time  by  law  provided,  which 
said  assessments  for  said  years  were  there- 
after duly  posted,  at  the  time.  In  the  man- 
ner, and  In  the  places  prescribed  by  law,  and 
were  each  thereafter  duly  returned  to  the 
levy  conrt  of  said  county  at  the  time  by  law 
appointed. 

"Sixth.  That  In  and  by  the  snld  assess- 
ments for  the  said  years,  so  made  and  com- 
pleted, so  posted  and  returned  as  aforesaid, 
the  hereinbefore  mentioned  and  described 
lot  or  piece  of  land  was  assessed  as  follows, 
rlz.:  In  the  year  1901:  1  lot  S.  S.  of  Lover- 
ng  Ave.,  B.  of  Van  Buren,  to  Lewis  R.  Sprlng- 
sr  as  owner ;  valne,  $1,360,  In  the  year  1902 : 
L  lot  S.  S.  of  Ijoverlng  Ave.,  JO.  of  Van  Buren, 
:o  Lewis  R.  Springer,  as  owner;  value,  $1,- 
tSO.  In  the  year  1903:  1  lot  S.  S.  of  Lover- 
ng  Ave.,  B.  of  Van  Buren,  to  Lewis  R. 
Springer,  aa  owner;  value,  $1,350.  In  the 
■ear  1904:  1  lot  S.  S.  of  Levering  Ave.,  B.  of 
l^an  Buren,  to  Lewis  R.  Springer,  as  owner ; 
alne.  $1,350. 

"Seventh.  That  the  levy  court  of  teld  New 
Castle  county,  in  each  and  every  of  said 
ears,  did  calculate  and  settle  the  amount 
f  the  i>oor  tax  and  the  amount  of  the  county 
ax,  and  apportion  and  lay  said  taxes  to 
nd  npon  the  assessments  in  said  county,  at 
nd  according  to  a  certain  rate  for  each  of 
aid  taxes  upon  every  $100  of  the  said  as- 
essments,  as  follows,  to  wit:  For  the  year 
901,  at  the  rate  of  10  cents  per  $100  for 
oor  tax  and  70  cents  per  $100  for  county 
IX  ;  and  for  the  year  1902,  at  the  rate  of  10 
;nt8  per  $100  for  poor  tax  and  60  cents  per 
100  for  county  tax;  for  the  year  1903,  at 
le  rate  of  10  cents  per  $100  for  poor  tax  and 
5  cents  per  $100  for  county  tax ;  and  for  the 
2a  r  1904,  10  cents  per  $100  for  poor  tax  and 
)  cents  per  $100  for  county  tax;  and  also 
iiring  the  month  of  April  In  each  and  every 
'  said  years  the  said  levy  court  did  lay 
id  apportion  a  tax  of  30  cents  on  the 
LOO,  and  so  pro  rata  upon  the  assessments 
'  the  real  and  personal  property  and  poll 
'  colored  po'sons  standing  upon  the  assess- 
ent  lists  of  the  several  hundreds  of  said 
ew  Castle  county. 

"EUghth.  That  the  levy  conrt  commission- 
s  of  New  Castle  county,  after  examining 
id  correcting  the  assessment  lists  of  the 
vera!  hundreds  thereof,  for  each  of  the  said 
Ars,  made,  completed,  posted,  and  returned 
cording  to  law,  incloding  the  said  list  of 


the  said  Third  assessment  district  of  the 
city  of  Wilmington,  for  each  of  said  years, 
duplicates  of  all  taxes,  other  than  poll  taxes, 
to  be  collected  In  said  Wilmington  hundred 
In  said  years,  for  the  use  of  said  receiver  of 
taxes  and  county  treasurer,  on  or  before  the 
1st  day  of  July  in  each  and  every  of  said 
years,  which  contained  during  each  of  said 
years  the  said  lot,  piece,  or  parcel  of  land 
hereinbefore  mentioned  and  described,  so 
assessed  as  aforesaid  to  the  said  Lewis  R. 
Springer. 

"Ninth.  That  the  said  levy  conrt  commis- 
sioners, on  or  before  the  first  day  of  July  In 
each  and  every  of  said  years,  did  Issue  and 
deliver  to  the  said  receiver  of  taxes  and  coun- 
ty treasurer  duplicates  of  taxes,  other  than 
poll  taxes,  to  be  collected  In  said  Wilmington 
hundred,  for  each  of  said  years,  so  prepared 
as  aforesaid,  containing  the  assessment  of  the 
hereinbefore  mentioned  lot  of  land  to  the  said 
Lewis  R.  Springer,  as  aforesaid,  at  the  valu- 
ation of  $1,350  as  aforesaid,  duly  certified  by 
the  clerk  of  the  peace  In  and  for  New  Castle 
county,  sealed  with  his  official  seal,  and  at- 
tested according  to  the  form  in  such  case 
made  and  prescribed  by  law,  with  a  certain 
Varrant  to  each  of  said  duplicates  annexed, 
under  the  hands  of  at  least  four  of  the  said 
levy  court  commissioners,  wherein  and  where- 
by, among  other  things,  the  said  receiver  of 
taxes  and  county  treasurer  was  commanded 
to  collect  from  the  several  persons  therein 
named.  Including  the  said  Lewis  R.  Springer, 
the  rates  aforesaid,  for  each  of  said  years,  on 
the  amount  of  their  respective  assessments, 
for  their  taxes  aforesaid,  and  that.  If  any  per- 
son named  therein  should  not  pay  the  said 
rates  in  10  days  after  the  same  was  demand- 
ed, the  said  receiver  of  taxes  and  connty 
treasurer  was  further  commanded  in  such 
case  to  levy  and  make  said  rates,  or  any  part 
thereof  remaining  unpaid,  with  lawful  costs, 
in  the  manner  prescribed  by  law. 

"Tenth.  That  the  said  receiver  of  taxes 
and  county  treasurer,  on  said  Ist  day  of  Jan- 
uary, A.  D.  1901,  and  from  thence  np  to -said 
1st  day  of  January,  A  D.  1905,  at  his  office 
in  the  city  of  Wilmington,  In  said  county,  at- 
tended thereat,  either  in  person  or  by  deputy, 
except  Saturdays,  Sundays,  and  legal  holi- 
days, from  10  o'clodt  a.  m.  until  12  o'clock  m., 
and  from  2  o'clock  p.  m.  until  5  o'clock  p.  m., 
for  the  purpose  of  receiving  said  taxes. 

"Eleventh.  That  on  the  11th  day  of  Sep- 
tember, A  D.  1905,  all  of  the  said  rates  of  the 
said  Lewis  R.  Springer  for  the  said  taxes  for 
the  years  1901,  1902,  1903,  and  1904  on  the 
amount  of  the  said  assessment  of  the  said 
hereinbefore  mentioned  and  described  lot  of 
$1,350,  which  said  rates,  with  6  per  centum 
added  thereto,  amounted  to  the  following 
sums  of  money,  to  wit:  For  the  year  1901, 
$11.34 ;  for  the  year  1902,  $9.93 ;  for  the  year 
1903,  $9.42;  and  for  the  year  1904,  $7.09— 
the  said  receiver  of  taxes  and  county  treas- 
urer demanded  of  the  said  E.  Baldwin  T. 
Springer,    Lewl3    B.    Springer,    and    Lucill 
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Springer  Maull,  as  heirs  as  aforesaid,  that 
they  pay  the  same,  to  wit,  the  sum  of  |37.56, 
as  he  was  commanded  to  do  la  and  by  the 
said  warrants  annexed  to  the  said  duplicates. 

"Twelfth.  That  on  the  26th  day  of  Septem- 
ber, A.  D.  1905,  that  being  more  than  10  days 
after  the  demand  aforesaid,  there  being  no 
goods  and  chattels  of  the  said  Lewis  R. 
Springer  in  the  said  city  of  Wilmington,  the 
said  receiver  of  taxes  and  county  treasurer 
(by  force  and  virtue  of  ttie  proTislons  of  chap- 
ter 51,  p.  82,  vol.  23,  Laws  of  Delaware),  as  he 
was  commanded,  levied  upon  the  hereinbefore 
particularly  mentioned  and  described  lot,  piece, 
or  parcel  of  land,  assessed  as  aforesaid  to 
the  said  Lewis  R.  Springer,  to  malie  tbe  rates 
aforesaid,  with  the  6  per  centum  thereof  add- 
ed thereto,  to  wit,  the  sum  of  $37.56,  tbe  same 
then  remaining  wholly  unpaid. 

"Thirteenth.  That  on  the  2d  day  of  Octo- 
t>er,  1903,  the  taxes,  to  wit,  the  sum  of  $37.56, 
still  remaining  unpaid,  the  said  Horace  O. 
Rettew,  late  receiver  of  taxes  and  county 
treasurer  of  New  Castle  county,  advertised 
tbe  said  hereinbefore  mentioned  and  describ- 
ed lot  of  land  for  sale,  to  make  the  taxes  afore- 
said so  remaining  unpaid,  a  part  thereof  be- 
ing insufficient  therefor,  and  gave  due  notice 
of  tbe  said  levy,  of  the  amount  of  said  taxes, 
and  of  the  time  and  place  of  sale  in  the  Even- 
ing Journal,  a  newspaper  published  In  New 
Castle  county  dally,  Sundays  excepted,  at 
least  once  a  week,  for  the  space  of  three 
weeks  prior  to  the  day  of  sale,  and  posted 
notices  of  said  sale  in  at  least  five  public 
places  in  Wilmington  hundred  for  the  same 
period  prior  to  the  day  of  said  sale ;  that  on 
the  said  2d  day  of  October,  A.  D.  1905,  that 
being  at  least  20  days  previous  to  the  day  of 
said  sale,  the  said  Horace  O.  Rettew,  late  re- 
ceiver of  taxes  and  county  treasurer  as  afore- 
said, caused  a  notice  of  the  said  levy,  of  the 
amount  of  said  taxes,  and  of  tbe  time  and 
place  of  sale  to  be  posted  on  the  premises  so 
advertised  to  be  sold  as  bereinbefore  mention- 
ed and  described,  caused  like  notice  to  be 
left  with  tbe  tenant  in  possession  of  said 
premises,  and  a  like  copy  of  the  notice  of  said 
sale  to  be  given  and  delivered  to  EL  Baldwin 
T.  Springer,  Lewis  R.  Springer,  Luclll  S. 
Maull,  Fred  H.  Stelnle,  the  Farmers'  Bank  at 
Wilmington,  Elizabeth  R.  Hebb,  Ruth  E. 
Hebb,  the  Security  Trust  &  Safe  Deposit 
Company,  and  the  mayor  and  council  of  Wil- 
mington— ^the  interest  of  no  other  person  ap- 
pearing upon  the  records  of  New  Castle  coun- 
ty, and  the  said  notices  being  posted,  given, 
and  delivered  as  aforesaid  by  Robert  M. 
Bums,  for  and  on  behalf  of  the  said  Horace 
G.  Rettew,  late  receiver  of  taxes  and  county 
treasurer  as  aforesaid. 

"Fourteenth.  That  the  said  Horace  6.  Ret- 
tew, late  receiver  of  taxes  and  county  treas- 
urer as  aforesaid,  on  the  28th  day  of  October, 
A.  D.  1005,  at  10  o'clodc  a.  m.,  at  tbe  county 
courthouse  in  the  city  of  Wilmington,  that 
being  the  time  and  place  appointed  by  the 
said  advertisements  and  notices  for  said  sale. 


did  expose  tbe  said  hereinbefore  oEienticwed 
and  described  lot,  piece,  ae  parcel  of  land  to 
public  auction,  and  sold  the  same  to  Hora^x 
O.  Knowles  for  the  sum  of  $155 ;  he  being  tbe 
highest  and  best  bidder  for  the  same,  ami 
that  being  the  highest  and  best  price. 

"Fifteenth.  That  the  said  Horace  6.  Ret- 
tew, late  receiver  of  taxes  and  county  treas- 
urer aforesaid,  on  tbe  6th  day  of  November. 
A.  D.  1005,  made  under  oath  bis  retnm  of  his 
said  proceedings  to  tbe  office  of  tbe  clerk  of 
tbe  peace  of  New  Castle  county,  which  return 
contains  a  full  statement  of  the  facts  of  his 
said  proceedings  to  collect  said  taxes  by  sale. 
as  by  reference  to  said  return,  hereby  made 
a  part  of  this  case  stated,  now  on  file  In  said 
office  of  said  clerk  of  the  peace,  will  mor« 
fully  and  at  large  appear. 

"Sixteenth.  That  on  the  24th  day  of  April, 
A.  D.  1906,  the  said  Horace  G.  Rettew,  late 
receiver  of  taxes  and  county  treasurer  for 
New  Castle  county,  made,  executed,  and  de- 
livered unto  tbe  said  Horace  G.  Knowles  hU 
deed  poll,  wherein  and  whereby  he  granted 
and  conveyed  unto  the  said  Horace  G. 
I^owles,  his  heirs  and  assigns,  the  berein- 
before mentioned  and  described  piece  of  land, 
subject  to  the  provisions  of  section  21,  p.  9. 
of  the  Appendix  of  volume  20,  Laws  of  Dela- 
ware, a  copy  of  which  deed  poll  Is  hereto  an- 
nexed, marked  'A.' 

"Seventeenth.  That  on  the  25th  day  of  April, 
A.  D.  1906,  the  said  Horace  G.  Knowles  enter- 
ed into  possession  of  the  hereinbefore  men- 
tioned described  lot  of  land,  and  has  remained 
BO  possessed  and  seised  of  the  same  from 
thence  hitherto. 

"Eighteenth.  That  on  the  1st  day  of  May, 
A.  D.  1906,  the  said  Horace  O.  Knowles,  hi 
and  by  a  certain  article  of  agreement  made, 
concluded,  and  executed  in  writing  between 
him  and  James  H.'  Morris,  the  defendant,  for 
the  consideration  therein  mentioned,  to  wit 
the  sum  of  |S00,  to  be  paid  to  bim  by  tlie 
said  James  H.  Morris,  agreed  to  and  with 
the  said  defendant  that  he,  the  said  Horace  G. 
Knowles,  would  on  or  before  tbe  5th  day  of 
May,  A.  D.  1006,  at  the  proper  cost  and  dur- 
ges  of  the  said  James  H.  Morris,  his  belis  and 
assigns,  by  good  and  lawful  deed  or  deeds, 
well  and  sufficiently  grant,  convey,  and  as- 
sure unto  tbe  said  defendant,  his  heirs  and 
assigns,  clear  of  all  Incumbrances  and  ail 
manner  of  liens  whatever,  subject,  however, 
to  the  right  of  redemption  of  E.  Baldwin  T. 
Springer,  Lewis  H.  Springer,  and  Luciil 
Springer  Maull,  heirs  of  Lewis  R.  Springer, 
deceased,  the  hereinbefore  mentioned  and  d<^ 
scrlt>ed  lot  or  piece  of  land;  that  In  and  by 
said  articles  of  agreement  the  said  defendant 
promised  to  pay  unto  the  said  plaintiff,  oa 
the  execution  and  delivery  of  the  deed  or 
deeds  aforesaid,  the  sum  of  $500  as  the  pur- 
chase price  therefor ;  and  that  the  said  plain- 
tiff and  the  said  defendant,  in  and  by  said 
articles  of  agreemcat,  each  bound  himself,  his 
heirs,  executors,  and  administrators,  to  tti4 
other,  his  executors,  administrators,  and  aa- 
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signs,  in  tbe  penal  sam  of  $1,000,  for  the  true 
performance  of  all  and  every  the  covenanta  is 
■aid  agreement  contained.  Said  article  •( 
agreement  Is  hereby  made  a  part  of  this  case 
stated,  and  a  true  copy  thereof,  marlced  'B,' 
Is  hereto  attached. 

"Nineteenth.  That  on  the  5th  day  of  May, 
A.  D.  1906,  the  said  Horace  O.  Knowles,  te- 
gether  with  his  wife,  made,  signed,  and  exe- 
cuted a  deed  conyeying  the  hereinbefore  men- 
tioned and  described  piece  of  land  to  the  said 
defendant  In  fee  simple,  subject,  however,  to 
the  right  of  redemption  aforesaid,  and  the 
said  plaintiff  and  his  said  wife  daly  acknowl- 
edged the  execution  of  said  deed  in  the  man- 
ner required  by  the  laws  of  Delaware ;  that 
on  said  5th  day  of  May,  A.  D.  1006,  the  said 
plaintiff  tendered  the  said  deed  to  the  said 
defendant  and  demanded  of  the  said  defend- 
ant that  he  pay  him,  the  said  plaintiff,  the 
said  «nm  of  $500,  being  the  pnrcliase  price 
aforesaid. 

"Twentieth.  That  upon  the  tender  above 
mentioned  of  the  said  deed  by  the  said  plain- 
tiff to  the  said  defendant  the  said  defendant 
refused  and  declined  to  accept  and  receive  the 
aame,  and  further  refused  and  declined  to 
pay  to  the  said  plaintiff  the  said  sum  of  |500, 
the  purchase  money  aforesaid.  The  defend- 
ant stated  then  and  there  to  the  said  plaintiff 
that  he  refused  and  declined  to  accept  said 
deed  and  to  pay  said  purchase  money  because 
there  were,  as  he  alleged,  certain  incumbran- 
ces or  liens  of  record  In  the  office  of  the  pro- 
tbonotary  of  New  Castle  County,  to  wit,  cer- 
tain Judgments  against  the  said  Lewis  R. 
Springer,  a  certlfled  list  of  which  is  hereto 
attached,  and  marked  *C'  and  that  there  wwe 
certain  municipal  taxes  assessed  by  the  may- 
or and  council  of  Wilmington  against  said 
hereinbefore  mentioned  piece  or  lot  of  land, 
as  follows,  Tis.:  For  tbe  year  1902,  $2a63; 
for  the  year  1008,  $28.68 ;  for  the  year  1904, 
$22.06;  and  for  the  year  1905,  $17.78— mak- 
ing a  total  of  said  taxes  of  $87.04,  and,  fur- 
ther, that  there  was  a  certain  sewer  lioi 
against  said  lot  In  favor  of  the  mayor  and 
conncil  of  Wilmington,  and  entered  up  in  the 
office  of  the  street  and  sewer  department  ac- 
<%rdlng  to  law  on  the  23d  day  of  February, 
A.  D.  1892,  against  the  said  Lewis  R.  Spring- 
er, a  copy  of  which  entry  Is  hereto  attached 
and  marked  *D.' 

"Twenty-first  That  on  the  24th  day  of 
April,  1906,  aforesaid,  the  said  Horace  O. 
Knowles  paid  unto  the  said  Horace  O.  Ret- 
tew.  late  receiver  of  taxes  and  county  treas- 
nrer  as  aforesaid,  the  said  sum  of  $15S,  the 
purchase  price  of  the  hereinbefore  mentioned 
and  described  lot  or  piece  of  land  so  sold  ts 
bim  as  aforesaid. 

"Twenty-second.  That  after  paying  all  the 
county  taxes  assessed  against  said  lot  as 
hereinbefore  set  forth,  and  the  costs  of  said 
sale,  a  surplus  of  said  purchase  money  re- 
mained in  the  hands  of  said  Horace  O.  Bet- 
tew,  late  receiver  of  taxes  and  county  treSs- 
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urer  as  aforesaid,  amounting  to  tbe  sum  of 
$94.97. 

"Twenty-third.  That  there  are  no  Incum- 
brances er  Hens  whatsoever  of  record  against 
said  beraiabefere  mentioned  and  described 
lot,  except  as  those  above  mentioned  and  re- 
ferred to  are  svch ;  that  tbe  saM  defendant 
stlH  refuses  to  accept  said  deed  from  said 
plaintiff,  and  to  pay  said  plaintiff  the  said 
pnrchase  money,  for  the  above  reasons  solely. 

"Twenty-fourth.  That  attached  hereto  are 
the  certificates  of  the  recorder  of  New  Castle 
county,  the  prothonotary  of  New  Oastle  coun- 
ty, the  clerk  of  the  orphans'  court  of  New  Cas- 
tle county,  and  the  clerk  of  the  District  and 
Circuit  Courts  of  the  United  States  of  Ameri- 
ca for  the  District  of  Delaware 

"Twenty-fifth.  That  the  said  E.  Baldwin 
T.  Springer,  Lewis  B.  Springer,  and  Ludll  S. 
MaoII,  heirs  at  law  of  said  Lewie  B.  Springer, 
deceased,  as  aforesaid  the  owners  of  said 
hereinbefore  mentioned  and  described  lot  or 
piece  of  land  sold  for  taxes  as  aforesaid, 
have  not,  nor  have  any  of  Qiem,  nor  any  of 
their  heirs,  assignees,  or  devisees,  redeemed 
the  same. 

"If,  upon  tbe  above-stated  fiicts,  the  court 
shall  be  of  tbe  opinion  that  tbe  said  deed, 
made  and  executed  by  the  said  Horace  O. 
Knowles  and  wife,  as  aforesaid,  to  the  said 
James  H.  Morris,  his  heirs  and  assigns  (which 
deed  is  hereby  expressly  made  a  part  of  this 
case  stated),  would,  if  it  had  been  accepted 
by  said  defendant  upon  said  tender  or  offer 
to  deliver  It,  have  conveyed  unto  the  said  de- 
fendant in  fee  simple  the  hereinbefore  men- 
tioned and  described  lot  or  piece  of  land, 
clear  of  all  incumbrances  and  all  manner 
of  Hots  whatsoever,  subject,  however,  to  the 
right  of  redemption  of  E.  Baldwin  T.  Spring- 
er, Lewis  R.  Springer,  and  Lnclll  S.  Manll, 
heirs  at  law  of  Lewis  R.  Springer,  deceased, 
as  aforesaid,  then  judgment  shall  be  en- 
tered for  the  plaintiff  for  tbe  sum  of  $1,000, 
besides  costs  of  suit.  It,  however,  upon  the 
above-stated  facts,  the  court  shall  be  of  the 
opinion  that  said  deed  would  not,  if  It  bad 
been  accepted  by  said  defendant  upon  said 
tender  or  offer  to  deliver  it,  have  conveyed 
unto  the  said  defendant  In  fee  slmplo  tbe 
hereinbefore  mentioned  and  described  lot 
or  piece  of  land,  clear  of  all  incumbrances 
and  all  manner  of  liens  whatsoever,  subject, 
however,  to  the  right  of  redemption  of  the 
said  E.  Baldwin  T.  Springer,  Lewis  R. 
Springer  and  Lucill  Springer  Maull,  heirs  at 
law  of  Lewis  R.  Springer,  deceased,  as  afore- 
said, then  Judgment  shall  be  entered  for  the 
defendant  for  costs." 

Argued  before  LORE,  a  JT.,  and  PBNNB- 
WILL,  J. 

Walter  H.  Hayes,  for  plalntlfl.  Phillip  L. 
Garrett,  for  defendant 

PENNBWILL,  J.   In  this  case,  as  appears 
from  the  case  stated,  the  question  to  be  de- 
termined by  the  court  is  whether  or  not  the 
I  deed  made  and  executed  by  the  said  Horace 
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G.  KoowlcB  and  wife  to  fbe  said  James  H. 
Morris  would,  If  It  had  been  accepted  by  tbe 
defendant,  hare  conyeyed  unto  him  1b  fee 
simple  tbe  real  estate  described  In  said  deed 
dear  of  all  Uicmnbrances  and  Uena,  subject, 
however,  to  the  right  of  redemption  of  the 
heirs  of  Lewis  R.  Springer.  All  the  facts 
are  lully  set  eut  In  the  case  stated,  and  It 
will  be  unnecessary,  therefore,  te  state  them 
at  length  Id  this  opinion.  We  may  briefly 
summarize  them  as  follows : 

The  real  estate  described  in  said  deed  was 
assessed  In  the  years  1901,  1902,  1903,  and 
1904  to  Lewis  R.  Springer,  who  was  the  own- 
er thereof  during  the  yean  1901,  1902,  and 

1903.  That  tbe  said  Lewis  B.  Springer  died 
in  July,  1903,  and  tbe  actual  owner  of  the 
said  real  eatata  at  the  date  of  the  assessment 
In  1901  was  not  Lewis  B.  Springer,  but  E. 
Baldwin  T.  Springer,  Lewis  B.  Springer, 
and  Lnclll  Springer  Maull,  his  only  heirs 
at  law,  to  whom  It  bad  descended.  That  on 
September  26,  1906,  Horace  G.  Bettew,  the 
receiyer  of  taxes  and  county  treasurer  for 
New  Castle  county,  leyied  upon  said  real 
estate  for  the  purpose  of  making  the  taxes 
tor  the  four  years  aforesaid  based  on  said 
assessments,  which  taxes,  with  the  6  per 
centum  added,  amounted  to  the  sum  of  |37.- 
56.  That  the  said  receiyer  of  taxes  and  coun- 
ty treasurer,  on  October  28,  1906,  sold  said 
real  estate  at  public  auction  to  Horace  O. 
Knowlee  for  the  sum  of  $155.  It  is  admitted 
that  the  sale  was  duly  advertised,  and  made 
in  all  respects  according  to  law.  Subse- 
quently to  the  sale  the  said  Horace  G. 
Knowles  made  and  executed  the  deed  in 
question  to  tbe  defendant,  which  upon  tender 
the  said  defendant  refused  to  accept,  because 
there  were  certain  Incumbrances  or  liens 
against  the  said  real  estate,  consisting  of 
judgments  against  the  said  Lewis  B.  Springer 
of  record  in  the  office  of  the  prothonotary  of 
New  Castle  county,  and  also  of  certain  mu- 
nicipal taxes  assessed  for  the  years  1902, 
1003,  1904,  and  1905,  amounting  to  $£7.04, 
and  a  sewer  lien  In  favor  of  tbe  mayor  and 
council  of  Wilmington  for  the  sum  of  $112.60, 
assessed  in  1892. 

The  specific  questions  presented  by  the  case 
stated,  and  raised  in  the  argument,  we  im- 
derstand  to  be  as  follows:  (1)  Did  the  sale 
made  by  tbe  receiver  of  taxes  and  county 
treasurer  tor  the  collection  of  county  taxes 
divest  tbe  lien  of  the  municipal  taxes?  (2) 
Was  tbe  said  assessment,  made  In  the  year 

1904,  after  the  death  of  Lewis  B.  Springer, 
a  void  assessment,  and  the  said  sale  in  conse- 
quence thereof  Invalid? 

In  order  to  answer  the  first  question.  It 
is  necessary  to  consider  together  sections  17 
and  20  of  an  act  entitied  "An  act  In  relation 
to  the  collection  of  taxes  for  New  Castle 
county"  (appendix  of  20  Laws  Del.  p.  9). 
Section  17  provides  as  follows:  "In  case 
the  collector  shall  advertise  for  sale  any 
property,  real  or  personal,  in  which  any  i)er- 
son  other  tbaa  tbe  person  to  whom  the  taxes 


are  gonesscd  kas  ui  Intesest,  be  ■bail,  pro- 
vided the  Interest  of  snch  other  person  ap- 
pears upon  tbe  recerds  eC  New  Castle  cou])- 
ty,  leave  a  copy  of  the  notice  of  sucb  sale  at 
the  last  wsd  usual  place  of  abode  or  personal- 
ly with  sucb  other  persons,  If  witbln  thti 
state,  twenty  days  prior  to  tbe  time  of  said 
sale."  Section  20  is  as  follows:  'TTbe  de«d 
of  any  real  estate,  er  any  Interest  tberein. 
seM  fer  the  payment  of  taxes,  made  and  eie- 
cuted  by  the  collector  who  shall  sell  tbe  same. 
shall  vest  in  the  purchaser,  subject  to  tbe 
right  of  redemption  hereinafter  provided,  ail 
tbe  estate,  right  and  titie  the  owner  tberecf 
had  In  and  to  such  real  estate  at  tbe  time 
said  taxes  were  assessed,  free  from  any  In- 
terest or  Incumbrance  tbereon  of  any  person 
to  whom  the  notice  required  by  tbe  prorl- 
slons  of  this  act  shall  have  been  given;  acd 
tbe  recitals  In  such  deeds  shall  be  evidence 
of  the  facts  stated."  Considering  tbose  two 
sections  together,  it  Is  manifest  tbat  the 
Legislature  intended,  and  in  fact  declared, 
that  such  a  deed  as  the  one  before  us  slioold 
vest  in  the  purchaser,  subject  to  tbe  right 
of  redemption,  all  the  estate,  rigbt.  and 
titie  the  owner  tuul  at  tbe  time  ttie  taxes 
were  assessed,  free  from  any  Interest  or  in- 
cumbrance thereon  of  any  i)erson  to  wbom  tbe 
notice  required  by  the  provisions  of  this  act 
had  been  given.  The  persons  to  wbom  notice 
Is  required  to  be  given  by  tbe  provisions  of 
tbe  act  are  only  those  persons  whose  Interests 
or  Inciunbrances  appear  upon  tbe  records  of 
New  Castle  county.  The  question  we  an 
now  considering,  therefore,  narrows  Itself 
down  to  a  constmctlon  of  tbe  words  "records 
of  New  Castle  county." 

It  Is  not  contended  In  this  case  tbat  tbe  s^d 
deed  would  vest  in  tbe  defendant  the  real 
estate  described  therein  free  from  the  lien 
or  Incumbrance  of  municipal  taxes,  even 
though  tbe  dty  In  fiict  received  notice  of  the 
sale,  unless  the  notice  so  received  was  re- 
quired to  be  given  under  the  provisions  of 
the  act  Notice  was  In  fact  givoi  to  the 
city,  but  was  sucb  notice  required  to  be 
given  by  the  act?  Do  the  words  "records 
of  New  Castie  county"  embrace,  not  only  tbe 
records  of  the  county  of  New  Castle,  but  also 
the  records  of  tbe  city  of  Wilmington,  which 
are  In  tbe  county  of  New  Castle?  We  think 
not.  Tbe  words  mentioned  have  a  certain 
definite  and  well-settied  meaning,  commonly 
known  and  accepted,  and  that  is  Just  what 
the  words  themselves  express — county  rec- 
ords, the  records  "of  New  Castle  county,  and 
not  the  records  "in"  New  Castie  county.  We 
are  of  tbe  opinion,  therefore,  tbat  tbe  deed 
made  and  executed  by  Horace  O.  Knowles 
and  tendered  te  tbe  defendant,  James  H. 
Morris,  would  not,  If  It  had  been  accepted 
by  tbe  defendant,  have  conveyed  onto  iiim 
in  fee  simple  the  real  estate  described  In  said 
deed  clear  of  all  Incumbrances  and  liens. 

Having  reached  this  conclusion,  it  is  not 
necessary  that  we  should  express  an  opin- 
ion upon  tbe  second  question  above  mention- 
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ed;  but  we  will  say  that  it  is  the  duty  «(  the 
assessor  to  use  great  care  and  diligence  to 
dlscoTer  the  actual  owner  of  the  property 
to  be  asaeesed,  and  if  the  name  of  the  owner 
ia  known  to  the  aasessor,  or  might  b«  ascer- 
tained by  him  from  the  public  records  or 
other  available  sources  of  information.  It  Is 
his  duty  to  make  the  assessment  In  the  name 
of  the  actual  owner. 

Judgment  for  defendant  for  costs. 


PEW  T.  MINOR  et  al. 
(Supreme  Conrt  of  Pennsylvania.    Jan.  7, 190T.) 

1.  EqXTITT— Pl^KADIKO— ItaaiTTRBCB. 

When,  to  a  bill  in  equity,  defendant  intei^ 
poses  a  demurrer,  he  admits  the  truth  of  th0 
material  facta  set  out  in  the  bill,  but  denies  that 
they  are  sufficient  to  authorize  the  release 
prayed  for. 

rE<d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  {  494.] 

2.  Sahx— Sfbakino  Dkhubbeb. 

Where  a  bill  in  equity  was  filed  in  the  com- 
mon pleas,  and  defendant  filed  a  demurrer  set- 
ting up  prior  adjudication  in  the  court  of  quar- 
ter sessions,  it  is  bad  as  a  speaking  demurrer, 
where  there  is  no  referrence  in  the  bill  to  the 
proceedings  of  the  quarter  sessions. 

iE!d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  19,  Equity,  g  511.] 

Appeal  from  Court  of  Common  Pleas, 
Beaver  Uoimty. 

Bill  by  Joseph  h.  Pew  against  Stephen  Mi- 
nor and  others,  members  of  the  town  council 
of  the  borough  of  Beaver.  From  a  decree  dis- 
missing the  bill,  plaintiff  ai^eals.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

George  B.  Oordon,  John  M.  Buchanan, 
James  L.  Hogan,  and  David  A.  Nelson,  for 
appellant.  John  B.  McGlure,  Joseph  L. 
Holmes,  and  Agnew  Hice,  for  appellee. 

MESTREZAT,  J.  The  court  below  sus- 
tained the  demurrer  and  dismissed  the  bill 
in  this  case  for  the  following  reasons,  set 
forth  in  the  brief  opinion  filed:  "An  ex- 
amination of  the  proceedings  at  No.  29,  De- 
cember term,  1905,  reveals  that  the  questions 
.Involved  in  this  suit  were  thereat  adjudicat- 
ed, and  a  court  of  equity  will  not  again  try 
the  same  question.  Upon  the  appeal  the 
conrt  of  quarter  sessions  had  Jurisdiction  of 
the  subject-matter.  We  therefore  are  of  the 
opinion  that  the  demurrer  should  be  sus- 
tahaed  and  the  bill  dismissed."  This  ruling 
was  based  on  the  fact  assigned  as  the  first 
ground  or  cause  of  demurrer  that  "all  ques- 
tions of  fact  and  law  raised  by  plaintiff's 
bill  of  complaint  in  this  case  have  been 
adjudicated  by  a  court  of  law  at  No.  29,  De- 
cember term,  1905,  in  the  court  of  quarter 
sessions  of  Beaver  county.  Pa."  This  fact  is 
not  found  in  the  bill,  but  is  averred  In  the 
donurrer,  and,  as  we  have  seen,  was  the 
ground  on  which  the  court  sustained  the  de- 
murrer. 


When  a  defendant  In  an  equity  salt  inter- 
poses a  demurrer  as  a  defense,  he  admits  ths 
truth  of  the  material  facts  set  oat  in  the  bill, 
but  denies  that  they  are  sufficient  to  Justify 
the  court  In  granttaig  the  relief  prayed  for 
by  the  plaintiff.  The  defense  must  be  made 
out  from  the  allegations  of  fact  in  the  bill, 
which,  80  far  as  material,  are  taken  as  verity. 
It  is  a  settled  rule  of  equity  pleading  that 
the  defendant  is  not  permitted  to  Introduce 
averments  of  fact  in  his  demurrer,  and,  if  he 
does  so,  and  the  facts  thus  averred  are  nec- 
essary to  support  the  demurrer,  It  constitutes 
a  speaUng  demurrer,  and  is  bed.  In  1  Dan- 
lell's  Ch.  Plead.  &  Prac.  (6th  Am.  Ed.)  *587, 
it  is  said:  "Care  must  be  taken,  in  fram- 
ing a  demurrer,  that  it  is  made  to  rely  only 
upon  the  facts  stated  in  the  bill  i  otherwise. 
It  will  be  what  Is  teeiaei.  a  'speaking  demur- 
rer,' and  will  be  overruled."  And  in  Adams 
on  Equity,  *335,  the  learned  author  says: 
"A  demurrer  introducing  contrary  or  addi- 
tional averments  is  termed  a  'speaking  de- 
murrer,' and  cannot  be  sustained." 

Applying  this  rule  to  the  case  in  hand,  we 
must  hold  that  the  trial  court  committed  er- 
ror in  sustaining  the  demurrer.  As  we  have 
seen,  there  was  no  allegation  In  the  bill  that 
the  questions  raised  therein  had  been  ad- 
judicated by  the  court  of  quarter  sessions, 
and  the  fact  only  appeared  by  an  averment 
In  the  demurrer.  The  learned  Judge,  how- 
ever, examined  the  proceedings  in  the  quarter 
sessions,  and  found  that  they  "revealed  that 
the  questions  involved  In  this  suit  were 
thereat  adjudicated,"  and  for  that  reason 
sustained  the  demurrer.  This  was  manifest 
error,  and  requires  the  reversal  of  the  decree, 
regardless  of  the  merits  of  the  case. 

Decree  reversed,  at  the  cost  of  the  appellee^ 
and  a  procedendo  is  awarded. 


WILKES  V,  BUFFALO,  R.  &  P.  RT.  CO. 

(Supreme  Ck>urt  of  Pennsylvania.    Jan.  7,  1907.) 

Oabbiebs— Who  abe  Pabsenqkbs. 

In  an  action  to  recover  for  the  death  of 
plaintiff's  husband,  who,  after  securing  an  ap- 
pointment of  locomotive  engineer,  was  travel- 
ing on  a  locomotive  for  the  purpose  of  informing 
himself  more  particularly  as  to  the  character  of 
the  road,  and  was  killed  Dy  the  train  leaving  tlie 
tracks,  owing  to  the  negligence  of  the  engineer 
in  charge,  whether  deceased  was  or  was  not  a 
passenger  was  for  the  jury. 

Appeal  from  Court  of  Common  Pleas,  But- 
ler CJounty. 

Action  by  Annie  Wilkes  against  the  Buffa- 
lo, Rochester  &  Pittsburg  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Afllrmed. 

The  court  below  filed  the  following  opin- 
ion on  motion  for  new  trial  and  for  Judg- 
ment  notwithstanding    the   verdict: 

"This  suit  Is  brought  and  sought  to  be  main- 
tained by  plaintiff  on  the  theory  that  the  de- 
ceased, at  the  time  of  his  death,  was  a  pas- 
senger on  the  defendant  company's  train.    It 
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was  tried  on  the  tbeery  that  whether  or  not 
be  was  a  passenger  was  a  qnestloii  of  fact  for 
the  Jury,  rather  than  one  of  law  for  the 
court  In  rabmlttlng  this  question  the  Jury 
was  Instructed  that  If  the  deceased,  at  the 
time  he  met  his  death,  was  In  the  actual 
service  of  the  company  or  engaged  In  that 
which  was  reasonably  or  necessarily  an  Inci- 
dent of  such  service,  there  could  be  no  re- 
covery, as  he  would,  la  that  event,  be  an  em- 
ploys of  the  company,  and  no  recovery  could 
be  bad  for  his  death  resulting  from  the  negli- 
gence of  a  fellow  servant  The  Jury  was  fur- 
ther Instructed  that  If  the  deceased  were  not, 
at  the  time  he  met  his  death,  an  employ^  of 
the  defendant  company,  then,  necessarily,  he 
was  a  passenger,  as  It  was  not  contended  that 
he  was  on  the  train  as  a  trespasser ;  but  that, 
even  If  he  were  there  as  a  trespasser,  yet 
there  could  be  no  recovery,  without  proof  on 
part  of  the  plaintiff  that  the  deceased  met 
death  through  the  negligence  of  the  defendant 
company,  the  burden  of  proving  which,  under 
the  facts  of  the  case,  rested  on  plaintiff. 

"The  plalntlfTs  proof  showed.  Inter  alia, 
that  the  deceased  had  been  for  a  number  of 
years  in  the  employ  of  the  defendant  company 
as  a  locomotive  engineer  on  various  i>ortlons 
of  Its  line,  and  that  a  short  time  prior  to  his 
death  he  had  been  employed  In  that  capacity 
on  the  Clearfield  Branch  of  the  defendant's 
road,  but  that  during  the  month  of  February, 
1906,  he  had  made  a  number  of  trips  over  the 
Pittsburg  Division,  for  the  purpose  of  learning 
the  road,  with  a  view  to  employment  on  that 
division  by  assignment  thereto  In  the  very 
near  future,  and  that  while  making  these 
trips  he  was  In  the  pay  of  the  defendant  com- 
pany; that  on  their  completion  he  took  the 
required  examination  before  the  proper  offi- 
cial in  a  satisfactory  manner,  and  was  thus 
qualified  for  his  expected  employment  on 
said  division  of  defendant's  road;  that  hav- 
ing learned  that  some  change  had  been  made 
in  the  signals  near  the  Bakerstown  tunnel, 
some  17  miles  south  of  Butler,  on  said  divi- 
sion, after  he  had  made  his  trips  over  It 
'learning  the  road,'  the  deceased  concluded 
that  it  would  be  well  to  acquaint  himself  with 
the  change  at  that  point  before  assuming  his 
duties  as  engineer  on  said  division.  Having 
previously  passed  his  examination  and  quali- 
fied for  his  expected  new  duties,  It  was  not 
required  of  blm  by  the  defendant  company 
that  he  should  further  prepare  himself.  His 
undertaking  to  do  so  was  his  own  voluntary 
act,  and  it  does  not  appear  that  either  he  or 
the  defendant  company  contemplated  that  be 
should  receive  compensation  for  the  perform- 
ance of  this  self-imposed  duty. 

"At  the  time  of  his  decease,  March  11, 1905, 
Wilkes  was  In  possession  of  an  employe's 
quarterly  pass,  good  until  March  31,  1906. 
In  addition  to  this  he  had  obtained  from  the 
master  mechanic  of  defendant  company  at 
Du  Bois,  which  was  the  head  of  the  Pittsburg 
Division  and  the  place  of  his  residence,  a 
fecial  permit  autborhslng  all  Pittsburg  Dlvi- 


sioa  freight  and  passenger  engineers  to  allow 
him  to  ride  on  their  engines  for  the  purpose 
of  learning  the  Pittsburg  Division.  This 
was  dated  March  10,  1905,  was  good  until 
March  20,  1906,  and  was  obtained,  as  the 
testimony  shows,  by  Wilkes  for  the  express 
purpose  of  making  the  trip  to  Bakerstown 
tunnel  for  the  purpose  of  learning  the  change 
In  signals  at  that  point  Leaving  Du  Bois, 
he  rode  In  the  passenger  coach  until  he  reach- 
ed Butler  Junction,  a  short  distance  north  of 
Butler,  at  which  place  he  entered  the  engi- 
neer's cab.  The  Miglne  was  In  the  charge  of 
Engineer  Logan,  who  continued  in  charge  of 
It  up  to  the  time  of  the  aocidoit,  except  that 
as  the  train  slackened  Its  qteed  In  approach- 
ing the  Butler  station,  Logan  left  the  locomo- 
tive in  charge  of  Wilkes,  while  be  (Logan) 
went  into  the  office  to  register;  the  train 
being  slightly  behind  time  at  that  point 
Having  registered,  Logan  again  aasomed 
charge  of  the  engine,  and,  presumably  in  or- 
der to  make  up  lost  time,  the  train  soon  at- 
tahied  a  quite  high  rate  of  speed,  so  that 
on  reaching  a  certain  curve  about  three  miles 
south  of  Butler,  the  engine  left  the  track, 
causing  the  death  of  Wilkes.  The  evidence 
tended  to  show,  and  the  Jury  must  have 
found,  that  the  train  was  being  run  at  an  ex- 
cessive rate  of  epeei  at  the  time  of  the  acci- 
dent, and  that  this  was  the  canse  of  deatli. 
"The  plaintiff  claims  that  her  deceased  hns- 
band,  riding  in  the  cab  of  the  engine,  at  that 
time  and  under  the  circumstances,  was  a  pas- 
senger and  not  an  employe ; '  that  his  object- 
ive point  was  the  Bakerstown  tunnel,  and 
the  trip  a  voluntary  one  on  his  part,  for 
which  no  compensation  was  contemplated  or 
paid ;  and  that  the  defendant  company  owed 
him  the  duty  of  safe  conduct  On  the  other 
hand,  the  defendant  contends  that  the  de- 
ceased, at  the  time  he  met  his  death,  was  an 
employe,  and  that  this  Is  evidenced  by  the 
fact  of  his  employe's  pass,  his  special  permit 
for  the  purpose  of  learning  the  road,  and  his 
presence  In  the  engineer's  cab  at  the  time  of 
the  accident  Neither  of  these  positions,  how- 
ever, seemed  to  be  necessarily  conclusive  of 
the  case.  It  does  not  necessarily  follow,  we 
think,  from  the  fact  that  the  deceased  was  in 
possession  of  an  employe's  pass  at  the  time 
he  met  his  death,  that  he  was  therefore  In 
the  defendant  company's  actual  service  at 
that  time,  and  not  a  passenger  on  Its  train. 
An  employe's  pass  might  well  be  used  by  Its 
possessor  In  pursuit  of  pleasure  or  other  pur- 
pose wholly  foreign  to  the  service  of  the  com- 
pany. In  fact  It  would  not  be  usual  for  an 
employe  in  actual  train  service  to  be  required 
to  have  a  pass.  The  nature  of  his  duties 
would  be  his  passport  It  comes  to  a  ques- 
tion, therefore,  whether,  at  the  time  of  the 
accident,  the  deceased  was  In  the  actual  sen- 
lee  of  the  company,  performing  the  duties 
of  an  employe.  If  so,  what  were  his  duties, 
and  whut  was  bis  employment?  By  whom 
had  his  ^iervlce  been  assigned,  and  to  whom 
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was  he  responsible  for  the  manner  of  Its  per- 
formance? 

"It  cannot,  we  think,  be  contended  that 
be  was  at  the  time  In  the  actual  service  of  the 
company.  Service,  too,  Implies  compensation ; 
but  comjpensatlon  for  the  trip  in  question 
does  not  seem  to  have  been  in  the  mind  of 
either  party.  But,  If  not  In  actual  service  of 
the  company  at  the  time,  was  he  engaged  In 
that  which  was  a  necessary  incident  to  his 
employment,  either  present  or  prospective? 
It  is  not  disputed  that  Wilkes  had  fully 
qualified  himself  for  the  new  employment  to 
which  he  was  looking  forward.  He  was  mak- 
ing the  trip  In  question  entirely  of  his  own 
volition.  We  do  not  think  the  case  Is  In  this 
respect  different  from  what  it  would  have 
been,  had  the  deceased  in  any  other  respect 
sought  to  better  equip  himself  for  bis  new 
duties  in  point  of  the  garb  he  should  wear, 
or  otherwise,  and  a  trip  was  being  made  to 
the  city  of  Pittsburg  for  that  purpose.  In 
neither  case  would  the  added  equipment  be 
required  of  him  at  the  hands  of  his  prospec- 
tive onployer,  but  he  himself  deemed  it  pru- 
dent to  bave  it  and  set  about  to  obtain  it. 
This  involved  a  trip  over  defendant's  rail- 
road. His  employe's  pass  afforded  him  the 
opportunity  of  making  the  trip  without  cost 
to  himself,  which  would  l>e  true  In  either  of 
the  above  supposed  cases.  Defendant's  coun- 
sel, on  the  argument  of  the  question  involved, 
admitted  that  if  the  accident  had  occurred 
while  Wilkes  was  In  the  jmssenger  coach  on 
bis  way  from  Dn  Bois  to  Butler  Junction, 
the  defendant  would  have  been  liable  to  him 
as  a  passenger,  although  traveling  on  an  em- 
ploye's pass,  and  In  this  we  think  they  were 
correct  But  if  he  was  a  passenger  during 
the  first  stage  of  his  Journey,  notwithstand- 
ing his  employe's  pass,  would  he  not  remain 
a  passenger  during  the  remainder  of  his  trip, 
so  far  as  the  question  of  bis  pass  was  concern- 
ed? Some  new  element  would  necessarily  en- 
ter In  to  change  his  relation  to  the  defendant 
company  to  that  of  employe.  And  it  is  at  this 
point  that  the  counsel  for  the  defense  con- 
tend that  a  new  element  did  enter.  They 
say  that  when  Wilkes,  at  Butler  Junction, 
left  the  passenger  coach  and  entered  the  en- 
gineer's cab,  by  doing  so  he  took  himself  out 
of  the  usual  place  where  passengers  travel, 
and  made  himself  an  employe,  and  thereby 
deprived  himself  of  the  protection  and  care 
due  a  passenger. 

"While  the  question  thus  presented  is  not 
free  from  doubt,  yet  It  is  not  at  all  clear  that 
the  alleged  result  would  follow  his  change  of 
place.  It  is  beyond  doubt  that  the  general 
rule  requites  passengers  to  ride  In  the  places 
prepared  for  them.  But  this  goierai  rule  is 
subject  to  modification  by  the  supreme  an- 
tborlt7  of  tiie  company.  In  the  present  case 
the  defendant,  in  the  person  of  Its  master 
mechanic,  gave  Wilkes  authority  to  ride  on 
the  engines  of  the  Pittsburg  Division.  It 
does  not  follow  from  this,  we  think,  that  it, 
tiy  its  own  act  granting  the  deceased  permls- 


slcm,  thereby  divested  Itself  of  tbe  responsibil- 
ity and  consequent  liability  which  existed 
and  continued  up  to  that  point.  He  was  no 
more  In  the  service  of  the  company  while 
riding  in  the  cab  of  tbe  engine,  we  think,  than 
when  riding  in  the  passenger  coach.  His  pur- 
pose was  tbe  same  all  the  while.  The  same 
degree  of  care  would  seem  to  be  due  him  in 
tbe  one  case  as  In  the  otiier.  He  rode  where 
he  did  at  the  various  stages  of  the  journey 
by  authority  of  the  defoidant  company.  His 
onploye's  pass  permitted  bim  to  travel  in  the 
passenger  coach,  while  the  express  authority 
of  the  company  gave  him  a  place  In  the  cab 
of  the  engineer.  When  tbe  company  gave 
him  permission  to  ride  In  that  place,  we  think 
It  assumed  the  duty  of  carrying  him  safely 
there,  and  was  answerable  for  neglect  in  this 
respect  None  of  our  own  cases  seem  to 
rule  the  case  in  hand  in  all  its  circumstances. 
Neither,  in  fact,  does  any  other  which  has 
beeo  cited  to  us.  In  their  essaitlal  features 
the  cases  of  State  v.  West  Md.  R.  R.  Co.,  63 
Md.  433,  and  Phlla.  &  Reading  R.  R.  Co.  v. 
Derby,  55  U.  S.  468,  14  U  Ed.  502,  cited  by 
platntltTs  counsel,  seem  to  more  nearly  resem- 
ble the  case  In  hand. 

"We  are  not  convinced  that  there  was  error 
in  submitting  tbe  question  involved  in  this 
case  to  a  Jury,  under  the  instructions  given, 
including  tbe  Instruction  ttiat,  in  order  to 
recover,  the  plalntifr  must  prove  negligence, 
which  could  not  be  presumed,  even  though 
Wilkes  were  a  passenger,  by  reason  of  the 
stipulation  Indorsed  on  his  employe's  pass. 
Rowdln  v.  Penna.  R.  R.  Co.,  208  Pa.  623,  57 
Atl.  1125.  For  the  reasons  herein  given,  the 
motion  for  a  new  trial  is  refused;  also  mo- 
tlon  that  Judgment  be  entered  for  the  defend- 
ant non  obstante  veredicto  Is  refused." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTRBZAT,  POTTER, 
BLKIN.  and  STEWART,  JJ. 

Ler.  McQnlstion  and  F.  J.  Forquw,  for  ap- 
pellant John  M.  Oreer,  John  B.  Oreer,  and 
Thomas  H.  Greer,  for  appellee. 

PER  OURIAM.  Judgment  affirmed,  on  the 
oplnlcm  of  the  court  below. 


RAOCLIFFD  v.  HOIiLYFIELD  et  al. 
(Supreme  Court  of  Pennsylvania.    Jan.  7,  1907.) 

1.  TBIAZi— InSTBUCTTONB— CUKC    OF    E>BBOB    BT 

Othkb  Irstbucttors. 

In  an  action  for  maliclona  prosecution,  a 
duura  leadinx  the  jury  to  believe  that  tbe  tnt 
of  jriaintilf  s  right  to  recover  was  his  guilt  or 
innocence  is  reveisible  »ror,  thongh  tiie  court 
may  have  stated  the  law  correctly  in  ether  parts 
of  the  charge. 

2.  Saxb— Advice  of  Counskl. 

In  an  action  for  maliciouB  prosecation,  the 
advice  of  counsel  is  a  defense  only  wken  sought 
in  good  faith  and  based  on  a  ooaiplete  statement 
of  all  the  facts  within  the  proseeutor'B  knowl- 
edge. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Malicious  Prosecation,  |  42.] 
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Appeal  from  Court  of  Oommon  Pleas, 
Washington  County. 

Action  by  Fred  Radcllffe  against  0.  O. 
Hollyfleld  and  the  Singer  Sewing  Machine 
Company.  Judgment  for  plaintiff,  and  dA- 
fendanta  appeaL   Reversed. 

The  coort  below  charged  in  part  as  follows: 
"Now,  the  que«tl<m  arising  here  Is,  did  Mr. 
Radcllffe  embezzle  or  fraudulently  ai^roprl- 
ate  any  part  of  tbeee  Items  that  have  been 
enumerated  to  his  own  use?  Now,  gentle- 
men, the  plaintiff  sets  up  one  theory,  and 
the  defendant  another.  The  plaintiff  claims 
that  he  had  been  In  the  employ  of  the  Singer 
Manufacturing  Company  for  quite  a  while. 
He  has  narrated  to  yon  the  manner  in  which 
the  business  Is  done,  the  goods  shipped  to 
the  local  office  at  Charlerol,  how  the  company 
keeps  track  of  the  business,  and  how  the  re- 
turns are  made  by  the  agent;  and  he  claims 
that  In  this  settlement,  where  this  188.60  Is 
claimed  to  be  due,  that  it  was  a  di^tuted 
claim.  I  believe  the  plaintiff  on  the  stand, 
the  last  day  that  he  was  called  back,  denied 
that  he  owed  the  company  anything — said 
that  If  there  was  a  proper  settlement,  and 
he  was  given  credit  for  all  the  commissions 
that  were  due  him,  that  they. still  owed  him 
something  yet  Now,  his  theory  is — his  con- 
tention is — that  If  you  would  find  that  that 
was  true,  that  the  manner  the  business  was 
run  there  was  such  that  these  claims  were 
fairly  disputed  as  to  whether  he  was  account- 
able for  them  or  not,  would  negative  the  Idea 
entirely,  and  conclusively  rebut  it  that  he 
fraudulently  appropriated  any  of  this  prop- 
erty to  his. own  use.  And  that  would  be  true, 
gentlemen.  A  man  who  occupies  a  trust 
relation  such  as  Mr.  Radcllffe  did  there; 
that  is.  If  the  accounts  of  a  man  that  was 
managing  property  to  be  sold  and  to  account 
for  the  proceeds  get  into  such  shape  that 
there  is  fairly  disputed  question  between 
them  as  to  what  is  due,  or  whether  he  owes 
anything  at  all  or  not,  that  raises  such  a  con- 
dition of  affairs  as  to  rebut  the  idea  that  the 
property  In  dispute  was  fraudulently  appro- 
priated. If  there  was  a  fair  claim  that  he 
should  retain  that  property  in  order  to  meet 
the  claim  that  he  had  against  the  company, 
why  that  would  not  be  a  fraudulent  appropri- 
ation. It  is  just  the  same  question  exactly 
as  that  Involved  In  larceny.  If  a  perfect  stran- 
ger break  Into  your  bam  at  night  and  take 
away  a  horse  and  sell  it,  and  put  the  money  in 
his  pocket,  there  cannot  be  very  much  doubt 
about  his  intent  being  felonious.  But  If  he 
happen  to  be  a  neighbor  of  yours,  and  you 
had  bought  that  horse  from  him  a  day  or  so 
before  and  had  made  misrepresentations  and 
cheated  him  so  that  he  claimed  that  the  ti- 
tle did  not  pass  to  you,  and  he  went  over  to 
your  stable  and  took  it  back  to  his  place, 
and  sent  you  word  that  he  rescinded  the  con- 
tract and  had  taken  the  horse,  why,  you 
would  not  hare  a  very  good  show  to  sustain 
a  charge  of  larceny,  because  the  criminal 


intent  would  be  negatived  t^  the  elrcnm- 
stances  that  surrounded  the  taking,  although 
the  physical  act  of  taking  might  be  just  ex- 
actly the  same  In  one  case  as  the  other.  And 
the  same  way  In  a  case  where  there  is  a 
settlement  between  two  parties.  If  the  facts 
In  the  case  show  that  the  property  that  is 
alleged  to  be  still  in  the  hands  of  the  agent 
is  retained  by  blm,  and  he  refuses  to  account 
for  it,  on  what  Is  a  fair  showing  of  the  case 
that  he  does  not  owe  the  other  party  any- 
thing, why,  it  would  negative  the  Idea  tbat 
be  fraudulently  Intended  to  appropriate  it. 

"Now,  that  is  the  claim  here,  as  I  und^- 
stand  it,  of  the  plaintiff.  He  claims  that  the 
circumstances  surrounding  the  conduct  of 
the  business  and  the  liability  to  mistakes 
and  things  of  that  kind  account  for  these 
different  things  here  that  are  named  by  the 
company  as  being  In  the  possession  of  the 
plaintiff;  and  that  If  there  was  an  honest 
settlement  that  he  would  not  owe  them  any- 
thing. If  he  does  not  owe  them  anything, 
of  course,  he  has  not  fraudulraitly  appropri- 
ated anything  that  was  committed  to  his 
hands.  Now  gentlemen,  as  to  the  parts  of  the 
machines — ^needles,  etc. — he  has  accounted 
for  some  of  these  by  showing  that  anothw 
party  had  taken  them,  and  perhaps  the  same 
may  be  said  in  regard  to  the  collections  and 
these  overpaid  commissions ;  so  that  tbe  con- 
test narrows  itself  down  very  largely  to  the 
two  machines,  whether  or  not  he  has  em- 
bezzled the  two  machines  that  are  missing. 
It  Is  admitted  here,  or  at  least  claimed  by 
the  defendant,  that  It  has  been  sufficiently 
proven  and  not  seriously  contested  that  there 
were  two  machines  placed  In  the  hands  of  the 
plaintiff,  Radcllffe,  and  for  which  he  receipt- 
ed, that  have  not  been  returned,  and  that  they 
are  missing.  Now,  did  he  fraudulently  ap- 
propriate those  machines,  either  the  machines 
themselves  or  the  money  that  they  may  have 
been  sold  for,  If  they  were  sold,  to  his  own 
use? 

"We  have  a  well-establlshed  principle,  gen- 
tlemen, that  where  a  man  who  is  a  laymun 
and  not  supposed  to  know  the  law  goes  to 
one  learned  in  the  law — and  especially  would 
that  be  true  where  be  went  to  the  district 
attorn^,  who  Is  under  oath  to  represent 
fairly  and  honestly  both  the  commonwealth 
and  the  defendant  in  criminal  prosecutions 
— where  he  goes  to  the  district  attorney  and 
honestly  lays  all  the  tacts  bearing  upon  the 
question  before  him,  and  the  district  attor- 
ney tells  him  that  those  facts  make  out  a 
case  of  probable  cause  and  for  him  to  go 
ahead  and  make  an  Information,  it  is  a  com- 
plete protection:  because  that  very  act  of 
going  before  a  district  attorney  and  telling 
him  all  the  facts  and  following  his  advice 
conclusively  negatives  the  idea  of  malice. 
and  it  always  ought  to  be  conclusive  on  the 
question  of  probable  cause,  at  least  until 
the  district  attorney  would  be  In  some  way 
shown  as  being  In  collusion  with  him,  and, 
of  course,  there  is  nothing  of  that  kind  here 
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in  this  case.  Now,  yon  see  that  this  is 
another  condition  of  affairs  wlilch  may  exist 
in  cases  of  this  kind  tiiat  mnst  also  have  the 
consideration  of  a  Jury.  Ton  will  notice  that 
I  said  that  where  a  man  went  before  the 
district  attorney  and  gave  him  all  the  facts 
bearing  on  the  question,  and  the  district 
attorney  advised  him  and  be  followed  his 
advice,  it  is  a  complete  protection.  Now, 
It  very  frequently  happens  that  the  claim  Is 
set  up  by  a  plaintiff  in  cases  of  this  kind, 
where  that  defense  is  injected  that  the  de- 
fendant, when  acting  as  the  prosecutor,  had 
not  told  all  the  facts  that  he  should  have 
told  the  district  attorney.  Lawyers  all  know 
bow  frequently  they  give  advice  that  does 
not  bring  good  results,  and  sometimes  the 
client  may  Justly  blame  tbe  lawyer;  but 
in  9  cases  out  of  10  it  is  not  tbe  lawyer's 
fault.  It  Is  the  client's  fault,  because  be 
told  him  a  great  many  things  that  he  could 
not  establish.  Wb«i  he  advised  tiim  to 
proceed  in  a  certain  case,  It  was  on  condition 
tbat  the  client  that  was  getting  the  advice 
was  telling  tbe  whole  truth.  Now,  It  Is 
very  important  here.  In  a  case  of  this  kind, 
to  know  that  tbe  whole  truth  was  told  by 
Mr.  Hollyfleid  to  the  district  attorney,  be- 
cause  the  district  attorney's  advice  is  a  per- 
fect protection  if  he  revealed  what  was  sub- 
stantially the  whole  truth.  It  was  not  neces- 
sary, of  course,  to  take  as  much  time  in  tell- 
ing tbe  district  attorney  as  we  have  in  try- 
ing tbe  case;  but  did  he  honestly,  In  good 
faith,  substantially  lay  all  these  material 
facts  before  the  district  attorney  that  are 
involved  In  this  case?  If  be  did,  and  tbe 
district  attorney  advised  the  prosecution, 
that  Is  a  protection.  Now,  tbat  is  contro- 
verted here,  and  it  will  be  for  you  to  say, 
gentlemen,  whether  or  not  Mr.  Hollyfleid, 
taking  the  district  attorney's  testimony  and 
bis  own  testimony,  whether  or  not  he  failed 
to  give  tbe  plaintilTs  theory  here  of  this  case 
to  the  district  attorney  when  In  good  faith 
be  ought  to  have  done  that  Now,  that  is 
tbe  claim  of  the  plaintiff ;  that  is,  that  if  be 
wanted  to  be  honest  about  tbe  matter  be 
ought  to  liave  given  to  the  district  attorney 
what  he  knew  was  the  claim  of  the  plain- 
tiff. As  I  said  before,  of  course,  it  would 
lead  again  (if  that  was  not  done)  to  the  ques- 
tion whether  or  not  tbe  claim  of  tbe  plain- 
tiff in  regard  to  the  lost  machines  was  a  rea- 
sonable claim  to  be  made  in  view  of  the 
other  facts  found. 

"Now,  gentlemen,  there  Is  something  said 
here  by  tbe  district  attorney  that  requires 
me  to  say  a  word  further.  Tbe  district  at- 
torney says  tbat  at  a  certain  stage  in  bis  In- 
terview with  Mr.  Hollyfleid  be  said  to  him: 
'I  don't  think  you  need  to  say  anything  fur- 
ther about  tbe  matter.  What  you  have  said 
already  is  enough  to  show  probable  cause 
here,  and  you  are  Justified  In  making  an  In- 
formation on  what  you  have  already  stated.' 
Well,  now,  whether  or  not  tbat  relieved  Mr. 
Hollyfleid  is  also  a  question  for  the  Jury. 


In  case  Mr.  Hollyfleid  had  stated  what  he 
thought  was  substantially,  and  what  was 
substandaliy,  all  tbe  matters  involved,  why 
stopping  bim  there  by  the  district  attorney 
and  saying  that  was  enough  would  be  a  pro- 
tection; bue  if  be  liad  only  told  half  bis 
story,  and  it  was  the  incriminating  part  of 
bis  story,  and  there  was  another  part  of  It 
back  that  explained  away  those  incriminat- 
ing circumBtances,  it  would  have  been  Mr. 
Hollyfleld's  duty  to  have  said  to  the  district 
attorney:  'Well,  you  had  better  hear  tbe 
otb&  half  of  this  story,  because  it  Is  '&  little 
different,  other  than  tbat  I  have  told,  and 
it  may  modify  your  opinion.'  The  district 
attorney  had  a  right  to  say  that,  because 
he  meant,  by  saying  that  that  if  that  is  the 
condition  of  this  case,  and  there  Is  nothing 
to  qualify  it  there  is  probable  cause  there, 
and  go  ahead;  and  if  Mr.  Hollyfleid  knew 
something  that  would  explain  away  that, 
then  it  would  be  bis  duty  to  say  to  the  dis- 
trict attorney,  'I  have  other  matters  that 
may  modify  your  opinion,'  and  be  should 
have  told  bim  the  whole  thing,  and  if  he 
purposely  refrained  from  doing  tbat  and 
allowed  the  district  attorney  to  be  substan- 
tially misled  in  tbat  way,  by  not  having  the 
whole  story,  then  it  would  not  be  a  protec- 
tion, because  that  would  not  be  an  honest 
narration  of  all  the  facts  that  he  ought  in 
law  to  lay  before  tbe  attorn^  in  order  to 
get  the  advice  tbat  would  be  a  protectlmi." 
Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MEJSTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Norman  E.  Clark,  W.  S.  Parker,  and  Wln- 
fleld  Mcllvaine,  for  appellants.  R.  W.  Ir- 
win, of  Irwin,  Wiley  &  Morgan,  for  appellee. 

FELLk  J.  Tbe  part  of  tbe  charge  covered 
by  tbe  first  assignment  of  error  is  open  to 
the  objection  that  it  submitted  to  the  Jury  a 
question  not  Involved  in  the  issue,  and  made 
the  liability  of  tbe  defendant  depend  upon 
the  guilt  or  innocence  of  the  plaintiff.  The 
plaintiff  had  been  arrested  and  prosecuted 
at  the  Instance  of  the  defendant  on  the 
charge  of  embezzlement  as  agent  or  bailee 
of  sewing  machines  and  supplies  consigned 
to  bim  for  sale  or  lease.  In  submitting  the 
case  it  was  said:  "Now,  the  questi<xi  aris- 
ing is,  did  jilr.  Radcllffe  embezzle  or  fraudu- 
lently appropriate  any  of  those  Items  tbat 
have  been  enumerated  to  his  own  use?" 
Following  a  review  of  the  testimony,  this 
question  was  repeated  in  substantially  the 
same  words.  The  real  issue,  whether  the 
prosecution  was  brought  in  good  faith  and 
on  probable  cause,  was  very  clearly  stated  in 
other  parts  of  the  charge,  and  tbe  instruction 
was  given  tbat  probable  cause  does  not  de- 
pend on  what  may  appear  at  the  trial,  but 
upon  tbe  knowledge  and  reasonable  belief 
of  tbe  prosecutor  when  the  prosecution  was 
begun.  Tbe  error  complained  of  did  not  re- 
sult from  a  misunderstanding  by  tbe  learned 
Judge  of  the  law  governing  the  action.    It 
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was  Inadyertently  made  In  presoitlng  to 
the  Jury  the  contrntlons  of  the  parties ;  that 
of  the  plaintiff  being  that  there  was  an  hon- 
est dispnte  whether  there  was  anything  due 
by  him  on  a  settlement  of  his  accounts,  and 
that  of  tbe  defendant  that  there  had  been 
an  actaal  embezzlement  It  Is  evident  from 
the  whole  charge  that  it  was  the  Intention  of 
the  conrt  to  submit  to  the  Jury  only  the  ques^ 
tlon  whether,  at  the  time  of  the  examina- 
tion of  the  plaintiff's  accounts,  before  tbe 
prosecution  was  begun,  there  were  reasona- 
ble grounds  to  suppose  that  be  was  guilty 
of  embe^lement.  But,  notwithstanding  the 
clear  and  correct  statements  of  the  law  In 
other  parts  of  the  charge,  the  Jury  may  have 
been  led  to  believe  that  the  crucial  teat  of 
tbe  plaintiff's  right  to  recover  was  his  guilt 
or  innocence.  We  are  therefore  constrained 
to  reverse  the  Judgment 

The  remaining  assignments  of  error  are 
without  merit  Tbe  advice  of  counsel  oi>- 
erates  as  a  defense  only  when  sought  In  good 
faith  and  founded  on  a  complete  and  accu- 
rate statement  of  all  the  facts  within  the 
knowledge  of  the  prosecutor.  Whether  the 
defendant  bad  sought  tbe  advice  of  the  dis- 
trict attorney  and  made  to  him  a  full  dis- 
closure of  all  the  facts  within  bis  Imowledge, 
or  had  applied  to  him  for  assistance  in 
bringing  a  prosecution  already  determined 
upon,  were  matters  of  dispute  and  were  prop- 
erly submitted  to  the  Jury. 

The  Judgment  Is  reversed,  with  a  venire 
facias  de  novo. 


BABTO  et  ax.  t.  BEAVER  VAUJBY 
TRACTION  CO. 

(8upr«ne  Conrt  of  Penntylvania  Jan.  7,  1907.) 

1.  STB£ET     R1II.B0AD8  —  RiQBTB     OW     PUBUC 
ON  TKACK.       . 

The  right  of  the  pnblic  to  nse  the  track  of 

a  street  railway  company  is  subordinate  only  to 

the  right  of  the  company  to  have  a  clear  track. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 

vol.  44,  Street  Railroads,  i  193.] 

2.  Same— Collision  with  Travelbb. 

In  an  action  by  husband  and  wife  against 
a  street  railway  company  to  recover  for  personal 
injuries  by  collision  with  a  street  car  while  tbey 
were  riding  at  night  in  a  bupgy,  tbe  question  of 
defendant's  negligence  was  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  {|  251-254.] 

Appeal  from  Court  of  Common  Pleas,  Bea- 
ver County. 

Action  by  J.  A.  Barto  and  A.  I.  Barto 
against  tbe  Beaver  Valley  Traction  Company. 
Judgment  for  defendant,  and  plaintiffs  appeal. 
Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Alfred  P.  Marshall,  for  appellants.  James 
L.  Hogan  and  John  M.  Buchanan,  for  appel- 
lee. 


FELL,  J.  Tbe  defendant  baa  a  single-track 
electric  railway  on  one  of  tbe  streets  of  tbe 
borough  of  Mwiaca,  on  which  one  car  is  mn 
every  15  minutes.  Tlie  track  is  at  the  middle 
of  tbe  street  and  there  Is  room  on  either  side 
for  vehicles.  The  space  between  the  rails  is 
paved.  Tbe  rest  of  tbe  street  is  an  ordinary 
dirt  road.  Tbe  plaintiffs  at  night  were  riding 
in  a  buggy  at  a  slow  trot  on  tbe  track.  Tbe 
top  of  the  buggy  was  down,  and  they  had 
looked  back  several  times  to  see  whether  a 
car  was  coming.  Tbey  first  observed  the  car 
when  it  was  a  rod  from  them,  and  the  buggy 
was  struck  before  tbey  succeeded  in  getting  it 
clear  of  tbe  track.  The  car  was  running  15 
miles  an  hour  witbout  a  headlight  and  no 
signal  of  its  approach  was  given.  Under  this 
state  of  facta,  detailed  by  the  plaintiffs  and 
their  witnesses,  a  verdict  was  directed  for  the 
defendant  on  the  ground  of  tbe  plaintiffs'  con- 
tributory negligence  In  driving  on  the  track 
at  night  when  there  was  room  to  drive  on 
other  parts  of  the  street 

The  conclusion  reached  by  the  learned  trial 
Judge  was  based  on  the  decisions  of  this  court 
in  Oilmartln  v.  Rapid  Transit  Co.,  186  Pa. 
193,  40  Atl.  322,  and  Penman  v.  Railway  Co.. 
201  Pa.  247,  50  Atl.  073.  In  both  of  those 
cases  the  plaintiffs  were  pedestrians,  and  tbe 
ground  of  both  decisions  Is  that  by  walking 
along  on  tbe  track  of  tbe  railway  company 
they  voluntarily  exposed  themselves  to  a 
known  danger  and  were  negligent  In  so  doln?. 
The  track  of  a  street  railway  company  Is  not 
intended  for  use  by  pedeatrians,  but  it  is  open 
for  nse  by  tliose  riding  In  vehicles.  Tbe  spare 
between  the  rails  in  cities  and  boroughs  Is 
paved  for  that  purpose,  and  tbe  travelba«  pub- 
lic are  at  liberty  to  drive  on  it  Their  right 
to  use  this  part  of  the  street  is  subordinate 
only  to  the  right  of  tbe  company  to  have  a 
clear  track.  They  are  expected  to  use  it  both 
from  necessity  at  times  and  fnr  convenience 
when  it  offers  a  l>etter  passageway.  One  us- 
ing it  for  convenience,  as  was  the  case  here, 
cannot  be  charged  with  negligence  simply  be- 
cause of  the  fact  that  be  could  have  driven  at 
the  sides  of  the  street  Whether,  under  the 
circumstances,  the  plaintiffs  exercised  proper 
care,  was  for  the  Jury. 

Tbe  Judgment  is  reversed,  with  a  venire  fa- 
cias de  novo. 


COMMONWEALTH  v.  CURCIO. 
(Supreme  Court  of  Pennsylvania.    Jan.  7.  1907.) 

1.  HoMiciDB— Degree  of  Crime. 

The  power  and  duty  of  the  jury  to  ascer- 
tain tbe  deirree  of  mnrder  is  fixed  by  law,  and 
a  peremptory  Instruction  taking  from  it  the 
power  to  do  so  is  erroneous. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  26,  Homicide,  {  574.] 

2.  Same— Manslattghteb. 

Where  tbe  kllllnr  Is  committed  without 
malice  and  nnder  the  Influence  of  sndden  pas- 
sion aroused  by  adequate  cause,  the  homicide  is 
reduced  from  murder  to  manslaughter. 

[Ed.  Note.— For  cases  in  i>oiut  see  Cent  Dig. 
vol.  26,  Homicide,  {  64.] 
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Appeal  from  Court  of  Oyer  and  Terminer, 
Liackawanna  County. 

Saverlo  Curdo  waa  couTlcted  of  murder 
in  the  flrsft  degree,  and  appeals.    Reveraed. 

Defmdant  presented  this  point: 

"(18)  Manslaughter  Is  defined  t»  b*  the  un- 
lawful killing  of  another  without  malice,  ex- 
pressed or  implied.  And,  If  the  Jury  believe 
that  this  killing  was  done  with  sufficient 
cause  of  provocation,  and  the  defendant 
was  In  a  state  of  rage  and  passion,  without 
time  to  cool,  placing  the  defendant  beyond 
the  control  of  bis  reason  and  suddenly  Im- 
pelling to  the  deed,  then  he  cannot  be  con- 
victed of  any  higher  crime  than  manslaugh. 
ter.  Answer:  The  thirteenth  point  asks  us 
to  give  you  a  definition  of  the  crime  of  man- 
slaughter, and  It  is  refused  as  inapplicable 
In  this  case,  liecause  under  the  evidence  there 
can  be  no  conviction  of  manslaughter." 

The  court  diarged,  inter  alia,  as  follows: 

"Under  the  view  which  I  take  of  the  law 
and  the  evidence  in  this  case,  there  can  be  no 
conviction  In  any  event  upon  the  count 
for  manslaughter,  and  you  may  disregard 
that  count  If  the  defendant  is  grullty,  he 
may  be  convicted  of  murder,  but  not  of  man- 
slaughter, and.  If  found  guilty.  It  would  be 
your  duty  to  determine  whether  he  Is  guilty 
of  murder  In  the  first  degree  or  in  the  second 
degree." 

"Having  admitted  that  he  shot  this  man 
to  death,  the  defendant  Is  guilty  of  murder 
unless  he  did  It  in  self-defense.  To  show 
that  it  was  done  in  self-defense  the  burden 
is  upon  him  of  showing  some  necessity,  either 
real  or  apparent,  for  firing  the  shots;  or 
else  Show  that  he  was  In  danger,  either  real 
or  apparent,  of  being  robbed  by  the  assail- 
ant, the  deceased,  with  threats  of  violence 
by  which  he  was  put  In  fear." 

Argued  before  HITCHBLL,  C.  J.,  and 
FELL.  BROWN,  MBSTRBZAT,  POTTER, 
KLKIN,  and  STEWART,  JJ. 

David  J.  Reedy  and  Herbert  L.  Taylor,  for 
.oppellant  Wm.  R.  Lewis,  Dtst  Atty.,  for 
the  Commonwealth. 

FELL,  J.  The  assignments  of  error  to  be 
considered  are  those  that  relate  to  the  re- 
fusal of  the  court,  on  request,  to  define  the 
crime  of  manslaughter,  and  to  the  Instruc- 
tion that  there  could  not  be  a  conviction  of 
manslaughter,  and  that  the  count  charging 
it  should  be  disregarded  by  the  Jury.  The 
power  and  duty  of  the  Jury  to  ascertain  the 
degree  of  murder  Is  fixed  by  law  in  this  state, 
and  a  peremptory  instruction  that  takes  from 
It  the  power  to  do  this  is  erroneous.  Com- 
monwealth V.  Sheets,  197  Pa.  69,  46  Atl.  753 ; 
Commonwealth  v.  Kovovlc,  209  Pa.  465, 
58  Atl.  867.  While  It  Is  not  the  duty  of  the 
court  to  submit  the  question  of  manslaughter 
where  there  Is  nothing  In  the  testimony  to 
reduce  the  grade  of  the  crime  below  murder, 
instruction  on  this  subject  should  be  refused 
only  in  very  clear  cases.    Commonwealth  v. 


Sutton,  206  Pa.  a06,  65  Atl.  781.  The  cases  in 
which  the  omission  or  refusal  of  the  court 
to  iBstmct  as  te  manslaughter  has  been  sus- 
tained were  cases  free  from  possible  doubt. 
Examples  of  these  are  Brown  v.  Common- 
wealth, 76  Pa.  319,  and  Clark  v.  Common- 
wealth, 123  Pa.  665,  16  Atl.  796,  where  homi- 
cides were  committed  for  the  purpose  of 
robbery,  and  where  Instructions  were  not 
asked  for,  Commonwealth  v.  Bucceri,  163  Pa. 
635,  2A  Atl.  228;  Commonwealth  v.  Cross- 
mire,  166  Pa.  S04,  27  Atl.  40;  Common- 
wealth V.  Bckerd,  174  Pa.  137,  34  Atl.  305, 
and  Commonwealth  v.  Sutton,  20B  Pa.  605. 
66  Atl.  781,  where  there  was  not  the  slightest 
evidence  to  reduce  the  grade  of  the  crime 
to  manslaughter.  If  there  is  any  evidence 
that  would  reduce  the  crime  to  manslaugh- 
ter, the  defendant  is  entitled  to  have  the 
Jury  Instructed  upon  the  subject 

The  defendant  testified.  In  substance,  that 
Ferrlo,  the  deceased,  with  a  companion. 
Rocco,  with  both  of  whom  he  was  slightly 
acquainted,  came  to  his  boarding  house  on 
Saturday  night;  that  on  Sunday  morning 
he  went  with  them  to  a  store  in  the  vicinity, 
and  that  oa  their  way  back  to  the  boarding 
bouse,  about  noon,  Ferrlo  called  him  behind 
a  large  billboard,  demanded  money  of  him, 
drew  a  stiletto  and  threatened  to  kill  bim  if 
he  did  not  give  him  money ;  that  before  tbey 
reached  the  house  he  was  told  by  Rocco  that 
he  had  better  give  the  money  demanded  be- 
cause Ferrlo  was  a  member  of  the  Black 
Hand,  and  that  he  was  afterwards  given  the 
same  advice  by  the  proprietor  of  the  bouse ; 
that  he  believed  that  the  Black  Hand,  or 
Mafia,  was  an  oath-bound  society,  whose 
members  levied  bla(±mall  on  Italians  and 
committed  robbery  and  murder ;  that  he 
promised  to  give  the  money  when  he  reached 
the  boarding  house ;  that  when  at  the  house 
Ferrlo  again  repeated  his  demand  and  threat, 
got  up  from  his  place  at  a  table,  took  hold 
of  the  lapel  of  the  defendant's  coat,  and 
asked  him  to  go  out;  that  he  went  out  on 
the  porch  following  Ferrlo,  who  seized  his 
coat  at  the  breast  and  demanded  money ;  that 
be  offered  to  give  the  money,  and  that  Ferrlo 
drew  a  stiletto  and  said  that  be  did  not 
want  money  now;  that  as  he  drew  his  re- 
volver Ferrlo  let  go  his  hold  and  stepped 
back;  that  he.  In  fear  and  panic  because  of 
the  threats  that  had  been  made  and  his 
knowledge  of  Ferrio's  reputation  for  evil- 
doing  fired  one  shot  and  turned  and  ran 
away,  firing  his  revolver  aimlessly  behind 
him. 

IWhut  occurred  immediately  before  tbe 
shooting,  and  the  effect  it  was  likely  to  hare 
on  the  mind  of  the  defendant,  who  was  IS 
years  old.  Is  best  shown  by  his  own  account  of 
it  He  testified:  "While  he  was  sitting  there 
and  talking  about  the  money,  finally  he  came 
there  and  took  hold  of  me  by  tbe  coat  and  he 
said,  'Come  on  outside;  I  want  to  talk  to 
you.'  When  we  got  out  on  the  front  porch,  he 
grabbed  me  by  tbe  breast  and  be  said,  'Well, 
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are  yon  going  to  give  me  the  mon^  or  not? 
And  he  placed  his  hands  In  his  pocket  on  the 
Inside  of  hia  coat  and  I  saw  that  stiletto, 
and  he  said,  'Didn't  I  tell  you  that  this  sti- 
letto is  going  to  kill  you  to-day?"  When  he 
bad  hold  of  his  stiletto  that  way  and  said 
be  was  about  to  kill  me  then,  I  said,  'I  am 
going  to  give  yon  the  money.'  He  says,  'No, 
I  don't  want  the  money  now,'  and  he  pull- 
ed out  his  stiletto  to  strike  me."  If  the  Ju- 
rors believed  the  defendant's  statement,  they 
might  have  found  that  the  shooting  was  done 
without  malice  and  under  the  influence  of 
sudden  anger,  caused  by  the  assault,  or  of 
terror  caused  by  the  threat  to  be  carried 
Into  Immediate  execution.  It  was  therefore 
error  to  refuse  an  Instruction  as  to  man- 
slaughter and  to  Instruct  the  Jury  that  the 
defendant,  having  admitted  the  shooting,  was 
guilty  of  murder  unless  he  did  It  In  self- 
defense.  This  testimony  was  not  limited  to 
the  plea  of  self-defense.  It  went  directly  to 
the  mitigation  of  the  crime.  Where  a  homi- 
cide is  committed  without  malice,  and  under 
the  influence  of  sudden  passion  dne  to  an 
adequate  cause,  the  law  mitigates  the  of- 
fense and  reduces  it  from  murder  to  man- 
slaughter. 

The  fourth,  ninth,  and  tenth  assignments 
are  sustained,  and  the  Judgment  is  reversed 
and  «  venire  facias  de  novo  awarded. 


WILLBTS  V.  MBTCALF. 

(Supreme  Court  of  Pennsylvania.    Jan.  7,  1907.) 

Mabshauro  Assets  —  Liers  on  Diffebent 
Bkcubities— Rights  or  Pabamount  Cbkd- 

ITOB. 

Where  there  are  various  mortgages  on  three 
lots  owned  b;  the  same  person,  and  one  mort- 
gage covers  all  three  of  the  lots,  and  two  of 
the  lots  have  been  sold  on  foreclosure,  but  the 
third  has  not  been  sold,  the  court  cannot  value 
the  unsold  lot,  and  treat  the  proceeds  of  the 
sale  of  the  first  two  lota  and  the  value  of  the 
third  lot  as  a  fund  for  distribution. 

[Ed.  Note.— For  cases  In  jraint,  see  Cent.  Dig. 
TOl.  84,  Marshaling  Assets  and  Securities,  ff 
6,  7.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  B.  A.  Willets,  administrator,  for 
the  use  of  Robert  W.  Sutton,  against  Frank 
Metcalf.  From  an  order  dismissing  excep- 
tions to  sberifTs  return  of  distribution,  the 
Provident  Trust  Company  appeals.    Affirmed. 

Argued  before  MtTCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTRKZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Harvey  A.  Miller,  for  appellant  John  M. 
Freeman,  D.  T.  Watson,  and  Marker  &  Hol- 
lingsworth,  for  appellee. 

ELKIN,  3.  We  have  carefully  examined 
this  case  to  ascertain  If  appellant  has  any 
equity  or  legal  standing  to  support  Its  conten- 
tion, which  in  the  main  is  that  the  court  be- 
low erred  in  not  appointing  an  auditor  to  dis- 
tribute the  funds  on  the  basis  of  and  In  pro- 


portion to  the  amounts  received  on  the  sale 
of  the  first  and  second  properties  and  the  al- 
leged admitted  value  of  the  third  pnopertr. 
Inasmuch  as  the  third  property  had  not  bera 
sold,  and  there  was  no  fund  In  oonrt  for  dis- 
tribution arising  from  the  sale  of  that  prop- 
erty. It  Is  difficult  to  see  upon  wliat  theorr 
the  court  could  be  asked  to  place  a  valuati'-'i 
on  the  unsold  lot  and  then  treat  the  proceed- 
of  the  sale  of  the  first  two  lots  and  the  valua- 
tion of  the  third  lot  as  a  fundfor  dlstribntian. 
This  is  pseclsely  what  the  appellant  la  seek- 
ing to  do,  at  least  In  legal  effect  It  cannot 
be  done.  Metcalf  was  the  owner  of  three 
lots  In  Negley  Place,  which  for  the  purpose  of 
this  case  are  designated  as  lots  Nob.  1,  2.  and 
8,  upon  which  said  three  lots  four  mortgages 
were  placed.  TbB  first  mortgage  covered  the 
entire  three  lots  and  belongs  to  the  nae  plain- 
tiff. The  second  mortgage  covered  all  of  lot 
No.  8  and  part  of  lot  No.  2.  The  third  mort- 
gage covered  all  of  lot  No.  3  and  a  very  small 
part  of  lot  No.  2.  The  fourth  mortgage,  being 
the  one  held  by  appellant  covered  parts  of 
lots  Nos.  1  and  2.  The  mortgages  were  of  rec- 
ord and  had  priority  of  lien  in  the  order  nam- 
ed. Appellant  Issued  a  sci.  fa.  on  the  fonrtta 
mortgage,  obtained  Judgment  thereon,  and 
had  the  property  sold  by  the  sheriff,  at  which 
sale  it  became  the  purchaser  of  lots  Nosl  I 
and  2,  subject,  of  course,  to  the  lien  of  the 
first  mortgage.  Subsequently  foreclosure  pro- 
ceedings were  begun  on  the  first  three  mort- 
gages, whose  priority  of  llaiB  on  the  re^tee- 
tive  properties  antedated  that  of  appellant 
Lots  Nos.  1  and  2  were  then  sold  niwn  a  Judg- 
ment obtained  on  the  first  mortgage:  appel- 
lant becoming  the  purchaser  of  one  of  the 
lots,  and  the  proceeds  arising  from  the  sale 
being  the  fund  In  court  for  distribntlon.  The 
amount  of  the  fund,  after  dedactlng  taxes 
and  costs.  Is  $20,504.72,  which  the  sheriff  has 
distributed  on  account  of  the  debt  of  the  first 
mortgage.  There  still  remains  a  balance  doe 
on  the  first  mortgage  of  about  $7,500,  which 
Is  a  first  Hen  on  lot  No.  8.  The  writ  was 
stayed  as  to  that  lot  because,  it  is  soggested. 
there  was  not  a  sufficient  bid  to  cover  tiie 
Hens.  When  it  was  offered  for  sale,  appel- 
lant bid  $8,000,  and  now  its  principal  com- 
plaint Is  that  the  writ  was  stayed  and  the  bid 
not  accepted. 

The  plahitlff  had  a  perfect  rtg^t  to  stay 
his  writ  and  appellant  was  not  In  a  petition 
to  In  any  manner  control  It  It  most  be  re- 
membered that  appellant  had  no  Hen  on  lot 
No.  3.  Its  lien  was  on  lots  Nos.  1  and  2. 
which  had  been  sold,  and  the  proceeds,  dearly 
applicable  to  the  first  mortgage,  are  to  be  so 
distributed.  There  Is  not  even  a  snggpstion 
of  Insufficiency  of  bid,  fraud,  or  collusion  as 
to  the  sale  of  lots  Nos.  1  and  2;  and.  this 
being  the  fund  for  distribution,  there  Is  no 
reason,  either  In  law  or  equity,  why  it  should 
not  be  distributed  to  the  holder  of  the  first 
mortgage,  the  creditor  to  whona  It  belongs. 
Under  the  facts  of  this  case  the  equities  of 
the  second  and  third  mortgages  are  superior 
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to  the  equity  of  appellant ;  and  In  any  event 
It  could  have  no  Interest  In  tbe  fond  arising 
from  the  sale  of  lot  No.  3.  Tbe  wbole  con- 
tention 1b  without  merit,  and  the  asslgnmenta 
of  error  are  overruled. 
Decree  affirmed. 


CANON  V.  SHARON  &  W.  ST.  RT.  CO. 
(Supreme  Court  of  Fennaylvania.    Jan.  7,  HOOT.) 

COBPOKATIORS  —  MALICIOUS  PBOSBCUTIOH   — 

Act   or  Oiticeb— Loabiutt   of   Cobpoba- 

TION. 

An  action  for  maliciotis  prosecution  will 
not  lie  against  a  corporation,  where  the  prosecu- 
tion was  instituted  by  its  superintendent  to  vin- 
dicate the  law  against  an  alleged  offender,  where 
no  authority  of  tbe  superintendent  so  to  act 
was  shown,  nor  was  there  a  sutiaequent  ratifica- 
tion of  the  corporation. 

Appeal  from  Court  of  Common  Pleas,  Mer- 
cer County. 

Action  by  R.  A.  Canon  against  tbe  Sharon 
&  Wheatland  Street  Railway  Company.  From 
an  order  refusing  to  take  off  a  nonsuit,  plain- 
tiff  appeals.     Affirmed. 

From  tbe  record  It  appeared  that  the 
plaintiff  waa  employed  as  a  conductor  by  the 
defendant  company,  and  that  on  September 
16,  1902,  an  Information  was  made  against 
him  by  €>odfrey  Morgan,  general  superin- 
tendent of  tbe  railway  company,  charging 
bim  with  embezzlement  and  larceny  of  tbe 
defendant  company's  money.  At  a  subsequent 
trial  plaintiff  was  acquitted.  Tbe  court  en- 
tered a  nonsuit,  saying:  "There  being  no  evi- 
dence in  this  case  defining  tbe  duties  of  Mr. 
Morgan,  who  was  tbe  superintendent  or  gen- 
eral superintendent  of  this  railway  company, 
tbe  defendant,  and  there  being  no  evidence 
that  tbe  making  of  tbe  Information  against 
Mr.  Canon  was  within  the  scope  of  any  au- 
thority conferred  upon  him  by  the  defendant 
company,  and  there  further  being  no  evidence 
that  tbe  defendant  company  had  any  knowl- 
edge of  this  suit,  of  tbe  prosecution  against 
Mr.  Canon,  at  the  time  It  was  commenced  or 
after  It  was  commenced,  and  while  being 
prosecuted,  tbe  motion  for  a  compulsory  non- 
ralt  on  tbe  part  of  the  defendant  Is  granted, 
with  leave  to  plaintiff  to  move  to  take  tbe 
same  off  within  four  days." 

Argued  before  MITCHELL,  C.  J.,  and 
PELL,  BROWN,  MBSTREZAT,  ELKIN,  and 
STEWART,  JJ. 

J.  a.  White  and  J.  A.  McLaughry,  for  ap- 
pellant S.  H.  Miller  and  Norrls,  Jackson  & 
Rose,  for  appellee. 

BROWN.  J.  Tbe  prosecution  of  tbe  appel- 
lant for  alleged  embezzlement  was  Instituted 
by  Godfrey  Morgan,  the  superintendent  of 
the  Sharon  &  Wheatland  Street  Railway  Com- 
pany. He  was  acquitted,  and  brought  this 
action  against  the  company  for  malicious 
prosecution.  Its  responsibility  for  the  prose- 
CQtlon  depended  npon  tbe  authority  of  Mor- 


I  gan,  as  Ita  superintendent,  to  Institute  the 
same  as  Its  act  Under  bis  general  powers 
as  superintendent  there  was  no  Implied  au- 
thority to  commit  tbe  company  to  tbe  prose- 
cution. It  was  for  an  offense  alleged  to  have 
been  already  committed.  For  tbe  protection 
of  tbe  property  of  tbe  company  that  might 
have  been  in  danger  he  might  have  bad  im- 
plied authority  to  Invoke  criminal  process  for 
tbe  prosecution  of  tbe  offender;  but  In  seeking 
to  bold  this  appellee  for  the  alleged  wrong- 
ful and  malicious  act  of  its  superintendent, 
or  agent  in  Instituting  a  criminal  prosecu- 
tion, not  for  the  recovery  or  protection  of  any 
of  Its  property,  but  for  tbe  sole  purpose  of 
vindicating  the  law  through  tbe  punishment 
of  an  alleged  offender,  either  express  prece- 
dent authority  of  the  agent  or  subsequent 
ratification  and  adoption  of  his  act  by  tbe 
corporation  must  be  shown.  In  tbe  recent 
case  of  Markley  v.  Snow,  207  Pa.  447,  66  Atl. 
999,  64  L.  R.  A.  686,  this  is  fully  discussed, 
and  tbe  authorities  cited  In  support  of  the 
rule  announced.  Among  other  well-consider- 
ed cases  in  which  this  rule  Is  recognized  is 
Carter  v.  Howe  Machine  Co.,  61  Md.  290, 
S4  Am.  Rep.  811,  where  it  is  said:  "It  Is 
quite  clear  that  In  a  case  like  the  present, 
where  the  corporation  is  sought  to  be  held 
liable  for  the  wrongful  and  malicious  act  of 
Its  agent  or  servant  In  putting  the  criminal 
law  in  operation  against  a  party  upon  a 
charge  of  having  fraudulently  embezzled  the 
money  and  goods  of  tbe  company.  In  order  to 
sustain  tbe  right  to  recover.  It  should  be  made 
to  appear  that  the  agent  was  expressly  au- 
thorized to  act  as  he  did  by  tbe  corporation. 
Tbe  doing  of  such  an  act  could  not,  in  the 
nature  of  things,  be  in  tbe  exercise  of  tbe 
ordinary  duties  of  the  agent  or  servant  in- 
trusted with  the  custody  of  tbe  company's 
money  or  goods;  and  before  tbe  corporation 
can  be  made  liable  for  such  an  act  it  must 
be  shown,  either  that  there  was  express  pre- 
cedent authority  for  doing  tbe  act  or  that 
tbe  act  has  been  ratified  and  adopted  by  the 
corporation." 

There  was  no  evidence  as  to  tbe  scope  of 
the  authority  of  the  appellee's  superintend- 
ent. It  was  not  within  his  Implied  power  to 
prosecute  the  appellant  in  the  name  of  his 
company.  There  was  no  evidence  tbat  it 
had  any  knowledge  of  the  prosecution,  ei- 
ther at  tbe  time  It  was  brought  or  afterwards. 
There  was,  It  is  true,  an  offer  to  prove  that 
It  bad  ratified  tbe  prosecution  by  paying 
the  attorneys  retained  by  Morgan.  On  ob- 
jection this  offer  was  disallowed,  but  Its 
disallowance  Is  not  assigned  as  error.  The 
question  before  us  is  whether,  on  tbe  evidence 
submitted  by  the  appellant,  any  express  au- 
thority was  shown  In  the  superintendent  to 
bring  tbe  prosecution,  or  any  ratification  of 
it  afterwards  by  the  company.  No  such  au- 
thority or  ratification  can  be  found,  and  the 
Judgment  of  nonsuit  could  not  have  been 
withheld. 

Judgment  affirmed. 


Digitized  by 


Google 


796 


65  ATLANTIC  REPORTER. 


(Pa. 


KUHNS  T.  H.  C  FRICK  COKE  CO. 
(Supreme  Court  of  PennsyWu"^    J&°-  7>  1907.) 
Masteb  akd  Sxbvant— Ihjubt  to  Sbbvaiit. 

In  an  action  kj  an  emplo;6  for  personal  in- 
juries evidence  held  to  akow  plaintiff  gniltj  of 
oontribntorr  negligence,  barrint  a  recovery. 

[Ed.  Note.— For  caaes  In  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  U  1088-1182.1 

Appeal  from  Cvnrt  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Ix>r«izo  Kubns  agalnat  the  H.  CL 
Frlck  Coke  Company.  From  an  order  re- 
fusing to  take  off  a  nonsuit,  plaintiff  appeala 
AfDrmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTRBZAT,  POTTER, 
BLKIN,  and  STEWART,  33. 

Rody  P.  Marshall  and  Jamee  G.  Montgom- 
ery, for  appellant  WUlls  F.  McCook,  for  ap- 
pellee. 

STEWART,  J.  The  plaintiff  was  Injured 
while  at  work  In  the  coal  mine  of  the  defend- 
ant company,  under  the  following  circumstan- 
ces. He  was  engaged  in  moving  coal  from 
the  room  In  which  It  bad  been  mined  to  the 
open  shaft,  by  means  of  cars  drawn  by  mules. 
When  the  cars  reached  a  certain  point  on  the 
track,  they  entered  upon  a  descending  grade, 
and  it  then  became  necessary  to  apply  the 
brakes  to  control  the  speed.  There  was  a 
brake  at  the  rear  end  of  each  car.  On  this 
particular  occasion  plaintiff  had  In  charge 
three  cars  loaded  with  coal.  When  the  In- 
cline was  reached,  he  applied  the  brake  on 
the  first  car.  He  was  somewhat  delayed  In 
applying  that  on  the  second  but  accomplished 
it,  and  then  stepped  down  to  be  In  position  to 
apply  the  brake  on  the  third  car  as  it  passed. 
He  stepped  down  on  the  right-hand  slde^ 
where  there  was  a  rapidly  diminishing  clear- 
ance, as  the  cars  progressed,  between  the  cars 
and  the  rib  or  wall  of  the  entry,  with  the  re- 
suit  that  be  was  carried  or  pressed  Into  a 
clearance  of  only  about  12  inches,  and  seri- 
ously injured  in  consequence.  On  the  oppo- 
site side  of  the  track  there  was  a  clear  space 
of  a  width  of  three  feet 

The  plaintiff  sought  to  charge  defendant 
with  negligence,  first,  in  that  the  clearance  on 
the  side  he  stepped  down  did  not  conform  to 
the  requirements  of  the  act  of  May  15,  1893 
(P.  L.  52),  relating  to  bituminous  coal  mines, 
providing  for  the  lives,  health,  safety,  and 
welfare  of  persons  employed  therein ;  and, 
second.  In  that  defendant  failed  to  acquaint 
plaintiff  with  the  danger  of  alighting  on  the 
right-hand  side  of  the  car  at  that  point  The 
questions  here  suggested  were  argued  at 
length,  but  do  not  call  for  present  considera- 
tion, since  whatever  defendant's  negligence 
may  have  been — and  we  make  no  expression 
on  this  subject — It  so  clearly  appears  from 
the  evidence  that  plaintiff  would  not  have 
Iven  Injured  by  such  negligence  but  for  his 
'  own  want  of  care  that  no  recovery  could 
have  been  allowed.    It  Is  admitted  that  on 


the  left-hand  side  of  the  track,  bnmedlately 
opposite  the  place  where  the  accident  ocenr- 
red,  there  was  a  clearance  of  three  feet,  ttut 
this  was  provided  as  a  place  of  safety,  and 
that  It  was  adequate  for  the  puriwse.  Had 
plaintiff  stepped  from  the  car  on  that  side, 
he  would  not  have  received  Injury.  Why  did 
he  attempt  the  right  side  when  tbe  danger 
there  must  have  been  apparent  and  obviooj? 
Certainly  not  because  he  was  called  on  so 
suddenly  to  act  that  he  had  not  time  to  thirl 
or  choose.  His  wortc  may  have  reqaind 
promptness,  but  no  such  Instant  action  as  pre- 
cluded deliberation  and  circumspection.  Ko 
unusual  danger  confronted  him.  He  does  net 
pretoid  that  he  was  In  a  state  of  embarrass- 
ment, nor  does  he  say  that  he  could  not  have 
seen  the  danger  had  be  looked.  His  repeated 
statement  was  that  he  had  no  occasion  to 
look.  At  one  place  in  his  testimony  he  said 
be  could  not  say  whether  he  had  looked  or 
not;  that  he  was  attending  to  the  brakes. 
Such  admissions,  In  any  event,  must  have 
proved  fatal  to  the  plalntlfTs  case.  Had  be 
looked  before  he  stepped  down,  he  most  hare 
seen  the  Insufllclency  of  the  clearance  on  tbe 
right  True,  be  says  that  be  had  iwt  gom 
over  this  particular  track  before;  but  thii 
fact  made  It  all  the  more  necessary  for  him  to 
be  observant  Although  It  was  his  first  trip 
over  this  route,  yet  he  had  had  an  experience 
of  two  years  In  driving  in  coal  mines,  and  la 
this  occasion  carried  In  his  hand  at  tbe  time  a 
lamp  with  which  to  guide  his  steps.  A  man 
may  not  heedlessly  and  recklessly  encounter  a 
danger  which  would  have  been  obvions  to 
him  had  he  exercised  his  senses,  even  though 
tbe  danger  was  occasioned  by  the  neglect  of 
another.  The  law  expects  people  to  exercise 
their  senses  In  avoiding  danger  at  all  times. 
If  they  do  not,  and  are  Injured  In  consequence 
of  heedless  and  unnecessary  exposure,  tbe  law 
Imputes  the  blame  to  themselveB,  notwith- 
standing tbe  negligence  of  another  may  have 
concurred  in  producing  the  Injury.  Tbe  only 
conclusion  that  a  careful  reading  of  the  evi- 
dence admits  of  is  that  the  plaintiff's  Injnrles 
resulted  directly  from  bis  own  want  of  care, 
and  that  the  nonsuit  was  properly  directed. 
Judgment  affirmed. 


BOROUGH  OF  ROCHBSTEIR  t.  PENN- 
8TLVANIA  CO. 
(Supreme  Conrt  of  Pennsylvania.    Jan.  7,  19>)7.^ 
MimiciPAi.  COBPOBATions  —  Streeib  —  Vaca- 
tion. 

A  boTough  filed  a  bill  in  equity  to  lestrain 
the  obstruction  of  a  street  by  a  railroad  com- 
pany, and  it  appeared  that  an  old  road  former- 
ly ran  parallel  to  the  road  of  defendant  cross- 
ing from  one  side  to  the  other,  at  a  daniteron^ 
grade  crossing.  An  ordinance  of  the  tmrouiji 
provided  for  the  vacation  of  the  road  where  it 
crossed  the  railroad  and  that  tbe  road  should  be 
continued  "on  the  east  side  of  the  railroad  until 
the  same  meets,"  at  a  designated  mn  oa  tlie 
right  of  way  from  the  crossing  to  tbe  ran  to 
be  obtained  by  the  council,  and  at  the  run  tbi> 
railroad  should   make  an   undergrade  ctossii^ 
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at  its  own  ezpenae.  When  this  was  done,  the 
raeated  portion  ot  tiie  street  was  left  imnsed 
ontil  the  rmilroad  constructed  a  stone  wall 
acrosB  it  S4U,  the  intent  of  the  ordinance 
was  to  vacate  the  eld  street  and  Mibstltate  the 
new  one. 

Appeal  from  Court  of  Common  Pleas. 
Beaver  County. 

BUI  bj  the  borough  of  Bocbester  against 
the  Pennsylvania  Company.  From  a  decree 
dissolving  preliminary  injunction,  complain- 
ant appeals.    Afllrmed. 

Argued  bef4M«  MITCHBLL,  C.  J.,  and 
KBLL.  BROWN,  MBSTRBZAT,  POTXBB, 
ELKIN,  and  STBWART,  JJ. 

George  A  Baldwin,  for  appellant  John  M. 
Budianan  and  James  L.  Hogan,  for  appellee. 

PBR  CURIAM.  This  bUl  was  founded  on 
the  averment  that  the  defendant  had  con- 
structed a  stone  wall  across  Brighton  Road, 
a  street  of  the  plaintiff  borough,  which  had 
never  been  vacated,  and  had  not  provided 
any  new  road  to  take  the  place  of  the  part 
so  occupied.  The  facts,  however,  as  found 
by  the  court  below,  and  as  apparently  con- 
ceded here  are  quite  to  the  contrary.  The 
Brighton  Road  formerly  ran  parallel  to  de- 
fendant's road  and  adjoining  it  first  on  one 
side  and  then  on  the  other,  crossing  the 
tracks  by  a  dangerous  grade  crossing.  In 
1800  the  borough  passed  an  ordinance  in  pur- 
suance of  which  part  of  the  Brighton  Road 
was  shifted  from  the  west  to  the  east  side 
of  the  tracks,  and  a  new  crossing  undergrade 
was  substituted  for  the  old  one.  The  vacated 
portion  of  the  street  west  of  the  railroad  ap- 
pears to  have  been  left  without  much  if  any 
change,  and  put  to  no  specific  use  until  the 
action  of  the  railroad  now  complained  of. 
On  the  facts  the  plaintiff  failed  to  make  out 
any  case  for  relief.  The  borough's  argument 
here,  however,  appears  to  be  founded  on  Its 
construction  of  the  ordinance.  The  language 
Is  "that  Brighton  .Road,  where  the  same 
crosses  the  Pittsburg,  Ft.  Wayne  ft  Chicago 
Railway,  near  McKlnley's  Run,  be  and  the 
same  Is  hereby  vacated,  and  the  said  Brigh- 
ton Road  shall  be  continued  on  the  east  side 
of  the  railroad  until  the  same  meets  McKln- 
ley's Run,"  the  right  of  way  from  the  said 
crossing  to  the  said  run  to  be  obtained  by  the 
street  committee  of  the  council,  and  the  un- 
dergrade crossing  at  the  run  to  be  made  by 
the  railroad  at  Its  own  expense.  It  Is  con- 
tended that  the  vacation  of  Brighton  Road 
was  only  of  the  actual  crossing.  But  this 
ignores  the  whole  intent  of  the  ordinance. 
Brighton  Road,  going  northward,  lay  on  the 
east  side  of  the  railroad  until  it  reached  the 
crossing,  then  it  went  ever  and  continued  on 
the  west  side  of  the  railroad  towards  the  run 
and  the  boroujfh  line.  By  the  constniotlon 
now  contended  for  the  vacation  would  sever 
the  continuity  of  the  road  and  leave  it  a  cul- 
de-sac  on  each  side  of  the  railroad,  a  situa- 
tion far  worse  than  that  which  the  ordinance 
was  meant  to  remedy.    The  provision  for  ac- 


qalrlag  tbe  right  of  way  and  cootinnlng  the 
street  on  tlie  east  side  of  the  railroad  from 
tbe  point  of  vacation  to  the  new  undergrade 
crossbic  shows  the  intent,  and  ths  true  con- 
stnictiMi  of  the  ordinance,  t»  be  to  vacate  the 
old  street  on  the  west  aad  substitute  for  it 
the  new  one  on  the  east.  Ttiat  would  have 
been  the  tfect  if  the  change  had  been  made 
by  the  railroad  in  pursuance  of  its  power  to 
occupy  and  relocate  a  j^bllc  road  under  the 
railroad  act  of  1849,  and  certainly  no  less 
effect  can  be  attributed  in  the  present  case 
where  the  change  was  not  made  by  the  rail- 
road at  all  under  the  statutory  powers,  but 
by  the  borough  Itself,  though  partly  by  agree- 
ment with  the  railroad. 
Decree  affirmed. 


CT7BBAOB  r.   PITTSBURG   GOAL  CO. 
(Supreme  Court  ot  Pennsylvania.    Jan.  7,  1907.> 
Mimas  ANn  Minxbaxb— Gbakt  of  CoaI/— Oon- 

STBUCnOlf. 

A  grant  of  tlie  right  to  mine  and  carrj 
away  ooal  and  to  exercise  the  ordinary  privileges 
of  ventilation  and  drainage  on  the  grantor's 
land  so  as  to  do  no  nnnecessary  damage  thereto, 
with  the  richt  to  transport  other  coal  dirough 
nndergroond  entries  in  "the  hereinbefore  grant- 
ed ooal,"  with  the  right  of  way  for  an  inclined 
railway  and  the  right  to  use  one  acre  of  ground 
about  the  pit  month  and  land  for  siding  and 
switches  along  a  mentioned  railroad,  does  not 
give  the  right  to  sink  a  ventilating  sliaft  in  the 
land  to  ventilate  mines  under  adjoining  lands. 

Appeal  from  Superior  Court 

Action  by  Boyd  O.  Cubbage  against  the 
Pittsburg  Ooal  Company;  From  a  Judgment 
of  tbe  Sup^or  Court  reversing  a  decree  for 
plaintiff,  he  ai^eals.     Reversed. 

Argued  before  MITCHBLL,  O.  J.,  and 
BROWN,  BLKIN,  and  STBWART,  JJ. 

A.  G.  Smith  and  B.  L.  Keams,  for  appel- 
lant Charles  Marshall  Johnston,  for  appel- 
lee. 

BROWN,  J.  By  deed  dated  May  6,  1865. 
Joseph  K.  Cubbage,  the  father  of  Boyd  G. 
Cubbage,  tbe  plaintiff  below,  conveyed  to 
William  M.  Lyon  all  the  coal  in  and  under  a 
tract  of  land  containing  31  acres  and  45 
perches  situated  in  what  was  then  tbe  town- 
ship of  Robinson,  Allegheny  county.  The 
conveyance  of  the  coal  Included  "the  right 
to  mine  and  carry  away  said  gn'anted  coal 
and  in  so  doing  to  exercise  the  usual  and  or- 
dinary privileges  of  ventilation  and  drainage 
'upon  the  land  of  said  Joseph  K.  Cubbage, 
but  in  such  manner  as  to  do  no  unnecessary 
injury  thereto,  with  the  right  also  to  trans- 
port other  coal  through  underground  entries 
made  or  to  be  made  In  the  hereinbefore 
granted  coal  and  over  the  railway  herein- 
after mentioned ;  also,  a  right  of  way  for  an 
Inclined  railway,  with  the  necessary  ap- 
purtenances, aeross  the  land  of  the  said  Jos- 
eph K.  Cubbage  from  said  g^nted  coal  to 
the  Pittsburg  ft  SteubenvIUe  Railroad,  with 
the  free  and  uninterrupted  right  to  construct. 
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maintain  and  operate  the  same;  also,  tbe 
iiae  of  one  acre  of  land,  parcel  of  the  tract 
aforesaid,  at  and  about  tbe  pit  mouth  for  a 
check  house  and  other  necessary  and  con- 
venl^it  uses  In  connection  with  mining  op- 
erations, such  as  for  deposit  of  timber,  coal, 
slack,  etc.,  but  the  same  shall  not  be  occu- 
pied bj  any  dwelling  houses;  also,  the  use 
of  such  ground  parcel  of  the  tract  aforesaid 
along  the  line  of  tbe  Pittsburg  &  Steubenvllle 
Railroad  as  may  be  necessary  and  convenient 
for  sidings,  switches,  etc.,  for  the  proper  dis- 
patch of  business  In  loading  and  transferring 
coal."  The  habendum  in  the  deed  is  as  fol- 
lows: "To  hare  and  to  hold  the  said  right 
of  way,  uses,  easements,  and  prlTll^^es  unto 
the  said  party  of  the  second  part,  his  heirs 
and  assigns,  so  long  as  he  or  the  firm  of 
Ltyon,  Short  ft  Co.,  bis  or  tlidr  Iieira  or  as- 
signs, may  have  any  coal,  whether  now  own- 
ed or  hereafter  to  be  acquired,  which  can  be 
brought  by  said  route  to  the  Pittsburg  ft 
StenI)enTlUe  Railroad,  and  the  said  described 
coal,  tiereby  granted  or  mentioned  and  intend- 
ed so  to  be,  with  the  appurtenances,  unto  tlie 
said  party  of  the  second  part,  his  heirs  and 
assigns,  to  and  for  the  only  proper  use  and 
behoof  of  the  said  party  of  the  seocmd  part, 
his  heirs  and  assigns,  forever,  as  the  prop- 
erty of  and  in  trust  for  the  firm  of  Lyon, 
Short  ft  C!o.,  according  to  the  provisions  of  a 
certain  deed  relating  to  the  real  estate  of  said 
firm. 

Tbe  present  appellant  acquired  title  to  14 
acres  and  128  perches  of  tbe_tract  of  31 
acres  and  4S  perches,  subject  to  the  grant 
by  his  father  to  Lyon.  Tbe  Pittsburg  Coal 
Company,  engaged  in  the  business  of  mining 
and  transporting  coal,  acquired  all  the  coal 
rights,  easements,  and  privileges  granted  to 
Lyon  by  tbe  elder  Cnbbage.  It  operates  a 
coal  mine  known  as  the  "Grant  Mine,"  com- 
prising a  territory  of  between  1,000  and  1,100 
acres,  which  includes  the  tract  of  31  acres 
and  4S  iio'ches  conveyed  by  Cubbage  to  Lyon. 
The  court  bdow  found  as  a  fact  tliat  under 
this  3l-acre  tract  the  coal  has  been  mined 
and  practically  exhausted  for  more  than  20 
years,  except  so  much  a&  is  necessary  to  sup- 
port tlie  entries  and  the  surface  over  them. 
In  September,  1903,  the  defendant  began  to 
sink  a  shaft  on  plalntifTs  land  for  the  pur- 
pose of  ventilating  the  "Grant  mine  generally 
and  In  its  entirety."  Tbe  shaft,  it  completed, 
would  Include  an  excavation  of  8  by  10  feet 
In  the  coal  of  the  mine,  with  the  earth  and 
debris  takoi  therefrom  and  deposited  about 
the  month,  as  well  as  a  suitable  building  to 
maintain  a  ventllatlnx  fan  and  other  voitUat- 
ing  contrivances,  including  an  engine.  Aft- 
er the  work  of  winking  the  shaft  had  pro- 
gressed about  two  days,  without  the  consent 
of  the  plaintiff,  he  notifled  tbe  defendant  t* 
cease  sinking  it,  and,  on  its  refusing  to  do  so, 
filed  this  bill.  The  question  said  by  the 
learned  Judge  writing  the  opinion  of  the 
Superior  Court  to  be  raised  on  this  appeal 
Is  "the  rigbt  of  the  defoidant  to  install,  op- 


erate, and  maintain  a  ventilattng  shaft  on 
the  31-acre  tract,  so  as  to  fumlsb  sufficient 
air  in  the  entries  and  workings  in  that  tract 
and  in  the  other  operations  ot  tlie  Grant 
mine."  As  the  result  of  our  ezamina.tion  of 
the  case,  we  regard  the  real  questian  to  be 
the  right  of  the  coal  company  to  erect  a  vai- 
tUating  shaft  on  the  Cubbage  snrfaoe  for  tbe 
purposes  of  ventilating  the  coal  toritor; 
adjoining  or  surrounding  the  31-acre  tract 

It  may  be  conceded,  as  is  stated  in  tbe  (pin- 
ion of  the  Superior  Court,  that  tliere  is  t 
present  necessity  for  the  ventilation  of  the 
Grant  mine  to  insure  tbe  health  and  safety 
of  the  miners  working  therein;  that  the 
old  workings  generated  tdack  danap.  a  gas 
dangerous  to  life ;  that  the  mine  inspector  of 
the  district  gave  notice  to  the  defendant  be- 
low that  the  ventilating  power  must  be  in- 
creased; that,  titter  an  examination,  of  the 
premises,  he  selected  the  location  -which  has 
be&i  adopted  by  tbe  appellee  as  tbe  most  de- 
sirable for  the  safe  ventilation  of  the  mine, 
with  the  least  damage  to  tbe  aorfaoe  land; 
and  that  in  the  development  of  the  territory 
to  which  the  31-acre  tract  was  the  key  or  out- 
let some  provision  would  of  necesal^  be  re- 
quired for  the  ventilation  of  the  deeper  or 
more  remote  workings.  But  for  no  one  of 
these  reasons,  nor  for  any  other,  can  tbe 
rights  and  iMrlvIleges  which  passed  by  the 
deed  from  Cubbage  to  Lyon  be  extraided  be- 
yond tbe  limitations  expressly  fixed  by  tbe 
grantor.  If  the  words  of  the  grant  are  clear- 
ly susceptible  of  but  one  interpretation,  tbe 
understanding  of  grantor  and  grantee  as  to 
what  passed  by  them  must  be  fonnd  in  then 
alone.  What  ought  to  have  passed  from  a 
grantor  to  a  grantee,  or  what  ought  to  be 
understood  as  having  passed,  is  never  a  ques- 
tion for  a  court,  when  the  grant  Itself,  in 
words  not  to  be  misunderstood,  states  exact- 
ly what  did  pass;  and  in  the  present  case 
we  cannot  be  asked  to  say  what  ought  to 
have  passed,  or  what  rights  and  privileges 
the  appellee  ought  to  be  allowed  to  enjoy,  if 
tbe  deed  is  tree  from  doubt  as  to  what  was 
granted.  In  grants  like  this  nothing  is  to  be 
Implied  beyond  a  limitation  wlilch  is  clearly 
expressed.  Potter  ▼.  Bend,  201  Pa.  818,  SO 
Aa  935. 

To  tbe  grant  of  the  coal  are  conpled  a 
right  of  way  for  an  Inclined  railway,  the 
right  to  use  one  acre  of  land  at  or  about  the 
pit  mouth,  and  the  right  to  use  land  for  aid- 
bag  and  switches  alcMOg  the  Pittsburg  ft 
Steubenvllle  Railroad.  In  no  one  of  these 
three  rights  is  the  matter  of  ventilation  in- 
volved. The  first  right,  which  is  contained 
In  the  grant  of  the  coal  and  is  the  one  in- 
volved In  this  proceeding.  Is  "the  right  to 
mine  and  carry  away  said  granted  coal,  and 
in  so  doing  to  ^ercise  the  usual  and  ordinary 
privileges  of  veitllatlon  and  drainage  upon 
tbe  land  of  said  Joseph  E.  Cubbage,  but  in 
such  a  manner  as  to  do  no  unnecessary  In- 
Jury  thereto,  with  the  right,  also,  to  trans- 
port other  coal  through  underground  entries 
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made  or  to  be  made  In  the  hereinbefore  grant- 
ed coal  {md  over  the  railway  hereafter  men* 
tloned."  In  granting  the  right  to  transport 
other  coal  through  entries  made  oc  abont 
to  be  made  In  the  granted  coal,  no  right  Is 
conferred  of  ventilating  the  territory  from 
which  snch  other  coal  might  come,  nor  the 
entries  beneath  the  31  acres  through  which 
it  might  be  transported.  To  the  rl^t  to 
mine  and  carry  away  the  coal  granted,  and 
to  that  right  alone,  is  the  privilege  annexed 
of  exercising  the  usual  and  ordinary  privi- 
leges of  ventilation  and  drainage  upon  the 
surface.  In  mining  other  coal  no  such  right 
was  granted.  "In  so  doing" — ^tliat  is,  in  min- 
ing and  carrying  away  the  coal  granted — the 
ventilating  privilege  was  granted;  and  this 
right,  so  clearly  limited,  is  not  to  be  extend- 
ed by  Implication,  even  If  ventilation  Is 
needed  in  mining  other  coal  and  the  same 
may  be  transported  through  underground 
entries  beneath  plaintifTs  surface.  His  right 
is  to  stand  upon  the  words  of  the  grant  to 
Lyon,  and  the  coal  company  must  get  the 
needed  ventilation  in  some  other  way  than 
by  a  trespass. 

It  may  l>e  that  Joseph  K.  Cubbage,  though 
willing  to  grant  a  right  of  ventilation  and 
drainage  upon  his  snrface  for  the  mining  of 
the  coal  under  it,  was  xmwllling  to  extend 
such  tight  to  a  coal  territory  of  more  than 
1,000  acres  adjoining  or  surrounding  it,  and 
therefore  so  limited  it,  or  Lyon,  the  grantee, 
may  not,  40  years  ago,  have  deemed  import- 
ant the  right  which  his  successor  would  now 
exercise;  but,  be  this  as  It  may,  such  right 
does  not  exist,  because  It  was  not  granted. 
The  limitation  upon  the  right  of  ventilation 
that  was  granted  was  clearly  expressed  and 
fixed  by  the  grantor  himself,  and  accepted 
by  the  grantee.  It  remains,  and  must  re- 
main, as  fixing  the  territory  to  be  ventilated 
on  the  surface  of  the  Cubbage  tract.  There 
is  nothing  in  the  habendum  in  any  way  af- 
fecting this  limitation.  This  is  the  whole 
case. 

The  decree  of  the  Superior  Court  is  re- 
versed, and  the  decree  of  the  common  pleas 
is  affirmed,  with  costs  to  the  present  appel- 
lant 


WALKBB,  STRATMAN  ft  CO  ▼.  BLACR. 
(Supreme  Court  of  Pennsylvania.  Jan.  7, 1907.) 
IirsuauccK— Neougxrox  or  Agxntb— Liabu.- 

ITT  TO  INSUSED. 

In  an  action  against  insurance  brolcers  to 
recover  for  loss  occasioned  by  their  alleged  neg- 
ligence, it  appeared  that,  by  some  oversight  of 
ddendants,  uw  policies  contained  a  warranty 
not  in  accordance  with  the  facts.  The  policies 
were  not  examined  immediately  by  defendants, 
and  in  the  interim  fire  took  place,  and  plaintitb 
recovered  only  half  tlte  amount  oi  the  loss.  De- 
fendants allepd  that  plaintiffs'  plant  had  previ- 
oosly  l>een  mtnred  nnder  joint  policies  with 
other  property  of  a  firm  closely  connected  with 
idaintiffs,  as  to  which  property  the  warranty 
would  have  been  good,  and  that  the  list  of  poli- 
cies fnmiahed  did  not  clearly  show  the  property 


as  to  which  separate  insurance  was  wanted, 
and  tliat,  if  defendants  had  examined  the  poli- 
cies and  observed  the  error  at  once,  the  mistalce 
could  not  have  been  corrected  before  the  fire  oc- 
curred. Held,  a  gnestion  for  the  Jury,  and  a 
verdict  for  plaintlffis  would  be  sustained. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Walker,  Stratman  &  Co.  against 
David  P.  Black,  surviving  partner  of  Black 
&  Clonlnger.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BEOWN,  MBSTBBZAT,  BLKIN,  and 
STEWART,  JJ. 

A.  B.  Reld  and  A.  V.  D.  Watterson,  for  ap- 
pellant   W.  B.  Rodgers,  for  appellees. 

PBR  CURIAM.  PlaintUrs  employed  de- 
fendants as  brokers  to  procure  Insurance 
upon  plaintifTB'  plant  Defendants,  finding  it 
difficult  to  procure  the  amount  in  Pittsburg, 
employed  a  firm  of  brokers  In  New  York  who 
obtained  policies  in  foreign  companies.  By 
some  oversight  either  of  defendants  or  the 
New  York  agents,  the  policies  contained  a 
warranty  not  in  accordance  with  the  facts, 
and,  when  called  np<Mi  to  pay,  the  ocxnpaniea 
refused  on  this  groond.  What  the  policies 
were  received  they  were  not  examined  im- 
mediately by  defendants,  and  in  the  Interim 
tlie  fire  took  place.  The  defense  was  tliat  in 
previous  years  plaintiffs'  plant  had  been  in- 
sured under  Joint  policies  with  other  property 
of  a  firm  closely  connected  with  plaintiffs, 
as  to  wMch  propOTty  the  warranty  would  have 
been  good,  and  the  list  of  policies  furnished 
for  the  New  York  bnAcers  did  not  clearly  dis- 
tinguish the  properties  on  which  it  was  now 
desired  to  have  separate  insurance.  Secondly, 
defendants  claimed  that  even  If  they  had 
examined  the  policies  and  observed  the  error 
at  once  on  receipt  It  would  have  been  un- 
availing, as  the  fire  occarred  before  the  mis- 
take could  have  been  corrected.  The  issue 
thus  raised  was  clearly  one  of  fact,  to  wit 
the  negligence  of  defendants,  and  was  tor 
the  jury. 

Judgment  ifBrmed. 


In  re  BEAUMONT'S  ESTATE. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 

1.  Wills— Validitt. 

That  followinK  the  signature  to  a  will  Is 
written  matter  will  not  invalidate  the  wlU,  if 
such  matter  Is  not  testamentary  in  character. 

2.  Sams— ExEOUTion. 

Where  a  will  was  executed  in  New  York, 
bat  was  void  under  the  laws  of  that  state  for 
want  of  sabscriblng  witnesses,  and  thereafter 
testator  chanced  his  domicile  to  Pennsylvania 
and  died  there,  the  will  was  valid  In  such  state; 
it  being  nnneceasaiy  to  have  attesting  witnesses 
in  Pennsylvania. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49.  Wills.  §j|  277-279.] 

Appeal     from     Orphans'     Court,     Bnttai 
County. 
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in the  matter  of  the  estate  of  Lucius  S. 
Beaumont,  deceased.  From  a  decree  dismiss- 
ing an  appeal  from  register  of  -vtIIIb,  Charles 
Beaumont  and  others  appeal.    Affirmed. 

The  paper  admitted  to  probate  by  the  reg- 
ister was  as  follows: 

EJxbibit   A 
1801  L.  Beaumont  Cuh  EJetate 

Uy  Locke;  Numbers 

13026-7-8-9 

13030-1-2-5-4-^6-7 

18184-5^7-8-9 

18190-1-2-3-4-6-6-7-8-9 

18200-1-2-8 

8352-3 

8334 

18139-40-1 

10846-7 

18584-5 

20868-9-70 

7218-19 

6100 

4465 

4464 
50      Feb.      And      Augatt      B      LB       1612 
L.  S.  Beaamont  Oct.  2Sth,  1001     ° 
It  is  my  desire  that  my  safe  and  Book*  go  to 
my  brotlier  E}zcept  any  papers  and  trust  that 
may  belong  to  my  wife  and  ottiers— My  Guns 
and  Fish  poles  to  go  to  my  brothers.    All  other 
personal  property  to  my  wife.    I  mean  the  books 
in  my  Safe. 
New  York  Oct  25th,  IflOl 

L.  Beanmont 
Oct.  25th        L.  Beanmont  Bstate 

Mrs.  Beaumont  and  myself  have  an 
nccount  with  the  New  York  Life  & 
Trust    Co.,    62   Wall    St       Balance 

there  this  date $2068  29 

Mrs.  Beaumont  and  myself  have  a 
Lock  Box,  No.  7807  in  the  Mercantile 
Safe  Deposit  Co.,  in  which  there  are 

securities  to  the  amount  of 4070  65 

Mrs.  Beaumont  has  a  personal  Acct. 
in  the  Butler  County  National  Banic 
now  amounting  to 197  58 

6316  42 
My  wife  is  the  only  person  that  can 
use  that  Acct  L.  Beaamont 

Oct  25th.  I  have  a  personal  Acct 
in  the  Seaboard  National  Bank  20 
Broadway,  Enough  of  this  monnr  if 
any  must  he  used  to  defray  my  Fun- 
eral Elxpenses  and  the  balance  it  any 
to  he  given  to  my  wife. 

Cremation  is  my  wish. 

The  cash  balance  in  this  Acct  this 
date  1488  95 

Amount  7825.  87 

No  one  must  Disturb  or  Interfere  with  thease 
ai)ove  acct.  they  belong  to  my  wife  Mrs.  Nancy 
J.   Beaumont  Vey  Resp. 

L.  S.  Beanmont, 
Oct  25th,  1901. 

Patton,  P.  J.,  specially  presiding  in  the 
court  below,  after  disposing  of  a  question 
as  to  domicile  of  testator,  continued  as  fol- 
lows: 

"The  next  matter  that  requires  attention 
is  the  question  of  law  whether  the  paper  of 
October  25,  1901,  Is  the  valid  last  will  and 
testament  of  Lucius  S.  Beanmont,  deceased. 
The.  testator  kept  a  'Journal  Cash  Book,* 
which   is   headed   on  the   first   page   'Gash 


Acct  L.  Beaumont  et  al.,'  In  wbidi  Oie  first 
entry  was  made  February  1,  1880,  and  the 
last  entry  on  November  15,  1903.  on  pase 
117.  The  alleged  last  will  and  testament  of- 
fered and  admitted  to  probate  was  -written 
on  pages  79  and  80  of  this  book  on  October 
26,  1901.  Tbe  date  of  the  last  entry  Imme- 
diately before  this  one  was  December  4. 
1894,  and  the  date  of  the  next  entry  after 
October  25,  1901,  is  November  4,  1901.  The 
entire  entries  of  the  date  of  October  25,  1901. 
are  offered  for  probate  as  the  will,  except 
the  entry  at  the  head  of  page  81,  whidi  reads 
as  follows: 

L.  S.  Beaamont  et  aL 
1901.    Oct   25  By   Balanoe 782S  37 

"Is  said  paper  invalid  as  the  last  will  and 
testament  of  L.  S.  Beaumont  because  not 
signed  at  the  end  thereof  as  reqnlred  by 
Act  April  8,  18B8,  I  6  (P.  L.  249)?  When 
the  above  entry  on  page  81  was  made,  we 
do  not  know  except  from  its  date,  but  we 
do  know  that  it  does  not  diaiXMe  of  any  of 
the  property  of  the  testator,  and  its  only  pur- 
pose is  to  carry  forward  the  balance  on  page 
80  for  the  convenience  of  the  bookkeepra*. 
We  can  say  of  this  will,  as  was  said  of  tl>e 
will  of  Elizabeth  Phlle  Stott,  by  the  Supreme 
Court  in  Wikoff's  Appeal,  15  Pa.  281,  53 
Am.  Dec.  697,  where  the  testator  wrote  after 
her  signature,  This  will  was  commenced  in 
the  year  of  our  Lord  1843  and  added  to  as 
occasion  occurred.'  In  ^leaking  of  these 
words  written  after  the  signature  of  the  tes- 
tator, the  Supreme  Court  said:  The  matter 
in  It  bore  neither  on  the  contents  of  the  will 
nor  on  its  interpretation.  It  was  not  testa- 
mentary, and  it  was  no  more  a  part  ot  the 
will  than  the  label  on  the  ba<A  of  It* 

'The  authorities  are  clear  that  if  the  testa- 
tor had  disposed  of  any  part  of  his  es- 
tate, however  small,  by  words  written  after 
his  signature,  it  would  have  invalidated  the 
will.  But  such  Is  not  the  fact  In  this  wilt 
Is  the  paper  of  October  26,  1901,  as  admitted 
to  probate,  testamentary  In  character?  What- 
ever the  form  of  the  instrument  is.  If  it  rests 
no  present  interest  In  the  donee,  bnt  only  ap- 
points what  is  to  be  done  after  the  death  <^ 
the  testator.  It  is  a  testamentary  Instmmait 
Turner  v.  Scott,  61  Pa.  126.  Comparing  the 
paper  before  us  with  that  passed  upon  by 
the  Supreme  Court  in  Tozer  v.  Jackson.  1G4 
Pa.  373,  30  Atl.  400,  we  have  no  doubt  that 
it  is  teetamoitary.  The  interpretation  of  the 
paper  is  for  the  court  It  disposes  of  all  tbe 
testator's  personal  property,  and  tbe  testi- 
mony shows  he  had  no  real  estate.  It  Is  clear 
that  he  did  not  Intend  to  make  a  present 
gift  of  all  his  personal  property;  for.  If  he 
had,  there  is  no  reason  why  he  should  not 
hare  done  so,  instead  of  retaining  posses- 
sion for  upwards  of  two  years,  and  only 
making  the  entry  in  his  private  Journal.  He 
also  points  out  in  the  paper  the  specific  fund 
out  of  which  his  funeral  expenses  shall  be 
paid,  and  expresses  a  desire  as  to  ttM  dl»- 
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posal  of  hi*  body  after  deatb.  Every  fact 
aurronndlng  the  transaction  shows  that  tbe 
prop^ty  BhoDld  not  pass  In  pnesenti  as  a 
sift,  but  should  only  become  effective  at  bis 
death. 

"As  we  have  heretofore  found,  Lndna  S. 
Beaumont,  at  the  time  he  made  the  paper 
In  dispute,  to  wit,  on  October  25,  1901,  was 
domiciled  in  the  state  of  New  York.  At  the 
time  of  bis  death  be  was  domiciled  at  Bntler, 
Pa.  The  Bevlsed  Statutes  of  New  York  (title 
'Wills,'  vol.  4,  f  8  [Heydecker's  Oen.  Laws, 
p.  4887,  &  68,  i  40]),  inter  alia,  provide  In  re- 
gard to  wills:  There  shall  be  at  least  two 
mtteetlng  witnesses,  each  of  whom  shall  sign 
his  name  as  a  witness,  at  the  end  of  the  will, 
at  the  request  of  the  testator.'  This  provi- 
■Ion  of  the  law  la  not  complied  with.  But  it 
is  not  necessary  to  have  attesting  witnesses 
to  a  will  In  Pennsylvania.  By  the  laws  of 
which  state  shall  this  will  be  governed? 
Does  it  speak  from  the  date  of  Its  execution 
or  from  the  date  of  the  death  of  the  testator? 
As  early  as  the  case  of  Desesbats  v.  Berquler, 
1  Bin.  336,  2  Am.  Dec.  448,  It  was  held  in 
Pennsylvania  that  'a  will  of  personal  property 
must  be  executed  according  to  the  law  of  the 
testator's  domicile  at  the  time  of  his  death.' 
The  court  cited  many  authorities  to  show  that 
succession  to  the  personal  estate,  whether  by 
law  or  the  act  of  the  testator,  is  to  l>e  regu- 
lated by  the  law  of  the  country  In  which  he 
was  a  domiciled  Inhabitant  at  the  time  of 
his  death,  without  any  regard  whatever  to 
the  place  of  birth  or  death,  or  the  situation  of 
the  property  at  that  time.  So  far  as  we 
have  be&i  able  to  find,  this  case  has  novo: 
been  overruled  or  modified,  and  Is  decisive  of 
the  question  now  before  us.  It  is  cited 
with  approval  by  Judge  Denlo,  in  Moultrie 
V.  Hunt,  23  N.  Y.  394  (Court  of  Appeals), 
where  It  is  held  that  'the  law  Is  that  the 
Jurisdiction  in  which  the  instrument  was  sign- 
ed and  attested  is  of  no  consequence,  but 
Its  validity  must  be  determhied  according  to 
the  domicile  of  the  testator  at  the  time  of 
bis  death.' 

"Hence  we  conclude :  (1,  2)  That  the  place 
of  domicile  of  Lucius  S.  Beaumont  at  the  time 
of  his  death,  to  wit,  November  29,  1903,  was 
not  the  dty  and  state  of  New  York,  but  waa 
the  iMrough  of  Butler,  Pa.  (8)  The  paper 
writing  of  October  25,  1901,  is  the  valid  last 
will  and  testament  of  Lucius  S.  Beatmiont, 
deceased.  (4)  That  the  place  of  domicile  of 
Lucius  S.  Beaumont,  deceased,  on  October 
25,  1901,  was  New  Ym*  City,  N.  Y. 

"And  now,  October  20,  1905,  the  decree  of 
the  register  admitting  to  probate  the  last  will 
and  testament  of  Lucius  S.  Beaumont,  dated 
October  25,  1901,  is  sustained  and  affirmed, 
and  the  appeal  from  said  decree  Is  refused 
and  dismissed,  at  the  cost  of  the  petitioners." 

Argued    before    MITCHELL,    C.    J.,    and 
FELL,    BROWN,    MESTREZAT,    POTTER, 
ELKIN,  and  STEWART,  JJ. 
66A.-ta 


T.  O.  Campbell,  Charles  W.  Falter,  Wm. 
Flndlay  Bro¥vn,  Walter  Lyon,  Gharlea  H. 
McKee,  H.  Walton  Mitdiell,  and  Alex.  A. 
Patterson,  for  appellants.  Lev.  McQuistion, 
John  H.  Wilson,  and  0.  L.  McQuistion,  for 
appellee. 

PER  CURIAM.  Decree  affirmed,  on  the 
opinion  of  the  court  below. 


BARNARD  et  al.  v.  MONONOAHELA  NAT- 
URAL GAS  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 

1.  Minks  and  Minbbals  —  DaiLLina  Oii. 
Wjtix. 

A  landowner  may  drill  an  oil  well  on  his 
farm,  though  he  may  draw  from  an  oil  well  on 
adjoining  land. 

2.  Same— BiTBOT  on  Adjoininq  Lanoowrxr. 

Where  the  owner  of  land  drills  an  oil  well 
on  his  farm,  the  only  remedy  of  an  adjoining 
landowner  whose  oil  is  drawn  upon  is  to  drill 
a  well  on  his  own  land. 

3.  Same— Rights  of  Lessee. 

Where  the  same  person  holds  an  oil  lease 
on  two  adjoining  farms,  he  cannot  so  collasively 
drill  an  oil  well  as  to  drain  the  oil  of  one  of 
the  farms,  to  the  detriment  of  the  other. 

Appeal  from  Court  of  Common  Pleas, 
Washington  County. 

Bill  by  Daniel  Barnard  and  Elizabeth 
Barnard  against  the  Monongahela  Natural 
Gas  Company.  From  a  decree  dismissing 
the  bill,  plaintUFs  appeal    Affirmed. 

The  following  Is  the  oplnton  of  the  court 
below:  "The  court  finds  the  facts  in  this 
case  to  be  as  follows:  (1)  Etanlel  Barnard 
and  Elizabeth  Barnard,  the  plaintiffs  in  tbln 
case,  are  the  owners  in  fee  of  a  tract  of  land 
In  Deemston  borough,  in  this  county,  con- 
taining 66  acres,  more  or  less.  (2)  James  B. 
Barnard  owns  In  fee  a  tract  of  land  ad- 
joining the  plaintiffs'  land  and  containing 
166  acres.  (3)  The  Monongahela  Natural 
Gas  Company,  a  corporation  In  the  business 
of  producing  and  marketing  natural  gas, 
holds  a  lease  on  each  of  these  farms  'for  the 
purpose  and  with  the  exclusive  right  of  drill- 
ing and  operating  thereon  for  petroleiun  and 
gas,'  which  said  leases  were  in  full  force  and 
effect  when  the  bill  herein  was  filed  and  are 
yet  in  force  and  ^ect  By  the  terms  of 
these  leases  the  Monongahela  Natural  Gas 
Company  Is  to  pay  to  the  respective  lessors 
a  fixed  sum  per  year  for  the  gas  from  each 
well  drilled  on  their  or  his  farm  'so  long 
as  It  shall  be  sold  therefrom.'  (4)  The  farm 
of  James  B.  Barnard  joins  the  farm  of  the 
plaintiffs,  Daniel  and  Elizabeth  Barnard, 
in  such  a  way  that  at  one  comer  of  bia  farm 
there  Is  an  angle  of  about  12  degrees  less 
than  a  right  angle,  and  the  lines  of  the  ad- 
joining farm  that  make  this  angle  are,  re- 
spectively, 62  and  75  rods  long,  so  that  a 
circle  large  enough  to  Include  10  acres  of 
ground  with  its  center  at  this  comer  would 
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inclose  less  tban  2^  acres  of  tbe  land  of  James 
B.  Barnard  and  7Vi  acres  of  the  land  of 
Daniel  and  Elizabeth  Barnard.  (5)  That 
the  Monongahela  Natural  Qas  Company,  the 
def«idant,  lately  drilled  a  well  on  the  James 
B.  Barnard  farm  In  the  comer  described  In 
oar  previous  finding  wliich  is  S6  feet  from  the 
actual  comer,  and  about  35  feet  from  either 
of  the  lines  dividing  the  two  farms,  and 
upon  the  completion  of  said  well  It  was  found 
to  be  a  paying  gas  well  such  aa  to  entitle  the 
lessor  to  his  annual  rental,  provided  for  In 
the  lease  This  well  was  drilled  on  the  ]o> 
cation  chosen  after  the  plaintiffs  bad  pro- 
tested against  It  being  located  so  near  their 
lines.  (6)  That  since  this  well  was  drilled 
on  the  James  B.  Barnard  farm  the  defendant 
company  has  drilled  a  well  on  the  plain tlfTs' 
farm  1,360  feet  away  from  the  James  B. 
Barnard  well,  and  not  far  from  an  angle 
which  the  line  of  the  plaintiffs'  farm  and 
tbelr  adjoiners  make.  This  well,  when  com- 
pleted, failed  to  produce  any  gas.  (7)  A 
gas  well  In  time  will  drain  10  acres,  more 
or  less,  of  land,  and,  if  the  gas-prodadng 
■and  is  equally  porous,  the  gas  will  be  drawn 
alMig  all  the  radii  of  a  circle  of  which  the 
well  Is  the  center.  (8)  The  Monongahela 
Natural  Gas  Company,  the  defendant,  when  It 
located  its  well  on  the  comer  of  the  James 
B.  Barnard  farm,  did  not  do  so  with  intent 
to  fraudulently  deprive  the  plaintiffs  of  their 
rights. 

"Conclusions  of  law:  (1)  That  the  drilling 
of  the  well  on  the  farm  of  James  B.  Barnard 
bf  the  defendant  company  and  taking  the 
gas  therefrom  in  no  way  invades  the  plain- 
tiffs' property  rights.  (2)  That  the  defendant 
company,  under  all  the  facts  of  this  case,  Is 
not  guU^  of  eltbK  actual  or  legal  fraud  in 
that  It  drilled  the  James  B.  Barnard  w«ll 
where  It  did  and  drained  gaa  from  the  plain- 
tlSls'  farm. 

"The  facts  In  this  case  are  not  complicated 
and  are  substantially  undisputed.  But  the 
plaintiffs'  contention  raises  a  question  of  law 
that  Is  both  novel  and  interesting,  and,  if  sus- 
tained by  the  highest  court  of  our  states 
would  revolutionize  the  manner  of  develop- 
ing oil  and  gas  leaseholds.  'What  the  law 
ought  to  be'  and  'what  the  law  is'  are  dif- 
ferent questions.  The  Supreme  Court,  ig- 
noring the  principle  of  stare  decisis,  on  ac- 
count of  changed  conditions  or  for  any  rea- 
son justifying  it,  may  declare  'what  ought 
to  be  the  law'  to  be  henceforth  the  law,' 
but  the  lower  courts  have  no  such  authority. 
Our  duty  Is  to  follow  the  lead  of  the  de- 
cisions, not  to  qualify,  explain,  modify,  over- 
role,  or  reverse  them.  What,  then,  are  the 
questions  of  law  involved  in  this  case,  and 
under  existing  decisions  how  must  they  be 
answered? 

'Tbe  first  question  stated  broadly  Is  this: 
'Can  a  landowner  in  gas  territory  drill  a  well 
on  his  farm  close  to  the  line  of  bis  adjoining 
landowner  and  draw  from  the  land  of  tbe  lat- 


ter three-fourtba  of  tbe  gas  tbat  his  well  may 
produce  without  so  invading  tbe  property 
rights  of  tbe  adjoining  landowner  as  to  be 
legally  accountable  therefor  7*  There  is  no 
doubt  that  the  oil  and  gas  confined  in  the  oil 
and  gas-bearing  sands  of  a  farm  belong  to  th^ 
on«  who  holds  title  to  tbe  farm,  tmt  it  i^- 
also  recognized,  both  as  a  question  of  fact  and 
law,  that  oil  and  gas  are  fugitive  in  their 
nature,  and  will  by  reason  of  Inherent  pres- 
sure seek  any  opening  from  the  earth's  sur- 
face that  may  reach  tbe  sand  where  they  are 
confined.  Mr.  Justice  Williams,  in  Wetten^el 
V.  Gormley,  160  Pa.  559,  28  Aa  934,  40  Am. 
St.  Rep.  733,  In  discussing  this  question  »; 
far  as  it  relates  to  oil,  says:  'It  is  well  un- 
derstood among  oil  operators  that  tbe  fluid  is 
deposited  In  a  porous  sand  rock,  at  a  distance 
ranging  from  600  to  8,000  feet  below  the  sur- 
face. This  rock  is  saturated  throughout  Its 
extent  with  oil,  and  when  tbe  hard  stratum 
overlying  it  is  pierced  by  tbe  drill  the  oil 
and  gas  find  vent  and  are  forced  by  tbe  pres- 
sure to  which  they  are  subject  into  and 
through  the  well  to  the  surface..  *  •  • 
An  oil  or  gas  well  may  draw  its  product  from 
an  indefinite  distance  and  in  time  exhaust  a 
large  space.  Exact  knowledge  on  this  subject 
Is  not  at  present  attainable,  but  the  vagrant 
character  of  the  mineral  and  the  porous  sand 
rock  in  which  it  is  found  and  through  which 
it  moves  fully  justify  the  general  conclusion 
we  have  stated  above  and  have  led  to  its 
(general  adoption  by  practical  operators.' 
'The  rlgbt  of  every  landowner  to  drill  a  well 
on  his  own  land  at  whatever  spot  be  may  see 
fit'  certainly  must  be  conceded.  If,  then,  tbe 
landowner  drills  cm  his  own  land  at  such  a 
spot  as  best  subserves  bis  purposes,  what  is 
the  standing  of  the  adjoining  landowner 
whose  oil  or  gas  may  be  drained  by  this  well  ? 
He  certainly  ought  not  to  be  allowed  to  stop 
bis  neighbor  from  developing  his  own  farm. 
There  Is  no  certain  way  of  ascertaining  bow 
much  of  the  oil  and  gas  that  comes  out  of 
the  well  was  when  In  situ  under  this  farm 
and  how  much  under  that.  What  then  has 
been  held  to  be  tbe  law?  It  is  this,  as  we  un- 
derstand it,  every  landowner  or  bis  leasee 
may  locate  bis  wells  wherever  be  pleases,  re- 
gardless of  the  intwests  of  others.  He  may 
distribute  them  over  tbe  whole  farm  or  lo- 
cate them  only  on  one  part  of  It  He  may 
crowd  the  adjoining  farms  so  as  to  enable 
him  to  draw  the  oil  and  gas  from  them.  What 
then  can  the  neighbor  do?  Nothing;  only  go 
and  do  likewise.  He  must  protect  bis  own  oil 
and  gas.  He  knows  It  is  wild  and  will  run 
away  If  it  finds  an  opening  and  It  Is  his  busi- 
ness to  keep  it  at  home.  This  may  not  be  tbe 
best  rule ;  but  neither  the  Legislature  nor  our 
highest  court  has  given  us  any  better.  No 
doubt  many  thousands  of  dollars  hare  been 
expended  'in  protecting  lines'  in  oil  and  gas 
territory  that  would  not  have  been  expended 
if  some  rule  bad  existed  by  which  it  could 
have  been  avoided.    Injunction  certainly  is 
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lot  the  remedy.  It  m.  Just  bow  far  must  the 
uudowner  be  from  the  line  of  his  neighbor 
o  avoid  the  blow  of  thla  strong  arm  of  the 
aw' 7 

'Thig  brings  us  to  the  B^cond  question  In 
he  case,  and  that  Is  this :  'Will  a  lessee  who 
liis  a  lease  on  each  of  two  adjoining  farms  be 
«ijolned  at  the  Instance  of  one  of  the  land- 
ivmers  from  drilling  a  well  on  the  farm  of 
he  other  at  such  a  point  as  will  drain  most 
if  the  gas  that  It  produces  from  the  land  of 
lie  first?'  This  question  has  in  it  an  element 
bat  is  not  in  the  other,  and  that  grows  out 
if  the  fact  the  landowners  have  a  common 
essee.  We  think  It  is  well  settled  that  the 
essee  has  the  same  rights  In  regard  to  the 
ocating  of  his  wells  as  the  landowner  would 
lave  if  doing  the  operating,  bat  be  cannot 
ake  advantage  of  the  fact  that  be  has  leases 
10  adjoining  farms  so  as  to  fraudulently  de- 
)rive  either  of  his  lessors  of  bis  royalty  or  an- 
mal  gas  rentaL  The  law  of  this  position  is 
ound  in  Kleppner  v.  Lemon,  176  Pa.  502, 
15  Atl.  109,  as  explained  in  the  later  cases 
a  Colgan  T.  Forest  Oil  Co.,  194  Pa.  234,  45 
ktl.  119,  75  Am.  St  Rep.  686,  and  Young  v. 
rorest  Oil  Co.,  194  Pa.  243,  45  Atl.  121. 
The  drilling  of  the  well  by  the  defendant  oom- 
Miny  at  the  point  they  did  on  the  James  B. 
Samard  farm  was  not,  as  we  have  seen,  a 
'raud  per  se  or  simply  because  it  would  drain 
^s  from  the  plaintiffs'  farm.  It  might  be- 
!ome  a  fraud  because  of  something  other  than 
be  drilling  of  this  well,  and  that  would  be  In 
■efuslng  to  develop  or  protect  the  plalntiffB' 
'arm.  But  it  appears  that  the  defendant 
»mpany  soon  after  they  drilled  a  well  in  'the 
ingie'  of  the  James  B.  Barnard  farm  also 
ocated  and  drilled  to  completion  a  well  in 
ir  near  'an  angle'  of  the  plaintiffs'  farm 
vbere  he  would  have  gotton  some  of  the  gas 
if  bis  neighbor  on  the  other  side  of  bis  farm 
lad  it  been  a  producing  well.  The  fact  that 
his  well  proved  a  dry  bole  in  no  way  mlll- 
ates  against  the  defendant  company's  etTort 
o  do  the  fair  thing  as  between  It  and  the 
ilaintlffs.  A  well  on  each  farm,  and  James 
i,  Barnard's  farm  twice  as  large  as  that  of 
be  plaintiffs',  does  not  show  partiality  to- 
ward James  B.  Barnard.  We  are  clearly  of 
he  opinion  that  there  was  no  such  fraud  on 
he  part  of  the  defendant  company  in  the 
iremlses  as  would  entitle  the  plaintiffs  to 
Itber  an  injunction  or  an  accounting  for 
lamages  done  bj  draining  gas  from  their 
arm  through  the  James  B.  Barnard  well; 
nd  therefore  the  plaintiffs'  bill  should  be 
ismlssed  with  costs." 

Argued  before  MITCHELL,  C.  J.,  and 
'ELL,  BROWN,  MESTREZAT,  POTXEB, 
;LKIN,  and  STEWART,  JJ. 

Boyd  Crumrlne  and  B.  E.  Crumrlne,  for 
ppeilants.  R.  W.  Irwin,  J.  A.  Wiley,  and  A. 
'.  Morgan,  for  api>eUee. 

PER  CURIAM.  Decree  affirmed  on  the 
pinion  of  the  court  below. 


i         mXIS  T.   PENNSYLVANIA   R.   CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 

Railroads— AcciDEifT  at  Cbobsinq. 

In  an  action  to  recover  for  death  of  plain- 
tiff's husband  at  a  railroad  CTOssing,  evidence 
held  to  show  that  decedent  saw  the  approaching 
train,  and  took  the  chance  of  crossing  in  front 
of  it,  so  that  it  was  error  to  submit  the  case 
to  the  Jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  f  1026.] 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gbeny  County. 

Action  by  Mary  E.  Ellis  against  the  Penn- 
Hylvania  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTBBZAT,  BLiaN, 
and  STEWART,  JJ. 

M.  W.  Acheson,  Jr.,  for  appellant  A.  W. 
Duff  and  H.  E.  Carmack,  for  appellee. 

FELL,  J.  The  only  question  to  be  consider- 
ed is  whether  the  facts  shown  by  the  plaln- 
tUTs  testimony  bring  the  case  within  the  es- 
tablished rule  than  one  who  goes  in  front  of  a 
moving  train  which  be  had  ample  opportuni- 
ty to  see  and  avoid  will  be  conclusively  pre- 
sumed to  have  been  negligent  The  plaintifTs 
husband  was  killed  at  a  grade  crossing  of 
the  defendant's  road,  where  there  were  five 
tracks,  In  the  borough  of  Wilkinsburg.  He 
used  the  crossing  dally,  and  was  familiar 
with  all  the  surroundings.  Just  before  start- 
ing to  cross  the  tracks,  he  stopped  and  looked 
east  and  west  He  then  walked  leisurely 
over  the  crossing  and  was  struck  by  the  en- 
gine of  an  express  train  running  east  on  the 
fonrth  track.  The  road  west  from  the  cross- 
ing was  practically  straight  for  1,685  feet 
and  it  was  actually  straight  to  Penn  avenue, 
a  distance  of  1,445  feet  It  was  daylight,  and 
there  was  nothing  to  obstruct  bis  view  of  the 
train.  The  testimony  of  the  only  witness  to 
the  occurrence  called  by  the  plaintiff  was  dis- 
tinct that  the  train  bad  crossed  Penn  avenue, 
and  was  In  clear  view  when  the  deceased 
started  to  cross  the  tracks.  Whether  it  was 
in  view  when  be  looked  did  not  appear  from 
the  testimony,  and  the  case  was  submitted 
to  the  Jury  on  the  narrow  qnestlon  whether 
the  train  came  In  view  after  the  deceased  bad 
looked.  This  submission  allowed  the  Jury 
to  base  Its  verdict  on  a  mere  supposition  that 
was  unsupported  by  the  testimony  and  was 
in  Conflict  with  any  conclusion  that  could 
be  drawn  from  It  The  deceased  was  walking. 
There  was  nothing  to  Interfere  with  his  view 
or  to  distract  bis  attention.  He  stopped 
close  to  the  first  track,  looked  east  then  west 
toward  the  train,  and  as  be  started  forward 
the  train  was  in  clear  view  east  of  Peim 
avenue,  and  It  had  been  in  clear  view  while 
traveling  240  feet  before  it  reached  the  ave- 
nue. Looking  and  starting  forward  required 
but  an  instant  There  was  no  appreciable 
time  between  these  acts.    The  conclusion  U 
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Irresistible  tbat  the  deceeaed  saw  the  train 
and  took  the  chance  of  croasing  In  front  of  it. 
The  judgment  Is  rereraed,  and  Jadgment  ia 
now  altered  for  the  defendant. 


HIGOINS  T.  HIGGINa 
(Supreme  Coort  of  Pennsylvania.    Jan.  7, 1907.) 

PasTXBXSHIP    —    PUBCHABB    OT    Bkaltt    bt 

Pabtneb. 

Where  a  firm  ia  indebted  to  one  of  the 
partners  who  bought  real  estate,  and  paid  for 
It  with  money  withdrawn  from  Oxe  partneiship 
on  account  of  the  debt  to  him,  and  there  was  no 
objection  at  the  time,  the  other  partners  cannot 
claim  an  interest  in  ue  teal  estate  to  purchased. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
▼ol.  38.  Partnership,  U  101-107.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  by  Catherine  HIgglns,  administratrix, 
against  Lawrence  J.  HIgglns,  administrator 
and  indlTidually.  From  a  decree  ^smlsslng 
the  bill,  plaintiff  appeals.    Affirmed. 

Over,  J.,  specially  presiding,  flled  the  fol- 
lowing opinion  in  the  court  below: 

"The  prayers  of  this  bill  are  for  an  ac- 
counting between  the  estates  of  Michael  HIg- 
glns, deceased,  and  John  P.  Higgins,  deceased, 
of  the  partnership  which  existed  between 
ttiem;  tltat  certain  real  estate,  the  title  to 
which  was  in  the  name  of  Jolm  P.  Biggins, 
deceased,  and  is  now  in  Lawrence  Higgins, 
be  Included  in  the  accounting,  as  partner- 
slilp  property,  and  that  Lawrence  be  restrain- 
ed from  disposing  of  the  same.  Michael  Hig- 
gins and  his  eon,  John  P.  Higgins,  carried  on 
the  scrap  iron  business  as  equal  partners  In 
Allegheny  City  for  some  time  prior  to  April, 
1896,  when  they  moved  to  and  occupied  prem- 
ises in  Pittsburg,  purchased  from  J.  P.  Koh- 
ler  for  |8,000;  tite  title  being  taken  in  the 
name  of  John  P.  HIgglns.  Kohier  then  owed 
the  firm  $5,000  wlilch  was  credited  on  the 
purchase  money,  and  the  partnership  busi- 
ness was  continued  on  these  premises  until 
tlie  death  of  Michael  Higgins,  February  9, 
1901.  On  the  6th  day  of  May  following,  John 
P.  Higgins  made  a  settlement  of  the  partner- 
ship business  with  Catherine  Higgins,  but  the 
land  purchased  from  Kohier  was  not  includ- 
ed as  part  of  the  firm  assets.  John  P.  Hig- 
gins subsequently  conveyed  this  land  to  Law- 
rence Higgins  for  a  nominal  consideration, 
and  also  devised  the  same  to  him  and  ap- 
pointed tilm  executor,  and  liavlng  died  on 
April  21,  1903,  the  will  was  duly  probated 
and  letters  issued  to  Lawrence  HIgglns. 

"The  material  questions  In  dispute  here 
are  as  to  the  averments  in  the  seventh  para- 
graph of  the  bill,  that  the  purchase  from 
Kohier  was  made  with  the  firm  assets  for  the 
benefit  of  the  firm,  and  that  John  P.  Higgins 
held  the  title  in  trust  for  it  The  defendant 
denies  these  averments,  and  alleges  that  the 
first  payment  was  made  by  John  P.  HIgglns 
with  money  or  assets  withdrawn  by  him  on 


account  of  the  firm's  Indebtedness  to  him. 
He  then  proceeds  to  state  in  detail  ttie  amount 
invested  by  each  of  the  partners,  tbe  aimounts 
drawn  by  each ;  that  John  P.  Higgins  claim- 
ed the  land  as  his  own,  and  that  Michael 
HIgglns  never  made  objections  tba«tD,  i»r 
disputed  bis  right ;  that  the  plaintUf  and  his 
heirs  had  full  knowledge  of  the  facts  for 
many  years  prior  to  Michael  Biggins'  death. 
It  is  C(mtended  that  Lawrence  Biggins  could 
not  have  personal  knowledge  of  tbe  facts 
alleged  In  the  answer;  that  it  Is  not  respoa- 
slve  for  this  reason,  and  also  becaiise  tbe 
facts  alleged  are  not  responsive  to  tbe  aver- 
ments of  the  bill.  The  affidavit  to  tbe  an- 
swer is  made  by  IiBwrence  Higgins,  acting  in 
bis  own  right,  and  as  executor  of  John  P. 
Higgins,  and  in  it  he  avers  that  be  lias  per- 
sonal knowledge  of  all  the  facts  set  forth 
in  said  answer,  and  that  ail  of  said  facts 
are  true.'  Notwithstanding  these  averments, 
however.  If  It  appears  that  the  facts  asserted 
by  the  defendant  are  such  that  be  conld  not 
have  had  personal  knowledge  of  tbem,  ttte 
answer  Is  not  resimnslve.  RIegel  v.  American 
Life  Insurance  Company,  153  Pa.  131.  25  AtL 
1070,  19  L.  B.  A.  166.  Could  Lawrence  J. 
Biggins,  then,  not  have  personal  knowledge 
of  the  facts  alleged  by  him  in  bis  answer? 
Be  was  the  son  of  one  of  the  memlieis  of  the 
firm  and  the  brother  of  the  other,  and  it  is 
Iiighly  probable  that  he  would  have  informa- 
tion from  both  as  to  the  condition  of  their 
accounts  and  tlie  facts  as  to  the  pnrcliase 
from  Kohier,  and  his  affidavit  tliat  be  had 
personal  knowledge,  seems  to  be  sufficient  to 
make  tbe  answer  responsive  if  tlie  facts  al- 
leged are.  Kane  v.  Fire  Insurance  Cbt.  199 
Pa.  198,  48  Ati.  989.  In  Eaton's  Aiipesl.  G8 
Pa.  483,  Mr.  Justice  Sharswood  says: 

"•  *  •  If  a  plaintiff  state  an  act,  trans- 
action or  contract  as  the  foundation  of  his 
equity,  the  defendant  has  a  rigbt  to  state  tbe 
whole  of  such  act,  transaction  or  ontmct 
as  In  truth  it  was.  Otherwise  a  plaintiff  by 
giving  only  part  of  a  contract,  if  tbe  defend- 
ant must  admit  tliat  part,  and  cannot  go  cat 
to  describe  truly  all  the  parts  of  it,  tbe  gross- 
est Injustice  might  he  done.  Tbe  defendant 
mtist  answer  every  material  allegation  in  the 
bill  whether  ^>ecially  interrogated  tliereto  or 
not,  and  unless  lie  states  the  act  or  contract 
fully,  as  it  truly  was,  how  can  be  consdeo- 
tlously  swear  that  the  facts  In  his  answer  are 
true?  Balf  a  fact  or  Iialf  a  contract  Is  not 
the  truth.  Neither  Is  It  true  If  In  truth  tbe 
terms  of  a  contract  are  different."  Tested 
by  this  rule,  we  ttiink  tlie  averments  la 
the  seventh  paragraph  of  the  answer,  doy- 
ing  the  allegations  of  the  seventh  paragraph 
of  the  bill,  and  alleging  that  the  first  pay- 
ment in  the  purcliase  of  the  land  in  dis- 
pute was  made  by  Jotm  P.  Higgins  with 
money  or  assets  withdrawn  by  him  on  ac- 
count of  the  firm's  indebtedness  to  Iilm,  are 
responsive  to  the  bill.  Tbe  plaintUT  states 
a  transaction  as  tbe  foundation  of  his  equity, 
and  the  defendant  avers  ttiat  the  wbole  of 
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the  transaction  was  not  stated;  that  whilst 
it  was  tme  that  the  firm  assets  were  nsed  In 
making  the  purchase,  they  were  withdrawn 
by  John  P.  HIgglns  on  account  of  the  Indebt- 
edness of  the  firm  to  him,  and,  if  so,  they 
thereby  became  his  Individual  property,  and, 
as  alleged  by  the  respondent,  no  part  of  the 
consideration  for  the  purchase  of  the  prop- 
erty was  paid  out  of  the  assets  of  the  firm. 

"The  next  question  for  conslderatioii  Is 
whether  the  eyidence  in  the  case  oyercomes 
the  answer.  The  only  witnesses  called  by 
the  plaintiff  are  Jacob  P.  Kohler  and  Mrs. 
Weaver.  The  former  testified  that  when 
John  P.  Hlgglns  purchased  the  property  In 
dispute  he  said:  'I  want  this  deed  made  out 
in  my  name,  and  I  don't  want  you  to  say 
anything  about  it.'  The  latter,  who  Is  the 
niece  of  Mrs.  Hlgglns,  testified  In  regard  to 
the  property  that  'John  and  bis  father  al- 
ways spoke  It  that  they  bought  it  together  In 
partnership.'  She  also  testified  In  regard  to 
the  deed  that  she  heard  John  say  to  his  fa- 
ther: 'Father,  I  will  make  that  all  right  I 
did  not  do  It  to  rob  the  girls  or  you,  but  I 
don't  want  Jim  or  Tom  to  get  anything,  be- 
cause they  are  of  no  account,'  and  that  the 
father  said:  'John,  you  make  that  right,  or 
I  will  put  you  in  the  penitentiary."  She  does 
not  fix  the  time  that  this  conrersatlon  occur- 
red accurately,  but  It  seems  to  have  been  In 
1897,  four  years  prior  to  the  death  of  Michael 
Hlgglns.  John  P.  Hlgglns  may  have  request- 
ed Kohler  not  to  say  anything  about  the  deed 
being  made  to  him,  to  conceal  the  fact  from 
the  other  members  of  the  family,  or  from  his 
father  as  well  as  them.  If  the  latter  were 
his  purpose,  and  the  conversation  between 
him  and  his  father  related  by  Mrs.  Weaver 
Indicates  It  was,  the  Inference  Is  that  his 
father  did  not  know  at  the  time  of  the  pur- 
chase that  John  had  withdrawn  any  of  the 
assets  of  the  firm  on  account  of  Its  Indebted- 
ness to  him.  But  as  be  lived  four  years  after 
he  had  obtained  knowledge  that  the  title  was 
in  John's  name,  as  shown  by  Mrs.  Weaver's 
testimony,  without  requiring  John  to  make 
title  to  the  firm,  the  presumption  is  that  he 
was  satisfied  that  his  son  should  retain  the 
lan^  and  this  circumstance  corroborates 
the  answer,  as  does  also  the  fact  that  though 
the  administratrLz  of  Michael  Hlgglns,  and 
vis  next  of  kin,  who  are  all  sal  Jtuls,  must 
have  known  that  the  title  to  the  property  was 
in  John  P.  Higgins'  name  and  that  the  firm 
had  used  It  in  conducting  its  business,  yet,  in 
1901,  she,  acting  under  advice  of  her  counsel, 
settled  the  partnership  affairs  with  John  P. 
Hlgglns,  without  any  assertion  on  her  or 
their  part  that  the  land  was  part  of  the  firm's 
assets,  and  they  receipted  in  full  for  their  dis- 
tributive shares  in  their  father's  estate.  Our 
conclusion,  therefore.  Is  that  the  evidence 
■loes  not  overcome  the  answer.  Inhere  is 
room  for  serious  doubts  as  to  whether  the 
conclusions  reached  In  this  case  are  correct, 
but  the  plaintUTs  case  must  be  clear  to  en- 


title her  to  relief,  and  if  Injustice  he  done 
it  is  due  to  the  laches  of  Michael  Higgins 
and  his  next  of  kin. 

"Findings  of  Fact 
"(1)  For  several  years  prior  to  February 
9,  1001,  the  said  Michael  Hlgglns,  and  his 
son,  the  said  John  P.  Higgins,  were  associ- 
ated as  copartners  under  the  firm  name  of 
Hlgglns  ft  Son,  in  the  business  of  dealers  in 
metal  and  scrap  iron,  in  the  cities  of  Al- 
legheny and  Pittsburg  in  said  county,  under 
a  parol  agreement  whereby  each  of  said  co- 
partners was  to  have  an  equal  Interest  in  the 
said  business  and  to  share  equally  In  the 
losses  and  profits  thereof.  (2)  Said  copart- 
nership continued  from  Its  inception  imtll 
February  9,  1901,  when  it  was  dissolved  by 
the  death  of  said  Michael  Hlgglns,  which 
occurred  upon  said  last  mentioned  date.  (3) 
That  John  P.  Higgins,  about  April  3,  1898, 
purchased  from  Jacob  P.  Kohler  the  land 
mentioned  In  paragraph  seventh  of  the  plaln- 
tifTs  bill,  taking  the  title  hi  his  own  name. 
(4)  That  Kohler  was  then  Indebted  to  the 
firm  of  Higgins  ft  Son  in  the  sum  of  $5,000, 
and  John  P.  Higgins  paid  $5,000  of  the  pur- 
chase money  for  said  land  by  canceling  Koh- 
ler's  Indebtedness  to  the  firm  and  by  assum- 
ing the  payment  of  a  mortgage  on  the  land 
for  $3,000,  which  he  paid  after  the  death  of 
Michael  Higgins,  and  that  said  $5,000  was 
withdrawn  from  the  firm's  assets  by  John  P. 
Higgins  on  account  of  the  firm's  indebted- 
ness to  him.  (6)  That  an  inventory  and  ap- 
praisement of  all  the  assets  of  Higgins  ft 
Son  was  made  on  February  23,  1901,  and  a 
full  settlement  of  the  partnership  affairs 
was  made  between  John  P.  HIggrlns,  surviv- 
ing partner,  and  Catherine  Higgins,  admin- 
istratrix of  Michael  Hlgglns,  deceased,  and 
she  received  for  the  interest  of  the  decedent 
therein,  $8,614.74.  That  she  then  knew  the 
title  to  the  land  described  in  the  seventh 
paragraph  of  the  bill  was  in  John  P.  Hig- 
gins, and  that  the  firm  had  used  it  in  con- 
ducting its  business,  bnt  no  assertion  was 
then  made  that  it  was  partnership  assets, 
and  It  was  not  included  in  said  settlemoit 
(6)  That  John  P.  Higgins  was  the  active 
partner  of  the  firm,  and  no  regular  books  of 
account  were  kept 

"Conclusions  of  Law. 
"The  answer  wherein  it  denies  that  any 
part  of  the  consideration  paid  for  the  real 
estate  In  dispute  was  paid  out  of  the  assets 
of  the  firm,  and  avers  that  the  first  payment 
was  made  by  John  P.  Hlgglns  with  money  or 
assets  withdrawn  by  him  on  account  of  the 
firm's  indebtedness  to  him,  is  responsive  to 
the  bill,  and  is  not  overcome  by  the  evidence. 
The  withdrawal  by  John  P.  Hlgglns  of  firm 
assets  on  account  of  the  firm's  indebtedness 
to  him  made  them  his  individual  property, 
and  although  the  assets  so  withdrawn  were 
applied  by  him  to  the  purchase  of  the  land  in 
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dispute,  yet,  as  they  belonged  to  him,  no 
part  of  the  purchase  money  was  paid  by  the 
firm,  and  it  had  no  Interest  In  the  purchase. 
The  bill  must  therefore  be  dismissed.  Let 
a  decree  be  drawn  accordingly." 

Argued  before  MITOHELL,  O.  3.,  and 
FELL,  BROWN,  MKSTRBZAT ,  KLKIN, 
and  STEWART,  JJ. 

A.  B.  Reld,  H.  F.  McGrady,  and  A.  V.  D. 
Watterson,  for  appellant  Thomas  Herriott, 
John  L.  Ralph,  and  O.  P.  Robertson,  for  ap- 
pellee. 

PER  OT7RIAM.  Decree  affirmed  on  the 
findings  of  fact,  conclusions  of  law,  and 
opinion  of  the  court  below. 


McMAHAN  et  al.  v.  BURNS  et  al. 
(Snpreme  Court  of  Pennsylvania.    Jan.  7,  1907.) 

1.  PUNOIPAI,   AJXO    AOENT  —   RXVOCATIOH   OF 
AOBNCT. 

Where  an  agent  for  the  sale  of  land  is 
given  a  commission  amounting  to  more  than 
one-half  of  the  purchase  money,  amounting  to 
a  very  large  sum,  it  does  not  give  him  such  an 
Interest  as  to  make  the  agency  irrevocable. 

[EM.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼ol.  40,  Principal  and  Agent,  {  55.] 

2.  Sami:— Agbeement  not  to  Revoke— -Con- 
8IDEBATI0N— Validity. 

Where  an  agreement  of  agency  provides 
that  it  shall  not  be  revoked  for  five  years,  and 
the  only  consideration  for  it  is  the  compensation 
to  be  rendered  for  the  services  to  be  performed, 
the  provision  is  Invalid. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Bill  by  Thomas  McMahan  and  A.  McMaban 
against  C.  M.  Bums  and  J.  I.  Martin.  From 
a  decree  for  plaintiffs,  defendants  appeal. 
Affirmed. 

Bill  to  restrain  the  defendants  from  at- 
tempting to  sell  any  of  the  laud  of  the  com- 
plainants by  reason  of  an  alleged  revocation 
of  a  contract  of  agency ;  and  for  an  account 
From  the  record  it  appeared  that  the  plain- 
tiffs were  owners  of  land  in  Rostraver  town- 
ship, Westmoreland  county,  Pa.,  containing 
about  95  acres,  and  that  they  entered  into 
an  agreement  with  the  defendants  that  the 
latter  should  lay  out  the  lands  In  lots,  and 
sell  the  lots  upon  the  terms  therein  named. 
The  land  was  laid  out  In  lots  by  defendants, 
and  certain  of  the  lots  were  sold.  On  May 
16,  1903,  a  new  agreement  was  entered  into 
between  the  parties  which  superseded  the  old 
agreement  This  agreement  in  substance, 
provided  that  the  sales  theretofore  made  by 
the  defendants  In  their  own  names  should  be 
ratified  and  confirmed  by  plaintiffs  ;  and,  sec- 
ond, that  for  the  purpose  of  selling  the  re- 
maining lots,  as  well  as  any  others  which 
should  revert  to  the  owners  by  forfeiture  or 
otherwise,  the  defendants  were  made  and  con- 
stituted agents  of  the  plaintiffs  to  make  sales 
upon  certain  conditions,  among  which  were, 
the  purchase  price  of  lots  should  not  be  less 


than  $400  without  the  written  consent  of  the 
parties  of  the  first  part  and  that  the  sale 
should  be  made  In  a  certain  form.  It  was 
further  provided  that  the  defendants  should 
receive  a  commission  of  10  per  cent  on  the 
sellhig  price  of  each  lot  to  be  taken  out  of 
the  first  money  collected  on  sales ;  the  sale  of 
each  lot  to  be  treated  as  a  separate  transac- 
tion, and  In  addition  they  were  to  receive  5 
per  cent  on  all  moneys  collected  by  them  on 
each  sale,  and,  after  deducting  these  conunii!- 
slona,  the  balance  of  the  purchase  mone.v 
should  be  applied  first,  to  pay  to  the  plaintiffs 
$80  on  each  lot  and  the  balance  should  be 
divided  three-eighths  to  the  plaintiff,  and 
flve-eigbths  to  the  defendants.  The  agree- 
ment further  provides  for  leaving  in  the 
hands  of  the  defendants  a  certain  balance 
then  due  by  them  to  the  plaintiffs,  amounting 
to  some  $8,000,  to  be  applied  to  expenses  to  be 
thereafter  Incurred  under  the  agreement 
these  expenses  to  be  accounted  for  in  each 
monthly  statement  and  that  monthly  state- 
ments should  be  furnished  and  monthly  pay- 
ments made;  and  It  was  further  provided 
that  if  purchase-money  mortgages  were  taken 
they  should  be  assigned  in  the  proportion  of 
three-eighths  to  the  plaintiff,  and  five-eighths 
to  the  defendants,  and  that  this  agreement 
should  continue  In  force  for  five  years  from 
January  lu,  1902.  Subsequently  a  dispute 
arose  between  the  parties,  and,  on  July  la 
1904,  plaintiff  served  upon  the  defendants  a 
notice  of  revocation.  Defendants  disregarded 
the  notice. 

Shafer,  J.,  filed  the  following  opinion  in 
the  court  below: 

"(1)  The  plaintiffs  contend  that  they  are 
Justified  in  revoking  the  contract  of  the 
agency  of  the  defendants,  because  (1)  they 
claim  that  the  fact  that  the  defendants  did  * 
not  keep  the  money  intrusted  to  them  for  the 
purpose  of  paying  expenses,  etc.,  in  bank,  but 
were  using  it  for  their  ovm  purposes  appeared 
from  the  refusal  of  the  payment  of  a  check; 
and  (2)  that  the  relationship  between  the  par- 
ties was  that  of  principal  and  agent  only,  and 
that  defendants  have  no  interest  In  the  sub- 
ject-matter, and  that  therefore,  the  agency 
was  revocable  at  any  time  at  the  pleasure  of 
the  plaintiffs.  (2)  As  to  the  alleged  ground 
of  revocation  we  think  that  If  the  agency  was 
otherwise  Irrevocable,  the  reasons  alleged 
would  not  be  sufficient  to  Justify  a  rescission 
of  it  (3)  The  real  question  In  the  case  Is 
whether  or  not  the  contract  between  the  par- 
ties gives  the  defendants  any  interest  or  es- 
tate In  the  land  therein  described,  or,  in  othtf 
words,  whether  their  power  of  sale  was  or 
was  not  coupled  with  an  Interest  Upon  a 
careful  examination  of  the  contract  between 
the  parties  we  are  unable  to  find  anything  in 
It  which  makes  It  different  in  legal  effect 
from  an  ordinary  employment  of  an  agent  to 
sell  lands  on  commission.  In  the  present  case 
the  commission  is  very  large,  being  consid- 
erably more  than  one-half  of  the  pnrchas* 
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money.  We  ctmnot  see,  however,  that  the 
amonnt  of  the  compensation  In  any  way  at- 
fects  the  Interpretation  of  the  Instrnment.  It 
has  be«i  held  that  an  Interest  In  the  proceeds 
of  sales  as  compensation  for  executing  them 
Is  not  snch  an  Interest  as  ma;ke8  the  agency 
IrreTocabla  Blackstone  t.  Buttermore,  63  Pa. 
266. 

"The  only  other  question  contained  In  tte 
agreement  relied  upon  by  the  defendants  la 
the  provision  that  the  agreement  Is  to  contin- 
ue In  force  for  five  years.  If  this  clause  be 
looked  upon  as  an  agreement  not  to  revoke 
for  five  years,  we  are  of  opinion  that  It  Is 
governed  by  the  case  of  Blackstone  v.  But- 
termore, 68  Pa.  266,  where  It  Is  said  that  'In 
order  to  make  an  agreement  for  Irreyocablllty 
contained  In  a  power  to  transact  business  for 
the  benefit  of  the  principal  binding  on  him, 
there  must  be  a  consideration  for  It  independ- 
ent of  the  compensation  to  be  rendered  for 
the  service  to  be  performed.'  The  fact  that 
the  defendants  have  been  at  considerable  ex- 
pense In  laying  out  the  lands  of  the  plaintiffs 
In  lots,  advertising  the  same  and  endeavoring 
to  sell  the  same,  does  not  deprive  the  gjaln- 
tlff  of  his  power  of  withdrawing  his  lots  from 
sale,  or  employing  another  agent  for  the  pur- 
pose U  be  so  desires;  but  does,  of  course, 
make  the  plaintiff  liable  to  the  defendants 
for  all  damages  they  may  have  sustained. 
We  are  of  opinion,  therefore,  that  the  agency 
of  the  defendants  for  the  plaintiffs  for  the 
sale  of  their  lands  above  mentioned  was  effi- 
ciently revoked  on  July  13,  1904,  and  that  the 
defendants  thereafter  had  no  right  to  con- 
tinue to  attempt  to  make  sales  of  the  plain- 
tiffs' land,  or  to  collect  purchase  money  ow- 
ing to  them  under  the  agreement,  but  were 
bound  to  surrender  the  papers  in  their  hands 
and  to  account  In  regard  to  the  moneys  al- 
ready received  by  them.  The  plaintiffs  are 
therefore  entitled  to  a  decree,  enjoining  the 
defendants  from  making  sale  of  any  lots  of 
the  plaintiffs,  from  collecting  or  attempting  to 
collect  moneys  due  under  contracts  of  sale 
heretofore  made  of  such  lands,  and  from 
pretending  to  act  as  agents  of  the  plaintiffs 
under  the  agreements  above  mentioned,  and 
for  an  account  of  the  moneys  paid  out  by  the 
defendants  for  the  plaintiffs  since  the  making 
of  the  agreement,  and  that  the  defendants 
deliver  to  the  plaintiffs  all  contracts  entered 
into  by  them,  whether  in  their  own  names  or 
the  names  of  the  plaintiffs  as  agents  for  the 
plaintiffs  for  the  sale  of  lots  in  the  said  plan, 
which  are  in  their  possession  or  control,  and 
that  the  defendants  pay  the  costs." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
ELKIN.  and  STEWART,  JJ, 

W.  H.  S.  Thomson  and  Frank  Thomson,  for 
appellants.    S.  S.  Robertson,  for  appellees. 

PER  CURIAM.  Decree  affirmed  oa  the 
opinion  of  the  court  below. 


RONET  V.  WBSTLAKB. 
(Supreme  Court  of  PMmgylvanla.    Jan.  7, 1907.) 
JuDonifT— Res  Judicata. 

A  judgment,  in  an  action  on  a  note  in  favor 
of  defendant  because  there  was  no  revenue 
stamp  on  the  note,  is  les  Judicata,  in  a  subse- 
quent action  between  the  same  parties  on  the 
same  note,  after  a  stamp  had  been  placed  there- 
on. 

Appeal  from  Court  of  Common  Pleas, 
Washington  County. 

Action  by  John  L.  Roney  against  John  S. 
Westlake,  executor  of  Jane  R.  Herron.  From 
an  order  entering  Judgment  for  defendant 
notwithstanding  the  verdict,  plaintiff  ap- 
peals.   Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN.  MESTREIZAT,  POTTER. 
BLKIN,   and   STEWART,  JJ. 

R.  W.  Irwin  and  J.  M.  Dickson,  for  ap- 
pellant. R.  H.  Meloy  and  C.  L.  V.  Acheson, 
for  appellee. 

ME»TREZAT,  J.  On  April  18^  1906,  John 
L.  Ron«y,  the  plaintiff  In  the  present  suit, 
brought  an  action  of  assumpsit  at  No.  177, 
May  term,  1906,  of  the  common  pleas  of 
Washington  county,  against  Jane  R.  Herron, 
the  present  defendant's  testatrix,  to  recover 
On  a  promissory  note  of  which  the  following 
is  a  copy: 

"3,000.  August  18, 1890. 

"One  day  ofter  date  I  promise  to  pay  to 
the  order  of  John  L.  Roney  three  thou- 
sand dollars  without  defalcatl<m  for  value 
received. 

"[Seal]    Jane  R.  Herron. 
"WltnesB: 
"[Seal]    John  Anderson." 

The  defendant  appeared  and  pleaded  non 
assumpsit.  The  case  was  tried  before  a  Jury, 
and  a  verdict  was  rendered  for  the  defend- 
ant A  motion  for  a  new  trial  was  beard 
and  overruled,  and,  on  January  20,  1906, 
Judgment  was  entered  on  the  verdict.  On 
February  8,  1906,  John  I*  Roney  brought  the 
present  action  of  assumpsit  in  the  common 
pleas  of  Washington  county  against  John  S. 
Westlake,  executor  of  Jane  R.  Herron,  de- 
ceased, and  the  statement  claimed  to  recover 
the  debt  and  interest  due  on  the  note  on 
which  the  former  action  was  brought.  The 
defendant  pleaded  non  assumpsit,  payment, 
set-off,  statute  of  limitations,  and  "that  all 
matters  set  forth  In  the  plaintitTs  statement 
bad  been  adjudicated,  as  will  appear  by  the 
record  at  No.  177,  May  term,  1905,  of  this 
court."  On  the  trial  of  the  cause,  the  de- 
fendant put  this  record  In  evidence  to  sus- 
tain hlB  plea  of  res  Judicata.  The  court  di- 
rected a  verdict  for  the  plaintiff  on  the  evi- 
dence submitted,  and  reserved  the  question 
whether  the  plalntlfTs  claim  had  been  ad- 
judicated In  the  former  action.  Sulxiequent- 
ly,  in  an  elaborate  and  satisfactory  opInlMi, 
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the  court  entered  Jndgment  for  the  defendant 
on  the  question  reserved.  The  plaintiff  has 
appealed. 

An  examination  of  the  record  of  the  first 
case  shows  that  on  the  trial  the  plaintiff 
proved  the  execution  of  the  note  by  the  at- 
testing witness.  The  note  was  then  offered  In 
evidence,  and,  upon  objection  by  defendant's 
counsel,  was  excluded  on  the  ground  that  It 
was  not  stamped  as  required  by  the  war 
revenue  act  of  Congress.  The  plaintiff  offer- 
Ing  no  additional  testimony,  the  jury,  under 
the  Instructions  of  the  court,  rendered  a 
verdict  for  the  defendant  on  which  judg- 
ment was  subsequently  entered.  A  month 
prior  to  bringing  the  present  suit,  the  plain- 
tiff bad  the  collector  of  customs  place  the 
proper  revenue  stamp  on  the  note.  On  the 
trial  of  this  cause,  the  plaintiff,  having  proved 
the  maker's  signature,  put  the  note  in  evl' 
dence  and  rested.  The  defendant  then  put  In 
evidence  the  record  of  the  former  action,  and 
the  case  was  closed.  Subsequently  judg- 
ment non  obstante  veredicto  was  entered 
for  the  defendant.  The  only  question  on  this 
appeal  Is  whether  this  record  Is,  as  held  by 
the  court  below,  a  bar  to  the  present  suit. 

It  la  dIflScult  to  see  how  this  question  can 
be  answered  in  the  negative.  In  the  two  ac- 
tions, there  is  identity  of  the  note  sued 
on,  of  the  cause  of  action,  and  of  the  parties, 
and  both  actions  were  heard  and  determined 
by  the  same  court,  which  was  of  competent 
Jurisdiction.  The  Issue  in  both  actions  was 
the  same.  At  the  time  of  bringing  the  first 
suit,  the  note  was  due,  and.  If  genuine  and 
not  paid,  the  plaintiff  had  the  right  to  re- 
cover, but  the  pleadings  required  him  to  sus- 
tain his  action  by  competent  evidence.  He 
proceeded  on  the  trial  to  meet  this  require- 
ment in  the  case.  He  proved  the  maker's 
signature  by  the  attesting  witness,  sufficient- 
ly so  at  least  to  admit  the  note  in  evidence, 
if  there  was  no  other  legal  ground  for  ex- 
cluding it.  The  next  st^  in  the  progress  of 
the  trial,  and  one  absolutely  necessary  to  be 
taken  to  entitle  him  to  recover,  was  to  put  the 
note  in  evidence.  He  offered  the  note,  but  it 
was  excluded  by  the  court  on  the  ground  that 
no  United  States  revenue  stamp  had  been 
placed  upon  It.  So  far  as  the  evidence  in 
the  case  discloses,  the  note  was  genuine  and 
unpaid,  and  the  only  reason  urged  or  assigned 
for  excluding  It  was  the  failure  to  stamp  It 
Of  course,  the  note  upon  which  the  suit  was 
brought  not  being  in  evidence,  the  court  was 
compelled  by  the  insufficiency  of  the  testi- 
mony submitted  by  the  plaintiff  U  direct  a 
verdict  for  the  .defendant.  The  judgment 
entered  upon  the  verdict  was  not  appealed 
from  nor  reversed,  and  is  therefore  conclusive 
upon  the  parties  as  to  the  issue  therein  ad- 
judicated. 

There  Is  and  can  be  no  doubt  as  to  the 
issue  raised  by  the  pleadings,  and  determined 
by  the  trial  and  judgment  In  the  first  action ; 
and  that  is,  whether  Jane  R.  Herron  signed, 
sealed,    and   delivered   to  the   plaintiff   the 


note,  and  whether  she  or  her  estate  still  owed 
the  claim  at  the  time  the  suit  was  brought. 
The  record  conclusively  shows  this  to  have 
been  the  Issue  tried  and  determined  In  the 
first  suit  The  Issne  was  tried  l)efore  the 
court  and  a  jury  in  the  usual,  ordinary  way 
in  such  cases,  and  the  trial  resulted  In  a 
verdict  in  favor  of  defendant,  not  on  a  tech- 
nicality, but  on  the  merits  of  the  case,  and 
because  the  evidence  of  the  plaintiff  was 
not  sufficient  to  sustain  the  issue  directly 
raised  by  the  pleadings.  The  plaintiff  was 
required  to  support  the  issue  formed  by  the 
pleadings  by  sufficient  evidence,  and.  if  he 
withheld  the  evidence,  or  any  part  of  it,  and 
the  verdict  and  judgment  for  that  reason 
went  against  him,  he  is  concluded.  This  Is 
equally  true  If  the  verdict  was  adverse  to 
him,  because  the  court,  though  erroneously, 
excluded  evidence  which,  if  admitted,  would 
have  produced  a  different  result  In  1  Free- 
man on  Judgments,  g  272,  the  learned  author 
discusses  the  question  of  a  judgment  as  an 
estoppel  In  a  subsequent  action,  and,  citing 
numerous  American  and  English  authorities 
to  support  the  text,  says:  "That  he  [the 
plaintiff]  will  not  be  allowed  to  bring  another 
action,  because  In  the  first  he  gave  no  evi- 
dence of  his  demand;  that  he  will  not  be 
permitted  to  reserve,  or  from  any  cause  not 
to  produce,  part  of  his  evidence;  and  that 
the  judgment  will  be  conclusive  as  to  every 
matter  which  he  could  have  proved  in  the 
first  suit,  and  which  was  not  proved  nor 
withdrawn.  •  •  •  If  the  claim  Is  specific- 
ally embraced  in  the  pleadings,  the  presump- 
tion is  that  it  was  presented  at  the  trial, 
and  considered  in  the  rendition  of  the  Judg- 
ment If  a  court  erroneously  rejects  evidence 
offered  to  prove  a  claim  or  defense,  on  the 
ground  that  it  is  inadmissible,  such  claim, 
nevertheless,  on  rendition  of  the  Judgment 
becomes  res  judicata,  and  so  remains  until  the 
Judgment  is  vacated  or  reversed  by  some  ap- 
propriate proceeding.  *  *  *  A  Judgment 
of  a  court  possessing  competent  Jurisdiction 
Is  final,  not  only  in  reference  to  the  matters 
actually  or  formally  litigated,  but  as  to  all 
other  matters  which  the  parties  might  have 
litigated  and  had  decided  in  the  cause.  A 
party  cannot  try  his  action  in  parts.  The 
judgment  is  conclusive,  not  only  of  the  mat- 
ters contested,  but  as  to  every  other  thing 
within  the  knowledge  of  the  complainant 
which  might  have  been  set  up  as  a  ground 
for  relief  in  the  first  suit" 

In  the  present  suit,  the  record  discloses 
that  it  Is  between  the  same  parties,  and  w»s 
brought  on  the  same  note  o.'  for  the  same 
cause  of  action  as  the  former  suit  It  is  ob- 
vious that  It  would  require  the  same  evi- 
dence to  sustain  both  actions,  which,  it  is 
said  in  numerous  cases  and  approved  by 
Judge  Freeman  in  his  work  on  Judgments, 
is  the  test  as  to  whether  a  Judgment  Is  a 
bar  to  a  subsequent  action.  1  Freeman  on 
Judgments,  §  259,  and  cases  cited  in  note. 
Including  Marsh  v.  Pier,  4  Rawie.  273,   26 
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Am.  Dec.  131.  It  Is  contended,  bowever,  and 
It  la  the  ground  on  wblcb  the  plaintiff  seeks 
a  reyersal  on  tbla  appeal,  tbat  tbe  former 
Judgment  was  not  upon  tbe  merits  of  tbe 
case,  but  because  "tbe  plaintiff  could  not  call 
upon  tbe  estate  of  Jane  R.  Herron  to  pay  the 
note  until  be  had  It  proi)erl7  stamped."  In 
other  words,  the  plaintiff  contends  tbat  the 
only  question  decided  In  the  prior  action  was 
"whether  or  not  the  plaintiff  could  collect 
the  amount  of  that  note  from  the  estate  of 
Jane  R.  Herron  without  baying  the  proper 
revenue  stamps  upon  tbe  note."  This  ylew 
falls  to  discriminate  between  a  ruling  by  the 
court  on  the  competency  of  testimony  offered 
to  prove  an  Issue,  and  a  decision  of  the  issue 
itself  raised  by  tbe  pleadings  and  to  be  de- 
cided by  the  court  and  Jury.  The  ruling  by 
the  court  on  tbe  competency  of  the  note  as 
evidence  Is  entirely  different  from  a  ded- 
Blon  of  the  Issue,  which  was  whether  the 
note  was  executed  by  tbe  defendant,  and 
whether  she  still  owed  the  money.  Compe- 
tent evidence  was  required  to  establish  the 
plaintiff's  claim  on  the  note,  and  If  the  evi- 
dence offered  was  Inadmissible  for  any  rea- 
son, and  the  verdict  and  Judgment  were  for 
the  defendant,  tbe  question  decided,  and 
wblcb  becomes  res  Judicata,  Is,  not  tbe  court's 
ruling  on  the  evidence,  but  whether  Jane  R. 
Herron  executed  the  note  and  she  or  her  es- 
tate owes  the  plaintiff  the  amount  of  It  As- 
sume that.  Instead  of  the  note  having  been 
excluded  because  of  tbe  absence  of  a  stamp, 
tbe  plaintiff  had  failed  to  prove  the  maimer's 
signature,  the  court  would  have  been  com- 
pelled to  reject  the  note  as  evidence.  Or 
suppose  tbe  note  when  offered  was  mutilated 
to  such  an  extent  as  to  render  it  incompetent, 
and  the  court  liad  excluded  it.  In  these  and 
similar  cases,  it  will  not  be  pretended  that 
a  verdict  and  Judgment  for  the  defendant 
because  of  tbe  exclusion  of  the  note  would 
not  be  res  Judicata  as  to  the  right  of  the 
plaintiff  to  maintain  a  second  action  on  the 
note.  These  cases  are  not  distinguishable 
in  principle  from  tbe  case  at  bar.  In  ail  such 
cases,  the  note  is  disqualifled  as  evidence, 
and,  l)eing  material  and  absolutely  necessary 
to  sustain  the  issue  on  the  part  of  the  plain- 
tiff, his  right  to  recover  on  the  note,  the  mat- 
ter in  issue  is  resolved  against  him,  and  the 
adjudication  Is  final.  If,  in  tbe  Instances 
suggested,  or  if,  as  here,  the  note  is  not 
stamped,  and  the  defendant  objects  to  its 
competency  as  evidence,  and  it  is  excluded, 
tbe  plaintiff  can  readily  protect  himself  by 
tailing  a  nonsuit,  which  leaves  the  merits  of 
the  case  undetermined,  and  gives  bim  an 
opportunity  to  secure  proper  testimony  and 
have  tbe  case  adjudicated  on  its  merits.  If, 
however,  as  In  this  case,  the  plaintiff  under 
such  circumstances  permits  a  verdict  and 
judgment  to  go  against  bIm,  tbe  finality  of 
the  Judgment  will  not  be  destroyed  or  affect- 
ed because  the  verdict  was  tbe  result  of  tbe 
failure  of  the  plaintiff  to  sustain  bis  claim 
by  competent  evidence. 


We  are  of  opinion  that  tbe  trial  and  Judg- 
ment In  tbe  former  case  conclude  tbe  plain- 
tiff as  to  the  liability  of  Jane  R.  Herron.  or 
her  estate  on  the  note  In  suit,  and  is  a  com- 
plete bar  to  any  subsequent  suit  involving  the 
same  issue  and  for  the  same  cause  of  action. 
The  case  in  hand  must  be  distinguished  from 
that  class  of  cases  where  the  Judgment  set 
up  in  bar  of  the  second  action  is  not  upon 
the  merits  of  the  question  Involved  in  litiga- 
tion. Those  cases  are  where  tbe  Judgment 
Is  founded  upon  a  lack  of  Jurisdiction,  a  non- 
Joinder  or  misjoinder  of  parties,  plaintiff  or 
defendant,  a  misconception  of  tbe  form  of 
pleading,  a  formal  or  technical  defect  In  th« 
pleadings,  or  tbe  like  (20  Am.  &  Eng.  Ency 
of  Law  [2d  Ed.]  794),  or  where  tbe  suit  Is 
discontinued,  the  plaintiff  becomes  nonsuit, 
the  debt  is  not  yet  due,  or  there  Is  a  tem- 
porary disability  of  the  plaintiff  to  sue  (1 
Greenleaf  on  Evidence,  H  529,  530;  Welgley 
V.  Coffman,  144  Pa.  489,  22  Atl.  919,  27  Am. 
St  Rep.  667).  Judgments  in  those  cases  are 
not  obtained  upon  tbe  merits,  and  hence  are 
not  a  bar  to  another  action.  But  here  no 
reasons  of  this  character  existed  In  the  first 
action  to  prevent  a  trial  and  determination 
of  the  cause  upon  the  merits,  and  therefore 
the  Judgment  Is  conclusive  on  the  parties  as 
to  the  right  of  the  plaintiff  to  recover  on  the 
note. 

The   assignments   of  error   are  overruled, 
and  tbe  Judgment  is  affirmed. 


JOLLT  et  al.  v.  MONAGA  BOROUGH  et  *L 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 

1.  Watebs— PcBLio    Water    Supply— Chab- 

OKB. 

A  borongh,  having  waterworks  of  its  own, 
can  impose  reasonable  charKes  for  supplying 
water  to  tbe  residents  of  tbe  borough. 

2.  Same. 

Where  a  consumer  has  applied  for  and  re- 
ceived water  from  a  boroutrh  furnishing  tiie 
same,  tlie  water  rates  are  the  price  paid  for 
tbe  water  as  a  commodity,  on  the  terms  and 
conditions  made  public  by  the  city,  which  by 
his  application  the  consumer  has  agreed  to  pay. 

Appeal  from  Court  of  Common  Pleas,  Bea- 
ver County. 

Bill  by  A.  J.  Jolly  and  others  against 
Monaca  borough  and  others.  From  a  decree 
granting  and  continuing  a  preliminary  In- 
junction, defendants  appeal.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL.  BROWN,  ME)STREZAT,  POTTER, 
ELKIN,  and  STEWART,  J  J. 

William  J.  Mellon,  for  appellants.  Wm.  A. 
McConnel,  for  appellees. 

POTTER,  J.  Tbe  borongh  of  Monaca  erect- 
ed waterworks  in  tbe  year  1895.  For  some 
10  years,  the  cost  of  maintaining  tbe  works 
was  paid  out  of  the  general  and  special  taxes 
assessed  on  the  taxpayers  of  the  borough. 
But,  on  July  13,  1905,  tbe  borough  passed  an 
ordinance  requiring  all  consumers  within  the 
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borough  to  pay  certain  rates  for  the  use  of 
water,  either  by  contract  according  to  the 
number  of  rooms  In  the  dwelling  where  the 
water  was  naed  for  domestic  or  household 
purposes,  or  by  the  quantity ;  and  requiring 
the  users  of  water  for  manufacturing  pur- 
poses, or  for  any  purpose  other  than  house- 
hold or  domestic  use,  to  pay  therefor  such 
sums  as  should  be  fixed  by  councils,  and  giv- 
ing all  persons  using  water  for  any  purpose 
the  right  to  meter  the  same  at  certain  rates 
per  1,000  gallons.  In  pursuance  of  the  terms 
of  the  ordinance,  all  consumers  of  wato: 
were  notified  to  comply  therewith  on  or  be- 
fore Ifay  1,  1900,  or  the  water  would  be  shut 
off.  Plaintiffs,  being  taxpayers  and  con- 
sumers of  water  within  the  borough,  filed  a 
bill  in  equity  to  restrain  the  borough  ofildals 
from  shutting  off  the  water  from  their  prem- 
ises, alleging  that  the  ordinance  was  illegal, 
because  the  borough  was  without  legislative 
authority  to  enact  It  The  trial  Judge  was 
of  the  opinion  that  the  power  of  the  borough 
to  provide  for  the  expense  of  supplying  water 
was  limited  to  its  power  of  taxation,  and  that 
it  had  no  authority  to  fix  water  rates  by  or- 
dinance, and  charge  omsumers  of  water  in^ac- 
cordance  therewith.  He  therefore  awarded 
a  preliminary  injunction  against  the  borough, 
which  was  continued  until  final  hearing.  The 
borough  has  appealed. 

The  single  question  before  us  is  as  to  the 
right  of  the  borough  to  levy  rates  or  charges 
against  the  consumers  of  water  who  make  use 
of  its  service.  The  right  of  the  borough  to 
provide  Its  own  water  supply  Is  dear.  The 
act  of  April  8,  1861  (P.  h.  820),  provides  that 
boroughs  incorporated  under  its  provisions 
shall  have  power  "to  establish  a  nightly 
watch,  to  light  the  streets,  to  provide  a  sup- 
ply of  water  for  the  use  of  the  inhabitants, 
to  make  all  needful  regulations  for  the  protec- 
tion of  the  pipes,  lamps,  reservoirs  and  other 
constructions  or  apparatus,  and  to  prevent 
the  waste  of  water  so  supplied."  While  this 
language  contains  no  express  grant  of  the 
right  to  charge  water  rents,  yet  It  certainly 
does  follow  as  a  natural  and  reasonable  Im- 
plication. It  might  well  be  implied  from  the 
grant  of  power  "to  prevent  the  waste  of  water 
80  supplied,"  for  the  most  effectual  method 
of  regulating  waste  is  to  impose  a  charge  for 
the  water  taken.  The  act  of  June  10,  1886 
(P.  L.  81),  contains  a  legislative  construction 
of  prior  legislation  authorizing  boroughs  to 
supply  water  to  their  inhabitants.  That  act 
provides  that :  "Whenever  any  borough  of 
this  commonwealth  is  authorized  by  law  to 
erect  and  maintain  waterworks  for  supply- 
ing water  within  the  limits  of  such  borough, 
it  shall  and  may  be  lawful  for  the  authorities 
of  any  such  borough,  whenever  they  may 
deem  it  advisable  so  to  do,  to  supply  and  to 
make  contracts  for  supplying  water  for  or- 
dinary and  domestic  uses  to  corporations, 
property  owners,  lessees  or  occupants  outside 
the  limits  of  such  borough,  at  water  rates  not 
leas  than  those  required  to  be  paid  by  prop- 


erty ownws  within  the  limits  of  snch  borough." 
This  reference  to  the  rates  required  to  be  paid 
by  property  owners  within  the  borough  is  an 
express  recognition  of  the  right  of  a  borougli 
to  charge  water  rates  under  existing  laws. 
This  right  was  also  recognized  by  the  act  ot 
May  24, 1878  (P.  L.  118),  which  provided  that: 
"The  proper  authorities  of  any  borough  ot 
this  commonwealth,  owning  or  controlling 
waterworks  for  the  supply  of  water  to  the 
inhabitants  of  said  borough,  whenever  the 
schedule  of  water  rents  shall  have  been  fixed 
or  limited  by  general  or  special  act  of  Assem- 
bly, shall  be  and  are  hereby  authorized  to 
change  the  rates  or  schedule  of  rents,  from 
time  to  time,  so  that  the  same  shall  not,  at 
any  time,  exceed  the  rates  now  limited  by 
law."  While  this  act  applies  only  to  boroughs 
where  the  schedule  of  water  rents  has  been 
fixed  or  limited  by  act  of  Assembly  (e.  g..  Wa- 
ter Works  Com'rs.  v.  8ewlt*ley  Boroagli,  159 
Pa.  194,  28  Atl.  169),  it  clearly  recognizes  the 
fact  that  boroughs  have  the  power  to  charge 
water  rents  for  supplying  water  to  their  In- 
habitants. 

We  think  the  court  below  overlooked  tHe 
fact  that  a  municipal  corporation,  in  sup- 
plying water,  or  any  other  commodity,  to  Its 
inhabitants  individually,  acts  in  a  private, 
and  not  in  a  public,  capacity,  and  the  rela- 
tion established  with  the  individuals  with 
whom  it  deals  is  purely  one  of  contract. 
The  situation  was  well  put  by  Judge  Persh- 
ing, in  his  opinion  in  Bmmm's  Appeal,  12 
Atl.  855,  affirmed  by  this  court.  He  there 
said:  "A  municipal  corporation  whldi  sup- 
plies its  Inhabitants  with  gas  or  water  does 
BO  In  its  capacity  of  a  private  corporation, 
and  not  in  the  exercise  of  its  powers  of  local 
sovereignty.  If  this  power  is  granted  to  a 
borough  or  city.  It  is  a  special,  private  fran- 
chise, made  as  well  for  the  private  emolu- 
ment and  advantage  of  the  city  as  for  the 
public  good.  In  separating  the  two  powers, 
public  and  private,  regard  must  be  had  to 
the  object  of  the  Legislature  In  conferring 
them.  If  granted  for  public  purposes,  ex- 
clusively, they  belong  to  the  corporate  body 
in  its  public,  political,  or  municipal  character. 
But,  If  the  grant  was  for  purposes  of  private 
advantage  and  emolument,  although  the  pub- 
lic may  derive  a  common  benefit  therefrom, 
the  corporation  quoad  hoc  is  to  be  regarded 
as  a  private  company.  It  stands  upon  the 
same  footing  as  would  any  individual  or  body 
of  persons  upon  wh<Mn  the  like  special  fran- 
chises had  been  conferred."  The  same  prin- 
ciple is  thus  succinctly  stated  by  Judge  Or- 
lady,  in  Penn  Iron  Co.  v.  I.iancaster,  25  Pa. 
Super.  Ct.  478:  "While  it  is  no  part  of  the 
ordinary  and  necessary  duties  of  the  munic- 
ipal corporation  to  supply  its  citizens  with 
gas  and  water,  it  is  nevertheless  true  that  it 
may  lawfully  do  so.  Such  contracts  are  not 
made  by  a  municipal  corporation  by  virtue 
of  incorporation.  The  supply  of  gas  and  wa- 
ter may  be  accomplished  through  the  agency 
of  Individual  or  private  corporations,  and  in 
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many  Instances  It  is  accomplished  by  sncb 
meana.  If  this  power  la  granted  to  a  borongh 
or  city.  It  Is  a  special,  private  franchise,  and 
luay  be  tor  the  emolument  and  advantage 
of  the  city  and  for  the  public  good;  bat, 
when  snch  a  corporation  engages  In  things 
not  public  In  their  nature.  It  acts  as  a  private 
Individual,  no  longer  legislates,  but  contracts, 
and  Is  as  much  boxmd  by  Its  engagements  as 
a  natural  person." 

If,  then,  the  borough,  when  furnishing  a 
supply  of  water,  stands  upon  the  same  foot- 
ing as  a  private  corporation,  It  Is  entitled  to 
the  same  privilege  of  receiving  payment  for 
the  service  rendered.  It  would  be  a  strange 
place  to  draw  the  line,  to  hold  that  service 
must  be  rendered,  and  water  supplied  by  the 
borough,  without  any  compensation  being 
made  therefor.  Water  rates  are  paid  as  the 
compensation  or  equivalent,  by  those  who 
choose  to  receive  and  use  the  water,  as  a 
commodity  furnished  by  the  borough.  No 
one  Is  compelled  to  receive  or  use  the  water, 
and,  when  any  one  does  so  with  knowledge 
of  the  rates  charged,  be  by  implication  agrees 
to  pay  those  rates,  and  bis  obligation  rests 
upon  contract 

The  collection  of  water  rates  should  not 
be  in  any  way  confused  with  the  exercise  of 
the  power  of  taxation.  In  SO  Am.  &  Bng. 
Ency.  of  Law  (2d  Ed.),  422,  the  cases  are 
thus  summed  up:  "Water  rates  paid  by  con- 
sumers are  in  no  sense  taxes,  but  are  noth- 
ing more  than  the  price  paid  for  water  as  a 
commodity.  The  obligation  to  pay  for  the 
use  of  water  rests  either  on  express  or  im- 
plied contract  on  the  part  of  the  consumer 
to  make  compensation  for  water  which  he 
has  applied  for  and  received,  on  the  terms 
and  conditions  made  public." 

We  are  of  opinion  that  the  borough  of 
Monaca  has  the  right  to  Impose  by  ordinance 
reasonable  rates  and  charges  for  the  supply 
of  water,  furnished  by  it. 

The  assignments  of  error  are  sustained, 
and  the  preliminary  injunction  granted  by 
the  court  below  is  dissolved;  the  costs  of  the 
proceedings  to  be  borne  by  the  appellees. 


WTSS-THALMAN  v.  BBAVBB  VALLET 
BREWING  CO. 

(Snprrane  Court  of  Pennsylvania.    Jan.  7, 1907.) 

1.  Mechanic's  Libn— Pleadiwo. 

Where  a  scire  facias  sur  mechanic's  lien  is 
tried  on  the  merits,  on  the  issue  made  by  the 
writ,  the  affidavit  of  defense  and  replication, 
it  is  not  error  for  the  court  to  refuse  to  direct 
a  formal  plea  before  the  jury  is  sworn. 

2.  Novation— What  Constitutes. 

An  architect  having  a  ri^bt  to  enforce  a 
mechanic's  lien  against  a  corporation,  entered 
into  a  written  contract  between  the  corpora- 
tion, the  contractor  and  himself,  and  a  person 
about  tff  take  the  bonds  to  be  issued  by  the  cor- 
poration, whereby  the  contractor  agreed  to  as- 
rome  the  claim  of  the  architect,  and  the  arohi- 
t<>ct  and  contractor  covenanted  to  release  their 
liena.   Held,  to  constitute  a  novation  so  tliat 


the  architect  could  not  thereafter  enforce  a  lien 
against  the  corporation  for  hia  claim. 

fEid.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  37,  Novation,   8  S.] 

Appeal  from  Court  of  Common  Pleas,  Beav- 
er County. 

Action  by  Wyss-Thalman  against  the  Beav- 
er Vall^  Brewing  Company.  Judgment  for 
defendant,   and   plaintiff  appeals.     AflSrmed. 

At  the  trial  the  following  agreement  In 
writing  was  offered  In  evidence  by  the  de- 
fendant: 

"This  article  of  agreement,  made  and  enter- 
ed Into  this  tenth  day  of  August,  A.  D.  1904, 
by  and  between  Wm.  H.  Cox,  party  of  the 
first  part,  and  V.  Wyss-Thalman  and  Gothard 
Wyss,  parties  of  the  second  part,  and  the 
Beaver  Valley  Brewing  Company,  party  of 
the  third  part  Wltnesseth:  That  for  the 
consideration  hereinafter  mentioned  on  the 
part  of  the  party  of  the  first  part,  the  said 
Beaver  Valley  Brewing  Company,  a  corpora- 
tion, eta,  bad  at  a  meeting  of  their  directors, 
approved  selling  the  balance  of  their  Bond 
issue,  viz.,  $170,000,  and  $85,000  stock  of  said 
company  to  said  party  of  the  first  part,  for 
the  total  sum  of  one  hundred  thirty-six  thous- 
and dollars,  in  manner  following;  and  in  or- 
der to  accomplish  the  execution  of  the  above 
agreement  the  parties  of  the  second  part 
agree  as  follows:  First  The  architect  fees  for 
which  a  bill  has  been  presented  by  V.  Wyss- 
Thalman  against  said  company,  for  $15,040.43, 
shall  be  assumed  by  Gothard  Wyss  and  paid 
by  him  to  V.  Wyss-Thalman.  Second.  The 
said  Gothard  Wyss  agrees  to  take  the  dif- 
ference between  his  part  of  his  contract  with 
the  Beaver  Valley  Brewing  Company  and  all 
claims  of  his  subcontractors  for  material  or 
labor  furnished,  in  a  second  mortgage,  pay- 
able in  ten  years  with  6  per  cent  Interest 
payable  semiannually,  dated  August  1st 
1904,  with  the  privilege  of  paying  the  same 
at  par  at  any  time  upon  six  months'  notice 
to  the  mortgage  holder.  CHilrd.  V.  Wyss* 
Thalman  agrees  to  retain  $80,000  bonds 
which  he  now  holds  and  not  to  sell  the  same 
lees  than  par.  Fourth.  V.  Wyss-Thalman 
and  Gothard  Wyss  agree  to  give  a  good  and 
sufficient  release  from  liens  of  said  company; 
each  taldng  the  stock  already  allotted  to  them. 
Fifth.  The  said  Gothard  Wyss  agrees  to  give 
the  said  Wm.  H.  Cox  the  thirty-five  thous- 
and dollars  stock  already  allotted  to  said 
Gothard  Wyss  In  the  said  company.  Sixth. 
The  said  party  of  the  first  part  agrees  to  pay 
unto  the  Beaver  Valley  Brewing  Company  ten 
thousand  dollars  upon  accotmt  of  said  pur- 
chase of  stock  and  bonds  upon  the  execution 
of  this  agreement  Seventh.  The  said  party 
of  the  first  part  agrees  to  pay  unto  the  Al- 
legheny National  Bank  of  Pittsburg,  Pa.,  on 
the  account  of  the  Beaver  Valley  Brewing 
Company,  upon  the  twenty-second  day  of  Au- 
gust 1904,  one  hundred  twenty-six  thousand 
dollars,  the  balance  of  the  purchase  money 
for  the  $170,000  l>ond  and  $85,000  stock. 
Eighth.  The  Beaver  Valley  Brewing  Com- 
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pany  shall  give  an  option  to  Wm.  H.  Cox  tor 
the  balance  of  treasury  stock,  to  be  sold  at 
par,  as  follows:  The  said  party  of  the  first 
part  agrees  to  sell  fifty  thousand  dollars  of 
the  treasury  stock  by  JTanuaiy  Ist,  1905,  the 
balance  within  one  year  from  date;  and  the 
money  paid  for  the  8to<&  to  be  paid  Into  the 
said  company's  treasury." 

The  court,  per  Holt,  P.  J.,  charged  as  fol- 
lows: 

"The  plaintiff  In  this  case  has  filed  a  me- 
chanic's lien  against  the  property  of  this  com- 
pany of  $1S,220.31.  There  Is  no  contradictory 
evidence  on  the  side  of  the  plaintiff  In  this 
case,  and  the  court  says  to  you,  as  matter  of 
law,  that  If  the  defendant  company  bad  not 
offered  any  evidence  in  the  case,  the  court 
would  have  given  binding  instructions  to 
you  to  find  a  verdict  in  the  full  amount  of  his 
claim,  with  interest  from  the  time  the  work 
was  completed.  But  the  defendant  has  offer- 
ed in  evidence  a  contract,  and  certain  other 
evidence  In  the  case,  concerning  which  there 
is  no  contradiction  whatever,  so  far  as  the 
proofs  before  yon  are  concerned,  and  that  Is 
a  contract  to  this  effect,  so  far  as  it  concerns 
that  part  particularly,  that  the  fees  of  the  ar- 
chitect, which  are  the  sums  of  money  that  the 
plaintiff  seeks  to  recover  in  this  action,  for 
which  a  bill  had  been  rendered  and  presented 
by  V.  Wyss-Thalman  against  the  defendant 
company,  for  $15,040.43,  should  be  assumed 
by  Gothard  Wyss  and  paid  by  him  to  V. 
Wyss-Thalman.  This,  gentlemen,  was  a  nova- 
tion, or  a  new  contract,  by  which  under  the 
law,  Gothard  Wyss,  the  contractor,  assumed 
to  pay  the  plaintiff  the  sum  of  $15,040.43,  and 
the  plaintiff,  V.  Wyss-Thalman,  agreed  to 
accept  It.  Now,  gentlemen.  If  this  amount  of 
money,  $15,040.48,  was  not  the  full  amount 
of  the  plaintiff's  claim,  the  plaintiff  would 
not  lose  that  amount, — he  could  recover  that 
In  another  form  of  action,  an  action  of  as- 
sumpsit as  against  the  company.  In  this  In- 
strument of  writing.  Exhibit  No.  1,  there  is 
also  another  section.  In  the  fourth  section 
V.  Wyss-Thalman  and  Gothard  Wyss  agree 
to  give  a  good  and  suflSclent  release  from  liens 
of  said  company,  each  taking  the  stock  al- 
ready allotted  to  bim.  Now,  gentlemen,  this 
contract  is  a  matter  for  the  court  to  inter- 
pret to  yon,  and  the  court  says  to  you  as  a 
matter  of  law  that  this  section  which  the  court 
has  just  read  did.  If  not  In  form  cover  a  re- 
lease or  relinquishment  of  the  right  to  file 
liens,  amount  to  such  conduct  upon  the  part 
of  the  plaintiff  as  equitably  estops  him  from 
filing  or  maintaining  a  mechanic's  lien  against 
the  terms  of  bis  agreement.  Section  15  of  the 
act  of  1901  (P.  L.  488),  in  relation  to  mechan- 
ics' liens,  reads  In  part  as  follows:  'The 
right  to  file  a  claim  may  be  waived  by  agree- 
ment between  the  claimant  and  the  party 
with  whom  he  contracts,  or  by  any  conduct 
which  operates  to  equitably  estop  tlie  claim- 
ant;' and  we  say  to  you  that  under  the  con- 
tract Exhibit  1  of  this  date  the  plaintiff  has 
no  right  under  the  law  to  maintain  this  ac- 


tion. We  therefore  Instruct  you  to  render  a 
verdict  in  favor  of  the  defendant" 

Verdict  and  judgment  tor  defendant 
Plaintiff  appealed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BBOWN,  POTTER,  ELKIN.  and 
STEWART,  JJ. 

J.  F.  Reed,  for  appellant  J.  M.  Swearin- 
gen,  William  A.  McCk>nnell  and  James  H. 
Cunningham,  for  appellea 

ELKIN,  J.  The  first  assignment  seeks  to 
convict  the  learned  court  below  of  error  In 
not  directing  a  formal  plea  t«  be  entered  be- 
fore the  Jury  was  sworn  when  a  motion  for 
this  purpose  was  made.  Prior  to  the  act  of 
June  4, 1901  (P.  L.  431),  it  was  the  practice  to 
i«qiilre  a  plea  to  Join  the  issue  on  a  scl.  fa. 
sur  mechanic's  Hen,  but  the  question  of 
what  is  the  proper  practice  under  this  act 
has  not  been  decided.  The  statute  In  express 
terms  declares  It  to  be  its  intention  to  "fur- 
nish a  complete  and  exclusive  system  in  it- 
self' relating  to  mechanics'  liens.  Section  32 
(page  446)  provides  that  the  claim  shall  be 
sued  out  by  writ  of  scire  facias  and  pre- 
scribes the  exact  form  of  the  writ  in  which 
the  defendant  is  notified  to  file  an  affidavit 
of  defense  and  upon  failure  to  do  so  Judg- 
ment may  be  entered  against  him.  Section 
34  (page  447)  further  provides  that  the  de- 
fendant may  require  plaintiff  under  oath  or 
afiSrmation  to  reply  to  the  statements  set  out 
in  the  affidavit  of  defense.  All  of  this  would 
seem  to  indicate  that  it  was  the  le^clsiative  In- 
tention to  make  the  system  "complete  and 
exclusive"  in  the  method  of  procedure  as 
well  as  in  the  manner  of  filing  the  claim  and 
in  all  other  matters  relating  thereto.  While 
the  entiy  of  a  plea  as  required  under  the 
old  practice  would  seem  to  be  the  better 
pleading,  yet  the  Legislature  has  omitted  this 
requirement  from  the  new  system,  and  the 
courts  ought  not  to  be  convicted  of  error  for 
a  refusal  to  direct  a  formality  in  pleading 
not  required  by  the  statute.  The  case  went 
to  trial  on  the  merits,  the  Issue  being  made 
up  by  the  writ,  the  affidavits  of  defense  and 
the  replication,  and  at  best  it  could  not  be 
said  that  appellant  had  suffered  any  Injury 
by  failure  to  enter  a  plea  even  If  it  had  been 
required. 

On  the  merits  the  whole  controversy  de- 
pends upon  the  construction  of  the  tripartite 
agreement  of  August  10,  1904.  A  brief  re- 
cital of  the  facts  will  throw  some  light  upon 
the  question  involved.  In  1902,  the  V<'yss 
brothers,  with  some  associates,  organized  and 
secured  the  incorporation  of  the  Beaver  Val- 
ley Brewing  Company.  Gothard  Wyss  vras 
awarded  the  contract  for  the  construction  of 
the  brewery  and  other  necessary  buildings. 
V.  Wyss-Thalman,  brother  and  appellant  was 
selected  as  architect  At  the  time  of  the 
completion  of  the  buildings  in  the  summer  of 
1904,  the  company  had  some  difficulty  in 
meeting  its  financial  obligations  as  Is  showa 
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by  the  fact  that  a  large  sum  of  money  was 
due  the  contractor  and  aabcontracton.  The 
company  bad  no  ready  money  to  meet  its 
obligations.  Tbcn  was  an  authorised  bond 
issue  of  $200,000,  of  which  amount  appellant 
owned  $30,000,  and  $170,000  remained  in  the 
treasury  not  disposed  of.  The  only  way  in 
which  the  company  coald  raise  money  was  to 
sell  its  bonds  and  stock.  At  this  time  th«e 
was  due  about  $90,000  to  subcontractors;  ap- 
pellant claimed  something  over  $15,000  for 
bis  services  as  architect;  and  a  large  balance 
-n-as  due  Gothard  Wyss  upon  his  contract 
These  claims  could  be  reduced  to  liens  and  If 
so  the  value  of  the  bonds  would  be  largely 
depreciated  If  not  entirely  destroyed.  This 
was  the  situation  when  the  contract  in  ques- 
tion was  entered  into.  Cox,  the  prospective 
purchaser  of  the  bonds  and  stock,  was  the 
first  party,  Gothard  Wyss  and  appellant  the 
second  parties,  and  the  brewing  company 
the  third  party.  Appellant  not  only  acted  for 
bimself  in  his  individual  capacity,  but  repre- 
sented the  brewing  company  as  its  president 
in  the  negotiations.  It  is  apparent  that  all 
of  the  parties  were  desirous  of  clearing  up 
the  situation  so  that  the  company  might  be 
placed  on  a  substantial  financial  basis.  Cox 
wanted  the  assurance  that  the  value  of  the 
bonds  would  not  be  depreciated  by  threaten- 
ed Hens.  The  Wyss  brothers  were  interested 
as  promoters  of  the  company  and  holders  of 
the  bonds  and  stock  of  the  corporation  which 
would  be  rendered  valueless  if  the  indebted- 
ness was  not  paid,  and  in  addition,  Gotbard' 
Wyss  was  personally  liable  for  a  large 
amount  of  money  due  his  subcontractors. 
The  brewing  company  must  pay  Its  indebt- 
edness or  go  into  the  hands  of  a  receiver. 
The  parties  met  this  situation  by  the  execu- 
tion of  the  contract  above  referred  to;  the 
first  clause  of  which  fixes  the  amount  of 
fees  due  appellant  as  architect,  about  which 
there  had  been  some  dispute,  and  provides 
that  the  sum  so  agreed  upon  "shall  be  assum- 
ed by  Gothard  Wyss  and  paid  by  him  to  V. 
Wyss-Thalman."  The  court  below  held  tBat 
this  was  a  novation,  it  being  the  intention 
ot  the  parties  to  substitute  a  new  debtor, 
Gothard  Wyss,  In  place  of  the  old  one,  the 
brewing  company,  and  to  release  the  latter 
from  making  payment  to  appellant  This  is 
Tery  much  like  a  common  Instance  of  nova- 
tion where,  upon  the  dissolution  of  a  partner- 
sbip.  tlie  remaining  partners  agree  as  be- 
tween themselves  and  the  retiring  partner, 
tbat  they  will  assume  the  liabilltleB  of  the 
old  firm  and  give  notice  to  this  effect  to  the 
creditors,  who  approve  of  the  same.  In  such 
a  case  there  is  a  new  contractual  relation  be- 
tween the  creditors  and  the  new  firm,  to  the 
effect  tbat  they  will  accept  the  new  liability 
Instead  of  the  old  one;  and,  on  the  other  hand, 
tbat  the  new  firm  promises  to  pay  them  for 
that  consideration.  Of  course.  In  the  illustra- 
tion given  the  obligation  of  the  old  partner- 
ship  is  extinguished.  In  the  present  case 
Gothard  Wyss  by  exf ress  covenant  assumes 


and  agrees  to  pay  the  fees  dae  appellant  as 
architect  and  the  only  reasonable  interpreta- 
tion of  the  agreement  Is  that  the  new  debtor 
was  accepted  Instead  of  the  old  one.  This 
view  is  strengthened  by  the  covenant  in  the 
fourth  clause,  which  provides  for  a  release 
from  liens  and  places  the  burden  of  furnish- 
ing the  releases  upon  appellant  and  Gothard 
Wyss.  If,  as  contended,  appellant  did  not 
Intend  to  accept  the  liability  of  Gothard 
Wyss  Instead  of  the  brewing  company,  his 
most  effective  method  of  securing  payment 
would  oe  to  file  a  mechanic's  lien  and  en- 
force the  collection  thereof.  His  covenant 
against  Hens  is  not  consistent  with  the  con- 
tention that  he  Intended  to  assert  his  claim 
through  a  lien  against  the  company  appellee. 
The  contract  as  a  whole  is  not  susceptible 
of  any  other  reasonable  Interpretation  than 
that  there  was  a  novation  in  which  Gothard 
Wyss  agreed  to  pay  the  amount  due  appel- 
lant who  accepted  the  new  obligation  Instead 
of  the  old,  which  was  released  thereby.  But 
even  if  it  were  held  not  to  be  a  novation  ap- 
pellant could  not  maintain  his  Hen,  because 
he  covenanted  to  give  a  release  from  liens, 
and  on  the  strength  of  tliat  covenant  the 
bonds  were  purchased  and  the  proceeds  paid 
to  the  brewing  company.  The  purchaser  of 
the  bonds  was  contracting  to  protect  the 
holder.s  thereof  from  liens,  and  appellant  in 
connection  with  his  brother  agreed  to  give  re- 
leases. Under  these  circumstances,  it  would 
be  most  Inequitable  and  unjust  to  permit 
the  covenantor  to  defeat  the  legal  efTect  of  his 
own  covenant  by  subsequently  filing  a  Hen. 
In  this  respect  the  case  comes  within  the  rule 
of  Rynd  v.  Pittsburg  Natatorlum,  173  Pa. 
237,  33  Ati.  lOil,  In  which  It  was  held  that 
where  under  the  legal  effect  of  the  contract 
the  claimant  was  bound  to  release  the  lien  as 
soon  as  it  was  obtained,  he  will  be  held  to 
have  waived  the  right  to  file  it  in  the  first 
instance.  If,  at  the  time  the  contract  was  ex- 
ecuted, the  Hen  of  appellant  had  been  of  rec- 
ord, it  virould  have  beoi  his  duty  to  give  a  re- 
lease. This  seems  to  be  conceded.  The  fact 
that  it  was  filed  subsequently  does  not  affect 
the  legal  rights  of  the  parties.  The  law  looks 
to  the  substance  of  the  transaction,  which  in 
this  case  was  that  there  should  be  a  release 
from  Hens  In  order  that  the  first  mortgage 
bonds  would  have  the  security  to  which  they 
were  entitled  and  to  protect  which  the  con- 
tract was  made.  The  case  Is  clearly  within 
the  letter  and  spirit  of  section  15  (page  438) 
of  the  act  of  1901,  wherein  It  is  provided  "the 
right  to  file  a  claim  may  be  waived  by  an 
agreement  between  the  claimant  and  the 
party  with  wlwm  he  contracts,  or  by  any 
conduct  which  operates  to  equitably  estop 
the  claimant"  Independently  of  all  other 
considerations  the  appellant  must  be  held  to 
have  been  equitably  estopped  by  his  conduct 
and  agreement  in  this  transaction  from  filing 
and  attempting  to  enforce  the  collection  of  a 
lien.  AH  of  the  questions  raised  as  to  the 
rescission  of  the  contract  and  refusal  to  ad- 
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mlt  certain  offers  of  testimony  are  without 
merit. 

ABslgnments  of  error  overruled,  and  judg- 
ment affirmed. 


WTS8  T.  BBAVHB  YALLUT  BREWING  CO. 
(Supreme  Coart  of  Pennsylvania.  Jan.  7. 19Q7.) 
MKCHAifics'  Liens— REi.EABS—E!rr«7r. 

A  contractor,  in  consideration  of  a  release 
of  his  personal  liability  to  a  subcontractor,  and 
the  execution  of  a  mortKaxe  to  him  on  the 
building,  covenanted  to  famish  a  release  of 
liens.  Held,  that  he  conld  not  repudiate  his 
contract  by  claiming  that  hi*  covenant  to  give  a 
release  from  liens  did  not  prevent  him  from 
filins  a  lien. 

Appeal  from  Court  of  Common  Pleaa,  Bea- 
ver County. 

Action  by  Oothard  Wyas  against  the  Beavw 
Valley  Brewing  Company,  to  enforce  a  mech- 
anic's lien.  Verdict  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BBOWN,  POTTER,  ELKIN,  and 
STEWART,  JJ. 

J.  F.  Reed,  for  appellant  J.  M.  Swear- 
ingen.  William  A.  McConnell,  and  James  H. 
Cunningham,  for  appellee. 

E2LKIN,  J.  All  that  has  been  said  In  Wyss- 
Tbalman  ▼.  Beaver  Valley  Brewing  Company, 
65  Atl.  811,  applies  to  this  case.  The  equi- 
ties are  stronger  against  the  appellant  here. 
Under  the  contract  of  August  10, 1904,  appel- 
lant was  relieved  of  his  personal  liability  to 
his  subcontractors,  amounting  to  more  than 
$90,000,  and  he  received  a  second  mortgage 
In  the  sum  of  $56,000  for  the  balance  due 
him  on  his  building  contract  He  accepted 
the  mortgage,  had  it  recorded,  and  has  receiv- 
ed the  Interest  as  it  accrued  from  time  to 
time.  The  mortgage  Is  In  the  exact  terms 
of  the  contract  and  having  be«i  accepted 
by  appellant  as  shown  by  the  testimony,  the 
presumption  Is  that  It  was  a  compliance 
therewith.  He  has  therefore  received  the 
benefits  accruing  to  him  under  the  contract 
and  cannot  be  permitted  to  repudiate  its 
obligations.  He  cannot  approbate  and  repro- 
bate the  contract  He  cannot  accept  the 
benefits  and  refuse  to  perform  the  duties  Im- 
posed upon  him.  The  contract  stands  as  a 
whole,  and  must  be  enforced  In  all  of  Its 
parts.  Appellant  agreed  to  furnish  a  release 
from  liens,  and  he  cannot  be  permitted  to 
repudiate  his  contract  by  saying  "my  cove- 
nant was  to  give  a  release  from  liens,  not  to 
refrain  from  filing  a  lien."  This  distinction 
is  too  shadowy  to  be  convincing.  The  legal 
effect  of  his  contract  was  to  furnish  a  re- 
lease from  all  liens,  his  own  as  well  as  others, 
ana  it  wonld  do  violence  to  the  whole  purpose 
of  the  transaction  to  permit  him  to  file  and 
enforce  his  own  lien  when  he  had  covenanted 
to  release  from  all  liens.  As  to  outside  par- 
ties, he  might  not  be  able  to  control  them  in 
the  filing  of  liens,  but  in  such  event  under 


his  contract  he  must  secure  a  release;  but 
as  to  himself  the  covenant  to  release  was  the 
equivalent  of  a  covenant  not  to  file.  Rynd  v. 
Pittsburg  Natatorlum,  178  Pa.  237,  33  AtL 
1041. 

Assignments  of  error  overruled,  and  Judg- 
ment affirmed. 


HOWARD  T.  SWISSVALB  BOROUGH. 
(Supreme  Court  of  Pennsylvania.    Jan.  7.  1907.) 
APPSAL— DiBHISSATy— Devectivk  Rccobd. 

Where  appellant  in  equity  fails  to  comply 
with  rule  11,  relating  to  assifcnments  of  error 
In  connection  with  rule  92  of  the  Supreme 
Court,  relating  to  statements  of  errors,  the  ap- 
peal will  be  dismissed. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

BUI  by  Frank  A.  Howard  against  Swiss- 
vale  borough.  From  a  decree  dismissing  the 
bill,  plaintiff  appeals.    Appeal  quashed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT.  ELKIN,  and 
STEWART,  JJ. 

John  P.  Hunter,  for  appellant  Alex.  A. 
Patterson,  McKee  &  Mitchell,  Joseph  F.  May- 
hugh,  and  William  Flndlay  Brown,  for  ap- 

I)ellee. 

PER  CURIAM.  The  appellants  failure  to 
comply  with  rule  11  and  equity  rule  92  of  tills 
court  compels  us  to  quash  this  appeal. 

Appeal  quashed. 


ROBINSON  et  al.  v.  JONES. 
(Coxat  of  Appeals  of  Maryland.    Feb.  14,  1907.) 

1.  EVIDKKCB— EXPBBTB— HtPOTHETIOAI.  QUES- 
TIONS—EVIDERCE  TO  Wabsant. 

It  is  error  to  admit  the  testimony  of  ex- 

Serts,  on  the  issue  of  testamentary  capacity  of 
.,  in  answer  to  the  question,  wliat  would  have 
been  the  effect  of  the  mental  condition  of  J.  bad 
he  taken  the  medicine  prescribed  by  C  "in  the 
quantities,  and  as  frequently  as  prescribed  by 
by  him,"  for  the  nine  days  just  before  she 
executed  the  will ;  C.  having  testified  that  he 
directed  M.  to  give  J.  opiates  of  certain  kinds, 
and  in  certain  quantities  every  tliree  hoars  al- 
ternately, unless  asleep,  and  often  enough  to 
keep  her  under  the  influence  of  it ;  and  M.  hav- 
ing testified  that  no  one  but  she  gave  J.  any 
medicine,  and  tliat  she  only  gave  her  toddy 
frequently,  and  one  pill  before  the  will  was 
executed,  and  three  thereafter;  and  one  wit- 
ness liaving  testifled  to  having  seen  M.  give  J. 
medicine  twice  within  an  hour — once  a  pill  and  * 
once  liquid ;  and  another  witness,  who  was  with 
J.  as  a  nurse  from  the  day  before  she  made  her 
will,  tr-stifying  that  during  the  time  she  was 
there  M.  gave  J.  the  pills  regularly,  and  ss 
much  more  frequently  as  necessary  to  relieve 
the  pain. 

2.  Wills— Action    to    Contkst    Vauditt— 
Tkial— Instbuctino  Tbat  Issue  is  Iioca- 

TERIAL. 

Tlie  question  raised  by  a  caveat  being  the 
validity  vel  non  of  a  will,  which  is  not  depend-  i 
ent  whether  it  had  been  admitted  to  prolute 
before  the  filing  of  the  caveat,  such  an  iBsnie  ' 
submitted  to  the  jury  is  immaterial  and  im- 
proper ;  and  the  jury,  instead  of  being  instruct- 
ed that  there  was  no  evidence  that  it  had  so 
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>een  admitted  to  probate,  and  to  find  for 
■aveator  on  such  issue,  should  have  been  told 
hat  it  was  immaterial. 

!.  SaUE— RXQUXSTED    Instbuctiohb— MODIFI- 
CA.TI0N8. 

There  being  testimony  tliat  testatrix  told 
he  scrivener  who  she  wished  to  witness  the 
vil),  and  that  he  brought  such  persona  to  her, 
ind  then  in  her  presence  requested  them  to 
lign  the  will  as  witnesses,  and  her  assent  to 
he  attestation  of  the  will  being  practically  un- 
lisputed,  the  substitution  of  the  words  with 
ler  assent"  for  the  words  "without  objection  on 
>er  part,"  in  a  requested  instmction  on  the 
ligning  of  the  will  oy  witnesses,  ia  not  prei- 
idiciaf. 
I  Same— Signing  by  Testatrix. 

It  is  a  sufficient  signing  of  the  will  by  testa- 
rix  where  her  name  ia  signed  to  it  by  another 
>Dt  of  the  presence  of  the  subscribing  witnesses, 
ind  thereafter  in  their  presence  she  makes  her 
Dark  and  acknowledges  the  signature  to  be  hers. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ol.  40,  Wills,  ft  29&-S01.] 

>.  EVIDENCB— HKARSAT. 

Testimony  as  to  statements  of  a  tliird  per- 
on  as  to  the  mental  condition  of  testatrix  ia 
learsay. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
'Ol.  20,  EJvidence,  (  1176.] 

L   WiTNKSSIS    —    CONTaADlCTION    —    IiATINO 

Foundation. 

Bridence  of  statements  of  a  witness  as  to 
he  mental  condition  of  testatrix  may  not  be 
[iven  to  contradict  her,  foundation  not  being 
aid  therefor  by  askini;  ner  when  on  the  stand 
rhether  she  made  such  statements. 

(Hkl.  Note.— For  cases  in  point,  see  Cent.  Dig. 
'oL  50,   Witnesses,  H  124S-1245.] 

Appeal  from  Circuit  Court,  Dorchester 
jovnty;    Henry  Lloyd,  Judge. 

Caveat  to  a  will  by  Albert  N.  Jones  against 
famee  T.  Robinson,  executors,  and  others, 
rrom  rulings,  the  caveatees  appeal.  Rever- 
;ed,  and  remanded  for  new  trial. 

Argued  before  BRISCOE,  BOYD,  PEARCE, 
SCHMUCKER,  and  BURKBt  JJ. 

Frederick  H.  Fletcher  and  Wm.  N.  An- 
Irews,  for  appellants.  E.  C  Harrington  and 
!obn  R.  Pattison,  for  appellee. 

SCHMUCKER,  J.  This  Is  an  appeal  from 
-ollngs  of  the  circuit  court  for  Dorchester 
Dunty.  made  daring  the  trial  of  issues  under 
1  caveat  to  an  alleged  will  of  the  late  Mary 
I.  Jones.  The  issues  had  been  sent  for  trial 
0  the  circuit  court  from  the  oriJhans*  court, 
if  the  same  county,  where  they  had  been 
ramed  in  a  form  agreed  upon  by  the  counsel 
or  all  parties  to  the  controveri^.  The  issues 
vere:  "(1)  Was  the  paper  writing,  bearing 
late  the  23d  day  of  May,  A.  D.  1905,  and  pur- 
Mrting  to  be  the  last  will  and  testament  of 
he  said  Mary  A.  Jones,  executed  and  attest- 
id.  In  due  form,  as  required  by  law?  (2) 
\'as  the  said  Mary  A^  Jones,  on  the  23d  day 
if  May,  A.  D.  1905,  at  the  time  said  paper 
vrlting,  dated  as  aforesaid,  and  purporting 
o  be  her  last  will  and  testament,  was  execut- 
ed, of  sound  and  disposing  mind,  and  capable 
if  executing  a  valid  deed  or  contract?  (3) 
iVas  the  said  paper  writing,  purporting  to 
)e  the  last  will  and  testament  of  the  said 
klary  A.  Jones,  procured  by  undue  Influence, 


exercised  and  practiced  upon  her?  (4)  Were 
the  contents  of  the  paper  writing,  mentioned 
In  the  proceedings  in  this  case,  purporting  to 
be  the  last  will  and  testament  of  the  said 
Mary  A.  Jones,  bearing  the  date  23d  day  of 
May,  A.  D.  1905,  read  to  or  by  the  said  Mary 
A.  Jones,  or  known  to  her,  at  or  before  the 
time  of  the  alleged  execution  thereof?  (5) 
Is  the  said  paper  writing,  purporting  to  be 
the  lost  will  and  testament  of  the  said  Mary 
A.  Jones,  the  last  will  and  testament  of  the 
said  Mary  A.  Jones?  (6)  Was  the  said  paper 
writing,  purporting  to  be  the  last  will  and 
testament  of  the  said  Mary  A.  Jones,  and 
dated  the  23d  day  of  May,  A.  D.  1905,  ad- 
mitted to  probate,  as  her  last  will  and  tes- 
tament, by  the  orphans'  court  or  by  the 
register  of  wills  of  Dorchester  county,  pre- 
vious to  the  filing  with  the  said  register  of 
wills,  or  with  said  orphans'  court,  of  any 
caveat  against  said  paper  writing,  as  her 
last  will  and  testament?  (7)  What  parts 
[If  any]  of  said  paper  writing  were  unknown 
to  or  misunderstood  by  said  Maiy  A.  Jones, 
at  the  time  of  the  alleged  execution  thereof. 
(8)  What  part  or  parts  [If  any]  of  said  paper 
writing  were  procured  by  undue  Influence, 
exercised  and  practiced  upon  the  said  Mary 
Al.  Jones?  "  At  the  trial  in  the  circuit  court, 
the  verdict  was  on  issues  Nos.  1,  2,  4,  and  5 
for  the  caveator,  on  issue  No.  3,  for  the 
caveatees,  on  Issue  No.  6  "no  probate,"  on  Is- 
sue No.  7  "all  parts  unknown,"  and  on  issue 
No.  8  It  was  for  the  caveatees  "none."  The 
element  of  undue  Influence  was  eliminated 
from  the  case  by  the  action  of  the  circuit 
court,  at  the  close  of  the  evidence  for  the 
caveator,  in  granting  the  caveatees'  prayers, 
asserting  that  there  was  no  legally  sufficient 
evidence  to  warrant  a  verdict  for  the  cavea- 
tor under  the  third  and  eighth  issues.  The 
substantial  questions  raised  by  the  other 
Issues,  except  the  sixth,  which  will  be  no- 
ticed hereafter,  were  the  testamentary  ca- 
pacity of  the  deceased,  the  due  execution  of 
her  will,  and  her  knowledge  of  its  contents 
when  she  made  It  At  the  argument  of  the 
appeal  In  this  court.  It  was  stated  by  counsel 
for  all  parties  that  the  Issue  of  testamentary 
capacity  was  the  one  on  which  the  case 
hinged. 

It  appears  from  the  nncontradicted  evi- 
dence that  the  testatrix  was  about  77  years 
old  when  she  made  her  will  on  Tuesday  May 
23,  1905,  and  that  she  died  three  days  there- 
after. She  left  surviving  her  but  one  child, 
the  caveator  Albert  F.  Jones,  who  was  about 
40  years  old,  and  had  three  living  children, 
two  grown  daughters  and  one  young  son 
named  Mobray.  Her  entire  estate,  real  and 
personal,  was  worth  about  $3,000.  By  her 
will  she  gave  to  her  son  Albert  F.  the  planta- 
tion, on  which  be  formerly  lived,  for  his  life, 
with  remainder  to  his  children,  and  to  Al- 
bert's son  Mobray  she  gave  her  money  in  the 
savings  bank  to  be  paid  to  him  at  stated 
times.  The  residue  of  her  estate,  after  the 
payment  of  her  debts,  including  proi>er  corn- 
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pensatlon  to  George  D.  Murpby  and  bis  wife 
for  their  attention  to  her  during  her  sickness, 
she  gaTe  in  equal  shares  to  her  son  Albert 
and  his  children.  She  bad  been  a  widow  for 
some  years,  and  during  the  four  years  prior 
to  her  death  she  had  spent  much  of  her  time 
at  the  house  of  George  D.  Murpby  where  she 
died.  For  some  time  prior  to  her  death  sbe 
suffered  from  a  tumor  on  her  breast  and  a 
cancer  In  her  stomach  which  ultimately  de- 
stroyed her  life.  What  may  be  described  as 
her  last  illness  lasted  from  May  14  to  26, 
1906,  during  which  period  she  sufTered  great 
pain.  Dr.  Connoway,  who  was  her  medical 
attendant  daring  ber  last  illness,  was  put 
upon  the  witness  stand  by  the  caveators, 
and  testified  In  substance  as  follows:  He 
called  to  see  her  on  the  14th  of  May  and  pre- 
scribed for  her  without  making  a  thorough 
examination  of  her  case.  By  the  19th  he  be- 
came convinced  that  she  was  beyond  the 
reach  of  curative  efforts,  and  he  then  "di- 
rected his  treatment  towards  allaying  and 
relieving  her  suffering  and  placed  her  on 
opiates,  opium,  morphia,  and  tincture  of  can- 
nabis Indlca,  to  be  given  every  three  l^ours 
alternatively  in  doses  of  2  grs.  opium,  %  gr. 
morphia  and  20  to  30  drops  of  cannabis  in- 
dlca, unless  asleep,  and  often  enough  to  keep 
her  under  the  Influence  of  it."  He  gave  the 
medicine  for  Mrs.  Jones  to  Mrs.  Murphy  with 
whom  he  testified  that  be  left  about  one-half 
dozen  pills  on  each  occasion,  and  also  left 
the  bottle  of  cannabis  Indlca.  He  did  not 
know  whether  the  medicines  prescribed  by 
him  had  been  given  to  Mrs.  Jones  or  not,  he 
said  Mrs.  Murphy  told  him  that  she  bad 
given  them  as  prescribed,  but  does  not  say 
whether  she  said  so  before  or  after  the  will 
was  made.  He  further  testified  that  on  May 
21st  be  found  Mrs.  Jones  In  a  very  weak, 
and  almost  insensible  condition,  bat  admitted 
that  he  then,  at  the  request  of  Mrs.  Murphy, 
and  to  please  ber,  "told  Mrs.  Jones  that  she 
was  not  going  to  live  long,  and  that  if  she 
had  any  business  to  fix  sbe  had  better  do  It, 
and  sbe  replied  that  sbe  had  none;  that  all 
her  business  was  attended  to."  Upon  cross- 
examination  be  said  that  "he  knew  nothing 
about  her  condition  on  May  23d,  the  day  on 
which  she  made  the  will,  from  seeing  her, 
as  he  did  not  see  ber  on  that  day,  but,  from 
professional  knowledge,  he  knew  what  It 
must  have  been,"  but  he  did  not  say  what  he 
thougnt  her  condition  must  then  have  been. 

There  was,  as  there  usually  is  in  such 
cases,  much  very  conflicting  nonexpert  tes- 
timony as  to  the  testamentary  capacity  of 
the  testatrix  when  sbe  made  her  will.  The 
witnesses  who  knew  her  agreed  that  she 
was,  when  in  a  normal  condition,  a  person  of 
Intelligence  with  a  fair  degree  of  business 
ability,  and  some  of  them  regarded  her  as 
anusuaily  shrewd  and  capable.  The  wit- 
nesses for  the  caveator  in  describing  ber  con- 
dition on  the  22d  and  23d  of  May  said  that 
sbe  seemed  to  be  "in  a  stupor,"  "ber  eyes 
half  closed,"  "mouth  half  open,"  nnable  to 


recognize  the  frloids  who  spoke  to  ber,  and 
not  noticing  anybody  or  anything,  etc.  On 
the  other  band  the  witnesses  for  the  cavea- 
tees,  including  the  sabscribing  witnesses  to 
the  will,  testlfled  positively  that  at  and  about 
the  time  of  the  execution  of  the  will,  the 
mind  of  the  testatrix  was  clear,  and  that  she 
fully  understood  what  she  was  about  James 
T.  Robinson,  the  draughtsman  of  the  will, 
testlfled  that  on  May  23d,  when  he  took  ber 
instructions  for  the  will  "be  found  ber  mind 
perfectly  clear;  that  sbe  gave  him  full  di- 
rections how  to  draw  the  will,  telling  him  of 
her  property,  and  how  she  wished  it  left 
•  •  •  that  he  drew  the  will  exactly  as 
sbe  directed  him,  and  read  It  over  to  ber 
twice  before  it  was  signed,"  and  tbat  sbe 
approved  each  and  every  part  of  it  With 
this  conflicting  nonexpert  testimony  upon  the 
crucial  point  in  the  case  before  the  jary, 
their  minds  would  naturally  tarn  for  assist- 
ance in  reaching  a  conclusion  to  the  expert 
medical  testimony  produced  before  tbnu  as 
to  the  probable  effect  upon  the  testatrix's  men- 
tal condition  of  the  narcotic  remedies  which 
Dr.  Connoway  had  directed  to  be  admini^ 
tered  to  ber  for  some  days  prior  to  the  mak- 
ing of  ber  will.  It  was  under  these  circum- 
stances of  especial  Importance  for  the  court 
to  exercise  a  strict  supervision  over  the  ad- 
missicm  of  that  class  of  evidence.  In  the 
Berry  Will  Case,  93  Md.  560,  49  Atl.  401,  we 
commented  somewhat  at  length  upon  tbe  dan- 
ger of  reaching  inaccurate  conclusions  by 
placing  much  reliance  upon  expert  testimony 
founded  upon  mere  hypothesis.  We  there 
said:  "It  is  of  the  utmost  importance  when 
the  testator  is  not  present  to  speak  for  him- 
self, or  to  be  seen  by  the  Jury,  or  to  be  per- 
sonally examined  as  to  his  mental  condition 
that  especial  care  be  taken  by  the  courts  to 
restrict  within  the  narrowest  limits  consist- 
ent with  settled  rules  of  law  this  hazardous 
species  of  evidence."  It  would  be  highly  Im- 
proper to  permit  to  be  put  to  tbe  expert  wit- 
ness a  hypothetical  question  based  upon  as- 
sumed facts  which  the  evidence  In  the  case 
neither  proved  nor  tended  to  prove.  In  the 
present  case  the  caveator,  to  prove  the  men- 
tal condition  of  the  testatrix  wbai  she  made 
tbe  will,  put  apon  the  stand  Dr.  Gny  Steele, 
who  bad  practiced  medicine  for  9  years,  and 
Dr.  John  Mace,  who  bad  practiced  medlcioe 
for  18  years,  but  neither  of  whom  had  evo' 
seen  the  testatrix.  Each  one  of  these  two 
physicians  was  asked  by  the  counsel  for  tbe 
caveator  the  following  question:  "Please 
state  had  Mary  A.  Jones  taken  the  medicine 
prescribed  by  Dr.  Connoway  In  the  quan- 
tities prescribed  by  him,  and  as  frequently 
as  he  prescribed  it  between  tbe  14tb  of 
May,  and  the  23d  of  May,  the  day  on  which 
sbe  executed  a  paper  purporting  to  be  her 
last  will  and  testament,  what  would  have 
been  the  effect  of  the  same  on  ber  men- 
tal condition  If  any?"  The  caveatees  in 
each  Instance  objected  to  tbe  asking  of 
the  question,  but  their  objection  was  over- 


Digitized  by 


C^oogle 


Md.) 


ROBINSON  V.  JONEa 


817 


ruled,  and  they  excepted  to  the  rallnsr.  The 
answer  of  Dr.  Steele  tended  to  prove  that  the 
testatrix,  bad  she  taken  the  medicines  as 
stated  In  the  qnestion,  would  during  the  time 
therein  mentioned  hare  been  In  a  profound 
stupor.  The  answer  of  Dr.  Mace  had  a 
similar  tendency,  though  not  so  positive  in 
tone.  The  action  of  the  court  In  admitting 
this  testimony  was  erroneous,  because  the 
evidence  In  the  record  neither  proves  nor 
tends  to  prove  that  Dr.  Connoway's  medicines 
were  administered  to  the  testatrix  in  the 
quantities,  and  with  the  frequency  prescribed 
by  him,  which  were  fundamental  conditions 
of  the  hypothesis  upon  which  the  questions 
put  to  the  two  doctors  was  based.  Mrs. 
Murphy,  with  whom  the  doctor  left  the  med- 
icines, testified  that  no  other  person  than  she 
gave  the  testatrix  any  medicine,  and  that 
"she  gave  her  one  white  pill  on  Monday  be- 
fore the  will,  and  some  liquid  on  that  day 
which  was  toddy;  that  she  gave  her  toddy 
out  of  a  bottle,  and  that  the  toddy  was  ad- 
ministered to  her  frequently  every  day;  that 
she  only  gave  her  two  blacl^  pills,  one  on 
Thursday  following  the  will,  and  another  one 
later;  that  this  was  the  only  medicine  given 
ber  in  her  sickness  except  some  paregoric 
which  was  gotten  from  Mr.  Crocheron,  and 
one  dose  of  the  liquid  on  May  14,  1905 
•  •  •  that  she  told  Dr.  Connoway  the 
day  after  the  will  was  made  that  Mrs.  Jones 
would  not  take  the  medicine  that  there  was 
no  use  to  leave  any  more.  Jennie  Mills  testi- 
fied to  having  seen  Mrs.  Murphy  give  medi- 
cine to  the  testatrix  twice  within  an  hour — 
once  a  pill,  and  once  liquid  from  a  bottla 
Ann  Hurley,  who  was  employed  as  nurse  for 
tbe  deceased  from  May  22d  to  her  death, 
testified  that  Mrs.  Murphy  gave  the  deceased 
B0me  toddy  on  the  22d,  and  further  said  that 
while  she  was  there  Mrs.  Murphy  gave  the 
deceased  the  pills  regularly;  but  does  not  say 
bow  ott&i,  and  as  much  more  frequently  as 
was  necessary  to  relieve  the  pain.  Martha 
Powell  also  testified  to  having  seen  Mrs. 
Murphy  give  the  deceased  pills  twice  on 
Monday  within  an  hour.  None  of  this  testi- 
mony tends  to  prove  that  Dr.  Ck>nnoway'B 
medicines  were  administered  to  tbe  deceased 
In  the  quantities,  and  with  tbe  frequency 
prescribed  by  him,  or  to  lay  any  proper  foun- 
dation for  tbe  hypothetical  question  put  to 
tbe  expert  witnesses.  The  hypothetical  ques- 
tion itself  was  not  directed  to  the  condition 
of  tbe  testatrix  at  the  time  of  the  execution  of 
tbe  will,  as  tbe  law  requires,  when  the  effort 
Is  to  prove  Incapacity,  but  it  was  so  framed 
as  to  apply  to  her  condition  between  the  14th 
and  tbe  23d,  tbe  day  on  which  she  made  her 
win. 

Tbe  sixth  issue,  presenting  the  question 
whether  the  will  of  Mrs.  Jones  bad  been  ad- 
mitted to  probate  by  tbe  orphans'  court  or 
register  of  wills  before  the  filing  of  tbe  cave- 
at, was  an  immaterial  and  improper  one. 
It  was  immaterial  because  the  question  rais- 
ed by  tbe  caveat  was  the  validity  vel  uoa  of 
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tbe  will  which  was  hi  no  sense  dependent  up- 
on whether  it  had  or  had  not  been  admitted 
to  probate  by  the  orphans'  court  or  register 
before  the  filing  of  the  caveat.  The  Issue 
was  improper,  because  if  It  was  desirable  to 
have  the  validity  of  tbe  action  of  the  orphans' 
court  or  register  in  reference  to  the  probate 
of  the  will  passed  upon  that  should  have 
been  done  directly  by  an  appeal  from  tbe 
orphans'  court,  and  not  attempted  to  be  done 
collaterally  In  a  proceeding  like  this.  Stan- 
ley V.  Safe  Deposit  Co.,  88  Md.  401.  41  Atl. 
790.  Having  determined  that  this  issue  was 
an  Improper  one,  we  deem  it  unnecessary  to 
advert  to  tbe  question  of  what  action  on  tbe 
part  of  the  orphans'  court  or  register  will 
amount  to  an  admission  to  probate  of  a  will, 
further  than  to  refer  to  the  case  of  Tilgbman 
V.  France,  99  Md.  611,  59  Atl.  2T7,  where  that 
qnestion  is  fully  considered  and  determined. 
At  the  close  of  the  caveator's  case  the  cave- 
atees  offered  eight  prayers,  each  of  which 
asked  the  court  to  take  one  of  the  issues 
from  the  Jury  for  want  of  legally  sufficient 
evidence  to  sustain  it.  The  court  granted 
the  third  and  eighth  prayers,  withdrawing 
from  tbe  Jury  the  third  and  eighth  Issues, 
which  raised  the  question  of  undue  influence, 
and  rejected  tbe  others.  The  caveatees,  then, 
at  the  close  of  the  entire  case,  again  presented 
the  six  rejected  prayers,  and  the  court  again 
rejected  them.  As  it  was  practically  con- 
ceded by  counsel  at  the  hearing  before  us 
that  the  evidence  did  not  support  the  allega- 
tion that  the  execution  of  the  will  had  been 
procured  by  undue  influence  we  do  not  re- 
view that  evidence,  but  content  ourselves  with 
saying  that  we  find  no  error  In  the  granting 
of  the  third  and  eighth  prayers.  Nor  do  we 
find  any  error  in  the  rejection  of  the  other 
six  of  these  prayers  of  the  caveatees.  This 
disposes  of  the  twelfth  bill  of  exceptions. 

The  caveator,  at  the  close  of  the  case, 
offered  seven  prayers,  all  of  which  the  court 
granted.  Each  of  these  prayers,  except  the 
sixth.  Is  a  substantial  copy  of  one  of  the 
granted  prayers  in  Btcblson  v.  Etchlson,  53 
Md.  348,  or  Struth  v.  Decker,  100  Md.  368. 
S9  Atl.  727,  and  we  find  no  reversible  error  In 
their  application  by  the  court  below  to  tbe 
facts  of  the  present  case.  The  sixth  prayer 
instructed  the  Jury  that  there  was  no  evi- 
dence In  the  case  that  the  will  bad  been  ad- 
mitted to  probate  and  therefore  the  verdict 
must  be  for  the  caveator  on  tbe  sixth  issue. 
That  issue  being  an  immaterial  one,  the 
finding  of  the  Jury  upon  It  either  way  would 
not  afCect  the  validity  of  the  will.  Stirling 
V.  Stirling,  04  Md.  144,  21  Atl.  273.  The 
court,  therefore,  should  have  Instructed  the 
Jury  to  that  diect,  and  should  not  have 
granted  the  caveator's  sixth  prayer. 

The  caveator,  In  addition  to  his  prayers 
already  mentioned,  offered  eight  other  prayers, 
at  the  close  of  the  case  of  which  the  court 
granted  those  designated  1-a,  4-a,  and  5-a, 
as  offered,  and  2-a,  3-a,  and  8-a  with  modifi- 
cations, and  rejected  6-a  and  7-a. 
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The  2-a  prayer,  In  referring  to  the  attesta- 
tion of  the  win,  used  the  expression  "the 
said  aubacrlblng  witnesses  signed  said  paper 
writing  in  the  presence  of  the  said  Mary  A. 
Jones  without  objection  on  her  part  she  know- 
ing that  they  were  signing  aa  such  wit- 
nesses." The  court  substituted  the  words 
"witli  her  assent"  for  "without  objection  on 
her  part"  and  then  granted  the  prayer.  As 
the  witness  Robinson  who  drew  the  will,  and 
was  one  of  the  subscribing  witnesses,  testi- 
fied that  when  it  was  ready  for  execution  the 
testatrix  told  him  whom  she  wished  to  wltneas 
it,  and  he  went  down  stairs  and  brought 
those  persons  to  the  testatrix's  room,  and  then 
requested  them  in  her  presence  to  sign  it  as 
witnesses,  and  his  testimony  as  to  the  cir- 
cumstances of  the  attestation  of  the  will  is 
corroborated  by  the  other  subscribinj;  wit- 
nesses, the  assent  of  the  testatrix  to  the  at- 
testation of  the  will  was  practically  iindl8> 
puted,  and  the  modification  of  the  prayer  did 
the  appellant  no  Injury. 

The  court  modified  the  caveatees  8-a  prayer 
by  striking  out  at  the  end  of  It  the  words, 
"although  they  further  find  that  the  name 
'Mary  A.  Jones'  was  signed  to  the  will  out 
of  the  presence  of  the  subscribing  witnesa" 
The  striking  out  of  these  words  was  erro- 
neous. The  undisputed  evidence  shows  that 
the  draughtsman  of  the  will  signed  the  tes- 
tatrix's name  to  It  before  calling  the  witness- 
es, and  that  the  testatrix,  after  all  three  of 
the  witnesses  had  come  into  her  presence, 
made  her  mark  and  acknowledged  the  signa- 
ture to  be  hers  which  was  a  sufiicient  sign- 
ing of  the  instrument  by  her.  Stirling  t. 
Stirling,  64  Md.  144,  21  Ati.  273;  Moale  t. 
Cutting,  68  Md.  519.  We  find  no  reversible 
error  in  the  court's  action  on  the  other 
prayers  of  the  caveatees. 

There  are  In  ail  17  bills  of  exertions  in 
the  record  of  which  the  twelfth,  sixteenth, 
and  seventeenth,  being  to  the  action  of  the 
court  on  the  prayers,  have  been  disposed  of 
by  what  we  have  said  on  that  subject. 

The  fourth,  fifth,  seventh,  and  eighth  ex- 
ceptions, relating  to  the  admission  of  testi- 
mony in  support  of  the  allegations  of  undue 
Infiuence  have  been  disposed  of  by  what 
we  have  said  in  reference  to  the  court's  ac- 
tion on  the  prayers  addressed  to  the  third 
and  eighth  issues. 

The  tenth  and  eleventh  exertions,  having 
been  taken  to  the  allowing  the  hypothetical 
questions  to  the  medical  exjjerts,  require  no 
further  notice  at  our  bands. 

The  thirteenth,  fourteenth,  and  fifteenth 
exceptions  were  to  the  testimony  of  witnesses 
as  to  alleged  statements  of  Mrs.  Murphy  as 
to  the  mental  condition  of  the  testatrix 
That  testimony  should  have  been  excluded  as 
hearsay.  If  it  was  offered  for  the  purpose 
of  contradicting  Mrs.  Murphy's  testimony  no 
proper  foundation  had  been  laid  for  its  in- 
troduction by  asking  her  when  on  the  stand 
If  she  liad  made  the  statements  attributed 
to  her. 


We  find  no  reversible  error  in  tbe  conrt's 
rulings  on  evidence  brought  t^  by  the  other 
exceptions. 

For  tbe  reasons  set  forth  In  this  opinion, 
those  of  the  rulings  of  the  court  below  which 
have  held  to  have  been  erroneous  most  be 
reversed,  and  tbe  case  remanded  for  a  new 
trial. 

Rulings  reversed,  and  case  remanded  for  a 
new  trial. 


MAULSBY  et  al.  v.  PAGB. 
(Court  of  Appeals  of  Maryland.    Feb.  14v  190T.> 

1.  GtBOUND   RbKTS— REDElfFTION— StATUTKS. 

A  lease  for  99  years,  beginning  March  8, 
1864,  renewable  forever  at  an '  annual  gronnd 
rent  payable  in  equal  semiannual  installments 
on  the  1st  days  of  March  and  Septemtier  pro- 
vided that,  on  the  erection  of  buildioKs  on  the 
leased  premises,  separate  leases  for  each  house 
built  and  tlie  lot,  liable  for  its  proportionate 
part  of  the  whole  rent,  would  l>e  delivered.  The 
owner  of  the  leasehold  interest  suljdivided  a  part 
of  the  estate  into  lots  smaller  than  those  speci- 
fied in  the  lease,  and  the  owner  of  the  reversion 
executed  a  separate  lease  of  each  lot  for  99 
years,  conunendnr  September  Ist,  renewable 
forever  at  a  rental  greater  than  that  stipulated 
for  In  the  original  lease  and  payable  at  other 
times.  Held,  tnat  the  second  lease  was  a  sepa- 
rate transaction,  and  the  rent  reserved  thereby 
was  redeemable  under  Acts  1888,  p.  645,  c. 
895,  providing  that  rents  reserved  by  leases  for 
a  longer  period  than  15  years  shall  l>e  redeem- 
able. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  24,  Gronnd  Rents,  {  &] 

2.  Tbndeb— Kkkpisg  Good. 

The  allegation  of  tender,  in  a  bill  by  a 
lessee  to  redeem  rent  reserved  in  the  lease,  that 
the  lessee,  on  a  designated  date,  In  accordance 
with  a  notice  given  to  the  landlord,  tendered  to 
the  landion]  a  specified  sum,  together  with  the 
1  ^eed  ground  rent  due,  and  requested  the  ex- 
ecution of  a  deed  for  the  same,  bnt  that  tt\^ 
landlord  refused,  is  not  a  sufficient  tender  to 
relieve  the  lessee  of  payment  of  rent  accruing 
after  the  designated  date. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  45,  Tender,  {  55.] 

Appeal  from  Circuit  Court  of  Baltimore 
City;   George  M.  Sharp,  Judge. 

Suit  by  Charles  Page  against  David  h. 
Maulsby  and  others,  trustees.  From  a  decree 
for  plaintiff,  defendants  appeal.  AflSrmed  In 
part,  and  reversed  In  part,  and  cause  re- 
manded. 

Argued  before  BRISCOE,  BOYD,  PEAROB, 
SCHMUCKER,  and  BURKE,  JJ. 

C.  Alex.  Falrbank,  Jr.,  for  appdlanta. 
James  McEvoy,  Jr.,  for  appellee. 


BURKE,  J.  On  the  9th  day  of  March, 
1864,  Henry  Tiffany,  being  the  owner  In  fee 
simple  of  a  lot  of  ground  situated  on  the 
northwest  comer  of  Madison  avenue  and  Dol- 
phin street  in  the  city  of  Baltimore,  leased 
the  same  to  James  Boyce  for  the  term  of  99 
years,  beginning  on  the  8th  day  of  March, 
1864,  and  renewable  forever  upon  the  an- 
nual rental  of  $700  payable  in  two  equal  semi- 
annual luBtallmeuts  on  the  Ist  days  of  March 
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and  September  In  each  year  during  the  con- 
tinuance of  the  lease.  The  lease  contained 
the  following  covenant:  "And  further  the 
said  Henry  Tiffany  for  himself,  his  heirs  and 
assigns,  hereby  covenants  to  the  said  James 
Boyce,  his  executors,  administrators  and  as- 
signs, that  when,  and  as  the  above-described 
lot  of  ground  shall  have  been  Improved  by 
the  erection  thereon  of  good  and  substantial 
brick  or  stone  dwelling  houses  not  less  than 
three  stories  high  and  twenty  feet  front,  he, 
the  said  Henry  Tiffany,  his  heirs  or  assigns, 
will,  at  the  request  and  proper  cost  of  the 
said  James  Boyce,  his  executors,  adminis- 
trators or  assigns,  execute  and  deliver  to  blm 
or  them  a  separate  lease  for  each  house  so 
bnllt  with  the  lot  of  ground  and  curtilage  ap- 
pertlnent  thereto,  thereby  so  apportioning  and 
dividing  the  entire  rent  hereby  reserved,  that 
each  house  and  lot  into  which  the  whole  shall 
be  ao  subdivided  shall  be  liable  and  bound 
solely  for  its  own  rent,  which  shall  be  a  fair 
proportion  of  the  whole,  and  payable  semi- 
annually on  the  days  above  mentioned  for  the 
jMkyment  of  the  whole  rent"  The  reversion 
in  said  lot  of  ground  became  vested  in  Rol>ert 
li.  Hpcmelle  and  Bmiiie  Helene  Hocmelle  de 
Poillone,  and  the  leasehold  Interest  therein 
was  acquired  by  Balster  Herman.  Herman, 
having  erected  upon  the  lot  two  houses  of  the 
character  mentioned  in  the  covenant  above 
quoted,  the  owners  of  the  reversion,  in  com- 
pliance with  the  terms  of  the  covenant,  exe- 
cuted and  delivered  to  him  a  separate  lease 
for  said  two  bouses,  wherein  it  was  provided  ! 
that  each  house  and  the  ground  upon  which 
it  stood  Btiould  be  bound  only  for  Its  own 
rent,  which  was  fixed  at  $100  on  each  honsa 
This  lease  was  dated  the  11th  day  of  Deean- 
ber,  1893,  and  contains  the  following  stipula- 
tions: "And  it  is  expressly  understood  and 
agreed  that  this  lease  is  executed  only  for 
the  purpose  of  performing  as  to  the  two  lots 
hereinbefore  last  mentioned  the  covenant 
hereinbefore  mentioned,  and  that  It  shall  not 
In  any  way  affect  the  original  lease  or  the 
residue  of  the  lot  herein  described,  except  to 
the  extent  of  reducing  by  the  sum  of  two  hun- 
dred dollars  the  rent  payable  thereunder." 
Balster  Herman  subdivided  the  remaining 
portion  of  the  leasehold  estate  into  eight  lots 
smaller  than  those  specified  in  the  covenant 
contained  in  the  lease  from  Tiffany  to  Boyce 
above  mentioned,  and  the  owners  of  the  rever- 
sion made  and  delivered  to  him  a  separate 
lease  of  each  of  said  lots.  This  lease  is  dated 
the  6tb  day  of  August,  1894.  It  contains  a 
particular  description  of  each  lot,  which  is 
demised  for  the  term  of  99  years,  commencing 
on  the  1st  day  of  S^tember,  1894,  and  renew- 
able forever.  The  ground  rent  reserved  upon 
each  lot  was  made  payable  in  half  yearly 
installments,  accounting  from  the  1st  day  of 
September,  1894,  and  the  rent  was  apportion- 
ed among  the  several  lots,  as  follows:  "One 
hundred  and  twenty  five  dollars  for  the  lot 
and  parcel  of  ground  hereinbefore  firstly  de-  : 
scribed,  and  the  annual  rent  of  eighty-five  dol-  i 


iars  for  each  of  the  lots  and  parcels  of  ground 
hereinbefore  secondly,  thirdly,  fourthly,  fifth- 
ly, and  sixthly  descrlt>ed,  and  the  annual  rent 
of  seventy-five  dollars  for  each  of  the  lots  and 
parcels  of  ground  hereinbefore  seventhly  and 
eighthly  described." 

The  leasehold  interest  In  the  eighth  lot 
mentioned  in  the  lease  of  August  6,  1694,  is 
not  vested  In  the  appellee,  Charles  Page,  and 
the  title  to  the  reversion  therein  is  in  the 
appellants,  David  L.  Maulsby,  Walter  A.  Ra- 
leigh, and  I.  Stewart  Oeorge,  trustees.  The 
appellee,  claiming  the  right,  under  the  provi- 
sion of  law  codified  in  article  63,  S  24,  Code 
Pub.  Oen.  Lews  1904,  to  redeem  the  rent  re- 
served in  the  lease  of  1894  on  bis  lot  of 
ground,  which  asserted  right  was  denied  by 
the  appellants,  filed  his  bill  in  this  cause, 
wherein,  after  reciting  the  facts  we  have  men- 
tioned, and  also  alleging  that  he  had  given 
the  notice  prescribed  by  law,  he  averred  that 
he  had  tendered  to  the  appellants  the  sum  of 
$1,250  and  the  accrued  ground  rent,  which 
they  have  refused  to  accept.  The  specific  re- 
lief prayed  for  is  that  the  appellants  "may  be 
required  by  a  decree  of  this  court  to  execute 
and  deliver  unto  your  orator  a  deed  of  the 
reversion  and  fee  In  the  lot  of  ground  herein 
above  described,  so  that  the  said  annual  rent 
of  176  in  the  same  may  be  extinguished." 
The  answer  of  the  defendants  admits  all  the 
allegations  of  the  bill,  except  those  contained 
in  the  seventh  and  tenth  paragraphs.  As  to 
these  averments  the  answer  states:  "These  de- 
fendants deny  that  the  lease  from  Robert  L. 
Hocmelle  et  al.  to  Balster  Hermafl,  referred 
to  In  paragraph  4  of  said  bill  of  complaint 
and  filed  therewith  as  complainant's  Exhibit 
No.  8,  and  under  which  the  complainant  in 
this  cause  acquired  the  leasehold  title  In.  the 
lot  of  ground  described  therein,  was  an  inde- 
pendent and  new  lease  of  all  the  remaining 
undivided  portion  of  the  original  lot  of 
ground,  of  which  the  complainant's  lot  of 
ground  Is  a  part,  and  also  denied  that  it  was 
not  such  an  apportionment  of  rent  as  was 
contemplated  by  the  original  lease  from  Hen- 
ry Tiffany  to  James  Boyce  set  forth  In  para- 
graph 1  of  said  bill  of  complaint  and  filed 
therewith  as  complainant's  Exhibit  No.  1,  and 
further  states  that  the  complainant  Is  not  en- 
titled to  an  extinguishment  and  merger  of 
said  rent  upon  proper  notice  given  by  him  to 
the  owners  of  said  reversion,  and  the  tender 
of  the  sum  equal  to  an  amount  of  said  annual 
rent  capitalized  at  the  rate  of  6  per  cent,  or 
$1,250,  and  states  that  said  ground  rent  reserv- 
ed on  said  lot  of  the  plaintiff  la  irredeema- 
ble." The  appellee  filed  the  general  replica- 
tion, and  the  case  was  heard  upon  bill  and  an- 
swer, and  the  court,  on  the  25th  of  June,  1906,  A 
decreed :  "That,  upon  payment  to  the  defend-  jj 
ants  by  the  plaintiff  of  the  sum  of  twelve  hun- 
dred and  fifty  dollars  ($1,260.00)  and  the  ac- 
crued ground  rent  to  September  1,  1905,  being 
the  day  upon  which  tender  of  said  redemption 
sum  and  accrued  rent  was  made  to  the  plain- 
tiff, the  said  defendant  execute  and  deliver 
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to  the  plaintiff  a  good  and  sufficient  deed  con- 
Teylng  to  him  the  reversion  and  the  ground 
rent  In  the  proceedings  mentioned."  E^m 
this  decree  the  respondents  appealed. 

Two  questions  only  are  presented  for  de- 
cision: First,  has  the  appellee  the  right, 
under  section  24,  art.  63,  Code  Pub.  Gen. 
Laws  1904,  to  redeem  the  rent  on  his  lot  re- 
served in  the  lease  of  August  6,  1904?  Sec- 
ondly, had  he  a  right,  as  decreed  by  the  court 
l>elow,  to  discontinue  the  payment  of  rent 
from  the  date  of  the  tender  alleged  in  the 
bill,  viz.,  September  1,  1905?  The  position  of 
the  appellants,  as  stated  In  the  brief  of  their 
counsel,  is  this:  "That  this  rent  is  Irredeem- 
able, and  that  it  is  an  apportioned  part  of  the 
original  rent  of  $700  reserved  by  the  TifCany 
lease  of  1864,  and  that  the  lease  reserving  the 
said  rent  of  $75  was  not  a  new  and  independ- 
ent lease,  but  only  a  lease  executed  in  pur- 
suance of,  and  In  conformity  to,  the  provi- 
sions of  the  contract  for  apportionment  con- 
tained in  the  Tiffany  lease,  which  was  exe- 
cuted at  a  time  when  rents  were  irredeemable, 
unless  otherwise  specified  in  the  lease."  In 
support  of  this  position,  the  appellants  rely 
upon  the  case  of  Flook  v.  Hunting,  76  Md. 
178,  24  Atl.  670,  in  which  this  court  had  un- 
der consideration  the  question  of  the  redemp- 
tion of  the  rent  reserved  in  the  lease  to  Bal- 
ster  Herman,  in  1893,  and  referred  to  above. 
The  court  held  that,  by  a  proper  construc- 
tion of  tliat  lease,  the  rents  therein  reserved 
were  not  redeemable,  because  it  was  not  with- 
in the  contemplation  of  the  parties  to  change 
the  character  of  the  rent,  and  therefore  could 
not  be  regarded  as  a  new  and  independent 
transaction  originating  at  the  time  the  lease 
was  executed.  There  was  nothing  in  the  lan- 
guage used,  or  in  the  circtunstances  under 
which  the  lease  was  made,  to  hove  Justified 
any  other  construction.  The  stipulation  con- 
tained therein,  which  we  have  quoted,  clearly 
shows  that  the  lease  was  made  In  conformity 
to  the  original  lease  of  Tiffany  to  Boyce  in 
1864.  The  facts  of  the  present  case  are  whol- 
ly dissimilar  to  those  of  Flook  t.  Hunting,  su- 
pra, and  hence  that  case  cannot  be  accepted 
as  controlling  the  question  now  before  the 
court.  The  provisions  of  the  lease  of  August 
6.  1894,  preclude  the  possibility  of  holding 
that  it  was  ocecuted  In  pursuance  of  the  orig- 
inal lease  of  1864.  The  lease  of  1894  Is  radi- 
cally and  materially  different  from  that  of 
1864.  It  fixes  a  different  date  for  the  I>egin- 
ning  of  the  term,  and  a  different  time  for  the 
payment  of  the  rent  It  changes  the  sizes  of 
the  lots,  and  Increases  the  amount  of  the 
rent  to  be  paid.  It  is  essentially  inconsistent 
wltu  the  terms  of  the  earlier  lease,  and  must 
be  treated  as  a  separate  and  independent 
transaction,  and  being  executed  subsequent 
to  Acts  1888,  p.  645,  c.  395,  the  rent  reserved 
must  be  held  to  be  redeemable  under  the  pro- 
visions of  that  act. 

2.  The  court  below  fell  into  an  error  in 
holding  that  the  tender  set  out  in  the  bill  was 
sufficient  to  relieve  the  appellee  of  the  pay- 


ment of  the  rent  accruing  after  September  1, 
1905,  and  for  this  error  the  decree  must  be 
reversed.  The  averments  as  to  tender  are  con- 
tained in  the  ninth  paragraph  of  the  bill,  and 
are  as  follows:  "And  now  your  orator  shows 
that  on  the  Ist  day  of  September,  1905,  in  ac- 
cordance with  the  notice  given  by  him  to  said 
defendants  in  his  letter  mentioned  In  the  pre- 
ceding paragraph  of  this  bill  of  complaint,  he 
did  tender  to  the  said  defendants  the  sum  of 
twelve  hundred  and  fifty  dollars,  together 
wltu  the  accrued  ground  rent  due  on  said  lot, 
and  requested  the  execution  of  a  deed  of  re- 
lease for  the  same  to  him  by  them,  but  that 
the  said  defendants  did  refuse,  and  still  do  re- 
fuse, to  execute  such  deed  of  release  to  your 
orator."  That  such  a  tender  is  not  sufficient 
to  relieve  the  appellee  from  the  payment  of 
the  accruing  ground  rent  is  decisively  settled 
in  this  state  in  the  case  of  Middle  States  Co. 
V.  Mattress  Co..  82  Md.  515,  33  Atl.  S8& 

Decree  affirmed  in  pant,  and  reversed  In 
part,  each  party  to  pay  his  own  costs,  and 
cause  remanded. 


HORNER  T.  BBASLET. 
(Court  of  Appeals  of  Maryland.    Feb.  14,  1907.) 

1.  Pbincipai,   and   Aokrt  —   EviDENCB   or 
Agency. 

In  an  action  for  breach  of  contract  for 
sale  of  a  boiue  made  by  S.,  as  agent  of  de- 
fendant, testimony  of  plaintiff's  wife  aa  to  a 
conversation  with  defendant,  in  which  he  re- 
ferred her  to  S.,  as  his  agent  for  sale  of  the 
house,  saying  he  would  lie  satisfied  with  what- 
ever she  did,  is  admissible  to  prove  the  agency. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Principal  and  Agent,  {  37.] 

2.  EJviDENCTt  —  Best  ai»d  Secondabt — CoH- 

TRACtS. 

Testimony  of  plaintiff's  wife,  in  an  action 
for  breach  of  contract  for  sale  of  a  house  made 
by  an  agent,  as  to  conversations  Iwtween  her 
and  her  husband  with  the  agent  in  reference 
to  purcliasing  the  house,  is  inadmissible,  the 
written  contract  furnishing  the  l>est  evidence 
of  the  terms  of  the  sale. 

3.  Assumpsit— Breach  of  Contract  Under 
Seai. 

Assumpsit  will  lie  for  breach  of  contract 
for  sale  of  land  made  by  an  agent,  though  it 
professes  to  be  sealed  by  the  agent  by  her  own 
seal,  as  this  may  l>e  treated  as  surpiusagf; 
the  agent  having  no  authority  to  bind  the 
principal  by  a  sealed  contract 

4.  Evidence— Valttb  ok  Land. 

■  The  value  of  property,  contract  for  sale 
of  which  was  breadied,  may  not  l>e  proved  by 
evidence  of  specific  offers  to  purchase  it 

TBd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  Sg  282,  283.] 

5.  Same — Opinion  Evidence. 

The  value  of  land,  contract  for  sale  of 
which  was  breached,  may  be  proved  by  testi- 
mony of  one  familiar  with  the  value  of  prop- 
erty in  the  neighl>orhood,  and  who  examined 
the  property  in  question. 

[Ed.  Note. — For  cases  in  point,  see  Gent  Dig. 
vol.  20,  Evidence,  H  2332,  2357.] 

6.  Trial— Objections  to  Evidence. 

A  general  objection  to  all  of  the  testimony 
of  witness,  part  of  which  is  admissible.  !a  prop- 
erly overruled. 

[Ed.  Note.— For  cases  in  point  see  Cent  DiCk 
vol.  46,  Trial,  sr  223-225.] 
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7.  VlNDOB  AHD  PXTBCHASEB— BSKACH  OF  (}OH- 
TBACT  or  SAUC— MKAStTBIE   Of  DAXAGXS. 

The  messure  of  damageB  for  breach  of  con- 
ti&ct  to  sell  land,  where  the  vendor  acted  in 
cood  faith  in  failing  to  perform,  is  merely  tha 
aeixnit  with  interest  and  the  eziMoae  of  in- 
▼eatigating  the  title;  but  if  he  did  not  act  in 
good  faith,  the  excess  of  the  market  valae  over 
the  contract  price  is  also  recoverable. 

nNote. — For  cases  in  point,  see  Cent.  Dig. 
8,  Vendor  and  Purchaser,  $§  1047-1058.] 

8.  APFXAXf— HaBKLESS    EBBOa— InSTBUCTIORS 

— Ebpetitiow. 

The  rejection  of  prayers  merely  embodying 
lb  a  different  form  the  same  propositions  given 
in  the  court's  instructicxia  is  not  prejudicial. 

Appeal  from  Superior  Court  of  Baltimore 
City;  Charlea  B.  Pbelpa,  Judge. 

Action  by  Alfred  K.  Beasley  against  Albert 
N.  Homer.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Reversed,  and  remanded  for 
new  trial. 

Argued  before  BRISCOE.  8CHHUCKER, 
BOYD,  PBARCH,  and  BURKB,  JJ. 

J.  V.  L.  Murphy,  and  Julius  H.  Wyman, 
for  appellant  William  S.  Thomas,  for  ap- 
pellee. 

SCHMTTCKER,  J.  The  appellee  sued  the 
appellant  In  the  superior  court  of  Baltimore 
city  In  aBBumpait,  for  the  breach  of  a  con- 
tract for  the  sale  to  him  of  a  house  and  lot, 
and  recovered  the  Judgment  from  which  thla 
appeal  was  taken. 

It  appears  from  the  record  that  the  appel- 
lant, Albert  N.  Homer,  verbally  authorized 
a  Mrs.  Sweeten,  who  was  a  real  estate  agent, 
to  find  a  purchaser  for  a  leasehold  house  and 
lot  In  Baltimore  known  as  "No.  2801  Park- 
wood  avenue."  On  March  8,  1902,  the  agent 
reported  to  Homer  the  sale  of  the  property 
for  11,200,  which  he  approved.  A  written 
contract  for  the  sale  at  that  price  was  then 
made  between  the  agent  and  the  purchaser, 
who  paid  $10  on  account  of  the  purchase 
money.    The  contract  was  aa  follows: 

"This  agreement,  made  this  eighth  day  of 
March  nineteen  hundred  and  two,  between 
Almlra  Sweeten,  agent  for  Albert  Horner, 
party  of  the  flrat  part,  and  Mr.  Alfred  K. 
Beisley,  party  of  the  second  part  Wltness- 
eth,  that  the  said  party  of  the  first  part  doth 
hereby  bargain  and  sell  unto  the  said  party 
of  the  second  part  and  the  latter  doth  here- 
by purchase  from  the  former  the  following 
described  property,  situate  and  lying  In  the 
city  of  Baltimore,  state  of  Maryland,  viz.: 
No.  2801  Farkwood  avenue,  at  and  for  the 
price  of  twelve  hundred  dollars  ($1,200.00)  of 
which  ten  dollars  ($10.00)  have  been  paid 
prior  to  the  signing  hereof,  and  the  balance 
l9  to  be  paid  as  follows:  on  or  before  the 
29tb  day  of  April,  1902.  And  upon  payment 
as  above  of  the  unpaid  purchase  money,  a 
deed  for  the  property  shall  be  executed  at 
the  vendee's  expense  by  the  vendor  which 
shall  convey  the  property  by  a  good  and 
merchantable  title  to  the  vendee.  Taxes, 
ground  rent,  water  rent,  and  all  expenses  up- 
on the  property  to  be  paid  or  allowed  for 


by  the  vendor  to  the  date  of  sale,  nineteen 
hundred  and  two. 

"Witness  our  hands  and  seals: 

"Almira  Sweeten.    [SeaL] 
"A.  K.  Beasley.    [Seal.] 
"Test:    George   Sweeten. 

"March  10,  1002. 
"Received  of  Mr.  Beasley  ten  (10)  on  house 
2801  Park  Ave.  on  purchase  money. 

"A.  Sweeten." 

Homer,  although  admitting  the  authority 
of  Mrs.  Sweeten  to  make  the  contract  as  his 
agent,  refused  to  perform  it  upon  the  ground 
that  the  title  to  the  property  was  involved  in 
litigation.  He  offered  to  return  the  $10  which 
had  been  paid  on  account  of  the  purchase 
by  Beasley,  but  the  latter  refused  to  accept 
the  money,  and  brought  the  present  suit  for 
the  breach  of  the  contract  The  property  In 
fact  belonged  not  to  Homer  but  to  his  wife, 
but  he  testified  without  contradiction  that  he 
controlled  her  property,  and  she  would  have 
made  a  deed  of  the  house  In  question  at  his 
request.  There  are  seven  bills  of  exception 
In  the  record,  six  of  which  are  from  rulings 
on  evidence,  and  the  seventh  Is  to  the  court's 
action  on  the  prayers. 

The  first  exception  was  to  the  admission  of 
the  testimony  of  Mrs.  Beasley,  the  wife  of 
the  appellee,  as  to  conversations  between  her 
and  Homer  and  his  agent  In  reference  to 
the  proposed  sale,  had  prior  to  the  making  of 
the  written  contract  The  conversation  with 
Horner  related  simply  to  the  fact  that  he 
referred  the  witness  to  Mrs.  Sweeten  as  his 
agent  for  the  sale  of  the  house  saying  that 
he  would  be  satisfied  with  whatever  she  did. 
That  evidence  was  admissible  to  prove  the 
agency.  The  remainder  of  the  witness'  testi- 
mony related  to  conversations  of  the  witness 
and  her  husband  with  the  agent  In  reference 
to  purchasing  the  house.  That  portion  of 
her  evidence  was  clearly  not  admissible  as 
the  negotiations  between  the  parties  resulted 
In  the  making  of  the  written  contract  of  sale 
which  furnished  the  best  evidence  of  the 
terms  of  the  sale.  Lnzear  v.  Union  Bank,  52 
Md.  78,  36  Am.  Rep.  355. 

The  second  exception  was  to  the  admission 
In  evidence  of  the  testimony  of  the  appellee 
to  Identify  his  signature  to  the  contract  and 
the  sixth  exception  was  to  the  admission  in 
evidence  of  the  contract  Itself.  These  two 
exceptions  rest  upon  the  proposition  that,  as 
the  contract  declared  on  Is  a  simple  one,  and 
the  action  is  in  assumpsit,  the  contract  of- 
fered In  evidence  being  under  seal  was  not 
admissible  to  prove  the  cause  of  action.  It 
Is  undoubtedly  true  as  a  general  rule  that  an 
assumpsit  which  Is  the  appropriate  form  of 
action  for  the  recovery  of  damages  for  the 
breach  of  a  simple  contract  will  not  lie  to  re- 
cover damages  for  the  breach  of  a  contract 
under  seal.  Nor  can,  ordinarily,  a  contract 
under  seal  be  made  by  an  agent  In  exercise 
of  an  authority  resting  upcn  a  simple  con- 
tract   But  where  the  sealed  contract  would 
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be  good  as  a  simple  one,  It  will  not  be  ren- 
dered InTalld  by  the  presence  of  the  seal 
wblch  may  be  rejected  as  snrplosaKe,  and 
the  contract  treated  and  sued  upon  as  a 
simple  contract  This  la  especially  true 
where  the  principal  has  recognized  or  ratified 
the  contract  which  had  been  made  by  his 
agent.  Wagoner  t.  Watts,  44  N.  J.  Law, 
127;  Tapley  y.  Butterfleld,  1  Mete.  (Mass.) 
515,  35  Am.  Dec.  374;  Adams  v.  Power,  52 
Miss.  828;  Ingraham  t.  Edwards,  84  111.  526; 
Love  T.  S.  N.  L.  Water  Co.,  32  Cal.  639,  91 
Am.  Dec.  602;  Mechem  on  Agency,  S  96;  1 
A.  &  E.  Encyd.  of  Law  (2d  Ed.)  p.  963;  4 
Cyc.  325;  Jones  t.  Horner,  60  Pa.  214.  An 
Inspection  of  the  contract  In  the  case  before 
us  shows  that  It  does  not  profess  to  have 
been  sealed  by  or  on  behalf  of  the  principal, 
but  by  the  agent  Almira  Sweeten  with  her 
own  sale.  She  had  no  adequate  authority  to 
bind  her  principle  1  by  a  sealed  contract,  and 
If  she  had  attempted  to  do  so,  the  seal  afl^ed 
by  her  would  have  been  valueless,  and  could 
have  been  treated  as  surplusage  and  disre- 
garded. A  fortiori  her  own  seal  attended  to 
her  signature  to  the  contract  can  be  treated 
as  surplusage. 

The  third,  fourth,  and  fifth  exceptions 
bring  up  for  review  the  action  of  the  lower 
court  in  admitting  certain  testimony  touch- 
ing the  value  of  the  property  as  a  basis  for 
estimating  the  plaintiff's  damages.  The  ap- 
pellee testified,  subject  to  exception,  that  on 
the  night  of  the  day  on  which  he  secured  the 
contract  John  Wleman  had  offered  blm  an 
advance  of  (600  on  the  property.  John  Wle- 
man, when  asked  what  In  his  judgment  was 
the  value  of  the  property  in  March  1902,  an- 
swered, subject  to  exception:  "At  that  time, 
I  would  have  given  $1,800  for  it"  Francis 
Miller  testltled  subject  to  exception  that  In 
March  1002,  after  carefully  examining  the 
property,  he  offered  on  behalf  of  a  building 
association  to  make  a  loan  on  it  of  $1,200  or 
two-thirds  the  value.  He  thought  the  prop- 
erty was  worth  $1,800  to  $2,000.  The  ap- 
pellant made  separate  motions  to  strike  out 
the  testimony  of  the  three  witnesses  which 
bad  thus  been  admitted  subject  to  exception, 
but  the  court  refused  the  motions,  and  the 
appellant  excepted  to  each  refusaL 

The  court  erred  in  admitting  the  testi- 
mony of  the  appellee  and  Wleman,  which 
formed  the  subject  of  the  third  and  fifth  bills 
of  exception,  for  it  was  not  competent  to 
prove  the  value  of  the  property  by  evidence 
of  specific  offers  to  purchase  it  We  held 
that  to  be  the  law  as  recently  as  in  Western 
Union  TeL  Co.  v.  Ring,  102  Md.  679,  62  AU. 
802,  where  we  said:  "This  seems  to  be  ac- 
cording to  all  of  the  authorities.  In  Lewis 
on  Emln^it  Domain  (2d  Ed.)  {  446,  It  is 
said:  'It  is  not  competent  for  the  owner  to 
prove  what  he  has  been  offered  for  his  prop- 
erty, or  what  persons  who  have  been  looking 
for  similar  property  were  willing  to  give  for 
it.  *  •  *  As  a  general  rule  offers  for  prop- 
erty cannot  be  proven.'    The  reason  for  this 


is  succinctly  stated  in  Fowler  v.  Co.  Cwn'rs 
of  Middlesex,  6  Allen  (Mass.)  92,  06,  as  fol- 
lows :  "The  value  of  an  offer  depends  on  too 
many  considerations  to  allow  it  to  be  used  as 
a  test  of  the  worth  of  property.'  Among 
cases  in  point  are  Whitney  v.  Thacher,  117 
Mass.  523;  Wood  v.  Firemen's  Ins.  Co.,  126 
Mass.  316 ;  Watsoa  ▼.  Milwaukee,  etc.,  R.  R. 
Co.,  57  Wis,  832,  15  N.  W.  468;  Minnesota 
Belt  Line  R.  R.  Co.  v.  Gluck,  45  Minn.  463, 
464,  48  N.  W.  194;  Louisville,  etc,  R.  R.  Oo. 
V.  Ryan,  64  Miss.  399,  8  South.  173;  St  Jo- 
seph, etc.,  R.  R.  Co.  V.  Orr,  8  Kan.  419."  In 
the  present  case  there  was  some  other  testi- 
mony as  to  the  value  of  the  property,  bat 
the  circumstance  that  the  verdict  found  for 
the  plaintiff  was  $658  Is  suggestive  of  the 
fact  that  the  jury  were  influenced  by  the  tes- 
timony thus  improperly  admitted,  and  the 
appellant  is  therefore  entitled  to  a  reversal 
of  the  judgment  because  of  the  error  in  the 
court's  ruling.  There  was  in  our  judgment 
no  error  In  admitting  the  testimony  of  Miller 
which  formed  the  subject  of  the  fourth  ex- 
ception! He  testified  that  he  was  familiar 
with  the  value  of  property  in  the  vicinity 
of  the  house  and  lot  inTolved  In  this  case; 
that  he  was  the  president  of  a  loan  associa- 
tion which  had  lent  money  on  many  houses 
in  that  neighborhood;  that  in  March,  19Q2, 
he  examined  this  house  and  lot  with  a  view 
to  making  a  loan  thereon  to  the  appellee, 
and  that  he  thought  it  was  worth  $1,800  to 
$2,0(X),  and  assured  the  appellee  that  the  as- 
sociation would  lend  $1,200,  or  two-thirds  of 
the  value,  on  it  The  whole  of  this  testimony 
was  objected  to  by  a  general  objection,  and 
was  let  in  subject  to  exception.  As  that 
portion  of  It  which  related  to  the  value  of 
the  property  was  admissible,  the  objection 
was  properly  overruled.  Everett  v.  Neff,  28 
Md.  184;  Budd  v.  Brooke,  S  OiU,  19S,  43 
Am.  Dec.  321,  and  cases  cited  In  note  to  that 
case.  At  the  dose  of  the  case  the  court  re- 
jected the  plaintUTs  prayers,  which  do  not 
appear  in  the  record,  and,  in  lieu  thereof, 
gave  Its  own  directions  to  the  jury,  instruct- 
ing them  that  if  they  found  from  the  evi- 
dence that  the  defendant  acted  in  good  faith 
in  failing  to  perform  the  contract  of  sale, 
the  plaintiff  was  entitled  to  recover  only 
the  amount  of  his  deposit  with  interest  and 
the  expense,  if  any,  Incurred  in  the  investiga- 
tion of  the  tiae;  but  if  they  found  that  the 
defendant  did  not  act  in  good  faith  then  in 
addition  to  the  amounts  aforesaid  the  plain- 
tiff could  recover  the  excess,  if  any,  of  the 
market  value  of  the  property,  at  the  time  of 
the  sale,  over  the  contract  price.  There  was 
no  error  in  this  Instruction  which  was  In  ac- 
cord with  the  rule  as  to  the  measure  of  dam- 
ages in  actions  for  breach  of  contract  to  con- 
vey real  estate  which  was  adt^ted  and  ap- 
proved by  this  court  In  Hartsock  v.  Mort, 
76  Md.  288,  289,  25  AtL  303. 

The  defendant  offered  nine  prayers,  of 
which  the  first,  second,  and  flfth  were  grant- 
ed, and  the  others  were  rejected.    Of  the  re- 
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Jected  prayers,  the  third,  fourth,  sixth,  and 
seTenth  related  to  the  measure  of  damage, 
and  embodied  In  a  different  form  the  same 
propositions  which  were  covered  by  the 
court's  own  Instructions  to  the  Jury.  The  de- 
fedant  therefore,  suffered  no  Injury  from 
the  rejection  of  these  prayers.  The  defend- 
ant's eighth  and  ninth  prayers  aslced  the 
court  to  take  the  case  from  the  Jury  for  the 
want  of  legally  sufficient  evidence  to  entitle 
the  plaintiff  to  recover.  Those  two  prayers 
were  properly  refused.  The  uncontradicted 
evidence  In  the  case  shows  that  Homer  an- 
tborized  the  making  of  the  sale,  and  assented 
to  It  when  reported  to  him,  and  then  failed 
to  perform  It  His  own  testimony  establish' 
es  those  facts. 

There  was  no  special  exception  to  any  of 
the  prayers  or  Instructions.  For  the  error 
In  the  rulings  of  the  court  on  the  third  and 
fifth  exceptions,  the  Judgment  must  be  re- 
versed, and  a  new  trial  ordered. 

Judgment  reversed,  with  costs,  and  case 
remanded  for  a  new  trial. 


NOBLE)  et  al.  t.  BIRNIE'S  TRUSTEBw 
<Oonrt  of  Appeals  of  Maryland.    Feb.  14,  1807.) 

1.  WrLLS-^OoNBTBUonoH— Vestbd  Estates. 

Testator  l>eqaeathed  all  his  property  in 
trust  for  the  lienefit  of  his  daughters,  except 
certain  personalty  to  his  son  R. ;  his  share  to 
be  ascertained  by  appraisement  at  testator's 
death.  The  daughters.  If  they  should  marry, 
were  to  take  "their  respective  distributive  por- 
ti<»  in  tile  same  way  of  personal  proper^  on 
their  marriage."  He  then  directed  the  sale  of 
his  real  estate  necessary  to  pay  debts,  etc.,  pre- 
serving his  dwelling  house  for  his  unmarried 
daughters,  and  dlM«ted  the  investment  of  the 
proceeds,  and  the  application  of  interest  for 
the  benefit  of  the  daughters,  providing  that,  on 
the  death  or  marriage  of  the  daughters,  the  real 
estate  remaining  unsold  and  all  the  personal 
estate  should  be  sold,  and  the  proceeds  equally 
divided  among  the  daughters  then  living  and 
the  children  of  such  as  were  dead.  All  of  testa- 
tor's six  daughters  died  unmarried,  but  the  sons 
died  leaving  issue.  Held,  that  each  of  the 
daughters  took  a  vested  equitable  estate  in  an 
undivided  sixth  part  of  the  property,  both  real 
and  personal,  which  was  liable  to  be  devested 
from  those  who  died  unmarried  if  one  or  more 
married,  and,  as  none  married,  the  interest  of 
each  remained  vested  until  death,  when  it  passed 
by  their  wills  or  to  the  legal  representatives  of 
those  dying  intestate. 

2.  Trusts  —  Tbtjsteeb  —  Accouhtino  —  Ap- 
pointment. 

Where  a  trustee  of  an  estate  was  appointed 
In  the  circuit  court,  and  thereafter  filed  an  ac- 
count thereof,  it  was  immaterial  to  his  duty  to 
account  whether  the  proceedings  for  his  ap- 
pointment as  trustee  were  regular. 
8.  8A»fB— Sam  of  Pisopebtt— Distribution. 

Where  a  will  provided  for  the  ultimate 
sale  of  testator's  real  and  personal  property  re- 
maining unsold  when  all  testator's  daughters 
were  dead  or  married,  the  fact  that  all  the 
dau^ters  died  unmarried  did  not  prevent  such 
sale.  * 

4.  Same— Trustkms— AppoiNTJtBNT. 

Where  both  of  the  executors  and  trustees 
under  a  will  were  dead,  and  it  was  necessary 
that  the  property  contained  in  the  trust  l>e  sold 
for   the    purpose    of    distribution,    the   circuit 


court  was  authorized,  by  Code  Pub.  Oen.  Laws, 
art.  16,  f  90,  to  direct  a  sale,  and  to  appoint  a 
trustee  for  that  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  TrusU,  I  207.] 

6.  Courts  —  Circuit  Court— Pbobatx  Mat- 
ters—Jurisdiction. 

The  circuit  court  is  a  court  of  equity,  and 
has  concurrent  jurisdiction  with  tlie  orphans' 
court  to  dispose  of  tlie  property  of  a  trust  for 
the  purpose  of  distribution,  where  the  executors 
were  authorized  to  sell,  as  provided  by  Code 
Pub.  Gen.  Laws,  art  16,  §  90. 

[Ed.  Note.— For  cases  in  p<rint  see  Cent.  Dig. 
voL  18,  Courts,  {  1204.] 

Appeal  from  Circuit  Court  Carroll  County, 
In  Equity;  L  Thomas  Jones  and  Wm.  H. 
Thomas,  Judges. 

Proceeding  between  Harriet  B.  Noble  and 
others  and  the  trustee  of  Ciotworthy  Bimle, 
deceased.  From  a  decree  In  favor  of  the  lat- 
ter, the  former  appeals.  Affirmed  and  re- 
manded. 

Argued  before  BRISCOE,  BOYD,  PEARCE, 
80HMU0KER,  and  BURKE,  JJ. 

J.  Guy  and  W.  Steele,  for  appellants.  BenJ. 
F.  Crouse  and  F.  Neal  Parke,  tor  appellee. 

BOTD,  J.  This  case  Involves  the  construc- 
tion of  the  will  of  Ciotworthy  Blmie,  which 
was  executed  in  March,  1845,  shortly  before 
his  death.  He  left  a  few  articles  of  personal 
property  to  his  son  Ciotworthy,  stating  that 
he  had  received  his  full  portion  of  the  estate, 
and  his  pistols,  and  bullet  moulds  to  his  son 
Rogers,  and  then  gave  and  devised  to  his 
daughter  Margaret,  as  executrix,  and  to  his 
son  Rogers,  as  executor,  and  to  the  survivor 
of  them,  etc.,  all  his  real,  personal,  and  mix- 
ed estate  (except  the  articles  bequeathed  to 
his  sons),  subject  to  the  payment  of  his  debts 
and  funeral  expenses,  "in  trust  for  the  fol- 
lowing purpose,  that  Is  to  sny,  my  real  estate 
for  the  benefit  of  my  daughters  exclusively 
(my  son  Rogers  having  had  his  portion  of  my 
real  estate),  and  my  personal  property  for  the 
use  and  benefit  of  my  daughters  and  my  son 
Rogers,  his  share  of  my  personal  property  to 
be  ascertained  by  appraisement  and  valua- 
tion at  my  death,  and  so  also  each  of  my 
daughters.  If  they  shall  marry,  are  to  take 
their  respective  distributive  portions,  in  the 
same  way,  of  pergonal  property  on  their  mar- 
riage." He  then  directed  his  executors  to  sell, 
as  soon  as  may  be  after  his  death,  so  much  of 
his  real  estate  as  would  be  necessary  to  pay 
his  debts,  and  as  much  more  as  they  might 
think  necessary,  "preserving  my  present 
dwelling  house,  and  offices,  and  three  hundred 
acres  of  land  contiguous  thereto,  a  residence 
for  my  unmarried  daughters,  and  invest  the 
proceeds  of  such  sales  as  they  may  think  best 
and  apply  the  Interest  arising  from  such  In- 
vestment In  the  manner  hereinbefore  directed 
for  the  benefit  of  my  daughters."  Immediate- 
ly following  is  this  clause:  "And  on  the  death 
or  marriage  of  all  my  daughters,  then  'the 
real  estate  that  may  remain  unsold  and  all 
the  remaining  personal  estate  shall  he  sold, 
and  the  proceeds  equally  divided  among  all 
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my  daughters  that  may  then  be  alive  and  the 
children  of  such  as  may  hare  died,  such  chil- 
dren taking  their  equal  portion  of  what  their 
deceased  parents  would  have  been  entitled 
to."  The  testator  left  surviving  him  the  two 
sons  above  named  and  six  daughters,  none  of 
whom  ever  married.  His  daughter  Margaret 
died  In  1878,  Hester  in  1885,  Ellen  in  1890, 
Roee  In  1883,  Ann  in  1884,  and  Frances  in 
1904.  His  son  Clotworthy  died  In  1882,  leav- 
ing four  children,  two  of  whom  afterwards 
died ;  one  leaving  a  diild  and  the  other  leav- 
ing three  children.  Rogers  died  in  1880,  leav- 
ing eight  children,  one  of  whom  afterwards 
died,  leaving  two  sons.  Margaret  died  intes- 
tate as  to  the  trust  estate.  The  other  five 
daughters  left  wills  in  which  each  left  "any 
disposable  Interest  in  the  trust  funds,  real 
or  personal,"  to  all  the  grandchildren  of  her 
father  "to  take  In  equal  shares  per  capita," 
and,  if  any  be  dead  leaving  issue,  then  the 
share  of  each  to  go  to  his  or  her  issue  in  equal 
shares  per  stirpes.  The  trust  estate  consists 
of  $26(863.88  of  personal  securities  and  a 
little  over  393  acres  of  unsold  land.  The 
securities  are  the  proceeds  of  sales  of  real  es- 
tate, as  the  personal  property  left  by  the  tes- 
tator was  not  BuflScIeut  to  pay  his  debts. 

1.  The  lower  court  held  that  "each  of  the 
daughters  of  the  testator  became  vested  with 
an  absolute  equitable  estate  in  one  tmdlvlded 
sixth  part  in  the  property  that  was  made  the 
subject  of  the  trust  created  for  their  benefit, 
and,  as  each  one  died,  her  share  passed  sub- 
ject to  the  trust  to  her  legal  representatives, 
or  to  her  devisees  or  legatees,  as  the  case 
might  be^  If  she  left  a  will."  There  can  be  no 
doubt  that  the  language  used  In  the  first 
part  of  the  will  creating  the  trust  was  suffi- 
cient to  give  a  vested  equitable  estate  to  each 
of  the  six  daughters,  if  It  stood  alone.  It 
says:  "My  real  estate  for  the  benefit  of  my 
daughters  exclusively  •  •  •  and  my  per- 
sonal property  for  the  use  and  benefit  of  my 
daughters  and  my  son  Rogers."  The  testator 
assigned  good  and  valid  reasons  for  exclud- 
ing his  sons  from  participating  in  the  real  es- 
tate, as  is  shown  above,  and,  although  be  gave 
his  son  Rogers  an  Interest  In  his  personal 
property,  it  was  of  no  value,  because  his 
debts  amounted  to  more  than  the  personalty. 
It  is  evident  that  the  testator  was  specially 
interested  in  providing  for  his  daughters,  and, 
although  it  is  doubtless  true  that  he  did  not 
anticipate  that  all  of  them  would  die  unmar- 
ried, they  were  unmarried  when  be  made  his 
will,  and  he  made  special  provision  for  them 
by  requiring  his  executors  to  preserve  his 
"dwelling  house  and  offices  and  three  hundred 
acres  of  land  contiguous  thereto,  a  residence 
for  my  unmarried  daughters."  The  last 
clause  in  the  will  reflecting  on  this  question, 
which  Is  quoted  above,  Is  the  one  which  cre- 
ates a  doubt  as  to  the  meaning  of  the  testator. 
He  .there  directs  that,  "on  the  death  or  mar- 
riage of  all  my  daughters,"  all  the  remaining 
property  be  sold,  "and  the  proceeds  equally 
divided  among  all  my  daughters  that  may 


then  be  alive  and  the  children  of  such  as  may 
have  died,"  etc.  As  none  of  the  daughters 
married,  there  were  no  children  of  a  deceased 
daughter  or  daughters,  and,  of  course,  there 
was  no  daughter  alive  when  the  time  arrived 
for  the  distribution  of  the  estate.  But  Is  this 
clause  of  the  will  to  be  so  construed  as  to 
create  an  Intestacy  of  the  whole  estate  In  re- 
mainder, or  is  it  to  be  construed  to  mean  tbat 
the  testator  intended  to  give  a  vested  estate 
to  each  of  bis  six  daughters,  by  the  previous 
clause,  which  would  be  devested  if  there  were 
surviving  daughters  or  children  of  a  daughter 
or  daughters,  when  the  time  arrived  for  dis- 
tribution ;  tbat  is  to  say,  when  all  the  daugrh- 
ters  were  either  dead  or  married?  It  must 
be  remembered  tbat  the  testator  left  ail  of 
bis  real  property  to  his  executors  In  trust  for 
the  benefit  of  bis  daughters  exclusively,  and 
all  his  personal  property  to  them  In  trust  for 
the  benefit  of  bis  daughters  and  bis  son  Rog- 
ers. The  share  of  Rogers  was  to  be  ascer- 
tained at  the  death  of  the  testator,  and  ea(^h 
daughter  that  married  was  to  take  her  share 
of  the  personal  property  on  her  marriage. 
Although  there  was  in  fact  no  personal  proi>- 
erty  remaining  after  the  payment  of  the 
debts,  that  provision  reflects  upon  the  Inten- 
tion of  the  testator,  and  shows  very  clearly 
that  he  did  not  Intend  the  vesting  of  the  per- 
sonal property  to  be  postponed  until  all  his 
daughters  were  dead  or  married.  He  said 
that:  "Each  of  my  daughters,  if  they  shall 
marry,  are  to  take  their  respective  distribu- 
tive portions,  in  the  same  way,  of  personal 
property  on  their  marriage" — ^recognising  that 
each  of  them  had  a  portion  before  the  time 
fixed  for  the  final  distribution  of  the  estate. 
While  the  will  makes  no  provision  for  the- 
payment  of  any  proceeds  of  sales  of  real  es- 
tate to  the  daughters  before  the  final  distribu- 
tion, the  real  estate  was  devised  to  the  exei> 
utors  'for  the  benefit  of  the  daughters,  just 
as  the  personal  property  was  for  the  use  and 
benefit  of  the  daughters  and  Rogers,  and  there 
is  nothing  in  the  will  from  which  it  can  l>e 
Inferred  that  the  testator  intended  to  leave 
a  vested  equitable  interest  in  the  personalty 
to  the  daughters,  but  did  not  Intend  to  leave 
them  such  an  Interest  in  the  real  property. 
What  we  have  referred  to  above  makes  It 
quite  certain  that  he  intended  their  equitable 
Interests  in  the  personal  property  to  be  rest- 
ed, and,  that  being  so,  there  could  be  no  jus- 
tification in  holding  otherwise  as  to  the  real- 
ty, as  both  kinds  of  property  are  included  in 
the  same  clause,  are  subject  to  tlie  same  trust, 
and  similar  language  is  used  In  referring  to 
them. 

When  the  whole  will  is  considered,  as  it 
must  be,  it  seems  clear  that  the  proper  con- 
struction to  be  placed  on  It  Is  that  each  of 
the  eiz  daughters  took  a  vested  equitable 
estate  In  an  undivldec^  sixth  part  of  the  prop- 
erty, which  was  liable  to  be  divested  from 
those  who  died  unmarried  (if  one  or  more 
married)  when  all  were  either  dead  or  mar 
tied,  provided  one  or  more  of  such  married 
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daughters,  or  the  child  or  chlldrm  of  a  de- 
ceased daughter  or  daughters,  were  then  liv- 
ing. And,  inasmuch  as  all  died  unmarried, 
the  conditions  which  would  have  divested 
those  interests  never  existed,  and  hence  there 
was  no  divestiture,  and  the  one-sixth  interest 
remained  vested  in  each  of  the  six  daughters 
-until  her  death,  and  then  passed  by  the  wills 
of  those  leaving  wills  disposing  of  their  in- 
terests, or  to  the  legal  representatives  of  such 
as  did  not  Of  course,  they  were  subject  to 
the  trust  until  the  death  of  the  last  one. 
Hat  construction  not  only  accords  with  the 
established  rules  of  law,  which  favor  early 
Testing  of  estates  and  avoid  intestacy,  but  It 
is  sustained  by  the  authorities.  In  2  Williams 
on  Executors,  S  1137,  this  Illustration  Is  giv- 
en: "So,  where  there  was  a  bequest  to  A. 
of  the  interests  and  dividends  of  personal 
property  for  life,  and  then  to  be  divided 
equally  amongst  her  three  children,  or  such 
of  them  as  should  be  living  at  her  death,  and 
the  children  all  died  In  the  lifetime  of  the 
tenant  for  life,  it  was  held  that  they  took 
Tested  interests,  transmissible  to  their  rep- 
resentatives;  for  the  vested  interests  first 
•given  by  the  will  were,  by  the  form  of  the 
expression,  only  defeated  in  case  there  should 
'be  some  or  one,  and  not  all,  of  the  children 
living  at  the  mother's  death.  But  that  event 
did  not  happen,  for  there  was  not  one  child 
then  living."  There  have  been  many  de- 
cisions by  this  court  holding  that  the  estates 
In  controversy  were  vested,  but  were  liable 
to  be  divested  under  certain  circumstances; 
but  we  will  only  cite  a  few  of  the  recent  ones 
which  are  more  or  lees  applicable  to  some 
of  the  questions  Involved  here  and  refer  to 
the  earlier  cases.  In  re  Roger's  Trust  Estate, 
97  Md.  674,  65  Atl.  679 ;  Ridgely  v.  Ridgely, 
100  Md.  230,  59  Atl.  731 ;  Roberts  v.  Roberts, 
102  Md.  131,  62  AU.  161, 1  L.  R.  A.  (N.  S.)  782 ; 
Daughters  v.  Lynch,  93  Md.  305,  48  Atl.  1055. 
2.  The  only  other  question  for  ns  to  con- 
sider is  whether  that  part  of  the  decree  Is 
correct  which  authorized  and  directed  the 
appellee  to  sell  the  property,  held  by  him 
under  the  provisions  of  the  trust,  and  to  make 
the  distribution  under  the  order  of  the  court 
The  will  named  the  testator's  daughter  Mar- 
garet, executrix,  and  his  son  Rogers,  execu- 
tor, and  described  them  as  such  throughout 
In  the  clause  in  which  the  testator  provided 
for  the  sale  of  his  property  that  remained 
unsold  and  the  distribution  of  the  proceeds 
after  the  death  or  marriage  of  all  his  daugh- 
ters, he  did  not  state  in  terms  who  was  to 
make  the  sale;  but  It  is  manifest  that  he 
intended  his  daughter  and  son,  or  the  sur 
Tivor  of  them,  to  do  so.  The  next  clause 
says:  "I  hereby  authorize  my  said  execu- 
trix and  executor  or  the  survivor  to  make 
title  for  whatever  portions  of  my  real  es- 
tate may  sell  to  the  purchasers  thereof." 
The  record  does  not  disclose  the  proceedings 
as  fully  as  it  might  have  done,  but  it  does 
show  that  In  January,  1886,  Rogers  Blmie 
filed  in  the  circuit  court  for  Carroll  county 


a  petition,  in  which  he  alleged  he  was  ap- 
pointed "trustee"  Jointly  with  Margaret  Bir- 
nle,  by  the  will ;  that  she  died  on  February 
19,  1878,  and  since  then  he  alone  had  dischar- 
ged the  trust  It  then  states  that  he  desired 
to  retire  from  and  resign  the  trust  and  he 
filed  an  account  of  his  receipts  and  disburse- 
ments as  "trustee."  He  prayed  that  the 
court  would  assume  jurisdiction,  cause  notice 
to  be  given,  and  that  he  be  released  and  dis- 
charged as  "trustee."  An  order  was  passed 
In  pursuance  of  what  is  now  section  229  of 
article  16  of  the  Code  of  Public  General 
Laws.  Rogers  Bimie  was  relieved  of  the 
duties  of  trustee,  and  on  March  15,  1886,  the 
appellee  was  appointed  "trustee"  in  his  place, 
accepted  the  trust,  gave  bond,  and  received 
the  trust  funds  and  estate.  It  does  not  ap- 
pear in  the  record,  and  Is  not  necessary  to  be 
determined,  whether  those  proceedings  were 
In  all  respects  regular,  for  It  is  shown  that 
Rogers  Blmie,  the  surviving  executor,  died 
in  1890,  and  that  on  July  9, 1904,  after  all  the 
daughters  of  the  testator  were  dead,  the  ap- 
pellee filed  a  petition  in  the  circuit  court  for 
Carroll  county,  in  which  he  recited  the  facts, 
showing  the  death  of  the  two  executors  and 
of  all  the  daughters,  naming  the  heirs  of 
the  two  sons  of  the  testator,  of  which  he 
was  one,  alleging  that  all  were  adults,  and 
making  all  of  them  parties.  He  prayed  that 
the  will  of  the  testator  be  construed,  that  the 
trust  fund  be  distributed  under  the  direction 
and  control  of  the  court,  and  for  general  re- 
lief. Some  of  the  heirs  answered  admitting 
the  allegations,  and  a  decree  pro  confesso 
was  passed  against  the  others. 

Without  undertaking  to  determine  whether 
the  appellee's  previous  appointment  as  trus- 
tee was  In  all  respects  regular,  the  fact  is 
that  be  was  in  the  circuit  court,  as  trustee, 
accounting  there  for  the  trust  fimds,  and 
it  Is  necessary  and  proper  that  he  state  his 
final  account  In  that  court  The  will  un- 
doubtedly contemplated  that  the  real  estate 
still  unsold,  as  well  as  all  remaining  personal 
estate,  should  be  sold  for  the  purpose  of  dis- 
tribution, when  all  the  daughters  were  dead 
or  married,  and  the  fact  that  all  died  unmar- 
ried cannot  prevent  a  sale.  Those  who  now 
stand  in  the  place  of  the  daughters  are  en- 
titled to  the  distribution,  as  provided  for 
by  the  will,  and  there  Is  the  same  necessity 
for  a  sale,  in  order  to  carry  out  the  Inten- 
tion of  the  testator,  as  there  would  have  been 
If  some  of  the  daughters  had  married  and 
were  still  living,  or  left  children. 

Inasmuch  as  both  Rogers  and  Margaret 
Blmie  are  dead.  It  was  necessary  that  a  trus- 
tee be  appointed  to  make  the  sale,  If  the  ap- 
pellee was  not  already  authorized  to  do  so. 
Section  90  of  article  16  of  the  Code  of  Pub- 
lic General  Laws  gave  the  court  below  full 
power  to  appoint  some  one  for  that  purpose, 
and,  although  the  petition  filed  by  the  ap- 
pellee does  not  in  terms  pray  that  a  trustee 
be  appointed,  it  does  ask  that  the  estate  be 
distributed  under  the  direction  and  control 


Digitized  by 


(joogle 


828 


«5  ATLANTIC  REPORTER. 


(X.H. 


of  the  circuit  conrt,  and  contains  a  prayer 
for  general  relief.  As  the  estate  cannot  be 
distributed  -without  a  sale  of  the  properly, 
there  can  be  no  question  about  the  right  of 
the  lower  court  to  now  autborise  the  appellee 
to  tnalie  the  sale,  If  there  be  any  doubt  about 
his  authority  under  the  previous  order  of  the 
court,  and  therefore  It  Is  Immaterial  whether 
he  had  that  authority  or  not  under  that  order, 
as  he  now  has  it  under  the  decree  appealed 
from,  which  the  court  was  authorized  to  pass. 
In  addition  to  the  statute  already  referred 
to,  the  cases  of  Keplinger  y.  Maccubbin,  68 
Md.  203,  and  Wright  v.  Williams,  93  Md.  66, 
48  Atl.  397,  as  well  as  others  cited  in  the 
note  to  section  90  of  article  16  of  the  Code  of 
Public  Oeneral  Laws,  show  that  a  court  of 
equity  has  jurisdiction  over  such  matters. 
It  ia  concurrent  with  that  of  the  orphans' 
-court,  when  a  power  of  sale  is  given  to  execu- 
tors who  afterwards  die  without  completing 
the  trust,  and  the  court  which  first  assumes 
Jurisdiction  Is  entitled  to  retain  the  same. 
In  this  case  all  the  persons  Interested  were 
made  parties  to  the  petition,  and  the  allega- 
<tIons  and  prayers  of  the  petition,  together 
with  the  evidence  taken,  were  sufflcient  to 
Justify  the  court's  action. 

It  follows  that  there  was  no  error  In  the 
decree  of  the  lower  court,  and  It  will  be  af- 
4rmed,  but  we  will  direct  the  costs  to  be  paid 
out  of  the  estate. 

Decree  affirmed,  the  costs  to  be  paid  out  of 
the  estate,  and  the  cause  remanded  for  tat- 
.ther  proceedings. 


ASHUBLOT   NAT.   BANK  v.  CITY  OF 

KEEN£}. 

•(Supreme  Court  of  New  Hampshire.    Cheshire. 
Feb.  5,  1907.) 

DxEnS    —    CONSTBUCTIONB    —    FOBFErrUBI    — 
BBXACH   or  CONDITIONS. 

A  citizen  offered  to  convey  to  a  city  prem- 
ises for  a  public  iibraiy  and  parte,  the  city  to 
take  possession  and  enjoy  the  income  until  such 
reasonable  time  as  the  same  should  be  devoted 
to  the  libra^  and  parli,  and  offered  to  pay  the 
city  a  specified  sum  to  be  invested  by  the  city 
ontll  such  time  as  it  might  be  nsed  to  defray 
a  portion  of  the  expenses  of  conatmctlng  the 
library  building,  etc.,  on  condition  that  the  city 
would  pay  him  interest  on  the  property  during 
his  life  and  the  life  of  his  wife.  The  city  ac- 
cepted the  offer  and  the  donor  conveyed  the 
premises  by  deed  reciting  that  it  was  made  on 
.condition  that  the  premises  should  be  held  for 
the  purposes  of  erecting  and  maintaining  a  put>- 
Ilc  library  building  thereon,  and  for  a  public 
parlc,  and  for  no  other  purpose,  the  city  to  en- 
Joy  the  rents  andl  such  reasonable  time  as  the 
same  should  be  devoted  to  such  purposes.  Held, 
that  the  conveyance  was  not  made  on  a  condi- 
tion subsequent,  but  on  trust,  and  a  residuary 
l^tee  of  the  donor  could  not  maintain  a  writ 
ol  entry  for  the  possession  of  the  premises  on 
the  ground  that  the  city  had  failed  within  a 
reasonable  time  to  use  the  same  for  library  and 
park  purposes. 

Bixceptions  from  Superior  Court,  CAeeblr* 
<3ounty. 

Writ  of  entry  f<v.tlM  possession  of  land  by 
4h»  ABhndot  National  Bank  against  the  city 


of  Keene.  There  was  a  verdict  for  defend- 
ant, and  piaintiff  excepted  to  the  denial  of  i 
motion  for  a  verdict  In  its  favor  and  to  ttc 
verdict  for  defendant.  Judgment  for  de- 
fendant. 

May  7,   1890,  Hairy  O.  CooIIdge,   then  i 
resident  of  Keene,  made  the  foUowios  prop- 
osition to  the  city:    "I  will  porcbase  tt? 
'Perry  Place,'  so  called,  of  the  ReT.  Williso 
O.  White,  upon  the  terms  agreed  upon  be- 
tween said  White  and  myself,  and  pay  bin 
for  said  pronlses  the  sum  of  $15,500,  and 
convey  said  real  estate  to  said  city  by  goo,] 
and  sufficient  deed,  to  be  by  said  dty  forever 
owned,  held,  and  used  for  the   purpose  of 
erecting  and  maintaining  a   public   Ubrarr 
building  thereon,  and  for  utIIizlDg  so  much 
thereof  as  is  not  used  for  library  purposes 
for  a  public  pari:,  and  for  no  other  purpose 
whatever.     Said  city  to  take  possession  of 
said  property  immediately,  and  take  and  en- 
joy the  rents  and  Income  therefrom  till  such 
reasonable  time  as  the  same  sbAlI  be  devoted 
to  the  uses  aforesaid,  provided  said  city  will 
pay  to  me  during  my  life,  and  to  my  w:fe. 
Emily  B.  CooIIdge,  during  such  time  as  she 
shall  survive  me,  four  per  cent,  per  annmn 
upon  said  sum  of  $15,500,  payable  semi-annu- 
ally on  the  first  day  of  July  and  January  of 
each  year  during  the  time  aforesaid.    I  will 
also  pay  to  said  city  the  sum  of  $4,.')Q0  ic 
money,  to  be  by  said  dty  Invested  and  tbe 
income  therefrom  used  as  the  officers  of  said 
city  may  direct,  until  such  time  as  it  may  be 
properly  used  to  defray  a  portion  of  the  ex- 
pense of  constructing  a  library  building  upon 
the  premises  aforesaid,  for  the  purchase  of 
books  for  said  library,  or  for  purchasing  fur- 
niture for  said  library  building  when  con- 
structed, the  same  to  be  used  for  no  other 
purpose  whatever,  upon  condition  tliat  said 
city  will  pay  me  during  my  life,  and  to  my 
wife,  Emily  B.  CooIIdge,  during  such  tine 
as  she  shall  survive  me,  four  per  cent  per 
annum   upon  said  sum  of  94tJSOO.   payable 
semi-annually  on  the  first  day  of  July  and 
January  of  each  year  during  said  term.    All 
the  payments  aforesaid  to  be  made  free  of 
taxes."    On  the  same  day  the  dty  accepted 
the  foregoing  proposition  by  the  following 
Joint  resolution :   "Resolved  by  the  city  coun- 
cils of  the  city  of  Keene,  as  follows:    That 
said  city  accept  from  Henry  O.  CooIIdge  his 
deed  of  the  'Perry  Place,"  so  called,  to  be 
purchased  by  blm  of  Rev.  William  O.  White 
for  the  sum  of  $15,500,  conveying  said  prop- 
erty to  the  city  for  the  purpose  of  erecdng 
and   maintaining   a   public   library   building 
thereon  and  for  tbe  purpose  of  a  public  park 
and  for  no  other  purpose  whatever.     That 
said  city  also  accept  from  said  CooIIdge  tbe 
sum  of  $1,500,  to  be  Invested  and  eventually 
used  by  said  city  for  the  purpose  of  defraying 
a  portion  of  the  expense  of  constructing  said 
library  building,  for  the  purchase  of  books  for 
said  library,  or  for  furnishing  said  build- 
ing when  constructed,  and  for  no  other  pur- 
pose wtiatever.    And  In  conalderation  of  said 
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coDTeyance  and  tbe  payment  of  odd  $4,500, 
said  dty  hereby  agrees  to  pay  to  said  GooUdge 
dnring  bis  life,  and  to  his  wife,  Emily  B. 
Coolldge,  dnring  gtich  time  as  Ae  shall  snr- 
vlre  him,  fonr  per  cent  per  annmn  upon 
said  Bums  of  $16,600  and  $4,500,  payable  on 
the  first  day  ot  Jaly  and  January,  agreeably 
to  the  terms  and  conditions  of  the  proposi- 
tion In  writing  of  even  date  herewith  made 
by  said  CooUdge  to  said  city.  And  tbe  mayor 
and  city  treasurer  are  hereby  authorised, 
empowered,  and  Instructed  to  execute  and 
deliver  to  said  Henry  O.  Coolldge,  upon  re- 
ceipt of  said  deed  and  the  payment  of  said 
money,  the  written  obligation  of  the  city  of 
Keene  to  pay  to  blm  during  bis  life,  and  to 
Bald  Bmlly  B.  CooUdge  during  such  time 
as  she  shall  survive  him,  the  sum  of  $800 
per  annum,  free  from  taxes,  payable  semi- 
annually aa  the  first  day  of  July  and  Janu- 
ary each  year."  May  12,  1890,  Ck>oUdge  con- 
veyed the  premises  to  the  city  by  warranty 
deed  containing,  after  the  description  of  the 
land,  the  following:  "Provided,  however, 
and  this  deed  is  made  upon  the  express  con- 
dition, that  said  premises  shall  be  forever 
held  and  used  for  the  purpose  of  erecting 
and  maintaining  a  public  library  building 
thereon  and  for  utillaing  so  much  thereof 
aa  is  not  used  for  library  purposes  for  a  pub- 
lic park,  and  for  no  other  purpose  whatever, 
■aid  grantee  to  take  and  enjoy  the  rents  and 
income  therefrom  until  such  reasonable  time 
as  the  same  shall  be  devoted  to  the  purposes 
aforesaid.  To  have  and  to  hold  the  said 
granted  premises  with  all  the  privileges  and 
appurtenances  to  the  same  belonging,  to  the 
said  grantee  and  Its  successors,  to  their  only 
proper  use  and  benefit  forever,  subject  to 
said  conditions."  The  city  accepted  the  deed, 
thereupon  took  possession  of  the  premises, 
and  has  ever  since  held  the  same.  Cooiidge 
died  February  29,  1896,  leaving  a  will  in 
which  lie  made  the  plaintiff  In  this  action 
residuary  legatee.  The  will  contains  no 
specific  reference  to  the  demanded  premises. 
March  17,  1904,  a  reasonable  time  having 
elapsed  within  which  the  city  should  have 
devoted  the  realty  to  the  purposes  specified 
In  tlic  deed,  the  plaintiff  entered  upon  the  de- 
manded premises  for  breach  of  condition  and 
made  demand  upon  the  city  to  deliver  up 
possession,  which  it  refused  to  do.  Emily  B. 
Coolldge,  widow  of  Henry  O.,  Is  living.  There 
was  no  waiver  by  the  plaintiff  of  any  right 
it  possessed  to  enforce  a  forfeiture.  The  Per- 
ry place,  to  called,  named  In  the  proposi- 
tion and  Joint  resolution,  is  the  land  de- 
scrlt>ed  in  the  writ  In  this  action  and  therein 
demanded. 

Charles  H.  Hersey,  for  plaintiff.    John  B. 
AIloi,  for  defendant. 

,  BINGHAM,  J.  Tbe  contoitlon  of  the  plain- 
tiff Is  that  the  land  was  conveyed  to  the  city 
upon  tbe  condition  that  the  grantor  and  his 
heirs  might  enter  and  enforce  a  forfeiture  If 
the  city  failed  within  a  reasonable  time  to 


devote  the  property  to  the  purposes  specified 
In  the  deed,  and  that  as  tlie  city  has  failed 
in  this  respect,  the  plaintiff,  as  residuary 
legatee  onder  the  will  of  Mr.  Ooolldge,  can  ai- 
force  tbe  forfeiture  tbe  same  as  be  might 
have  done  If  living.  This  contention  Is  based 
upon  the  assumption  that  tbe  land  was  con- 
veyed snbject  to  a  condition  subsequent,  and 
upon  the  legal  proposition  that  a  right  of  en- 
try before  breach  of  condition  Is  an  Interest 
In  land  and  assignable.  If  the  land  was  con- 
veyed upon  condition  subsequent,  It  is  at 
least  doubtful  whether  a  right  of  entry  be- 
fore breach  Is  transferable  by  will  or  deed. 
Tbe  theory  of  the  common  law  was  that, 
when  an  estate  In  fee  simple  was  granted  up- 
on condition  subsequent,  the  oitire  estate 
vested  In  the  grantee;  that,  until  entry  by 
the  grantor  for  breach  of  condition,  tbe  gran- 
tee had  both  the  possession  and  right  of  pos- 
session; that,  until  then,  the  grantor  bad  no 
reversionary  right  or  interest  In  tbe  granted 
premises  and  could  convey  none ;  that  he  bad 
a  mere  possibility,  capable  of  being  exercised 
by  him  in  bis  lifetime  if  the  condition  was 
broken,  or  by  bis  beir  upon  whom,  after  bis 
decease.  It  devolved  as  bis  representative,  and 
not  by  way  of  Inheritance.  Dewey  v.  Wil- 
liams, 40  N.  H.  222,  227,  77  Am.  X>ec  708; 
Dow  V.  Edes,  58  N.  H.  193 ;  Peaslee  v.  Tow- 
er, 62  N.  H.  434:  Hooper  v.  Cummlngs,  45 
Me.  859;  Guild  v.  Richards,  16  Gray,  309; 
Nlcoll  V.  Railroad,  12  N.  Y.  121;  Towle  v. 
Remsen,  70  N.  Y.  808;  Fonda  t.  Sage,  46 
Barb.  100;  Uplngton  v.  Corrlgan,  161  N.  Y. 
143,  45  N.  B.  859,  37  L.  R.  A.  794;  Southard 
V.  Railroad,  26  N.  J.  Law,  13,  21 ;  Cornelius 
V.  Ivlns,  26  N.  J.  Law,  376 ;  Freeman  v.  Bate- 
man,  2  B.  &  Aid.  168;  Gray,  Perp.  tt  12,  30, 
81;  2  Wash.  B.  P.  8  955;  Co.  Ut  202a; 
Lit  Ten.  SS  325,  847.  This  view  of  the  com- 
mon law  has  been  generally  recognized  and 
applied  in  this  country.  Oases  supra.  The 
single  exertion  which  has  come  tO  our  notice 
is  In  Massachusetts,  where  tbe  court  In  a  case 
decided  in  1827,  and  apparently  without  dis- 
cussion of  tbe  nature  of  the  right,  held  that  it 
could  be  transferred  by  will  (Hayden  v. 
Stoughton,  6  Pick.  528),  while  the  same  court 
In  later  decisions  has  held  that  it  could  not 
be  transferred  by  deed.  Rice  v.  Railroad,  12 
Allen,  141 ;  Guild  v.  Richards,  16  Gray,  309. 
See,  also,  Austin  v.  Cambrldgqx>rt  Parish,  21 
Pick.  215.  But  It  will  be  unnecessary  to  de- 
termine the  nature  of  the  right  bi  this  case, 
if  tbe  conveyance  was  upon  trust,  and  the 
words  of  condition  in  the  deed  were  used  to 
specify  the  purposes  to  which  tbe  land  was  to 
be  devoted  and  not  to  determine  the  estate 
upon  failure  of  tbe  city  to  devote  tbe  prop- 
erty to  those  purposes.  It  has  been  held  in 
tbe  case  of  a  devise  of  land  upon  condition 
that  the  devisee  pay  certain  legacies,  that  the 
words  "upon  this  express  condition"  did  not 
create  a  condition  for  breach  of  which  the 
beir  might  enter,  but  created  a  trust  which 
the  devisee,  taking  the  legal  estate,  would  In 
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eqnitr  be  bound  to  perform.  Wright  t.  Wil- 
kin, 2  B.  &  S.  232.  It  has  also  beoi  held 
that  "a  gift  subject  to  a  condition  or  trust  for 
the  benefit  of  the  Inhabitants  of  a  parish  or 
town,  or  of  any  particular  class  of  such  In- 
habitants,  is  ♦  *  ♦  a  charitable  tmst" 
Goodman  v.  Saltash,  7  App.  Cas.  633.  See, 
also,  Brown  v.  Concord,  S3  N.  H.  285 ;  Attor- 
ney General  t.  Nashua,  67  N.  H.  478,  32  Atl. 
8o2 ;  Rolfe  and  Rumford  Asylum  t.  Lefebre, 
69  N.  H.  238,  45  Att  1087.  The  New  Jersey 
court  has  said  that  "words  of  express  con- 
dition are  not  inapt  as  introductory  to  a  dec- 
laration of  trust  Every  conveyance  for  a 
charitable  use  Is  a  conveyance  to  hold  upon 
the  trust  declared,  and  the  execution  of  the 
trust  is  the  condition  upon  which  the  estate 
is  taken  and  held,  to  be  given  effect  to,  not  by 
the  forfeiture  of  the  title,  but  by  those  meth- 
ods by  means  of  which  a  court  of  equity  com- 
pels the  performance  of  such  trusts."  Mills 
V.  Davison,  54  N.  J.  Eq.  659,  35  Atl.  1072,  35 
L.  R.  A.  113,  55  Am.  St.  Rep.  594.  And  this 
court,  in  construhig  a  deed,  has  said  that 
words  of  condition  "will  not  be  held  to  have 
that  arbitrary  and  technical  effect  and  mean- 
ing, if  such  effect  and  meaning  shall  be  found 
to  be  contrary  to  the  intention  of  the  parties 
and  the  policy  of  the  law.  The  form  of  lan- 
guage will  not  necessarily  control  the  sense, 
but  will  receive  such  an  interpretation  as 
circumstances  and  equity  under  those  circum- 
stances may  require."  Hoyt  v.  Kimball,  49 
N.  H.  322,  325.  It  would  seem,  therefore,  that 
the  question  whether  the  conveyance  was  up- 
on condition  subsequent  or  not  was  wholly 
one  of  construction,  and  that  its  answer  was 
to  be  found  In  the  ascertainment  of  the  in- 
tention of  the  parties  as  expressed  in  the 
deed  and  the  contract  in  pursuance  of  which 
the  conveyance  was  made.  Weed  v.  Woods, 
71  N.  H.  581,  68  Atl.  1024. 

The  contract  is  embodied  in  the  written 
proposition  of  Mr.  Coolidge  to  the  city  and 
the  Joint  resolution  of  the  city"  councils  ac- 
cepting it  There  is  nothing  in  his  proposi- 
tion or  its  acceptance  Indicating  an  inten- 
tion that  the  conveyance  of  the  land  or  the 
gift  of  the  money  should  be  subject  to  for- 
feiture upon  the  failure  of  the  city,  within 
a  reasonable  time,  to  devote  the  same  to 
library  and  park  purposes.  On  the  contrary, 
it  is  as  manifest  as  language  can  make  it 
that  it  was  the  wish  of  Mr.  Ooolldge  that 
the  city  should  use  the  land  for  its  own  pur- 
poses and  have  the  benefit  of  the  Income 
from  the  money  for  such  time  as  might  be 
deemed  reasonable,  and  that  thereafter  the 
land  and  the  money  should  be  held  by  it,  not 
for  Its  own  corporate  use  and  benefit,  but 
for  the  benefit  of  the  public  and  devoted  to 
library  and  park  purposes.  This  construc- 
tion of  the  contract  Is  sustained  by  the  deci- 
sion in  Troy  v.  Haskell,  33  N.  H.  533,  where 
the  court  was  called  upon  to  construe  a  deed 
of  land  to  a  town,  in  which,  after  the  de- 
scription of  the  land,  was  inserted  the  fol- 


lowing dauae:  "Said  land  Is  to  be  for  the  we 
and  benefit  of  tlie  public,  and  to  be  Imprond 
for  a  public  common,  and  no  other  imrpaM.' 
It  will  be  seen  that  tjie  language  used  in  that 
deed  does  not  differ  materially  from  thi: 
used  in  the  contract  between  Hr.  Coolids« 
and  the  city,  and  it  was  there  held  that  tiw 
conveyance  vested  the  legal  estate  in  the 
town  as  trustee  for  the  benefit  of  tbe  inibUe. 
and  that  the  town  took  no  beneficial  interest 
in  the  land,  but  was  the  "instrument  for  car- 
rying out  the  intention  of  the  grantor."  Tbe 
fact  that  between  the  description  of  the  land 
and  the  habendum,  in  the  deed  to  tbe  dtr. 
there  was  Inserted  a  clause  providing  tbit 
the  conveyance  was  made  "upon  the  express 
condition  that  said  premises  shall  be  for- 
ever held  and  used  for  the  purpose  of  erect- 
ing and  maintaining  a  public  library  bnlM- 
ing  thereon,"-  does  not  necessarily  militate 
against  the  construction  we  have  placed  upon 
the  contract  and  disclose  a  differoit  intent 
It  Is  at  most  but  a  circumstance  to  be  con- 
sidered with  the  other  circumstances  in  tbe 
case  in  arriving  at  a  proper  solution  of  th^ 
question.  If  the  plaintiff's  Interpretation  of 
the  contract  were  right,  and  the  words  nf 
condition  in  the  deed  were  inserted  for  tlie 
purpose  of  rendering  the  land  liable  to  for- 
feiture, the  conveyance  would  not  be  in  com- 
pliance with  the  terms  of  the  contract,  for 
the  parties  to  that  instrument  did  not  so 
understand  it.  Then,  again,  the  money  giver, 
to  the  city  was  not,  under  the  terms  of  the 
contract,  subject  to  forfeiture,  but  accord- 
ing to  its  provisions,  might  be  used  toward 
defraying  the  expense  of  constructing  a  li- 
brary building  upon  the  land,  and.  If  tbe 
land  could  be  forfeited  for  failure  of  the  city 
to  use  the  building  when  constructed  for  li- 
brary purposes,  the  money,  as  well  as  tbt 
land,  would  be  subject  to  forfeiture.  These 
circumstances,  taken  in  connection  with  the 
further  circumstances  in  the  case — ^tbat  tlie 
conveyance  was  made  to  the  city  in  fee.  to 
be  held  by  it  forever,  not  for  its  own  benefit 
but  for  the  use  and  benefit  of  tbe  public 
except  for  such  time  as  was  allowed  prellm- 
iuary  to  devoting  the  property  to  tbe  uses 
designated ;  that  no  language  was  used  In  tbe 
deed  declaring  that  the  conveyance  should 
be  void  In  case  the  purpose  for  which  the 
land  was  conv^ed  should  not  be  compiled 
with ;  and  that  no  right  was  resored  to  tbe 
grantor  or  his  heirs,  upon  the  happoiln;  of 
that  event,  to  re-enter  and  resume  posses- 
sion— disclose  that  the  conveyance  was  :i"t 
upon  condition,  but  upon  trust,  and  that  tlir 
words  of  condition  were  Inserted  simply  for 
the  purpose  of  declaring  the  uses  for  wfairh 
the  land  was  to  be  held.  Hoyt  ▼.  KimbnlL 
supra;  Greene  ▼.  O'Connor,  18  R.  I.  56,  2! 
Atl.  692,  19  li.  R.  A.  262. 

What  proceedings  in  equity  may  be  bad 
against  the  city  for  enforcing  the  trust  and 
to  require  it  to  devote  the  property  to  the 
purposes  declared  in  the  deed,  we  are  not 
now  called  upon  to  consider.     This  actloD 
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cannot  be  maintained.     The  i^alntUTs  ex- 
ceptions are  overruled. 

Judgment  for  the  defendants.     All  c<m- 
curred. 


MOON  T.  FLACK  et  al. 

(Supreme    Court   of    New    Hampshire.      Bd- 
knap.    Feb.  5,  1907.) 

a.  Maucious  Pbobicdtiok— Wart  of  Pbob- 
ABLB  Cause. 

The  constitution  of  a  fraternal  order  provid- 
ed that  any  member  found  guilty  of  conduct  un- 
becoming a  member  might  be  fined,  reprimand- 
ed, inspended,  or  expelled,  as  his  lodge  might 
determme.  The  by-laws  provided  that  any 
member  guilty  of  improper  conduct  in  or  oat  of 
the  lodge  should  be  subject  to  a  fine,  etc.  Held, 
that  a  threat  by  one  member  of  the  order  to  kill 
another  constituted  probable  cause  for  a  pro- 
ceeding in  tbe  lodge  for  the  expulsion  of  a  mem- 
ber so  offending. 

2.  OoHBPiBACY — Acts    CoRSTixuTiRa — ^Pbob- 
ABLx  Cause. 

Where  members  of  a  fraternal  order  in- 
stituted and  carried  on  a  proceeding  to  expel 
another  member  on  the  ground  of  "unbecoming" 
and  "improper"  conduct  within  the  meaning  of 
the  constitution  and  by-laws,  in  that  said  mem- 
ber had  threatened  to  kill  another  member,  th« 
were  not  liable  for  a  conspiracy,  notwithstand- 
ing they  may  have  confederated  together  to 
bring  about  the  plaintiff's  expulsion  from  the 
lodge ;  a  tlireat  by  one  member  to  kill  another 
being  probable  cause  for  the  institution  and 
carrying  on  of  such  proceeding. 

3.  Beneficial   Associations— Membebsbif— 
expui.8i0k— poweb. 

The  constitution  of  a  fraternal  order  pro- 
vided that  any  member  found  guilty  of  conduct 
unbecoming  a  member  might  be  fined,  reprimand- 
ed, suspended,  or  expelled  as  his  lodge  might  de- 
termine. The  by-laws  provided  that  any  mem- 
ber who  should  be  guilty  of  improper  conduct 
in  or  out  of  the  lodge  should  be  subject  to  a 
fine,  etc.  The  rules  of  procedure  provided  for 
the  appointment  of  a  committee  of  five  mem- 
bers for  the  trial  of  offenses.  Held  that,  upon 
the  filing  of  a  complaint  alleging  conduct  un- 
becoming of  a  member,  the  lodge  possessed  the 
power  to  ti7,  according  to  its  rules,  and  expel 
a  member  if  found  guilty. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  6,  Beneficial  Associations,  g  15.] 

4.  Sams— CoMHiTTEE  to  Tbt  Okabob— Waiv- 
es OF  Objections  to. 

Hie  constitution  of  a  fraternal  order  pro- 
vided that  any  member  found  guilty  of  conduct 
nnbecoming  a  member  might  be  fined,  repri- 
manded, suspended,  or  expelled,  as  the  lodge  of 
which  he  was  a  member  might  determine.  The 
by-laws  provided  that  any  member  who  should 
be  guilty  of  improper  conduct  in  or  out  of  the 
lodge  should  be  subject  to  a  fine,  etc.  The 
rules  of  procedure  provided  for  the  appointment 
of  a  committee  of  five  disinterested  members 
for  tbe  trial  of  offenses.  A  complaint  having 
been  filed  against  a  member  of  the  order,  charg- 
ing him  with  conduct  unbecoming  a  member, 
he  was  notified  of  the  time  for  bearing,  and 
appeared.  A  committee  was  appointed  to  try 
the  charge,  to  which  he  made  no  objection,  but 
that  he  thought  it  was  a  "put-up  job."  Upon 
the  meeting  of  the  committee  for  trial,  he  was 
oot  present,  but  wrote  a  letter  saying  the  com- 
mittee could  go  on,  "as  the  Noble  Grand  can 
of  course  prove  his  charges."  Held,  that  his 
contract  ot  membership  and  acts  amounted  to  a 
waiver  of  any  valid  objrction  be  might  have  tp 
the  committee  as  a  judicial  board. 


6.  Sauk— LiABiUTT  of  Comkitteb. 

Where  a  member  of  a  fraternal  order  was 
charged  with  conduct  unbecoming  a  member, 
and  a  committee  was  appointed  under  the  rules 
of  procedure  to  try  the  charges,  tbe  members 
of  such  committee  were  judicial  ofBcers,  and 
were  not  responsible  in  damages  for  their  acts, 
notwithstanding  they  may  have  been  prejudiced 
against  the  member  chaiised,  and  their  acts  in 
investigating  the  charge  may  have  been  irregular 
and  reprehensible. 

Transferred  from  Superior  Court;  Cham- 
berlain, Judge. 

Case  by  Thomas  C.  Moon  against  J.  D. 
Flaclc  and  others,  for  libel,  malicious  prose- 
cution and  conspiracy  to  unlawfully  expel 
the  plaintiff  from  a  lodge  of  Odd  B^ellows, 
of  which  all  the  parties  were  members.  Case 
transferred  from  tbe  trial  term  on  plaintifTs 
exception  to  tbe  granting  of  defendants'  mo- 
tion for  a  nonsuit     Exception  overruled. 

Tbe  count  for  libel  was  abandoned.  The 
second  count  is  for  malicious  prosecution  In 
tbe  lodge  under  Its  code  of  rules  and  laws. 
In  which  Moon  was  charged  with  OHiduct  un- 
becoming an  Odd  Fellow,  in  that  be  bad 
threatened  to  shoot  the  defendant  Clement. 
The  third  count  alleges  a  conspiracy  to  in- 
stitute the  prosecution  above  referred  to,  and 
the  prosecution  of  tbe  same  without  probable 
or  justifiable  cause,  in  consequence  of  which 
the  plaintiff  was  expelled  and  excluded  from 
the  lodge  for  a  long  time.  It  avers  that  the 
plaintiff  was  not  guilty  of  any  offense  under 
tbe  laws  of  tbe  lodge,  and  that  the  lodge  and 
its  tribunals  had  no  jurisdiction  in  the  prem- 
ises, but  were  induced  to  take  unlawful  cog- 
nizance and  jurisdiction  by  the  false  show 
of  authority  and  pretended  performance  of 
duty  by  the  defendants,  who  were  then  of- 
ficers of  the  lodge.  The  constitution  of  tbe 
order  provides  that  "any  member  found  guil- 
ty of  conduct  unbecoming  an  Odd  Fellow 
may  be  fined,  reprimanded,  suspended,  or 
expelled,  as  the  lodge  of  which  be  Is  a  mem- 
ber may  determine."  The  by-laws  provide 
that  "any  member  who  shall  be  guilty  of  im- 
proper conduct  in  or  out  of  tbe  lodge  *  •  • 
shall  be  subject  to  a  fine,  suspension,  or  ex- 
pulsion." The  rules  of  procedure  provide  for 
the  appointment  of  a  committee  of  five  mem- 
bers for  the  trial  of  offenses,  who  shall  be 
"disinterested  in  the  result  of  the  controversy, 
and  not  prejudiced  against  either  of  the  par- 
ties to  the  proceeding."  The  accused  may 
challenge  not  exceeding  three  of  the  com- 
mittee. Tbe  evidence  tended  to  show  that 
tbe  plaintiff  and  tbe  defendant  Clement  bad 
some  trouble,  as  a  result  of  which  tbe  plain- 
tiff filed  charge  against  the  latter  in  tbe 
lodge;  and,  at  a  trial  thereon,  tbe  plaintiff 
said  that  Clement  should  never  be  Noble 
Grand,  for  he  would  shoot  him  first  Clem- 
ent was  acquitted.  Subsequaitly  the  defend- 
ant Flack  filed  a  written  complaint  against 
tbe  plaintiff,  charging  him  with  conduct  un- 
becoming an  Odd  Fellow,  In  making  the 
threat  above  referred  to.  The  plaintiff,  being 
duly  notified  of  the  complaint,  and  of  the 
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time  for  a  hearing,  appeared  and  said  be  waa 
ready  for  trial.  Flack  as  the  Noble  Grand, 
and  Clement  as  the  Vice  Orand,  appointed 
the  committee.  The  defendant  Fogg  waa  ap- 
pointed on  the  committee,  and  at  first  de- 
clined to  aerre,  on  the  ground  that  be  should 
vote  to  expel  Moon;  but,  upon  being  urged  to 
serve  by  Flack,  he  consented  to  do  so.  The 
plaintiff  was  asked  If  be  had  any  objection 
to  the  committee,  and  said  be  bad  none ;  but 
be  thought  It  was  a  *'pat-up  Job."  When 
the  committee  met  for  the  trial  the  plaintiff 
waa  not  present,  but  be  wrote  a  letter,  saying 
the  committee  could  go  on,  "as  the  Noble 
Orand  can,  of  course,  prove  bis  chargea" 
Eight  witnesses  testified  to  the  language  us- 
ed by  the  plaintiff.  It  did  not  appear  that 
the  committee  was  sworn,  as  provided  In  the 
by-laws,  A  majority-  of  the  committee  re- 
ported tbat  the  accused  was  guilty  as  diar- 
ged  and  recommended  expulsion;  one  member 
of  the  committee  recommended  suspension  for 
three  years.  Both  recommendations  were  at 
first  rejected,  but  subsequently  a  vote  for  ex- 
pulsion was  passed.  The  plaintiff  appealed 
to  the  Grand  Lodge,  and  was  restored  to 
membersbip.  There  was  other  evidence  show- 
ing that  the  defendants  entertained  hostile 
feelings  toward  the  plaintiff. 

Napoleon  J.  Dyer  and  David  F.  Dudley,  for 
plaintiff.  Frank  M.  Beckford,  Walter  S. 
Peaslee,  Charles  B.  Hlbbard,  and  Oscar  L. 
Toung,  for  defendants. 

WALKER,  J.  One  count  diarges  the  de- 
fendants with  malicious  prosecution  in  in- 
stituting and  carrying  on  a  proceeding  in  the 
lodge  of  which  all  the  parties  are  members, 
for  the  expulsion  of  the  plaintiff.  In  order 
to  sustain  an  action  of  this  character.  It  Is 
necessary  for  the  plaintiff  to  show  that  the 
defendants  instituted  the  prosecution  against 
bim  without  having  probable  catue  to  be- 
lieve be  was  guilty  of  the  offense  charged. 
Oobn  V.  Saldel,  71  N.  H.  558,  566,  53  AtL  800. 
To  say  that  a  threat  by  one  member  of  a 
fraternal  order  to  kill  another  would  not  fur- 
nish probable  cause  for  the  latter  to  believe 
that  the  former  was  guilty  of  "lmproi)er  con- 
duct," of  conduct  "unbecoming"  a  member, 
within  the  meaning  of  a  by-law,  providing 
for  the  expulsion  of  members  so  offending, 
would  be  to  deprive  language  of  its  obvious 
and  ordinary  meaning.  The  plaintiff  ad- 
mitted tbat  he  used  the  threatening  language, 
but  claims  tbat  it  constituted  no  offense  un- 
der the  by-laws.  Evidently,  the  defendants 
were  Justified  in  believing  tbat  It  did  have 
that  character  and  in  submitting  the  Question 
to  the  lodge,  the  proper  tribunal  to  pass  up- 
on it  In  the  absence  of  evidence  tbat  they 
believed  it  was  no  offense,  it  cannot  be  said 
that  they  had  no  probable  cause  to  believe 
the  plaintiff  was  guilty  of  a  violation  of  the 
by-law.  The  action  under  this  count  cannot 
be  sustained. 

The  other  count  upon  which  the  plaintiff 


bases  bis  right  to  recover  alleges  a  oonsptra-? 
on  the  part  of  the  defendants  in  carrying  ca 
a  prosecution  against  him  In  the  lodge  (or 
bis  expulsion,  without  having  probable  amt 
to  believe  he  was  guilty.  The  charge  alleged 
against  bIm  was  the  threatening  language  rt- 
ferred  to  In  the  other  count;  and,  for  tii« 
reason  at>ove  suggested,  the  defendants,  eves 
though  they  may  Iiave  confederated  togefii- 
er  to  bring  about  the  pialntUTs  expnlsloi 
from  the  lodge,  are  not  liable  for  a.  conspir- 
acy, since  they  had  probable  cause  to  t>eUeve 
he  was  guilty.  In  such  a  case  it  is  tmimport- 
ant  bow  bitter  and  hostile  the  defendaati' 
personal  feelings  were  against  tbe  plaintiff, 
or  how  persistent  they  were  in  conspiring  to 
cause  his  expulsion.  1  Cool.  Torts  (3d  Ed.) 
210.  If  this  count  may  also  be  conatmed  t» 
include  a  conspiracy  to  induce  the  lodge  to 
wrongfully  take  Jurisdiction  of  the  complaint 
and  to  vote  for  tbe  plalntUTs  expulsion,  little 
doubt  can  be  entertained  upon  tbe  evidence 
that  the  lodge  had  Jurisdiction.  Cpon  tbe  fil- 
ing of  tbe  complaint,  in  accordance  with  tbe 
by-laws,  alleging  a  violation  by  tbe  plain- 
tiff of  a  regulation  of  the  order  lnt«ided  to 
promote  friendly  relations  among  the  mem- 
bers, the  lodge  possessed  the  power  to  de- 
termine in  the  first  bistance  tbe  matter  in 
issue,  and  to  expel  the  respondent  If  touni 
guilty.  It  follows,  therefore,  that  tbe  plain- 
tiff's contention  reduces  Itself  to  tbe  proposi- 
tton  that  tbe  defendants,  acting  as  offlcen 
of  tbe  lodge,  and  charged  with  tbe  duty  of 
trying  the  plaintiff  upon  the  complaint  regu- 
larly filed  against  him,  are  liable  In  this  ac- 
tion because  they  were  prejudiced  against 
him  and  proceeded  in  an  Irregular  manner. 
But  it  is  a  sufficient  answer  to  this  posi- 
tion to  say  that  they  were  Judicial  officers 
In  the  performance  of  that  duty,  and,  as  sudi, 
are  not  responsible  in  damages  for  tbeir  acts 
in  tbat  respect.  To  hold  otherwise  would 
be  to  violate  fundamental  principles  relatiiig 
to  the  administration  of  Justice  and  tbe  doe 
and  orderly  setUement  of  private  contentions. 
The  acts  of  Flack  and  Clement,  as  officers 
of  the  lodge.  In  appointing  tbe  committee, 
and  the  committee's  acts  in  investigating  tl>e 
charge  against  the  plaintiff,  though  Irregnltr 
and  reprehensible  in  many  respects,  were 
essentially  Judicial  acts  (Niblack,  Ben.  Soc 
S  56),  authorized  by  tbe  contract  of  mem- 
bershlp.  Moreover,  the  plaintiff  was  dnly 
notified  of  the  bearing,  was  present,  and 
did  not  object  to  any  of  tbe  proceedloga 
of  which  he  now  complains.  His  contract  of 
membersbip,  and  bis  acquiescence  in  and 
practical  submission  to  the  tribunal  as  ccn- 
Btituted,  amounted  to  a  waiver  of  any  valid 
objection  he  might  have  bad  to  tbe  com- 
mittee as  a  Judicial  board.  Sperry's  Appeal 
116  Pa.  391,  397,  9  AO.  478;  Pitcber  v.  Board 
of  Trade,  121  111.  412,  420,  421,  13  N.  B.  187. 
The  members  of  the  committee  occupied  tlK 
position  of  arbitrators  whose  am>ointinent 
was  agreed  to  by  tbe  plaintiff  (Jones  r. 
Brown,  54  Iowa,  74,  6  N.  W.  140.  87  Am. 
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Rep.  185),  or  of  jurors  selected  with  hia  as- 
sent. If  they  were  so  blued  against  the 
plalntl/r,  and  acted  In  such  disregard  of  his 
rights,  that  npon  appeal  to  the  Grand  Lodge, 
or  upon  proper  proceedings  In  a  court  of  law, 
their  report  or  verdict  would  be  set  aside. 
It  does  not  follow  that  they  would  be  per^ 
sonally  liable  for  the- damages  he  may  have 
suffered  In  consequence  of  their  Irregular  or 
wrongful  acts.  If  the  plaintiff  had  not  been 
reinstated  by  an  order  of  the  Grand  Lodge, 
and  he  had  applied  by  mandamus  or  some 
appropriate  remedy  to  be  restored  to  mem- 
bership In  the  lodge,  the  right  of  the  court 
to  grant  the  relief  would  not  Involve  the 
question  here  presented.  He  might  succeed 
in  such  a  proceeding  and  still  have  no  right 
of  action  against  the  officers  of  the  lodge  for 
damages.  His  failure  In  this  respect  would 
be  due  to  the  rule  of  public  policy  (2  Cool. 
Torts  [3d  Bd.]  793),  which  protects  Judicial 
officers  and  those  exercising  Judicial  func- 
tions, having  Jurisdiction,  from  liability  in 
actions  of  tort  for  wrongs  committed  by  them 
when  acting  in  that  capacity.  "It  has  been 
repeatedly  decided  in  this  state,  that  where 
an  officer  or  a  board  Is  called  upon  to  pass 
upon  evidence  and  decide,  their  conclusion 
cannot  be  collaterally  attacked,  and  that  they 
are  not  liable  to  answer  in  a  suit  for  their 
action.  The  reason  given  In  the  cases  Is  that 
such  action  is  Judicial."  State  v.  Corron, 
73  N.  H.  434,  455,  62  Atl.  1044,  1051 ;  Jordan 
T.  Hanson,  48  N.  H.  199,  6  Am.  Rep.  SOS; 
Bumham  v.  Stevens,  88  N.  H.  247;  Greene 
V.  Mead,  18  N.  H.  005;  Yates  v.  Lansing,  6 
Johns.  (M.  T.)  282;  Slden»  v.  Russell,  84  lU. 
App.  446;  Jones  T.  Brown,  64  Iowa,  74,  77, 
78,  6  N.  W.  140i  87  Am.  Rep.  185;  Turpai  v. 
Booth,  56  CaL  65,  88  Am.  Rep.  48. 

The  ruling  of  the  court  directing  a  nonsuit 
was  correct 

Exception  overruled.    All  concurred. 


DREW  V.  TOWN  OF  BOW. 

(Supreme  Court  of  New  Hampshire.    Merri- 
mack.   Feb.  4.  1907.) 

HioHWATS  — Use  fob  Teaveliho  —  Ihtctbiks 

TBOX  DBn»TS. 

A  KUtter  beside  a  roadway,  by  reason  of  de- 
fects in  which  Ice  gathered  in  the  roadway 
cansinK  plaintiffs  injury,  was  not  a  sluiceway 
within  Laws  1893.  p.  47,  c.  69.  i  1.  providinjt 
that  towns  are  liable  for  damages  to  any  per- 
BMi  traveling  on  a  slniceway  by  reason  of  any 
defect  which  render*  it  unsuitable  for  tiarelinx 
thereon. 
Binxham,  J.,  dissenting. 

Exceptions  from  Superior  Court 
Petition  by  Fred  E.  Drew  for  leave  to  file 
a  statement  of  claim  for  damages  against  the 
town  of  Bow.  TV)  an  order  dismissing  the 
petition,  plaintiff  excepts.  Exception  over- 
ruled. 

Petition,  under  section  8,  c.  76,  I^ub.  St. 
1901.  for  leave  to  file  a  statement  of  claim  for 
damages  resulting  from  a  defect  In  a  high- 


way. The  defendants  negligently  permitted 
a  gutter  at  the  side  of  a  highway  to  remain 
In  such  condition  that  water  accumulating 
therein  overflowed  the  roadway  and  froze, 
thus  causing  the  defect  complained  of.  At 
the  April  term,  1906,  of  the  superior  court, 
the  petition .  was  dismissed  by  Peaslee,  J., 
on  the  ground  that  the  defendants  were  not 
liable  for  injuries  which  the  plaintiff  sustain- 
ed by  slipping  on  ice  in  the  traveled  part  of 
the  highway,  and  the  plaintiff  excepted. 

Martin  &  Howe,  for  plaintlfl.  Taggait, 
Tuttle,  Burroughs  ft  Wyman,  for  defend- 
ants. 

YODNG,  J.  "The  changes  introduced  Into 
the  statute  [Pub.  St  1891,  c.  76,  »  1,  2, 
by  Laws  1893,  p.  47,  a  69]  indicate  a  purpose 
to  greaUy  limit  liability;  •  •  •  for  no 
liability  can  arise  at  any  portion  of  the 
highway  other  than  those  enumerated,  and 
not  then  because  the  obstruction  renders 
the  highway  unsuitable,  unless  the  matter 
complained  of  constitutes  an  obstruction,  de- 
fect, insufficiency,  or  want  of  repair  in  a 
structure  the  defect  in  which  is  made  a 
ground  of  liability."  Wilder  v.  Concord,  72 
N.  H.  259,  262,  56  Atl.  193;  Wentworth  T. 
Pittsfleld,  78  N.  H.  368,  360,  62  Atl.  218; 
Miner  v.  Hopklnton,  78  N.  H.  2^,  60  Atl. 
433;  Owen  v.  Derry,  71  N.  H.  405,  62  Atl. 
026;  Boyd  V.  Derry,  68  N.  H.  272,  38  Atl. 
1005.  If  the  defect  In  the  structure  com- 
plained of  must  be  the  immediate  (Farnum  v. 
Concord,  2  N.  H.  392;  Ford  v.  Bralntree, 
64  Vt  144,  23  AU.  633),  not  the  proximate, 
cause  of  the  plaintifTs  injury,  he  cannot 
recover,  for  the  Immediate  cause  of  his  In- 
jury was  the  ice  in  the  road — not  the  condi- 
tion of  the  gutter.  It  will  not  be  necessary,, 
however,  to  decide  that  question,  for  the  gut- 
ters at  the  sides  of  the  ordinary  highway  are 
not  sluiceways  within  the  meaning  of  sec- 
tion 1.  p.  47,  c.  69,  Laws  1893,  if  the  lan- 
guage the  Legislature  used  is  given  Its  or- 
dinary meaning.  A  sluiceway  Is  an  arti- 
ficial channel  made  to  draw  off  water,  either 
naturally  or  artlflcally  collected.  Cent  Diet 
If  this  Is  the  sense  in  which  the  Legislature 
used  that  word,  and  theie  Is  nothing  to  show 
It  intended  to  give  it  any  other  meaning,  the 
Wats  course  intended  must  be  one  either  In 
(Welsh  v.  Franklin,  70  N.  H,  491,  48  AU. 
1102)  or  across  a  highway;  for  the  statute 
only  makes  towns  liable  for  Injuries  happoi- 
ing  to  a  person  traveling  upon,  not  near,  a 
defective  sluiceway.  The  fact  that  the  struc- 
tures common  to  all  highways  for  collecting 
surface  water  and  keeping  It  out  of  the 
traveled  part  of  the  road  are  usually  called 
"ditches"  or  "gutters"  tends  to  the  same 
conclusion;  for  it  is  probable  that  If  the 
Legislature  had  Intended  to  make  towns  lia- 
ble for  injuries  caused  by  the  condition  of 
such  structures,  it  would  have  used  apt 
words  to  express  that  intention,  and  would 
not  have  spoken  of  them  by  the  name  com- 
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monly  UBed  to  describe  structures  Intended 
to  dispose  of  su(±  water  after  It  has  been 
collected.  In  other  words,  if  It  intended  to 
make  towns  liable  for  defects  In  the  struc- 
tures used  to  collect  surface  water,  It  Is 
Improbable  that  It  would  have  described 
them  by  the  name  commonly  given  to  struc- 
tures used  to  dispose  of  water  after  it  baa 
been  collected. 
Exception  OTerruIed. 


BINQHAM,  J, 
curred. 


dissented;  the  others  con- 


M.A^FIELD   T.   WHITE  RIVKR   LUMBBR 
CO.  et  aL 

<SuDreme  Court  of  New  Hunpshire.    SnlliTan. 
Feb.  6,  1907.) 

Trespass— Actions— TiTU  to  Suppobt  Ac- 
tio n—Posskssiok  . 

Actual  poaaeaslon  of  land  under  a  tax  deed 
is  suflicient  to  support  an  action  of  trespass 
4|uaTe  clausum  fregit  as  against  one  who  neither 
has  a  legal  title  nor  is  shown  to  have  a  prior 
right  of  poasession,  notwithstanding  the  tax 
dMd  may  for  some  reason  be  invalid. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trespass.  {S  3&-47.] 

Transferred  from  Superior  Court,  SulU- 
▼an  County;  Wallace,  Chief  Justice^ 

Trespass  quare  clausum  fregit  by  Joel  S. 
Maxfield  against  the  White  River  Lumber 
Company  and  others.  Case  transferred  from 
the  trial  term  on  plaintiff's  exception  to  a 
verdict  for  defendants.  Exception  sustained. 
Verdict  and  Judgment  for  plalntifl. 

Oeorge  R.  Brown  and  Hosea  W.  Parker, 
for  plaintiff.  Jesse  M.  Barton  and  Edwin 
O.  Eastman,  for  defendants. 

BINGHAM,  J.  This  is  an  action  of  tres- 
pass quare  clausum  fregit  The  plaintlfTs 
claim  of  title  rests  upon  a  collector's  deed  for 
the  tax  assessed  upon  the  land  for  the  year 
1894,  and  upon  his  entry  Into  the  poasession 
«f  the  land  under  his  deed  in  1896. 

The  defendants'  claim  of  ownership  is 
based  upon  the  following  facts:  Franklin 
Pierce  owned  the  land  In  1863.  In  December 
of  that  year  he  conveyed  it  to  one  Clark,  upon 
trust  to  hold,  manage,  and  Improve  the  same 
and  pay  nlne-flftleths  of  the  income  to  An- 
drew Pierce,  Jr.,  three-fiftieths  to  Thomas  W. 
Pierce,  tbree-flftleths  to  Oeorge  Bacon,  and 
the  balance  in  various  proportions  to  some 
12  other  persons.  There  was  supposed  to  be 
a  lead  mine  upon  the  land,  and  It  was  worked 
by  Clartc  for  a  short  time  after  the  convey- 
ance was  made  to  him.  February  25,  1890, 
Andrew  Pierce  quitclaimed  to  one  Page  all 
the  Interest  be  had  in  the  land,  either  indi- 
vidually or  as  surviving  partner  of  a  firm 
composed  of  Thomas  W.  Pierce,  George  Ba- 
con, and  himself.  On  the  same  day  he  quit- 
claimed to  Page  all  the  Interest  of  the  firm 
in  the  land,  in  pursuance  of  a  power  of  attor- 


ney from  Horace  and  Olivia  Bacon  authoriz- 
ing him  to  close  up  Its  affairs  and  sell  its 
real  estate.  In  the  summer  of  1904  Page's 
Interest  In  the  land  came  through  mesne  con- 
veyances to  the  defendants;  and  in  the  fall 
of  that  year,  and  while  the  plaintiff  was  in 
possession  under  his  tax  deed,  the  defendants 
entered,  claiming  to  own  the  land,  and  com- 
mitted the  acts  of  trespass  for  which  this 
suit  was  brought  There  was  a  verdict  for 
the  defendants,  and  the  plaintiff  excepted  up- 
on the  ground  that  the  evidence  failed  to 
show  that  the  defendants  had  any  title  to  the 
land. 

The  plaintiff  recognizes  that  In  order  to  pre- 
vail in  this  suit,  be  must  rely  upon  the 
strength  of  bis  own  title  and  not  upon  the 
weakness  of  tlie  defendants.  His  position  is 
that  he  has  the  better  title,  even  if  his  tax 
deed  is  for  some  reason  invalid,  that  his  entry 
upon  and  possession  of  the  land  under  his 
deed  gave  him  title  sufficient  to  maintain  an 
action  against  a  trespasser,  and  that  the  de- 
fendants at  the  time  of  their  entry  were  tres- 
passers— that  they  had  neither  the  legal  title 
nor  a  prior  possession.  This  contention,  so 
far  as  It  involves  a  statement  of  law,  is  un- 
doubtedly correct  All  title  rests  on  possession, 
actual  or  presumed.  No  possession  is  pre- 
sumed in  favor  of  any  person  but  the  state ; 
and,  when  a  person  does  not  trace  his  title 
from  the  state,  be  must  either  show  actual 
possession  In  himself  or  in  some  person 
through  whom  be  claims.  Newcastle  v.  Hay- 
wood, 88  N.  H.  179,  44  Atl.  132;  Bell  T.  Pea- 
body,  63  N.  H.  233,  239,  66  Am.  R^  606; 
Gushing  V.  Miller,  62  N.  H.  517,  525;  Tllton  v. 
Btanyan,  57  N.  H.  489;  Graves  v.  Company, 
44  N.  H.  462;  Richardson  v.  Palmer,  38  N.  H. 
212 ;  Woods  V.  Banks,  14  N.  H.  101. 

The  case  finds  that  the  plahitiff  was  in  the 
actual  possession  of  the  land  at  the  time  of 
the  defendants'  entry  in  1904;  and  according 
to  the  foregoing  principles  of  law,  unless  the 
defendants  owned  the  legal  title  with  an  Im- 
mediate right  of  possession,  or  unless  they  <Hr 
those  under  whom  they  claim  had  a  prior  pos- 
session, the  verdict  in  their  favor  cannot  be 
sustained.  There  Is  no  flndhig  that  the  de- 
fendants, or  those  under  whom  they  claim, 
ever  had  actual  possession  of  the  land  prior 
to  the  plaintiff,  and  the  facts  reported  show 
that  they  never  had  the  legal  title.  Their 
title  does  not  start  with  Franklin  Pierce, 
but  with  Andrew  Pierce;  and,  if  he  is  the 
"Andrew  Pierce,  Jr.,"  who  is  mentioned  as 
one  of  the  beneficiaries  In  the  deed  to  Clark, 
neither  he  nor  the  others  there  named  owned 
the  legal  title  to  the  laud.  Ite  deed  to  Clark 
only  gave  these  parties  the  Income  of  the 
property.  It  did  not  vest  the  legal  title  in 
them,  but  In  Clark,  In  whom  It  still  remains 
80  far  as  this  case  discloses.  As  the  plaintiff 
has  the  better  title,  his  exception  Is  sustained. 
The  verdict  for  the  defoidants  is  set  aside. 

Verdict  and  judgment  for  the  plaintiff.  All 
concurred. 
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GALLAGHER  v.  SISTERS  OP  THE  POOR 

OF  ST.  FRANCIS  OF  JERSEY 

CITY  et  al. 

<Suprenie  Gonrt  of  Nev  Jersey.    Feb.  25,  1906.) 

Actions  —  Joiudeb  of  Causes  —  Tobt  a.md 
Contract. 

A  declaration  In  which  a  count  in  contract 
•gainst  one  defendant  is  joined  with  counts  in 
tort  against  other  defendants  is  bad  on  demur- 
rer. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
▼ol.  1,  Action,  §{  348,  367.] 

(Srilabus  by  the  Court) 

Action  by  Ellen  Gallagher  against  the  Sis- 
ters of  the  Poor  of  St  Francis  of  Jersey 
City  and  others.  Demurrer  to  declaration 
sustained. 

Argued  November  twm,  1906,  before 
OUMMERE,  C.  J.,  and  GARRISON  and 
GARRETSON,  JJ. 

Weller  &  Llchtensteln,  for  plaintiff.  Bedle, 
Edwards  &  Holmes,  tor  defendants. 

GARRISON,  J.  This  Is  a  demurrer  to  a 
declaration  in  an  action  In  tort.  The  dec- 
laration contains  a  single  ad  damnum  clause 
which  follows  averments  affecting  four  sev- 
eral defendants,  one  only  of  which,  John 
J.  Mooney,  has  demurred.  The  defendant 
Sisters  of  the  Poor  Is  charged  with  negli- 
gence In  caring  for  the  plaintiff  at  a  hospital 
maintained  by  It  The  defendant  Edward  F. 
Fltzgerd  Is  charged  with  the  negligent  per- 
formance of  bis  duty  as  resident  physician 
-of  said  hospital,  and  the  same  charge  Is  made 
as  to  Christopher  B.  HUI,  another  Interne. 

As  to  John  J.  Mooney,  the  defendant  who 
bas  demurred,  the  allegations  of  the  narr.  are 
that  tbe  plaintiff  fell  In  tbe  street  and  broke 
ber  leg;  that  the  defendant,  who  was  a 
physician  and  surgeon,  was  summoned  by  her 
for  the  purpose  of  having  him  treat  her  In- 
juries ;  that  (to  use  the  words  of  the  declara- 
tion) "he  came  and  ordered  some  one  there 
to  call  an  ambulance  from  Saint  E^ncis 
Hospital,  aforesaid,  against  the  will  and  pro- 
test of  said  plaintiff,  but  upon  the  assurance 
of  said  John  J.  Mooney  that  he  would  follow 
ber  right  up  to  said  hospital  and  treat  her 
there  for  said  Injuries,  she  allowed  herself 
to  be  taken  to  said  hospital  In  said  ambu- 
lance, whereupon  it  became  the  duty  of  the 
said  John  J.  Mooney,  and  by  law  he  was  re-^ 
4inired,  to  follow  said  plaintiff  to  said  hospl-' 
tal  immediately,  and  there  to  use  due  and 
proper  skill,  care  and  conduct  in  tbe  discov- 
ery and  diagnosis  of  the  wounds  and  Injuries 
of  said  plaintiff,  who  had  applied  to  him  for 
medical  and  surgical  treatment  for  the  In- 
juries aforesaid,  and  to  use  his  best  skill  and 
ability  toward  the  treatment  of  the  Injuries 
of  said  plaintiff,  whom  he  had  contracted  and 
undertook  to  supply  with  such  medical  and 
surgical  treatment,  yet,  disregarding  his  duty 
in  that  behalf,  he  did  not  follow  said  plain- 
tiff to  said  hospital  Immediately,  and,  al- 
.thongh  she  arrived  there  at  about  11  o'clock 
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In  the  forenoon,  he  did  not  get  to  said  hospi- 
tal until  about  4  o'clock  hi  the  afternoon  of 
said  day ;  that  he  did  not  use  due  and  prop- 
er skill,  care  and  conduct  in  the  diagnosis, 
discovery,  care,  and  treatment  of  the  afore- 
said injuries  of  said  plaintiff,  according  to 
said  contract  and  undertaking,  nor  did  he 
supply  her  with  any  surgical  or  medical 
treatment  wtiatever,  and  made  no  effort  to 
alleviate  her  suffering." 

Assuming  that  tbe  facts  stated  support 
the  making  of  tbe  express  contract  alleged, 
the  action  for  its  breach  must  be  In  contract 
The  joinder  of  this  cause  of  action  against 
the  demurrant  with  the  counts  in  tort  against 
the  other  defendants  make  the  declaration 
bad  on  demurrer. 

Whether,  if  the  action  against  the  demur- 
rant was  in  tort  tbe  declaration  would  be 
bad  for  misjoinder  of  actions  for  distinct 
causes  need  not  be  decided. 

Judgment  will  be  entered  for  the  demur- 
rant 


DEDERICK  V,  CENTRAL  E.  CO.  OF 

NEW  JERSEY. 

(Supreme  Court  of  New  Jersey.    Feb.  25,  1907.) 

1.  Tbiait-Motioms  k)b   Nonsuit— QtJEsnoN 

rOB  JlTBT. 

On  a  motion  to  nonsuit  where  fair-minded 
men  might  honestly  differ  as  to  the  conclusions 
to  be  drawn  from  facts,  whether  controverted  or 
nncontroverted,  the  question  at  issue  should  go 
to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  46,  Trial,  H  332-343.] 

2.  Savk— Instructions. 

Where  a  party  asks  for  an  instruction 
which  is  partly  good  and  partly  bad,  it  is  proper 
to  refuse  It  altogether. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  660.] 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Elizabeth. 

Astlon  by  Hezektah  W.  Dederick  against 
the  Central  Railroad  Company  of  New  Jersey. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    AfSrmed. 

Argued  November  term,  1906,  before  HEN- 
DRICKSON.  SWAYZB,  and  TRBNCHARD, 
JJ. 

Abe  J.  David  and  John  K.  English,  for 
plaintiff.  George  Holmes  and  William  D. 
Edwards,  for  defendant 

TRBNCHARD,  J.  This  is  an  appeal  from 
the  district  court  of  the  dty  of  Elizabeth. 
The  action  was  brought  by  the  plaintiff, 
Hez^lah  W.  Dederick,  against  the  defendant, 
Central  Railroad  CJompany  of  New  Jersey, 
to  recover  damages  for  willfully  and  negli- 
gently refusing  to  carry  the  plaintiff,  as  a 
passenger,  from  West  Eighth  street,  Bayonne, 
to  Elizabeth  avenue,  Elizabeth,  on  April  6, 
1906,  and  his  ejection  from  the  train  at 
Avenue  A.  Station,  Bayonne.  The  agreed 
state  of  the  case  shows  that,  on  the  part  of 
the  plaintiff,  tbe  evidence  was  that  the  plain- 
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tiff  bad  a  ticket  good  from  Wert  Eighth 
street,  Bayonne,  to  Elizabeth  avenue,  Eliza- 
beth ;  that  the  plaintiff  boarded  a  train  of 
the  defendant  company  running  between  Jer- 
sey City  and  Roselle  Park,  at  West  Eighth 
street  at  5:13  p,  m.;  that  this  train  was 
scheduled  to  stop  at  EUzabethport,  at  which 
point  plaintiff  Intended  to  take  the  next  train 
to  Elizabeth  avenue ;  that  a  train  scheduled 
to  leave  West  Eighth  street  at  6:31  p.  m. 
generally  made  a  close  oonnectloD  at  EUza- 
bethport with  another  train  of  the  defendant 
company  running  from  Elizabethport  to 
Elizabeth  avenue,  but  that  It  frequently  ar- 
rived too  late  to  make  the  connection;  that, 
while  the  train  which  the  plaintiff  had  board- 
ed was  standing  at  Avenue  A.  Station  the 
conductor  of  the  train  came  along  and  plain- 
tiff held  bis  ticket  to  be  punched,  at  the  same 
time  informing  the  conductor  that  he  was 
going  to  Elizabeth  avenue;  that  the  conduct- 
or refused  to  punch  and  return  the  ticket  to 
the  plaintiff  and  demanded  car  fare;  that 
plaintiff  refused  to  pay  fare  and  be  was 
ejected  from  the  train  at  Avenue  A.  Station ; 
that  the  plaintiff  had  frequently  taken  this 
train,  bat  bad  never  bad  any  trouble  except 
that  once,  a  few  days  before,  the  conductor 
told  him  that  the  ticket  was  not  good  on  that 
train  but  still  accepted  bis  ticket  At  the 
close  of  the  plahitlff's  case  the  defendant 
moved  for  nonsuit  on  the  ground  that  the 
failure  of  the  plaintiff  to  produce  a  valid 
ticket  or  pay  fare  Justified  his  expulsion, 
which  motion  the  trial  judge  denied.  The 
state  of  the  case  also  shows  that  the  evi- 
dence on  the  part  of  the  defendant  was  that 
the  rales  of  the  company  provided  "that  this 
ticket  was  good  only  on  the  connecting  train 
or  on  a  continuous  train  running  through  to 
destination";  that  the  rules  of  the  company 
offered  In  evidence  provided  that  "any  single 
trip  or  excursion  ticket  reading  between 
Elizabeth,  Spring  street,  Elizabethport,  or 
Elizabeth  avenue  and  any  station  east  there- 
of (West  Eighth  street  to  New  York,  Inclu- 
sive), will  be  accepted  for  passage  to  or  from 
either  Elizabeth,  Spring  street,  Elizabeth- 
port,  or  Elizabeth  avenue  as  the  passenger 
may  ele^t,  provided  tn  each  case  the  ticket 
Is  presented  for  passage  on  a  continuous 
train  running  through  to  destination  to  which 
passenger  desires  to  go.  In  no  case  will  stop- 
over be  allowed  on  such  a  ticket  for  any  pnr^ 
pose."  At  the  end  of  the  case  the  defendant 
requested  the  trial  judge  to  charge  the  jury 
as  follows:  "First:  The  mle  requiring  a 
passenger  to  take  a  train  that  is  scheduled 
to  connect  with  the  train  from  West  Eighth 
street  Is  a  reasonable  rale,  and  verdict  should 
be  for  the  defendant"  "Second:  It  was  the 
duty  of  the  plaintiff  to  take  the  train  leaving 
West  Eighth  street  at  5:31,  and  his  failure 
to  do  so  justified  the  railroad  company  in 
ejecting  him  from  the  5:13  train."  The  trial 
jndge  declined  to  so  charge,  and  the  jury, 
to  whom  the  ease  was  submitted,  foimd  a 
verdict  for  the  plaintiff.    The  only  reasons 


urged  for  reversal  relate  to  the  refusal  to 
nonsuit  and  to  charge  as  requested. 

We  think  that  neithw  refusal  was  erro- 
neous. Assuming  that  the  plaintiff,  to  be  eir 
titied  by  his  ticket  to  puisne  his  journey  to 
Elizabeth  avenue,  was  bound  by  the  mlei 
of  the  company  to  take  a  continoons  or  cod- 
nectlng  train,  nevertheless,  Inasmnch  as  tbe 
plaintiff  was  on  a  continuous  train  to  Elia- 
betbport  by  the  same  rule  his  ticket  wai 
good  to  Elizabethport  and  he  was  entitled 
to  be  carried  to  that  point  providing  be  made 
an  unconditional  tender  of  his  ticket  for 
such  purpose.  If  he  accompanied  tbe  tender 
with  a  condition  which  allowed  bim  to  re- 
tain the  ticket  the  conductor  was  oititled 
to  demand  fare,  and,  in  default  of  payment 
was  justified  in  ejecting  the  plaintiff.  Tbe 
question,  therefore,  practically  was  this:  d:d 
the  plaintiff  make  a  conditional  tender  of  his 
ticket?  We  think  tbe  evidence  failed  to 
show  any  conditional  tender  nnleas  tbat  Is 
to  be  Inferred  from  tbe  statement  that  the 
plaintiff  held  his  ticket  to  be  punched,  at 
the  same  time  informing  the  condnetor  tbat 
he  was  going  to  Elizabeth  avenue,  and  tbat 
tbe  conductor  refused  to  punch  aind  retora 
the  ticket  to  the  plaintiff  and  demanded  car 
fare.  But  that  matter  of  doubtful  Inference 
was  for  the  jury's  determination. 

On  a  motion  to  nonsuit  where  telr-mlnded 
men  might  honestly  differ  as  to  tbe  conclu- 
sions to  be  drawn  from  the  facta,  wbetfaer 
controverted  or  uncontroverted,  tbe  guestioD 
at  Issue  should  go  to  the  jury.  Penna.  K. 
B.  Go.  V.  Matthews,  36  N.  J.  Law,  531 :  D.. 
L.  &  W.  B.  B.  Co.  V.  Shelton,  55  N.  J.  Law, 
342,  26  Atl.  037;  Newark  Passenger  By.  Co. 
V.  Block,  65  N.  J.  Law,  605,  27  AtL  1C6T. 
22  L.  B.  A.  374;  Traction  Co.  v.  Scott  58  N. 
J.  Law,  682,  34  Atl.  1094,  33  L.  B.  A.  1^ 
65  Am.  St  Bep.  620.  There  was,  therefore, 
no  error  in  the  refusal  to  nonsuit  Nor  vb« 
there  any  error  In  the  refusal  to  charge  as 
requested. 

Both  requests  were  too  broad ;  tbe  first  be- 
cause It  was  for  a  dlrectlcm  of  a  verdict;  the 
second,  because  plaintiff's  ri^t  to  ride  on 
the  6:13  train  dq>ended  upon  his  willingness 
to  surrender  bis  ticket  When  a  party  asks 
for  an  instrnction  which  is  partly  good  and 
partiy  bad,  it  is  proper  to  refuse  It  alto- 
gether. Consolidated  Traction  Co.  v.  Cheno- 
wlth,  68  N.  J.  Law,  416,  34  AO.  817. 

The  result  is  that  the  Judgment  below 
should  be  affirmed. 


HAQEMAN  v.  NORTH  JERSEY  ST.  RY.  Ca 
(Supreme  Coart  of  New  Jersey.    F^>.  25,  1907.) 

1.  Stbeet  Bailboads — Cabk  of  Pedestbiah. 
It  is  the  duty  of  a  foot  paBBenger  crosanf 
a  street  containing  a  car  track  to  use  his  poircn 
of  observation  while  in  a  place  of  safety  to  dis- 
cover approaching  cars  which  may  pat  him  is 
danger. 

[BM.  Note.— For  cases  in  point  see  Cent  I>ic. 
ToL  44,  Street  Bailroad.  {{  207,  20ai 
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2.  Sauk— Obstructions  to  View. 

If  obstacles  intervene  to  prevent  obsem- 
tloB,  reasonable  pmdence  requires  delay  until 
such  observation  as  is  requisite  has  been  made. 

J  Ed.  Note. — For  eases  in  point,  see  Cent.  Die. 
.  44,  Street  Railroads.  {{  207,  20S.} 

(SyUabos  by  the  Court.) 

Error  to  Circuit  Court,  Essex  County. 

Action  by  John  V.  Hageman  against  the 
North  Jersey  Street  Railway  Company. 
Judgment  for  plaintttT.  Defendant  brings 
error.    Reversed. 

Argued  November  term,  1906,  before 
GUMHERE,  G.  J.,  and  GARRISON  and 
GARRETSON,  JJ. 

Hobart  Tattle,  for  plaintiff  In  error.  Al- 
bert G.  Pedrlck,  for  defendant  In  error. 

GARRETSON,  J.  The  plaintiff  whUe  cross- 
ing Springfield  avenne  In  Newai^  from  the 
sonth  to  the  north  side  to  board  a  car  ap- 
proaching on  the  west-bound  track  was  struck 
and  Injured  by  a  car  running  on  the  east- 
bonnd  track.  At  the  dose  of  the  plalntUTs 
case  the  defendant  moved  for  a  nonsuit  on 
the  ground  that  the  defendant's  negligence 
had  not  been  proven,  and  on  the  further 
ground  that  it  appeared  that  the  accident 
was  due  to  the  plaintiffs  contributory  negli- 
gence, and,  at  the  close  of  the  whole  case, 
the  court  was  moved  to  direct  a  verdict  for 
the  defendant  upon  the  same  grounds.  These 
motions  being  refnsed,  the  defendant  except- 
ed and  brought  this  writ  of  error. 

It  appears  in  the  evidence  of  the  plaintiff 
that  be  started  from  the  curb  on  the  south- 
side  of  Springfield  avenue,  and  about  five 
feet  flrom  the  east-bound  track,  he  looked 
west  along  the  avenue  and  saw  a  horse  with 
a  covered  wagon  approaching  10  or  12  feet 
away,  gohig  east,  partly  on  the  east-botmd 
track  and  In  the  act  of  turning  off  towards 
the  tM>nth.  The  horse  was  going  on  a  walk; 
the  horse's  forefeet  being  about  18  Inches  off 
the  track  and  the  right-hand  wheels  of  the 
wagou  also  cleared  the  track;  that  he  passed 
in  front  of  the  horse,  that  he  saw  no  car,  and 
that  he  knew  of  no  car,  until  Just  as  he  was 
stepping  off  the  east-bound  track,  a  friend 
who  was  with  him  told  him  to  look  out  for 
the  car,  and  as  he  said  that  the  car  struck 
blm;  that  be  never  saw  the  car  at  all.  He 
says  as  to  what  observation  he  made  that 
before  he  started  to  cross  he  looked  up  and 
down  the  track  and  saw  the  covered  wagon 
then  about  10  or  12  feet  from  him;  that  he 
never  saw  the  car  that  struck  him  at  all; 
that,  when  he  looked,  he  was  about  five  feet 
from  the  east-bound  track;  that  he  did  not 
stop  and  look;  that,  when  he  got  within  a 
foot  or  two  of  the  nearest  rail,  he  did  not 
remember  whether  he  looked  to  see  If  any 
car  was  coming;  that  he  did  not  remember 
seeing  any,  if  there  was  one  he  did  not  see 
It;  that  the  street  to  the  west  was  practical- 
ly straight;  that  be  did  not  look  to  see  If 


there  was  a  car  in  back  of  the  wagon;  that 
be  was  In  a  hurry  to  get  across  In  front  of 
the  car  going  west  so  as  to  catch  It;  that  his 
mind  was  Intent  on  getting  that  car,  and  that 
was  the  reason  that  he  did  not  look  to  see 
whether  there  was  anything  back  ot  the  wag- 
on; that  he  did  not  have  time  to  look  back 
there,  so  that,  if  there  was  anything  back 
there,  be  took  a  chance  of  getting  across  in 
front  of  It;  that  he  hurried  across  the  east- 
bound  track  on  a  fast  walk;  that,  when  he 
looked  west  and  saw  the  wagon,  be  did  not 
look  beyond  the  wagon  to  see  whether  any- 
thing was  coming  beyond  It  or  not;  that,  as 
the  wagon  was  turning  out,  if  he  had  taken 
particular  pains  to  look  behind  it,  he  might 
have  seen  the  car;  that  as  he  was  crossing 
the  street  his  particular  attention  was  en- 
tirely engaged  on  the  car  that  was  going  to 
Irvlngton;  that,  when  he  looked  towards  the 
west,  he  was  talking  to  his  friend  walking 
on  across.  It  Is  clear  from  this  evidence  that 
the  plaintiff  was  not  exercising  that  care 
which  Is  required  of  one  crossing  a  public 
street  upon  which  trolley  cars  are  continual- 
ly passing,  and  there  is  no  conflicting  evi- 
dence upon  the  subject  to  require  the  submis- 
sion of  this  question  to  the  jury. 

The  general  rule  requires  one  In  exercising 
his  lawful  rights.  In  a  place  where  the  exer- 
cise of  like  rights  by  others  may  put  him  in 
peril,  to  use  such  precaution  and  care  for  his 
safety  as  a  reasonably  prudent  man  would 
use  under  the  circumstances.  In  crossing  the 
roadway  a  foot  passenger  must  use  his  pow- 
er of  observation  to  discover  approaching 
vehicles  and  a  reasonable  Judgment  when 
and  bow  to  cross  without  collision.  In  such 
case  the  degree  of  care  required  exceeds  that 
required  to  avoid  collision  with  other  foot 
passengers  on  the  sidewalk,  not  because  the 
right  of  a  foot  passenger  and  the  right  of  a 
driver  of  a  vehicle  differ,  but  because  of  the 
circumstances.  The  vehicle  usually  travels 
at  a  greater  speed  which  cannot  be  so  quick- 
ly stopped  or  deviated  from  Its  course,  the 
street  car  cannot  be  deviated  from  its  track, 
while  the  passer  on  foot  may  quickly  stop, 
turn  aside  or  even  retrace  his  steps.  So  It 
may  be  generally  said  that,  if  obstacles  tem- 
porarily Intervene  to  prevent  observation, 
reasonable  prudence  would  dictate  delay  un- 
til such  observation  as  Is  requisite  has  been 
made.  Newark  Passenger  Railroad  Co.  v. 
Block,  55  N.  J.  Law,  605.  27  Atl.  1067,  22  L. 
R.  A.  374;  Brady  v.  Consolidated  Traction 
Co.,  64  N.  J.  Law,  373,  45  Atl.  805;  McGratb 
V.  North  Jersey  Street  Railway  Co.,  66  N.  J. 
Law,  312,  49  Atl.  623.  The  contributory  neg- 
ligence of  the  plaintiff  being  established  by 
evidence  which  was  uncontradicted  It  was 
error  to  submit  the  case  to  the  Jury.  Wheth- 
er the  defendant  was  guilty  of  negligence 
was,  under  the  evidence  In  the  case,  prop- 
erly submitted  to  the  jury. 

The  Judgment  below  is  reversed. 
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KILLEN  r.  NORTH  JERSHJT  ST.  RY.  00. 
(Supreme  Court  of  New  Jersey.  Feb.  25,  1907.) 
New  TBIA.L  —  Pkbsohai.  Ihjdbikb  —  Imadk- 

QDATB   Daicaqcs. 

In  an  action  for  peraonal  injuries  a  ver- 
dict for  the  plaintiff  for  substantial  damaxea 
will  not  be  set  aside  aa  inadequate  when  it  ap- 
pears that  all  the  substantial  elements  of  dam- 
age were  in  dispute  aa  to  their  extent,  and  it 
appears  that  the  verdict  may  be  the  result  of 
the  application  of  good  judfcment  to  such  con- 
ditions as  might  b*  fairly  found  from  the  evi- 
dence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  37,  New  Trial,  H  151,  152.] 

(Syllabus  by  the  Court.) 

Action  by  John  T.  KiUen  against  the  Nortb 
Jersey  Street  Railway  Company.  Verdict 
for  plaintiff.    Rule  to  show  cause  discharged. 

Argued  November  term,  1906,  before  GUM- 
MERE,  a  J.,  and  GARRISON  and  GAR- 
RETSON,  JJ. 

Collins  and  Corbln,  for  plaintiff.  JBedle^ 
Edwards  and  Holmes,  for  defendant 

OARRETSON,  J.  The  plaintiff  obtained  a 
verdict  of  $1,750  against  tbe  defendant  for 
damages  for  personal  Injuries,  and  was  al- 
lowed a  rule  to  show  cause  why  that  ver- 
dict shonld  not  be  set  aside.  The  only  rea- 
son nrged  for  setting  aside  the  verdict  la 
that  the  amount  allowed  by  the  Jury  la  In- 
adequate. 

In  Wilson  V.  Morgan  &  Bro.,  58  N.  J.  Law, 
426,  34  AtL  752,  the  court  set  aside  the  ver- 
dict of  the  Jury  In  an  action  of  tort  because 
the  mistake  was  both  definite  and  Indisput- 
able, and  the  Jury  erred  in  simple  addition. 
In  Miller  v.  D.,  L.  &  W.  R.  B.  Co.,  68  N.  J. 
Law,  428,  33  Atl.  950,  in  an  action  for  per- 
sonal injury  a  verdict  of  six  cents  damages 
was  rendered,  and  the  court  in  setting  It 
aside  says  there  Is  considerable  evidence 
showing  the  serious  character  of  the  hurt, 
and  that  It  was  painful  and  chronic.  There 
was  no  counter  evidence  on  the  subject  In 
Caswell  et  uz.  v.  North  Jersey  Street  Rail- 
way Co.,  69  N.  J.  Law,  226,  54  AU.  565,  a 
case  of  personal  Injuries  to  the  wife,  the 
Jury  rendered  a  verdict  of  $500  In  favor  of 
the  wife,  and  of  $100  in  favor  of  the  hus- 
band. The  verdict  was  sustained  as  to  the 
wife  and  set  aside  as  to  the  husband;  the 
court  saying  as  to  the  verdict  of  the  wlfe^ 
"although  a  considerable  larger  sum  could 
not  have  been  declared  to  be  excessive,  yet, 
on  the  other  hand,  tbe  amount  fixed  by  the 
jury  cannot  be  declared  Inadequate."  Tbe 
verdict  in  favor  of  the  husband  was  set  aside 
because  It  appeared  by  the  undisputed  evi- 
dence that  he  had  paid  out  or  was  legally 
liable  to  pay  out  for  medical  attendance  to 
his  wife,  necessitated  by  her  Injury  and  for 
otiier  expenses  rendered  necessary  thereby, 
a  sum  considerably  in  excess  of  the  amount 
allowed  him  by  the  Jury. 

In  tbe  present  case  the  plaintiff  was  a  pas- 
senger on  a  trolley  car  of  tbe  defendant,  and 


was  injured  by  being  thrown  from  the  rear 
platform  of  the  car  to  the  ground  when  the 
car  ran  off  the  track.  The  accident  occurred 
November  1,  1006.  The  case  was  tried  Oc- 
tober 17,  1906.  The  negligence  of  the  de- 
fendant was  established,  and  the  only  ques- 
tion in  dispute  for  the  Jury  to  determine  -was 
the  amount  of  the  damages  to  whicb  the 
plaintiff  was  entitled  by  reason  of  the  in- 
juries received  by  him.  The  only  external 
Injuries  apparent  Immediately  after  tbe  ac- 
cident was  a  condition  of  shocic,  a  lacerated 
wound  on  the  right  side  of  his  nose,  a  bruise 
and  a  scratch  on  the  bade  of  the  right  band 
and  also  on  the  left  elbow,  a  vtfy  severe 
bruise  and  sprain  of  tbe  left  loin,  that  be- 
came very  black  and  blue,  very  extensive, 
and  involved  the  entire  side.  He  was  first 
taken  to  the  hospital  after  the  Injury,  bis 
wounds  were  dressed  there,  and  he  was  tben 
taken  to  his  home  and  a  physician  called. 
who  paid  him  six  visits  extending  over  a 
period  of  11  days.  The  plaintiff  was  55  years 
old  at  the  time  of  the  acddoit,  was  a  black- 
smith working  at  his  trade,  and  on  his  -waj 
to  work  when  the  accident  happoied.  He 
had  been  working  in  Bayonne  for  tbree 
years  before  the  accident  at  wages  of  30 
cents  an  hour,  nine  hours  a  day.  At  one 
place  where  he  bad  previously  worked  be 
used  to  make  $3.25  a  day.  Physicians  called 
as  witnesses  examined  the  plaintiff — ^Dr. 
Gray  and  Dr.  McGill  the  first  part  of  Marcb, 
1906,  and  Dr.  Collins  two  weeks  before  the 
trial.  They  agreed  that  at  the  time  of  the 
trial  the  plaintiff  was  suffering  from  neuras- 
thenia; whether  resulting  from  tbe  accident 
or  not  was  a  matter  of  opinion  and  the  pbysl- 
clans  did  not  agree  about  It  It  was  also 
speculative  as  to  how  long  he  wonld  suffer 
from  this  condition,  whether  It  was  pernaa- 
nent  or  curable,  .what  treatment  he  should  re- 
ceive, and  how  long  it  would  be  necessary 
to  continue  the  treatment  to  bring  about  a 
cure.  The  elements  of  damage  which  the 
plaintiff  was  entitled  to  recover  for  were 
pain  and  suffering  past  and  future,  wa^rea 
be  had  lost  by  reason  of  the  Injury,  impair- 
ment of  earning  power  from  the  time  of  the 
accident  until  be  was  well  again,  and  mon- 
eys expended  in  bringing  about  his  cure. 
The  only  definite  sum  proved  as  damages  is 
$38  paid  to  Dr.  Gray  for  bis  attendance  at 
the  time  of  the  Injuiy.  All  the  rest  must 
depend  upon  the  application  of  good  Judg- 
ment to  such  facts  as  may  be  found  upon  a 
fair  consideration  of  contradictory  testimony. 
The  verdict  is  for  $1,750.  It  Is  for  a  sub- 
stantial sum.  We  cannot  tell  how  much  was 
given  by  the  Jury  to  each  element  of  dam- 
ages other  than  the  physician's  services.  Tbe 
others  depend  upon  the  view  of  the  testi- 
mony to  be  taken  by  the  Jury.  They  also 
were  able  to  observe  the  plaintiff  ni>on  the 
witness  stand.  His  age  was  also  for  them 
to  consider  in  reaching  a  conclusion  as  to  the 
probable  recovery,  as  to  the  length  of  time 
he  would  be  unable  to  work  at  bis  tiada^  aa 
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to  his  ability  to  perfonn  some  work  before 
and  Mfter  the  trial.  The  Jury  wag  called  w^ 
on  to  determine  whether  the  plaintiff  since 
the  accident  could  not  have  earned  wages  at 
■ome  other  employment,  and  whether  be 
oaght  not  to  have  done  so.  The  cost  of  treat* 
ment  for  the  trouble  from  which  the  plain- 
tiff was  suffering  was  to  be  gathered  from 
very  wide  estimates,  whether  it  should  be  at 
bis  borne  at  a  trifling  cost  or  away  from 
borne,  or  in  a  hospital  or  sanitarium  at  very 
different  charges. 

In  this  state  of  the  evidence  the  court  is 
nnable  to  Justify  a  conclusion  that  the 
amount  awarded  by  the  Jury  Is  inadequate 
any  more  than  they  would  be  Justified  In 
Betting  aside  the  verdict  as  excessive  if  it 
were  for  a  considerably  larger  sum. 

The  rule  to  show  cause  Is  discharged. 


HAL8BIT   BLBOTRIC  GE3NERAT0R  CO.  v. 

STATE  BOARD  OF  ASSESSORS. 
(Supreme  Court  of  New  Jersey.    Feb.  25,  1907.) 
Taxation— Corpobations—Fbarchibb   Tax- 
Exemptions. 

To  entitle  a  corporation  to  the  exemption 
from  the  franchiae  tax  on  its  capital  stock,  it 
must  appear  tliat  at  least  50  per  cent,  of  its 
capital  stock  issued  and  outstandinK  is  invest- 
ed in  mlnini;  or  mannfactnrinK  carried  on  in 
the  state ;  simply  having  a  place  leased  for  the 
purpose  of  carrying  on  a  manufacturing  busi- 
ness, but  at  which  no  business  is  carried  on, 
does  not  comply  with  the  statute. 

TEjd.  Note.— For  eases  In  point,  see  Cent  Die 
vol.  45.  Taxation,  {  387.] 

(Syllabus  by  the  C!ourt) 

Certiorari  by  the  Halsey  Electric  Genera- 
tor Company  against  the  state  board  of  asses- 
sors, to  review  an  order  as  to  a  franchise 
tax.     Tax  sustained. 

Argued  November  term,  1906,  before  PIT- 
NEY, FORT,  and  REED,  JJ. 

Arthur  Lovell  and  Howard  H.  Williams, 
for  prosecutor.  Robert  H.  McCarter,  Atty. 
Oen.,  for  defendants. 

FORT,  J.  The  prosecutor  was  assessed  a 
franchise  tax  for  the  year  1004  of  one-tenth 
of  1  per  cent  on  |3,000,000,  of  one-twentieth 
of  1  per  cent  on  $2000,000,  and  of  50  cents 
per  $1,000,000  on  $5,000,000,  being  the  sum 
of  $4,250  tax,  upon  its  entire  capital  stock  of 
$10,000,000.  This  assessment  was  objected 
to,  and  is  here  contested  because  It  is  alleged 
that  the  prosecutor  baa  at  least  50  per  cent 
of  Its  capital  stock  issued  and  outstanding 
Invested  In  mining  or  manufacturing  carried 
on  within  this  state,  thus  being  entitled  by 
our  statute,  to  an  exemption  from  this  tax. 
P.  U  1901,  p.  33. 

An  examination  of  the  proof  in  this  case 
leads  us  to  conclude  that  the  tax  was  rightly 
imposed.  We  find  from  the  evidence  that 
there  is  not  at  least  50  per  cent  of  the 
c*apital  stock  of  the  prosecutor  represented 
In  manufacturing  in  this  state.     It  Is  true 


that  the  proof  shows  that  the  ilrosecutor 
rented  a  place  at  No.  309  Pine  street  in  Jer- 
sey City  for  the  purpose  of  establishing  Its 
manufactory  prior  to  the  levying  of  the  tax 
under  review,  but  the  place  was  never  fitted 
up  and  never  occupied  in  any  sense  as  a  man- 
ufactory, nor  was  any  manufacturing  of  any 
kind  carried  on  thereat,  the  reasons  given 
being  that  the  place  rented  was  not  suited 
to  their  purposes  and  hence  they  determined 
to  purchase  property  for  factory  purposes. 
Subsequently  such  purchase  was  made,  but 
the  factory  thus  purchased  was  not  occupied 
nor  was  any  business  carried  on  in  it  at  the 
time  fixed  by  statute  for  the  levying  of  the 
tax  imposed  on  the  franchise  in  this  case 
There  is  no  ground  for  setting  aside  the 
tax  in  this  case  and  it  was  rightly  imposed. 
The  tax  is  sustained. 


MAYOR.  ETa,  OP  CITY  OP  VINE3iAND  v. 

DENOPLIO. 
(Supreme  Court  of  New  Jersey.    Feb.  25,  1907.) 

1.  JUBT— RiOHT  TO  JUBT  TBIAL— PBKPATMBNT 
OF  FeBS. 

The  defendant's  right  to  a  trial  by  jury, 
reserved  to  him  under  section  12  of  tlie  borouKh 
act  of  April  24,  1897  (P.  L.  p.  291),  in  cer- 
tain cases  of  alle((ed  violation  of  boroueb  or- 
dinances therein  designated,  cannot  be  made  to 
depend,  without  legislative  authority,  upon  the 
defendant's  prepayment  of  the  jury  fees. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  81,  Jury.  ID  174,   176.] 

2.  Same. 

The  word  "may,"  contained  In  the  Jury 
clause,  which  reads,  "there  may  be  a  trial  by 
jury,"  is  mandatory  in  effect,  and  not  permis- 
sive  only. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  31,  Jury,  I  152.] 

8.  Same. 

The  conviction  of  defendant  by  the  record- 
er, sitting  without  a  jury,  after  the  same  was 
regularly  demanded,  is  set  aside,  with  costs. 
(Syllabus  by  the  Court) 

Ortlorarl  to  Recorder's  (3ourt  of  VIneland. 

Prank  Denoflio  was  convicted  of  a  viola- 
tion of  an  ordinance  of  the  city  of  VIneland, 
and  brings  certiorari.    Reversed. 

Ar^ed  November  term,  1906,  before 
SWAYZB,  TRBNCHARD,  and  HENDRICK- 
SON,  JJ. 

Edwin  P.  Miller,  for  prosecutor.  Herbert 
C  Bartlett,  for  defendant 

HENDRICKSON,  J.  The  prosecutor  was 
convicted  before  the  recorder  of  the  borough 
of  VIneland  of  acting  disorderly  and  creating 
a  great  disturbance  upon  one  of  the  streets 
of  the  borough.  In  violation  of  one  of  its  or- 
dinances. The  recorder  imposed  a  fine  of 
$10  and  costs,  or  commitment  if  unpaid,  to 
the  county  Jail  for  the  term  of  30  days.  One 
of  the  principal  grounds  upon  which  the  va- 
lidity of  the  conviction  is  challenged  Is  the  re- 
fusal of  the  recorder  to  allow  a  trial  by 
Jury,   except  upon  prepayment  of  the   jury 
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fees  by  the  defendant,  and,  this  being  re- 
fused, bis  proceeding  to  bear  tbe  cause 
wltbout  a  jury,  and  rendering  tke  judgment 
complained  of.  Tbe  right  to  a  jury  Is  claimed 
by  virtue  of  a  paragraph  of  sectloa  12  of 
the  borough  act  of  April  24,  1897  (P.  h.  p. 
291),  which  reads:  "In  all  cases  where  the 
fine  or  penalty  shall  exceed  twenty  dollars, 
or  where  the  punishment  shall  be  Imprison- 
ment for  a  term  exceeding  seven  days,  there 
may  be  a  trial  by  jury,  to  be  conducted  as 
In  cases  now  triable  In  courts  for  the  trial 
of  small  causes."  Section  11  of  said  act 
also  directs  that  proceedings  to  recover  a 
penalty  for  the  violation  of  an  ordinance 
shall  be  regulated  and  conducted  In  the  man- 
ner prescribed  in  the  act  constituting  courts 
for  the  trial  of  small  causes. 

It  Is  conceded  that  the  charge  in  this  case 
Is  embraced  within  the  class  of  cases  re- 
ferred to  In  said  section  (12),  and  hence  the 
only  question  under  this  point  Is:  Was  the 
recorder  justified  In  denying  to  the  prose- 
cutor a  trial  by  jury  under  the  circuno- 
stances,  and  proceeding  to  hear  the  cause 
himself?  It  Is  also  conceded  that  there 
was  no  legislative  authority  to  Impose  the 
prepayment  of  the  jury  fees  by  a  defendant 
as  a  condition  precedent  to  the  issuance  of  a 
venire.  This  question  seems  to  be  settled 
in  favor  of  the  prosecutor's  contention  by 
previous  adjudications  in  this  court.  It  was 
held  In  Clayton  v.  Clark,  65  N.  J.  I<aw,  639, 
26  Atl.  795,  a  case  beard  in  a  district  court, 
that  a  demand  for  a  jury  made  by  the  de- 
fendant at  the  proper  time  deprives  the 
court  of  jurisdiction  to  try  the  cause  other- 
wise than  by  a  jury ;  and  that  such  a  demand 
gives  the  defendant  tbe  right  to  a  trial  by 
jury  without  prepayment  of  costs  or  to  have 
the  action  against  him  dismissed.  And  In 
MacKenzie  v.  Gilbert,  69  N.  J.  Law,  184,  54 
Atl.  524,  the  same  principle  was  laid  down 
as  applying  to  courts  for  the  trial  of  small 
causes.  It  Is  not  seriously  contended  on 
behalf  of  tbe  defendant  borough  but  that 
the  cases  cited  must  settle  the  controversy 
now  here,  unless  tbe  case,  subjudice,  can  be 
distinguished. 

The  contention  of  defendant  is  that  It  Is 
diatlngnlshable.  The  argument  Is  that  tbe 
language  of  the  jury  clause  of  the  borough 
act,  before  dted,  particularly  the  words, 
"there  may  be  a  trial  by  Jury,"  Is  not  Im- 
perative, but  permissive  only,  leaving  it 
optional  with  tbe  magistrate  or  recorder  to 
grant  or  refuse  a  trial  by  jury  for  viola- 
tion of  ordinances  and  other  petty  offenses 
within  their  jurisdiction,  in  the  exercise  of  a 
reasonable  discretion.  But  we  are  unable  to 
place  such  a  construction  upon  tbe  clause 
In  question.  It  will  be  observed  that  tbe 
clause  In  question  says,  "in  all  cases"  within 
the  class  named,  there  may  be  a  trial  by  jury, 
and  a  settled  canon  of  construction  is  that, 
where  a  statute  directs  the  dointf  of  a  thing 
for  the  sake  of  justice  or  public  good,  the 
word  "may"  will   be  construed  as  manda- 


tory. And,  since  this  statute  we  are  con- 
sidering conserves  a  public  right  guarantied 
by  the  Constitution,  it  la  clearly  wltbln  the 
rule  here  cited.  Bex  v.  Barlow,  2  Salk.  609 ; 
Davison  v.  Davison,  Adm'rs,  2  Harr.  169; 
20  Am.  ft  Eng.  Bnc.  of  L.  242,  note  1. 

Having  determined  this  point  in  favor  of 
the  prosecutor,  we  need  not  discuss  the  other 
grounds  alleged  for  reversal. 

Tbe  judgment  is  reversed,  wltb  costs. 


VOORHEB8  V.  BOROUGH  OF  ANGLESEA 

et  al. 
(Supreme  Court  of  New  Jersey.    Feb.  K,  1907.) 
Taxation— Sale  fob  Taxks— Powkb  or  Bob- 

OUOB  COIXKCTOB. 

Under  tbe  tax  laws  since  the  levtaion  of 
1903  and  prior  to  the  act  of  1906  (P.  L.  1906. 
p.  14),  a  borongb  collector  was  without  power 
to  sell  land  for  taxes  after  he  had  ceased  to 
hold  the  office  of  collector. 

(Syllabus   by   the  OoortJ 

Certiorari  by  Harrison  H.  Voorhees  against 
the  borough  of  Anglesea  and  others  to  set 
aside  a  sale  of  land  for  taxes.  Sale  set  aside 
on  condition  that  the  amount  due  be  paid  to 
the  bolder  of  tbe  tax  lien. 

Argued  November  term,  1906,  before  HEN- 
DRICKSON,  SWATZB,  and  TRBNOHAKD. 
JJ. 

H.  H.  Voorhees,  pro  se.  J.  Splcer  Leamlnf; 
for  defendant 

SWATZE,  J.  The  prosecutor  seeks  to  set 
aside  a  sale  of  land  for  taxes.  The  objec- 
tions urged  to  tbe  sale  In  the  prosecator's 
brief  are  the  failure  of  the  borough  clerk 
to  certify  to  the  collector  the  amount  re- 
quired to  be  paid  to  redeem  the  land  from  a 
tax  sale  which  had  been  made  to  the  borough, 
and  because  the  borough  collector  had  resign- 
ed more  than  a  month  prior  to  the  sale  of  the 
land  by  him.  The  argument  on  behalf  of 
the  borough  Is  that  a  warrant  for  the  sale  of 
the  land  had  been  Issued  to  the  collector 
prior  to  his  resignation  of  his  office,  and  It 
is  assumed  that  he  had  authority  to  execute 
that  warrant  In  answer  to  the  objection 
that  the  clerk  failed  to  certify,  as  required 
by  the  fifty-third  section  of  the  revised  tax 
act  (P.  U  1903,  p.  428),  it  is  said  that  the  col- 
lector at  the  time  of  the  sale  was  himself 
tbe  clerk,  and  that  it  would  be  an  idle  form 
for  him  to  make  a  certificate  to  himself.  Tbe 
serious  difficulty  which  we  find  in  the  case  is 
tbe  fact  that  the  term  of  the  collector  bad 
expired  by  resignation  prior  to  the  sale. 
Under  the  act  of  1879  and  tbe  supplements 
thereto,  a  warrant  was  required  to  be  Issued 
to  tbe  collector,  and  he  was  authorized  to  con- 
tinue proceedings,  to  the  end  in  case  his 
term  expired  before  he  had  completed  his 
duty  under  the  warrant  (Gen.  St  p.  3353, 
{  331:  p.  3357,  i  359),  but  these  acts  were 
repealed  by  the  act  of  1903  (P.  L.  1903, 
pp.  436,  439,  440),  and  the  revised  tax  act 
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provided  for  a  more  simple  procednre  with- 
out warrant  (P.  L.  1903,  p.  427,  8  51),  and 
It  omits  the  provisions  authorizing  the  col- 
lector to  contlnne  his  proceedings  after  his 
term  of  oflSce  had  expired.  It  was  not  until 
1906  that  the  successor  of  the  collector  In 
such  cases  was  authorized  to  execute  and 
perform  the  powers  and  duties  devolving 
upon  the  office  (P.  L.  1906,  p.  U).  We  find 
no  other  statutory  authority,  and  this  act  is 
Inapplicable  since  It  was  not  approved  until 
after  the  sale  in  the  present  case.  The  pro- 
ceedings are  therefore  defective  and  must  be 
set  aside. 

No  question  is  raised  as  to  the  validity  of 
the  assessment  itself,  and  the  taxes  are  Just- 
ly due.  The  sale  mnst  therefore  be  set  aside 
on  condition  that  the  amount  due  shall  be 
paid  to  the  holder  of  the  tax  Hen  (P.  L. 
1903,  p.  433,  g  60).  This  will  include  all  the 
costs  properly  Incurred,  but  not  the  cost  of 
the  tax  warrant  to  the  collector  or  the  pro- 
ceedings thereunder. 

The  prosecutor  is  entitled  to  the  costs  of 
the  certlorarL 


BTRNB  V.  SUPREME  CIRCLE  BROTHER- 
HOOD OF  THE  UNION. 
(Supreme  Court  of  New  Jersey.    Feb.  25,  1907.) 
BBNxnoiAi.  Associations  —  Expulsion  or 

Membkb — Right  to  Hxabino. 

Eizpulsion  from  an  association  bavin);  a 
benefit  fund,  in  which  tlie  members  are  entitled 
to  participate  is  a  quasi  judidtl  proceeding,  of 
whick  tke  accused  member  is  entitled  to  have 
specific  notice  and  an  opportunity  to  he  heard 
in  his  defense  upon  a  specified  charge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  6.  Beneficial  Associations,  {  14.] 

(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation 
of  Joseph  Byrne,  for  a  writ  of  mandamus 
to  the  Supreme  Circle  Brotherhood  of  the 
Union.    Writ  granted. 

Argued  November  term,  1906,  before  GUM- 
MBRE,  C.  J.,  and  GARRISON  and  GAR- 
RBTSON,  JJ. 

Edwin  R.  Walker,  for  relator.  John  F. 
Hamed,  for  defendant 

GARRISON,  J.  The  relator  seeks  by  man- 
damus to  be  reinstated  in  a  benevolent  as- 
sociation from  which  he  was  expelled.  On 
the  relator's  original  application  for  such 
writ,  the  following  memorandum  was  filed: 

"Per  Curiam.  The  relator  applies  for  a 
writ  of  mandamus  to  compel  the  respond- 
ent to  reinstate  him  In  its  order,  from  which 
be  was  expelled  for  persistently  refusing  to 
•tate  his  age  to  an  officer  instructed  by  the 
Supreme  Circle  to  obtain  such  information. 
The  state  of  facts  before  us  is  too  meager 
to  enable  as  to  decide  whether  this  la  a  prop- 
er case  for  mandamus.  An  alternative  writ 
will  therefore  be  allowed,  and,  upon  the  re- 
turn to  this,  if  fully  and  properly  made,  the 
case  can  intelligently  be  dealt  with." 


In  conformity  with  this  decision  an  alter- 
native writ  issued,  and  we  have  now  before 
us  the  answer  of  the  defendant  thereto.  By 
such  answer  It  appears  that  upon  the  re- 
lator's persistence  in  his  refusal  or  failure 
to  furnish  information  as  to  his  age  he  was 
notified  that  unless  such  Information  was 
furnished  by  a  day  certain  his  refusal  would 
be  communicated  to  the  trustees  and  "that 
they  would  take  such  action  as  is  warranted 
under  section  23,  article  XVI  of  the  death 
benefit  fund  laws  of  the  said  defendant  com- 
pany."   This  section  reads  as  follows: 

"23.  The  trustees  shall,  from  time  to  time, 
strike  from  the  roll  and  expel  from  the  fund 
all  persons  unlawfully  or  improperly  on  the 
roll,  or  who  refuse  to  comply  with  any  law- 
ful requirements  concerning  the  same." 

Subsequently  the  trustees,  having  been 
notified  at  the  time  stated  of  the  relator's 
"failure  to  furnish  the  date  of  bis  birth,  did 
consider  the  same,  and  the  said  relator  not 
appearing  to  show  cause  why  he  should  not 
be  stricken  from  the  list  of  members  for 
failure  to  comply  with  the  requirements  of 
the  said  trustees,  they  did,  on  the  lltb  day 
of  November,  1904,  expel  the  relator  from 
membership  in  the  death  benefit  fund,  and 
strike  his  name  from  the  roll  of  member- 
ship." 

We  think  that  the  proceeding  thus  set 
forth  was  not  a  lawful  mode  of  expelling  a 
member  for  the  cause  stated.  The  relator's 
right  to  participate  in  the  fund  In  question 
was  a  property  right,  hence  his  expulsion  In- 
volved more  than  a  mere  matter  of  discipline. 
It  was  a  quasi  Judicial  proceeding.  The  relat- 
or became  a  member  of  the  order  and  of  the 
benefit  fund  In  1897,  and  at  that  time  com- 
plied with  all  the  requirements  then  in  force, 
which  Included  a  precise  statement  of  the 
day  and  year  of  his  birth.  In  1903  the  laws 
of  the  order  were  amended  by  providing 
that  the  trustees  might  strike  from  the  roll 
and  expel  all  persons  unlawfully  on  the  roll 
or  who  should  refuse  to  comply  with  any 
lawful  requirement  concerning  the  same. 
Whether  the  regulation  that  the  relator  re- 
state his  age  was  such  a  lawful  requirement, 
whether  he  was  bound  by  the  amendment 
to  the  by-laws  adopted  after  his  rights  to  the 
benefit  fund  had  accrued,  whether  he  had 
any  explanation  or  defense  for  his  failure 
to  comply  with  such  requirement,  and  wheth- 
er he  had  in  fact  so  failed  were  all  matters 
for  Judicial  determination  in  the  concrete 
case.  When  the  relator  was  notified  that, 
upon  his  failure  to  answer  the  question  that 
was  put  to  him,  the  trustees  would  "take 
imch  action  as  article  16  warranted"  be  was 
Justified  in  supposing  that  such  action  would 
be  In  the  form  of  a  trial  in  which  he  would 
have  the  benefit  of  a  specification  of  the  pre- 
cise offense  with  which  he  was  charged,  no- 
tice of  the  time  and  place  when  such  charge 
would  be  proved  against  him,  and  an  oppor- 
tunity to  be  heard  In  his  defense.  In  a  qna«l 
Judicial    proceeding    affecting    his   property 
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rights  the  relator  waa  entitled  to  these  pro- 
tections. 3  Am.  &  Eng.  Ency.  1073,  and  cases 
cited. 

It  does  not  appear  from  the  answer  of  the 
defendant  that  these  rights  were  secured  to 
him.  The  alternate  writ  was  expressly  al- 
lowed In  order  to  enable  the  defendant  to 
state  fnlly  the  grounds  on  which  it  justified 
Its  action.  We  must  assume  that  it  has 
done  so.  Upon  the  facts  stated  in  the  an- 
swer to  the  alternate  writ,  the  relator  was 
Improperly  expelled,  and  is  therefore  entitled 
to  a  peremptory  mandamns  requiring  the  de- 
fendant to  reinstate  him  in  Its  order  and 
benefit  fond. 


SMITH  et  al.  r.   McDONALD  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Feb.  2,   1007.) 

Descent   ako   Distbibution  —  Rights   of 

Cousins. 

Under  the  statute  of  distributions,  as 
amended  in  1899  by  striking  out  tlie  proviso 
limiting  representation  to  brothers'  and  sisters' 
children,  where  the  Intestate's  livinK  next  of 
kindred  are  all  first  cousins,  the  estate  is  to 
be  distributed  amoni;  the  living  first  cousins,  and 
the  descendants  of  deceased  first  cousins  per 
stirpes.  The  descendants  of  Kreat-great-;;rand- 
parents  and  of  great-uncles  and  ereat-aunts, 
who  do  not  come  within  this  description,  are 
excluded. 

[Ed.  Note.— For  cases  in  point,  see  Out  Dig. 
vol.  16,  Descent  and  Distribution,  U  111-120.] 

(Syllabus  by  the  Court) 

Appeal  from  Prerogative  Court 
Action   by   Aaron   O.    Smith   and  others 
against    James    C.    McDonald    and    others. 
Judgment  for  defendants,  and  plalntifTs  ap- 
peal.     Afflrmed. 
See  61  Atl.  453. 

Samuel  Kallsch  and  Frederick  E.  Hodge, 
for  appellants.  Edward  S.  Atwater,  Elwood 
C.  Harris,  George  T.  Parrott,  Condlct,  Oon- 
dict  &  Boardman,  Raymond  &  Van  Blarcom, 
and  Frederic  M.  P.  Fearse  (Joseph  O.  Kam- 
■merlobr,  Samuel  Ware  Packard,  and  De. 
Forest  M.  Neice,  on  their  brief),  for  respond- 
ents. 

8WAYZB,  J.  This  case  necessitates  for  the 
first  time  in  this  court  a  construction  of  the 
statute  of  distributions  as  amended  in  1899. 
The  controversy  is  between  living  first  cous- 
ins of  Cornelia  B.  Halsey  and  descendants 
of  deceased  first  cousins  on  one  side,  and 
descendants  of  deceased  great-great-grand- 
parents and  of  great-uncles  and  great-aunts 
on  the  other  side.  Tbe  orphans'  court  order- 
ed a  distribution  amongst  the  living  first 
cousins  and  descendants  of  deceased  first 
cousins  per  stirpes,  to  tbe  exclusion  of  de- 
scendants of  great-great-grandparents  and 
of  great  uncles  and  aunts.  This  decree  was 
afflrmed  by  tbe  prerogative  court,  and  an 
appeal  taken. 

We  are  without  help  from  authority.  Prior 
to  1S99  this  question  could  not  have  arisen. 


The  statute  of  distributions  as  It  had  stood 
for  centuries,  following  the  law  of  Justinian, 
nearly  1,400  years  old,  excluded  r^resenta- 
tlon  among  collaterals  beyond  brothers'  and 
sisters'  children.  In  our  statute  this  limita- 
tion was  Introduced  at  the  end  of  the  para- 
graph giving  a  moiety  to  tbe  widow,  instead 
of  at  the  beginning  of  the  paragraph  pro- 
viding for  distribution  where  there  was  no 
widow,  as  in  the  statute  of  Charles  II  (2 
Williams  on  Executors  [6th  Am.  Ed. ;  1594]); 
but  this  court  held  In  Davis  v.  Vanderveer, 
23  N.  J.  Eq.  658,  that  the  limitotion  waa  ap- 
plicable in  a  case  where  the  intestate  left 
no  widow.  The  only  change  made  by  tbe 
Legislature  In  1899  was  the  omission  of  the 
proviso  containing  this  limitation  (P.  L.  1899, 
p.  204)  in  subdivision  2  of  section  169  of  the 
Orphans'  Ciourt  Act  1898  (P.  L.  p.  715).  Sec- 
tion 168  and  the  other  subdivisions  of  section 
169  were  left  imchanged. 

The  most  important  section  to  be  consider- 
ed In  construing  the  act  is  section  168;  for, 
as  Lord  Hardwicke  said  in  Evelyn  t.  Evelyn, 
3  Atkins,  762:  "The  rules  laid  down  after 
the  general  direction  In  the  act  are  only  so 
many  specifications  of  particular  cases."  To 
reach  a  correct  result,  section  168  and  those 
portions  of  section  169  which  are  applicable 
must  be  read  together.  Section  168  directs 
the  court  to  order  a  Just  and  equal  distribu- 
tion to  the  next  of  kindred  to  the  intestate 
in  equal  degrees,  or  legally  representing  their 
stocks,  each  according  to  his  or  her  respective 
right  pursuant  to  the  laws  in  such  cases  and 
the  rules  and  limitations  hereinafter  set 
down.  Those  rules  and  limitations,  as  far 
as  material  to  the  present  case,  direct  a  dis- 
tribution to  the  next  of  kindred.  In  equal 
degree,  of  or  unto  the  Intestate  and  their 
legal  representatives  as  aforesaid.  The 
words  "as  aforesaid"  seem  to  have  been  -osed 
to  direct  attention  to  the  limitation  upon  tlie 
right  of  representation  among  collaterals 
which  has  been  stricken  out,  and  they  prob- 
ably no  longer  serve  any  useful  purpose.  The 
distribution,  to  comply  with  the  statute,  must 
answer  the  following  requirements:  It  must 
l>e  Just  and  equal.  It  must  be  to  the  next  of 
kin  in  equal  degree  "and  their  representa- 
tives." It  must  be  to  each  according  to  hla 
or  her  respective  right  It  must  be  pursuant 
to  tbe  rules  and  limitations  of  the  act  The 
words  "Just  and  equal"  are  perhaps  a  little 
difficult  to  explain.  In  one  sense  any  dis- 
tribution authorized  by  the  statute  would 
be  Just;  for  prior  to  tbe  statute  the  next  of 
kin  were  without  right  to  share  in  the  per- 
sonal estate.  2  Williams  on  Bzecators,  1591. 
Ordinary  y.  Cooley,  30  N.  J.  Law,  271,  opinion 
of  Justice  Vredenburgh.  But  the  word  would 
have  been  quite  superfluous  if  nothing  more 
had  been  meant  than  a  compliance  with  tlie 
statute.  I  think  it  bad  another  meaning 
and  referred  to  that  natural  right  inherent 
in  propinquity  of  blood  mentioned  by  Chief 
Justice  Beasley  In  Taylor  t.  Bray,  32  N.  J. 
Law,  184,  and  in  Schenck  v.  YaU,  24  N.  J.  Bq. 
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551.  Whatever  the  law  may  be.  It  cannot  be 
denied  that  a  general  sense  of  justice  favors 
the  rights  of  blood,  and  this  sense  of  justice, 
as  the  Chief  Justice  said,  appears  In  the  gen- 
eral scheme  of  our  laws  on  the  subject  of 
descent  and  distribution.  Tested  by  this 
sense  of  Justice,  the  first  cousins  and  their 
descendants  seem  nearer  In  blood  than  great- 
great-grandparents  and  their  descendants,  al- 
though great-great-grandparenta  and  cousins 
are  alike  related  in  the  fourth  degree.  The 
reasons  are  that  great-great-grandparente  be- 
long to  so  remote  a  generation  that  they  are 
bardly  likely  to  have  been  known  personally 
to  the  Intestate,  and  even  their  names  are 
probably  forgotten.  Tbelr  descendants  nat- 
urally become  so  numerous  and  so  scattered 
that  the  intestate  seldom  can  have  known 
tbem,  or  even  have  been  aware  of  the  re- 
lationship, and  the  passing  of  three  genera- 
tions makes  proof  of  kliisblp.  difficult.  We 
have  no  reason  to  doubt  the  statement  in  ap- 
pellants' brief  that  hardly  40  per  cent  of  the 
claimants  who  have  be^i  excluded  from  shar- 
ing In  this  estate  will  be  able  to  legally  prove 
that  they  are  representatives  of  an  ancestor, 
who.  If  living,  would  have  stood  in  equal 
degree  of  kinship  to  the  Intestate  as  the  liv- 
ing first  cousins.  Cousins,  on  the  other  hand, 
are  ordinarily  contemporaries  of  the  intes- 
tate, are  known  to  blm,  and  their  relationship 
recognized,  while  the  descendants  of  first 
cousins,  belonging  to  a  younger  generation, 
are  more  naturally  looked  on  as  having  a 
spes  accrescendl,  to  use  Lord  Hardwlcke's 
expression  in  £>velyn  v.  Evelyn. 

Again,  there  are  eight  pairs  of  great-great- 
grandparents,  and  hence  at  least  eight  stocks 
with  which  the  cousins  must  share,  if  the  ap- 
pellants' contention  Is  sound.  In  a  perfectly 
conceivable  and  not  improbable  case,  the  In- 
testate may  have  but  one  cousin.  To  adopt 
a  construction  which  would  give  to  that  cous- 
in only  one-ninth  of  the  estate,  and  distribute 
eight-ninths  to  remote  relatives,  would  lead 
to  a  result  which  must  shock  the  sense  of 
Justice  of  most  men.  Yet  that  is  an  under- 
statement of  the  difficulties  to  which  the  con- 
struction would  lead;  for  one  of  each  pair 
of  great-great-grandparents  may  have  remar- 
ried after  the  death  of  the  spouse,  and,  since 
the  half  blood  share  in  the  personal  estate 
with  the  whole  blood,  there  may  be  16  stocks 
to  share  with  the  cousin.  Such  considerations 
have  had  weight  with  the  courts  In  decided 
cases.  The  rights  of  brothers  and  sisters 
depend  upon  the  same  language  of  the  stat- 
ute as  the  rights  of  cousins.  They  take  as 
next  of  kin  in  the  second  degree ;  but  grand- 
parents are  also  in  the  second  degree,  and  it 
has  been  contended  that  the  four  grand- 
parents were  entitled  to  share  with  brothers 
and  sisters.  2  Kent,  423.  They  would  be  en- 
titled to  share  upon  the  bare  words  of  sec- 
tion 169,  subd.  3 ;  but  it  was  decided  in  Eng- 
land in  several  cases  prior  to  our  Revolution 
that  grandparents  did  not  share  with  brothers 
and    sisters.     Lord   Wlnchelsea   v.    NordifC 


(1686)  2  Freeman,  95.  Pool  v.  Wishaw  (1708) 
and  Norbury  v.  Richards,  cited  in  EJvelyn  v. 
Evelyn,  3  Atkins,  762.  This  construction  was 
so  thoroughly  satisfactory  that  the  cases  seem 
never  to  have  been  taken  to  an  appellate  court ; 
and  we  In  this  state  have  acquiesced  so  en- 
tirely that,  although  the  case  must  have  aris- 
en, no  one  seems  ever  to  have  mooted  the 
question  in  court  Xet  the  only  foundation 
In  reason  for  excluding  the  grandparents  is 
the  sense  of  natural  Justice  which  the  framer 
of  the  statute  had  in  mind  when  he  required 
the  distribution  to  be  Just.  If  no  rule  or  limi- 
tation of  the  statute  militates  against  such  a 
construction,  the  Just  distribution  required 
by  section  168  would  favor  the  respondents 
in  this  case.  The  distribution  must  also  be 
equal.  The  equality  Is,  of  course,  not  an  ab- 
solute equality  of  shares,  but  an  equality  ac- 
cording to  the  respective  rights  of  each  and 
the  rules  and  limitations  of  the  statuta  It 
seems  quite  improbable  that  the  legislators 
could  have  intended  that  those  standing  in 
the  same  relationship  to  the  Intestate  should 
receive  unequal  shares;  yet  that  Is  the  in- 
evitable result  of  the  construction  for  which 
the  appellants  contend.  A  cousin  who  is  re^ 
lated  only  through  a  single  parent,  an  uncle, 
or  aunt  would  get  a  single  share.  A  cousin 
related  through  both  father  and  mother,  both 
parents  being  descended  from  the  great-great- 
grandparents,  would  receive  a  share  not  as 
the  child  of  one  of  his  parents  only,  but  as 
representative  of  the  great-great-grandparents 
on  both  sides.  A  cousin  whose  grandparents 
were  also  related  through  the  great-great- 
grandparents  (as  they  may  well  be,  since  cous- 
ins are  allowed  to  Intermarry)  would  receive 
an  additional  share  by  way  of  representation, 
through  each  of  his  grandparents;  for  each 
must  share  in  the  distribution  according  to 
his  or  her  respective  right  The  compli- 
cation is  increased  by  the  fact  that  there  are 
eight  pairs  of  great-great-grandparents.  It 
is  impossible  to  conceive  the  result  of  the 
intermarriages  of  three  generations.  What 
they  must  be  Is  well  indicated  by  a  note  In 
2  Blackstone,  203.  It  is  only  Intermarriages 
which  prevent  the  number  of  ancestors  from 
actually  doubling  with  each  generation  as  we 
go  back.  An  interesting  iiluBtration  of  the 
surprising  effects  of  intermarriages  is  given 
in  a  genealogical  table  of  the  descendants  of 
William  the  Silent  In  Frederic  Harrison's 
Biography,  Appendix  A.  These  difficulties, 
which  present  themselves  when  the  next  of 
kin  are  of  the  fourth  degree,  would  be  in- 
creased many  times  if  the  next  of  kin  were 
first  cousins  once  removed  (the  fifth  degree)  or 
second  cousins  (the  sixth  degree).  These 
cases  may  not  improbably  arise,  and,  if  the 
appellants  are  right  we  must  in  one  case  go 
badi  to  great-great-great-grandparents,  32  in 
number,  and  In  the  other  case  to  great-great- 
great-great-grandparents,  64  in  number. 
Neither  the  Justice  nor  the  equality  eontem 
plated  by  section  168  would  be  practicable 
under  such  a  construction  of  section  169.    It 
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ls probable  that  It  was  because  of  the  fore- 
Bight  of  these  difficulties  that  the  rule  limit- 
Ine  r^resentation  was  adopted  by  Justinian 
and  retained  so  many  caituries. 

In  spite,  hAwever,  of  these  difficulties,  tbe 
just  and  equal  distribution  of  the  statute  is 
subject  to  tbe  rules  and  limitations  of  section 
169,  and,  if  the  language  of  that  section  re- 
quires the  construction  put  upon  It  by  the  ap- 
pellants, justice  and  equality  must  yield  to 
the  command  of  the  Legislature.  The  stat- 
ute of  distributions,  says  Lord  Hardwicke  In 
Stanley  v.  Stanley,  1  Atkins,  455,  is  very  in- 
correctly x>enned,  and  must,  therefore,  be  con- 
strued according  to  the  intent  and  meaning  of 
the  Legislature.  This  Incorrectness  Is  con- 
spicuous in  the  proYlsions  now  to  be  consider- 
ed. Section  16S  directs  distribution  to  the 
next  of  kindred  of  equal  degrees  or  legally 
representing  their  stocks.  The  expression  Is 
erldently  elliptical.  The  words  "next  of  kin- 
dred" must  mean  living  persons;  but  there 
is  nothing  to  indicate  what  word  is  qualified 
by  the  participial  expression  "legally  repre- 
senting." It  cannot,  of  course,  be  living  next 
of  kindred.  Representatives  In  this  sense  of 
living  persons  would  be  as  anomalous  as  am 
heir  of  a  living  person.  The  class  designat- 
ed to  take  by  way  of  representation  must  be 
those  persons  who  represent  the  same  stock 
or  same  class  of  persons  as  the  living  neit  of 
kindred.  The  same  difficulty  Is  presented 
by  the  words  of  section  169,  subdivision  3, 
"their  legal  representatives."  The  pronoun 
"their"  naturally  refers  to  the  next  of  kin- 
dred, but  since  the  next  of  kindred  must  be 
living  persons ;  and,  since  living  persons  can 
have  no  representatives  In  the  sense  of  this 
act,  the  words  must  mean  "the  legal  repre- 
sentatives of  the  next  of  kin  who  are  dead." 
This  .may  refer  to  the  dead  next  of  kin  who 
were  of  the  same  degree  as  the  living,  or  it 
may  mean  the  representatives  of  those  dead, 
who,  If  living,  would  answer  the  same  de- 
scription as  the  actually  living  next  of  kin. 
In  the  former  case  it  is  the  degree  of  kinship 
that  is  to  be  represented.  In  the  latter  it  is 
the  class  of  persons  designated  (in  this  case, 
first  cousins)  that  is  to  be  represented.  We 
agree  with  the  learned  judge  of  the  orphans' 
court  that  the  latter  is  the  true  meaning. 
We  see  no  difficulty  in  the  language  of  sec- 
tion 169  to  prevent  this  construction  and  the 
considerations  already  dwelt  upon  at  length 
persuade  us  that  we  ought  to  adopt  that  con- 
struction which  will  best  tend  to  promote  the 
objects  so  clearly  stated  in  section  168. 
Adopting  this  construction,  subdivision  3  of 
section  169  may  be  read  for  the  purpose  of 
tills  case  as  follows:  "And,  in  case  there  be 
no  child,  then  to  the  cousins  of  or  unto  the 
intestate  and  their  l^^al  representatives." 

It  was  argued  on  behalf  of  the  respondents 
that  the  cousins  represented  the  stock  of  the 
grandfather,  and  the  descsidants  of  great- 
uncles  the  stock  of  the  great-grandfather, 
and  that  the  cousins  were  therefore  nearer 
of  Un  by   virtue  of   representation.     This 


view  of  the  doctrine  of  representation  seefu 
to  have  been  that  of  Blackstcne;,  bat  It  'j 
not  in  harmony  with  the  views  expreaed  by 
Chief  Justice  Beasley  for  this  court  Ln 
Scbenck  v.  Vail,  24  N.  J.  Bq.  538,  and  Sinitt 
V.  Gaines,  36  N.  J.  Eq.  297.  In  our  jodgmeK 
the  stock  to  be  represented  U  neither  tlie 
stock  of  the  grandfather  nor  of  the  great- 
grandfather but  the  stock  of  first  cm^ii! 
who  are  the  class  designated  by  the  vtopSi 
"next  of  kindred."  This  construction  glva 
effect  to  the  change  which  the  Li^islatHR 
evidently  meant  to  Introduce  Into  tbe  stat- 
ute as  Mr.  Justice  Reed  held  when  fidtting  u 
Vice  Chancellor  (FIsk  v.  Fisk,  60  N.  J.  Eq. 
195,  46  Atl.  538),  and  we  think  gives  all  tte 
^ect  It  was  meant  to  hava  The  Legialatnre 
must  have  been  aware  of  tbe  settled  coe- 
Btruction  of  the  statute  which  excluded 
grandparents  from  sharing  with  biotbm. 
and  could  hardly  have  avoided  the  inference 
that  a  similar  construction  vvould  exclude 
great-great-grandparents  and  their  re^xvsen- 
tatives  from  sharing  with  cousins.  We  far. 
to  see  anything  In  the  language  of  the  stat- 
ute or  the  relationship  which  would  Jnstifr 
one  construction  and  not  justify  the  otber. 
It  may,  indeed,  be  urged  that  we  adopted  tbe 
construction  from  England;  but  tbe  ques- 
tion when  first  presented  to  tbe  Engliaii 
courts  was  purely  a  question  of  alatuton' 
construction,  and  the  Legislature  was  war- 
ranted in  supposing  that  we  wonld  follow  tbr 
same  construction  when  dealing  wltb  a  sim- 
ilar question.  We  ought  not  to  asaome  that 
tbe  Legislature  wonld  knowingly  Iiave  creat- 
ed the  difficulties  attending  a  novel  construc- 
tion of  language  which  had  been  constroed 
In  one  way  by  the  English  courts  for  300 
yearB. 

Another  clause  of  section  169  remains  to  be 
mentioned.  The  distribution  is  to  be  subje<t 
to  "the  rules  and  limitations  hereinafter  set 
dovni."  Unless  the  construction  above  con- 
tended for  Is  correct,  it  is  difficult  to  under- 
stand what  is  meant  by  leaving  the  word 
"limitations"  in  the  statute.  Leaving  oat 
the  proviso  which  was  excised  by  tbe  amend- 
ment, there  remain  rules  for  particular  cases : 
but  no  "limitation"  unless  tbe  words  "their 
legal  representatives"  are  limited  as  we  limit 
them.  It  is  true  that  our  construction  makes 
the  right  of  descendants  of  great-great-grand- 
fathers or  of  great-imcles  to  share  in  the  dis- 
tribution depend  on  whether  a  great-gnat- 
grandfather  or  great-uncle  survives  the  d^ 
cedent  But  this  result  is  not  more  fortuitous 
than  frequently  happens  in  construing  the 
statute  of  distributions.  The  right  of  oept- 
ews  and  nieces,  for  Instance,  to  shaie  per 
stirpes  depends  on  whether  an  ancle  or  aunt 
survives.    Wagner  v.  Sharp,  33  N.  J.  Eq.  520. 

It  was  urged  on  behalf  of  the  appellants 
that  the  decree  fails  to  give  effect  to  tlie 
word  "every"  in  the  phrase  "every  of  tin 
next  of  kindred" ;  but  this  word  appears  in 
the  subdivision  which  provides  for  distri- 
bution in  case  the  intestate  leaves  a  widow 
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'.t  any  arirnment  ts  to  be  drawn  from  this 
vord,  it  seems  that  its  omission  from  sub- 
U  vision  3  and  its  use  in  subdi vision  2  malce 
isalnst  the  appellant  We  think  the  orphans' 
!Ourt  was  right  to  holding  that  the  only 
Mirsons  entitled  to  share  in  the  estate  were 
he  living  first  consins  and  the  repreaenta- 
ives  of  deceased  first  cousins.  We  think  It 
ma  right  also  in  holding  that  the  descend- 
mts  of  deceased  first  cousins  took  per  stirpes, 
inch  seems  to  be  the  necessary  result  of  the 
vorda  of  section  168  "or  legally  representing 
iieir  stocks." 

The  appellants  complain,  also,  that  they 
vera  not  allowed  counsel  fees  in  the  orphans' 
!ourt  or  to  the  prerogative  court  We  are 
mwiUing  to  disturb  the  action  of  these 
ionrts  on  this  subject  We  have,  however, 
)een  aided  In  the  consideration  of  a  novel, 
lifficolt  and  debatable  Question  by  the  ar- 
guments and  briefs  of  appellants'  counsel  as 
ivell  as  of  resiKindents'  counsel,  and  counsel 
'ees  will  be  allowed  to  both  sides  in  this 
»art  The  amount  will  be  fixed  upon  appli- 
cation for  that  purpose. 

The  decree  is  affirmed. 


PATON  V.   DOYNBl. 

Supreme  Court  of  New  Jersey.    Feb.  25,  1907.) 

I.  Acmoss— Splittino  of  Causes— Kis  Ju- 
dicata. 

Suit  may  be  maintained  in  a  district  court 
ipon  each  of  several  promissory  notes,  which 
ire  past  due,  and  which  were  Riven  to  the  same 
terson,  by  tlie  defendant  at  different  times,  and 
n  independent  transactions.  A  satis&ed  judg- 
nent  In  a  suit  upon  one  of  such  notes  will  not 
le  a  bar  to  a  rnlt  against  the  same  defendant 
inon  another  of  such  notes,  held  by  the  same 
)Iaintlff,  although  the  note  in  the  second  suit 
ras  past  due  at  the  time  of  the  institution  of 
he  suit  in  which  the  judgment  was  satisfied. 

FBH.  Note.— For  cases  In  point,  see  Cent  Dig. 
■ol.  1,  Action,  i  60a] 
I  CouBTs— District  CorBTB-njuBisDicrnoM— 

Waivxb  of  Excess. 

The  waiver  provided  for  in  the  thirty-third 
ection  of  the  district  court  act,  where  the  claim 
n  suit  exceeds  $300,  relates  only  to  the  ex- 
ess  on  the  particular  claim  in  suit    . 

(Syllabus  by  the  Court) 

Appeal  from  District  Court  of  Bayonne. 

Action  by  William  L.  Paton  agatost  John 
:>oyne.  Judgment  for  plaintiff.  Defendant 
ippeals.    Affirmed. 

Argued  November  term,  1906,  before  FOKT, 
PITNEY,  and  REED,  JJ. 

Robeson  &  Demarest  for  appellant  Claiv 
mce  Lyman,  for  respondent 

FORT,  J.  This  was  an  action  bronght  up- 
m  a  promissory  note. 

The  defendant  made  five  promissory  notes 
»  Henry  W.  Peabody,  Jr.,  In  relation  to  five 
separate  transactions  or  purchases.  These 
lotes,  after  they  all  became  due,  were  pur- 
;based  from  Peabody  &  Co.,  at  one  time,  by 
Lhe  platotlff  to  this  case,  who  gave  In  pay- 


ment therefor  bis  check  for  $1,270.03.  The 
notes  were  of  the  date  and  amounts  fol- 
lowing: 

Data.  Amount        When 

Poyabls. 

First  nota,  rabruary  ^  IMt.    %Xl  39  May     5,  IMS. 

Second  nota,  March  U,  IMS.       22E  00  April  2i.  1906. 

Third  note,  March  S,  IMM.  2<8  00  AprU  30,  ISOC 

Fourth  nota,  March  a,  IMS.      IM  M  May   10, 1S06. 

Filth  note,  AprU  IB,  U06.  S88  00  May   IS,  IMS. 

This  salt  was  to  recover  the  second  of 
these  notes  of  March  24, 1906,  for  $225,  which 
fell  due  April  24,  1906.  At  the  same  time  the 
suit  upon  this  note  was  Instituted  separate 
suits  were  Instituted  upon  each  of  the  other 
notes  to  question,  and  on  the  same  day,  and 
prior  to  the  Judgment  npon  the  note  to  suit, 
a  judgment  was  entered  on  the  note  dated 
February  6, 1906,  for  $201.39,  and  immediate- 
ly upon  the  entry  of  judgment  on  said  last- 
mentioned  note  the  amount  of  such  Judg- 
ment and  costs  was  paid  and  the  said  Judg- 
ment was  satisfied  of  record.  When  the  suit 
npon  the  note  of  March  24,  1906,  for  $225, 
which  was  the  note  to  this  suit  now  here 
on  appeal,  was  tried,  it  was  moved  by  the 
defendant's  attorney  for  judgment  for  the 
defendant  In  the  case  for  the  following  rea- 
sons: (1)  Because  the  plaintiff,  having  more 
than  one  claim  against  the  defendant  ezist- 
tog  and  suable  at  the  same  time  and  of  the 
same  general  nature,  ought  to  join  all  his 
actions  in  one  in  a  court  having  Jurisdic- 
tion of  an  amount  equal  to  the  sum  of  all  the 
claims.  (2)  Because  section  33  of  the  district 
court  act  (Act  1808  [P.  L.  p.  664])  bars  the 
recovery  of  more  than  $300  by  the  same  plain- 
tiff against  the  same  defendant  upon  claims 
existing  at  the  time  of  commencing  the  suit 
The  district  court  refused  to  enter  Judgment 
for  the  defendant  on  those  groimds,  and  di- 
rected that  judgment  should  be  entered  for 
the  plaintiff. 

We  think  the  contention  of  the  defendant 
in  this  case  that  separate  salts  cannot  be 
maintained  on  these  separate  notes  is  without 
foundation.  These  several  notes  were  several 
distinct  causes  of  action,  and  salt  will  He 
npon  each.  All  claims  or  causes  of  action 
arising  out  of  the  same  contract  must  be 
included  In  one  suit  or  all  that  are  not  so 
included  will  be  deemed  to  be  waived.  But 
this  rule  does  not  apply  to  separate  notes 
given  for  separate  sales  or  contracts.  So  far 
as  the  thirty-third  section  of  the  district 
court  act  is  concerned,  the  waiver  provided 
for  in  that  statute  in  case  the  claim  exceeds 
$300  is  a  waiver  of  such  excess  of  the  partic- 
ular claim  to  suit  which  exceeds  such  maxi- 
mum sum.  Even  where  there  are  separate 
suits  In  the  Supreme  Court  npon  several 
notes.  It  has  been  held  that  an  order  will  not 
be  made  that  these  suits  shall  be  consolidated 
unless  it  appears  that  the  defense  upon  each 
of  the  notes  Is  the  same.  Worley  v.  Glent- 
worth,  10  N.  J.  Law,  241;  Thompson  v 
Shepherd,  9  Johns.  (N.  Y.)  262. 

The  Judgment  of  the  district  court  la  af- 
firmed. 
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BOARD  OF  CHOSEN  FREEHOLDERS  OF 

HUDSON  COUNTY  v.  WOOD- 

CLIFFB  liAND  IMP.  GO. 

(Supreme  Court  of  New  Jersey.    Feb.  25.  1907.) 

1.  HlaHWA.TB   —  IjATBBAI.   Suppobt  —   Lahd 
COHVETED  KOB  HIGHWAY. 

The  defendants  conveyed  land  to  the  plain- 
tiffs for  the  purpose  of  a  road  to  be  built  ac- 
cordinK  to  (Trades  shown  upon  a  map.  Held, 
that  adjoining  land  of  the  defendant  was  bur^ 
dened  with  the  iateral  support  of  a  road  built  in 
accordance  with  the  terms  of  the  deed. 

2.  TjARDlobd   and   Tenaht— Nuisahcb— LilA- 

BIZITT  or   IiAnDIX>BD. 

The  lessor  of  lands  is  liable  for  a  nuisance 
created  by  the  lessee  where  the  premises  are 
demised  for  the  purpose  of  creating  the  nui- 
sance, where  the  nuisance  is  the  necessary  con- 
temolated  or  probable  result  of  the  use  of  the 
premises  for  the  purposes  for  which  they  are 
leased,  or  where  the  nuisance  is  created  by  the 
lessee  with  the  license  or  consent  of  the  lessor. 
FEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
Tol.  32.  Landlord  and  Tenant,  {  685.1 

S.  NnisANCB— LiABiUTr  or  Lardowneb. 

A  landowner  who  permits  another  to  create 
a  nuisance  upon  the  land  is  liable  to  one  who 
is  injured  thereby. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  37.  Nuisance.  SS  38.  101.] 

(Syllabns  by  the  Court) 

Action  by  the  board  of  chosen  freeholders 
of  the  county  of  Hudson  against  the  Wood- 
cliffe  Land  Improvement  Company.  Demur- 
rer to  declaration  overruled. 

Argued  November  term,  1906,  before  HEIN- 
DRICKSON,  8WAYZB,  and  TRENCHARD, 
JJ. 

John  Griffin,  for  plaintiff.  Abel  L  Smith 
and  Gilbert  Collins,  for  defendant 

SWATZE!,  3.  The  defendant  baa  demurred 
to  two  counts  of  the  plaintiffs'  declaration: 

The  first  count  avers  that  the  defendant 
conveyed  to  the  plaintiffs  certain  land  therein 
described,  more  particularly  shown  on  a  map 
delivered  with  the  deed,  for  the  uses  and  pur- 
poses of  a  branch  or  connecting  public  road  in 
the  county  of  Hudson  in  pursuance  of  the  act 
of  April  7,  1888;  that  the  conveyance  was 
made  upon  the  express  condition  that  the 
road  when  built  should  at  certain  points 
marked  on  the  map  be  according  to  the  grades 
shown  on  the  map;  that  the  plaintiffs  con- 
structed a  road  In  strict  conformity  with  the 
grants,  corenants,  conditions,  restrictions, 
and  provisos  therein  contained ;  that  the  con- 
struction was  completed  May  1,  1897,  and 
maintained  by  the  plaintiffs  continuously 
thereafter ;  that  the  road  was  constructed  of 
macadam  with  a  parapet  and  retaining  wall 
on  the  easterly  side,  varying  in  height  above 
the  adjacent  soli  to  the  east,  from  6  to  20 
feet ;  that  outside  of  the  retaining  wall,  at 
the  time  of  the  delivery  of  the  deed  and  the 
construction  of  the  road,  the  earth  in  Its 
natural  state  extended  on  the  horizontal  in' 
an  easterly  direction  300  feet  to  the  edge  of 
a  bluff  from  which  there  was  a  sharp  descent 
of  180  feet  to  the  foot  of  the  bluff  at  the 


westerly  shore  of  the  Hudson  river ;  that  ::,> 
plaintiffs  were  lawfully  entitled  to  bare  sct- 
cioit  of  the  earth  In  Its  natural  state  rana  :: 
to  support  the  road  and  the  retaining  wall; 
that  the  defendant  leased  to  the  Clinton  Pol; 
Stone  Company  for  fee  or  reward  tbe  Umd  i.; 
the  defendant,  lying  to  the  eaat  of  tbe  Ian  is 
conveyed  to  the  plaintiffs  "for  tbe  purpon; 
of  excavating,  blasting  away,  and  removiig 
the  rock,  stone,  and  earth  so  near  tbe  easterl; 
side  line  of  said  road,  over  tbe  laa'ds  atKrre 
described,  forming  the  lateral  support  of  tie 
said  road  *  *  *  as  to  expose  tbe  sail 
road  *  *  *  to  tbe  p«:il  of  falling,  acl 
did  also  license  and  permit  aald  Cllatua 
Point  Stone  Company,  and  others  •  •  • 
to  excavate,  blast  away  and  remove  tbe  earti:, 
soil,  and  rock  so  near  the  easterly  Ride  1Ll» 
of  said  road,  over  the  lands  above  descriii-  ! 
forming  the  lateral  support  of  tbe  said  ruad 
•  •  •  as  to  expose  the  said  road  •  •  • 
to  the  danger  of  falling;"  that  tbe  Clint"-.- 
Polnt  Stone  Company,  pursuant  to  tbe  ies<« 
and  license,  blasted  away  and  removed  tte 
earth,  rock,  and  soil  in  conformity  with  tLe 
lease  and  license  of  the  defendant,  by  nmz.* 
whereof  the  rock  and  earth  cayed,  subsided 
and  fell  down,  and  the  road  was  damaged. 

The  second  count  omits  tbe  averment  as  :o 
the  lease,  and  avers  that  tbe  defendant  li- 
censed and  permitted  the  stone  company  ti 
enter  tbe  lands  of  the  defendant,  for  the  pur- 
pose of  excavating,  blasting  away,  and  resi'tr- 
ing  the  rock  and  stone,  with  the  right  la  tL* 
defendant  to  remove  tbe  stone  company  and 
others  from  and  off  the  lands,  especially  if 
the  stone  company  blasted  and  excavated  tt^ 
rock,  earth,  and  soil  so  close  to  tbe  easterly 
line  of  the  road  as  to  endanger  tbe  falling  of 
the  road;   that  the  stone  company  with  tin 
knowledge  of  tbe  defendant  commenced  blast- 
ing away,  excavating,  and  removing  the  eartb, 
rock,  and  soil  so  near  tbe  line  of  tbe  road  u 
to  endanger  its  fail ;   tbat  tbe  defendant  did 
not  and  would  not  cause  tbe  stone  compaoj 
to  desist,  and  refrain  from  so  blasting,  exca- 
vating and  removing  the  rock,  soil,  and  earth. 
but  with  full  knowledge  of  tbe  premises  per- 
mitted the  stone  company  to  blast  so  near  tbe 
line  of  the  road  that  it  caved,  subsided  and 
fell  down.    Whether  the  facts  stated  show 
an  injury  to  the  plaintiffs  depends  upon  the 
right  of  the  plaintiffs  to  lateral  support    It 
is  settled  law  in  this  state  tbat  ordinarily 
the  duty  of  lateral  support  of  a  neighbor's 
land  is  limited  to  the  support  of  tbe  land  in 
its  natural  condition.    McGuire  v.  Grant,  25 
N.  J.  Law,  356,  67  Am.  Dec.  49 ;    Schulb  r. 
Byers,  53  N.  J.  Law,  413,  ^  AtL  514,  13  L 
R.  A.  569,  26  Am.  St  Rep.  433.     Unless,  there- 
fore, this  case  contains  some  future  which 
distinguishes  It  from  an  ordinary  case,  tliere 
wtLB  no  duty  of  lateral  support  of  tbe  added 
burden  of  tbe  road.    We  think  tbat  there  are 
facts  In  this  case  which  take  it  out  of  tbe 
ordinary  rule,  and  require  an  hiference  of  a  a 
Implied  grant  x>f  an  easement  of  lateral  sup- 
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port  for  the  road.  The  declaration  avers 
that  tbe  land  of  the  plalnttffa  was  conveyed 
to  them  by  the  defendants  for  the  purpose  of 
a  road  to  be  built  according  to  grades  shown 
upon  a  map,  and  that  the  road  was  built  in 
accordance  with  the  covenants  and  provisos 
of  the  deed.  The  maintenance  of  such  a  road 
required  support  from  the  adjacent  land  of 
the  defendant,  and  the  parties  must  be  held 
to  have  contemplated  this  necessity,  and  to 
bave  allowed  for  the  detriment  to  the  defend- 
ant caused  by  the  increased  burden  upon  its 
land,  in  determining  the  consideration  for  the 
conveyance. 

A  similar  question  has  arisen  in  the  English 
courts.  In  Caledonian  Ry.  Co.  v.  Sprot,  L. 
Paterson  (s.  c.  App.)  633-642  (s.  c.  2  Mac- 
queen,  449),  17  B.  R.  C.  686,  it  was  held  by 
the  House  Of  Lords  that  the  grantor  In  a  con- 
veyance to  a  railway  company,  by  implication 
conveyed  to  the  company  the  right  to  all  nec- 
essary support  of  their  line  of  railway,  and 
could  not  derogate  from  that  conveyance  by 
working  mines  and  removing  that  support  al- 
though be  had  by  the  conveyance  reserved 
the  mines  to  himself  and  his  heirs  with  full 
liberty  to  win  and  work  minerals.  Lord 
Cransworth  said:  "Independently  of  any  pro- 
visions contained  In  the  act  of  Parliament, 
the  effect  of  that  conveyance  was  to  convey 
tbe  land  to  be  covered  by  the  railway  to  the 
company,  together  with  a  right  to  all  reason- 
able subjacent  and  adjacent  support  A  right 
to  such  support  is  a  right  necessarily  con- 
nected with  the  subject  matter  of  the  grant. 
If  tbe  owners  of  a  house  were  to  convey  the 
upper  story  to  a  purchaser,  reserving  all  be- 
low the  upper  story,  such  purchaser  would, 
on  general  principles,  have  a  right  to  prevent 
the  owner  of  the  lower  stories  from  interfer- 
ing with  the  walls  and  beams  upon  which  the 
upper  story  rests  so  as  to  prevent  them  from 
affording  proper  support,  so  far,  at  all  events, 
as  to  prevent  a  person  who  has  granted  a 
part  of  his  land  from  so  dealing  with  that 
wblcb  be  retains  as  to  cause  what  he  has 
granted  to  sink  or  fall.  How  far  such  adja- 
cent support  must  extend  is  a  question  which, 
in  each  particular  case,  will  depend  on  its 
own  special  circumstances."  This  case  was 
decided  on  a  Scotch  appeal  in  1856.  A  sim- 
ilar question  arose  in  E^ngland  in  1860. 
Northeastern  Ry.  Co.  v.  Elliott,  1  J.  &  H. 
145;  2  D.  F.  &  J.  423;  10  H.  L.  C.  333.  The 
case  is  also  reported  in  29  L.  J.  Ch.  808 ;  80 
L.  J.  Ch.  160;  32  L.  J.  Ch.  402.  The  case 
was  therefore  very  thoroughly  discussed,  and 
It  was  held  that  a  conveyance  granting  land 
for  a  special  purpose  must  be  construed  as 
conveying  all  tbe  rights  necessarily  incident 
to  the  due  execution  of  that  purpose.  The 
latter  case  was  somewhat  complicated  by  the 
fact  that  there  were  statutory  provisions  for 
the  case  of  mines  lying  under  lands  purchased 
by  tbe  railway  company.  The  appellant  con- 
tended that  the  rights  of  the  company  were 
deflned  by  the  act,  and  that  the  rule  of  the 


common  law  In  regard  to  lateral  support  over 
adjacent  lands  was  altogethw  excluded. 
Lord  Chelmsford,  however,  thought  that  tbe 
case  was  controlled  by  Caledonian  Company 
V.  Sprot  In  answer  to  the  contention  on  the 
part  of  the  appellant  that  that  case  was  a 
case  of  a  voluntary  conveyance  while  the 
Elliott  Case,  although  In  form  a  voluntary 
conveyance,  was  to  be  regarded  as  compulsory 
since  tbe  company  had  power  to  condemn 
lands,  he  said  that  whether  voluntary  or  com- 
pulsory, every  grant  must  carry  with  it  all 
that  is  necessary  to  the  enjoyment  of  the  sub- 
ject-matter of  it ;  and,  therefore.  If  a  certain 
grant  of  lateral  support  was  essential  to  the 
safety  of  the  railway  the  right  to  it  must  pass 
as  a  necessary  incident  to  the  grant  The 
authority  of  these  cases  was  subsequently 
recognized  by  the  House  of  Lords  in  Great 
Western  Railway  Company  v.  Bennett,  L.  R. 
2  H.  L.  27;  36  L.  J.  Q.  B.  133,  17  E.  R.  C. 
706,  and  in  the  great  case  of  Dalton  v.  An- 
gus, decided  In  the  House  of  Lords  In  1879, 
6  App.  Cas.  740 ;  60  L.  J.  Q.  B.  689 ;  10  E. 
R.  C.  98,  Lord  Selborne,  while  recognizing 
the  general  rule  that  the  right  of  lateral  sup- 
port generally  was  applicable  only  to  lands 
In  their  natural  state,  said  that  a  right  to 
tbe  support  of  lands  weighed  by  artificial 
structures  would  be  sustained  as  a  matter  of 
grant,  upon  the  authority  of  Caledonian  Rail- 
way Company  v.  Sprot  That  case  has  also 
been  followed  In  the  still  more  recent  case 
of  the  Great  Western  Railway  Company  v. 
Cefn  Oribbwr  Brick  Company  (1894),  2  Ch. 
437,  63  L.  J.  Ch.  500.  We  think  the  view  tak- 
en by  the  English  courts  Is  based  upon  a  cor- 
rect principle,  and  that  to  allow  the  defend- 
ant to  maintain  that  there  was  no  right  of 
lateral  support  In  this  case,  except  of  the 
lands  In  their  natural  state,  would  allow 
him  to  derogate  from  his  own  grant  which 
was  for  the  express  purpose  of  a  road  to  be 
built  at  tbe  grade  at  which  this  road  was 
built 

It  was  argued  on  behalf  of  the  defendant 
that  the  conveyance  for  the  purpose  of  a 
highway  did  not  involve  necessarily  the  bur- 
dening of  the  surface  with  a  retaining  wall 
or  other  burdens.  In  the  case  of  an  ordinary 
highway  which  conforms  to  the  natural  sur- 
face of  the  ground,  this  might  possibly  be 
true,  but  by  tbe  very  terms  of  the  grant  to 
the  plaintiffs,  the  road  was  required  to  be 
constructed  according  to  certain  grades,  and 
was  actually  constructed,  as  the  declaration 
avers.  In  accordance  therewith.  It  Is  a  fair 
Inference  that  these  conventional  grades  dif- 
fered from  the  natural  grade  of  the  ground, 
and  must  at  some  points  bave  required  fills. 
It  Is  true  that  tbe  declaration  does  not  aver 
that  the  retaining  wall  was  necessary  for  the 
purpose  of  tbe  road,  and  If  It  appeared  that 
the  injury  to  the  plaintiffs  was  due  to  the 
increased  weight  of  the  retaining  wall,  it 
might  be  arguable  that  the  declaration  should 
show  by  proper  averments  the  necessity  of  the 
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retaining  wall;  bat  as  far  as  appears  from 
the  declaration  the  retaining  wall  In  no  way 
contributed  to  the  injury  and  In  view  of  the 
averment  that  the  lease  to  the  stone  company 
was  for  the  purpose  of  excavating  and  blast- 
ing so  near  the  road  as  to  expose  the  road 
Itself  to  the  peril  of  falling,  and  the  further 
averment  that  the  rock  earth,  and  soil  of  the 
road  caved,  subsided,  and  fell  down  by  reason 
of  the  acts  of  the  stone  company,  we  think 
we  ought  not  to  infer  that  the  injury  was 
caused  by  the  increased  weight  of  an  unneces- 
sary retaining  wall. 

The  question  remains  whether  the  defend- 
ant is  responsible  for  the  injury  complained  of. 
The  acta  which  resulted  in  that  Injury  were 
not  the  acts  of  the  defendant  but  of  its  les- 
see, the  Clinton  Point  Stone  Company.  This 
court  has  held  in  Ingwersen  v.  Rankin,  47  N. 
J.  Law,  18,  64  Am.  Rep.  109,  that  if  a  nui- 
sance Is  created  during  a  term  already  ex- 
isting, no  liability  falls  on  the  landlord  pend- 
ing that  term,  for  the  reason  that  he  has  no 
legal  means  of  abating  the  nuisance;  and  it 
seems  to  be  settled  in  the  Ehigllsh  courts  that 
where  the  nuisance  arises  solely  from  the  act 
of  the  tenant  during  his  term,  the  landlord 
cannot  be  held  liable.  Rich  v.  Basterfield, 
4  C.  B.  783 ;  Russell  v.  Shennton,  8  Q.  B.  449. 
It  was  settled  in  this  court  by  Ingwersen  v. 
Rankin  that  where  the  nuisance  existed  at 
the  time  of  the  demise,  an  action  would  He 
against  the  lessor.  The  present  case  involves 
the  question  which  was  left  undecided  by 
Ingwersen  v.  Rankin,  whether  the  lessor  is 
liable  for  a  nuisance  which  Is  a  necessary, 
contemplated,  or  probable  result  of  the  use 
of  the  premises,  for  the  purposes  for  which 
they  are  leased.  We  can  see  no  distinction 
in  principle  l)etween  the  liability  of  the  les- 
sor who  demises  premises  with  an  already 
existing  nuisance,  and  the  liability  of  a  les- 
sor who  demises  premises  for  a  purpose  the 
necessary  result  of  which  is  a  nuisance,  and 
the  case  is  much  stronger  against  a  lessot 
who  demises  premises  for  the  very  purpose 
of  creating  a  nuisance  either  by  autborlElng 
It  or  by  making  the  act  of  the  tenant  hla  own. 
It  would  be  manifestly  wrong  to  allow  the 
lessor  to  escape  liability  merely  by  demising 
the  premises  in  order  that  the  nuisance  might 
be  the  original  act  of  the  lessee  only.  The 
authorities  sustain  this  position.  One  of  the 
early  cases  is  Fish  v.  Dodge,  4  Denlo  (N.  T.) 
811,  47  Am.  Dec.  254,  where  Chief  Justice 
Brunson  likened  the  case  to  that  of  a  man 
who  might  be  indicted  and  punished  for  keep- 
ing a  bawdy  house  where  he  had  rented  a 
tenement  for  that  purpose.  Other  cases  to 
the  same  effect  are  House  v.  Metcalf,  27 
Conn.  640;  Jackman  v.  Arlington  Mills,  137 
Mass.  277;  Samuelson  v.  Cleveland  Iron 
Company,  49  Mich.  164,  18  N.  W.  499,  43  Am. 
Rep.  456 ;  Fow  v.  Roberts,  108  Pa.  489.  The 
more  recent  case  Is  found  in  the  Ehigllsh  Re- 
ports. Harris  v.  James,  45  L.  J.  Q.  B.  545. 
It   has   been  held  with   equal   reason   that 


where  the  naisance  Is  created  by  the  Uss~ 
with  the  license  or  consent  of  the  lessor,  tti 
latter  is  liable.  Twiss  v.  Baldwin,  9  Com- 
291;  Riley  v.  Simpson,  83  CaL  217.  Tl- 
averments  of  the  first  count  denmrred  ti 
bring  this  case  within  this  rule.  It  Is  aver- 
red that  the  defendant  leased  the  premises  ta 
the  stone  company  for  the  purpose,  not  merely 
of  blasting  and  removing  rock,  bat  for  the 
purpose  of  removing  and  blasting  rode  so 
near  the  road  as  to  expose  the  road  to  the 
peril  of  falling. 

The  second  count,  however,  must  rest  vpoa 
a  dlfTerent  basis,  for  It  avers  a  llcoiae  for 
the  purpose  of  blasting  and  remoTlng  rock, 
subject  to  the  right  of  the  defendant  to  re- 
move the  licensee  if  the  latter  blasted  so  close 
to  the  road  as  to  endanger  Its  fall.  The  last 
averment  seems  inconsistent  with  any  pur- 
pose on  the  part  of  the  lessor  to  Infringe  the 
rights  of  the  plaintiffs.  The  liability  of  the 
defendant  upon  the  second  coont  most  rest 
upon  other  principles.  That  count  contains 
an  averment  that  the  defendant  permitted  tlx 
stone  company  and  others  to  blast  and  re- 
move rock  so  near  the  line  of  the  road  that 
the  latter  caved,  subsided,  and  fell  down. 
The  effect  of  these  averments  is  that  the  orig- 
inal license  did  not  permit  the  stone  company 
to  injure  the  plaintiffs,  but  that  subsequently 
such  injury  was  permitted.  The  defendant 
Is  then  in  the  position  of  an  occupant  of  land 
who  suffers  a  nuisance  thereon.  He  la  not 
within  the  reason  of  the  cases  wIiI(A  exempt 
a  lessor  for  a  nuisance  arising  after  tbe 
lease ;  for  he  can  enter  at  any  time  and  abate 
tbe  nuisance;  the  land  Is  his,  and  no  Uarm 
of  a  tenant  stands  In  bis  way.  White  v. 
Jameson,  L.  R.  18  Equity,  303.  We  therefore 
think  that  the  second  count  also  stated  « 
cause  of  action  against  the  defendant 

lor  these  reasons,  the  plaintiffs  are  en- 
titled to  Judgment  upon  the  counts  demur- 
red to. 


PEDRICK  V.  KEUMMELL  et  *L 
(Supreme  Court  of  New  Jersey.    Feb.  25.  1907.1 

1.  Repleviw— Recovebt  of  Damages. 

The  action  of  replevin  is  not  only  an  ac- 
tion to  recover  the  specific  property,  bnt  also 
to  recover  damages  for  the  detention,  and  the 
plaintiS  Is  entitled  to  recover  damages  for  de- 
tention, althouKh  the  plaintiff,  pnrsu&nt  to  th« 
statute,  has  not  required  the  immediate  deliverr 
of  the  property. 

IBd.  Note.— For  cases  in  point,  aee  Cent  Dit 
vol.   42,   Replevin,   8S   303-306.  416-423.) 

2.  Execution— Levt— Title  of  Shksiff. 

The  sheriff  by  a  levy  under  an  execution  te- 
quires  only  a  special  and  qualified  title  to  Koods 
levied  on,  and  the  title  of  the  defendant  in  exe- 
cution la  not  wholly  divested. 

[Ed.  Note.— For  cases  in  point  aee  Cent  Die. 
vol.  21,  Ezecation.  {{  376-379.] 

3.  Replevin— TMALr—NoHBUiT. 

After  an  action  of  replevin  had  been  be- 
gnn  under  section  143  of  the  district  coart  act 
(P.  L.  1898.  p.  610).  and  the  plaintiff  had  not 
required  the  immediate  delivery  of  the  property. 
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the  sheriff  leyied  on  the  eoods  in  the  posses- 
sion of  the  defendant  by  virtue  of  an  execution 
against  the  plaintiff.     Held,  that  it  was  error 
in  the  trial  court  to  order  a  nonsuit. 
(Syllabus  by  tb«  Court.) 

Appeal  from  District  Court  of  Faaaalc. 

Action  by  Alfred  C.  Pedrlck  against  Henry 
Kenmmell  and  Mary  Keummell.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

Argued  November  term,  1906,  before  HBN- 
DRICKSON.  SWATZE,  and  TRENCHARD, 
JJ. 

I/ewis  A.  Allen  and  Andrew  Fonlds,  Jr., 
Cor  appellant  Joseph  F.  Leflerts,  for  re- 
spondents. 

SWATZE,  J.  This  is  an  action  of  replevin. 
The  goods  were  not  actually  taken  by  virtue 
of  the  writ,  but  were  left  in  the  possession 
of  defendant  pursuant  to  section  143  of  the 
district  court  act  (P.  I*  1888,  p.  610).  At 
the  trial  it  appeared  that  after  this  suit  was 
begun  a  levy  had  been  made  by  the  sheriff 
of  Paasalc  imder  an  execution  against  the 
present  plaintiff.  The  state  of  the  case  falls 
to  show  when  the  execution  was  delivered 
to  tne  sheriff,  and,  as  far  as  Is  disclosed,  he 
obtained  no  lien  prior  to  the  day  of  the  levy. 

The  trial  Judge  nonsuited  the  plaintiff  upon 
the  ground  tliat  the  sheriff  was  i^ally  en- 
titled to  the  possession  of  the  goods,  and 
therefore  the  plaintiff  could  not  recover 
them.  This  ruling  overlooked  the  fact  that 
the  action  was  not  brought  against  the  sher- 
iff, but  against  a  third  person  before  the 
sheriff  bad  any  claim.  It  also  overlooked 
the  dual  nature  of  the  action  of  replevin.  It 
is  not  only  an  action  to  recover  the  specific 
property,  but  also  to  recover  damages  for  the 
detention.  The  plaintiff  may  be,  and  at  com- 
mon law  was,  put  into  possession  of  the  goods 
at  once,  and,  if  he  had  Jud^nnent,  It  was  for 
the  damages  for  the  detention  only  (8  Bacon's 
Abridgment,  575),  and,  as  the  remedy  was 
ordinarily  for  a  wrongful  distress  and  the 
property  was  in  the  plaintiff,  there  was  no 
need  to  ascertain  the  value  of  the  chattels. 
That  value  was  ascertained  when  the  suit 
terminated  In  favor  of  the  def aidant.  8 
Bacon's  Abridgement,  576.  The  plaintiff 
could  only  recover  the  value  of  the  goods 
where  he  failed  to  get  possession  by  his  writ, 
.md  could  declare  in  the  present  tense  that 
the  defendant  detains  them.  Frazier  v.  Fred- 
ericks, 24  N.  J.  Law,  162.  170;  Field  v.  Post, 
38  N.  J.  Law,  346;  Llndauer  v.  Teeter,  41  N. 
J.  Law,  256.  Where  the  plaintiff  actually 
obtained  possession  of  the  goods,  he  never- 
theless was  obliged  to  go  on  with  his  action 
which  he  had  given  security  to  prosecute, 
and  was  entitled.  If  he  prevailed,  to  damages 
for  the  detention. 

Our  statute  anthorlzes  the  defendant  to 
retain  possession  of  the  chattels  upon  giving 
bond,  and  In  that  case  directs  that,  If  the 
j4aintlff  recover,  the  Jury  shall  find  the  value 
of  the  goods  and  chattels  as  well  as  the  dam- 


ages of  the  plaintiff,  and  the  plaintiff  shall 
have  Judgment  thereon  in  damages  as  well 
for  the  value  of  the  goods  and  chattels  as 
for  taking  and  detaining  them.  These  provi- 
sions have  been  adopted  in  section  127  of 
the  district  court  act  (P.  L.  1898,  p.  605). 
Section  143  of  that  act  Is  adopted  from  the 
supplement  to  the  replevin  act  of  June  13, 
1890  (Gen.  St  p.  2776).  It  authorizes  the  is- 
sue of  the  writ  without  a  bond  from  the 
plaintiff  where  Immediate  delivery  of  the 
property  is  not  required.  Upon  Judgment 
awarding  the  possession  to  the  plaintiff,  an 
order  may  be  made  as  part  of  the  Judgment 
directing  the  proper  officer  to  deliver  the 
property  in  accordance  with  the  Judgment 
Nothing  Is  said  In  this  section  about  damages 
for  the  detention,  but  since  the  evident  object 
of  the  legislation  was  only  to  do  away  with 
the  necessity  of  the  bond  and  to  postpone  the 
actual  delivery  of  the  property  until  the 
title  was  determined,  there  Is  no  reason  to 
think  that  an  action  under  section  14S  differs 
In  this  respect  from  an  ordinary  action  of 
replevin.  The  plaintiff,  as  in  an  ordinary 
action,  would  be  entitled  to  recover  damages 
for  the  detention.  It  may  be  that  in  the 
present  case  those  damages  must  be  limited 
to  the  detention  antecedent  to  the  sherlfTs 
levy,  bnt  in  any  event  a  nonsuit  was  not  Jus- 
tified. The  statute  Itself  makes  provision 
for  a  case  like  the  present  where  parties  not 
before  the  court  have  some  ownership  in 
the  property  replevied,  and  authorizes  the 
court  to  require  a  bond  or  other  security  for 
their  protection  before  awarding  the  proper- 
ty to  the  plaintiff. 

It  must  be  remembered  that  the  levy  by 
the  sheriff  does  not  change  the  property  In 
the  goods.  If  It  did,  there  could  be  no  valid 
levy  under  a  second  execution  or  a  distress 
warrant  Newell  v.  Clark,  46  N.  J.  Law,  363, 
372,  373.  The  sheriff  by  his  levy  acquires 
only  a  special  and  qualified  title,  and  the 
title  of  the  defendant  in  execution  is  not 
wholly  divested.  As  against  the  defendant 
in  execution  or  one  claiming  under  him,  or  a 
subsequent  mortgagee,  or  an  officer  having 
a  later  execution,  the  sheriff  can  recover  dam- 
ages only  to  the  amount  of  his  lien.  Newell 
y.  Clark,  ubi  supra.  Cases  In  other  Jurisdic- 
tions are  dted  In  24  Am.  &  Eng.  Encycl.  of 
Law  (2d  Ed.)  518.  525.  Whether  under  sec- 
tion 143  a  Judgment  Is  limited  to  the  award 
of  possession  and  damages  for  the  detention, 
or  whether  an  alternative  Judgment  may  be 
rendered  for  the  value  of  the  goods  and 
chattels  as  In  actions  governed  by  section 
127,  need  not  now  be  considered.  The  plain- 
tiff was  entitled  to  have  the  suit  proceed 
under  section  143,  and,  if  he  prevailed,  it 
was  In  the  power  of  the  court  to  protect  the 
special  property  of  the  sheriff  by  requiring 
security  of  the  plaintiff  before  issuing  the 
order  to  put  blm  In  possession. 

The  nonsuit  was  wrong,  and  the  Judgment 
must  be  reversed  and  the  record  remitted  for 
a  new  trial. 
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BUCK  V.  DOUGLASS  et  al. 

<Supreme  Court  of  New  Jersey.    Feb.  25.  1907.) 

1-  Towns— Township   Committeb— Census. 

Until  a '  state  census  is  promulgated,  as 
provided  by  law,  it  is  not  operative  as  a  basis 
for  fixing  the  number  of  members  of  a  township 
committee  which  may  be  elected  under  the  act 
approved  February  26,  1903  (P.  L.  1903,  p. 
21). 

2.  LiCENSBS— Revbnttk  Purposes. 

The  act  approved  April  28,  1905  (P.  L. 
1905,  p.  SCO),  permits  township  committees  to 
impose  a  license  in  the  cases  mentioned  in  it, 
for  revenue. 

3,  Same— Issuance— Payment  of  Fee. 

An  ordinance  having  been  legally  adopted 
providing  for  a  license  fee,  in  the  given  case, 
the  issuance  of  the  license  to  any  person  en- 
titled thereto,  upon  the  payment  of  the  reanir- 
ed  fee.  is  a  ministerial  act,  and  may  l>e  per- 
formed by  the  official  designated  for  that  pur- 
pose. 
(Syllaboa  by  the  Court) 

Certiorari  by  the  state,  on  the  prosecntlon 
of  Josepb  E.  Buck,  against  Thomas  Doug- 
lass and  others.    Writ  denied. 

Argued  Jime  term,  1905,  before  FORT, 
PITNEY,  and  REED,  JJ. 

Gbauncey  H.  Beasley,  for  prosecutor.  Sber- 
rerd  Depue,  for  defendant. 

FORT,  J.  This  is  a  rule  to  show  cause  why 
a  writ  of  certiorari  should  not  issue.  The 
prosecutor  is  a  truck  farmer  in  the  township 
of  Bernards.  That  township,  by  its  township 
committee,  passed  an  ordinance  approved 
March  1,  1906,  requiring  peddlers'  licenses 
to  be  taken  out  for  certain  kinds  of  i)eddlers 
In  that  township. 

The  prosecutor  contends  that  be  has  been 
compelled  to  take  out  a  license  under  this 
ordinance,  and  he  challenges  the  right  of  the 
township  committee  to  pass  the  ordinance 
upon  several  grounds,  the  first  of  which  is 
that  the  township  committee  itself,  at  the 
time  It  passed  the  ordinance,  was  not  a  legal 
body,  because  It  was  composed  of  five  mem- 
"bers,  when,  by  law,  three  members  con- 
stituted a  legal  township  committee  in  the 
township  of  Bernards.  The  statute  provides 
that  in  every  township  having  a  population 
of  4,500  there  shall  be  five  members  of  tbe 
township  committee.  P.  L.  1903,  p.  21.  Bern- 
ards township,  prior  to  1005,  had  bad  three 
members  of  the  township  committee,  but  at 
the  election  in  1005,  to  give  it  the  number  pro- 
vided for  by  the  act  of  1903,  supra,  two  ad- 
ditional members  were  elected,  on  tbe  ground 
that  the  population  of  the  township  was  at 
that  time  4,500.  The  census  of  1905  was  not 
promulgated  at  the  time  of  the  election,  in 
November,  1905,  and  bence  it  Is  contended 
that  while  the  census  taken  in  1905  showed 
a  population  of  over  4,500.  still,  until  such 
census  was  promulgated,  It  was  not  operative 
for  the  purpose  of  electing  members  of  the 
township  committee.  This  would  seem  to  be 
the  rule  laid  down  in  tbe  cases  in  this  state. 
In  re    Sewer  Assessment,  Passaic,  54  N,  J. 


Law,  158.  23  AH.  517;  Martin  T.  ItIhs.  5» 
N.  J.  Law,  364,  36  AtL  93.  By  statute  it  is 
provided  that  tbe  census  taken  under  tlK 
authority  of  tbe  state  shall  be  considered  ai 
promulgated,  and  take  effect  on  tbe  date 
when  the  Secretary  of  State  transmits  to 
the  Legislature  a  general  acconnt  of  tbe  es- 
umeration,  specifying  the  result  thereof,  u 
required  by  law  (P.  L.  1901,  p.  321);  but  this 
question  cannot  l>e  raised  by  tbe  proeecnt.jr 
as  to  the  legality  of  the  committee.  Then 
were  three  meml>er8  of  tbe  committee  m- 
questionably  de  Jure,  and  two  appear  to  t4 
acting  de  facto,  if  not  de  Jure.  Tbey  odd- 
stituted  the  municipal  corporation  of  ths 
township  of  Bernards,  and  tbe  ooiporatlaii, 
as  such,  cannot  be  attacked  bj  a  prosecoto: 
in  -certiorari,  even  if  the  body  exercising  tbe 
corporate  franchise  is  only  compoaed  of  de 
facto  officers.  Holloway  v.  Dickinson,  69 
N.  J.  Law,  72,  54  Aa  529.  Quo  warranto, 
in  such  cases.  Is  the  only  remedy.  Howe  r. 
Board  of  Education,  72  N.  J.  Law,  158,  GO 
Atl.  518;  McFall  ▼.  Dover,  70  N.  J.  liaw,  521, 
57  Atl.  136. 

Objection  is  also  made  to  the  method  In 
which  the  township  committee  proceeded  to 
exercise  the  licensing  power  under  the  ordi- 
nance brought  up,  the  contention  being  that 
tbe  fee  ImiMsed  is  greater  than  that  which 
may  be  imiMsed  for  a  license  and  la.  In  fact, 
imposed  for  revenue.  The  statute .  appears 
to  be  broad  enough  to  authorize  the  imposi- 
tion of  fees  for  revenue.  P.  L.  1905,  p.  360. 
The  statute  is  a  complete  answer,  therefore, 
to  this  objection.  Tbe  next  objection  Is  that 
the  committee  had  no  power  to  issue  licenses 
except  upon  a  resolution  adopted  by  the  com- 
mittee in  each  case  licensing  each  applicant 
Tbe  power  to  license  being  fixed  and  tbe  fee 
fixed,  the  act  of  issuing  the  license  is  a  purely 
ministerial  act,  and  any  officer  may  be  depu- 
ted to  issue  it  in  accordance  with  the  terms 
of  tbe  license.  This  Is  a  universal  practice 
in  all  municipalities,  and  is  lawful.  It  is 
contended  by  the  prosecutor  that  tbe  license 
fee  exacted  of  him  was  illegal,  even  If  tbe 
ordinance  was  legal,  because  be  was  sellins 
the  produce  of  bis  own  farm;  and  therefore 
was  exempted  from  license  by  the  tsrms  of 
the  ordinance  which  exempted  "farmers  and 
gardeners  selling  tbe  produce  of  their  own 
farms,  or  cropa"  If  this  be  true,  be  was  not 
first  required  to  take  out  a  license,  and.  if 
he  had  not  taken  out  a  license,  and  tiad  been 
sued  for  the  penalty,  this  would  have  been  a 
complete  defense.  Having  elected  to  take  out 
tbe  license  rather  than  submit  to  suit,  he  can- 
not test  tbe  legality  of  tbe  fee  Imposed  in 
this  way.  He  could  bare  submitted  to  a 
prosecution  for  tbe  penalty,  and.  If  it  had 
been  imposed,  removed  tbe  proceeding  in 
which  it  was  imposed  into  this  court,  and 
have  determined  that  question  In  that  way. 

There  being  no  ground  for  the  allowance 
of  the  writ  in  this  case,  the  rule  to  show 
cause  is  dismissed,  and  the  writ  denied. 
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BINDER  et  al.  ▼.  AZZARO. 
(Supreme  Court  of  New  Jersey.    Feb.  25,  1907.) 

1.  Lardlobd  and  Tknakt— AcnoR  to  Dis- 
possess—Aftidavit. 

In  the  proceedinKS  ander  the  landlord  and 
tenant  act  (P.  L.  1903.  d.  27,  {  2),  the  required 
afSdavit  must  set  forth  facta  sufficient  to  e8tal>- 
liah  the  existence  of  the  relation  of  landlord 
and  tenant  between  the  parties. 

fBA.  Note.— For  caaea  in- point,  see  Cent  Die 
yol.  32,  I^andlord  and  Tenant,  {  1308.] 

2.  Sams. 

Where  the  affidavit  of  the  plaintiff  shows 
that  the  tenant  is  in  possession  under  an  agree- 
ment with  a  former  owner  who  has  since  con- 
veyed to  the  plaintiff  the  reversion  thereof,  with 
all  his  interest  therein,  it  sofficiently  show*  the 
existence  of  the  relation  of  landlord  and  tenant 
to  sustain  the  proceedin«;s. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
yol.  32.  Landlord  and  Tenant  I  1308.1 
S.  Sauk. 

But,  where  the  affidavit  merely  sets  forth 
that  the  plaintiff  is  the  owner  of  the  premises, 
and  that  the  defendant  is  in  possession  as  ten- 
ant under  an  agreement  with  such  former  own- 
er, without  showing  in  any  way  how  such  own- 
ership was  transferred,  if  at  all,  it  is  not  suffl- 
cient  to  show  the  existence  of  such  relation. 
(SyUabns  by  the  Court) 

Certiorari  by  tbe  state,  on  the  relation  of 
Saverio  Azzaro  against  Annie  Binder  and 
Samuel  Binder,  to  review  landlord  and  ten- 
ant  proceedings.    Judgment  set  aside. 

Argned  February  term,  1907,  before 
SWATZB,  TSENCHARD,  and  HENDRICK- 
SON,  JJ. 

W.  R.  WUson,  for  prosecutor.  Jobn  K. 
Engllsb,  for  defendants. 

HENDRICK80N,  J.  This  writ  brings  up 
for  review  proceedings  under  tbe  landlord 
and  tenant  act  before  tbe  district  court  of 
the  city  of  Elizabeth,  whereby  a  removal  was 
sought  of  the  defendant  as  a  t«iant  of  cer- 
tain premises  situate  on  Third  avenue,  in 
said  city.  There  was  a  trial  by  Jury,  and  the 
verdict  and  judgment  were  for  the  plaintiffs 
below  and  against  the  defendant  prosecutor. 

Tbe  validity  of  the  proceedings  and  Judg- 
ment are  challenged  on  the  ground  that  the 
affidavit  of  plaintUfs  was  Insufficient  to  give 
the  court  Jurisdiction.  The  particular  de- 
fect alleged  is  that  it  does  not  set  forth  facts 
sufficient  to  establish  the  existence  of  the 
relation  of  landlord  and  tenant  between  the 
parties.  This  is  essential  In  order  to  give 
the  court  Jurisdiction.  Fowler  v.  Roe,  25 
N.  J.  Law,  549.  The  affidavit  sets  forth  that 
tbe  plaintiffs  were  the  owners  of  the  prem- 
ises, and  that  tbe  defendant  is  now  in  posses- 
sion of  the  premises  by  virtue  of  an  agree- 
ment between  him  and  one  Charles  Weiss, 
the  former  owner,  whereby  Weiss  let  and 
rented  the  premises  to  the  defendant  from 
month  to  month,  etc.,  but  it  fails  to  show 
or  allege  any  conveyance  of  the  premises  by 
Weiss  to  the  plaintiffs  or  to  indicate  how  tbe 
plaintiffs  became  the  owners,  nor  does  it 
show  any  attornment  by  the  tenant  to  the 
plaintiffs.  It  is  manifest,  therefore,  that  the 
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plaintiffs  did  not  Institute  proceedings  as 
lessors  of  the  defendant  The  contention  of 
the  plaintiffs  is  that  they  made  the  oath  as 
assigns  of  Weiss,  the  lessor.  That  would  be 
sufficient  imder  tbe  statute.  P.  L.  1908.  p. 
27,  i  2.  But  does  the  affidavit  show  that 
If  the  affidavit  disclosed  that  Weiss  had,  aft- 
er his  letting  to  the  prosecutor,  sold  and 
conveyed  the  premises  to  the  claimants,  that 
would  doubtless  bave  been  sufficient  to  en- 
able the  plaintiffs  to  make  the  oath  as  such 
assigns.  P.  L  1898,  p.  670,  {  1;  Watson  v. 
Idler,  54  N.  J.  Law,  467,  24  Atl.  654;  Lloyd 
V.  Richman,  57  N.  J.  Law,  885,  80  Atl,  432; 
Roberts  v.  McPherson,  62  N.  J.  Law,  165,  40 
Atl.  630.  But  such  a  transaction  does  not 
appear  by  the  affidavit  The  allegations 
that  the  plaintiffs  are  tbe  owners,  and  that 
the  defendant  in  possession  is  tenant  under 
an  agreement  with  Weiss,  the  former  owner, 
are  not  sufficient  to  show  that  the  plaintiffs 
were  assigns  of  the  lessor  and  thereby  quali- 
fied to  make  such  affidavit 

It  Is  contended  for  the  plaintiffs  that  this 
allegation  is  sufficient,  but  no  authority  has 
been  cited  to  support  such  a  view,  and,  fur- 
ther, it  is  contended  that  the  defects  pointed 
out  in  the  affidavit  relate  only  to  the  proof 
at  the  trial.  But  upon  the  authorities  al- 
ready cited  the  proofs  at  the  trial  cannot  sup- 
ply the  want  of  jurisdictional  facts  In  the 
affidavit  It  is  plain,  we  think,  that  for  the 
reasons  stated  the  court  below  proceeded 
without  jurisdiction,  and  the  Judgment  will 
be  set  aside,  with  costs. 


In  re  ELECTION  OF  DIRECTORS  OF 

UNITED  STATES  CAST  IRON 

PIPE  &  FOUNDRY  CO. 

(Supreme  Court  of  New  Jersey.    Feb.  26,  1907.) 

COBFOB  ATION  S—DlBECTOBS— ELECTION . 

When  a  corporation  keeps  no  transfer  book 
for  the  transfer  of  its  capital  stock  other  than 
its  certificate  of  stock  book,  and  such  certificate 
of  stock  book  is,  in  fact  used  as  its  transfer 
book  in  recording  the  evidence  of  the  transfer 
of  shares  of  its  capital  stock  from  one  stock- 
holder to  another,  held,  that  if  such  certificate 
book,  thus  used  as  a  transfer  book,  be  present 
at  the  place  and  time  of  electing  directors,  to- 

fiether  with  all  other  books  and  stockholders 
ists  required  by  the  thirty-third  section  of  "An 
act  concerning  corporations,"  approved  April  21, 
1896  (P.  L.  1896.  p.  277),  the  directors  then  in 
office  are  not  ineligible  to  re-election  as  directors 
at  such  election. 
(Syllabus  by  the  Ckiurt) 

In  the  matter  of  the  election  of  directors 
of  the  United  States  Cast  Iron  Pipe  &  Foun- 
dry Company  for  a  summary  review  of  the 
election  of  the  directors.  Petition  dismissed, 
with  costs. 

Argued  November  term,  1906,  before  FORT, 
PITNEY,  and  REED,  JJ. 

Joseph  H.  Oasklll  and  Frank  S.  Katzen- 
bach,  Jr.,  for  the  application.  Ltndabury, 
Depue  &  Faniks,  contra. 
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FORT,  J.  The  petition  In  this  case  1b  filed 
under  tbe  forty-fourth  sectlan  of  our  corpo- 
ration act  Dill  on  Corporations,  p.  75.  It 
Beeka  to  have  an  election  of  directors  of  the 
United  States  Cast  Iron  Pipe  &■  Foundry 
Company  held  on  the  27th  of  Jane,  1006,  set 
aside  and  a  new  election  ordered  under  the 
statute. 

The  chief  allegation  in  the  petition  Is  that 
the  directors  elected  were  ineligible  to  elec- 
tion hecausb  of  the  failure  on  the  part  of  the 
corporation  to  comply  with  the  thirty-third 
section  of  the  corporation  act.  Dill  on  Corp. 
p.  64.  This  section  proTldes  as  follows: 
"Every  corporation  shall  keep  at  Its  principal 
and  registered  office  In  this  state  the  transfer 
books  in  which  the  transfer  of  stock  shall  be 
registered,  and  the  stockbooks,  which  shall 
contain  the  name  and  address  of  the  stock- 
holders, number  of  shares  held  by  them  re- 
spectively, which  shall  at  all  times  during 
the  usual  hour  of  business  be  open  to  the 
examination  of  every  stockholder."  This  sec- 
tion then  proceeds  to  provide  that  the  direc- 
tors shall  cause  the  secretary  of  the  company 
or  other  officer,  to  be  designated  by  them, 
to  make  at  least  10  days  before  an  election 
a  full,  true,  and  complete  list  in  alphabetical 
order  of  all  the  stockholders  entitled  to  vote 
at  such  election,  with  their  residence  and 
the  number  of  shares  held  by  each.  This 
list  Is  required  to  be  kept  at  the  principal  and 
registered  office  open  to  the  examination  of 
stockholders  for  tbe  10  days  aforesaid,  and. 
If  failure  In  this  respect  is  made  by  any 
officer  having  charge  of  the  books,  there  Is 
a  forfeiture  for  such  offense  of  $200;  and 
the  statute  then  proceeds  to  enact  as  fol- 
lows: "The  books  aforesaid  shall  be  the  only 
evidence  as  to  who  are  stockholders  entitled 
to  examine  such  books  or  list  and  to  vote 
at  such  election;  and  the  board  of  directors 
Shall  produce  at  the  time  and  place  of  such 
election,  such  books  and  list  there  to  remain 
during  the  election,  and  the  neglect  or  refusal 
of  said  directors  to  produce  the  same  shall 
render  them  Ineligible  to  any  office  at  such 
election."    P.  L.  1896,  8  33,  p.  288. 

The  proof  in  this  case  shows  that  the  stock- 
holders list  was  made,  but  that  it  was  not  on 
file  in  the  home  office  of  the  company  at 
the  city  of  Burlington  for  the  10  days  before 
the  election,  but  only  for  6  days;  but  It  Is 
undisputed  that  It  was  at  the  home  office 
when  the  election  was  held  on  the  27th  of 
June,  1906.  The  proof  also  shows  that  tbe 
company  keeps  a  stock  book,  or  a  "stock 
ledger,"  as  it  Is  called,  in  which  the  names  and 
addresses  of  the  stockholders  and  the  num- 
ber of  shares  held  by  them,  respectively,  are 
contained.  It  also  appears  that  no  transfer 
book,  as  distinguished  from  the  certificate  of 
stock  book  and  the  stock  ledger.  Is  kept  The 
only  books  kept  by  the  company,  as  shown  by 
the  proof,  are  the  certificate  book,  which 
shows  all  the  transfers  of  stock  made  by  the 
company,  and  the  stock  ledger,  as  herein 
described.    So  that  upon  the  day  of  the  elec- 


tion there  was  at  Burlington,  at  the  lio^,* 
office,  where  the  election  of  directors  »js 
held,  all  the  books  kept  by  tbe  corporati-v 
with  relation  to  the  transfer  of  stock,  izi 
they  were  all  open  to  the  inspection  o(  ..;. 
the  stockholders,  and  there  was  there  at  >":  i 
election,  as  well,  a  list  of  stockholders  i: 
alphabetical  order  entitled  to  vote  at  :<i^ 
election. 

The  only  question  for  our  determlnatk> :  ■ : 
this  state  of  facts  Is  whether  the  direc  -i 
elected  at  the  election,  who  were  the  direct,  n 
who  had  previously  acted  and  under  vbose 
control  the  books  and  papers  were  kept  vert 
eligible  to  be  elected.  There  Is  nothing  in  tin 
corporation  act  that  requires  any  particuht 
form  of  stock  transfer  book  shall  be  k  :t 
other  than  the  requirement  that  the  boolLS  '>( 
any  corporation  In  which  tbe  transfer  u? 
stock  shall  be  registered  shall  be  prodac«d 
at  the  election,  there  to  remain  during  ti» 
election. 

In  view  of  the  proof  that  the  preserva;:  » 
of  the  original  transfers  in  the  stock  »n:- 
icate  book   renders   that   book   the  boob  ii 
which  the  transfers  of  stock  are  reglsterel 
within  the  meaning  of  section  33  of  the  cor- 
poration act  we  think  that  tbe  statute.  In 
this  case,   was   compiled   with.     If  a  stock 
transfer  book  Is  kept  other  than  tbe  certif- 
icate book.  It  is  only  for  the  purpose  of  pre- 
serving in  one  book  the  original  evidence  nf 
transfers,  or,  possibly,  the  secondary  eviden^t 
thereof.    The  purpose  of  requiring  the  tian-^ 
fer  book  to  be  present  at  the  election  undoubt- 
edly is  that  the  Inspectors  of  tbe  electioo  aaj 
have  at  hand  the  original  evidence  of  M<<'k 
transfers  in  case  of  controversy  arising  out 
of  the  record  upon  the  stock  ledger.   This 
is  evidenced  by  the  fortieth  section  of  tb« 
corporation  act  which  expressly  declares  iLzx 
in  case  the  right  to  vote  upon  any  siiare  »t 
stock  shall  be  questioned  the  injectors  fhiil 
refer  to  the  stock  books,  and,  in  case  of  dis- 
crepancy between  the  books,  the  transfer  bo  k 
shall  control  and  determine  who  are  entitled  t« 
vote.    If  the  transfer  book  is  to  be  consideivd 
better  evidence  than  the  stock  ledger,  tbea, 
when  the  certificate  book  is  used  as  a  trar.'^ 
fer  book  and  all  transfers  of  stock  are  madi 
upon  a  surrender  of  the  certificate  and  an  ia- 
dorsement  of  the  transfer  of  tbe  same  tbere- 
on,  the  very  best  evidence  of  such  transfer 
Is  the  certificate  itself,  with  Its  indorsements. 
By  the  forty-second  section  of  the  cori>jra- 
tlon    act    under   which    this    proceeding  U 
taken,   It   is  provided   that  the  court  shall 
Inquire  into  the  cause  of  complaint  and  es- 
tablish tbe  election  complained  of,  or  order  i 
new  election,  or  make  such  order  and  gire 
such  relief  in  the  premises  as  right  and  jus- 
tice may  require.    On  the  whole  case  we  con- 
clude that  the  alphabetical  list  of  stocUiolil- 
ers  was  presHit,  the  stock  ledger  waa  there; 
and  that  the  only  transfer  book  which  the 
corporation  had  or  kept,  which  was  a  certif- 
icate book,  was  also  there,  and  that  there 
was  no   such   failure   to  comply  with  the 
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thirty-third  section  of  the  corporation  act  as 
irould  make  the  directors  eiected  at  the  elec- 
Uon  of  Jane  27,  1906,  Ineligible,  and  hoice 
:be  election  of  said  directors  Is  established. 
The  petition  is  dismissed,  with  costs. 


MICK  V.  MART. 

(Court  of  Chancer;  of  New  Jersey.    Feb.  1, 
1907.) 

tfABRTAGE— MABBIAOK  BT  COUABITATIOIT. 

Where,  in  a  suit  by  a  husband  to  annul  the 
narriajce,  it  appeared  tliat  at  the  time  of  the 
■eremony  l>etween  the  parties  defendant  bad  a 
lusband  livins,  which  was  icnown  to  tM>th  parties, 
>at  that  as  soon  as  comnlainant  and  defendant 
earned  that  defendant's  husband  tiad  divorced 
ler,  defendant  asked  complainant  whether  she 
vas  his  wife  to  which  he  replied,  "Yes,  you  are 
jefore  God,"  and  that  they  continued  to  live 
u  husband  and  wife,  the  bill  would  lie  dis- 
nissed. 

Snit  by  George  C.  Mick  against  Maggie  H. 
Mart  to  annni  a  marriage  between  the  par- 
:le9.    Complaint  dismissed. 

John  W.  Westcott,  for  complainant  Wat- 
ilns  &  Arls,  for  defendant 

BERGEN,  V.  0.  The  defendant  was  mar- 
ied  In  1886  to  Joseph  S.  Mart,  and  about 
bree  months  after  the  marriage  they  sep- 
ir:itccl.  and  never  thereafter  lived  together, 
he  defendant  returning  to  Glassboro,  and 
^lart  remaining  in  Uammonton  in  this  state. 
3n  December  24,  1888,  the  complainant  and 
his  defendant  were  married  by  a  minister 
>f  the  Gospel  at  Glassboro,  where  they  then 
■eslded,  and  from  that  time  until  1903  they 
ived  together  as  husband  and  wife,  to  whom 
;wo  children  were  bom — a  son  now  17,  and  a 
laughter  15  years  of  age.  In  18ft3  Mart,  by 
:he  decree  of  this  court  based  upon  her 
idultery  with  complainant,  was  granted  an 
ibsolute  divorce  from  the  defendant  The 
x>mplalnant  now  flies  his  bill,  praying  that 
he  marriage  between  himself  and  the  de- 
'endant  be  annulled,  upon  the  ground  that 
It  the  time  they  were  married  In  1888,  the 
iefendant  was  a  married  woman  whose  bus- 
)and  was  then  living  and  undlvorced  from 
ler.  ♦ 

The  defendant  admits  her  previous  mar- 
lage,  and  that  when  she  married  the  com- 
>lalnant  in  1888,  her  husband  was  living,  but 
estlfles  that  at  that  time  her  flrst  husband 
lad  left  her,  and  was  living  at  Hammonton, 
lot  far  from  Glassboro;  that  complainant 
mew  she  was  married,  and  that  her  husband 
vas  then  alive,  notwithstanding  which  be 
irged  her  to  marry  him,  advising  her  that 
ler  marriage  was  not  legal,  as  she  had  never 
ived  with  her  tansband,  and  that  she  was 
perfectly  free  to  marry  again  if  she  wanted 
o;  that  she  at  flrst  refused,  but  he  continued 
o  press  his  suit  and,  to  overcome  her  re- 
uctance,  told  her  that  If  she  could  get  a  writ- 
ng  from  her  husband,  declaring  that  he  made 
10  farther  claim  to  her,  she  might  safely 
narry  complainant  and  that  It  would  be 


good  in  law;  that  after  much  tu'ging  on  the 
part  of  the  complainant,  she  wrote  to  her 
husband,  and  received  from  him  a  letter,  in 
which  he  said  that  she  might  go  ahead  and 
marry,  and  that  he  would  never  lay  a  straw 
In  her  way;  that  she  read  this  letter  to  the 
complainant  who  could  then  neither  read 
nor  write,  and  gave  it  to  him  so  that  he 
could  "get  his  own  people  to  see  it  and  read 
It  to  him" ;  that  the  complainant  then  Insist- 
ed that  she  was  free  to  marry  again,  and,  by 
coaxing  and  persuasion  finally,  induced  her 
to  marry  him;  after  which,  and  until  1903, 
they  lived  together  as  husband  and  wife. 
The  complainant  testified  that  he  bad  heard 
some  rumors  about  defendant's  former  mar- 
riage, and  Insisted  that  she  should,  before 
their  marriage,  procure  from  her  husband  a 
written  statement  that  he  and  the  defendant 
were  not  married;  that  she  agreed  to  do  so, 
and  procured  and  read  to  him  Mart's  letter 
which,  as  defendant  read  It  stated  that  Mart 
and  the  defendant  bad  never  been  married, 
and  relying  upon  this  Information  he  married 
defendant  supposing  she  was  unmarried. 
This  part  of  the  case  rests  entirely  upon  the 
statements  of  the  defendant  and  complain- 
ant, and  in  determining  which  part  of  this 
testimony  Is  evidence,  I  am  partially  in- 
fluenced by  the  appearance  of  the  respective 
parties  and  their  manner  of  testifying.  That 
of  the  defendant  was  open  and  candid,  carry- 
ing with  it  the  conviction  that  she  was  speak- 
ing the  truth,  while  on  the  other  hand,  it 
was  quite  apparent  that  the  complaicant 
was  not  disposed  to  be  frank,  but  rather  en- 
deavoring to  conceal  everything  not  neces- 
sary to  the  technical  establishment  of  a 
prima  facie  case.  What  these  two  witnesses 
said  under  oath  is  testimony,  so  much  of  it 
as  Impresses  my  mind  as  the  truth  is  evi- 
dence, and  It  is  by  evidence,  and  not  by 
testimony,  that  I  must  be  governed  in  pass- 
ing upon  questions  of  fact  Applying  this 
rule  in  determining  the  disputed  questions  be- 
tween these  parties,  what  the  wife  testifies  to 
my  mind  accepts  as  evidence  of  the  truth, 
while  I  do  not  lielleve  the  complainant's  testi- 
mony. The  statement  of  the  husband  that 
he  did  not  know  of  his  wife's  marriage  until 
1903,  is  not  entitled  to  any  consideration,  for 
he  knew  before  his  marriage,  to  tbe  defend- 
ant In  1888,  if  we  accept  his  own  story,  that 
there  was  some  relation  existing  between 
Mart  and  the  woman  he  proposed  to  marry 
suiBcient  to  put  him  on  Inquiry,  for  he  knew 
she  was  the  mother  of  a  child  of  which  Mart 
was  the  father,  and  if  he  honestly  desired  to 
obtain  tbe  truth  about  It  Mr.  Mart  was  only 
a  few  miles  away,  and  by  an  interview  with 
him  he  could  have  learned  the  truth.  I  am 
satisfied  by  the  evidence  that  the  complain- 
ant knew,  at  the  time  he  induced  this  de- 
fendant to  marry  him,  that  she  was  a  mar- 
ried woman,  whose  husband  was  still  living, 
and  that  under  the  law  of  tbe  land  she  had 
no  right  to  marry  him,  and  that  when  he  in- 
duced her  to  go  before  a  minister  of  the 
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Gospel,  and  enter  Into  a  ceremonial  marriage 
contract,  wblcb  be  tben  knew  gbe  was  not 
entitled  to  make,  although  be  bad  undoubt- 
edly persuaded  ber  that  Bfae  could  lawfully 
do  80,  be  committed  a  wrong,  not  only 
against  this  woman,  but  against  society,  and 
that  this  attempt  to  obtain  a  legal  nulliflca- 
tion  of  bla  contract,  and  to  make  public  tbe 
fact  that  bis  children— one  of  whom  Is  a 
daughter  approaching  womanhood — were  not 
born  in  lawful  wedlock,  ought  not  to  meet 
the  favor,  or  obtain  tbe  assistance  of  a  court 
of  conscience  to  which  all  suitors  must  come 
with  clean  bands ;  and,  if  no  other  reason  ap- 
peared, I  should  hesitate  upon  this  ground 
alone  to  sustain  this  bill  of  complaint 

While  I  am  satisfied  that  this  defendant, 
through  her  Ignorance  of  tbe  law,  did  not 
Intend  when  she  married  this  complainant 
to  enter  Into  an  adulterous  Intercourse  with 
blm,  nevertheless  there  existed  a  legal  Im- 
pediment against  the  making  of  this  cere- 
monial contract,  known  to  both  parties,  and 
It  would  be  controlled  by  Collins  v.  Yoorbees, 
47  N.  3.  Eq.  055,  22  Atl.  1054,  If  no  matri- 
monial contract  has  been  entered  into  since 
tbe  obstacle  has  been  removed.  In  this  case 
all  Incapacity  on  the  part  of  tbe  defendant  to 
enter  Into  a  matrimonial  contract  was  re- 
moved In  1885,  when  tbe  marriage  between 
tbe  defendant  and  Mart  was  dissolved  by  the 
decree  of  this  court  From  tbe  testimony  of 
numerous  witnesses  It  appears  that  after 
tbe  marriage  was  dissolved,  tbe  complainant 
continued  to  live  with  tbe  defendant,  treating 
her  as  his  wife  precisely  as  he  had  done  be- 
fore 1895.  He  always  spoke  of  ber  to  their 
friends  and  neighbors  as  bis  wife,  and  bad 
his  certificates  for  benefits  In  all  tbe  bene- 
ficial orders  to  which  he  belonged  made  pay- 
able to  this  defendant,  describing  her  there- 
in as  his  wife.  He  declared  tbe  relation  ex- 
isting between  them  by  something  more  than 
tbe  continuance  of  an  Intercourse  that  may 
have  been  adulterous  In  Its  Inception,  and 
this  course  be  followed  with  tbe  knowledge 
that  the  impediment  which  bad  prevented 
tbe  defendant  from  making  a  valid  matri- 
monial contract  with  him  was  removed.  ^The 
complainant  denies  that  be  knew  of  the  di- 
vorce at  tbe  time  the  decree  was  made,  but 
bis  denial  Is  not  supported  by  tbe  evidence, 
which  leaves  no  doubt  in  my  mind  that, 
with  full  knowledge  that  the  defendant  bad 
been  divorced  from  ber  husband,  he  held  her 
out  to  tbe  world  as  his  lawful  wife,  and 
thus  corroborates  tbe  defendant  In  ber  claim 
that  after  this  divorce  was  granted  tbe  com- 
plainant and  defendant  entered  into  a  civil 
contract  of  marriage.  On  this  point  tbe  de> 
fendant  testified  as  follows:  "Q.  Did  your 
husband,  George  Mick,  know  that  your  first 
husband  bad  secured  a  divorce  from  you? 
A.  Ob,  yes,  sir.  Q.  When  did  be  first  know 
that?  A.  He  knew  it  because  bis  lawyer 
wrote  to  my  husband ;  that  is  to  George,  and 
told  him  tbat  he  bad  got  a  divorce  and  that 
be  would  sell  blm  a  copy  of  it— I  think  that 


is  tbe  expression  be  used — ^for  $2.    That  is 
as  near  as  I  can  explain  it    And  be  told  bJ:c 
that  if  be  was  much  of  a  goitleman,  be  would 
marry  me  now.    Q.  And  what  did  Georr? 
say  to  that?    A.  Well,   George  said.    If  va 
went  before  25  preachers  It  would  be  all  tLs 
same.    And  I  said,  'George,  am  I  yoar  wife? 
It  frightens  me,  doea  this — am  I  your  wlf^ 
George?*    And  he   said,   Tes,   yon  are  ilj 
wife.    Before  God,  I  was  his  wife'    Tte( 
Is  what  be  said."    This  conversation  betweer^ 
tbe  defendant  and  tbe  complainant  stands 
uncontradicted,  for  although  tbe  complainant 
was  In  court  and  beard  the  testimony,  be 
was   not  called   to  rebut   it    Wltti    knowl- 
edge that  a  decree  toe  a  divorce  bad  Ixtn 
obtained  against  ber  by  ber  husband,  found- 
ed npon  the  alleged  unlawful  Intercourse  be- 
tween her  and  tbe  complainant,  tbla  woman's 
fears  and  suspicions  were  aroused   lest  ha 
marriage  to  blm  may  not  have  been  lawfcl, 
and  she  appealed  to  him  and  received  the  as- 
surance  that  she  was  bis  wife.     Tbat  the 
complainant  and  defendant  had  not,  in  any 
legal   sense,  entered  into  a  valid    contract 
by   virtue  of  their  ceremonial    marriage  ia 
1888,  must  be  declared,  under  tbe  mie  es- 
tablished .In  Collins  T.  Voorhees,  supra,  and 
continued  cohabitation,  without  otber  pnx>( 
of  intention  to  change  its  Illicit  cbaracter. 
would  not  alter  the  original  status   of  the 
parties  when  the  Impediment  was  removed. 
Proof  of  such  change  of  intention  I  find  lo 
this  case.    No  particular  words   are  neces- 
sary to  declare  or  express  a  change  of  in- 
tention.   If  from   what  was  said  by  them 
It  can   be  gathered  that  tbe  parties  have 
entered  Into  a  contract  to  live  thenceforth 
as  husband  and  wife,  and  to  abandon  tbe 
old  relation,  and  substitute  therefore  a  mat- 
rimonial status.    It  will   be   sufiScient.    Tbe 
proofs  show  that  as  soon  as  tbe  complain- 
ant and  defendant   learned   tbat  her   hus- 
band bad   divorced  the  defendant,    and  at 
a  time  when  she  was  free  to  marry,  she  said 
to  complainant:     "George,  am  I  your  wife?" 
to  which  be  replied,  "Yes,  yon  are  my  wife 
before  God."    They  were  not  speaking  of 
the   past   or    future,    but  vf    tbe    presoiL 
Am   I  your  wife?  was  tbe   appeal  of  de- 
fendant, and  with  an  assurance  from  com- 
plainant that  she  then  was  bis  wife,  what 
had  been  before  unlawful  was  abandoned, 
and  thereafter  they  were  living  under  a  new 
agreement,  by  tbe  terms  of  wbidi  she  became 
bis  lawful  wife,  and  was  so  treated  and  rec- 
ognized by  Cfxnplainant  from   1885  to  1908, 
when  be  abandoned  ber. 

The  complainant  Insists  that  so  modi  of 
the  defendant's  testimony  as  relates  to  the 
new  contract  should  be  rejected,  because,  in 
her  petition  for  alimony  filed  In  this  caiise, 
she  stated:  "That  since  said  divorce  no 
marriage  contract  bad  been  entered  into 
between  yonr  petitioner  and  ber  said  bvs- 
band  G«orge  W.  Mick."  If  this  statement 
be  accepted  as  expressing  tbe  true  situ- 
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tlon.  It  would  manifestly  destroy  the  de- 
fendant's case,  but,  after  a  careful  examina- 
tion of  all  the  pleadings  and  evidence  on 
this  branch  of  the  case,  I  am  satlafled  that 
It  was  an  error  of  counsel  In  preparing  the 
petition,  for  defendant's  answer  "denies  that 
no  marriage  contract  has  been  entered  Into 
between  her  and  the  said  complalnaiit  since 
tbe  said  decree  of  divorce,"  and  then  alleges 
that  while  do  marriage  contract  was  per 
formed  by  a  minister  of  the  Gospel,  or  civil 
ofiScer,  a  contract  was  entered  into  between 
complainant  and  defendant,  under  wtilch 
tbelr  matrimonial  relations  were  continued, 
and  It  is  Impossible  to  believe  that  the  de- 
fendant knowingly  made  a  contrary  state- 
ment so  soon  after  filing  her  answer,  and 
one  which  destroyed  the  most  Important  part 
of  her  defense.  Tbe  defendant  is  afflicted 
with  deafness  to  such  an  extent  that  it  is 
impossible  to  converse  with  her  without  the 
use  of  an  ear  trumpet,  and  to  this  infirmity 
may  be  due  the  mistake  in  the  petition,  or  in 
lier  Ignorance  she  may  have  understood  it  to 
refer  to  a  ceremonial  contract  The  state- 
ment is  not  according  to  the  fact,  and  I  am 
satisfied  it  was  unwittingly  made. 

The  bill  of  complaint  will  be  dismissed, 
with  costs. 


GRIFFITH  V.  MOUNTAIN  ICB  CO. 
(Supreme  Court  of  New  Jersey.    Feb.  25,  1907.) 

Mabteb  and  Sksvant— Ikjvbiis  to  Sbbvart 

— Gdabdiro  Macrinbbt. 

The  provisions  of  section  S  of  "a  treneral 
act  relating  to  factories  and  workshops  and 
tbe  safety,  health  and  hoars  of  operatives"  (Gen. 
Bt.  p.  2.34.?,  g  29)  do  not  apply  to  ahaftinK  used 
in  gathering  natural  ice. 

FEU.  Note. — For  cases  in  point,  see  Cent.  Dig. 
YoL  34,  Master  and  Servant.  H  228-231.] 

(Syllabas  by  the  Court.) 

Action  by  Cornelia  Griffith  against  the 
Mountain  Ice  Company.  Verdict  for  plain- 
tur.  Rule  to  show  cause,  and  verdict  set 
aside. 

Argued  November  term,  1006,  before  GUM- 
MERE,  C.  J.,  and  GARRISON  and  GAR- 
KETSON,  JJ. 

William  C.  Gebhardt,  for  plalntitT.  Fred- 
erick J.  Faulks,  for  defendant. 

GARRISON,  J.  The  plaintiff  In  her  orig- 
inal declaration  set  forth  a  common-law 
cause  of  action  for  the  negligent  killing  of 
her  intestate  while  he  was  working  at  cer- 
tain machinery  at  the  defendant's  plant. 
By  an  amendment  to  the  declaration,  the 
plaintiir  alleged  that  the  defendant  bad  dis- 
regarded its  duty  to  guard  its  machinery  in 
accordance  with  the  provisions  of  the  stat- 
ute of  this  state.  The  act  thus  referred  to  Is 
as  follows: 

"Section  29.  That  the  belting,  shafting, 
gearing  and  drums  in  all  factories  and  work- 


shops when  so  placed  as  to  be  dangerous  to 
persons  employed  therein  while  engaged  In 
their  ordinary  duties  shall  be  securely  guard- 
ed when  practicable,  if  otherwise  then  a  no- 
tice of  its  danger  shall  be  conspicuously  post- 
ed In  the  factory  or  workshop."  2  Gen.  St. 
p.  2345. 

The  plaintiff  holds  her  verdict  under  a 
charge  in  which  the  trial  court,  after  quoting 
the  language  of  the  foregoing  statute,  said: 

"This  statute  Is  applicable  to  this  case, 
and  if  it  appears  that  the  defendant  failed 
to  comply  with  Its  requirements,  then,  if 
the  evidence  submitted  satisfied  you  of  such 
failure,  the  plaintiff  will  have  established  the 
negligence  of  the  defendant" 

If,  therefore,  tbe  statute  In  question  is 
not  applicable,'  the  verdict  must  be  set  aside. 

The  question,  therefore,  Is  whether  the 
statute  Includes  In  its  description  mechanic- 
al appliances,  such  as  those  In  use  at  the 
plant  of  the  defendant  where  the  plalntUTs 
Intestate  was  employed.  The  work  at  which 
the  Intestate  was  engaged  at  the  time  of  his 
death  was  that  of  harvesting  Ice  from  Lake 
Hopatcong,  which  was  done  by  carrying  the 
ice  from  Uie  lake  on  a  conveyor  made  of 
boards  fastened  to  two  endless  chains,  and 
operated  by  a  friction  shaft  driven  by  steam 
power  commtmlcated  by  a  belt  that  ran  from 
the  engine  room.  To  stop  and  start  tbe 
conveyor  by  means  of  a  lever  attached  to 
this  shaft  was  the  Intestate's  occupation, 
which  was  done  by  moving  a  handle  that  ex- 
tended from  the  shafting  to  a  seat  In  "tbe 
conveyor  box"  which  was  a  small  room  ad- 
joining the  engine  house.  This  room  which 
contained  no  other  mechanical  appliances 
had  a  window  opening  through  which  the 
friction  tender  (the  Intestate)  could  see  the 
men  working  outside  and  get  from  them  the 
Signals  to  stop  or  start  the  conveyor.  Tills 
was  his  sole  duty.  Intestate's  death  was 
caused,  presumedly,  by  his  clothing  becom- 
ing entangled  in  tbe  shaft  at  its  junction 
with  tbe  lever  handle. 

We  think  that  the  defendant's  plant  does 
not  come  within  the  statutory  language  "fac- 
tories and  workshops,"  not  only  because 
those  words  import  a  building  in  which  the 
machinery  is  so  placed  as  to  be  dangerous 
to  operatives,  but,  also,  and  chiefly,  because 
such  words  in  their  statutory  context  imply 
that  the  places  to  which  they  refer  are 
those  where  machinery  is  employed  In  the 
work  of  fabrication;  i.  e.,  o'  making  or  man- 
ufacturing something.  Such  is  the  common 
mennlng  of  a  factory  or  workshop.  Ob- 
viously tbe  statute  was  not  intended  to  ap- 
ply to  all  cases  in  which  shafting,  belting, 
and  gearing  were  employed;  for  If  that  had 
been  tbe  legislative  purpose,  the  limitation 
"In  factories  and  workshops"  would  not  have 
been  used.  Some  meaning  must  therefore  be 
given  to  these  words  of  limitation,  and  the 
one  I  have  suggested  is  that  naturally  aris- 
ing from  the  context.  The  use  of  the  word 
"operatives"  In  the  title  of  the  original  act 
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(P.  L.  1885.  p.  212),  also  lends  color  to  this 
constmction. 

That  the  shafting  by  which  the  plaintiff 
was  killed  was  not  so  employed  is  clear,  for 
the  reason  that  the  work  of  harvesting  Ice 
is  not  in  any  sense  a  mannfactoring  process, 
so  that  the  room  In  which  the  Intestate  was 
stationed  could  be  called  a  factory  or  work- 
shop. "The  mere  appropriation  of  natural 
objects  without  imparting  to  them  any  added 
quality  as  in  the  case  of  agriculture,  or  the 
gathering  of  natural  Ice,  is  not  manufacture 
in  the  current  sense."  Bates  Machine  Co.  t. 
Trenton,  etc.,  K.  R.  Co.,  70  N.  J.  Law,  687, 
58  Atl.  935,  103  Am.  St  Rep.  811. 

The  conclusion  reached  is  that  the  statute 
in  question  did  not  apply  to  the  plaintiff's 
case,  and  hence  that  the  verdict  recovered 
at  the  trial  must  be  set  aside. 


STATE  V.  OOFP. 
(Supreme  Court  of  New  Jersey.    Feb.  25.  1907.) 
DisoBDEBLT  House— EviDENC*. 

Under  (P.  L.  1898.  p.  894,  t  74),  providinif 
that  it  shall  not  be  lawful  to  indict  any  per- 
son for  keeping  a  disorderly  boose  where  the 
offense  sought  to  be  punished  consists  wholly  in 
the  unlawful  sale  of  liquors,  where  the  proof 
under  an  indictment  in  the  common-law  form 
for  keeninK  a  disorderly  house  extended  only  to 
the  sale  of  liquors  without  a  license,  there 
could  be  no  conviction. 

Error  to  Court  of  Quarter  Sessions,  Union 
County. 

John  J.  Goflf  was  convicted  of  keeping  a 
disorderly  house.  He  brings  error.  Re- 
versed. 

Argued  November  term,  1906,  before  GUM- 
MERE,  C.  J.,  and  GARRISON  and  GARRET- 
SON,  JJ. 

William  R.  Wilson,  for  plaintiff  in  error. 
N.  C.  J.  English,  Prosecutor  of  Pleas,  for  the 
State. 

GUMMERE,  G.  J.  Goff,  the  plaintiff  in 
error,  was  indicted  for  and  convicted  of  the 
offense  of  keeping  a  disorderly  house.  The 
indictment  was  In  the  common-law  form,  and 
averred  that  he  "unlawfully  and  h.nbltuaHy 
did  keep  and  maintain  a  certain  common, 
ill-governed  and  disorderly  house,  and  in  the 
said  house  for  his  own  lucre  and  gain,  cer- 
tain persons,  as  well  men  as  women,  of  evil 
name  and  fame  and  of  dishonest  conversa- 
tion, then  and  there  unlawfully  and  habitual- 
ly did  cause,  suffer,  procure,  and  permit  to 
frequent  and  come  together ;  and  in  the  said 
bouse,  the  said  John  J.  Goff,  as  well  in  the  night 
as  in  the  day,  and  as  well  on  the  Sabbath, 
commonly  called  'Sunday,'  then  and  on  other 
days  and  times,  did,  without  a  license  granted 
therefor,  habitually  sell,  offer,  and  expose  for 
sale,  and  allow  and  suffer  to  be  exposed  for 
sale,  and  a.«sist  In  selling  certain  splritous 
vinous,  malt,  and  intoxicating  liquors  to  the 
said  persons,  as  well  men  as  women,  and  said 
"orgons  then  and  there  to  be  and  remain. 


gaming  with  slot  machines  and  by  tbrowls; 
dice  for  drinks,  drinking,  gambling,  tiplla^ 
lighting,  whoring,  and  mlabebaving  them- 
selves, unlawfully  and  habitually  did  pern;:: 
and  yet  does  permit,  to  the  great  damage 
and  common  nuisance  of.  etc"  Tbe  ca» 
made  by  the  state  in  support  of  tbe  Ind!^- 
ment  was  that  tbe  plaintiff  in  error  made  a 
practice  of  selling  intoxicating  liquors  to  m'2 
who  frequented  his  place,  altbongb  he  was 
not  licensed  to  make  such  sales,  and  that 
they  were  made,  not  only  on  secalar  day?, 
but  also  on  Sundays;  and,  further  ttiat  hs 
permitted  games  of  cards  to  be  played  "fbr 
drinks"  upon  the  premises  on  three  or  focr 
different  occasions.  At  the  close  of  tbe  case, 
plaintiff  in  error  requested  the  court  to 
charge  the  Jury  that  If  they  believed  that  he 
was  guilty  only  of  tbe  illegal  selling  of  in- 
toxicants, there  could  be  no  conviction  un- 
der the  Indictment  The  court  refused  to 
charge  as  requested.  Exceptions  were  taken 
to  the  refusal,  and  error  is  now  assigned  n[<- 
on  it 

The  Legislature  of  this  state  on  March  10. 
1883,  by  a  supplement  to  the  crimes  act 
enacted  that  "it  shall  not  be  lawfnl  bere- 
after  to  Indict  any  person  or  persons  for  the 
offense  of  maintaining  a  common-law  nuis- 
ance or  keeping  a  disorderly  bouse  •  •  • 
where  tiie  offense  sought  to  l>e  punished 
consists  wholly  in  the  tmlawfnl  sale  of  splri- 
toos,  vinous,  malt  or  brewed  liquors ;  but  In 
all  such  cases  the  indictment  eball  be  In  form 
of  sale  of  intoxicating  liquors  contrary  to 
law."  This  provision  still  remains  upon  tlie 
statute  book,  and  is  now  section  74  of  tbe 
revised  crimes  act  (P.  L.  1898,  p.  894).  The 
purposes  of  this  legislation  cannot  be  mis- 
taken. It  Is  to  prevent  a  person  whose 
only  offense  is  the  selling  of  Intoxicating 
liquor  without  first  having  obtained  a  licence 
to  make  such  sale  or  who  sells  it  on  Sondays 
from  being  subjected  to  the  stigma  of  having 
it  spread  upon  the  public  records  of  the 
court  that  be  has  been  guilty  of  keeping  a 
house  or  resort  for  men  and  women  of  evil 
name  and  fame  where  gambling,  fighting, 
whoring,  and  other  immoralities  were  habit- 
ually Indulged  in  by  the  frequenters.  Tbe 
protection  which  tbe  statute  provides  cannot 
be  availed  of  by  a  defendant  before  trial, 
as  he  cannot  know  imtii  the  case  of  tbe  state 
is  in  what  are  the  ill^ai  acts  which  it  is 
Intended  to  prove  against  him.  The  pre- 
sentment of  an  indictment  In  the  common- 
law  form  raises  the  presumption  that  the 
proofs  submitted  to  the  grand  Jury  dis- 
closed habitual  violations  of  the  law  other 
than  unlawful  sales  of  Intoxicating  liquors, 
and  that  presumption  remains  until  after 
the  proofs  are  all  in  upon  the  trial  of  tbe  in- 
dictment The  only  way,  therefore,  in  which 
a  defendant  can  avail  himself  <^  the  protec- 
tion of  the  statute  is  either  to  request  the 
direction  of  a  verdict  at  the  close  of  the  case, 
where  the  proofs  fail  to  disclose  any  Illegal 
acts  except  the  unlawful  sales  of  Uquor,  <a 
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"«-bere  other  illegal  acts  have  been  attempted 
to  be  shown  on  the  part  of  the  state,  to  sub- 
mit such  a  request  to  charge  as  that  which 
"was  made  In  the  present  case.  The  defend- 
ant was  entitled  to  an  acqnlttal  under  this 
Indictment  If  the  Jury  believed  from  the 
proofs  that  the  violations  of  law  of  which  he 
was  guilty  consisted  wholly  In  the  uulawfnl 
sale  of  intoxicating  liquors. 

For  the  failure  of  the  trial  court  to  so  in- 
struct the  Jury,  there  must  be  a  reversal. 


HOLOOMBE  V.  HOLCOMBB. 
(Supreme  Court  of  New  Jersey.    Feb.  25,  1907.) 
Interest—  Mods  op  Computation  —  Pabtiai. 

PAnOSNTS. 

Where  the  interest  on  a  debt  always  re- 
mains in  excess  of  the  payments  made,  the 
proper  method  for  determinini;  the  wliole  amount 
due  is  to  calculate  tlie  interest  add  it  to  the 
principal  gum,  and  then  deduct  from  this  groas 
amount  ttie  total  of  the  payments  made. 

FEd.  Note. — For  cases  in  point,  see  Cent.  Dijc. 
vol.  29.  Interest.  §$  129.  132.] 

Action  by  Daniel  B.  Holcombe  against 
Thomas  R.  Holcombe.  Verdict  for  plalntlfT. 
Kule  to  show  cause  discharged. 

Argued  November  term,  1906,  before  GtJM- 
MERE,  C.  J.,  and  GARRISON  and  GAR- 
RETSON,  JJ. 

Carrow  &  Kraft,  for  the  rule. 

OUMMERE,  C.  J.    This  was  an  action  for 
money  had  and  received.    By  the  undisputed 
testimony  in  the  case  the  plaintiff  loaned  to 
the  defendant,  at  different  times  between  the 
1st  of  November,  1873,  and  the  14th  of  Feb- 
ruary, 1874,  the  sum  of  $139,  and  the  defend- 
ant gave  him  a  statement,  showing  the  sev- 
eral amounts  loaned,  and  containing  the  fol- 
lowing acknowledgment:    "Thomas  R.  Hol- 
combe's  account  with  Daniel  Holcombe  of 
money  left  in  my  hands  on  deposit,  with  in- 
terest at  7  per  cent  from  date  until  paid."    It 
Is  admitted  by  the  plaintiff  that  the  whole  of 
the  principal  has  been  paid— $20  in  1880,  $10 
In  18S>,  $20  in  1895,  $30  in  1896,  $2  in  1899, 
$.5  in  1901,  $13  in  1901.  and  $39  in  1905.    The 
suit  was  brought  to  recover  the  Interest  due, 
and  the  court  directed  a  verdict  in  favor  of 
the  plaintiff    for   $300.80;    that   being   the 
amount  of  Interest  due  as  calculated  by  the 
counsel  for  the  plaintiff.     We  are  asked  to 
grant  a  new  trial,  on  the  ground  that  the 
amonnt  of  the  recovery  is  excessive.     The 
rule  applicable  to  the  calculation  of  Interest 
In  a  ease  of  this  kind  is  stated  by  Whelpley. 
C.  J.,  In  Baker  v.  Baker,  28  N.  J.  Law,  13,  75 
Am.  Dec.  243,  to  be  that  where  a  payment  is 
in  excess  of  the  interest  which  has  accrued 
up  to  the  date  when  It  is  made,  the  excess 
shall  be  deducted  from  the  principal;  but 
that  no  payment  shall  be  credited  unless  it 
more  than  satisfies  the  interest.     In  other 
vrords,  that  where  the  Interest  always  re- 
mains In  excess  of  the  payments  made,  the 
proper  method  (or  determining  the  amount 


due  Is  to  calculate  the  Interest,  and  add  it 
to  the  principal  sum,  and  then  deduct  from 
this  gross  amount  the  total  of  the  payments 
made.  A  calculation  made  imder  this  rule 
will  show  that  the  amount  of  interest,  which 
had  accrued  from  the  14th  of  February,  1874, 
which  was  the  date  when  the  last  moneys 
were  loaned  to  the  defendant,  to  the  4th  day 
of  June,  1906,  which  was  the  day  upon  which 
the  plaintiff  was  entitled  to  enter  his  Judg- 
ment, was  slightly  in  excess  of  the  amount 
for  which  the  verdict  was  directed. 

The  rule  to  show   cause  should  be  dis- 
charged. 


NEW  AUDITORIUM  PIER  CO.  v.  TAXING 

DIST.  OF  ATLANTIC  CITY. 
(Supreme  Court  of  New  Jersey.    Feb.  25,  1907.) 

Taxatic^— Appobtionjcent  by  Owneb— No- 
tice TO  Lessee. 

A  personal  covenant  in  a  lease,  that  the 
lessee  will  pay  the  taxes  assessed  aKainst  the 
property  of  the  lessor  mentioned  in  the  lease, 
does  not,  as  between  the  taxinK  district  and  the 
lessee,  make  the  lessee  the  owner  or  taxpayer, 
within  the  meaninc  of  the  general  tax  act  ap- 
proved April  8,  1903  (P.  L.  p.  394),  and  hence 
entitle  him  to  notice  of  proceedings  by  the  owner 
to  apportion  taxes  upon  the  leased  property  and 
other  property  of  the  lessor  and  owner. 
(Syllabus  by  the  Court) 

Certiorari  by  the  state,  on  the  relation  of 
the  New  Auditorium  Pier  Company,  against 
the  taxing  district  of  Atlantic  City,  to  re- 
view on  assessment    Dismissed. 

Argued  November  term,  1906,  before 
FORT,  PITNEY,  and  REED,  JJ. 

Bourgeois  &  Sooy,  for  prosecutor.  John 
C.  Reed,  for  defendant. 

FORT,  J.  The  prosecutor  in  this  case  is 
a  tenant  of  the  Mary  A.  Riddle  Company,  a 
corporation.  The  Mary  A.  Riddle  Company 
Is  the  owner  of  land  In  Atlantic  City  lying 
In  two  parcels,  one  on  the  inside  and  the 
other  on  the  outside  of  the  boardwalk.  An 
assessment  was  made  against  the  Mary  A. 
Riddle  Company  in  a  lump  sum  on  the  entire 
property.  A  petition  was  presented  by  the 
Mary  A.  Riddle  Company  to  the  commis- 
sioners of  appeal  in  cases  of  taxation,  against 
the  single  assessment  and  a  request  for  the 
division  of  such  assessment,  upon  the  sev- 
eral parcels  made.  This  was  granted,  and 
the  commissioners  divided  the  assessment 
apportioning  it  on  the  separate  tracts  own- 
ed by  the  said  Mary  A.  Riddle  Company. 
One  of  the  tracts,  that  lying  outside  of  the 
boardwalk,  was  leased  by  the  Mary  A.  Rid- 
dle Company  to  the  New  Auditorium  Pier 
Company,  the  prosecutor  in  tills  case.  Among 
the  other  covenants  in  the  lease  was  the 
following:  "And  the  said  party  of  the  sec- 
ond part  [that  is,  the  pier  company]  does 
hereby  covenant  and  agree  to  and  with  the 
said  party  of  the  first  part  [that  Is.  the  Rid- 
dle Company]  to  pay  the  said  yearly  rental 
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In  manner  aforesaid,  and  to  pay  all  taxes 
levied  on  said  land  or  buildings  tbat  may 
be  erected  tbereon,  and  at  tbe  expiration 
of  said  term  to  yldd  up  and  surrender  tbe 
possession  thereof  to  the  said  party  of  the 
first  part"  The  prosecutors  se^  to  havQ 
this  tax  set  aside,  because,  they  say,  no 
notice  was  given  to  them  of  the  levying  of 
the  tax.  They  admit  that  notice  weis  given 
to  the  Mary  A.  Riddle  Company,  who  was 
the  owner  of  the  property,  and  that  the  ap- 
portionment and  division  of  the  tax  was 
made  upon  the  petition  of  the  owner. 

Tbe  twenty-seventh  section  of  the  general 
tax  act  of  1908  (P.  L.  p.  411)  provides  for 
tbe  meeting  of  tbe  commissioners  of  appeal 
to  bear  complaints  and  review  taxes,  and  for 
tbe  bringing  before  them  of  the  assess- 
ment lists,  and  for  action  on  any  assess- 
ment at  the  request  of  any  taxpayer,  and 
upon  such  request  to  apportion  the  assess- 
ment and  taxes  fairly  among  separate  and 
distinct  parcels  of  his  property.  In  tbe  case 
before  us  this  provision  of  the  statute  seems 
to  bare  been  pursued  with  strictness.  In 
fact,  no  question  is  made  as  to  that,  or  that 
tbe  owner  or  the  taxpayer  bad  the  notice  re- 
quired by  statute.  The  prosecutor  in  this 
case  cannot  be  deemed  to  be  the  taxpayer. 
His  covenant  to  pay  taxes  is  a  personal  one. 
The  tax  was  rightly  levied  against  the  Mary 
A.  Riddle  Company,  and,  as  to  tbe  city,  the 
Mary  A-  Riddle  Company  was  the  taxpayer. 
That  company  only  could  apply  for  an  ap- 
portionment, as  was  done  in  this  case,  and 
that  company  only  could  appeal  from  the 
tax  Imposed  upon  the  property. 

In  our  view,  the  prosecutor  In  this  case 
is  without  standing  to  prosecute  this  writ, 
and  it  is  dismissed,  with  costs. 


JANSBN  et  nx.  v.  GOERKH  CO. 
(Supreme  Court  of  New  Jersey.    Feb.  26,  1907.) 
Trial  —  iRSTBucnoHa  —  ExcKPnons  —  Suf- 

FICTKNCrr. 

When  a  trial  jud^e  has  erroneously  chareed 
that  a  husband,  in  an  action  based  on  tiis  wife's 
injury,  miKht  recover  compensation  for  loss  of 
his  wife's  assistance  in  the  household,  and,  sec- 
ondly, rerompense  for  the  hire  of  a  woman  to  do 
certain  household  work  which  the  wife  had  done 
before  she  was  injured,  an  exception  In  the 
words  of  the  charge  is  sufficient  upon  error,  in 
the  absence  of  a  requirement  by  the  trial  court 
that  the  ground  of  exception  be  more  specifically 
stated. 

FBd.  Note.— For  cases  In  point,  see  Cent  Die. 
vol.  46.  Trial,  SS  687-690.] 

(Syllabus  by  the  Coart) 

Error  to  Circuit  <3oart,  Essex  County. 

Action  by  William  Jansen  and  wife  against 
the  Goerke  Company.  Judgment  for  plain- 
tiffs.   Defendant  brings  error.    Reversed. 

Argued  November  term,  1906.  before  GUM- 
MERE,  C.  J.,  and  GARRISON  and  GARRET- 
SON,  JJ. 

Hood  &  Hood,  for  plaintiff  In  error.  Julius 
Feldman,  for  defendants  In  error. 


GARRISON,  J.  In  an  action  brought  by 
husband  and  wife  to  recover  damages  fo: 
injuries  sustained  by  the  wife,  the  trid 
court  charged  the  Juiy,  among  other  tbiogs, 
as  follows: 

"The  mattm  to  be  considered  aa  to  tlie 
hnslMnd,  whose  right  to  recover  d^enda  qmi 
that  of  bis  wife,  are:  First,  what  wooJJ 
compensate  him  for  tbe  loss  of  bis  wife'i 
assistance  in  the  honseliold;  and,  secoiMi:;, 
recompense  for  the  hire  of  a  woman  to  do 
tbe  scrubbing  and  Ironing,  wlilcb  the  plain- 
tiff Mrs.  Jansen  bad  done  before,  and  whicL, 
the  evidence  is,  generally  cost  about  11.00  * 
week." 

At  the  conclusion  of  tbe  Jadge'a  diargt, 
counsel  for  the  def^idant  prayed  an  excep- 
tion as  follows,  which  was  allowed  asil 
sealed: 

"Mr.  Hood:  I  want  to  except  to  ao  much  ot 
your  honor's  charge  wherein  yon  said  tiiat, 
In  fixing  the  compensation  to  go  to  the  liiu- 
band,  in  case  there  is  a  recovery,  he  is  en- 
titled to  be  compensated  for  tbe  loss  of  bis 
wife's  assistance  in  the  household  and  recom- 
pense for  whatever  bas  to  be  paid  out  tor 
hire  of  a  woman  to  do  tbe  scrubbing  and 
washing  and  Ironing  that  the  wife  used  to 
do  before." 

This  exception  was  evidently  directed  to 
the  language  Just  quoted,  by  wblcb  the  jiur 
was  instructed  that  it  ml^t  give  the  liw- 
band  damages  for  tbe  loss  of  bis  wife's  as- 
sistance in  the  household,  and  for  the  cost 
of  providing  such  assistance,  wblcb  was  ob- 
vious error,  since  it  allowed  double  damages. 
It  is  equally  obvious  that  tbe  trial  Judge  did 
not  appreciate  tbe  precise  gronnd  of  the  ex- 
ception prayed  by  counsel.  Counsel  ooold 
have  been  required  to  state  his  ground  more 
specifically ;  but,  in  the  absence  of  sucli  re- 
quirement, bis  exception  is  sufficient  fan 
Blarcom  v.  C  R.  R.  (N.  3.  ESrr.  ft  App.)  H 
Atl.  111. 

Tbe  Judgment  is  reversed. 


HITCHNER  et  ux.  v.  RICHHAN  et  aL 
(Supreme  Court  of  New  Jersey.    Feb.  25, 1907.) 

1.  Mdnicipai,  Cobporatiohb— Strketb— E5- 
cboachvents— rxmovai.. 

A  person  cannot  justify  a  trespasi  con- 
sisting of  his  removal  of  trees  and  a  fcDce.  on 
tbe  ground  that  they  encroached  on  a  public 
street,  unless  he  is  specially  inconvenieilcwi 
therel>y,  and  when  he  is  only  injured  as  one  of 
the  public   he  has  no  right  to  remove  tbem. 

TEd.  Note.— For  cases  in  point,  see  C^t  Oi;. 
vol.  36.  Municipal  (Torporationa,  |  1499.1 

2.  Same— Statutes. 

A  person,  in  an  action  for  trespass  for  the 
removal  ot  trees  and  a  fence  encroarliinz  on  t 
public  street,  who  testified  that  be  removed  die 
trees  and  fence  by  the  direction  of  tbe  ma.ror 
and  council  of  the  borough,  did  not  prove  that 
tlie  direction  was  in  the  form  of  an  ordinance 
essentisJ  under  Rev.  Borough  Act  (P.  L.  m>'. 
p.  296,  i  28,  par.  1),  for  tha  lemoTal  of  en- 
croachments on  streets. 
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8.  Sau. 

The  power  nanted  by  Rev.  Borou)^  Act 
(P.  L.  1887.  p.  286.  t  28,  par.  1),  empowerinR 
the  council  of  borouKtis  to  declare  what  shall  be 
nuisances  in  the  streets,  and  to  remove  encroadt- 
menty  on  an?  street,  is  a  police  power  to  pre- 
sent and  relieve  from  such  obstructions  on 
streets  as  are  readily  ascertainable  withont  the 
necessity  of  any  adjudication,  but  does  not  justi- 
fy the  municipal  antboritiea  in  summarily  re- 
moving trees,  and  a  fence  of  an  abutting  owner 
under  a  claim  that  the  same  encroaches  on  a 
street  the  determination  of  the  question  of  en- 
croachment involvinK  the  ascertainment  of  the 
true  location  of  the  line  of  the  highway. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38.  Municipal  Corporations,  SS  1498,  1499.] 

Error  to  Circnlt  Court,  Salem  County. 

Action  by  Oliver  P.  Hitcbner  and  wife 
against  Fayette  RIchman  and  another.  There 
was  a  Judgment  for  defendants,  and  plaintiffs 
.  bring  error.    Reversed. 

Argued  June  term,  1906,  before  GUM- 
MERE,  C.  J.,  and  GARRISON  and  SWATZE. 
JJ. 

John  W.  Wescott  and  Matthew  Jefferson, 
for  plaintiffs  In  error.  Jonathan  W.  Acton, 
for  defendants  in  error. 

GUMMERB,  C.  J.  The  declaration  In  this 
case  charges  the  defendants  with  breaking 
and  entering  the  close  of  the  plaintiffs  in  the 
borough  of  Elmer,  and  cutting  down  and  de- 
stroying trees  standing  thereon,  and  also 
breaking  down  and  removing  a  portion  of 
tbe  fence  surrounding  the  inclosure.  The 
defenses  Introduced  to  the  alleged  trespass 
were,  first,  that  the  trees  and  fence  encroach- 
ed upon  one  of  the  public  streets  of  the  bor- 
ough ;  that  they  were  unauthorized  obstruc- 
tions to  public  travel,  and  constituted  a  pub- 
lic nuisance  which  tiie  defendants,  In  their 
Individual  capacity,  were  Justified  in  abating ; 
and,  second,  that  In  cutting  down  the  trees 
and  breaking  down  and  removing  the  fence 
the  defendants  were  acting  under  the  specific 
orders  of  the  mayor  and  council  of  the  bor- 
ough. 

The  first  of  these  defenses  entirely  failed 
at  the  trial  of  the  cause.  The  right  of  a  pri- 
vate individual  to  abate  a  nuisance  In  the 
public  highway  is  not  absolute,  although  it 
has  been  sometimes  stated  to  be  so,  not  only 
by  text-wrltera,  but  In  Judicial  decisions. 
The  right  does  not  exist  unless  such  Individ- 
ual is  specially,  and  in  some  particular  way, 
inconvenienced  by  it  If  he  is  only  Injured 
as  one  of  the  public,  be  can  no  more  proceed 
to  abate  It  than  he  can  bring  an  action. 
Lansing  v.  Smith,  8  Cow.  (N.  T.)  146;  Ft 
Plain  Bridge  Co.  v.  Smith,  30  N.  T.  62;  May- 
or of  Colchester  v.  Brooke,  7  Q.  B.  377 ;  Wood 
on  Nuisances,  fg  729-737.  And  even  when  he 
is  specially  Injured  by  an  unwarranted  ob- 
struction in  the  highway,  a  private  person 
can  only  Interfere  with  it  so  far  as  It  Is  nec- 
essary to  do  so,  In  order  to  exercise  his  right 
of  passing  along  the  highway.  Dimes  v.  Pet- 
1^,  15  Q.  B.  283;  State  v.  Keenan,  2  Ames 
(R.  I.)  497.  No  attempt  was  made  on  behalf 
of  the  defendants  to  show  that  they  were. 


either  of  them,  In  the  sllghtiest  degree  Incon- 
venienced by  the  presence  of  the  alleged  ob- 
structions, and,  as  Individuals,  therefore, 
their  removal  of  them  was  without  legal  Jus- 
tification. Nor  were  the  defendants  more 
successful  in  establishing  the  defense  that 
the  cutting  of  the  trees  and  the  breaking 
down  and  removing  of  the  fence  were  legal- 
ly Justified  by  reason  of  the  fact  that  they 
were  employed  to  do  that  work  by  the  mayor 
and  council  of  the  board.  The  only  proof 
that  they  were  so  employed  was  the  state- 
ment of  Mr.  Camp,  one  of  the  defendants, 
upon  the  witness  stand,  that  "they  did  It  by 
direction  of  the  mayor  and  council.  Were  or- 
dered by  the  mayor  and  council  to  do  It" 

Conceding  that  as  this  evidence  was  re- 
ceived without  objection.  It  sufiSclently  prov- 
ed the  fact  stated.  It  can  hardly  be  accepted 
as  proof  that  the  order  was  In  the  form  of 
an  ordinance  duly  passed  by  council;  and  yet 
that  Is  the  only  method  by  which  the  borough 
authorities  are  empowered  by  the  Legislature 
to  provide  for  the  removal  of  encroachments. 
Incumbrances  and  nuisances  in  the  public 
streets.  Revised  Borough  Act,  I  28,  par.  1 
(P.  L.  1897,  p.  296).  But  assuming,  for  the 
purpose  of  disposing  of  this  second  ground 
of  defense  upon  Its  merits,  that  the  cutting 
down  of  the  trees  and  the  removal  of  the 
fence  were  directed  by  ordinance,  such  ordi- 
nance was  Invalid.  In  the  case  of  Sproul  v. 
Borough  of  Stockton  (N.  J.  Sup.)  62  Atl.  275, 
this  court  pointed  out  that  the  power  con- 
ferred by  the  provision  of  the  borough  act 
Just  mentioned  Is  a  police  power  granted  to 
prevent  and  relieve  from  such  obstructions 
to  the  public  enjoyment  of  the  streets  as  are 
apparent  or  readily  ascertainable  without  the 
necessity  of  any  adjudication,  and  declared 
that  such  a  power  does  not  authorize  the  sum- 
mary removal  of  growing  trees,  for  the  rea- 
son that  such  trees  are  not  necessarily  an  un- 
lawful Incumbrance  or  encroachment  To  the 
same  effect  Is  Avis  v.  Vreeland,  57  N.  J.  Law, 
474,  28  Atl.  1039,  23  L.  R.  A.  685.  Nor  does 
the  conferring  of  such  a  power  Justify  the 
municipal  authorities  in  summarily  remov- 
ing a  structure  erected  by  an  abutting  owner, 
under  a  claim  that  it  encroaches  upon  the 
highway.  The  determination  of  the  question 
whether  such  a  structure  is  an  encroachment 
or  not  Involves  the  ascertainment  of  the 
true  location  of  the  line  of  the  highway.  To 
do  this  requires  action  of  a  Judicial  nature, 
with  respect  to  which  the  parties  affected 
have  a  right  to  be  heard.  The  power  to  sum- 
marily remove  encroachments  In  a  highway 
Is  capable  of  exercise  only  to  the  extent  that 
the  right  to  do  so  is  clear,  or  is  readily  ascer- 
tainable without  the  necessity  of  any  adjudi- 
cation. State  Associates,  etc.,  v.  Jersey  City, 
34  N.  J.  Law,  31;  Dawes  v.  Hlghtstown,  45 
N.  J.  Law,  501.  In  the  present  case  a  prin- 
cipal matter  In  dispute  was  whether  the  fence 
was  within  or  without  the  line  of  the  high- 
way, and  the  rights  of  the  parties — so  far 
as  the  removal  of  the  fence  was  concern- 
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ed — were,  by  the  charge  to  the  Jury,  made  to 
depend  entirely  upon  the  determination  of 
that  question.  That  body  determined  It 
against  the  contention  of  the  plaintiff;  but, 
ns  was  suid  In  Sproul  t.  Borough  of  Stock- 
ton, supra,  that  determination  cannot  take 
the  place  of  the  prior  adjudication  to  which 
the  plaintiffs  were  entitled. 

Both  of  the  defenses  set  up  to  the  plaintiff's 
cause  of  action  baring  failed,  they  were  en- 
titled to  have  the  Jury  directed  to  return  a 
verdict  In  their  favor.  The  refusal  of  their 
request  that  such  binding  instruction  be  giv- 
en was  injurious  error,  for  which  the  Judg- 
ment under  review  mast  be  reversed. 


NAUGHTON  v.  ELLIOTT. 

(Court  of  Chancery  of  New  Jersey.    Feb.  19, 
1907.) 

1.  Specific  Pkbfobkakcb  —  Contbact  fob 
Sale  of  Land— Suit  by  Vendee— Account- 
iNO  FOB  Rents. 

Where,  in  a  suit  by  the  vendee  in  a  contract 
for  the  sale  of  land  for  specific  performance,  it 
appeared  that  after  the  time  when  conveyance 
should  have  been  made  defendant  had  leased  the 
premises,  on  which  there  were  buildinKS  belong- 
ing to  complainant,  and  which  he  had  placed 
there  under  a  lease,  and  that  defendant  had 
rented  the  real  estate  and  bnildinfrs  for  a  sum 
amounting  to  merely  the  value  of  the  eround 
rent  without  regard  to  the  buildiuK.  on  a  decree 
for  complainant,  defendant  should  be  charged, 
not  only  with  such  ground  rent,  but  with  the 
reasonable  additional  value  of  the  rent  of  the 
buildings. 

\Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44.  Specific  Performance,  i  422.] 

2.  Same. 

The  fact  that  on  an  application  to  restrain 
defendant  from  collecting  the  rents  and  for  a 
receiver,  by  consent  of  all  parties  an  order  was 
made  nuthoriziug  defendant  to  collect  the  rent 
until  disposition  of  the  litigation,  did  not  sus- 
tain a  contention  that  defendant  bad  been  in 
charge  of  the  premises  as  a  receiver  for  a  cer- 
tain period,  and  that  during  such  period  he 
should  not  be  charged  with  more  rent  than  he 
actually  received. 

Suit  by  William  Naughtou  against  George 
W.  Elliott  for  specific  performance  of  B 
contract  for  the  sale  of  land,  and  for  a  set- 
tlement of  account  for  rents,  etc.  Decree 
advised  for  complainant 

See  59  Atl.  869. 

Mr.  Hope,  for  complainant.  Mr.  Leonard 
and  Dr.  Depue.  for  defendant 

EMERY,  y.  C.  Complainant,  as  purchas- 
er, has  obtained  a  decree  for  specific  per- 
formance against  the  vendor  in  possession, 
and  the  question  now  litigated  Is  the  amount 
of  rents  for  which  the  vendor  shall  be  char- 
ged for  the  property  to  be  conveyed  to  com- 
plainant. He  has  received  |G50  a  year  from 
December,  1902,  to  May  10,  1J)05,  when  com- 
plainant took  possession  under  order  of  court, 
and  Insists  that  this  is  the  gross  amount  of 
rents  with  which  he  Is  chargeable.  Ordinari- 
ly, In  the  accounting  on  decree  for  specific 
performance,  a  vendor,  in  possession  and  In 


receipt  of  tenants'  rents.  Is  chargeable  only 
with  the  rents  actually  received,  but  he  n^ay. 
under  special  circumstances,  l>e  charged  wi:b 
those  which  wlthoat  his  wUlftU  neglect  or  de- 
fault he  might  have  received.  If  equitable 
and  proper.  Fry,  Sp.  Pert  (4th  EM.)  Si  1*^- 
142a 

The  principle  as  stated  by  Lord  Selbome, 
Chancellor,  In  Phillips  v.  Silvester,  L.  R. 
8  Ch.  App.  173,  Is  "that  where  the  vendor  re- 
tains possession.  It  must  be  on  the  teim» 
of  his  undertaking  the  duties  of  possessiao. 
while  he  insists  upon  retaining  possessioc- 
He  Is  pro  tanto  a  trustee  in  possession  for 
the  purchaser;  but  a  trustee  who  holds  the 
purchaser  at  arm's  length,  and  a  trustee, 
therefore,  who  is  bound  to  do  those  things 
he  would  be  bound  to  do  If  he  were  a  trti*- 
tee  for  any  person."  In  the  present  cas*, 
the  complainant  was  a  lessee  of  the  prem- 
ises with  an  option  to  purchase,  -vrhich  was 
duly  exercised  within  the  time  limited,  and 
before  the  expiration  of  the  lease  expiring 
November  10,  1902.  At  that  time  a  tenant 
was  in  possession  under  the  complainant,  at 
a  rental  of  $1,100,  and  negotiations  were 
pending  for  a  renewal  of  the  lease.  The 
rental  included  both  the  land,  to  which  de- 
fendant held  the  legal  title,  and  the  build- 
ings, which  were  owned  by  complainant,  and 
were  occupied  for  the  purpose  of  a  hotel 
under  a  license.  Complainant  paid  96S0  rent- 
al to  defendant  for  the  lands  alone.  On  or 
shortly  after  the  termination  of  the  defend- 
ant's lease,  defendant  secured  possession  of 
the  lands,  by  threatening  to  dispossess  com- 
plninant's  tenant,  who  then  attorned  to  or 
leased  from  him  at  a  rental  of  $®0  a  year. 
The  defendant  says  that  tills  rental  was  for 
the  lands  alone  and  both  he  and  the  tenant 
Keenan  In  their  affidavits  or  depositions 
called  the  rental  ground  rent,  and  it  is  tbe 
same  sum  which  defendant  had  for  some 
years  received  for  tbe  lands  alone.  Bnt  tbp 
tenant  occupied  the  buildings  for  hotel  pur- 
poses, and  tbe  license  was  continued  fn>m 
year  to  year  (apparently  by  the  aid  of  both 
parties  pending  this  litigation)  until  con- 
plaiuant  received  possession. 

Defendant  has  offered  and  tendered  by  h'.f 
answer  $800  to  the  complainant,  as  the  pur- 
chase price  of  the  buildings  if  the  option  was 
not  exercised  or  the  buildings  removed 
While  defendant  says  that  he  did  not  thick 
tbe  buildings  practically  worth  anything,  it  :s 
clear,  I  think,  that  the  continuance  of  the 
buildings  on  the  land,  and  their  use  fcr 
hotel  purposes  pending  the  litigation,  was  a 
privilege  or  right  which  gave  additional  v»!- 
ue  to  the  premises  for  renting,  and  defoidant 
was  therefore  bound,  on  renting  the  proper- 
ty, to  see,  not  only  that  his  ground  rent  w£j 
secured,  but  also,  that  a  fair  rental  value 
in  addition  for  the  use  of  tbe  buildings  for 
hotel  purposes  on  the  land.  He  has  failed 
either  to  secure,  or,  so  far  as  the  evidence 
shows,  to  attempt  to  secure,  as  rent  any- 
thing more  than  that  which  would  be  rent 
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for  the  land;  all  of  which  he  claimed  as  bla 
own.  He  seems  to  hare  taken  the  position 
that  be  had  nothing  to  do  with  the  rental 
of  the  buildings,  and  that  the  complainants 
must  either  take  them  off  or  collect  bis  own 
rent  for  them.  In  this  respect  be  took  the 
risk  of  his  not  being  finally  held  to  be  a  trus- 
tee In  possession  either  of  the  land  or  build- 
ings. In  addition  to  the  amount  which  he 
fixed  as  the  rental  value  of  the  lands  alone, 
the  defendant  should  therefore  be  charged 
with  such  additional  rent  as  be  might  have 
obt:ilned  by  adding  a  fair  rental  value  for 
the  buildings  used  as  a  hotel.  What  this 
amount  should  be  is  not  as  clear  upon  the 
evidence  as  it  should  be,  but,  as  both  par- 
ties have  submitted  all  the  proofs  proposed 
to  be  given,  I  must  reach  the  best  conclu- 
sion practicable.  Complainant  claims  that 
Kcenan,  tbe  tenant,  had  agreed  to  renew 
bis  lease  for  $1,000,  and  that  he  could  have 
obtained,  at  least,  this  amount  from  another 
person.  But  Keenan  denies  any  final  ar- 
rangement to  pay  this  amount,  and  It  is  ap- 
parent that  this  sum  was  Intended  to  be 
paid  only  If  substantial  Improvements  were 
made.  Tbe  other  offer  of  $1,100  was  not 
definite  or  final.  Keenan's  present  statement 
Is  that  the  $600  paid  was  all  the  premises 
were  worth,  but  in  my  Judgment  the  ground 
rent  alone  was  wortb  this  amount,  on  the 
basis  of  several  years'  valuation,  and  neither 
Keenan's  nor  tbe  defendant's  present  state- 
ments after  the  fact,  ought.  In  my  judg- 
ment, to  be  accepted  as  evidence  of  very  con- 
clusive weight  that.  In  bargaining  with  com- 
plainant's tenant  originally  for  tbe  lease,  de- 
fendant could  not  have  obtained  additional 
rent  for  the  buildings  had  he  desired  to  do 
80.  In  the  absence  of  any  evidence  showing 
that  tbe  defendant  made  any  effort  to  procure 
for  tbe  rental  of  the  whole  property  more 
than  the  amount  of  ground  rent,  he  should 
be  charged  with  a  reasonable  sum  In  addi- 
tion for  the  occupation  of  tbe  buildings  for 
hotel  purposes.  I  think  $200  a  year  should 
be  added  for  this  sum,  and  that  the  defend- 
ant daring  bis  occupation  sbould  be  charged 
with  the  gross  amount  of  rent  at  tbe  rate 
of  $850  a  year. 

It  was  urged  for  defendant  that  from  De- 
cember 10,  1903,  he  was  In  charge  of  .the 
premises  as  receiver,  under  an  order  of  that 
date  made  In  the  cause,  and,  being  In  pos- 
session in  that  capacity,  cannot  be  charged 
with  more  rent  than  tbe  amount  actually 
received.  But  this  order  of  December  10th 
did  not  have,  and  was  not  Intended  to  have, 
the  effect  of  relieving  bim  from  any  liability 
imposed  on  blm  as  vendor  on  a  subsequent 
accounting  in  the  suit.  It  was  an  order 
made  on  an  application  to  restrain  blm  from 
collecting  any  rents  from  the  premises  In 
question,  under  tbe  lease  he  had  made  to 
Keenan,  and  for  a  receiver  of  tbe  premises, 
and  by  consent  of  all  parties  an  order  was 
made  authorizing  defendant  "to  collect  of 
tbe  tenant  Keenan   tbe  rent  for  the  land 


In  question  in  the  suit,  at  the  rate  of  $030 
per  year,  now  due,  or  which  may  become 
due,  until  the  suit  was  disposed  of,  and  to 
hold  this  money  collected  subject  to  the  or- 
der of  the  court,  and  the  application  for  re- 
ceiver was  thereupon  suspended."  This  or- 
der merely  allowed  defendant  to  collect  the 
rent  under  the  lease  he  bad  already  made; 
he  stipulating  to  bold  the  money  collected. 
The  order  did  not  in  terms  pass  on  the  ques- 
tion of  ultimate  liability  on  accounting  for 
rents  as  vendor  trustee  In  possession,  if 
complainant  obtained  a  decree,  and  no  such 
question  was  then  at  Issue.  Defendant  was 
not  a  receiver  put  In  possession  by  the  court, 
or  acting  as  its  officer,  but  was  a  defend- 
ant receiving  rents  nnder  a  lease  mad.e  by 
himself,  who  on  bis  stipulation  to  bold  the 
rents  received,  subject  to  the  order  of  the 
court,  was  allowed  to  continue  the  collec- 
tion of  rents  under  tbe  lease  already  made. 
The  application  to  appoint  any  receiver  was 
not  acted  on,  but  was  expressly  postponed. 
This  order  of  December  10th  should  not,  by 
any  implication  or  construction,  be  extended 
to  relieve  defendant  from  any  responsibility 
for  rents  beyond  the  amount  he  received. 

The  other  Items  entering  into  the  account- 
ing were  not  disputed,  and  may  be  adjusted 
on  final  settlement  of  decree. 


SHARP  V,  SWEENEY.  Jndjre. 
(Supreme  Court  of  New  Jersey.    Feb.  25,  1907.) 

1.  Statutes— Title  or  Act. 

Act  March  7,  1895  (P.  L.  v.  IWj  Gen.  St. 
p.  2496.  i  97),  by  reason  of  its  provision  con- 
ferring jurisdiction  over  violations  of  city  ordi- 
nances, contained  in  sections  3  and  10,  and  tbe 
proviBion  as  to  the  form  of  conviction,  contained 
in  section  7.  is  not  In  contravention  of  the  con- 
•tltntional  nrohibition  that  "every  law  shall  em- 
bracs  bnt  one  object,  and  that  shall  be  ex- 
pressed In  tbe  title." 

fEd.  Note. — For  cases  in  point,  see  Cent.  Die. 
vol.  44.  Statutes,  §S  133.  184-180.] 

2.  Cebtiobabi— Review. 

On   certiorari   this  court  will   not  review 
matters  which  are  not  referred  to  in  tbe  arxu- 
ments  or  briefs  presented  by  counsel. 
(Syllabus  by  tbe  Court) 

Certiorari  by  the  state,  on  the  prosecution 
of  Lillian  Sharp,  against  Algernon  O.  Sween- 
ey, Judge  of  the  First  criminal  court  of  the 
city  of  Newark.    Conviction  affirmed. 

Argued  November  term,  1906,  before 
HRXDRIOKSON,  SWAYZB,  and  TRENCH- 
ARD,  JJ. 

McDermlt  &  McDermlt,  for  prosecutor. 
Malcolm  McOIear  and  Frederick  A.  Leblback, 
for  defendant 

TRENCHARD,  J.  This  writ  brings  before 
this  court  for  review  a  conviction  in  the  First 
criminal  court  of  the  city  of  Newark.  The 
prosecutor,  Lillian  Sharp,  was  convicted  of  a 
violation  of  section  445  of  the  ordinances  of 
tbe  city  of  Newark. 

Tbe  only  reason  relied  uiwn  for  reversal 
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Is  the  alleged  unconstitutionality  of  the  stat-  | 
ute  under  which  the  proceedings  which  re-  | 
suited  In  the  conviction  was  alleged  to  hare 
been  Instituted.  Inasmuch  as  the  form  of  the 
conviction  Is  Insufficient  at  common  law,  and 
can  only  be  sustained  under  section  7  of  an 
act  of  the  Legislature  entitled,  "A  supplement 
to  an  act  entitled  'An  act  to  provide  for  the 
appointment  of  police  justices  In  cities  of  the 
first  class,'  passed  May  eighteenth,  one  thou- 
sand eight  hundred  and  ninety-four,"  approv- 
ed March  7,  1885  (P.  L.  p.  197;  Gen.  St  p. 
2497,  {  97),  and  which  Is  the  act  under  which 
the  conviction  In  question  is  alleged  to  have 
beoi  had,  it  becomes  necessary  to  examine 
the  question  of  the  constitutionality  of  that 
act  The  only  reason  urged  In  the  argument 
and  brief  of  the  prosecutor  against  the  con- 
stitutionality of  the  act  is  that  It  is  in  con- 
travention of  the  constitutional  prohibition 
that  "every  law  shall  embrace  but  one  object, 
and  that  shall  be  expressed  in  the  title." 
The  title  of  the  act  Is:  "A  supplement  to  an 
act  entitled  'An  act  to  provide  for  the  appoint- 
ment of  police  Justices  In  cities  of  the  first 
class,'  passed  May  eighteenth,  one  thousand 
eight  hundred  and  ninety-four."  The  act 
embraces  In  its  provision  regulations  as  to 
Jurisdiction  and  procedure,  among  others,  by 
sections  3  and  10  Jurisdiction  is  conferred  over 
violations  of  city  ordinances,  and  by  section 
7  a  form  of  conviction  Is  prescribed.  The 
argument  of  the  prosecutor  is,  as  we  under- 
stand it,  that  such  regulations  of  Jurisdiction 
and  procedure  are  foreign  to  the  object  of  the 
law.  To  warrant  the  conclusion  that  the 
enactment  under  consideration  Is  unconstitn< 
tlonai,  the  mind  of  the  court  should  be  free 
from  doubt  on  the  subject  In  the  language 
of  Chief  Justice  Marshall:  "The  opposition 
between  the  Constitution  and  the  law  should 
be  such  that  the  Judge  feels  a  clear  and 
strong  conviction  of  their  Incompatibility  with 
each  other."  Fletcher  v.  Peck,  6  Cranch  (U. 
S.)  87,  128,  3  L.  Ed.  162.  Referring  to  the 
very  constitutional  objection  now  under  con' 
slderation,  Chief  Justice  Beasley  said.  In 
State  ▼.  Hammer,  42  N.  J.  Law,  435,  438, 
that  it  is  only  in  perfectly  plain  cases  that 
It  Is  proper  for  the  courts  to  vacate  statutes 
on  that  ground.  The  provisions  in  question 
are  not,  In  our  Judgment  liable  to  the  objec- 
tion. The  Constitution  itself  gives  the  reason 
for  the  requirement  that  every  law  shall  have 
but  one  object,  and  that  shall  be  expressed 
in  the  tlUe.  It  is  to  avoid  the  evil  of  Inter- 
mingling In  one  act  things  which  have  no 
proper  relation  to  each  other.  That  require- 
ment Is  not  violated  by  the  enactment  under 
consideration.  The  grant  of  Jurisdiction  to 
the  police  Justices  over  violations  of  city 
ordinances,  and  the  regulation  of  the  proce- 
dure contained  In  the  seventh  section,  Is  not 
only  not  foreign  to  the  object  of  the  act,  but 
Is  manifestly  cognate  to  It  The  Instances  in 
which  such  legislation  has  been  upheld  are 
numerous.  Payne  v.  Mabon,  44  N.  J.  Law, 
213 ;  McGulre  v.  Descher,  65  N.  J.  Law,  139, 


46  Atl.  576;  Boorum  v.  Connelly,  66  N.  J- 
Law,  197,  48  Atl.  955,  88  Am.  St  Rep-  469, 
and  cases  there  cited. 

We  wish  to  be  understood  as  expressing 
no  opinion  as  to  the  constitutionality  of  the 
act  or  the  legality  of  the  conviction  In  any- 
other  aspect  than  the  one  herein  considered. 
No  other  objections  were  raised  in  the  argu- 
ments or  briefs  of  counsel,  and  no  others 
will  be  considered.  Hanson  v.  Pennsylvania 
Railroad  Co.,  72  N.  J.  Law,  407,  60  Atl.  1101. 

The  conviction  should  be  affirmed,  with 
costs. 


NEW   YORK    CENT,    ft   H.   R.   R.    CO.   t. 
BOARD    OF    CHOSEN    FREEHOLD- 
ERS OF  HUDSON  COUNTY. 
(Sapreme  Court  of  New  Jersey.    Feb.  25,  1907.> 

1.  Ferbieb  —  RxauiJiTioH  or  Ratkb  —  Powek 
or  BoABD  or  Choskh  Fbesholdeks. 

The  act  of  February  6,  1799  (Gen.  St  p. 
1469),  does  not  suffice  to  authorize  the  chosen 
freeholders  of  Hudson  conntj  to  fix  the  rate  of 
ferriage  of  foot  paasengeta  from  New  Jersey 
to  New  York. 

2.  Commerce— Interstate    Commebok— Rkgxx- 

LATION. 

The  regulation  of  rates  of  ferrlaee  of  foot 

Sassenfrers  across  the  Hudson  river  from  New 
ersey.  to  New  York  is  a  r^culation  of  interstate 
commerce,  and  beyond  the  power  of  New  Jersey 
under  the  federal  Constitution. 

\Ed.  Note. — For  cases  in  point  see  Cent  Dii;. 
vol.  10,  Commerce,  g  20.] 

8.  Same— Beoitlation  bt  Corobess.  . 

The  power  of  CouKress  over  interstate  com- 
merce is  paramount,  and  has  been  exercised  by 
the  act  to  regulate  commerce  of  February  4, 
1887  (24  Stnt  379.  c.  104,  |  1  [U.  S.  Comp. 
St  1001.  p.  31541). 
4.  Saue. 

Chosen  freeholders  of  Hudson  v.  State.  24 
N.  J.  Law,  718.  distinKuisbed., 
(Syllabus  by  the  Court) 

Certiorari  by  the  New  York  Central  ft 
Hudson  River  Railroad  (Company  against 
the  board  of  chosen  freeholders  of  the  cotm- 
ty  of  Hudson  to  review  validity  of  resolu- 
tion.   Resolution  set  aside. 

Argued  November  term,  1906,  before 
HENDRICKSON,  8WAYZE,  and  TRENCH- 
ARD,  JJ. 

Albert  C.  Wall  (James  B.  Yredenburgh  and 
Thomas  Emory  of  New  York,  on  the  brief), 
for  prosecutors.    John  Griffin,  for  defendants. 

SWAYZE,  J.  This  case  involves  the  va- 
lidity of  resolutions  of  the  board  of  chosen 
freeholders  of  the  county  of  Hudson  fl^xing 
the  .rates  of  ferriagre  for  the  transportation 
of  foot  passengers  between  the  county  of 
Hudson  and  the  state  of  New  York.  One 
resolution  fixes  the  rate  of  ferriage  for  the 
ronnd  trip,  and  the  other  for  the  trip  from 
New  .Jersey  to  New  York.  The  action  of  the 
board  of  freeholders  was  taken  under  the 
authority  of  the  act  of  February  6,  1799. 
Gen.  St  p.  1469.  The  proofs  show  that  the 
ferryboats  are  run  to  connect  with  trains  on 
various  railroads  running  througb  New  Jer- 
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eey  from  iwlnts  in  the  state  of  New  Yoik 
to  a  terminal  station  at  Weetiawken,  and  are 
used  by  passengers  on  the  railroads  to  and 
from  New  York.  They  are  used  also  by  per- 
80U8  not  passengers  on  the  railroads  for  the 
purpose  of  crossing  the  Hudson  river  from 
Hudson  county  to  the  city  of  New  York.  The 
rpsolutions  are  not  in  terms  limited  to  the 
latter  class  of  persons.  Foot  passengers  may 
mean  those  who  arrive  at  Weehawken  by 
rail  from  points  outside  of  the  state  of  New 
Jersey,  and  enter  the  ferry  from  the  rail- 
road station,  as  well  as  those  who  enter  from 
Weehawken  without  having  been  passengers 
on  the  railroads.  The  natural  construction 
of  the  resolutions  does  not  limit  their  ap- 
plication to  foot  passengers  from  Hudson 
county.  The  words  "from  Hudson  county" 
evidently  relate  to  the  transportation,  and 
do  not  seem  Intended  to  qualify  the  class  of 
passengers.  If  this  is  the  proper  construc- 
tion, the  resolutions  certainly  are  a  regulation 
of  interstate  commerce,  at  least  as  to  the  rate 
of  ferriage  for  passengers  destined  from 
points  out  of  New  Jersey  to  New  York,  or 
from  New  York  to  points  out  of  New  Jersey. 
The  transportation  of  passengers  is  com- 
merce as  much  as  the  transportation  of 
goods.  Olbbons  v.  Ogden,  9  Wheat  (U.  S.) 
1,  6  L.  Ed.  23 ;  Passenger  Cases,  7  How.  283, 
12  U  Ed.  702.  Snch  regulations  of  that  com- 
merce are  beyond  the  power  of  the  state. 
Wabash,  St  Louis  &  Pacific  Ry.  Co.  v.  Il- 
linois, 118  U.  S.  557,  7  Sup.  Ct  4,  30  U  Ed. 
244. 

Assuming,  however,  that  the  only  object  of 
the  resolutions  was  to  regulate  ferriage  from 
Hudson  county  of  persons  not  passengers  by 
rail,  we  have  still  to  inquire  whether  they 
are  within  the  power  of  the  freeholders  In 
view  of  the  commerce  clause  of  the  federal 
Constitution.  The  authority  of  the  freehold- 
ers was  sustained  by  the  Court  of  Errors 
and  Appeals  in  Chosen  Freeholders  of  Hud- 
son V.  State,  24  N.  J.  Law,  718,  decided  in 
1853,  and  this  case  is  relied  upon  by  the  de- 
fendants. It  differs,  however,  materially 
from  the  present  case.  The  attempt  there 
was  to  regulate  the  rates  of  ferriage  to  be 
taken  at  the  ferry  in  Jersey  City,  and  the 
bnpreme  Court  and  Court  of  Errors  and  Ap- 
peals sustained  the  regulation  upon  the  the- 
ory that  the  ferry  meant  the  wharf  and  es- 
tablishment set  up  at  the  terminus  within 
this  states  In  24  N.  J.  Law,  722,  724.  where 
Judge  Elmer  drew  the  distinction  between  a 
ferry  establishment  and  the  way  across  the 
water.  Both  in  the  Supreme  Court  and 
Court  of  Errors  It  was  recognized  that  the 
power  of  New  Jersey  was  limited  by  the 
state  line  and  did  not  extend  so  far  as  to 
permit  the  regulation  of  rates  within  the 
boundaries  of  New  York.  The  resolutions 
now  before  us  purport  to  regulate  the  entire 
cost  of  transxrartatlon  across  the  river. 
There  Is  an  obvious  difference  between  fixing 
a  rate  to  be  taken  at  the  ferry  in  Jersey 


City,  which  leaves  It  open  for  New  York  to 
fix  a  rate  on  Its  side  of  the  river,  and  for 
the  owner  of  the  ferry  to  charge  the  sum  of 
the  two  rates  for  transportation,  and  fixing 
a  rate  which  shall  be  operative  In  the  Juris- 
diction of  another  state. 

Another  distinction  Is  that  in  the  former 
case  the  ferry  seems  from  the  report  to  have 
been  distinct  from  the  railroad,  although  it 
was  kept  by  the  railroad  company.  It  is 
common  knowledge  that  there  has  been  a 
great  development  and  change  in  this  respect 
in  the  last  50  years,  and  In  the  present  case 
the  ferry,  Instead  of  being  separate  and  dis- 
tinct from  the  railroad,  is  in  fact  a  continua- 
tion thereof,  forming  a  necessary  link  in  the 
line  of  communication  between  the  city  of 
New  York  and  other  portions  of  the  state  of 
New  York.  Not  only  is  the  case  of  Chosen 
Freeholders  of  Hudson  v.  State  distinguish- 
able from  the  present  but  Its  authority  has 
been  greatly  shaken  by  a  subsequent  deci- 
sion of  our  own  court  11  years  later.  Erie 
Railway  v.  State,  31  N.  J.  Law,  531,  86  Am. 
Dec.  226.  That  case  involved  the  power  of 
New  Jersey  to  impose  a  tax  on  goods  in 
transit  across  the  state.  In  the  Supreme 
Court  the  tax  was  sustained,  and  Chosen 
Freeholders  of  Hudson  v.  State  was  relied 
on  as  authority.  State  v.  D.,  L.  &  W.  R.  R. 
Co.,  80  N.  J.  Law,  473.  The  Judgment  was 
reversed  and  an  opinion  delivered  by  Chief 
Justice  Beasley,  which  Ignored  entirely  the 
older  case.  The  failure  of  the  Chief  Justice 
to  refer  to  the  case  Is  most  significant  If 
Chosen  Freeholders  of  Hudson  v.  State  is  an 
authority  In  favor  of  the  right  to  regulate 
the  rate  for  the  transportation  across  the 
river,  it  is  difficult  to  see  why  the  same 
principle  would  not  permit  New  Jersey  to 
impose  a  tax  upon  goods  In  transit.  The  case 
was  pointedly  called  to  the  attention  of  the 
Court  of  Errors  and  Appeals  by  the  opinion 
of  the  Supreme  Court  and  the  fact  that  it 
was  Ignored  by  the  Chief  Justice  Indicates 
either  that  he  did  not  consider  It  an  authori- 
ty for  the  broad  proposition  above  stated,  or 
that  he  Intentionally  disregarded  It  In 
either  view.  Its  binding  force  upon  us  Is,  to 
say  the  least  much  weakened.  Since,  how- 
ever, the  question  raised  In  the  present  case 
involves  the  power  of  the  state  under  the 
federal  Constitution,  our  Court  of  Errors  and 
Appeals  Is  not  the  court  of  last  resort.  For 
an  authoritative  decision,  we  must  look  to 
the  Supreme  Court  of  the  United  States. 
Questions  similar  to  the  one  before  us  have 
frequently  arisen,  and  been  much  debated 
since  1853.  It  would  not  help  the  discus- 
sion to  refer  to  the  numerous  cases,  and  we 
confine  ourselves  to  those  which  relate  di- 
rectly to  ferries.  We  find  it  convenient  to 
state  them  in  chronological  order. 

In  Fanning  v.  Oregolre,  16  How.  (U.  S.) 
524,  14  L.  Ed.  1043,  decided  in  1863,  Fanning 
claimed  an  exclusive  right  under  an  act  of 
the  Leglslatore  of  the  territory  of  Iowa  to 
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maintain  a  ftrry  across  the  Mississippi  river 
at  Dubuque  for  20  years.  Before  tbe  20 
years  had  expired  the  city  of  Dubuque,  act- 
ing under  the  authority  of  its  charter,  grant- 
ed a  license  to  Gregolre  for  a  ferry  at  the 
same  place.  Thereupon  Fanning  filed  a  bill 
for  injunctiOD,  which  was  denied.  The  ques- 
tion of  the  effect  of  the  power  of  Congress 
over  interstate  commerce  was  touched  upon 
only  incidentally  by  the  court,  and  it  was 
held  that  this  power  did  not  Interfere  with 
tbe  police  power  of  the  state  in  granting 
ferry  licenses. 

In  18C2  the  case  of  C!onway  v.  Taylor,  1 
Black.  (U.  S.)  603, 17  L.  Ed.  101,  was  decided. 
In  that  case  Taylor  claimed  a  ferry  fran- 
chise across  tbe  Ohio  river  from  Kentucl^y 
to  Ohio.  Ck>nway  and  his  associates  under- 
took to  establish  a  ferry  at  tbe  same  point 
and  obtained  a  ferry  license  under  the  laws 
of  Ohio.  The  Court  of  Appeals  of  Kentucky 
held  that  the  exclusive  right  of  ferrying  from 
tbe  Kentucky  side  was  in  Taylor,  but  that 
the  lower  court  was  wrong  in  enjoining  Con- 
way from  ferrying  passengers  from  tbe  Ohio 
side  of  the  river.  The  decree  of  the  Ken- 
tucky Court  of  Appeals  was  affirmed.  The 
extent  to  which  the  court  went  is  shown  by 
the  following  extracts  from  the  opinion  of 
Mr.  Justice  Swayne:  "There  has  been  now 
nearly  three-quarters  of  a  century  of  prac- 
tical Interpretation  of  the  Constitution.  Dur- 
ing all  that  time,  as  before  the  Constitution 
had  its  birth,  the  states  have  exercised  the 
power  to  establish  and  regulate  ferries ;  Con- 
gress never.  We  have  sought  In  vain  for 
any  act  of  Congress  which  involves  tbe  ex- 
ercise of  this  power.  That  the  authority 
lies  within  the  scope  of  that  Immense  mass 
of  undelegated  powers  which  are  reserved  to 
the  states,  respectively,  we  think  too  clear 
to  admit  of  doubt  We  place  our  Judgment 
wholly  upon  that  ground."  He  also  said: 
"Undoubtedly  the  states  in  conferring  ferry 
rights  may  pass  laws  so  infringing  the  com- 
mercial power  of  the  nation  that  it  would  be 
the  duty  of  this  court  to  annul  or  control 
them.  Tbe  function  is  one  of  extreme  del- 
icacy, and  only  to  be  performed  where  tbe 
infraction  is  clear.  Tbe  ferry  laws  in  ques- 
tion in  this  case  are  not  of  that  character." 

In  1883  Wiggins  Ferry  Company  v.  East 
St.  Louis,  107  U.  S.  365,  2  Sup.  Ct  257,  27  L. 
Ed.  419,  was  decided,  and  It  was  held  that 
the  city  of  East  St  Louis,  in  Illinois,  might 
impose  a  licfense  fee  upon  a  ferry  company 
for  each  boat  plying  between  that  city  and 
tbe  Missouri  side  of  the  river.  The  tax  was 
sustained  as  an  exercise  of  the  iralice  power 
upon  the  authority  of  Flanning  v.  Gregoire^ 
and  Conway  v.  Taylor. 

In  1885  Gloucestar  Ferry  Company  v. 
Pennsylvania,  114  U.  S.  190,  5  Sup.  Ot  826, 
29  L.  Ed.  158,  was  decided,  and  it  was  held 
that  tbe  state  of  Pennsylvania  could  not  im- 
pose a  tax  upon  the  "capital  stock  of  the 
Gloucester  Feriy  Company,  a  corx>orat!on  of 


New  Jersey,  engaged  in  the  transportation 
of  persons  and  property  between  Gloucester 
and  Philadelphia.  It  was  sought  to  sustain 
the  tax  because  tbe  ferry  company  laoded 
and  received  passengers  and  freight  at  Its 
wharf  in  Philadelphia,  and  was  therefore 
doing  business  within  the  state  of  Pennsyl- 
vania, but  the  court  said  that  tbe  business 
of  receiving  passengers  and  freight  at  tbe 
wharf  in  Philadelphia  "is  a  necessary  inci- 
dent to — indeed,  is  part  of — their  transporta- 
tion across  the  Delaware  river  from  New  Jer- 
sey. Without  It,  that  transportation  would 
t>e  Impossible.  Transportation  implies  tbe 
taking  up  of  persons  or  property  at  some 
point  and  putting  them  down  at  another. 
A  tax,  therefore,  upon  such  receiving  and 
landing  of  passengers  and  freight  is  a  tux 
upon  their  transportation;  that  is,  upon  tbe 
commerce  between  tbe  two  states  involved 
in  such  transportation."  Justice  Field  add- 
ed: "It  needs  no  argument  to  show  that 
the  commerce  with  foreign  nations  and  be- 
tween the  states,  which  consists  In  the  trans- 
portation of  persons  and  property  between 
them,  is  a  subject  of  national  character,  and 
requires  uniformity  of  regulation.  Con- 
gress alone,  therefore,  can  deal  with  such 
transiwrtation.  Its  nonaction  is  a  declara- 
tion that  it  shall  remain  free  from  burdens 
hnposed  by  state  legislation.  Otherwise, 
there  would  be  no  protection  against  conflict- 
ing regulations  of  different  states,  each  legis- 
lating in  favor  of  its  own  citizens  and  prod- 
ucts and  against  those  of  other  states.  It 
was  from  apprehension  of  such  conflicting 
and  discriminating  state  legislation,  and  to 
secure  uniformity  of  regulation,  that  tbe  pow- 
er to  regulate  commerce  with  foreign  na- 
tions and  among  tbe  states  was  vested  in 
Congress." 

In  1894  In  Covington  &  Cincinnati  Bridge 
Company  v.  Kentucky,  164  U.  S.  204,  14  Sup. 
Ct  1087,  38  L.  Ed.  902,  It  was  held  by  a  ma- 
jority of  the  court  that  an  act  of  Kentucky 
regulating  the  toils  over  a  bridge  across  tbe 
Ohio  river  between  Covington  and  Cincinnati 
was  invalid  because  it  was  an  attempted  reg- 
ulation of  interstate  commerce.  The  bridge 
was  held  to  be  an  instrument  of  commerce  in 
the  same  sense  as  a  ferry,  and  the  Gloucester 
Ferry  Company  Case  was  relied  upon  as  au- 
thority. Throughout  the  opinion  ferries  and 
bridges  are  treated  as  governed  by  the  same 
rule  in  this  respect  and  tbe  argument  sug- 
gested by  Justice  Field  in  the  Gloucester  Fer- 
ry Company  Case  that  the  regulations  of  the 
two  states  might  conflict  and  that  Congress 
alone  could  harmonize  the  differences  and 
enact  a  uniform  scale  of  charges  to  be  op- 
erative In  both  directions,  was  very  much 
relied  upon.  Tbe  minority  of  the  court  while 
concurring  in  the  result  took  a  somewhat 
narrower  view,  and  held  that  the  several 
states  had  power  to  establish  and  regulate 
ferries  and  bridges,  and  the  rates  of  toll 
thereon,  whetiier  within  one  state  or  betweoi 
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rwo  adjoining  states,  subject  to  the  para- 
mount authority  of  Congress  over  Interstate 
commerce,  but  they  reached  the  same  result 
as  the  majority,  for  the  reason  that  the  acts 
of  Ohio  and  Kentucky  for  the  Incorporation 
of  the  bridge  company  constituted  a  contract 
between  the  corporation  and  both  states, 
which  could  not  be  altered  by  the  one  state 
without  the  consent  of  the  other. 

The  whole  subject  was  reviewed  In  the 
recent  case  of  St.  Clair  County  v.  Interstate 
Transfer  Company,  192  U.  S.  454,  24  Sup.  Ct. 
300,  48  li.  Ed.  518.  decided  In  1904.  That 
case,  however,  did  not  Involve  the  question 
now  In  controversy,  for  It  was  held  that  the 
traffic  of  the  defendant  did  not  constitute 
a  ferry  In  the  strict  technical  sense  of  the 
transportation  of  persons  with  or  without 
property,  since  the  transportation  by  the  In- 
terstate Transfer  Company  was  of  railroad 
cars  only.  The  court  was,  however,  careful 
to  say :  "Because  we  have,  arguendo,  rested 
our  conclusion  In  this  case  upon  the  assump- 
tion that  the  respective  states  have  the  power 
to  regulate  ferries  over  navigable  rivers  con- 
stituting boundaries  between  states,  we  must 
not  be  understood  as  de<ilding  that  tliat  doc- 
trine, which  undoubtedly  finds  support  In  the 
opinions  announced  in  Fanning  v.  Oregoire 
and  Conway  t.  Taylor,  has  not  been  modified 
by  the  rule  subsequently  laid  down  in  the 
Gloucester  Ferry  Case  and  the  Covington 
Bridge  Case.  As  this  case  has  not  riequired 
us  to  enter  into  those  considerations,  we  have 
not  done  so." 

Whether  these  cases  are  consistent  with 
each  other  Is  not  for  us  to  decide.  It  may  be 
that  the  establishment  of  ferries  in  the  nar- 
row sense  of  the  word,  and  the  licensing  of 
the  boats,  are  an  exercise  of  the  police  power 
of  the  states,  and  the  regulation  of  the  rates 
of  ferriage,  a  regulation  of  commerce.  It  Is 
enough  for  our  present  purpose  that  the  later 
decisions  consistently  deny  the  power  at- 
tempted to  be  exercised  by  the  states.  We 
are  unable  to  distinguish  the  regulation  of 
rates  for  ferriage  from  the  regulation  of  tolls 
on  a  bridge.  A  ferry  boat  Is  quite  as  much 
an  instrument  of  commerce  as  a  bridge,  and 
it  was  so  treated  In  Covington  &  Cincinnati 
Bridge  Co.  v.  Kentucky.  This  case  Is  bind- 
ing on  us  as  an  authoritative  Interpretation 
of  the  federal  Constitution,  and  we  think  Is 
itself  sufficient  to  settle  the  present  con- 
troversy. But,  in  view  of  the  suggestions  of 
the  ophilon  of  the  Supreme  Court  of  the 
United  States  In  St.  Clair  County  v.  Inter- 
state Transfer  Company,  we  have  considered 
the  case  in  the  light  of  reason  as  well  as  of 
authority.  The  reasons  which  led  the  Court 
of  Errors  and  Appeals  to  declare  invalid  the 
tax  on  goods  In  transit  apply  with  greater 
force  to  the  rates  for  ferriage  across  an  In- 
terstate river,  since  the  power  of  taxation 
may  be  exercised  entirely  within  the  limits 
of  the  state,  while  the  regulation  of  rates 
for  ferriage  across  an  interstate  river  neces- 


sarily extends  beyond  the  state  line.  If  one 
state  has  power  to  fix  such  rates.  It  may  fix 
them  BO  as  to  obtain  an  advantage  over  its 
sister  state;  and,  since  that  state  must  have 
the  same  power,  the  effect  wouid  be  to  bring 
about  the  very  conflict  between  states  which 
the  federal  Constitution  was  meant  to  pre- 
vent, as  was  so  well  said  by  Chief  Justice 
Beasley  in  the  case  already  referred  to.  In- 
deed, Judge  Elmer,  in  Chosen  Freeholders  of 
Hudson  V.  State,  as  we  already  said,  did  not 
go  so  far  as  to  attempt  to  vindicate  the  right 
of  New  Jersey  to  regulate  beyond  its  own 
boundary.  That  case  and  the  other  cases 
above  cited  that  upheld  the  state  legislation 
as  an  exercise  of  police  power  rest  upon 
grounds  not  applicable  to  the  case  before 
us.  In  Conway  v.  Taylor  the  court  express- 
ly said  that  a  ferry  was  in  respect  of  the 
landing  place  and  not  of  the  water,  the 
water  might  be  to  one  and  the  ferry  to  an- 
other, and  that  the  franchise  was  confined  to 
the  transit  from  the  shore  of  the  state.  The 
same  view  of  a  ferry  was  taken  in  Columbia 
Delaware  Bridge  Co.  v.  Gelsse,  38  N.  J.  Law, 
39,  affirmed,  aS  N.  J.  Law,  5&0,  In  which  case, 
however,  the  court  had  to  deal  only  with  a 
ferry  franchise. 

There  Is  nothing  in  these  cases  Inconsistent 
with  our  present  conclusion.  The  resolu- 
tions before  us  attempt  to  do  more  than  reg- 
ulate the  transit  from  the  shore  of  New  Jer- 
sey ;  one  seeks  to  regulate  the  cost  of  trans- 
portation to  the  shore  of  New  York,  the  oth- 
er to  regulate  the  cost  for  the  round  trip. 
The  latter  resolution  is  inconsistent  even 
with  Conway  v.  Taylor,  which  conceded  that 
Kentucky  could  not  regulate  a  ferry  from 
the  Ohio  shore;  and  hoth  resolutions  belong 
to  the  class  of  laws  which  Justice  Swayne 
In  that  case  said  might  so  infringe  the  com- 
mercial power  of  the  nation  that  it  would  be 
the  duty  of  the  court  to  auuul  or  control  them. 

The  argument  based  upon  the  view  that  a 
ferry  means  merely  the  landing  place  Is  not 
applicable  to  a  situation  like  the  present, 
where  the  ferry  is  a  mere  link  in  a  great 
line  of  communication.  Even  if  this  link  be 
a  ferry  in  that  sense,  the  regulation  of  rates 
of  ferriage  necessarily  is  £  regulation  of  In- 
terstate commerce.  The  rates  to  be  charged 
through  passengers  by  rail  must  be  influ- 
enced by  tne  remunerative  or  unremuneratlve 
character  of  the  local  trafilc.  If  the  rates 
fixed  by  the  freeholders  be  limited  to  local 
traffic  and  prove  unremuneratlve,  the  loss 
must  be  made  up  at  the  expense  of  the 
through  traffic.  If  the  rates  prove  profitable, 
the  rates  for  through  traffic  may  be  less. 

If  we  concede  that  the  resolutions  are  no 
more  than  an  exercise  of  the  police  power, 
we  are  even  then  met  by  a  serious  difficulty. 
By  the  treaty  between  New  York  and  New 
Jersey  (Gen.  St.  p.  3464),  New  York  is  given 
exclusive  jurisdiction  over  the  waters  of  the 
Hudson  river  to  the  low-water  mark  on  the 
New  Jersey  shore,  subject  to  the  right  of 
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property  of  New  Jersey  to  the  land  under 
water  west  of  the  middle  of  the  river,  and  to 
the  exduBlve  Jurisdiction  of  New  Jersey  over 
the  wharves,  docks,  and  Improvements  on 
Its  Aore,  and  all  vessels  aground  on  that 
shore  or  fastened  to  such  wharves  or  docks, 
and  subject  to  the  exclusive  right  of  New 
Jersey  to  regulate  the  fisheries  on  the  west- 
erly side  of  the  river.  Even  these  reserved 
rights  of  New  Jersey  are  further  qualified 
by  a  provision  that  they  shall  be  subject 
to  the  laws  of  the  state  of  New  York  in  re- 
lation to  passengers,  and  that  navigation  be 
not  obstructed  or  hindered.  The  limitation 
of  New  Jersey's  jurisdiction  to  Tessels 
aground  on  Its  shore,  or  fastened  to  wharves 
or  docks,  and  the  express  reservation  by 
which  even  those  vessels  are  subject  to  the 
laws  of  New  York  in  relation  to  passengers, 
are  a  plain  Indication  that  New  Jersey  has 
no  control  over  vessels  actually  in  transit 
across  the  river,  and  the  rates  to  be  charged 
(or  transportation  of  passengers  thereon. 

Our  views  are  further  sustained  by  the 
legislation  of  the  Congress  of  the  United 
States.  By  the  act  to  regulate  commerce  It 
is  enacted  that  the  provisions  of  that  statute 
shall  apply  to  any  common  carrier  engaged 
In  the  transportation  of  passengers  or  prop- 
erty wholly  by  railroad  or  partly  by  railroad 
and  partly  by  water,  when  both  are  used  un- 
der a  common  control,  management,  or  ar- 
rangement for  a  continuous  carriage  or  ship- 
ment from  one  state  or  territory  to  any  other 
state  or  territory ;  and  the  act  defines  the 
term  "railroad"  as  Including  all  bridges  and 
ferries  used  or  operated  in  connection  with 
any  railroad.  1  Supp.  Rev.  St.  529  [U.  S, 
Comp.  St  1901,  p.  3154].  The  proof  in  this 
case  shows  that  the  ferry  In  question  is  op- 
erated by  the  New  York  Central  &  Hudson 
River  Railroad  in  connection  with  its  rail- 
road, for  the  transportation  of  passengers 
between  New  York  City  and  points  in  New 
Jersey,  New  York,  and  elsewhere,  and  that 
In  accordance  with  the  act  of  Congress  the 
schedule  of  rates  charged  on  the  ferry  has 
been  filed  with  the  Interstate  Commerce  Com- 
mission. The  act  of  Congress  is  applicable; 
and,  since  Congress  has  undertaken  thereby 
to  regulate  the  charges  for  transportation, 
any  right  which  the  state  of  New  Jersey 
might  have  conferred  originally  upon  the 
board  of  freeholders  must  yield  to  the  para- 
mount authority  of  Congress  over  Interstate 
commerce.  That  the  power  of  Congress  is 
paramount  was  decided  by  the  court  and 
conceded  even  by  the  judges  who  did  not 
concur  In  the  opinion,  not  only  In  the  Coving- 
ton Bridge  Company  Case,  but  In  the  case  of 
the  Wabash,  St.  Louis  &  Pacific  Railroad 
Company  v.  Illinois,  118  D.  S.  557,  7  Sup. 
Ot  4,  30  li.  Ed.  244.  A  further  citation  of 
authorities  on  this  point  Is  unnecessary. 

The  resolutions  brought  up  by  this  writ 
•uould  be  set  aside,  with  costs. 


EGO  HARBOR  Bnii:j>INO  &  LOAN  ASS'N 
V.   BAAKB  et   al. 

{Court  of  Chancery  of  New  Jersey.    Feb.  16. 
1907.) 

1.  Buii.DiNa  AND  Loan  Associations — Fiyta 
— Statutobt  Reoulatioss. 

Since  the  rlKht  of  a  bnildinK  association  to 
impose  fines  aninitt  a  defaultins  stockholder  is 
statutory,  the  Legislature  may  control  enforce- 
ments of  fines,  and  P.  L.  1903,  p.  473.  S  43. 
limiting  the  amount  of  fines  tlitit  may  be  im- 
po.°ed  axalnst  a  defanltinK  stockholder,  and  sec- 
tion 56  (oaKe  477),  providinR  tliat  the  provision 
shall  apply  to  all  associations,  prevents  a  build- 
ing association  from  imposint;  further  fines 
thouKh  the  defaulting  member's  bond  and  mort- 
gage were  executed  before  tlie  passage  of  ttia 
act 

2.  Same— MOBTOAGES— FoBXCLOBUBx— Amoukt 
OF  Recovebt. 

The  bond  of  a  member  of  a  bailding  asinci- 
ation  did  not  provide  for  the  payment  of  fines. 
The  mortgage  securing  it  recited  that  it  con- 
veyed real  estate  subject  to  the  right  of  redemp- 
tion on  the  member  paying  the  principal  sum. 
together  with  interest,  monthly  dues,  and  finps, 
without  referring  to  the  by-laws  of  the  associa- 
tion. Held,  that  a  decree  foreclosing  the  mort- 
gage could  not  include  therein  fines. 

TEd.  Notp. — For  cases  In  point,  see  Cent.  Dig. 
vol.  8,  Building  and  Loan  Associations,  {  79.] 

8.  Sasie— Bt-Law»— IifpOBiTion  of  Fines. 

The  by-law  of  a  building  association,  pro- 
viding that  every  stockholder  neglecting  to  pay 
his  monthly  dues,  interest  etc,  shall  forfeit  and 
pay  the  additional  sum  of  2  per  cent  per  montli, 
IS  ambiguous,  for  falling  to  specifv  the  princi- 
pal sum  on  which  the  2  per  cent  is  to  be 
calculated,  and  will  not  be  enforced. 

Suit  by  the  Egg  Harbor  Building  ft  I.oan 
Association  against  Charles  Baake  and  others. 
Heard  on  order  to  show  cause  why  final  de- 
cree should  not  be  opened  and  corrected  as  to 
amount  due  complainant  Final  decree  open- 
ed and  corrected. 

tl.  6.  Styron,  for  applicant  W.  M.  Clev- 
enger,  for  respondents. 

BERGB^f,  v.  C.  The  complainant  In  this 
cause  filed  its  bill  of  complaint  against  the 
defendants  for  the  purpose  of  foreclosing  a 
building  and  loan  mortgage  given  to  secnre 
the  principal  sum  of  $3,000.  The  date  of  the 
t>ond,  as  well  as  the  mortgage  given  to  se- 
cure its  payment,  is  December  18,  1902.  No 
interest  was  paid  after  February,  1908,  and 
the  master  reported  as  due  the  complainant 
the  principal  sum  of  $3,000,  with  interest 
from  February  10, 1903,  to  December  10, 1906, 
making  a  total  of  $3,690,  upon  which  report 
the  decree  complained  of  was  made.  It  is  ad- 
mitted that  after  the  foreclosure  proceedings 
were  Instituted,  and  in  March,  1906,  the  de- 
fendants paid  to  the  solicitor  of  record  $500 
without,  so  far  as  appears,  application  of  the 
payment,  whereupon  the  solicitor  of  the  com- 
plainant paid  the  money  to  his  client  who  ap- 
propriated $442.04  in  payment  of  fines  which 
it  had  charged  against  the  stock  of  the  corpo- 
ration held  by  the  defendants,  and  assigned  to 
the  complainant  as  a  collateral  to  the  pay- 
ment of  the  loan  in  the  manner  nsuaily  fol- 
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lowed  by  bnlldlng  and  loan  assoclatlonfl,  asd 
$57.96  on  account  of  montbly  premiums  dn« 
and  unpaid  on  account  of  soch  stock.  The 
defendants  Insist  that  such  application  was 
erroneous,  because  the  payment  was  made 
after  the  complainant  had  elected  to  consider 
the  principal  and  Interest  of  its  mortgage  due, 
and,  therefore,  the  payment  to  the  solicitor, 
who  was  employed  to  enforce  the  collection  of 
the  principal  and  interest,  could  only  be  ap- 
plied towards  the  liquidation  of  the  particu- 
lar claim ;  the  payment  of  which  he  was  then 
enforcing  by  foreclosure  proceedings.  The  de- 
fendants also  Insist  that  the  complainant  Is 
not  entitled  to  charge  them  with  any  fines,  or, 
If  such  right  existed,  It  did  not  reach  the  ex- 
tent claimed  by  the  complainant  The  method 
adopted  by  the  complainant  in  charging  fines 
was  cumulative.  The  account  b%an  In  April, 
1903,  at  67  cents,  and  amounted  In  March, 
1906,  to  $442.04.  This  result  was  reached 
by  charging  each  month  2  per  cent  on  the 
total  amount  of  the  arrearage ;  each  item  of 
which  making  up  the  total  having  been 
previously  charged  a  fine  at  the  same  rate. 

Passing,  for  the  present,  the  question  of  the 
right  of  this  complainant  to  charge  any  fines 
under  Its  constitution  and  by-laws.  It  Is  per- 
fectly clear  that  every  fine  charged  after 
October,  1903,  Is  erroneous,  If  the  act  of  the 
Legislature  of  this  state,  concerning  building 
and  loan  associations,  approved  April  8,  1903 
(P.  L.  p.  457),  has  any  application,  ijectiou 
43  of  that  act  declares  that:  "If  a  member  of 
any  such  association  of  the  state,  or  doing 
business  therein,  shall  fall  for  six  successive 
mouths  to  pay  his  periodical  installment,  his 
memlsershlp  In  such  association  shall,  at  the 
option  of  the  board  of  directors,  thereupon 
cease  and  determine,  but  In  no  case  shall 
farther  fines  or  penalties  be  charged  against 
bis  account."  It  is  urged  on  behalf  of  the 
complainant  that  as  this  bond  and  mortgage 
were  executed  before  the  act  was  approved, 
it  cannot  affect  this  loan.  Section  66  of  the 
same  act  provides  that  its  provisions  relating 
to  building  and  loan  associations  of  this  state 
shall  apply  to  all  such  associations  organized 
under  any  law  of  this  state,  and  manifestly 
includes,  so  far  as  the  Legislature  had  the 
power  to  do  it,  the  complainant  corporation. 
The  right  to  impose  fines  against  a  defaulting 
stockholder  la  entirely  statutory,  and  in  its 
nature  penal.  In  my  opinion,  the  Legislature 
has  the  right  to  control  the  enforcement  of 
the  penalty,  and  certainly  a  court  of  equity 
will  not  give  aid  to  a  penalty  which  the  law 
making  power  has  discountenanced,  and  from 
which  it  has  withdrawn  its  support.  There- 
fore this  complainant  was  not  entitled  to 
charge  fines  for  a  longer  period  than  six 
months  afto*  April  8,  1903,  and,  having  ap- 
plied defendants'  payment  in  satisfaction  of 
an  unlawful  claim,  the  decree  which  recog- 
nizes, through  a  mistake  of  the  master,  this 
erroneous  application  should  be  corrected. 
These  foreclosure  proceedings  are  directed  to- 
wards the  collection  of  the  principal  sum  of 
a6A.-«6 


tlie  t>ond  with  Interest  The  bond  does  not 
provide  for  the  payment  of  any  fines,  and  a 
satisfaction  of  the  bond,  according  to  its  con- 
dition, would  not  require  the  defendants  to 
pay  them.  The  mortgage  after  reciting  the 
bond,  conveys  the  real  estate  subject  to  the 
right  of  redemption,  if  the  defendants  pay  the 
principal  sum  "on  the  day  and  time  hereinbe- 
fore mentioned  and  appointed  for  the  payment 
thereof,  together  with  interest  for  the  same 
*  *  *  and  shall  pay  all  monthly  dues  on 
stock,  installments  of  premium,  interest,  and 
fines."  The  word  "hereinbefore"  manifestly 
refers  to  the  bond  as  recited  in  the  mortgage, 
for  in  no  other  place  therein  Is  there  any 
time  mentioned  as  the  pay  day.  While  the 
word  "fines"  appears  In  the  proviso  of  the 
mortgage,  there  is  nothing  in  the  instrument 
which  fixes  their  amount  or  authorizes  their 
imposition,  nor  does  the  redemption  clause  In 
the  mortgage  refer  to  the  by-laws  or  con- 
stitution of  the  complainant  association,  or 
undertake  to  make  either  of  them  a  part  at 
the  obligation.  The  by-law  on  this  subject, 
to  which  I  shall  refer,  merely  provides  that 
shareholders  shall  pay  fines  for  defaults.  It 
does  not  declare  that  fines  may  be  collected 
out  of  the  proceeds  of  sale  of  property  pledg- 
ed to  secure  a  loan  made  to  the  member  in  de- 
fault, and  is  subject  to  the  criticism  made  by 
Mr.  Justice  Dtxon,  speaking  for  the  Ck>urt  of 
Errors  and  Appeals,  In  Bowen  v.  Lincoln  B. 
&  L.  Association,  61  N.  J.  Big.  272,  280,  28 
Atl.  67. 

After  carefully  considering  the  question 
whether  the  complaint  Is  entitled  under  Its 
constitution  and  by-laws  to  charge  fines,  I 
have  reached  the  conclusion  that  the  power 
does  not  exist  The  only  by-law  of  the  com- 
plainant corporation  on  this  subject  is  to  be 
found  under  article  9,  section  2,  which  reads 
as  follows:  "Elach  and  every  stockholder  for 
neglecting  to  pay  his  monthly  dues,  interest, 
premium,  and  other  charges,  shall  forfeit  and 
pay  the  additional  sum  of  2  per  cent  per 
month."  This  by-law  establishes  a  forfelturs 
which  must  be  strictly  construed,  and  will 
not  be  aided  by  a  liberal  interpretation.  It 
will  be  observed  that  It  does  not  state  upon 
what  principal  sum  the  2  per  cent  is  to  be 
calculated.  The  complainant  interprets  it  to 
mean  2  per  cent.,  not  only  upon  the  monthly 
dues,  but  upon  the  monthly  total  of  all  ar- 
rearages, upon  the  separate  items  of  which 
the  fines  had  been  already  levied;  but  we 
can,  with  equal  propriety,  read  It  to  mean  a 
fine  to  the  extent  of  2  per  cent  per  month  up- 
on the  sum  la  default  for  the  month,  and  not 
upon  the  aggregate  sum  of  all  defaults,  and  it  . 
would  not  be  unreasonable  to  argue  that  un- 
der this  by-law  the  penalty  could  be  levied  up- 
on the  principal  sum  of  the  debt,  the  expres- 
sion "the  additional  sum  of  2  per  cent,  per 
month"  means  a  per  centum  charge  upon 
some  uncertain  principal  sum.  This  by-law 
is  BO  uncertain  as  to  which  item  or  items  the 
forfeiture  shall  attach,  that  It  deserves  no 
assistance  from  a  court  of  equity,  and,  In  my 
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Judgment,  it  is  too  amblgtioas  to  afford  any 
support  to  tbe  charges  made  by  the  complain- 
ant against  the  def«idantB'  stock  on  account 
of  lines.  As  the  complainant  has  made  a  mis- 
application of  the  sum  of  $442.04,  I  think  tbe 
defendants  are  entitled  to  have  It  applied 
where  they  now  demand  it  shall  be,  and 
where  I  am  strongly  inclined  to  believe,  con- 
sidering the  circnmstances  under  which  It 
was  paid,  it  was  first  Intended  to  be  applied, 
and  that  Is  towards  the  reduction  of  the  in- 
terest due  on  the  mortgage. 

The  final  decree  will  be  opened,  permitting 
this  correction  to  be  made,  and,  at  the  same 
time,  another  objection  to  tbe  decree,  which 
the  complainant  admitted  on  the  argument 
was  well  founded,  can  also  be  made. 


STATE  V.  SI/ATTERT. 
(Sanreme  Court  of  New  Jersey.    Feb.  26.  1907.) 

1.  Seduction— Taking  Case  from  Jubt. 

Evidence  examined,  and  held  snfficient  cor- 
roboration of  prosecuting  witness,  in  seducti<«i 
caRe.  to  sustain  the  refusal  to  take  a  case  from 
tbe  jury. 

2.  Samb— Statutobt  Pbovisiohs— Pbomisb  of 
Mabbtaob. 

Where,  in  a  prosecution  under  the  fiftieth 
section  of  the  crimes  act  (P.  L.  1808,  p.  807), 
providing  that,  if  any  single  man.  "under  the 
promise  of  marriage,  shall  have  sexual  inter- 
course with  any  single  female,"  etc.,  it  appears 
that  intercourse  first  took  place  several  weeks 
after  the  promise,  such  intercourse  was  under 
the  promise  of  marriage. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43.  Seduction,  {  68.] 

3.  Same— Admibsibilitt  of  Evidence. 

Evidence  that  the  prosecuting  witness  had 
other  men  than  defendant  stay  all  niRht  with 
her  should  be  excluded,  in  a  prosecution  under 
section  50  of  the  crimes  act  (P.  L.  1898,  p.  807), 
providing  that  a  single  man,  who,  under  promise 
of  marriage,  has  sexual  intercourse  with  a  single 
woman,  who  thereby  tiecomes  pregnant,  shall 
be  guilty  of  misdemeanor. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Seduction,  g§  73,  74.] 

4.  Same— Pebson    Liable— Pbesuuftion    or 
Continued   Celibacy. 

Where,  in  a  prosecution  under  the  fiftieth 
section  of  the  crimes  act  (P.  L.  1808,  p.  807), 
providing  against  a  single  man  having  sexual 
intercourse  with  a  single  woman  under  promise 
of  marriage,  the  state  proves  the  defendant 
single  some  months  prior  to  the  seduction,  it  is 
presumed,  in  the  absence  of  contrary  evidence, 
that  he  remained  single. 

5.  Same— iNBTBUcnoNS, 

Evidence  in  a  seduction  case  examined,  and 
held  sufficient  on  \f-hich  to  charge  the  jury  that 
the  girl  testified  defendant  had  promised  to  mar- 
ry her.  and  that,  although  he  offered  himself  as 
a  witness,  he  did  not  deny  her  statement. 

Error  to  Court  of  Quarter  Sessions,  Union 
County. 

Thomas  L.  Slattery  was  convicted  of  se- 
duction.   He  brings  error.    AflSrmed. 

Argued  November  term,  1900,  before,  GUM- 
MERE,  C.  J.,  and  GARRISON  and  GAB- 
RBTSON,  JJ. 

James  0.  Connolly,  for  plaintiff  in  error. 
N.  C.  J.  English,  Prosecutor  of  the  Pleas  for 
the  State. 


OUMMERE,  C.  J.  Tbe  plaintiff  in  error 
was  Indicted  and  convicted  under  the  fiftieth 
section  of  the  crimes  act  (P.  L.  1888,  p.  Sffi), 
which  provides  that:  "Any  single  man  oivet 
the  age  of  eighteen  years,  who,  under  promise 
of  marriage,  shall  have  sexual  intercourse 
with  any  single  female  of  good  repute  for 
chastity,  under  the  age  of  twenty-one  years, 
■be  tbereby  becoming  pregnant,  shall  be  guilty 
of  a  high  misdemeanor,  and  punished  ac- 
cordingly; but  the  evidence  of  the  female 
must  be  corroborated  to  the  extent  required 
in  case  of  indictment  for  perjury;  and  if  tbe 
man  ofTending  many  the  female  at  any 
time  before  sentence,  the  same  shall  be  sus- 
pended, and  he  shall  be  discharged  from 
custody;  and  if  he  marry  the  female  after 
sentence,  he  shall  be  discharged  from  fnitber 
Imprisonment." 

The  first  assignment  of  error  challenges 
the  action  of  the  trial  court  in  refusing  to 
direct  a  verdict  for  tbe  defendant  for  failure 
of  proof  that  a  promise  of  marriage  was 
made  by  the  defendant  to  the  prosecuting 
witness.  The  girl  herself  testified  tliat  such 
a  promise  was  made  to  her  by  the  defendant 
on  the  25th  of  March,  1006,  and  her  ev1d«ice 
upon  this  point  was  corroborated  by  her 
brother-in-law,  one  Bsbrandt,  who  testified 
that,  upon  the  evening  of  the  day  mentioned, 
tlie  defendant  told  him  that  the  girl  was  his 
intended  wife;  and  further  that,  upon  two 
subsequent  occasions,  he  stated  to  the  wit- 
ness that  he  was  going  to  be  married  to  her. 
This  testimony,  if  worthy-  of  credit  fur- 
nished the  measure  of  proof  required  by  me 
statute.  Its  credibility  was,  of  conrse,  for 
tbe  Jnry.  There  was  consequently  no  oror 
in  the  refusal  of  the  trial  court  to  take  ttie 
case  from  tbe  Jury  because  of  failure  of 
proof  in  tbe  respect  mentioned. 

The  second  assignment  of  error  is  based 
upon  the  refusal  of  the  trial  Judge  to  direct 
a  verdict  for  tbe  defendant  upon  the  ground 
that  the  sexual  Intercourse  between  tbe  par- 
ties was  not  bad  under  promise  of  marriage. 
The  prosecuting  witness  testified  that  she 
did  not  submit  herself  to  the  defendant's 
sexual  embraces  until  after  tbe  promise  was 
made  in  March,  and  tbe  defendant  himself 
fixes  the  first  date  of  such  intercourse  in 
the  June  following.  The  theory  upon  which 
this  assignment  Is  rested  by  counsel,  as  we 
understand  it,  is  that,  in  order  to  bring  the 
case  within  the  statute,  the  Intercourse  mnst 
take  place,  eitber  at  the  time  when  the  prom- 
ise is  made,  or  immediately  following  it.  In 
our  opinion,  no  such  limitation  can  be  fairly 
implied  from  the  words  of  the  act.  Its  pur- 
pose Is  to  protect  every  young  woman  of  the 
class  mentioned,  who,  confiding  in  tbe  hones- 
ty of  the  promise,  yields  to  the  solicitations 
of  him  who,  as  she  believes,  will  sooner  or 
later  be  her  husband,  and  permits  Iiim,  as  a 
favor,  to  enjoy,  in  advance  of  the  marriape 
ceremony,  those  privileges  which  after  mar- 
riage become  bis  of  right  Tbe  fact  that 
she  does  not  surrender  her  body  to  the  sexual 
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embraces  of  her  supposed  tnture  husband 
until  by  lapse  of  time  she  has  become  en- 
tirely accustomed  to  the  idea  that  sooner  or 
later  she  will  become  his  wife  does  not  take 
her  out  of  the  protection  of  the  statute.  We 
conclude  that  this  assignment  Is  without 
merit 

The  third  assignment  of  error  Is  directed 
at  the  refusal  of  the  trial  court  to  permit 
the  defendant  to  Introduce  evidence  showing 
that  the  prosecuting  witness  had  other  men 
than  the  defendant  call  to  see  her  prior  to 
the  time  of  her  seduction  by  the  defendant, 
and  that  such  men  remained  with  her  all 
night  The  question  of  the  legitimacy  of 
such  evidence  was  presented  to  tills  court 
for  Its  consideration  In  the  case  of  Foley  t. 
State,  S»  N.  J.  Law,  1,  35  Att.  106,  and  we 
then  held  that  in  a  trial  on  an  Indictment 
founded  upon  this  section  of  the  crimes  act 
proof  that  the  prosecuting  witness  had  been 
ancbaste  with  two  other  men  was  properly 
excluded.  Upon  review  by  the  Court  of  Er- 
rors and  Appeals,  the  soundness  of  that 
decision  was  affirmed.  Same  case  on  error, 
69  N.  J.  Law,  585.  39  Atl.  1113.  It  seems 
hardly  necessary  to  add  that  if  proof  of 
specific  acts  of  nnchastity  Is  incompetent 
proof  of  specific  acts  which  unchastlty  may 
reasonably  be  Inferred  Is  equally  objection- 
able. It  is  argued  before  us  that  if  the  ex- 
cluded evidence  was  not  competent  for  the 
purpose  of  attacking  the  reputation  of  the 
prosecuting  witness  for  chastity.  It  should 
have  been  received  for  the  purpose  of  dis- 
crediting her  as  a  witness;  but  in  the  first 
place,  the  trial  court  was  not  asked  to  admit 
it  for  any  such  purpose,  and,  In  the  second 
place,  it  threw  no  light  upon  the  question 
of  the  credit  to  be  given  to  her  testimony. 
Atwood  V.  Impson,  20  N.  J.  Eq.  1.50. 

Tbe  fourth  assignment  of  error  Is  directed 
at  the  ruling  of  the  trial  court  that,  the 
state  having  proved  the  defendant  to  have 
been  single  at  a  period  some  months  prior 
to  the  time  when  the  seduction  took  place, 
tbe  law  presumed,  In  the  absence  of  proof 
to  the  contrary,  that  he  remained  so  up  to 
and  at  the  time  when  that  event  occurred. 
Just  why  this  ruling  Is  considered  to  have 
been  unsound  is  not  made  plain  to  us  by  the 
brief  of  counsel,  nor  are  we  able  to  perceive 
any  ground  for  so  declaring  it.  It  was  Justi- 
fied by  the  decision  of  this  court  in  the  case 
of  Gaunt  v.  State.  50  N.  J.  Law,  490.  14  Atl. 
600.  The  question  there  presented  was 
whetbw,  where  one  of  the  elements  of  tbe 
crime  for  which  the  defendant  was  Indicted 
was  the  single  state  of  the  woman  with 
whom  he  was  charged  with  havlnc  had  sexiinl 
intercourse,  the  omission  of  the  state  to  oCTer 
proof  of  that  fact  invalidated  the  conviction. 
After  pointing  out  that  tbe  single  state  Is 
tbe  natural,  and  during  early  life  the  only 
possible  one,  and  that  there  is  no  period  at 
which  It  Is  necessarily  terminated  or  merged 
Into  marriage,  we  declare  that:  "It  is  there- 
fore to  be  presumed,  In  the  absence  of  testl-  | 


mony  tending  to  the  contrary,  that  the 
celibacy,  which  exists  during  early  life,  con- 
tinues." There  was  no  error  In  the  ruling 
at  which  this  assignment  Is  directed. 

The  last  assignment  argued  challgenes  the 
correctness  of  the  statement,  made  by  the 
trial  Judge  in  his  charge  to  the  Jury,  that  the 
girl  testified  that  the  defendant  had  promised 
to  marry  her,  and  that,  although  he  offered 
himself  as  a  witness  in  the  case,  he  did  not 
deny  her  statement  upon  the  stand.  .Vn  ex- 
amination of  the  proofs  sent  up  with  the 
record  shows  that  this  statement  of  fact  to 
the  jury  was  Justified.  The  defendant  de- 
nied tbat  he  had  ever  told  the  witness  Es- 
brandt  that  the  girl  was  to  Ite  his  future 
wife,  but  he  failed  to  deny  that  he  promised 
the  girl  that  he  would  marry  her. 

Counsel  for  the  plaintiff  In  error  has  ar- 
gued before  us  that  the  proofs  In  th»  case 
fall  to  show  that  the  girl  was  pregnant  but 
it  Is  sufficient,  for  tbe  purpose  of  disposing 
of  this  contention,  to  gay  that  the  question 
is  not  raised  by  any  assignment  of  error. 

The  conviction  must  be  affirmed. 


BRYANT  V.  MANDEL. 

(Supreme  Court  of  New  Jersey.    Feb.  25.  1907.^ 
Infants— Reouuition  of  Euplotkent. 

It  is  no  defense  In  an  action  to  recover 
a  penalty  under  the  act  approved  March  24, 
1904  (P.  L.  p.  l.')2).  which  makes  It  unlawful 
to  employ  a  child  under  14  years  of  acre,  in 
any  place  where  the  manufacture  of  goods  of 
any  icind  is  carried  on.  To  prove  tliat,  liefore 
employing  a  native  born  child  under  such  axe, 
an  affidavit  of  a  parent  of  such  child  was  first 
filed  -^ith  the  employer,  settlne  forth  that  such 
child  was  above  such  aire.  To  make  the  affi- 
davit provided  for  by  the  statute  available  In  ' 
justification  of  such  employment  it  must  be  ac- 
companied by  the  certificate  or  certificates  re- 
aulred  b.v  the  statute.  And  to  make  out  a  de- 
fense. It  must  also  be  proven  that  correct  copies 
of  all  "papers,  certificates,  passports,  and  affi- 
davits, so  filed,  relating  to  such  employment 
where  mailed,  postage  prepaid,  to  the  depart- 
ment having  charee  of  the  enforcement  of  tbe 
said  not  within  24  hours  after  the  same  were 
filed  with  tbe  person  so  employing  such  child." 
(Syllabus  by  tbe  Court) 

Appeal  from  Hoboken  District  Court 
Action  by  Louis  T.  Bryant  against  George 
Mandel.    Judgment  for  defendant  and  plain- 
tiff appeals.    Reversed  and  remanded. 

Argued  November  term,  1906,  before  FORT, 
PITNEY,  and  REED,  JJ. 

Robert  H.  McOarter,  Atty.  Gen.,  for  ap- 
pellant 

FORT,  J.  This  suit  is  brought  to  recover 
a  penalty  for  a  violation  of  the  provisions  of 
"an  act  regulating  the  age,  employment  safe- 
ty, health  and  work  hours  of  persons,  em- 
ployes and  operatives  in  factories,  workshops, 
mills,  and  all  places  where  the  manufacture 
of  goods  of  any  kind  Is  carried  on,  and  to 
establish  a  department  for  the  enforcement 
thereof."  Approved  March  24,  1804  (P.  L. 
1904,  p.  152).    The  first  aecUon  of  this  act 
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provides  that  no  child  under  the  age  of  14 
years  shall  be  employed,  allowed,  or  per- 
mitted to  work  in  any  factory,  workshop, 
mill,  or  place  where  the  manufactare  of  goods 
of  any  kind  Is  carried  on,  and  any  corpora- 
tion, firm,  individual,  parents,  or  custodian 
of  any  child  who  shall  violate  any  of  the 
provisions  of  this  act  shall  be  liable  to  a  pen- 
alty of  $50  for  each  offense.  On  the  trial 
of  this  cause,  It  was  proven  that  the  defend- 
ant had  employed  In  his  factory  one  Frederic 
Gardo,  a  child  under  the  age  of  14  years. 
On  plaintiff's  case,  and  against  his  ob- 
jection, the  defendant  was  allowed  to  put 
in  evidence  the  following  affidavit,  made  by 
Eugenia  Oardo,  Ibe  mother  of  the  said  Fred- 
eric Gardo: 

"State  of  New  Jersey  County  of  Hudson — 
18.  Eugenia  Gardo,  being  duly  sworn,  upon 
oath  says  that  Frederic  Oardo,  who  resides  at 
No.  212  Boulevard  street  in  the  city  or  town 
of  West  Hoboken,  In  the  county  of  Hudson, 
was  bom  In  the  city  of  Jersey  City,  in  the 
county  of  Hudson  and  state  of  New  Jersey, 
on  the  23d  day  of  August,  in  the  year  1801 ; 
that  the  father  of  said  boy  was  John  Gardo 
and  that  the  maiden  name  of  his  mother  was 
Eugenia  Gromest ;  that  the  said  boy  attends 
the  church  known  as  'St  Michaels,'  situate  at 
West  Hoboken,  and  was  baptized  In  the 
church  or  parish  of  St.  Josephs  at  the  age  of 
June  25,  1893,  situate  in  the  city  or  town  of 
West  Hoboken  in  the  county  of  Hudson  and 
State  of  New  Jersey:  that  he  last  attended 
the  school  known  as  'St  Michaels'  in  the  city 
or  town  of  West  Hoboken,  In  the  county  of 
Hudson,  in  the  state  of  New  Jersey. 

"Sworn   and  subscribed   before   me   this 

day  of :    A.  D. 

"Eugenia  Gardo." 

And  it  was  shown  that  such  affidavit  was 
In  the  possession  of  the  defendant  in  bis 
factory,  and  was  so  in  his  possession  at  the 
time  he  employed  the  said  Frederic  Gardo. 
The  third  section  (page  153)  of  the  statute 
above  referred  to  provided,  that  if,  at  the 
time  of  the  employment  of  the  child,  when 
the  child  is  native  bom,  an  affidavit  made 
by  a  parent  of  the  child  before  some  officer 
authorized  by  law  to  take  affidavits,  setting 
forth  the  name  of  the  child,  his  residence 
and  street  number,  place  where,  and  year 
and  month  when  bom,  name  of  father,  maid- 
en name  of  mother,  church  attended,  if  any, 
school  last  attended,  and  when,  I<  any,  and 
where  the  church  and  school  are  situated; 
if  the  child  was  baptized,  name  and  location 
of  the  church  or  parish  in  which  such  bap- 
tism took  place,  and,  in  addition  thereto, 
there  shall  accompany  such  affidavit,  a  tran- 
script of  the  record  of  the  child's  birth, 
duly  attested  by  an  officer  having  by  law  au- 
thority to  keep  records  of  births  in  the  state, 
county,  town,  or  city  In  which  the  child 
was  born ;  that  such  affidavit  and  certificate 
shall  be  conclusive  evidence  of  the  age  of 
the  child,  in  any  suit  against  an  employer 


for  violation  of  section  1  of  the  act;  but, 
there  is  a  proviso  to  the  act,  as  follows:  "Pro- 
vided, however,  that  correct  copies  of  all 
papers,  certificates,  passports,  and  affidavits, 
relating  to  such  employment,  shall  be  mailed, 
postage  prepaid,  to  the  department  having 
charge  of  the  enforcement  of  this  act  at 
Trenton,  N.  J.,  within  24  hours  after  the 
same  are  filed,  together  with  a  statement  of 
the  legal  name  of  the  person,  firm  or  corpo- 
ration employing  such  child."  There  was  do 
proof  in  the  case  that  correct  copies  of  the 
affidavit  and  certificate  above  referred  to 
were  mailed  as  required  by  this  proviso,  and. 
there  was  no  claim  or  pretense  that  the  same 
had  been  done.  Hie  affidavit,  therefore,  was, 
for  two  reasons,  not  a  defense  to  the  action, 
and  did  not  therefore  justify  the  nonfsult: 
First,  because  there  was  not  shown  to  have 
been  any  transcript  of  the  record  of  the 
child's  birth,  which  accompanied  the  affi- 
davit in  evidence,  ■when  It  was  filed  with  the 
defendant ;  or,  second,  because  there  was  no 
proof  of  the  mailing  of  the  copies  of  the 
affidavit,  and  other  papers,  as  filed  with  the 
defendant,  as  required  by  the  statute.  Under 
the  proof  In  the  case,  when  the  nonsuit  was 
granted,  the  plaintiff's  right  to  recover  the 
penalty  was  clear. 

The  Judgment  of  nonsuit  Is  set  aside,  with 
directions  that  the  case  be  remitted  to  the 
district  court  for  a  new  trial. 


HARBISON  V.  CAMDEN  &  SUBURBAN 
BY.  CO. 

(Supreme  Court  of  New  Jersey.    Feb.  25,  1907.) 

1.  Stbeet  Baii-boads— Ihjubibs  to  Tbavbl- 

KBS— BiCTCLKS— NeOLIOENCB. 

Plaintiff  was  ridinx  a  bicycle  within  a  toot 
or  two  of  defendant's  street  car  trade  He 
suddenly  turned  to  cross  the  track,  not  at  a 
street  crossing,  without  looking  to  the  rear,  and 
was  immediately  struck  by  a  car  following  him 
on  such  track.  Held,  that  the  motorman  was 
not  guilty  of  negligence  in  failing  to  anticipate 
that  plaintiff  would  cross  the  track,  and  in  fail- 
ing to  ring  the  gong  or  stop  the  car  after  plain- 
tiff started  to  cross  in  time  to  prevent  a  col- 
lision. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Street  Railroads,  {  197.] 

2.  Same — Contkibctory  Negligence. 

Where  plaintiff,  while  riding  a  bicycle  along 
a  street  car  track,  and  within  a  foot  or  two 
therefrom,  attempted  to  cross  the  same  imme- 
diately in  front  of  a  moving  car,  which  was  fol- 
lowing him,  he  was  guilty  of  contributory  neg- 
ligence in  failing  to  look  behind  him  before  at- 
tempting to  cross  the  track. 

IE3d.  Note.— For  cases  in  point  see  Cent  Dig- 
vol.  44,  Street  Railroads.  §S  207,  208.] 

Error  to  Court  of  Common  Fleas,  Camden 
County. 

Action  by  William  S.  Harbison  against  the 
Camden  &  Suburban  Railway  Company.  A 
nonsuit  was  ordered  In  favor  of  defendant 
and  plaintiff  brings  error.    Affirmed. 

Argued  June  term,  1906,  before  GUMMERB. 
C.  J.,  and  GARRISON  and  SWAYZB^  JJ. 
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Francis  D.  Weaver,  for  plaintiff  In  error. 
Edmund  B.  Learning,  for  defendant  in  error. 

GUMMB2RE,  C.  J.  This  suit  waa  instituted 
to  recover  compensation  for  Injuries  received 
by  the  plaintiff  from  a  collision  with  one  of 
the  trolley  cars  of  the  defendant  company  on 
Kalghn  avenue  In  the  city  of  Oamden.  The 
case  made  by  him  at  the  trial  was  this:  He 
got  upon  his  bicycle  on  Kalghn  avenue  about 
a  block  east  of  the  point  where  the  avenue 
Is  crossed  by  the  tracks  of  the  West  Jersey 
&  Seashore  Railroad  Company,  and  rode 
along  the  avenue  toward  the  crossing.  He 
kept  on  the  north  side  of  the  track  of  the 
defendant  company's  railway  which  is  laid 
through  the  avenue — in  other  words,  he  trav- 
eled on  the  right-band  side  of  the  avenue — 
for  about  half  a  block,  keeping  close  to  the 
trolly  track  (within  a  foot  or  two  of  it),  and 
then  suddenly  turned  across  it  towards  the 
left-hand  side  of  the  street  Just  as  he  got 
upon  the  track,  be  was  struck  by  the  car, 
Tvblch  was  proceeding  along  the  street  In  the 
same  direction  as  the  plaintiff.  Plaintiff  was 
unaware  of  the  proximity  of  the  car,  as  no 
gong  was  nmg  upon  it,  and  he  did  not  look 
to  see  If  the  track  was  clear  before  attempt- 
ing to  cross.  These  being  the  facts  in  evi- 
dence when  the  plaintiff  rested  his  case,  the 
trial  Judge  directed  a  nonsuit  Plaintiff  now 
assigns  error  upon  that  direction. 

On  the  facts  stated  the  nonsuit  was  prop- 
erly ordered  on  either  of  two  grounds: 

In  the  first  place,  these  facts  do  not  speak 
negligence  on  the  part  of  the  motorman  oper- 
ating the  defendant  company's  car.  The 
plaintiff  was  riding  on  the  right-hand  side  of 
the  avenue,  which  by  "the  law  of  the  road" 
was  his  proper  place.  At  the  point  where  he 
attempted  to  cross  over  to  the  other  side, 
there  was  no  intersecting  street,  or  any- 
thing else  to  suggest  to  the  motorman  the 
probability  of  his  attempting  to  do  so;  nor 
did  the  plaintiff  do  anything  before  making 
the  attempt  to  suggest  to  the  motorman  bis 
intention.  He  did  not  even  look  around  In 
the  direction  of  the  car,  and  thereby,  perhaps. 
Indicate  that  its  proximity  might  be  a  matter 
of  moment  to  him.  The  failure  of  the  motor- 
man  to  anticipate  the  plaintiff's  action  was 
therefore  not  negligent,  and,  as  he  had  no 
reason  to  anticipate  such  action,  there  was 
no  cause  for  the  ringing  of  his  gong.  Nor  can 
the  failure  of  the  motorman  to  stop  the  car, 
after  the  plaintiff  started  to  cross  the  track, 
in  time  to  prevent  the  collision,  be  deemed  neg- 
ligence on  his  part  The  fact  that  the  plain- 
tiff was  not  more  than  a  foot  or  two  from 
tbe  trade  when  he  turned  to  cross  it,  coupled 
with  tbe  further  fact  that  be  was  struck 
Just  as  be  got  upon  the  track,  demonstrates 
that  tbe  car  was  so  close  upon  the  plaintiff, 
vfhea  Us  IntoitioB  to  cross  over  was  first 
msde  manifest  to  the  motorman,  that  tbe 
bringing  of  It  to  a  standstill  before  colliding 
with  him  was  an  Impossibility. 

In  the  second  place,  the  failure  of  the  plain- 


tiff to  look  behind  him  before  attempting  to 
cross  over,  and  so  ascertain  whether  or  not 
he  would  be  In  Jeopardy  by  doing  so  from 
the  approach  of  the  car,  was  Itself  an  act  of 
negligence,  which  was  largely,  if  not  wholly, 
responsible  for  the  accident  That  such  fail- 
ure on  the  part  of  the  plaintiff  will  bar  a  re- 
covery for  injuries  received  by  him  has  been 
frequently  declared  by  our  courts.  North 
Hudson  Ry.  C!o.  v»  Flanagan,  57  N.  J.  Law,  696, 
32  Atl.  216 ;  Jewett  v.  Paterson  Ry.  Co.,  62  N. 
J.  Law,  426,  41  Atl.  707 ;  FItzhenry  v.  Consoli- 
dated Traction  Co.,  64  N.  J.  Law,  674,  46  Atl. 
698 ;  Hannon  v.  North  Jersey  Street  Railway 
Co.,  65  N.  J.  Law,  647,  47  AU.  803;  SolaUnow 
V.  Jersey  City,  etc.  Railway  Co.,  70  N.  J.  Law, 
154,  56  Atl.  235. 

The  Judgment  under  review  should  be  af- 
firmed. 


SMITH  V.  SMITH  et  al. 

(Court  of  Chancery  of  New  Jersey.    Feb.  16, 
1907.) 

BXBOUTOBS— Leoaoies— Time  fob  Payment— 

Effect  or  Appeal. 

Under  Oen.  St  p.  1938,  {  1.  providing  that 
where  no  time  is  fixed  by  a  will  within  which 
legacies  are  to  be  paid,  the  executors  have  one 
year  after  probate  in  which  to  make  payment, 
where  an  order  of  the  orphans'  court,  admitting 
a  will  to  probate  was  suspended  by  appeals, 
the  executor  had  one  year  from  the  day  certified 
copies  of  the  decrees  of  the  appellate  courts 
were  filed  with  the  surrogate  and  probate  ad- 
judged by  bim  within  which  to  pay  the  legacies. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  H  1185- 
119S.1 

Petition  by  Anna  Miller  Smith  against 
Daniel  Smith  and  another,  executors.  De- 
nied. 

Townsend  Godfrey,  for  petitioner.  GasklU 
&  Gasklll,  for  defendants. 

LEAMINO,  V.  C.  I  entertain  the  view 
that  the  executors  of  tbe  estate  of  Philip  M. 
Wheaton,  deceased,  have  one  year  from 
May  16,  1906,  in  which  to  pay  legacies. 

The  order  made  by  the  orphans'  court, 
June  8,  1904,  admitting  the  will  to  probate, 
was  suspended  by  the  appeals  to  tbe  Pre- 
rogative Court  and  Court  of  Errors  and  Ap- 
peals. Brown  v.  Ryder,  42  N.  J.  Eq.  356,  7 
Atl.  568.  Operative  probate  was  not  effectecb 
until  the  termination  of  these  appeals.  May 
16,  1906,  certified  copies  of  the  decrees  of 
the  appellate  courts  were  filed  with  the  sur- 
rogate of  Cape  May  county,  and  probate  was 
on  that  date  adjudged  by  tbe  surrogate  up- 
on proofs  made  before  him  by  the  subscrib- 
ing witnesses  to  the  will,  and  letters  were 
then  issued.  Under  Gen.  St  p.  1938,  (  1,  tbe 
executors  are  entitled  to  one  year  from  that 
date  In  which  to  make  payment  of  legacies, 
where  no  time  Is  fixed  by  the  will  within 
which  such  legacies  are  to  be  paid.  Should 
the  inoperative  order  of  probate  made  by  the 
orphans'  court  be  held  to  be  tbe  probate  con- 
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templated  by  this  stntnte,  these  execnton 
would  have  been  subjected  to  actions  for  all 
legacies  the  day  after  their  appointment. 

The  prayer  of  the  petition  must  be  denied. 
The  petition  will  be  held  nntll  the  expiration 
of  the  year,  when  the  application  may  be  re- 
newed. 

No  costs  will  be  taxed. 


LINDBAROBR  y.  LINDBARGER. 

(Court  of  (Chancery  of  New  Jersey.    Feb.  16, 
IflOT.) 

DiVOBCB— BtIOENOK— SumCIKNOT. 

In  a  suit  for  divorce,  evidence  held  insuffi- 
cient to  show  that  petitioner  bad  connived  in  a 
scheme  to  bring  about  the  adultery  complained 
of. 

[Ed.  Note.— For  cases  in  point,  see  C!ent.  Dix- 
vol.  17,  Divorce,  §  452.1 

Suit  by  Nellie  Llndbarger  against  David 
Llndbarger  for  divorce.  Report  of  a  master 
in  favor  of  a  divorce  confirmed,  and  decree 
directed. 

George  W.  W.  Porter,  for  petitioner. 

MAGIB,  Ch.  The  master's  report  is  In 
favor  of  a  divorce,  upon  the  ground  that  one 
act  of  adultery  charged  in  the  petition  was 
proven.  The  master  has  correctly  concluded 
that  the  proof  is  sufficient  But  there  are  cir- 
cumstances appearing  In  the  evidence  which 
present  a  question  which  the  master  does  not 
seem  to  have  considered.  Two  witnesses 
have  been  called  to  the  act  of  adultery.  They 
are  brothers.  One  of  them  was  a  friend  of 
defendant.  The  other  was  a  lawyer  who  does 
not  now  practice.  They  did  not  live  In  New 
Brunswick,  but  th^  were  together  in  that 
city  when  they  met  the  defendant  They 
agree  in  saying  that  the  meeting  was  casual. 
They  say  that  one  of, them  went  to  New 
Brunswiclc  on  business;  but  the  nature  of 
the  business  is  not  shown.  It  is  argued  in 
the  brief  that  the  other  accompanied  his 
brother  as  his  legal  adviser.  Both  agree  that 
when  they  met  the  defendant,  he  proposed 
to  go  with  them  to  Newark,  and  to  take  them 
to  a  house  in  which  it  is  quite  apparent  that 
women  of  questionable  character  resided. 
They  went.  It  is  unnecessary  to  follow  in 
detail  what  occurred.  It  is  sufficient  to  say 
that  they  admit  accompanying  defendant, 
their  friend.  Into  scenes  of  drunkenness  and 
debauchery,  In  aiding  in  making  him  drunk, 
and  assisting,  as  it  were,  in  what  afterward 
undoubtedly  occurred.  What  has  been  said 
respecting  the  connection  of  these  witnesses 
with  the  matrimonial  fault  of  defendant,  has 
not  been  said  in  criticism  of  their  veracity. 
It  Is  unfortunate  that  we  are  bound  to  rec- 
ognize that  there  are  men  who  mingle  In 
such  scenes,  and  who  tell  about  them. 

But  the  point  which  raises  serious  suspi- 
cions In  my  mind  is  this :  These  witnesses 
had  been  In  communication  several  times 
before  this  occurrence  took  place  with  the 
brother  fax-law  of  the  petitioner.    The  nature 


of  their  connection  has  not  been  shown.  But 
It  la  not  possible  to  avoid  the  inferoice  that 
their  interviews  had  something  to  do  with 
this  case.  Their  curious  encounter  with  de- 
fendant m  New  Brunswick,  their  accompany- 
ing him  on  his  erratic  coarse  during  tbat 
afternoon  and  night,  their  plying  him  with 
liquor — when  considered  together — ^Justify  an 
inference  that  they  desired,  not  only  tbat 
defendant  should  commit  the  fault  charged, 
but  that  they  should  be  able  to  testify  as 
witnesses.  The  next  day,  one  of  these  wit- 
nesses visited,  not  petitioner's  brotber-in- 
law,  but  the  lawyer  of  the  brother-in-law,  and 
there  narrated  to  him  this  story,  and  there- 
upon this  petition  was  filed.  These  circum- 
stances seem  to  induce  the  suspicion  that 
petitioner's  brother-in-law  procured,  or  at 
least  knew  tbat  these  witnesses  were  about 
to  entice  the  defendant  into  the  commission 
of  this  matrimonial  fault,  and  then  to  testify 
to  bis,  and  their,  shame;  and  the  only  ques- 
tion In  my  mind  is  whether  the  petitioner 
Is  to  be  deemed  to  have  connived  In  the  do- 
ing of  the  act  complained  of,  by  such  means. 
My  suspicions  were  so  strong  that  I  directed 
petitioner's  connsel  to  present  his  vievrs.  A 
perusal  of  his  brief,  and  a  repemsal  of  the 
evidence,  has  convinced  me  tbat  there  Is  not 
sufficient  proof  to  justify  a  finding  that  peti- 
tioner connived  in  this  scheme,  or  to  deny 
her  the  relief  she  seeks  for  the  matrimonial 
ofTense  which  is  clearly  proved. 

The  report  will  be  confirmed,  and  a  decree 
made. 


EUREKA  FIRE  HOSE  CO.  v.  EUREKA 
RUBBER  MFG.  CO. 

(Court  of  Chancery  of  New  Jersey.    Feb.  13. 
1907.) 

1.  Tbade-Makkb     and     Tsade-Naites  —  Re- 
STBAiNiNO  Use— Extent  of  Remep. 

A  mannfacturer  of  rubber  goods,  who  uses 
the  word  "Eureka,"  misleads  the  public,  and 
Kains  an  unmerited  advantage  fsom  the  trado 
reputation  given  to  such  word  by  another  com- 
pany which  used  such  word  in  its  corporate 
name,  will  be  restrained  from  the  use  tfaereot 
not  only  in  its  corporate  title,  and  in  connection 
with  competitive  goods,  but  also  in  connection 
with  noncompetitive  goods  manufactured  by  it 
80  long  as  it  continues  to  nuinnfactnre  anj 
roods  in  competition  with  the  company  first 
using  the  word. 

TEkl.  Note.— For  cases  in  point  see  C!ent  Dig. 
vol.  46,  Trade-Marks  and  Trade-Names,  S  82.] 

2.  Appeal  —  Modification  of  Decbee  — Ef- 
fect OF  Affirmance  on  Appeal. 

A  final  decree,  grantinf;  an  injunction  will 
not  be  modified  by  strikiuK  out  words  deliberate- 
ly placed  in  the  decree  by  the  court  for  the 
reasons  given  in  deciding  the  case,  which  deciet 
was  affirmed  on  appeal  for  the  reasons  given  if 
the  court  below,  since  the  application  far  the 
modification  is  substantiaily  an  application  ts 
the  trial  court  for  a  rehearing  after  affirmance 
on  appeal. 

3.  EqtriTT— Pbovisions   of  Decxee— Modifi- 

CATIOR. 

Provisions  in  a  final  decree,  anthorisinf 
either  party  to  appeal  to  the  court  far  further 
directions  necessary  to  effectuate  the  decree  or 
protect  the  rights  of  either  party,  does  not  tih 
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thorize  the  itrikiiiK  out  of  material  words  in 
Buch   decree  deliberately   placed   there   by    the 
court  aftw  due  consideration. 
4.  CoxnoB— JuBisDicnoN— Oausk  or  AonoR 

—Moot  QuKsriONa— Conbtbttction  of  De- 

CBEX— Application  Fob. 

A  decree  Krantinic  an  injunction  will  not  be 
construed  on  application  for  such  construction 
nor  until  the  question  cornea  repilarly  before 
the  court.  In  proceedintcs  requiring  its  construc- 
tion and  application  to  acts  alleged  to  be  done 
or  omitted  under  it. 

riM.  Note.— For  cases  in  point,  see  Cent.  Dlff. 
vol.   13,  Courts,   {  11.] 

Action  by  the  Eureka  Fire  Hose  Com- 
pany against  the  Eureka  Rubber  Manufac- 
turing Company.  On  application  for  modifi- 
cation of  Injunction  issaed  on  final  decree. 
Application  denied. 

For  former  opinion,  see  60  Atl.  661. 

Mr.  Perkins  and  E.  V.  Lindabury,  for  com- 
plainant.   Mr.  Vficott,  for  defendant. 

EMEBT,  y.  a  The  bill  In  this  case  was 
purely  an  Injunction  bill,  the  terms  of  the 
Injunction  were  d^ned  by  the  decree,  and, 
on  appeal,  the  decree  was  aflSrmed. 

The  injunction,  Issued  after  afiSrmance  on 
appeal,  follows  precisely  the  terms  of  the 
decree.  The  present  application  to  modify 
the  Injunction  is  therefore  substantially  an 
application  to  modify  the  final  decree  after 
its  affirmance  on  appeal.  The  final  decree  re- 
cited "that  the  use  of  the  word  or  name 
'Eureka'  by  the  defendant  In  Its  corporate 
title,  or  otherwise,  In  connection  with  the 
marketing  of  conductive  hose  in  competition 
-with  the  complainant,  was  and  Is  unfair  and 
fraudulent  competition,"  and  decreed  that 
defendant  be  enjoined  from  using  the  word 
"Eureka"  as  part  of  the  corporate  title  of 
the  defendant,  or  In  any  form  or  combina- 
tion, on  or  in  connection  with  the  adrertlse- 
ment  or  sale  of  conductive  hose,  "and  also 
from  using  the  word  'Eureka'  in  the  corporate 
title  of  the  defendant,  or  otherwise,  so  long  as 
the  defendant  manufactures  or  sells,  or  con- 
tinues to  manufacture  or  sell,  conductive 
hose,"  and  directed  that  a  perpetual  Injunc- 
tion do  Issue  accordingly.  The  Injunction 
against  which  relief  is  sought  followed  these 
terms.  Defendant,  since  the  affirmance  of 
the  decree  for  injunction  on  appeal,  has 
changed  Its  name  to  "Acme  Rubber  Manu- 
facturing Company,"  and  now  applies  for 
a  modification  of  tiie  Injunction,  by  striking 
out  the  words  '\>r  otherwise"  in  the  last 
paragraph,  so  that  It  shall  read  "and  also 
from  using  the  word  'Eureka'  in  the  corpo- 
rate title  of  defendant,  so  long  as  it  manu* 
f actures  or  sells,  or  continues  to  manufacture 
or  sell,  conductive  hose."  Thus  modified, 
the  defendant,  so  long  as  it  discontinues  the 
use  of  the  word  "Eureka"  In  Its  corporate 
title  only,  will  be  able  to  use  the  name  or 
word  "Eureka"  on  or  In  connection  with  the 
noncompetitive  goods,  which  constitute  Its 
principal  btisiness,  and  have,  as  It  says,  ac- 
quired a  value  in  connection  with  such  use. 
The  efTect  or  probable  effect  of  this  use  of 


the  name  "Elureka"  on  or  in  connection  with 
the  noncompetitive  goods,  but  while  it  still 
markets  goods  In  competition,  was,  however, 
one  of  the  points  specially  considered  on 
the  evidence  at  final  hearing. 

The  complainant,  as  I  concluded,  had  given 
a  8i)eclal  reputation  to  "£!ureka"  goods  In 
the  market,  and  the  defendant  adopted  and 
used  this  name  In  Its  corporate  title  and 
otherwise  for  the  purpose  of  availing  Itself 
to  some  extent  of  the  trade  reputation  com- 
plainant had  given  to  goods  marketed  under 
that  name.  60  Ati.  607.  On  this  special 
subject— the  extent  to  which  the  use  of  this 
trade-name  "Eureka"  should  be  enjoined — 
my  opinion  was  as  follows:  "As  to  the  ex- 
tent to  which  the  use  of  the  name  should 
be  enjoined,  the  protection  of  complain- 
ant's trade-name,  in  connection  with  the 
marketing  of  goods  manufactured  in  compe- 
tition, is  the  limit  of  its  rights.  The  bulk 
of  defendant's  business  is  in  rubber  mechan- 
ical goods,  not  dealt  in  by  complainants,  and, 
for  the  purposes  of  this  business,  it  has  the 
right  to  use  the  word  as  part  of  Its  name 
or  otherwise.  But  so  long  as  it  puts  on  the 
market  goods  in  competition  with  complain- 
ant, the  use  of  the  word,  In  Its  name  or 
otherwise,  in  connection  with  these  goods, 
seems,  under  the  evidence  In  the  case,  neces- 
sarily calculated  to  mislead  the  public,  and 
to  give  defendant  some  advantage  of  com- 
plainant's trade  reputation.  I  cannot  see 
how  complainant  can  be  sure  to  receive  the 
full  benefit  of  the  trade-name  to  which  It  Is 
entitied,  except  by  enjoining  defendant's  use 
of  the  name  in  its  title  or  otherwise,  so 
long  as  it  continues  the  manufacture  or  sale 
of  the  goods  sold  in  competition  with  com- 
plainant •  •  •  The  form  of  a  limited 
Injunction  was  not  specially  considered  at 
the  argument,  and  I  will  settle  this  upon 
notice  if  necessary." 

These  extracts  show  that  the  use  of  the 
name  "Eureka"  otherwise  than  in  the  cor- 
porate title  was  specially  considered  in  de- 
ciding the  case,  and  it  was  again  considered, 
or  open  for  consideration,  at  the  time  of 
settling  the  final  decree,  on  special  notice. 
The  Insertion  of  the  additional  words  "or 
otherwise"  was  therefore  deliberate,  and  they 
were  inserted,  because,  under  the  evidence  in 
the  case,  complainant  seemed  to  be  entitled 
to  their  Insertion.  This  portion  of  the  in- 
junction,  it  should  be  noted,  was  directed 
against  unfair  competition,  not  against  the 
use  of  the  name  "Eureka"  on  the  goods,  and, 
necessarily,  the  terms  of  such  injunction 
are  best  settled  upon  final  hearing,  and  as 
part  of  the  whole  case  (while  the  whole 
evidence  bearing  on  this  subject  is  before 
the  court).  On  the  appeal,  the  whole  ques- 
tion as  to  the  extent  of  this  and  every  other 
part  of  the  injunction  was  open  as  t6  the 
propriety  of  their  Insertion  In  the  decree, 
and  if  It  was  supposed  to  be  Improper,  the 
attention  of  the  Court  of  Appeal  should  have 
been  called  to  the  objection.    The  printed 
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briefs  of  counsel  for  defendant  on  appeal, 
do  not,  however,  seem  to  have  raised  tbe 
question  of  this  modification,  or  any  modifi- 
cation; tbe  principal  contention  being  that 
no  injunction  should  go  against  the  use  of 
the  name  in  tbe  corporate  title. 

On  the  appeal  the  decree  was  affirmed,  for 
the  reasons  given  by  the  court  below,  and 
these  reasons  must  now  be  treated  as  tbe  oi^n- 
ion  of  the  appellate  court,  on  all  points  neces- 
sarily inrolyed  In  tbe  decision  and  decree. 
Tbe  present  application  to  modify  tbe  In- 
junction and  decree  is  thus  substantially  an 
application  to  this  court  for  a  rehearing  of 
ttie  cause  on  this  point,  after  affirmance  on 
appeal.  One  ground  upon  which  the  ap- 
plication to  modify  is  based  Is  tbe  express 
proTlston  in  the  final  decree,  "that  either 
party  hare  leave  to  apply  to  this  court  at 
tbe  foot  of  this  decree  for  farther  directions, 
if  It  should  appear  to  be  tiecessary  in  order 
to  effectuate  this  decree  or  to  protect  the 
rights  of  either  party  thereunder."  But  it 
It  well  settled  that  under  a  general  leave 
reserved  for  further  directions  an  alteration 
of  the  decree  made  on  the  original  hearing 
cannot  be  made,  nor  a  decree  Inconsistent 
with  it  2  Dan.  Ob.  Pr.  Perlc.  Ed.  1452  (6th 
Ed.)  pp.  1S70,  1871.  The  leave  here  reserved 
was,  however,  special,  and  extended  only  to 
directions  for  enforcing  or  protecting  tbe 
rights  granted  by  tbe  decree,  not  to  a  modifi- 
cation of  those  rights.  Nor  can  tbe  cause  now 
be  reheard  in  this  court,  for  the  purpose  of 
altering  or  modifying  this  part  of  the  de- 
cree or  the  injunction  based  on  It,  in  order 
to  remedy  a  supposed  grievance  or  inconven- 
ience consequent  on  the  decree.  Defendant 
also  asks  on  this  application  a  constmction 
of  the  decree  and  Injunction,  oc  the  point 
whether  Its  proposed  use  of  the  word  "Eu- 
reka" will  be  a  violation  of  tbe  injunction, 
but  the  court  has  no  authority  to  affect  In 
advance  the  rights  of  the  parties  under  tbe 
terms  of  the  decree,  by  a  construction  of  the 
decree.  Such  construction  cannot  be  given 
until  the  question  comes  regularly  before  it 
in  proceedings  requiring  its  construction, 
and  application  to  acts  alleged  to  be  done  or 
omitted  under  It. 

The  application  to  modify  the  injunction 
must  therefore  be  denied,  and  the  temporary 
restraint  of  the  operation  of  the  Injunction 
must  be  discharged. 


BTTTIiBR  V.  EASTON  &  A.  R.  CO.  et  al. 

(Supreme  CJourt  of  New  Jersey.    Feb.  25.  1907.) 

Railroads  —  Injttrtes    to     Pebsons     Neab 
Track— Pi-KADiNo  and  Proof. 

Where  the  complaint,  in  an  action  aerainst 
a  railroad  company  for  iniuries  to  a  driver  of  a 
horse  caused  by  being  thrown  from  a  wagon 
by  the  horse  becominK  frightened  by  a  locomo- 
tive standing  upon  a  public  highway,  alleged 
that  defendants  negligently  permitted  a  certain 
locomotive  engine  and  tender  to  stand  upon  a 
public  highway,  which  locomotive  and  tender 
were  of  great  size  and  onnsual  color  and  shape, 


such  as  was  naturally  calculated  to  frighten 
horses  of  ordinary  gentleness,  plaintift  was  re- 
quired to  p<-ove  that  the  engine  and  tender  were 
of  great  ana  unosnal  size,  and  of  nnusnal  color 
and  shape,  so  as  to  be  naturally  calculated  to 
frighten  horses  of  ordinary  gentleness,  and, 
where  be  failed  to  do  so,  he  should  be  nonsnited. 

Action  by  William  C.  Butler  against  tbe 
Easton  &  Amboy  Railroad  Company  and  oth- 
ers. Verdict  for  plaintiff.  Rule  to  show 
cause  made  absolute.  For  former  opinion, 
see  GO  AU.  218. 

Argued  June  term,  1906,  before  tbe  CHIEF 
JUSTICE  and  GUMMERE,  GARRISON,  and 
SWAYZB,   J  J. 

H.  B.  Herr,  for  the  rale.  WUllam  O.  Geb- 
bardt,  opposed. 

GUMMERE,   O.  J.    The  plalntUT  In   this 
case,  while  driving  along  a  public  highway 
at  Lansdowne,  at  a  point  where  it  Is  crossed 
by  the  tracks  of  the  defendant  company,  was 
thrown  from  his  wagon  and  Injured  by  rea- 
son of  bis  horse  (which  was  gentle)  taking 
fright,  and  shying,  at  a  locomotive   engine 
and  tender,  which  were  standing  upon  the 
tracks,    and   Just   overlapping   the    exterior 
line  of  the  highway.    He  seeks  to  recover 
compensation  for  his  injuries  from  the  de- 
fendant company,  and  he  bases  his  rigrht  to 
do  BO  upon  tbe  facts  set  out  in  the  following 
averment  in  his  declaration:     "That  the  said 
defendants,    by    their    servants,    unlawfully 
and  negligently  permitted  a  certain  locomo- 
tive engine  and  tender  to  stand  upon  said 
public  highway;  which  said  locomotive  and 
tender  were  of  great  and  unusual  size,  and  of 
unusual  color  and  shape,  and  of  such  sise, 
color,  and  shape  as  was  naturally  calculated 
to  frighten  horses  of  ordinary   gentleness." 
A  person  who  leaves  upon  the  public  high- 
way an  object  which  frightens  a  horse  pass- 
ing by,  and  so  causes  Injury  to  its  driver, 
may  or  may  not  be  legally  responsible  for 
such  Injury.    If  tbe  object  Is  one  which  Is 
naturally  calculated  to  frighten  horses,  he  is 
responsible.    If  It  is  one  which  baa  no  such 
tendency,  be  is  not    Ell.  on  Roads  &  Streets, 
p.  450,  and  cases  cited;  McCann  v.  Consoli- 
dated Traction  Co.,  69  N.  J.   Law,  481,  36 
Atl.  888,  38  L.  R.  A.  236.    That  the  pleader 
who  drew  the  declaration  in  tbe  cause  was 
fully  aware  of  this  limit  of  liability,  and 
assumed  that  the  presence  in  the  highway  of 
a  locomotive  and  tender  of  ordinary  slxe^ 
shape,    and  color   would   not   be   likely  to 
frighten  a  gentle  horse  familiar  with  tbe 
appearance  of  such  appliances,  is  apparent 
from  the  averment  referred  to.    When  this 
case  was  before  us  on  a  review  of  a  former 
trial,  we  pointed  out  that  the  verdict  (which 
was   for  tbe  plaintiff)   was  rested  entirely 
upon  the  mere  presence  of  a  portion  of  the 
tender  within  tbe  boundaries  of  the  highway, 
and  not  to  any  extent  upon  the  fact  that  it, 
or  tbe  engine  to  which  it  was  attached,  were 
likely,  on  account  of  their  unusual  size,  color 
and  shape,  to  frighten  horses;  and  for  that 
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reason  directed  a  venire  de  novo.  Butlw 
T.  Kaston  &  Amboy  R.  R.  Co.,  72  N.  J.  Law, 
27,  60  Atl.  218.  The  same  condition  of  proofs 
existed  at  the  trial  now  under  review.  The 
case  went  to  the  Jury  on  no  evidence  of  neg- 
ligence on  the  part  of  the  defendant,  except 
the  fact  that  a  portion  of  their  tender  was 
permitted  to  stand  upon  their  right  of  way 
within  the  line  of  the  highway.  No  attempt 
was  made  to  show  that  either  the  engine 
or  the  tender  was  by  reason  of  its  size,  color, 
or  shape,  or  any  other  characteristic,  nicely 
to  frighten  horses.  It  Is  true  that  the  court 
in  Its  charge  to  the  Jury  Instructed  them 
that  In  order  to  warrant  them  In  finding  for 
the  plaintiff  they  must  be  satisfied  "that 
the  locomotive  and  tender,  by  reason  of 
their  size,  shape,  and  color  were  unduly  calcu- 
lated to  frighten  an  ordinary  gentle  horse;" 
and  that  the  Jury,  by  their  verdict  in  favor 
of  the  plaintiff,  declared  that  they  foimd 
this  to  be  the  fact  But,  as  this  finding 
was  mere  guesswork  upon  the  part  of  the 
Jury,  resting  upon  no  facts  proved  before 
them,  it  cannot  be  accepted  as  at  all  de- 
terminative of  the  question. 

We  intended  to  Indicate,  In  our  earlier 
opinion  (although  It  Is  apparent  that  we  did 
not  make  It  plain),  that  the  plaintiff,  in  or- 
der to  be  mtitled  to  a  verdict  against  the  de- 
fendant, must  prove  the  commission  by  It  of 
the  negligent  act,  which  he  alleged  in  his 
declaration  to  have  been  the  producing  cause 
of  his  injury,  namely,  the  permitting  to  stand 
within  the  boundaries  of  a  public  highway 
a  locomotive  engine  and  tender  (or  some  por- 
tion thereof)  of  great  and  unusual  size  and 
of  unusual  color  and  shape,  and  of  such  size, 
color  and  shape  as  was  naturally  calculated 
to  frighten  horses  of  ordinary  gentleness. 
This  it  failed  to  do  at  the  present  trial; 
and,  having  failed  to  prove  the  alleged  neg- 
ligent act  which  was  at  the  foundation  of  its 
right  of  recovery,  a  nonsuit  should  have  been 
directed  against  him  at  the  close  of  bis  case 
upon  the  application  of  the  defendant 

The  rule  to  show  cause  must  be  made  ab- 
solute;. 


BARBER  ASPHALT  PAVING  CO.  et  al.  v. 

INHABITANTS  OF  CITY  OP 

TRENTON  et  al. 

(Supreme  Court  of  New  Jersey.    Feb.  25.  1907.) 

1.  5IUNICIPAL  Corporations — Contracts  fob 
Impbovemehts — Ability  to  Perform. 

Under  a  charter  provision  reqnirinK  con- 
tracts for  municipal  work  to  be  awarded  to  the 
lowest  bidder  "who  shall  nive  satisfactory  proof 
of  bis  ability  to  furnish  the  requisite  materials 
and  perform  the  work  properly,"  a  person  seek- 
ing a  contract  with  the  city  must  not  only 
underbid  his  competitors  and  be,  in  fact,  able 
to  perform  the  contract,  but  must  also  satisfy 
the  m\inicipal  authorities  of  his  ability  to  per- 
form. 

2.  SAJtx  —  REinsDiES  or  Taxpayer  —  Cebtio- 

R\BI. 

A  writ  of  certiorari  will  issue  at  the  suit 
of  a  taxpayer  and  abutting  landowner  to  review 


the  award  by  a  city  of  a  contract  for  street 
pavini;  to  a  bidder  whose  bid  failed  to  conform 
iQ  material  particulars  to  the  specifications  un- 
der which  the  bids  were  offered. 
(Syllabus  by  the  Court) 

Application  for  certiorari  by  the  state,  on 
the  relation  of  the  Barber  Asphalt  Paring 
OomiHtny  and  Andrew  J.  Case,  against  the 
Inhabitants  of  the  city  of  Trenton  and  oth- 
ers.    Writ  granted. 

Argued  November  term,  1906,  before  HEN 
DRI0K80N,  aWAYZB,  and  TRENCHABD, 
JJ. 

Robert  H.  McCarter,  for  prosecutors. 
Charles  E.  Bird,  for  respondent  the  inhabi- 
tants of  the  city  of  Trent(»i.  Benjamin  God- 
shalk,  for  respondent  William  F.  McGov- 
em. 

TRENCHARD,  J.  This  is  a  rule  to  show 
cause  why  a  writ  of  certiorari  should  not  is- 
sue. 

The  rule  was  obtained  by  the  Barber  As- 
phalt Paving  Company  and  Andrew  J.  Case, 
and  is  directed  to  the  Inhabitants  of  the  city 
of  Trenton  and  William  F.  McGovem.  Tha 
prosecutors  desire  to  review  an  award  of 
a  street  paving  contract  by  the  Inhabitants 
of  the  city  of  Trenton  to  William  F.  Mc- 
Govem oa  September  18,  1006.  The  charter 
of  the  city  of  Trenton  (P.  L.  1874,  p.  385, 
i  107)  contains  the  following  provision:  "And 
be  it  enacted,  tb&t  all  contracts  for  doing 
work,  furnishing  materials  for  any  improve- 
ment provided  under  this  act,  extending  in 
amount  to  two  hundred  dollars,  •  *  • 
shall  at  all  times  be  given  to  the  lowest 
bidder  or  bidders,  who  shall  give  satisfac- 
tory proof  of  his  or  their  ability  to  furnish 
the  requisite  materials  and  perform  the  work 
properly  and  offer  sufficient  security  for  the 
faithful  perfcMTuance  of  the  contract  in  re- 
gard to  time,  quality  of  material  and  work 
to  be  done."  That  the  contract  in  question 
Is  one  which  falls  within  the  purview  of  this 
section  is  conceded.  The  Barber  Asphalt 
Paving  Company  was  the  lowest  bidder  for 
the  paving  awarded  by  the  contract  in  ques- 
tion, but  failed,  as  we  think,  to  "give  satis- 
factory proof"  of  Its  ability  to  perform  the 
contract  as  the  charter  required.  Before  the 
contract  was  awarded  the  Barber  Company 
was  notified  to  appear  before  the  street  com- 
mittee "In  order  that  you  may  be  given  a 
hearing  as  to  your  responsibility  for  the 
faithful  performance  of  this  contract  In  strict 
accordance  with  the  specifications."  In  re- 
sponse to  that  notice  the  representative  of 
the  company  appeared  before  the  committee, 
and,  after  hearing,  the  committee  found,  ap-. 
parently  In  good  faith,  that  the  company  had 
failed  to  give  such  satisfactory  proof  of  Its 
ability  to  do  the  work,  for  the  reason  that 
their  work  on  other  streets  had  not  been 
satisfactory,  and  so  reported  to  common 
council.  Council  later  awarded  the  contract 
to  McGovem.  . 

Under  a  charter  provision  requiring  coik 
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tracts  for  mtmldpal  work  to  be  awarded 
to  the  lowest  bidder  "who  shall  glre  satis- 
factory proof  Af  hlB  ability  to  furnish  the 
requisite  materials  and  perform  the  w(Kk 
I>roperly,"  a  person  seeking  a  contract  with 
the  city  must  not  only  underbid  his  com- 
petitors and  be,  in  fact,  able  to  perform  the 
contract,  but  must  also  satisfy  the  munic- 
ipal authorities  of  his  ability  to  perform. 
Wilson  V.  Trenton,  60  N.  J.  Law,  395,  38  Atl. 
635.  It  Is  probably  true  that  the  Barber 
Company  was  entitled  to  be  heard  before 
common  council,  but  it  seems  to  have  made 
no  effort  In  this  direction.  On  the  contrary, 
Its  representatlye  seems  to  have  abandoned 
the  effort  because  he  imagined  the  result 
was  a  foregone  conclusion.  Moreover,  this 
is  not  assigned  as  a  reason  for  allowing  the 
writ.  No  writ  should  be  allowed  the  Barber 
Asphalt  Paving  Company. 

But  Andrew  J.  Case,  the  other  prosecutor, 
is  in  a  different  position.  He  is  a  taxpayer 
and  an  abutting  landowner  on  the  streets,  to 
be  paved  under  the  contract  in  question. 
Sections  3  and  4  of  the  specifications  under 
which  these  bids  were  offered  required  the 
submission  of  a  formula  by  the  bidder  of  the 
wearing  surface,  and  the  proportions  of  each 
of  its  ingredients,  a  description  of  the  prop- 
erties of  the  asphalt,  designating  the  locality 
it  is  from,  where  asphalt  of  the  same  qual- 
Vty  as  sample  has  been  used  for  street  paving, 
and  the  length  of  time  that  pavements  laid 
with  materials  of  the  same  quality  as  sample 
have  been  down,  and  the  proportion  of  the 
several  ingredients  In  the  wearing  surface  of 
each  street  pavement  that  may  be  given  as 
reference.  The  evidence  shows,  as  we  think, 
that  McGovan  failed  to  furnish  the  formula, 
the  proportion  of  the  ingredients,  the  descrip- 
tion of  properties  of  the  asphalt,  and  the 
samples  required  by  the  specification.  Under 
these  circumstances  a  taxpayer  and  abutting 
landowner  Is  entitled  to  review,  by  writ  of 
certiorari,  the  award  of  the  contract  in  ques- 
tion. 

Let  the  writ  be  allowed  Andrew  J.  Case. 


STEVENS  V.  NEW  JERSEY  &  H.  R.  RY.  00. 
(Supreme  Court  of  New  Jersey.    Feb.  26,  1907.) 

1.  Cabbiebs  —  Passenoebs  —  COIXISION  — 
Neglioencb. 

Plaintiff  was  injured  while  a  passenger  on 
a  trolley  car  on  a  siding,  in  a  collision  with 
another  which  came  upon  the  siding  l)ecause  of 
the  open  switch.  It  was  the  custom  on  the 
trolley  line  for  each  motorman  to  move  the 
switch  to  suit  his  purpose  and  leave  it  for  the 
next  to  do  the  same.  Held,  that  the  motonuan 
on  the  second  car  was  nexlisent  in  approacbine 
the  switch  at  such  a  rate  of  speed  that  be  was 
not  able  to  stop  after  he  took  the  switch  until 
he  collided  with  the  car  In  which  plaintiff  was 
a  passenKer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  S  1211.] 

2.  Save— PsoxiuAix  Cause  of  Injitbt. 

■       Where  plaintiff  was  injured  by  a  motorman 
allowing  his  car  to  collide  with  the  car  in  wliich 


she  was  a  passencer,  the  netcligence  ot  tbe  motw- 
man  was  tka  proximate  canse  «f  her  injary. 

[Ed.  Note.— For  cases  in  point,  see  Oeat.  Die 
voL  9.  Carriers,  t  1245.] 
8.  Nkw    TRiAi/—DAi(AaEa— Excessive    Dav- 

AGES— Ihjubies  to  Pebson. 

In  an  action  for  personal  injories  resolt- 
ing  in  a  verdict  for  $15,000  for  plaintiff  ren- 
dered eight  months  after  tiie  injury,  where  tk 
evidence  as  to  whether  or  not  the  injaries  wen 
permanent,  was  in  conflict,  and  it  is  shows  tlist 
the  lapse  of  a  reasonable  time  will  aiford  sa 
opportunity  to  determine  this  question  with  t 
fair  degree  of  certainty,  a  new  trial  will  be 
granted. 

Action  by  Ada  F.  Stevens,  bj  next  frieod, 
against  the  New  Jersey  &  Hudson  River  Bail- 
way  Company.  There  was  a  jndgmeit  for 
plaintiff.  On  rule  to  show  canse  wby  a  new 
trial  should  not  be  granted.  Rule  made  ab- 
solute. 

Argued  November  term,  1906.  before  GUM- 
MERE,  C.  J.,  and  OARBISON  and  OABRET- 
SON,  JJ. 

Edmund  W.  Wakelee  and  Gilbert  Collbis 
for  the  rule.  A.  0.  Hart  and  Ernest  Koester. 
opposed. 

GUMMERE,  C.  J.  The  plalntUt  In  tbls  case, 
a  girl  17  years  of  age,  was  a  passenger  upoo 
one  of  the  summer  cars  of  the  defendant  com- 
pany on  the  night  of  September  9,  1906.  A:  t 
place  called  "Grantwood,"  where  the  Ft.  Lee 
branch  of  the  defendant  company's  railway 
leaves  the  main  line.  When  tbe  car  upoo 
which  tbe  plaintiff  was  riding  readied  that 
point,  it  turned  off  from  the  main  trade  and 
entered  upon  tbe  branch  line.  After  harin; 
passed  a  very  short  distance  beyond  tlie 
Junction  point,  It  was  brought  to  a  stop,  and. 
while  remaining  at  a  standstill,  it  was  ma 
into  by  another  car,  which  was  following 
It.  Tbe  latter  car  should  have  continued  up- 
on tbe  main  line  past  the  point  where  tlie 
Ft  Lee  branch  diverged,  bnt  failed  to  do  so. 
owing  to  tbe  fact  that  the  switch  had  not 
be«a  replaced  in  its  normal  position  after  tbe 
car  upon  which  the  plaintiff  was  riding  had 
passed  over  it  The  collision  was  forcible 
enough  to  throw  the  plaintiCF  forward,  and 
bring  her  head  In  contact  with  the  back  of 
the  seat  In  front  of  bee  Althoogb  she  did 
not  show  any  Immediate  signs  of  serious  in- 
jury, a  day  or  two  afterward  symptoms  of 
hysteria  appeared,  and  gradually  hystaical 
or  psychical  paralysis  developed,  destroying 
the  use  of  her  right  arm  and  leg.  She  se^s 
by  this  action  to  recover  from  the  defendant 
company  compensation  for  the  injury  re- 
ceived by  her,  upon  the  ground  that  tbe  a^ 
cident  was  due  to  the  negligence  of  ttie 
motorman  who  operated  the  car.  which  collid- 
ed with  that  upon  which  she  was  riding,  in 
running  at  an  excessive  rate  of  speed  as  it 
approached  the  switch.  Tbe  Jury  so  found, 
and  awarded  her  as  compensation  the  sum  (rf 
$15,000. 

Two  reasons  are  assigned  for  setting  aside 
the  verdict  and  awarding  a  venire  de  novo. 
The  first  is  that  tbe  proofs  show  the  accident 
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ras  caused  by  the  fallare  to  torn  back  the 
iwltch  after  the  first  car  had  passed  over 
t,  and  not  by  the  running  of  the  second  car 
it  an  excessive  rate  of  speed.  As  a  general 
'ule,  it  may  be  said  that,  In  the  operation  of 
I  trolley  car,"  the  duty  rests  upon  the  motor- 
nan  to  use  reasonable  care  to  so  regnilate  the 
ipeed  at  which  be  runs  It  as  not  to  Jeopardize 
be  safety  of  the  passengers,  either  In  the  car 
rblch  he  Is  operating,  or  those  which  happen 

0  be  In  near  proximity  to  It  Ckmsequently, 
vhen  approaching  a  switch  which,  If  open, 
vill  turn  bis  car  upon  a  siding  or  branch  line 
vhere  another  car  Is  standing,  proper  care  re- 
lulres  that  be  should  have  bis  car  under 
luch  control  as  will  enable  him  to  bring  It  to 

1  stop  before  colliding  with  the  standing  car 
n  case  the  switch  Is  not  closed,  unless  he  has 
'easonable  ground  for  belleTlng  the  switch  to 
>e  properly  set  for  the  passage  of  blB  own 
■ar.  So  far  as  the  proofs  In  the  present  case 
llsclose,  the  motorman  on  the  second  car  had 

10  reason  to  expect  to  find  that  the  switch  at 
Jrantwood  had  been  closed  after  the  passage 
>rer  it  of  the  car  which  had  just  entered  up- 
m  the  Ft  Lee  branch.  For  anything  that  ap- 
)ear8  to  the  contrary,  the  duty  of  turning  the 
iwltcb  back  may  have  been  one  which  rested 
ipon  btm.  It  is,  perhaps,  not  going  too  far 
:o  say  that  this  is  the  natural  presumption ; 
'or  it  is  a  matter  of  common  knowledge  that 
t  is  the  ordinary  practice  in  the  operation  of 
Tolley  roads  for  each  motorman  wlio  ap- 
iroacbes  a  switch  with  his  car,  and  who 
Inds  it  closed  against  him,  to  open  it  for  the 
)assage  of  his  own  car,  and  leave  it  to  those 
vho  follow  him  to  close  It  when  It  becomes 
leceasary  to  do  so.  Under  the  circumstances 
>f  this  case,  we  consider  that  the  Jury  was 
intlrely  Justified  In  finding  that  the  motor- 
nan  In  charge  of  the  second  car,  in  running  it 
ts  be  approached  this  switch  at  such  a  rate 
)f  speed  as  to  make  It  Impossible  for  him  to 
>rlng  it  to  a  stop  after  be  took  the  switch  un- 

11  it  bad  collided  with  the  car  in  which  the 
)lalntiff  was  a  passenger,  was  guilty  of  op- 
erating it  in  a  negligent  manner  and  that 
:bls  negligence  was  a  proximate  cause  of  the 
ilnlntllTs  Injuries. 

The  second  ground  upon  which  we  are 
isked  to  set  aside  this  verdict  is  that  the  dam- 
iges  are  excessive.  As  has  already  been  stat- 
ed, the  plaintiff  is  suffering  from  hysterical 
>r  psychical  paralysis.  Whether  or  not  she 
vlll  recover  from  this  condition  was  admitted 
>y  all  of  the  medical  exx>erts  produced  on  her 
>ehalf  at  the  trial  to  be  a  matter  of  uncer- 
:ainty.  Most  of  those  called  on  behalf  of  the 
lefendant  expressed  the  opinion  that  she 
rould  ultimately  do  so.  It  seems  quite  clear 
'rem  an  examination  of  the  testimony  of  the 
rarious  experts  that  the  lack  of  harmony  in 
:be  views  expressed  by  them  was  largely  due 
a  the  fact  that  sufficient  time  had  not  elaps- 
k1  (the  accident  occurred  In  September,  and 
:be  trial  took  place  the  following  April)  to 
enable  It  to  be  determined  with  any  degree  of 
certainty  whether  the  paralytic  condition  of 


the  plaintiff  was  permanent  or  temporary  in 
its  character.  It  is  manifest  from  the  amount 
of  the  verdict  that  the  Jury,  In  order  to  avoid 
doing  injustice  to  the  plaintiff,  assumed  that 
it  was  permanent.  If  it  turns  out  to  be  otha- 
wise,  the  verdict  does  a  grave  Injustice  to  the 
defendant.  If  upon  this  rule  we  should  deal 
with  the  verdict  on  the  tlieory  that  the  plain- 
tiff will  make  a  complete  recovery  and  she 
falls  to  do  so,  great  injustice  will  be  done  to 
her.  The  medical  testimony  on  both  sides 
convinces  us  that  the  lapse  of  a  reasonable 
time  will  afford  an  opportunity  to  determine 
with  a  fair  degree  of  certainty  what  the 
prospects  of  recovery  are.  The  situation 
which  the  case  presents  is  similar  to  that 
which  existed  in  Searles  v.  Elizabeth,  etc.. 
Railway  Company,  70  N.  J.  Law,  388,  57  Atl. 
134,  and  in  Kanen  v.  Phlla.  &  Read.  R.  R. 
Co.,  70  N.  J.  Law,  619,  57  Atl.  268,  and  re- 
quires that  the  verdict  be  set  aside  in  order 
that  the  parties  may  liave  an  opportunity,  by 
a  retrial  of  the  case,  to  obtain  the  benefit  of 
the  added  light  which  the  lapse  of  time  will 
throw  upon  the  question  of  the  permanency  of 
the  plaintiff's  injuries. 

The  rule  to  show  cause  will  be  made  ab- 
solute. 


CAMERON  V.  CRO\\t:.ET  et  al. 

(Court  of  Chancery   of   New  Jersey.    Feb.  6, 
1907.) 

Powers— ExKcuTioN. 

A  will  authoriislnK  tlie  testator's  daugliter 
by  her  will  "to  dispose  of  a  fund  "to  and 
amoni;"  his  Krandcbildren  "in  such  shares  and 
in  such  manner  as  she  shall  think  right  and 
proper,"  i;ave  her  a  nonexclnsive  power  of  ap- 
pointment, and  hence  the  provision  of  her  will 
ezcludins  two  grandchildren  in  a  per  capita  dis- 
tribation  of  the  fnnd  was  invalid. 

[E!d.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40.  Powers.  IIS  38.  39.  41.  151.1 

Bill  liy  Alpin  J.  Cameron,  executor,  for  in- 
structions in  reference  to  a  will.  Decree  ren- 
dered. 

This  is  a  bill  itled  by  Alpin  J.  Cameron. 
He  is  the  surviving  executor  of  the  will  of 
Alexander  J.  Cameron,  and  also  the  executor 
of  the  will  of  Alice  E.  Cameron.  The  defend- 
ants are  the  grandchildren  of  Alexander  3. 
Cameron.  The  object  of  the  bill  is  to  procure 
instructions  concerning  the  complainant's 
duty  as  executor  with  respect  to  a  matter 
arising  under  the  wills  of  the  two  persons 
above  named.  The  will  of  Alexander  J. 
Cameron  contained  a  provision  as  follows : 
"I  direct  that  my  said  daughter  Alice  E. 
Cameron,  shall  have  power,  and  I  hereby 
authorize  and  empower  her  by  her  last  will 
and  testament  or  writing  in  the  nature  there- 
of, to  dispose  of  all  the  rest  residue,  and  re- 
mainder of  the  said  fund  and  proceeds  of 
my  share  of  said  firm  assets  to  and  among 
my  grandchildren  in  such  shares  and  propor- 
tions and  in  such  manner  as  she  shall  think 
right  and  proper  as  I  have  full  confidence  in 
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her  discretion  and  falmesB."  Tbe  will  of 
Alice  K.  Cameron  contains  a  provision  as  fol- 
lows: "As  my  father,  the  late  Alexander 
James  Cameron,  of  Hidgewood,  N.  J.,  In  his 
will,  stated  that  In  case  of  my  death,  that 
$10,000  of  the  money  he  left  should  go  to 
my  Bister  Mary  Jane  Crowley,  I  consider  that 
her  children,  Mary  Catherine  Crowley  and 
Daniel  Cameron  Crowley  are  provided  for, 
and  would  have  their  share  In  the  estate  of 
my  father,  the  late  Alexander  James  Cam- 
eron, and,  as  the  power  has  been  given  to  me, 
to  divide  tbe  remainder  of  this  said  estate 
among  the  grandchildren  as  I  might  think 
proper  and  at  my  discretion,  I  think  it  right 
and  Just  to  make  an  equal  division  among 
the  grandchildren  no'tv  mentioned.  *  •  •" 
She  named  all  of  tbe  grandchildren  of  Alex- 
ander J.  Cameron  except  the  children  of 
Mary  Jane  Crowley,  which  latter  are  named 
Mary  Catherine  Crowley  and  Daniel  Cam- 
eron Crowley.  The  ten  thousand  dollars  re- 
ferred to  by  Alice  E.  Cameron  In  her  will  is 
referred  to  in  the  will  of  Alexander  J.  Cam- 
eron as  follows:  "TJpon  tbe  death  of  my 
daughter  Alice  B.  Cameron,  I  direct  that 
my  said  trustee  shall  pay  to  my  said  daugh- 
ter Mary  Jane  Crowley  the  sum  of  $10,000, 
and  upon  such  payment  her  said  annuity 
shall  cease."  His  will  also  provided  that  "in 
case  my  daughter  Mary  Jane  Crowley  should 
die  before  my  daughter  Alice  then  her  said 
legacy  of  $10,000  shall  lapse  and  shall  not  be 
payable  to  her  children,  but,  in  such  event, 
shall  go  to  my  daughter  Alice  for  her  life 
with  like  power,  and.  In  default  thereof,  to 
my  gmndchlldren  as  aforesaid."  The  will  of 
AlexanderJ.  Cameron  further  provided,  with 
respect  to  the  power  of  appointment  given  to 
Alice  B.  Cameron,  that  "in  case  of  her  death 
without  having  disposed  of  it  by  her  will  or 
writing  as  aforesaid,  I  direct  that  it  shall  go 
and  belong  to  my  grandchildren  equally  and 
per  capita." 

Answers  are  filed  on  behalf  of  all  the  de- 
fendants, the  grandchildren  aforesaid,  ex- 
cepting Alpln  W.  Cameron,  who  Is  a  son  of 
Alpln  J.  Cameron,  the  complainant,  and  a 
grandson  of  Alexander  J.  Cameron,  the  donor 
of  the  power,  concerning  whom  the  bill 
states  that  "said  Alpln  W.  Cameron  has  re- 
linquished and  surrendered  bis  right,  title, 
and  Interest  of  said  distributive  share  of  said 
fund  and  has  Instructed  your  orator  to  dis- 
tribute the  same  among  the  other  grand- 
children." The  contention  on  behalf  of  Mary 
Catherine  Crowley  and  Daniel  Cameron 
Crowley,  the  children  of  Mary  Jane  Crow- 
ley, is  that  they,  being  grandchildren  of 
Alexander  J.  Cameron,  are  within  the  class 
among  the  members  of  which  the  fund  In 
question  was  to  be  distributed,  and  that  since 
they  are  omitted  from  such  distribution  by 
tbe  appointment  contained  in  the  will  of 
Alice  E.  Cameron,  such  appointment  is  not  a 
valid  execution  of  the  power  vested  in  said 
Alice  B.  Cameron  by  Alexander  J.  Cameron; 


and  therefore  the  said  fund,  in  defftolt  of  • 
valid  appointment,  must  go  in  accordance 
with  the  will  of  Alexander  J.  Cameron  aid 
be  distributed  equally  per  capita  among  all 
of  his  grandchildren.  Tbe  answer  of  the  othrr 
grandchildren  is  that  the  power  of  appoint- 
ment waa  validly  exercised,  their  contention 
being  that  the  power  was  an  exclnslve  otc 
and  that  Alice  B.  Cameron  was  vested  with 
the  right  to  exclude  any  of  tbe  grandchildren 
whom  she  might  see  fit  to  nxclade;. 

Cornelius  Doremus,  for  complainant.  Wil- 
liam Pennington,  for  Mary  Catherine  Crjw- 
ley  and  Daniel  Cameron  Crowley.  Marital: 
Van  Winkle,  for  Carrie  L.  Graydon  aul 
others,  grandchildren  of  Alexander  J.  Caic- 
eron. 

GARRISON,  V.  C.  (after  stating  the  fact*.. 
The  sole  question  Is  whether,  under  the  lac- 
guage  of  the  will  of  Alexander  J.  Camerox 
vesting  power  in  bis  daughter  Alice  B.  Cam- 
eron "to  dispose  of  tbe  fnnd  in  question  a> 
and  among  my  grandchildren,  in  such  share* 
and  proportions,  and  In  such  manner  aa  sbt 
shall  think  right  and  proper,  as  I  b&ve  full  cco- 
fidence  In  her  discretion  and  fairness,"  an 
exclusive  or  nonexclusive  power  of  appoint- 
ment was  vested  in  Alice  B.  Cameron.  TIk' 
industry  of  the  various  counsel  In  this  ca.se 
has  resulted  In  briefs  citing  cases  from  many 
jurisdictions  concerning  this  sobject-matter. 
I  do  not  find  it  necessary,  however,  to  con- 
sider any  other  than  those  in  our  own  courts. 
It  has  been  well  settled  In  this  court  by  tlie 
previous  decisions  thereof  that  such  a  po'vrer 
as  is  contained  in  the  language  Just  qnotttl 
is  nonexclusive.  Lipplncott  ▼.  Ridgway,  10 
N.  J.  Eq.  164  fft'^illiamson,  Ch.  1854);  Wright 
V.  Wright,  41  N.  J.  Eq.  382,  4  Atl.  855  (Rnn- 
yon,  Ch.  1886);  Inglis  v.  .McCook,  68  X.  J. 
Eq.  27,  59  AU.  630  (Magle,  Ch.  1904).  See, 
also,  Den  v.  Crawford,  8  N.  J.  Law,  at  page 
98  (Sup.  Ct  1825). 

In  Lipplncott  v.  Ridgway,  supra,  the  lan- 
guage "unto  such  of  tbe  brothers  and  sisters, 
etc.,"  was  held  to  give  to  the  donee  of  iLe 
power  discretion  to  select  which  of  tbe  said 
persons  should  have  the  fund;  but  in  die 
same  will,  the  language  "that  my  said 
daughter  shall  in  such  case  have  power 
to  dispose  of  the  same  among  her  brothers 
and  sisters  and  their  children  in  such  pro- 
portions as  she  may  think  fit"  was  construed 
to  confer  a  nonexclusive  power,  and  it  was 
held  that  each  of  the  brothers  and  sisters 
were  entitled  to  a  portion  of  tbe  fund.  In 
Wright  V.  Wright,  supra,  the  power  to  "dis- 
pose of  the  same  l>etween  my  children  and 
grandchildren  as  she  may  think  propef  iras 
held  to  be  a  nonexclusive  power.  And  the$? 
cases  were  cited  and  approved  in  Inglis  v. 
McCook,  supra,  in  which  it  was  held  that  th^ 
IMwer  to  divide  the  same  among  the  lawfc) 
Issue  of  the  donor  as  the  donee  should  di- 
rect was  a  nonexciudve  power.    I  cannot 
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)ereelve  any  difference  between  the  Ian- 
ruiige  of  the  rarloua  wills  constraed  aboye 
ind  the  language  of  the  will  nnder  consldera- 
ion  In  any  substantial  particular.  The  pow- 
'.r  under  consideration  Is  to  dispose  of  the 
'und  to  and  among  the  grandchildren.  It 
iiust,  therefore,  to  satisfy  this  language,  go 
o  the  said  grandchildren  and  be  disposed 
if  among  them.  If  one  Is  omitted,  it  has  not 
rone  to  the  grandchildren.  I  think,  there- 
'ore,  both  upon  authority  and  reason,  that 
his  must  be  held  to  be  a  nonexclusive  power. 

It  Is  suggested  that  the  use  of  the  word 
'manner"  by  the  donor  Implies  the  power  of 
election.  The  will  provides  that  It  shall  go 
'to  and  among"  the  grandchildren  "In  such 
ibares  and  proportions  and  in  such  manner" 
ts  the  donee  shall  think  right  and  proper. 
:  cannot  accede  to  this  argument.  The  donor 
ilearly  indicates  to  whom  It  shall  go,  but 
eaves  to  the  donee  the  power  to  determine 
be  proi)ortlons  and  manner  In  which  It 
hall  go.  The  "manner"  has  reference  to  the 
vay  In  which  It  shall  be  enjoyed,  whether 
llrectly  or  In  trust,  Immediately  or  at  a 
lostponed  date,  and  other  like  matters.  If 
luthority  Is  needed  for  such  construction  of 
he  word  "manner,"  the  following  cases  may 
»  consulted:  White  v.  Wilson,  1  Drewry, 
!08;  Seibels  v.  Whatley,  2  Hill,  Eq.  605  (S. 
3.  1837) ;  Cowles  v.  Brown,  4  Call,  477  (Va. 
.803);  HIU  V.  Jones,  66  Ala.  214  (1880); 
tfaitland  v.  Baldwin,  70  Hun,  267,  24  N.  Y. 
Supp.  29  (N.  Y.  1883);  Boyle's  Estate,  6 
>VkIy.  Notes  Cas.  363  (Pa.  1878). 

It  Is  also  suggested  that  the  fact  that  the 
lonor  recited  In  the  clause  granting  the 
x>wer  that  he  had  fnll  confidence  in  the 
'alrness  and  discretion  of  the  donee  Is  in- 
ilcatlve  of  Intention  to  vest  in  her  the  power 
>f  selection.  I  do  not  think  this  argument  is 
lound.  I  think  it  does  show  that  he  intended 
:o  confide  In  her  discretion  and  falmesa  as 
o  the  shares  and  proportions,  and  as  to  the 
nanner  in  which  the  fund  should  be  dis- 
ributed.  I  do  not  think  that  it  in  any  way 
ndicates  that  because  of  bis  confidence  he 
lonflded  in  her  discretion  the  power  of  selec- 
ion  as  to  the  persons.  I  may  remark.  In 
lasAjIug,  that  this  whole  matter  has  been  set 
tt  rest  in  England  by  statute.  Powers  of 
Appointment  Act  1874,  37  &  38  Vic.  c.  37.  I 
»nclade,  in  this  case,  that  the  power  vested 
n  Alice  E.  Cameron  was  not  validly  ezer- 
!laed  by  her,  and  therefore  there  Is  a  failure 
hereof,  and,  as  a  consequence,  the  fund  goes 
IS  Is  directed  by  the  will  of  the  donor  of 
he  power,  and  is  distributable  among  all  of 
lis  grandchildren  equally,  per  capita.  Wheth- 
er Alpln  W.  Cameron,  the  son  of  the  com- 
ilatnant,  who  Is  a  grandchild  of  the  donor, 
las  disentitled  himself  to  a  share  by  reason 
•r  the  instrument  referred  to  by  the  complain- 
int  In  the  bill,  I  do  not  determine,  since  the 
nstrument  Is  not  before  me,  and  the  said 
Mpin  W.  Cameron  is  not  a  party. 

I  will  advise  a  decree  as  above  indicated. 


SMITH  V.  ASHMEAD. 
(Supreme  CJourt  of  New  Jersey.    S'eb.  25,  1907.) 

1.  Elections— CoNTKSTS— Grounds— RKrasAL 
TO  Placie  Contestant's  Naub  on  Tickbt. 

Election  Law,  P.  L.  1898.  p.  312,  <  163d. 
doea  not  make  the  refusal  of  a  county  cleric  to 
place  a  cabdidate's  name  UDon  a  ticket  to  be 
voted  upon  at  an  election  a  ground  for  a  con- 
test against  the  candidate  declared  elected. 

2.  CODNTIES— BOABD  OF  CHOSBN  FBEEHOLDEBS 

—Elioibiuty— Residence  of  Candidate. 
Act  April  16.  1846  (Rev.  St.  1846.  tit  30. 
c.  21),  as  amended  April  12,  1876  (P.  U  p.  98; 
Gen.  St.  p.  3141).  roquires  every  person  holdini; 
a  township  office  to  reside  therein.  Under  the 
revision  of  the  borouch  act  of  1897  (P.  L.  1897, 
p.  285,  {  2),  only  borouglis  having  8,000  popula- 
tion or  more  shall  elect  a  member  to  the  board 
of  chosen  freeholders,  and,  nnder  section  6  (page 
287),  citizens  of  boroughs  having  a  less  popula- 
tion are  entitled  to  vote  within  such  borough 
"for  the  chosen  freeholder  for  the  township  out 
of  which  said  borough  has  been  formed."  Held, 
that  the  citizens  of  a  borough  of  the  lesser 
class  are  not  deprived  of  the  right  to  be  repre- 
sented in  the  board  by  a  person  of  their  own 
selection,  and  for  the  purpose  of  electing  a 
member  they  are  residents  of  the  township  in 
which  such  borough  is  situated,  and  hence  a  resi- 
dent of  a  borough  of  the  smaller  class  is  eligible 
for  election  to  the  board  as  a  resident  of  the 
township  in  which  the  borough  lies. 

Appeal  from  Cllrcult  Court,  Atlantic 
County. 

Proceeding  by  Lewis  H.  Smith  against 
John  P.  Ashmead,  contesting  his  election 
as  a  chosen  freeholder.  From  a  Judgment 
for  the  contestant,  the  incumbent  appeals. 
Reversed. 

Argued  June  term,  1906,  before  GUM- 
MERE,  a  J.,  and  GARRISON  and  SWAYZE, 
JJ. 

Frederick  J.  Faulks,  for  appellant.  Gkorge 
A.  Bourgeois,  for  respondent. 

GUMMBRE,  C.  J.  The  parties  to  this  pro- 
ceeding were  candidates  for  the  ofiSce  of 
member  of  the  board  of  freeholilevs  of  the 
county  of  Atlantic,  from  the  township  of  Egg 
Harbor,  at  the  general  election  held  on  No- 
vember 7,  1905.  Ashmead  received  a  ma- 
jority of  the  votes  cast,  and  was  declared 
duly  elected  by  the  board  of  county  canvas- 
sers. Smith  thereupon  filed  a  petition  in 
the  circuit  court  of  Atlantic  county  under  the 
162d  section  of  the  election  law  (P.  L.  1898, 
p.  312),  challenging  Asbmead's  right  to  hold 
the  ofSce,  and  praying  the  court  to  adjudge 
that  he  (Smith)  and  not  Ashmead  was  duly 
elected  to  it  The  reasons  for  the  contest 
set  forth  In  the  petition  are:  (1)  For  the 
reason  that  the  will  of  the  voters  of  Egg 
Harbor  township,  in  so  far  as  the  same  re- 
gards and  pertains  to  the  election  of  a  chosen 
freeholder  on  said  7th  day  of  November, 
1906,  was  thwarted,  and  not  fairly  registered 
by  reason  of  the  refusal  of  said  county  clerk 
to  place  the  name  of  Lewis  H.  Smith,  con- 
testant, upon  said  Republican  ticket.  (2)  For 
the  reason  that  the  county  clerk  of  Atlantic 
county  neglected  and  failed  to  place  the 
name  of  Lewis  H.  Smith,  contestant,  upon 
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tbe  Republican  ticket  as  candidate  for  cboth 
en  freeholder,  to  be  voted  In  the  borougba  of 
Linwood,  FleaBantvUle,  and  Long  Fort,  In 
the  connt;  of  Atlantic  aforesaid.  (3)  For 
the  reason  tbat  the  Incumbeut  was  not  elig- 
ible to  the  office  of  chosen  freeholder  of  said 
township  of  Egg  Harbor  at  the  time  of  the 
election.  (4)  For  the  reason  that  Illegal 
TOtes  have  be^i  received,  and  legal  votes  re- 
jected, at  the  polls,  sufficient  to  diange  the 
result  (5)  Because  of  errors  In  the  board 
of  canvassers  In  counting  the  vote  and  de- 
claring the  vote  of  the  election,  which  errcmi 
are  sufficient  to  change  the  results  of  said 
election.  On  the  trial  of  the  cause  it  was 
considered  by  the  circuit  court  that,  on 
the  proofs  submitted,  the  contestant  Smith 
was  duly  elected  to  the  office  of  freeholder, 
and  judgment  was  rendered  In  bis  favor,  and 
against  Ashmead.  From  that  judgment  the 
latter  appeals. 

A  reference  to  the  163d  section  of  the  elec- 
tion law,  which  specifies  the  ground  upon 
which  the  candidate  for  an  office  may  con- 
test the  election  of  his  opponent,  by  the  pro- 
ceeding provided  in  the  162d  section,  disclos- 
es that  some  of  the  matters  specified  in  the 
contestant's  petition,  although  proper  to  be 
raised  In  a  proceeding  by  quo  warranto,  are 
not  cognizable  by  the  circuit  court  In  a  pro- 
ceeding of  this  character.  The  statute  limits 
the  grounds  upon  which  an  election  may  be 
contested  In  that  court  to  seven,  viz.:  (1) 
Malconduct,  fraud,  or  corruption  on  the  part 
of  memboiB  of  any  board  of  election,  or  any 
member  of  the  board  of  county  canvassers, 
sufficient  to  change  the  result  (2)  When  the 
Incumbent  was  not  eligible  to  the  office  at 
the  time  of  the  election.  (3)  When  the  In- 
cumbent had  loeen  duly  convicted,  before 
such  election,  of  any  crime  which  would 
render  him  Incompetent  to  exercise  the  right 
of  suffrage,  and  had  not  been  pardoned  at 
the  time  of  the  election.  (4(  When  the  In- 
cumbent has  glvm,  or  offered,  to  any  elec- 
tor, or  any  member  of  the  board  of  election, 
clerk,  or  canvasser,  any  bribe  or  reward  for 
the  purpose  of  procuring  his  election.  (5) 
When  illegal  votes  have  been  received,  or 
legal  votes  rejected,  at  the  polls,  sufficient 
to  change  tte  result  (6)  For  any  error  in 
any  board  of  canvassers  in  counting  the 
votes,  or  declaring  the  result  of  the  election. 
If  such  error  would  change  the  result  (7) 
For  any  other  cause  which  shows  that  an- 
other was  the  person  legally  elected.  The 
statute  further  provides  that,  when  the  con- 
test Is  based  upon  the  reception  of  Illegal 
votes,  or  the  rejection  of  legal  ones,  the 
names  of  the  persons  who  so  voted,  or  whose 
votes  were  rejected,  with  the  election  dis- 
trict where  they  voted,  or  offered  to  vote, 
shall  be  set  forth  In  the  petition,  if  known. 
P.  U  1898,  pp.  312,  313.  The  third,  fourth, 
and  fifth  reasons  set  out  in  the  contestant's 
petition  are  within  the  statute;  the  first  and 
second  are  not  The  fourth  and  fifth  rea- 
sons, however,  must  be  considered  as  hav- 


ing been  abandoned  at  the  trial  by  the  am- 
testant,  unless  the  argnment  of  coonari  :» 
accepted  in  place  of  proof  of  the  facts  al- 
leged. No  attempt  was  made  to  prove  that 
a  single  person,  whether  known  or  unknoTi: 
by  name,  either  cast  an  Illegal  vote,  or  wai 
refused  an  opportunity  to  deposit  a  legal  bU- 
lot.  In  any  voting  precinct  of  Egg  Hartwr 
township,  much  less  that  sufficient  illegJ 
votes  were  received,  or  legal  votes  rejectat 
to  change  the  result  of  the  election.  Xor 
was  any  evidence  introduced  to  show  the  oc- 
currence of  any  error  in  the  board  of  .cu<- 
vassers  in  counting  the  votes  or  declaring  tiie 
result  of  the  election. 

The  third  reason  set  out  in  the  contestant's 
petition,  namely,  that  the  Incnmbent  At>b- 
mead  was  not  eligible  to  the  office  of  dxKoi 
freeholder  of  the  township  of  Egg  Harl>Dr 
at  the  time  the  election  was  held.  Is  rested 
upon  the  fact  that  he  was,  at  the  time,  a 
resident  of  the  borough  of  FleasantviU^. 
which  bad  previously  been  set  off  from  the 
territory  of  Egg  Harbor  township.  The  con- 
tention of  the  contestant,  and  the  groua-l 
upon  which  he  prevailed  in  the  circuit  conn, 
is  that  the  provision  of  the  first  section  ot 
the  act  of  April  16,  1846  (Bev.  St  1846,  tit 
30,  c.  21),  entitled  "An  act  relatiYe  to  offices, 
commissions  and  resignation,"  as  amended 
April  12,  1876  (P.  L.  p.  »8),  which  reqiiijv-i 
every  person  holding  an  office,  tlie  aathorit; 
and  duties  of  which  relate  to  a  township,  to 
reside  in  such  township  (Gen.  St.  p.  3141 1, 
renders  a  citizen  of  the  t>orouj?b  of  Ples<- 
antville  Ineligible  to  the  office  of  chos«i  fre^ 
holder  for  the  township  of  Egg  Harbor.  It 
appears  from  the  proofs  in  the  cause  tbst 
the  borough  of  Pleasantville  was  formed 
from  the  township  of  Egg  Harbor  in  the  year 
1888,  under  the  provisions  of  the  Iwroagh 
act  of  1878.  At  the  time  of  the  formation, 
boroughs  having  a  population  of  3,000  or 
more  were  entitled  to  elect  a  representatlTt 
to  the  county  board  of  chosen  freeholden. 
P.  L.  1887,  p.  140.  In  1881,  however,  tbia 
act  was  repealed,  all  borough  repteeentatioo 
In  the  county  board  was  abolished,  and 
chosen  freeholders  were  expressly  required 
to  be  elected  "for  the  whole  of  the  township. 
Including  the  borough  situate  therein."  P.  I. 
1891,  p.  121,  I  1.  The  result  of  this  latta 
statute  was  to  restore  the  situation  which  ex- 
isted prior  to  1887;  that  is,  to  reconstruct 
the  borough,  and  the  township  out  of  whici 
it  had  been  carved,  into  a  single  political 
district  of  the  county,  for  the  pnrpoee  ot 
electing  a  member  of  the  board  of  freehold- 
ers, and  to  constitute  the  naeml>er,  when 
elected,  the  representative  of  all  of  the  peo- 
ple of  that  district  Tbls,  it  seems  to  us, 
is  the  plain  import  of  the  language  used; 
but  the  purpose  of  the  enactment  Is  made 
certain  by  the  supplemnt  to  the  borongH 
act  passed  March  7,  1893,  wliich  declares 
(section  2)  that,  at  the  annual  elections  foi 
borough  officers,  the  voters  "shall  not  onlr 
be  entitled  to  vote  for  such  officers,  but  sbaii 
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also  be  entitled  to  rote  for  a  cbosen  free- 
holder for  any  township  In  which  such 
borough  is  situated,  and  ot  which  it  forms  a 
part"    P.  L.  1893,  p.  101. 

In  tlie  year  1895  representation  in  the 
county  board  of  freeholders  was  again  con- 
ferred upon   boronghs  having  a   population 
of  more  than  2,500.    P.  L.  lSi»5.  ji.  211.'.  S  .">. 
Boroughs  having  a  less  number  of  inhabi- 
tants were  not  referred  to  in  the  act,  and 
consequently  were  left,  by  necessary  Impli- 
cation, to  the  representation  provided  by  the 
act  of  1881.    By  the  second  section  of  the 
revision  of  the  borough   act  of  1887,   the 
Legislature,   following   the   statute  of   1887, 
enacted  that  only  boroughs  having  a  popula- 
tion of  8,000  or  more  should  elect  a  member  of 
the  board  of  chosen  freeholders.    P.  L.  1887,  p. 
285.    By  the  sixth  section  of  this  act  It  Is 
provided  that  the  legal  voters  of  each  bor- 
ough having  a  population  of  less  than  3,000 
shall  be  entitled  to  vote,  within  such  borough, 
"for  the  chosen  freeholder  for  the  .township 
out  of  which  said  borough  has  been  formed." 
And  it  is  contended  by  counsel,  and  seems 
to  have  been  considered  by  the  circuit  court, 
that  the  form  of  expression  found  In  this 
section,  varying,  as  it  does,  from  that  con- 
tained In  the  act  of  1891,  indicates  that  the 
Legislature  Intended   to,   and   did   thereby, 
abolish  the  scheme  of  representation  In  the 
county  board  which  bad  been  provided  by 
the  prior  act,  for  townships  which  Included 
within  their  territorial  limits  boroughs  not 
baving  a  population  sufSdent  to  entitle  them 
to  separate  representation,  and  create  a  new 
scheme,  the  efTect  of  which  was  to  deprive 
the  dtiiens  of  boroughs  of  the  described 
class  of  the  right  to  he  represented  In  the 
county  board  by  a  person  of  their  own  selec- 
tion.   So   construed,  the  statute  denies  to 
citizens  of  this  class  of  municipalities  repre- 
sentatirai  in  a  body  which  Is  clothed  with  the 
power  of  taxation  throughout  the  county  of 
(vblch  they  are  residents.    The  palpable  in- 
justice of  such  legislation,  the  fact  that  It 
violates   one  of   the   basic   principles   upon 
vblch  a  r^ubilcan  form  of  government  rests, 
lamely,  that  taxation  without  representation 
iball  not  be  permitted,  demonstrate  the  un- 
oundness  of  a  construction  which  attributes 
lucb    a   purpose  to   the   Legislature.    The 
«beme  created  by  tite  act  of  li>81  remains 
inaltered  by  the  act  of  1887,  except  so  far 
:8  It  Is  changed  by  section  2.    Its  effect  is 
o  constitute  the  inhabitants  of  boroughs  of 
be    class   to   which    Pleasantville   belongs 
esidents  of  the  township  In  which  such  bor- 
nfrbs  are  respectively  situated,  for  the  pur- 
O0e  of  electing  a  member  of  the  board  ct 
re^bolders  for  that  township, 
^sbmead,  the  incumbent  therefore,  was 
llgible  to  the  office  of  cbosen  freeholder  for 
tie  township  of  £^  Harbor  at  the  time  of 
Is   elecUm,  and  the  Judgment  of  the  dr- 
oit court  unseating  him,  and  installing  the 
>iiteatant  In  bis  place,  must  be  reversed. 


FIDELITY  &  CASUAI/TX  CO.  v.  Mac- 
AFEB  CO. 

(Court  of  Chancery   of  New  Jersey.    Feb.   2, 
1907.) 

CoBPOKATioNs  —  Rbceiveb's    Coixbction    of 
Assets  —  ExAiURATiON  of  Pabtms  — Con- 

TEHPT— PDNISHMENl^^nBISDICTION. 

P.  L.  1896.  p.  300,  provides  that  the  receiv- 
er of  a  corporation  shall  have  power  to  send  for 
persons,  and  to  examine  them  on  oath  respect- 
ing the  corporation's  affairs,  and  that  if  any 
person  shall  refuse  to  be  sworn  the  court  of 
chancery  may  on  report  of  the  receiver  commit 
such  oerson  to  prison.  Held,  that  where  serv- 
ice of  a  summons  was  made  by  the  receiver 
on  a  person  without  the  state  the  courts  of 
the  state  had  no  authority  to  malce  an  order 
adjudging  such  person  in  contempt  for  failing 
to  appear. 

Bill  by  the  Fidelity  &  Casualty  Company 
against  the  MacAfee  Company.  Proceedings 
on  behalf  of  the  receiver  of  the  Fidelity  & 
Casualty  Company  to  punish  John  B.  Mac- 
Afee as  for  a  contempt,  for  falling  to  appear 
before  the  receiver.    Petition  denied. 

Heard  on  petition  of  receiver  and  proofs 
attached  thereto.  By  a  final  decree  in  this 
court,  entered  on  the  18th  day  of  June,  1906, 
the  above-named  defendant  was  in  this  suit 
decreed  to  be  insolvent,  and  an  injunction  In 
pursuance  of  the  statute  was  issued  against 
it  and  its  officers,  and  a  receiver  was  ap- 
pointed for  it  John  B.  MacAfee  was  at 
that  time  the  president  of  the  defendant  cor- 
poration. On  the  26th  day  of  October,  1906, 
the  receiver  caused  to  be  served,  in  the  city 
of  Philadelphia  in  the  state  of  Pennsylvania, 
upon  said  John  B.  MacAfee,  personally,  a 
summons  or  notice  in  the  nature  of  a  sub- 
poena, requiring  the  said  John  B.  MacAfee 
to  appear  before  the  receiver  at  127  Market 
street,  Camden,  N.  J.,  on  the  Ist  day  of 
November,  1906,  at  the  hour  of  11  o'clodc  in 
the  forenoon,  to  be  examined  on  oath  or  af- 
flrmation  respecting  the  affairs  and  transac- 
tions and  estate,  money,  goods,  chattels,  cred- 
its, notes,  bills  and  choses  in  action,  real  and 
personal  estate,  and  effects  of  every  kind  of 
the  MacAfee  Company  •  •  •  and  also 
respecting  Its  debts,  obligations,  contracts, 
and  liabilities,  and  the  claims  against  It,  and 
then  and  there  to  produce  before  the  said 
receiver  the  minute  book  and  the  stock  and 
transfer  books  of  said  corporation,  and  all 
papers  and  documents  of  whatever  sort  in 
the  possession  of  the  said  John  B.  MacAfee 
or  under  his  control,  relating  to  the  stock  Is- 
sue of  said  corporation,  the  terms  thereof 
and  the  disposition  thereof  and  the  payment 
therefor,  also  all  papers  and  documents  of 
whatever  sort  showing  or  relating  to  the  in- 
corporation and  organization  of  said  corpora- 
tion and  the  purchase  of  property  by  it,  also 
the  daybook,  journal,  ledger,  bank  book  or 
books,  vouchers  and  all  other  books,  papers 
and  records  relating  to  the  organization,  busi- 
ness, property,  and  affairs  of  said  corpora- 
tion.   It  is  recited  therein  tbat  "this  sum- 
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moDs  Is  seryed  upon  you  pursuant  to  the 
power  in  me  vested  as  receiver  of  the  "Mac- 
Afee  Company,  an  Insolvent  corporation,  by 
virtue  of  the  laws  of  the  state  of  New  Jersey, 
and  particularly  section  71  of  an  act  of  the 
Legislature  of  the  state  of  New  Jersey  en- 
titled 'An  act  concerning  corporations,'  Re< 
vision  of  1896.    •    •    •" 

Said  section  reads  as  follows:  "Such  re- 
ceiver shall  have  power  to  send  for  persons 
and  papers  and  to  examine  any  persons,  In- 
cluding the  creditors  and  claimants,  and  the 
president,  directors,  and  other  officers  and 
agents  of  the  corporation,  on  oath  or  affirma- 
tion [which  oath  or  affirmation  the  receiver 
may  administer],  respecting  Its  affairs  and 
transactions  and  its  estate,  money,  goods, 
chattels,  credits,  notes,  bills  and  choses  in 
action,  real  and  personal  estate,  and  efTects 
of  every  kind,  and  also  respecting  Its  debts, 
obligations,  contracts,  and  liabilities,  and  the 
claims  against  it;  and  if  any  person  shall 
refuse  to  be  sworn  or  affirmed,  or  to  make 
answers  to  such  questions  as  shall  be  put 
to  him,  or  refuse  to  declare  the  whole  truth 
touching  the  subject-matter  of  the  said  ex- 
amination, the  Court  of  Chancery  may,  on 
report  by  the  receiver,  commit  such  person 
to  prison,  there  to  remain  until  he  shall  sub- 
mit himself  to  be  examined,  and  pay  all  the 
costs  of  the  proceedings  against  him."  P. 
L.  1896,  p.  300.  On  the  1st  of  November, 
1906,  at  the  time  and  place  aforesaid,  the  said 
John  B.  MacAf  ee  did  not  appear.  Thereujpon 
the  receiver,  on  the  24th  day  of  December, 
1906,  ffied  what  is  termed  a  "petition,"  but 
what  may  as  well  be  termed  a  "report"  un- 
der the  language  of  the  section  just  quoted, 
and.  In  the  said  paper,  prayed  that  an  order 
might  be  made,  adjudging  the  said  John  B. 
MacAfee  In  contempt,  and  that  he  be  punish- 
ed therefor.  An  order  to  show  cause  why  the 
prayer  of  this  petition  should  not  be  granted 
was,  on  the  date  of  the  ffilng  of  the  petition, 
made;  and  on  the  27th  day  of  December, 
1906,  a  true  copy  thereof  was  served  upon 
the  said  John  B.  MacAfee,  personally,  in  the 
city  of  Philadelphia  and  state  of  Pennsyl- 
vania. That  order  was  returnable  on  the 
31st  day  of  December,  1906.  Upon  the  re- 
turn day  the  court  was  attended  by  counsel 
for  the  petitioner  and  by  Messrs.  Collins  & 
Corbln,  who,  with  the  permission  of  the 
court,  entered  a  special  appearance  for  John 


B.  MacAfee,  restricting  their  appearance  ts 
objecting  to  the  jurisdiction  of  the  conrt  t> 
grant  the  prayer  of  the  petition  aforesaid. 

John  M.  Enright,  for  petitioner.  Collins  A 
Corbln,  for  Jno.  B.  MacAfee. 

GARRISON,  V.  C.  (after  stating  the  fact?\ 
I  am  of  opinion  that  this  court  Is  withom 
jurisdiction  to  make  the  order  prayed  fjr 
In  this  proceeding.  It  will  be  observed  ttiat 
the  statute  provides  that:  "If  any  person 
shall  refuse  to  be  sworn  or  affirmed,  etc,  tte 
Court  of  Chancery  may,  on  report  by  the  re- 
ceiver, commit  such  person  to  prison,  there 
to  remain  until  he  shall  submit  himself  to 
be  examined,  and  pay  all  the  costs  of  the  pro- 
ceedings against  him."  While  this  proceed- 
ing Is  not  exactly  in  conformity  with  the 
statute,  I  am  of  opinion  that  it  Is  safflcientl; 
so  to  raise  the  question  whether,  under  this 
act  and  the  proceedings  In  this  case,  the  per- 
son named  may,  by  the  order  of  this  comi, 
be  ordered  to  be  committed  to  prison,  etc. 

Without  considering  the  constitutionality 
of  the  71st  section  of  the  corporation  act, 
wnich  Is  quoted  in  full  in  the  above  state- 
ment of  facts,  it  is  clear  that  the  power 
thereby  vested  in  the  receiver  is  not  and  caa- 
not  be  any  broader  than  the  analogous  pow- 
er vested  in  the  courts  of  the  highest  pri- 
mary jurisdiction  in  the  states  The  process 
to  compel  the  attendance  of  witnesses  in 
those  courts  Is  Ineffectual  unless  served  upon 
the  person  within  the  territorial  limits  of  the 
state.  State  v.  Trumbull,  4  N.  J.  Law,  l.'T 
(*130).  I  cannot  perceive  how  the  process 
which  the  receiver  may  issue  under  the  cit«d 
section  of  the  corporation  act  can  have  any 
other  or  greater  effect  than  the  similar  pro- 
cess of  the  courts  just  adverted  to.  Since 
the  summons,  notice  or  subxioena  Issued  by 
the  receiver  In  this  suit  was  not  served  witb- 
in  the  territorial  limits  of  this  state,  tb.s 
coTirt  is  without  the  power  to  commit  tbe 
person  upon  whom  the  same  was  served  out- 
side of  the  territorial  limits  of  this  juris- 
diction. 

This  detertklnatlon  reste  upon  such  ele- 
mental principles  of  our  law  that  I  deem  It 
unnecessary  to  cite  authorities  or  precedents, 
or  to  indulge  in  further  reasoning  concemiog 
the  situation. 

The  prajer  of  the  petition  wiU  be  denied. 
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ALLEN  r.  HUMPHRET  et  al. 
(Supreme  Ck>nrt  of  New  Jersey.    Feb.  25.  1907.) 

COURTIBS— BORD   OF   CLEBK— ACTIONS— IJCAVK 

TO  Sns. 

Act  April  14.  1903  (P.  L.  p.  547),  i  44. 
provides  that,  if  the  board  of  chosen  freeholders 
of  any  county  shall  fail  to  prosecute  any  claim 
or  demand  of  such  count?,  any  court  in  which 
an  action  on  such  claim  or  demand  is  cognizable, 
or  a  judxe,  may  upon  terms  allow  any  taxpayer 
of  the  county  to  institute  and  prosecute  an  ac- 
tion on  such  claim  in  the  name  of  and  on  be- 
half of  the  county,  if  in  the  opinion  of  the  court 
or  judfce  the  interests  of  such  county  would  be 
promoted  thereby.  Held  that,  where  a  com- 
rilaint  in  an  action  by  a  taxpayer  on  behalf  of 
the  board  of  freeholders  of  a  county  on  the 
official  bond  of  a  county  elerk  failed  to  allexe 
tlint  authority  had  been  conferred  on  bim  to 
sue  as  so  provided,  it  was  demurrable. 

Action  by  Alexander  B.  Allen  for  the  use 
of  the  board  of  chosen  freeholders  of  the 
county  of  Hunterdon  against  Edward  Hum- 
phrey and  others.  On  demurrer  to  the  dec- 
laration.   Sustained. 

Argued  November  term,  1906,  before  GUM- 
MERE.  C.  J.,  and  GARRISON  and  GAK- 
RETSON,  JJ. 

Richard  S.  Kuhl,  for  plaintiff.  S.  B. 
Swackhamer,  William  C.  Gebhardt,  and 
George  H.  Large,  for  demurrants. 

GUMMERE,  C  J.  This  Is  an  action 
brought  by  the  plaintiff  against  the  sureties 
upon  the  official  bond  given  by  H.  Eugene 
Park,  deceased,  late  county  clerk  of  the  coun- 
ty of  Hunterdon,  to  the  state  of  New  Jersey, 
in  compliance  with  the  provisions  of  the  act 
of  April  17,  1846.  The  purpose  of  the  suit 
is  to  recover  for  certain  alleged  breaches  in 
the  condition  of  that  Instrument  The  dec- 
laration sets  out  that  the  plaintiff  prosecutes 
for  the  board  of  chosen  freeholders  of  the 
county  of  Hunterdon,  but  falls  to  disclose 
any  authority  conferred  upon  him  for  the 
purpose,  and  the  first  ground  of  demurrer 
rests  upon  this  omission. 

It  is  stated  In  the  brief  of  counsel  that  an 
order  allowing  plaintiff  to  prosecute  the  ac- 
tion was  made  under  the  forty-fourth  sec- 
tion of  the  revised  practice  act  (P.  L.  1903, 
p.  547),  which  provides  that  "If  the  board  of 
chosen  freeholders  of  any  county  *  *  • 
shall  fall  to  prosecute  any  dalm  or  demand 
of  such  county  •  •  •  any  court  In  which 
an  action  on  such  claim  or  demand  is  cogniz- 
able, or  a  Judge,  may,  upon  terms,  allow  any 
taxpayer  of  such  county  *  •  *  to  insti- 
tute and  prosecute  any  action  upon  such 
claim  or  demand  in  the  name  of  and  on  be- 
half of  such  county  *  *  •  if,  In  the  opin- 
ion of  the  court  or  judge  the  Interests  of  such 
county  *  •  •  would  be  promoted  there- 
by." It  seems  hardly  necessary  to  point  out 
that,  in  determining  the  sufficiency  of  a  plead* 
ing,  the  assertion  of  counsel  as  to  the  exist- 
ence of  a  material  fact  cannot  t>e  permitted  to 
t>e  substituted  for  an  averment  of  that  fact 
In  the  pleading  itself.  Nor  Is  it  necessary  to 
cite  authority  for  the  proposition  that  a  per- 
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son  other  than  him  in  whom  a  right  of  action 
originally  exists  has  no  standing  to  enforce 
that  right  in  a  court  of  Justice,  except  power 
to  do  so  has  been  legally  conferred  upon  him. 
The  failure  of  the  declaration  to  disclose  any 
right  In  the  plaintiff  to  represent  the  board 
of  freeholders  in  this  action  renders  that 
pleading  fatally  defective,  and,  for  this  rea- 
son, the  demurrer  must  be  sustained. 

A  consideration  of  the  other  causes  of  de- 
murrer specified  is  therefore  rendered  un- 
necessary. It  seems  to  have  been  assumed  in 
the  arguments  of  counsel  on  both  sides  that 
a  cause  of  action  arising  out  of  breaches  of 
the  condition  of  the  bond  of  a  county  clerk  is 
one  which  may  be  prosecuted  by  a  party  ai)- 
polnted  for  the  purpose  imder  the  authority 
conferred  by  the  provision  of  the  practice 
act  above  cited;  In  other  words,  that  the 
right  of  action  resides  primarily  in  the  board 
of  freeholders  of  the  county.  It  is  to  be  ob- 
served that  the  obligee  of  the  bond  is  the 
state  of  New  Jersey,  and  the  statute  which 
requires  it  to  be  given  directs  It  to  be  filed, 
not  with  any  officer  of  the  county,  but  with 
the  Secretary  of  State,  to  be  kept  among  the 
public  papers  of  his  ofilce.  Gen.  St.  p.  839, 
S  9.  Whether,  in  the  absence  of  statutory 
authority  providing  otherwise  (and  we  have 
found  none  in  the  cursory  examination  which 
we  have  made),  the  right  to  maintain  an  ac* 
tion  for  breaches  thereof  does  not  rest  ex- 
clusively In  the  state,  is  a  matter  which 
should  receive  the  consideration  of  counsel, 
in  case  the  further  prosecution  of  this  suit 
shall  be  contemplated. 


MARTIN  V.  ATLAS  ESTATE  00. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  4.  1907.) 

1.  COBPORATIONS— SkBVIO«     OF     PbOOESS— VA- 
UDITY. 

Service  of  a  subpoena  ad  respondendum  up- 
on a  domestic  corporation  defendant  in  a  fore- 
closure suit  by  delivering  the  same,  at  the  regis- 
tered office  of  the  company  in  this  state,  to 
the  vice  president,  also  a  director,  held  to  be 
service  upon  the  corporation. 

lEA.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  i<  197S-2000.] 

2.  Same— Sebvick  oh  Ofticeb. 

The  chancery  act  (Act  April  S,  1902  [P.  L. 
p.  511.  art  2,  8  5]),  providing  for  the  method 
of  service  of  process  for  appearance  upon  the 
defendant,  does  not  mention  corporations  by 
name;  but,  inasmuch  as  the  name  "person"  in 
a  statute  includes  corporations  if  they  fall  with- 
in the  general  reason  and  design  of  the  act,  this 
section  of  the  chancery  act  must  be  interpreted 
as  warranting  such  service  of  process  upon  a 
corporation  defendant  as  is  equivalent  to  per- 
sonal service  upon  an  Individual. 

[Ed.  Note.— For  cases  in  point  see  Ont  Dig. 
vol.  12,  Orporations,  S8  1978-2000.] 

3.  Same. 

Service  of  a  subpoena  or  process  for  ap- 
pearance on  any  officer  or  agent  of  a  corporation 
organized  under  the  "Act  concerning  corporations 
(Revision  of  1896)"  (Act  April  21.  1896  fP.  L. 
p.  2771).  whose  duty  it  is,  either  in  his  official 
capacity  or  by  virtue  of  his  employment  to 
communicate   the   fact  of  such  service  to  the 
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foraminc  body  of  the  corporation,  is  tanta- 
monnt  to  personal  serrioe  in  the  case  of  a  nat- 
ural person. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  12,  Corporations.  {{  1978-2000.] 
4.  8akx — Service  on  Aoent  of  Rbcobd. 

Section  ■ISa  of  the  "Act  concerning  corpora- 
tions (Revision  of  1896)"  (Act  ApriiaO,  1898, 
rP.  Lb  p.  4101),  reqnirin)!  the  public  record  of 
an  agent  "upon  whom  process  against  the  cor- 
poration may  be  served,"  does  not  provide  an 
ezcluaive  method  of  acquiring  jurisdiction  over 
corporations  in  this  state  by  the  service  of 
process  for  appearance  upon  an  agent  or  ofBcer. 
It  creates  an  additional  agent  of  the  corporation 
upon  whom  process  may — not  must — be  served. 

[Eld.  Note.— For  cases  in  point,  see  Ont  Dig. 
TOL  12.  Corporations,  ||  1978-2000.] 

(Syllabus  by  the  Court.) 

Appeal  from  Court  of  Chancery. 

Bill  by  Noel  B.  Martin  against  the  Atlas 
Estate  Company.  Decree  for  complainant, 
and  defendant  appeals.    Affirmed. 

Adolf  IJ.  Engeike,  for  appellant  Howe  & 
DaTla,  for  respondent. 

DIIiL,  J.  This  Is  an  appeal  from  an  order 
of  the  Chancellor  refusing  to  set  aside  a 
service  of  process  in  a  foreclosure  suit  against 
a  corporation  of  this  state  organized  under 
"An  act  concerning  corporations  XRevision  of 
189Q)"  Act  April  21,  1896  (P.  L.  -p.  277). 
The  order  appealed  from  discharged  an 
order  to  show  cause,  made  upon  the  defend- 
ant's petition,  alleging  that  the  Court  of 
Chancery  did  not  hare  Jurisdiction,  because 
the  process  of  subpcena  bad  not  been  served 
upon  the  registered  statutory  agent  of  the 
defendant  corporation.  The  subpoena  was 
served  by  the  sherifT  at  the  registered  of9ce 
of  the  corporation  upon  Harry  B.  Brock- 
hurst,  vice  president  and  a  director  thereof. 
At  that  time  Adolf  L.  Engeike  was  the  regis- 
tered statutory  agent  of  the  defendant  for  the 
purpose  of  receiving  process  pursuant  to  the 
provisions  of  the  "Act  concerning  corpora- 
tions (Revision  of  1896)."  After  the  service 
of  the  subpoena,  and  before  the  time  to  an- 
swer bad  expired,  tbe  said  Adolf  L.  Engeike, 
a  counselor  at  law  and  solicitor  in  chan- 
cery, wrote  tbe  solicitors  for  the  complainant 
that  he  represented  the  defendant  company 
in  this  suit,  requested  a  copy  of  the  bill  of 
complaint,  and  Inclosed  a  stipulation  ex- 
tending the  time  for  filing  an  answer,  signed 
"Adolf  L.  Bngeike,  Solicitor  for  the  Defend- 
ant" Tbe  president  of  tbe  defendant  com- 
pany likewise  called  at  the  office  of  the  com- 
plainant's solicitors  before  the  answer  was 
due,  bad  certain  negotiations  with  them  look- 
ing to  an  adjustment  of  the  suit,  and  also 
requested  an  extension  of  the  time  to  answer. 
No  answer  being  filed,  a  decree  pro  confess© 
was  taken,  and  subsequently  a  final  decree^ 
requiring  the  mortgaged  lands  to  be  sold. 
After  final  decree  a  petition  was  filed  by  the 
said  Adolf  L.  Engeike,  as  solicitor  for  the 
defendant,  to  set  aside  the  decree  upon  the 
ground  that  tbe  service  upon  Brockburst,  tbe 
vice  president  and  director,  was  not  service 


upon  tbe  defendant  owporatloii  because 
Brockburst  was  not  tbe  registered  atatutorr 
agent  of  the  company.  Tbe  sberifl,  who 
had  made  a  return  that  be  bad  served  a  sub- 
poena upon  Brockburst,  agent  of  tbe  companr, 
filed  a  petition  setting  forth  tbe  method  in 
which  the  process  was  served,  and  askios 
leave  to  amend  his  return  to  the  writ  of 
subpoena  by  striking  out  tbe  word  "agent- 
after  the  name  "Brockburst,"  and  Inserting 
in  Its  place  the  words  "vice  president  anl 
director."  Leave  was  accordingly  granted  to 
amend  tbe  sheriff's  return,  but  tbe  defend- 
ant's aiHpllcatlon  to  vacate  tbe  process  was 
refused. 

Prom  the  foregoing  statement  of  fact  it 
appears  that  the  defendant  Is  In  court  uj 
the  service  of  a  subpoena  upon  tbe  vice  presi- 
dent and  director,  at  the  registered  office  of 
the  company  in  this  state. 

Appellant's  counsel  contends  that  the  Oomt 
of  Chancery  was  without  Jurisdiction  because 
such  service  was  ineffectual.  He  insists  that 
a  writ  of  subpoena  ad  respondendum  must  b« 
served  "upon  the  stockholders  or  tbe  directon 
or  tbe  trustees  when  convened  as  a  body" 
— citing  Lauf man  v.  Hope  Manufactarine  Col, 
54  N.  J.  Law,  70,  at  page  72,  23  Atl.,  at  page 
305,  or  upon  the  registered  statutory  agent 
of  tbe  company,  citing  Act  April  20,  18S8 
(P.  L.  p.  410).  He  argues  that  tbe  chancery 
act  (Act  April  3,  1902  [P.  L.  p.  511,  art.  2,  $51) 
deals  only  with  natural  persons  and  not  with 
corporations ;  that  the  practice  act  (Act  Apr!'. 
14,  1903  [P.  L.  p.  537])  Is  limited  to  proceed- 
ings In  courts  of  law  and  Is  not  aK>Iicable 
to  tbe  Court  of  Chancery,  and  that  conse- 
quently section  43a  of  tbe  "Act  concerning 
corporations"  (Act  April  20,  1898  [P.  L.  p. 
410]),  provides  the  only  method  by  which  tbe 
Court  of  Chancery  can  acquire  Jurisdiction 
over  a  domestic  corporation  by  service  In 
this  state  of  a  subpoena  or  process  for  ap- 
pearance upon  officer  or  agent.  This  posi- 
tion Is  untenable. 

Without  questioning  that  service  "upon  the 
stockholders  or  the  directors  or  the  trustees 
when  convened  as  a  body"  would  be  service 
upon  the  corporation,  nevertheless,  juri^o 
tlon  may  be  acquired  by  service  of  a  subpcena 
or  process  for  appearance  upon  an  <^cer  or 
agent  of  a  corporation  defendant  Tbe  chan- 
cery act  (Act  April  3,  1902  [P.  L.  p.  511,  art 
2,  {  5]),  providing  for  the  method  of  sorlce 
of  process  for  appearance  upon  the  defendant, 
does  not  mention  corporations  by  name,  but 
in  the  absence  of  statutory  enactment  the 
common-law  principle  applies  that  "tbe  name 
'person'  in  a  statute  includes  corp<»ation8  If 
they  fall  within  the  general  reason  and  dt- 
sign  of  the  act"  U.  S.  v.  Amedy,  11  Wheat 
(U.  S.)  392,  6  L.  Ed.  502.  Consequently  tbe 
section  of  the  chancery  act  under  revleir 
must  be  Interpreted  as  warranting  such  serr- 
ice  of  process  upon  a  corporate  defendant  a* 
Is  equivalent  to  personal  service  npim  an  in- 
dividual, from  whlcb  it  follows  that  In  tbe 
case  of  a  corporation  of  this  state  under 
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the  "Act  concerning  corporations  (Revision  of 
189G)"  service  of  subpoena  or  process  for 
appearance  on  any  ofBcer  or  agent  of 
the  company  whose  daty  it  is,  either  in  his 
official  capacity  or  by  virtue  of  Ills  employ- 
ment, to  communicate  the  fact  of  such  serv- 
ice to  the  governing  body  of  tlie  corporation, 
is  tantamount  to  personal  service  In  the  case 
of  a  natural  person.  This  Is  In  accord  wltti 
the  reasoning  of  Dlzon,  J.,  in  Facts  Publish- 
ing Go.  V.  Felton,  52  N.  J.  Law,  ISl,  19  Atl. 
123,  and  of  Depne,  J.,  In  Dock  t.  Elizabeth- 
town  Steam  Mfg.  Co.,  34  N.  J.  Law,  312. 
The  service,  as  made  in  this  case,  was  in  ac- 
cordance with  the  provisions  of  the  chancery 
act  thus  interpreted,  and  was  therefore  serv- 
ice upon  the  corporation. 

The  further  contention  of  the  appellant, 
that  section  43a  of  the  corporation  act  (Act 
April  20,  1898  [P.  L.  p.  410]),  which  provides 
for  the  public  record  of  an  agent  known  as 
the  registered  agent,  "npon  whom  process 
against  tbe  corporation  may  be  served,"  pre- 
cludes service  of  process  upon  any  other  offi- 
cer or  agent,  is  unsound.  The  statute  reads, 
"npon  whom  process  against  the  corporation 
may" — not  must — "be  served,"  and  does  no 
more  in  this  respect  than  to  create  an  addi- 
tional agent  of  the  corporation  upon  whom 
process  may  be  served.  Nlckolson  v.  Wheel- 
ing (G.  a)  110  Fed.  106. 

Under  the  common-law  rule,  also,  the 
Court  of  Chancery  acquired  jurisdiction  over 
the  defendant.  This  statute  (Act  April  20, 
1S9S  [P.  L.  p.  410])  does  not  abridge  the  rule 
that  "the  service  of  such  process  within  tbe 
Jurisdiction  creating  the  defendant  corpora- 
tion, made  on  such  head  officer  of  tbe  corpo- 
ration as  secured  knowledge  of  tbe  process 
to  such  corporation,  is  good  service  on  tbe 
corporation."  Tidd's  Practice,  vol.  1,  p.  121 
(Ed.  1856) ;  Daniel's  Chancery,  vol.  1,  p.  445 ; 
Angel]  &  Ames  on  Corporations  (11th  Ed.) 
p.  687 ;  Kansas  City,  etc,  R.  R.  Go.  v.  Daugb- 
try,  138  U.  S.  298,  11  Snp.  Ct  306,  34  L.  Ed. 
963.  But,  if  the  rules  above  stated  were  not 
to  be  applied,  still  the  service  should  be  up- 
held. 

Tbe  subpcena  was  delivered  to  tbe  vice 
president,  a  director,  and  at  the  registered 
office  of  the  company  In  this  state.  Before 
tbe  time  to  answer  expired  knowledge  of 
tlie  process  was  acquired  by  tbe  president, 
wbo  endeavored  to  negotiate  a  compromise, 
and  to  that  end  sought  an  extension  of  time 
to  answer.  The  process  also  came  Into  the 
hands  of  the  registered  statutory  agent,  the 
solicitor  of  tbe  company,  and  it  is  unneces- 
sary, under  the  circumstances  of  this  case, 
to  inquire  by  whose  bands  it  was  delivered 
to  blm.  Eventually  tbe  process  was  deliv- 
ered to  tbe  solicitor  for  4be  company,  and  he, 
is  such  solicitor,  and  in  behalf  of  tbe  cor- 
soration,  signed  a  proposed  stipulation  in 
tvriting  extending  tbe  defendant's  time  to 
ins^er  30  days.  This  justifies  tbe  condu- 
;lon  that  tbe  corporation,  through  its  ezecu- 
Jve  officers,  had  all  requisite  notice  of  the 


process  and  suit,  and  before  tbe  time  to  an- 
swer expired. 

There  are  other  grounds  which  would  also 
lead  to  an  affirmance,  but  it  is  imnecessary 
to  discuss  them,  as  tbe  case  may  be  disposed 
of  upon  the  grounds  urged  by  the  appellant 

The  order  of  the  Court  of  Cbancery  Is  af- 
firmed. 


TOMLINSON  V.  ARMOUR  &  C!0. 
(Supreme  Court  of  New  Jersey.    Feb.  25.  lOOTJ 

1.  Saujb  —  Imfliid     Wabbantx  —  Food  — 
wuolesoubnbss. 

At  common  law  on  a  sale  of  food  articles 
to  a  dealer  in  provisions  there  was  no  implied 
warranty  of  wnoleaomeness.  Assuming  that  a 
different  rule  exists  in  the  case  of  a  sale  by 
such  dealer  to  a  consumer,  the  latter,  in  the  ab- 
sence of  a  statute,  cannot  bold  the  original 
vendor  to  a  hicher  degree  of  duty  than  that  cast 
upon  him  by  the  common  law  with  respect  to 
his  own  vendee. 

[Eld.  Note. — For  cases  in  peint,  see  Cent.  Dig. 
vol.  43.  Sales.  U  777-779.] 

2.  GouKTS— Routs"  OF  Dkubioh— Following 
Pbbckdkrts. 

To  select  out  of  an  entire  class  of  trans- 
actions covered  by  a  well-established  rule  of  the 
common  law  a  sinRle  member  for  the  imposition 
of  a  different  rule  based  upon  considerations  of 
public  welfare  is  essentially  a  legislative  func- 
tion. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13.  Courts,  {{  811-320.] 

3.  Food— Sale— UNWHOLESoiCKHESS. 

A  declaration  slIeRed  that  the  defendant 
had  packed  diseased  ham  in  a  can  and  had  sold 
it  to  a  retail  dealer  of  whom  It  was  bouxht  by 
the  plaintiff,  who  from  eating  a  piece  of  such 
ham  became  Sick.  BeJd,  that  these  facts  did 
not  state  a  cause  of  action  by  the  plaintiff 
against  the  oriKinal  vendor. 

[EM.  Note. — For  cases  In  point,  see  Cent.  Dig. 
vol.  23.  Food,  8  1&] 

(Sylligi>ns  by  the  Court) 

Action  by  Sara  V.  Tomlbison  against  Ar- 
mour &  Co.  Demurrer  to  declaration  sus- 
tained. 

Argued  November  term,  1906,  before  GUM- 
MERE.  C.  J.,  and  GARRISON  and  GAR- 
RBTSON,  JJ. 

(Harrow  &  Kraft,  for  plaintiff.  Qaskill  ft 
OaskiU,  for  def«idant 

GARRISON,  J.  This  is  a  demurrer  to  a 
declaration.  Reduced  to  narrative  form  the 
essential  allegations  of  tbe  declaration  are 
that  Armour  &  Ck).  were  engaged  in  the 
business  of  canning  and  vending  ham  for 
food,  and  that  It  was  their  duty  to  put  up 
only  wholesome  and  edible  bam,  but  that  in 
disregard  to  this  duty  they  negligently  put  in 
a  certain  can  diseased  ham  that  was  delete- 
rious to  health,  and  sold  said  can  to  a  retail 
dealer,  of  whom  the  plalntlfT  purchased  it  for 
food,  and  upon  eating  a  piece  of  tbe  ham  was 
rendered  sick  of  ptomaine  poison. 

The  pleader,  it  will  be  observed,  avers,  In 
general  terms,  the  existence  of  a  duty;  and 
by  means  of  certain  adverbs  characterizes 
the  defendant's  performance  of  that  duty  a* 
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negligent,  etc.  Nothing  is  added  to  tlie  legal 
force  of  tbe  declaration  by  such  aTerment  or 
by  such  characterization,  which  are  exclusive- 
ly tbe  conclusions  drawn  by  the  pleader  from 
the  facts  stated.  With  the  facts  before  us 
we  ourselves  must  ascertain  their  legal  ef- 
ficacy.   Such  is  the  object  of  a  demurrer. 

The  transaction  described  by  the  declara- 
tion was  a  sale  of  an  unwholesome  food 
product  The  liability  of  the  defendant  as 
the  original  vendor  of  such  product  is  claim- 
ed to  be  due,  not  to  his  own  vendee,  but 
to  the  plaintiff  as  the  vendee  of  such  vendee. 
It  would  seem  to  be  clear,  therefore,  that, 
if  the  original  vendee  may  be  thus  eliminated 
and  his  place  be  tal^en  by  the  plaintiff,  her 
rights  can  rise  no  higher  than  those  of  the 
vendee  in  whose  shoes  she  stands.  From 
this  it  follows  that,  if  the  duty  sought  to  be 
raised  by  the  pleader  on  behalf  of  the  plain- 
tiff is  greater  than  that  raised  by  the  law 
on  behalf  of  tbe  vendee,  the  averment  of 
such  duty  to  the  plaintiff  is  without  legal 
foundation,  unless,  of  course,  such  duty  Is  im- 
posed by  some  public  law.  Admittedly,  howev- 
er, there  Is  no  statutory  basis  for  the  plaintiff's 
action.  The  pertinent  question,  therefore,  Is: 
What  was  the  liability  at  common  law  of  a 
vendor  who  sold  unwholesome  provisions  to  a 
dealer  who  bought  them  to  sell  to  consumers? 

At  common  law  the  general  rule  was  that  in 
a  sale  of  provisions  there  was  no  Implied  war- 
ranty that  they  were  wholesome.  Blackstone, 
it  is  true,  states  directly  to  the  contrary  (3 
Bl.  Com.  165),  but  he  cites  no  authority  for 
his  assertion  which,  when  cited  to  the  Court 
of  Exchequer  in  Emmerton  v.  Matthews,  was 
not  accepted  by  Chief  Baron  Pollock  as  cor- 
rectly stating  the  common  law.  7  H.  &  N. 
587. 

Mr.  Cbitty  In  his  work  on  Contracts  (page 
420)  repeats  Blackstone's  statement  Inter- 
polating after  the  word  "provisions"  the 
words  "to  dealers  and  common  traders  in  pro- 
visions," and  in  a  note  to  the  ninth  edition  it 
is  suggested  that  Emmerton  v.  Matthews,  In  so 
far  as  it  contradicted  Blackstone's  statement, 
was  not  the  law. 

Mr.  Benjamin,  however,  points  out  that  in- 
asmuch as  Blackstone  himself  stated  that  the 
remedy  in  such  case  was  by  "an  action  In 
deceit,"  which  assumes  knowledge  of  the  nn- 
wboiesomeness  on  the  part  of  the  vendor, 
Emmerton  v.  Matthews,  when  applying  the 
maxim  "caveat  emptor"  to  the  sale  of  articles 
of  food,  did  not  contradict  the  earlier  com- 
mon-law authorities.    Benjamin  on  Sales,  671. 

The  repudiation  of  Blackstone's  statement 
in  Emmerton  v.  Matthews  is  sustained  by  the 
judgment  of  Baron  Parke  in  Bumby  v.  Bol- 
lett,  16  M.  &  W.  644,  where  all  the  old  au- 
thorities were  collected  and  cited  In  argu- 
ment The  conclusion  from  these  cases  was 
that  whatever  might  be  the  exception  to  the 
rule  of  caveat  emptor  where  provisions  were 
sold  for  household  and  Immediate  consump- 
tion It  did  not  extend  to  sales  made  in  the 
course  of  general  and  commercial  transactions. 


In  the  United  States  this  rule  of  the  com- 
mon law,  where  not  affected  by  leglslatira, 
prevails  at  least  to  this  extent:  l^at  no  war- 
ranty of  soundness  or  wholesomeneas  arues 
from  a  sale  of  food  provisi<His  to  a  deaJ^r 
or  middleman,  who  bnys  not  for  consiimptk)ii, 
but  for  sale  to  others.  15  Am.  ft  Eng.  Bt- 
cydopedla,  1237,  and  cases  cited. 

In  the  case  of  a  sale  by  a  retail  Tlctaal«r, 
directly  to  a  customer  for  immediate  o» 
sumption  the  rule  Is  different,  and  vark>Qs 
theories  have  been  propounded  to  account  for 
this  difference,  the  most  plausible  of  which 
Is  that  suggested  by  Chief  Justice  Staaw  in 
Winsor  V.  Lombard,  18  Pick.  (Mass.)  57,  Vj, 
that  the  retail  vendor  of  food  for  domestic 
consumption  Is  from  the  nature  of  bis  callin; 
presumed  to  know  whether  a  givai  article 
is  sound  and  wholesome.  In  which  case  scien- 
ter would  constitute  the  ground  of  the  di.<- 
tlnctlon. 

In  view  of  the  established  rule  of  the  cobh 
mon  law  touching  the  sale  of  provisions  ts 
general  dealers,  the  declaration  before  us  is 
anomalous  to  this  extent,  viz.,  that  by  fon-? 
of  a  rule  that  applies  only  to  purchases  mad^ 
for  immediate  consumption  It  se^s  to  cast 
upon  a  vendor  who  sold  only  to  general  dea:- 
ers  a  liability  that  Is  not  within  the  common- 
law  rule  touching  such  sales.  That  the  plaia- 
tlff  cannot  maintain  her  action  npon  this  the- 
ory must  be  apparent 

The  form  of  tbe  plaintiff's  action,  tIz..  In 
tort,  would  seem  to  hidjcate  that  the  pleader 
had  In  mind  the  breach  of  some  duty  imposed 
upon  the  defendant  from  considerations  of 
public  policy.  Doubtless  such  a  duty  mar  t)« 
imposed  by  statute,  and  it  may  well  be  tint 
the  business  of  selling  canned  food  presents 
a  proper  field  for  the  exercise  of  such  legisla- 
tive activity.  But,  when  an  entire  class  of 
transactions  are  covered  by  a  well-establlsb- 
ed  rule  of  the  common  law,  It  is  no  part  of 
the  judicial  function  to  select  a  member  of 
such  class  for  the  Imposition  of  a  different 
rule  based  upon  considerations  affecting  the 
public  welfare. 

It  has  not  been  overlooked  that  tbe  com- 
mercial business  of  sealing  up  food  prodivns 
by  the  processes  of  "packing"  and  "canning" 
and  the  vending  of  such  products  were  ua- 
known  when  the  common-law  rule  we  have 
been  considering  was  established,  and  also 
that  the  maxim  "caveat  emptor,"  based  as 
it  is  upon  the  mutuality  of  the  opportunity 
of  inspection  by  vendor  and  vendee  is  inappli- 
cable to  the  case  of  hermetically  sealed  gooAK 
These  considerations  and  others  that  mi^ht 
be  added  point  strongly  toward  the  exception 
of  this  class  of  food  products  from  the  rule 
of  caveat  emptor,  as  we  have  inherited  that 
doctrine  from  the  cflmmon  law.  Considera- 
tions of  public  health  and  comfort  may  eyea 
Imperatively  require  such  an  alteration  of  the 
established  law,  but  the  fact  nevertheless  re- 
mains that  alterations  of  established  law. 
based  upon  such  considerations,  are  es-oen- 
tially  legislative  in  character.    To  apply  tbe 
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law  as  It  iB  found  to  be  established  is  es- 
Bentlally  the  doty  of  the  courts. 

Judged  by  this  criterion,  the  facta  stated 
In  the  present  declaration  trace  no  duty  of 
the  defendant  to  the  plaintlfT  either  through 
the  medium  of  the  private  transaction  of  sale 
or  as  an  enforceable  public  right.  Upon  this 
ground,  therefore,  the  demurrer  to  such  plead- 
ing must  be  sustained. 

The  result  thus  reached  is  in  substantial 
harmony  with  the  cases  cited  from  other  Ju- 
risdictions in  the  brief  of  the  defendant's 
counsel.  Julian  t.  Laubenberger,  16  Misc. 
Rep.  64C,  38  N.  T.  Sapp.  1052 :  Cotton  v.  Reed, 
25  Misc.  Rep.  380,  64  N.  X.  Supp.  143;  How- 
ard y.  Emmerson,  110  Mass.  320,  14  Am.  Rep. 
COS;  GIrouz  t.  Stedman,  145  Mass.  439,  14 
N.  E.  538,  1  Am.  St.  Rep.  472;  Wiedeman  v. 
Keller,  171  111.  93,  49  N.  E.  210;  Nelson  v. 
Armour  Packing  Co.  (Arli.)  90  S.  W.  28a 

The  cited  cases  holding  to  the  contrary 
were  almost  without  exception  properly  de- 
cided upon  their  facts  (whatever  may  be 
thought  of  their  reasoning),  being  for  the 
most  part  either  cases  of  scienter  and  deceit 
or  of  dealings  in  poisons,  and  the  like,  or  else 
cases  that  fall  within  the  exception  we  have 
noted  respecting  caterers  and  vlctualers  of 
that  sort. 

The  ground  upon  which  the  demurrer  la 
sustained  was  properly  raised  in  the  record. 
The  other  grounds  assigned  and  argued  con- 
cern matters  ayailable  only  on  special  demur- 
rer, and  for  that  reason  can  be  taken  ad- 
vantage of  only  upon  a  motion  to  strike  out 
Race  V.  Baslon  &  Amboy  R.  R.,  62  N.  J.  Law, 
636,  41  Atl.  710;  Minnud  y.  Phlla.  &  Reading 
R.  R..  68  N.  J.  Law,  432,  53  Atl.  229. 

.Tudgment  in  demurrer  is  for  the  defendant, 
with  costs. 


COOK  y.   NORTH  BERGEN  TP. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Nov.  19.  1906.) 

Error  to  Supreme  Court 

Action  by  Louis  Oook  against  the  town- 
Bbip  of  North  Bergen.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

William  D.  Edwards,  for  plalntlfr  In  error. 
J.   Emil  Walsheld,  for  defendant  in  error. 

PER  CURIAM.  The  Judgment  brought  up 
by  this  writ  of  error  must  be  affirmed,  on 
the  grounds  stated  in  the  opinion  of  Mr. 
Justice  Swayze,  In  the  Supreme  Court  69 
Atl.  1035. 


FOGG  y.  OCEAN  CITI  et  al. 

(Supreme  Ciourt  of  New  Jersey.    Feb.  25, 1907.) 

1.  McNiciPAi,  CoRPOBAWOHS  —  Remedies  of 
Landowneb— Certiobabi. 

An  owner  of  real  estate,  whose  buiidiuKS  are 
connected  with  the  sewers  of  a  sewer  company, 
'Who  lias  paid  sewer  rent  therefor,  may  question 


by  certiorari  an  ordinance  granting  to  a  new 
company  the  right  to  take  over  the  plant  of  the 
old  company,  and  the  rigbt  to  lay  its  pipes  and 
system  of  sewerage  beneath  the  surface  of  the 
streets,  and  fixing  higher  rates  for  sewer  rentals. 
[EM.  Kote.— For  cases  in  point  see  Cent.  Dig. 
vQi.  36,  Municipal  Corporations,  g|  1477,  2155.] 

2.  Same  — Gbant  of  Pbivilegeb  —  Pipes  in 
Streets. 

Tiie  act  for  the  government  of  certain  cities 
(Act  March  24,  1897 ;  P.  L.  p.  46)  gives  the  city 
council  power  to  prescribe  the  manner  in  which 
shall  be  exercised  any  privileges  granted  in  the 
use  of  streets  or  in  digging  up  streets  for  the 
purpose  of  laying  down  pipes.  Held,  that  this 
power  does  not  authorize  the  city  council  to 
make  an  original  grant  of  such  privileges,  but 
only  to  regulate  the  exerdse  of  privileges  other- 
wise acquired. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  Sfi  1471-1477.J 

3.  CORPOBATIONB   —   POWKBB    —    SBWEBB       IN 

Streets. 

A  company  organized  under  the  general 
corporation  act  of  1806  (Act  April  21,  1896; 
F.  L.  p.  277),  is  not  authorized  to  lay  sewers  in 
the  public  streets. 

[Ed.  Note.— For  cases  in  point  see  C!ent  Dig. 
vol.  12,  Corporations,  {{  1511-1518.] 

(Syllabus  by  the  Court) 

Certiorari  by  Albert  Fogg  against  Ocean 
(31ty  and  others  to  review  an  ordinance  of 
such  city.    Ordinance  set  aside. 

Argued  November  term,  1906,  before 
HENDRICKSON,  SWAYZE,  and  TREN- 
CHARD,  JJ. 

Bourgeois  &  Sooy,  for  prosecutor.  Thomp- 
son &  Cole,  for  defendants. 

SWAYZE,  J.  This  case  Involves  the  valid- 
ity of  an  ordinance  of  Ocean  City  granting 
to  the  Ocean  City  Utilization  &  Sewerage 
Company  the  right  to  lay  pipes  beneath  the 
surface  of  the  streets,  and  to  construct, 
operate,  and  maintain  a  system  of  sewerage 
in  the  city,  and  fixing  the  charges.  This 
ordinance  was  adopted  August  20, 1906.  The 
Utilization  &  Sewerage  Company  was  a  cor- 
poration under  the  general  corporation  act 
of  1896.  Act  April  21, 1896  (P.  L.  p.  277).  In 
1893  an  ordinance  had  been  passed  by  the 
city,  providing  for  sewer  drainage  by  what 
was  called  the  "Ocean  City  Sewer  CJompany," 
and  that  ordin.ince  fixed  the  rates  and 
charges  for  sewer  rentals.  These  rates  were 
paid  by  the  prosecutor  until  the  passage  of 
the  ordinance  of  August  20,  1906,  which  pro- 
vided for  higher  rates.  Some  question  had 
been  raised  as  to  the  procedure  for  the  In- 
corporation of  the  Ocean  City  Sewer  Com- 
pany, which  I  shall  hereafter  call  the  "old 
company,"  and  the  Utilization  &  Sewerage 
(Company,  which  I  shall  call  the  "new  com- 
pany," had  been  incorporated  for  the  purpose 
of  taking  over  the  plant  of  the  old  company. 
The  ordinance,  however,  is  not  limited  to 
granting  permission  to  the  new  company  to 
take  over  the  plant  of  the  old  company,  but 
In  Its  enacting  part  grants  to  the  new  com- 
pany, as  an  original  grant  the  right  to  lay 
its  pipes  and  Its  system  of  sewerage  beneath 
the  surface  of  the  streets. 
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The  first  question  la  whether  the  prose- 
cutor has  a  sufficient  Interest  to  Justify  him 
In  prosecuting  the  certiorari.  The  case  shows 
that  he  owns  real  estate,  and  that  his  build- 
ings are  connected  with  the  sewer  pipes  of 
the  old  company,  and  that  he  has  paid  the 
8ew«  pent  therefor.  He  had,  therefore,  at 
least  a  license  to  discharge  sewage  through 
the  sewers  of  the  old  company,  and  the  pres- 
ent ordinance  Is  one  step  In  a  process  by 
which  those  sewers  are  to  be  turned  over 
to  the  new  company  and  the  prosecutor's 
rates  Increased.  It  does  not,  indeed,  appear 
that  the  prosecutor's  land  abutted  upon  any 
of  the  streets  in  which  sewers  were  to  be 
'  laid;  but  it  has  been  held  by  the  Court  of 
Errors  and  Appeals  that,  where  a  man  has  a 
sewer  or  drain  laid  across  a  public  street, 
he  has  a  property  right  In  his  sewer,  even 
though  that  right  may  be  only  the  right  of 
a  licensee.  Miller  v.  Inhabitants  of  Green- 
wich Tp.,  62  N.  J.  Law,  771,  42  Atl.  735.  This 
proptTty  right  of  the  prosecutor  Is  sufficient 
to  bring  the  case  within  the  rule  stated  In 
Oliver  V.  Jersey  City.  63  N.  J.  Law,  96,  42 
Atl.  782,  which  was  approved  upon  this  point 
by  the  Court  of  Errors  and  Appeals.  Id., 
63  N.  J.  Lew,  635,  44  Atl.  709,  48  L.  R.  A. 
412,  76  Am.  St.  Rep.  228. 

The  second  question  Is  whether  Ocean  City 
could  grant  a  right  to  lay  sewers  to  a  cor- 
poration organized  under  the  general  act. 
The  answer  depends,  not  merely  upon  the 
power  conferred  upon  the  city  by  the  act 
of  1897  (P.  L.  p.  46),  but  also  upon  the 
powers  conferred  upon  the  new  company  by 
the  general  corporation  act.  The  act  of  1897 
(P.  L.  p.  52,  $  18,  subd.  7)  gives  the  city 
council  power  to  prescribe  the  manner  In 
which  shall  be  exercised  any  privileges  grant- 
ed In  the  use  of  the  streets '  or  In  digging 
up  the  streets  for  the  purpose  of  laying  down 
pipes.  It  also  authorizes  (P.  L.  p.  52,  $  18, 
subd.  8)  the  council  to  lay  drains  or  coa- 
struct  sewers  In  the  streets;  bnt  this  latter 
power  evidently  relates  to  sewers  constructed 
by  the  city  Itself,  for  It  authorizes  the  cost 
to  be  assessed  on  the  owners  of  property 
benefited  by  the  Improvements,  and  this  pro- 
vision Is  quite  Inapplicable  to  sewers  con- 
structed by  a  private  company  for  private 
gain.  The  only  authority  of  the  council  under 
the  act  of  1897  Is  to  regulate  the  exercise  of 
privileges  granted  by  the  authority  of  other 
nets.  It  does  not  extend  so  far  as  to  au- 
thorize the  council  to  make  an  original  grant 
of  such  prlvU^es.  The  grant  to  a  sewer 
company,  for  example.  Is  authorized  by  the 
act  of  June  18,  1890  (P.  L.  p.  457;  Gen.  St 
p.  2193,  I  326),  and  in  our  view  the  only  effect 
of  the  provision  of  the  charter  above  referred 
to  Is  to  authorize  the  city  council  to  direct 
the  manner  In  which  a  privilege  already 
granted  under  the  act  of  1890  might  be  ex- 
ercised. The  water  company  act  of  1876  also 
makes  the  incorporation  of  the  compai^  and 
the  right  to  lay  pipes  dependent  upon  the 
consent  of  the  municipal  authorities.     The 


gas  company  act  (Goi.  St  p.  1610,  f  ITi 
contains  a  similar  provision,  and  tbe  street 
railway  company  acts  make  the  right  of  flie 
corporation  dependent  upon  municipal  c«m- 
sent  (Act  April  21,  1896;  P.  L.  p.  329).  Sooe 
of  these  acts  contain  special  provisions  Intend- 
ed to  safeguard  the  rights  of  the  pnblic  In  Ute 
public  streets.  No  such  safeguards  are  pro- 
vided by  the  act  of  1897,  to  which  referenc* 
has  be&i  made.  We  think  the  coarse  of  legis- 
lation clearly  indicates  that  tbe  grant  of  the 
right  to  use  the  public  streets  for  TaTloQi 
purposes  was  Intended  by  the  Legislature  to 
be  controlled  in  each  case  by  the  statute  ap- 
plicable to  that  particular  case,  and  to  i-; 
surrounded  by  such  safeguards  as  the  !>;- 
islature  had  provided.  It  would  corn!;.: 
with  this  legislstlre  policy  to  bold  that 
the  common  council  of  a  dty  governed  by 
the  act  of  1897  had  the  power  to  grant  ri^ts 
In  the  public  streets  without  any  of  these 
safeguards.  The  language  of  the  act  does 
not  indicate  that  it  had  so  broad  a  scope.  It 
was  rather  intended  to  provide  an  additional 
safeguard  for  the  public  interests  by  pntting 
under  the  control  of  the  dty  council  the  man- 
ner in  which  privileges  granted  under  the 
different  acts  might  be  exercised,  or,  in  other 
words,  to  confer  by  express  statute  upon  the 
city  the  police  power  over  the  streets  wliich 
might  be  exercised  notwithstanding  existing 
rights  to  the  use  of  the  street  Cook  t. 
North  Bergen,  72  N.  J.  Law,  119,  50  AtL  1035, 
affirmed  November  19,  1906,  65  Atl.  8ffi.  Tbe 
case  differs  from  the  case  of  Benton  v.  Eliza- 
beth, 61  N.  J.  Law,  411,  39  AtL  683,  906.  af- 
firmed 61  N.  J.  Law,  693,  40  Atl.  1132.  In 
that  case  the  National  Transit  Company  had 
purchased  such  a  right  in  the  lands  in  ques- 
tion as  would  entitle  It  to  lay  pipes  for  tl» 
transportation  of  oil  If  tbe  land  had  not  beoi 
snbject  to  the  easement  of  a  pnblic  street 
The  only  privilege  asked  of  tlie  city  was 
that  of  opening  a  public  street,  and  this 
court  recognized  the  distinction  between  the 
grant  of  privileges  In  the  use  of  streets  and 
the  exercise  of  privileges  already  possessed. 
There  Is  another  equally  serlons  objection 
to  the  ordinance.  The  new  company  Is 
organized  under  tbe  general  corporation  act 
of  1896,  and,  while  Its  purpose  Is  nndoobt- 
edly  lawful  within  tbe  meaning  of  the  sup- 
plement of  1899  (Act  March  24,  1889;  P.  L 
p.  473),  it  can  have  no  powers  not  confftred 
by  the  act  under  which  it  is  organized. 
That  act  contains  no  provision  authorizing 
a  corporation  (nrganlzed  thereunder  to  lay 
sewers  In  the  public  streets,  and  the  pro- 
visions of  tbe  certificate  of  incorporatloii 
authorizing  It  to  construct,  maintain,  and 
operate  a  system  of  sewerage  in  Ocean  Citr 
cannot  contee  npon  it  a  power  not  giv- 
en by  the  act  Tbe  fact  that  the  L^i^Li- 
ture  has  provided  for  the  Incorporation 
of  sewer  companies  to  construct,  main- 
tain, and  operate  a  system  of  sewerage  in 
the  municipalities  of  this  state,  and  has  by 
that  act  required  a  compliance  with  eertala 
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conditions  Intended  to  protect  the  public.  Is 
proof  that  It  was  not  the  Intent  that  such 
a  power  should  exist  under  the  general  cor- 
poration act.  The  present  general  corpora- 
tion act  Is  a  revision  of  statutes  which  exist- 
ed prior  to  the  passage  of  the  act  of  1890.  At 
that  time  the  then  existing  general  corpora- 
tion act,  Ulie  the  present,  authorized  the  in- 
corporation of  a  company  for  any  lawful 
l)ii«lness  and  purpose  whatever.  Act  Feb.  29, 
18SS  (P.  Ii.  p.  112).  The  act  of  1890  would 
n^ver  have  been  adopted  by  the  Licglslature, 
If  It  had  Intended  that  corporations  with  the 
same  powers  might  he  organized  under  the 
corporation  act  of  1876  and  the  supplements 
thereto.  The  same  argument  Is  clearly  ap- 
plicable to  the  act  of  1896,  since  that  is  only 
a  revision  of  the  act  of  1875.  Smith  t.  Col- 
loty.  69  N.  J.  Law,  366,  370,  66  Atl.  806.  A 
similar  result  was  reached  In  Richards  y. 
Dover,  61  N.  J.  Law,  400,  39  Atl.  705. 

We  think  that  the  ordinance  brought  up 
by  the  writ  in  the  present  case  Is  Invalid.  In 
reaching  this  result  we  do  not  in  any  way 
pass  upon  the  validity  of  the  proceedings  to 
incorporate  the  Ocean  City  Utilization  & 
Sewerage  Company.  No  doubt  a  corporation 
with  some  of  the  powers  of- that  company 
may  be  organized  under  the  general  corpora- 
tion act  We  assume,  for  the  purpose  of  this 
case,  that  the  corporation  has  a  legal  exist- 
ence. All  that  we  hold  Is  that  It  cannot  ac- 
quire rights  In  the  streets  of  our  municipali- 
ties, and  that  those  rights  can  only  be  ac- 
quired under  the  act  of  1890  above  cited. 

The  ordinance  certified  must  he  set  aside, 
with  costs. 


ATRES  V.  TINSMAN. 
fSapreme  Court  of  New  Jersey.    March  4,  1907.) 

SiTEBIFFS  AND  C0>JSTABI.ES— LEVY  ON  MOBT- 
OAGED  PbOPEBTT  —  EVIDENCE  —  SALE  OF 
MOBTOAOKD    PEKSONALTT. 

Mere  proof  of  a  levy  and  sale  by  an  officer 
under  legal  process  of  the  mortgagors'  right, 
title,  ana  interest  in  goods  mortgaged  in  the 
hands  of  the  mortgagors,  with  proof  that  posses- 
sion of  the  goods  sold  was  not  given  by  the  offi- 
cer to  any  person,  bnt  that  they  remained  in 
the  place  where  they  were  when  levied  upon, 
does  not  establish  a  tort  for  which  the  mort- 
gagee may  recover. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  43.  Sheriffs  and  Constabies,  §  184.] 

(Syllabus  by  the  Court) 

Action  by  Augustus  B,  Ayres  against  Wil- 
liam Tinsman.  Verdict  directed  for  defend- 
ant on  rule  to  show  cause.    Bule  discharged. 

Argued  November  term,  1906,  before  GUM- 
MERE,  C.  J.,  and  GARRBTSON  and  GAR- 
RISON, JJ. 

Charles  Stlllwell,  Jr.,  for  plaintiff.  Wil- 
liam H.  Morrow,  for  defendant 

GABBETSON,  J.  The  plaintiff  sued  the 
defendant  In  trover  and  conversion  for  cer- 
tain goods  claimed  by  the  plaintiff,  and  al- 
leged to  bare  been  taken  by  the  defendant 


The  court  directed  a  verdict  for  the  defendant, 
and  allowed  this  rule  to  show  cause. 

The  plaintiff  claimed  to  be  the  owner  of 
the  goods  under  a  bill  of  sale  made  to  him 
by  his  brother-in-law,  Frank  D.  Brown  on  the 
9th  day  of  June,  1901.  The  goods  consisted  of 
the  furnishings  of  a  meat  and  grocery  store, 
the  stock  of  groceries,  provisions,  etc.,  and  a 
quantity  of  ice  In  the  Ice  house  at  Port  Mur- 
ray, Warren  county,  In  a  store  kept  by 
Brown,  and  used  by  him.  These  goods  had 
never  been  In  possession  of  the  plaintiff,  nor 
had  they  ever  been  seen  by  him,  nor  had  he 
paid  anything  for  them.  The  consideration 
In  the  bill  of  sale  was  stated  to  be  $460.  The 
defendant,  a  constable,  by  virtue  of  process 
In  his  hands,  sold  the  right  title,  and  In- 
terest of  Brown  in  some  of  these  goods.  Be- 
fore the  sale  the  plaintiff  gave  notice  to  the 
defendant  that  he  claimed  the  goods.  The 
bill  of  sale  was  recorded  June  10,  1904,  in 
Book  16  of  Chattel  Mortgages  for  Warren 
county.  It  appeared  In  evidence  that  on  the 
28th  day  of  July,  1908,  Brown  had  given  to 
the  plaintiff  a  chattel  mortgage  for  $600  upon 
the  same  goods,  upon  condition  that  Brown 
pay  the  plaintiff  $600  In  accordance  with  the 
terms  and  purport  of  certain  promissory 
notes  indorsed  and  thereafter  to  be  indorsed 
by  the  plaintiff  for  Brown,  which  will 
amount  In  the  aggregate  to  $600,  and  that. 
If  said  notes  are  paid  by  Brown  when  due, 
the  mortgage  is  to  be  void.  The  afljdavit 
by  plaintiff  of  the  true  consideration  of  the 
mortgage  states  It  as  follows:  "I  have  In- 
dorsed two  certain  promissory  notes  for  the 
party  of  the  first  part  [Brown],  amounting  to 
the  sum  of  $500,  and  this  mortgage  Is  taken 
by  me  to  secure  me  from  any  loss  I  may  sus- 
tain by  such  Indorsements  or  any  further 
Indorsements  I  may  take  for  the  said  party 
of  the  first,  part  [Brown],  The  deponent 
further  says  that  there  Is  due  or  liable  to 
come  due  on  said  mortgage  the  sum  of  $500, 
besides  lawful  Interest  thereon  from  the 
28th  day  of  July,  1903."  This  mortgage  was 
recorded  in  Book  IS  of  Chattel  Mortgages  for 
Warren  county. 

The  plaintiff  testifies  that  at  the  time  the 
mortgage  was  given  he  gave  Brown  his  note 
for  $260  (not  Indorsed  Brown's  note)  to  get  dis- 
counted and  with  the  proceeds  buy  stock  for 
the  store;  that  about  $60  was  paid  on  the 
first  note,  and  then  he  gave  a  second  note  for 
$250;  that  these  notes  were  paid  off  and  notes 
given  In  renewal  to  the  amount  of  $340  made 
by  the  plaintiff  and  these  notes  are  now  held 
by  the  Hackettstown  Bank.  He  further  tes- 
tifies that  Brown  is  liable  on  these  notes; 
that  It  Is  his  debt  and  when  he  pays  the 
debt  then  the  goods  in  the  bill  of  sale  belong 
to  him;  that  the  bill  of  sale  is  to  Indemnify 
the  plaintiff  for  any  liability  he  may  be  un- 
der by  reason  of  being  maker  of  the  notes; 
that  the  bill  of  sale  Is  simply  security  to  him. 
Brown  also  testifies  that  the  bill  of  sale  took 
the  place  of  the  chattel  mortgage,  and  Oiat 
ended  tiie  chattd  mortgage;  that  be  made 
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payment  on  the  notes,  and  tlie  money  came 
from  tbe  sale  of  the  goods.  It  appears  that 
the  defendant  sold  only  the  right,  title,  and 
Interest  of  Brown  In  the  goods,  and  delivered 
no  goods  sold  to  any  purchaser  at  that  sale. 

The  plaintiff  claims  under  the  hill  of  sale, 
but  admits  that  It  was  Intended  to  be  only 
security  for  the  payment  of  tbe  notes  be 
had  made  for  Brown's  accommodation.  It 
is  competent  to  show  by  parol  testimony 
what  tbe  Instrument  was  intended  to  be 
(Muchmore  t.  Budd,  53  N.  J.  Law,  385,  22 
Atl.  518),  but  tbe  bill  of  sale  was  not  ex- 
ecuted In  sncb  manner  as  to  be  valid  against 
a  creditor  of  tbe  mortgagor.  The  plaintiff 
therefore,  must  be  regarded  as  mortgagee  un- 
der the  chattel  mortgage  of  1903.  The  de- 
fendant bad  a  right  by  virtue  of  his  process 
to  sell  the  right,  title,  and  interest  of  Brown 
in  the  goods.  The  defendant  was  called  as 
a  witness  for  the  plaintiff  to  prove  what  be 
did  with  the  goods,  and  testifies  that  he  took 
such  possession  of  the  goods  as  would  enable 
him  to  make  sale  of  Brown's  Interest  in 
them;  that  he  sold  tbat  interest,  bnt  did  not 
deliver  possession  of  the  goods  to  any  one, 
and  left  them  where  be  found  them.  This  Is 
not  sufficient  evidence  of  conversion.  See 
Atkinson  v.  Hires,  43  N.  J.  Law,  297,  where 
It  was  held  that  an  officer  holding  an  execu- 
tion against  tbe  mortgagor  of  chattels  bad  a 
right  to  levy  npon  them  and  put  them  up  for 
sale.  Tbe  plaintiff  was  bound  to  make  out 
a  tort  on  the  part  of  the  officer,  and  he  fails 
to  do  this  by  showing  merely  a  levy  and  sale. 
Woodslde  v.  Adams,  40  N.  J.  Law,  429l 

The  rule  to  show  cause  Is  discharged. 


MARTIN  et  al.  v.  ERWIN. 

(Supreme   Court   of    New   Jersey.     March   4. 

1907.) 

Tkkspass— Damages— BviDKNCE. 

The  plaintiff,  in  an  action  for  damafiee 
caused  by  defendant's  cutting  vines  on  piaintiffs 
premises,  gave  evidence  as  to  the  value  of  the 
vines    and    their    ornamental    effect    upon    the 

S remises.    Held,  that  it  was  error  to  reject  evi- 
ence  offered  by  the  defendant  upon  the  same 
points. 
(Syllabus  by  the  (3onrt) 

Appeal  from  District  Court  of  Jersey  City. 

Action  by  Virginia  H.  C.  Martin  and  others 
against  Charles  P.  Erwln.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Reversed. 

Argued  November  term,  1906,  before 
SWAYZE,  TRENCHARD,  and  HENDRICK- 
SON,  JJ. 

Clarence  Kelsey,  for  appellant.  Randolph 
Perkins,  for  appellees. 

HENDRICKSON.  J.  This  Is  an  appeal 
from  the  Second  district  court  of  Jersey  City. 
The  action  was  brought  to  recover  $300  dam- 
ages for  an  alleged  trespass  by  defendant  In 
entering  upon  the  premises  of  plaintiffs  and 
cutting  and  removing  therefrom  three  vines 
growing  thereon.    Tbe  case  shows  tbat  tbe 


Tines  bad  been  planted  In  plaintiffs'  yard 
near  tbe  iron  fence  which  separated  tbe  yard 
of  plaintiffs  from  the  yard  of  defendant;  tbe 
two  occupying  brick  dwellings  adjoining  each 
other,  fronting  on  Astor  Place,  Jersey  City. 
The  vines  known  as  "Boston  Ivy"  bad  a 
growth  of  12  years,  and  had  crossed  tbe  divi- 
sion fence  and  crept  up  the  front  walls  of  tbe 
two  houses.  The  case  shows  that  there  was 
evidence  on  the  part  of  plaintiffs  tending  to 
show  that  the  vines  covered  tbe  entire  frost 
of  plaintiffs'  premises,  and  produced  an  orna- 
mental effect,  and  tbat  as  a  result  of  tbe 
cutting  tbe  front  of  plaintiff i^  dwelling  be- 
came bare  and  unsightly,  requiring  to  be 
painted,  and  that  tbe  value  of  tbe  vines  and 
their  ornamental  effect  upon  the  premises  of 
plaintiffs  was  $200. 

The  defense  in  part  was  tbat  the  catUng 
was  done  on  tbe  defendant's  own  land  to 
abate  the  nuisance  tbat  the  vines  bad  become 
upon  his  premises.  Evidence  was  offered  by 
the  defendant  to  prove  this,  and  also  as  to 
tbe  value.  If  any,  tbe  vines  gave  to  the  plain- 
tiffs' real  estate  or  premises,  but  this  offer 
was  overruled.  To  this  ruling  exception  was 
duly  taken.  Judgment  was  rendered  for 
$100  damages,  and  costs.  The  ground  for  the 
exclusion  of  the  offer  of  evidence  on  the 
question  of  damages  as  to  tbe  value,  if  any, 
tbe  vines  gave  to  tbe  plaintiffs'  premises, 
does  not  appear  in  the  case.  The  brief  for 
the  plaintiffs,  the  appellees,  does  not  attempt 
to  Jtistify  tbe  ruling.  Nor  are  we  able  to 
justify  It  EiVidence  bad  already  been  ad- 
mitted on  the  part  of  the  plaintiffs  on  this 
very  question.  It  was  material  upon  the 
measure  of  damages,  and  its  exclusion  de- 
prived tbe  defendant  of  the  opportunity  of 
contradicting  tbe  plaintiffs'  evidence  on  this 
subject 

l<^or  this  error  tbe  judgment  most  be  re- 
versed, and  there  must  be  a  new  trial. 


MENDLES   V.  DANISH. 
(Supreme  Court  of  New  Jersey.    March  4.  1907.) 

1.  BbOKEBS— AOBEEUBNT    FOS    COHMtSSIOXS— 

Statute  of  Fbattds. 

Wliere  the  authorization  In  writing  by  the 
owner  to  the  real  estate  broker  for  the  sale  of 
lands  fixes  the  compensation  to  tie  received  hr 
him  for  his  services  at  the  amount  he  misbt 
realize  at  such  sale  over  and  aljove  a  certain 
sum  therein  named  by  the  owner  as  his  limit, 
sncli  a  contract  is  within  section  10  of  tbe  stat- 
ute of  frauds  (2  Gen.  St.  p.  1604).  even  thouRh 
the  rate  of  commission  on  the  dollar  l>e  not 
stated  therein,  as  required  by  the  literal  words 
of  the  section. 

2.  STATDTES— CONSTBUCTIOH. 

In  construing  a  statute,  where  ambiguitr 
exists,  or  literal  interpretation  may  lead  to  ab- 
surd results,  resort  may  t>e  had  to  the  prinriple 
that  the  spirit  of  the  law  controls  the  letter. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  8  261.] 

(Syllabus  by  the  Court) 

Case  Certified  from  Circuit  Court  Hudson 
County,  for  Advisory  Opinion. 
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MiBNDLES  ▼.  DANISH. 


Action  by  Theodore  Mendles  against  Abra- 
bam  J.  Danish.  Case  certified  for  an  ad- 
ytsory  opinion.  Judgment  advised  for  plain- 
tiff. 

Argued  November  term,  1906,  before 
SWATZE,  TRENCHARD,  and  HENDRICK- 
SON,  JJ. 

AIcEwan  &  McEwan,  for  plaintiff.  Clar- 
ence Kelsey,  for  defendant 

HENDRICKSON,  J.  This  is  a  case  cerU- 
fled  from  the  Hudson  county  circuit  court  to 
this  court  for  its  advisorj'  opinion,  under  sec- 
tion 215  of  the  practice  act  (P.  L.  1903,  p. 
593).  The  facts  of  the  case  are  presented  in 
the  certificate,  which  reads  as  follows: 

"This  is  a  suit  by  a  real  estate  broker  to 
recover  commission  or  compensation  claim- 
ed to  be  due  him  for  selling  real  estate  for  or 
on  account  of  the  owner.  The  authority  of 
the  brolcer  was  in  writing,  as  follows  (Ex- 
hibit P  1.):  'No,  293  Hanry  Str.,  New  York. 
New  York,  Oct  16,  1906.  I,  the  undersigned, 
owner  of  the  house  known  as  No.  21  Storm 
avenue,  Jersey  City,  N.  J.,  do  hereby  au- 
thorize Theodore  Mendles,  real  estate  and 
broker,  to  sell  same  property  mentioned 
above  on  the  following  conditions  precedent : 
First  Buyer  must  buy  subject  to  two  mort- 
gages amounting  to  (|3,400)  three  thousand 
and  four  hundred  dollars.  Second.  The  bal- 
ance must  be  paid  in  cash.  Third.  That  I 
must  get  ($5,600)  five  thousand  and  five  hun- 
dred net  Fourth.  That  if  any  one  will  make 
a  sale  before  said  Theodore  Mendles,  said 
Theodore  Mendles  has  no  claim  against  the 
owner  whatever.  Agreeing  on  these  condi- 
tions, I  set  my  hand  and  signature.  A'bm. 
Danish,  Jr.  Witness:  L.  Mostwill.'  This 
document  was  construed  by  the  parties  be- 
fore suit  brought,  and  by  the  court  and  par- 
ties at  the  trial,  as  meaning  that,  if  the  bro- 
ker obtained  a  purchaser  for  the  property 
on  the  terms  stated  therein  for  any  amount 
In  excess  of  the  $5,500  net  to  the  owner,  said 
broker  should  be  entitled  to  retain  such  ex- 
cess as  his  commission  or  compensation.  It 
was  conceded  or  conclusively  shown  at  the 
trial  that  if  the  plaintiff  was  entitled  to  re- 
cover, the  amount  of  the  verdict  should  be 
9S00,  being  the  excess  of  the  net  amount 
15,800,  which  a  purchaser  procured  by  plain- 
tiff was  willing  to  pay,  over  the  $5,500  men- 
tioned in  the  authority  as  net  price  to  owner. 
The  only  question  of  fact  necessary  for  the 
Jury  to  pass  upon  was  that  submitted  special- 
ly to  them,  as  follows:  'Did  the  plaintiff, 
Mendles,  on  October  27,  1906,  at  his  ottlce, 
as  claimed,  notify  defendant  Danish,  that 
the  intending  purchaser  procured  by  plaintiff 
was  ready  and  willing  to  contract  for  the  pur- 
chase of  the  defendant's  property  without 
paying  off  the  second  mortgage  thereon?' 
Th's  question  the  Jury  answered:  'Tes.' 
Upon  this  finding  of  fact  the  plaintiff  is  en- 
titled to  Judgment  for  $300,  if  the  following 
questions  of  law,  which  are  hereby  certihed 


to  the  Supreme  Oourt  as  questions  of  doubt 
and  dlflBculty,  for  it6  advisory  opinion,  are 
resolved  In  favor  of  the  plaintiff :  (1)  la  the 
excess  of  $300  claimed  by  plaintiff  a  'com- 
mission for  the  sale  of  real  estate,'  within  the 
meaning  of  the  tenth  section  of  the  statute 
of  frauds?  (2)  If  so,  is  the  written  memo- 
randum above  set  forth  a  sufficient  compli- 
ance with  said  section?" 

The  answer  to  the  questions  thus  certified 
to  us  involves  another  inquiry,  and  that  Is : 
Did  the  Legislature  intend  by  section  10  of 
the  statute  of  frauds  to  embrace  every  con- 
tract for  compensation  to  the  real  estate 
broker  for  his  services,  or  only  those  based 
upon  a  commission,  in  its  technical  sense? 
It  is  contended  for  the  plaintiff  that  the 
latter  is  the  true  intent  of  the  statute,  be- 
cause section  10  requires  not  only  that  the 
authority  for  the  selling,  etc.,  must  be  In 
writing,  signed,  etc,  but  that  the  rate  of 
commission  on  the  dollar  must  be  stated  In 
such  authority.  It  must  be  observed  that 
while  the  comi>ensatlon  paid  to  bro'^ers  of 
this  class  has  been  usually  in  the  form  of 
commissions,  the  practice  has  not  been  uni- 
versal. Employment  by  special  agreements 
In  such  cases,  for  a  sum  certain,  as  distinct 
from  commissions,  is  recognized  by  the  books. 
In  Hinds  v.  Henry,  86  N.  J.  Iiaw,  328,  the 
contract  fixed  the  compensation  by  the  amount 
to  be  realized  at  a  sale  over  and  above  a 
fixed  sum,  and  it  is  said  In  the  opinion:  "If 
the  employment  be  by  special  agreement  the 
rights  and  liabilities  of  the  parties  will  be 
determined  by  the  terms  of  the  agreement  ex- 
clusively." The  compensation  for  the  serv- 
ices of  such  a  broker  are  spoken  of  in  the 
case  Just  mentioned,  and  in  general  treatises 
on  the  subject  also,  as  commission  or  com- 
pensation; and  we  think  therefore  that  the 
use  of  the  word  "commission"  in  this  stat- 
ute presents  a  case  of  ambiguity,  in  resolving 
which  we  are  at  liberty  to  call  to  our  aid 
the  rules  of  construction  usually  applied  in 
such  cases.  Resort  may  be  had  in  such  cases 
to  the  reason  and  spirit  of  the  law.  It  can- 
not be  doubted  but  that  the  purpose  of  this 
act  was  to  prevent  frauds  and  perjuries,  and, 
If  the  contract  in  question  is  not  within  this 
statute,  it  leaves  open  all  such  special  con- 
tracts to  be  established  by  parol  proof,  thus 
inviting  the  evil  which  it  was  the  intent  of 
the  statute  to  prevent  In  such  a  construc- 
tion the  rule  is  that  we  should  so  construe 
the  statute  as  to  suppress  the  mischief  and 
advance  the  remedy.  1  Bl.  Com.  87.  Ap- 
plying these  rules  of  construction,  we  think 
the  word  "commission,"  as  used  in  the  stat- 
ute, was  Intended  to  include  not  merely  com- 
missions in  the  technical  sense,  but  every 
form  of  compensation.  We  think  this  view 
finds  support  also  in  the  cases.  In  Stout  v. 
Humphrey,  69  N.  J.  Law,  436,  55  AO.  '281, 
which  was  In  the  Court  of  Errors,  the  effort 
was  to  avoid  the  effect  of  this  statute  by 
claiming  for  services  in  the  transaction  as 
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an  attorney,  not  being  In  strictness  those  usn- 
ally  performed  by  the  broker ;  but  that  court 
held  that  the  section  applied  to  any  person 
who  acts  as  broker  or  agent  In  the  trans- 
action out  of  which  the  claim  for  compen- 
sation arises,  and,  further,  that,  in  the  ab- 
sence of  a  written  contract  for  such  sale, 
there  is  an  absence  of  right  to  compensation 
for  services. 

It  is  further  urged  that  this  meaning  of 
the  statute  must  be  narrowed,  because  of  the 
clause  requiring  that  "the  rate  of  commis- 
sion on  the  dollar  shall  have  been  stated  In 
such  authority."  It  is  true  that  this  use  of 
the  word  "commission"  in  the  last  clause  of 
the  section  would  seem  to  be  Inconsistent 
with  the  meaning  we  have  attached  to  the 
preceding  words ;  but  we  must  take  the  whole 
section  together  in  placing  a  construction  up- 
on It,  and  we  must  so  construe  one  part  of 
the  statute  with  another  that  the  whole  may, 
if  possible,  stand.  1  Bl.  Com.  87.  Where  the 
compensation  Is  to  be  a  commission,  then,  of 
course,  the  percentage  on  the  dollar  must  be 
stated  In  the  authority.  If  a  sum  certain  Is 
reserved  in  the  contract  for  compensation, 
we  think  such  contract  would  be  clearly  with- 
in the  spirit  of  the  clause  of  section  10  Just 
quoted.  In  many,  If  not  all,  cases,  from  the 
sum  certain  thus  ocpressed  the  rate  of  com- 
mission could  be  ascertained;  If  not  at  the 
date  of  the  contract,  it  could  at  the  time  of 
the  sale.  Where  ambiguity  exists,  or  literal 
interpretation  may  lead  to  absurd  results, 
resort  may  be  had  to  the  principle  that  the 
spirit  of  a  law  controls  the  letter.  25  Am. 
&  Eng.  Enc.  of  L.  801. 

We  therefore  reach  this  result:  That  the 
first  question  is  answered:  "Yea."  In  an- 
swering the  second  question,  we  most  take 
the  contract  as  construed  by  the  court  and 
parties  betow  at  the  trial.  Taking  that  con- 
struction as  our  guide,  our  answer  to  the  sec- 
ond question  Is:  "Yes."  Our  opinion  thus 
expressed  will  be  certified  to  the  circuit  court, 
that  it  may  proceed  to  Judgment  accordingly. 


BLOOMFIELD  v.  BOARD  OF  CHOSEN 

FREEHOLDERS  OP  MIDDLESEX 

COUNTY  et  al. 

(Supreme  Court  of  New  Jersey.    Feb.  2l  1001..) 

1.  Statutes— Enaotmknt—Evidencx. 

The  certificate  of  the  Secretary  of  State, 
under  bis  official  seal,  that  a  bill  on  file  in 
bis  office  has  been  passed  by  the  Legislature 
and  approved  by  the  GoTernor,  is  in  all  suits 
inter  partes  conclusive  evidence  that  such  bill 
has  become  a  law,  so  that  no  proof  can  col- 
laterally establish  the  contrary. 

[Ed.  Note.^For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  |  386.] 

2.  Same. 

A  prosecutor  in  certiorari,  under  a  rule 
obtained  for  that  purpose,  took  proofs  tending 
to  show  that  a  law  thus  filed,  attested,  and  cer- 
tified was  approved  by  the  Governor  60  days 
after  the  Lexislature  had  finally  adjourned; 
the  purpose  of  such  proof  being  that  this  court 
should  adjudge  such  law  to  be  null  if  satisfied 


that  the  mandate  of  article  5,  8  7,  of  the  Coe- 
stitution,  touching  the  executive  approval  of 
bills,  had  not  been  observed  respecting  its  ap- 
proval. Held,  that  for  the  purpose  proposed  tU 
evidence  so  taken  was  incompetent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dif. 
vol.  44,  Statutes,  {  383.] 

3.  Same. 

The  doctrine  of  Pangbom  T.  Yonnc  32 
N.  J.  Law,  29,  applied. 

4.  Same. 

Query,  whether  the  doctrine  of  that  case, 
which  was  one  of  collateral  attack,  U  applicable 
to  the  direct  method  of  attacking  enroUed  lawi 
provided  by  Gen.  St.  p.  3192. 

5.  Same— Titles— SomciERCT. 

The  act  of  June  12,  1906  (P.  I*  P^^' 
validating  certain  corporate  acts  oi  boaris 
of  chosen  freeholders,  is  a  general  law,  en- 
bradng  a  single  object  that  is  expreased  in  iti 
title,  and  does  not  deprive  any  party  of  aoj 
remedy  for  enforcing  a  contract. 
(Syllabus  by  the  Court) 

Application  by  Charles  A-  Bloomfleld  for 
certiorari  to  review  proceedings  of  the  board 
of  chosen  freeholders  of  the  county  of  Mid- 
dlesex and  others.    Proceedings  affirmed. 

See  62  Atl.  116. 

Argued,  November  term,  1906,  before  GAR- 
RISON, GARRETSON,  and  SWAYZE,  JJ. 

Willard  P.  Voorhees,  for  prosecutor.  Allaa 
H.  Strong,  for  defendants. 

GARRISON,  J.  The  validity  of  certain  pro- 
ceedings of  the  board  of  chosen  freebolden 
touching  the  construction  of  a  bridge  and  the 
award  of  a  contract  therefor  being  t>efore  this 
court  on  certiorari,  a  bill  was  passed  by  the 
Legislature  making  lawful  any  bridge  there- 
tofore erected  by  any  board  of  chosen  free- 
holders, and  validating  contracts  for  the  erec- 
tion of  the  same  that  had  been  performed  by 
the  contractors.    P.  L.  1906,  p.  685. 

The  prosecutor  In  certiorari,  conceiving  that 
this  bill  had  not  constitutionally  become  a 
law  by  force  of  executive  approval,  for  the 
reason  that  such  approval  was  not  given  until 
after  the  final  adjournment  of  the  Legisla- 
ture, applied  to  the  court  for  leave  to  take 
evidence  to  substantiate  the  facts  upon  which 
his  foregoing  contention  was  based.  Leave 
was  given  to  take  such  evidence,  reserving, 
however,  the  question  of  Its  competence  until 
the  final  decision  of  the  case.  The  prosecutor 
has  now  taken  such  testimony  as  be  desired 
to  take,  and  the  matter  having  been  finallv 
argued,  the  question  of  the  competence  of 
such  testimony  Is  now  before  us. 

The  prosecutor  claims  that  the  testimony 
shows  that  the  bill  in  question  was  passed  by 
the  Senate  on  April  3,  1906,  and  by  the  House 
on  April  12°,  1906;  that  it  was  delivered  to 
the  Governor  on  April  13th,  on  which  day  the 
Legislature  finally  adjourned ;  and  that  tbe 
bill  received  the  approval  of  the  Oovemor  on 
June  12,  1906. 

The  bill  Itself,  which  is  chapter  812  of  tbe 
Laws  of  1906  (P.  L.  p.  685),  was  made  an  ex- 
hibit by  means  of  a  copy  certified  by  the  Sec- 
retary of  State,  under  the  seal  of  his  office,  to 
be  a  true  copy  of  an  act  passed  by  the  Legis- 
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lature  of  this  state,  and  approved  by  the  Gov- 
ernor tbe  12th  day  of  June^  A.  D.  1906,  as 
taken  from  and  compared  with  the  original 
on  file  in  his  office.  There  is  no  contention 
that  the  act  thus  certified  is  not  a  copy  of 
the  original  ac^,  or  that  the  original  act  Is 
not  on  file  In  the  oflSce  of  the  Secretary  of 
State  attested  in  the  ordinary  way.  The  ofter 
of  the  prosecutor  la  to  show  by  the  testimony 
now  propounded  that  the  constitntional  roan- 
dnte  respecting  the  mode  of  enacting  laws 
was  not  observed  in  the  case  of  such  act ;  or, 
to  be  more  specific,  that  under  article  5,  |  7, 
of  tbe  Ck>nstitution,  the  said  act  did  not  be- 
come a  law  by  the  approval  of  the  Governor, 
t)ecause  such  approval  was  not  given  until  60 
days  after  the  final  adjournment  of  the  Legis- 
lature, and  this  ofTer  Is  made  to  the  end  that 
the  said  law  may  be  adjudged  by  us  to  be  a 
nullity. 

The  preliminary  qnestion  therefore  Is 
whether  for  the  purpose  proposed  evidence  of 
the  foregoing  facts  will  be  received;  or,  to 
put  it  In  ahother  form,  whether  a  legislative 
bill  filed  with  the  Secretary  of  State  regular- 
ly attested,  and  duly  certified  to  have  become 
a  law,  may  be  collaterally  shown  not  to  have 
become  a  law. 

The  importance  of  tills  qaesUon  can  hardly 
be  overestimated,  from  whichever  standpoint 
It  may  be  regarded.  That  obedience  need  be 
rendered  by  any  one  to  a  rule  of  conduct  that 
has  not  constitutionally  become  a  law  Is,  at 
first  blush,  a  somewhat  startling  proposition, 
yet  scarcely  more  so  than  tbe  proposition 
that  the  existence  or  nonexistence  of  a  law 
may  in  a  given  number  of  cases,  dvll  or  crim- 
inal, be  made  to  depend,  not  upon  any  rule 
of  uniformity,  but  upon  the  quantum  and 
character  of  the  testimony  adduced  in  each 
particular  case,  and  Its  effect  for  the  purposes 
of  such  case  upon  the  Judicial  mind. 

The  magnitude  of  the  change  that  would 
come  over  our  Judicial  systeth  by  the  Intro- 
'luctlon  of  such  a  practice  may  be  gathered 
from  the  consideration  that  the  laws  that 
would  be  thus  opened  to  Indirect  attack  In 
suits  inter  partes  are  to  be  numbered  almost 
by  the  thousands.  Between  the  years  1884 
and  1905  alone  the  number  of  bills  thus  ap- 
proved by  the  executive  after  the  Legislature 
had  finally  adjourned  was  1,359,  embracing  al- 
most every  conceivable  topic  of  legislation, 
and,  both  before  and  since  these  dates,  bills 
that  were  similarly  approved  considerably 
swell  tbe  general  total. 

From  these  figures  alone  tbe  practical  Im- 
portance of  the  preliminary  question  that  has 
been  referred  to  us  must  be  clearly  apparent. 
It  must  also  be  apparent  that  the  qnestion  at 
issue,  being  at  bottom  a  matter  of  evidence, 
must  be  decided  solely  with  reference  to  the 
established  principles  of  that  branch  of  legal 
srience.  Fortunately  for  our  sense  of  respon- 
sibility, such  principles  have  already  been  es- 
tablished In  a  manner  that  is  binding  upon 
this  court.  In  the  case  of  Pangbom  v.  Young, 
32  N.  J.  Law,  29,  Chief  Justice  Beasley,  In  an 


opinion  evincing  the  gravest  consideration, 
held  that  it  was  not  competent  for  this  court 
to  admit  evidence  to  show  that  a  bill  as 
actually  passed  was  variant  from  the  attest- 
ed act  on  file  with  the  Secretary  of  State 
and  certified  by  him  under  the  seal  of  bis 
office.  The  concrete  question  was  the  right 
of  the  court  in  that  case  to  receive  as  evi- 
dence the  minutes  of  the  two  houses  kept  un- 
der the  requirement  of  the  Constitution ;  but 
the  decision  of  that  question  was  placed  by 
the  opinion  on  the  broad  ground  that,  upon 
principles  fundamental  to  the  law  of  evidence, 
a  statute  properly  attested  by  seal  was  "as 
a  method  of  evidence  equal  and  equlval«it  t« 
the  copy  of  a  Judgment  formally  exemplified." 
"No  English  Judge"  said  the  learned  chief 
justice,'  "as  far  as  I  am  aware,  has  ever 
dropped  a  hint  that  as  an  instrument  of  evi- 
dence a  statute  does  not  stand  on  the  same 
level  with  a  Judgment" 

"The  same  common-law  principle,"  be  con- 
tinues, "which  gives  the  quality  of  conclusive- 
ness to  a  parliamentary  roll,  must  therefore, 
as  a  part  of  the  unquestionable  law  of  this 
state,  and  which  this  court  has  no  choice  but 
to  enforce.  Impart  the  same  force  to  an  en- 
rolled act  of  the  Legislature  of  this  state." 

"My  general  conclusion,  then,  is  that,  both 
upon  the  grounds  of  public  policy  and  upon 
the  ancient  and  well-settled  rules  of  law,  tbe 
copy  of  a  bill  attested  In  the  manner  above 
mentioned,  and  filed  In  the  office  of  the  Sec- 
retary of  State,  Is  the  conclusive  proof  of  the 
enactment  and  contents  of  a  statute  of  this 
state,  and  that  such  attested  copy  cannot  be 
contradicted  by  the  Legislature  Journals,  or 
in  any  other  mode." 

Dealing  more  specifically  with  tbe  proposi- 
tion to  show  by  extrinsic  evidence  that  a  bill 
authenticated  as  is  the  present  bill  was  not 
in  fact  duly  enacted,  the  chief  Justice  fur- 
ther said: 

"The  court  cannot  try  Issues  of  fact;  nor, 
with  any  propriety,  could  the  existence  of 
statutes  be  made  dependent  on  the  result  of 
such  Investigations.  With  regard  to  matters 
of  fact,  no  Judicial  unity  of  opinion  could  be 
expected,  and  the  consequence  would  neces- 
sarily be  that  the  conclusion  of  different 
courts,  as  to  the  legal  existence  of  laws,  from 
the  same  proofs,  would'  be  often  variant, 
and  the  same  tribunal  which  to-day  declared 
a  statute  void  might  to-morrow  be  compelled, 
under  tbe  effect  of  additional  evidence,  to 
pronounce  In  its  favor.  The  notion  that  tbe 
courts  could  listen  upon  this  subject  to  parol 
proof  is  totally  inadmissible." 
'  The  precise  weight  and  exact  import  to  be 
accorded  to  this  decision  appear  conclusively 
In  the  case  of  Passaic  v.  Stevenson,  46  N.  J. 
Law,  173,  in  which  the  writers  of  both  the 
prevailing  and  the  dissenting  opinion,  in  the 
Court  of  Errors  and  Appeals,  unite  in  their 
approval  of  Pangbom  v.  Young,  and  in  their 
understanding  of  the  doctrine  established  by 
It.  Mr.  Justice  Van  Syckel,  speaking  for  the 
court,  said  that  "it  had  been  declared  by  the 
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Supreme  Court  of  this  state,  in  Pangborn  r. 
Touug.  32  N.  J.  Law,  29,  that  an  enrolled 
statute  of  this  state  carries  within  Itself  con- 
clusive evidence  of  its  own  authenticity." 
And  Mr.  Justice  Dixon,  although  dissenting 
upon  other  matters,  said,  as  to  this  point: 

"Two  theories  exist  in  this  country  touch- 
ing the  eCTect  as  evidence  of  a  document 
found  in  the  legal  depository  of  laws  regular- 
ly certified  by  the  usual  authorities  to  have 
become  a  law.  One  is  that  such  document  is 
prima  facie  a  law,  but  that  the  courts  will 
receive  other  evidence,  such  as  legislative 
Journals,  to  ascertain  whether  the  mandates 
of  the  Constitution  as  to  the  mode  of  enacting 
laws  were  observed  regarding  it,  and.  If  they 
were  not.  will  adjudge  It  null.  The  other  Is 
that  such  a  document  Is  conclusive  evidence  of 
Its  being  a  law,  so  that  no  proof  can  collat- 
erally establish  the  contrary. 

"This  latter  is  the  theory  which  has  been 
adopted  in  New  Jersey  (Pangborn  v.  Young, 
32  N.  J.  Law),  and  it  has  my  entire  concur- 
rence." 

Twenty  years  later  the  same  courts,  speak- 
ing through  Mr.  Justice  Knapp,  reaffirmed 
its  approval  of  the  doctrine  that  an  enrolled 
statute  of  this  state  is  conclusive  proof  of  its 
enactment,  and  that  an  attested  copy  of  such 
statute  cannot  be  contradicted  in  any  mode. 
Standard  Underground  Cable  Co.  v.  Attorney 
General,  46  N.  J.  Eq.  270,  19  Atl.  733,  19  Am. 
St.  Rep.  394. 

These  decisions  of  the  court  of  last  resort, 
approving  and  Illustrating  the  doctrine  enun- 
ciated in  Pangborn  v.  Yoiug,  constrain  us  to 
deny  the,  right  of  the  prosecutor  in  the  pres- 
ent case  to  introduce  evidence  to  contradict 
the  certified  copy  of  the  attested  statute  of 
June  12,  1906,  and  require  us  to  give  conclu- 
sive effect  to  such  attestation  as  against  such 
collateral  attack. 

It  may  not  be  inappropriate  to  draw  atten- 
tion to  the  fact  that,  after  the  decision  of 
PanglMrn  v.  Young,  the  Legislature  of  this 
state  passed  an  act  entitled,  "An  act  provid- 
ing for  decreeing  and  making  known  tliat  cer- 
tain laws  and  Joint  resolutions  have  become 
Inoperative  and  void."  P.  L.  1873,  p.  27. 
This  act,  which  now  appears  under  the  title 
"Statutes,"  in  the  compilation  of  General  Stat- 
utes (page  3192),  provides  a  direct  method  of 
testing  in  this  court  whether  a  given  law 
on  file  with  the  Secretary  of  State  has  been 
passed  or  approved,  as  required  by  the  Con- 
stitution, and  authorizes  the  reception  of  evi- 
dence for  that  purpose.  By  force  of  its  pro- 
visions any  two  citizens  of  this  state,  within 
one  year  after  any  law  shall  have  been  filed 
with  the  Secretary  of  State,  may  present  a 
petition  to  the  Supreme  Court  setting  forth 
the  facts  showing  that  such  law  was  not 
duly  approved  as  required  by  the  Constitu- 
tion, and  thereupon  the  said  court  Is  given 
Jurisdiction  and  power  to  proceed  in  a  sum- 
mary way,  and  under  a  procedure  especially 
provided  to  receive  evidence  *and  to  render  a 


Judgment  dismissing  said  petition  or  decree- 
ing the  said  law  to  be  null  and  void. 

How  far  the  remedy  thus  provided  by  the 
Legislature  may  be  efficient  for  the  acoon:- 
pllshment  of  its  object,  in  view  of  the  prlL- 
ciples  of  evidence  we  have  beeaa  oonsiderloz. 
can  be  told  only  when  it  shall  have  been  Ur<- 
ed.  Its  pertinence  to  the  pending  litigation  i^ 
its  recognition  by  the  Legislature  of  the  d«^ 
eessity  of  express  authority  to  enable  tht 
courts  to  receive  evidence  that  contradicts  ao 
enrolled  statute  and  the  propriety  In  surb 
case  of  a  direct  attack,  the  result  of  whicli 
shall  operate  uniformly  throughout  the  entire 
state.  It  has  no  other  bearing  that  I  cxd 
see  upon  the  question  of  collateral  attack, 
with  which  alone,  we  are  now  concerned. 

For  the  reasons  that  have  been  stated,  the 
evidence  taken  by  the  prosecutor  under  the 
rule  obtained  by  him  cannot  be  received. 

The  act  of  June  12,  1906,  l>eing  before  us 
as  a  public  law,  the  prosecutor  cont^tds  that 
such  act  is  unconstitutional,  on  the  following 
grounds :  (1)  That  it  embraces  more  than  oce 
object;  (2)  that  its  title  is  mlsieadlng:  (3) 
that  it  is  a  special  law  regulating  the  Inter- 
nal affairs  of  counties ;  (4)  that  it  takes  away 
a  remedy  for  enforcing  a  Contract 

No  reason  that  I  have  been  able  to  find 
in  the  printed  case  raises  these  questions 
Inasmuch,  however,  as  the  point  is  not  taken 
by  the  defendant's  counsel,  owing  donbtlt^s 
to  the  unusual  manner  in  which  the  issues 
were  interjected  Into  the  cause,  we  have  con- 
sidered them  as  if  regularly  presented. 

The  first  of  these  objections  is  not  tenable. 
The  object  of  the  act  is  single,  viz.,  to  validate 
corporation  action.  The  respects  in  whi<-b 
such  action  is  to  be  validated  are  in  the  erec- 
tion of  a  bridge,  the  contract  for  such  erection, 
and  the  means  of  payment  therefor.  What- 
ever apparent  duality  of  object  the  title  sug- 
gests Is  due  to  the  figurative  language  by 
whlch  the  bridge  Is  referred  to  as  validated. 
This,  of  course,  means  the  corporate  action 
in  this  regard.  The  validity  of  a  bridge  would 
refer  to  the  strength  of  its  construction, 
which,  of  course,  was  not  the  meaning  here. 

The  foregoing  objects  are  all  expressed  in 
the  title,  t)etween  which  and  the  body  of  the 
act  no  discrepancy  exists  that  is  not  neces- 
sitated by  the  condensed  character  of  the  title. 
What  the  Constitution  requires  to  be  express- 
ed In  the  title  of  an  act  is  its  object,  not  its 
product  Moore  t.  Burdoit  62  N.  J.  Law. 
163.  40  Atl.  631. 

The  objection  that  the  act  Is  not  general 
is  covered  by  the  principles  applied  by  ti» 
Court  of  Errors  to  like  antecedent  conditions 
in  the  cases  of  Jersey  City  v.  Green.  42  X. 
J.  Law,  627,  and  Hermann  v.  Guttenbetg. 
63  N.  J.  Law,  616,  44  Atl.  758.  The  dis- 
tinction between  these  cases  and  Freeholders 
V.  Buck,  51  N.  J.  Law,  155, 16  AU.  698,  is  that 
pointed  out  by  the  chancellor  in  the  last-men- 
tioned case,  via. :  "The  law  does  not  embrace 
the  payment  of  all  certificates  of  indebtedness 
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heretofore  lawfully  issued  to  pay  for  similar 
Improvements." 

The  fourth  objection  is  not  valid  In  point 
of  fact  Tlie  act  In  question  does  not  "de- 
prive a  party  of  any  remedy  for  enforcing  a 
«ontract"  which  is  the  constitutional  prohibi- 
tion. 

The  contention  of  the  prosecutor  that,  by 
this  act,  "the  law-making  power  oversteps  its 
bounds  and  deprives  the  county  and  its  tax- 
payers from  enforcing  remedies  possessed  by 
them  for  enforcing  this  contract  when  it  was 
made,"  Is  based  upon  a  misconception  of  the 
constitutional  limitations,  and  fails  also  to 
take  Into  account  the  power  of  the  Legisla- 
ture to  Impose  upon  its  subordinate  agencies 
the  performance  of  obligations  resting  In  good 
morals  alone — a  thing  it  cannot  under  like  clr- 
cumstances  do  In  the  case  of  individuals. 

Our  conclusion  Is  that  the  legislative  act 
In  question  Is  constitutional  In  form  and  effect, 
and  that,  In  conformity  to  Its  requirements, 
the  proceedings  brought  by  the  prosecutor  In- 
to this  court  most  be  affirmed. 


BUDNER  V.  PUBLIC  SERVICE  CORPORA- 
TION OF  NEW  JEKSEY. 
<Supreme  Court  of  New  Jersey.    March  4,  1907.) 

1.  Cabbiebs— Injitbt  to  Passengebs— Nkgli- 
OENCE — Question  fob  Juby. 

It  appeared  in  evidence  that  a  passenger 
boarded  an  open  car  and  attempted  to  get  upon 
the  front  platform,  and  was  told  by  the  con- 
ductor to  get  oS  and  turned  around  and  went 
along  the  run  board  of  the  car,  and  then  the 
car  gave  a  sudden  jerk  when  they  put  on  full 
force,  and  the  passenger  fell  to  the  ground  and 
was  injured.  Held,  In  the  atraence  of  evidence  to 
the  contrary,  that  it  was  for  the  jury  to  say 
whether  the  defendant's  negligence  was  estate- 
lished  by  the  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  {  1322.] 

2.  Same. 

The  verdict  for  the  plaintifF  set  aside; 
it  appearing  by  the  clear  preponderance  of 
evidence  that  the  accident  happened  in  an  en- 
tirely different  way,  and  that  the  passenger's 
own  negligence  contributed  directly  to  the  hap- 
pening of  the  accident. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  9,  Carriers,  i  1401.] 

(Syllabus  by  the  Court) 

Action  by  Annie  Budner,  administratrix  of 
Julius  Lesko,  against  the  Public  Service  Cor- 
poration of  New  Jersey.  Verdict  for  plain- 
tlflf.    Rule  to  show  cause  granted. 

Argued  November  term,  1906,  before  GUM- 
MERE,  C.  J.,  and  GARRISON  and  GARRET- 
SON,  JJ. 

"  Freeman  Woodbridge,   for  plalntUT.    WU- 
lard  P.  Voorhees,  for  defendant 

6AB.RETSON,  J.  The  plaintiff's  intestate 
died  In  consequence  of  the  fracture  of  his 
skull  received  by  falling  from  a  car  of  the 
defendant,  upon  which  he  was  a  passenger,  to 
the  pavement  In  Albany  street.  New  Bruns- 
trlck.    The  deceased  was  at  the  comer  of  Al- 


bany and  Nelson  streets,  with  Mary  Kindle, 
waiting  for  the  car.  He  boarded  it  at  that 
point,  and  while  proceeding  through  Albany 
street  he  fell  off  the  car  about  200  feet  from 
Nelson  street,  and  was  killed.  The  plaintiff 
having  obtained  a  verdict  against  the  de- 
fendant the  defendant  seeks  to  set  aside  that 
verdict  by  this  rule  to  show  cause. 

Sabo,  a  witness  for  the  plaintiff,  was  stand- 
ing on  the  same  comer  as  the  deceased  and 
thus  describes  the  occurrence:  He  saw  the 
deceased  and  a  young  lady  with  him.  The 
car  came  along,  an  open  car,  and  was  crowd- 
ed, and  the  deceased  helped  the  young  lady 
to  board  the  car,  and  then  got  on  the  run 
board  and  the  car  started.  The  deceased, 
after  getting  on  the  run  board,  went  on  up 
to  the  front  and  attempted  to  get  on  the 
front  platform  where  the  motorman  was. 
Sabo  testifies:  "I  beard  him,  or  the  motor- 
man,  hollering,  he  says  'Get  off!  get  off  the 
carl'  He  says,  "This  Is  New  Brunswick ;  get 
off!'  And  the  man — ^he  turns  around  and 
gets  right  off  backwards,  gets  off  the  car 
backwards,  and  catches  one  of  those  handles 
on  the  side  of  the  car,  and  he  pulls  that  and 
reaches  over  the  other  one.  He  went  on 
backwards,  and  after  he  passed  a  couple  of 
bandies  then  the  motorman  he  puts  on  full 
force  of  the  car  and  kind  of  Jarred  the  car 
like,  and  I  don't  know  how  it  was,  but  he 
could  not  hold  himself  steady  enough  and  It 
throwed  him.  He  fell  right  down  on  bis 
head."  This  place  was  about  200  feet  from 
where  he  had  boarded  the  car,  and  what  Sabo 
testifies  to  occurred,  while  he  (Sabo)  was 
standing  at  the  comer  and  the  car  was  mov- 
ing along  the  track  to  the  point  200  feet 
away.  At  another  place  Sabo  testified  that, 
when  the  deceased  was  ordered  off  the  car, 
he  went  back  to  the  rear,  facing  two  of  the 
imles  with  handles  on  them,  reaching  over 
the  other  one,  reaching  for  the  third  one, 
then  the  car  gave  him  a  sudden  Jerk  when 
they  put  on  full  force  and  then  be  fell,  and 
that  he  saw  the  Jar  or  Jerk  200  feet  away. 

Mary  Kindle,  who  boarded  the  ear  at  the 
same  time  as  the  deceased,  testifies  to  his  at- 
tempting to  get  on  the  front  platform,  and 
being  told  by  the  motorman,  "Here,  get  out 
of  here!"  and  the  deceased  stepped  back  and 
he  came  back  about  two  feet  He  had  hold 
of  the  handle,  was  leaning  down,  was  look- 
ing, and  tried  to  come  back  four  seats,  where 
she  was  standing.  Lesko  had  hold  by  the 
handle.  She  saw  him  only  once  falling  down, 
and  the  car  gave  Just  a  Jerk  and  he  fell 
down.  She  also  testifies  that  the  Jerk  "was 
sufficient  to  throw  her  hat  back. 

Had  the  only  evidence  been  that  the  motor- 
man  put  on  the  full  force  of  the  car  "and 
kind  of  Jarred  the  car  like,"  or  that  the  car 
gave  a  sudden  Jerk  when  they  put  on  the 
force,  the  negligence  of  the  defendant  would 
not  have  been  established.  Faul  v.  North 
Jersey  Street  Railway  Co.,  70  N.  J.  Law, 
795,  58  Atl.  148.    But  when  we  consider  tlu» 
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evidence  of  the  movement  of  the  car  In  con- 
nection with  what  It  Is  testified  the  motor- 
man  said  to  the  deceased  and-  the  movement 
of  the  deceased  in  response  to  the  motorman's 
directions,  the  evidence  was  properly  sub- 
mitted to  the  jury  to  determine  whether  It 
established  the  defendant's  negligence.  The 
deceased  having  been  ordered  by  the  motor- 
man  from  the  front  platform,  and  while  be 
was  obeying  the  motorman's  Instructions  the 
speed  was  changed,  it  was  for  the  Jury  to 
say  whether  the  change  of  speed  in  the  car 
evinced  a  disregard  by  the  motorman  of  the 
safety  of  the  deceased.  Corkhill  v.  Camden 
Snb.  Ry.  Co.,  69  N.  J.  Law,  97-99,  64  Atl. 
622.  The  question  of  the  negligence  of  the 
defendant  was  properly  submitted  to  the 
Jnry,  bnt  more  than  a  dozen  witnesses  upon 
the  car  that  the  deceased  fell  off  testl^ed 
that  they  felt  no  Jar  or  Jerk  of  the  car,  and 
seven  witnesses  testified  that,  when  the  de- 
ceased was  on  the  run  board  after  the  car 
started,  bis  bat  blew  off,  and  he  reached  or 
Jumped  for  it,  and  thus  fell  off  the  car  and 
down  upon  the  pavement  and  was  injured. 

The  verdict  is  against  the  clear  weight  of 
the  evidence,  and  the  rule  to  show  cause  is 
made  absolute. 


ATLANTIC  CITY  t.  FRANCE. 

(Supreme  Court  of  New  Jersey.    March  12, 
1907.) 

1.  Mdwicipai,  Cokpobationb  —  Smoke  Ordi- 
h  an  ob— v  amditt . 

An  ordinance  of  Atlantic  City  which  or- 
dains that  the  owner,  agent,  manaKer,  lessee, 
or  occupant  of  any  building,  to  which  is  at- 
tached any  chimney  or  amokestack  connected 
with  any  stationary  engine,  steam  boiler,  fur- 
nace, range,  or  fireplace  from  which  there  is 
emitted  dense  smoke  which  contains  aoot  or 
other  substance  in  sufficient  quantity  to  permit 
the  deposit  of  such  soot  or  other  substance 
on  any  siu-face  within  the  limits  of  Atlantic 
City,  shall  bo  deemed  to  create  and  maintain 
a  public  nuisance,  and  provides  for  a  conviction 
thereof  and  a  punishment  therefor  by  fine  or 
imprisonment,  is  a  valid  ordinance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  f|  1339,  1340.] 

2.  Saub— Evidence. 

A  conviction  for  a  violation  of  this  ordi- 
nance need  not  set  oat  that  some  person  was 
injured  by  the  deposit  of  soot  or  other  sub- 
stance. 

3.  Same— Delegation  of  Powers. 

The  Legislature  can  confer  upon  common 
council  the  power  to  provide  by  ordinance  that 
a  magistrate  may  Impose  a  fine,  the  amount  of 
which,  within  certain  limits,  shall  be  within  his 
discretion. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {  1309.] 

(Syllabus  by  the  Court.) 

Certiorari  by  Adam  W.  France  to  review 
a  conviction  for  violation  of  an  ordinance  of 
Atlantic  City.    Affirmed. 

This  writ  brings  up  a  conviction  for  the 
violation  of  an  ordinance  of  Atlantic  City. 
The  ordinance  took  effect  on  June  1,  1905. 
It  erdained  that  the  owner,  agent,  manager. 


lessee,  or  occupant  of  any  bnilding  wlthhi 
the  limits  of  Atlantic  City,  to  which  is  at- 
tached any  chimney  or  smokestack  connected 
with  any  stationary  engine,  steam  boiler. 
furnace,  range,  or  fireplace  from  wbicb  there 
is  emitted  dense  smoke  which  contains  soot 
or  other  substance  in  sufficient  quantities  to 
permit  the  deposit  of  such  soot  or  other  sub- 
stance on  any  surface  within  the  limits  of 
Atlantic  City,  shall  be  deemed  to  create  and 
maintain  a  public  nuisance,  and  upon  convic- 
tion therefor  before  the  recorder  or  other 
proper  officer  having  jurisdiction  shall  pay  a 
fine  of  an  amount  not  less  than  $25,  and  not 
more  than  $200,  as  may  be  imposed  by  said 
officer,  and  to  be  imprisoned  In  the  county 
jail  for  10  days  in  default  of  payment  of  any 
such  fine;  and  any  repetition  of  said  act 
on  any  one  day  following  such  conviction 
or  any  subsequent  conviction  shall  be  deemed 
a  new  offense.  A  complaint  was  lodged  with 
the  recorder  setting  forth  tliat  France,  the 
prosecutor,  was  the  owner  and  manager  of 
an  ice  plant  located  within  the  limits  of 
Atlantic  City  (a  building  with  the  appurte- 
nances named  in  the  ordinance),  which  emit- 
ted dense  smoke  which  contained  soot  and 
other  substances  In  sufficient  quantities  to 
permit  a  deposit  of  such  soot  or  other  sub- 
stances on  wearing  apparel  hanging  on 
clothes  lines  in  Atlantic  City.  Upon  the  trial 
of  this  complaint  the  prosecutor  was  con- 
victed and  adjudged  to  pay  a  fine  of  $200. 

Argued  at  November  term,  1906,  before 
FORT,  PITNEY,  and  REED,  JJ. 

C.  L.  Cole,  for  prosecutor.  Harry  Wooton, 
for  Atlantic  City. 

REED,  J.  (after  stating  the  facts).  The 
validity  of  the  ordinance  above  set  out  Is 
challenged  because  of  an  alleged  want  of 
power  In  the  common  council  of  Atlantic 
City  to  enact  it.  The  Insistence  is  that  At- 
lantic City  had  not  the  ability  to  ordain 
that  It  was  a  nuisance  per  se  to  emit  smoke 
from  a  smokestack  attached  to  certain  build- 
ings. It  Is  also  urged  that  the  ordinance  de- 
prives the  prosecutor  of  the  use  of  bis  prop- 
erty without  due  process  of  law.  It  is  en- 
tirely settled  that  every  man  holds  bis  prop- 
erty subject  to  tbe  exercise  of  the  police 
power  with  which  the  state  Is  Invested.  The 
answer  to  the  second  proposition  follows  the 
answer  to  the  first,  namely,  whether  tbe 
ordinance  is  a  valid  exercise  of  tbe  police 
power.  That  the  emission  of  smoke  may  be 
so  annoying  to  persons  and  so  injurious  to 
property  as  to  be  a  nuisance  is  well  known 
to  every  lawyer  to  be  a  proposition  too  well 
settled  for  dispute.  It  may  be  admitted  that 
the  emission  of  smoke  may  occur  In  sacb 
sparsely  settled  localities,  and  may  be  of  sncb 
attenuated  consistency  as  not  to  constitnte 
a  nuisance.  It  might  be  urged  with  great 
force  that  an  ordinance  which  did  nothing 
beyond  ordaining  that  tbe  emission  of  smoke 
should  be  punished  as  a  nuisance  was  un- 
reasonable and  void.    Indeed,  It  was  upon 
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this  ground  that  the  case  of  the  City  of  St 
Louis  T.  Heitzeberg  Packing  &  Provision  Co., 
42  S.  W.  954,  141  Mo.  376,  39  L.  R.  A.  551, 
04  Am.  St  Rep.  516,  was  decided;  the  ordi- 
nance in  that  case,  which  did  nothing  more 
tlian  this,  being  declared  unreasonable  and 
void.  In  the  present  case,  however,  it  is  not 
merely  the  emission  of  smoke  which  Is  pro- 
hibited, but  the  emission  of  dense  smoke  In 
Atlantic  City — smoke  containing  soot  or  oth- 
er substance,  and  containing  it  in  sufficient 
quantities  to  permit  a  deposit  of  such  soot 
or  other  substance  on  any  surface.  It  seems 
too  manifest  for  serious  discussion  that  a 
use  of  property  which  results  in  the  dis- 
charge of  dense  smoke  which  causes  a  dis- 
coloration and  deterioration  of  buildings  and 
clothes — smoke  which  finds  its  way  into  open 
windows  and  smuts  furniture  and  bedding, 
smoke  which  settles  on  fruit  and  trinkets 
exposed  for  sale  in  scores  of  stores  and  shops 
in  Atlantic  City — is  a  nuisance.  If  so,  such 
use  of  the  property  is  within  the  control  of 
the  police  power  lodged  by  the  Legislature 
in  the  common  council  of  Atlantic  City.  A 
number  of  cases  in  which  ordinances  passed 
for  the  control  of  the  emission  of  smoke  have 
been  adjudged  valid  are  cited  In  McQulllem, 
Mun.  Ord.  (  466.  We  think  the  enactment 
of  the  present  ordinance  was  within  the 
power  of  the  common  council. 

It  Is  again  insisted  that  the  complaint  la 
defective  in  that  the  offense  Is  charged  in 
the  disJnnctlTe.  The  particular  disjunctlye 
is  not  pointed  out,  but  it  is  presumably  to 
be  found  in  the  words :  "Soot  or  other  sub- 
stance in  sufficient  quantities."  It  la  per- 
ceived, however,  that  the  offense  charged  is 
the  emission  of  smoke  in  such  quantity  as  to 
permit's  deposit  upon  surfaces.  The  object 
of  the  ordinance  is  to  prevent  the  deposit  of 
any  substance  contained  in  the  smoke,  and, 
if  there  is  a  deposit,  it  does  not  matter 
whether  it  is  called  by  the  name  of  "soot" 
or  any  other  name.  We  think  the  complaint 
Is  sufficient. 

It  is  again  objected  that  the  conviction 
does  not  find  that  on  the  day  In  question 
soot  or  other  substance  did  In  fact  deposit 
on  any  surface,  or  that  the  smoke  contained 
soot  or  other  substance  in  sufficient  quantity 
to  be  injurious  to  any  person.  The  convic- 
tion does  find  that  on  the  day  In  question 
the  defendant's  smokestack  emitted  dense 
smoke  which  contained  soot  in  sufficient 
quantities  to  permit  a  deposit  of  such  soot 
on  the  surface  in  Atlantic  City.  This  cov- 
ered the  offense  as  declared  in  the  ordinance. 
The  ordinance  did  not  require  the  magistrate 
to  find  that  such  deposit  was  Injurious  to 
any  person.  Under  the  ordinance  the  deposit 
raises  the  presumption  of  an  injury. 

It  Is  also  insisted  that  the  penalty  clause 
in  the  ordinance  is  unwarranted  by  the  char- 
ter of  Atlantic  City.  The  ordinance  provides 
that  upon  conviction  the  person  fined  shall 
pay  a  fine  of  an  amount  not  less  than  |26 
and  not  more  than  $200  as  may  be  imposed 


by  the  magistrate,  and  be  imprisoned  in  the 
county  Jail  for  10  days  in  default  of  pay- 
ment of  any  such  fine.  The  charter  of  At- 
lantic City  (P.  L.  1902,  p.  297,  <  16)  pro- 
vides that  common  council  may  prescribe 
penalties  for  the  violation  of  ordinances  ei- 
ther by  imprisonment  in  the  city  or  county 
jail  not  exceeding  90  days  or  by  fine  not 
exceeding  $200  or  Imprisonment  in  the  work- 
house, city  or  county  jail  not  exceeding  90 
days  in  default  of  payment  of  said  fine. 
The  insistence  is  that  the  ordinance  should 
have  fixed  the  penalty,  and  not  left  anything 
to  the  discretion  of  the  magistrate.  In  sup- 
port of  this  position  the  cases  of  Young  ft 
McShea  v.  Atlantic  City,  60  N.  J.  Law,  126, 
37  AU.  444,  and  City  of  Lambertville  t. 
Applegate  (N.  J.  Sup.)  62  Atl.  270,  were  cited. 
But,  as  was  pointed  by  Justice  Dixon  in  the 
first  of  these  cases,  it  is  not  a  question  of 
power  in  the  Legislature  to  confer  upon  the 
common  council  the  right  to  provide  that 
the  amount  of  the  penalty  shall  be  left  to 
the  discretion  of  the  magistrate,  but  the 
question  Is  whether,  the  Legislature  has  done 
80.  In  this  case  it  baa  done  so  in  the  most 
explicit  language.  P.  L.  1902,  p.  297,  I  16. 
The  conviction  should  be  affirmed. 


McBRIDB  V.  MAYOR  ft  COlfMON  COUN- 
CIL OF  CITY  OF  BAYONNE. 

(Supreme  Court  of   New  Jersey.     March   12, 
1907.) 

MuniOIPAI.     G0BP0B.«.TIOR8  —  Obdihances  — 

Bbouiation  of  Polick  Fobck. 

The  common  council  of  Bayonne  passed  an 
ordinance  repealing  certain  other  ordinances 
which  created  the  offices  of  captains,  rounds- 
men and  detectives  in  the  city  police  force. 
The  prosecutor,  who  bad  been  appointed  a  cap- 
tain, was,  by  the  repealing  ordinance,  returned 
to  bis  former  position  of  patrolman.  The  tes- 
timony fails  to  show  any  purpose  in  abolish- 
ing the  office  of  captain  other  than  to  in- 
crease the  efficiency  of  the  police  force.  The 
ordinance  was  a  valid  exercise  of  the  power 
vested  in  the  common  council. 

(Syllabus  by  the  Court) 

(Certiorari  by  the  state,  on  the  relation  of 
Charles  McBrlde,  against  the  mayor  and 
common  council  of  the  city  of  Bayonne,  to 
review  an  ordinance  abolishing  the  office  of 
captain  of  police.    Ordinance  held  valid. 

Argued  November  term,  1906,  before  FORT, 
PITNEY,  and  REED,  JJ. 

Joseph  M.  Noonan,  for  prosecutor.  E.  W. 
Demorest,  for  defendants. 

REED,  J.  It  appears  that  an  ordinance 
to  establish  a  day  and  night  police  for  Bay- 
onne was  passed  In  1869.  By  this  ordinance 
the  force  consisted  of  a  chief  of  police  and 
at  least  one  policeman  from  each  ward.  A 
supplement  to  this  ordinance,  passed  in  1900, 
provided  for  a  captain  of  police  at  a  salary 
of  $1,500.  Another  supplement  passed  April 
6,  1897,  provided  for  a  detective.  Another 
supplement  passed  May  28,   1897,  provided 
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for  two  additional  ronndsmen,  and  atill  an- 
other Bupplement  passed  February  19,  1002, 
provided  for  a  second  captain  of  police.  The 
result  of  these  ordinances  was  that.  In  1906, 
the  force  consisted  of  one  chief,  two  cap- 
tains, six  sergeants,  four  roundsmen,  four 
detectives,  three  van  drivers,  one  court  oflBcer 
and  thirty  patrolmen.  Upon  the  recommen- 
dation of  the  mayor,  who  suggested  that  the 
force  was  Inefficient,  and  also  that  it  was 
top-heavy,  a  committee  of  common  couiu'li 
examined  into  the  condition  of  the  depart- 
ment, and  made  a  report  that  there  was  no 
necessity  for  so  many  superior  officers,  and 
that  they  had  been  appointed  for  poiitical 
purposes.  Upon  this  recommendation  of  the 
committee,  the  ordinance  now  attaclced  was 
Introduced  and  passed. 

The  ordinance  attacked  repeals  the  follow- 
ing ordinances:  That  creating  a  police  cap- 
tain; that  creating  an  additional  police 
captain;  that  creating  an  additional  detec- 
tive; that  creating  two  additional  rounds- 
men ;  and  that  creating  still  another  detective. 
The  repealing  ordinance  Is  attacked  as  one 
not  passed  in  good  faith  for  the  abolition  of 
these  officers,  but  passed  as  a  mere  subter- 
fuge to  eject  those  filling  the  offices  from 
their  position,  and  so  in  violation  of  the 
tenure  of  office  statute.  My  examination  of 
the  testimony  lias  led  me  to  the  conclusion 
that  the  repealing  ordinance  was  a  wise  act 
on  the  part  of  common  council.  The  pro- 
visions for  the  successive  creation  of  offices 
had,  as  the  mayor  stated,  made  the  police 
force  top-heavy.  The  patrol  duty  was  im- 
perfectly performed,  because  there  was  an 
entire  disproportion  between  the  number  of 
patrolmen  and  number  of  other  members 
of  the  force.  The  abolition  of  these  offices 
seems  to  have  been  a  bona  flde  effort  to  en- 
hance the  efficiency  of  the  force,  and  was 
therefore  within  the  power  of  the  common 
council.  E^van8  v.  Freeholders  of  Hudson,  53 
N.  J.  Law,  585,  22  Ati.  .56;  Boylan  v.  New- 
ark, 58  N.  J.  Law,  133,  32  Atl.  78. 


SPBER  V.  WEST  JERSEY  ft  S.  R.  CO. 
(Supreme  Court  of  New  Jersey.    Feb.  27,  1907.) 
Cabbiers— Injttbt  to  Passengers. 

It  is  negligence  in  the  conductor  of  a  trolly 
car  which  lias  come  to  a  stop  at  a  street 
corner,  for  the  purpose  of  taking  on  pa^sengera, 
to  start  It  until  he  baa  exercised  due  care  to 
ascertain  whether  all  the  penons  there  waiting 
to  take  it  have  safely  boarded  the  car. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  i  1159.] 

(Syllabus  by  the  Ck>urt.) 

Error  to  Circuit  Court,  Atlantic  County. 

Action  by  Frances  Speer  against  the  West 
Jersey  &  Seashore  Uailroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Argued  November  term,  1906,  before 
GUMMERE,  C.  J.,  and  GARRISON  and 
and  OARRETSON,  JJ. 


Bourgeois  ft  Sooy,  for  plaintiff  in  error. 
William  I.  Garrison,  for  defendant  in  error. 

GARRKTSON,  J.  This  action  U  brought 
to  recover  compensation  for  injuries  received 
by  the  plaintiff  while  attempting  to  board 
a  car  of  the  defendant  company  at  the  cor- 
ner of  Railroad  and  Rhode  Island  avenues 
in  Atlantic  City.  The  allegation  of  defend- 
ant's negligence  is  negligently  causing  a 
trolly  car  which  had  stopped  to  start  and 
be  set  in  motion  while  the  plaintiff  was  in 
the  act  of  boarding  it  Tha  only  errors  as- 
signed are  upon  the  refusals  of  tbe  trial 
Judge  to  nonsuit  tbe  plaintiff  and  to  direct 
a  verdict  for  the  defendant 

It  appears   from   the  testimony  that  the 
cars  ran  through  Railroad  avenue  and  cross- 
ed Rhode  Island  avenue  at  right  angles,  and 
that  tbe  plaintiff  approached  Railroad  avenue 
through  Rhode  Island  avenue;  and  she  thus 
describes  the  occurrence:    "I  attcnpted  to 
board  the  car,  and  I  waved  my  band  and  the 
motorman  stopped,  and  then  I  tried  to  get 
on — put  my  foot  on  the  first  st^,  and  was 
raising  myself  up  to  the  platform — when  he 
started  the  car  and  throwed  me.    The  gentle- 
man was  there;  I  didn't  know  him.    He  left 
me  get  on  first  like  any  gentleman  would,  and 
when  I  raised  myself  it  throwed  me  hard 
to  the  ground."    A  witness  produced  on  the 
part  of  the  plaintiff  testifies:    "I  was  on  the 
right-hand   side  of   the   street   going   down 
Rhode  Island  avenue,  and  I  heard  a  car,  and 
started  to  run  to  catch  the  car,  and  as  I  got 
to  the  comer  I  looked  back  and  saw  tbe  lady; 
'  she  was  on  the  left  side  and  she  came  to  tbe 
crossing.    I  stepped  away  to  let  her  get  on 
first.    I  did  not  notice  what  hand  she  used. 
Just  as  she  got  one  foot  on  the  car  started, 
and  she  went  off.    As  she  fell,   I   turned 
around  and  got  hold  of  her  hand  and  helped 
her  up.    The  car  stopped  and  she  got  on  the 
car  and  I  got  on  tbe  car."    And  on  cross- 
examination  his  testimony  reads:     "Q.  Did 
she  come  from  tbe  upper  side  of  Rhode  Is- 
land avenue  to  the  lower  side  along  the  car 
track?    A.    Yes,    sir;   right   across    the   car 
track.     Q.  And   yon  got   to  the  car  before 
she   did?    A.  Y'es,   sir.    Q.  Where   was  the 
conductor?    A.  The  conductor  was  on  the 
rear  of  the  car  before  he  got  to  the  crossing, 
and  after  he  got  there  and  saw  me  he  stepped 
Inside  tbe   car.    Q.  Did    be   see   her?    A.  I 
don't  know.    Q.  Was  he  In  a  position  where 
he  could  see  her?    A.  I  don't  know.    Q.  He 
saw  you  and  stopped  for  yon?    A.  Yes,  sir. 
Q.  After  he  thoupht  yon  got  on  what  did  he 
do?    A.  He  rang  the  bell  to  start  the  car. 
Q.  And  what  after  that?    A.  He  stopped  It. 
Q.  Did  you  get  on?    A.  No,  sir;  not  at  first. 
Q.  Where  was  the  conductor  standing?    A. 
Right  inside  of  the  car.    Q.  How  long  would 
you  think  you  waited  before  Mrs.  Speer  came 
up  to  get  on  the  car?    A.  Just  a  short  time. 
Probably    15    or    20    seconds.    Q.  In    other 
words,  you  were  running,  you  motioned  for 
the  car  to  stop,  and  yon  went  np  and  when 
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yon  got  there  what  did  you  do?  Put  your 
band  on  the  rail?  A.  Tea,  sir.  Q.  On  the 
front  rail?  A.  Yee.  Q.  When  you  put  your 
hand  there  to  get  mi,  you  saw  her  coming 
to  the  car?  A.  On  the  other  side  of  the 
street.  Q.  Then  what  did  you  do?  A.  I 
stepped  off  to  let  her  get  on  first  Q.  How 
did  she  fall?  A.  The  beat  I  can  say  Is  as 
she  stepped  on  the  car  the  car  started.  As 
the  car  started,  she  got  tangled  up  sometaow 
or  other  and  fell."  The  conductor,  sworn 
on  the  part  of  the  defendant,  testifies  that 
he  did  not  see  Mrs.  Speer  fall  from  the  car, 
did  not  see  her  attempt  to  board  the  car, 
and  that  she  did  not  signal  him  so  that  she 
might  get  on  the  car;  and  In  answer  to  a 
question  on  cross-examination — "Q.  Isn't  it  a 
fact  that  you  don't  remember  this  occurrence 
at  all" — says  "I  did  not  see  her  and  did  not 
know  anything  at  all  about  it." 

Where  the  conductor  gives  the  signal  for 
a  trolly  car  to  start  in  the  presence  of  a  pas- 
senger who  is  boarding  the  car,  and  before 
the  passenger  has  had  opportunity  to  get 
fully  ui>on  the  car,  and  the  passenger  Is 
thrown  oil  and  injured,  there  can  be  no  doubt 
that  the  defendant's  negligence  is  established. 
It  is  the  duty  of  the  conductor  to  give  every 
person  desiring  to  board  a  standing  car  an 
opportunity  to  do  so.  He  cannot  fully  per- 
form that  duty  unless  be  can  see  the  per- 
sons attempting  to  board  the  car,  or  in  some 
way  receive  reliable  information  as  to  their 
movements.  He  has  no  right  to  conclude 
that  because  the  car  has  been  stopped  for 
what  he  considers  sufBcient  time  for  all  par- 
sons desiring  to  become  passengers  at  that 
point  that  all  such  persons  have  safely  board- 
ed the  car,  and  with  that  knowledge  only 
starts  the  car.  He  ought  to  ascertain  be- 
fore he  starts  the  car  tliat  ail  persons  so  de- 
siring have  gotton  upon  the  car,  otlierwise  for 
Injury  that  ensues  to  any  passenger  the  de- 
fendant is  guilty  of  negligence.  It  is  negli- 
gence in  the  conductor  of  a  trolly  car  which 
has  come  to  a  stop  at  a  street  corner  for  the 
purpose  of  taking  on  passengers  to  start  It 
until  he  has  exercised  due  care  to  ascertain 
that  all  persons  there  waiting  to  take  it  have 
safely  boarded  the  car. 

The  case  of  Pitcher  v.  People's  Railway 
Co.,  26  Atl.  668,  164  Pa.  660,  affirmed  in  34 
Atl.  667,  174  Pa.  402,  has  no  application 
to  this  case,  for  there  the  person  injured  was 
attempting  to  board  the  car  at  the  front  plat- 
form under  circumstances  tliat  did  not  charge 
the  motorman  or  conductor  with  luiowledge. 
The  duty  involved  in  this  case  is  not  to  use 
that  high  degn^ee  of  care  which  Is  required 
of  common  carriers  toward  passengers,  but 
only  to  exercise  reasonable  care.  Whether 
the  plaintiff  when  injured  was  a  passenger  of 
the  defendant  company  It  is  not,  therefore, 
necessary  to  determine.  The  question  of  the 
defendant's  negligence  was  for  the  Jury,  and 
the  evldmce  was  sufficient  for  the  finding  of 
such  negligence  as  would  make  the  defend- 
ant liable. 
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One  of  the  reasons  assigned  tor  the  direc- 
tion of  a  verdict  has  reference  to  the  physical 
condition  of  the  plaintiff.  She  produced  tes- 
timony that  it  was  the  result  of  the  acci- 
dent. The  defendant  insisted  in  its  testi- 
mony that  It  existed  in  the  same  condition 
before  the  accident  This  was  purely  a 
question  of  fact  for  determination  by  the 
Jury.    It  affords  no  ground  for  error. 

We  find  no  error  in  the  refusal  to  nonsuit 
or  to  direct  a  verdict,  and  the  Judgment  be- 
low is  affirmed. 


URBANNECK  v.  PBNNSYLVlNIA  R.  CO. 

(Supreme   Court   of   New   Jersey.     March   12, 
1907.) 

Masteb  and  Sebvart— Neoliokhob  of  Sbbv- 

AWT— INJUBT   TO    THIBD   PBBSON. 

The  shipper  of  a  turntable  agreed  to  load 
the  same  upon  defendant's  car.  While  the 
plaintiff,  a  servant  of  the  shipper,  was  securing 
the  turntable  in  position  upon  the  car,  a  serv- 
ant of  the  defendant  negligently  permitted  a 
hook,  which  attached  a  derrick  to  the  turn- 
table and  held  the  latter  temporarily  in  posi- 
tion, to  become  unbooked,  by  reason  of  which 
the  plaintiff  was  injured. 

Held,  that  the  railroad  company  was  liable. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  S4,  Master  and  Servant  §g  1226-1229.] 

(Syllabus  by  the  Court) 

Appeal  from  Hoboken  District  Court 
Action  by  Otto  H.  TJrbanneck  against  the 
Pennsylvania    Railroad    Company.    From    a 
Judgment  for  plaintiff  before  a  Justice,  de- 
fendant appeals.    Affirmed. 

Argued  November  term,  1906,  liefore  FORT, 
PITNET,  and  REED,  JJ. 

Weller  &  Llchtenstein,  for  plaintiff.  Vre- 
denburg,  Wall  &  Van  Winkle,  for  defendant 

•REED,  J.  This  is  an  appeal  from  the 
Hoboken  district  court  '  The  case  was  tried 
before  the  court  without  a  Jury,  and  Judg- 
ment was  rendered  for  the  plaintiff. 

From  the  rather  confused  testimony,  the 
following  facts  seem  to  be  exhibited:  The 
plaintiff  was  empoyed  by  Focht  &  Co.  as  a 
sheet-iron  worker  and  boiler  maker.  On  May 
6,  1906,  the  plaintiff,  with  two  other  servants 
of  Focht  &  Co.,  accompanied  a  turntable 
made  by  Focht  &  Co.  to  the  yard  of  the 
Pennsylvania  Railroad  at  Jersey  City  for  the 
purpose  of  shipping  the  turntable  by  that 
railroad  to  Red  Bank.  When  they  arrived 
a  standing  derrick  was  attached  to  the  turn- 
table by  two  iron  clamps  brought  by  the 
plaintiff  and  his  assistants  and  screwed  into 
the  turntable.  There  was  no  car  immediately 
at  hand,  and  the  turntable  was  hoisted  by  the 
derrick  and  left  swinging  in  the  air  uutll  a 
car  was  drilled  under  the  suspended  table. 
The  table  was  round,  and  was  12  feet  in 
diameter.  The  car  was  8  feet  In  width,  with 
sides  3  to  6  feet  high.  The  turntable  was 
lowered  onto  the  car,  and  one  side  of  the 
turntable,  as  one  witness  states,  was  lying  on 
the  side  of  the  car.    By  other  witnesses  It 
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appears  to  have  been  supported  by  the  der- 
rick. In  either  case  It  appears  that  the 
turntable  was  held  in  position  by  the  dmlck, 
and  the  plaintiff  and  his  assistants  took  a 
brace,  which  the  plaintiff  had  made,  and 
which  he  had  brought  with  him,  and  attempt- 
ed to  put  it  under  the  table  for  the  purpose 
of  supporting  It  In  a  position  in  which  it 
could  safely  ride.  The  plaintiff  then  endear- 
ored  to  fasten  the  turntable  to  the  brace. 
Two  holes  had  been  bored  for  that  purpose, 
but  they  &)uld  not  be  made  ayailable,  so  it 
was  proposed  by  driving  nails  to  keep  the 
table  in  place  until  they  could  bore  new  holes. 
While  they  were  working  at  this,  the  hook, 
which  held  the  table  partly  suspended  In 
position,  was  permitted  to  become  detached 
by  a  servant  of  the  railroad  company,  and 
the  turntable  fell  and  struck  the  plaintiff 
In  the  chest.  Inflicting  an  injury. 

There  is  evidence,  aa  already  remarked, 
that  Focht  A  Co.  were  to  do  the  loading. 
There  Is  evidence  that  defendant's  servants 
were  operating  the  derrick.  There  is  evi- 
dence that  one  of  those  servants  unloosed 
the  hook,  by  which  the  support  of  the  table 
was  removed,  and  we  think  that  in  tbi  cir- 
cumstances there  was  no  legal  error  in  the 
finding  of  the  trial  Judge  that  this  was  negli- 
gence Imputable  to  the  defendant 

The  Judgment  Is  aflSrmed. 


VBNBZIA  V.   ITALIAN   MUT.   BBNBV. 

SOCIETY  OF  PERTH  AMBOY. 

(Supreme  Court  of  New  Jersey.    March  4, 1007.) 

1.  Beneticiai.  Associations— £1xfui,8ior  or 
Mehbkb. 

A  member  of  a  benevolent  association, 
against  whom  proceedings  are  pending  which 
have  his  expulsion  for  their  object,  is  entitled 
to  make  such  defense  aa  he  may  have  to  the 
charges  upon  which  the  proceedings  are  based, 
and,  if  he  is  expelled  without  being  afforded  an 
opportunity  to  submit  his  defense,  he  is  de- 
prived of  a  substantial  right  which  the  ordinary 
principles  of  justice  require  that  he  should  be 
permitted  to  enjoy. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Beneficial  Associations,  g!  12-17.] 

2.  Mandakus— When  Obanted. 

Mandamus  is  the  appropriate  remedy  to  ef- 
fect the  restoration  of  a  member  of  a  private 
corporation  who  has  been  Irregularily  removed 
from  membership. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  83,  Mandamus,  §§  259,  260.] 

(Syllabus  by  the  Court.) 

Application  of  John  Venezla  for  a  writ  of 
mandamus  to  the  Italian  Mutual  Benevolent 
Society  of  Perth  Amboy,  N.  J.  Rule  to  show 
cause.    Alternative  writ  granted. 

Argued  November  term,  1906,  before  HEN- 
DRICKSON,  SWAYZE,  and  TBBNCHARO, 
JJ. 

James  S.  Wright  for  relator.  Jesse  0>1- 
yer,  for  respondent. 

TRENOHAKD,  J.  This  Is  a  rule  to  Show 
cause  why  a  writ  of  mandamus  should  not 


Issue  to  restore  John  Venezla,  the  relator,  to 
his  membership  in  the  Italian  Mutual  Benev- 
olent Society  of  Perth  Amboy,  N.  J.,  from 
which  It  Is  contended  be  was  unlawfully  ex- 
pelled on  October  1,  1906. 

From  the  evidence  it  appears  that  the  re- 
spondent was  incorporated  May  24,  1904,  un- 
der the  act  of  the  Legislature  entitled  "An 
act  to  Incorporate  associations  not  for  pe- 
cuniary profit"  approved  April  21,  1898.  P. 
L.  p.  422.  It  also  appears  that  the  objects 
for  which  the  corporation  was  forbied  are 
"mutual  help,  aid  and  Improvement;  to  pro- 
vide for  the  relief  of  disabled,  destltate  and 
sick  members,  and  to  maintain  a  fond  tor 
that  purpose ;  to  maintain  a  fund  from  which 
to  pay  death  benefits,  according  to  the  by- 
laws, and  agree  to  pay  the  same  to  the  wife, 
mother,  son,  daughter,  sister,  brother  or  le- 
gal representative  of  any  member  after 
death;  and  to  do  all  things  by  which  the 
members  may  mutually  help  and  aid  each 
other  in  sickness  and  in  health."  It  also  ap- 
pears that  the  corporation  had  accumulated 
a  benefit  fund,  and  that  on  August  26,  1906, 
It  adopted  the  following  by-law:  "Article 
42.  That  any  member  shall  march  in  parade 
In  that  day  (Labor  Day)  and  any  one  who 
win  be  absent  and  he  will  not  give  reason 
why  to  have  being  absent  shall  be  expelled 
from  the  beforesald  society;"  that  the  relat- 
or "did  not  attend  the  parade;"  that  at  the 
next  meeting  of  the  society  after  the  parade 
"the  matter  of  absences  was  taken  up  and 
the  officers  agreed  to  expel  the  plaintiff  and 
he  was  expelled  then  and  there ;"  that  no  no- 
tice of  the  contemplated  action  was  given 
the  relator ;  that  the  relator  was  admitted  to 
membership  In  the  society  January  5,  1905, 
and  continued  to  be  a  member  thereof  bi 
good  standing  until  the  time  of  his  expulsion. 

It  is  contended  by  the  relator  that  his  ex- 
pulsion was  Illegal,  because,  among  other 
reasons,  there  was  no  opportunity  afforded 
to  him  to  be  heard  in  his  defense.  We  think 
this  contention  must  prevail.  A  member  of 
a  benevolent  association,  against  whom  pro- 
ceedings are  pending  which  have  his  expul- 
sion for  their  object  la  entitled  to  make  such 
defense  as  he  may  have  to  the  charges  upon 
which  the  proceedings  are  based;  and.  If  he 
is  expelled  without  being  afforded  an  oppor- 
tunity to  submit  his  defense,  he  Is  deprived 
of  a  substantial  right  which  the  ordinary 
principles  of  Justice  require  that  be  should 
be  permitted  to  enjoy.  Berkhout  v.  Royal 
Arcanum,  62  N.  J.  Law,  103, 43  AQ.  1 ;  Sibler 
V.  Carteret  Club  of  Elijsabeth,  40  N.  J.  Law, 
295.  The  evidence  above  recited  shows,  and 
It  Is  conceded,  that  the  relator  was  aflbided 
no  opportunity  to  submit  his  defense,  and 
his  expulsion  was  therefore  illegal.  Manda- 
mus is  the  appropriate  ranedy  to  effect  the 
restoration  of  a  member  of  a  private  corpora- 
tion who  has  been  irregularly  renoved  tmm 
membership.  Zellff  v.  Knights  of  Pythias, 
63  N.  J.  Law,  536,  22  AtL  63;  Slblc^y  v.  Car- 
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teret  Club  of  Elizabeth,  40  N.  J.  Law,  295. 
We  wish  to  be  understood  as  expressing  no 
opinion  with  respect  to  legality  ot  the  man- 
ner of  the  adoption  of  the  by-law  In  question- 

We  have  reached  the  conclusion  that  a 
writ  of  mandamus  should  Issue,  but,  in  view 
of  the  fact  that  this  Is  a  rule  to  show  cause, 
and  that  the  affidavits  are  not  full,  the  writ 
should   be   In  the   alternative. 

Let  an  alternative  writ  of  mandamus  Issue. 


MA8TBK8  v.   CHAMPION  et  al. 

(Supreme    Court    of    New    Jersey.      Feb.    25. 

1907.) 

1.  C0R8TABI.B8  —  Liabilities  —  Wbongfui. 
Lbvt. 

In  an  action  for  tort  against  a  constable 
for  removing  and  carrying  away  certain  lum- 
ber, sold  by  him  at  constable's  sale  under  exe- 
cution issued  out  of  a  justice's  court  as  the 
property  of  the  defendants  in  ezevutlon,  It  ap- 
pearing that  the  plaintiff  had  delivered  to  the 
constable  before  the  day  of  sale  a  written  no- 
tice, claiming  the  property  to  be  hers  and  not 
the  property  of  the  defendants  in  execution,  the 
constable  adjourned  the  sale  for  10  days,  that 
plaintiCT  bad  tailed  to  apply  to  have  her  right 
tried  pursuant  to  section  62  of  the  small 
cause  courts  act  (Act  April  8,  1903;  P.  L.  p. 
270),  and  tliat  thereupon  the  constable  maoe 
sale  <rf  tlie  property  pursuant  to  the  adjourn- 
ment, it  was  held,  following  Van  Marter  v. 
Lucas,  64  N.  J.  Law,  182.  44  Atl.  865,  that 
the  plaintiff  had  no  right  of  action  against  the 
constable,  and  the  Judgment  below  in  favor  of 
the  defendants  was  affirmed. 

2.  Saue. 

Held,  also,  that  the  fact  that  the  goods  lev- 
ied on  were  In  possession  of  the  plaintiff,  and 
that  the  constable  had  not  taken  manual  iKMses- 
sion  thereof  at  the  time  of  the  levy,  did  not  take 
the  case  out  of  the  rule  laid  down  in  Van  Marter 
V.  Lucas. 

3.  Sams. 

Held,  also,  that  the  fact  that  the  notice  In 
writing  was  delivered  to  the  constable  by  the 
plaintiff  on  Sunday  did  not  relieve  the  plaintiff 
from  the  effect  of  the  rule  therein  laid  down ;  it 
also  appearing  that  the  notice  was  prepared  and 
signed  on  Saturday,  and  was  not  acted  upon  by 
the  constable  until  the  Monday  following. 
(Syllabus  by  the  Ck>urt) 

Appeal  from  District  Conrt  ot  Atlsiatlc 
City. 

Action  by  Marie  Masters  against  Scott 
Cbamplon  and  others.  From  a  Judgment  in 
favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

Argued  November  term,  1906,  before' 
SWAYZB,  TRBNCHABD,  and  BENORICK- 
SON,  JJ. 

John  J.  Crandall,  for  appellant  Albert  O. 
Abt>ott  and  J.  E.  P.  Abbott,  tor  appellees. 

HBNDRIC^SON,  J.  This  is  an  appeal 
which  brings  up  for  review  a  Judgment  In 
favor  of  the  defendants  rendered  in  the  dis- 
trict court  of  Atlantic  City.  The  action  was 
tort  tor  entering  the  close  of  the  plalntlfC 
and  the  seizing  and  carrying  away  a  lot  of 
cedar  and  other  lumber  of  the  plaintiff,  val- 
ued at  $300. 

The  state  of  the  case  shows  that  the  sup- 


posed trespass  was  committed  by  the  defend- 
ant Scott  Champion,  who,  as  constable,  had 
sold  the  lumber  at  constable's  sale,  and  by 
the  other  defendants,  who  were  purchasers 
thereat.  The  defense  was  that  the  constable 
had  duly  levied  upon  the  lumber  under  exe- 
cution Issued  out  of  a  Justice's  court  in  favor 
of  certain  Judgment  creditors  as  the  property 
of  one  McCauley  and  the  Keystone  Lumber 
(Company;  that,  the  constable  having  adver- 
tised the  lumber  for  sale,  the  plaintiff  de- 
livered to  the  constable  a  notice  In  writing, 
signed  by  herself,  that  the  goods  so  levied 
on  were  not  the  property  of  said  McCauley 
and  the  lumber  company,  but  were  her 
property,  describing  the  goods  as  in  the 
levy;  that  thereupon  the  constable  on  the 
day  of  sale  adjourned  the  same  for  10  days 
and  posted  notice  thereof,  and  that  the  plain- 
tiff wholly  failed  to  cause  a  Jury  to  be  sum- 
moned to  make  inquisition  of  the  right  of 
property  pursuant  to  section  62  of  the  small 
cause  courts  act  (Revision,  Act  April  8,  1903; 
P.  L.  p.  270),  and  that  thereupon  the  con- 
stable on  the  adjourned  day  sold  said  lumber 
in  parcels  to  the  several  defendants  who  re- 
moved the  same  as  aforesaid;  that,  upon 
these  facts  being  established  by  the  evidence, 
the  Judge  of  the  district  court  adjudged  that 
the  plaintiff  was  estopped  from  any  recovery 
of  damages,  and  rendered  the  Judgment  com- 
plained of. 

It  would  seem  to  us  that  the  decision  by 
this  court  In  Van  Marter  v.  Lucas,  64  N.  J. 
Law,  182,  44  Atl.  865,  must  control  our  de- 
cision in  this  case  and  lead  to  an  affirmance. 
But  it  Is  contended  for  the  appellant  that 
the  present  case  is  distinguishable.  The  con- 
tention Is  that  the  state  of  the  case  shows 
the  lumber  to  have  been  in  the  plaintiff's 
possession;  that  she  at  once  informed  the 
constable  that  it  was  her  property,  and  not 
the  property  of  the  defendant  in  execu- 
tion, and,  being  Informed  that  a  verbal  notice 
to  the  constable  was  not  enough,  and  she 
must  notify  the  constable  in  writing,  she 
thereupon  prepared  the  written  notice  and 
banded  It  to  the  constable,  supposing  she  Iiad 
done  enough  to  protect  her  property.  The 
contention  Is  that  the  property  being  in  the 
plaintiff's  possession,  the  constable  could  not 
be  deemed  to  be  acting  under  the  first  clause 
of  section  62  of  the  small  cause  courts  act 
The  case  does  show  the  facts  here  suggested, 
but  manifestly  the  operation  of  section  62  Is 
not  confined  to  cases  where  the  constable 
shall  have  taken  manual  possession  of  the 
goods.  The  language  Is:  "In  all  cases  where 
any  constable  shall  by  virtue  of  any  writ 
of  execution,"  etc.,  levy  on,  attach  or  take 
Into  his  possession  any  goods,  etc.  We  think 
there  Is  nothing  In  this  point  that  can  re- 
lieve the  appellant 

The  only  other  point  urged  is  that  the  plaln- 
tlfrs  notice  in  writing,  although  prepared  and 
signed  on  Saturday,  was  handed  by  her  to 
the  constable  the  next  day,  which  was  Sun- 
day; that  the  notice  and  service  constituted 
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a  single  act,  which  was  void  and  nugatory 
under  the  rice  and  immoralltr  act  (Gen.  St 
p.  3707,  §  1),  that  no  estoppel  can  be  predi- 
cated upon  the  plalntllTB  act,  and  that  de- 
fense must  fall  for  that  reason.  Whether  the 
appellant  can  now  be  beard  to  take  advan- 
tage of  her  own  act  in  delivering  the  notice 
on  Sunday  we  do  not  deem  it  necessary  to 
decide. 

It  should  be  observed  that  section  62  does 
not  require  the  notice  to  be  served  upon  the 
constable.  The  words  are,  "By  notice  in 
writing  delivered  to  said  constable";  and, 
further,  that  the  constable  did  not  act  upon 
the  notice  on  Sunday,  but  on  the  following 
day,  when  he  adjourned  the  sale.  Obviously 
the  notice  In  writing,  drawn  and  signed  as 
it  was  on  Saturday,  was  a  perfectly  valid 
one,  and  the  mere  fact  that  the  plaintiff  on 
Sunday  handed  the  notice  to  the  constable, 
who  retained  the  same  until  Monday  before 
acting  upon  It,  can  in  no  wise  relieve  the 
plaintiff  from  her  statutory  duty  to  pursue 
the  requirements  of  section  62  and  have  her 
right  tried  within  10  days  after  the  adjourn- 
ment. 

The  result  Is  that  the  Judgment  below  must 
be  a£Brmed  with  costs. 


SMITe  V.  WIGLER  et  al. 

(Court  of  Chancery  of  New  Jersey.     Feb.  16, 
1007.) 

1.  Pbinoipai,  ANn  Suxctt— Irdkmritt— Sub- 

BKNDKB   BT   SUBETT. 

A  surety  is  not  required  to  surrender  any 
secnrlty  given  him  against  loss  until  his  liabil- 
ity to  pay  la  ended. 

2.  SaIOE  —  RJSUKDIKS    OF    IRDEM RrrOB  —  BVI- 

DENOB— BunnEN  or  Pboof. 

The  burden  is  on  a  surety,  in  a  salt  to 
compel  him  to  reassign  a  mortgage  assigned  to 
him  as  indemnity,  to  show  that  the  mortgage 
was  intended  to  secure  him  as  surety,  not  only 
on  a  ball  bond  then  executed,  but  on  others  that 
it  might  be  necessary  to  give  In  the  proceedings. 

3.  Same— ScFFioiEKCT  or  EJvidenck. 

Evidence,  in  a  suit  against  a  surety  to 
compel  him  to  reassign  a  mortgage  assigned  to 
him  as  indemnity,  considered,  and  held,  that 
complainant  was  entitled  to  a  decree  directing 
a  reassignment. 

Suit  by  Charles  H.  Smith  against  Jacob 
Wigler  and  others.    Decree  for  complainant 

Frank  B.  Bradner,  for  complainant  Lonls 
Hood,  for  defendant  Jacob  Wigler. 

EIiIBRY,  v.  O.  Complainant,  who  owned  a 
bond  and  mortgage  for  |800,  given  by  the  de- 
fendant Ward,  on  lands  In  Essex  county,  as- 
signed  the  bond  and  mortgage  to  the  defoid- 
ant  Wigler.  The  assignment,  dated  August 
18,  1003,  was  in  writing,  and  on  its  face  was 
an  absolute  assignment;  but  It  is  admitted 
that  the  assignment  was  not  absolute,  but 
was  Intended  to  secure  defendant  Wigler 
against  loss,  by  reason  of  bis  becoming  bail 
on  a  recognizance  in  a  criminal  proceeding 
against  one  Edmund  J.  Smith,  complainant's 
brother.    The  complainant's  brotber  liad  beea 


arrested  on  a  warrant  issued  July  31,  IWB. 
by  United  States  Commissioner  Jones,  on  a 
complaint  for  violation  of  the  national  bank- 
ing laws,  and  on  August  18th  was  in  the 
custody  of  the  United  States  marshal  before 
the  commissioner.  On  that  day,  defendant 
Wigler  and  one  Hargraves  gave  bail  in  the 
sum  of  $2,600  for  the  appearance  of  the  pris- 
oner before  the  commissioner  on  Augnst  ir7, 
1003.  The  defendant  Wigler  became  bail  at 
the  request  of  the  complainant  and  Ills  brotli. 
er,  Albridge  C.  Smith,  and,  to  secnre  him 
against  loss  to  the  extent  of  fl,250  (one-half 
of  the  ball  bond),  it  was  agreed  tbat  he 
should  be  secured  by  the  mortgage  In  ques- 
tion for  $800,  to  be  assigned  by  ctniplainant, 
and  by  a  note  for  $4fi0,  to  be  given  by  Al- 
bridge CS.  Smith.  The  mortgage  waa  assign- 
ed and,  together  with  the  note  for  f4S0,  de- 
livered to  Wigler  Just  before  or  at  the  time 
of  his  becoming  ball  on  the  18th.  Ciompiain- 
ant  swears  that,  according  to  his  recollection, 
there  was  a  paper  written  at  the  time  de- 
claring the  purpose  of  the  assignment ;  bat 
none  has  been  produced,  and  no  other  witness 
corroborates  blm  on  this  point  Tbe  note 
for  $450,  written  by  Albridge  C.  Smltb,  who 
was  himself  an  expert  eaced  lawyer,  did  ex- 
press its  purpose,  as  follows.  "Newark.  N. 
J.,  Aug.  18,  1003.  In  consideration  of  Jacob 
Wigler  becoming  surety  for  the  appearance 
of  Edmund  J.  Smith  to  answer  a  charge 
made  against  him  on  behalf  of  tbe  Mer- 
chants' National  Bank  of  Newark,  N.  J., 
before  S.  Howell  Jones,  U.  S.  commissioner, 
I  hereby  agree  to  pay  to  blm  any  loss  he  may 
suffer  or  incur  by  reason  of  being  sncb  sure- 
ty, to  the  amount  of  $450,  if  the  said  Ed- 
mund J.  Smith  shall  neglect  or  refuse  to  ap- 
pear in  compliance  with  his  recognisance. 
[Signed]  Albridge  C.  Smith."  The  accused 
did  appear  before  tbe  commissioner  on  Au- 
gust 27,  1003,  and.  after  a  hearing  on  ttiat 
day,  was  directed  to  be  held  In  cnstody  imtil 
bail  in  the  sum  of  $5,000  for  bis  appearance 
at  the  next  term  of  the  United  States  l>i8- 
trict  Court  to  answer  any  indictment  by  tbe 
grand  Jury.  He  entered  into  recognisance  bi 
this  increased  snm  of  $5,(X)0,  with  the  same 
sureties,  and  was  released.  This  teoognl- 
Eance  was  forfeited,  and  Judgment  on  it  for 
$5,000  against  Wigler  has  been  entered,  up- 
on which  execution  has  been  delivered,  but 
no  payment  on  account  of  it  seenu  to  have 
been  made. 

The  disputed  question  in  the  case  Is  one 
purely  of  fact,  and  is  whether  tiie  mort- 
gage was  assigned  solely  to  secnre  Wig- 
ler on  the  recognizance  of  $2,500  for  the 
prisoner's  appearance  l>efore  the  commission- 
er for  the  examination  on  August  27tb,  or 
whether  it  was  to  secure  him  as  vrell  on  any 
recognizance  to  be  subsequently  entered  into 
for  EMmund  J.  Smith's  appearance  to  answer 
to  any  indictment  fonnd  by  tbe  grand  Jury. 
If  It  was  for  appearance  before  tbe  com- 
missioner only,  then  Wlgler's  liability  oo  the 
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recognizance  for  tbat  purpose  Is  dladiarged, 
and  complainant  la  entitled  to  a  return  of  the 
mortgage.  If,  however,  the  assignment  was 
to  secure  defendant  for  the  second  recogni- 
sance as  well,  their.  Inasmuch  as  his  liability 
nnder  that  recognizance  has  been  fixed,  and 
has  net  been  wholly  discharged,  complainant 
Is  not  entitled  to  the  return  of  the  security 
Klven  to  protect  him.  While  it  la  true,  as 
complainant  Insists,  that,  under  our  decisions 
(Jeffera  ▼.  Johnaon  [Supw  1847]  21  N.  J.  Law, 
73;  Miller  t.  Fries  [8i«).  1901]  66  N.  J.  Law, 
377,  48  Atl.  674),  It  has  been  held  that,  en  a 
bond  "to  suye  and  keep  harmless,"  a  surety 
cannot  recover  before  payment,  that  prin- 
ciple does  not  require  the  surrender  of  any 
security  the  surety  may  have  against  loss 
If  be  does  pay,  until  hla  liability  to  pay  Is 
ended.  If  held,  as  Wlgler  clalma,  It  may  be 
that  the  government  Itself,  If  necessary,  can 
reach  this  security  In  Wlgler's  hands  for  the 
purpose  of  satisfying  the  execution. 

Neither  complainant  nor  his  brother,  Al- 
brldge  G.  Smith,  attended  the  hearing  be- 
fore the  commissioner  on  the  27tli,  nor  did 
either  of  them  after  the  18th,  and  before 
the  second  recognizance  was  given,,  have  any 
communication  with  Wlgler.  Only  one  ar- 
rangement was  made  between  the  Smith 
brothers  and  Wlgler  to  secure  him  for  giving 
ball,  and  this  was  made  at  the  commission- 
er's office  on  August  18th,  and  the  disputed 
question  is  the  extent  to  which  they  both 
then  agreed  to  secure  him,  for  It  appears,  by 
the  evidence  of  all  the  witnesses  called  to  the 
conversation,  that  Wlgler  was  to  be  secured 
to  the  ext«it  of  at  least  ¥l,2S0  by  the  broth- 
ers of  Smltb— $800  by  mortgage  to  be  assign- 
ed hy  complainant,  and  $4B0  by  the  note  of 
tbe  other  brother.  He  was,  by  the  agree- 
ment, to  have  security  for  ^IfiBO,  and  no 
difference  was  made  or  suggested  as  to  the 
terms  of  security,  between  the  mortgage  and 
tbe  note,  which  together  made  up  the  whole 
security.  Tbe  note,  the  only  written  evidence 
of  any  of  the  terms,  limits  the  security  to 
tbe  appearance  before  the  commissioner,  and, 
so  far  as  Albrldge  O.  Smith  is  concerned,  ita 
terms  are  final  and  condosive,  and  no  otI>- 
ers  can  be  added.  Defendant  and  a  witness 
named  Simon  swear  that  both  brothers  agreed 
tbat  the  security  should  stand  until  tbe  case 
was  disiwsed  of  at  Trenton,  and  that  Wlgler 
was  to  renew  the  recognizance  for  this  pur- 
pose on  the  27th,  If  the  prisoner  was  held. 
Both  of  the  Smith  brothers  deny  any  such 
agreement,  and  say  that  the  security  was 
only  for  appearance  before  tbe  commission- 
er. Their  statement  is  corroborated  by  the 
terms  of  the  note  written  by  Smith,  and 
delivered  on  that  day  to  Wlgler.  Defendant 
charges  tbat  the  note  did  not  express  the 
true  agreement,  and  tbat  tbe  agreement  actu- 
ally made  was  fraudulently  omitted  by  A. 
CL  Smith,  who  drew  It  for  himself,  and  was 
a  deception  on  Wlgler,  who  could  not  read. 
The  evidence  offered  to  support  this  charge 


of  fraud  Is  tbat  of  Garside,  the  United  States 
marshal,  who  says  that  Albrldge  G  Smith 
told  blm,  immediately  after  tbe  agreement 
was  made,  that  he  had  agreed  with  Wlgler 
to  continue  the  bail  for  the  grand  Jury,  aad 
that  be  would  not  be  there  on  the  27th.  Al- 
brldge G.  Smith  denies  this  positively.  Tbe 
whole  question  as  to  the  extent  to  which  tbe 
mortgafe  was  assigned  for  security  depends 
on  the  comparative  credibility  of  the  wit- 
nessee,  affected,  as  it  is,  by  tbe  important 
fact  that  the  extent  of  tbe  security  of  the 
note  (admittedly  the  same  as  tbe  mortgage) 
was  then  fixed  in  writing. 

Under  tbe  circumstances  of  this  case,  the 
burden  Is  on  the  defendant,  I  think,  to  satis- 
fy tbe  court  that  security  was  intended  be- 
yond tlie  recognizance  then  actually  entered 
into,  and  to  show  tbat  tbe  note  did  not  ex- 
press the  true  agreement  between  the  par- 
ties. Upon  the  whole  evidence,  I  think  be 
has  failed  to  establish  this,  and  I  conclude 
tbat  tbe  note  did  truly  express  tbe  substan- 
tia] agreement  upon  which  both  the  assign- 
ment of  mortgage  and  note  were  given.  Wlg- 
ler's general  credibility  on  any  point  affecting 
Ills  liability  in  tbe  case  is  very  seriously  af- 
fected by  his  statement  that  the  commlssionr 
er,  on  taking  ball  on  tbe  27th  of  August, 
told  him  it  was  for  tbe  same  amount,  92fiOO, 
and  did  not  say  It  was  for  $6,000.  The  com- 
missioner denies  this,  and  I  believe  him. 
Simon's  evidence,  too,  must  be  considered  In 
tbe  light  of  the  fact  that,  as  it  now  appears, 
he  was  the  person  who  in  fact  called  up  Wlg- 
ler to  come  to  the  commissioner's  after  the 
bearing  on  the  2Ttb  of  August,  and  told  him 
to  go  on  tbe  new  bond.  Simon  was  also  in- 
strumental in  getting  Wlgler  to  go  on  the 
first  recognizance,  for  which  Wlgler  was  paid 
$25  by  the  prisoner.  And,  inasmuch  as  tbe 
whole  matter  of  renewing  the  bail  of  tbe  27th 
seems  to  have  beoi  undertaken  by  tbe  pris- 
oner, Simon,  and  Wlgler,  in  the  absence  of 
the  prisoner's  brothers,  and  without  sending 
for  them,  I  am  inclined  to  tblnk  tbat  these 
three  persons  took  it  for  granted  that  the 
security  would  continue  if  they  renewed  tbe 
ball,  either  in  the  same  or  in  an  Increased 
amount,  and  that  this  view  has  probably 
colored  tbe  evidence  of  Wlgler  and  Simon 
as  to  the  original  agreement.  But,  whether 
this  view  is  correct  or  not,  I  am  clear  tbat 
the  evidence  offered  on  behalf  of  defendant 
has  not  overcome  tbe  evidence  of  the  Smiths, 
supported,  as  It  Is,  by  the  terms  of  security 
written  out  in  the  note  at  tbe  time.  The 
explanation  of  the  brothers  of  the  reason  for 
giving  security  only  for  a  short  time  is  rea- 
sonable, and  the  claim  that  the  true  terms 
of  the  agreement  were  fraudulently  suppress- 
ed  from   the  note   is   without   foundation. 

Oomplainant  Is  entitled  to  a  decree  direct- 
ing the  reassignment  and  delivery  of  the 
mortgage,  and  also  to  an  account  of  the  in- 
terest received  thereon  by  Wilier. 
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In  N  VREELAND'S  ESTATE. 

(Prerogative  Court  of  N«w  Jerwj.    Feb.  27, 
1907.) 

Wills— CoNSTBUcnoR—IiWi    Ebtatm— Im- 
plied Dbvibk. 

Teetator,  by  the  sixth  item  of  his  will, 
deTiaed  to  hie  ion  J.  a  life  estate  in  a  part  of 
testator's  lands  particularly  described,  remain- 
der to  a  grandson,  directing  the  executors  during 
the  life  estate  to  keep,  tlie  buildings  in  repair 
and  pay  taxes  and  assessments  out  of  the  in- 
come of  testator's  estate.  By  item  7  he  de- 
clared that,  on  the  death  of  the  son,  he  devised 
to  his  granddaughter,  her  heirs  and  assigns  for- 
ever, a  tract  particularly  described,  and  by  item 
9  gave  all  his  other  estate  to  his  executors  on 
certain  trusts.  Item  10  provided  that  at  the 
d<>ath  of  the  son,  testator  gave  all  his  estate 
then  remaining,  and  all  accumulations  thereof, 
to  the  son!s  children,  and  in  item  12  conferred  a 
power  of  sale  on  the  executors  with  reference 
to  all  real  estate  except  that  described  in  items 
6,  6,  and  7.  Held,  that  the  son  did  not  take 
a  life  estate  in  the  lands  bequeathed  by  item 
7  to  testator's  granddaughter  and  heirs  after 
the  son's  death. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
Tol.  40,  Wills,  i  1417.1 

Appeal  from  Orphans'  Oomt,  Bergeo  OoTin- 
ty. 

Proceeding  for  the  constmction  of  the  will 
of  Isaac  R.  Vreeland,  deceased,  to  deter- 
mine the  correctness  of  an  apportionment  of 
rents  of  real  estate  made  by  the  executors, 
to  which  John  Vreeland  filed  objections. 
From  an  order  overmling  snch  objections,  ob- 
jector appeals.   Affirmed. 

R.  P.  Wortendyke  and  R.  L.  Lawrence,  for 
appellants.  Milton  Demarest,  for  respond- 
ents. 

BBROBN,  Vice  Ordinary.  The  seventh  par- 
agraph of  the  last  will  of  Isaac  R.  Vreeland, 
deceased,  reads  in  part  as  follows :  "Upon 
the  decease  of  my  son  John  Vreeland,  I  give 
and  devise  to  my  granddaughter  Mary  Vree- 
land, ber  heirs  and  assigns  forever,"  a  tract 
of  land  particularly  described  in  the  para- 
graph. Since  the  probate  of  the  will  the  ex- 
ecutors named  therein  have  collected  the 
rents,  Issues,  and  profits  arising  from  this 
land,  and,  in  an  intermediate  account  of  their 
dealings  with  the  estate,  have  charged  them- 
selves therewith  as  a  part  of  the  general 
funds  in  their  hands.  To  this  appropriation 
of  such  rents,  testator's  son  John  has  filed  an 
exception,  claiming  that  be  la  entitled  to  the 
rents  as  life  tenant,  not  by  express  gift,  but 
by  Implication.  The  orphans'  court  determin- 
ed that  a  life  estate  could  not  be  Implied,  and, 
from  its  decree  so  adjudging,  this  appeal  was 
taken.  The  testimony  heard  by  the  orphans' 
court  has  not  been  brought  here  as  a  part  of 
the  record,  and  the  case  has  been  submitted 
upon  the  will  alona  As  the  estate  set  up  must 
be  implied  from  the  intent  of  the  testator, 
to  ascertain  which  the  entire  will  must  be 
considered,  a  brief  analysis  of  a  part  of  it  is 
required. 

Tlie  sixth  Item  devises  to  John  Vreeland,  a 
■on,  a  life  estate  in  a  part  of  testator's  lands 


particularly  described,  with  remainder  to 
Isaac  R.  Vreeland,  Jr.,  a  grandson,  and  di- 
rects that  the  executors  shall,  during  the  life 
estate,  "keep  all  the  buildings  on  said  land 
in  repair,  and  pay  all  taxes  and  assessments 
thereon  out  of  the  income  arising  from  my 
estate."  Item  8  empowers  the  executors, 
should  John  cease  to  occupy  the  lands,  to  take 
control  thereof,  and  "apply  all  Income  arising 
therefrom  in  the  manner  directed  by  me  in 
the  foUowbig  item  of  this  my  will."  By  the 
ninth  item,  the  testator  gave  and  devised  "ail 
my  other  estate  both  real  and  personal,  of 
which  I  may  die  seised  or  possessed  or  be 
entitled  to,  to  my  executors"  upon  certain 
trusts,  vis.:  To  manage,  control  and  invest; 
to  receive  the  rents,  issues  and  profits;  to 
keep  the  buildings  in  repair  and  insured,  and 
from  the  income  to  pake  certain  payments  to 
wit:  To  the  grandson  Isaac,  $300  a  year; 
to  Mary  Vreeland,  a  granddaughter,  $100  a 
year  during  the  lifetime  of  his  son  John ;  to 
Anna  A.  Dourman,  $300  a  year  during  her 
life;  to  expend  for  the  support  of  his  son 
John  and  his  family,  during  John's  life,  a 
sum  not  exceeding  $1,200  a  year.  By  item 
10  the  testator  gave  at  the  death  of  bis  son 
John  all  of  his  "estate  then  remaining,  and 
all  accumulations  thereof"  to  the  children  of 
his  son  John.  Item  12  confers  upon  the 
executors  a  power  of  sale  as  to  all  of  testator's 
real  estate,  except  the  tracts  described  in 
items  S,  6,  and  7.  Where  implications  are 
allowed  to  raise  an  estate,  they  must  be  nec- 
essary to  carry  out  the  testator's  intoitlons: 
conjectural  or  possible  Implications  are  not 
sufficient,  and  a  necessary  Implication  should 
l>e  of  such  a  character  as  to  indicate  "so 
strong  a  probability  of  intention  that  an  in- 
tention contrary  to  it  which  is  imputed  to  a 
testator,  cannot  be  supposed."  Roper  on  Leg- 
acies, 81 ;  McCoury's  Ex'rs  t.  Leek,  14  N.  J. 
Bq.  70. 

The  appellants  insist  that  under  paragraph 
7  the  testator  ii:tended  to  give  to  his  son 
John  a  life  estate  in  the  lands  described  in 
that  paragraph,  with  remainder  to  his  grand- 
daughter Mary  Vreeland,  and  that  no  other 
intention  than  that  which  they  Impute  to  the 
testator  can  be  supposed,  otherwise  the  tes- 
tator died  intestate  as  to  a  portion  of  his  es- 
tate in  the  lands  mentioned  in  item  7;  be 
not  having,  as  they  argue,  made  any  disposi- 
tion of  the  estate  remaining  therein  prior  to 
the  gift  to  Mary  Vreeland,  which  was  not  to 
vest  until  after  the  death  of  John.  The  dif- 
ficulty with  the  argument  of  the  appellant  is 
that  it  is  founded  upon  a  false  premise;  for 
by  the  ninth  section  of  this  will  the  testator 
devised  to  his  executors  in  trust  all  "my  other 
estate  both  real  and  personal  of  which  I  may 
die  seised  or  possessed,  or  be  entitled  to." 
This  language  is  sufficiently  broad  to  cover 
all  of  testator's  estate,  including  all  Interest 
therein  not  theretofore  disposed  of,  and  would 
Include  the  lands  mentioned  in  Item  7,  sub- 
ject to  the  gift  to  Mary  Vreeland  to  take  ef- 
fect after  the  death  of  John,  and  a  clause 
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of  this  nature  will,  by  dtspoBlng  of  sncta  inter- 
mediate estate,  and  thereby  Intercepting  the 
descent  to  the  heir,  clearly  exclude  all  ground 
for  implication.  2  Jarman  on  Wills,  121.  Nor 
am  I  able  to  i>ercelve,  after  an  examination  of 
all  of  the  provisions  of  this  will,  any  contrary 
intention  indicated  by  the  testator.  In  the 
next  preceding  section  of  his  will  be  has  ex- 
pressly given  to  John  a  life  estate  In  the 
lands  devised  by  it,  and  if  he  intended  to  con- 
fer npon  John  a  life  estate  In  the  lands  de- 
vised by  item  7,  he  would  naturally  have 
followed  the  express  language  nsed  in  Item 
6 :  on  the  contrary  he  makes  no  di^msition  In 
section  7  of  any  interest  in  the  land  devised 
by  It,  until  after  the  death  of  John,  and  with 
tbe  prior  estate,  remaining  after  the  gift  to 
Mary,  yet  undisposed  of,  he  In  Item  9  devises 
the  residue  of  his  estate  to  his  executors  In 
trust.  The  executors  were  to  hold  the  estate 
not  otherwise  disposed  of,  and  apply  a  part 
of  the  income  towards  tbe  support  of  John 
and  his  fanUly  during  his  life,  and,  in  my 
opinion.  It  was  the  plain  intention  of  the  tes- 
tator that  bis  executors  and  trustees  should 
take  the  income  from  the  lands  given  to  Mary, 
which  might  accrue  during  tbe  life  of  John, 
and  apply  it  to  the  carrying  ont  of  tbe  trusts 
established  by  the  ninth  paragraph. 

My  conclusion  is  that  the  testator  did  not 
leave  any  estate  in  the  lands  In  question  un- 
disposed of,  and  tbat  we  are  not  justified  In 
raising,  by  Implication,  a  life  estate  in  the 
appellant 

The  decree  below  will  be  affirmed,  with 
costs. 


MAYOR,  ETC.,  OF  JBRSEJY  CITY  v.  BOARD 

OF  EQUALIZATION  OF  TAXES  OF 

NEW  JERSEY  et  ai. 

(Supreme  Court   of   New   Jersey.     March    12, 
1907.) 

1.  Taxation  —  Railboad  Pbofebtt  —  Boabd 
or  Equalization— PowEBB. 

The  board  of  equalization  of  taxes  of  New 
Jersey,  created  by  the  act  of  1905  (P.  L.  1905, 
p.  123),  is  invested  with  jurisdiction  to  de- 
termine whetlier  railroad  property  ia  assess- 
able by  the  local  assessors  as  property  not  used 
for  railroad  purposes. 

2.  SAUB— ASSESSMEN'T. 

Property  owned  by  a  railroad,  which  is 
with  reafionable  diligence  being  put  into  a  shape 
to  l>e  used  for  transportation  purposes,  with  the 
intention  to  so  employ  it  as  soon  as  the  prop- 
erty is  fit  for  such  use,  is  assessable  alone 
by  the  state  board  of  assessors. 
(Syllabns  by  the  Court.) 

Certiorari  by  the  state,  on  the  prosecution 
of  tbe  mayor  and  aldermen  of  Jersey  City, 
to  the  board  of  equalization  of  Texas  of  New 
Jersey  and  others  to  review  an  order  of  such 
board.    Order  affirmed. 

This  writ  brings  up  an  order  of  the  board 
of  equalization  of  taxes  of  New  Jersey.  Tbe 
board  of  tax  assessors  of  Jersey  City  levied 
an  assessment  of  taxes  for  the  year  1905  up- 
on tbe  property  of  tbe  New  York  &  Jersey 


Railroad  Gompany.  Tbe  property  is  describ- 
ed in  the  assessment  as  "Hudson  River  blo<^ 
19,"  and  as  being  the  "right,  title  and  interest 
or  easement  In  tbe  land  on  and  beneath  the 
surface  occupied  by  twin  tunnels  with  shafts 
beginning  at  a  point  about  1035  feet  east  of 
the  easterly  line  of  Provost  street  and  25  feel 
north  of  the  northeriy  line  of  15th  street  pro- 
duced, and  extending  thence  south  S7°  east 
or  nearly  so,  3300  feet  to  the  easterly  bound- 
ary of  Jersey  Oity,  with  machinery  and 
equipment  as  constructed."  This  property 
was  valued  at  $815,000.  This  assessment 
was  taken  by  appeal  to  the  board  of  equall- 
Eation  of  taxes  of  New  Jersey.  That  board 
ordered  that  the  assessment  of  $815,000 
should  be  reduced  to  $43,000,  and  ordered 
that  the  state  board  of  assessors  should  make 
an  assessment  of  such  of  the  property  as  was 
used  for  railroad  purposes.  It  may  be  re- 
marked tbat  tbe  $43,000  retained  was  for  per- 
sonal property,  consisting  of  hydraulic  pumps, 
tools,  derricks,  tanks,  etc  This  order  is 
brought  Into  this  court  by  the  present  writ, 
and  tbe  matter  is  heard  here  upon  a  stipu- 
lation as  to  tbe  facts,  entered  into  by  the 
respective  counsel.  The  substantial  parts  of 
the  stipulation  arb  these:  "The  property  as- 
sessed, except  some  personal  property  al- 
ready mentioned,  Is -a  part  of  a  located  route 
of  the  Hudson  Tunnel  Railroad  C-ompany  in- 
corporated under  the  General  Railroad  Law 
of  New  Jersey  In  the  year  1873.  Said  Com- 
pany acquired  that  part  of  its  route  from 
the  Morris  &  Essex  Railroad  Company  by 
condemnation,  and  was  subsequently  con- 
solidated with  a  simllBr  company  in  New 
York.  Tbe  consolidated  company  partially 
constructed  tunnels  on  the  said  located  route, 
prior  to  the  year  1884.  Tbe  property  and 
franchises  of  said  company  were  afterwards 
sold  under  foreclosure  decree  In  the  Court  of 
Chancery  of  the  state  of  New  Jersey  and  like 
decree  In  the  state  of  New  York,  and  were 
conveyed  through  a  mesne  purchaser  to  the 
New  York  &  Jersey  Railroad  Company,  a 
railroad  corporation  of  the  state  of  New  York, 
which  corporation  on  and  prior  to  January 
4st,  1905,  was  tbe  owner  thereof  and  also  of 
the  right  of  way  for  a  tunnel  railroad  In 
continuation  thereof  to  a  point  on  the  east 
side  of  the  Hudson  river  in  the  city  and  state 
of  New  York,  and  beyond  the  same  up  to  a 
terminal  station  at  the  comer  of  Greenwich 
and  Christopher  streets  in  said  dty,  and  sub- 
sequently obtained  the  right  of  way  for  an 
extension  beyond  said  terminal  station  up 
sixtti  avenue  In  said  dty."  The  route  of  the 
main  stem  of  the  Hoboken  &  Manhattad 
Railroad  Company,  incorporated  under  the 
general  railroad  law  of  the  state  of  New 
Jersey,  was  prior  to  the  date  last  named 
located  with  the  consent  of  tbe  New  York  & 
Jersey  Railroad  Company  upon  said  filed 
route  In  the  state  of  New  Jersey.  Prior  to 
January  1,  1905,  two  tunnels  were  complet- 
ed on  said  filed  route  and  across  the  Hudson 
river  and  up  to  said  terminal  station,  at  tbe 
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corner  of  Greenwich  and  Chriatopber  streets. 
Said  tunnels  are  each  constructed  by  ex- 
cavating under  the  surface  of  the  ground  a 
space  of  about  17  feet  In  diameter,  and  lining 
the  same  with  a  structure  of  steel  and  con- 
crete or  of  brick,  and  concreting  the  roadbed 
for  the  use  of  appellant's  railroad.  A  double 
temporary  construction  track  was  laid  there- 
on, and  workmen  and  materials  were  being 
transported  to  and  fro  in  the  prosecution 
of  the  construction  of  the  railroads  of  the 
said  Hoboken  &  Manhattan  Railroad  Com- 
pany In  New  Jersey,  and  of  the  Sixth  aTenue 
extension  of  the  said  the  New  York  &  Jersey 
Railroad  Company  In  New  York.  Otherwise 
the  said  property  has  sot  been  and  Is  not  be- 
ing used  for  either  the  transportation  of 
freight  or  passengers.  Since  the  enactment 
of  the  statute  for  the  taxation  of  railroad 
and  canal  property  In  1884  down  to  the 
year  1905,  no  local  tax  has  been  assessed 
against  said  real  estate  by  the  mayor  and 
aldermen  of  Jersey  City.  Ever  since  the 
enactment  of  said  statute  for  the  taxation  of 
railroad  and  canal  property,  down  to  and  in- 
cluding tbe  year  1905,  block  19  on  tbe  Jersey 
City  map  has  been  assessed  by  the  state 
board  of  assessors  to  thcf  Morris  &  Essex 
Railroad  Company  (Delaware,  Lackawanna 
&  Western  Railroad  Company,  lessee)  as 
property  used  for  railroad  purposes  outside 
of  tbe  main  stem,  and  no  express  exception 
therefrom  has  ever  been  made  In  tbe  assess- 
ment. As  to  tbe  land  under  water,  the  facts 
are  similar  to  those  passed  on  In  Jersey  City 
v.  State  Board  of  Assessors  (N.  J.  Sup.)  63 
Atl.  21.  Neither  appellant  has  ever  made 
any  return  to  the  state  board  of  assessors, 
nor  has  any  assessment  ever  been  made 
against  either  of  them  by  said  board. 

Argued  at  November  term,  1906,  before 
PORT,  PITNEY,  and  REED,  JJ. 

Robert  Carey  (George  L.  Record,  of  coun- 
sel), for  prosecutor.  Robert  H.  McCarter, 
Atty.  Gen.,  and  Collins  &  Corbln,  for  de- 
fendant railroad  company. 

REED,  J.  (after  stating  the  facts).  Jersey 
City,  the  prosecutor,  first  challenges  the  Juris- 
diction of  the  board  of  equalization  of  taxes 
to  make  the  orAet  In  question.  The  point  of 
attack  seems  to  be  that  tbe  power  of  the 
board  is  confined  to  raising  or  decreasing  the 
amount  of  tax  levied  npon  pn^erty,  but  does 
not  Include  the  power  to  impose  an  assess- 
ment upon  property  not  already  assessed,  or 
to  relieve  assessed  property  entirely  from  as- 
sessment 

To  slate  the  insistence  In  the  language  of 
the  counsel's  brief:  "There  is  no  authority 
vested  in  tbe  board  to  pass  upon  the  question 
whether  or  not  property  Is  taxable  by  the 
state  board  of  assessors  as  distinguished 
from  tbe  local  authorities.  This,  of  course. 
Involves  tbe  question  whether  tbe  board  can 
determine  whether  property  is  by  law  taxable 
or   nontaxable."    The   above   cont^tlon    Is 


rested  upon  tbe  language  of  tbe  act  creating 
the  board.  This  act,  passed  In  1905  (P.  U 
1905,  p.  123),  Is  enUtled  "An  act  to  create 
a  board  for  the  equalization,  revision,  review 
and  enforcement  of  taxes."  The  fifth  section 
of  the  statute  provides  that  "wbere  complaint 
shall  be  made  to  said  board  in  writing  vert- 
fled  by  the  oath  of  any  complainant,  •  •  • 
following  the  assessment  of  property  of  any 
kind,  whether  belonging  to  individuals,  cor- 
porations, railroads  or  canals,  said  board 
shall  have  power  to  review  and  correct  the 
action  of  the  local  assessors  or  other  taxing 
officers,  and  of  all  boards  of  tax  review,  tty 
reducing  or  increasing  such  assessment" 
The  power  thus  conferred.  It  is  pnceived.  is 
to  review  or  correct  tbe  action  of  the  assess- 
or or  other  taxing  officer  or  board  of  review, 
by  reducing  or  increasing  such  assessment  on 
the  application  of  the  pn^erty  owner.  In 
section  3  the  board  Is  equipped  with  au- 
thority upon  complaint  of  any  taxing  dis- 
trict to  examine  as  to  any  property  omitted 
from  assessment  and  to  add  to  the  ratables 
of  such  taxing  district  It  also  provides  that 
the  owner  shall  be  notified  of  the  purpiose 
of  the  board  and  the  opportunity  offered  him 
of  showing  cause  why  the  change  should  not 
be  made.  This  section  confers  upon  the  board 
the  power  to  pass  upon  the  taxability  of 
property.  Indeed,  the  general  authority  to  re- 
view and  correct  by  reducing  or  increasing 
carries  with  It  the  power  to  determine  wheth- 
er property  Is  liable  to  assessment  The  Judg- 
ment of  the  board  is  substituted  for  that  of 
the  assessor  or  the  Inferior  boards  of  review. 
Tbe  assessor  must  pass  upon  tbe  question 
of  what  property  is  subject  to  levy,  and  what 
property  Is  nonassessable.  He  must  pass  ui>- 
on  and  construe,  not  only  the  section  of  the 
act  providing  for  taxation,  but  those  sec- 
tions providing  for  exemption.  He  has  to 
determine  what  constitutes  securities  of  tbe 
United  States,  what  constitutes  bonds  of  the 
state,  county  taxing  and  school  districts.  He 
must  pass  upon  the  question  upon  what  per- 
sonal pro{)erty  taxes  have  been  paid  within 
three  months  preceding  the  Ist  of  May,  in 
another  Jurisdiction.  He  must  decide  what 
properties  of  the  state,  county,  school  dis- 
tricts are  used  for  public  purposes;  what 
property  or  portion  of  property  Is  actually  or 
exclusively  used  for  colleges,  schools,  acade- 
mies, and  seminaries,  and  not  condacted  for 
profit  He  must  determine  how  much  land 
is  necessary  for  the  full  use  and  enjoyment 
of  various  buildings,  and  he  must  determine 
what  constitutes  charitable  institutions.  It 
would  be  strange,  indeed,  if  a  reviewing  body, 
with  the  authority  and  scc^e  which  the  board 
of  equalization  undoubtedly  i)osses8es  to  de- 
termine whether  the  numerous  kinds  of  prop- 
erty claiming  exemption  by  reason  of  their  uee, 
should  not  also  have  the  ability  to  determine 
whether  property  Is  used  for  railroad  pu^ 
poses.  When  that  purpose  lies  at  the  founda- 
tion of  tl:>  method  by  which  such  property 
shall  be  taxed,  I  conclude  that  tbe  board  has 
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the  jnrisdlcUon  wblcli  In  this  instance  it  ex- 
ercised. 

The  next  question  Is  whether  the  property, 
the  taxes  uxion  which  were  removed,  was 
exempt  from  local  assessment  The  tax  act 
of  1903  (P.  L.  1903,  p.  896,  |  8,  par.  8)  classes 
among  property  exempt  from  local  taxation 
all  property  used  for  railroad  and  canal  pur- 
poses, the  taxation  of  which  Is  provided  tor 
by  any  other  law  of  this  state.  The  act 
for  taxation  of  railroad  and  canal  property 
(Gen.  St  p.  3324,  |  1)  enacts  that  all  property 
of  any  railroad  or  canal  company,  not  used  for 
railroad  or  canal  purposes,  shall  be  assessed 
for  taxes  by  the  same  assessors  In  the  same 
manner  and  at  the  same  rate  as  the  taxable 
property  of  other  owners  In  the  same  munic- 
ipal division  or  tax  district.  The  question, 
then,  is  whether  tUs  tunnel  property  Is  to 
be  taxed  by  the  state  board  of  assessors,  or 
by  the  local  assessors.  The  solution  of  this 
question  depends  upon  whether,  within  the 
meaning  of  the  statute,  this  property  can  be 
said  to  be  used  for  railroad  purposes.  From 
the  stipulated  facts  it  appears  that  the  prop- 
erty was  with  reasonable  diligence  being  put 
Into  a  shape  suitable  for  transportation  pur- 
poses for  the  railroad,  with  the  intention  to 
employ  It  for  that  purpose  as  soon  as  it  as- 
sumed a  usable  shape.  The  property  was  in 
the  possession  of  the  railroad  company,  who 
were  using  it  for  that  purpose  alone.  It  is 
true  that  the  company  was  not  yet  transport- 
ing passengers  or  freight  as  a  common  car- 
rier. The  actual  transportation  of  freight 
and  passengers,  however,  is  not  the  only 
use  to  which  railroad  property  is  devoted. 
The  use  of  the  property  for  preparation  for 
railroad  use,  and  for  the  reparation  Incident 
to  transportation,  Is  as  much  a  use  for  rail- 
road purposes  as  is  transportation  Itself. 
Some  physical  convulsion  like  an  earthquake 
might  paralyze  traffic  for  weeks,  yet  no  one, 
I  Imagine,  would  say  that  during  this  period 
of  time  while  the  company  was  rebuilding 
bridges  or  restoring  roadbeds  the  property 
was  nsed  for  any  other  than  railroad  pur- 
poses. In  the  present  case  the  property  tax- 
ed was  used  by  the  railroad.  It  was  used  for 
some  pnrpose.  What  purpose  for  using  it 
other  than  railroad  puri)oses  can  be  attribut- 
ed to  the  company?  The  notion  that  the  ex- 
emption of  such  property  from  local  assess- 
ment rests  alone  upon  the  fact  that  over  It 
cars  are  running,  or  that  It  is  devoted  to  ac- 
tnal  present  use  for  transportation  purposes, 
is  not  recognized  by  our  cases. 

In  United  New  Jersey  R.  R.  ft  Canal  Co. 
T.  Jersey  City,  56  N.  J.  Law,  129,  26  Atl.  13S, 
the  land  assessed  locally  had  not  at  the  time 
of  the  assessment  been  employed  In  the  oper- 
ation of  the  road.  It  was.  In  the  language 
of  the  Chancellor  who  delivered  the  opinion 
In  the  Court  of  Errors,  held  vacant  In  antic- 
ipation of  demand  for  Increased  trackage 
and  other  structures  Incident  to  the  opera- 
tion of  a  branch  road,  and  for  use  in  the  pro- 
of construction  of  elevated  tracks  and 


for  any  other  purpose.  It  was  not  running, 
or  otherwise  used,  for  profit  This  property 
was  held  to  be  exempt.  The  court  further 
defined  the  line  which  separated  taxable 
from  nontaxable  property  by  saying  tliat, 
when  property  with  a  right  of  way  not  used 
for  purposes  incident  to  the  proper  construc- 
tion, maintenance,  or  management  of  the 
railroad,  or  to  the  use  of  It  by  the  corpora- 
tion as  a  carrier  of  goods  or  passengers.  It 
cannot  be  said  to  be  used  for  railroad  pur- 
poses. In  New  Jersey  Junction  R.  R.  v.  Jer- 
sey City,  63  N.  J.  Law,  120,  43  Atl.  577,  a 
10-acre  block  adjoining  a  right  of  way,  with 
no  Improvements  upon  It  and  from  which 
the  railroad  company  derived  no  revenue, 
and  not  used  for  any  purpose  other  than 
railroad  purposes,  was  held  to  be  exempt  be- 
cause held  In  anticipation  of  use  for  rail- 
road purposes.  It  is  true  there  was  a  rail- 
road In  operation  in  each  of  these  cases  up- 
on adjacent  property ;  but  that  fact  seems  to 
have  been  significant  only  In  exhibiting  an  In- 
tention to  use  the  taxed  property,  when  need- 
ed, as  part  of  the  existing  railroad.  The 
property  actually  taxed  was  no  more  In  ac- 
tual use  for  transportation  purposes  than  the 
property  taxed  In  the  present  Instance;  but, 
an  intention  appearing  that  the  property 
should  t>e  devoted  to  railway  purposes  alone. 
It  was  held  exempt  from  local  assessment 
The  same  intentlcm  here  appearing,  I  think 
the  board  of  equalization  were  right  In  re- 
lieving the  property  from  the  tax  Imposed. 

It  may  be  remarked  that  the  fact  that  the 
company  bad  not  returned  the  property  to 
the  state  board  of  assessors  for  assessment 
cannot  affect  the  question  under  discussion. 

There  should  be  an  affirmation  of  the  or- 
der of  the  board. 


In  rs  CENTRAL  R.  CO.  OF  NEW  JERSEY. 

(Supreme  Court  of  New  Jersey.    March  12, 
1907.) 

BvinicNCK— Maps— Pbiuiunabt  Evioercx— 

Necessitt— Eminent  Domain. 

Upon  the  trial  of  an  appeal  from  an  award 
of  appraisers  in  a  proceedfag  to  condemn  land, 
taken  by  a  railroad  company,  it  was  error  to 
admit  an  unproved  map,  showinK  a  route  filed 
by  another  railroad;  and  If  the  map  had  been 
proved.  It  was  error  to  admit  testimony  that  the 
center  line  of  this  route  passed  over  the  prop- 
erty in  question. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  I  1656.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Union  County. 

Proceedings  by  the  Central  Railroad  Com- 
pany of  New  Jersey  to  condemn  land  in 
which  the  Security  Land  ft  Improvement 
Company  and  Benjamin  Meyer  claim  an  in- 
terest From  the  judgment,  the  railroad 
company  brings  error.    Reversed. 

This  writ  of  error  brings  up  a  judgment  of 
the  Union  county  circuit  court,  entered  upon 
a  verdict  rendered  at  the  trial  of  an  Issue 
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framed  to  try  an  appeal  from  an  award  of 
commissioners  appointed  In  a  proceeding  to 
condemn  tbe  land  of  the  Security  Land  ft 
Improvement  Company  and  Benjamin  Meyer. 
The  appeal  la  taken  by  the  Central  Railroad 
Company,  which  company  Instituted  the  pro- 
ceedings for  condemnation.  The  verdict  fixed 
the  value  of  tbe  land  taken  at  the  sum  of 
$11,000. 

Argued  at  November  term,  1906,  before 
Justices  FORT,  PITNEY,  and  REED,  JJ. 

Lindabury,  Depue  &  Faulks,  for  plaintiffs. 
P.  H.  Qilhooly,  for  defendant  Security  Land 
Imp.  Co.  Hood  &  Hood,  for  defendant  Ben- 
jamin M^er. 

REED,  J.  (after  stating  the  facts).  The 
fiT8t  assignment  of  error  Is  directed  to  tbe 
admisElon  in  evidence  at  tbe  trial,  over  ob- 
jection, of  a  map  upon  which  was  repre- 
fsented  a  filed  center  line  of  another  proposed 
railroad.  After  tbe  map  was  tendered  in 
evidence,  and  the  witness  had  said  that  the 
map  was  intended  to  represent  the  filed  cen- 
ter line  of  tbe  Pennsylvania  Railroad  fast 
line,  which  they  expect  to  put  through  tbe 
city,  the  court,  against  objections,  permitted 
this  question,  namely :  "Now,  does  that  cen- 
ter line  pass  through  this  pw^erty?"  The 
answer  was,  "It  does."  The  purpose  of  this 
offered  map,  as  stated  at  the  trial,  was  to 
show  what  the  property  was  adapted  for  in 
tbe  market,  and  what  demand  there  was 
for  It,  and  whether  It  was  property  that 
people  want  or  do  not  want  An  exception 
was  sealed  to  the  admission  of  tbis  map  and 
to  this  testimony. 

Subsequently  a  certified  copy  of  the  de- 
scription of  the  route  of  this  Pennsylvania  & 
Newark  Railroad — ^the  road  already  men- 
tioned— was  tendered  and  then  withdrawn. 
Throughout  tbe  trial,  therefore,  a  copy  of 
the  map  showing  the  center  line  of  this  pro- 
posed new  road  and  tbe  testimony  that  this 
center  line  ran  through  the  property  in  ques- 
tion, was  left  In  evidence.  This  map  was  en- 
tirely unproved,  and  It  was  upon  that  account 
inadmissible.  Its  presence  was  calculated 
to  create  an  impression  upon  tbe  minds  of 
tbe  Jury  that  another  road  was  seeking  a 
way  over  the  locus  in  quo,  and  therefore  that 
tbe  land  was  of  exceptional  value  for  a  rail- 
road route.  But  had  the  map  been  properly 
proved  as  a  filed  right  of  way  of  the  Penn- 
sylvania &  Newark  Railroad  Co.,  no  ground 
for  its  admission  is  perceptible.  No  doubt 
the  landowner  can  show  the  peculiar  avail- 
abllity  of  bis  tract  for  any  use,  including 
that  for  railroad  purposes.  He  can  show  a 
contracted  space  suitable  for  such  purposes, 
how  much  of  such  has  been  already  occupied, 
what  tbe  demand  for  the  remaining  space, 
including  his  own  tract,  will  be  for  such  use. 
He  can  show  all  this  to  exhibit  the  Increase 
In  commercial  value  ■  of  his  property.  Cur- 
rle  V.  Waverly,  etc.,'R.  R.  Co.,  62  N.  J.  Law, 
881-395,  20  Atl.  56,  19  Am.  St  Rep.  452.  It 
woQld  not,  however,  be  tbongbt  for  an  in- 


stant that  a  previous  offer  made  to  an  own- 
er, by  one  who  states  that  be  wished  tbe 
property  for  manufacturing  or  other  purpos- 
es, is  admissible.  Much  less  would  a  mere 
statement  by  a  person  that  tbe  property  was 
desirable  for  such  purposes,  or  that  he  was 
trying  to  purchase  it  for  such  purposes.  Nor 
would  a  simlllar  statement  In  behalf  of  a 
corporation  equipped  with  power  to  take  the 
proi>erty  by  condemnation  be  admissible. 

Now  tbe  filing  of  a  right  of  way  over  land 
is  not  even  an  assertion  that  tbe  corporation 
thinks  so  highly  of  the  land  for  a  railroad 
site  that  It  will  endeavor  to  condemn  it. 
Such  a  filing  is  only  tentative.  The  road  may 
never  be  built,  or,  if  built,  be  constructed 
upon  some  other  route.  Even  If  tbe  filing 
of  tbe  route  was  a  finality  and  compelled  the 
condemnation  of  the  land  or  the  construc- 
tion of  tbe  road  upon  the  filed  route,  unless 
prevented  by  some  superior  claim,  neverthe- 
less the  fact  of  filing  would  be  entirely  ir- 
relevant upon  tbe  question  of  the  valne  of 
tbe  land  in  a  proceeding  by  another  corpora- 
tion to  condemn  it  In  the  present  proceed- 
ing to  condemn,  the  significance  of  the  fact 
that  another  company  had  got  a  right  to  con- 
demn would  mean  only  that  tbe  owner  lAonld 
have  the  value  of  his  land,  but  would  have 
no  force  whatever  in  indicating  what  that 
value  was.  In  tbe  present  trial  upon  the 
condemnatory  proceedings  brought  by  the 
Central  Railroad  Company,  the  question  be- 
ing tbe  value  of  the  land.  It  is  therefore  Im- 
perceptible what  effect  upon  tbe  question  of 
damages  tbe  fact  that  another  company  had 
sought  to  condemn  possesses.  If  the  otber 
company  made  an  offer  for  tbe  land  the  In- 
ference Is  that  they  sbonld  pay  tbe  ascer- 
tained value,  the  very  question  to  be  answer- 
ed in  the  present  trial.  If  the  otber  com- 
pany made  an  offer  it  would  be  inadmissible, 
as  would  an  offer  of  any  other  third  par'y. 
As  a  statement  of  availability  for  railroad 
purposes,  as  already  remarked,  the  filing 
would  be  equally  Inadmissible. 

For  these  reascms,  we  are  of  tbe  opinion 
that  there  was  error  In  admitting  the  map, 
and  the  testimony  of  tbe  witness  that  the 
center  line  marked  upon  It  ran  through  the 
locus  in  quo.  For  this  reason,  the  Judgment 
should  be  reversed. 

We  find  no  error  In  the  other  exceptions. 


PEDRICE  V.  KUBMMBLL  «t  al. 
(Supreme  Court  of  New  Jersey.    March  4.  1907.) 
1.  Courts  —  DisTKiOT    Ooubtb  —  Rbfivevir — 

PHOCEDtTBB. 

Where,  in  serving,  a  writ  of  replevin  issued 
out  of  a  district  coart  the  officer  failed  to  take 
the  goods  into  his  possession,  but  tbe  service  in 
other  respects  was  regular,  tbe  failure  to  show 
by  the  record  or  otherwise  at  the  trial  that  such 
omission  was  directed  in  writing  by  the  plain- 
tiff or  bis  attorney,  as  required  by  section  143 
of  the  district  court  act  (P.  L.  1888,  p.  610), 
did  not  entitle  a  defendant  to  a  nonsuit  who  had 
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appeared  Kcnerally  in  the  suit  before  making  the 

motion. 

2.  Hubbard  and  Wife— Saus  or  Pebsoraltt 

TO  Vfm. 

A  bill  of  sale  of  personal  chattels  giTen  by 
a  husband  to  his  wife  in  the  state  of  Fennayl- 
vania  held  to  be  valid  under  a  statute  of  that 
state  enacted  June  8.  1,887  (P.  L.  Pa.  1887,  p. 
332.  No.  224). 

[EkI.  Note.— Por  cases  in  point,  see  Cent  Dig. 
vol.  2G.  Husband  and  Wife.  |i  229-231.] 

(Syllabus  by  the  Cioart} 

Appeal  from  Passaic  City  District  Conrt 
Action  by  Allda  C.  Pedrlck  against  Henry 
Kuemmell  and  Maiy  Kuemmell.    Judgment 
for    plaintiff,    and    defendants    appeal.    Af- 
firmed. 

Argaed  November  term,  1906,  before 
SWATZB,  TREMGHARD,  and  HBNDRICK- 
SON,  JJ. 

Joseph  H.  Lefferts,  for  appellants.  Lewis 
A.  Allen  and  Andrew  Foulds,  Jr.,  for  ap- 
pellee. 

HENDRIOKSON,  X  This  Is  an  appeal 
from  a  Judgmoit  for  the  plaintiff  In  the  Pas- 
saic City  district  court.  The  action  was  re- 
plevin, and  a  verdict  for  the  plaintiff  was 
directed.  The  plaintiff  is  a  married  woman. 
She  had  conveyed  a  house  and  premises  in 
Passaic  to  the  defendant  Mrs.  Kuemmell, 
where  the  goods  replevied  had  been  left 
The  plalntitf  and  her  husband  had  been  liv- 
ing separately  for  a  few  years  before  this 
suit.  After  a  demand  bad  been  made  in 
writing  upon  Mrs.  Kuemmell  to  deliver  the 
goods  to  plaintiff,  and  the  same  was  refused, 
this  action  was  had  against  Mrs.  Kuemmell 
and  her  husband. 

One  of  the  grounds  alleged  for  error  Is 
the  refusal  of  the  court  to  grant  a  nonsuit 
at  the  close  of  the  plaintiff's  case.  The  ap- 
pellant rests  this  contention  upon  the  fol- 
lowing points,  which  I  will  briefly  discuss: 

1.  The  writ  of  replevin  was  not  lawfully 
executed.  The  officer  did  not  take  the  goods 
Into  his  possession,  but  was  content  to  serve 
the  writ  upon  the  defendant  litce  any  other 
summons.  His  having  failed  In  this,  the 
court  proceeded  to  trial  over  objection  and 
was  without  Jurisdiction.  It  Is  conceded 
that  this  practice  Is  authorized  under  section 
143  of  the  district  court  act  (P.  L.  1898,  p. 
610),  "if  the  plaintiff  does  not  require  the 
delivery  to  him  of  the  property,"  and  If  the 
officer  be  so  directed  In  writing  by  the  plain- 
tiff or  his  attorney.  The  record  does  not 
show  the  want  of  a  direction  In  writing,  but 
the  fact  was  so  stated  on  the  motion.  In 
Hnnton  v.  Palmer,  67  N.  J.  Law,  94,  50  AtL 
S99,  it  was  held  that  such  omission  did  not  in- 
validate the  judgment  where  defendant  ai>- 
peared  and  the  case  was  decided  at  the  trial. 
It  Is  claimed  that  the  present  case  Is  dls- 
tlngnlshable  because  the  defendant  did  not 
appear  without  objection.  The  record  In 
this  case  does  show,  however,  that  the  de- 
fendants appeared  generally,  and  that  the 
objection  was  first  raised  on  the  motion  to 


nonsuit  So  that  unde.  the  case  last  cited 
we  think  the  alleged  irregularity  was  cured. 
But  If  that  were  not  so,  we  thhik  the  pro- 
vision as  to  notice  Is  for  the  protection  of 
the  plaintiff  and  the  officer  only,  and  that 
the  omission  to  take  the  goods  invaded  no 
right  of  the  defendants,  who  were  duly  sum- 
moned, and  that  the  provision  in  question  Is 
not  jurisdictional. 

2.  The  second  point  Is  that  there  was  a 
failure  to  establish  title  to  the  chattels. 
The  question  depends  upon  the  validity  of  a 
bill  of  sale  made  to  plaintiff  by  her  husband 
at  Philadelphia,  Pa.,  where  they  both  resided 
at  the  time,  on  July  21,  1887.  It  Is  con- 
toided  that  such  a  contract  between  husband 
and  wife  was  Invalid  at  law,  and  that  the 
Instrument  is  therefore  void,  and  that  Its 
admission  over  objection  was  error.  It  Is 
conceded,  however,  that  the  lex  lod  most 
govern  the  transaction.  In  connection  with 
this  offer  the  statute  of  Pennsylvania  enacted 
June  8,  1887  (P.  L.  Pa.  1887,  No.  224,  p.  332), 
was  also  offered  and  admitted  In  evidence. 
It  Is  contended  that  this  act  although  ad- 
mittedly enlarging  the  powers  of  a  married 
woman,  did  not  give  to  her  the  power  to  con- 
tract generally;  citing  Appeal  of  Roop,  19 
Atl.  278,  132  Pa.  496,  7  L.  R.  A  211  (1890). 
But  In  a  later  case  ([1893]  Reese  v.  Reese, 
157  Pa.  206,  27  Atl.  703),  that  court  held 
that  a  husband's  voluntary  transfer  to  his 
wife  of  a  judgment  note  belonging  to  him 
passed  a  good  title  to  the  wife  against,  sub- 
sequent creditors,  where  not  made  for  any 
fraudulent  purpose.  This  case  Is  in  point 
we  think,  and  should  be  followed.  See,  also. 
Pepper  &  Lewis'  Dig.  (1898)  18,629,  where 
the  same  doctrine  is  laid  down  as  the  law  of 
Pennsylvania.  In  Woodruff  v.  Clark  &  Ap- 
gar,  42  N.  J.  Law,  198,  It  was  held  that  under 
our  statute  such  a  sale,  unaccompanied  by  pos- 
session, was  invalid  at  law.  But  we  think 
that  under  the  laws  of  Pennsylvania,  as  con- 
strued by  the  courts  of  that  state,  the  bill  of 
sale  was  valid  and  was  properly  admitted  in 
evidence  In  the  court  below.  We  also  think 
there  was  evidence  In  the  case  tending  to 
show  that  the  plaintiff  had  been  in  posses- 
sion of  the  goods  transferred  by  the  bill  of 
sale  for  a  number  of  years  after  It  was  ex- 
ecuted. The  husband  so  testifies.  A  ques- 
tion might  arise  under  the  evidence,  since 
the  defendants  do  not  claim  title  to  the 
goods,  whether  the 'possession  of  the  husband 
during  the  separation  was  not  under  the  clr- 
stances  the  possession  of  the  wife;  but  that 
question  Is  not  now  before  xa,  and  we  do  not 
determine  It. 

8.  Another  point  Is  that  the  court  below 
lost  jurisdiction  because  the  goods  were  not 
shown  to  be  less  than  ^00  in  value,  which 
Is  the  limit  of  the  district  court's  Jurisdiction 
in  replevin.  But  there  was  legal  evidence 
before  the  court  tending  to  prove  that  the 
goods  were  worth  less  than  |300,  and  it 
w.".s  uncontradicted. 

4.  The  remaining  point  Is  that  the  court 
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erred  in  directing  a  rerdlct  for  tlie  plaintiff 
as  to  the  goods  replevied,  including  an  office 
desk  and  chair,  wliicb  tbe  husband  testified 
on  croBs-ezamlnation  were  brongtit  by  him 
in  Passaic  after  his  removal  there  and  were 
bis  property.  If  the  attention  of  tbe  trial 
Judge  had  been  called  to  ttiis  fact  at  the  time 
he  charged  tbe  Jury,  he  would  have  undoubt- 
edly excepted  the  office  desk  and  cbalr  as 
be  did  except  the  leather  couch,  and  double 
harness.  'I'be  counsel  for  tbe  defendant,  In- 
stead of  calling  the  Judge's  attention  to  this 
omission,  raised  only  the  point  that  tbe  ques- 
tion of  action  or  no  action  was  for  tbe  jury, 
and  this*  was  overruled  by  tbe  court  and  an 
exception  taken.  No  other  legal  question  is 
presented  by  the  record,  and,  as  our  review 
under  tbe  act  of  1902  Is  confined  to  legal 
questions  properly  presented,  we  cannot  con- 
sider tbe  point  which  the  counsel  for  the 
defendant  himself  Ignored  at  the  trial. 

The  result  Is  that  tbe  judgment  below  is 
affirmed. 


STATH  V.  SCADUTO. 

(Supreme  C!onrt  of  New  Jersey.    March  4, 
1907.) 

L   HOMIOIDK— BVIOXRCB— THBBATS. 

Upon  the  trial  of  an  indictment  for  man- 
slaughter where  tbe  defendant  claims  tliat  the 
killing  was  In  self-defense,  and  it  has  been 
proved  in  the  case  that  the  deceased  and  the 
defendant  were  in  actual  collision  at  the  time 
of  the  killing,  previous  tlireats  by  the  deceased 
aKainst  the  defendant,  aithouKh  not  communi- 
cated to  tbe  defendant,  are  competent  evidence. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  I  409.1 
2.  Indictment  —  CoHvionoH  or  Lowkb  D«- 

OBEE   OF    OrFENBE— MaHSLAITQBTEB— MlBDE- 
UEANOR. 

Under  an  indictment  for  manslaagbter,  a 
defendant  cannot  l>e  convicted  of  tbe  offense 
set  forth  in  the  fortieth  section  of  the  crimes 
act  of  1888  (P.  L.  p.  806). 
(Syllabus  by  tbe  Court) 

Error  to  Court  of  Quarter  Sessions,  Union 
County. 

Lnlgi  Scadnto  was  oonyicted  of  manslatigh- 
ter,  and  brings  error.  Beversed,  and  a  new 
trial  granted. 

Argued  November  term,  1906,  before  OUM- 
MERE,  C.  J.,  and  QARRISON  and  GARp 
RETSON,   JJ. 

N.  C.  J.  English,  for  tbe  State.  WilUam  R. 
Wilson,  for  defendant 

GARRETSON,  J.  Tbe  defendant  was  con- 
victed of  mansianghter  In  the  Union  quarter 
sessions,  and,  upon  that  conviction,  there  was 
judgment  of  Imprisonment  at  bard  labor  In 
the  State's  Prison  tm  tbe  period  of  three 
years. 

Tbe  plaintiff  in  error  seeks  to  reverse  tbe 
Judgment  for  alleged  errors  In  the  reception 
of  evidence  and  in  the  charge  of  the  court 
It  appeared  in  evidence  that  tbe  defendant 
and  the  deceased,  Lorenz  Forcl,  were  fish 


peddlers,  and  on  the  day  of  tbe  UlUog  wee 
plying  their  business  in  Plalnfield,  and  hap- 
pened to  meet  on  tbe  street  and  engaged  h 
a  wordy  quarrd  in  which  the  decesHd 
threatened  to  fix  tbe  defendant.  Tbey  tli«a 
separated,  but  met  later  on.  and  went  some 
distance  together,  when  they  engaged  in  aa 
encounter  in  which  tbe  deceased  received  i 
fatal  stab  wound  from  some  sharp  Instru- 
ment, and  the  defendant  received  a  pistol 
shot  wound  in  the  mouth.  A  number  of  «1t- 
nesess  testify  as  to  seeing  the  deceased  aod 
tbe  defendant  engaged  in  a  fight,  as  to  tbe 
reports  of  two  shots,  tbe  falling  of  tbe  de- 
ceased, and  tbe  going  away  of  the  defendant 
The  defendant's  testimony  as  to  this  part 
of  tbe  transaction  is  that  tbe  deceased  polM 
out  bis  gun  from  bis  back  pocket  and  shot 
at  the  defendant,  who  then  grabt>ed  him,  and. 
as  they  were  clinched,  tbe  deceased  shot  tbe 
defendant  in  the  right  cheek,  and,  as  he  stot 
him  In  the  right  cheek,  the  defendant  saw 
the  deceased  tiad  a  stiletto,  which  he  tKk 
and  commenced  stabbing  the  deceased.  From 
those  wounds  the  deceased  died.  The  de- 
fendant claims  be  acted  in  self-defaise 

The  first  error  assigned  is  to  the  refusil 
of  tbe  court  to  permit  evidence  to  be  gives  oi 
threats  made  by  tbe  deceased  against  the  de- 
fendant prior  to  tbe  affray  in  which  tlie  de^ 
ceased  was  killed,  which  threats  were  wt 
communicated  to  the  defendant  It  is  stated 
as  a  general  rule  that  threats  by  a  decease 
against  a  defendant  not  communicated  to 
tbe  defendant  cannot  be  received  In  evideace 
on  a  trial  of  the  defendant  for  killing  the  de- 
ceased. 21  Cyc.  819;  11  A.  &  EL  Bnc.  of  U 
(2d  Ed.)  SOS.  There  seem,  however,  to  be 
exceptions  to  tills  rule.  It  Is  thus  stated  bj 
Wliarton  in  bis  Criminal  Evidence  (8th  Ed.j 
t  757:  "If  such  evidence  is  offered  to  prove 
that  the  defendant  had  a  right  to  kill  \lx 
deceased  then  It  Is  irrelevant.  On  the  other 
hand,  if  the  question  Is  as  to  which  part? 
in  tbe  encounter  is  the  assailant  then  it  is 
admissible  to  prove  I>y  tbe  prior  declaratl(xss 
of  tbe  other  that  the  attack  was  one  he  in- 
tended to  make.  Threats  to  this  effect  b; 
tbe  defendant  are  always  admissible^  and  it 
is  properly  held  tliat  there  is  equal  reason, 
supposing  a  collision  between  the  deceased 
and  the  defendant  to  be  first  proved,  for  tbe 
admission  of  threats  by  the  deceased."  It 
is  true  that  by  some  courts  it  has  been  in- 
sisted that  to  make  the  deceased's  tbreaM 
prior  to  the  encounter  admissible  they  mtst 
be  proved  to  have  been  brought  to  the  knowl- 
edge of  tbe  defendant  But  It  Is  dUBcuit  to 
understand  the  reason  why  an  acquaintance 
by  tbe  defendant  with  tbe  deceased's  tlireats 
should  strengthen  tbe  admisalhillty  of  sccb 
threats.  If  tbe  deceased  knew  beforebacd 
that  his  life  was  threatened,  it  might  be 
argued  that  be  should  have  applied  to  tbe 
law  for  redress.  If  be  did  not  know,  aa-1 
was  attacked  without  warning  by  tbe  de- 
ceased, then  proof  of  the  deceased's  hostile 
temper,    whether    sudi    proof    consists  of 


Digitized  by 


Google 


N.J.) 


STATB  y.  SCADUTO. 


909 


preparations  or  declarations,  Is  pertinent  to 
show  that  tlie  attack  was  made  by  the  de- 
ceased. Tbe  qnestion  whether  the  defend- 
ant or  the  deceased  was  the  aggressor  In  the 
fatal  collision  Is  to  be  determined,  and  If  In 
such  case  deceased's  threats  are  admissible 
to  prove  that  deceased  was  the  aggressor,  de- 
fendant's threats  by  the  same  reason  are 
admissible  to  prove  that  the  defendant  was 
the  aggressor.  For  the  purpose,  therefore,  In 
cases  of  doubt  of  showing  that  the  deceased 
made  the  attack,  and,  if  so,  with  what  mo- 
tive, his  prior  declarations  uncommunlcated 
to  the  defendant  that  he  Intended  to  attack 
the  defendant  are  proper  evidence.  And  so 
It  has  been  frequently  held.  They  are,  how- 
ever, inadmissible  unless  proof  be  first  given 
that  there  was  an  overt  act  of  attack,  and 
that  the  defendant  at  the  time  of  the  colli- 
sion was  in  imminent  danger.  Wharton  cites 
Wiggins  V.  State,  98  TJ.  S.  465,  23  L.  Ed.  941, 
and  cases  in  Vermont,  New  York,  Illinois, 
Indiana,  North  Carolina,  Georgia,  Alabama, 
Arkansas,  and  California.  Confining  the  rule 
to  cases  In  which  there  is  evidence  of  an 
actual  collision  between  the  deceased  and 
the  defendant  and  defendant  sets  np  self- 
defense,  we  think  this  evidence  was  compe- 
tent, and  should  have  been  admitted.  The 
refusal  to  admit  it  was  Injurious  error,  and, 
for  that  reason,  this  judgment  must  be  re- 
versed. 

Tbe  seventeenth  assignment  of  error  is 
"because  the  court  charged  the  jury  that  the 
defendant  might  be  convicted  under  the 
fortieth  section  of  the  crimes  act"  (P.  L. 
1898,  p.  806.)  Inasmuch  as  the  defendant 
was  convicted  of  manslaughter,  a  crime 
carrying  with  it  a  more  severe  penalty  than 
that  defined  in  the  fortieth  section,  that  part 
of  the  charge  referred  to  In  this  assignment 
of  errors  was  harmless,  and,  standing  alone, 
would  not  authorize  the  court  to  reverse  the 
judgment;  but  as  it  stands  In  connection 
with  other  errors  for  which  the  Judgment 
must  be  reversed,  a  discussion  of  it  is  per- 
tinent This  assignment  of  error  Is  based  up- 
on a  general  exception  to  the  charge.  It  does 
not  pretend  to  quote  the  part  of  the  charge 
excepted  to  as  it  should,  but  as  we  are  able 
upon  reading  the  charge  to  determine  what 
Is  referred  to,  we  conclude  to  consider  it 

The  court  charged  as  follows:  "But  gen- 
tlemen If  you  find  that  be  Is  not  guilty  of 
manslaughter,  that  Ig  that  he  did  not  use  any 
more  force  than  Is  necessary  to  protect  him- 
self, In  defending  himself,  then  under  the  in- 
dictment there  is  another  consideration  which 
yon  can  take.  Our  criminal  law  provides 
that  if  any  two  or  more  penons  shall  fight 
together,  or  shall  commit  or  attempt  to  com- 
mit an  assault  and  battery  upon  each  other, 
or  shall  be  present  aiding,  assisting,  abetting, 
etc.,  each  of  them  shall  be  g^ullty  of  a  mis- 
demeanor. If,  after  these  two  men  had  their 
wordy  quarrel  In  the  morning,  they  got  to- 
gether and  bad  a  fight  the  law  says  that 
they  are  each  ot  them  guilty  of  assault  and 


battery  upon  the  other,  and  If  you  think 
that  the  state  has  not  proved  that  this  maa 
Is  guilty  of  manslaughter,  and  you  are  satis- 
fled  from  the  evidence  In  the  case  that  these 
two  men  went  out  there  and  had  a  fight 
you  will  be  Justifled  under  the  law  and  under 
the  Indictment  In  bringing  in  this  defendant 
guilty  of  assault  and  battery.  But  if  tbe 
dead  man  was  the  assailant  and  the  defend- 
ant only  used  the  necessary  force  to  enable 
him  to  get  away  from  him,  of  course  that 
would  not  be  assault  and  battery  on  the  part 
of  the  defendant  But  If  they  got  together 
to  settle  their  quarrel  by  a  fight  whether 
they  were  going  to  do  it  with  weapons,  or 
with  the  weapons  which  nature  alone  gave 
them,  that  is,  their  fists,  and  each  one  struck 
the  other,  the  law  says  that  each  of  them  la 
guilty  of  assault  and  battery.  If  you  are  not 
convinced  of  that  1.  e.,  that  the  defendant 
used  more  force  than  was  necessary  to  pro- 
tect himself,  you  can  still  convict  him  of  as- 
sault and  battery  if  you  are  satisfied  that 
they  got  together  for  the  pnrx>ose  of  settling 
their  quarrel  and  had  a  fight" — and  at  the 
end  of  the  charge  said:  "If  they  got  togetho: 
to  settle  their  difference  by  having  a  fight 
and  then  did  have  a  fight,  then  you  can  say 
that  the  defendant  was  guilty  under  the 
fortieth  section  of  the  crimes  act  of  assault 
and  battery."  We  think  the  court  miscon- 
ceived the  effect  of  the  fortieth  section  of 
the  crimes  act  P.  U  1896,  p.  806.  It  Is  as 
follows:  "Any  two  or  more  persona  who 
shall  fight  together  or  shall  commit  or  at- 
tempt to  commit  assaults  and  batteries  upon 
each  other  or  shall  be  present  aiding,  assist- 
ing or  abetting  the  same  either  In  public  or 
a  private  place  shall  be  Jointly  guilty  of  a 
misdemeanor." 

The  Indictment  In  this  case  contains  two 
counts:  The  fint  count  alleges  that  the  de- 
fendant did  feloniously  kill  and  slay  the  de- 
ceased. The  second  count  alleges  that  the 
defendant  did  make  an  assanlt  on  tbe  de- 
ceased with  a  sharp  Instrument  giving  him 
a  mortal  wound  of  which  he  died,  and  so  did 
kill  and  slay  him.  The  offense  aimed  at 
In  section  40,  supra,  seems  flrat  to  have  found 
place  in  our  criminal  law  as  a  separate  of- 
fense in  1876  (P.  L>.  p.  104),  where  it  appears 
as  section  1  in  a  supplement  to  the  crimes 
act  of  1874;  and  section  2  of  that  supplement 
provides  that  upon  the  trial  of  any  indict- 
ment for  the  offense  or  offenses  described 
above,  the  jury  may  render  a  verdict  of  guilty 
or  not  guilty  against  any  one  or  more  persons 
charged  In  the  said  indictment  This  sup- 
plement was  repealed  In  1896,  and  It  does  not 
appear  that  secticm  2  was  re-enacted.  The 
<^ense  defined  in  section  40  Is  a  different 
offense  from  assault  and  battery,  although 
assaults  and  batteries  may  be  Ingredients  of 
It  One  of  the  characteristics  of  this  offense 
Is  that  one  person  alone  cannot  commit  it 
or  be  separately  indicted  for  it  It  is  aimed 
against  two  or  more,  and  tbe  section  says 
that  the  two  or  more  who  engage  In  It  shall 
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be  "Jointly"  guilty  of  a  mlsaemeanor.  It 
seems  not  unlikely  that  section  2  of  the  act 
of  1874  was  purposely  omitted  from  the  act 
of  1888  because  Inconsistent  with  the  first 
section  of  the  act  of  1874;  for  how  could  one 
person  only  be  guilty  of  a  crime  which  re- 
quired at  least  two  to  commit?  If,  on  the 
trial,  the  defendant  had  made  out  a  defense 
which  entirely  excused  him  of  the  crime  of 
manslaughter,  and  so  entitled  him  to  an  ac- 
quittal of  that  charge,  and  necessarily  ac- 
quitted him  of  that  assault  and  battery 
which  is  Involved  in  the  manslaughter,  he 
could  not  be  convicted  of  the  assault  and 
battery  mentioned  In  the  fortieth  section, 
else  he  would  be  thus  subjected  to  a  penalty 
tor  an  offense  for  which  he  had  been  ac- 
quitted. If  the  offense  defined  in  section  40 
has  resulted  In  the  death  of  one  of  the  parties 
engaged,  the  party  which  has  caused  the 
death  must  be  held  liable  for  manslaughter; 
he  cannot  be  proceeded  against  alone  for  an 
offense  which  can  only  arise  when  participat- 
ed in  by  two  at  least,  if  one  of  these  par- 
ticipants Is  dead  by  the  survivor's  act. 

Further,  it  would  Seem  that,  under  an  In- 
dictment under  the  fortieth  section,  the  de- 
fendants could  not  set  up  self-defense  as 
against  each  other.  The  offense  of  that  sec- 
tion seems  to  arise  out  of  a  mutual  agree- 
ment to  fight  together,  and  not  the  fight  which 
may  arise  where  one  unjustifiably  attacks  an- 
other. We  have  examined  the  other  assign- 
ments of  error,  bat  do  not  find  any  substance 
In  them. 

The  judgment  below  Is  reversed,  and  a 
venire  de  novo  awarded. 


SIBGMAN  V.  ELBCTRIO  VEHICLE 
CO.  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4.  1907.) 

1.  CoBPOKATiONS— Dividends— PAYiatNT. 

The  prohibition  of  section  30  of  the  fcen- 
eral  corporation  act  (P.  L.  1806,  p.  286).  that 
"no  coloration  ahall  make  dividends  except 
from  the  surplus  or  net  profits  arising  from  its 
business,  nor  divide,  withdraw,  or  in  any  way 
pay  to  the  stockholders,  or  any  of  them,  any 
part  of  its  capital  stock,  or  reduce  its  capital 
stock,  except  accordinft  to  this  act,"  is  to  be 
read  in  connection  with  the  provisions  of  sec- 
tions 27  and  29,  respecting  a  decrease  of  capital 
stock,  and  deals  with  the  payment  of  a  dividend 
out  of  capital  as  amountiuK  in  effect  to  a  re- 
duction of  capital  stock. 

2.  Sahe. 

While  It  is  a  function  of  the  board  of  di- 
rectors of  a  corporation  to  determine  whether 
net  earninKS  or  surplus  exist  applicable  to  the 
payment  of  dividends,  they  cannot  by  an  er- 
roneous determination  of  this  point  confer  ei- 
ther upon  themselves  or  upon  the  corporation 
the  power  to  make  dividends  out  of  capital. 

3.  Same— Affbovai,  of  Stockholdiibb. 

The  approval  of  a  majority  of  the  stock- 
holders does  not  validate  the  declaration  of 
dividends  out  of  capital. 

4.  Same  —  Illegal      Dividends  —  Recovest 
fbou  directoks. 

Neither  the  directors  nor  a  majority  of 
stockholders  can  waive  the  right  of  the  company 


under  section  80  of  the  general  corporation  ar 
(P.  L.   1896,  p.  286)   to  recover   from  tie  di- 
rectors the  amount  of  dividends   made  out  g( 
capital. 
5.  Same— Revocw  bt  Coubt. 

The  rule  that  courts  will  not  ordinari;. 
interfere  with  the  Internal  management  of  '•.r- 
porations  has  no  application  to  transartkc; 
that  are  ultra  vires  the  company  or  prohiltM 
by  positive  Isw. 
(Syllabus  by  the  Court) 

Appeal  from  Court  of  (Thanoery. 

Bill  by  Richard  Siegman  against  the  Elec- 
tric Vehicle  Company  and  Ra«Jolpfa  H.  Kis- 
sel. From  an  order  of  the  cbancellor  ffl2 
Atl.  941),  defendants  appeaL    Affirmed. 

R.  V.  Llndabury,  for  appellanta.  James  E, 
Howell,  for  respondent. 

PITNEY,  J.  This  Is  an  appeal  from  u 
order  overruling  a  plea  Interposed  by  the  de- 
fendants to  the  complalnanfa  blU  of  oed- 
plaint 

The  defendant  corporation  was  Cormed  m.- 
der  the  general  corporation  act  of  1896  (P.  L 
1886,  p.  277).  '  Complainant,  a  stockbolder 
therein,  seeks  In  behalf  of  himself  and  of 
every  other  stockholder  to  require  the  defend- 
ant Kissel,  who  was  formerly  a  director  ot 
the  company,  to  pay  to  the  company  tlw 
amount  of  certain  dividends  tbat  were  unlaw- 
fully declared  and  paid  out  of  the  capital  ot 
the  company,  basing  his  action  upon  section 
30  of  the  corporation  act  as  construed  by  tbls 
court  in  Appleton  v.  American  Halting  Q), 
65  N.  J.  Eq.  375,  54  AtL  454.  Tbe  biU  seti 
out  that  in  the  year  1889,  while  Mr.  Klsd 
was  a  director,  two  dividends  agsregatiii( 
about  $325,000  were  declared  and  paid,  not 
out  of  the  surplus  or  net  profits  arising  from 
the  business  of  the  company,  but  out  of  its 
capital;  and  that  Mr.  EClssel  voted  to  de 
Clare  these  dividends  with  knowledge  tbit 
they  were  paid  out  of  capital 

The  plea,  without  denying  this,  sets  op 
tbat  In  the  year  1903,  when  the  complalnut 
made  a  demand  upon  the  company  and  10 
directors  and  officers  that  they  should  tUt 
legal  proceedings  against  the  former  dlrecton 
(Including  Mr.  Kissel)  to  recover  the  divi- 
dends in  question,  no  member  of  tbe  board  vt 
directors  who  were  in  office  at  the  time  of 
the  declaration  of  the  dividends  wsls  a  mem- 
ber of  the  board ;  that  the  board  of  1908  n- 
ferred  complainant's  demand  to  a  committee 
for  Investigation  and  report;  that  this  com- 
mittee made  a  thorough  investigation,  and 
thereupon  reported  that  the  claim  of  tbe  con:- 
plaiaant  of  illegaiity  in  the  declaration  of  div- 
idends was  without  substance;  that  In  tbe 
Judgment  of  the  committee  no  action  should 
be  brought  by  the  company  or  in  Its  behalf  to 
recover  back  tbe  dividends;  that  in  their 
opinion  such  an  action  could  not  be  malntaiE- 
ed,  and  that  If  It  could  it  would  be  unfair 
to  the  directors  and  detrimental  to  the  best 
Interests  of  the  company.  The  plea  further 
sets  up  tbat  the  directors  examined  this  n^ 
port  and  the  documents  showing  the  hlstorr 
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and  affairs  of  tbe  company,  and,  being  gatla- 
3ed  from  snch  examination  that  tbe  dlyldenda 
:»mplalned  of  were  reasonably  made,  in  the 
llglit  of  what  was  known  and  believed  at  the 
time  they  were  declared,  that  they  were  de- 
clared fairly  and  in  good  faith,  and  that  it 
nras  not  for  the  interest  of  the  company  that 
suit  should  be  brought,  thereupon  resolved 
:hat  complainant's  demand  be  refused  unless 
and  until  such  suit  should  be  ordered  by  a 
3iaJorlty  In  interest  of  the  sto<^holders  other 
than  the  former  directors,  and  that  unless 
io  ordered  no  suit  should  be  brought  by  the 
wmpany  or  on  its  behalf  to  recover  said 
lividends.  Tbe  plea  further  sets  up  that  aft- 
erwards on  request  of  the  complainant  the 
directors  called  a  meeting  of  tbe  stockholders 
iDd  submitted  to  them  the  question  whether 
>r  not  suit  should  be  brought;  that  at  this 
stockholders'  meeting  the  stock  of  the  former 
llrectora  was  excluded  from  voting,  and  that 
>f  the  stock  actually  voted  124,759  shares 
ivere  against  bringing  suit,  while  only  650 
shares  were  voted  in  favor  of  it.  That  the 
Urectors  and  stockholders  of  the  company  in 
Jius  refusing  to  bring  suit  to  recover  from 
:be  former  directors  (including  Mr.  Kissel) 
any  of  the  dividends  so  declared,  acted  in 
SooA  faith  and  according  to  their  best  Judg- 
in«it  for  the  benefit  of  the  company.  In  the 
K>urt  of  chancery  the  plea  was  overruled,  and 
in  order  made  requiring  the  defendant  to  an- 
swer the  bill. 

Up<m  a  consideration  of  tbe  very  learned 
and  Ingenious  argument  presented  In  this 
K>nrt  in  behalf  of  the  appellant,  it  is  ol>- 
rious  that  its  entire  force  depends  npon  the 
issumed  basis  that  no  question  of  ultra  vires 
irises  with  respect  either  to  tbe  original  act 
^f  declaring  dividends  or  to  the  act  of  the 
present  directors  in  refusing  to  sue.  It  is  In- 
sisted that  the  declaration  of  dividends  is 
Tithln  tbe  power  of  business  corporations; 
:bat  while  they  are  not  to  be  declared  exc^t 
>ut  of  earnings  or  surplus,  it  is  for  the  board 
>f  directors  to  determine  whether  such  eam- 
ngs  or  surplus  exist,  and  if  in  making  such 
letermination  they  reach  a  wrong  conclusion, 
ilther  innocently  or  fraudulently,  their  act 
»nnot  be  said  to  be  ultra  vires;  and  that 
be  action  of  the  present  board  in  refusing 
o  bring  suit  cannot  be  deemed  ultra  vires  be- 
;au8e  tbe  bringing  of  actions  to  redress  in- 
uries  to  the  corporation  is  a  part  of  tbe  in- 
emal  management  of  corporations  peculiarly 
vithin  the  province  of  the  directors. 

It  would  seem  that  a  similar  line  of  argu- 
nent  may  have  t>een  presented  to  the  leam- 
d  vice  chancellor  who  heard  the  cause  be- 
ow;  for,  in  his  opinion,  he  deals  with  the 
igbt  of  the  courts  to  interfere  with  the  man- 
agement of  corporations  In  matters  that  are 
iroperly  within  the  discretion  of  tbe  dlrec- 
orK.  and  where  judicial  interference  is  to  be 
nstifled  only  on  the  ground  that  the  discre- 
lon  ba«  not  been  fairly  exercised.  He  holds 
bat  since  upon  tbe  pleadings  the  right  of  re- 
ovety  against  Mr.  Kissel  is  clear,  some  good 


reason  should  have  been  given  for  not  suing 
him,  and  that  the  plea  is  bad  for  not  giving 
such  reaaoa  Witltout  at  all  disputing  the  co- 
gency of  the  vice  chancellor's  reasoning,  we 
prefer  to  base  our  affirmance  npon  grounds 
that  are  more  fundamental.  In  our  opinion 
the  entire  argument  for  the  appellant  rests 
upon  a  false  basis.  By  the  general  corpora- 
tion act  the  powers  of  directors  to  declare 
dividends  is  limited  to  the  distribution  in  this 
mode  of  tbe  accumulated  profits  of  the  com- 
pany. The  matter  is  regulated  by  section  47, 
which,  prior  to  the  amendment  of  1901  (P. 
L.  1901,  p.  246),  read  as  follows: 

"47.  The  directors  of  every  corporation 
created  under  this  act,  shall,  in  January  in 
each  year,  unless  some  specific  day  or  days 
for  that  purpose  be  fixed  in  its  charter  or 
by-laws,  and  In  that  case  then  on  the  days  so 
fixed,  after  reserving  over  and  above  its  cap- 
ital stock  paid  in,  as  a  working  capital  for 
said  corporation,  such  sum,  if  any,  as  shall 
have  been  fixed  by  the  stockholders,  declare 
a  dividend  among  Its  stockholders  of  the 
whole  of  its  accumulated  profits  exceeding  the 
amount  so  reserved,  and  pay  the  same  to 
such  stockholders  on  demand ;  provided,  that 
the  corporation  may  in  its  certificate  of  in- 
corporation or  In  its  by-laws  give  the  direct- 
ors power  to  fix  the  amount  to  be  reserved 
as  a  working  capital." 

Not  only  are  the  powers  of  the  directors 
thus  limited,  but  the  corporation  itself  is 
disabled  from  making  dividends  from  capital 
except  on  observing  the  formalities  and  pro- 
cedure prescribed  by  the  act  with  respect  to 
tbe  reduction  of  the  capital  stock.  The 
prohibition  is  contained  in  the  thirtieth  sec- 
tion, which  reads  as  follows : 

"30.  No  corporation  shall  make  dividends, 
except  from  the  surplus  or  net  profits  arising 
from  its  business,  nor  divide,  withdraw,  or 
in  any  way  pay  to  the  stockholders,  or  any 
«f  them,  any  part  of  Its  capital  stock,  or  re- 
duce its  capital  stock,  except  according  to 
this  act,  and  in  case  of  any  violation  of 
the  provisions  of  this  section,  the  directors 
under  whose  administration  the  same  may 
happen  shall  be  Jointly  and  severally  lia- 
ble, at  any  time  within  six  years  after  pay- 
ing such  dividend,  to  the  corporation  and  to 
its  creditors  in  the  event  of  Its  dissolution  or 
Insolvency,  to  tbe  full  amount  of  the  dividend 
made  or  capital  stock  so  divided,  withdrawn, 
paid  out  or  reduced,  with  interest  on  the  same 
from  the  time  such  liability  accrued;  pro- 
vided, tliat  any  director  who  may  have  been 
absent  when  the  same  was  done,  or  who  may 
have  dissented  from  the  act  or  resolution  by 
which  the  same  was  done,  may  exonerate 
himself  from  such  liability  by  causing  his  dis- 
sent to  be  entered  at  large  upon  the  minutes 
of  the  directors,  at  the  time  the  same  was 
done,  or  forthvritb  after  he  shall  have  notice 
of  the  same,  and  by  causing  a  true  copy  of 
said  dissent  to  be  published,  within  two  weeks 
after  the  same  shall  have  been  so  entered,  in 


Digitized  by 


(i^oogle 


912 


66  ATLANTIC  BBPOBTBB. 


(N.J. 


a  newspaper  in  the  county  where  the  cori>ora- 
tion  has  Its  principal  office." 

It  will  be  observed  that  this  section  rec- 
ognizes that  the  payment  of  a  dividend  out 
of  capital  amounts  In  effect  to  a  reduction  of 
capital  stock.  It  deals  with  such  a  dividend 
as  only  one  mode  of  reducing  capital,  and  it 
pmblbits  any  such  reduction,  "except  accord- 
ing to  this  act"  The  provisions  referred  to 
In  this  exception  are  those  contained  In  sec- 
tions 27  and  29,  with  reepect  to  a  decrease 
of  capital  stock,  authorizing  it  to  be  done  aft- 
er the  board  of  directors  pass  a  re8oltiti(Hi 
declaring  it  to  be  advisable  and  calling  a 
meeting  of  the  stockholders  to  take  action 
thereon,  the  meeting  to  be  held  after  notice 
to  the  stockholders;  and  If  two-thirds  in  in- 
terest of  each  class  of  stockholders  bavltag 
voting  powers  shall  vote  in  favor  thereof,  a 
certificate  to  that  effect,  duly  authenticated, 
together  with  the  written  assent  of  two-thirds 
In  interest  of  each  class  of  stoclcholders.  Is 
to  be  filed  In  the  office  of  the  Secretary  of 
State,  and  the  certificate  is  to  be  published  for 
three  weeks  successively,  at  least  once  in  each 
week,  in  a  newspaper  published  in  the  county 
in  which  the  principal  office  of  the  corporation 
is  located.  Taking  the  three  sections  togeth- 
er, they  are  designed  to  make  sure,  first,  that 
capital  shall  not  be  reduced  by  indirection 
nor  without  deliberate  and  considered  ac- 
tion taken  for  that  avowed  purpose,  first  by 
tbe  directors  and  afterwards  by  two-thirds  In 
Interest  of  the  stockholders,  each  stockhold- 
er having  reasonable  notice  of  the  meeting 
and  of  tbe  purpose  for  which  it  Is  called; 
and,  secondly,  that  formal  written  evidence 
of  the  action  taken  is  to  be  lodged  with  the 
Secretary  of  State  and  published  In  a  news- 
paper, to  the  end  that  all  the  world  may  be 
apprised  thereof. 

Under  this  statutory  scheme  it  Is  manifest 
that  while  it  is  a  function  of  the  directors 
of  a  corporation  to  determine  whether  net 
earnings  or  surplus  exist  applicable  to  the 
payment  of  dividends,  they  cannot,  by  an 
erroneous  determination  of  this  point,  confer 
either  upon  themselves  or  upon  the  corpora- 
tion powers  that  by  the  corporation  act  are 
withheld,  nor  make  lawful  that  which  the  act 
has  prohibited.  If  this  were  permissible, 
then  by  the  same  logic  a  court  that  Is  called 
upon  to  pass  on  the  question  of  its  Jurisdic- 
tion over  a  given  subject-matter  might,  by 
an  erroneous  determination,  enlarge  Its  juris- 
diction. Some  matters  that  are  ultra  vires 
the  directors  may  be  Intra  vires  the  corpora- 
tion; some  matters  that  are  ultra  vires  the 
corporation  may  be  so,  simply  because  they 
are  unauthorized;  other  matters  may  t>e  ultra 
vires  the  corporation  because  prohibited  by 
law.  The  matter  we  are  dealing  with  comes 
within  the  latter  category.  Not  only  Is  It  not 
within  the  express  or  implied  powers  of  a 
corporation  to  distribute  Its  capital  among 
the  stockholders  in  the  guise  of  dividends  as 
from  profits  but  the  doing  of  this  is  express- 
ly and  with  emphasis  prohibited.     In  Ap- 


pleton  V.  American  Malting  Co.  65  N.  J. 
Eq.  875,  881,  64  Atl.  454,  this  court  pointed 
out  that  the  Impairment  of  capital  resulting 
from  the  nnlavrf ul  payment  of  dividends  not 
only  renders  the  corporation  less  able  to  con- 
duct its  business  and  to  meet  its  obligations, 
but  tends  to  the  injury  of  Innocent  investors 
by  decreasing  tbe  actual  while  increasing  the 
apparent  value  of  the  stock,  and  likewise  to 
the  injury  of  the  very  stockholders  who  In- 
nocently participate  in  the  distribntlon,  be- 
cause they  are  led  to  treat  dividends  as  in- 
come and  expend  them  as  such,  while  in 
truth  they  are  unwittingly  exhausting  their 
principal.  The  prohibition  of  section  30  of 
our  corporation  act  is  addressed,  not  merely 
to  the  directors,  but  to  the  company.  It  is 
the  corporation  that  is  in  plain  language  dis- 
abled from  making  dividends  except  from 
surplus  or  net  profits ;  and  the  personal  lia- 
bility to  make  reetltution  Is  imposed  not 
merely  upon  those  directors  who  vote  to  ap- 
prove the  unlawful  dividend,  but  upon  all 
the  directors  under  whose  administration 
the  same  may  happen,  unless  they  expressly 
dissent  and  cause  their  dissent  to  be  en- 
tered upon  the  minutes  and  to  be  published 
in  a  newspaper  of  the  county  where  the 
principal  office  of  the  corporation  is  locat- 
ed. Manifestly  nothing  less  than  tbe  unani- 
mous voice  of  the  stockholders  can  sanction 
the  violation  of  a  statutory  prohibition, 
even  when  the  prohibition  is  intended  for  the 
protection  of  the  stockholders  only.  Where 
it  Is  intended  for  the  protection  of  tbe  public 
as  well,  or  is  otherwise  dictated  by  pnblic 
policy,  it  Is  not  easy  to  see  Imw  even  the  unan- 
imous consent  of  the  stockholders  may  g^ve 
sanction.  This  question,  however,  is  not  now 
raised. 

It  needs  no  further  argument  to  donoo- 
strate,  as  we  think,  that  the  approval  of  tbe 
unlawful  dividends  by  a  majority  of  the 
stockholders  as  set  forth  in  the  plea  before 
us  does  not  validate  the  declaration  of  the 
dividends  out  of  capital.  And,  for  tbe  same 
reason,  it  follows  that  no  conclusive  efficacy 
can  be  accorded  to  the  resolution  of  tbe 
stockholders  approving  the  action  of  the  pres- 
ent directors  in  declining  to  sue  the  former 
directors  for  restitution.  Conceding  that 
with  respect  to  matters  that  are  by  law  con- 
fided to  the  judgment  of  the  Iward  of  direct- 
ors, their  determination  with  respect  to  tbe 
commencement  of  an  action  may,  under  or- 
dinary circumstances,  be  binding  upon  a 
dissenting  stockholder;  and  that  with  respect 
to  matters  ultra  vires  the  directors  but  Intra 
vires  the  coriraration  the  approval  by  a  ma- 
jority of  the  stockholders  of  the  action  of  tbe 
directors  may  in  some  cases  amount  to  a  rati- 
fication; yet  in  our  opinion  neither  a  board 
of  directors  nor  a  majority  of  stockholders 
can  by  ratification  make  valid  that  which 
the  corporation  itself  is  by  law  prohibited 
from  doing;  nor  can  such  ratification  be  ac- 
complished Indirectly  under  tbe  guiae  of  a 
refusal  to  bring  an  action. 
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In  U.  8.  Steel  Corporation  ▼.  Hodge,  64 
N.  J.  Eq.  807,  811,  54  Ati.  1,  referring  to  a 
by-law  of  the  corporation  that  proTlded  for 
the  BubmlBsion  of  any  contract  of  the  direct* 
ors  to  a  meeting  of  the  stockholders  for 
their  approval,  Mr.  Justice  Van  Syckel, 
8i)eaklng  for  this  court,  said:  "This  by-law 
cannot  amplify  the  powers  ef  the  corporation 
or  operate  to  validate  any  act  ultra  vires  the 
corporation,  but  it  enabled  the  stocltholders 
by  a  majority  vote  to  ratify  any  contract 
which  the  entire  body  of  stoclcholders  or  the 
corporation  might  lavrfully  make."  Section 
30  of  the  corporation  act,  not  only  prohibits 
divideads  from  capital,  but  prescribes  a  di- 
rect method  by  which  the  treasury  of  the 
company  is  to  be  made  whole  at  the  expense 
of  the  parties  responsible.  To  say  that  any 
flnal  discretion  Is  reposed  in  the  directors,  or 
in  the  majority  of  stockholders,  with  respect 
to  waiving  such  a  cause  of  action,  Is  to  say, 
in  effect,  that  the  same  body  may  by  Indirec- 
tion confirm  the  dividends  from  capital 
wbldi  the  law  has  distinctly  prohibited.  It 
is  unnecessary  to  review  the  numerous  cita- 
tions from  text-books  and  reported  cases  to 
which  we  are  referred  by  the  learned  counsel 
for  the  appellants.  Clark  &  Marshall  on 
Corp.  I  644 ;  Morawetz  on  Corp.  S|  244-249; 
Cook  on  Stock  &  Stockholders,  I  750;  4 
Thomp.  on  Corp.  I  4487;  Lord  v.  Governor 
and  Company  of  Copper  Miners,  2  Phillips, 
740,  751;  MacDougall  v.  Oardlner,  1  Chan. 
DIv..  13,  21.  25;  Burland  v.  Barle,  L.  R. 
App.  Cas.  (1902)  83,  93;  Dodge  v.  Woolsey, 
18  How.  (U.  8.)  831,  15  L.  Ed.  401 ;  Hawes  v. 
Oakland,  104  U.  8.  450,  460,  2  L.  Ed.  827; 
Corbns  v.  Gold  Mining  Co.,  187  U.  8.  455,  23 
Sup.  Ct  167,  47  L.  Ed.  256 ;  Leslie  ▼.  Lorll- 
lard,  110  N.  Y.  519,  532,  536,  636,  18  N.  E. 
S63,  1  L.  R.  A.  456;  Gamble  v.  Q.  C.  W.  Co., 
123  N.  Y.  91,  99,  26  N.  B.  201,  9  L.  R.  A.  627; 
Dunphy  t.  Traveller  Newspaper  Ass'n,  146 
Mass.  496,  16  N.  B.  426 ;  BUerman  v.  Chicago 
Jonction  Railways  Co.,  40  N.  J.  Eq.  217,  232, 
23  Atl.  287 ;  Edison  v.  Edison  United  Phono- 
gr&pb  Co..  62  N.  J.  Eq.  620,  29  AtL  196.  Th« 
effect  of  these  anthoritles  is  that  courts  will 
not  In  ordinary  circumstances  Interfere  with 
tbe  Internal  management  of  corporations  act- 
ing within  their  powers;  but  without  excep- 
tion the  same  authorities  recognize,  either  ex- 
pressly or  by  necessary  implication,  that  this 
rule  has  no  application  to  transactions  that 
are  ultra  vires  tbe  company  or  prohibited  by 
positive  law. 

The  order  under  review  should  be  affirmed, 
with  costs. 


KNICKERBOCKER  IMPORTATION  CO.  v. 
STATE  BOARD  OF  ASSESSORS  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1907.) 

1.  cobpobatiors  —  powebs  —  pnbchask    ot 
Stock— Tbeasitbt  Stock. 

Under    tbe    "act    concerning    corporations 
(Revision  of  1896)"  there  Is  an  implied  Krant  of 
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power  to  corporations  to  purchase  shares  of 
their  own  capital  stock  If  such  purchase  is  for 
a  legitimate  corporate  purpose,  out  not  other- 
wise. Held  that,  under  the  circumstances  dis- 
closed by.  the  record,  the  prosecutor  could  not 
acquire  its  own  stock  for  the  purpose  of  creat- 
ing so  called  treasury  stock,  such  purpose  not 
being  a  "legitimate  corporate  purpose." 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  12.  Corporations,  I  1530.1 
2.  Taxation— Fkanchisb  Tax. 

Stock  once  Issued  Is  and  remains  outstand- 
ing within  the  purview  of  the  franchise  tax  act, 
although  owned  by  the  corporation  issuing  the 
same,  until  retired  and  canceled,  as  provided 
by  statute  for  the  reduction  of  capital  stock. 
Knickerbocker  Importation  Co.  v.  Assessors  (N. 
J.  Snp.)  62  Atl.  266.  reversed. 

(Syllabus  by  the  C!ourt.) 

Error  to  Supreme  (3ourt 

Certiorari  by  the  state,  in  the  prosecution 
of  the  Knickerbocker  Importation  Company, 
against  the  state  board  of  assessors  and  otb- 
era  From  an  order  reducing  the  tax  (62 
AtL  266),  defendants  bring  error.  Judgment 
of  the  Supreme  Court  reversed,  and  assess- 
ment affirmed. 

Robert  H.  McOarter,  Atty.  Oen.,  for  plain- 
tiff in  error.  Rnlif  V.  Lawrence,  for  defend- 
ant In  error. 

DIIiL,  J.  The  prosecutor  and  defendant 
In  error  is  a  corporation  under  the  "act  con- 
cerning corporatlona"  The  certificate  of  in- 
corporation, filed  September  21,  1003,  declar- 
ed Its  corporate  purpose  to  be  tbe  importa- 
tion and  sale  of  wlnea  and  liquors,  but  con- 
tained no  power  or  authority  to  purchase,  to 
bold  or  to  reissue  the  shares  of  its  own  capi- 
tal stock,  and  fixed  its  authorized  capital  at 
$600,000.  Upon  the  organization  of  the  com- 
pany, September  26,  1903,  an  agreement  was 
made  between  the  prosecutor  and  the  Caza- 
nove  Champagne  Company,  a  corporation  of 
New  Jersey,  by  which  the  prosecutor  was 
to  take  over  the  assets  (specified  only  as  the 
"rights  and  everything"  of  tbe  Cazanove 
Champagne  Company)  and  undertake  the  lia- 
bilities (neither  spedfled  nor  described)  of 
tbe  latter  company,  and  to  issue,  as  the  con- 
sideration therefor,  its  entire  authorized  cap- 
ital stock,  consisting  of  1,000  shares  of  pre- 
ferred stock,  and  4,000  shares  of  common 
stock,  par  value  $100  each,  which  the  Caza- 
nove Champagne  Company  agreed  to  take 
and  thus  to  pay  for.  As  part  of  the  same 
transaction,  and  provided  for  In  one  and  the 
same  contract,  the  Cazanove  Champagne 
Company  agreed  to  turn  back  at  once  upon 
receipt  of  tbe  Issued  stock  359  shares  of  pre- 
ferred stock,  and  8,869  shares  of  common 
stock,  amounting  at  par  to  $371,800,  for  the 
expressed  purpose  of  assisting  the  prosecutor 
In  procuring  the  necessary  working  capital, 
the  stock  to  be  sold  as  treasury  stock,  full 
paid  and  nonassessable.  The  entire  stock 
was  accordingly  Issued  in  tbe  name  of  and 
delivered  to  the  Cazanove  Champagne  Com- 
pany, In  two  certificates.  These  certiflcates 
were  endorsed  In  blank  by  the  Cazanove 
Champagne  Company,  returned  to  the  prose- 
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cntcnr  and  new  cNrttficates  for  stock  amoont- 
Ing  to  $128,200  issued  to  the  Cazanove  Cham- 
pagne Company.  The  prosecutor,  by  formal 
resolution,  declared  the  whole  Issue  of  $500,- 
000  full  paid  nonassessable,  and  so  reported 
to  the  state,  certifying  the  whole  Issue  as 
fully  paid.  The  $371,800  of  stock  was  enter- 
ed on  the  prosecutor's  books  as  a  surplus  as- 
set, designated  as  full-paid  treasury  stock, 
and  the  $500,000,  the  estimated  value  of  the 
property  thus  purchased,  was  credited  as 
against  the  $500,000  of  stock  issued.  Sub- 
sequently the  prosecutor  sold  258  shares  of 
the  treasury  stock.  Ttie  prosecutor  filed  its 
report  with  the  state  board  of  assessors,  stat- 
ing, as  of  January  1,  1904,  that  its  entire 
Issue  of  $500,000  was  fully  paid,  but  that, 
prior  to  January  1,  1904,  3,460  shares  had 
been  returned  to  the  treasury,  and  claiming 
that  therefore  only  $164,000  of  its  stock  was 
issued  and  outstanding  on  that  day.  The 
state  board  of  assessors  fixed  the  franchise 
tax  at  one-tenth  of  1  per  cent  upon  $500,000 
of  stock  issued.  The  prosecutor  insisted  that 
the  tax  was  Illegal,  "because  stock  which 
has  been  Issued  and  subsequently  returned 
Into  the  treasury  and  accepted  by  Its  board 
of  directors  as  treasury  stock  cannot  be  con- 
sidered as  outstanding,"  and  upon  a  writ  of 
certiorari  the  Supreme  Court  held  according- 
ly that  the  corporation  was  not  taxable  upon 
the  shares  of  its  own  stock  thus  acquired  and 
held  by  it,  and  reduced  the  franchise  tax 
from  $500  to  $154  (62  Atl.  266). 

From  the  foregoing  statement  of  fact  it 
appears  that  there  was,  in  the  first  instance, 
a  binding  subscription  by  the  Cazanove  Cham- 
pagne Company  for  the  full  authorized  stock 
issue  of  $500,000.  This  subscription  fixed 
the  basis  of  the  franchise  tax,  irrespective  of 
the  question  of  the  regularity  or  validity  of 
the  issue.  American  Pig  Iron  Storage  Co.  v. 
State  Board  of  Assessors,  56  N.  J.  Law,  389, 
29  Atl.  160.  Because  the  entire  authorized 
capital  of  $500,000  was  issued  and  delivered 
to  the  Cazanove  Champagne  Company,  the 
prosecutor  was  "taxable  with  respect  to  the 
amount  of  capital  stock  issued  and  outstand- 
ing as  a  fixed  factor,  without  regard  to  the 
purpose  for  which  the  capital  stock  was  is- 
sued or  whether  It  was  issued  for  value  or 
not"  Storage  Battery  Co.  v.  State  Board  of 
Assessors,  60  N.  J.  Law,  66,  at  page  69,  86 
Ati.  1090;  afiOrmed,  61  N.  J.  Law.  289,  41 
Atl.  1117.  The  answer  of  the  prosecutor 
is  that  because  the  corporation  had  acquir- 
ed, by  purchase  or  donation,  all  of  the  origi- 
nal outstanding  issue  of  $500,000  excepting 
stock  of  the  par  value  of  $154,000,  therefore 
the  corporation  was  only  liable  to  be  taxed 
in  the  sum  of  $164.  This  position  of  the 
prosecutor  is  challenged  upon  two  grounds: 
First,  that  the  prosecutor  could  not  legally 
acquire  Its  own  stock,  by  purchase  or  dona- 
tion, for  the  purpose  disclosed  by  the  record, 
because  It  was  not  a  "legitimate  corporate 
purpose":  and,  second,  that  stock  once  is- 
sued remains  outstanding  and  subject  to  the 


franchise  tax  until  retired  and  canceled  in 
the  method  prescribed  by  our  corporation  act 
for  the  reduction  of  capital  stock.  Under  the 
corporation  act  of  1896  there  is  an  implied 
grant  of  i>ower  to  corporations  to  pnrcbase 
shares  of  their  own  capital  stock,  provided 
such  purchase  is  required  for  legitimate  cor- 
porate purposes,  but  not  otherwise.  Chap- 
man V.  Ironclad  Rheostat  Co.,  62  N.  J.  Law, 
497,  41  Atl.  690;Berger  v.  U.  S.  Steel  Cor- 
poration, 63  N.  J.  Sq.  809,  53  AtL  14.  Vice 
Chancellor  Stevens  succinctly  summarizes  the 
decisions  and  illustrates  correctly  the  limi- 
tations of  the  rule.  Oliver  v.  Kahway  Ice 
Co.,  64  N.  J.  Bq.  697,  64  AU.  460.  Therefore 
the  attempt  of  the  prosecutor  to  acquire  iin 
own  stock  was  Ineffectual  unless  for  a  "le- 
gitimate corporate  purpose,"  and  the  bnrdoi 
of  demonstrating  the  Intimacy  of  its  par- 
pose  is  iQK>n  the  prosecutw. 

The  prooft  in  this  case  fall  short  of  smcb 
demonstration.  The  purpose  of  the  prosecu- 
tor in  acquiring  this  stock  Is  manifest,  be- 
cause this  purchase  is  but  a  part  of  an  en- 
tire transaction.  The  organization  of  the 
prosecutor,  the  subscription  by  the  Cazanove 
Champagne  Company,  the  issuance  of  the 
stock  and  the  return  tiiereof  were  all  proTld- 
ed  for  In  the  same  contract,  were  concarrait 
transactions;  the  purpose  of  the  whole  un- 
dertaking being  to  create  so  called  treasury 
stock  and  dispose  of  it  upon  the  representa- 
tion that  It  was  fully  paid  and  nonassessable, 
and  at  a  price  inferentially  below  par,  and 
out  of  the  proceeds  to  provide  working  cap- 
ital for  the  prosecutor.  The  Cazanove  Cham- 
pagne Company  subscribed  for  $500,000  of 
the  stock  of  the  prosecutor.  The  prosecu- 
tor could  not  satisfy  this  obligation  by  ac- 
cepting a  less  value,  either  in  cash  or  prop- 
erty, and  the  Cazanove  Champagne  Company, 
could  not,  even  with  the  consent  or  the 
connivance  of  the  prosecutor,  discharge  itsdf 
of  the  liability  to  pay  its  subscription  in 
full  by  paying  a  less  sum  either  in  m(Hi^  or 
property.  Our  statutes  expressly  forbid  it 
There  is  no  adequate  proof  of  dollar  for  dol- 
lar value  In  the  property  received  by  the 
prosecutor  for  the  stock  issued  therefor.  The 
property  is  described  as  "the  rights  and 
everything"  of  the  Cazanove  Champagne 
Company.  There  is  no  other  description  of 
the  property  or  competent  proof  of  its  tangi- 
bility or  value.  The  allegations  of  assump- 
tion of  liability  by  the  prosecutor  are  not 
evidence,  and  are  of  no  assistance  in  deter- 
mining the  actual  value  received,  because 
there  Is  no  proof  as  to  the  extent  or  sub- 
stantlability  of  the  liability. 

The  transaction  was  practically  this.  The 
prosecutor  issued  $500,000  of  its  stock  to  the 
Cazanove  Champagne  Company,  receiving  cer- 
tain undescrlbed.  Indefinite  rights  which  were 
placed  upon  the  books  of  the  prosecutor  as 
an  asset  at  a  valuation  of  $500,000.  As  part 
of  the  same  transaction,  and  expressly  pro- 
vided for  In  the  contract  the  Cazanove  Cham- 
pagne Company  forthwith  returned  $371,800 
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of  this  Issue  to  the  prosecutor,  retaining  only 
f  128,200  of  stock.  This  appears  to  have  been 
the  net  consideration  for  tlie  property  trans- 
ferred. The  record  lacks  the  facts  essential 
to  a  Judicial  determination  that  this  $128,200 
of  stock  was  fully  paid  and  nonassessable. 
Neverthelees,  if  this  be  granted,  the  position 
of  the  prosecutor,  that  the  Knickerbocker  Im- 
portation Company  thus  acquired  a  bona  fide 
paid-np  capital  of  $500,000  and  a  surplus 
represented  by  $371,800  par  value  of  full-paid 
stock,  cannot  be  sustained.  This  $871,800  of 
book  assets,  capital  and  surplus,  consist  only 
of  the  property  for  which,  stripped  of  all  in- 
direction, the  prosecutor  paid  $128,200  in 
stock.  We  are  not  warranted  by  the  evidence 
in  finding  that  this  growth  of  $128,200  into 
$871,800  of  assets,  a  net  increase  of  $743,600 
in  valuation,  was  a  legitimate  transaction, 
and  one  for  the  accompllsliment  of  which  the 
prosecutor  might  lawfully  acquire  its  own 
stock.  This  increase  of  assets  was  Justified 
only  by  evidence  of  bookkeeping  entries  and 
resolutions  of  the  directors.  Neither  book- 
keeping nor  mere  recitative  language  in  reso- 
lutions of  a  board  of  directors  creating  values 
can  be  accepted  as  the  equivalent  of  the  proof 
of  bona  fide  value  required  by  our  statute 
where  stock  is  Issued  for  property  purchased. 
Judged  by  the  rule  either  of  "good  faith"  or 
"true  ralne"  as  applicable  to  stock  Issues,  the 
proofs  In  this  case  do  not  satisfy  us  of  the  le- 
gality of  this  transaction.  Whether  the  stat- 
ute (P.  L.  1905,  p.  501)  to  which  we  have 
been  referred  has  any  application  to  such  sit- 
uation iB  not  pertinent  to  this  decision.  We 
are  forced  to  the  conclusion  that  the  record 
does  not  d^nonstrate  a  "legitimate  corporate 
purpose"  In  the  subscription.  Issue  and  return 
of  this  stock.  The  law,  therefore,  declares 
such  transactions  invalid.  Morawetz  on  Pri- 
vate Corporations,  i  112  (2d  Ed.).  See  Mary- 
land Trust  Co.  V.  National  Mechanics'  Bank, 
63  Atl.  70, 102  Md.  606.  But  if  we  had  reach- 
ed an  opposite  conclusion,  the  result  would  be 
the  same. 

The  contention  of  the  prosectuor  is  that  the 
amendment  contained  In  the  act  of  1892,  by 
which,  in  the  fourth  section  of  the  act  of 
1884,  the  words  "issued  and  outstanding" 
were  added  to  the  words  "capital  stock," 
changed  tbe  law  and  enabled  the  corporation, 
by  the  acquisition  of  Its  shares  by  purchase 
or  donation,  to  withdraw  such  shares  from 
tbe  class  of  stock  issued  and  outstanding  and 
thus  to  reduce  the  amount  of  the  franchise 
tax  to  the  extent  of  the  shares  thus  acquired. 
This  has  been  otherwise  determined,  and  we 
think  correctly,  by  the  Supreme  Court  De- 
pue,  J.,  said:  "By  several  acts  passed  in 
1878,  1879  and  1885  (Rev.  Supp.  pp.  151,  152), 
incorporated  companies  were  not  empowered 
to  Increase  or  decrease  their  capital  stock. 
In  amending  the  fourth  section  of  the  act  of 
1884  by  the  act  of  1892,  the  words  'Issued  and 
outstanding'  were  Inserted  after  the  words 
•capital  stock,'  with  a  view  to  adapt  that  sec- 
tion more  clearly  to  such  changes  In  the  cap- 


ital stock  of  these  corporations.  This  verbal 
change  in  expression  made  no  material  al- 
teration in  the  meaning  of  tbe  law."  Ameri- 
can Pig  Iron  Storage  Co.  v.  Assessors,  66. N. 
J.  Law,  389,  at  pages  393,  394,  29  Atl.  160, 
at  page  161.  The  "act  concerning  corpora- 
tions" (sections  27,  29,  and  30)  provides  for 
the  method  of  retiring,  reducing  or  decreasing 
capital  stock.  It  throws  certain  safeguards 
about,  and  Imposes  certain  restrictions  upon 
such  changes  and  alterations  in  the  corporate 
organization,  requiring  certain  proceedings  on 
the  part  of  both  directors  and  stockholders, 
and  notice  by  publication,  and  expressly  pro- 
viding against  the  release  from  liability  of 
stockholders  for  unpaid  stock,  and  .igainst 
the  release  from  obligations  of  the  corpora- 
tion to  the  state.  In  Siegman  v.  Electric  Ve- 
hicle Co.,  decided  at  this  term  of  this  court 
(not  yet  officially  reported)  65  Atl.  910,  Mr. 
Justice  Pitney,  speaking  for  this  coort,  and 
referring  to  the  reduction  of  capital  stodc 
In  connection  with  sections  27,  29,  and  30  of 
the  "Act  concerning  corporations  (Revision 
of  1896),"  P.  li.  1896,  pp.  285,  286,  says: 
"Taking  the  three  sections  together,  they  are 
designed  to  make  sure,  first,  that  capital  shall 
not  be  reduced  by  Indirection  nor  without 
deliberate  and  considered  action  taken  for 
that  avowed  purpose,  first  by  the  directors 
and  afterwards  by  two-thirds  In  Interest  of 
the  stockholders,  each  stockholder  having 
reasonable  notice  of  the  meeting  and  of  the 
purpose  for  which  It  is  called ;  and,  secondly, 
that  formal  written  evidence  of  the  action 
taken  is  to  be  lodged  with  the  Secretary  of 
State  and  published  In  a  newspaper,  to  the 
end  that  all  the  world  may  be  apprised  there- 
of." Irrespective  of  the  prohibitions  con- 
tained in  section  30  of  tbe  corporation  act 
the  creation  by  the  Legislature  of  a  precise 
method  by  which,  under  certain  conditions, 
stock  may  be  retired  and  canceled,  Is  a  clear 
expression  of  an  intention  that  such  corpora- 
tion shall  accomplish  this  same  result  in  no 
other  way. 

A  parity  of  reasoning  Is  found  In  those 
cases  which  hold  that  tbe  effect  of  a  separate 
act  of  the  Legislature  providing  for  the  or- 
ganization of  a  class  of  corporations,  or  cor- 
porations with  certain  powers.  In  ways  and 
under  conditions  Inconsistent  with  or  dif- 
ferent from  those  prescribed  by  the  "act  con- 
cerning corporations,"  Is  to  prohibit  their 
organization  under  the  "act  concerning  cor- 
porations." Richards  v.  Dover,  61  N.  J.  Law, 
400,  39  AU.  705 ;  Domestic  Telegraph  &  Tele- 
phone Co.  V.  Newark,  49  N.  J.  Law,  344,  8 
Atl.  128;  Montdalr  Military  Institute  v.  As- 
sessors, 65  N.  J.  Law,  516,  47  Atl.  558.  The 
prosecutor  could  not  avoid  Its  liability  to  the 
state  to  pay  a  franchise  tax  based  upon  tbe 
stock  Issue  of  $500,0(X)  by  corporate  In-buylng 
of  its  own  stock.  Stock  once  Issued  is  and 
remains  outstanding  until  retired  and  cancel- 
ed by  the  method  provided  by  statute  for 
the  retirement  and  cancellation  of  capital 
stock ;  and  the  words  "retirement"  and  "can- 
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cellatlon,"  wherever  used  In  the  francblse 
tax  act  or  in  the  amendment  of  that  act  In 
the  Laws  of  1906  to  which  we  have  been  re- 
ferred (P.  L.  1906,  p.  31) ,  must  be  Interpreted 
to  mean  permanent  retirement  and  actual 
cancellation  by  the  method  and  in  full  com- 
pliance with  the  provisions  of  the  statute. 

The  original  assessment  by  the  state  board 
of  assessors  was  lawfully  made,  and  should 
be  affirmed,  and  the  judgment  of  the  Supreme 
Court  should  be  rcTeised. 


TOLCHESTER  BEACH  IMP.  CO.  OF  KENT 

COUNTY  V.   SCHARNAGL. 
(Court  of  Appeals  of  Maryland.    Feb.  16,  1907.) 
1.  Cabbiess  — Passed  GEBS  —  PxBSONAL     In- 

JDBIES— Act  of  Emplot£s. 

A  carrier  must  protect  a  passenger,  and.  It 
he  is  unjustifiably  assaulted,  arrested,  or  Im- 
prisoned by  the  carrier's  servants  or  axeats 
while  actin);  within  the  scope  of  their  dnty,  the 
carrier  is  liable. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dlir. 
vol.  9,  Carriers,  i  1123.] 
2l  Afpeai^-Questions  of  Fact— Wbioht  of 

evidencb. 

The  appellate  court  is  not  the  Judge  of  the 
weixht  of   the   evidence,  .  but  can   only   decide 
whether,  assuming  it  to  be  true,  It  is  sufficient 
to  support  the  averments  in  the  pleadings. 
8.  Cabbiebs— Pabsenoebs— Pebbonal   Irju- 

BIKS— AonOHS— EVIDBNOB. 

Ejvidence,  in  an  action  by  a  passenger  to 
recover  for  assault,  arrest,  and  imprisonment  by 
the  carrier's  agent,  considered,  and  held  suffi- 
cient to  take  the  case  to  the  jury  on  the  ques- 
tion whether  the  oSen&e  was  committed  by  an 
agent  of  the  carrier  while  acting  within  the 
scope  of  his  employment. 

Appeal  from  Superior  Court  of  Baltimore 
City;  Henry  Stockbrldge,  Judge. 

Action  by  Joseph  Schamagl,  by  his  father 
and  next  friend,  August  Schamagl,  against 
the  Tolchester  Beach  Improvement  Company 
of  Kent  County.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Argued  before  BRISCOE,  PEARCB,  BOYD, 
SCHMUCKER,  BURKB,  and  ROGERS,  JJ. 

James  P.  Gorter,  for  appellant.  John  H. 
Grill  and  Thomas  G.  Hayes,  for  appellee. 

BURKE,  J.  This  Is  an  action  for  tres- 
pass for  assault,  false  arrest,  and  Imprison- 
ment The  declaration  alleges  that  on  the 
10th  of  July,  1905,  the  plaintiff,  Joseph  Schar- 
nagl,  purchased  a  ticket  from  Baltimore  to 
Tolchester  and  return,  and  became  a  passen- 
ger on  the  defendant's  steamboat  Louise; 
that  at  said  time  the  defendant  was  a  com- 
mon carrier  of  passengers  and  navigated  the 
Patapsco  river  and  Chesapeake  Bay  between 
the  city  of  Baltimore  and  Tolchester  in  Kent 
county;  that,  while  a  passenger  on  said 
steamboat  en  route  to  Tolchester,  the  plain- 
tiff was  violently  seized  and  arrested  by  a 
servant  and  agent  of  the  defendant,  and 
taken  from  the  cabin  of  said  steamboat  and 
confined  in  a  lockup  on  said  steamboat ;  that 
the  said  plaintiff,  when  arrested  as  afore- 
said, was  demeaning  himself  quietly  and  or- 


derly with  the  other  ladies  and  gentlemoi 
who  were  of  his  party,  and  upon  inquiry 
made  of  said  servant,  as  he  was  being  taken 
from  the  cabin  to  the  lockup,  why  be  was 
arrested,  the  only  answer  given  him  was  that 
it  was  all  right;  that  the  plaintiff,  after  be- 
ing placed  In  said  lockup  and  kept  there  for 
some  time,  was  released,  and  then  Informed 
that  a  mistake  had  been  made,  and  be  was 
not  the  person  intended  to  be  arrested;  that 
his  arrest  aforesaid  was  witnessed  by  a  large 
number  of  passengers  who  were  oa  said 
steamboat,  and  by  said  arrest  and  oontine- 
ment  in  said  lockup  he  was  greatly  mortified 
and  humiliated  and  suffered  great  mental 
pain  and  anguish,  and  was  otherwise  dam- 
aged. The  defendant  pleaded  the  general  is- 
sue, and  the  case  was  tried  upon  the  Joinder 
of  issue  upon  that  plea,  and  resulted  in  a 
Judgment  for  the  plaintiff,  from  whl<di  this 
appeal  was  taken. 

One  exertion  only — ^tbat  to  the  ruling  of 
the  court  upon  the  prayers — is  presented  by 
the  record.  It  Is  not  disputed  that,  at  the 
time  of  the  commission  of  the  wrongs  com- 
plained of,  the  defendant  was  a  common  car- 
rier, and  that  the  plaintiff  was  a  passenger 
for  hire  aboard  Its  steamboat  Louise,  as 
stated  In  the  declaration.  The  relation  of 
passenger  and  carrier  being  shown  to  exist 
between  the  api)ellant  company  and  Jos^h 
Schamagl,  the  law  Imposed  upon  the  car- 
rier a  primary  duty  to  protect  him  during  tbe 
existence  of  that  relation,  and  If  he  were  un- 
justifiably assaulted,  or  arrested,  or  Impris- 
oned whilst  that  relation  continued,  by  the 
servants  or  agents  of  the  carrier,  wblle  act- 
ing within  the  scope  of  their  duty,  the  car- 
rier would  be  liable.  This  proposition  is  so 
firmly  settled  in  this  state  and  elsewhere  tbat 
it  seems  needless  to  quote  authorities  to  sup- 
port it  In  B.  &  O.  R.  R.  Co.  v.  Cain,  81  Md. 
105,  81  Atl.  801,  28  L.  R.  A.  688,  which  was 
an  action  for  false  Imprisonment  wberein 
it  appeared  that  the  plaintiff  was  arrested 
and  Imprisoned  whilst  a  passenger  by  order 
of  the  defendant  conductor,  this  court,  speak- 
ing through  Judge  McSherry,  said:  "If  tbe 
plaintiff  had  been  guilty  of  no  breach  of  tbe 
peace,  his  arrest  at  the  instance  of  the  con- 
ductor was  unlawful,  and  having  been  made 
In  the  defendant's  depot  whilst  the  plaintiff, 
a  passenger,  was  still  entitled  to  be  protect- 
ed against  assaults  and  injuries  by  tbe  de- 
fendant's own  employgs,  If  wrongfully  made 
by  or  at  the  request  of  the  defendant's  own 
servants  whilst  they  were  in  and  about  the 
performance  of  their  prescribed  duties,  the 
master  would  be  liable."  In  Central  Railway 
Company  v.  Peacock,  69  Md.  262,  U  Atl.  70a. 
9  Am.  St  Rep.  425,  tbe  court  said:  '^'be 
Supreme  Court  of  the  United  States,  in  New 
Jersey  Steamboat  Company  v.  Brockett,  121 
U.  S.  645,  7  Sup.  Ct  1039,  30  L.  Ed.  1049.  de- 
cided imequivocally  tbat  tbe  carrier  of  pas- 
sengers must  protect  his  passengers  from 
the  violence  of  tbe  carrier's  employes,  as 
also  from  that  of  other  passengers;  bat  tbei* 
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ts  nothing  in  the  decision  In  conflict  with  the 
doctrine  that  to  render  the  carrier  liable  the 
employs  must  be  at  the  time  acting  In  the 
employment  of  the  railroad,  and  within  the 
line  of  his  duty,  and  the  decision  assmnefl 
that  the  party  is  a  passenger  when  Injured, 
for  that  was  the  fact  In  the  case."  The 
statement  of  the  law  by  this  conrt  is  In  har- 
mony with  direct  decisions  In  other  Jurisdic- 
tions. Indianapolis  R.  Co.  t.  Cooper,  33  N. 
B.  219,  6  Ind.  App.  202;  Dnggan  v.  B.  &  O. 
R.  R.  Co.,  159  Pa.  248,  28  Atl.  182, 186,  89  Am. 
St.  Rep.  672. 

Schamagl  being  a  passenger  for  hire,  and 
the  defendant's  duty  towards  him  being  es- 
tablished, we  will  now  inquire  whether  there 
Is  found  in  the  record  evidence  tending  to 
proTe  the  allegations  of  assault,  arrest,  and 
imprisonment  found  in  the  declaration.  Up- 
on this  branch  of  the  case,  the  testimony,  as 
usual,  is  conflicting,  but  with  the  weight  and 
credibility  of  the  evidence  this  court  has 
notblng  to  do;  those  matters  being  commit- 
ted by  the  law  to  the  sole  and  exclusive  Jndg- 
ment  of  the  Jury.  The  question  which  this 
Gonrt  is  called  upon  to  decide  is  this:  As- 
suming the  evidence  offered  by  the  plaintiff 
to  be  true.  Is  it  legally  sufllclent  to  support 
the  averments  of  the  narr.?  The  appellee, 
Joseph  Schamagl,  testlfled  that  he  was  a 
resident  of  Baltimore  City ;  that  at  the  time 
of  the  institntlon  of  the  suit  he  was  20  years 
of  age;  that  on  the  afternoon  of  the  10th  of 
July,  1906,  he  purchased  a  ticket  at  the  of- 
fice of  the  defendant  company  on  Light  street 
In  Baltimore  City  for  a  trip  by  the  defend- 
ant's steamboat  Louise  to  Tolchester;  that 
after  getting  bis  tlclsets  he  went  aboard  the 
boat ;  that,  after  the  boat  had  gotten  a  little 
distance  pass  Ft  McHenry  on  its  way  to 
Tolchester,  the  wrongs  complained  of  were 
committed,  and  are  thus  described  by  the 
appellee  in  bis  testimony:  "Just  about 
abreast  of  Ft.  McHenry,  as  I  was  standing 
with  this  company  of  mine  listening  to  a 
party  playing  on  the  piano,  and  a  few  other 
company,  but  not  of  mine,  singing,  and  I  was 
standing  there  thinking  of  nothing,  when  here 
comes  this  ofllcer  up  and  grabs  me  by  the 
ceck  and  wrist.  And,  as  he  takes  me  to  the 
steps,  I  says,  'What's  the  trouble?'  and  he 
says:  'Never  mind  what's  the  trouble.  You 
come  with  me.'  He  goes  down  on  the  deck 
below,  and  that  Is  where  these  witnesses  were 
standing.  They  don't  see  me  put  in  the  lock- 
up. It  was  a  dark  place,  and  he  unlocked  the 
door  and  throws  me  in  as  If  I  was  a  dog.  I 
was  in  there  15  or  20  minutes.  I  don't  know 
whether  the  officer  went  out  or  not,  but  he 
came  back  and  unlocked  the  door,  and  as  he 
unlocked  It  he  grabbed  hold  of  me.  He  stood 
there  and  looked  at  me,  and  he  said:  'Ain't 
yoa  the  gentleman  I  put  off  this  boat  for  be- 
ing drunk  this  morning?'  And  I  said:  'You 
mast  be  mistaken.'  And  he  said:  'Don't 
contradict  me  that  way.  Let  me  see  your 
ticket'  And  I  showed  him  tlie  ticket,  and 
then  be  released  me,  and  I  went  up  on  deck. 


And  as  I  was  on  deck  every  now  and  then 
I  could  hear  a  person  say:  fTbere  goes  the 
young  gentleman  that  was  put  in  the  lock- 
up.' How  would  anybody  else  like  to  be  done 
that  way?"    Record,  4. 

This  testimony  as  to  the  assault  and  ar- 
rest is  corroborated  by  four  witnesses  who 
were  present  end,  if  true,  a  most  unwar- 
ranted and  hnmiliating  outrage  was  commit- 
ted upon  the  plaintiff.  The  evidence  shows 
that  this  maltreatment  was  inflicted  ui)on 
the  plaintiff  by  John  Freeburger,  and,  in  or- 
der to  hold  the  appellant  liable  for  his  act, 
the  plaintiff  was  bound  to  prove,  under  the 
principles  stated,  to  the  satisfaction  of  the 
Jury:  First,  that  Freeburger  was  an  em- 
pIoy6  of  the  defendant ;'  and,  secondly,  that 
be  was  acting  within  the  scope  of  his  duty 
as  such  empIoy&  The  testimony  shows  that 
Freeburger  occupied  a  dual  capacity  on  the 
boat  He  was  commissioned  by  the  Gover- 
nor, as  a  policeman,  under  section  403,  art 
23,  Code  Pub.  Gen.  Laws  1904,  for  the  pro- 
tection of  the  appellant's  property,  and  for 
the  preservation  of  peace  and  good  order  on 
its  premises.  He  was  recommended  to  the 
Governor  for  appointment  by  the  appellant 
his  compensation  was  paid  by  it  and  he  was 
dischargeable  by  it  in  the  manner  pointed 
out  by  section  407  of  that  article.  He  under- 
took the  enforcement  of  all  rules,  orders, 
and  regulations  of  the  appellant  among  the 
passengers  on  the  boat,  and  as  special  offi- 
cer he  enforced  all  orders,  rules,  and  regula- 
tions that  the  company  might  promulgate  and 
communicate  to  him  connected  with  the  prop- 
er deportment  of  passengers.  This  state  of 
facts  was  amply  sufficient  to  have  taken 
the  case  to  the  Jury  upon  the  question  as 
to  whether  be  was  acting  at  the  time  as  an 
employd  of  the  appellant,  and  was  within  the 
scope  of  his  employment  Tolchester  Beach 
Co.  T.  Stelnmier,  72  Md.  817,  20  Atl.  188,  8 
L.  B.  A.  846;  Deck  v.  B.  &  O.  R.  R.  Co.,  100 
Md.  168,  69  Atl.  650,  108  Am.  St  Bep.  809 ; 
B.  &.  O.  R.  R.  Co.  V.  Deck,  102  Md.  669,  6*^ 
Atl.  968. 

The  first  second,  and  third  prayers  of  the 
plaintiff,  which  will  be  set  out  in  the  report 
of  the  case,  are  based  upon  correct  legal  prln- 
dples,  and  submitted  the  case  fairly  to  tbe 
Jury.  The  defendant's  first,  second,  and  third 
prayers  sought  to  withdraw  the  case  from 
the  consideration  of  the  Jury,  and  were  prop- 
erly refused.  There  was  no  evidence  to  sup- 
port the  hypothesis  of  the  defendant's  fourth 
prayer,  and  for  this  and  other  reasons  It 
was  rightly  rejected.  The  defendant's  fifth, 
sixth,  seventh,  eighth,  and  ninth  prayers, 
which  were  granted,  put  its  defense  fully 
before  the  Jury.  The  fifth  prayer  was  most 
favorable  to  the  defendant  and  announced 
a  principle  which  we  are  not  to  be  under- 
stood as  approving. 

Finding  no  reversible  error  in  the  rulings, 
the  Judgment  will  be  affirmed. 

Judgment  affirmed,  with  costs  to  the  ai>- 
pellee. 
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JOHNSON  et  ux.  t.  JOHNSON  et  aL 
(Court  of  Appeals  of  Maryland.    Feb.  14,  19OT.) 

1.  Tmai/— Taking  Quxstion  rsoic  Jubt— Re- 
rusAL  OF  Rkqtjest—EJxception— Waiver. 

At  the  conclusion  of  plaintiffs'  case,  de- 
fendants asked  the  court  to  withdraw  one  of 
the  issues  from  the  consideration  of  the  Jury 
because  no  evidence  legally  sufficient  had  been 
offered  by  plaintiffs.  'Hiis  was  refused,  and  de- 
fendants proceeded  with  their  rase  and  examined 
a  number  of  witnesses.  Held,  that  by  so  do- 
ing they  lost  the  benefit  of  their  exception. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
VOL  46.  Trial,   {{  980,  981.] 

2.  AppEAir-QnEsnoMS  of  Fact— Suffioikiiot 
OF  Evidence— Vekdicts. 

The  appellate  court  cannot  review  the  find- 
ing of  a  jury  on  matters  of  fact,  but  is 
limited  to  the  inquiry  whether  there  is  suffi- 
cient evidence  to  warrant  submission  to  the 
jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  {{  8912-3916.] 

8.  WIIX8  —  Amendment —Testamentabt  Oa- 

pacitt— Burden  of  Proof. 

In  proceedings  under  a  caveat  to  *  will 
in  which  the  capacity  of  testator  to  make  «  will 
is  in  issue,  the  burden  is  on  the  caveators. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  S{  101-110.] 

4.  Same— Question  for  Jurt. 

The  standard  or  test  of  testamentary  ca- 
pacity is  a  matter  of  law,  but  whether  such 
capacity  exists  is  for  the  jury. 

[Bid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  {  768.] 

5.  Same  —  Testamentary  Oapacitt— iNaARB 
Delusion. 

To  avoid  a  will  on  the  ground  of  delusion 

of  the  testator,  the  delusion  must  be  an  insane 

delusion,  and  the  will  must  be  a  product  of  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 

vol.  49,  Wills,  §f  78-81.] 

6.  Same  —  Testamentary  Capacity —Insane 
Delusion  —  Probate  —  Trial  —  Instruc- 
tions. 

In  a  contest  over  the  probate  of  a  will 
alleged  to  have  been  executed  under  an  insane 
delusion  of  the  testator,  the  court  should  ^ve 
the  jury  a  legal  definition  of  insane  delusion, 
and  instruct  them  as  to  the  circumstances 
under  which  it  would  render  the  will  invalid. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  S  780.] 

7.  Same— Sufficiency  of  Evidence. 

Evidence  in  a  contest  over  the  probate  of 
a  will,  on  the  ground  that  it  was  executed  un- 
der an  insane  delusion,  considered,  and  held 
sufficient  to  take  the  case  to  jury  on  the  ques- 
tion of  insane  delusion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  S  142.] 

8.  WrrNBBSES  —  Competency  —  Contest  of 
Will— Wife  of  Testator. 

Acts  1904,  p.  1168,  c.  661,  disqualifying 
a  party  to  a  cause  against  executors,  etc.,  of 
a  decedent  as  a  witness,  docs  not  disqualify 
a  mother  appearing  as  the  next  friend  of  her 
children  in  proceeding  to  contest  the  will  of  her 
husband  from  testifying  as  to  his  testamentary 
capacity,  as  she  is  not  a  party  within  the  mean- 
ing of  that  act 

[E5d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  60,  Witnesses,  {  323.] 

9.  Wills  —  Amendment— Testamentary  Ca- 
pacity—Insane Delusion- Evidence. 

In  proceedings  to  contest  a  will  as  execut- 
ed under  an  insane  delusion  as  to  testator's 
wife,  evidence  as  to  the  institution  of  divorcs 


proceedings   by    the   testator    is   admissible    as 
showing  hostility  to  his  wife. 

Appeal  from  Circuit  Court,  Wicomico  Ooun- 
ty;  Charles  F.  Holland  and  Henry  Lloyd, 
Judges. 

Proceedings  by  Joshua  F.  Johnson  and  oth- 
ers to  establish  the  will  of  Wilmour  M.  Jolin- 
son.  Caveat  flled  by  Leland  J.  Johnson  and 
Olive  C.  Johnson  by  Mary  Johnson,  their 
next  friend.  Caveators  appeal  from  a  rallns 
of  the  court    Affirmed. 

Argued  before  BRISCOE,  PEARCE,  BOYD, 
BURKE,  and  SOHMUCKER,  JJ. 

Joabua  W.  Miles,  for  appellants.  Gordon 
Tnll  and  Robert  Moss,  for  appellees. 

BURKE,  J.  This  appeal  brings  up  for  re- 
view certain  rulings  of  the  circuit  court  for 
Wicomico  county  made  during  the  trial  In 
that  court  of  Issues  Involving  the  validity 
of  the  last  will  and  testament  of  Wilmour 
M.  Johnson.  The  record  presents  ten  ex- 
ceptions for  our  consideration — one  to  the 
competency  of  Mary  Johnson,  the  procbeia 
ami  of  the  Infant  caveatcJl-s,  seven  to  the 
admissibility  of  evidence,  and  two  to  the  rul- 
ing of  the  court  upon  the  prayers.  It  appears 
from  the  record  that  on  the  30th  day  of 
September,  1906,  Leland  J.  Johnson  and  Olive 
C.  Johnson,  Infant  children  of  Wilmour  M. 
Johnson,  by  their  mother  and  next  friend, 
flled  in  the  orphans'  court  for  Somerset  coun- 
ty a  caveat  to  a  paper  writing  which  pur- 
ported to  be  the  last  will  of  their  father, 
who  had  died  In  the  month  of  August,  1905. 
leaving  surviving  him  a  widow,  Mary  John- 
son, and  six  children,  four  by  a  former  mar- 
riage, and  the  two  infant  caveators,  both  of 
whom  are  of  tender  age.  The  alleged  will 
\jas  dated  the  6th  of  December,  1904,  and 
was  admitted  to  probate  by  the  orphans'  court 
for  Somerset  county  on  the  8th  day  of  Au- 
gust, 1905.  By  It  the  whole  estate  of  the 
testator  was  devised  and  bequeathed  to  the 
four  children  by  his  former  marriage.  Upon 
the  application  of  the  caveators,  the  orphans' 
court  sent  four  issues  to  the  circuit  court 
for  Somerset  county  to  be  tried  by  a  jury. 
The  first  issue  related  to  the  signing  and 
attestation  of  the  will;  the  second  to  the 
knowledge  and  understanding  by  the  testator 
of  Its  contents  at  or  before  the  time  of  its 
execution;  the  third  to  bis  testamentary 
capacity  at  the  time  of  making  the  will ;  and 
the  fourth  whether  its  execution  was  procur- 
ed by  undue  Influence  exercised  over  him. 
The  case  was  first  removed  to  the  circuit 
court  for  Worcester  county  for  trial,  and  sub- 
sequently, upon  the  suggestion  and  affidavit 
of  the  defendants,  was  sent  to  the  circuit 
court  for  Wicomico  county,  In  which  court, 
upon  trial  had,  the  Jury  found  for  the  cavea- 
tees  on  the  first,  second,  and  fourth  issues, 
and  upon  the  third  issue,  that  of  testamentary 
capacity,  they  found  their  verdict  for  tte 
caveators.  Ftom  the  rulings  of  the  court, 
which  will  be  later  considered,  the  caveators 
have  prosecuted  this  appeal. 
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At  fbe  conclusion  of  the  caveators'  case,  the 
court,  at  the  Instance  of  the  defendants,  di- 
rected a  verdict  In  their  favor  upon  the  first, 
second,  and  fourth  Issues.  The  defendants 
at  that  time  also  asked  the  court  to  with- 
draw the  third  Issue  from  the  consideration  of 
the  Jury,  upon  the  ground  the  caveators  had 
offered  bo  evidence  legally  sufilclent  to  show 
that  the  testator  at  the  time  of  the  execution 
of  the  win  was  not  of  sound  and  disposing 
mind  and  capable  of  executing  a  valid  deed  or 
contract  This  prayer  was  refused  by  the 
court,  and  this  ruling  constitutes  the  appel- 
lants' sixth  exception.  After  the  rejection  of 
the  prayer  the  appellants  proceeded  with 
their  case,  and  examined  a  number  of  wit- 
nesses. By  so  doing  they  lost  the  benefit  of 
this  exception.  Barabasz  v.  Kabat,  91  Md. 
53,  46  Atl.  337.  This  prayer  was  again  offer- 
ed at  the  conclusion  of  the  whole  case,  and 
was  again  refused  by  the  court,  to  which 
ruling  the  appellants  excepted,  and  this  ex- 
ception, together  with  that  taken  to  the  grant- 
ing of  the  caveators'  first  and  second  prayers, 
presents  the  main  and  important  questions  In 
tue  case,  which  are:  First,  does  the  record 
disclose  evidence  legally  sufficient  to  have 
taken  the  case  to  the  Jury  upon  the  Issue  of 
testamentary  capacity?  Was  their  misdirec- 
tion of  law  In  either  of  the  two  prayers 
granted  at  the  instance  of  the  caveators?  In 
the  consideration  of  the  first  question  It  must 
be  borne  In  mind  that  this  court  has  no 
power  to  review  the  finding  of  the  Jury  upon 
matters  of  fact.  The  caveatees  Introduced  a 
number  of  witnesses  who  testified  to  the 
capacity  of  the  testator  to  make  a  valid  will, 
but  the  Jury  disregarded  this  evidence,  and 
we  have  no  power  to  review  their  finding 
upon  that  question.  If  upon  the  whole  rec- 
ord there  was  evidence  legally  sufficient  to 
have  Justified  the  trial  court  in  submitting 
the  case  to  the  jury  upon  the  Issue  of 
mental  capacity,  we  have  no  power  to  dis- 
turb the  verdict  In  the  case  of  Hiss  v. 
Walk,  78  Md.  446,  28  Atl.  400,  where  the 
court  had  under  consideration  a  prayer  which 
sought  to  withdraw  the  case  from  the  con- 
sideration of  the  Jury  upon  the  ground  that 
there  was  no  evidence  legally  sufficient  to 
show  that  the  will  In  that  case  was  procured 
by  undue  influence.  Judge  McSherry,  in  the 
course  of  his  opinion,  used  this  language, 
which  is  strictly  applicable  to  tbe  question  we 
are  now  considering:  "As  an  appellate  conrt 
we  cannot  review  the  finding  of  the  Jury 
upon  matters  of  fact,  nor  can  we  pass  upon 
the  comparative  weight  of  the  conflicting 
evidence  submitted  to  them.  If  no  error  of 
law  has  been  committed  by  the  inferior  conrt 
In  any  of  Its  rulings,  the  verdict  of  the  jury, 
whether  right  or  wrong,  Just  or  unjust,  and 
even  though  It  be  directly  against  and  In  the 
very  teeth  and  face  of  the  preponderance  of 
tbe  evidence,  cannot  be  interfered  with  here; 
and  there  is  no  power  lodged  elsewhere  to 
set  aside  tbe  verdict,  except  with  the  Judge 
befor*  whom  tbe  case  was  tried  below."    We 


are  therefore  limited  to  tbe  Inquiry  as  to 
whether  there  Is  to  be  found  in  this  case 
evidence  legally  sufficient  to  have  warranted 
the  conrt  In  submitting  to  the  Jury  the  ques- 
tion of  the  testamentary  capacity  of  Wllmour 
M.  Johnson  at  the  time  of  the  making  of  the 
will  in  controversy.  The  proof  of  mental 
unsoundness  of  the  testator  at  that  time 
rested  upon  the  caveators,  and  they  were 
bound  to  establish  to  the  satisfaction  of  the 
Jury  that  the  mind  of  the  testator  was  Im- 
paired to  that  degree  which  In  legal  con- 
templation rendered  his  act  Invalid.  Tbe 
standard  or  test  of  testamentary  capacity  Is 
a  matter  of  law,  and  Is  to  be  determined 
or  defined  by  the  court  for  the  guidance  of 
the  Jury  in  reaching  a  decision  In  a  given 
case.  Whether  the  evidence  In  the  case  meas- 
ures up  to  that  standard  is,  as  a  general  rule, 
a  matter  of  fact,  to  be  decided  by  the  Jury. 
In  this  case  no  question  Is  made  as  to  the 
general  mmtal  soundness  of  Wllmour  M. 
Johnson.  On  the  contrary,  it  is  conceded 
that  he  was  mentally  sound  upon  all  subjects, 
except  the  one  upon  which  the  validity  of 
his  will  was  assailed,  vie.,  an  Insane  delu- 
sion as  to  the  Illegitimacy  of  bis  two  Infant 
children,  the  caveators  In  this  case.  The 
subject  of  delusion  has  been  under  considera- 
tion In  a  multitude  of  cases  both  in  this 
country  and  in  England,  and  It  has  been  uni- 
formly held  that  to  avoid  a  will  upon  that 
ground  the  delusion  must  be  an  Insane  delus- 
ion, and  that  the  will  was  tbe  product  of 
that  delusion.  If  Johnson  was  the  victim 
of  an  Insane  delusion  at  the  time  be  made 
his  will,  there  can  be  no  doubt  that  the  will 
ought  to  have  been  stricken  down,  because 
it  Is  clear  upon  all  the  facts  in  tbe  case  that 
it  was  the  immediate  product  of  that  delu- 
sion. It  was  the  duty  of  the  court  to  have 
given  the  Jury  a  legal  definition  of  an  Insane 
delusion,  and  to  have  instructed  them  as  to 
the  circumstances  under  which  it  would  have 
rendered  the  will  invalid.  This,  we  think, 
was  properly  done  by  the  granting  of  the  de- 
fendants' ninth  prayer,  and  the  plaintiffs' 
first  and  second  prayers.  By  the  ninth  pray- 
er of  the  defendants  the  Jury  were  Instruct- 
ed that  if  they  believe  that  Wllmour  M. 
Johnson  had  opinions  with  respect  to  his 
wife  and  her  conduct  towards  him  which 
were  extravagant  and  eccentric,  or  even  un- 
founded, yet  if  the  Jury  found  that  at  the 
time  he  made  his  will  he  possessed  the  de- 
gree of  capacity  described  In  the  defraidants* 
seventh  prayer,  and  that  the  provisions  of 
his  will  were  made  by  him  In  accordance 
with  his  own  Judgment  and  choice  as  to  the 
disposition  of  his  property,  uncontrolled  by 
any  insane  delusions,  then  their  verdict  should 
be  for  tbe  defendants  on  the  third  issue,  and 
that  the  meaning  of  insane  delusion.  In  its 
legal  sense,  is  "a  belief  in  things  Impossible, 
or  a  belief  In  things  possible,  but  so  Improb- 
able under  the  surrounding  circumstances 
that  no  man  of  sound  mind  could  give  them 
credence."    By  tbe  first  prayer  of  the  cavea- 
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ton  tbe  Jury  were  told  tbat  if  Wilmonr  H. 
Jobnson  labored  under  an  Insane  delusion  as 
defined  In  defendants'  ninth  prayer  as  to  tlie 
character  and  fidelity  of  his  wife,  Mary 
Johnson,  and  the  paternity  of  tbe  said  Le- 
land  J.  Jobnson  and  Ollre  C.  Johnson,  and 
labored  under  the  Insane  delusion  that  the 
said  caveators  were  not  his  children,  but 
were  tbe  children  of  some  one  or  more  other 
persons,  and  that  be  executed  the  last  will 
and  testament  offered  in  evidence  under  tlie 
influence  and  control  of  such  delusion,  and 
would  not  have  so  disposed  of  his  property, 
to  the  prejudice  of  the  said  Leland  J.  John- 
son and  Olive  C.  Johnson,  If  bis  mind  had 
been  free  from  such  delusions,  then  they  must 
find  for  the  plaintiffs  on  the  third  issue,  and 
to  prove  whether  such  delusions  were  insane 
and  of  a  permanent  character  it  is  compe- 
tent for  tbe  Jury  to  take  into  consideration 
evidence  of  hostility,  if  any  there  was,  to  his 
wife  and  tbe  said  children;  and  by  the 
caveators'  second  prayer  they  were  Instruct- 
ed tbat  if  Wilmour  M.  Johnson  labored  un- 
der an  insane  delusion  as  defined  In  defend- 
ants' ninth  prayer  which  affected  his  mind  In 
the  disposition  of  bis  property  by  the  will  in 
evidence,  and  tbat  but  for  tbe  Influence  of 
said  delusion  the  said  will  would  not  have 
been  made  by  him,  then  they  should  find  for 
the  plaintiffs  upon  tbe  third  issue  as  to  bis 
testamentary  capacity  at  the  time  of  execut- 
ing tbe  will,  although  the  Jury  should  be- 
lieve that  the  said  Jobnson  conducted  his 
ordinary  business  with  shrewdness  and  ap- 
parent discretion,  and  did  not  make  any  ex- 
hibition of  Insanity  to  many  persons  who 
were  brought  in  contact  with  him.  These 
prayers  announced  the  correct  principles  of 
law  upon  tbe  only  issue  left  for  tbe  decision 
of  tbe  Jury. 

Assuming  for  the  moment  tbat  Mrs.  John- 
son was  a  competent  witness,  was  there  evi- 
dence legally  sufficient  from  which  the  Jury 
might  have  found  that  the  testator  lacked 
testamentary  capacity  within  the  meaning 
of  those  prayers?  The  testimony  on  the 
part  of  the  jdaintiffs  showed  the  marriage 
of  Mary  Jobnson  to  the  testator  In  1808,  and 
that  they  lived  together  about  two  years; 
that  during  that  time  two  children,  tbe  In- 
fant plaintiffs  In  this  case,  were  bom  to 
them;  that  for  some  time  after  bis  marriage 
and  after  the  birth  of  the  first  child  they 
lived  happily  together;  tbat  he  was  proud 
and  fond  of  his  wife  and  child;  that  Mrs. 
Johnson  was  a  faithful  and  chaste  wife,  but 
that  some  time  after  her  pregnancy  with 
the  second  child  her  husband's  manner  and 
conduct  towards  her  changed,  he  became 
abusive  to  her,  charged  her  with  uncbastity, 
denied  the  paternity  of  tbe  children,  treated 
her  with  such  barshness  that  she  was  obliged 
to  leave  him;  that  he  instituted  divorce  pro- 
ceedings against  her,  refused  to  be  convinced 
of  his  wife's  chastity  and  the  intimacy  of 
the  children,  displayed  towards  them  feelings 
of  great  bostility  and  aversion,  and  finally 


excluded  them  from  all  participation  In  his 
estate,  solely  because  of  his  belief  in    hia 
wife's  uncbastity  and  his  children's  Illegiti- 
macy.   If  tbe  plaintiffs'  evidence   be    true. 
there  was  absolutely  nothing  In  tbe  conduct 
of  bis  wife  to  Justify  or  warrant  such  a  be- 
lief on  bis  part    Such  a  state  of  facts  -was 
sufficient  to  have  taken  the  case  to  the  ixtij, 
under  the  prayers  to  which  we  have  referred, 
upon  tbe  question  of  insane  delusioa.     In 
Bell  V.  Lee,  28  Grant,  Ob.  R.  U.  C.  60.  where 
the  question  of  Insane  delusion  as  to  tbe  Il- 
legitimacy of  a  child  was  under  considera- 
tion, the  court  approved  the  doctrine  stated 
by  Sir  James  Hannen  in  Braughton  v.  Knight. 
8  Pro.  &.  Dlv.:     "It  is  unfortunately  not  a 
thing  unknown  to  parents,  and  in  Justice  to 
women  I  am  bound  to  say  that  it  Is  more 
frequently  the  case  with  fathers  tlian  moth- 
ers that  they  take  unduly  harsh  views  of  the 
character  of  their  children,  sons  especially. 
That  is  not  unknown.    But  there  is  a  limit 
beyond  which  one  feels  that  It  ceases  to  be 
a  question  of  harsh,  unreasonable  Judgment 
and  character,  and  that  the  repulsion  whi(A 
a  parent  exhibits  towards  one  or  more   of 
his  children  must  proceed  from  some  mental 
defect  In  himself.    It  Is  so  contrary  to  the 
wbole  current  of  human  nature  that  a  man 
should  not  only  form  a  harsh  Judgment  of 
bis  children,  but  that  he  should  put  tliat  in- 
to practice  so  as  to  do  them  Injury,  or  de- 
prive them  of  advantages  which  most  men 
desire  above  all  things  to  confer  upon  their 
children.    I  say  there  Is  a  point  at  which 
such  repulsion   and  aversion  are  In  them- 
selvesevidenceof unsoundness Inmind."    The 
court  In  Bell  v.  Lee,  supra,  held  that  a  fixed 
and   unalterable  conviction  on   the  part   of 
the  testator  that  bis  child  was  illegitimate 
was  evidence  of  an  Insane  delusion,  when  It 
appeared  tbat  there  was  not  a  scintilla  of 
evidence  to  support  such  a  belief.    In  Mid- 
dledltch  V.  Williams,  45  N.  J.  Bq.  734,  17  Atl. 
820,  4  L.  R.  A.  738,  in  which  case  tbe  doc- 
trine of  Bell   V.  Lee,  supra,  was  approved, 
the  court  said:    "If  one,  without  evidence  of 
any  kind,  imagines  or  conceives  something  to 
exist  which  does  not  in  fact  exist,  and  which 
no  reasonable  person  would  In  tbe  absence  of 
evidence  believe  to  exist,  then  It  is  manifest 
that  the  only  way  in  which  his  irrational  be- 
lief can  be  accounted  for  is  that  it  is  the 
product   of   mental    disorder.    Delusions   of 
this  kind  can  he  accounted  for  upon  no  rea- 
sonable theory  except  that  they  are  creations 
of  some  derangement  of  the  mind  In  which 
they  originated."    In  tbe  case  of  Seamen's 
Friendly   Society  v.  Hopper,  33  N.   Y.  GZi, 
Denio,  C.  J.,  in  tbe  course  of  his  opinion, 
said:    "If  a  person  praslstently  believes  sup- 
posed facts,  which  have  no  real  existence  ex- 
cept in  bis  perverted  Imagination,  and  against 
all  evidence  and  probability,  and  conducts 
himself,  however  logically,  upon  the  assimip- 
tlon  of  their  existence,  he  Is,  so  far  as  they 
are  concerned,  under  a  morbid  delusion ;  and 
delusion  in  that  soise  la  insanity.    Such  a 
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person  t8  eBsentlally  mad,  or  Insane  on  those 
subjects,  although  on  other  subjects  he  maj 
reason,  act,  and  speak  like  a  sensible  man." 
In  Brown  t.  Ward,  63  Md.  387,  36  Am.  Rep. 
422,  this  court  said:  "Hostility  and  averslcHi 
to  those  who  are  bonnd  to  one  by  the  ties 
of  kindred  and  blood  are  admitted  as  proof 
upon  the  question  of  Insanity,  not  alone  be- 
cause there  exists  such  hostility,  but  because 
It  is  altogether  without  cause  or  based  upon 
some  delusion.  The  aversion  of  one  person 
to  anotbOT  Is  by  Itself  no  proof  of  Insanity; 
but  coupled  with  the  fact  that  It  Is  without 
cause,  or  Is  founded  upon  some  delusion,  it 
may  be."  Upon  the  authority  of  these  cases, 
and  there  are  many  others  to  the  same  effect, 
we  are  of  opinion  that,  assuming  the  eyldenc* 
offered  by  the  plaintiff  to  be  true,  which  the 
court  must  be  bound  to  do  in  passing  upon 
the  defendants'  fifth  prayer,  which  sought 
to  take  the  case  from  the  Jury,  the  question 
of  the  testator's  capacity  to  execute  the 
will  was  properly  left  to  the  Jury. 

We  will  now  consider  the  exceptions  taken 
to  rulings  upon  questions  of  evidence,  and 
what  we  have  said  upon  the  main  issue  In 
the  case  will  dispense  with  any  extended 
discussion  of  many  of  these  exceptions.  The 
first  and  ninth  exceptions  are  to  the  com- 
petency of  Mrs.  Johnson  as  a  witness,  upon 
the  ground  that  she  Is  a  party  to  the  cause, 
and  therefore  is  an  incompetent  witness  un- 
der Acts  1904,  p.  1168,  c.  661.  Mr.  Poe,  in 
his  work  on  Practice  (fourth  edition)  In 
commenting  upon  this  act,  says:  "Inasmuch 
as  the  object  of  the  statute  [chapter  661,  p. 
1168,  Acts  1904]  is  to  remove  the  pre-exist- 
ing dlsQualiflcatlons  from  interest  In  the  sub- 
ject and  object  of  the  suit,  and  to  enlarge 
and  extend,  and  not  to  restrict  the  compe- 
tency of  persons  to  testify,  it  Is  not  to  be 
interpreted  In  such  a  way  as  to  make  incom- 
petent persons  who  prior  to  its  ];)assage  were 
competent  or  could  liave  been  made  such." 
Mrs.  Johnson  Is  not  a  party  to  the  case 
within  the  meaning  of  the  evidence  act 
This  is  definitely  settled  In  the  case  of  Tra- 
hem  V.  Colbum,  63  Md.  IDS.  The  second, 
third,  and  fifth  exceptions  relate  to  the 
evidence  of  witnesses  who  were  called  to 
prove  the  facts  to  which  we  have  referred 
as  constituting  evidence  of  Insane  delusion. 
There  was  therefore  no  error  In  the  ruling 
upon  those  exceptions.  The  court  was  right 
in  its  ruling  upon  the  fourth  exception.  It 
was  proper  to  show  the  Institution  of  pro- 
ceedings for  divorce  as  evidence  of  the  tes- 
tator's hostility  to  his  wife,  and  there  is 
nothing  in  the  record  to  show  that  the  pro- 
visions of  Act  1890,  p.  842,  c.  318  (C!ode  Pub. 
Gen.  Laws  1904,  art.  85,  {  66),  were  not  ful- 
ly complied  with.  Miller  v.  Matthews  and 
Klrkland,  8T  Md.  474,  40  Atl.  176. 

There  was  no  Injury  done  the  appellants 
by  the  ruling  upon  the  seventh  exception, 
as  the  testimony  sought  to  be  introduced  had 
been  substantially  put  before  the  Jury  in  the 
previous  evidence  of  the  witness  Brown.    If 


It  be  assumed  that  the  teettmony  proposed  to 
be  offered  under  the  eighth  exertion  would 
be  admissible  In  the  usual  cases  of  contest  In- 
volving testamentary  capacity.  In  this  case, 
wh»'e  there  Is  no  pretense  that  the  testator 
was  in  the  slightest  degree  influenced  by  the 
fact  sought  to  be  provoi,  but  where  It  Is 
perfectly  clear  that  the  will  was  the  product 
of  his  belief  in  his  wife's  infidelity  and  in 
the  illegitimacy  of  her  Infant  children,  the 
production  of  such  testimony  would  be  not 
only  irrelevant,  but  would  be  calculated  to 
mislead  the  Jury. 

Finding  no  error  of  law  in  any  of  the  rul- 
ings appealed  from,  they  will  be  affirmed. 

Rulings  affirmed,  and  cause  remanded. 


AMBRIOAN  BONDING  CO.  OF  BAI/TI- 
MORE]  V.  BNSBT. 

SAMB   T.  OHANDI<E]B. 

(Court  of  Appeals  of  Maryland.    Feb.  16,  1907.) 

L  Pbincipai.  and  Agent— Authobity  Oon- 

FEBBED  ON  Agent. 

A  salesman  of  a  firm  placed  In  the  hands 
of  an  attorney  a  claim.  The  attorney  ad- 
vised the  firm  of  the  fact,  and  of  institution  of 
bankruptcy  proceedings  against  the  debtor,  and 
requested  proof  of  the  claim,  together  with  a 
fee.  The  firm  proved  the  claim  and  trans- 
mitted the  amount  required.  A  bond  was  exe- 
cuted to  indemnify  the  debtor  for  damages,  if  the 
seizure  under  bankruptcy  proceedings  against 
him  was  wrongfully  made.  The  bond  was  exe- 
cuted for  the  firm  by  the  attorney,  as  at- 
torney. Thereafter  the  marshal  demanded  a 
bond  of  indemnity,  and  the  attorney  wrote  the 
firm  for  anthority  to  procure  a  bond,  and  re- 
quested it  to  date  the  letter  giving  the  au- 
thority back  BO  as  to  cover  the  bond  already 
given.  The  firm  replied  by  letter  which  au- 
thorized the  attorney  to  execute  for  it,  as 
attorney,  any  bond  that  might  be  necessary  to 
procure  an  order  "to  seize  and  hold"  the  prop- 
erty of  the  bankrupt.  Beld,  that  the  letter  au- 
thorised the  attorney  to  obtain  a  bond  to  in- 
demnify the  marshal  and  to  contract  with  the 
surety  to  protect  it  from  liability. 
2.  Evidence  —  PBESuuFTionB  —Genuineness 

or  Letteb  Received  in  Due  Ooubsb. 
An  attorney  wrote  to  his  client,  a  partner- 
ship, for  anthority  to  do  a  particular  act,  and 
received,  in  due  conrse  of  mail,  a  letter  pur- 
porting to  be  signed  in  the  firm  name.  A  wit- 
ness testified  that  the  letter  was  signed  by  an 
employe  who  had  charge  of  the  business  with 
which  the  letter  dealt.  Held,  that  the  letter 
was  presumptively  the  letter  of  the  firm. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Bvidence,  |  92.] 

Appeals  from  Superior  Court  of  Baltimore 
City;    Henry  Stockbridge,  Judge. 

Separate  actions  by  the  American  Bonding 
Company  of  Baltimore  against  liOuisa  En- 
sey,  executrix  of  Lot  Ensey,  deceased,  and 
by  the  same  plaintiff  against  Alexander  W. 
Cuandlee,  surviving  partner  of  the  firm  of 
Charles  H.  Torsch  Company.  From  Judg- 
ments for  defendants  in  both  actions, 
plaintiff  appeals.  Reversed,  and  new  trial 
awarded. 

Argued  before  BRISCOE,  BOYD,  PEARCB, 
SCHMUCKER,  and  BURKE,  JJ. 
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William  L.  Rawls  and  WUUam  L.  Mar- 
bury,  for  appellant.  John  C.  Rose,  for  ap- 
pellees. 

PBARCB,  J.  The  Judgments  from  whlcb 
tlieae  two  appeals  were  takea  were  rendered 
In  the  superior  court  of  Baltimore  City  upon 
the  same  cause  of  action.  The  original  suit 
was  brought  against  John  S.  Chandlee,  Alex- 
ander W.  Chandlee,  and  Lot  Ensey,  surylv- 
Ing  members  of  a  copartnership  trading  as 
the  "Charles  H.  Torsch  Company";  H.  P. 
Chandlee,  one  of  the  copartners,  haying  died 
before  the  Institution  of  the  suit.  Subse- 
quently John  S.  Chandlee  and  Lot  Ensey 
died,  and  by  appropriate  proceedings  a  sep- 
arate suit  was  docketed  against  Lot  E^sey, 
to  whlcb  bis  executrix,  Louisa  Ensey,  appear- 
ed, and  became  the  party  defendant  therein. 
The  original  action  continued  against  Alex. 
W.  Chandlee,  as  sole  surviving  member  of 
the  partnership,  and  the  two  cases  were  tried 
together  in  the  lower  court 

The  cause  of  action  arose  in  this  way : 
The  Charles  H.  Torsch  Company  held  a  claim 
of  $33.34  against  Hoyt  &  Mitchell,  a  firm 
doing  business  at  Washington,  N.  C,  which 
claim  had  some  time  before  April  14,  1900, 
been  placed  by  F.  O.  Stllley,  a  salesman  of 
the  Charles  H.  Torsch  Company,  In  the  hands 
of  Small  &  MacLean,  attorneys  at  Washing- 
ton, N.  C,  with  instructions  to  proceed  as 
they  thought  advisable.  On  May  1,  1900, 
they  advised  the  Charles  H.  Torsch  Company 
by  letter  that  Stllley  had  done  this,  and  that, 
under  bankrupt  proceedings  Instituted  against 
Hoyt  &  Mitchell  to  set  aside  an  alleged  sale 
of  part  of  their  property  to  one  L.  R.  Mayo, 
they  bad  been  adjudicated  bankrupts,  and 
that  It  was  necessary  the  said  Charles  H. 
Torsch  Company  should  prove  their  claim 
before  May  8th  In  order  to  participate  In 
the  appointment  of  a  trustee,  and  these  at- 
torneys requested  that  this  proof  be  made 
and  be  sent  to  them,  together  with  a  fee  of 
10  per  cent,  upon  the  amount  of  the  claim. 
This  letter  was  replied  to  by  Charles  J. 
Cordrey,  who  then  had  charge  of  the  sales 
and  salesmen  of  the  Charles  H.  Torsch  Com- 
pany, and  who  proved  and  sent  the  claim  to 
Small  &  MacLean,  together  with  the  required 
fee,  but  did  not  inform  them  that  Stllley 
had  no  authority  with  respect  to  the  collec- 
tion of  claims.  At  the  same  time,  the  O.  K. 
Stove  A  Range  Company  of  Louisville,  Ky., 
had  a  claim  of  $1334  against  Hoyt  &  Mitchell, 
which  was  In  the  hands  of  B.  F.  McLean,  an 
attorney  at  Maxton,  N.  C,  and  the  Mineraliz- 
ed Rubber  Company  of  New  York  also  had  a 
claim  against  them  of  $166,  which  was  in 
the  hands  of  Small  &  MacLean  as  attorneys. 
It  should  be  observed  here  that  the  McLean 
of  Maxton  was  not  also  the  MacLean  of 
Small  &  MacLean;  the  first  name  of  the 
former  being  indicated  by  the  Initials  B.  F., 
while  the  latter  was  Angus  D.,  and  the  sur- 
names being  diCTerently  spelled,  though  pro- 
nounced alik& 


The  proceedings  In  bankruptcy,  mentioned 
above,  were  Instituted  April  14,  1900,  by  the 
three  creditors  above  named;  the  petition 
being  signed  for  the  Charles  H.  Torscb  Ocao- 
pany  by  "F.  G.  Stllley,  Agent,"  for  the  O.  K. 
Stove  ft  Range  Company  by  "W.  J.  Thomp- 
son, Agent,"  and  for  the  Mineralized  Rubber 
Company  by  "Angus  D.  MacLean,  Agent  and 
Attorney."  Upon  this  petition  an  order  was 
made  by  the  United  States  District  Court  for 
the  Eastern  District  of  North  Carolina  on  the 
same  day,  authorizing  and  reqairing  the 
marshal  of  said  court  "to  seize  and  take  pos- 
session of  all  the  estate  real  and  personal 
of  said  Hoyt  and  Mitchell,  and  to  bold  and 
keep  the  same  safely,  subject  to  the  further 
order  of  the  court"  On  the  same  day,  also, 
a  bond  In  the  penalty  of  $5,000  was  given  in 
behalf  of  the  three  creditors  above  named, 
to  Hoyt  &  Mitchell,  with  the  American  Bond- 
ing Company  as  surety,  to  indemnify  Hoyt  ft 
Mitchell  for  such  damages  as  tbey  might  sos- 
taln  In  event  that  such  seizure  should  Iiave 
been  wrongfully  made.  This  bond,  was  ex- 
ecuted for  the  O.  K.  Stove  ft  Range  Com- 
pany by  "W.  J.  Thompson,  Agent,"  and  for 
both  the  Mineralized  Rubber  Company  and 
the  Charles  H.  Torsch  Company  by  "B.  F. 
McLean,"  as  attorney;  It  appearing  in  the 
deposition  of  B.  F.  McLean  that  be  so  signed 
in  accordance  with  the  request  and  authority 
of  Small  ft  MacLean,  as  B.  F.  McLean  was 
to  go  to  Raleigh  to  institute  the  proceedings. 

Subsequently,  B.  F.  McLean  was  again  in 
Raleigh,  when  the  United  States  marBh.*)!, 
H.  C.  Dockery,  Informed  blm  that  bis  an- 
thority  to  sign  that  bond  was  questioned, 
and  that  Mayo  was  claiming  the  stodc  of 
goods  seized,  and  that  unless  be  (Dockery) 
was  properly  assured  of  McLean's  authority 
In  the  premises,  and  was  furnished  with  a 
bond  of  indemnity  to  himself  as  respected 
the  seizure  of  the  property,  he  vronld  go  to 
the  Judge  and  ask  an  order  releasing  tlie 
property  claimed  by  Mayo.  He  replied  that 
"he  would  at  once  write  the  parties  for  proper 
authority,  or  rather  a  letter  authorizing  tilm 
to  sign  these  bonds,  and  would  ask  them  to 
date  It  back  so  as  to  cover  both  bonds ;  that 
he  wrote  these  letters  from  the  Tarborougfa 
House  in  Raleigh,  and  consequently  bad  no 
copy  of  either  of  them" ;  but  that  he  received 
In  reply  a  letter  from  the  Charles  H.  Torsch 
Company  upon  their  letter  head,  as  follows: 
"BalUmore,  April  12th,  1900.  Mr.  B.  F.  Mc- 
Lean, Atty.  at  Law,  Maxton,  N.  C3. — Dear  Sir : 
Yon  are  hereby  authorized  to  sign  any  affi- 
davit as  our  attorney,  and  to  execute  for  us 
as  our  attorney  any  bond  that  may  be  neces- 
sary to  get  an  order  to  seize  and  bold  tbe 
stock  of  goods,  wares  and  merchandise  of 
Hoyt  &  Mitchell,  whom  we  are  informed  are 
bankrupts.  Yours  very  respectfully.  The 
Charles  H.  Torsch  Company."  Neilson  Ram- 
sey, who  succeeded  Charles  J.  Cordrey  in  the 
charge  of  the  credits  and  salesmen  of  the 
Charles  H.  Torsch  Company,  says  that  this 
letter  was  written  by  Gordr^  wliUe  with 
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the  company  oae  year  before  his  oim  CMi- 
nection  with  that  company,  though  he  says 
that  he  was  not  very  familiar  with  his  hand- 
writing. Similar  replies  were  received  to 
this  letter  from  Raleigh  from  the  stove  and 
range  company,  and  from  the  rubber  com- 
pany, both  dated  back  as  requested  to  April 
12,  1900;  the  former  authorizing  W.  J. 
Thompson  "to  make  any  a£Bdavlt8  necessary, 
and  to  sign  In  onr  name  any  bond  that  may 
be  required  In  the  proceedings,"  and  the  latter 
anthoiizlng  B.  F.  McLean  "to  execute  for  as 
as  our  attorney  any  bonds  that  may  be  neces- 
sary to  get  au  order  to  seize  and  hold  the 
stock  of  goods,  wares  and  merchandise  of 
Hoyt  &  Mitchell  of  Washington,  N.  0.,  whom 
we  are  Informed  are  bankrupts."  It  will 
be  noticed  that  the  language  of  the  authority 
of  the  rubber  company  Is  the  precise  language 
of  the  authority  of  Charles  H.  Torsch  Com- 
pany, except  that  In  the  former  the  plural 
word  "bonds"is  used,  and  In  the  latter  the 
word  "bond"  is  used,  and  80  also  as  to  th« 
words  "affidavits"  and  "affidavit"  This  dif- 
ference is  not  material  in  any  aspect  of  the 
case,  and  Is  perhaps  a  typographical  error  In 
one  of  these  letters ;  but  the  identity  of  lan- 
suage  strongly  indicates  that  they  were  pre- 
pared by  B.  F.  McLean  for  the  signatures  of 
the  parties,  and  thus  reflects  the  purpose  of 
the  writer  declared  In  his  testimony  "to  cover 
both  bonds."  Indeed,  the  dating  back  to 
April  12th,  whether  actually  written  by  Mc- 
Lean, or  by  the  parties  at  his  request,  in 
itself  Indicates  the  purpose  to  cover  the  first 
bond,  and  the  reference  to  both  seizing  and 
holding  the  property  by  strong  implication 
points  to  the  second  bond  demanded  by  the 
marshal,  since  for  the  purposes  of  those  par- 
ties seizure  would  or  might  be  fatiie  unless 
the  property  were  also  held. 

In  pursuance  of  these  letters,  on  June  16, 
1900,  B.  F.  McLean  and  Small  &  MacLean,  as 
attorneys  for  these  parties,  made  application 
to  tbe  American  Bonding  Company,  of  Balti- 
more, through  Its  agent  at  Raleigh,  for  a 
bond  of  $8,000  for  the  protection  of  the  mar- 
shal of  the  court  by  reason  of  the  seizure  and 
holding  of  said  property,  and  signed  in  theh: 
behalf  an  agreement  for  the  same,  in  which 
it  was  stipulated  that  they  should  indemnify 
tbe  bonding  company  against  all  loss  or  dam- 
age which  it  might  be  put  to  in  consequence 
of  the  execution  of  said  bond;  and,  on  the 
same  day,  the  bond  was  executed  to  said 
Dockery,  as  marshal,  to  Indemnify  him  from 
all  harm  "or  actions  that  have  been  or  may 
be  brought  against  him  by  reason  of  the  seiz- 
ure and  holding  of  said  property."  Mayo 
sued  IMx^ery  for  the  seizure  of  said  property, 
and  recovered  judgment  against  him  for 
$6,6rr0,  which  Dockery  succeeded  in  satisfy- 
ing by  payment  of  $6,019,  and  he  then  sued 
tbe  bonding  company  upon  said  bond  and 
recovered  judgment  against  it  for  $4,610.17, 
wblch  judgment  the  bonding  company  satis- 
fied by  payment  of  $4,715,  and  costs,  aggre- 
{^atlng   $5,077.    The  O.  K.   Stove  &   Range 


Company  and  the  rubber  company  settled 
with  the  bonding  company  tbeir  respective 
one-third  of  this  amount,  and  tbe  present 
suit  was  brought  upon  the  agreemeat  before 
mentioned  to  recover  the  one-third  claimed  to 
be  due  from  the  Cluirles  H.  Torsch  Company. 
After  the  Institution  of  the  suit  by  Mayo 
against  Dockery,  the  latter  laforraed  the 
bonding  company  by  letter  of  its  pendency, 
and  that  he  was  defending  the  same  to  the 
best  of  his  ability,  and  requested  the  bonding 
company,  and  the  creditors  upon  whose  appli- 
cation the  bond  was  executed,  to  aid  in  de- 
fense of  the  suit,  and  notified  them  that,  in 
event  of  a  recovery  by  Mayo  against  him, 
he  should  look  to  the  parties  to  the  bond  of 
indemnity  to  reimburse  him,  wltlMut  farther 
proof  of  the  breach  of  the  bond  than  the 
recovery  of  Judgment  thereon.  Docfcery  said 
he  received  in  due  course  of  mail  a  letter 
written  ap<»  the  printed  letter  heads  of  the 
Charles  H.  Torsch  Conpaay,  dated  May  16, 
1901,  and  signed  "The  Charles  H.  Torsch 
Company,  per  Neilson  Bamaey,"  stating  they 
had  recently  learned  he  was  apprehensive 
of  loss  in  connection  with  the  seizure  of  goods 
of  Hoyt  &  Mitchell,  and  asking  him  to  Inform 
them  of  the  ground  of  his  fears,  and  what 
course  he  would  advise  them  to  pursue  to 
protect  their  interests,  adding:  "We  supplied 
you  with  a  bond  at  the  time  the  goods  were 
seized."  Dockery  farther  said  that  the  only 
bond'  supplied  him  by  the  Charles  H.  Torsch 
Company,  or  by  any  one  in  their  behalf,  was 
tbe  bond  for  $8,000  before  mentioned.  Ram- 
sey identified  this  letter  as  written  by  him. 
He  said  that  hi  May,  1901,  he  was  called 
to  the  office  of  the  American  Bonding  Com- 
pany to  see  Mr.  Abrahams,  wlio  was  In  its 
employment,  and  that  he  had  never  before 
heard  of  any  bond  in  connection  with  this 
matter,  or  of  Hoyt  ft  Mitchell  or  Dockery 
in  any  connection.  That  Abrahams  told  him 
that  the  Charles  H.  Torsch  Company  were  on 
a  bond  to  a  man  named  Dockery  in  some 
bankruptcy  proceedings,  so  he  went  back 
and  looked  up  the  correspondence.  That  he 
found  in  the  letter  book  the  letter  of  April 
13,  1900,  which  he  showed  Abrahams,  and 
asked  him,  "Are  we  on  this  bond?"  And 
that  Abrahams  replied,  "Yes,  you  are  on  it 
hard  and  fast"  And  that  he  wrote  the  let- 
ter  of  May  16, 1901,  at  Abrahams'  request  or 
suggestion.  He  said  the  firm  was  supposed 
to  have  proper  employes,  and  they  wrote  let- 
ters for  the  firm,  and  no  one  supervised  them, 
and  that  this  course  of  business  included  his 
department  He  also  said  he  never  heard 
until  some  time  after  writing  that  letter  that 
two  bonds  had  been  given  in  this  matter. 
Abrahams  said  that  he  knew  of  the  bond  to 
Dockery,  and  produced  the  application  for  it, 
which  was  made  while  he  was  in  the  employ- 
ment of  tbe  bonding  company,  and  that  this 
matter  was  in  his  department,  and  the  ex- 
ecution of  the  bond  was  reported  to  him. 
The  application  was  objected  to,  on  the 
ground  that  B.  F.  McLean  had  no  authority 
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to  Blgn  It,  but  It  was  admitted  mbject  to 
exception,  if  not  followed  up  by  proof  of 
nicb  authority.  He  said  that,  at  this  Inter- 
Tlew  with  Ramsey,  be  showed  blm  the  eatlre 
file  of  the  company  relating  to  that  matter, 
and  that  file  did  not  corer  the  bond  to  Hoyt 
&  Mitchell ;  but  be  was  not  clear  whether  he 
showed  Rams^  that  bond,  or  whether  be 
told  him  there  were  two  bonds  xlven  In  ttae 
matter,  bnt  said  the  Interview  with  Ramsey 
bad  to  do  with  the  bond  referred  to  In  Dodc- 
ery'a  letter  of  December  10,  1000,  in  which 
he  stated  bis  apprehension  of  loss,  and  which 
letter  was  then  shown  to  Ramsey.  He  also 
denied  that  he  suggested  to  Ramsey  to  write 
the  letter  of  May  16. 1901. 

Wm.  T.  Donaldson,  an  attorn^  In  charge 
of  the  loss  and  claim  department  of  the 
bonding  company,  said  tbat,  as  soon  as  suit 
was  entered  by  Dockery  upon  the  bond,  he 
wrote  the  Charles  H.  Torsch  Company,  notify- 
ing them  of  tbat  fact,  and  they  then  sent  a 
Mr.  Caman  to  take  charge  of  the  matter, 
who  was  present  at  the  trial  in  Raleigh,  and, 
as  the  witness  was  informed  by  wire,  consent- 
ed to  the  entry  of  Judgment  in  the  case  against 
the  bonding  company,  which  was  the  only 
defendant  summoned.  Charles  J.  Cordrey 
said  that  be  sent  Small  &  MacLean  a  state- 
ment of  the  claim  of  the  Charles  H.  Torsch 
Company  for  collection,  which  was  in  the  line 
of  his  dnty,  as  the  person  in  charge  of  the 
sales  and  salesmen,  as  was  the  correspond- 
ence with  attorneys  In  charge  of  claims  for 
collection;  tbat  be  would  instruct  the  law- 
yers to  bring  suits  and  to  sue  out  ordinary 
attachments  when  it  was  necessary  to  seize 
goods,  but  tbat  he  was  not  authorized  to  sign 
a  firm  bond,  or  to  give  any  one  else  au- 
thority to  do  so.  This  witness  was  not  ask- 
ed whether  he  signed  the  letter  dated  April 
12, 1000,  and  did  not  deny  doing  so  in  express 
terms,  nor  in  any  other  manner  than  may  be 
sought  to  be  implied  in  bis  general  denial  tbat 
be  ever  authorized  any  one  to  execute  a  firm 
bond.  Neither  the  bond  to  Dockery,  nor  the 
application  therefor,  and  the  agreement  an- 
nexed to  the  application,  upon  which  agree- 
ment this  suit  is  brought,  are  sealed  instru- 
ments. 

The  above  condensation  of  the  testimony  of 
the  plaintiff  we  have  thought  necessary  to 
state  at  considerable  ieng^th  in  order  to  a 
clear  understanding  of  the  case,  since,  at  the 
close  of  plaintiffs'  testimony,  the  court,  at 
the  request  of  the  defendant.  Instructed  the 
Jury  "tbat  there  was  no  evidence  legally  suf- 
ficient upon  the  pleadings  to  entitled  the  plain- 
tiff to  recover,  and  their  verdict  must  be  for 
the  defendant"  In  order  to  maintain  this 
action  at  that  stage  of  the  case,  It  was  only 
necessary  tbat  the  plaintiff  should  produce 
some  legally  sufficient  evidence  tending  to 
show  tbat  B.  F.  McLean  was  constituted  the 
agent  of  the  Charles  H.  Torsch  Company, 
with  authority  to  execute  the  agreement  sued 
on,  and  the  bond  to  Dockery  executed  the 
same  day.    As  neltber  the  bond,  nor  the  ap- 


plication therefor  and  the  annexed  agreemoit, 
were  under  seal,  there  Is  no  question  present- 
ed as  to  the  power  of  an  agent  to  execute  a 
sealed  instrument 

The  plaintiff's  case  rests  upon  tbe  letter 
dated  April  12,  1000,  purporting  to  be  tbe 
letter  of  the  Charles  H.  Torsch  Company, 
which  has  been  transcribed  in  tbe  foregoing 
statement  of  the  testimony,  and  in  which  all 
the  material  circumstances  attending  and 
leading  up  to  its  writing  have  been  recited. 
Before  this  letter  was  written,  tbe  Charles 
H.  Torsch  Company  bad  been  Informed  by 
Small  &  MacLean's  letter  to  tbem  of  May  1. 
1000,  tbat  their  salesman,  StlUey,  had  placed 
this  claim  In  their  hands  for  collection;  that 
bankruptcy  proceedings  had  been  instituted 
thereon ;  and  that  Hoyt  &  Mitchell  had  been 
adjudicated  bankrupts.  The  Charles  H. 
Torsch  Company  bad  thereupon,  in  compli- 
ance with  the  request  contained  in  that  let- 
ter, made  proof  of  their  claim,  and  sent 
this  proof,  together  with  the  required  fee, 
to  said  attorneys.  They  were  therefore  fully 
advised  of  the  situation,  and  must  be  pre- 
sumed to  have  known,  as  business  men,  tbat 
in  such  proceedings  bonds  may  be  required  to 
Justify  the  summary  seizure  and  continued 
holding  of  proi>erty  against  all  persons  claim- 
ing the  ownership  thereof. 

The  letter  of  B.  F.  McLean  to  them  from 
Raleigh  is  not  in  evidence,  nor  was  its  exact 
date  given;  but  It  is  plain  tbat  this  wa» 
some  time  between  May  1,  1900,  and  June 
16,  1900,  when  tbe  agreement  In  suit  and  tbe 
bond  to  Dockery  were  executed,  and  it  is 
clear,  from  tbe  testimony  of  B.  F.  McLean, 
that  they  were  advised  by  that  letter  of  the 
fact  tbat  McLean's  authority  to  execute  the 
bond  to  Hoyt  &  Mitchell  had  beei  questioned, 
and  tbat  Dockery  demanded  a  bond  for  his 
protection,  with  proof  of  McLean's  authority 
to  execute  it,  and  that,  unless  his  demand 
was  complied  with,  be  would  apply  to  tbe 
court  for  an  order  to  release  tbe  sbx^  of 
goods  be  had  seized.  The  letter  is  dated  tMtck 
to  April  12th,  which  could  only  have  been  by 
prearrangement,  and  could  have  been  for  no 
other  purix>se  than  to  approve  tbe  execution 
of  the  bond  to  Hoyt  Se  Mitchell,  which  was 
dated  April  14,  1000;  but  this  fact  does  not 
limit  the  authority  of  tbe  letter  to  that  bond, 
as  is  contended  by  tbe  appellee,  nor  can  its 
authority  be  so  limited  merely  because  It  re- 
fers to  such  bond  as  may  be  necessary  "to 
get  an  order  to  seize  and  hold  the  stodc  of 
goods,"  etc  That  order  bad  already  been 
gotten.  The  thing  required,  then,  was  a  bond 
to  prevent  the  rescission  of  tbat  order,  to 
keep  It  in  force,  to  continue  the  holding  origi- 
nally authorized  by  that  order,  and  without 
which  the  security  of  tbe  plaintiffs  for  their 
claim  would  be  destroyed.  If  tbat  letter  had 
been  dated  as  of  the  day  when  It  was  actually 
written,  Its  form  being  unchanged.  It  could 
not  be  doubted  tbat  it  would  be  taken  to  au- 
thorize the  execution  of  any  bond  necessary 
to  hold  tbe  property  previously  seized,  and 
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this  inference  cannot  be  destroyed  by  the 
mere  fact  that  the  bond  was  dated  back  so 
as  to  cover  a  bond  previously  executed,  but 
not  alone  sufficient  to  Insure  the  benefit  of  the 
order  to  seize  and  hold.  The  whole  t^ior  of 
the  correspondence  evinces  the  Intention  of 
the  Charles  H.  Torsch  Company  to  give  a 
free  hand  to  McLean  In  executing  any  bond 
necessary  to  preserve  the  status  quo.  The 
contention  of  the  appellee  Is  that  this 
letter  must  receive  the  same  strict  and  rigid 
construction  ordinarily  given  to  formal  pow- 
ers of  attorney,  or  to  bonds  where  the  lia- 
bility of  sureties  thereon  Is  involved.  Bat 
such  is  not  the  rule.  The  true  rule  is  stated 
In  1  Clark  &  Skyles  on  Agency,  p.  615,  thus: 
"A  formal  Instrument  delegating  iK>wer  is  or- 
dinarily subjected  to  strict  interpretation, 
and  the  authority  is  not  extended  b^ond  that 
given  In  terms,  or  which  is  necessary  to  car- 
17  into  effect  that  which  is  expressly  given. 
They  are  not  subject  to  that  liberal  interpre- 
tation which  is  given  to  less  formal  Instm- 
mentB,  as  letters  of  instractlon,  etc.,  in  com- 
mercial transactions,  which  are  Interpreted 
most  strongly  against  the  writer,  especially 
when  they  are  susceptible  of  two  interpreta- 
tions, and  the  agent  has  acted  in  good  faith 
upon  one  of  these  interpretations."  This  pas- 
sage is  quoted  by  the  authors  from  an  opin- 
ion of  Judge  Allen,  in  Craighead  v.  Peter- 
son, 72  N.  Y.  284, 28  Am.  Rep.  160,  citing  Wood 
V.  Goodridge,  6  Cush.  (Mass.)  117,  52  Am. 
Dec.  771.  The  same  authors,  on  pages  516 
and  617,  say:  "The  guiding  principle  in  the 
construction  of  powers  is  to  be  derived  from 
a  consideration  of  the  result  which  the  ag^ent 
or  depositary  of  power  is  appointed  to  ac- 
complish. When  a  court  is  called  on  to  con- 
strue a  written  authority,  its  first  duty  Is  to 
ascertain  what  intention  or  purpose  the  prUt- 
clpal  had  In  view  when  he  gave  the  authority 
to  the  agent,  and,  when  tliat  has  been  ascer- 
tained, the  power  is  to  be  construed  so  as  to 
effect  that  purpose,  if  possible.  Instead  of  de- 
feating it.  In  conformity  with  such  purpose 
or  intent,  a  general  power  may  be  limited, 
or  a  limited  power  made  general."  And, 
again,  on  page  618:  "In  order  to  arrive  dt 
the  intention  of  the  parties,  and  to  interpret 
tbe  scope  and  meaning  of  the  power,  the 
court  may  receive  evidence  as  to  the  relative 
positions  of  the  parties,  their  obvious  design 
as  to  the  objects  to  be  accomplished,  and  the 
natnre  of  the  business  or  transaction  in  which 
tbe  principal  was  engaged." 

This  court,  even  In  the  consideration  of 
formal  Instnunents,  has  recognized  the  cor- 
rectness of  these  principles,  as  in  State,  Use 
of  Ranstead  v.  Banks,  48  Md.  620,  and  In 
Posner  v.  Bayless,  69  Md.  60,  where  Judge 
Miller  said:  "The  rule  that  the  authority 
conferred  by  a  letter  of  attorney  must  be 
strictly  pursued  cannot  override  the  general 
and  cardinal  rule  that  the  intention  of  the 
party  creating  the  power  must  prevail  in 
Its  constmctlon,  and  such  Intention  Is  to  be 
ascertained  from  the  language  employed  and 


the  object  to  be  accomplished.  The  Instru- 
ment must,  moreover,  be  read  in  the  light  of 
Budi  surrounding  circumstances  as  courts  al- 
ways consider  when  called  upon  to  construe 
any  written  contract"  Tbe  application  of 
these  principles  is  well  Illustrated  In  numer- 
ous decisions,  among  which  may  be  men- 
tioned, as  especially  in  point.  Commonwealth 
V.  Hawkins,  83  Ky.  250,  251,  and  Holladay 
V.  Dally,  19  Wall.  610.  22  L.  Ed.  187,  In  which 
Mr.  Justice  Field  spoke  of  the  rule  as  to  the 
discovery  and  carrying  out  of  the  Intent  of 
the  grantor  of  the  power,  as  of  "equal  po- 
tency" with  the  general  rule  as  to  strict  con- 
struction. 

When  it  is  remembered  that  this  letter  ap- 
pears to  have  been  either  written  or  dictated 
by  B.  F.  McLean  himself,  and  his  language 
to  have  been  adopted  by  the  principal  in  sign- 
ing the  letter,  the  conclusion  becomes  almost 
irresistible  that  In  adopting  the  language  the 
principal  also  intended  to  adopt  the  purpose 
for  which  tbe  testimony  of  McLean  shows  he 
used  the  language  employed.  We  cannot 
doubt  that  this  letter  was  ample  authority 
for  the  execution  of  the  t>ond  given  to  Dock- 
ery. 

It  still  remained,  however,  for  the  plaintiff 
to  produce  testUnony  legally  sufficient  and 
tending  to  show  that  the  letter  was  written 
under  tbe  authority  of  the  Charles  H.  Torsch 
Company.  McLean  testified  that  it  came  tu 
him  In  due  course  of  mail.  It  was  written 
upon  the  letter  head  of  that  company,  and 
was  signed  their  name.  Ramsey  said  that 
the  name  of  tbe  company  was  signed  by 
Cordrey,  who  then  had  charge  of  such  mat- 
ters. While  Cordrey  did  not  expressly  deny 
Ilia  signature.  It  may  be  said  be  did  so  by 
implication;  but,  whether  he  did  or  did  not 
sign.  It  was  a  question  for  the  jury.  Even  if 
it  were  shown,  or  could  be  assumed,  he  did 
not  sign  it,  there  is  no  evidence  to  show  that 
the  person  who  did  sign  it  was  not  author- 
ized to  do  so.  In  such  a  situation  the  rule 
appears  to  be  well  settled.  In  22  Enc.  of 
of  Law  (2d  Ed.)  p.  1256,  the  rule  is  thus 
stated:  "The  rule  has  been  announced  and 
recognized  in  numerous  cases  that,  where 
a  letter  has  been  received  by  the  due  course 
of  mall  in  answer  to  a  prior  letter  of  the  re- 
ceiver, with  the  name  of  the  addressee  of 
such  prior  letter  signed  thereto,  a  presump- 
tion arises  that  it  is  tbe  letter  of  the  person 
whose  name  is  signed  thereto."  Numerous 
cases  are  cited  which  support  this  statement 
of  the  rule.  In  Weeks  v.  Barron,  38  Vt.  424. 
where  the  question  arose,  the  court  briefly 
said :  "It  is  not  necessary  to  put  the  admis- 
sibility of  the  letter  on  the  authority  of  the 
clerk  to  bind  the  defendant.  It  is  sufficient 
for  that  purpose  that  It  was  In  answer  to  a 
letter  addressed  to  the  defendant,  and  that 
the  other  testimony  in°  tbe  case  furnishtKl 
ground  for  an  argument  that  the  letter, 
though  written  by  a  clerk  In  the  defendant'«i 
employmoit,  was  In  fact  tbe  act  of  tbe  de- 
fendant and  directed  by  hlm."    The  rule  is 
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recognized.  In  Scofleld  v.  Parlln  &  Orendorff, 
61  Fed.  804,  10  0.  C.  A.  83,  by  Judge  Woods, 
who  held  that  letters' Bimllarly  Introduced 
"should  have  gone  to  the  Jury,  and,  in  the 
absence  of  contrary  evidence,  should  have 
been  accepted  as  conclusive  of  the  execution 
of  the  contract  by  the  defendant."  In  C, 
B.  &  Q.  R.  R.  Co.  y.  Roberts,  10  Colo.  App.  91, 
19  Paa  428,  objection  was  made  to  the  receipt 
In  evidence  of  a  letter  purporting  to  come 
from  the  railroad  company  and  signed  "B. 
Hanson,  Claim  Agent,"  on  the  ground  that  It 
was  not  shown  to  have  been  written  under 
the  authority  of  the  railroad  company ;  bat 
the  court  said:  "The  letter  was  received  in 
answer  to  one  addressed  to  the  claim  agent 
of  the  company.  The  presumption  from  that 
fact  is  that  the  author  of  the  letter  repre- 
sented the  company.  We  certainly  cannot 
presume  that  some  stranger,  surr^tltlonsly 
or  otherwise,  got  possession  of  the  letter  of 
the  plaintiff  and  answered  it  From  Its  ap- 
pearance, Its  contents,  and  the  circumstances 
under  wbicb  it  was  received,  it  would  be  ac- 
cepted by  any  person  accustomed  to  corre- 
spondence, and  acquainted  with  the  methods 
by  which  business  Is  transacted,  as  being  a 
response  of  the  defendant's  authorized  agent 
to  the  letter  which  was  addressed  to  him." 

The  presumption  of  authenticity  and  of 
representation  spoken  of  in  these  cases  is 
in  full  force  here,  uncontradicted  and  unques- 
tioned, and  must  prevail  to  take  the  case  to 
the  Jury.  The  view  which  we  take  of  the  case 
renders  It  unnecessary  to  consider  the  ques- 
tion of  ratification  argued  at  the  hearing,  and 
for  the  reasons  stated  the  Judgment  will  be 
reversed. 

Judgment  reversed,  with  costs  above  and 
below,  and  new  trial  awarded.  In  each  case. 


LOWH  V.  WHITRIDGB  et  al. 
(Court  of  Appeals  of  Maryland.    Feb.  16.  1907.) 

1.  WniS— CoNBTBtronoH— CowDiTiONS. 

Testatrix  left  plaintiff,  amonie  others  named, 
a  legacy,  the  legacies  to  be  paid  to  the  per- 
sons named,  "if  they  shall  be  living  at  the 
time  of  my  death,  otherwise  to  constitute  a 
part  of  the  residuum  of  my  estate."  The  item 
of  the  will  containing  these  bequests  concluded 
with  a  request  to  the  executor  "to  pay  in  full 
those  legacies  hereinbefore  provided  for  the 
several  persons  now  in  the  employ  and  who  may 
constitute  my  household  at  the  time  of  my 
death."  PlaintifC  was  testator's  housekeeper 
when  the  will  was  executed,  but  left  her  em- 
ploy before  her  death.  Held,  that  she  was  en- 
titled to  the  legacy;  the  estate  being  sufficient 
to  pay  all  legacies  in  fulL 

2.  Appbal— Review— Paboi.    Hvimnci— Ne- 
cessity OP  Objections. 

Evidence  of  statements  made  by  testatrix 
to  show  what  her  intentions  were  in  reference 
to  a  legacy  are  inadmissible  in  eonstruini;  the 
will,  and,  if  admitted  without  objection,  the 
.ippellate  court  is  not  required  to  consider  such 
evidence  under  a  statute  providing '  that  no  ob- 
iections  to  the  admissibility  of  evidence  shall 
be  made  on  appeal  unless  objected  to  in  the 
trial  court;  Code  Pub.  Gen.  Laws,  art.  93,  {§ 


Sn,  318,  requiring  a  will  and  the  revocation 
thereof  or  of  any  part  thereof  to  be  in  writinK. 
[Ed.  Note.— For  eases  in  point,  see  Cent.  TUg. 
vol.  3,  Appeal  and  Error,  |  3275.1 

Appeal  from  Circuit  Court  No.  2  of  Balti- 
more City;  Pere  L.  WIckes,  Judge. 

Action  by  Susan  Lowe  against  EllEabetb 
Wbitrldge  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Reversed. 

Argued  before  BRISCOE,  BOYD,  PBARCE, 
SCHMUCKER,  and  BURKE,  JJ. 

M.  N.  Packard,  for  appellant.  Frank  B. 
Smith,  and  Hour  0.  Kennard,  for  appellees. 

BOYD,  J.  This  is  an  appeal  from  a  decree 
passed  in  circuit  court  No.  2  of  Baltimore 
city,  dismissing  the  bill  of  complaint  filed 
by  appellant  against  the  executors  of  Mis. 
Grace  Ann  Greenway,  to  require  them  to  pay 
her  a  legacy  of  $1,500,  which  she  claims  she 
is  entitled  to  under  the  last  will  and  testa- 
ment of  Mrs.  Greenway.  It  Is  conceded  that 
there  are  sufficient  funds  in  the  estate  to 
pay  the  legacy  In  full,  but  the  executors  con- 
tend that  the  appellant  Is  not  entitled  to  it 
under  the  terms  of  the  will,  and  that  certain 
parol  testimony  which  they  claim  must  be 
considered  by  this  court  conclusively  estab- 
lished their  contention.  We  will  first  ex- 
amine the  will. 

1.  After  dlsposhig  of  certain  property  under 
the  power  conferred  on  her  by  the  will  of  her 
father,  the  late  George  Brown,  and  making 
some  bequests  of  her  wearing  apparel.  Jewelry, 
silverware,  and  other  personal  property,  she 
directed  and  empowered  her  executors  to  sell 
taer  real  estate,  as  soon  after  her  death  as 
practicable,  and  to  convert  into  cash  such  of 
her  personal  property  as  they  might  deem 
necessary,  and,  after  providing  for  her  Just 
debts  and  funeral  expenses,  "to  dispose  of 
my  estate  as  follows,  viz. :  to  pay  the  follow- 
ing legacies."  She  then  gave  13  legacies  to 
relatives  and  friends  and  one  to  the  Woman's 
Industrial  Exchange,  and  under  the  same 
"Item"  she  added :  "I  desire  the  respectively 
designated  legacies  to  be  paid  the  following 
named  parties.  If  they  shall  be  living  at  the 
time  of  my  death,  otherwise  to  constitute  a 
part  of  the  residuum  of  my  estate,  vis. :  To 
my  nephew  Eugene  Greenway,  fifteoi  tbou- 
sand  dollars.  To  my  maid  Elizabeth  McCaus- 
land,  twelve  thousand  dollars.  To  my  house- 
keeper Susaji  Lowe,  fifteen  hundred  dollars," 
etc.  There  are  15  other  legacies  immediately 
following  those,  varying  from  $100  to  |1,S00, 
which  were  given  to  her  seamstress,  cook, 
laundress,  coachman,  butler,  waiter,  house- 
maid, dressmaker,  her  mother's  cook  and  maid 
servant,  and  several  other  persons  named.  Tkc 
win  is  dated  April  29,  1899,  and  at  that  fv  ■ 
Mrs.  Lowe,  who  is  the  appellant,  had  been 
housekeeper  for  the  testatrix  for  15  or  16 
years,  but  left  In  October,  1899.  The  testa- 
trix lived  until  September  9,  1903.  As  the 
appellant  was  living  at  the  time  of  the  death 
of  the  testatrix.  It  would  seem  to  be  too  clear 
for  controversy  that  she  Is  entitled  to  the 
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egacy  left  ber,  as  above  stated,  unlesB  there 
le  something  In  the  will  to  change,  modify, 
tr  In  some  way  affect  that  plain  language. 
}ut,  after  directing  her  executors  to  pur- 
hase  from  some  responsible  Insurance  com- 
lany  annuities  available  one  year  after  her 
leath  for  three  of  her  seryants,  "If  they  be 
hen  living,"  she  concluded  this  Item  of  ber 
vill  by  the  following  provision:  "I  request 
oy  executor  and  testatrix  to  pay  In  full  those 
egacies  hereinbefore  provided  for  the  sev- 
iral  persons  now  in  the  employ  and  who  may 
tonstttute  my  household  at  the  time  of  my 
leath,  as  soon  thereafter  as  possible  and 
rlthout  regard  to  the  sufficiency  of  my  estate 
o  pay  in  whole  or  in  part  the  other  legacies 
ind  bequests  in  this  my  will."  The  appellees 
ontend,  and  the  court  below  decided,  that 
he  language .  italicized  by  us  In  the  clause 
ast  quoted  limited  the  legacies  to  her  em- 
>Ioy6s,  previously  provided  for  In  the  will, 
0  those  who  were  a  part  of  her  household 
it  the  time  of  her  death,  and  that,  inasmuch 
IS  the  appellant  was  no  longer  there  and  had 
lot  been  there  since  October,  1880,  she  Is  not 
Entitled  to  the  one  given  her.  But  it  seems 
o  us  that  such  construction  is  not  Justified  by 
he  language  used  by  the  testatrix,  under  the 
vell-establlshed  rules  of  construction  appli- 
nble  to  wills.  The  only  limitation  upon  the 
Ight  of  the  legatees  to  take  the  legacies,  re- 
pectively,  given  them,  used  by  the  testatrix 
n  the  clause  by  which  they  were  given,  was : 
'If  they  should  be  living  at  the  time  of  my 
leath,  otherwise  to  constitute  a  part  of  tbe 
'esiduom  of  my  estate."  There  is  no  sug- 
lestion  that  she  meant  to  Impose  the  further 
onditlon  that  they  were  to  constitute  her 
lousehold  and  still  be  In  her  employ  at  the 
Ime  of  her  death.  Tbe  clause  relied  on  by 
be  appellees  speaks  for  Itself  as  to  what 
he  testatrix  thereby  intended,  which  evl- 
lently  was  that  ber  executors  should  pay  In 
till  those  of  ber  legatees  previously  men- 
loned  who  were  in  her  employ  when  her  will 
ras  executed,  and  who  constituted  her  house- 
lold  at  tbe  time  of  ber  death,  as  soon  as  pos- 
ible  after  ber  death,  and  that  tbe  legacies  left 
o  such  persons  should  not  abate  If  ber  es- 
ate  was  not  sufficient  to  pay  all  tbe  legacies 
ind  bequests  given  by  her  will.  That  Is  the 
latnral,  and  what  seems  to  us  to  be  the  plain, 
aeaning  of  the  clause. 

In  Hurley  v.  Rosensteel  (decided  at  October 
erm,  1906,  of  this  court)  64  ^tl.  1041,  we 
luoted  with  approval  from  1  Jarman  on 
Vills,  S  479,  that,  "where  there  is  a  clear  gift 
n  a  will.  It  cannot  afterwards  be  cut  down 
'xcept  by  something  which  with  reasonable 
:ertalnty  Indicates  the  intention  of  the  testa- 
or  to  cut  It  down.  It  need  not  (as  sometimes 
itatcd)  be  equally  clear  with  the  gift  'Yon 
ire  not  to  Institute  a  comparison  between 
he  two  clauses  as  to  lucidity.'  But  tbe  dear- 
y  expressed  gift  naturally  requires  something 
mequivocal  to  show  that  it  does  not  mean 
vbat  it  says."  Ai>plying  that  to  this  case, 
his  subsequent  clause  does  not  "with  rea- 


sonable certainty"  Indicate  an  intention  of  tbe 
testatrix  to  take  from  the  appellant  wbat  was 
doubtless  intended  as  a  reward  for  past  serv- 
ices, and  a  provision  for  tbe  comfort  and  sup- 
port of  this  old  woman,  who  was  then  about 
70  years  of  age.  It  matters  not  whether  the 
appellant  left  tbe  services  of  liIrB.  Greenway 
on  account  of  ber  health,  or  she  was  dis- 
charged by  reason  of  ber  habits,  as  claimed 
by  the  appellees,  tbe  will  of  Mrs.  Oreenway 
shows  too  plainly  that  she  was  desirous  of 
rewarding  the  appellant  and  others  who  had 
been  faithful  In  their  services  to  ber  to  per- 
mit a  gift  made  by  her  to  such  an  one  to  be 
revoked  by  anything  less  than  a  clear  Inten- 
tion on  her  part  to  do  so.  The  testatrix  lived 
over  four  years  after  she  made  her  will,  and 
nearly  that  length  of  time  after  the  appellant 
left  her  employ,  and  if  she  bad  not  Intended 
her  to  be  the  recipient  of  her  bounty,  she 
bad  ample  opportunity  to  say  so  in  tbe  way 
the  law  provides  for  changing  wills.  We 
can  have  no  doubt  about  ber  Intention  as 
shown  by  the  will,  and  such  evidence  ex- 
plaining the  surroundings  of  the  testatrix  and 
the  appellant  as  we  can  properly  consider. 

2.  The  appellees  offered  evidence  of  state- 
ments made  by  tbe  testatrix  to  show  that  her 
Intention  was  to  only  leave  legacies  to  such 
of  her  servants  and  employes  as  remained 
with  ber  until  her  death,  and  even  called 
the  scrivener  to  place  bis  Interpretation  on 
the  language  used  In  tbe  will  on  that  sub- 
ject If  such  evidence  be  permissible,  or  can 
be  considered  by  a  court  called  upon  to  con- 
strue a  will,  then  our  statutes  In  reference 
to  the  execution  and  revocation  of  wills  are 
worse  than  useless,  for  they  might  Induce  tes- 
tators to  suppose  that  their  devises  and  be- 
quests were  to  be  governed  by  what  they  said 
in  their  wills,  whilst  under  that  theory  of  the 
admissibility  of  evidence  they  would  depend 
upon  the  recollection,  honesty,  understanding, 
and  intelligence  of  witnesses  who  might  be 
called  upon  to  testify  to  statements  of  testa- 
tors, either  before,  at  tbe  time  of,  or  after 
tbe  execution  of  their  wills.  It  ought  not  to 
be  necessary  to  cite  authorities  to  show  that 
sncb  evidence  is  not  admissible,  for  they  are 
too  numerous  and  clear  to  admit  of  doubt 
■In  Zimmerman  v.  Hafer,  81  Md.  852,  32  Atl. 
317,  the  present  Chief  Judge,  in  delivering 
the  opinion  of  the  court  said:  "Just  as  he 
has  written  his  will,  it  must  stand.  Wbat 
he  meant  to  say  must  be  gathered  from  what 
he  did  say  therein,  as  viewed  from  that  stand- 
point that  he  then  occupied;  and  what  he 
did  say  in  the  will  itself,  and  not  what  he 
previously  declared,  no  matter  how  unequiv- 
ocal its  import  may  be,  must  solve  tbe  ques- 
tion before  us."  In  Frlck  r.  Frick,  82  Md. 
222,  S3  Atl.  462,  after  saying  that  in  seeking 
the  Intention  of  the  testator  from  the  face  of 
tbe  will,  it  was  permissible  to  ascertain  the 
facts  and  circumstances  respecting  the  per- 
sons and  property  to  which  the  will  relates, 
we  said :  "We  cannot  however,  resort  to  ex- 
trinsic evidence  to  ascertain  from  tbe  scrive- 
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ner  what  the  testator  Instructed  or  Intended 
him  to  say,  aa  was  attempted  In  this  case, 
nor  can  we  accept  the  declarations  of  the 
testator  to  eetabllsh  his  intention  or  to  aid 
In  the  interpretation  of  the  will."  And  In 
the  late  case  of  Shipley  ▼.  Mercantile  Trust 
Company,  102  Md.  658,  62  Atl.  814,  we  quoted 
from  1  Redfleld  on  Wills,  540,  that:  "The 
declarations  of  the  testator,  whether  made 
before,  contemporaneously  with,  or  subse- 
quent to  the  making  of  the  will,  cannot  be 
received  to  affect  Its  construction.  This  has 
been  repeatedly  decided  by  the  American 
courts.  The  declarations  of  the  testator  after 
making  his  will  of  his  purpose  and  intention 
therein  are  not  admissible  in  evidence  to  con- 
trol or  explain  it" 

But  it  is  contended  tliat,  inasmuch  as  such 
evidence  is  in  the  record  and  no  exertions 
were  filed  to  it,  tliis  court  is  required  to  con- 
sider it  under  the  statute,  which  provides, 
amongst  other  things,  that  no  objections  to 
the  admissibility  of  evidence  shall  be  made  in 
this  court  "unless  It  shall  appear  by  the  rec- 
ord that  such  objection  was  made  by  excep- 
tions filed  in  the  court  from  which  such  ap- 
peal sliall  have  been  talcen."  That  statute 
has  been  applied  in  a  number  of  cases  by  this 
court  and  our  predecessors,  but  no  case  can 
be  found  in  which  it  lias  been  extended  bo 
far  as  to  require  this  court  to  virtually  per- 
mit a  will  to  be  made  for  a  testator,  or  to 
revoke  one  already  made,  by  parol  testimony. 
By  section  817  of  article  83  of  the  Code  of  Public 
General  Laws,  wills  executed  in  this  state  dis- 
posing of  either  real  or  personal  property, 
are  required  to  be  in  writing,  signed  by  the 
testator  or  by  some  one  for  him  in  his  pres- 
ence and  by  his  express  direction,  and  to  be 
attested  and  subscribed  In  his  presence  by 
two  or  more  credible  witnesses,  "or  else  they 
shall  be  utterly  void  and  of  none  effect"  By 
section  318  no  will,  or  any  clause  thereof, 
can  be  revoked  otherwise  than  by  some  other 
will  or  codicil  In  writing,  or  other  writing 
declaring  the  same,  or  by  its  destruction  by 
the  testator  or  in  his  presence  and  by  his 
direction  and  consent,  and  the  new  will,  codi- 
cil, etc.,  are  required  to  I>e  executed  with  the 
same  formalities  as  the  will  Intended  to  be 
revoked.  Yet,  If  the  theory  of  the  appellees 
be  correct,  parol  evidence  of  witnesses,  if 
not  properly  excepted  to,  could  change  the  en- 
tire legal  effect  of  a  will,  or  a  clause  thereof, 
as  shown  by  what  the  testator  had  said 
therein,  and  this  court  would  be  helpless,  and 
would  be  required  to  accept  the  parol  evi- 
dence to  the  extent  of  altering  the  will,  al- 
though it  would  be  in  the  teeth  of  these  pro- 
visions of  our  testamentary  laws,  which  are 
intended  to  protect  wills  by  safeguards  sug- 
gested by  experience.  If  all  the  devisees  and 
legatees  mentioned  in  a  will  desired  to  change 
It,  or  some  part  of  it,  It  would  be  possible 
under  such  a  theory  for  some  to  proceed 
against  the  others  for  a  construction  of  it, 
take  testimony  to  which  no  one  would  file 


exceptions,  and  thereby  require  this  court  to 
accept  it  in  construing  the  will. 

In  Sewell  v.  Sllngluff,  57  Md.  637,  Mrs. 
Sllngluff  ma^e  a  will,  leaving  all  her  prop- 
erty to  her  mother.  Parol  evidence  was  of- 
fered to  prove  that  the  testatrix  bad  deliv- 
ered It  to  her  husband  with  the  request,  un- 
derstanding, and  direction  that  it  was  not  to 
be  taken  or  probated  as  her  will  in  case  she 
died  leaving  Issue,  but  in  such  event  it 
should  be  inoperative  so  that  her  estate  should 
pass  as  if  it  had  never  been  executed.  She 
died  leaving  issue,  and  a  bill  was  filed  to 
enjoin  her  mother  from  offering  said  paper 
for  probate.  This  court  said:  "To  allow  the 
parol  declarations  of  the  testatrix,  whether 
made  before,  after,  or  at  the  time  of  the  exe- 
cution of  the  will,  to  render  that  will  in- 
operative at  some  future  time,  and  In  tlie 
event  of  some  future  contingency,  would  be 
nothing  more  or  less  than  to  allow  a  parol 
revocation  of  it.  It  makes  no  difference  that 
we  can  see,  whether  such  revocation  is  called 
a  revocation  or  by  some  other  name."  In 
passing  on  the  question,  the  court  said: 
"Wills  are  more  especially  guarded  and  pro- 
tected by  the  law  than  any  other  Instrnments. 
They  are  guarded  In  their  inception  by  the 
formalities  required  by  our  statute,  which 
points  out  the  only  mode  by  which  they  can 
be  revoked  or  annulled."  Yet,  under  the  ap- 
pellee's theory,  the  provision  In  this  will 
which  we  have  determined  above  Is  sufficient 
to  entitle  the  appellant  to  a  legacy  of  $1,500 
could  be  rendered  Inoperative  by  parol  proof 
of  a  contrary  Intention  expressed  by  the  tes- 
tatrix. If  the  testatrix  had  expressed  an  in- 
tention to  revoke  the  legacy,  even  by  a  paper 
writing,  written  and  signed  by  her,  it  could 
not  have  had  that  effect,  unless  it  complied 
with  the  requirements  of  the  statute  as  to 
attestation,  etc.,  and  no  conrt  would  have 
been  Justified  in  holding  that  such  a  writing 
bad  that  effect  notwithstanding  there  was  no 
exception  to  the  Introduction  of  it  in  evi- 
dence. That  would  be  so  simply  because  it 
would  not  be  such  a  paper  writing  as  could 
revoke  a  will,  or  any  part  of  it  and  upon 
what  principle  can  it  be  held  that  parol  evi- 
dence, although  not  excepted  to,  could  hart 
such  effect?  In  short,  the  law  does  not  per- 
mit parol  evidence  to  alter  or  revoke  a  will 
executed  as  required  by  the  statute;  yet 
that  would  be  the  effect  of  the  appellees'  con- 
tention, if  sustained. 

In  Shreve  v.  Shreve,  43  Md.  382,  testimony 
was  taken  of  parol  declarations  by  the  testa- 
trix after  she  had  made  the  will  as  to  its 
effect,  and  her  intentions  in  executing  it  and 
it  was  contended  that,  as  the  testimony  was 
not  excepted  to  in  the  court  below.  It  could 
be  resorted  to  by  this  court  In  ascertaining 
the  rights  of  the  parties,  and  must  be  allowed 
its  full  force.  This  court  said  on  page  393 
that  "all  this  testimony  was  clearly  inad- 
missible to  affect  the  construction  of  the  will 
or  the  rights  of  the  infant  defendants."  It 
then  referred  to  the  fact  that  the  adult  de- 
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endanta  had  parted  with  their  rights  In  the 
Toperty,  had  no  interest  in  resisting  the 
omplalnant's  claims,  and  the  infants  irere 
tot  represented  by  counsel,  either  at  the  talc- 
Qg  of  the  testimony  or  at  the  hearing  of  the 
nse  -when  exceptions  to  it  ought  to  hare 
>ocn  filed,  and  said:  "Under  these  drcum- 
tnuces,  it  would  be  an  unreasonable  exten- 
lou  of  the  doctrine  In  Glbbs  t.  Gale,  to  apply 
t  to  this  case,  and  we  must,  therefore,  con- 
true  this  will  by  the  light  afforded  by  the 
taper  itself."  Glbbs  t.  Gale,  7  Md.  76,  was 
be  case  relied  on  by  the  complainants  to 
ustain  their  contention,  as  to  the  effect  of  the 
evidence  not  being  excepted  to.  It  is  tme 
bat  the  court  prefaced  Its  conclusion  by  re- 
erring  to  the  circumstances  that  the  Infants 
vere  not  represented  by  counsel,  etc.,  but  the 
tatute,  requiring  exceptions  to  be  filed  in 
he  lower  court,  does  not  make  an  exception 
u  favor  of  Infants,  and,  if  it  is  applicable 
o  such  evidence  concerning  wills  as  the  ap- 
lellees  contend  for  In  this  case,  this  court 
vould  have  been  required  to  consider  the  evi- 
lence  in  Shreve  v.  Shreve,  and  could  not 
liive  construed  the  will  alone  "by  the  light 
ifforded  by  the  paper  itself."  That  case  was 
'eferred  to  at  some  length  in  Shipley  ▼.  Mer- 
■antile  Trust  Co.,  supra,  although  there  ex- 
«ptions  were  filed  to  the  testimony  objected 
o.  In  Frlck  v.  EYlck,  supra,  there  were  no 
'xceptions  filed  to  the  evidence,  and,  although 
he  brief  for  the  appellees  called  attention 
o  that  fact,  we  unhesitatingly  refused  to  re- 
lort  to  extrinsic  evidence  to  ascertain  what 
:he  testator  Instructed  or  Intended  the  scrive- 
ler  to  say,  and  would  not  accept  evidence  of 
he  declarations  of  the  testator  to  establish 
lis  intention  or  to  aid  in  the  interpretation  of 
:lie  will.  There  are  doubtless  other  cases  In 
vhich  this  court  has  confined  Itself  to  the  will 
>n  such  questions,  although  extrinsic  evl- 
lence  was  offered,  which  was  not  excepted  to, 
)ut  it  would  be  useless  to  refer  to  them,  as 
n-e  are  of  the  opinion  that  such  testimony 
IS  we  have  referred  to  cannot  be  permitted 
:o  overcome  or  affect  the  evidence  of  the  In- 
lention  of  a  testator  furnished  by  the  will  it- 
self, which,  under  the  law,  must  be  our 
;uide. 

It  may  be  well  to  add  that  the  case  of 
Struth  V.  Decker,  100  Md.  375,  59  Atl.  727, 
loes  not  in  any  way  conflict  with  what 
ire  have  said.  In  that  case  issues  were  being 
tried  as  to  the  testamentary  capacity  of  the 
ttstntor,  his  knowledge  of  the  contents  of 
the  paper,  whether  any  part  of  it  was  con- 
trary to  his  instnictlons  or  was  misunder- 
stood by  him,  whether  its  execution  was  pro- 
mred  by  undue  influence,  etc.,  but  it  did  not 
Involve,  as  this  case  does,  the  construction  of 
!i  will  or  some  part  thereof.  The  evidence 
}f  Emma  Struth  was  offered  as  reflecting  on 
some  of  the  Issues.  Her  testimony  was  clear- 
ly hearsay,  but,  because  it  was  admitted  with- 
out objection,  we  said:  "It  is  in  the  case  for 
all  purposes,  and  the  court  must  give  it  the 
same  effect  as  if  it  bad  In  fact  been  legally 
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admissible."  By  that  we  only  meant  that  it 
must  be  given  the  same  effect  as  if  It  had  not 
been  hearsay,  and  did  not  intend  to  Intimate 
(and  no  such  question  was  before  us)  that 
such  evidence  could  be  accepted  by  the  court 
to  show  the  intention  of  a  testator  when  a 
will,  admittedly  valid,  is  being  construed, 
as  is  being  done  in  the  case  now  before  us. 
When  such  Issues  as  those  referred  to  above 
are  being  tried,  evidence  of  the  declarations, 
etc.,  of  a  testator  may  be  admissible,  al- 
though it  would  not  be  in  a  case  such  as  this. 

It  follows  that  this  decree  must  be  re- 
versed. 

Decree  reversed,  with  costs  to  the  appel- 
lant, and  cause  remanded. 


SMITH  V.  McCX)RMIOK  et  al. 

(Court  of  Appeals  of  Maryland.    Feb.  16,  1907.) 
Election  —  Registbation  —  Review      by 
Courts. 

Under  Code  1904.  art.  33.  i  24.  declaring 
that  any  person  aggrieved  by  the  action  of  any 
board  of  registry  in  registering  a  disqualified 
person  may  appeal  to  the  conrts,  the  courts  have 
appellate,  and  not  original,  jurisdiction,  and, 
where  no  action  hag  been  taken  by  the  officers 
of  registration  on  objections  before  them  as  to 
the  registration  of  a  disqualified  person,  the 
courts  are  without  power  to  review  or  correct 
any  error  committed  by  the  officers. 

Appeal  from  Court  of  Common  Pleas; 
Charles  E.  Phelps,  Judge. 

Petition  by  Charles  E.  Smith  against 
Charles  J.  McConuiok  and  others.  From  an 
order  of  dismissal,  the  petitioner  appeals. 
AflSrmed. 

Argued  before  BRISCOE,  PBABCE,  BOYD, 
SCHMUCKER  and  BURKE,  JJ. 

Wm.  M.  Kerr  and  Lewis  Putzel,  for  appel- 
lant   James  P.  Gorter,  for  appellees. 

BURKE,  J.  This  case  is  brought  before 
us  on  an  appeal  from  an  order  of  the  court 
of  common  pleas,  dismissing  a  petition  of  the 
appellant  filed  in  that  court,  asking  that 
the  name  of  Thomas  Carney  be  stricken  from 
the  list  of  qualified  voters  of  the  Third  elec- 
tion precinct  of  the  First  ward  of  Baltimore 
City.  The  petition  was  filed  by  Charles  E. 
Smith,  the  appellant,  and  stated  that  he  Is 
a  qualified  voter  of  the  city  of  Baltimore, 
and  that  he  believes,  and  therefore  charges, 
that  Thomas  Carney,  who  professes  to  reside 
at  318  South  Duncan  street,  and  who  was 
registered  as  a  qualified  voter  in  the  Third 
election  precinct  of  the  First  ward  on  the  25th 
day  of  September,  1906,  and  whose  name  Is 
now  on  the  registries  of  voters  of  said  elec- 
tion precinct.  Is  not  a  qualified  voter  entitled 
to  register  in  said  election  precinct,  and  that 
his  name  was  improperly  entered  on  the  reg- 
istries of  voters  in  said  election  precinct 
Wherefore,  feeling  himself  aggrieved  by  the 
action  of  said  board  of  registry,  he  prays 
the  court  that  the  name  of  said  Thomas  Car- 
ney may  be  stricken  from  the  registries  of 
said  election  precinct    The  evidence  shows 
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that,  on  tbfe  25th  day  of  September,  1906, 
Carney  applied  to  the  registers  of  the  Third 
precinct  of  that  ward  to  be  registered,  and 
that  he  was  by  them  registered  as  a  qualified 
voter.  It  further  shows  that  Carney  was 
never  put  upon  the  suspected  list,  and  that 
his  right  to  register  was  never  brought  to  the 
attention  of  the  board  of  registry  after  his 
registration,  and  that  no  action  of  any  kind 
was  taken  by  said  board  as  to  the  name  of 
Thomas  Carney  after  he  was  placed  upon  the 
list  of  qualified  voters  of  said  precinct 

One  question  only  is  presoited  for  decision 
on  this  appeal,  and  It  is  this :  Had  the  court 
of  common  pleas  jurisdiction  to  bear  the  case 
under  the  allegations  of  the  petltl<»i  and  the 
facts  adduced  In  evidence?  The  contention 
of  the  appellant  is  that  It  had  the  Jurisdic- 
tion, under  section  24,  Art  83,  Code  1904, 
under  which  the  petition  was  filed.  But  it 
has  never  been  held  by  any  court  in  the 
state  that  that  section  conferred  upon  the 
courts  original  Jurisdiction  in  matters  relat- 
ing to  registration.  On  the  contrary,  the 
courts  have  been  uniform  In  holdbig  that 
their  Jurisdiction  In  such  matters  was  ap- 
pellate, and  not  orighial,  and  that  unless 
there  was  some  action  taken  by  the  oflScers 
of  registration  upon  objections  properly  be- 
fore them  as  to  the  registration  of  a  disquali- 
fied person,  the  court  was  without  power  to 
review  or  correct  any  error  committed  by 
those  officers.  But  the  identical  question 
which  this  appeal  presents  was  under  consid- 
eration by  this  court  in  the  recent  cases  of 
Collier  V.  Carter,  100  Md.  382,  60  Atl.  104, 
and  Wilson  t.  Carter,  108  Md.  120,  63  Atl. 
869,  In  "both  of  whldi  the  position  for  which 
the  appellant  contends  was  denied  by '  this 
court  .The  opinions  in  those  cases,  which 
were  written  by  Judge  Jones,  contained  a 
full  and  careful  review  of  the  provisions  of 
the  law  relating  to  appeals  from  the  action 
of  boards  of  registry,  and,  as  the  principles 
announced  In  those  cases  definitely  settle  the 
law  of  this  case  adversely  to  the  contention 
of  the  appellant  the  order  appealed  from, 
without  further  discussion,  will  be  affirmed. 

Order  affirmed,  with  costs. 


GB08CUP  v.  DOWNBT. 
(Conrt  of  Appeals  of  Maryland.    Feb.  16,  1907.) 
1.    Bbokebs — CoicPEiisATiON — Actions — In  - 

STBUCTIOI^S. 

In  an  action  for  commiasiona  for  selling 
real  estate,  an  inBtruction  that  If  defendant's 
husband  "was  agent  in  charge  of  the  said  prop- 
erty and  for  the  sale  of  the  same  and  defend* 
ant's  said  agent  employed  plaintiff"  to  procure  a 
purchaser,  and  the  property  was  sold  by  defend- 
ant to  the  purchaser  procured  by  plaintilT,  he 
waa  entitled  to  recover,  was  erroneous,  in  that  it 
In  effect  instructed  the  jury  as  a  matter  of  law 
that  If  defendant's  hnsband  was  her  agent  in 
charge  of  said  property  and  for  the  sale  of  the 
same,  he  had  authority  to  employ  another  to 
procur*  a  purchaser. 


2.  Pbincifai,    and    Agent  — EHPttOTHXNT  — 

Delxqation  of  Attthobitt. 
An  agent  who  merely  has  charge  of  properr 
and  authority  to  sell  the  same  haa  no  power  t;; 
dele;»te  his  authority  to  another  person  or  to 
employ  a  snbagent. 

[Ed.  Note. — For  cases  in  point  see  Cent  T>\z. 
vol.  40.  Principal  and  Agent  H  87-90.  l.'l: 
vol.  8,  Brokers,  {  7.] 

8.    SaUE— ElCPIXtTlCKNT    OF    SUBAGEHT— RaR- 
FICATION. 

Where  a  husband  merely  baa  cbarce  of 
his  wife's  property  with  authority  to  sell  tL> 
same,  a  sale  by  her  to  a  purchaser  procured  tr 
a  subagent  of  her  hnsband  does  not  ratify  tbt 
employment  of  the  subagent  or  make  her  lUi>l« 
to  him  for  compensation,  nnleas  she  knows  at 
the  time  of  the  sale  that  the  purchaser  has  bees 
procured  by  him. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Di^. 
vol.  40,  Principal  and  Agent  {{  627-630.] 

4.  Same  —  Question  fob  Jubt  — Extent  or 
AuxnoRiTT. 

If  the  authority  of  an  agent  is  eonf<7red 
by  a  written  instrument  the  determination  rt 
the  nature  and  extent  of  his  powers  are  mat- 
ters of  law,  but  if  the  agency  grows  ont  of 
transactions  in  pals,  or  is  to  be  Inferred  fron 
the  conduct  or  the  relation  of  the  parties  ta 
each  other,  the  extent  of  his  power  is  for  the 
jury. 

TEd.  Note.— For  cases  in  point,  aee  Cent  Die 
vol.  40.  Principal  and  Agent  f  724;  vti.  46. 
Trial,  I  326.] 

5.  Bbokkbs— Compensation— Saue  of  I/Kase- 
HOLD— Custom. 

A  real  estate  broker  who  sells  a  leasebolj 
is  not  entitled  to  the  same  oommiasions  a?  if 
he  had  sold  the  fee,  and  a  rule  of  a  real  esute 
exchange  allowing  commissions  on  the  foil  val-je 
of  the  fee  in  such  circumstances  would  ik: 
control,  unless  it  be  proven  that  the  rule  wsj 
of  such  notoriety  that  the  ovraer  must  be  pre- 
sumed to  have  had  knowledge  of  it  and  to  htv« 
dealt  expecting  to  be  bound  by  it 

\Ed.  Note.— For  cases  in  point  aee  Cent  Di;. 
vol.   8.   Brokers,   |   55.] 

6.  Same— iNSTBUcnoNS. 

In  an  action  by  a  real  estate  broker  for 
commissions  for  selliiig  a  leasehold,  plaintiff's 
prayer  for  an  instruction  which  relied  on  osat? 
and  custom  to  fix  the  amount  to  which  be  wu 
entitled  was  erroneous  in  not  requiring  the  jmr 
to  find  the  existence  of  a  nniform  and  notorioos 
custom  regulating  the  compensation  of  aieenti 
making  sales  of  leaseholds. 

7.  Samb— SuFnciENOT    OF    Etidencb— QCK- 
TI0N9  FOB  JUBT. 

In  an  action  by  a  real  estate  broker  fo? 
commissions  for  selling  a  leaahold.  evidence  held 
sufficient  to  send  the  case  to  the  jury. 

8.  Same  —  Compensation  —  CoMFURioN     w 

CONTBACT. 

Where  the  owner  of  property  employed  t 
real  estate  broker  to  find  a  purchaser,  the  mfn 
fact  that  a  prospective  purchaser  foamd  by  hia 
afterwards  notified  him  that  she  did  not  intecj 
to  purchase  did  not  deprive  him  of  his  ri^t  tD 
compensation,  where  she  actually  parcfaaaed  the 
proi>erty  within  two  or  three  months  thereafter. 


I'Ei.  Note.— For  cases  in  point 
vol.  a  Brokers,  H  68-74.] 
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Appeal  from  Court  of  Common  Fleas.- 
John  J.  Dobler,  Judge. 

Action  by  Samuel  K.  P.  Down^,  fbr  the 
use  of  Robert  C.  Downey,  against  Mary  L 
Groscup.  From  a  Jndgmoit  for  plaintiff  de- 
fendant appeals.  Beversed  and  remanded 
for  new  trial. 

Argued  before  BRISCOE.  BOYD,  BDRE£, 
PBARCE,  and  SCHMUCKEB.  JJ. 
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EDortoQ   S.    Smith,   for   appellant    S.    S. 
Field,  for  appellee. 

SCHMUCKER,  J.  ThlB  suit  was  brought 
In  the  court  of  common  pleas  of  Baltimore 
city  to  recover  a  commission  alleged  to  have 
been  earned  by  the  equitable  plaintiff,  Samu- 
el E.  P.  Downey,  by  procuring  a  purchaser 
for  a  house  owned  by  the  defendant,  Mary 
L.  Groscup.  The  plaintiff  recovered  a  Judg- 
ment for  the  amount  of  the  commission 
claimed  by  him,  and  the  defendant  appealed. 
There  are  no  questions  of  pleading  or  of 
the  admissibility  of  evidence  presented  by 
the  record,  which  contains  but  two  bills  of 
exceptions,  both  of  which  relate  to  the 
court's  ruling  on  the  prayers.  The  first  ex- 
ception was  taken  to  the  refusal  of  the  court 
to  grant  the  defendant's  prayer,  offered  at 
the  close  of  the  plaintiff's  case,  to  take  the 
case  from  the  Jury  for  want  of  legally  suf- 
ficient evidence  under  the  p'leadiugs  to  Jus- 
tify a  verdict  for  the  plaintiff.  The  second 
exception  was  taken  to  the  court's  action  on 
the  prayers  presented  at  the  close  of  the  en- 
tire case. 

The  testimony  of  the  different  witnesses 
displays  much  difference  of  recollection  and 
some  flat  contradictions,  but  the  record  con- 
tains evidence  tending  to  prove  the  follow- 
ing facts:  The  appellant  Mrs.  Groscup, 
owned  three  lots  of  ground  in  Baltimore  city, 
known  as  "Nos.  2915-17-19  Calvert  street" 
upon  each  one  of  which  a  house  was  being 
built  In  the  early  part  of  'the  year  1905. 
William  Groscup,  the  husband  of  the  appel- 
lant had  charge  and  managemtet  both  of 
the  erection  of  the  houses  and  the  sate  of 
the  property.  The  fee-simple  estate  In  the 
lots  did  not  belong  to  Mrs.  Groscup,  but  she 
owned  a  leasehold  estate  in  each  one  of  them, 
with  the  right  to  purchase  the  fee  in  it  A 
month  or  two  before  the  completion  of  the 
bouses  Mr.  Groscup  requested  or  authorized 
the  equitable  plaintiff,  Downey,  who  was  a 
licensed  real  estate  broker,  to  sell  the  bouses 
for  him  at  $8,500  each  in  -fee.  Mr.  Downey 
had  a  customer,  Mrs.  Ella  Mahon,  who  de- 
sired to  purchase  a  residence  in  that  neigb- 
borhood,  and  he  Informed  Mr.  Groscup  of 
that  fact  and  promised  to  see  her.  He  saw 
Mrs.  Mahon  the  next  day,  and  called  her  at- 
tention to  the  Groscup  houses,  and  made  an 
appointment  with  her  to  meet  Mr.  Groscup 
at  the  houses  at  4  o'clock  that  afternoon. 
He  then  Informed  Mr.  Grqacup  of  the  ap- 
pointment and  the  latter  met  Mrs.  Mahon 
according  to  the  appointment  at  the  houses, 
and  showed  them  to  her  and  offered  to  sell 
her  one  of  them.  About  two  months  after- 
(vards  Mrs.  Mahon  bought  the  house  No. 
2915  Calvert  street  from  Mrs.  Groscup  for 
FS,700  In  fee,  taking  a  deed  therefor  from 
ber  and  her  husband.  The  owner  of  the  re- 
rerslon  in  fee  united  In  the  deed,  at  Groscup's 
request  upon  being  paid  out  of  the  purchase 
oioney  the  value  of  the  reversion.  There  Is 
also  evidence  tending  to  prove  that  the  cus- 


tomary commission  of  real  estate  agents  in 
Baltimore  city  for  effecting  a  sale  of  real 
estate  is  2%  per  cent  upon  the  price  paid 
for  the  property,  and  that,  when  a  lease- 
holder authorizes  the  agent  to  sell  the  prop- 
erty in  fee  and  procures  It  to  be  conveyed  in 
fee.  It  is  customary  for  bis  principal  to  pay 
him  the  usual  commission  on  the  full  amount 
of  the  sale.  There  is  evidence,  on  behalf  of 
the  defendant  tending  to  prove  that  the 
negotiations  for  the  sale  of  the  property  in- 
stituted through  the  agency  of  Downey  were 
abandoned,  and  that  the  sale  was  In  fact 
the  result  of  subsequent  and  independent 
bargainings  between  Mr.  Groscup  and  Mrs. 
Mahon.  Some  of  the  most  vital  of  the  al- 
leged facts  which  the  evidence  on  behalf  of 
the  plaintiff  tended  to  prove  were  flatly  de- 
nied by  the  defendant's  witnesses,  but  the 
weight  of  the  evidence  was  a  question  for 
the  Jury.  Aa  both  bills  of  exceptions  relate 
to  the  court's  action  on  the  prayers,  they 
can  be  considered  together. 

At  the  close  of  the  whole  testimony  the 
plaintiff  offered  one  prayer,  which  the  court 
granted.  The  defendant  offered  four  pray- 
ers, of  which  the  flrst  was  a  renewal  of  bis 
prayer  asking  the  court  to  take  the  case  from 
the  Jury.  The  court  granted  the  defendant's 
second  and  third  prayers,  after  modifying 
the  seconu  one,  and  rejected  her  flrst  and 
fourth  prayers.  The  plaintiff's  flrst  prayer 
is  as  follows:  "It  the  Jury  find  from  the 
evidence  that  the  defendant  was  the  owner 
of  the  leasehold  property  known  as  '2915  N. 
Calvert  street'  and  that  the  defendant's  hus- 
band, William  Groscup,  was  her  agent  in 
charge  of  the  said  property  and  for  the  sale 
of  the  same,  and  that  the  defendant's  said 
agent  employed  the  plaintiff,  Samuel  K.  P. 
Downey,  to  procure  a  purchaser  for  the  said 
property  in  fee,  and  that  the  said  property 
was  sold  by  the  defendant  or  her  said  agent 
to  said  purchaser  procured  by  the  said  plain- 
tiff for  $8,700  in  fee,  then  the  plaintiff  is 
entitled  to  recover  such  compensation  as  the 
Jury  may  find  usual  and  customary."  The 
propositions  embraced  in  this  prayer,  with 
two  exceptions,  are  the  same  as  those  favor- 
ably passed  upon  by  this  court  in  the  plain- 
tiff's prayers  in  Jones  v.  Adler,  84  Md.  442,  and 
Biake  v.  Stump,  73  Md.  162,  163,  aO  Atl.  788, 
10  li.  R.  A.  103.  The  twb  special  features 
of  the  present  prayer  relate  to  the  authority 
of  the  defendant's  husbahd  acting  as  her 
agent  to  bind  her  by  the  enJployment  of  an- 
other agent  to  sell  the  property,  and  to  the 
liability  of  the  owner  of  the  leasehold  estate 
in  the  property  sold  for  the  payment  of  a 
broker's  commission  upon  the  entire  price 
for  which  the  property  was  sold  in  fee. 
This  prayer,  in  effect  instructs  the  Jury  as 
matter  of  law  that  William  Groscup,  if  found 
by  them  to  have  been  the  defendant's  "agent 
in  charge  of  said  property  and  for  the  sale 
of  the  same,"  had  the  authority  aa  such  agent 
to  employ  another  person  to  procure  a  pur- 
chaser for  it  and  thus  make  the  defendant 
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liable  to  such  person  for  compensation  If  the 
property  was  sold  to  the  purchaser  procured 
by  him.  That  Instruction  Involved  a  twofold 
error.  In  the  flrst  place,  an  agent  of  the 
character  described  in  the  prayer  has  not  as 
a  matter  of  law  power  tb  delegate  his  au- 
thority to  another  person  ot  employ  a  sub- 
agent  In  the  second  place,  a  sale  by  the  de- 
fendant to  a  purchaser  procured  by  the  sub- 
agent  would  not  ratify  bis  employment  or 
make  her  liable  to  him  for  compensation  un- 
less she  knew  when  she  made  the  sale  that 
the  purchaser  had  been  procured  by  him. 
The  law  Is  firmly  settled  that  ordinarily  an 
agent  has  no  power  to  delegate  his  authority 
to  another,  or  to  employ  a  subagent,  in  the 
absence  of  an  express  or  implied  authority 
to  do  so  from  his  principal.  This  is  especial- 
ly true  where  the  execution  of  the  power  con- 
ferred upon  the  agent  InvolTes  the  exercise 
of  Judgment  or  skill.  Mechem  on  Agency, 
I  185;  Clark  &  Skyles  on  Agency,  p.  767  et 
seq. ;  Wilson  v.  York,  etc.,  R.  R.  Co.,  Ill  Gill 
tt  J.  74.  The  power  to  an  agent  to  delegate 
blB  authority  may  be  implied  from  a  variety 
of  circumstances,  as  where  it  is  shown  that 
the  principal  contemplated  or  knew  that  the 
agent  Intended  to  delegate  bis  authority,  or 
where  such  delegation  is  authorized  by  cus- 
tom, usage,  the  course  of  trade,  or  by  neces- 
sity, or  where  the  acts  to  be  performed  are 
merely  mechanical  or  ministerial.  Clark  & 
Skyles  on  Agency,  p.  770;  Mechem  on 
Agency,  §§  184-196. 

If  the  authority  of  the  agent  is  conferred 
on  him  by  a  written  instrument,  the  con- 
struction of  the  Instrument  and  the  deter- 
mination of  the  nature  and  extent  of  the 
agent's  powers  are  matters  of  law  for  the 
court  If  the  agency  grows  out  of  trans- 
actions in  pals,  or  is  to  be  inferred  from 
the  conduct  or  relation  of  the  parties  to  each 
other,  the  existence  of  the  agency  and  the 
nature  and  extent  of  the  agent's  powers  are 
questions  of  fact,  to  be  found  by  the  Jury 
from  the  evidence  before  them  under  proper 
instructions  from  the  court  In  the  case  be- 
fore us  there  is  no  evidence  that  Mr.  Gros- 
cup's  agency  to  manage  and  sell  the  property 
was  created  by  a  written  Instrument,  or  that 
any  express  authority  was  conferred  on  him 
to  employ  a  subagent  to  make  the  sale.  If 
the  plalntlft  desired  an  instruction  from  the 
court  that  the  jury  might  imply  the  existence 
of  such  a  power  In  Mr.  Groscup  as  agent 
from  any  matters  testified  to  by  the  witness- 
es in  the  case,  he  should  have  presented  an 
appropriate  prayer  Instructing  the  Jury  what 
facts  or  circumstances,  if  found  by  them  from 
the  evidence,  would  Justify  them  in  finding 
that  the  agent  had  the  power.  The  plaintiff 
sought  to  hold  the  defendant  who  owned  the 
leasehold  In  the  property  liable  for  comniis-' 
sions  based  on  the  amount  produced  by  the 
sale  of  the  entire  fee-simple  estate,  upon  the 
ground  of  the  existence  of  a  custom  to  that 
effect  In  the  city  of  Baltimore,  and,  as  we 
have  already  said,  there  is  evidence  In  the 


record  tending  to  prove  such  a  custom,  but 
the  plaintiff's  prayer  does  not  require  the 
Jury  to  find  ttae  existence  of  such  a  custom, 
as  we  think  it  should  have  done.  In  Blake 
V.  Stump,  73  Md.  160,  20  AO.  788,  10  U  R. 
A.  103,  we  held  that  in  the  absence  of  a 
special  contract,  a  real  estate  broker  who 
sells  a  leasehold  is  not  entitled  to  the  same 
commissions  as  if  he  bad  sold  the  fee,  and 
that  a  rule  of  the  Real  Bstate  Elzchange  al- 
lowing commissions  on  the  full  value  of  the 
fee  under  such  circumstances  would  not  con- 
trol the  situation  unless  It  were  proven  that 
the  rule  was  of  such  public  notoriety  that  the 
defendant  must  be  presumed  to  have  baa 
knowledge  of  it  and  therefore  to  have  dealt 
expecting  to  be  bound  by  it  As  the  plain- 
tiff's prayer  did  not  instruct  the  Jury  to  al- 
low him  compensation  upon  a  quantum  mer- 
uit, but  relied  upon  usage  and  custom  to  fix 
the  amount  to  which  he  was  entitled,  it 
should  have  required  ttae  Jury  to  find  the 
existence  of  a  custom,  regulating  the  com- 
pensation of  agents  making  sales  like  the 
one  before  us,  of  the  uniform  and  notorious 
character  required  by  law  to  cause  it  to  enter 
into  and  become  a  part  of  all  contracts  made 
within  the  sphere  of  Its  operation.  The  pray- 
er assumes  the  existence  of  such  a  custom. 
We  6aA  no  error  In  the  rejection  by  the 
court  of  the  defendant's  first  prayer,  as  we 
regard  the  evidence  in  the  record  as  legally 
sufficient  to  send  the  case  to  the  Jury. 
.  Nor  does  any  error  appear  in  the  rejection 
of  her  fourth  prayer,  which  asserted  that 
she  was  relieved  from  liability  to  the  plain- 
tiff if  the  Jury  found  that  she  notified  the 
plaintiff  that  she  did  not  intend  to  purchase 
the  house  offered  her  by  him,  and  that  she 
then  in  fact  did  not  intend  to  purchase  it 
The  prayer  is  defective,  in  that  it  entirely 
fails  to  mention  or  notice  the  fact  that  Mrs. 
Mahon  actually  purchased  the  property  from 
the  defendant  within  two  or  three  months 
after  it  was  offered  to  her  by  the  plaintiff. 

For  the  error  in  granting  the  plaintiff's 
prayer,  the  Judgment  must  be  reversed,  and 
the  case  remanded  for  a  new  trial. 

Judgment  reversed,  with  costs,  and  case 
remanded  for  a  new  trial. 


STATE  BANK  OF  PITTSBURG  v.  KIRK. 

(Supreme  Court  of  Pennsylvania.    Jan.  7,  190T.) 

Bills  and  Notes  —  Impairment  or  Bask 
Capital— Notes  of  Dibectobs  foe  Amount 
—  Lack  of  Considebatiom  —  BJstoppkl  to 
Assert. 

Tlie  directors  of  a  bank,  whose  capital  was 
impaired,  made  their  notes  to  the  bank,  undi-r 
an  agreement  with  the  president  and  cashier 
that  the  notes  were  to  be  carried  so  as  not  to 
show  overdue  paper  and  were  to  be  paid  out 
of  the  profits  of  the  business.  Held,  in  an  ac- 
tion by  a  receiver  subsequently  appointed,  the 
directors  could  not  set  up  want  of  considera- 
tion. 

[EM.  Note.— For  cases  in  point  see  Gent  Ci«. 
vol.  7.  Bills  and  Notes.  S  223.] 
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Appeal  from  Court  of  Common  Pleas,  Al- 
legheny Comity. 

Action  by  the  State  Bank  of  Pittsburg,  In 
the  hands  of  John  P.  Steel,  receiver,  against 
Thomas  T.  Kirk.  From  an  order  making  ab- 
solute rule  for  Judgment  for  want  of  a  suffi- 
cient affidavit  of  defense,  defendant  appeals. 
Affifmed. 

Rule  for  Judgment  for  want  of  a  sufficient 
affidavit  of  defense.  One  of  the  several  notes 
in  suit  was  in  the  following  form : 

"3,000.  Pittsburg.  Pa.,  April  7,  1908. 

"Nine  months  after  date  I  promise  to  pay 
to  the  order  of  Thos.  T.  Kirk,  at  the  State 
Bank  of  Pittsburg,  Three  Thousand  00-100 
dollars.  Without  defalcation,  for  value  re- 
ceived. 

"J.  C.  Knapp. 

"No.  11,976.    Due  Jan.  7,  '04." 

Indorsed :  "Thos.  T.  Kirk.  William  Herb. 
Addison  Boren.  T.  J.  Williams.  J.  S.  Espy. 
D.  E.  Horlgan." 

An  affidavit  of  defense  was  filed,  setting 
up  that  no  consideration  was  given  for  the 
notes,  and  that  they  were  given  in  accord- 
ance with  a  memorandum  In  writing,  which 
was  as  follows : 

"Pittsburg,  Pa.,  April  7,  1908. 
"This  Is  to  certify  that  the  State  Bank 
of  Pittsbui^  at  this  date  hold  the  following 
notes:  March  14,  four  months,  to  order  of 
D.  E.  Horigan,  signed  J.  S.  Espy,  $2,000. 
April  7,  three  months,  to  order  of  Thos.  T. 
Kirk,  signed  J.  G.  Knapp,  $3,120.  April  7, 
six  months,  to  order  of  Thos.  T.  Kirk,  signed 
J.  G.  Knapp,  $3,00p.  April  7,  nine  months,  to 
order  of  Thos.  T.  Kirk,  signed  J.  C.  Knapp, 
$3,000.  These  notes  are  Indorsed  by  all  di- 
rectors of  said  State  Bank  of  Pittsburg.  The 
undersigned,  president  and  cashier,  hereby 
testify  that  the  above-named  notes  are  made 
up  and  carried  by  said  bank  in  order  to  prevent 
having  any  past-due  paper,  and  It  is  further 
understood  that  said  bank  Is  to  pay  these 
notes  out  of  the  profits,  which  at  the  present 
time  are  not  sufficient  without  cutting  down 
the  surplus  fund.  These  notes  are  to  take 
the  place  of  the  following  bad  loans  which 
have  occurred  up  to  the  present  time: 

R.  L.  Adams $  7,425 

Speer  C.  Xelson 1,093 

C.  A.  Weldon 2,000 

Total  $11,120 

"J.    8.   Espy,   President 
"Louis    Klein,    Cashier. 
"[Seal  of  bank.] 
"Witness:     T.  J.  Williams." 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN.  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

J.  S.  Ferguson,  E.  G.  Ferguson,  John  Reb- 
man,  Jr.,  and  John  D.  Brown,  for  appellant. 
C.  W.  Reamer  and  D.  M.  Miller,  for  appellee. 


ELKIN,  J.  This  Is  an  action  by  the  re- 
ceiver of  the  State  Bank  of  Pittsburg  against 
the  appellant,  who  was  indorser  on  certain 
promissory  notes,  executed  and  indorsed  un- 
der the  following  circumstances:  Appellant 
was  a  member  of  the  board  of  directors  of 
the  bank,  whose  capital  was  Impaired  by  bad 
loans.  It  was  deemed  advisable  to  charge  off 
these  bad  loans  and  substitute,  in  lieu  of  the 
amount  so  charged  off,  notes  executed  and 
indorsed  by  the  individual  members  of  the 
board  in  an  amount  sufficient  to  make  good 
the  Impairment  of  capital.  The  arrangement 
was  carried  out,  and  the  notes  upon  which 
this  suit  is  based  were  accordingly  executed 
and  indorsed.  At  the  time  of  the  substitution 
of  the  notes  In  question  the  president  and 
cashier  made  a  certificate  under  the  corporate 
seal  of  the  bank,  setting  forth  that  the  notes 
were  made  up  and  carried  by  the  bank  In  or- 
der not  to  show  overdue  paper,  with  the 
understanding  that  the  notes  were  to  be  paid 
out  of  the  profits  arising  from  its  business, 
not  then  sufficient  to  do  so  without  cutting 
down  the  surplus  fund.  These  notes  were  re- 
newed from  time  to  time  In  accordance  with 
the  original  understanding,  and  were  held  by 
the  bank  at  the  time  of  Its  failure,  when  a  re- 
ceiver was  appointed.  It  is  now  contended 
that,  as  between  the  Indorsers  and  the  bank, 
there  was  no  consideration  given  for  the 
notes,  and  that  there  can  be  no  recovery  by 
the  receiver,  because  he  has  no  rights  superi- 
or to  those  which  the  bank  would  have  had 
if  its  management  had  continued  under  its 
board  of  directors;  In  other  words,  that  the 
receiver  stands  in  the  place  of  the  bank,  and, 
if  the  bank  could  not  recover,  he  cannot. 
This  Is  an  erroneous  view  of  the  law.  A 
receiver.  It  Is  true,  represents  the  corpora- 
tion, but  he  also  represents  Its  creditors,  and 
it  is  his  duty  to  secure  all  of  the  assets  avail- 
able for  their  payment  Cushing  v.  Perot 
175  Pa.  6C,  34  Atl.  447,  34  L.  R.  A.  737,  62 
Am.  St  Rep.  835.  This  court  has  not  here- 
tofore been  called  on  to  pass  upon  the  exact 
question  now  raised,  but  similar  questions 
have  frequently  been  before  the  courts  of 
New  Tork,  and  the  rule  laid  down  In  that 
state  Is  so  consonant  with  good  conscience, 
wise  public  policy,  and  natural  Justice  that 
we  feel  Impelled  to  adopt  and  follow  It  In 
the  New  Tork  cases  It  was  held  that  whcro 
the  directors  of  a  bank,  in  order  to  take  up 
certain  bad  loans  held  by  the  bank,  which  Im- 
paired Its  capital,  had  executed  their  own 
notes  to  the  bank  in  like  amount,  pursuant 
to  an  agreement  with  the  cashier  that  the 
notes  should  not  be  enforceable  until  the  de- 
ficiency upon  the  rejected  securities  should  be 
ascertained,  they  could  not  set  up  want  of 
consideration  to  defeat  an  action  instituted 
by  the  receiver,  subsequently  appointed,  to 
collect  the  notes.  The  same  rule  was  held 
to  apply  when  a  number  of  trustees  of  a  bank 
had  executed  a  bond  for  the  purpose  of  ex- 
Eibiting  it  to  the  banking  department  as  an 
asset,   when  examined,  in  order  to  enable 
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the  bank  to  pass  a  satisfactory  examination 
and  continue  Its  bnsineas;  also,  where  the 
defendant,  a  trustee  of  the  bank,  had  execut- 
ed a  mortgage  to  make  good  a  deficiency  In 
the  assets  of  the  bank.  In  all  of  these  cases, 
and  many  more  of  a  similar  character,  It 
was  decided  that  the  makers  of  the  notes 
were  estopped  from  setting  up  want  of  con- 
sideration, nurd  V.  Kelley,  78  N.  Y.  588, 
34  Am.  Rep.  567;  Best  v.  Thlel,  79  N.  Y. 
15 ;  Hun  y.  Salter,  92  N.  Y.  661 ;  Rector  v. 
Teed,  120  N.  Y.  583,  24  N.  E.  1014;  Sickles 
T.  Herold,  149  N.  Y.  332,  43  N.  E.  852. 

The  force  of  these  decisions  Is  recognized 
by  the  learned  counsel  for  appellant;  but 
It  Is  argued  that  the  powers  of  a  receiver  are 
greater  In  that  state,  their  duties  essentially 
different,  being  In  the  nature  of  a  statutory 
assignee,  and  hence  the  rule  of  those  cases 
should  not  apply  here.  The  answer  to  this 
position  iB,  as  hereinbefore  stated,  that  In 
our  state  the  receiver  represoits,  not  only  the 
corporation  as  a  legal  entity,  bat  also  the  de- 
positors and  creditors  of  the  bank,  and  that  It 
is  his  duty  to  secure  all  of  the  available  as- 
sets for  their  payment  The  creditors  and 
depositors  cannot  be  affected  by  the  secret 
agreement  entered  Into  between  the  president 
and  cashier  of  a  bank  and  the  board  of  di- 
rectors, and  It  cannot  be  set  up  to  defeat  a 
recovery  In  an  action  by  the  receiver  on  the 
notes. 

Judgment  afBrmed. 


STATE  BANK  OP  PITTSBURG  v.  WIL- 
LIAMS. SAME  T.  HORIGAN.  SAME  t. 
HERB.  SAME  v.  NICHOLS.  SAME  r. 
ESPY. 

(Supreme  Goart  of  Pennsylvania.    Jan.  7, 1907.) 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Actions  by  the  State  Bank  of  Pittsburg, 
In  the  bands  of  John  P.  Steel,  receiver, 
against  T.  J.  Williams,  D.  E.  Horlgan,  Will- 
iam Herb,  one  Nichols,  and  J.  S.  Espy.  From 
orders  making  absolute  rules  for  Judgment 
for  want  of  sufficient  affidavits  of  defense, 
defendants  appeal.    Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  ME8TREZAT,  POTTER, 
ELKIN,   and   STEWART,  JJ. 

ELKIN,  J.  For  reasons  given  In  State 
Bank  of  Pittsburg  v.  Kirk,  66  Atl.  932,  in  an 
opinion  ]ust  handed  down.  Judgment  In  each 
of  these  cases  is  affixmed. 


McALBER  V.  GOOD  et  al. 
(Supreme  Court  of  Pennsylvania.    Jan.  7,  1907.) 

1.  Abbest— What  Constitutes. 

To  constitute  an  arrrst.  there  need  not  be 
an  application  of  actual  force,  or  such  physical 
restraint  as  is  visible  to  the  naked  eye. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  DIk. 
vol.  4,  Arrest,  ti  90.  167.] 


2.  False  Impbisonxert— FaBtiks  Liabi.e:. 

Where  policemen  go  to  a  man's  boose  and 
induce  him  to  accompany  diem  to  the  c:hief 
of  police,  who  searches  and  incarcerates  him 
in  prison,  the  officers  are  liable  for  an  unlawful 
arrest. 
8.  Saue. 

Where  a  person  is  arrested  at  the  instance 
I  of  another,  such  other  ia  liable  as  a  party 
,  thereto,  though  he  may  not  have  expressly  di- 
;  rected  tli«  arrest. 

[JQd.  Note.— For  cases  in  point,  see  Cent  DIk. 
vol  23.  False  Imprisonment,  i!  45-61.] 

4.  Sams— BuBDER  or  Pboot. 

In  an  action  for  false  Imprisonment,  the 
bnrden  is  on  defendant  to  show  arrest  by  the 
authority  of  the  law. 

5.  Same— Punitive  Damages. 

Where  an  officer  wantonly  arrests  an  in- 
nocent man,  be  should  be  held  liable  in  punitive 
damages  as  much  as  a  private  person  would  be 
for  malicious  prosecution;  but  if,  in  an  honesi 
endeavor  to  arrest  a  felon,  he  takes  an  inno- 
cent person,  who  was  justly  suspected,  he  should 
not  suffer  at  all. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dix. 
vol.  23,  False  Imprisonment,  {  112.] 

Appeal  from  Coort  of  Oommon  Pleas,  Alle- 
gheny County. 

Action  by  Harry  McAleer,  by  hia  next 
friend,  Elizabeth  McAleer,  against  Albert  R. 
Good  and  others.  From  an  order  refudng  to 
take  off  a  nonsalt,  plaintiff  appeals.  Re- 
versed. 

At  the  trial  It  appeared  that  Freder!<^ 
lyamp  and  John  Moore  were  police  officers 
of  the  city  of  McKeesport.  On  October  9, 
1902,  they  went  to  the  bouse  where  the  plain- 
tiff, a  boy  19  years  of  age,  resided,  and  In 
some  way  induced  him  to  go  to  the  office  of 
the  chief  of  police.  There  he  was  charged  by 
the  chief  of  police  with  stealing  diamond  ear- 
rings belonging  to  the  wife  of  Albert  Good, 
another  of  the  defendants.  There  was  evi- 
dence that  the  arrest  was  made  at  the  in- 
stance of  Good.  The  plaintiff  was  searched 
and  Imprisoned  for  over  24  hours,  and  then 
discharged  after  the  diamonds  had  been 
found  by  the  owner  in  her  own  house.  The 
court  entered  a  compulsory  nonsuit,  which  it 
subsequently  refused  to  take  off;  Brown,  J., 
filing  the  following  opinion: 

"The  compulsory  nonsuit  was  entered  be- 
cause the  testimony  failed  to  establish  a  Joint 
act  by  the  three  defendants  (Good,  Lamp,  and 
Moore)  charged  with  the  false  arrest  and  Im- 
prisonment of  the  plaintiff.  On  October  9th, 
about  9  o'clock  In  the  morning.  Lamp  and 
Moore  went  to  the  residence  of  the  plaintiff, 
and  Lamp,  without  producing  a  warrant,  or 
saying  that  he  had  one,  or  that  he  had  come 
to  arrest  him,  said  to  the  plaintiff  that  Chief 
Morrlsy  wished  to  see  him ;  and  thereupon 
the  plaintiff  went  with  them  to  the  private 
office  of  the  chief.  (Jhlef  Morrisy,  after  15  or 
20  minutes'  talk  with  the  plaintiff,  had  him 
locked  up.  But  there  is  not  a  syllable  of  tes- 
timony that  Lamp  or  Moore  had  anything  to 
do  with  arresting  or  locking  him  up.  Their 
connection  with  the  affair,  so  far  as  the  tes- 
timony shows,  was  nothing  more  than  the  act 
of  messengers  sent  to  deliver  to  plaintiff  ■ 
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aeaaage  tbat  Chief  Morrlay  wished  to  see 
iln.  Motion  to  take  off  nonsalt  Is  refused." 
Argaed  before  MITCHELL,  C.  J.,  and 
i'ELL,  BROWN,  MESTRBZAT,  EJLKIN,  and 
5TBWART,  JJ. 

F.  0.  McGIrr  and  John  Matron,  tor  appel- 
ant. 

ELKIN,  J.  This  Is  an  action  for  unlawful 
irrest  and  false  Imprisonment  The  learned 
rial  Judge,  after  hearing  the  plaintiff's  evl- 
lence,  directed  a  compulsory  nonsuit  to  be  en- 
ered,  with  leaye  to  move  the  coort  in  banc 

0  take  it  off.  A  motion  to  take  It  off  was 
iccordlngly  made  and  refused.  The  ruling 
s  based  on  the  ground  that  the  testimony 
>roduoed  by  the  plaintiff  failed  to  establish 

1  Joint  act  by  the  three  defendants  and  did 
lot  show  that  Lamp  and  Moore  had  anything 
:o  do  with  the  arrest  and  imprisonment  of 
tfcAleer.  We  do  not  so  read  the  testimony. 
rtalB  being  a  Judgment  of  nonsuit,  the  evl- 
lence  produced  by  the  plaintiff  must  be  ac- 
cepted as  true.  It  will  not  be  seriously  con- 
:ended  that,  to  constitute  an  arrest,  there 
iiust  be  an  application  of  actual  force,  or 
nanual  touching  of  the  body,  or  such  physical 
'estralnt  as  to  be  visible  to  .the  eye.  Such  is 
lot  the  law.  All  the  authorities  agree  an 
irrest  may  be  made,  either  with  or  without 
I  manuaj  or  actual  touching,  by  the  officer. 
Elowerer,  the  manner  of  making  the  arrest 
nrould  seem  to  be  unimportant.  In  view  of  the 
'act  that  Lamp  and  Moore  went  to  the  house 
>f  McAleer  and  In  some  manner  succeeded  In 
getting  him  to  accompany  them  to  the  office 
>f  the  chief  of  police,  who  searched  him  and 
afterwards  had  him  Incarcerated  in  prison 
rrom  about  noon  of  the  day  of  the  arrest  until 
1  p.  m.  the  next  day.  These  facts  indicate 
that  the  defendants  were  acting  parts  in  the 
nachlnery  set  in  motion  by  the  chief  of  police, 
n-hlch  resulted  in  the  imprisonment  complain- 
ed of .  As  to  Good,  it  need  only  be  said  that 
If  the  arrest  was  made  at  bis  instance,  with 
his  knowledge  and  consent,  it  Is  sufficient  to 
tnnke  blm  liable  as  a  party,  although  he  may 
aot  hare  expressly  directed  the  officer  to 
make  the  arrest.  Burk  ▼.  Howley,  179  Pa. 
539,  36  AtL  327,  67  Am.  St  Rep.  607. 

Again,  it  mwBt  not  be  overlooked  that,  in 
an  action  for  unlawful  arrest  and  false  im- 
prisonmoit,  the  burden  is  upon  the  defend- 
ants to  show  that  It  f^s  by  authority  of  law. 
McCarthy  v.  De  Annlt,  99  Pa.  63.  In  this  re- 
spect, the  rule  as  to  the  burden  of  proof  is 
not  analogous  to  an  action  for  malicious 
prosecution,  wherein  it  has  been  held  to  be 
the  duty  of  plaintiff  to  affirmatively  show 
want  of  probable  cause.  In  the  case  at  bar 
the  testimony  was  sufficient  if  believed,  to 
cast  on  the  defendants  the  burden  of  show- 
ing probable  cause  for  the  arrest  and  Impris- 
onment. The  rule  applicable  to  such  cases  is 
very  well  stated  in  McCarthy  v.  De  Armit,  99 
Pa.  63,  wherein  Mr.  Justice  Trunkey,  who 
delivered  the  opinion  of  the  court,  said': 
"Constables  and  other  police  officers,  who  ar- 


rest persons  8uq>ected  of  having  committed 
felony.  In  actions  for  damages,  should  be  al- 
lowed to  defend  upon  like  principles  as  a 
private  person,  who  causes  an  arrest  by  a 
complaint  on  oath ;  for  it  is  the  duty  of  those 
officers  to  make  such  arrests.  If  an  officer 
wantonly  and  maliciously  arrests  an  Innocent 
man,  he  ought  to  be  liable  In  quite,  as  heavy 
punitive  damages  as  a  private  person  would 
be  for  a  causeless  and  malicious  prosecution ; 
but  if  without  notice,  and  in  the  honest  en- 
deavor to  arrest  and  bring  a  felon  to  Justice, 
he  takes  an  innocent  person,  who  was  Justly 
suspected,  he  should  not  suffer  at  all."  These 
are  matters  to  be  determined  at  the  trial  of 
the  casa 

Judgment    reversed,    and    a    procedendo 
awarded. 


WISNIAWSKI  V.  CARBON  STEEL  CO. 
(Supreme  Conrt  of  Pennsylvania.    Jan.  7,  1907.) 
Masteb  ano  Sebvant— iNjrmT  to  Sebvaht— 

CONTRIBUTOBT  NeOLIOENCS. 

In  an  action  to  recover  for  death  of  plain- 
tiff's husband,  held,  that  deceased  was  Kuilty 
of  contributory  neglieence,  barrinx  recovery. 

[Eld.  Note.— For  cases  in  point  see  Cent  DIjc. 
vol.  34,  Master  and  Servant  !S  988-996.] 

Appeal  from  Coort  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Mary  Wlsniawskl  against  the 
Carbon  Steel  Company.  Verdict  for  plaintiff, 
and  defendant  appeals.    Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTRBZAT.  ELKIN,  and 
STEWART,  JJ. 

Stephen  Stone  of  Stone  &  Stone,  for  appel- 
lant Meredith  R.  Marshall  and  Thos.  M. 
&  Rody  P.  Marshall,  for  appellee. 

FELL,  J.  Antonio  Wlsniawskl,  the  plain- 
tiff's husband,  was  foreman  of  a  gang  of  men 
employed  in  the  defendant's  yard  in  breaking 
scrap  iron  and  molds.  The  appliance  used 
was  a  tripod  30  feet  high,  to  the  top  of  which 
a  heavy  iron  ball  was  raised  and  allowed 
to  drop  on  the  pile  of  iron  beneath  it.  To  pro- 
tect the  workmen  from  the  fragments  of 
Iron  that  would  be  thrown  about  when  the 
ball  fell,  a  rough  shed  had  been  constructed 
at  one  side  of  the  base  of  the  tripod  and  a 
few  feet  from  it  Wlsniawskl  had  been  fore- 
man of  the  day  gang  2%  years,  and  he  and 
his  men,  with  the  assistance  of  a  carpenter, 
had  built  the  shed  about  a  year  before.  Its 
Bides  were  made  of  railroad  ties  bolted  to- 
gether and  the  top  of  heavy  sheet  iron.  Other 
railroad  ties  were  kept  in  the  yard  for  use 
In  strengthening  or  protecting  the  building 
when  necessary  to  do  so.  Wlsniawskl  had  en- 
tire charge  of  the  work  during  the  day,  and 
directed  what  should  be  done  and  how  It 
should  be  done.  When  he  came  to  his  work 
on  the  morning  of  the  accident  he  found  a 
large  pile  of  broken  scrap  left  by  the  night 
gang  engaged  in  the  same  work.  He  ap- 
plied to  some  one  in  authority  In  the  yard, 
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known  as  the  "labor  boss,"  whose  duties  and 
whose  authority  are  not  defined,  for  buggies 
to  remove  the  scrap,  and  told  blm  the  shed 
was  weak.  He  was  told  by  this  man  that 
the  buggies  were  all  In  use  at  the  time,  and  to 
go  on  with  his  woik.  Without  removing  any 
of  the  scrap  Iron  left  by  the  night  gang,  he 
broke  otlier  iron  on  the  top  of  it  for  two 
hours,  thus  adding  to  the  pile.  The  ball 
glanced  or  rolled  from  the  pile,  struck  the 
shed  and  broke  one  of  the  timbers,  which 
fell  ni)on  and  Injured  WIsnIawski,  causing  his 
death. 

The  allegations  of  negligence  are  that  the 
shed  was  improperly  constructed,  and  that 
the  sides  were  weak,  and  that  the  deceased 
had  continued  to  work  on  the  assurance  by 
the  labor  boss  that  it  was  safe.  The  ques- 
tions submitted  to  the  Jury  were  whether 
WIsniawski  had  continued  at  work  because  of 
the  assurance  of  safety,  and  whether  the  dan- 
ger was  so  manifest  that  be  knew  of  it  and 
took  the  risk. 

The  undisputed  testimony,  that  produced  by 
the  plaintiff  as  well  as  that  produced  by  the 
defendant,  was  that  the  accident  was  caused 
by  allowing  the  pile  of  scrap  to  become  too 
high  and  to  slope  towards  the  shed.  The  shed 
was  Intended  as  a  protection  against  small 
pieces  of  iron  that  might  be  thrown  out  when 
the  ball  fell.  There  was  no  danger  from  the 
ball  if  the  pile  was  kept  low  or  was  proper- 
ly constructed,  so  that  the  ball  would  fall 
directly  on  the  top  of  It  If  the  pile  was 
high,  the  ball  would  roll  off  of  It  ht  the  di- 
rection in  which  the  pile  sloped.  This  was 
the  only  danger  from  the  ball.  The  whole 
work  was  under  the  control  of  WIsniawski. 
He  could  have  had  the  scrap  drawn  to  one 
side  until  he  could  procure  buggies  to  remove 
it,  and  he  could  have  had  the  pile  reshaped 
so  as  to  avoid  danger  from  the  ball.  Instead 
of  doing  this,  he  broke  scrap  for  two  hours, 
Increasing  the  pile  and  giving  no  attention  to 
Its  shape.  The  shed  was  not  insufficient  for 
the  purpose  for  which  it  was  primarily  In- 
tended. If  it  was  Insufficient  as  a  protection 
against  the  bail  when  the  pile  of  scrap  be- 
came too  high  or  was  misshaped,  no  one  knew 
this  better  than  WIsniawski,  who  had  helped 
to  build  it  and  who  used  it  every  five  min- 
utes during  the  day.  He  had  the  material  at 
hand  to  remedy  any  defects.  He  continued 
to  work  in  the  presence  of  a  danger  which 
was  manifest  and  of  his  own  creation,  and 
which  he  had  the  power  to  remove  at  will. 
We  see  no  ground  on  which  a  recovery  ag^alnst 
the  defendant  can  be  sustained. 

The  judgment  is  reversed,  and  judgment 
is  now  entered  for  the  defendant 


MOOUB  V.  CHARTIEUS  VALLEY  WATER 

CO.  et  al. 
(Snpreme  Court  of  Pennsylvania.    Jan.  7,  1907.) 

1.  Watebs— Watbb  Companies — Leases. 

Act   June  26,   1805   (P.   L.   369)   being  a 
supplement  to  Act  April  29,  1874,  authorizes 


corporations  orf^nlzed  for  the  supply  of  water 
under  the  former  act  to  lease  and  operate  cor- 
porate property,  so  that  a  water  company  so 
organized  may  lease  its  property  to  anotlier 
company  organized  under  the  same  act 
2.  Statutes — Construction. 

In  construing  an  act,  the  title  of  the  act 
may  b«  considerea. 

[Ed,  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44.  Stetutes,  {  288.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

BUI  by  Harry  Moore  against  the  Cbartiers 
Valley  Water  Company  and  others.  From  a 
decree  dismissing  the  bill,  plaintiff  appeals. 
Affirmed. 

The  following  is  the  opinion  of  Frazer,  P. 
J.,  in  the  court  below: 

"The  purpose  of  this  bill  was  to  restrain 
the  Cbartiers  Valley  Water  Company  from 
leasing  Its  property,  franchises,  etc.,  to  the 
South  Pittsburg  Water  Company,  and  also 
to  declare  void  such  lease  If  one  had  been 
executed.  From  the  bill,  answer  and  proofs 
we  find  the  following  facts: 

"(1)  The  Cbartiers  Valley  Water  Company 
la  a  corporation  of  Pennsylvania  organized 
and  existing  under  the  corporation  act  of 
April  29,  1874,  and  its  supplements,  Ug 
articles  of  association  having  been  acknowl- 
edged July  27,  1896,  approved  by  the  Gov- 
ernor and  enrolled  in  the  office  of  the  Sec- 
retary of  the  commonwealth  July  30,  1896. 
and  recorded  In  the  recorder's  office  of  Al- 
legheny county,  February  6,  1897.  As  set 
forth  in  its  articles  of  association,  the  cor- 
poration was  formed  'for  the  purpose  of 
the  supply  of  water  to  the  public,  or  the 
supply,  storage  and  transportation  of  water 
and  water  power  for  commercial  and  manu- 
facturing purposes  within  the  district  ly- 
ing south  and  west  of  the  Ohio  and  Monon- 
gahela  rivers  within  the  county  of  Allegheny, 
and  outside  the  present  limits  of  the  city 
of  Pittsburgh,'  and  its  business  was  to  be 
transacted  In  the  city  of  Pittsburg.  The 
present  capital  stock  of  the  company  is  20.- 
000  shares  of  the  par  value  of  $50.00  each; 
the  individuals  named  as  defendants  herein 
being  the  officers  and  directors  of  the  com- 
pany, since  August  19,  1904.  Subsequent  to 
its  organization  the  company  erected  a  water- 
works, laid  pipe,  and  until  the  execution  of 
the  lease  hereinafter  referred  to  supplied 
water  to  the  public  within  the  district  men- 
tioned in  its  charter. 

"(2)  The  South  Pittsburg  Water  Company 
Is  also  a  corporation  of  the  state  of  Pennsyl- 
vania organized  and  existing  under  the  cor- 
poration act  of  April  29,  1874,  and  its  sup- 
plements. Its  articles  of  association  having 
been  acknowledged  June  2,  1904,  approved 
by  the  Governor  July  14,  1904,  and  enrolled 
in  the  office  of  the  Secretary  of  the  common- 
wealth July  15,  1904,  and  recorded  In  the 
recorder's  office  of  Allegheny  county  August 
1,  1004.  As  set  forth  in  the  articles  of  as- 
sociation the  corporation  was  formed  'for 
the  purpose  of  the  supply  of  water  to  the 
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public,  and  its  locatipn  of  territory  of  snp- 
ply  is  -within  ttie  borough  of  Biidgevllle  In 
the  county  of  Allegheny  and  state  of  Penn- 
sylvania.' The  corporation  subsequently  ac- 
qnlreu  franchises  empowering  it  to  supply 
-water  to  the  public  In  all  the  municipal  dis- 
■trlcts  -within  which  water  was  formerly  sup- 
plied to  the  public  by  its  codefendant  the 
Chartlera  Valley  Water  Company.  The  cor- 
poration was  formed  for  the  purpose  of  tak- 
ing over  under  lease  the  f  ranchisrs  and  prop- 
erty of  the  Chartlers  Valley  Water  Company 
and  operating  the  same.  Its  capital  stock  is 
$3,000,000. 

"(3)  Previous  to  the  incorporation  of  the 
South  Pittsburg  Water  Company  its  pro- 
moters and  organizers  submitted  a  proposi- 
tion to  the  stockholders  of  the  Chartlers  Val- 
ley Water  Company  providing  for  a  lease  of 
the  latter  company's  franchises  and  plant  tor 
the  term  of  999  years  upon  the  following 
terms :  The  payment  by  the  South  Pittsburg 
Water  Company  of  the  floating  indebtedness 
of  the  Chartlers  Company,  amo-onting  to 
about  $125,000;  the  payment  of  the  cost  of 
a  new  pump  at  that  time  being  erected  by 
the  Chartlers  Company;  the  assuming  and 
paying  of  the  bonded  Indebtedness  of  the 
Chartlers  Company  of  $1,000,000;  the  pay- 
ment of  an  annual  rental  to  the  company  of 
$12,500,  and  It  was  further  proposed  to  issue 
to  the  stockholders  of  the  Chartlers  Company 
in  lieu  of  their  stocic  In  that  company  stock 
of  the  South  Pittsburg  Water  Company  as 
follows :  Twenty-five  per  cent,  of  such  hold- 
ings in  5  per  cent,  guarantied  preferred  stock, 
and  75  per  cent,  in  common  stock. 

"(4)  At  an  adjourned  meeting  of  the  stock- 
holders of  the  Chartlers  Valley  Water  Com- 
pany, held  August  19,  1904,  the  same  having 
been  continued  by  successive  adjournments 
from  an  earlier  date,  the  stockholders  of  the 
company  voted  upon  the  proposition  to  lease 
its  property  to  the  South  Pittsburg  Water 
Company,  referred  to  in  the  preceding  find- 
ing, which  proposition  was  adopted  and  ap- 
proved, 16,948  shares  voting  in  favor  of  the 
same,  and  1,277  opposing  the  lease;  1,775 
shares  were  not  represented  or  did  not  vote. 
After  the  adjournment  of  the  stockholders' 
meeting,  accepting  the  proposition  of  the 
South  Pittsburg  Water  Company,  the  direc- 
tors of  the  Chartlers  Valley  Water  Company 
met  and  by  a  resolution  unanimously  adopt- 
ed, authorized  the  execution  and  delivery  of 
a  lease  of  its  property  and  franchises;  pur- 
suant to  the  action  of  the  stockholders  and 
directors  of  the  company  the  officers  thereof 
on  the  same  date  executed  and  delivered  un- 
to the  South  Pittsbnrg  Water  Company  such 
lease,  which  company  thereupon  entered  into 
possession  of  the  demised  property  and  has 
since  that  time  exercised  the  firancbises  of 
the  Chartlers  Valley  Water  Company  and 
operated  its  plant 

"(5)  Plaintiffs  are  and  were  prior  to  Au- 
gust 19,  1904,  owners  of  stock  in  the  Char- 
tlers Valley  Water  Company. 


"(6)  Harry  Moore,  one  of  the  plaintiffs, 
from  time  to  time  as  a  director  of  the  Char- 
tlers Valley  Water  Company  voted  and  pro- 
tested against  the  execution  of  the  lease  of 
its  franchises  to  the  South  Pittsburg  Water 
Company,  and  at  the  stockholders'  meeting 
of  August,  1904,  protested  and  voted  against 
the  authorization  of  the  lease.  His  term  as 
a  director  of  the  company  having  expired 
previous  to  August  19,  1904,  he  did  not  take 
part  in  the  directors'  meeting  of  that  date 
which  authorized  the  execution  of  the  lease. 
Previous  to  the  adjournment  of  the  stock- 
holders' meeting  of  August  19,  he  gave  notice 
to  those  present  of  his  intention  to  file  a 
bill  in  equity  to  enjoin  the  execution  of  the 
lease,  and  as  a  result  of  such  notice  the 
bill  in  this  case  was  filed  August  27,  1904. 

"(7)  Under  date  of  August  25,  1904,  Robin- 
son Bros.,  acting  as  agents  for  the  promoters 
of  the  South  Pittsburg  Water  Company  in 
procuring  the  lease  now  in  question,  mailed 
to  the  stockholders  of  the  Chartlers  Valley 
Water  Company  a  circular  letter  in  which 
the  stockholders  were  notified  that  all  stock 
In  the  Chartiers  Valley  Water  Company  not 
exchanged  within  15  days  would  'only  be  re- 
ceived on  snch  terms  as  may  then  be  made.' 

"Conclusions  of  Law. 

"(1)  There  being  no  evidence  tending  to 
show  the  use  of  improper  means  to  Induce 
the  execution  of  the  lease  In  question,  or  that 
Its  terms  are  unconscionable,  the  sole  question 
for  determination  Is  the  power  of  the  Char- 
tiers  Company  to  lease  Its  plant  to  another 
corporation.  If  it  has  that  power  It  must  be 
conferred  by  the  act  of  June  26.  1895  (P.  L. 
860)  entitled  'A  supplement  to  an  act,  en- 
titled "An  act  to  provide  for  the  Incorpora- 
tion and  regulation  of  certain  corporations," 
approved  the  twenty-ninth  day  of  April, 
Anno  Domini  one  thousand  eight  hundred 
and  seventy-four,  further  amending  the 
twelfth  section  thereof,  so  as  to  permit  cor- 
porations organized  thereunder,  either  for  the 
purpose  of  carrying  on  any  manufacturing 
business  or  for  the  supply  of  water,  or  for  the 
manufacture  or  supplying  of  light,  to  pur- 
chase bonds  or  stock  of  other  corporations 
of  the  same  character,  or  to  guarantee  the 
payment  of  interest  and  principal  of  such 
bonds,  or  either  principal  or  interest,  or  to 
lease  and  operate  corporate  property.*  The 
portion  of  the  act  applicable  to  this  case 
and  upon  which  the  power  to  make  the  lease 
complained  of  depends,  reads  as  follows: 
'It  shall  and  may  be  lawful  for  any  company, 
organized  under  the  provisions  of  this  act, 
either  for  the  purpose  of  carrying  on  any 
manufacturing  business  or  for  supply  of  wa- 
ter for  manufacturing  and  supplying  light, 
of  this  commonwealth  or  elsewhere  to  sub- 
scribe for,  take,  purchase,  hold  and  dispose 
of  the  bonds  or  stock  in  any  company  of  the 
same  character  incorporated  under  the  pro- 
visions of  this  act  or  its  supplements,  or 
guarantee  the  payment  of  said  bonds  and 


Digitized  by 


(joogle 


938 


65  ATLANTIC  BEPOBTBB. 


(Pt 


the  interest  thereon,  or  either  prlndital  or  in- 
terest, or  to  enter  Into  contracts  for  the 
use  er  lease  of  the  corporate  property,  real, 
personal  or  mixed  of  such  company,  upon 
euch  terms  as  may  be  agreed  upon  with  the 
company  or  companies  owning  the  same,  and 
to  run,  use  and  operate  such  property  In  ac- 
cordance with  such  contract  or  lease.'  Both 
the  Ohartlers  Water  Company  and  the  South 
Pittsburg  Water  Company  are  organized  un-- 
der  the  act  of  1874  for  the  purpose  of  sup- 
plying water  to  the  public.  They  are  corpor- 
ations 'of  the  same  character.'  Do  corpora- 
tions of  their  character  come  within  the  pro- 
visions of  the  act?  It  will  be  noticed  there 
is  a  difference  between  the  words  used  in 
the  title  of  the  act  of  1895  and  those  used 
in  the  body.  In  the  title,  which  Is  a  part  of 
the  act,  and  aids  if  needs  be  in  Its  construc- 
tion, Halderman's  Appeal,  104  Pa.  251,  the 
act  is  made  to  ai^ly  to  three  classes  of  cor- 
porations: (a)  for  the  purpose  of  carrying  on 
any  manufacturing  business;  (b)  for  the  sup- 
ply of  water;  and  (c)  for  the  manufacture 
or  supplying  of  light,  while  the  body  of  the 
act,  plaintiff  contends,  applies  to  but  two 
classes — those  organized  for  the  purpose  of 
carrying  on  any  manufacturing  business,  and 
those  organized  to  supply  water  for  mano- 
factnring  and  supplying  light  It  seems  to 
us  plaintiff's  contention  is  not  well  founded. 
To  glye  the  act  the  construction  contended 
for  by  plaintiff  would  t>e  to  limit  its  provis- 
lons  to  one  class  of  corporation,  viz.,  those 
organized  for  manufacturing  puri>oees,  as 
there  is  no  authority  in  the  act  of  1874  for 
the  creation  of  corporations  to  'supply  water 
for  manufacturing  and  supplying  light'  The 
Legislature  certainly  Intended  all  provisions 
of  the  act  to  have  effect,  and  the  lanc;iiag« 
used  should  be  construed  with  that  end  in 
view.  A  rule  of  construction  Is  that  where 
the  words  of  a  statute  are  susceptible  of  two 
constructions — one  of  which  will  lead  to  an 
absurdity,  the  other  not — ^the  latter  should 
be  adopted,  though  it  be  a  liberal  Instead  of  a 
literal  construction.  Applying  this  rule  to 
the  act  of  1895,  Its  entire  provisions  can  be 
given  effect  and  the  body  made  to  conform 
with  the  title  by  reading  into  the  t>ody  tlie 
word  'or*  immediately  before  the  words  'for 
mnnufactming  and  supplying  light.'  If  the 
laws  of  this  commonwealth  provided  for  the 
creation  of  a  class  of  corporations  'to  supply 
water  for  manufacturing  and  supplying  light,' 
we  should  bold  the  language  used  in  the 
body  of  the  act  should  prevail  and  hare  ef- 
fect In  preference  to  that  employed  in  the 
title.  There  being,  however,  no  provision  In 
our  laws  for  the  organization  of  corporations 
for  that  purpose  we  are  clearly  of  the  opin- 
ion the  intention  of  the  Legislature  as  in- 
dicated by  the  title  of  the  act  was  to  con- 
fer upon  manufacturing  companies,  water 
companies,  and  light  companies  the  power  to 
lease  their  plants  to  other  corporations  of 
the  same  class;  that  intention  being  mani- 
fest, for  the  purpose  of  giving  the  act  full 


effect  and  preventing  a  portion  of  tts  provis- 
ions from  being  meaningless  the  word  'or* 
should  be  supplied  as  we  have  abore  indicat- 
ed. This,  we  think,  can  be  done  witliout 
doing  violence  to  any  rule  of  construction. 

"(2)  In  accordance  with  the  ocmeloaiin 
reached  above  it  follows  that  the  CSiartien 
Water  Company  had  the  right  to  lease  its 
plant  etc.,  to  the  South  Plttsburs  Water 
Company.  Piaintifrs  bill  should  tbertfoce 
be  dismissed. 
"Let  a  decree  be  drawn  accordingly." 
Argued  before  MITCHELL,  C.  J^  and 
FELL,  BROWN,  MBSTRESSAT,  ELJSIN. 
and  STBWART,  JJ. 

J.  Rodgers  McCreery,  for  appellant.  G«x. 
B.  Cordon,  Wm.  Watson  Rmltii,  and  Lyos. 
McEee  &  Mitchell,  for  appellees. 

PER  CURIAM.  There  being  a  manifest 
inccmgruity  In  the  language  of  the  act  the 
learned  judge  interpreted  It  in  accordance 
with  the  general  Intent  as  indicated  in  the 
title. 

The  decree  is  therefore  affirmed  on  the 
opinion  of  the  court  below. 


ROBB  T.  NEW  YORK  &  CLEVELAND  GAJ! 

COAL  CO. 
(Supreme  Court  ef  Pennsylvania.    Jan.  7, 190Tj 

1.  tawm  EbTATCs— WoBKiifa  Hires— Rebkbva- 

TIONB. 

The  grantee  under  a  deed  of  certain  bad 
on  which  was  an  open  coal  mine,  agreed  ih«t 
his  grantors  could  remain  on  the  premises  dar- 
ing their  natural  lives,  free  from  rent.  The 
grantors  occupied  the  land  and  mined  coal  tbei«- 
on  for  11  years.  Held,  by  divided  court  that 
one  claiming  under  the  grantee  could  not  diqtule 
the  grantors'  life  interest  in  the  coaL 

2.  JunomcwT— Res  Judicata. 

A  judgment  is  not  res  judicata  where  tkcn 
has  been  no  hearing  on  the  merits. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Mary  M.  Robb  against  the  New 
York  &  Cleveland  Oas  Coal  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

The  following  is  the  opinion  of  Judge  M^ 
Clung  of  the  court  below : 

"Mary  Robb,  the  plaintiff,  sues  to  recover 
damages  for  the  mining  of  coal  by  the  de- 
fendant under  her  farm  in  Vean  and  Wllkint 
townships,  Allegheny  county.  The  mining  u: 
the  coal  by  defendant  was  admitted,  and  the 
Jury  found  that  it  was  mined  with  the  knowl- 
edge of  plaintiff's  ownership,  and  was  cou- 
v.erted  to  defendant's  use,  and  that  the  actual 
value  of  the  coal  so  taken  was  $1,750  and  the 
treble  value  $5,250.  The  tract  of  land  con- 
tained 80  acres ;  about  25  acres  l>eing  under- 
laid with  coal,  and  was  conveyed  to  Mair 
Robb  in  fee  simple  by  Thomas  Mellon  et  nx., 
by  deed  dated  March  1,  1883.  By  deed  dated 
February  16,  1884,  Mary  Robb  with  WiUiatn 
Robb,  her  husband,  conveyed  this  land  in  fee 
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a  William  H.  Graham,  their  son-in-law. 
There  was  at  and  before  this  conveyance 
in  open  coal  mine  on  the  land  from  which 
-oal  was  being  mined,  both  for  use  of  the 
)ccai)anta  of  the  farm,  and  for  sale  to  par- 
lies In  the  neighborhood.  By  a  paper  bear- 
ng  the  same  date  as  the  deed  to  Graham,  but 
iccordlng  to  the  testimony  of  Graham  ex- 
ecuted some  months  afterward,  there  was 
created  in  Mary  Robb  the  Interest  around 
irhlch  the  contest  In  this  case  centers.  This 
}aper  was  executed  In  consideration  of  the 
x>ny^ance  to  Graham  and  In  fulflliment  of 
in  agreemoit  made  at  the  making  of  said 
xtnreyance,  and  Is  executed  by  Graham  and 
>y  the  Robbs,  and  after  reciting  said  deed 
»nd  by  reference  describing  the  property  pro- 
reeds  :  'Now  this  agreement  wltnesseth,  that 
le,  the  said  Graham,  contracts  and  agrees 
:hat  the  said  William  Robb  and  his  wife, 
Uary  M.  Robb,  shall  have  the  privilege  and 
right  to  remain  on  said  property  during  their 
latural  lives,  or  the  natural  life  of  the  sur- 
rlror  of  them,  free  from  the  payment  of  any 
rent,  taxes,  assessments  or  incumbrances  of 
iny  kind,  and  the  said  William  Robb  and 
Ulary  M.  Robb  to  have  the  rights  and  prlvl- 
eges  as  above  set  forth  for  and  during  that 
:ime.'  By  deed  dated  and  acknowledged  Da- 
:ember  27,  1896,  and  recorded  January  14, 
L896,  Gr&ham  and  wife  conveyed  this  land 
:o  defendant  in  fee  without  exception  or  res- 
irvation,  'but  with  covenants  warranting  the 
dtle  and  agreeing  to  indemnify  the  grantee 
igalnst  damage,  costs  and  expenses  arising 
rat  of  any  hostile  claims.'  Defendant  took 
:hls  conveyance  with  full  knowledge  of  the 
ibove-reclted  agreement  between  Graham  and 
he  Robbs,  and  Mr.  and  Mrs.  Robb  occupied 
lald  farm  from  1883  until  1898  when  Wil- 
1am  Robb  died,  Mrs.  Robb  continuing  to  oc- 
*upy  the  premises.  Daring  all  the  time  of 
his  occupancy,  coal  was  taken  from  this  open 
nine  by  the  Robbs  and  used  and  sold;  the 
■mount  running  as  high  as  4,000  bushels  a 
nonth,  until  the  defendant,  who  after  Wil- 
lam  Robb's  death  began  to  mine  the  coal 
from  another  entry,  cut  off  plaintiff's  entry 
md  prevented  further  mining  by  her.  This 
vas  abont  1900. 

"It  is  manifest  that  the  main  question  in 
:bls  case  is,  did  the  Graham  agreement  vest 
n  the  Robbs  a  life  estate  in  said  land  wlth- 
>nt  restrictions  as  to  the  use  of  the  coal? 
We  need  not  cite  authorities  to  the  effect  that 
1  life  tenant  of  a  tract  of  land  can  work  an 
>pened  coal  mine  eveii  to  exhaustion,  for 
his  is  conceded.  The  extent  to  which  the 
-ule  is  carried,  however,  is  fully  set  forth 
n  the  two  Pennsylvania  cases  of  Neel  v. 
^eel,  19  Pa.  323,  and  Irwin  v.  Covode,  24 
7a.  162.  When  Graham  agreed  that  these 
>eople  wlio  had  occupied  the  land  as  their 
>wn  for  a  year  should  remain  on  It  for  life, 
le  certainly  meant  simply  that  they  should 
f  ntlnue  to  occupy  It  for  their  lives  in  the 
lauie  way.  They  were  at  this  time  exercls- 
ng  all  the  rights  of  exclusive  occupants,  in- 


cluding the  mining  of  coal,  and  for  at  least 
11  or  12  years  thereafter,  continued  to  so 
occupy.  Including  the  mining,  wlttiout  objec- 
tion or  question.  Can  there  be  any  doubt 
about  the  fact  that  they  were  to  have  all  the 
rights  of  life  tenants?  We  have  the  right 
to  take  into  account  the  surrounding  circum- 
stances and  the  conduct  of  the  parties  after- 
ward In  determining  the  meaning  of  this 
paper.  Lemon  v.  Graham,  131  Pa.  447,  Itf 
Atl.  48,  Q  L.  R.  A.  663,  and  many  other  cases. 
An  estate  for  life  Is  a  freehold  Interest  in 
lands,  the  duration  of  which  is  confined  to 
the  life  or  lives  of  some  particular  person 
or  persons  or  to  the  happening  or  not  hap- 
pening of  some  uncertain  event  In  Fay  v. 
Fay,  65  Mass.  93,  it  was  held  that  a  devise 
of  the  'use  and  improvement'  of  certain  land 
created  a  life  estate.  In  McGlure  v.  Melendy, 
44  N.  H.  469,  it  was  held  that  the  devise  of 
'the  use  and  occupancy  of  •  •  •  real  es- 
tate during  his  natural  life'  was  a  devise 
of  the  land  for  life  and  not  of  the  income 
as  distinguished  from  It.  See,  also,  McGnl- 
lough's  Estate,  12  Pa.  197 ;  Crlswell  v.  Grum- 
bling, 107  Pa.  408,  and  Brady  Overseers  v. 
Clinton  Overseers,  148  Pa.  811,  23  AU.  1136. 
Defendant's  counsel  do  not,  in  their  argu- 
ment, appear  so  much  to  contest  the  propo- 
sition that  the  Graham  agreement  gave  the 
Robbs  a  life  estate,  as  to  press  the  propo- 
sition that  It  was  a  life  estate  shorn  of  some 
of  its  incidents — especially  the  right  to  take 
out  the  coal. 

"The  first  answer  to  this  is  the  fact  that 
for  15  years  they  continued  to  take  out  the 
coal — two-thirds  of  the  time  without  ques- 
tion. Defendant's  counsel  plant  themselves 
upon  the  case  of  Waugh's  Executors  v. 
Waugh,  84  Pa.  360,  24  Am.  Rep.  191.  The 
Judge  who  delivered  the  opinion  in  that  case 
well  said,  There  is  room  for  a  conflict  of 
opinion  in  a  case  so  balanced  as  this.'  The 
life  estate  there  was  created  by  an  exception 
In  his  own  behalf  In  the  deed  of  the  grantor, 
and  It  was  not  held  that  there  was  not  a 
life  estate,  but  that  its  common-law  incident 
as  to  emblements  was  taken  away  by  the 
terms  of  the  grant  In  the  present  case  we 
have  nothing  of  this  nature  in  the  paper 
creating  the  estate.  The  Waugh  Case  was 
plainly  carried  in  favor  of  the  remainderman 
because  be  was  the  grantee,  and  in  whose 
favor  a  doubtful  construction  must  be  resolv- 
ed. In  the  present  case  Mrs.  Robb  is  the 
grantee.  The  deed  from  the  Robbs  to  Gra- 
ham was  an  absolute  one  In  fee  simple,  and, 
except  in  so  far  as.  It  shows  a  good  and 
valuable  consideration,  has  nothing  to  do 
with  the  paper  which  creates  plalntlfTs  title. 
It  contains  no  such  words  as  are  used  in 
the  opinion  In  the  Waugh  Case  to  illustrate 
bow  a  life  estate  may  be  stripped  of  its  in- 
cidents. To  our  mind  the  reasoning  of  the 
Waugh  Case  is  strongly  In  favor  of  plaintiff's 
contention.  We  are  unable  to  fall  in  with 
defendant's  proposition,  to  the  effect  that 
plaintiff  has  no  remedy  because  the  coal  was 
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of  no  use  to  her  luless  she  took  it  out,  and 
she  failed  to  take  the  coal  sued  for,  inasmuch 
as  her  failure  to  do  so  was  caused  by  the 
taking  of  it  by  defendant  Defendant  has 
nothing  to  complain  of  as  to  the  measure  of 
damages.  Mrs.  Robb  being  the  life  tenant, 
was  the  owner  of  the  coal  during  her  life, 
and  could  have  taken  It  all  out.  Any  person 
entering  upon  the  premises  waa  a  trespasser 
as  against  her,  and  it  matters  not  that  this 
was  a  person  who  would  own  and  come  into 
possession  of  such  coal  as  she  left  In  place 
at  her  death.  It  might  well  be  argued  that 
she  was  the  owner  to  whom  treble  damages 
for  all  the  coal  taken  out  Is  given  by  the 
act  of  May  8,  1876  (P.  L.  142).  Besides  the 
defendant  Itself  demonstrated  that  all  the 
coal  could  be  taken  out  during  her  lifetime. 
She  Is  yet  living,  more  than  five  years  after 
the  exhaustion  of  the  mine.  In  any  aspect 
of  the  case  the  verdict  as  to  amount  is  not 
unfavorable  to  defendant.  It  Is  argued  that 
defendant  is  not  liable  for  treble  damages  be- 
cause It  did  not  knowingly  take  the  coal. 
This  Is  based,  not  upon  the  fact  that  It  did 
not  know  It  was  mining  within  the  lines  of 
the  Robb  farm,  but  upon  its  assumption  that 
the  Graham  agreement,  did  not  give  plaintitt 
any  title  to  the  coal.  It  cannot  be  heard  to 
say  that  it  did  not  knowingly  take  plaintiff's 
coal  l>ecause  It  misconstrued  her  title  papers. 
If  the  title  depended  upon  a  question  of  fact 
this  defense  would  avail,  but  it  will  not 
where  it  depends  simply  upon  the  construc- 
tion of  a  written  Instrument  We  are  not 
dealing  with  a  case  like  Crawford  v.  Forest 
on  Company,  208  Pa.  5,  57  Atl.  47,  where 
the  rule  of  damages  is  an  elastic  one,  subject, 
within  limits,  to  the  control  of  the  court  for 
the  purpose  of  doing  justice  as  between  the 
parties,  but  with  a  penalty  fixed  by  statute 
applicable  to  everyone  who  knowingly  mines 
bis  neighbor's  coal. 

"It  is  said,  however,  that  plaintiff's  con- 
tention was  determined  adversely  to  her  t>e- 
fore  this  suit  was  brought  Upon  November 
23,  1806,  at  No.  387,  January  Term,  1897, 
of  the  court  of  common  pleas  No.  2,  William 
and  Mary  Robb  filed  a  bill  in  equity  against 
W.  H.  Graham  'with  notice  to  the  New  Xork 
and  Cleveland  Gas  Coal  Company'  in  which 
it  averred  that  the  deed  from  the  Robbs  to 
Graham,  absolute  on  its  face,  was  only  in- 
tended as  a  security  for  certain  money  at 
the  time  advanced  by  Graham  to  or  for  them, 
and  that  the  coal  company  had  taken  Its  deed 
from  Graham  with  knowledge  of  the  facts. 
The  prayer  was  that  the  deed  be  declared 
void  save  as  a  security,  and  that  the  coal 
company  l>e  restrained  from  mining,  etc. 
Upon  AfHTlI  20,  1807,  Graham  and  the  coal 
company  filed  a  joint  and  several  answer.  In 
which  they  set  up  that  the  conveyance  to 
Graham  was  intentionally  made  an  absolute 
one  under  an  arrangement  'that  the  said 
plaintiffs  should  be  given  a  right  of  occu- 
pancy of  said  land  during  their  natural  lives, 
and  they  are  now  occupying  the  said  land 


under  said  agreement,  which  was  In  writinc 
etc,'  and  attached  a  copy  of  the  agreemeLt 
it  being  the  paper  spoken  of  in  this  case  u 
the  Graham  agreement  The  coal  o>mpuT, 
the  present  defendant  further  answered  tbi; 
'it  claims  the  legal  right  to  mine  and  renxA^ 
said  coal  whensoever  it  shall  see  proper,  i'z 
that  they  are  amply  responsible  flnandtllj 
to  answer  any  claim  for  damages  that  mij 
be  established  by  said  plaintiff.'  They  tits. 
prayed  that  the  bill  be  dismissed.  Ancwer 
and  replication  were  filed — and  Bncc««ilir.; 
that  we  have  nothing  except  the  followiri? 
docket  entry:  'December  6.  1897.  on  triil 
list  and  the  plaintiff  offering  no  test:nio3; 
this  case  Is  dismissed  at  the  cost  of  tl; 
plaintiff.' 

"To  constitute  res  adjudlcata  there  mnstbe 
a  hearing  on  the  merits  of  the  case.  We 
think  It  Is  plain  that  there  was  no  adJndici- 
tlon  here  as  to  the  rights  of  Mrs.  Robb  cndef 
this  Graham  agreement  Tliere  could  sot 
properly  have  been  such  an  adjudlcaticn 
without  an  amendment  of  the  bill  and  thttt 
was  no  such  amendment  The  coal  compaLj 
asked  that  the  bill  be  dismissed  and  Vx 
plaintiff  left  to  her  action  for  damages,  if 
she  had  title  under  this  paper.  Can  tlih 
dismissal  be  construed  as  more  than  a  graat- 
ing  of  that  request?  In  addition  to  this,  il 
1888  the  coal  company  (present  defentlasti 
filed  a  bill  against  the  Robbs,  setting  o:; 
their  claim  to  the  coal  under  this  Grakua 
agreement  and  asking  to  have  it  constr^tl. 
and  this  bill  was  in  August,  1888,  npcm  de- 
murrer dismissed,  the  Judge's  opinion  item- 
ing that  it  was  upon  the  ground  that  the  re- 
sult aimed  at  could  be  attained  In  an  actlto 
of  trespass  if  the  coal  company  attempted  to 
mine  the  coal.  When  the  coal  company  ai«<l 
this  second  bill,  It  certainly  had  no  thucglit 
that  the  question  raised  liad  been  settled  m 
its  favor  by  the  first  one.  If  we  did  not  p> 
to  the  Judge's  opinion,  which  is  not  btridlf 
a  part  of  the  record,  we  would  hare  here  a 
determination  of  the  question  in  favor  of  ttr 
present  plaintiff.  It  seems  plain  that  xitn 
was  in  neither  case  a  hearing  upon  ttie 
merits,  as  to  the  rights  of  Mrs.  Robb  nDder 
the  Graham  agreement  Our  conclosioa  k 
that  the  plaintiff  is  entitled  to  Judgment  npio 
the  verdict  for  $5,250  upon  payment  of  tl>e 
verdict  fee,  and  It  Is  so  ordered.  And  dov. 
to  wit  February  2,  1906,  it  la  ordered  ttit 
a  new  trial  be  refused,  and  the  motion  (or 
Judgment  for  defendant  non  obstante  vere- 
dicto Is  denied." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  EIS.N.and 
STEWART,  JJ. 

John  P.  Hunter,  for  appellant  W.  B. 
Rodgers  and  Stewart  M.  Cunningham,  ('f 
appellee. 

PER  CURIAM.  The  Judges  who  beai>l 
this  case  being  equally  divided  in  opiniun. 
the  Judgment  Is  affirmed. 
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(Supreme  Court  of  Pennsylvania.    Jan.  7,  1907.) 

CoNTBACTS— Actions  fob  Breach — Pleading 
— Affidavit  of  Defense. 

In  assumpsit  on  a  contract,  the  affidavit 
of  defense  alleged  a  cancellation  thereof  by 
plaintiff's  ag«nt  as  affiant  "believes  and  says 
and  stated  the  facts  and  circumstances  as  to  the 
dealing  between  the  parties  through  the  alleged 
agent,  and  alleged  that  such  agent  had  authority 
to  cancel  the  contract,  and  did  so,  and  averred 
that  all  the  facts  in  the  affidavit  were  true. 
Held,  a  sufficient  affidavit  of  defense. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny COnnty. 

.Action  by  the  Punxsutawney  Iron  Com- 
pany against  the  Ft  Pitt  Malleable  &  Grey 
Iron  Company.  From  an  order  making  abso- 
lute rale  for  Jtidgment  for  want  of  sufficient 
affldaTit  of  defense,  defendant  appeals.  B«- 
'versed. 

Tbe  material  portion  of  the  supplemental 
affidavit  of  defense  was  as  follows : 

"At  all  times  defendant  transacted  all  busi- 
ness with  plaintiff  through  Rogers,  Brown  & 
Co.  of  Pittsburg,  and  all  matters  in  relation 
to  said  contract  were  taken  up  with  them 
and  defendant  had  no  business  relations  with 
tbe  plaintiff  whatsoever,  and  defendant  be- 
lieves and  soys  that  the  said  Rogers,  Brown 
&  Co.  were  the  agents  for  the  said  Punxsu- 
tawney Iron  Company  with  full  authority  to 
conduct  all  business  transactions  for  them, 
including  the  making  and  entering  and  can- 
celing of  all  contracts  and  any  other  business 
whatsoever  In  relation  to  said  contract 
That  during  the  time  of  the  delivery  of  the 
aforesaid  iron  defendant  would  have  received 
all  Iron  according  to  its  contract  attached 
to  plaintiff's  statement  of  claim,  but  plaintiff, 
through  Its  duly  authorized  agents,  Rogers, 
Brown  &  Co.,  requested  defendant  not  to  sell 
the  iron  which  defendant  was  receiving  from 
them  because  defendant  was  underselling 
them  and  undermining  the  market  price  of 
tbe  grade  of  Iron  covered  by  said  contract 
and  that  if  said  defendant  would  cease  sell- 
ing the  said  Iron  it  the  said  plaintiff,  would 
cancel  and  discharge  the  said  defendant  from 
all  liability  under  said  contract,  and  upon 
which  this  suit  Is  brought.  Affiant  says  that 
on  tbe  morning  of  May  2,  1903,  Ouy  M.  Bas- 
Bett,  representing  Rogers,  Brown  &  Co.,  the 
agents  of  the  plaintiff,  as  aforesaid.  In  all 
business  transactions  with  defendant;  on 
said  date  and  time  plaintiff,  through  said 
Guy  M.  Bassett  agreed  with  defendant,  hi  a 
telephone  conversation  at  that  time,  that  in 
consideration  of  defendant  agreeing  to  make 
no  further  sales  of  said  iron  purchased  under 
the  contract  he  would,  representing  the  plain- 
tiff as  aforestated,  divert  the  iron  under  said 
contract  and  cancel  tbe  contract  and  dis- 
charge tbe  defendant  from  all  liability  there- 
under. Defendant  agreed  to  this  proposition 
as  stated,  and  did  not  sell  any  of  tbe  afore- 


luucs,  signea  oy  ine  saia  uuy  ju.  uasseii,  ana 
attached  to  plalDtlflfs  statement  of  claim, 
and  says  that,  notwithstanding  said  letter, 
neither  the  said  Bassett  or  defendant  paid 
any  further  attention  to  the  contract.  About 
two  months  thereafter,  to  wit  in  July,  1903, 
the  price  of  said  Iron  had  gone  down  below 
the  contract  price,  to  wit,  to  $18  per  ton,  and 
the  said  Rogers,  Brown  &  Co.,  by  tbe  said 
Bassett,  informed  defendant  that  they  would 
bold  them  to  the  terms  of  the  contract  By 
reason  of  the  premises  defendant  says  it  is 
not  liable  to  the  plaintiff  In  any  ram  what- 
soever and  that  the  cancellation  of  tbe  con- 
tract as  made  by  the  said  Bassett  represent- 
ing the  said  plaintiff,  canceled  the  contract 
and  discharged  defendant  from  all  liability 
thereunder.  All  of  which  defendant  says  Is 
true  and  correct  The  court  made  absolute 
rule  for  Judgment  for  want  of  a  sufficient  af- 
fidavit of  defense." 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  ME8TREZAT,  ELKIN,  and 
STEWART,  JJ.  » 

Edmond  EJnglert  of  Burlelgfa,  Gray  &  Chal- 
lener,  for  appellant  W.  D.  N.  Rogers  and 
O.  S.  Richardson,  for  appellee. 

ELKIN,  J.  Judgment  having  been  enter- 
ed in  tbe  court  below  for  want  of  a  sufficient 
affidavit  of  defense  this  appeal  was  taken  for 
tbe  purpose  of  testing  the  correctness  of  that 
ruling.  The  plaintiff  company  relies  on  a 
contract  in  writing,  for  the  sale  and  delivery 
to  the  defendant,  at  different  times,  a  cer- 
tain amount  of  pig  Iron  upon  the  terms  spec- 
ified in  said  agreement  There  was  partial 
delivery  and  payment  in  full  for  the  amount 
80  delivered.  Tbe  defendant,  alleging  a  can- 
cellation of  tbe  contract  refused  to  take  tbe 
balance  of  tbe  pig  Iron  to  be  delivered  ac- 
cording to  the  terms  of  the  contract.  This 
action  was  brought  to  recover  damages  for 
the  alleged  breach  on  the  ground  that  there 
bad  been  no  authorized  cancellation  of  the 
contract.  The  original  and  supplemental  af- 
fidavits of  defense  aver  a  cancellation  and 
set  out  in  detail  tbe  time,  place  and  manner 
when  and  where  made.  The  averment  is 
that  tbe  cancellation  of  the  contract  was 
made  through  the  authorized  agent  of  tbe 
plaintiff.  Tbe  court  below  did  not  state  any 
reason  for  holding  the  affidavits  of  defense  to 
be  insufficient,  but  tbe  learned  counsel  for 
appellee  rely  on  Weld  v.  Barker,  153  Pa.  465, 
26  Atl.  239;  and  Newbold  v.  Pennock,  154 
Pa.  591,  26  Atl.  606,  to  support  their  con- 
tention that  the  averment  of  the  agency  of 
Rogers,  Brown  &  Co.  and  their  authority  to 
cancel  the  contract  did  not  meet  the  legal  re- 
quirements In  such  cases.  In  the  latter  case 
it  was  said  that  if  the  affiant  cannot  state 
the  facts  upon  which  he  relies  to  defeat  a 
recovery,  of  bis  own  knowledge,  that  it  Is  the 
best  legal  form  to  say  that  he  "Is  informed 
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and  belieyes  and  expects  to  be  able  to  proTe" 
the  facts  at  the  trial  of  the  cause.  It  was 
further  suggested  that  tbe  defoidant  or  his 
counsel  who  departed  from  this  approved 
form  and  undertook  to  establish  another 
which  he  may  think  Is  a  full  equivalent,  does 
so  at  his  own  risk.  It,  however,  was  not 
decided  In  that  or  any  other  case  that  it  was 
an  unbending  requirement  to  use  the  words 
"Is  Informed,  believes  and  expects  to  be  able 
to  prove,"  in  an  affidavit  of  defense,  when 
affiant  cannot  state  the  facts  of  his  own 
knowledge,  although  It  Is  always  wise  to 
follow  the  approved  form.  In  the  present 
case  the  affiant  uses  the  words  "believes  and 
says"  In  averring  the  agency  and  then  gives 
In  detail  the  facts  and  circumstances  relating 
to  the  coarse  of  dealing  between  the  parties 
through  the  alleged  agent,  specifically  stating 
that  the  agent  had  the  authority  to  cancel 
the  contract,  and  did  cancel  It  and  concluded 
with  the  averment  that  all  of  the  facts  set 
out  in  the  affidavit  are  "true  and  correct" 
This  is  sufficient  to  put  the  parties  on  their 
proof.  It  may  be  that  upon  a  trial  of  the 
cause  when  the  evldeflce  has  been  produced 
It  would  be  the  duty  of  the  court  to  say  as 
a  matter  of  law  that  sufficient  authority  had 
not  been  shown  In  the  alleged  agent  to  can- 
cel the  contract,  but  that  question  cannot 
arise  at  this  stage  of  the  proceeding. 
Judgmoit  reversed  with  a  procedendo. 


CRESCENT  TP.  t.   PITTSBURG  ft  U   B. 
R.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 
Bminknt   Domaim— Imjunction— Prklimina- 

BT  Injunction — Location  of  Railboad. 
A  preliminary  Injtmction  on  a  bill  by  a 
township  to  enjoin  a  railroad  company  from 
appropriating  a  portion  longitudinally  of  the 
townsnlp  road  to  straightm  and  widen  the  niil- 
road  will  not  be  granted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  j  750.] 

Appeal  from  Coort  of  Common  Pleas,  Al- 
legheny County. 

Bill  by  Crescent  Township  against  the 
Pittsburg  &  Lake  Erie  Railroad  ConH>any. 
From  a  decree  refusing  a  preliminary  In- 
junction, plaintiff  appeals.    Affirmed. 

The  bill  was  In  substance  as  follows : 
(1)  The  township  of  Crescent  is  a  township 
of  the  first  class,  under  the  act  of  April  28, 
1899,  In  Allegheny  county.  Pa.  (2)  The  Pitts- 
burg &  Lake  Erie  Railroad  Company  is  a 
railroad  corporation,  incorporated  under  the 
act  of  April  8,  1868,  having  its  principal  of- 
fice in  Pittsburg,  Pa.  (3)  In  1897,  at  No.  6, 
December  sessions,  1896,  of  the  quarter  ses- 
sions court  of  Allegheny  county,  a  public 
highway  was  laid  out  in  Crescent  township 
from  the  Beaver  county  line  through  the  vil- 
lage of  Shousetown  to  the  Flaugberty  Run 
road  on  and  along  the  old  abandoned  road- 
bed of  the  Pittsburg  &,  Lake  Erie  Rnilroad 
Company.    For  more  than  1,700  feet  In  said 


village,  said  public  highway  Is  known  as 
"High  street"  (4)  Said  public  highway  w.^: 
laid  out  and  duly  opened  to  tbe  width  >; 
40  feet  Since  1897  It  has  been  contioaaUj 
used  and  traveled  as  such,  and  the  part  tben- 
of  known  as  "High  street"  is  not  an  ordinarr 
country  road,  but  is  abutted  on  tbe  soatherlj 
side  by  many  building  lots  wbereon  are 
many  residences.  (JS)  The  northerly  aide  ot 
the  part  of  this  public  highway  known  s« 
"High  street"  is  adjoined,  abutted,  and  paral- 
leled for  tbe  entire  distance  of  upwards  oi 
1,700  feet  by  the  right  of  way  of  the  Pitt- 
burg  &  Lake  Erie  Railroad  Company,  where- 
on said  company's  railroad  has  been  locate<l 
constructed,  and  operated  for  a  period  of  more 
than  14  years.  (6)  Plaintiff  charges  that  de- 
fendant company  has  unlawfully  entered  up- 
on the  location  and  roadway  of  tbe  part  of 
said  public  highway,  known  as  "Hlgb  street" 
has  begun  to  dig  up,  excavate  and  render  rt 
Impassable,  with  tbe  avowed  intention  •'{ 
appropriating  and  subjecting  said  part  there- 
of known  as  "High  street"  to  its  own  uk 
and  possession,  to  build  and  constmct  there- 
on longitudinally  its  tracks  and  roadbed  in 
pursuance  of  the  expressed  and  declared  pnr- 
pose  of  straightening,  widening  and  other- 
wise improving  Its  railroad  under  the  in 
of  March  17,  18G9  (P.  L.  12).  (7)  PlainUff  if 
advised,  believes,  and  charges  tbat  defendant 
company  has  no  authority  under  this  act  or 
any  other  law  or  laws  of  the  commonweaith 
of  Pennsylvania  to  seize,  take,  and  occoi>y 
said  public  highway  or  any  part  thereof  to 
straighten,  widen,  deepen,  or  otberwlse  im- 
prove Its  railway  lines,  or  for  any  other  par- 
pose.  No  answer  was  filed,  and  tbe  case  wss 
disposed  of  by  the  court  upon  bill  and  testi- 
mony. 

Argued  before  MITCHELL,  C  J.,  ard 
FELL,  BROWN,  MESTREZAT,  ELKIX. 
and  STEWART,  JJ. 

Henry  A.  Jones  and  Franklin  P.  lams,  for 
appellant  Samuel  McClay  and  Reed.  Smith. 
Shaw  &  Beal,  for  appellee. 

PER  CURIAM.  This  is  not  a  case  for  pre- 
liminary injunction.  We  express  no  opisi'-u 
on  the  merits  until  the  facts  are  more  fnli}' 
established. 

Appeal  dismissed. 


In  re  KING'S  ESTATB. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 190T.) 

1.  WlIXS  —  (30NSTBUCTION  —  ChABOE   OK   DE- 
VISE, 

A  will  directed  testator's  two  sons  to  vtj 
his  debts  as  soon  as  it  could  conveniently  b* 
done,  giving  them  $1,2(X)  for  that  purpose  in  td- 
ditiou  to  an  equal  share  with  testator's  oth«r 
children.  Held,  that  the  direction  was  precatoij 
only  and  did  not  create  a  charge  on  the  sons' 
shares,  whether  they  paid  the  debts  or  not 

2.  Pabtition — MExnoD. 

Where  a  mode  of  partition  of  testator's 
real  estate  provided  by  bia  will  was  InetFeetire, 
in  that  it  failed  to  indicate  how  tite  appniHn 
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were  to  be  appointed  or  who  they  should  be, 
Act  April  .17,  1869  (P.  L.  72),  authorizing  par- 
tition, is  applicable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partition,  |  72.] 

S.  Same — Lacbks. 

Where  testator  provided  a  method  of  par- 
tition in  his  will,  but  bis  devisees  delayed  for 
eight  years  to  carry  out  such  method,  and  the 
values  of  the  land  nad  changed,  the  court  will 
substitute  the  statutory  method  for  that  pre- 
scribed in  the  will. 

Appeal  from  Orphans'  Court,  Allegheny 
Coimty. 

In  tbe  matter  of  the  estate  of  Thomas 
King.  From  a  decree  awarding  partition, 
John  S.  King  appeals.    Affirmed. 

Argued  before  MITCHELL,  C  J.,  and 
FEI.L,  BROWN,  MESTREZAT,  ELKIN,  and 
STEWART,  JJ. 

George  B.  Alter  and  WUUam  Yost,  for  ap- 
pellant.   R.  B.  Petty,  Jr.,  for  appellee. 

MITCHELL,  a  J.  The  testator  directed 
that  Ms  two  sons,  Jacob  A.  and  John,  should 
pay  ms  debts  which  were  a  lien  on  his  prop- 
erty "as  soon  as  the  same  can  conveniently 
be  done,"  for  which  they  were  each  to  re- 
ceive $1,200  "In  addition  to  an  equal  share 
with  all  my  other  children."  If  they  failed 
to  pay  the  debts,  then  they  were  only  to  re- 
ceive an  equal  share  of  the  estate.  The  gift 
of  $1,200  was  meant  to  reimburse  the  sons 
If  they  paid  the  debts,  but  the  direction  was 
precatory  merely,  and  did  not  Imply  a  charge 
on  tbe  sons'  shares,  whether  they  paid  the 
debts  or  not  As  they  did  not,  this  provision 
of  the  will  drops  out  of  the  case. 

Testator  further  provided:  "Fifth.  It  Is 
my  will  that  my  real  estate  be  appraised  by 
twelve  disinterested  men  as  soon  after  the 
decease  of  my  wife  as  the  same  can  be  done, 
and  that  the  farm  on  which  I  now  reside  be 
divided  Into  two  equal  parts  as  nearly  as 
the  same  can  be  done  without  Injury  to 
the  property,  the  farm  which  I  purchased 
of  Mrs.  James  Bryar  to  remain  whole.  Af- 
ter tbe  payment  of  tbe  $2,400  aforemen- 
tioned to  my  two  sons,  Jacob  Alter  and 
John  King,  the  property  remaining  to  be 
divided  into  equal  shares  among  all  my 
children,  namely,  Jacob  Alter  King.  John 
King.  William  George  King,  Thomas  Newton 
King,  Eliza  .Tane  King  and  Hugh  Davidson 
King,  my  eldest  son  to  have  the  first  choice 
of  any  part  of  my  real  estate  at  the  appraise- 
ment, and  my  other  children  to  choose  in  tbe 
order  directed  In  the  Intestate  laws,  and  any 
of  my  children  taking  any  of  tbe  real  es- 
tate before  mentioned  to  have  five  years  to 
pay  the  same." 

We  cannot  concur  with  the  learned  judge 
below  that  the  act  of  April  17,  1860  (P.  L. 
72),  Is  Inapplicable.  Tbe  testator  Indicated 
the  means  of  appraisement,  viz,  12  disin- 
terested men,  and  the  method,  viz,  the  home 
farm  to  be  divided  into  two  parts  as  nearly 


equal  as  can  be  done  without  injury,  and  the 
Bryar  farm  to  remain  whole.  But  he  failed 
to  indicate  the  12  appraisers,  or  how  they 
should  be  appointed.  Tills  is  tbe  very  case 
the  act  of  1860  was  intended  to  meet  It 
is  a  remedial  statute,  to  enable  the  court  to 
supply  the  necessary  machinery  to  carry 
out  the  testator's  will  where  his  purpose  is 
clear,  but  the  means  defective,  and  it  should 
receive  a  liberal  construction  in  furtherance 
of  its  Intent  Testator's  plan  was  to  have 
tbe  two  farms  made  into  three  purparts,  and 
the  choice  then  to  go  to  tbe  oldest  son  and 
tbe  other  children  in  the  order  directed  by 
tbe  intestate  law.  It  was  not  impracti- 
cable. These  shares  were  to  be  made  equal 
which  might  be  done  by  owelty  or  charges 
in  the  usual  way.  It  is  not  dear  that  the 
words,  the  "real  estate  be  appraised,"  in  con- 
nection with  the  words  "be  divided,"  applied 
to  tbe  home  farm,  do  not  carry  to  tbe  12  men 
the  authority  to  make  partition  as  well  as 
appraisement  But  I'  that  be  treated  aa 
doubtful,  tbe  title  after  the  division  could 
be  conveyed  by  proceedings  In  the  orphans' 
court  as  said  In  Rawle's  Appeal,  119  Pa.  100, 
12  Atl.  800. 

But  the  testator's  plan  presented  some 
serious  difficulties  In  Its  execution.  Tbe  sons 
did  not  pay  the  debts,  and  in  consequence 
the  most  valuable  part  of  the  Bryar  farm 
which  the  testator  had  desired  to  remain 
whole  was  sold  by  order  of  the  orphans' 
court  to  pay  the  debts.  The  appellant  who 
now  complains  was  party  to  these  proceed- 
ings. The  home  farm  was  found  capable  of 
division  into  two  parts  of  nearly  equal  area, 
but  they  would  be  of  very  unequal  value,  and 
such  division  would  be  injurious  to  tbe  prop- 
erty. The  plan,  therefore,  while  not  In  itself 
Impracticable,  was  so  interfered  with  by  sub- 
sequent matters  that  only  an  approximate 
execution  of  It  was  possible.  In  this  situa- 
tion the  devisees  apparently  abandoned  It 
Testator  had  directed  the  division  to  be  made 
as  soon  after  the  decease  of  his  wife  as  It 
could  be  done.  Tbe  widow  died  in  Sep- 
tember, 1897,  but  no  effort  was  made  to  ap- 
praise according  to  the  will  for  eight  years, 
and  In  September,  1905,  the  younger  children 
filed  this  petition  for  partition  according  to 
law.  In  the  meantime  the  changes  in  cir- 
cumstances were  going  on,  as  well  as  the 
usual  changes  in  values  of  the  land.  Undw 
these  circumstances  their  action  must  be 
taken  as  an  acquiescence  by  all  the  heirs  In 
tbe  substitution  of  tbe  usual  statutory  meth- 
od for  tbe  one  prescribed  by  the  will.  And 
this  Inference  is  all  the  stronger  in  view  of 
the  tendency  in  doubtful  cases  to  regard 
testamentary  methods  of  partition  as  cumu- 
lative rather  than  exclusive.  Rawle's  Ap- 
peal, 119  Pa.  100.  12  Atl.  800;  Caldwell  v. 
Snyder,  178  Pa.  420,  85  AtL  006,  35  L.  E.  A, 
198. 

Decree  affirmed. 
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Testator  gave  a  lif«  estate  to  bis  wife  and 
sister-in-law,  and  provided  that,  after  tlieir 
deatli,  "I  beqaeatlt  to  my  daughter,  her  heirs 
and  assigns,  all  my  property,"  but,  in  case  of 
the  death  of  the  daughter  without  issue,  the 
property  was  to  descend  to  testator's  son-in- 
law.  Held,  that  the  daughter  surviving  her 
father  took  an  estate  tflil,  which  under  Act 
April  27,  1855  (P.  L.  368),  was  converted  into 
an  estate  in  fee  simple. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  it  1368-1371.] 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Action  by  Harriet  S.  K.  Hannon  against 
Obarles  Fliedner.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Tbe  following  Is  the  opinion  of  Frazer, 
P.  J>,  in  the  court  below: 

"Robert  H.  Stewart  died  July  22,  1879, 
leaving  a  will  in  which  certain  property. 
Including  that  described  in  this  case,  was 
devised  to  his  wife  and  sister-in-law  for  life. 
The  will  provides:  'After  the  decease  of  my 
wife  and  my  sister-in-law  and  the  termina- 
tion of  the  life  estates  to  them  hereinbefore 
mentioned,  and  subject  to  the  same,  I  give, 
devise  and  bequeath  to  my  daughter,  Mrs. 
Mary  Klrker,  her  heirs  and  assigns,  all  my 
property,  real,  personal  and  mixed  of  every 
kind  and  description,  but  in  case  of  the  de- 
cease of  my  said  daughter,  Mary  KIrker, 
witlMut  lawful  issue  surviving  her,  then  and 
In  such  case  I  give,  devise  and  bequeath  all 
my  property  and  estate  of  every  description, 
real,  personal  and  mixed  to  my  son-in-law. 
Doctor  John  Elrker,  his  heirs  and  assigns 
forever.'  John  KIrker  and  Mary  Kirker  had 
one  son,  Robert  S.  KIrker,  who  died  May  1, 
1902,  unmarried,  intestate  and  without  lawful 
issue.  Dr.  Kirker  was  divorced  from  his 
wife,  Mary  KIrker,  November  10,  1888,  and 
died  January  23,  1S97,  leaving  to  survive  him 
a  widow,  a  daughter  by  his  first  wife  (who 
is  the  plaintiff  herein),  a  son,  Robert  T.  KIr- 
ker, by  his  second  wife,  Mary  KIrker,  and  a 
daughter.  Rose  Kirker,  by  his  third  wifa 
Mary  Kirker  died  June  6,  1905.  The  plain- 
tiff, Harriet  S.  K.  Hannon,  claiming  as 
the  daughter  of  Dr.  Kirker  to  own  a  one-half 
interest  in  tbe  land  described  in  this  case, 
sold  the  same  to  defendant  This  case  stated 
was  agreed  upon  to  determine  whether  or  not 
Mrs.  Hannon  has  an  Interest  in  the  property. 
Her  claim  is  I>ased  upon  the  portion  of  the 
will  of  Robert  H.  Stewart  above  quoted. 

"We  thjnk  this  case  comes  within  the  rule 
laid  down  In  Mlckley's  Appeal,  92  Pa.  514, 
and  tbe  line  of  cases  which  follow  it  In 
Mickley's  Appeal  it  is  said:  'It  is  very  clear- 
ly settled,  both  In  England  and  in  this  state, 
that  if  a  bequest  be  made  to  a  person  alisolute 
in  the  first  Instance,  and  it  Is  provided  that  in 
U»e  event  of  death,  or  death  without  issue, 
another  legatee  or  legatees  shall  be  substltut- 


alwaya  the  first  object  of  the  testator's  boun- 
ty, and  his  absolute  estate  is  not  to  be  cut 
down  to  an  estate  for  life,  or,  what  Is  prac- 
tically the  same  thing,  to  be  subjected  to  an 
executory  gift  over  upon  the  occurrence  of  the 
contingency  of  death  or  death  without  issue 
at  any  future  period  within  the  rule  against 
perpetuities,  without  clear  evidence  of  socb  an 
intent.' 

"We  find  no  evidence  in  the  will  of  Mr. 
Stewart  of  any  intention  to  cut  down  the  es- 
tate of  Mrs.  Kirker  by  giving  to  the  words, 
'without  lawful  issue  surviving  her,*  any 
other  than  their  well-established  meaning. 
In  the  absence  of  evidence  indicating  such 
Intention,  it  seems  clear  to  us  testator  created 
what  would  have  been  an  estate  tail  prior 
to  the  act  of  April  27,  1856  (P.  L.  368).  but 
which  that  act  and  tbe  line  of  cases  referred 
to  converted  Into  a  fee-simple  estate. 

"Mrs.  Kirker  having  survived  her  father, 
and  under  his  will  taken  an  estate  In  fee 
simple  in  the  property  described  in  this  case. 
It  follows  that  plaintiffs  have  no  Interest 
therein. 

"Judgment  Is  therefore  stored  for  defend- 
ant" 

Argued  before  MITCHBIiL,  C.  J.,  and  FELL. 
BROWN,  MESTREZAT,  ELKIN,  and  STEW- 
ART, JJ. 

John  P.  Hunter,  of  Schoyer  &  Hunter,  for 
appellant.  George  D.  Riddle  and  Ekimest  W. 
Beach,  for  appellee. 

PBR  CDRIAM.  Judgment  affirmed  on  the 
opinion  of  tbe  court  below. 


STEVENS  V.  KING  *  ROWEUi. 

(Supreme  Court  of  New  Hampshire.    Merrimack. 
Feb.  5,  1907.) 

ExEctrroBS— Pbeskntuent  or  Claims— Neces- 
sity. 

Pub.  St  1901,  c.  245,  i  4,  provides  that  if 
a  trustee  dies  pending  the  proceedings  against 
him,  his  «zecutor  may  be  summoned  in  as  a 
party,  and  shall  be  liable  as  if  the  action  iiad 
been  brought  against  him  as  trustee.  Cliapter 
191,  i  7,  provides  that  no  action  against  a  de- 
cedent or  his  administrator,  pending  when  the 
decedent's  estate  is  decreed  to  lie  administered 
as  insolvent  shall  be  further  prosecuted  unless 
by  leave  of  the  court  in  which  it  is  pending. 
and,  if  an  action  is  thus  prosecuted,  the  judg- 
ment shall  be  certified  to  the  judge  of  probate, 
and  the  amount  thereof  added  to  the  li&t  of 
claims.  Chapter  193,  g  18,  provides  that  all  de- 
mands against  an  estate  which  might  have  l)eon 
presented  to  the  commissioner,  and  were  not  pn^ 
seutod,  shall  be  forever  barred.  Held,  that  cliap- 
ter 101,  §  7,  does  not  apply  where  the  action 
is  against  the  executors  as  trustees,  and  in  surh 
case,  if  the  claim  of  the  principal  defendant  is 
not  presented  to  the  commissioner  liefore  the 
close  of  the  commission,  it  is  barred  by  chapter 
193.  {  18,  though  the  pinintiif  was  ignorant  of 
the  pendency  of  the  insolvency  proceedings, 
Xoung,  J.,  dissenting. 
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Tranaferred  from  Superior  Court,  Marrl- 
mack  County ;  Peaslee,  Judge. 

Petition  by  A.  G.  Steyens  for  leare  to  pros- 
ecute the  claim  of  King  &  Rowell,  principal 
defendants,  against  one  Mitchell  and  another, 
executors,  as  trustees.  Petition  granted,  and 
the  executors  except  Transferred  from  the 
superior  court    Exception  sustained. 

Joseph  S.  Matthews,  for  plaintiff.  Mlt- 
diell  &  Foster,  for  ncecutors. 

WALKER,  J.  Ordinarily,  when  an  admin- 
istrator Is  sued  as  a  trustee  and  the  estate 
Is  settled  as  Insolvent,  the  case  is  continued 
on  the  docket  until  the  plaintiff  has  presented 
the  principal  defendant's  claim  to  the  com- 
missioner and  obtained  a  report  thereon,  and 
a  decree  showing  what  amount  the  adminis- 
trator had  In  his  hands,  when  his  deposition 
may  be  taken  and  a  judgmoit  rendered 
against  him.  Chapman  t.  Gale,  32  N.  U. 
141 ;  Rollins  v.  Robinson,  35  N.  H.  381.  This 
is  the  interpretation  put  upon  section  24,  c. 
208,  Rev.  St,  by  the  court  in  the  cases  cited, 
which  in  effect  Is  like  section  4,  c.  246,  Pub. 
St  1901,  wlilch  provides  that,  "If  a  trustee 
dies  pending  the  proceedings  against  him, 
his  executor  or  administrator  may  be  sum- 
moned In  as  a  party,  and  be  shall  be  liable 
as  If  the  action  had  been  brought  against  blm 
as  trustee."  But  tt  was  held  that,  if  the 
claim  is  not  presented  to  the  commissioner 
before  the  close  of  the  commission,  section 
15,  c  163,  Rev.  St,  prevents  the  trustee  from 
being  charged ;  that  la,  the  claim  of  the  prin- 
cipal defendant  against  the  trustee  Is  barred. 
And  since  section  18,  c.  193,  Pub.  St  1901, 
Is  substantially  similar  to  that  statute.  It 
follows  upon  the  authority  of  the  cases  cit- 
ed that  the  plalntlfl  cannot  charge  the  trus- 
tee In  this  action. 

While  conceding  that  this  result  is  correct 
as  the  law  stood  when  Chapman  v.  Gale  was 
decided,  it  is  argued  that  section  7,  c.  191, 
Pub.  St  1901,  gives  the  court  discretionary 
power  to  allow  the  question  of  the  trustee's 
liability  to  be  tried  by  a  Jury  when,' as  in 
this  case^  the  dalm  has  not  been  filed  with 
the  commissioner,  and  the  time  for  such 
filing  has  passed.  This  section  of  the  stat- 
ute Is  as  follows:  "No  action  shall  be  be- 
gun against  an  administrator  after  the  estate 
Is  decreed  to  be  administered  as  Insolvent; 
and  no  action  against  the  deceased  or  his 
administrator  pending  in  court  when  such  de- 
cree is  made  shall  be  further  prosecuted 
therein,  unless  by  leave  of  the  court  in  which 
it  is  pending.  If  an  action  is  thus  prosecut- 
ed and  Judgment  Is  rendered  for  the  plaintiff, 
the  Judgment  shall  be  certified  to  the  Judge 
of  probate,  and  the  amount  thereof  shall  be 
added  to  the  list  of  claims."  This  statute 
took  the  place  of  section  8,  c.  161,  Rev.  St, 
which  reads  as  follows :  "No  action  shall  be 
commoiced  or  prosecuted  against  an  admin- 
istrator, where  the  estate  is  decreed  to  be 
administered  as  an  insolvent  estate;  but  the 
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cause  of  action  may  be  presented  to  the  com- 
missioners and  allowed,  with  the  costs  of  any 
action  pending  at  the  time  of  such  decree." 
In  caiapman  v.  Gale,  supra,  it  was  held  that 
the  latter  statute  did  not  apply  where  an  ad- 
ministrator is  sued  as  a  trustee;  that  it  had 
reference  to  suits  in  whicdi  the  administrator 
was  the  principal  defendant  Rollins  v.  Rob- 
inson, 85  N.  H.  381.  Under  that  ruling  all 
suits  of  that  character  abated  upon  a  decree 
ordering  the  estate  to  be  settled  as  insol- 
vent Cllndenin  v.  Allen,  4  N.  H.  385 ;  Haw- 
kins V.  Learned,  64  N.  H.  338.  But  by  virtue 
of  the  other  provisions  of  the  statute  trustee 
suits  did  not  abate,  and  the  liability  of  the 
administrator  as  trustee  was  determined  aft- 
er a  hearing  before  the  commissioner.  The 
law  as  found  in  section  8,  a  161,  Rev.  St, 
continned  in  force,  with  a  slight  change  in 
phraseology  (Gen.  Laws,  c.  198,  (  8),  until 
1881,  when  the  following  was  substituted  in 
its  place:  "No  action  shall  be  commenced 
against  an  administrator  after  the  estate  is 
decreed  to  be  administered  as  insolvent  Ac- 
tions and  suits  at  law  or  in  equity  against 
said  administrator  or  the  deceased,  commenc- 
ed before  such  decree  and  then  pending  in 
court,  may  be  referred  to  a  referee  under 
section  10  of  chapter  281  of  the  General 
Laws.  The  Judgment  of  the  court  upon  the 
award  of  the  referee,  if  in  favor  of  the  cred- 
itor, shall  be  certified  to  the  Judge  of  pro- 
bate, and  the  amount  recovered  by  the  cred- 
itor, including  costs,  shall  be  added  to  the 
list  of  claims,  as  in  case  of  apjpeals  from  the 
commissioner :  Provided,  however,  that  noth- 
ing herein  contained  shall  be  construed  to 
deprive  either  party  of  the  right  of  trial  by 
Jury."  Laws  1881,  p.  458,  c.  34,  |  1.  Upon 
the  Revision  of  1881,  the  statute  upon  this 
subject  took  its  present  form.  Pub.  St  1901, 
c.  191,  I  7,  above  quoted.  The  various  re- 
visions and  amendments  of  the  statute  since 
the  Revised  Statutes  afford  no  evidence  of  a 
legislative  intention  to  so  broaden  its  scope 
as  to  make  it  apply  to  trustee  suits  in  which 
an  administrator  is  sued  as  trustee;  and  In 
view  of  the  holding  in  Chapman  v.  Gale  and 
Rollins  V.  Robinson,  with  which  subsequent 
Legislatures  were  presumably  familiar,  It 
is  plain  that  such  has  not  been  the  intention. 
The  mere  fact  that  it  may  not  be  Incorrect  to 
say  that,  when  an  administrator  is  sued  as 
trustee,  an  action  is  pending  against  him.  Is 
not  of  such  evidentiary  importance  as  to  out- 
weigh the  evidence  of  a  contrary  legisla- 
tive intention  with  reference  to  trustee  suits. 
There  Is  no  substantial  reason  why  the  kind 
of  "action"  which,  rmder  the  original  stat- 
ute, abated  upon  the  institution  of  Insolvency 
proceedings,  was  any  different  kind  of  action 
than  that  covered  by  the  subsequent  statute 
which  allows  it  to  be  prosecuted  "by  leave 
of  the  court  In  which  It  is  pending."  See 
Edgerly  v.  Hale,  71  N.  H.  138,  141,  51  AU. 
679. 
Upon  the  death  of  the  trustee  the  execu- 
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solvency  was  made,  tlie  plaintiff's  claim,  if 
any,  against  the  executors  became  subject  to 
section  18,  c.  193,  Pub.  St  1901,  which  pro- 
vides that  "all  demands  against  an  estate 
which  might  have  been  presented  to  the  com- 
missioner and  were  not  so  presented,  and  all 
demands  so  presented  and  rejected,  and  not 
allowed  upon  appeal,  shall  be  forever  bar- 
red." The  liability  of  the  executors  depend- 
ed upon  the  question  whether  the  estate  was 
Indebted  to  the  principal  defendant ;  and  that 
question  the  plaintiff  had  a  right  to  have 
adjudicated  by  the  commissioner.  He  was 
entitled  to  present  bis  demand  In  this  re- 
spect to  that  tribunal ;  but,  as  be  did  not, 
the  statute  provides  that  it  "shall  be  forever 
barred."  Whether  the  statutory  procedure 
in  such  cases  Is  the  best  that  might  be  de- 
vised it  would  be  useless  to  consider,  since 
the  Legislature  has  clearly  pointed  out  the 
course  to  pursue  and  the  consequences  re- 
sulting from  a  neglect  to  pursue  it  Nor 
would  it  be  useful  to  consider  In  this  case 
what  bearing  the  plaintiff's  Ignorance  of  the 
insolvency  proceedings  might  have  had.  If  it 
had  been  induced  by  the  bad  faith  of  the  ex- 
ecutors. "It  Is  clearly  not  the  duty  of  the 
administrator  to  present  the  claims  against 
the  estate,  and,  if  it  is  barred  without  fault 
on  bis  part,  he  must  be  discharged.  The 
principal  debtor  owes  no  duty  to  his  credit- 
or to  present  the  claim,  and  be  may  have 
no  interest  to  presoit  it  The  creditor  has 
no  course  to  protect  himself  but  to  present 
the  claim."  Bolllns  v.  Robinson,  53  N.  H. 
383. 
Exception  sustained. 

YOUNG,   J.,   dissented.    The   others  con- 
curred. 


In  re  BENNETT  et  al. 

(Supreme  Court  of  Ehrors  of  Connecticut 
March  6,  190T.) 

1.    EiXECUTORB    AND    AnmNISTBATOBS— ALLOW- 

▲NOB  01^  Claims— Kje VIEW. 

An  appeal  b;  a  single  party  presenting  a 
single  claim  against  the  insolvent  estate  of  a 
decedent,  from  ttie  commissioners  of  such  estate 
to  the  superior  court,  which  sought  to  bring  up 
for  review  their  action  in  disallowing  such 
claim,  and  in  allowing  a  claim  in  favor  of 
another  party  for  money  for  which  decedent 
was  accountable  either  to  the  party  whose  claim 
was  allowed  or  to  the  one  whose  claim  was 
disallowed,  and  an  accounting  for  which  to 
either  would  inure  to  the  benefit  of  the  party 
appealing,  in  behalf  of  whom  decedent  bad  as- 
sumed to  receive  it,  was  not  an  appeal  from  the 
acts  of  the  commissioners  in  dealing  with  the 
independent  claims  of  two  or  more  creditors  in 
severalty,  and  hence  was  not  void  where  both 
claims  were  based  on  the  same  identical  pay- 
ments and  the  same  facts  would  l>e  decisive  as 
to  the  party  to  whom  decedent  was  accountable 
for  the  money. 


crn  ui  Lue  lusoireni  eBiai«  oi  a  aeceueui.  in  al- 
lowing a  certain  claim  and  disallowing  anotlier 
by  the  mere  fact  that  apuellent,  in  order  that 
final  justice  might  be  done  between  all  the 
parties  interested  in  tlie  sillowance  or  disallow- 
ance of  an  item,  and  which  formed  a  part  of  the 
claim  which  was  disallowed,  combined  in  a 
single  paper  an  appeal  from  the  allowance  of 
the  one  with  an  appeal  from  the  disallowance 
of  the  other. 

Appeal  from  Superior  Court,  Mew  Haveo 
County ;  John  M.  Thayer,  Judge. 

Proceedings  by  executors  in  the  will  of 
Jane  E.  Winchester,  deceased,  and  tlie  ad- 
ministrator of  the  estate  of  John  McKe'>a, 
for  the  allowance  of  claims  against  tbe  estate 
of  Robert  T.  Merwln,  deceased.  £^m  tbe 
disallowance  of  the  claim  of  Jane  El.  Win- 
chester's executors,  and  the  allowance  of  the 
claim  of  John  McKeon's  administrator. 
Thomas  6.  Bennett  and  others,  executors  of 
Jane  B.  Winchester,  appealed  to  the  superior 
court,  and,  from  order  erasing  the  appeal 
from  tbe  docket  they  a;^)eal.  Error,  and 
cause  remanded. 

John  W.  Bristol  and  Samuel  H.  Fiaber, 
for  appellants.    George  B.  Hall,  for  appellee. 

BALDWIN,  O.  J.  The  appellants,  as  the 
executors  of  tbe  will  of  Jane  B.  Winchester, 
presented  a  claim  to  tbe  commissioners  on 
tbe  estate  of  Robert  T.  Merwln  for  $8,400, 
which  they  disallowed.  Tbe  administrator 
of  the  estate  of  John  McKeon  presented  to 
them  a  claim  for  $2,400,  which  they  allowed. 
From  tbe  doings  of  the  commissioners  in  thus 
disposing  of  these  two  claims,  this  single 
appeal  was  taken  to  tbe  superior  coxut,  and 
the  reasons  of  appeal  there  filed  presoit  this 
case:  Robert  T.  Merwln  received  |7,000  from 
Theresa  Cunningham  to  apply  on  a  note  which 
had  been  signed  by  her  in  favor  of  Jane  E^ 
Winchester,  and  never  accounted  for  it  Mrs. 
Winchester  also  held  a  note  executed  by  John 
McKeon,  and  on  that  be  paid  $2,400  to  Mer- 
wln to  apply  on  the  principal  of  the  obliga- 
tion, for  wliich  Merwin  never  accounted. 
The  claim  of  tbe  appellants,  which  was  for 
$9,400,  was  made  up  of  these  two  Items.  The 
administrator  of  McKeon,  on  account  of  the 
payments  so  made  by  his  Intestate,  presented 
a  claim  for  $2,400  to  the  commissioners,  who 
allowed  it 

The  appeal  was  erased  from  the  docket  by 
the  superior  court  on  the  ground  that  it  was 
absolutely  void.  In  Mattoon's  Appeal.  79 
Conn.  86,  S9,  63  Atl.  7S4,  an  appeal  from  the 
doings  of  commissioners  was  held  to  be 
abatable  because  taken  by  the  administrator 
of  the  estate  from  their  action  "in  dealing 
with  the- independent  claims  of  two  or  more 
creditors  in  severalty."  In  the  case  at  bar 
the  appeal  seeks  to  bring  op  for  review  tbe 
action  of  commissioners  In  diBallowing  a 
single  claim  presented  by  a  single  party,  and 
in  allow-ing  a  claim  in  favor  of  another  party. 
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for  a  sum  o(  money  for  which  Merwln  was 
accountable  either  to  the  latter  or  to  the  ap- 
pellants, and  an  accounting  for  which  to 
either  would  inure  to  the  benefit  of  the  ap- 
t)ellanta.  In  behalf  of  whom  Merwin  bad  as- 
sumed to  recelTO  It  It  Is  clear  that  Mer- 
Tvln's  estate  should  not  be  held  liable  In  the 
court  of  probate  for  this  $2,400,  both  to  the 
McKeon  estate  and  the  Winchester  estate. 
It  owes  a  single  duty — that  of  accounting 
to  the  proper  party.  Union  Trust  Co.  v. 
Stamford  Trust  Co.,  72  Conn.  86,  93,  43  Atl. 
555.  It  is  clear,  also,  that  each  of  the  latter 
estates  is  interested  in  the  question  whether 
a  claim  for  it  should  be  allowed  in  favor  of 
the  one  or  the  other.  Both  claims  were  based 
on  the  same  Identical  payments.  The  same 
facts  must  be  decisive  as  to  the  party  to 
whom  Merwin  was  accountable  for  the  mon- 
ey. See  Union  Trust  Co.  t.  McKeon,  76 
Conn.  508,  513,  57  Atl.  109. 

Under  these  circumstances,  the  aK)eal,  even 
if  Irregular  (as  to  which  we  intimate  no 
opinion),  was  not  void.  The  superior  court 
unquestionably  had  jurisdiction  over  the  par- 
ties and  the  subject-matter.  It  was  not  de- 
prived of  jurisdiction  over  the  cause  by  the 
mere  fact  that  the  appellants,  in  order  that 
final  justice  might  be  done  between  all  par- 
ties interested  in  the  allowance  or  disallow- 
ance of  the  item  for  the  payment  of  $2,400 
forming  part  of  their  claim  as  presented, 
combined  in  a  single  paper  an  appeal  from 
the  allowance  of  the  sum  in  favor  of  the 
McKeon  estate,  with  an  appesil  from  Its  dis- 
allowance as  to  them.  This  could  be,  at 
most,  nothing  more  than  ground  for  a  plea 
in  abatement  "It  pertained  merely  to  the 
process  of  bringing  an  appealable  cause  to 
the  right  court."  Orcutf  s  Appeal,  61  Conn. 
378,  386,  24  Atl.  276. 

The  motion  to  erase  should  therefore  have 
been  denied. 

There  Is  error,  and  the  cause  is  remanded 
to  be  proceeded  with  according  to  law.  The 
other  Judges  concurred. 


FAULKNEE  v.  SOLAZZI. 

(Sapreme  Court  of  Errors  of  Connecticnt 
March  G,  1907.) 

Civil,     RiOHTS  —  PXTBLIO     AOCOUHODATIONS  — 
DiSCBIMINATION— BaBBEB    SHOFS. 

Pub.  Acts  1903,  p.  91,  c.  130,  requirinit 
operative  barbers  to  procure  a  license  from  a 
state  board  before  plying  their  trade,  did  not 
make  a  barber  shop  within  the  state  a  "place 
of  public  accommodation,"  within  Pub.  Acts 
1905.  p.  323,  c.  111.  anthorizinc  a  recovery  of 
double  damaiceg  for  discrimination  aeainst  a 
person  of  color  by  the  proprietors  of  such  places. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10.  Civil  RiBhts.  §  10.] 

Aiq;>eal  from  Court  of  Common  Pleas,  Fair- 
field County;    Howard  J.  Curtis,  Judge. 

Action  by  Henry  H.  Fanllcner  against 
Thomas  Solazzi  to  recover  double  damages 
for  defendant's  refusal  to  afford  plaintiff,  a 
colored  man,  the  accommodations  of  plain- 


tiff's barber  shop.  A  judgment  was  rendered 
for  defendant  on  demurrer  to  the  complaint, 
and  plaintiff  appeals.    Affirmed. 

The  complaint  alleged,  in  substance,  that 
the  plaintiff  was  a  colored  man,  and  the  de- 
fendant the  proprietor  of  a  barber  shop,  and 
that  the  latter,  contrary  to  the  provisions  of 
chapter  111,  p.  823,  of  the  Public  Acts  of 
1905,  and  on  account  of  the  former's  color, 
refused  to  the  former,  and  deprived  him  of 
the  advantages,  facilities,  privileges,  and  ac- 
commodations of  said  shop,  for  which  he  had 
applied  and  presented  himself.  The  defend- 
ant demurred  to  the  complaint  upon  the 
ground  that  said  barber  shop  was  not  a  place 
of  public  accommodation,  within  the  meaning 
of  said  act  The  court  sustained  the  demur- 
rer, and  rendered  judgment  for  the  defendant 

Elmer  H.  Lounsbury  and  William  W.  Bent 
for  appellant  Frederic  A.  Bartlett  and  Israel 
J.  Cohn,  for  appellee. 

PRENTICE,  J.  The  demurrer  sustained 
was  Inartlflcally  drawn,  but  the  defendant 
Intended  by  it  to  put  In  Issue  the  fundamental 
question  of  the  case,  and  it  was  accepted  by 
both  the  plalntlfl  and  the  court  as  accodipllsh- 
ing  that  result  We  may  well  therefore  fol- 
low the  example  thus  concurred  In,  and  pass 
to  a  consideration  of  the  vital  issue  thus  de- 
termined. That  Issue  is  as  to  whether  or  not 
a  Ikarber  shop  is  "a  place  of  public  accom- 
modation," within  the  meaning  of  the  statute 
under  which  the  action  is  brought  The  com- 
mon law  has  long  been  familiar  with  forms 
of  business  regarded  as — to  use  Iiord  Hale's 
oft-adopted  phrase — "affected  with  the  pul>- 
lic  Interest"  so  as  either  to  confer  upon  the 
state  some  power  of  regulation  In  the  interest 
of  the  public,  or  to  impose  certain  duties  as 
owed  to  the  Individual  members  of  the  pub- 
lic, or  both.  Munn  v.  Illinois,  94  U.  S.  113, 
24  L.  XJd.  77;  Mew  Jersey  Navigation  Go.  r. 
Merchants'  Banii,  6  How.  (U.  S.)  344, 12  L.  Ed. 
465.  This  public  interest  which  Is  thus  re- 
garded as  affecting  these  employments  and 
agencies  of  business  la  held  to  arise,  for  pur- 
poses of  public  regulation,  from  their  enjoy- 
ment of  some  franchise  or  special  privilege 
granted  by  the  state  to  be  exercised  by 
them  for  the  public  convenience,  as  In  the 
case,  for  example,  of  all  those  so-called  quasi 
public  utilities  upon  which  the  power  of  emi- 
nent domain  is  properly  conferrabie.  Dow  v. 
Beidelman,  125  U.  S.  680,  686,  8  Sup.  Ct.  1028, 
31  L.  Ed.  841;  Munn  v.  Illinois  (dissenting 
opinion)  94  U.  S.  113,  24  L.  Ed.  77.  It  is 
also  held  to  arise,  for  like  purposes  of  public 
regulation,  from  the  devotion  of  the  property 
of  the  business  agency  to  a  use  In  which  the 
public  has  an  interest,  so  that  the  manner  of 
Its  use  is  of  public  consequence,  and  affects 
the  community  at  large,  and  especially  if  a 
natural  or  virtual  monopoly  is  enjoyed,  as  in 
the  case  of  railroads,  telegraph  and  telephone 
companies,  theaters  and  places  of  public 
amusement  gas  and  water  companies,  public 
warehouses,  grain  elevators,  etc   Munn  v.  II- 
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llnols,  94  U.  S.  113,  126,  24  L.  Ed.  77;  Ches- 
apeake Tel.  Co.  V.  Baltimore  &  O.  Tel.  Co., 
60  Md.  399,  7  AU.  809,  59  Am.  Rep.  167 ;  Civil 
Rights  CaseB,  109  U.  S.  42,  3  Sup.  Ct.  18,  27 
L.  Ed.  835;  Spring  Valley  Water  Works  v. 
Schottler,  110  D.  S.  347,  354,  4  Sup.  Ct  48,  28 
L.  Ed.  173 ;  Budd  v.  New  Xork,  143  U.  S.  547, 
12  Sup.  Ct  468,  36  L.  Ed.  247;  Brass  t.  State 
ex  rel.  Stoeser,  153  U.  S.  399,  14  Sup.  Ct 
857,  38  li.  Ed.  757.  Again,  there  are  certain 
occupations  which  the  law  has  long  clothed 
with  a  public  character  which  not  only  in- 
vests the  public  with  the  power  of  regulation, 
but  also,  in  the  absence  of  regulation,  involves 
duties  to  the  individual  members  of  the  pub- 
lic of  the  most  stringent  character  and  high- 
est consequence.  Such  occupations  are  those 
of  the  common  carrier  and  innkeeper,  and 
they  form  a  class  quite  apart  from  those  al- 
ready enumerated.  The  underlying  concep- 
tion in  their  case  is  that  theirs  is  a  public 
employment  rnvoiving  a  public  service  for  the 
public  accommodation,  and  so  It  has  long 
been  held,  and  quite  apart  from  other  con- 
siderations, that  public  policy  demanded  of 
them  conduct  strictly  conforming  to  the  con- 
ception which  the  law  took  of  them  and  with- 
out the  power  of  discrimination.  New  Jersey 
Navigation  Co.  t.  Merchants'  Bank,  6  How. 
(D.  S.)  382,  12  L.  Ed.  465;  Rer  v.  Ivens,  7 
O.  &  P.  213,  219.  We  do  not  recall  any  other 
conditions  which  have  been  recognized  by  the 
common  law  as  sufficient  to  affect  with  a  pub- 
lic interest  any  class  of  business  or  employ- 
ment carried  on  by  private  persons  of  such  a 
character  at  least  as  could  be  appealed  to  by 
the  plaintiff,  whether  by  way  of  analogy  or 
otherwise,  in  aid  of  his  contention. 

The  plaintiff  has  sought  to  array  barber 
shops  with  the  class  of  business  agencies  first 
above  referred  to,  to  wit  those  operating  un- 
der a  franchise  or  privilege  bestowed  by  the 
state,  and  therefore  exercising  a  power  not 
open  to  all.  The  reason  for  this  claim  is 
found  in  the  fact  that  a  barber  cannot  ply 
his  trade  without  a  license  and  that  all  bar- 
ber shops  are  under  sanitary  regulation,  and 
subject  to  sanitary  Inspection  by  a  state 
board.  Pub.  Acts  1903,  p.  91,  c  130.  The 
object  thus  sought  is  not,  as  we  understand, 
to  demonstrate  that  the  state  possesses  the 
power  of  regulation,  for  it  is  not  denied  by 
the  defendant  that  legislation  such  as  is  con- 
tained In  the  act  in  question  could  be  lawful- 
ly aimed  at  barber  shops,  but  to  affect  the 
defendant's  employment  with  the  public  in- 
terest, and  thus  give  it  a  public  color  as  In- 
troductory to  a  claim  that  its  accommodations 
therefore  properly  fall  within  the  descriptive 
term  of  the  statute,  "public  accommodations." 
It  will  be  observed,  however,  that  no  license 
Is  required  to  conduct  a  barber  shop.  Any  one 
can  do  that.  The  only  license  required  is  of 
the  Individual  who  practices  his  trade  there- 
in. The  law  thus  seeks  to  secure  competent 
and  proper  workmen  In  the  interest  of  pub- 
lic safety  and  health.  The  proprietor  may  be 
unlicensed.    If  he  has  qualified  as  a  barber 


by  obtaining  authority  to  ply  that  trade,  be  ii 
still  in  a  class  with  lawyers,  physidans,  deo- 
tists,  and  permissibly  plumbers.  The  md:- 
tary  provisions  prescribed  are  only  an  exer- 
cise of  the  power  which  the  state  baa  to  so 
regulate  and  investigate  the  conduct  of  any 
business  as  may  be  reasonably  necessary 
to  conserve  the  public  health  and  safety. 
Whether  the  state  is  licensing  workmen  or  ia- 
spectlng  premises,  It  is  only  In  the  exercise  o; 
its  power  of  regulation.  It  is  not  conferricg 
franchisee  or  privileges.  The  public  interest 
which  Is  thus  made  apparent,  as  attadied  to 
the  business  or  place.  Is  that  interest  and 
none  other,  which  the  state  has  as  the  reper- 
tory of  the  power  of  governmental  regula- 
tion over  all  persons  and  concerns  vrithin  it< 
jurisdiction,  which  we  are  wont  to  denomi- 
nate the  'police  power.'  Lawton  r.  Steele.  13» 
U.  S.  133,  14  Sup.  Ct  499,  38  L.  Ed.  38o: 
Woodruff  v.  New  York  ft  N.  E.  R.  Co.,  59 
Conn.  63,  83,  20  Atl.  17.  That  the  property 
of  a  barber  shop  has  no  such  derotion  to 
the  public  use  as  Is  contemplated  in  tte 
cases  which  have  followed  (Mann  t.  Illinois, 
94  U.  S.  113,  24  h.  Ed.  77),  Is  too  dear  for  ar- 
gument It  Is  equally  clear  that  the  common 
law  has  never  recognized  barber  shops  as  pos- 
sessing that  peculiar  public  quality  as  plscn 
of  public  accommodation  whidi  It  attached  to 
hotels  and  common  carriers,  or  as  owing  tbit 
duty  to  individuals  which  is  impoaed  upon 
the  latter.  Burks  v.  Bosso,  180  N.  Y.  341. 
73  N.  B.  68,  105  Am.  St  Rep.  762.  If  s), 
the  plaintiff  would  be  under  no  necessity  of 
resorting  to  the  statute  for  redress. 

There  remains  to  consider  whether  ttiere 
Is  anything  about  a  bart>er  shop  which  fair!y 
entitles  the  accommodations  it  fuml^es  to  be 
denominated  in  some  popular  sense  which 
might  enter  Into  the  construction  of  the  stat- 
ute as  "public"  as  signifying  a  distinction  be- 
tween them  and  those  furnished  by  the  great 
majority  of  other  forms  of  purely  private 
business.  The  proprietor  of  a  barber  shop 
seeks  private  gain  by  the  maintenance  of  a 
place  of  business  which  appeals  to  the  mem- 
bers of  the  public  for  patronage  and  support 
That  appeal  is  often  re-eiforced  by  sign  or 
symbol  attracting  attention  to  bis  caUiug. 
Within  he  seeks  to  serve  his  patrons  and 
minister  to  their  convenience  and  comfort. 
If  he  is  enterprising  he  endeavors  to  enlarge 
the  field  of  his  patronage,  and  to  that  end 
attempts  to  accommodate  with  Batisfactorr 
service.  The  assurance  of  success  is  found 
In  the  satisfaction  of  a  public  want  and  Id 
the  accommodation  given.  Wherein  In  ail  tliis 
does  his  service  or  place  of  service  differ 
from  either  the  service  or  place  of  service  of 
every  other  man  who  keeps  an  ofllce,  shop. 
or  other  place  where  personal  attention  in 
any  line  is  given  to  patrons  wbo  desire  the 
ministrations  afforded?  Is  he  in  any  differat 
position  from  the  physician,  tbe  dentist  the 
manicurist  the  chiropodist  the  massage  giv- 
er, the  turkish  bath  proprietor,  eta  ?  Where- 
in, to  go  a  Step  further,  does  his  business 
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wby  such  an  employment  should  not,  botb  for 
the  Bake  of  the  service  giver  and  receiver, 
be  among  the  first  selected  to  be  deprived  of 
the  right  of  selection  of  patrons?  In  a  sense, 
every  business  which  has  a  promise  of  suc- 
cess within  It  is  one  which  appeals  to  a 
public  need,  and  in  the  sense  that  it  supplies 
a  need  It  Is  for  the  public  accommodation. 
But  the  term  "public  accommodation,"  as  de- 
scriptive of  places  within  the  purview  of  the 
act,  clearly  was  not  chosen  as  one  to  be  inter- 
preted in  any  such  all-embracing  sense.  The 
statute  plainly  embodies  an  attempt  to  dis- 
criminate between  difterent  forms  of  business 
and  to  select  certain  only  for  the  operation 
of  the  statute.  No  basis  for  that  discrimina- 
tion can  be  found  in  the  descriptive  language 
employed  except  the  well-understood  one 
which  the  common  law  recognizes,  and  which 
is  aptly  indicated  by  that  language. 

If,  therefore,  the  statute  In  question  is  to 
be  interpreted  as  comprehending  such  plac- 
es as  barber  shops,  it  must  be  not  for  the 
reason  that  its  language,  in  any  legal  or  pop- 
ular meaning  of  it,  Is  fairly  descriptive  of 
them,  but  for  the  reason  that  something  In 
the  context,  or  In  related  statutes,  shows 
that  such  a  construction  ought  to  be  placed 
upon  it  in  order  that  the  legislative  Intent 
be  given  effect.  A  search  will  be  made  In 
vain  for  anything  which  tends  to  disclose  such 
an  Intent.  On  the  contrary.  If  the  context 
may  be  said  to  throw  any  light  upon  the  leg- 
islative purpose  in  its  use  of  terms,  the  im- 
plication would  be  that  as  the  term  "public 
accommodation,"  used  as  defining  a  class  of 
places  brought  within  the  application  of  the 
statute,  Is  directly  associated  with  those  of 
public  amusement  and  public  transportation 
similarly  ased,  which  have  a  definite  common- 
law  meaning,  and  are  plainly  used  as  having 
that  meaning,  It  was  also  used  In  its  common- 
law  meaning  equally  well  understood.  To 
this  inference  might  be  added  the  force  of  the 
rule  of  construction,  that  where  a  statute 
makes  use  of  words  which  have  an  accepted 
meaning  at  the  common  law  they  ought,  in 
the  absence  of  other  controlling  reasons,  to 
be  expounded  and  received  with  that  meaning. 
Leavenworth  v.  Marshall,  19  Conn,  1,  4.  It 
would  be  without  profit  to  Inquire  what  ef- 
fect should  be  given,  In  the  construction  of 
this  statute,  to  the  fact,  on  tbe  one  hand, 
that  it  has  a  remedial  purpose,  and,  on  the 
other,  that  Its  provisions  are  In  derogation 
of  a  common  private  right,  restrictive  of 
personal  liberty,  and  impose  a  forfeiture, 
since  no  interpretation  of  the  present  statut* 
different  from  that  stated  could  be  given 
without  a  violation  of  the  accepted  principle 
that  "all  statutes,  whether  remedial  or  penal, 
shall  be  construed  according  to  the  apparent 
Intention  of  the  Legislature  to  be  gathered 
from  the  language  used  connected  with  the 


application  of  common  sense  to  the  language 
is  not  to  be  excluded."  Bawson  v.  State,  19 
Conn.  292,  299. 

There  Is  no  error.    In  this  opinion  tbe  other 
Judges  concurred. 


STATE  V.  SPITTLER  et  aL 

(Supreme  Court  of  Errors  of  Connecticut 
March  5,   1907.) 

1.  AppeaI/— Review — Questions   CoRSinxBKn 
—Pleadings. 

On  appeal,  the  court  will  not  pass  on  the 
correctness  of  tbe  lower  court's  ralings  on  de- 
murrers to  the  complaint,  where  the  answers 
brought  ui>on  the  record  the  condition  of  the 
instrument  in  suit,  and  the  demurrers  to  those 
answers  present  the  fundamental  questions  of 
the  case. 

[Eid.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f  3331.] 

2.  Receivebs— Bonds— LiABiuTT. 

A  bond  given  by  joint  temporary  receivers, 
pursuant  to  the  rules  of  the  superior  court, 
conditioned  that  "if  they  [the  principals]  shall 
well  and  truly  perform  their  duties  under  such 
appointment,  and,  in  tbe  event  that  they  shall 
hereafter,  at  any  time  or  times,  be  confirmed 
or  appointed  in  said  action  either  as  temporary 
or  permanent  recovers,  •  •  •  as  aforesaid, 
their  duties  as  such  receivers,  then  this  obli- 
gation shall  be  void,"  did  not  bind  the  surety 
or  the  retiring  receiver  for  the  defaults  of  one 
of  such  receivers,  who  was  appointed  permanent 
receiver,  after  the  Joint  receivership  had  ceased 
to  exist 
8.  Same. 

The  conduct  of  the  retiring  receiver  in  such 
case  in  making  application  for  tbe  appointment 
of  a  permanent  receiver,  and  his  failure  to  re- 
quire a  new  bond,  did  not  estop  him  from 
denying  his  llabiiil?  for  such  subsequent  de- 
faults. 

Appeal   from   Superior   Court,   Litchfield 

County;    William  S.  Case,  Judge. 

Action  by  the  state  against  William  Spitt- 
ler  and  others.  From  a  Judgment  for  plain- 
tiff, ti^o  of  the  defendants  appeal.    Reversed. 

The  complaint  stated  this  case:  On  Sep- 
tember 3,  1904,  Splttler  and  Corbin  were 
In  vacation,  and  upon  a  complaint  returnable 
to  the  superior  court  in  Litchfield  county  on 
the  first  Tuesday  of  September,  1904,  appoint- 
ed receivers  of  the  Vulcan  Manufacturing 
Company,  and  on  that  day  a  Joint  and  sev- 
eral bond  for  $20,000  was  given  to*  the  state, 
executed  by  them  as  principals  and  the  Unit- 
ed States  Fidelity  &  Guaranty  Company  as 
surety,  conditioned  for  the  faithful  perform- 
ance by  Splttler  and  Corbin  of  their  duties, 
as  such  receivers.  On  March  5,  1905,  Spltt- 
ler was  removed  by  the  court  from  the  re- 
ceivership, and  one  Bierce  appointed  perma- 
nent receiver.  On  May  1,  1905,  upon  a  hear- 
ing of  Splttler's  account  as  receiver,  it  was 
found  by  the  court  that  there  was  due  from 
him  $2,871.65,  and  his  successor  was  ordered 
to  demand  payment,  and  In  default  thereof 
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the  defendants,  and  payment  refused,  and 
said  sum  remains  unpaid.  Corbln's  answer 
alleged  that  said  appointment  of  Splttler  and 
Corbin  was  as  temporary  receivers;  that 
the  condition  of  the  bond  given  by  them  was 
that,  "if  they  [the  principals]  shall  well  and 
truly  perform  their  duties  under  such  ap- 
pointment, and.  In  the  event  that  they  shall 
hereafter,  at  any  time  or  times,  be  confirmed 
or  appointed  In  said  action,  either  as  tempo- 
rary or  permanent  receivers  of  said  Vulcan 
Manufacturing  Company,  as  aforesaid,  their 
duties  as  such  receivers,  then  this  obligation 
shall  be  void,  otherwise  In  full  force  and  ef- 
fect"; that  on  October  7,  1904,  the  court, 
following  an  application  for  the  appointment 
of  a  permanent  receiver  or  receivers  filed  by 
said  temporary  receivers,  appointed  said 
Spittler  as  sole  permanent  receiver,  and  that 
from  and  after  that  date  said  Corbin  ceased 
to  be  or  to  act  as  a  receiver  of  said  company 
or  to  participate  In  the  management  of  the 
affairs  of  said  receivership;  that  upon  said 
day  said  Splttler  and  Corbin  filed  In  court 
their  account  as  temporary  receivers  to  that 
date;  that  the  same  was  there  upon  approv- 
ed and  accepted  by  the  court ;  and  that  the 
defalcation  or  misfeasance  of  Spittler,  If  any 
there  was,  occurred  after  said  date.  The  or- 
der appointing  Splttler  as  permanent  receiv- 
er, which  was  made  a  part  of  the  answer,  de- 
crees that  the  bond  on  file  be  "continued  In 
force  for  said  permanent  receiver."  The  an- 
swer of  the  surety  company  set  up  substanti- 
ally the  same  facts  pleaded  by  Corbin,  and 
also  denied  any  default  by  Splttler  as  per- 
manent receiver. 

James  E.  Cooper  and  John  H.  Klrkham, 
for  appellant  Frank  E.  Corbin.  Richard  T. 
Hlgglns,  for  appellant  United  States  Fidelity 
&  Guaranty  Co.  Frank  B.  Munn  and  Ed- 
ward H.  Rogers,  for  the  State. 

PRENTICE,  J.  (after  stating  the  facts). 
It  Is  unnecessary  to  pass  upon  the  correct- 
ness of  the  court's  rulings  upon  the  demur- 
rers to  the  complaint.  The  answers  brought 
upon  the  record  the  condition  of  the  bond  In 
suit,  and  the  demurrers  to  those  answers 
present  in  clear  relief,  among  other  Incident- 
al questions,  those  which  must  be  decisive 
of  the  case.  Mechanics'  Savings  Bank  v. 
Woodward,  74  Conn.  689,  691,  51  Atl.  10&4. 
This  question  relates  to  the  construction  to 
be  given  to  the  condition  of  the  bond  sued 
upon.  It  is  clear  and  conceded  that  the 
bond  was,  as  against  the  surety  company, 
security  for  the  defaults  of  either  Spittler  or 
Corbin,  or  both,  prior  to  the  time  when  the 
latter  ceased  to  be  a  receiver.  It  Is  also 
clear,  If  not  conceded,  that  it  would  have 
remained  such  security  during  any  continu- 
ance of  the  joint  receivership  relation,  wheth- 
er under  their  original  appointment  or  any 
new  appointment  or  conflrmation,  and  wheth- 


receivers,  or  receivers  only.  It  is  also,  we 
think,  clear,  although  not  established  by  a 
uniform  current  of  authorities,  and  not  con- 
ceded at  least  by  Corbin,  that  bis  obligation 
to  the  state  would,  under  the  conditions  stat- 
ed, have  been  coextensive  with  that  assumed 
by  the  surety  company.  Babcock  v.  Hubbard. 
2  Conn.  536;  Brazier  v.  Clark,  22  Mass.  9<J: 
Newton  v.  Newton,  53  N.  H.  537;  Boyd  v. 
Boyd,  1  Watts  (Pa.)  365;  Braxton  v.  State 
ex  rel.  Albert,  25  Ind.  82;  Probate  Court  v. 
May,  52  Vt  182.  The  question  here  nt  is- 
sue, however,  is  as  to  the  liability  of  these 
defendants  for  the  defaults  of  Spittler  after 
the  Joint  receivership  had  by  the  court's  sul)- 
Btltutlon  of  his  sole  receivership  ceased  to 
exist  The  instrument,  it  la  plain  to  all. 
was  drafted  in  an  attempt  to  adapt  a  form 
contained  in  our  rules  as  appropriate  for 
a  single  receiver  to  a  situation  where 
there  was  a  Joint  receivership.  Rules  of 
Superior  Court,  {  52.  In  this  attempt 
words  which  would  have  made  the  liability 
unmistakably  distributive,  as  related  to  fu- 
ture appointments  or  confirmations,  and 
made  the  bond  a  continuing  security  for  the 
proper  conduct  of  either  of  said  temporary 
receivers.  In  the  event  that  he  should  by  such 
appointment  or  confirmation  become  a  receiv- 
er unassociated  with  his  fellow,  were  unfor- 
tunately omitted.  We  have  now  to  inquire 
whether  this  omission  was  otherwise  sup- 
plied, so  that,  notwithstanding  their  absence, 
tlie  bond  Is  to  be  construed  as  though  they 
were  present 

It  is  easy  to  understand  that  A.  might  be 
willing  to  become  surety  for  the  faithful  ex- 
ecution of  a  trust  by  X.  and  Y.  acting  jointly, 
when  he  might  be  quite  unwilling  to  accept 
that  responsibility  for  one  of  them  acting 
alone,  and  that  the  obligation  In  the  latter 
case  might  In  fact  be  a  much  more  serious 
one  than  In  the  former.  We  must  look  to 
the  language  of  the  present  instrument  to 
discover  what  the  expressed  willingness  and 
intention  of  these  obligors  was.  In  doing 
so,  it  is  to  be  borne  In  mind  that  It  was 
drafted  in  pursuance  of  the  rules  of  court, 
and  to  conform  thereto,  and  that  the  terms 
employed  are  all  those  to  which  our  law  has 
assigned  a  definite  and  unmistakable  meaning. 
Rules  of  the  Superior  Court,  i  50  et  seq. 
When,  therefore,  the  condition,  after  reciting 
the  appointment  out  of  court  of  Spittler  and 
Corbin  as  temporary  receivers,  prescribed 
the  obligation  assumed  for  the  conduct  of 
the  appointees  under  that  appointment  and 
under  any  future  confirmation  or  appointment 
as  either  temporary  or  permanent  receivers. 
It  was  contemplating  contingencies  which 
were  to  be  anticipated  in  the  course  of  judi- 
cial action  according  to  the  prescrll)ed  rou- 
tine, and  attempting  to  provide  for  them  as 
distinct  situations.  The  liability  of  tiie  ob- 
ligors tor  the  original  period  of  temporary 
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receivership  was  unmistakably  eonaitlonea 
upon  an  associated  receivership.  The  lan- 
guage defining  that  liability  for  any  succeed- 
ing periods  of  either  temporary  or  permanent 
receivership  Is  singularly  lacking  In  either 
expression  or  suggestion  of  a  different  con- 
ception. There  Is  nothing  from  which  It  can 
be  inferred  that  the  parties  had  In  mind  the 
possibility  of  a  change  from  a  joint  ndmlnls- 
tratlon  of  the  trust  to  an  administration  by 
one  of  the  then  appointed  receivers  with  the 
oversight  of  his  fellow  wlthdravrn.  Appropri- 
ate words  of  severance  are  not  only  absent, 
but  the  natural  language  both  of  association 
and  of  continuance  of  existing  conditions  Is 
present  Clearly  we  cannot,  without  Import- 
ing Into  the  Instrument  provisions  which  do 
not  appear  In  it,  say  that  Its  signers  have 
therein  expressed  their  intention  and  under- 
taking to  become  responsible  for  the  faithful 
discharge  of  the  duties  of  the  receivership, 
unless  they  should  be  administered  by  both 
Splttler  and  Corbin  acting  together.  "A 
surety  Is  never  answerable  beyond  the  clear 
scope  of  his  engagement"  Lockwood  v. 
Jones.  7  Conn.  431,  435;  Parsons  v.  Wil- 
liams, 9  Conn.  236,  239.  "The  contract  of  a 
surety  Is  construed  strictly  both  at  law  and 
In  equity,  and  the  liabilities  of  the  surety 
cannot  be  extended  by  Implication  beyond 
tbe  precise  terms  and  scope  of  bis  engage- 
ment" Bulkeley  v.  House.  62  Conn.  459,  470, 
26  Atl.  352,  21  I*  R.  A.  247. 

Counsel  for  the  plaintiff  further  urge  that, 
although  the  bond  by  its  terms  did  not  make 
the  obligors  liable  for  the  devastavit  of  Spltt- 
ler while  acting  as  sole  permanent  receiver 
under  the  order  so  appointing  him,  yet  as 
to  Corbin,  it  must  now  be  held  as  imposing 
that  liability.  This  appeal  to  the  principles 
of  estoppel  is  made  upon  grounds  variously 
stated  in  the  brief.  In  one  place  It  is  said 
that  the  reason  is  that  he  Joined  in  having 
the  bond  continued  la  force  by  the  court; 
reference  being  had,  we  assume,  to  the  fact 
that  he  and  Splttler  made  application  for  the 
appointment  of  a  permanent  receiver.  In  an- 
other, the  reason  is  stated  to  be  that  he  did  not 
require  a  new  bond  upon  Spittler's  appoint- 
ment as  permanent  receiver.  In  still  another, 
his  unspecified  "conduct"  is  in  general  terms 
assigned  as  the  ground  for  this  claim.  We 
know  of  no  conduct  of  Corbin  which  could  be 
claimed  as  creating  an  estoppel  besides  that 
which  has  been  referred  to.  There  remain, 
then,  as  the  only  baste  for  the  sought  for  es- 
toppel, Corbln's  application  and  what  la  term- 
ed his  failure  to  require  a  new  bond.  This  so- 
called  application  by  Splttler  and  Corbin  was 
nothing  more  than  the  performance  by  the 
temporary  receivers  of  a  perfunctory  duty  re- 
aaired  of  them  by  section  51  of  tlie  rules. 
In  making  it  Corbin  committed  himself  to 
DO  form  of  appointment,  to  the  appointment  of 
no  person  or  persons,  to  nothing  respecting  the 
qnaiiflcation  of  the  appointee  or  appointees. 
Neither  expressly  nor  by  Implication  did  he 


suggest  a  course  of  action  to  be  pursued  with 
the  bond  on  file,  or  as  to  the  scope  or  effect 
of  that  bond.  He  simply  performed  bis  duty, 
and  left,  as  be  was  entitled  to  do,  the  per- 
formance of  the  court's  duty  to  it  without 
recommendation,  representation,  or  sugges- 
tion. As  for  his  not  requiring  a  new  bond, 
that  matter  did  not  lie  within  the  provliico 
of  his  duty  either  as  receiver  supersedetl,  or 
Individual  bondsman.  He  was  Justified  In 
assuming  that  the  proper  and  lawful  course 
would  he  taken  in  the  qualification  of  his 
successor,  and  that  no  use  would  be  attempted 
to  be  made  of  the  bond  l>earlng  his  signature, 
which  its  terms  did  not  Justify.  There  cnn 
be  nothing  in  any  of  these  things  to  furnish 
a  foundation  for  an  estoppel. 

No  other  reason  Is  suggested  by  the  plain- 
tiff why  either  of  the  defendants  should  bo 
held  for  Spittler's  devastavit  and  our  dill- 
gent  Inquiries  for  such  a  reason  have  failed 
to  disclose  a  satisfactory  one. 

There  Is  error,  and  the  Judgment  against 
each  of  the  appellants  is  reversed. 


STATE  V.  BAlLEX. 

(Supreme  Court  of  Errors  of  Connecticut. 
March  15,  1907.) 

1.  Homicide— iNSTBOcnoNS—MAiicE. 

In  a  prosecution  for  murder,  the  court  in- 
structed that  "the  law  presumes  malice  in  tb<> 
case  of  evevy  unlawful  homicide,  unless  attended 
by  circumstjmces  of  mitigation  or  extenuation 
and  presumes  that  such  homicide  is  murder.'' 
Tiipse  words  were  used  In  explanation  of  that 
implied  malice  or  state  of  mind  which  in- 
cludes some  evil  design  in  general,  and  which 
the  law  regards  as  existing  in  him  who,  with- 
out mitigating  circumstances,  kills  another. 
Held,  that  such  instruction  was  sufficiently  ac- 
curate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  S§  587-590.] 

2.  Same. 

In  a  prosecution  for  murder,  an  instruction 
that  "if  you  find  the  accused  killed  [deceased] 
in  the  manner  charged  (that  is,  not  in  seif-ds- 
fense  as  claimed)  and  you  find  that  there  were 
then  present  at  the  time  of  the  killing  no  cir- 
cumstances reducing  the  crime  to  manslaughter, 
the  law  presumes  malice  and  the  crime  com- 
mitted was  ipurder" — was  correct. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Uomicide,  H  587-590.] 

8.  Gbiminai.  Law  —  AppBAii— Harmless  E}b- 

BOB— Remarks  of  Judge. 

On  a  trial  for  murder,  a  remark  of  the 
coart  expressing  the  belief  that  in  some  ques- 
tions asked  some  of  the  jurors  on  their  examina- 
tion, while  being  impaneled,  the  principle  of 
malice  was  stated  incorrectly,  was  harmless. 
4.  Homicide— iNSTKUCTioNS— Shu-Defense- 

Proof. 

In  a  prosecution  for  murder,  the  court, 
after  correctly  expressing  the  law  of  self-de- 
fense, added  these  words:  "As  to  the  burden 
of  proof  where  self-defense  is  claimed,  the  law 
is  that,  in  every  charge  of  murder,  the  fa<-t 
of  the  unlawful  killing  being  first  proved,  all  the 
circumstances  of  the  necessity  of  self-defens(> 
are  to  be  proved  by  the  accused  b^  a  fair 
preponderance  of  proof,  unless  they  arise  out  of 
the  evidenc«  produced  again&t  him.    But.  if  on 
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aeia,  tnai  aeienaant  nao  no  reason  to  complain 
of  tbe  first  sentence  in  the  charge  when  it  is 
considered  in  connection  with  the  second  sen- 
tence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  26,  Homicide,  H  614-632.] 

5.  Criminal  Law  —  Btidcncc  —  Demonstra- 
nvs  Evidence. 

In  a  proaecution  for  mnrder,  there  was 
no  error  in  admitting  in  evidence  the  skull  of 
deceased,  and  in  connection  therewith  duly  an- 
thenticated  photographs  of  the  skall  taken  b^ 
fore  the  brain  biad  been  removed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14.  Criminal  Law,  {f  881,  893.] 

6.  HOHICIDK  —  Ircbikihatino  Cibcuubtan- 

CEB. 

In  a  prosecution  for  murder,  evidence  tend- 
ing to  prove  that  a  large  sum  of  money  was  in 
the  possession  of  the  deceased  and  was  taken 
bj  accused  at  the  time  of  the  killing  was  prop- 
erly admitted. 

7.  Cbimikai,  Law  —  Instructions— Bvidenck 
— Undttk  Pbominxhcb  of  Pabticulab  Mat- 

TCBS. 

In  a  prosecution  for  murder  in  which  the 
accused  pleaded  self-defense,  the  court  did  not 
err  In  calling  the  attention  of  the  jury  to 
the  conflicting  claims  as  to  whether  or  not  the 
cane  which  accnsed  said  deceased  used  on  him 
was  found  on  the  premises,  or  in  not  calling 
the  attention  of  the  Jury  to  the  fact  that  the 
state  had  not  adduced  further  testimony  on  re- 
buttal to  show  that  no  cane  was  found  there. 

Appeal  from  Superior  Court,  Middlesex 
County;    George  W.  Wheeler,   Judge. 

Henry  C.  Bailey  was  convicted  of  murder 
in  the  first  degree,  and  appeals.    Affirmed. 

Upon  the  trial  the  state  offered  evidence 
to  prove  and  claimed  to  have  proved,  among 
other  facts,  the  following:  George  H.  Good- 
ale,  the  deceased,  had  for  some  days  prior 
to  July  6,  1906,  lived  on  a  small  farm  in 
the  western  part  of  the  town  of  Mlddletown. 
On  the  morning  of  that  day,  about  10:30 
o'clock,  Goodale  and  Bailey,  the  accused, 
were  working  together  in  a  hay  field  on 
said  farm  in  apparently  friendly  relations; 
Bailey  appearing  to  be  sober  and  Goodale 
to  have  been  drinking.  Between  12  and  1 
on  the  afternoon  of  the  same  day  Goodale 
drove  to  the  house  of  a  neighbor  to  return 
a  bay  rake  he  had  l>orrowed  and  left  in  a 
few  minutes,  and,  so  far  as  known,  was  not 
thereafter  seen  alive  except  by  the  accused. 
Between  1  and  2  of  the  same  afternoon 
Bailey  came  out  of  the  cellar  of  Ooodale's 
house,  w«it  to  the  bam,  and  in  a  few  min- 
utes thereafter  drove  slowly  down  the  high- 
way with  the  horse  and  wagon  of  Goodale, 
and  turned  to  the  west  on  the  road  to  Mld- 
dlefleld'  and  Meridai,  driving  more  rapidly. 
Three  days  after  this,  on  the  afternoon  of 
Monday,  July  9th,  the  lifeless  body  of  Good- 
ale was  found  reclining  in  a  patent  rocker 
In  front  of  the  south  window  of  the  sitting 
room  of  his  house.  A  soft  felt  hat  rested 
far  back  on  the  back  of  his  head,  with  the 
rim  between  the  back  of  the  rocker  and  the 
lower  part  of  his  head.    His  left  leg,  which 


arm  of  the  chair  upon  bis  lap.    Tbe    left 
was  hanging  down  by  his  side.    His  bead 
was  turned  slightly  to  tbe  badk  and  ng;ht 
There  were  no  wounds,  bruises,  or  abrasions 
upon  any  part  of  his  person  except  over  tbe 
left  eye,  extending  below  the  lower  eyelid 
about   three   inches    in    loigth   and    tbree- 
quartMTS  ct  an  Inch  deep,  and  another  over 
the  right  ^e,  about  two  inches  long  and  one 
and    one-half    Inches    de^.    These   wounds 
were  made  by  some  heavy,  blunt  instmmait 
such  as  the  back  of  an  axe.    The  blows  bad 
crushed  in  the   underlying  bones  down   to 
the  brain  substance  more  than  an  ineb,  and 
fractured  in  some  part  every  bone  In  tbe 
skull,  except  those  on  top  of  the  head.     The 
first  blow   most  have  produced   immediate 
unconsciousness.    Either  blow  was  fatal,  and 
death  resulted  in  from  five  to  twenty  min- 
ute&    Goodale  had  recently  moved  Into  the 
house,   and  there  was  considerable  dirt  on 
the  fioor.    There  was  no  disarrangement  of 
furniture,  nor  anything  about  the  person  of 
Goodale,  nor  any  marks  on  the  floor,  to  bi- 
dlcate  a  struggle  of  any  kind.    A  heavy  axe 
was  found  standing  against  the  wall  of  the 
sitting  room,  and  on  its  helve,  near  the  head, 
was  a  qtlash  of  what  appeared  to  be  blood. 
In   the  opinion   of   competent    physicians 
Goodale  was  struck  while  reclining   In   the 
rocker,  probably  when  asleep  or  dozing,  first 
on  the  left  side  of  the  forehead  and   then 
on  the  right,  which  was  the  heavier  blow, 
and  never  moved  after  the  second  blow,  and 
died  as  a  result  of  the  blows  In  from  five 
to  twenty  minutes.    He  had  been  dead  from 
three  to  five  days  when  discovered.    When 
Goodale's   body   was    discovered,    the   house 
was  found  securely  closed,  the  doors  locked 
on  the  Inside  and  the  windows  closed,  and 
the  only  entrance   to  the  bouse  open  was 
by    way   of   the   cellar,   from   which   Bailey 
had  been  seen  to  leave  the  house  on  July 
6th.    Goodale's  dog  was  found  In  the  house, 
guarding  tbe  dead  body  of  his  master,  and 
refused  to  allow  entrance  to  be  made  until 
he  had  been  wounded  by  gunshot    Goodale 
had  on  his  person  shortly  before  July  6th 
a   considerable   sum   of   money,    which   had 
been  seen  by  several  persons,  and  this  was 
In  tbe  shape  of  a  roll  of  bills  carried  in 
an    old   shot   bag    In    his   trousers   pocket 
When   his   body   was   discovered,   the   left- 
band  pocket  was  turned  inside  out  and  emp- 
ty, and  the  right-hand  pocket  turned  partly 
Inside  out    Upon  his  lap  lay  an  open  pocket- 
book,   and  an  old   shot   bag  upon   a  chair 
near  the  door  to  the  kitchen.    No  money  was 
found  on  his  person  except  some  40  cents  in 
the  right  pocket,  and  none  about  the  bouse. 
An  inventory  of  the  articles  found  In  the 
sitting  room  and  kitcboi  was  made  at  the 
time  and  Included  the  axe,  rocker,  earring 
knife,  and  various  other  thtnsa.    When  the 
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01  Aieriaen  mountain,  wuicn  was  aooui  aa.ii 
a  mile  from  the  end  of  the  trolley  line,  and 
tied  the  hone  to  a  tree.  The  horse  was 
found  six  days  later.  He  had  broken  his 
fastening  and  gone  along  the  cart  path  until 
the  wagon  became  fast  and  the  horse  could 
not  get  away,  and  in  that  condition  was 
found.  The  accused  took  the  trolley  to 
Merlden,  and  there  bought  a  complete  new 
outfit  of  clothing,  changed  all  his  old  clothes 
for  the  new,  and  left  the  former  with  the 
storekeeper,  saying  he  would  call  for  them 
later.  He  then  went  by  train  to  Springfield, 
thence  to  Albany,  thence  to  Niagara  Falls, 
and  thence  to  St  Catharine's,  Ontario,  Cana- 
da, where  be  arrived  Saturday  morning,  July 
7th.  During  the  preceding  day  (the  day  of 
the  murder)  he  appeared  to  the  various  wit- 
nesses who  had  met  him  and  seen  blm  to 
be  sober.  He  was  arrested  in  Canada  about 
half  after  4  on  the  morning  of  July  ITth. 
While  In  Canada  he  had  spent  a  considerable 
sum  of  money,  including  $75  sent  to  bis  wife 
to  bring  her  to  Canada.  He  bad  given  a 
false  name  and  made  false  statements  as  to 
his  occupations  and  previous  life.  He  had 
greatly  changed  his  appearance  by  shaving 
off  his  black  mustache,  and  also  wore  glasses, 
which  he  had  not  done  before.  On  his  arrest 
be  bad  some  $77  on  his  person.  At  Merldea 
and  after  his  arrest  he  had  m^de  false  state- 
ments about  himself. 

The  defendant  offered  evidence  to  prove, 
and  clainaed  to  have  proved,  the  following 
facts :  The  accused  came  to  Goodale's  house 
on  June  29th  preceding  the  killing,  with  two 
of  Goodale's  sons,  Charles  and  Wesley,  and 
that  night  and  part  of  the  next  morning  was 
spent  in  drinking.  During  the  night  Goodale 
quarreled  with  his  sons,  and  at  one  time 
made  an  assault  on  Charles  with  a  ham- 
mer, which  the  accused  took  from  blm  and 
afterward  threw  into  the  bushes  in  an  ad- 
joining lot.  Charles  left  on  June  30th,  and 
on  that  day  Goodale  engaged  Wesley  and  tbe 
accused  to  work  for  him  haying.  Wesley 
worked  until  July  3d,  when  he  left  and  the 
accused  remained.  Charles  and  Wesley  tes- 
tified as  to  these  facts.  In  the  opinion  of 
Dr.  Thomas  the  blows  could  not  have  been 
made  In  the  manner  claimed  by  the  physi- 
cians who  had  been  produced  by  the  state. 
Much  of  the  time  after  Wesley  left  on  July 
3d  until  the  killing  on  July  6th  was  spent 
by  Goodale  and  Bailey  in  drinking,  and  on 
July  6th  Bailey,  by  reason  of  Intoxication, 
was  incapable  of  committing  murder  in  the 
first  degree.  Bailey  struck  Goodale  with  the 
axe  In  self-defense.  These  facts  were  sup- 
ported by  the  testimony  of  Bailey,  the  ac- 
cused. The  evidence  Introduced  by  the  de- 
fendant was  confined  to  the  witnesses  above 
named.  The  accused  in  his  testimony  given 
In  his  own  behalf  gave  an  account  of  the 
occurrences  of  July  6th,  and  In  respect  to 
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rake  which  be  had  borrowed ;  that  be  waite 
about  an  hour  and  a  half;  that  after  he  g< 
back  they  each  took  a  drink,  Bailey  sat  dowi 
and  they  had  a  talk  about  his  pay,  and  aboi 
Goodale's  driving  him  home,  all  of  which  : 
given  in  considerable  detail.    Goodale  swot 
and  raved  and  walked  to  where  there  was 
small  bamboo  cane  with  which  he  made  a 
unprovoked  attack  on  Bailey,  who  was  sll 
ting  In  his  chair,  and  struck  him  twice  on  tb 
head.    Bailey   undertook   to  take  the  can 
away  from  him.    Goodale  then  went  into  th> 
kitchen,  picked  up  a  carving  knife  and  cam< 
in,  saying,  "Damn  your  soul,  111  kill  you.' 
Bailey  threw  an  old  rocker  In  front  of  blm 
and  picked  up  an  axe  lying  near  and  hi 
blm.    The  first  blow  stopped  him,  and  witl 
the  second  he  fell  in  a  heap  by  tbe  stove 
Bailey  picked  blm  up  and  set  blm  in  th< 
rocking  chair,  then  picked  up  the  carvlni 
knife  and  put  it  on  the  stand,  and  put  th< 
axe  on  tbe  stand  or  against  the  partition 
He  then  became  unconscious.    When  be  cam« 
to,  he  was  lying  on  the  floor.    He  got  up, 
looked  at  Goodale,  drank  a  tumbler  full  ol 
gin,  took  the  money  out  of  the  shot  bag,  and 
walked  out.    His  next  remembrance  was  find- 
ing himself  in  tbe  woods,  where  he  tied  tbe 
horse  and  went  to  Merlden.    Bailey  said  he 
knew  Goodale  meant  to  kill  him  and  struck 
him   in   self-defense.    Not   intentionally,   not 
to  kill  him,  or  anything  like  that,  and  said 
also  that  he  should  ]udg6  that  he  himself 
was  pretty  nearly  drunk  at  that  time.    Upon 
this  evidence  the  defendant  claimed  (1)  that 
tbe  killing  was  in  self-defense  and  Justifiable ; 
(2)  that  the  circumstances  of  the  killing  were 
sufllclent  to  reduce  the  offense  to  manslaugh- 
ter ;  (3)  that  by  reason  of  his  intoxication  he 
was  incapable  of  the  deliberation  and  pre- 
meditation essential  to  tbe  crime  of  murder 
in  the  first  degree.    The  state  claimed  that, 
in  view  of  conceded  facts,  the  testimony  of 
Bailey  in  respect  to  self-defense  and  provoca- 
tion   was   clearly    false,    and    that    he    was 
guilty  of  murder  in  tbe  first  degree. 

The  charge  of  the  court  as  to  which  the 
appeal  assigns  error  was  given  upon  this 
state  of  the  evidence  and  these  claims  of 
the  parties. 

Daniel  J.  Donaboe,  for  appellant  Frank 
D.  Haines,  State's  Atly.,  and  M.  Eugene  Oul- 
ver,  for  the  State. 

HAMERSLET,  J.  (after  stating  tbe  facts). 
The  court  did  not  err  in  refusing  to  charge 
the  jury  In  the  language  of  some  of  the  de- 
fendant's requests  to  charge.  There  were  six 
requests.  The  first  relates  to  the  meaning 
and  effect  of  the  law  forbidding  a  conviction 
unless  the  jury  are  satisfied  that  the  accused 
is  guilty  beyond  a  reasonable  doubt  Upon 
this  point  the  court  charged  tbe  jury  fully, 
correctly,  and  in  substantial  compliance  with 
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tion  of  the  offense  essential  to  bring  a  mur- 
der committed  within  the  grade  of  murder 
in  the  first  degree  as  defined  by  our  stat- 
ute. The  charge  of  the  court  upon  this 
iwint  Is  adequate  and  correct  The  fourth 
request  was  compiled  with  precisely  as  made. 
The  second  and  fifth  requests  relate  to  the 
law  of  self-defense,  and  without  qualification 
were  Inadequate.  The  charge  on  this  point 
was  substantially  correct.  With  reference  to 
the  sixth  request,  relating  to  the  crime  of 
manslaughter  as  distinguished  from  murder, 
the  law  was  fully  and  correctly  stated. 

The  real  grievance  of  the  defendant,  and 
the  one  mainly  urged  In  argument,  Is  not  the 
denial  of  his  request  to  charge,  but  the  errors 
alleged  to  hare  been  committed  in  charging 
the  jury  in  the  language  quoted  from  the 
charge  as  given  and  assigned  as  error.  The 
court,  in  explaining  the  meaning  of  "malice" 
as  definitive  of  our  common-law  crime  of 
murder,  said:  "The  law  presumes  malice 
In  the  case  of  every  unlawful  homicide  un- 
attended by  circumstances  of  mitigation  or 
extenuation,  and  presumes  that  such  homi- 
cide is  murder."  As  these  words  were  used 
In  explanation  of  that  "implied  malice"  or 
state  of  mind  which  Includes  some  evil  design 
In  general,  and  which  the  law  regards  as 
existing  In  him  who,  without  Justification 
and  without  any  circumstances  of  mitigation 
or  extenuation,  kills  another,  they  state  the 
law  with  sufficient  accuracy  (4  Blackstone, 
201;  2  Swift's  Digest,  293;  State  v.  Marx, 
78  Conn.  18,  23,  60  Atl.  690),  and  the  repeti- 
tion of  this  language  in  the  application  of  the 
general  proposition  to  the  facts  before  the 
jury  Is  plainly  correct.  "If  you  find  the 
accused  unlawfully  killed  Goodale  In  the 
manner  charged  (that  is,  not  in  self-defense, 
as  claimed),  and  you  find  there  were  then 
present  at  the  time  of  the  killing  no  circum- 
stances reducing  the  crime  to  manslaughter, 
the  law  presumes  malice,  and  that  the  crime 
committed  was  murder."  The  passage  quot- 
ed from  the  charge  as  stating  the  law  in  re- 
spect to  the  presumption  of  innocence  is  cor- 
rect Apparently  It  Is  assigned  as  error  only 
for  the  purpose  of  criticising  the  remark  of 
the  court,  in  which,  after  stating  the  prin- 
ciple, he  expressed  the  belief  that  In  some 
questions  asked  some  of  the  Jurors  upon  their 
examination,  while  the  jury  was  being  im- 
paneled, the  principle  was  stated  Incorrectly. 
The  remark  may  have  been  unnecessary.  It 
was  certainly  harmless.  We  find  In  the 
charge  no  ground  for  the  claim  that  the  court 
erred  in  the  manner  of  presenting  to  the 
Jury  throughout  the  whole  charge  the  ques- 
tion of  the  presumption  of  malice,  and  the 
presumption  of  Innocence.  There  is  no  error 
In  the  portion  of  the  charge  relating  to  self- 
defense.  The  two  passages  referred  to  In 
the  appeal  as  erroneous  are  plainly  correct 

After  correctly  explaining  the  law  of  self- 


murder,  the  fact  of  the  unlawful  killmg  be- 
ing first  proved,  all  the  circumstances  of  the 
necessity  of  self-defense  are  to  be  proved  by 
the  accused  by  a  fair  preponderance  of  proof, 
unless  they  arise  out  of  the  evldoice  pro- 
duced against  him.  But  If  <"»  the  whole  evi- 
dence, Including  the  evidence  of  self-defense, 
a  reasonable  doubt  is  raised  whether  the 
charge  or  any  charge  Involved  therein  is  es- 
tablished, the  doubt  should  be  resolved  in 
favor  of  the  accused,  and  he  should  be  ac- 
quitted." The  defendant  assigns  error  in 
the  first  half  of  this  paragraph.  The  para- 
graph is  substantially  a  single  sentence,  and 
the  court  charged  in  the  language  of  the  first 
half  only  as  a  part  of  the  whole  sentence. 
The  defendant  has  no  reason  to  complain  of 
the  charge  thus  given.  It  is  elementary  law 
that  a  party  defendant  to  a  Judicial  con- 
troversy of  any  kind  who  rellea  upon  some 
distinct  ground  of  defense  not  necessarily 
connected  with  the  transaction  on  which 
the  charge  against  him  is  founded  assume:: 
as  to  the  fact  constituting  such  defense  the 
burden  of  proof;  that  is,  he  presents  an  issue 
upon  which  he  goes  forward  with  his  evi- 
dence and  the  other  side  rebuts.  State  v. 
Schweitzer,  67  Goto.  B32,  539,  18  AU.  787,  6 
L.  R.  A.  125.  The  trial  court  after  stat 
ing.  In  conformity  with  thto  principle,  that 
all  the  circumstances  of  the  necessity  of  the 
self-defense  claimed  by  the  defendant  were 
to  be  proved  by  him,  added  that  such  proof 
was  to  be  by  a  fair  preponderance  of  evidence. 
Whether  such  instructions,  standing  alone, 
would  be,  in  view  of  the  situation  disclosed 
by  the  record,  a  correct  statement  of  the  law, 
we  need  not  consider,  for  they  were  imme- 
diately qualified  by  a  clear  statement  of  the 
duty  of  the  Jury  to  acquit  If  on  the  whole 
evidence,  including  that  as  to  self-defense,  a 
reasonable  doubt  were  raised  as  to  the  de- 
fendant's guilt  This  In  effect  was  to  say 
that,  even  if  the  evidence  which  the  defend- 
ant produced  did  not  suffice  to  establish  by 
a  preponderance  of  proof  the  necessity  of 
self-defense,  yet  it  must  be  considered  by 
them  in  connection  with  all  the  other  evi- 
dence, and  was  sufficient  to  require  a  vm>- 
diet  In  his  favor,  if,  when  so  considered,  a 
reasonable  doubt  of  his  guilt  should  exist 

The  skull  of  Goodale  was  admitted  In  evi- 
dence, and  in  connection  with  It  duly  au- 
thenticated photographs  of  the  skull  taken 
before  the  brain  substance  had  been  removed 
were  admitted  for  the  purpose  of  showing  the 
condition  of  the  skull  and  Its  interior  and  the 
injury  to  the  skull  and  brain.  There  was  no 
error  in  this. 

Testimony  by  one  witness  that  some  three 
weeks  before  the  killing  Goodale  drew  from 
the  bank  $275,  and  by  another  witness  that 
some  two  weeks  before  the  killing  he  saw 
money  In  Goodale's  possession,  was  admitted 
against    the   defendanfa   objection.    Subse- 
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and  fled  to  Canada,  as  bad  been  shown  by 
the  State's  testimony.  Evidence  tending  to 
prove  that  a  large  sum  of  money  was  in 
Goodale'a  possession  and  was  taken  by  the 
accused  at  the  time  of  the  killing  was  rele- 
vant to  the  motive  that  induced  the  killing, 
and,  after  the  testimony  of  the  defendant, 
became  relevant  also  to  the  probability  of 
truth  In  the  story  he  had  told.  The  court 
did  not  err  in  calling  the  attention  of  the 
jury  to  the  conflicting  claims  as  to  whether 
or  not  the  cane  the  accused  said  Qoodale 
used  on  him  was  found  on  the  premises;  nor 
in  not  calling  the  attention  of  the  Jury  to  the 
fact  that  the  state  had  not  adduced  further 
testimony  on  rebuttal  to  show  that  no  cane 
was  found  there. 

The  claim  of  the  defendant  that  the  charge 
as  a  whole  was  unfair  and  partial  is  contra- 
dicted by  the  record  before  us.  The  record 
shows  that  the  accused  had  a  fair  and  impar- 
tial trial,  and  that  the  result  reached  sub- 
stantially turned  upon  the  nature  of  the  im- 
pression made  upon  the  Jury  by  his  own  tes- 
timony. In  view  of  the  conceded  facts,  of 
the  whole  story  told  by  the  accused,  and  of 
his  manner  of  telling  it,  the  jury  have  found 
by  their  verdict  that  his  testimony  in  con- 
nection with  all  the  evidence  produced  did 
not  raise  a  reasonable  doubt  as  to  his  guilt 
of  the  crime  of  murder  in  the  first  degree. 

There  is  no  error  In  the  judgment  of  the 
superior  court 


THOMAS  et  al.  v.  YOUNG. 

(Supreme  Court  of  Krrors  of  Connecticut. 
March  5,  1907.) 

1.  fi<jECTi(ENT— Title— BuBDEN  op  Proof. 

In  ejectment  by  an  administrator  to  recover 
possession  of  certain  land  in  his  representative 
capacity,  the  burden  of  proof  was  on  plaintiff 
to  show  title  in  his  intestate  or  an  estoppel 
against  defendant  to  dispute  tlie  same. 

[Eld.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Ejectment,  S§  238-245;  vol.  19,  Es- 
toppel, IS  725,  726.] 

2.  Samx. 

Where,  In  ejectment  to  recover  certain 
land,  brought  by  the  administrator  of  the  al- 
leged deceased  owner  in  conjunction  with  the 
latter's  widow  and  heirs,  all  of  the  plaintiffs 
relied  wholly  on  defendant's  violation  of  the 
administrator's  right  to  possession  pending  set- 
tlement of  the  estate,  defendant  was  not  es- 
topped to  dispute  intestate's  title  by  leases  taken 
by  defendant  from  intestate's  widow  and  heirs, 
to  which  the  administrator  was  not  a  party. 

3.  Same— Evidence. 

Where  an  action  to  recover  land  in  the 
right  of  an  administrator  was  brought  by  the 
amninistrator,  and  iDte.state'8  widow,  and  cer- 
tain of  his  heirs,  certain  leases  made  between 
defendant  and  such  widow  and  heirs,  both  in 
their  individual  and  representative  capacities, 
were  admissible  to  show  that  defendant's  pos- 
session after  the  execution  of  the  first  lease 
was  ander  the  lessors,  and  not  in  bis  own  right 


a  lease  taken  by  defendant  was  obtained  1 
fraud.  After  the  demurrer  was  overruled,  plai 
tiff  filed  a  traverse,  putting  the  facts  as 
the  fraud  in  issue,  after  which  the  suit  wi 
withdrawn  without  final  judgment.  Held  thi 
there  being  no  final  judgment,  plaintiff  admini 
trator  was  not  estopped  by  the  demurrer  to  dei 
that  the  lease  was  executed  by  fraud. 

[EJd;  Note. — For  cases  in  point,  see  Cent  Di 
vol.    30,    Judgment    §§    1030.    1011.] 

5.    liANDLOSD    AND    TENAR1>— LANDIOBD'S    T: 

TLK— Estoppel. 

The  estoppel  against  a  tenant's  denying  tl 
lessors'  title  does  not  expire  with  the  term,  bi 
the  duty  to  surrender  possession  remains  a  coi 
tinuing  obligation,  which  the  tenant  cannot  e^ 
cuse  himself  from  fulfilling  by  showing  pan 
mount  title  in  himself  existing  prior  to  tt 
execntion  of  the  lease. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Di| 
vol.  32,  Landlord  and  Tenant  §  170.] 

Appeal  from  Court  of  Common  Pleas,  Net 
Haven  County;  William  L.  Bennett,  Judge. 

Action  by  William  P.  Thomas,  as  adminli 
trator,  and  others,  against  John  H.  Young,  t 
recover  possession  of  certain  land,  and  fo 
damages.  From  a  judgment  for  plalntiffe 
defendant  appeals.    Reversed  and  remanded 

William  B.  Stoddard  and  George  E.  Hall 
for  appellant  Stiles  Judson  and  Edward  A 
Harriman,  for  appellees. 

BALDWIN,  C.  J.  Thomas,  one  of  th« 
plaintiffs,  sues  as  administrator  of  the  es 
tate  of  George  T.  Smith,  deceased.  The  oth 
ers  are  named  In  the  writ  simply  as  Indi 
viduals.  Their  complaint  states  this  case 
Thomas,  as  administrator,  on  April  1,  1904 
was  In  the  lawful  possession  of  the  land  in 
question,  and  still  is  entitled  to  such  pos 
session  during  the  administration  of  the  es- 
tate of  his  intestate.  This  estate  is  still 
In  process  of  settlement  Of  the  other  plain- 
tiffs, one  Is  the  widow  of  George  T.  Smith, 
and  the  others  are  his  heirs  at  law;  and  on 
April  1,  1904,  they  were,  and  now  are, 
owners  of  the  land,  subject  to  the  possessory 
right  of  the  administrator.  On  April  1, 1904, 
the  defendant  wrongfully  dispossessed  Thom- 
as as  administrator,  and  still  keeps  him  out 
of  ijossessiou,  depriving  him  of  the  profits, 
which  amount  to  $150  a  year.  On  an  answer 
denying  some  of  these  averments,  and  put- 
ting the  plaintiffs  on  proof  of  the  rest,  the 
following  facts  were  found  by  the  court: 
The  allegations  that  Thomas  is  the  adminis- 
trator of  the  estate  of  George  T.  Smith,  that 
this  estate  is  unsettled,  and  that  the  other 
plaintiffs  are,  respectively,  the  widow  and 
heirs  of  Smith,  are  true.  The  land  in  ques- 
tion is  a  small  beach  lot  on  Mllford  Point 
This  point  runs  out  for  three  quarters  of  a 
mile  Into  the  sound.  Smith,  who  owned  and 
occupied  a  homestead  on  the  point,  died  in 
February,  1894.  In  September.  1894,  Thomas, 
as  administrator,  surrendered  to  the  other 
plaintiffs  the  possession  of  all  the  real  ea- 
tate  left  by  the  intestate,  and  they  have  since 
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remained  In  possession.  In  1888  the  defend- 
ant put  up  a  cottage  on  the  lot  In  suit,  bay- 
ing tboi  no  title  to  the  land,  and  has  ever 
since  been  in  possession.  In  1889  he  signed 
and  accepted  an  Indenture  of  lease  by  which 
the  widow  and  heirs  of  George  T.  Smith,  de- 
scribing themselves  as  such,  demised  the  lot 
to  him  for  three  years  from  March  1,  1898, 
for  an  annual  rent  of  $1,  with  the  privilege 
of  renewal  on  the  same  terms  for  a  further 
period  of  three  years.  In  1901,  while  in  pos- 
session imder  that  lease,  he  signed  and  ac- 
cepted from  the  same  persons  a  lease  of  the 
same  lot  at  the  same  rent,  for  three  years 
from  March  1,  1901.  In  this  indenture  they 
were  not  described  as  the  widow  and  heirs 
of  Smith.  It  contained  an  agreement  on  the 
defendant's  part  to  deliver  up  the  premises 
at  the  end  of  the  term  in  as  good  condi- 
tion as  they  then  were  In.  The  defendant 
never  has  surrendered  possession,  but  has 
expressly  refused  to  make  such  surrender  to 
the  plaintiffs.  From  these  facts  the  conclus- 
ion was  drawn  that  be  was  estopped  from 
denying  their  title,  and  that  they  could  re- 
cover by  force  of  such  estoppel.  Evidence 
that  in  fact  George  T.  Smith  had  no  title 
to  the  lot,  and  that  none  of  the  plaintiffs 
had  any,  was  offered  and  excluded.  The  only 
cause  of  action  stated  in  the  complaint  Is  a 
wrongful  dispossession  of  Thomas,  while 
lawfully  In  possession  as  administrator  of  the 
estate  of  George  T.  Smith,  in  whose  widow 
and  heirs  at  law  the  title  was  then  vested. 
While  it  is  not  expressly  alleged  that  George 
T.  Smith  owned  the  premises  at  the  time  of 
his  death,  this  is  obviously  implied  in  the 
averments  as  to  the  title  of  his  widow  and 
heirs,  subject  to  the  possessory  rights  of  the 
administrator.  There  is  no  suggestion  of  any 
other  source  of  tltla  The  right  of  the  ad- 
ministrator to  possession,  therefore,  depended 
on  the  existence  of  title  in  his  Intestate,  and 
the  burden  of  proving  such  a  title  was  on  the 
plaintiffs,  unless  they  were  relieved  from  It 
by  the  execution  and  acceptance  of  the  leas- 
es. To  these  leases  Thomas  was  no  party. 
The  first  of  them  ran  out  In  1001,  and  was  re- 
placed by  the  second,  in  which  the  lessors 
were  not  described  as  bearing  any  relation 
to  or  deriving  any  title  from  George  T.  Smith. 
The  trial  court  allowed  the  plaintiffs  to  in- 
troduce evidence  of  title  in  themselves  to  the 
demanded  premises,  both  by  deed  and  ad- 
verse possession,  but  excluded  evidence  of- 
fered by  the  defendant  to  disprove  it  It  is 
clear  that,  so  far  as  concerns  Thomas,  as  ad- 
ministrator, DO  lease  to  which  he  was  not  a 
party  could  found  an  estoppel  against  deny- 
ing and  disproving  bis  right  of  possession. 
But  all  the  plaintiffs  relied  equally  on  the 
defendant's  violation  of  that  right  and  dis- 
possession of  Thomas,  as  the  sole  ground  of 
recovery.  There  was  no  averment  that  those 
other  than  the  administrator  had  any  pos- 
session or  right  to  possession,  so  long  as  the 
estate  of  George  T.  Smith  remained  unset- 
tled.   Uplees,  then,  Thomas,  as  administrator. 


had  been  wrongfully  dispossessed,  the  plain- 
tiffs had  no  cause  of  action.  The  finding  is 
that  the  widow  and  heirs,  since  September. 
1894,  that  la,  during  a  period  long  precedicg 
the  date  of  the  first  lease,  liave  been  In  pos- 
session of  all  the  real  estate  left  by  Georse 
T.  Smith;  and  that  ever  since  1888 — a  date 
preceding  the  death  of  the  latter — the  de- 
fendant has  been  in  possession  of  tbe  de- 
manded premises.  It  follows  that  nomas. 
as  administrator,  on  April  1,  1904:.  conid  n<A 
have  been  In  possession  of  tbem,  and  that 
the  plaintiffs,  to  maintain  their  action,  must 
depend  on  his  statutory  right  to  possessi(si. 
which  In  turn  could  only  exist  by  reason  of 
a  title  In  George  T.  Smitb  at  the  time  of 
his  decease.  Cahill  v.  Cablll,  75  Conn.  S22. 
526,  54  AU.  201,  732,  60  L.  R.  A.  70a  Both 
tbe  title  of  the  plaintiffs  other  tban  the  ad- 
ministrator, and  that  of  George  T.  Smith,  as 
the  foundation  of  the  administrator's  right 
of  action,  were  therefore  necessarily  ma- 
terial points  in  issue,  and  it  was  error  to  ex- 
clude evidence  that  there  was  none  either 
in  George  T.  Smith  or  in  the  plaintiffs.  Tb»¥ 
was  no  error  In  admitting  either  of  the 
leases  in  evidence.  Five  of  the  plaintiffs 
were  parties  to  both — to  the  first  in  the  ca- 
pacity of  representatives  of  George  T.  Smith, 
and  to  the  second  In  their  indlvldoal  ca- 
pacities. Each  tended  to  show  that  tbe  pos- 
session of  the  defendant  after  March  1,  1S98. 
was  under  the  lessors,  and  not  In  bis  own 
right 

The  defendant  Introduced  evidence  to  show 
that  his  execution  and  acceptance  of  tbe  fir«t 
lease  was  obtained  by  the  fraud  of  tbe  plain- 
tiffs, and,  in  connection  with  tbis,  laid  in 
a  copy  of  the  record  in  a  prior  action  of 
summary  process,  brought  against  blm  by 
Thomas,  as  administrator,  and  the  other 
plaintiffs  as,  respectively,  the  widow  and 
heirs  of  George  T.  Smith.  Tbe  premises, 
which  were  the  subject  of  that  action,  were 
the  lot  now  In  question,  and  tbe  lease,  which 
was  set  up,  was  the  first  of  those  above  de- 
scribed. To  that  action  tbe  defendant  had 
pleaded  that  the  execution  and  acceptance  by 
blm  of  tbe  lease  was  obtained  by  the  fraud 
of  the  plaintiffs.  A  demurrer  by  tbem  to  his 
allegations  of  fraud  having  been  overruled, 
they  filed  a  replication  which  traversed  tbem, 
soon  after  which  this  suit  was  wltbdiawn, 
before  tbe  present  action  was  instituted.  Tbe 
defendant  contended  that  this  record  estop- 
ped the  plaintiffs  from  denying  bis  charge 
of  fraud  in  respect  to  the  first  lease.  Tbe 
only  ground  for  such  a  dalm  Is  that  the 
plaintiffs  admitted  It  by  their  demurrer. 
Their  subsequent  traverse,  filed  by  statutory 
right  put  tbe  facts  as  to  their  fraud  in  is- 
sue, and,  no  final  judgment  having  ever  been 
pronounced  upon  them,  there  Is  nothing  on 
which  to  found  any  estoppel  by  record.  Mar- 
tin V.  Sherwood.  74  Conn.  202,  50  Atl.  5&L 
The  defendant's  claim,  that  no  judgment  for 
the  plaintiffs  could  be  rendered  unless  it 
were  found  that  they  had  title  to  tbe  demand- 
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ed  pr3mlses,  was  oyerruled  on  tbe  ground 
that  he  was  estopped  from  denying  that  they 
bad  title.  This  ruling  would  have  been  cor- 
rect, had  such  an  estoppel  been  made  oat 
against  all.  The  action  being  one  for  the 
tiosseaslon  of  land  could  only  be  supported 
t>y  proof  of  title.  Oablll  t.  Cablll,  76  Conn. 
S22.  64  Atl.  201,  732,  60  L.  R.  A.  706.  But. 
as  has  been  seen,  the  position  that  all  tbe 
tilaintlffs  were  affected  by  the  estoppel  clalm- 
«>d  was  untenable.  The  Court  of  Common 
Pleas  properly  ruled  that,  as  against  a  tenant 
in  possession  under  a  lease  by  Indenture,  the 
estoppel  against  denying  the  lessor's  title 
raised  by  the  lease  did  not  expire  with  the 
term  of  the  lease.  The  duty  of  a  lessee  to 
surrender  possession,  if  not  performed  at  tbe 
'time  when  the  term  expires,  remains  a  con- 
tinuing obligation,  and  he  cannot  excuse  him- 
self from  fulflUlng  It  by  tbe  mere  circumstance 
of  paramount  title  In  himself  existing  prior 
to  the  execution  of  the  indenture.  The  po- 
fsition  supported  by  the  authority  of  Co.  Litt. 
47b,  that  "if  a  man  take  a  lease  for  years 
of  his  own  land  by  deed  indented,  tbe  estop- 
pel doth  not  continue  after  the  term  ended," 
is  apparently  countenanced  without  qualifica- 
tion by  Chief  Justice  Hosmer,  in  two  of  our 
«arly  decisions;  but  these  were  l>otIi  concon- 
ed  with  a  lease  for  life,  and,  as  to  leases 
for  years,  at  least,  the  second  of  them  states 
the  true  doctrine,  namely,  that  "the  person 
once  a  tenant,  so  long  as  he  remains  in  the 
occupation  of  the  land  demised,  must  be 
deemed  to  continue  in  that  cliaracter,  unless 
be  has  surrendered  the  premises  to  his  land- 
lord, or  has  solemnly  renounced  the  tenancy 
and  commenced  a  fresh  holding,  or  until  he 
shows  an  actual  disseisin  or  disclaimer  on 
his  part"  Merwln  y.  Camp,  3  Oonn.  35, 
42 ;  Camp  v.  Camp,  6  Conn.  291,  804,  301,  13 
Am.  Dec.  60. 

There  is  error.  The  Judgment  is  set  aside, 
and  the  cause  Is  remanded,  to  be  proceeded 
with  according  to  law.  In  this  opinion  the 
other  judges  concurred. 


STATE  y.  BUXTON. 

(Supreme  Court  of  Errors  of  Connectlcnt. 
March  5,  1907.) 

1.  CaiiaNAL  Law  —  MiscoNoacr  of  Psose- 
CUTINO  Attobnet— Reyebbible  Erbob. 

Where  the  court  in  a  criminal  case  rebuked 
tbe  pro.secutinx  attorney  for  commentiiiK  on  the 
fact  that  accused  had  not  testified,  notwithstand- 
ing Gen.  St.  1902.  i  1509,  providing  that  the  re- 
fnsal  of  accused  to  testify  shall  not  be  com- 
mented on.  and  instructed  the  jury  not  to  con- 
sider the  fact  that  accused  had  neglected  to  testi- 
fy, nor  tbe  comment  of  the  prosecuting  attorney, 
a  motion  for  a  new  trial  on  tbe  ground  of  the 
misconduct  of  the  prosecuting  attorney  was 
properly  denied. 

TBid.  Note.— For  eases  in  point,  see  Cent  Die. 
vol.  14.  Criminal  Law,  fg  1672,  1683.] 

2.  SAM&-WAIVEK. 

One  on  trial  for  crime  who  does  not  move 
for  a  discharge  of  tbe  jury  on  the  ground  that 
the  prosecuting  attorney  commented  in  his  argu- 
ment OB  the  fact  that  accused  had  not  testified 


waives  bis  right  to  a  trial  by  a  Jury  before 
whom  no  comment  on  his  failure  to  testify  it 
made. 

[EM.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14.  Criminal  Law.  {{  1689-1691.] 

3.  Sahe-^New  Tbial— Vkbdioi  Aoaihst  Eti- 

nENce. 

A  verdict  of  guilty  in  a  criminal  case  will 
be  set  aside  only  when  manifest  injustice  has 
been  done,  and  the  wrong  is  so  palpable  as  to 
denote  that  mistake  was  made  by  the  Jury  in 
the  application  of  legal  principles,  or  to  Justify 
the  suspicion  that  they  were  influenced  by  cor- 
ruption, prejudice,  or  partiality. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  {(  2297.  2298.] 

Appeal  from  Superior  Court,  Fairfield 
County;  Alberto  T.  Roraback,  Judge. 

William  Buxton  was  convicted  of  the  Il- 
legal use  of  exploeive  material,  and  appeals. 
Affirmed. 

Upon  tiie  trial,  and  during  the  opening  ar- 
gument of  tbe  assistant  state's  attorney,  the 
following  occurred:  "Mr.  Pullman:  The  ac- 
cused has  the  right  not  to  appear  on  the  wit- 
ness stand,  but  by  keeping  ofT  the  witness 
stand  it  shuts  us  off  from  asking  him  about 
his  antecedents.  Mr.  Mullen  (interrupting): 
I  will  object  The  Court:  I  don't  think  you 
have  any  right  to  comment  on  tl>e  fact  that 
he  neglected  to  testify.  Mr.  Pulbnan:  I 
have  not  commented  on  it,  except  to  say  that 
he  has  the  right —  Tbe  Court  (Interrupting): 
It  seems  to  me  yon  are  getting  pretty  close  to 
the  border  line.  Mr.  Pullman:  He  didn't 
take  the  stand,  as  was  bis  right —  Mr.  Mul- 
lea  (Interrupting):  I  will  object  Tbe  Court: 
I  shall  instruct  the  jui7  that  the  fact  that 
he  neglected  to  testify  Is  not  to  be  considered 
against  him,  and  that  fact  should  in  no  way 
be  commented  upon  to  his  prejudice.  Mr. 
Pullman:  So  we  don't  know  where  he  came 
from."  The  defendant  made  no  motion  for 
other  objection,  but  proceeded  with  the  trial 
and  submitted  his  case  to  the  jury.  After 
verdict  the  defendant  filed  a  motion  for  8 
new  trial,  claiming  that  tbe  incident  above 
recited  furnished  suffldent  ground  for  a  new 
trial,  and  also  that  the  verdict  should  be 
set  aside  as  against  the  evidence.  The  action 
of  the  court  in  denying  this  motion  is  assign- 
ed as  error. 

George  A.  Mullen,  for  appellant  Q&lea  A. 
Carter,  Special  State's  Atty.,  for  the  Statf>. 

HAMERSLEY,  J.  (after  stating  the  fact^. 
Any  person  interested  in  the  event  of  any  ac- 
tion, civil  or  criminal,  as  a  party  to  the  action 
or  otherwise,  is  made  by  statute  a  competent 
witness.  Gen.  St.  1902,  If  677,  1509.  The 
statute  abrogates  an  arbitrary  common-law 
rule  for  the  exciualon  of  relevant  testimony. 
It  is  a  part  of  tbe  legislative  process  by 
which,  since  the  year  1830,  the  law  of  evi- 
dence has  been  radically  changed  and  brought 
into  accord  with  a  public  policy  now  firmly 
established  which  deems  the  due  administra- 
tion of  justice  to  be  best  served  and  the 
rights  of  parties  to  actions,  civil  and  criminal, 
to  be  best  enforced  and  secured  through  tbe 
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admlBBlon  as  far  as  practicable  In  all  trials 
of  any  relevant  testimony,  althoagh  of  a  na- 
ture Implying  Infirmities  formerly  regarded 
as  justifying  an  arbitrary  rule  of  exclusion, 
leaving  to  the  trior  the  duty  of  weighing  that 
testimony  in  view  of  all  infirmities  that  may 
affect  Its  credibility.  Gen.  St  1902,  §§  508, 
077,  678,  710,  1509,  1512.  Section  1509  pro- 
vides that  a  i>erson  on  trial  for  crime,  al- 
though a  competent  witness,  may  testify  or 
refuse  to  testl^  upon  such  trial,  at  bis  option. 
This  provision  Is  essentially  declaratory  of 
the  common  law.  The  maxim,  "Nemo  tenetur 
selpsum  accusare,"  expresses  a  personal  right 
recognized  by  the  common  law  long  before 
it  received  any  protection  of  constitutional 
guaranty.  The  right  is  a  personal  one,  In- 
volving exemption  from  compulsory  disclosure 
of  ones'  crime  when  called  upon  to  testify 
upon  his  own  trial  or  In  any  legal  proceeding. 
State  V.  Willis,  71  Conn.  293,  308,  41  AU. 
820.  Whether  or  not  the  conduct  of  a  person 
during  his  trial  for  crime  in  testifying  or 
neglecting  to  testify  Is  under  certain  circum- 
stances a  relevant  fact,  which  the  jury  may 
consider  as  they  may  consider  certain  other 
facts  which  may  transpire  before  them  In  the 
course  of  a  trial,  and  so  be  the  proper  sub- 
ject of  comment  by  counsel,  is  a  question  we 
need  not  now  consider.  The  limits  of  proper 
comment  may  be  prescribed  by  rule,  and  the 
statute  enacts  that  "the  neglect  or  refusal  of 
an  accused  party  to  testify  shall  not  be  com- 
mented upon  to  the  court  or  jury."  It  is 
certainly  the  duty  of  counsel  to  obey,  and  of 
the  court  to  enforce,  this  statutory  rule  of 
practice.  The  statute  is  silent  as  to  the  effect 
ot  a  disobedience  of  the  rule,  and  that  effect 
must  be  found  in  the  law  regulating  the  en- 
forcement of  similar  rules.  Disobedience  Is 
a  fact  which  may  or  may  not  Injuriously 
affect  the  accused,  and  does  not  entitle  the 
accused  to  a  new  trial  as  of  right  when  it 
1b  clearly  harmless.  In  the  case  at  bar  the 
comment  of  counsel  was  instantly  checked 
by  the  court,  the  counsel  was  rebuked,  and 
the  jury  Instructed  that  they  could  not  con- 
sider the  fact  that  the  accused  neglected  to 
testify,  nor  the  comment  of  counsel ;  and 
these  instructions  were  substantially  repeated 
when  the  jury  received  their  final  instruc- 
tions from  the  court  Under  these  circum- 
stances we  think  the  court  performed  Its  full 
duty,  and  did  not  abuse  its  legal  discretion  in 
denying  the  motion  for  a  new  trial  on  this 
ground.  This  view  finds  support  in  the  fol- 
lowing cases:  State  v.  Chlsnell,  36  W.  Va. 
659.  15  S.  E.  412;  Calkins  v.  State,  18  Ohio 
St  366.  372,  98  Am.  Dec.  121 ;  State  v.  Hull, 
20  Atl.  191,  18  R.  I.  207,  20  L.  R.  A.  609; 
Buloff  V.  People,  45  N.  T.  213,  223;  Wilson  v. 
United  States,  149  U.  S.  60,  67,  13  Sup.  Ct 
765,  37  li.  Ed.  650;  Dunn  v.  State,  118  Wis. 
82,  87,  94  N.  W.  646. 

The  defendant  urges  that  Immediately  upon 
any  disobedience  of  the  rule  the  right  of  the  I 


accused  to  a  new  trial  becomes  absolate.  and 
that  the  court  is  tmund  to  dismiss  the  jary. 
But  the  accused  may  waive  any  matter  oi 
form  qr  substance,  exc^t  only  wbat  may  re- 
late to  the  jurisdiction  of  tlie  court.  Sta'.« 
V.  Brockhaus,  72  Conn.  109,  117,  43  AtL  &'*'; 
Commonwealth  v.  Dailey,  12  Gush.  (Maaai  it . 
83.  Any  right  this  defendant  may  bare  hzi 
to  a  trial  by  a  Jury  before  whom  no  comma:t 
of  any  kind  Is  made  is  one  wblcb  be  lo^y 
waive,  and  which  in  this  case  be  did  waive, 
by  neglecting  to  move  for  a  discharge  of  the 
Jury  at  the  time,  and  by  proceeding  withon: 
further  objection  or  motion  to  an  adveae 
ending  of  the  trial. 

Tbe  motion  for  a  new  trial  for  verdict  against 
evidence  was  properly  denied.     Tbe  epecial 
claim  of  the  defendant  is  that  all  tbe  facti 
which  can  be  regarded  as  proved  by  the  tes- 
timony present  a  ease  of  circumstantial  evi- 
dence, and  do  not  exclude  every  reaaonao<e 
hypothesis  of  innocence.  The  rule  wbldi  man 
govern  a  trial  judge  in  setting  aaide  a  ver- 
dict as  against  tbe  evidence,  stated  in  John- 
son V.  Norton,  64  Conn.  134.  29  Atl.  242.  is  too 
firmly  settled  by  many  decisions  to   be  now 
questioned.    "A  verdict  will  be  set  aside  only 
when  manifest  Injustice  has  been  done  by  the 
verdict,  and  the  wrong  is  so  plain  and  pal- 
pable as  clearly  to  denote  that  some  mlstak? 
was  made  by  the  jury  In  the  applicatiou  o' 
legal  principles,  or  as  to  justify  tbe  snspic-ioD 
that  they,  or  some  of  tbem,  wn'e  InSaenctd 
by  corruption,  prejudice,  or  partiality."    Tbe 
question   raised   by   the   defmdanfa   special 
claim  Is  this:    Is  the  verdict  bo  manifestly 
unjust  as  dearly  to  denote  that  the  jury  made 
some  mistake  in  applying  the  legal  prlncipte 
that  the  entire  evidence  before  tbem  must  ex- 
clude any  reasonable  hypothesis   conslstHit 
with  the  Innocence  of  the   accnsed?    This 
question  was  tried  before  tbe  trial  Judge  and 
answered  in  the  negative  when  be  denied  ths 
motion.  Upon  appeal  to  this  court  the  decision 
of  the  trial  court  Is  entitled  to  weight  In  reaffc-      ' 
ing  our  conclusion.  Burr  v.  Harty,  75  Conn.  127. 
130,  52  Atl.  724;  Brooks'  Appeal,  68  Conn.  -JM. 
297,  36  Atl.  47;  I^omis  v.  Perkins,  TO  Conn,      i 
444,  4-47,  39  Atl.  797;  Fell  v.  Hancock  Mutmi 
Life  Ins.  Co.,  76  Conn.  494.  496,  57  Atl.  IT-x 
The  law  regulating  new  trials  Is  tbe  same  in 
civil  and  criminal  proceedings.     State  v.  Lw.     \ 
69  Conn.  186, 189-192,37  Atl.  75;  State  v.  Brock- 
haus, 72  Conn.  109, 1 16, 43  Atl.  850:  State  v.  I/»n- 
dnno.  74  Conn.  638, 641,  51  Atl.  860.     The  tri?! 
judge  held  that,  upon  all  the  facts  which  the  jc- 
ry  might  honestly  have  found,  their  verdict  of 
guilty  was  not  so  manifestly  unjust  as  dearly 
to  denote  that  they  had  made  the  mistake  in 
the  application  of   legal   principles   claimeti 
by  the  defendant.    Upon  an  inspection  of  tbe 
evidence  reported,  we  are  unable  to  say  tb» 
trial  judge  erred  in  this  ruling. 

There  Is  no  error  in  the  Judgment  of  ffcp 
superior  court    The  other  Judges  concum>I. 
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CITY  OF  NEW  HAVEN  y.  NATIONAL 
STEAM  ECONOMIZER  CO.  et  al. 

(Supreme  Court  o(  Errors  of  OonnecticDt 
March  6,  1907.) 

-.    PrINCIPAI,   AHD    SdBETT    —    DiSCHABOE   OF 

Sunmrr. 

A  surety  on  a  contractor's  bond,  condi- 
ioned  on  his  faithful  performance  of  a  con- 
ract  between  him  and  a  third  person,  when 
lued  for  the  contractor's  breach,  cannot  found 
I  defense  on  any  conduct  of  the  contractor  and 
he  third  person  which  is  either  conformable 
:o  the  contract  between  them  or  an  immaterial 
leparture  therefrom. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
irol.   40,  Principal  and  Surety,  (8  15S-168.] 
i.   Same. 

A  contract  for  the  installation  of  a  heating 
ipparatus  in  a  municipal  building  stipulated 
for  monthly  payments  on  the  iBtb  day  of 
?ach  month  on  certificates  from  the  architect 
ielivered  on  or  before  the  5th  day  of  each  month, 
l^he  municipality  made  payment  on  other  days 
Df  the  month  and  on  certificates  bearing  other 
dates.  Held,  that  the  surety  on  the  contrac- 
tor's bond  was  mot  discharged  from  liability 
by  such  conduct ;  the  departure  from  the  con- 
tract being  immaterial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Surety,  |$  158-165.] 

3.  Saub. 

A  contract  for  the  installation  of  a  heating 
apparatus  In  a  municipal  building  provided  for 
payment  as  the  work  progressed  to  the  amount 
of  85  per  cent,  on  certificates  of  the  architect 
stating  that  the  work  was  done  in  accordance 
with  the  contract.  The  contractor  failed  to 
carry  out  his  contract,  and  when  it  was  ter- 
minated it  appeared  that  less  than  50  per  cent 
of  the  work  had  been  done,  while  Co  per  cent, 
of  the  contract  price  had  been  paid.  The  pay- 
ments made  by  the  municipality  on  the  archi- 
tect's certificates  were  made  in  good  faith,  and 
the  architect  in  good  faith  gave  the  certifi- 
cates for  85  per  cent,  only  of  the  estimates 
of  the  value  of  the  labor  done  and  materials 
furnished.  Held,  that  the  surety  on  the  bond 
of  the  contractor  conditioned  on  his  faithful 
performance  of  the  contract  was  not  discharged 
from  liability. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Surety,  §g  158-165.] 

4.  MUNICIPAI,     COBPOBATIOHS  —  CONTBACTS — 

CONSTRUCnON. 

-  A  contract  for  the  installation  of  a  heating 
apparatus  in  a  municipal  building  gave  the  mu- 
nicipality power  to  terminate  the  employment 
and  take  charge  of  the  work  on  the  contractor 
failing  to  supply  a  sufiicient  number  of  work- 
men or  proper  materials,  etc.,  and  stipulated 
for  liquidated  damages  on  the  contractor  fail- 
ing to  perform  the  work  within  a  specified 
time.  The  municipality  on  the  contractor  fail- 
ing to  comply  with  the  terms  of  the  contract 
terminated  it,  and  took  possession  of  the  work 
and  completed  it.  Held,  that  the  municipality 
was  not  entitled  to  the  liquidated  damages  stipu- 
lated for. 

Appeal  from  Superior  Conrt,  New  Haven 
County;  Milton  A.  Shnmway,  Judge. 

Action  by  the  city  of  New  Haven  against 
the  National  Steam  Economizer  Company 
and  another  to  recover  on  a  bond  ezecnted 
by  defendant,  with  defendant  the  American 
Surety  Company  as  surety.  From  a -Judg- 
ment on  the  bond,  plaintiff  and  defendant 
American  Surety  Oampany  Imtb  appeal.  Af- 
firmed. 


November  11,  1901,  the  defendant  the  Na- 
tional Steam  Economizer  Company,  as  con- 
tractor, entered  into  a  written  contract  with 
the  plaintiff  as  owner  to  install  certain  beat- 
ing and  ventilating  apparatus  in  the  latter's 
high-school  building  for  the  contract  price 
of  $22,798.  Article  10  of  the  contract  pro- 
vided that  this  contract  price,  subject  to 
such  additions  and  deductions  as  were  pro- 
vided for,  should  be  paid  to  the  contractor 
in  monthly  payments,  to  be  made  on  the  15tb 
day  of  each  month,  to  the  amount  of  85  per 
cent,  of  labor  and  materials  actually  in  place, 
upon  certificates  from  the  architects  deliver- 
ed to  the  owners  on  or  before  the  oth  day 
each  month,  stating  that  the  work  has  beeu 
done  in  accordance  with  the  terms  of  the 
contract,  that  the  final  payment  should  be 
made  within  10  days  after  the  contract 
should  be  performed  and  the  building  ac- 
cepted, and  that  all  payments  should  be  made 
upon  written  certificates  of  the  architects  to 
the  effect  that  they  had  become  due.  Two 
of  the  articles  read  as  follows: 

"Article  5.  Should  the  contractor  at  any 
time  refuse  or  neglect  to  supply  a  sufficiency 
of  properly  skilled  workmen,  or  of  materials 
of  the  proper  quality,  or  fail  In  any  respect 
to  prosecute  the  work  with  promptness  and 
diligence,  or  fall  in  the  performance  of  any 
of  the  agreements  herein  contained,  such  re- 
fusal, neglect  or  failure  being  certified  by 
the  architects,  the  owner  shall  be  at  liberty 
after  three  days'  written  notice  to  the  con- 
tractor to  provide  any  such  labor  or  mate- 
rials, and  to  deduct  the  cost  thereof  from  any 
money  then  due  or  thereafter  to  become  due 
to  the  contractor  under  this  contract ;  and  if 
the  architects  shall  certify  that  such  refusal, 
neglect,  or  failure  is  sufficient  ground  for 
such  action,  the  owner  shall  also  be  at  lib- 
erty to  terminate  the  employment  of  the  con- 
tractor for  the  said  work,  and  to  enter  upon 
the  premises  and  take  possession,  for  the 
purpose  of  completing  the  work  comprehend- 
ed under  this  contract,  of  ail  materials, 
tools,  and  appliances  thereon,  and  to  employ 
any  other  person  or  persons  to  finish  the 
work,  and  to  provide  the  materials  there- 
for; and  in  case  of  such  discontinuance  of 
the  employmmt  of  the  contractor  he  shall  not 
be  entitled  to  receive  any  further  payment 
under  this  contract  until  said  work  shall  be 
wholly  finished,  at  which  time  if  the  unpaid 
balance  of  the  amount  to  be  paid  under  this 
contract  shall  exceed  the  expense  incurred 
by  the  owner  in  finishing  the  work,  such  ex- 
cess shall  be  paid  by  the  owner  to  the  con- 
tractor, but  if  such  expense  shall  exceed  such 
unpaid  balance,  the  contractor  shall  pay  the 
difference  to  the  owner.  The  expense  In- 
curred by  the  owner  as  herein  provided,  ei- 
ther for  furnishing  materials  or  for  finish- 
ing the  work,  and  any  damage  incurred 
through  such  default,  shall  t>e  audited  and 
certified  by  the  architects,  whose  certificates 
shall  be  conclusive  upon  the  parties. 

"Article  6.  The  contractor  shall  complete 
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Is  to  Bay,  the  work  snail  oe  carriea  lorwam 
without  delays,  so  that  all  of  the  trades  may 
complete  their  respective  works,  and  have 
the  building  entirely  flnlshed  and  completed 
on  or  before  the  3d  day  of  January,  nineteen 
hundred  and  three,  and  In  default  thereof 
the  contractor  shall  pay  to  the  owner  twenty- 
flve  dollars  ($25)  for  every  day  thereafter 
that  the  said  work  shall  remain  unfinished, 
as  and  for  liquidated  damages." 

Another  article  provided  that  all  work  to 
be  done  by  the  contractor  should  be  season- 
ably done  and  as  required  by  the  specifica- 
tions, and  that  the  contractor  was  to  have  di- 
rection and  superintendence  of  all  work  con- 
nected with  the  erection  of  its  apparatus  for 
the  operation  of  which' it  was  to  be  held 
responsible. 

On   November   15th    said    contractor,    as 
principal,  and  the  defendant  the  American 
Surety  Company,  as  surety,  entered  into  the 
bond  in  suit  to  the  plaintiff  in  the  penal  sum 
of  $15,000,  conditioned  that  said  contractor 
should  faithfully  and  fully  perform  said  con- . 
tract    Prior  to  July  1,  1902,  said  contractor 
began  work  under  said  contract,  and  there- 
after continued  to  prosecute  it  until  Decem- 
ber 27,  1902.    At  that  date,  the  contractor 
not  having  prosecuted  the  work  with  dili- 
gence and  being  in  default  in  the  perform- 
ance of  its  agreements,  and  the  architects 
having   given   the   required   certificate,   the 
plaintiff  terminated  the  contractor's  employ- 
ment, entered  upon  the  premises,  took  posses- 
sion of  the  work  and  materials,  and  there- 
upon assumed  charge  of  the  work.    Prior  to 
this  date  the  plaintiff  had  paid  the  contract- 
or the  sum  of  $14,516.76;  the  same  having 
been  paid  In  several  installments,  and  all  up- 
on architects'  certificates  certifying  that  the 
several  amounts  paid  were  due.    The  follow- 
ing table  shows  the  times  and  amounts  of 
these  payments  and  the  dates  of  the  archi- 
tects' certificates  pursuant  to  which  each  pay- 
ment was  made: 


Dates  of 
Certificates. 

July  1,  1902. 
Sept.  15,  10O2. 
Sept  26,  1902. 
Oct  10,  19(». 
Nov.  5,  1902. 
Nov.  28,  1908. 
Dec.   20,  1902. 


Date 
of  Payment 
Sept  11,  1902, 
Sept  19,  1902. 
Sept  27,  1902. 
Oct  15,  1902L 
Nov.  7,  1902. 
Nov.  28,  1902. 
Dec.   20,  1902. 


Amount 
$1,892  70 
2,190  30 
1,700  00 
1,972  00 
2,186  76 
8,100  00 
1,475  00 


Before  the  architects'  certificates  were  is- 
sued, the  contractor  in  each  case  submitted  to 
the  architects  detailed  statements  or  esti- 
mates of  the  work  and  labor  claimed  to 
have  been  furnished  and  to  be  In  place,  with 
the  value  thereof.  These  esthnates  were  ex- 
amined, and  the  actual  cost  to  the  contractor 
estimated  as  nearly  as  possible  at  current 
prices  for  the  work  and  labor  actually  in 
place,  and  the  certificates  given  were  In  each 
case  for  not  more  than  85  per  cent  of  such 


specially    therein.     The   architects    had    no 
means   of    knowing   or   ascertaining,    other 
than  by  inquiry  of  the  contractor,  or  of  said 
companies,   at   what  price   this   apparatus 
could  be  or  had  been  purchased,  or  what 
portion  of   the  contract  price   was    figured 
by  the  contractor  therefor  or  for  labor.    It 
did  not  appear  that  such  inquiry  was  made, 
save  as  already  stated.    In  estimating,   as 
stated,  the  probable  cost  of  labor  and   ma- 
terials actually  In  place,  and  In  giving  the 
certificates  upon  which  payments  were  made, 
the  architects  acted  in  good  faith  and  In  the 
belief  that  the  sums  certified  by  them  were 
no  more  than  the  contractor  was  entitled  to 
receive  under  the  terms  of  the  contract,  and 
said  sums  did  not  In  fact  exceed  85  per  cent 
of  the  value  of  labor  and  materials  actually 
in  place  at  the  time  the  several  certlflcates 
were  issued,  at  the  probable  actual  cost  to 
the  contractor,  as  nearly  as  the  same  could 
then  be  ascertained  by  the  architects  in  the 
manner  aforesaid.    On  December  27th,  when 
the  contractor's  employment  was  terminated, 
between  one-third  and  one-half  only  In  value 
of  the  total  work  required  by  the  contract 
was  completed.    On  January  16,  1903,  the 
plaintiff   employed    another   corporation   to 
complete  the  work  required  by  the  contract, 
which  was  thus  completed  June  29,   1903. 
Under  this  employment  the  plaintiff  paid 
$21,022.83  to  the   new  company,  of  which 
about  $600  was  for  the  removal  and  replace- 
ment of  defective  work.    On  July  27,  1903, 
the  architects  audited  said  payments,  and 
gave  a  certificate  that  the  expense  incurred 
by  the  plaintiff  in  the  completion  of  the 
work  was  truly  shown  thereby. 

Judgment  was  rendered  for  the  excess  of 
the  total  payments  made  by  the  plaintiff  as 
aforesaid  over  and  above  the  contract  price 
of  $22,79a 

Leonard  M.  Daggett  and  James  Kingsley 
Blake,  for  plaintiff.  George  D.  Watrous  and 
Henry  F.  Parmelee,  for  defendant  the  Ameri- 
can Surety,  Company. 

PRENTICE,  J.  (after  stating  the  facts)- 
Confessedly  the  defendant  surety  company, 
as  the  surety  upon  the  bond  In  suit  whidi 
is  one  conditioned  upon  the  faithful  per- 
formance by  the  defendant  economizer  com- 
pany of  a  cwtain  contract  entered  Into  •»• 
tween  it  and  the  plaintiff.  Is  liable  to  tlie 
plaintiff  In  the  amount  for  which  jndgmait 
was  rendered,  unless  it  be  that  by  reason  of 
some  conduct  on  the  part  of  the  plaintiff 
In  Its  dealings  with  the  economizer  company 
with  respect  to  the  subject-matter  of  the  con- 
tract between  them  the  surety's  obligation 
became  discharged  either  wholly  or  pro  tan- 
to.  The  question  here  involved  thus  bring? 
under  review  two  contracts.  The  first,  «f 
principal,  one,  is  a  construction  contract  to 
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irbicb  the  plaintifl  and  the  economizer  com- 
pany, hereinafter  called  the  contractor,  are 
alone  parties.  TfaU  instrument  deflnea  their 
Tmdertaklngs.  To  the  second  contract  the 
surety  company  Is  a  party,  together  with  the 
two  parties  to  the  construction  contract.  It 
ts  this  contract,  therefore,  which  creates  and 
defines  Its  obligation  and  liability,  which 
proves  to  be  that  of  a  surety  for  the  faithful 
performance  by  the  contractor  of  Its  under- 
takings as  set  out  In  the  construction  con- 
tract This  latter  contract  Is  thus  made  to 
assume  an  Importance  which  it  would  not 
otherwise  have,  as  determining  the  nature 
and  scope  of  the  duty  whose  performance  is 
secured  by  the  former,  and  In  the  determina- 
tion of  any  question  as  to  whether  or  not 
there  has  been  any  breach  of  the  condition 
of  the  former  through  a  breach  of  the  pro- 
visions of  the  constmctloh  contract  New 
Haven  v.  Eastern  Paving  Brick  Co.,  78  Conn. 
689,  698,  63  Atl.  517.  Thus  the  surety  com- 
pany becomes  Indirectly  concerned  with  the 
provisions  of  the  latter  instrument  This 
concern,  while  In  one  sense  vital,  is  in  an- 
other limited.  It  is  vital,  in  that  having 
by  the  bond  assumed  a  liability  measured 
and  determined  In  part  by  the  terms  of  the 
contract  whose  performance  It  has  guaran- 
tied. It  Is  Important  to  It  that  this  liability 
should  not  be  changed  by  the  substitution  by 
whatever  means  of  a  diflFerent  contract,  and 
it  has  the  clear  right  to  Insist  that  such  a 
Bubstitutlon  should  not  be  made,  if  It  is  the 
purpose  of  the  obligee  in  the  bond  to  look 
to  Its  security.  This  substitution  may  be 
accomplished  In  legal  etfect  either  by  materi- 
al changes  In  the  language  of  the  Instrument 
or  by  material  departures  from  Its  terms 
In  Its  execution  and  enforcement.  Immateri- 
al changes  and  departures,  however,  or,  as 
otherwise  expressed,  changes  which  are  not 
In  matters  of  substance,  do  not  amount  to  a 
change  In  the  Identity  of  the  contract  Row- 
an V.  Sharp's  Rifle  Mfg.  Co.,  88  Conn.  1,  23; 
Chester  v.  Leonard,  68  Conn.  496,  608,  37 
Atl.  397;  United  States  y.  Freel,  186  U.  S. 
SOe,  22  Sup.  Ct  875,  46  L.  Ed.  1177.  What- 
ever It  Is  self-evident  that  the  alteration  or 
departure  Is  neither  a  substantial  one  nor 
one  which  can  be  prejudicial  to  the  surety. 
It  Is  regarded  as  an  Immaterial  one.  Holme 
V.  Brunsklll,  L.  R.  3  Q.  B.  Dlv.  495,  505. 
But,  while  the  concern  of  the  surety  In  the 
principal  contract  is  thus  a  vital  one,  it  Is 
only  In  Its  relation  to  the  surety's  liability 
under  another  contract.  Its  contract  of  sure- 
tyship, that  it  exists  at  all.  Beyond  the 
point  where  this  liability  is  touched,  the  sure- 
ty company,  being  a  stranger  to  the  con- 
struction contract  has  no  Interest  in  It 
For  these  reasons  it  follows  that  the  defend- 
ant surety  company  cannot  found  a  defense 
upon  any  conduct  of  the  parties  to  the  prin- 
cipal contract  which  Is  either  conformable 
to  its  provisions,  or,  being  a  departure  from 
Its  letter,  was  not  a  material  one. 
The  defendant  surety  company  In  Its  rea- 
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sons  of  appeal  points  out  only  two  Incidents 
of  the  plaintiff's  dealings  with  the  contractor 
as  8iy)portlng  Its  contention  that  there  had 
been  such  a  material  departure  from  the 
terms  of  the  construction  contract  as  ac- 
complished a  discharge  of  its  surety  obliga- 
tion. The  first  of  these  Is  the  fact  that  pay- 
ments on  account  of  the  contract  price  were 
made  to  the  contractor  on  dates  other  than 
the  15th  day  of  each  month,  and  on  archi- 
tects' certificates  made  out  after  the  5th  day 
of  that  month.  The  second,  and  the  one  most 
emphasized.  Is  the  fact  that  the  payments 
made  exceeded  in  amount  85  per  cent,  of  the 
value  of  the  labor  and  materials  actually 
in  place  as  determined  by  the  ratio  of  their 
value  to  the  value  of  the  entire  amount  of 
labor  and  materials  required  for  the  com- 
pletion of  the  whole  contract  upon  the  basis 
of  the  contract  price. 

The  variation  from  the  letter  of  the  con- 
tract, arising  from  payments  to  the  con- 
tractor having  been  upon  other  days  of 
the  month  than  the  15tb  and  upon  certifi- 
cates bearing  dates  subsequent  to  the  pre- 
vious 6th  day  of  the  month,  clearly  were  not 
materia]  ones.  It  Is  easy  to  conceive  of  sudi 
variations  In  the  matter  of  time  Involving  an 
unwarranted  anticipation  of  payments  not 
due  or  unfair  dealing  as  might  be  of  serious 
consequence  to  the  surety.  Here,  however, 
no  such  situation,  nor  the  possibility  of  one. 
Is  disclosed.  All  that  appears  is  that  some 
other  dates  than  the  15th  happened  to  be 
those  upon  which  all  the  payments,  save  one, 
were  made,  and  that  the  plaintiff  did  not  In- 
sist upon  refusing  to  honor  a  certificate 
which  was  not  delivered  to  it  by  the  preced- 
ing 6th  of  the  month.  The  facts  found  go 
no  further.  The  subject  is  left  with  a  simple 
disclosure  of  a  variance  In  dates.  It  Is 
possible  to  Imagine,  or  even  to  suspect,  that 
one  or  more  payments  may  have  been  made 
at  an  earlier  date  than  would  have  been  the 
case  had  the  letter  of  the  contract  been 
strictly  complied  with.  Such,  however.  Is  not 
found  to  have  been  the  fact,  and  we  are  not 
entitled  to  assume  It  for  the  purpose  of 
working  a  complete  or  partial  forfeiture  of 
this  bond.  Whatever  force,  therefore,  be 
griven  to  the  provision  In  question,  and  how- 
ever much  it  be  regarded  as  of  the  essence 
of  the  construction  contract.  It  appears  that 
the  departures  therefrom,  in  so  far  as  they 
are  disclosed,  were  purely  technical  ones, 
and  such  as  were  In  the  fullest  sense  Im- 
material and   unsubstantial. 

With  respect  to- the  second  matter  relied 
upon  as  causing  &  substitution  of  contracts. 
It  appears  that,  when  the  construction  con- 
tract was  terminated,  from  83  to  60  per  cent 
only  of  the  total  work  required  by  it  had 
been  completed,  while  approximately  65  per 
cent,  of  the  contract  price  had  been  paid, 
and  that,  too,  notwithstanding  that  only  85 
per  cent,  of  the  value  of  the  labor  and 
material  furnished  was  to  be  paid  during 
the  progress  of  the  work.     This  Is  charged 
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the  amount  of  "elghty-DTe  per  cent,  of  labor 
and  materials  actually  in  place,"  and  upou 
certificates  of  the  architects  stating  that  the 
work  had  been  done  In  accordance  with  the 
contract,  and  that  the  payments  had  become 
due.  The  finding  discloses  that  all  the  pay- 
ments were  made  upon  such  certificates,  and 
made  in  good  faith.  It  also  discloses  that 
tlie  architects  gave  these  certificates  for  86 
per  cent  only  of  their  estimates  of  the  value 
of  the  labor  done  and  materials  furnished 
upon  work  in  place,  and  that,  in  making 
said  estimates  and  giving  said  certificates, 
they  acted  In  good  faith  and  in  the  belief 
that  the  several  sums  allowed  and  certified 
to  by  tliem  were  no  more  than  the  contractor 
was  entitled  to  receive  under  the  terms  of  the 
contract 

The  surety  company  contends  that  the  prog- 
ress payments  thus  made  at  the  time  that  the 
plaintiff  assumed  charge  of  the  work  amount- 
ed to  a  considerable  overpayment  on  the  con- 
tract price.  It  says  that  In  determining  the 
amounts  which  were  from  time  to  time  due 
and  payable  an  important  factor  was  entire- 
ly overlooked  and  no  regard  had,  as  there 
should  have  been,  to  the  ratio  of  the  value  of 
the  work  in  place  to  the  entire  work  as 
showing  what  proportion  of  the  contract 
price  was  fairly  due  for  that  proportion  of 
the  work  whidi  had  been  completed.  The 
question  thus  presented  as  to  the  proper 
method  of  arriving  at  amounts  payable  in 
such  a  case  does  not  call  for  our  present  con- 
sideration, since,  whatever  importance  it 
might  have  as  bearing  upon  the  duty  of  the 
architects,  it  is  without  Importance  as  bear- 
ing upon  the  rights  of  the  plaintiff  in  this  ac- 
tion. The  contract  between  the  plaintiff  and 
the  economizer  company  provided  for  prog- 
ress payments  upon  the  certificates  of  the 
architects  as  to  the  amounts  due.  It  is  un- 
necessary to  inquire  whether- under  the  terms 
of  the  instrument  when  such  certificates 
were  given,  the  plaintiff,  in  the  absence  of 
collusion  and  unfair  dealing,  was  or  was  not 
under  a  present  legal  duty  enforceable  at  law 
to  pay  to  the  contractor  the  amounts  so 
certified.  He  was  at  least  entitled  to  make 
the  payments,  and  was  under  no  duty  to  re- 
view or  revise  the  work  which  the  parties 
had  committed  to  the  architects;  •  McAvoy  v. 
Loud,  13  111.  147;  Chapman  v.  Kansas  City, 
etc.,  R.  Co.,  114  Mo.  542,  549,  21  S.  W.  858; 
Chapman  v.  Eneberg,  05  Mo.  App.  127,  68 
S.  W.  974.  So  it  is  that  the  plaintiff,  when 
in  entire  good  faith  it  accepted  and  honored 
the  several  progress  certificates  made  out  by 
the  architects,  acted  entirely  within  the 
provisions  of  the  construction  contract,  and 
not  without  them.  It  did  that  which  the 
contract  justiflc<l  It  In  doing,  and  the  surety, 
therefore,  cannot  complain  of  its  conduct  in 
that  regard. 


the  plaintiff  before  this  time  had  expired, 
in  the  exercise  of  its  rights  under  the  con- 
tract elected  to  terminate  the  contractor's 
employment,  to  deprive  It  of  all  further  con- 
trol of  the  work,  and  to  itself  assume  tbat 
control.  The  plaintiff  in  the  contract  re- 
served to  itself  two  special  remedies  against 
the  contractor's  defaults  and  delays.  Under 
article  6  It  was  given  the  power  to  terminate 
the  employment  and  take  charge  of  tlie  work. 
Certain  consequences  were  made  to  attend 
upon  that  course  of  action.  Under  article 
6  it  was  accorded  the  right  under  prescribed 
conditions,  to  receive  from  the  contractor 
as  liquidated  damages  an  agreed  sum  per 
day  for  delay  in  completion.  The  election 
which  it  made  as  between  these  two  rem- 
edies to  avail  itself  ot  the  former  deprived  it 
of  the  right  to  resort  to  the  latter.  Article 
5  is  framed  with  no  little  elaboration  and  a 
careful  attention  to  detail,  which  plainly  In- 
dicates the  intention  to  meet  the  whole  of 
any  situation  which  might  be  developed 
through  a  resort  to  its  provisions.  The  rights 
of  the  parties  In  settlement  are  dealt  wltb  in 
language  which  is  not  only  general  and  com- 
prehensive, but  which  also  unmistakably 
indicates  a  purpose  to  establish  a  basis 
for  a  full  and  complete  adjustment  of  claims 
through  the  authoritative  and  final  arbitra- 
ment by  the  architects.  It  is  provided  tbat 
not  alone  the  expense  of  completion,  but  also 
any  damage  incurred  through  the  contract- 
or's default  should  be  audited  and  certified 
by  the  architects,  whose  certificate  should  be 
conclusive  upon  the  parties.  Tills  provision 
for  the  inclusion  In  the  award  of  the  archi- 
tects of  compensation  for  any  damage  suf- 
fered by  the  plaintiff  through  the  contractor's 
default  whatever  be  the  basis  to  be  employed 
for  their  ascertainment  under  possible  con- 
ditions, is  one  which  could  leave  nothing 
in  the  way  of  uncompensated  injury  to  fur- 
nish the  foundation  for  an  additional  re- 
covery in  the  form  of  liquidated  damages. 
Under  such  conditions  any  award  under  arti- 
cle 6  In  the  guise  of  liquidated  damages 
would  Inevitably  resolve  itself  into  the  re- 
covery of  a  penalty  pure  and  simple,  with 
nothing  by  way  of  actual  damage  behind  it 
Tingley  v.  Cutler,  7  Conn.  396;  Sutherland  on 
Damages,  {  283. 

There  is  no  error.    The  other  Judges  con- 
curred. 


SPERRT   et   ux.   V.    CONSOLIDATED    RT. 
CO.  et  al. 

(Supreme  Court  of  Errors  of  Connecticut 
March  6,  1907.) 

1.  Carbiebs  —  Stbeet   Railroads  —  Loss  op 

BAOGAOE— LlABIMTT. 

A  street  car  passenger,  to  recover  tor  the 
loss  of  her  baggage,  mubt  show  either  that  the 
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carrier  accepted  the  baggage  nnder  a  contract, 
express  or  implied,  to  carry  and  deliver  it  as 
a    carrier,   or   that   the    loss    wa*   due   to   its 
negligence. 
2.   Same. 

In  the  absence  of  a  special  agreement,  a 
street  railroad  company  does  not  assume  con- 
trol   of  such   baggage   as   its   passenger*   may 
bring  with  them  into  its  cars. 
8.  Samk. 

Where  a  carrier  doe*  not  take  full  pOii- 
session  of  the  baggage  of  a  passenger,  but  the 
same  remains  under  his  control,  the  carrier, 
in  the  absence  of  a  special  agreement,  does 
not  assume  the  carrier's  liability  of  an  insurer, 
bat  becomes  responsible  only  for  failing  to  exer- 
cise reasonable  care  to  protect  the  same  from 
loss  or  injury. 

(Eld.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  9,  Carriers,  (  1529.] 

4.  Samk— Actions— Evidence — Sufficienot. 

In  an  action  against  a  street  railroad  for 
the  loss  «f  a  passenger's  baggage,  there  was 
no  evidence  that  the  railroad  held  itself  out  as 
undertaking  to  assume  the  control  of  baggage. 
"Phe  conductor  was  not  requested  to  take  the 
passenger's  baggage  into  his  charge,  and  he 
took  it  when  it  was  handed  to  him,  and  placed 
it  in  tbe  car  witliin  sight  and  control  of  the 
passenger,  while  assisting  her.  Beld  insuffi- 
cient to  Justify  a  finding  tliat  the  conductor 
assumed  the  custody  of  the  baggage  so  at  to 
render  the  railroad  liable  for  its  loss. 

5.  Sams. 

In  an  action  against  a  street  railroad  for 
the  loss  of  a  passenger's  baggage,  it  appeared 
that  the  first  conductor  in  charge  of  the  car 
assisted  the  i>assenger  and  carried  her  baggage 
into  the  car,  and  deposited  it  in  a  plaoe  where 
the  passenger  could  see  it.  Nothing  was  said 
or  done  which  )ed  the  conductor  to  believe  that 
the  baggage  was  intrusted  to  his  care.  The 
first  conductor  did  not  notify  tbe  second  con- 
ductor that  the  baggage  belong<  to  the  pas- 
senger, and  the  second  conductor  observed  the 
baggage,  and  a  fellow  passenger  sitting  near  it, 
and  he,  on  leaving  tbe  car,  took  it.  Held  in- 
sufficient to  support  a  finding  that  the  railroad 
was  negligent  in  permitting  the  fellow  passen- 
ger to  take  the  baggage. 

Appeal  from  Court  of  Common  Pleas,  I^ew 
Haven  County:  William  L.  Bennett,  Judge. 

Action  by  Le  Roy  B.  Spcrry  and  wife 
against  tbe  Consolidated  Railway  Company 
and  another  to  recover  the  value  of  a  suit 
case  and  contents,  stolen  from  a  street  rail- 
way car  on  which  one  of  the  plaintiffs  was  a 
passenger.  From  a  Judgment  for  defendants, 
plaintiffs  appeal.    Affirmed. 

Charles  S.  Hamilton,  for  appellants.  Har- 
ry G.  Day  and  William  T.  Hindis,  for  ap- 
pellees. 

HALL,  J.  The  complaint  alleges  that  on 
October  20,  1904,  the  plaintiff  Lillian  M. 
Rperry,  while  a  passenger  upon  the  defend- 
ants' street  railway  car,  delivered  to  them 
ns  common  carriers  her  satchel,  which  was 
her  reasonable  baggage,  to  be  conveyed  on 
said  car;  that  the  defendants  accepted  the 
same  for  said  purpose,  and  took  charge  of  it 
and  placed  it  on  such  part  of  the  car  ns 
suited  their  convenience;  and  that  they  so 
carelessly  and  negligently  conducted  in  tak- 
ing care  of  and  conveying  said  bngpige  that 
through  their  negligence  and  curclessuess 
It  was  lost 


The  trial  court  finds  that  the  evidence 
showing  the  following  facts  was  uncontra- 
dicted: At  about  6  o'clock  in  the  aftern()on 
of  October  20,  1901,  the  said  Lillian  M.  Sper- 
ry,  carrying  her  Infant  child,  entered  a  street 
railway  car  of  the  disfendant  the  Connecticut 
Railway  &  Lighting  Company  at  Mllford  to 
return  to  her  home  In  New  Haven.  She  was 
accompanied  to  tbe  ear  by  her  sister,  who 
carried  the  plalntlfTs  suit  case,  and  who.  Im- 
mediately when  the  plaintiff  had  stepped  up- 
on the  car  platform  and  had  turned  to  enter 
the  car,  without  getting  onto  the  car  herself, 
and  without  saying  anything,  handed  the  suit 
case  to  the  conductor,  who  stood  upon  the 
rear  platform.  There  were  cross-seats  in 
the  middle  of  the  car,  with  a  narrow  aisle 
between  them,  and  on  each  end  a  seat  on 
each  side,  with  a  wider  aisle  between  them. 
When  the  plaintiff  entered  the  car,  she  took 
one  of  the  cross-seats  near  the  middle  of  the 
car  on  the  left-hand  side,  which  seat  was 
only  wide  enough  for  herself  and  child,  and 
the  conductor,  on  receiving  the  suit  case, 
placed  it  close  to  the  forward  end  of  the 
rear  side  seat  on  the  left-hand  side  of  the 
car,  and  against  the  first  cross-seat  on  that 
side  of  the  car.  No  one  said  anything  to  the 
plaintiff  about  where  her  baggage  was 
placed,  or  requested  her  to  take  charge  of  It 
Once  during  the  trip  the  plaintiff  looked  back 
and  saw  her  suit  case  where  It  had  been 
deposited  by  said  conductor.  This  conductor 
sometimes  assisted  passengers  onto  the  cars 
by  placing  their  bags  or  parcels  In  the  cars. 
Tbe  car  was  operated  by  a  condnctor  and  a 
motorman  in  the  employ  of  the  defendant  the 
Connecticut  Railway  &  Lighting  Company  to 
a  point  near  Woodmont  and  from  that  point 
to  New  Haven  by  the  conductor  and  motor- 
man  of  the  Consolidated  Railway  Company. 
When  the  change  was  made,  the  first  con- 
ductor said  nothing  to  the  second  one  about 
the  suit  case,  and  the  attention  of  the  latter 
was  In  no  way  called  to  It  at  that  time. 
Both  conductors  collected  fare  of  the  plaintiff 
at  different  points  on  the  road.  The  conductt 
or  of  the  Consolidated  Railway  Company, 
shortly  after  taking  charge  of  said  car,  ob- 
served tbe  suit  case  standing  where  It  had 
been  placed  by  the  first  conductor,  and  also 
noticed  an  Italian  of  ordinary  respectable 
appearance  sitting  on  the  side  seat  near  the 
suit  case,  and  saw  him  take  the  suit  case 
with  blm  when  he  left  the  car.  When  the 
car  reached  the  comer  of  Church  and  Chapel 
streets,  where  the  plaintiff  was  to  change 
cars,  she  first  spoke  to  the  conductor  about 
her  suit  case,  and  asked  him  where  it  was. 
Tbe  conductor  then  learned  for  the  first  time 
tluit  it  was  hers.  He  told  her  he  did  not 
Unow  where  it  was,  but  that  a  man  had  Just 
left  tbe  car,  taking  a  bag  with  him.  The 
conductor  notified  the  superintendent  of  the 
loss,  and  personally  endeavored  by  telephone 
to  find  the  man  and  suit  case,  but  was  unable 
to  do  so.     Upon  tbe  direction  of  the  court 
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sufficient  evidence  before  the  Jury  to  Justify 
than  in  finding  either  that  the  defendants,  or 
one  of  them,  had  accepted  the  baggage  nnder 
a  contract,  express  or  implied,  to  carry  and 
deliver  it  as  common  carriers,  or  that  its 
loss  was  due  to  the  negligence  of  the  defend- 
ants, or  one  of  them.  There  was  no  evidence 
whatever  of  any  express  contract  concerning 
the  carriage  of  the  suit  case,  nor  was  there 
any  evidence  of  facts  which  would  have  Justi- 
fied an  implication  that  the  defendants,  or 
either  of  them,  agreed  to  transport  this  bag- 
gage as  common  carriers.  There  is  nothing 
in  the  evidence  to  indicate  that  these  defend- 
ants ever  held  themselves  out  as  undertaking 
to  assume  the  care  and  control  of,  and  to 
safely  deliver,  the  baggage  of  the  passengers 
upon  their  street  cars  at  any  street  corner 
at  which  they  might  wish  to  alight.  It  is  a 
matter  of  common  knowledge  that  electric 
street  passenger  cars  are  never  furnished, 
either  in  the  manner  in  which  they  are  con- 
structed or  in  the  way  in  which  they  are  oper- 
ated, with  facilities  and  means  to  enable  the 
companies  themselves  to  take  into  their  custo- 
dy and  control  the  baggage  of  passengers.  The 
well-known  facts  that  there  are  in  such  cars 
no  places  for  the  separate  storage  of  baggage 
beyond  tb<>  control  of  Its  owners,  and  that 
the  duties  of  the  conductor  and  motorman, 
who  are  the  only  agents  of  the  company  upon 
the  cars,  necessarily  prevent  them  from  tak- 
ing charge  of  baggage,  indicate  that  the  com- 
panies do  not  assume  control  of  such  baggage 
as  passengers  may  bring  with  them  into  such 
cars.  When  the  carrier  does  not  take  full 
possession  of  the  baggage,  and  it  remains  un- 
der the  control  of  the  passenger,  the  former, 
In  the  absence  of  special  agreement,  does  not 
assume  the  common  carrier's  liability  of  an 
Insurer,  but  becomes  responsible  only  when 
It  is  shown  that  the  carrier  has  failed  to  ex- 
ercise reasonable  care  to  protect  from  loss  or 
injury  such  baggage  or  property  as  the  pas- 
senger has  the  right  to  bring  with  him  Into 
the  car.  Henderson  v.  Louisville,  etc.,  R.  Co., 
123  V.  S.  61,  8  Sup.  Ct.  60,  81  L.  Ed.  92; 
Kinsley  v.  Lake  Shore,  etc.,  R.  Oo.,  125  Mass. 
54,  28  Am.  Rep.  200;  Whicher  v.  Boston  &  A. 
R.  Co.,  176  Mass.  275,  57  N.  E.  601,  79  Am. 
St  Rep.  814 ;  Carpenter  v.  New  York,  etc.,  R. 
Co.,  124  N.  Y.  54,  26  N.  B.  277,  11  L.  R.  A. 
759,  21  Am.  St  Rep.  644 ;  Voss  v.  Palace  Car 
Co.,  16  Ind.  App.  271,  43  N.  E.  20,  44  N.  E. 
1010 ;  3  Amer.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
574-682 ;  6  Cyc.  661.  And  In  this  state  street 
railway  companies  may  make  reasonable  reg- 
ulations concerning  the  kind  and  size  of  bag- 
gage and  packages  which  may  be  brought  into 
cars  by  passengers.  Gen.  St  1902,  f  8845. 
In  the  present  case  the  conductor  was  not 
requested  to  take  the  plalntitTs  suit  case 
Into  his  charge,  and  the  fact  that  he  took  it 
when  it  was  handed  to  him,  and  placed  It  in 
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But  the  principal  claim  of  the  plaintiff  is 
that  the  court  should  have  submitted  to  the 
Jury  the  question  whether  the  defendants  ex- 
ercised reasonable  care  to  prevent  the  loss  of 
the  suit  case.  It  Is  true  that  this  is  ordi- 
narily a  question  of  fact  for  the  Jury;  but, 
as  in  this  case  the  evldoice  was  clearly  In- 
Bufflcient  to  sustain  a  verdict  for  the  plaintiff 
upon  that  question,  the  court  committed  no 
error  In  not  submitting  It  to  the  decision  of 
the  Jury.  There  was  no  evidence  of  any 
breach  of  duty  upon  the  part  of  either  de- 
fendant or  its  employes.  There  was  nothing 
for  the  Jury  to  pass  upon.  Oiving  to  the 
uncontradicted  evidence,  respecting  the  per- 
formance by  the  defendants  of  their  duties, 
the  only  reasonable  Interpretation  possible,  it 
discloses  these  facts:  The  first  conductor  to 
assist  the  plaintiff  carried  her  suit  case  Into 
the  car  when  It  was  handed  to  him  evidently 
for  that  purpose,  and  deposited  It  in  a  proper 
place  where  the  plaintiff  could,  and  In  fact 
did,  see  it  Nothing  was  said  or  done  which 
led  or  should  have  led  him  to  believe  that  It 
was  thereafter  Intrusted  to  his  care.  He  had 
no  reason  to  think  the  plaintiff  could  not 
watch  it,  so  far  as  might  be  necessary,  or  that 
there  was  any  danger  of  Its  being  stolen; 
and  there  was  no  apparent  reason  why  be 
should  have  notified  the  second  conductor  that 
the  suit  case  belonged  to  the  plaintiff.  When 
the  second  conductor  observed  the  suit  case, 
he  saw  the  Italian  sitting  near  It,  and  there 
was  no  evidence  to  show  that  he  was  In  any 
respect  negligent  in  supposing,  as  be  obvious- 
ly did,  that  the  Itellan  bad  a  right  to  take 
it  with  him  when  he  left  the  car. 

These  facts  are  clearly  Insufficient  to  Justi- 
fy a  finding  that  the  plaintiff's  loss  was  oc- 
casioned by  the  negligence  of  the  defendants, 
or  either  of  them. 

There  Is  no  error.  The  other  Judges  con- 
curred. 


BEERY  V.  FITZPATRIOR;  et  aL 

(Supreme  Court  of  Errors  of  ConnectiCDt, 
March  6,  1907.) 

Wills— Lapskd  Leoaot— Death  of  Lboatkb. 
Under  Oen.  St  1902,  i  296,  providing  that 
where  a  legatee  being  a  brother  of  the  testa- 
tor shall  die  l>efore  him,  the  issue  of  the  legatee 
shall  take  the  estate  bequeathed,  the  issue  of 
a  half-brother,  designatea  as  a  ben^dary  in  a 
will,  who  predeceased  the  testatrix,  are  entitled 
to  the  legacy,  the  word  "brother"  in  the  stat- 
ute including  half-brother. 

Case  Reserved  from  Superior  Court,  New 
Haven  County;    William  S.  Case,  Judge. 

Action  by  Eidward  L.  Seery,  administrator, 
with  will  annexed  of  Mary  M.  Phelan,  de- 
ceased, against  John  Fltzpatiick  and  others 
for  the  construction  of  the  will  of  decedent 
Reserved  by  the  superior  court  on  an  agreed 


Conn.) 


NEW  YORK,  N.  H.  ft  H.  B.  CO.  t.  ILLY. 


966 


statement  of  facts  for  tbe  advice  of  the  Sa- 
preme  Court  of  Errors.  Directions  for  rendi- 
tion of  Judgment 

Mary  M.  Pbelan  of  Waterbury  died  March 
2,  1906,  possessed  of  an  estate  consisting  of 
personal  property  and  leaving  a  will  In  wtaicb 
she  gave  one-third  of  the  residue  of  her  es- 
tate to  her  half-brother  Patrlcic  Fitzpatrick. 
Patrick  died  before  the  testatrix,  leaving  is- 
sue. These  issue  claim  to  be  entitled  to  said 
one-third,  by  force  of  section  296  of  the  Oen- 
eral  Statutes  of  1902.  The  heirs  at  law,  on 
tbe  other  hand,  contend  that  said  legacy 
lapsed  upon  the  death  of  Patrick.  Tbe  com- 
plaint asks  for  a  determination  of  this  ques- 
tion. 

Edward  L.  Seery,  in  pro.  per.  Nathaniel 
R.  Bronson,  Lawrence  L.  Lewis,  and  Thomas 
F.  Lawlor,  for  defendants,  except  the  repre- 
oentatives  of  Patrick  Fltzpatrlck,  deceased. 
Francis  P.  QuilfoIIe,  for  the  representatives 
of  Patrick  Fitzpatrick,  deceased. 

PRENTICE,  J.  Section  296  of  the  General 
Statutes  of  1902  reads  as  follows:  "When 
a  devisee  or  legatee,  being  a  child,  grand- 
child, brother,  or  sister  of  the  testator,  shall 
die  before  him,  and  no  provision  is  made  for 
such  contingency,  the  Issue  of  such  devisee 
or  legatee  shall  take  the  estate  so  devised  or 
bequeathed."  The  only  question  presented 
by  this  case  Is  as  to  whether  or  not  the  word 
"brother,"  as  thus  used,  includes  half- broth- 
ers. ■  In  Xhigiand  it  has  long  been  •ettled 
that  whenever  the  word  "brother"  or  "sis- 
ter" Is  used  in  a  statute  without  limitation  It 
Includes  half-brothers  or  sisters,  respectively. 
Tracy  v.  Smith,  2  Lev.  178;  Crooke  v.  Young, 
2  Vem.  123;  Grieves  v.  Rawley,  10  Haie.  61, 
63.  A  long  and  almost  unbroken  line  of  de- 
cisions Iq  this  country  have  adopted  the  same 
doctrine,  and  for  reasons  which  compel  con- 
currence. Gardner  v.  Collins,  27  U.  S.  58,  85, 
7  L.  Ed.  347;  SbeflSield  v.  Levering,  12  Mass. 
490,  494;  Prescott  v.  Carr,  29  N.  H.  463,  458, 
61  Am.  Dec.  652;  Cllver  v.  Sanders,  8  Ohio 
St.  SOI;  Anderson  v.  Bell,  140  Ind.  876,  89 
N.  E.  735,  29  L.  B.  A.  541 ;  Estate  of  Lynch, 
132  Cal.  214,  64  Pac.  284;  Wheeler  v.  Clutter- 
buck,  52  N.  Y.  67 ;  Rowley  v.  Stray,  82  Mich. 
70;  Clay  v.  Cousins,  17  Ky.  75;  State  v.  Wy- 
man,  59  V t  527,  8  Atl.  900,  59  Am.  Rep.  763 ; 
Luce  V.  Harris,  79  Pa.  432 ;  Shull  v.  Johnson, 
65  N.  O.  202;  McKlnney  v.  Mellon,  3  Houst 
(Del.)  277;  Sharp's  Heirs  v.  Kllenpeter,  7 
tOL  Ann.  284,  207. 

The  words  in  tbe  present  statute  are  used 
vritbont  limitation,  expressed  or  implied.  In 
section  398,  where  a  distinction  between  kin- 
dred of  the  whole  and  of  tbe  half  blood  Is  In- 
tended to  be  made.  It  is  clearly  expressed. 
We  cannot  doubt  that  both  statutes  were 
framed  with  the  common-law  principle  of 
construction  In  mind  and  with  the  Intention, 
for  which  reasons  are  apparent,  to  create  in 
the  one  case  a  distinction,  and  In  the  other 
not  to  do  so.    Such  we  are  bound  to  presume 


to  have  been  the  fact,  for  It  Is  a  sound  rule 
that  whenever  the  Legislature  uses  a  term 
which  has  a  well  known  and  fixed  meaning  in 
the  law  without  defining  or  qualifying  it,  it 
must  be  supposed  to  use  It  with  that  mean- 
ing. Hlllbouse  V.  Chester,  8  Day,  166,  211, 
3  Am.  Dec.  265;  Leavenworth  v.  Marshall, 
19  Conn.  1,  4. 

The  superior  court  Is  advised  that  the  leg- 
acy to  Patrick  Fitzpatrick  did  not  lapse 
upon  his  death,  and  that  his  issue  are  enti- 
tled to  take  the  same,  and  to  render  judg- 
ment accordingly. 

No  costs  in  this  court  will  be  taxed  in  fa- 
vor of  either  party.  The  other  Judges  con- 
curred. 


NEW  YORK,  N.  H.  ft  H.  R.  CO.  T.  ILLY  et  «1. 

(Supreme  Court  of  Errors  of  Connecticut. 
March  6,  1907.) 

1.  Eminent  Doicain— Afpeai/— Ton  roa  Tak- 
ing. 

Gen.  St  1902,  (  807,  provides  that  "when 
tbe  jurisdiction  of  any  matter  or  proceeding  is 
vested  in  a  judge  of  the  auperior  court,"  any 
party  to  inch  proceeding  who  "feels  aggrieved  by 
any  decision  or  ruling  on  any  question  of  law 
Di'ising  therein"  may  appeal  from  tlie  final  judg- 
ment, "in  the  manner  Dereinl>efore  provided  for 
for  an  appeal,"  from  judgments  of  the  superior 
court  to  the  Supreme  Court  of  Errors  next  to 
be  held  in  tbe  judicial  district  where  the  par- 
ties or  any  of  them  reside.  Section  792  pro- 
vides that  appeals  in  cases  where  a  finding  is 
neces.vary  need  not  be  filed  until  10  days  after 
a  finding  has  been  filed.  Section  791  requires 
such  appeals  where  no  finding  is  necessary  to 
be  filed  within  10  days  from  the  judgment,  but 
provides  that  the  trial  judge  may  extend  the 
time  for  due  cause.  Beld  tba.t,  while  section 
791  confers  power  to  extend  the  time  for  filing 
an  appeal  only  in  those  cases  where  no  finding 
is  required,  tne  equity  of  the  statute  requires 
that  the  same  authority  should  belong  to  the 
same  judge  in  cases  where  a  fiinding  is  filed,  and 
hence,  in  proceedings  for  the  appointment  of 
appraisers  of  damages  for  the  taking  of  land 
for  railroad  purposes,  the  judge  had  anthori<7 
to  extend  in  favor  of  appellants  the  time  for  fil- 
ing the  appeal  for  more  than  10  days  after  tbe 
filing  of  his  finding. 

[EM.  Note. — For  cases  in  point,  see  Gent  Dig. 
vol.  18,  Eminent  Domain,  |  669.] 

2,  Sakb— Abbessxent  or  Compensation— Ju- 

BISDIOnON  OF  COXTBT. 

Gen.  St.  1902,  (  3687,  provides  that  when 
any  railroad  company  shEUl  have  the  right  to 
taice  real  estate  for  railroad  purposes  and  can- 
not obtain  it  by  agreement  it  may  apply  for  the 
appointment  of  appraisers  to  estimate  all  dam- 
ages that  may  arise  to  any  person  from  the  tak- 
ing of  tbe  property,  and  that  after  reasonable 
notice  of  the  application  shall  have  been  given 
to  the  parties  in  interest  the  judge  shall  ap- 
point three  appraisers  and  give  reasonable  no- 
tice to  the  parties  in  regard  to  the  time  and 
place  of  making  the  estimate.  Held,  that  where, 
on  sudi  an  application,  a  person  named  as  hav- 
ing an  interest  admits  such  allegation,  the  judge 
has  no  authority  to  determine  whether  the  claim 
of  interest  is  well  founded. 

D      fi  AVV 

Gen.  St  1902,  |  4120.  providing  that  any 
judge  before  whom  proceedings  are  pending  for 
the  taking  of  land  for  public  purposes,  or  for 
the  ascertainment  of  the  compensation  for  such 
taking,  on  finding  tliat  it  is  subject  to  an  estate 
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Bhall  belong  to  the  tenant  for  years,  refers  only 
to  proceedings  in  which  the  judge  is  invested 
with  authority  to  determine  either  by  himself, 
or  through  a  committee,  the  amount  of  com- 
pensation, and  is  not  applicable  to  proceedings 
under  section  3C87. 
4.  Pleading— Pleas  in  Abatement- 

A  plea  in  abatement  cannot  be  aided  by  any 
intendment  or  inference. 

[£!d.  Note. — For  cases  in  point,  see  Cent.  Dig. 
Tol.  39,  Pleading,  {  219.] 

Appeal  from  Snperior  Court,  New  Haven 
County;  Milton  A.  Sbumway,  Judge. 

Application  by  the  New  York,  New  Haven 
&  Hartford  Railroad  Company  against  Fred- 
erick Illy  and  others  for  the  appointment  of 
appraisers  of  damages  for  the  taking  of 
lands  for  railroad  purposes.  From  a  Judg- 
ment in  favftr  of  the  applicant,  defendants 
Frederick  Illy  and  another  appeal.  Af- 
firmed. 

The  appellees  pleaded  In  abatement  in  this 
court  because  the  finding  of  the  Judge  of  the 
superior  court  was  filed  on  September  27, 
1906,  and  the  appellants  notified  thereof  on 
September  28tb;  yet  that  tbe  appeal,  which 
was  dated  October  11th,  was  not  filed  until 
October  18th.  To  this  plea  the  appellants  de- 
murred because  It  was  not  alleged  that  the 
time  for  filing  the  appeal  had  not  been  ex- 
tended by  Judge  Sbumway,  nor  was  it  stat- 
ed with  whom  ithe  appeal  should  have  been 
filed.  The  court  sustained  the  demurrer  and 
overruled  the  plea. 

John  O'Neill  and  Thomas  Bowen,  for  ap- 
pellants Judd  ft  Co.  Harry  G.  Day  and 
Benjamin  I.  Spock,  for  appellee. 

BALDWIN,  C.  J.  The  record  shows  that 
the  order  appealed  from  was  made  on  June 
7,  1906.  A  notice  of  appeal  was  filed  with 
Judge  Shumway  on  June  13th,  who  on  Sep- 
tember 27th  filed  his  finding  with  the  clerk 
of  the  superior  court  for  New  Haven  county, 
and  on  October  18th  allowed  the  appeal.  By 
Gen.  St  1902.  <  807,  "when  the  Jurisdiction 
of  any  matter  or  proceeding  is  or  shall  be 
vested  in  a  Judge  of  the  superior  court,"  any 
party  to  such  a  proceeding  who  feels  aggriev- 
ed by  any  decision  or  ruling  "upon  any  ques- 
tions of  law  arising  therein"  may  appeal 
from  the  final  Judgment,  "In  the  manner  here- 
inbefore provided  for  an  appeal"  from  Judg- 
ments of  the  superior  court,  "to  the  Supreme 
Court  of  Errors  next  to  t>e  held  In  the  Ju- 
dicial district  where  the  parties  or  any  of 
them  reside."  Gen.  St  1902,  §  792,  provides 
that  appeals  In  cases  where  a  finding  Is  nec- 
essary need  not  be  filed  until  10  days  after 
a  finding  has  been  filed.  Gen.  St  1902,  { 
701,  requires  such  appeals,  where  no  finding 
is  necessary,  to  be  filed  within  10  days  from 
the  date  of  tbe  Judgment  but  provides  that 
the  trial  Judge  may  for  due  cause  extend 
this  time.  Under  Gen.  St  1902,  §  807,  the 
Judge  before  whom  the  proceeding  is  brought 


in  case  of  an  appeal  from  a  Judgment  of  that 
court  entered  by  his  direction.  MontvlUe 
Street  Ry.  Co.  v.  New  London  Northern  R. 
Co.,  68  Conn.  418,  423,  36  AU.  811;  Rules  of 
the  Supreme  Court  of  Errors,  S  30.  While 
Gen.  St  1902,  $  791,  in  terms  confers  power 
to  extend  the  time  for  filing  an  appeal  only 
In  those  cases  where  no  finding  is  required. 
the  equity  of  the  statute  requires  that  tbe 
same  authority  should  belong  to  the  same 
Judge  in  cases  where  a  finding  Is  filed.  See 
Halliday  v.  Collins  Co.,  73  Conn.  314,  317. 
47  Atl.  321.  It  was  therefore  wltliln  tbe 
power  of  Judge  Shumway  to  extend.  In  favor 
of  tbe  appellants,  the  time  for  filing  their 
appeal  for  more  than  10  days  after  the  filing 
of  his  finding.  Tbe  plea  in  abatematt  does 
not  allege  that  he  did  not  do  so.  If  tbe  fact 
that  be  himself  allowed  the  appeal  and  took 
the  recognizance  for  costs  which  Is  recited  In 
it  does  not  found  a  presumption  that  be  had 
previously  extended  the  time,  it  is  at  least 
certain  that  no  presumption  that  he  had 
not  can  be  drawn  from  the  pleadings  now 
before  us.  Pleas  in  abatement  are  not  to  be 
aided  by  intendment  or  Inference.  Miller 
V.  Cross.  73  Conn.  538,  542,  48  Atl.  213.  For 
this  reason  the  demurrer  to  the  plea  of  the 
appellees  was  sustained. 

The  merits  of  the  appeal  depend  upon  the 
legal  effect  of  tbe  order  appealed  from  In 
respect  to  certain  of  the  findings  and  direc- 
tions which  It  contains.  The  application  to 
Judge  Shumway  was  made  by  the  New  York, 
New  Haven  &  Hartford  Railroad  Company 
and  the  Naugatuck  Railroad  Company,  and 
Is  based  upon  the  following  votes  of  the  latter 
passed  In  1905 :  "Resolved,  that  for  the  pur- 
pose of  altering  the  location  of  Its  railroad. 
changing  the  radius  of  its  curves,  the  widen- 
ing of  its  layout,  and  extent  of  Its  depot 
grounds,  cuttings,  slope,  and  embankments, 
of  straightening  and  Improving  Its  lines,  and 
extending  its  lines  of  sight,  of  procuring 
stone  and  gravel,  of  adding  to  tbe  nuint>er 
of  Its  main  tracks,  and  for  additional  tracks, 
turnouts,  freight  and  passenger  stations,  and 
providing  for  the  alteration  of  existing  high- 
ways, this  company,  subject  to  the  permis- 
sion and  approval  of  the  railroad  commission- 
ers, as  provided  by  law,  hereby  take  tbe  fol- 
lowing parcels  of  land  in  the  town  of  Nau- 
gatuck, Connecticut:  All  the  land  located 
upon  either  side  of  the  present  location  of 
the  Naugatuck  railroad,  as  shown  in  yellow 
on  a  certain  blueprint  [Here  follows  a  de- 
scription Identifying  the  blueprint]  Resolv- 
ed, that  for  the  purpose  of  altering  the  loca- 
tion of  its  railroad,  changing  the  radius  ot 
its  curves,  the  widening  of  Its  layout,  and 
extent  of  Its  depot  grounds,  cuttings,  slopes, 
and  embankments,  of  straightening  and  Im- 
proving its  lines,  and  extending  Its  lines  of 
sight  of  procuring  stone  and  gravel,  of  add- 
ing to  the  number  of  its  main  tracks,  and  for 
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additional  trades,  turnouts,  freigbt  and  pas- 
senger stations,  and  providing  for  tbe  altera- 
tion of  existing  highways,  this  company,  sub- 
ject to  the  permission  and  approval  of  tbe 
railroad  commissioners,  as  provided  by  law, 
hereby  take  the  following  parcels  of  land  in 
the  town  of  Naugatuck,  Connecticut,  to  wit: 
All  tbe  land  located  upon  either  side  of  tbe 
present  location  of  the  Naugutuck  railroad, 
as  shown  in  yellow  on  a  certain  blueprint 
[Here  follows  a  description  identifying  tbe 
blue  print]"  This  acting  was  afterward  rat- 
ified and  confirmed  by  tbe  directors  of  tbe 
New  York,  Mew  Haven  &  Hartford  Railroad 
Company,  and  was  evidently  intended  to  fol- 
low tbe  authority  conferred  on  all  steam  rail- 
road companies  by  Oen.  St  1902,  §|  3680,  3682, 
3684.  Tbe  taking  of  the  lands  according  to 
these  resolutions  was  approved  by  the  rail- 
road commissioners  upon  August  26,  1906,  on 
tlie  petition  ot  both  the  appellees.  Gen.  St 
1902,  i  8687,  provides  that  when  any  such 
company  "shall  have  the  right  to  take  real 
estate  for  railroad  purposes,  and  cannot  ob- 
tain It  by  agreement  with  the  parties  inters 
eeted  therein.  It  may  apply  to  any  Judge  of 
tbe  superior  court  for  tbe  appointment  of  ap- 
praisers to  estimate  all  damages  that  may 
arise  to  any  person  from  tbe  taking  and  oc- 
cupation of  such  real  estate  for  railroad  pur- 
poses, and  after  reasonable  notice  of  said 
application  shall  have  been  given  to  all  par- 
ties in  interest,  such  Judge  shall  appoint 
three  appraisers,  who  shall  be  sworn,  and 
give  reasonable  notice  to  said  parties  in  re- 
gard to  tbe  time  and  place  of  making  such 
estimate,  and  shall  view  the  premises  and  es- 
timate such  damages,  but  shall  not  Include 
In  such  estimate  tbe  expense  of  erecting  and 
maintaining  fences  along  tbe  line  of  such 
railroad."  Tbe  present  application  is  brought 
under  these  provisions.  It  alleges  that  as  to 
a  certain  part  of  tbe  lands  in  question,  known 
as  the  "first  parcel,"  tbe  only  parties  inter- 
ested when  tbe  resolutions  above  recited  were 
adopted,  and  on  August  26,  1905,  were  "Fred- 
erick Illy  and  Mary  Illy,  husband  and  wife, 
both  of  said  Naugatuck,  John  H.  Whittemore, 
of  said  Naugatuck,  having  a  mortgage  inter- 
est in  said  parcel,  Frank  H.  Judd  and  Isaac 
Ii.  Trowbridge,  both  of  Naugatuck,  partners 
in  business  under  tbe  firm  name  of  Frank 
H.  Judd  ft  Co.,  claiming  a  leasehold  interest 
in  the  building  on  said  parcel,  and  Centen- 
nial Lodge,  No.  100,  I.  O.  O.  F.,  a  voluntary 
association,  of  said  Naugatuck,  claiming  to 
bave  a  leasehold  Interest  in  tbe  building  on 
said  parcel."  Tbe  only  claim  for  relief  which 
Is  stated  is  "for  the  appointment  of  apprais- 
ers, as  provided  by  statute,  to  estimate  tbe 
damages,  if  any,  that  may  arise  to  any  per- 
son from  tbe  taking  and  occupation  of  tbe 
aforesaid  real  estate  for  railroad  purposes, 
and  for  tbe  purposes  set  forth  in  said  reso- 
lutions and  in  said  petition." 

Answers    were    filed    by    tbe    Centennial 
Lodge,  No.  100,  L  O.  O.  F.,  and  Frank  H. 


Judd  ft  Co.  (tbe  present  appellants),  admit- 
ting, respectively,  their  claim  of  a  leasehold 
interest  A  hearing  .followed,  resulting  In 
tbe  order  appealed  from.  Of  this  the  follow- 
ing are,  for  the  purposes  of  this  proceeding, 
tbe  material  parts:  "It  is  further  found 
that  the  interest  of  tbe  respondent  said  Cen- 
tennial Lodge,  No.  100,  I.  O.  O.  F.,  in  and 
to  said  first-described  parcel  of  land,  is  by 
virtue  of  a  lease  by  and  between  it  and  said 
Frederick  Illy  alone,  dated  December  3,  1900, 
for  tbe  term  of  five  years  from  April  l,  1901, 
wltb  tbe  privilege  of  a  renewal  for  tbe  fur- 
ther term  of  five  years  l^m  tbe  expiration 
of  said  lease  under  tbe  terms  and  conditions 
thereof,  which  said  lease  expired  and  became 
void  on  April  1,  1906,  and  has  not  been  re- 
newed, and  is  not  now  renewable."  It  is 
further  found  that  tbe  interest  of  tbe  re- 
spondents said  Frank  H.  Judd  ft  Go.  in  and 
to  said  first-described  parcel  of  land  Is  by 
virtue  of  a  lease  by  and  between  said  Frank 
H.  Judd  ft  Co.  and  said  Frederick  Illy  alone, 
dated  September  16,  1896,  for  tbe  term  of 
10  years  from  October  15, 1896,  wltb  tbe  priv- 
ilege of  a  renewal  for  tbe  further  term  of 
five  years  from  its  termination  under  tbe 
terms  and  conditions  thereof,  which  said 
lease  expires  and  becomes  void  on  October 
IB,  1906,  and  Is  not  renewable.  "•  •  • 
Wherefore,  In  accordance  wltb  ^he  provisions 
of  tbe  statutes  in  such  cases  made  and  pro- 
vided, I  appoint  Walter  H,  Clark,  of  Hart- 
ford, James  T.  Moran,  of  New  Haven,  and 
Verrenlce  Munger,  of  Ansonla,  appraisers  to 
estimate  tbe  damage,  if  any,  which  may  arise 
to  Frederick  Illy  and  Mary  Illy,  John  H. 
Wittemore,  and  Frank  H.  Judd  ft  Co.  to  Oc- 
tober 15,  1906,  tbe  date  of  expiration  of  said 
lease,  and  only  so  far  as  It  aftects  the  Interest 
of  said  Frederick  Illy  alone,  Philip  Rubin,  and 
tbe  Naugatuck  Savings  Bank,  from  tbe  tak- 
ing and  occupation  of  the  first  and  second 
parcels  of  land  described  in  said  application 
for  tbe  purposes  therein  set  forth."  A  spe- 
cial finding,  made  part  of  the  record,  sets 
forth  certain  rulings  made  at  tbe  bearing 
and  some  subordinate  facts  on  which  tbe 
conclusions  thus  expressed  In  the  order  were 
reached,  and  by  reason  of  which  the  apprais- 
ers were  not  directed  to  estimate  the  dam- 
ages. If  any,  which  might  arise  to  tbe  Cen- 
tennial Lodge,  No.  100,  I.  O.  O.  F. 

In  order  to  obtain  a  perfect  title  to  land 
by  condemnation  proceedings  under  these 
statutes,  all  persons  interested  In  the  land 
must  be  notified  of  the  hearing  before  tbe 
Judge  of  the  superior  court  as  to  tbe  appoint- 
ment of  api^alsers,  and  further  notified  of 
the  meeting  of  the  appraisers  to  estlmat« 
the  damages  due  from  the  railroad  company 
by  reason  of  tbe  taking.  It  Is  not  necessary 
that  the  railroad  company,  in  its  application 
to  tbe  Judge,  should  allege  tliat  all  the  per- 
sons whom  It  cites  before  him  have  an  in- 
terest in  the  land.  It  is  enough,  as  to  enrb, 
to  allege  that  be  claims  an  interest  in  It. 
If  be  appear  and  disclaim,  be  may  be  drop- 
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ped  from  tbe  proceeding;  bnt  tf,  as  in  tbis 
case,  one  alleged  to  claim  an  interest  admits 
the  allegation,  it  is  at  the  risk  of  tlie  rail- 
road company  if  he  be  not  subsequently 
notified  of  the  meeting  of  the  appraisers  and 
given  an  opportunity  to  malce  bis  claim  be- 
fore tbem.  On  such  an  application,  met  by 
such  an  answer,  the  Judge  cannot  properly 
inquire  into  what  is  not  In  issue,  namely, 
whether  the  claim  of  interest  Is  well  found- 
ed. In  the  case  at  bar  it  does  not  appear, 
and  is  not  to  be  presumed,  that  the  appel- 
lants consented  to  the  inquiry  made  by  Judge 
Shumway  as  to  th^  merits  of  their  claims. 
His  duty  was  simply  to  ascertain  whether 
the  companies  had  the  right  to  take  the 
lands  in  question,  and  had  been  unable  to 
obtain  it  by  agreement  with  all  who  had  been 
summoned  before  him  as  interested  parties. 
He  was  not  sitting  as  a  conrt  to  try  title. 
For  the  purposes  of  this  statutory  proceed-' 
Ing,  an  admitted  claim  of  Interest  on  the 
part  of  any  of  the  defendants  with  whom 
the  companies  had  not  come  to  an  agreement 
as  to  their  damages  was  of  the  same  force  as 
an  admitted  title,  with  respect  to  the  con- 
sequent right  of  the  railroad  companies  to 
the  appointment  of  appraisers.  We  find, 
however,  no  reason  of  appeal  which  assigns 
as  error  that  the  inquiry  was  pushed  beyond 
the  issues. 

In  the  lint  seven  reatens  complaint  is 
made  of  the  finding  that  it  did  not  appear 
that  Frederidt  Illy  actually  received  notice 
from  the  lodge,  before  the  application  was 
brought,  of  its  Intention  to  avail  Itself  of  a 
privilege  of  renewal  conferred  by  its  lease 
from  him;  of  the  exclusion  of  evidence  to 
show  that  he  acted  in  respect  to  the  lease 
both  for  himself  and  as  the  agent  of  his 
wife,  who  was  a  cotenant  with  him;  and 
of  the  refusal  of  the  Judge  to  Insert  in  his 
order  any  rulings  as  to  the  period  of  time  to 
be  taken  into  account  in  assessing  damages 
in  favor  of  Frank  H.  Jndd  &  Co.,  or  the  na- 
ture and  measure  of  such  damages.  To  none 
of  the  acts  or  omissions  .thus  stated  on  the 
part  of  the  Judge  can  any  exception  be  sup- 
ported. They  pertained  to  matters  to  be  first 
Inquired  into  before  the  appraisers.  Pro- 
ceedings of  this  nature  are  necessarily  of  a 
summary  kind.  The  location  of  no  rail- 
road can  be  altered  by  taking  lands  without 
the  consent  of  the  owners,  unless  such  al- 
teration is  approved  by  the  appointed  repre- 
sentatives of  the  state,  the'  railroad  commis- 
sioners. Their  approval  is  in  the  nature  of 
an  adjudication  that  it  Is  necessary  to  take 
the  lands  In  question  for  public  use.  New 
York,  N.  H.  &  H.  R.  Co.  v.  Long,  CO  Conn. 
421,  436,  437,  37  Atl.  1070.  Unless  the  par- 
ties thereafter  can  agree  on  what  the  com- 
pensation for  taking  tbem  should  be,  any 
Judge  of  the  superior  court  may  proceed  to 
the  appointment  of  appraisers.  But,  under 
the  statutes  upon  which  this  proceeding  rests, 
it  is  not  for  him  either  to  assess  the  com- 
pensation due  to  any  party  who  may  be  sum- 


moned before  him  as  claiming  title,  or  to 
limit  the  powers  of  the  appraisers  to  esti- 
mate it  at  whatever  sum  they  may,  after 
due  hearing  and  viewing  the  premises,  deem 
Just  Should  any  such  limitation  creep  into 
an  order  of  appointment,  it  would  support 
an  ai%>eal  by  any  party  who  could  sbov 
himself  aggrieved.  New  Mllford  Water  Ca 
V.  Watson,  76  Conn.  237,  245,  52  A«.  W7. 
53  Atl.  57.  No  appeal  on  such  a  ground 
has  been  taken  in  this  case.  By  Gen.  St 
1902,  g  4120,  any  Judge  before  whom  pro- 
ceedings are  pending  for  the  taking  of  any 
real  estate  for  public  purposes  or  for  the 
ascertainment  of  the  coifipensation  for  sock 
taking,  on  finding  that  it  is  subject  to  an 
estate  for  years,  may,  If  in  his  opinion  the 
rights  of  all  parties  wonld  be  better  pro- 
tected than  by  assessing  each  interest  sep- 
arately, assess  the  compensation  or  damage 
for  the  entire  title  to  the  real  estate,  aoi] 
order  that  the  income  during  the  term  of  the 
particular  estate  shall  belong  to  the  tenant 
for  years.  These  provisions  respecting  tlx 
power  of  a  Judge  obviously  refer  only  to 
proceedings  In  which  he  is  invested  wltb 
authority  to  determine,  either  by  himself, 
or  tlirough  a  committee  reporting  to  him  or 
to  the  court  the  amount  of  the  compensatlOD 
to  be  paid.  In  the  proceeding  at  bar  Judge 
Shumway  had  no  such  power. 

The  eighth  reason  of  appeal,  and  the  only 
one  remaining  for  discussion,  is  founded  on 
exceptions  to  a  refusal  to  correct  tbe  finding; 
but  as  no  evidence  has  been  cotifled  up  in 
its  support  no  question  is  presented  by  it 
which  we  can  consider. 

There  Is  no  error.  In  this  opinion  the 
other  Judges  concurred. 


CURTIS  ▼.  OSBORN  et  •!.• 
(Supreme  Court  of  Errors  of  Cmmectieiit. 
March  6,  1907.) 

1.  Tbustb  —  CoMSTBUonoN  or  Testajckhtabt 
Tbusts— Cafitai.  ob  Ihooms. 

Ttie  will  of  a  testator,  after  giving  seveni 
legacies,  provided  that  the  remainder  of  his  es- 
tate should  be  held  by  trustees  for  certain  purpos- 
es, first  to  convert  all  property  into  vamtej  as 
■oon  aa  could  be  done  without  loss,  and  to  invest 
tbe  trust  fund  in  certain  specified  ways,  and  to 
change  investments  from  time  to  time  at  tlieiT 
discretion,  whether  made  by  testator  or  thaa- 
selves.  Beld,  that  the  will  obligated  the  tmstees 
to  sell  the  real  estate  and  the  personal  propertj- 
of  the  testator  not  invested  in  the  manner  de- 
scribed in  the  will  for  investment  of  the  tmst 
fund,  and  to  invest  the  proceeds  as  directed  bj 
the  will,  even  though  the  inoome  from  the  es- 
tate were  thereby  decreased;  the  loss  to  whkh 
the  testator  refers  in  his  direction  being  a  loss 
of  capital,  and  not  of  income. 

2.  Sake— Manaqeubrt  or  Tbust  Pbopebtt— 
RATiriCATiOR  or  URAUTHOBizKn  Acts. 

Where  the  will  of  a  testator  required  a  con- 
version and  reinvestment  of  his  proper^  by  his 
trustee,  the  tacts  that  the  trustee  s  accounts  had 
been  annually  filed  in  the  probate  court,  and  ap- 
proved by  the  court  after  notice  to  all  in  inter- 
est and  that  none  of  the  beneficiaries  under  the 
will  appealed  from  the  allowance  of  these  ac- 
counts, do  not  justify  the  trustee  in  fnrtlier  di>- 
regsrding  the  explicit  directiops  of  the  wilL 

'See  note  at  end  ot  case. 
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3.  Same— Investment— Loss  ob  Depreciation 
— Interest  on  Funds  or  B<statb. 

Where  a  testatnr  by  his  will  directed  his 
trustee  to  invest  certain  funds  and  pay  the  in- 
come to  certain  members  of  the  testator's  family 
during  their  lives,  with  a  contingent  remainder 
in  favor  of  certain  charities  and  remoter  rela- 
tions, and  the  trustee  purchased  certain  bonds 
at  a  premium,  he  had  the  right  to  retain  so 
much  of  the  Income  as  was  necessary  to  offset 
the  premium  paid,  so  as  to  iceep  the  principal  of 
tfae  trust  fond  intact. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dif. 
vol.  47,  Trusts,  H  388-392.] 

4.  Same— Pbopebtt  Scbjeot  to  Trcbt. 

Where  part  of  the  assets  received  by  a 
trustee  under  a  will  consisted  of  stock  in  cor- 
porations, which  have  since  increased  their  cap- 
itals and  given  each  shareholder  the  privilege 
of  talcing  his  proportion  of  new  capital  by  sub- 
scribing to  new  stock,  and  the  trustee  has  made 
such  subscription,  the  shares  so  obtained  are 
subject  to  tlie  provisions  of  the  will  relating  to 
the  conduct  of  the  trust  in  the  same  manner 
as  the  originid  stock  received  by  the  trustee. 

5.  Life  Estates— Cobpobate  Stock— Gapitai. 

OB  iNCOlfS. 

Distribution  of  assets  among  stockholders, 
by  corporations  in  process  of  liquidation  after 
dissolution,  is  to  be  regarded  as  capital,  and  not 
income,  as  between  the  remaindermen  and  life 
tenants. 

Case  Reserved  from  Superior  Court  Fair- 
field County;  Milton  A.  Shumway,  Judge. 

Action  by  William  A.  Cnrtls,  trustee, 
against  Harriet  E.  Osbom  and  others  for  the 
construction  of  a  will.  After  special  find- 
ings of  fact,  case  reserved  for  the  advice  of 
tbe  Supreme  Court.  Superior  court  advised 
as  to  proper  Judgment 

Asa  B.  Woodward,  for  plalntilT.  Levi 
Warner  and  Howard  H.  Knapp,  for  defend- 
ants Harriet  E.  and  Clarence  F.  Oabom.  3. 
Belden  Hurlbutt  for  defendant  Charles  E. 
Miller.  Robert  R  De  Forest  for  defendant 
Dwlght  J.  Osbom. 

BALDWIN,  O.  J.  Charles  F.  Osbom  (who 
°was  not  a  lawyer),  in  tbe  will  In  question, 
-which  is  wholly  in  his  own  handwriting,  aft- 
er giving  sevo'al  legacies  amounting  in  all 
to  less  than  $2,600,  proceeded  as  follows: 
"Sixth.  All  the  rest  residue  and  remainder 
of  my  estate  of  every  kind  owned  by  me  at 
my  decease,  I  give,  devise  and  t)equeath  to 
my  executors  hereinafter  named,  to  hold  the 
same  as  trustees,  for  tbe  uses  and  purposes 
following:  'That  is  to  say,'  First  to  convert 
all  my  real  estate  and  all  my  personal 
property  Into  money,  as  soon  as  in  their 
Judgment  the  same  can  be  done  without  loss, 
and  to  Invest  said  trust  fund  either  in  loans 
on  bonds  or  notes,  each  of  wbicb  must  be 
secured  by  first  mortgage  on  real  estate  sit- 
uated In  the  state  of  Connecticut  or  In  the  city 
or  county  of  New  York,  unlnenmbered  and 
equal  in  value  to  double  the  amount  of  the 
loan  secured  thereon,  or  in  and  of  the  stocks, 
bonds  or  public  securities  wlilch  savings  banks 
are  or  by  law  may  be  required  to  invest 
their  deposits,  at  their  discretion,  and  such 
Investments  from  time  to  time  to  change, 
wbetber  made  by  me  or  tbem,  so  long  as  said 


trust  shall  continue  and  the  income  of  said 
trust  fund  to  receive  and  use  as  follows." 
The  will  then  provides  that  the  net  income 
received  shall  be  paid  to  certain  members  of 
tbe  testator's  Immediate  family  during  their 
lives,  and  that  upon  their  deaths  the  fund 
sball  go  to  certain  of  his  descendants,  with 
a  contingent  remainder  In  favor  of  certain 
charities  and  remoter  relations.  His  wife 
and  one  George  E.  Miller  were  apolnted  exec- 
utors and  trustees,  and  there  is  a  provision 
that  "the  aecutors  and  trustees  uuder  this 
will  are  hereby  given  full  power  and  au- 
thority to  sell  and  convey  any  and  all  real 
estate  owned  by  me  at  my  decease,  at  such 
times  and  In  such  manner  as  they  shall  deem 
best"  Six  years  after  the  date  of  tbe  will, 
be  died.  His  widow  declining  to  act,  Mr. 
Miller  qualified  as  sole  executor  and  trustee, 
and  in  the  latter  capacity  received  as  the 
residue  of  the  estate  property  of  about  $295,- 
000  in  value,  of  which  $8,000  was  in  real  es- 
tate, and  nearly  as  much  in  cash.  Tbe  tes- 
tator left  movable  property  of  a  tangible  na' 
ture,  as  distinguished  from  moneys,  credits, 
and  income-producing  investments,  worth 
$1,000;  but  this  was  all  specially  given  by 
an  early  clause  of  the  will  to  his  wife.  The 
trustee  received  stocks,  bonds,  and  savings 
bank  deposits  to  the  value  of  nearly  $280,000. 
Mr.  Miller  has  since  died,  and  the  plaintiff  Is 
his  successor  in  tbe  trust  All  of  the  cash 
and  part  of  the  savings  bank  deposits  were 
used  by  the  trustee  in  paying  the  Income  due 
to  tbe  life  tenants,  accruing  after  the  de- 
cease of  the  testator. 

The  following  facts  are  specially  found: 
The  testator  was  a  man  of  much  experience 
and  of  unusual  sagacity  in  making  invest- 
ments, and  bis  investments  held  at  his  de- 
cease were  of  an  exceptionally  Judicious  char- 
acter. None  of  them  were  loans  on  mortgage 
of  real  estate,  and  most  of  them  were  not 
such  as  are  autborlsied  by  law  as  savings 
bank  investments.  He  habitually  made  pur- 
cliases  of  stocks  and  securities  as  permanent 
investments,  and  not  for  purposes  of  specula- 
tion or  trad&  His  investments  have  not 
been  changed  by  the  successive  trustees,  ex- 
cept so  far  as  in  individual  cases  it  has  be- 
come necessary  or  seemed  advisable,  and  the 
present  market  value  thereof  as  a  whole  is 
much  greater  than  it  was  at  the  testator's 
death.  The  real  estate  has  been  sold  and  the 
proceeds  invested  according  to  said  will. 
The  securities  and  Investments  held  by  the 
trustee,  or  most  of  them,  can  probably  be  sold 
at  good  prices  and  without  actual  loss,  ex- 
cept as  hereinafter  set  forth;  but  the  pro- 
ceeds could  not  be  invested  as  directed  in 
paragraph  6  of  the  will  without  a  probable 
diminution  of  Income,  a  loss  of  income  during 
the  period  required  for  finding  and  making 
snitable  investments,  and  considerable  inci- 
dental expenses.  Tbe  Items  or  blocks  of 
stocks  and  bonds  now  held  by  the  trustee, 
besides  savings  bank  deposits  and  loans  made 
by  him  and  bis  predecessor,  are  30  or  more  In 
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number.  It  would  be  difficult  and  expenslTe 
to  reinvest  the  proceeds,  as  a  whole,  as  aatla- 
factorlly  or  Judiciously,  having  regard  to 
productiveness  of  income  as  well  as  to  a 
reasonable  and  prudent  safety  of  principal, 
as  the  funds  have  he&a  invested  in  the  pres* 
ent  holdings. 

It  is  contended  by  the  life  tenants  that 
the  "personal  property"  which  was  to  be 
turned  into  money  under  the  terms  of  the 
sixth  clause  of  the  will  was  that  only  of  a 
tangible  nature,  as  distinguished  from  income- 
producing  investments.  The  language  of  tbe 
testator  Is  plain,  and  excludes  any  such  con- 
struction. ,  The  first  duty  which  he  enjoins 
on  his  trustees  is  to  convert  all  bis  real  and 
personal  property  into  money  as  soon  as  they 
may  Judge  that  this  can  be  done  without  loss. 
"All"  is  a  term  that  needs  no  explanation, 
and  leaves  no  room  for  conjecture.  While 
subsequently  the  trustees  are  given  a  wider 
discretion  as  to  the  time  for  selling  his  real 
estate,  there  is  no  similar  provision  as  to  the 
personal  estate,  unless  one  can  be  implied  from 
tbe  trust  to  change  investments  belonging  to 
tbe  fund  from  time  to  time,  "whether  made  by 
me  or  tbem."°  This  indicates  an  intent  to 
leave  tbe  trustees  free  to  retain  any  invest- 
ments coming  into  their  bands  that  were 
made  by  blm  In  securities  of  the  same  char- 
acter as  those  in  which  they  were  required  to 
reinvest  tbe  proceeds  of  sales ;  but,  as  to  all 
other  personal  estate  received  by  them  as 
part  of  the  trust  fund,  the  duty  of  conversion, 
as  soon  as  they  should  be  of  opinion  that  it 
could  be  done  without  loss,  was  absolute  and 
imperative.  There  is  nothing  which  can  ex- 
plain away  the  force  of  the  testator's  precise 
directions  in  the  fact  that  he  was  a  Judidons 
Investor,  and  had  put  the  property  into  se- 
curities yielding  a  greater  Income  than  could 
be  reasonably  anticipated  from  investments  of 
the  kind  required  In  the  will.  His  first  ob- 
ject evidently  was  to  strengthen  the  security 
of  the  capital  of  tbe  trust  fund;  and  such 
an  investor  as  be  is  found  to  have  been  must 
have  contemplated  a  consequent  reduction  of 
tbe  annual  revenue  as  probable,  if  not  certain. 
The  "loss"  to  which  he  refers  in  bis  direction 
to  sell  is  a  loss  of  capital,  and  not  of  income. 

Gen.  St.  1902,  {  255,  permits  trustees  to 
retain  securities  received  as  part  of  the  trust 
fund,  though  not  of  a  kind  ordinarily  suit- 
able for  trust  Investments,  when  not  other- 
wise ordered  by  tbe  court  of  probate,  "unless 
tbe  instriunent  under  which  said  trust  was 
created  shall  direct  that  a  change  of  invest- 
ment shall  be  made."  Tbe  will  now  in  ques- 
tion does  so  direct  as  to  all  securities  not 
of  tbe  Icind  specified  by  the  testator  as  those 
In  which  he  required  bis  trustee  to  reinvest. 
That  the  conversion  required  has  not  been 
made,  and  that  the  successive  trustees  have 
annually  filed  in  the  court  of  probate  full  ac- 
counts of  their  doings,  whicb  have  been  ap- 
proved by  tbe  court  after  notice  by  publi- 
cation, to  all  in  interest,  and  actual  notice 
to  the  life  tenants,  is  no  reason  why  the  tes- 


tator's explicit  directions  sbonld  not  now  be 
obeyed,  by  proceeding  to  a  conversloa  as  soon 
as  It  can  reasonably  be  efCected  witbont  los 
to  the  principal  of  the  fund.  Whatever  ef- 
fect might  be  given  to  tbe  fact  tbat  none  of 
the  beneficiaries  under  the  will  have  appealed 
from  tbe  allowance  of  these  accounts,  it  cer- 
tainly could  not  Justify  tbe  trustee  in  disre- 
garding the  will  by  future  action  or  Inactioij 
to  the  prejudice  of  the  remaindermen,  and 
who  these  will  be  depends  upon  future  con- 
tingencies. 

In  1899  the  then  trustee  under  tbe  will 
bought  certain  bonds  of  the  city  of  South 
Bend,  coming  with  hi  one  of  the  dasses  of 
securities  in  wblcb  savings  banks  are  requir- 
ed by  law  to  Invest  They  bore  6  per  cent 
interest,  were  of  the  Iwr  value  of  $10.00n. 
and  cost  him  $11,300  and  the  Interest  aocmed 
since  the  last  preceding  interest  paymenL 
The  life  tenants  were  thereaftM',  until  the 
year  1906,  paid  the  full  Interest  collected  on 
the  bonds  (less  the  amount  of  accmed  inter- 
est advanced  at  the  time  of  tbe  pnrcbasei. 
The  bonds  having  been  paid  off,  on  maturity, 
the  plaintitr  reserved  $1,300  out  of  tbe  income 
of  the  fund  received  in  1905,  and  asks  wheth- 
er it  should  go  to  the  life  tenants  or  be  treat- 
ed as  capital.  Tbe  investment  made  in  1S99 
was  necessarily  of  tbe  kind  known  as  a 
wasting  one.  See  Second  Unlversallst  Church 
T.  Colegrove,  74  Conn.  79.  83,  49  AtL  90i 
$11,300  was  paid  for  a  blodc  of  bonds  by 
which  the  borrower  promised  to  pay  tbe 
principal  sum  of  $10,000  after  a  co^ln  sum 
of  years,  and  an  annual  sum  by  way  of  in- 
terest of  $000  during  tbat  term.  The  teoo 
annually  received  by  tbe  trustee  was  tbe 
fruit  of  bis  payment  from  tbe  trust  tool 
of  $11300.  It  was,  in  Its  relation  to  tbe 
city  of  South  Bend,  the  interest  on  $10,000; 
but,  in  its  relation  to  the  trust  fundi.  It  wu 
in  tbe  nature  of  the  Interest  on  an  Inrestmoit 
of  $11,900,  which  was  certain  to  dwindle  in 
six  years  to  $10,000.  It  would  have  been 
proper  for  the  trustee  to  have  paid  to  th« 
life  tenants  annually  out  of  this  $600  sucti 
sum  only  as  would  leave  a  balance,  whir-b. 
when  properly  Invested  year  by  year,  would 
have  amounted  to  $1,300  at  tbe  maturity  of  tbe 
bonds.  As  be  has  paid  them  each  year  the 
entire  $600,  the  $1,300  which  he  has  now  re- 
served from  tbe  income  In  his  hands  sbouM 
be  treated  as  a  part  of  the  principal  of  tbe 
trust  fund — ^thus  attaining  the  same  result 
(both  the  life  tenants  being  still  living)  as  if 
be  had  made  an  annual  deduction  to  raise 
tbe  same  aggregate  amotmt  for  the  same  pur- 
pose. Tbe  facts  in  the  case  at  bar  do  not  re- 
quire us  to  decide  whether  tbe  trustees  fail- 
ed In  duty  in  not  making  such  annual  deduc- 
tions. See  New  England  Trust  Co.  v.  Eaton. 
140  Mass.  532,  4  N.  E.  69,  54  Am.  Rep.  433; 
New  York  Life  Ins.  Co.  v.  Baker,  165  N.  X. 
484,  59  N.  B.  267,  63  L.  R.  A.  544.  It  Is.  for 
the  purposes  of  this  proceeding,  enough  to  de- 
termine tbat  the  $1,300  now  held  as  a  fund 
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trustee,  on  the  settlement  of  tbe  testator's 
estate,  consisted  of  sbarea  of  stock  In  cor- 
porations, which  have  since  Increased  tbelr 
capitals,  and  given  each  shareholder  the  privi- 
lege of  talcing  bis  proportion  of  new  capital 
bj  subscribing  for  new  stock  or  obligations 
nltlmately  convertible  into  stock.  In  such 
cases  the  trustees  have  made  such  subscrip- 
tions, with  the  consent  of  the  court  of  pro- 
bate, obtained  conformably  to  Gen.  St.  1902, 
I  376.  The  shares  obtained  by  such  sub- 
scriptions stand  upon  the  same  footing  as 
those  originally  received,  with  respect  to  the 
duty  of  conversion  and  reinvestment. 

Twenty  shares  in  the  National  Citizens' 
Bank  of  New  York  were  received  as  part  of 
the  original  trust  fund.  This  bank  has  since 
been  consolidated  with  another,  to  constitute 
a  new  banking  corporation,  imder  an  agree- 
ment that  the  assets  of  each  of  the  former 
should  be  liquidated  separately ;  that  the  sur- 
plus of  the  new  bank  should  be  made  up  from 
the  surplus  assets  of  the  others,  in  the  pro- 
portion of  their  respective  capitals ;  and  that, 
after  thus  ascertaining  what  the  bank  having 
the  smaller  percentage  of  suri'lus  would  con- 
tribute, the  excess  above  such  proportionate 
contribution  remaining  from  the  assets  of  the 
other  bank  should  be  distributed  pro  rata 
among  those  who  were  Its  shareholders  at  the 
date  of  the  consolidation.  The  liquidation  of 
the  assets  of  the  National  Citizens'  Bank 
showed  Its  percentage  of  surplus  to  be  greater 
than  that  of  the  other  bank,  and  there  was 
consequently  distributed  to  the  plaintiff  $25 
on  account  of  each  of  his  20  shares.  The 
consolidation  put  an  end  to  the  two  constitu- 
ent corporations.  This  $500,  being  the  fruits 
of  a  liquidation,  on  the  final  winding  up  of 
the  Citizens'  National  Bank,  is  therefore 
part  of  the  principal  of  the  trust  fund.  Sec- 
ond TJnlversallst  Church  v.  Colegrove,  74 
Conn.  79,  83,  49  Atl.  902;  Bulkeley  v.  Worth- 
Ington  Ecclesiastical  Society,  78  Conn.  526, 
531.  63  Atl.  351. 

The  superior  court  Is  advised  to  enter  a 
judgment  In  conformity  with  this  opinion. 
No  costs  win  be  taxed  In  this  court  for  or 
against  any  party.  In  this  opinion  the  other 
Judges  concurred. 

NOTE. 

Expentes  or  Lo>se»  in  Ejpccution  of  Trutt  a* 
Between  Capital  and  Income. 

[a]  (Ala.  1851)  Cestuis  que  trustent  for  life, 
who  are  in  possession  of  tlie  trust  estate,  are 
liable  for  all  current  expenses  attending  the 
enjoyment  of  the  property,  and  such  expenses 
oonstitute  no  charge  upon  the  corpus  of  the 
trust.— Jones  v.  Dawson,  19  Ala.  6(2. 

[b]  (Ky.  1892)  Where  trustees  invest  the  prin- 
"■ipal  of  an  estate  in  stocks  at  above  par  they 
are  not  required  to  retain  from  the  income,  and 
add  to  the  principal,  the  difference  between  the 
pri<;<>  of  the  stocks  and  their  par  value. — Hite's 
Devisees  v.  Hite's  Ejc'r.  93  Ky.  257,  20  S.  W. 
"78,  40  Am.  St.  Rep.  189,  19  L.  R.  A.  173. 

fcl  (Me.  1884)  A  portion  of  a  trust  fund  con- 
sisted of  notes  of  an  iosolvent  estate,  a  part 


— \ 

for 
trus 
pro] 
and 
the 
109 
[e] 
mco 
life, 
in^ 
paid 
tunc 
pern 
rest< 
was 
of  t 
Eatc 
493. 

for  1 

othei 

becai 

vestr 

twee: 

propi 

the 

due 

reali: 

term: 

taine 

the  i 

from 

of  th 

ed  to 

In  re 

1.  fol 

(3  Di 

[g]  ' 
the  1 
undet 
ment 
preva 
Ct.  (S 

[h]  ( 
benefi 
charKi 
Redf. 

[I]  (; 

der  a 
arisin 
long  1 
and  tl 
ged  tl 
the  se 
sequel 
and  h 
the  in 
life  te 
rule.— 

[J]  (I 
trust  1 
B.'s  d 
Unitec: 
the  ca 
termin 
off  at 
princii 
what 
run  to 
Twedd 

[k]  C 
tors  to 
pay  th 
at  her 
gum  01 
mainin 
investe 
povomi 
whereo 
ing  i^'d,; 


Digitized  by 


Google 


come. — in  re  sumesa   i</8uite,  rz  tram.  lav. 


PASCONB  T.  MORNING  UNION  CO. 

(Supreme  Court  of  Errors  of  Connecticut. 
March  6,  1907.) 

1.  IJBELr— WOBDS  ACTIONABLK  PEB  SK. 

An  article  published  in  a  newspaper  pur- 
ported to  give  a  humorous  account  of  an  inter- 
ruptioil  of  a  street  parade  by  an  altercation  be- 
tween two  of  the  musicians,  in  which  the  trom- 
bone of  one  was  brolien,  and  stated  that  plain- 
tiff, a  contractor  for  masonry  work,  desiring  to 
assist  a  friend  who  was  sued  by  Uie  musician 
wliose  trombone  was  broken,  and  arrested,  secur- 
ed the  services  of  an  attorney  and  induced  him 
to  go  on  a  bail  bond,  agreeing  to  guaranty  the 
attorney  against  loss,  and  that  judgment  had 
be«n  rendered  in  sucn  action  and  the  liability 
of  the  attorney  to  pay  the  Judgment  estab- 
lished in  a  suit  against  him,  but  that  plaintiff 
had  declined  to  pay  the  attorney  until  he  should 
establish  plaintiff's  liability  in  another  action. 
Held,  that  the  article  was  not  libelous  p&c  se. 

2.  Saiib— Spkciai.  Daxagb. 

Allegations  in  plaintiff's  complaint  that  such 
publication,  having  been  read  by  several  of  his 
customers,  they  had  declined  to  enter  into  cer- 
tain business  engagements  with  plaintiff,  which 
they  otherwise  would  have  done,  was  insufficient 
as  allegations  of  special  damage. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Libel  and  Slander,  K  213,  214.] 

Appeal  from  Superior  Court,  Fairfield 
County;  Alberto  T.  Roraback  and  Edwin  B. 
Gager,  Judges. 

Action  by  John  Pascone  against  the  Morn- 
ing Union  Company.  From  a  Judgment  In 
favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

George  A.  Mullen,  for  appellant.  William 
H.  C^mley  and  William  H.  Comley,  Jr.,  for 
appellee. 

HAMERSIiBT,  J.  The  complaint  alleges 
that  plaintiff  la  engaged  In  the  business  of  a 
mason  and  concrete  contractor;  that  the  de- 
fendant published  in  Its  newspaper  an  article 
which  is  set  forth  In  full  without  innuendo; 
that  the  publication  was  false  and  malicious 
and  that  "because  said  publication  was  read 
by  several  of  the  plaintiff's  customers,  they  de- 
clined to  enter  into  certain  business  engage- 
ments with  the  plaintiff  which  they  otherwise 
would  have  done."  The  article  was  publish- 
ed as  a  news  item  purporting  to  give  a  hu- 
morous account  of  the  interruption  of  a 
street  parade  by  an  altercation  between  two 
of  the  parading  musicians  In  which  the  trom- 
bone of  one  was  broken,  and  resulting  In 
three  justice  suits ;  the  plaintiff  being  defend- 
ant in  the  last  one.  To  this  complaint  the 
defendant  demurred  because  the  article  on 
Its  face  Is  not  libelous  per  se,  and  the  plain- 
tiff has  failed  to  sufficiently  allege  any  spe- 
cial damages.  The  court  below  sustained  the 
demurrer,  and  the  ruling  of  the  court  in 
sustaining  the  demurrer  la  the  error  assigned 
in  this  appeaL 


auiuBiujj    Buiug   ui.    law    Buiis,    ana    aiao    in- 
volves the  assertion  of  acts  by  Pascone  wbicb 
must  Injure  his  reputation  and  expose  him 
to   public   hatred   and   contempt    The    only 
imputation  against  Pascone  which  can  fair- 
ly be  inferred  as  asserted  In  the  course  of 
the  narrative  published,  la  that  Pascone,  de- 
siring to  help  his  friend  who  bad  been  sued 
In  an  action  of  tort  by  tbe  musician  whose 
trombone  had  been  broken  and  arrested  oa 
mesne  process,  secured  tbe  services  of  an 
attorney  and  Induced  him  to  go  upon  the  bail 
bond,  agreeing  to  hand  over  his  savings-bank 
book  as  guaranty  against  loss ;  and  that  Judg- 
ment having  been  rendered  In  this  suit  for  a 
email  sum  against  the  defendant,  and  tbe 
liability  of.  tbe  attorney  to  pay  this  Judgment 
having  heea  established  In  a  suit  against  bim, 
Pascone  declined  to  reimburse  tbe  attorney 
until  his  liability  to  the  attorney  was  estab- 
lished in  a  suit.     Suit  was  brought  by  the 
attorney,   and  Judgment    recovered   against 
Pascone,  and  the  trial  of  that  suit  on  the  day 
before  the  article  complained  of  was  publish- 
ed was  the  occasion  of  its  publication.     The 
ruling  of  the  trial  court  that  tbe  article  as 
set  forth  In  the  complaint  is  not  libelous  por 
se,  and  that  the  allegation  of  special  dain!i.:;e 
Is   Insufllclent  is  manifestly  correct.    I>ona- 
ghue  V.  Gaffy,  53  Conn.  43,  51,  5  Ati.  704 ;  Id., 
54  Conn.  257,  268,  7  Ati.  552.    The  allegation 
of  special  damage  might  be  sufficient  in  tbe 
case  of  a  false  statement  of  a  plaintiff's  con- 
duct in  connection  with  his  trade  or  business, 
as  where  a  wholesale  merchant  is  falsely  ac- 
cused of  absconding  to  avoid  bis  creditors 
with  Intent  to  defraud  them.    Here  tbe  al- 
leged false  statement  Is  not  a  statement  of 
the  plaintiff's  conduct  in  connection  with  his 
business  of  mason  and  contractor,  bat  Is  a 
statement  of  a  particular  act  unconnected 
with  any  trade  or  business.    Tbe  publica- 
tion of  a  false  statement  that  one  has  In  a 
particular  Instance,  even  without  sufficient 
reason,  refused  to  pay  a  claim  against  him 
until  its  validity  has  been  adjudicated,  is 
certainly  not  actionable  unless  some  particu- 
lar Injury,  directly  resulting  from  tbe  pub- 
lication, Is  alleged. 

There  is  no  error  In  the  Judgment  of  the 
superior  court    The  other  Judges  concurred. 


SMART  V.  HAA8B. 

(Supreme  Court  of  Errors  of  Connecticut, 
March  16,  1907.) 

1,  OuBToics  A.Nn  Ubageb— PLBAOiira — KNowir 
EDGE  OF  Custom. 

In  an  action  by  a  tenant  against  his  land- 
lord to  recover  water  rents  paid  by  plaintiff,  an 
allegation  that  "it  has  for  many  years  been  tbe 
generally  known  and  established  rule  and  prac- 
tice in  said  city,  and  the  generally  knovm  and 
established  general  custom  therem,  •  •  • 
that  such  owner  and  lessor,  and  not  the  tenant 
or  lessee^  should  pay  such  water  rents"— was 
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L    suflicient  averment  of  defendant's  knowledge 
»<  the  coatom. 
S.  SAinc 

In  an  action  by  the  leasee  of  a  hotel  against 
:iia  lessor  to  recover  water  rents  paid  by  plain- 
:iff,  an  allegation  that  it  was  the  cu&tom  that 
:lie  owner  and  lessor,  and  not  the  tenant  or 
essee,  sboold  pay  sncb  water  rents,  was  snffi- 
:ient,  without  specially  alleging  that  the  cnstom 
applied  to  hotel  Doildings. 

Appeal  from  District  Court  of  Waterbury; 
GSeorge  H.  Cowell,  Judge. 

Action  by  John  W.  Smart  against  Loula 
E^.  Haase.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Lnden  F.  Burpee,  for  appellant  Nathaniel 
R.  Bronson,  for  appellee. 

PKR  CURIAM.    The  plaintiff  la  the  lessee 
and  occupant  of  a  hotel  building.     The  de- 
fendant is  the  lessor  and  owner  of  that  build- 
tng.     The  cause  of  action  which  the  com- 
plaint purports  to  state  is  this:    (1)  The  de- 
fendant by  force  of  a  contract  of  lease  as  set 
forth,   made  in  reference  to  the  facts  and 
circumstances  as  set  forth,  Including  'a  local 
cnstom  In  the  city  of  Waterbury  relating  to 
tbe  conduct  of  the  business  of  leasing  and 
renting  buildings,  assumed  a'  legal  duty  to 
the  plaintiff  to  pay  to  the  city  the  rents 
charged  against  tbe  defendant  for  water  fur- 
nished to  his  building,  leased  to  the  plaintiff. 
<2)  The  defendant  refused  to  pay  a  bill  for 
water  used  on  said  premises,  amounting  to 
9250,  which  was  presented  to  him  by  tbe 
olty  on  November  1,  1904.    (3)  By  reason  of 
siicfa  refusal,  the  plaintiff  was  compelled  to 
pay  the  bill  due  from  the  defendant  in  order 
to  prevent  a  great  injury  to  the  plalntifTs 
business  necessarily   Involved  by  continued 
nonpayment  of  the  bill. 

The  complaint  as  first  framed  contained  no 
allegation  of  a  local  custom,  and  the  defend- 
ant demurred  to  tbe  complaint  because  tbe 
facts  alleged  stated  no  cause  of  action.    The 
plaintiff  thereupon  amended  his  complaint  by 
adding  the  following  paragraph:    "It  has  for 
many  years  been  the  generally  known  and 
established  rule  and  practice  In  said  city  and 
the  generally  known  and  established  general 
usage  and  custom  therein  [that  the  city  au- 
thorities should  charge  against  the  owner  and 
lessor  of  leased  premises,   and  not  against 
tbe  tenant  or  lessee,  all  water  rents  for  water 
furnished  to  such  premises,  and  to  hold  him, 
find  not  the  tenant  or  lessee,  liable  for  the 
same,  and]  that  such  owner  and  lessor,  and 
not  the  tenant  or  lessee,  should  pay   such 
water  rents."    The  words  between  the  brack- 
ets In  tbe  above  paragraph  were  struck  out 
l)y  order  of  court    The  defendant  then  re- 
filed  bis  demurrer,  adding  to  the  reasons  of 
demurrer  applicable  to   the  complaint  as  it 
stood  before  the  amendment  three  reasons 
specially  applicable  to  the  complaint  with 
the  amendment.     The  trial  court  erred  in 
sustaining    this    demurrer    pro    forma.      It 
should  have  been  overruled.    It  is  true  that 


the  complaint  did  not  state  a  good  cause 
of  action  without  the  amendment  alleging  a 
cnstom,  but  the  reasons  specified  for  the  in- 
sufficiency of  the  complaint  with  the  amend- 
ment are  not  well  taken.  The  first  Is  that 
the  complaint  does  not  allege  tbe  defendant's 
knowledge  of  the  custom.  We  think  the 
allegation  made  is  sufilcient  In  this  respect. 
The  second  is  that  it  Is  not  alleged  that  the 
custom  applied  to  hotel  buildings.  It  was 
sufficient  to  allege  that  It  applied  to  all  build- 
ings. The  third  Is  a  general  statement  that 
the  custom  alleged  Is  unreasonable,  incon- 
sistent with  public  policy,  and  with  the  prin- 
ciple of  law.  We  cannot  say  that  under 
tbe  amendment  as  it  now  stands  the  plaintiff 
may  not  prove  without  fatal  variance  a 
custom  which  in  connection  with  proof  of 
the  other  facts  alleged  will  constitute  a  cause 
of  action.  The  case  calls  for  a  settlement 
of  the  allegations  of  fact 

There  is  error.  The  judgment  of  tbe  dis- 
trict court  is  reversed,  and  tbe  cause  remand- 
ed for  further  proceedings  according  to  law. 


PBAHNB  V.  COYNE  et  al. 

(Supreme   Court   of   Errors   of   Connecticut 
March  6,  1907.) 

1.  Sai,e8— Conditional   Sales— Nonpatment 

OF     InSTAIXKXNTS  —  FOBFBITUBE  —  PeBSONS 

Entitled — Assignees  of  Seller— Attach- 
ment Cbeditobs  of  Buyeb. 

Where  a  piano,  purchased  on  the  install- 
ment plan,  conditioned  that  the  title  should 
remain  in  the  seller  until  full  payment  was 
taken  from  the  buyer  under  a  Tmt  of  attach- 
ment the  attachment  creditor  on  paying  to  the 
seller  the  portion  of  the  purchase  price  remain- 
ing unpaid,  and  receiving  from  him  an  assign- 
ment of  the  contract  acquired  no  greater  pow- 
er to  enforce  a  forfeiture  than  the  seller  nad, 
and  hence  could  not  enforce  such  forfeiture 
for  nonpayment  of  an  Installment  falling  due 
after  the  assignment  where  at  the  time  that 
the  installment  became  due  he  held  possession 
of  the  piano  simply  as  the  seller's  assignee,  since 
a  material  condition  to  the  right  of  the  seller 
to  compel  payment  of  installments  under  the 
contract  was  that  the  buyer  should  have  the 
possession  and  right  to  use  the  piano. 

2.  Saue. 

Section  834  of  the  General  Statutes  of 
1902  provides  that  any  property  sold  upon 
condition  and  placed  bv  the  vendor  in  the  visible 
possession  of  the  vendee  may  be  attached  and 
sold  or  set  out  on  execution  against  such  vendee, 
subject  to  the  rights  of  the  vendor,  and  that 
the  party  attaching  shall  have  tbe  same  rights 
which  the  vendee  would  have  had  to  tender  to 
the  vendor  performance  of  the  conditions  of 
the  sale.  Held  that,  where  an  attaching  cred- 
itor took  from  the  possession  of  a  buyer,  a 
piano  purchased  on  condition  that  the  title 
should  remain  in  the  bnyer  nntil  full  pay- 
ment, he  could  not  for  his  own  benefit  require 
the  buyer  to  continue  to  perform  the  conditions 
of  the  sale  by  paying  installments  of  the  pur- 
chase price  as  they  fell  due,  bnt  must  himself 
perform  the  conditions  of  tm  sale,  as  the  title 
remained  in  the  seller  until  payment,  and  hence 
payment  by  him  of  the  unpaid  portion  of  the 
purchase  price  did  not  entitle  him  to  enforce  a 
forfeiture  for  failure  of  the  buyer  to  pay  an 
installment  as  it  fell  due,  since  under  the  stat- 
ute he  acquired  only  the  rights  of  the  buyer, 
and  not  of  the  seller. 
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3.  ArrAOHMBNi>—Dissoi.TTTioH— Possession  of 
Phopebty. 

After  the  dissolntion  of  an  attachment  on 
giving  bond,  the  attachment  creditor  has  no 
longer  any  right  to  retain  possession  of  the 
property. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
Tol.  5,  Attachment,  §§  929-936.] 

4.  Appeal — Hahicless    Ebbob — Instbuotionb 
— Damaqes. 

In  a  suit  for  the  value  of  plaintiff's  in- 
terest in  a  piano  taken  under  an  attachment 
and  converteo  by  the  attachment  creditor,  an 
instruction  that  the  rule  of  damages  was  the 
value  of  the  piano  at  the  date  of  the  attach- 
ment instead  of  at  the  date  of  its  dissolution 
was  not  prejudicially  erroneous  in  the  absence 
of  a  showing  that  there  was  a  material  differ- 
ence in  the  value  of  the  piano  on  such  dates. 

5.  Tbovkb  and  Convebsion— Pebsonb  r.TAnr.g 
—Joint  Tobt-Feasobs. 

Where,  in  an  action  against  an  attachment 
creditor  and  the  constable  levying  the  attach- 
ment against  property  in  the  hands  of  a  buyer 
under  a  contract  of  conditional  sale,  defendants 
claimed  the  property  by  virtue  of  an  assign- 
ment to  the  attachment  creditor  from  the  seller, 
and  that  the  property  was  held  by  the  constable 
for  such  assignee  as  his  agent,  on  finding  for 
plaintiff,  the  verdict  was  properly  rendered 
against  both  defendants. 

Appeal  from  District  Court  of  Waterbury ; 
Frederick  M.  Peasley,  Judge. 

Action  by  Emma  Pearne  against  James  J. 
Coyne  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Action  to  recover  the  valne  of  the  plain- 
tiff's Interest  in  a  piano  alleged  to  have  been 
converted  by  the  defendants.  Demurrer  to 
the  complaint  was  overruled  by  the  court  and 
the  case  was  afterwards  tried  to  the  jury. 

George  E.  Beers,  Carl  A.  Mears,  and  Ulysses 
G.  Church,  for  appellants.  Howard  0.  Webb 
and  Jolm  Cassidy,  for  appellee. 

HALL,  J.  This  action  was  commenced  Sep- 
tember 2,  1904.  Upon  the  trial  to  the  jury  In 
Marcli,  1906,  the  plaintiff  offered  evidence  to 
prove  the  following  facts:  On  June  25,  1900, 
the  plaintiff  purchased  of  the  Treat  &  Shep- 
ard  Company,  piano  dealers  of  New  Haven, 
a  piano,  under  a  contract  of  conditional  sale, 
by  the  terms  of  which  the  plaintiff  was  to  pay 
for  it  $325,  $10  upon  delivery  of  the  piano 
and  the  remainder  in  |5  payments  on  the 
25th  of  each  month,  with  Interest  on  over- 
due installments.  She  was  not  to  remove  the 
piano  from  her  then  residence  without  the 
written  consent  of  the  vendors ;  was  to  keep 
It  insnred  for  the  benefit  of  the  vendors ;  and, 
upon  default  in  any  of  said  payments,  was  to 
return  the  piano  to  the  vendors  upon  demand. 
In  default  of  any  payment,  the  entire  pur- 
chase price  was  to  become  due.  at  the  cation 
of  the  vendors,  and  the  vendors  might,  uxton 
such  default,  enter  the  vendee's  premises  and 
remove  the  piano,  and  the  payments  already 
made  were  to  be  considered  as  rental.  Until 
the  purchase  price  was  fully  paid  the  title 
to  the  piano  was  to  remain  in  the  vendors. 
On  June  8,  1904,  while  the  piano  was  in 
the  possession  of  the  plaintiff  under  said  con- 
tract, the  defendant  Coyne  caused  it  to  be 


attached  and  taken  from  her  possession  by 
the  defendant  Carmody,  a  constable,  under 
a  writ  of  attachment  returnable  before  a  jis- 
tlce  of  the  peace  on  June  21,  1904,  In  a  suit 
by  said  Coyne  against  the  plaintiff  and  her 
husband,  demanding  $100  damages.  At  the 
time  of  such  attachment  the  plaintifT  bad  paid 
$230  of  the  purchase  price  of  the  piano ;  the 
last  Installment  due  having  been  paid  Jnne 
2,  1904,  and  that  and  previous  payments  hav- 
ing been  received  by  the  vendors  without 
any  claim  of  forfeiture  or  default  After  the 
attachment  was  made  said  vendors  notified 
the  defendants  that  they  owned  the  piano,  and 
ordered  it  returned  to  the  plaintiff,  and  prom- 
ised the  plaintiff  that  they  would  claim  no 
default  while  the  piano  was  out  of  ber  poe- 
session  under  such  attachment.  Tberen^wn. 
on  July  9,  1904,  the  defendant  Coyne  paid  to 
said  vendors,  the  Treat  &  Shepard  Company, 
$98,  the  balance  due  them  under  said  con- 
tract, and  said  vendors  assigned  to  Coyne 
all  their  right,  title,  and  interest  in  tbe  pianu 
under  said  contract  On  July  30tb  Coyne 
notified  the  plaintiff  that  he  had  rescinded 
the  contract  between  her  and  the  Tendors. 
the  Treat  A  Shepard  Company,  on  account  of 
her  failure  to  pay  the  installment  due  ttiere- 
under  on  the  25th  of  said  July,  and  that  be 
had  taken  the  piano  into  his  possession  as 
his  property,  and  at  the  same  time  notified 
the  defendant  Carmody  to  release  the  attach- 
ment upon  the  piano  and  to  hold  the  piano  as 
Coyne's  agent,  and  Carmody  thereafter  claim- 
ed to  hold  the  piano  as  the  agent  of  Coyne, 
and  free  from  tbe  attachment  On  August  1. 
1904,  the  plaintiff  applied  under  the  statute 
for  the  dissolution  of  the  attachment  on  tbe 
piano  by  the  substitution  of  a  bond,  and  this 
application,  after  a  full  hearing,  was  grant- 
ed, and  a  bond  substituted,  and  the  attach- 
ment on  the  piano  dissolved  on  said  August 
17th.  The  plaintiff  therenpon  offered  to  pay 
the  installments  due,  and  demanded  poesses- 
slon  of  the  piano,  which  the  defendants  re- 
fused. The  plaintiff  sent  to  Coyne  $5  on 
August  22,  1904,  and  $5  on  September  23. 
1904,  which  was  received  by  him  and  not 
returned.  The  plalntifTs  interest  in  the 
piano  has  never  been  appi^lsed  or  sold  on 
execution.  In  so  far  as  the  questions  raised 
by  the  defendants'  demurrer  to  tbe  complaint 
are  concerned,  the  above  are  sabstantlally  tbe 
facts  alleged  in  the  complaint 

The  record  states  that  the  defendants  dalm- 
ed  to  have  shown  at  the  trial  that  on  Jnne 
8,  1904,  they  attached  the  plalntifTs  intere^ 
in  the  piano  under  section  834  of  the  General 
Statutes  of  1902,  and  held  it  under  such  at- 
tachment until  July  9tb  following,  when  the 
Treat  &  Shepard  Company  assigned  tbeir  in- 
terest In  tbe  piano  to  Coyne,  of  which  assign- 
ment notice  was  given  to  the  plaintiff,  and 
that  thereafter  they  held  it  on  account  of 
Coyne's  ownership  of  it  by  such  assignment 
and  by  having  acquired  the  plaintiff's  Inter- 
est by  reason  of  her  forfeiture  tbrou^  her 
failure  to  make  the  payment  due  July  2u. 
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QOl,  and  that  Coyne  attempted  to  return  to 
txe  plaintiff  the  payments  made  by  her  to 
i  m  in  August  and  September,  1904,  but  fall- 
<1  to  do  so.  As  affecting  the  questions  of 
a.w  decisive  of  the  case,  there  is  no  material 
lifference  in  the  facts  as  they  are  claimed  by 
l3c  plaintiff  and  as  they  are  claimed  by  the 
Lefendants. 

Seventeen  of  the  errors  assigned  In  the  ap- 
teal  are  predicated  upon  the  refusal  of  the 
'ourt  to  charge  the  jury  in  accordance  with 
IS  many  written  requests  filed  by  the  defend- 
ints,  some  45  reasons  of  api)eal  are  based 
ipon  the  charge  as  delivered,  and  the  re- 
ualning  19  upon  other  grounds,  including  the 
>verruling  of  the  defendants'  demurrer  to  the 
.-oiuplaiut  and  the  refusal  of  the  court  to 
x>rrect  the  finding.  We  shall  have  occasion 
:o  refer  specifically  to  but  two  or  three  of 
tlie  unnecessarily  numerous  questions  so  pre- 
sented. 

The  defendants'  demurrer  to  the  complaint 
nras  rightly  overruled.  Practically  the  same 
giuestlons  raised  by  the  demurrer  are  con- 
sidered in  discussing  the  case  as  afterward 
presented  upon  the  evidence.  Upon  the  un- 
disputed facts  in  the  case  the  plaintiff  was 
entitled  to  the  possession  of  the  piano  after 
the  defendants'  attaclmient  was  dissolved  on 
August  17,  1904,  unless  by  said  previous  fail- 
ure to  perform  the  conditions  of  the  contract 
of  conditional  sale  she  had  forfeited  that 
right.  In  their  claims  to  the  trial  court  aft- 
er the  evidence  had  been  presented,  and  111 
their  requests  to  charge,  the  only  default  of 
the  plaintiff  under  the  contract  which  the 
defendants  claimed  bad  been  shown  was  her 
failure  to  pay  the  installment  due  on  July  25, 
1904.  It  is  true  that  the  answer  alleges  that 
prior  to  that  date  the  plaintiff  had  broken  the 
contract  by  removing  the  piano,  and  by  fall- 
ing to  keep  It  Insured,  and  by  falling  to  pay 
interest  on  overdue  installments.  But  neith- 
er a  removal  of  the  piano  by  the  plaintiff 
when  changing  her  residence  nor  a  failure  to 
insure  it  are  made  grounds  of  forfeiture  by 
the  contract,  nor  could  the  defendants  com- 
pel a  forfeiture  by  the  plaintiff  of  her  right  to 
keep  possession  and  acquire  title  to  the  piano 
upon  paying  the  balance  of  the  purchase 
price  because  of  any  failure  on  her  part  to 
pay  to  the  original  vendors  any  Installment 
on  the  day  it  fell  due,  or  any  Interest  on  any 
overdue  Installment,  payment  of  which  in- 
stallments on  such  day  had  been  waived  by 
the  vendors.  If,  therefore,  there  ever  w»e 
any  defaults  by  the  plaintiff  previous  to  July 
0th.  It  Is  perfectly  clear  from  the  unquestion- 
ed facts  that  the  defendants  never  had  on 
account  of  such  defaults  any  right  whatever 
to  enforce  against  the  plaintiff  a  forfeiture  of 
her  right  to  acquire  title  to  the  piano  by  pay- 
ing the  balance  due  on  the  piurchase  price. 
The  plaintiff's  alleged  default,  then,  by  rea- 
son of  which  she  is  said  to  have  forfeited  all 
rights  under  the  contract,  was  her  failure  to 
pay  the  July  25th  Installment — not  her  fail- 
ure to  pay  it  to  the  Treat  &  Shepard  Com- 


pany, who  had  before  that  assigned  their  con- 
tract to  the  defendants,  but  her  failure  to 
pay  it  to  the  defendant  Coyne,  or  to  his  agent, 
the  defendant  Carmody — and,  further,  the 
defendants'  claim  that  they  had  the  right  to 
require  the  plaintiff  to  make  the  July  25th 
payment  and  to  enforce  a  forfeiture  against 
her  because  she  failed  to  pay  it  Is  apparently 
based  entirely  upon  their  ownership  of  the 
piano,  and  of  the  vendors'  rights  under  the 
contract  by  virtue  of  the  assignment  of  July 
9,  1904,  and  not  ui)on  any  rights  acquired  b} 
them  under  their  attachment  In  fact,  as  we 
have  said,  the  defendants'  claim  at  the  trial 
was  that  they  held  the  piano  under  the  at- 
tachment only  until  July  9th,  and  thereafter 
only  under  the  assignment 

But  the  defendants  acquired  no  such  rights 
either  under  the  assignment  or  the  attach- 
ment as  enabled  them  to  enforce  a  forfeiture 
of  the  plaintiff's  rights  under  the  contract 
of  sale  by  reason  of  her  failure  to  pay  the 
Installment  of  July  25,  1904.  Regarding  the 
defendants  as  holding  the  piano  after  July 
9th  only  as  assignees  of  the  contract  of  con- 
ditional sale  as  they  say  they  did,  they  had 
no  greater  power  to  enforce  a  forfeiture  of 
the  plaintiff's  rights  than  their  assignors 
would  have  had,  had  there  been  no  assign- 
ment A  very  material  condition  to  the  right 
of  the  vendors  to  compel  payment  of  the 
monthly  Installments  imder  the  contract  was 
that  the  plaintiff  should  have  the  possession 
and  the  right  to  use  the  piano.  If  the  Treat 
&  Shepard  Company  had  taken  the  piano 
from  the  plaintiff  before  any  default  on  her 
part  until  they  had  restored  to  her  the  pos- 
session and  right  of  enjoyment  of  the  prop- 
erty which  she  was  entitled  to  by  the  express 
terms  of  the  agreement,  they  could  not  have 
enforced  a  forfeiture  of  her  rights  because 
of  her  failure  to  pay  future  installments.  To 
enable  the  defendants  as  assignees  to  ex- 
ercise the  rights  given  to  their  assignors  by 
the  contract  assigned,  they  were  required  to 
first  perform  the  duties  imposed  by  the  same 
contract  upon  their  assignors.  While  having 
no  other  Interest  In  the  piano  than  that  of 
assignees  of  the  contract,  they  had  no  right  to 
require  payment  of  the  July  Installment  un- 
til they  had  restored  possession  of  the  piano 
to  the  plaintiff.  But,  If  we  regard  the  at- 
tachment as  In  force  until  It  was  dissolved  In 
August,  neither  Coyne  as  an  attaching  credit- 
or or  as  assignee  of  the  contract  nor  Carmody 
as  an  officer  or  as  Coyne's  agent  possessed  the 
power  to  require  the  plaintiff  to  pay  the  in- 
stallment due  July  2oth,  or  to  enforce  a  for- 
feiture of  the  plaintiffs  rights  under  the  con- 
tract of  sale,  upon  her  failure  to  make  that 
payment,  or  the  right  to  retain  possession  of 
the  piano  after  the  attaclunent  was  dissolved 
in  August 

Section  834  of  the  Oenoral  Statutes  of  1902, 
under  which  the  attachment  was  made,  pro- 
vides tbiu  "any  property  sold  upon  condition 
and  put  by  the  vendor  into  the  visible  t)os- 
sesslon  of  the  vendee    •    •    •    may  be  at- 
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tachlng  or  levying  shall  have  the  same  rights 
which  the  vendee  would  otherwise  have  had 
to  tender  to  the  vendor  performance  of  the 
conditions  of  sale" ;  and  that  "all  parties  de- 
riving title  under  the  execution  shall  succeed 
to  all  the  rights  of  the  vendee  in  relation  to 
such  property."  Under  this  statute  the  at- 
taching creditor  acquires  the  rights  of  the 
vendee,  not  of  the  vendor.  Having  taken  the 
property  from  the  possession  of  the  vendee, 
the  attaching  creditor  cannot  for  his  own 
benefit  require  the  vendee  to  continue  to  per- 
form the  conditions  of  the  sale  by  paying 
either  to  him  or  to  the  vendor  the  instalU 
ments  of  the  purchase  price  as  they  fall  due 
under  the  contract,  even  though  the  vendor, 
who  is  not  a  party  to  the  attachitient,  may  still 
be  able  to  enforce  the  performance  by  the 
vendee  of  such  conditions.  Nor  does  the  stat- 
ute give  to  the  attaching  creditor,  whether  or 
not  he  pays  such  installments  to  the  vendor, 
the  power  given  by  the  contract  of  sale  to  the 
vendor,  of  enforcing  a  forfeiture  of  the  ven- 
dee's rights  on  account  of  the  latter's  failure 
to  make  such  payments.  It  is  the  duty  of  the 
person  attaching  property  sold  on  condition  to 
perform  the  conditions  of  the  sale.  It  is  only 
those  desiring  to  avail  themselves  of  the  privi- 
lege of  performing  the  conditions  of  such 
sales  who  are  permitted  by  the  statute  to 
attach  such  property. 

Tlie  defendant  Coyne,  regarding  him  only 
as  an  attaching  creditor,  performed  and 
doubtless  intended  to  perform  the  conditions 
of  the  sale  to  the  plaintiff  when  on  July  9, 
1904,  he  paid  to  the  Treat  &  Shepard  Com- 
pany, not  only  the  July  25th  Installment,  but 
the  entire  unpaid  balance  of  the  purchase 
price,  and  took  from  them  what  he  claims 
was  an  assignment  to  him  of  ail  their  rights 
under  the  contract  If  by  bis  payment  to 
the  Treat  &  Shepard  Company  he  Is  to  be 
regarded  as  not  having  performed  the  remain- 
ing conditions  of  the  sale,  but  as  having  mere- 
ly purchased  their  interest  in  the  piano  and 
in  the  contract,  with  the  view  of  continuing 
the  attachment  in  force,  be  must  be  presumed 
to  have  performed  the  duties  which,  as  at- 
taching creditor,  he  owed  to  himself  as  as- 
signee, of  paying  the  Installments  of  the  pur- 
chase price  as  they  fell  due.  If  the  attach- 
ment had  been  continued  in  force,  and  the 
piano  sold  on  execution,  Coyne  could  have  ai»- 


chose,  however,  to  abandon  his  attachment,  as 
he  says  he  did,  and  depend  for  the  recovery 
of  the  sum  he  had  paid  the  vendors,  upon 
his  rights  aa  assignee,  he  had  only  the  rights 
of  his  assignors,  namely,  of  restoring  the 
piano  to  the  possession  of  the  vaidee,  and 
enforcing  payment  of  the  installments  as  they 
became  due.  In  accordance  with  the  provisions 
of  the  contract  of  sale.  And,  furthermore, 
if,  upon  .the  plaintiff's  application  under  the 
statute,  the  attachment  of  the  piano  was  dis- 
solved on  the  17th  of  August,  1904,  as  it 
seems  to  be  unquestioned  that  it  was,  and 
a  bond  was  substituted  therefor,  presumably 
of  an  amount  equal  to  the  value  of  the  piano, 
the  defendants  bad  thereafter  no  right  what- 
ever growing  out  of  the  attachment  to  retain 
possession  of  the  piano. 

Of  the  defendants'  claim  that  the  court 
erred  in  Instructing  the  Jury  that  the  rule  of 
damages  was  the  value  of  the  piano  on  June 
8,  1904,  Instead  of  on  the  17th  of  the  follow- 
ing August,  less  the  amount  of  the  payments 
due  dn  It.  it  is  suffldent  to  say  that  It  docs 
not  appear  that  there  was  any  material  dif- 
ference in  the  value  of  the  piano  on  said 
dates. 

Upon  the  facts  as  claimed  by  the  defend- 
ants, Carmody  held  the  piano  as  the  agent 
of  Coyne.  The  verdict  was  therefore  properly 
rendered  against  both  defendants. 

It  would  be  unprofitable  to  discuss,  or  even 
to  state,  the  numerous  questions  which  the 
defendants  made  In  the  trial  court  and  hare 
endeavored  to  present  by  this  appeal.  We 
need  only  say  of  them  that  neither  in  the  rul- 
ings upon  evidence  as  shown  by  Bhchlblt  F, 
which  was  added  to  the  finding  upon  the  a;^ 
pellants'  application  to  rectify,  nor  In  the 
refusals  to  charge  as  requested  by  the  defend- 
ants, nor  in  the  charge  to  the  Jury  as  given, 
do  we  find  any  error  which  entitles  either 
of  the  defendants  to  a  new  trial,  and  that 
upon  the  facts  as  claimed  by  the  defendants 
we  are  satisfied  that  no  materially  different 
conclusion  from  that  complained  of  could 
properly  be  reached  in  the  case,  excepting, 
possibly,  upon  the  question  of  the  value  of 
the  property  at  the  time  of  the  conversion, 
which  was  fairly  submitted  to  the  Jury  upon 
the  confiicting  evidence  upon  that  subject 

There  is  no  error.  The  other  Judges  con- 
curred. 
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SPAniCS  et  al.  t.  ROSS  et  al. 

Court  of  Chancery  of  Nsw  Jersey.     Feb.  6, 
1907.) 

I.  BQinTT— Sttbmission  or  Issuxs  to  Jubt— 

DiBECTiON  or  Verdict. 

When  a  feigned  issue  is  framed  In  equity 
ind  sent  to  a  law  court  for  trial  before  a  jury, 
t  is  proper  for  the  trial  court  to  direct  a  ver- 
lict,  if  the  evidence  justifies  the  peremptory  in- 
itruction  given.. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
'ol.  19,  Equity,  f  812.] 

i.  Masbiaob— Wkioht  or  Evidbnok. 

A  ceremonial  marriage  was  followed  by  16 
rears  cohabitation  and  terminated  only  by  ths 
leath  of  the  husband.  During  that  time  a 
amily  of  children  were  raised  by  the  parties 
o  the  marriage.  These  facts  created  a  power- 
ful presumption  of  the  legality  of  the  marriage. 
Co  have  overcome  this  presumption  sufficiently 
o  have  Justifled  an  instructed  verdict  against 
ts  legality  the  evidence  of  a  prior  marriage 
ihould  have  been  concltuive  in  Its  nature. 

[Ed.  Note.— For  cases  in  jpoint,  see  Cent.  Dig. 
rol.  34,  Marriage,  {§  86,  87.] 

t.    SAUB— PSKSUKPTIONS.      ' 

The  presumption  of  legality  arising  from  a 
teremonial  marriage  followed  by  cohabitation 
>t  the  parties  as  husband  and  wife  is  founded 
>pon  the  motives. which  govern  human  conduct, 
ind  upon  the  policy  of  our  social  system.  The 
■ondnsion  of  illegdity  involves  the  assumption 
bat  the  parties  have  exposed  themselves  to  the 
>enal  consequences  of  illegal  acts  and  operates 
:o  bastardize  their  ofEspring.  The  strength  of 
:be  presumption  increases  with  the  lapse  of 
ime  through  which  the  parties  have  cohabited 
IS  husband  and  wife. 

[Ed.  Note.— For  cases  in  point;  see  Cent  Dig. 
rol.  34,  Marriage,  f  81.] 

I.    SAKB— WXIOHT  OF  EVIDENCK. 

Certain  proofs  offered  of  a  prior  marriage 
ieJd  to  be  insufficient  to  justify  an  instruction 
tgainst  tbe  presumption  of  legality  of  a  subse- 
luent  marriage  followed  by  long  cohabitation. 
(Syllabus  by  the  Court) 

Action  by  Amelia  R.  Sparks  and  others 
igalnst  Charles  S.  Rosa  and  others.  Verdict 
for  complainants,  and  defendants  move  for  a 
lew  trial.    Granted. 

Complainants  filed  a  statutory  bill  to 
inlet  title.  At  the  preliminary  hearing  In 
this  court  complainants  were  found  to  be  in 
peaceable  poBsessIon  of  tbe  land  In  question. 
Defendants  demanded  an  issue  at  law  for  tbe 
trial  of  the  controverted  facts  upon  which 
title  depended  nnder  the  issues  as  framed, 
ind  a  feigned  issue  was  accordingly  awarded 
t>y  this  court.  At  the  trial  before  tbe  law 
30urt  a  verdict  was  rendered  In  favor  of  com- 
plainants (defendants  In  the  feigned  Issue)  by 
lirection  of  the  trial  court,  and  a  motion  for 
a  new  trial  is  now  made  in  this  court  on  tbe 
return  of  tbe  postea  to  tbe  feigned  Issue. 

The  sole  question  for  determination  by  the 
Issue  at  law,  as  framed,  was  whether  tbe 
marriage  which  was  celebrated  between  Ed- 
mund B.  Ross  and  Mary  Cavnaugh  October 
24,  1873,  was  a  lawful  marriage,  or  whether 
>n  that  date,  and  until  his  death,  Edmund  B. 
Ross  was  the  lawful  husband  of  Maria  Moose, 
and  therefore  Incapable  of  marriage  with 
Mary  Cavnaugh.  The  purpose  of  that  issue 
was  to  ascertain  whether  the  children  of  Ed- 
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mnnd  B.  Ross,  bom  to  him  by  Mary  Cav- 
naugh, were  bem  In  lawful  wedlodE.  Hbe 
verdict  Instmcted  by  the  trial  court  was  as 
follows:  "Tou  will  find  for  the  defendants 
that  Edmund  B.  Ross  was,  on  the  24th  day 
of  October,  1878,  the  husband  of  Maria  Moose, 
and  continued  to  be  her  hnsband  until  his 
death,  and  that  the  said  Maria  Moose  is  stlU 
llTlng." 

Tbe  evidence  offered  by  the  plaintifF  in  tbe 
feigned  issue  consisted  of  the  testimony  of 
Mai7  Ross,  formerly  Cavnaugh,  and  two  of 
her  sons,  Clarence  and  Charles,  and  of  one 
Emma  Scull.  Mary  testified  to  her  marriage 
to  Edmund  Ross  October  24,  1878,  at  Brldge- 
boro,  N.  J.,  and  produced  her  marriage  cer- 
tificate, which  was  received  In  evidence  with- 
out objection;  that  she  and  her  husband  re- 
sided together  as  husband  and  wife  from  the 
date  of  her  marriage  until  his  death  July  Itt, 
1888;  that,  except  the  first  year  or  so,  they 
resided,  during  all  of  that  time,  in  South 
Jersey ;  that  nine  children  were  bom  to  them, 
three  of  whom  are  now  living ;  that  she  never 
heard  of  Maria  Moose,  or  of  any  prior  mar- 
riage of  her  husband,  until  about  tbe  time 
of  this  litigation.  Her  two  sons  testified  that 
they  never  beard  of  Maria  Moose  until  this 
litigation.  B/nuna  Scott  testified  to  her 
knowledge  of  Mary  and  Edmund  Hying  to- 
gether as  husband  and  wife  and  having  chil- 
dren. 

The  evidence  offered  by  defendant  in  the 
feigned  Issue  consisted  of,  first,  depositions  of 
Maria  Prehl.  Maria  testified  that  her  maid- 
en name  was  Maria  Moose,  and  that  she  was 
married  to  Edmund  B.  Ross  December  4, 
1862,  at  tbe  home  of  her  parents  near  Bridge- 
port, N.  J.;  that  Edmund  resided  with  her, 
at  her  parents'  home,  until  the  following 
spring,  when  he  went  away,  at  the  invitation 
of  bis  father-in-law,  and  they  never  resided 
together  afterwards;  that  she  saw  Edmund 
but  once  thereafter,  namely,  tn  the  following 
summer,  when  he,  with  a  gentleman  friend 
of  his,  drove  to  the  house  of  her  parents,  but 
did  not  get  out  of  the  wagon;  that  she,  at 
the  time,  was  In  the  garden ;  that  a  child  was 
bom  to  her  October  23,  18^,  named  Joseph, 
who  died  at  10  years  of  age ;  that  she  mar- 
ried Augustus  Prehl  July  21,  1870,  and  then 
knew  that  Edmund  Ross  was  alive ;  that  she 
destroyed  her  first  marriage  certificate  when 
she  remarried.  Arthur  J.  Hendrickson  tes- 
tified that  he  had  known  Maria  from  her 
childhood,  and  that  she  and  Edmund  Ross  re- 
sided together,  at  one  time,  at  the  home  of 
Maria's  parents;  that  he  understood  them  to 
be  married,  but  as  to  how  long  they  lived 
there  together  be  was  imcertaln ;  that  Maria 
had  a  son  named  Charley.  Mary  Adamson 
testified  that  she  knew  Maria  and  E]dmund, 
and  that  some  42  or  43  years  ago  Ejdmund 
stopped  at  her  home  and  said  that  he  was 
married  to  Maria  and  that  he  was  on  his 
way  there;  that  she  knew.  In  a  general  way, 
that  Edmund  resided  with  tbe  Moose  family 
for  a  time,  but  that  she  never  actually  saw 
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"Jacob  Londenslager,  Elder  of  the  M.  B. 
Church,"  certifying  that  he  had  married  !Ed- 
mond  B.  Boss  and  Maria  Moose  December  4, 
1862.  The  certificate  bore  no  date,  but  was 
recorded  July  29,  1864.  A  diary,  shown  to 
have  been  a  diary  of  Jacob  Londenslager, 
now  deceased,  was  offered  and  received  in 
evidence.  This  diary  contains  an  entry  Indi- 
cating that  Jacob  Londenslager  married  these 
parties  on  the  date  named.  George  L.  Dob- 
bins, a  Methodist  minister,  testified  that  in 
the  Methodist  Church  the  word  "elder"  Im- 
ports an  ordained  minister  of  the  gospel. 

Thos.  £3.  French,  for  complainants.  T.  J. 
Middleton  and  J.  J.  Crandall,  for  defendants. 

LEAMINO,  V.  a  (after  stating  the  facts). 
I  have  reached  the  conclusion  that  the  learn- 
ed trial  Judge  erred  In  instmctlng  a  verdict 
at  the  trial  of  the  feigned  issue  In  this  cause. 
There  can  be  no  doubt  of  the  right  and  pro- 
priety of  a  binding  instruction  in  the  trial  of 
a  feigned  issue,  where  the  evidence  justifies 
the  Instruction  given ;  but  the  evidence  must 
be  such  that  a  verdict  contrary  to  the  instruc- 
tion could  not  stand.  The  evidence  against 
which  the  peremptory  Instruction  was  given 
disclosed  a  ceremonial  marriage  followed  by 
a  cohabitation  of  the  parties  as  man  and 
wife  for  over  IS  years,  and  then  terminated 
only  by  the  death  of  the  husband.  During 
that  period  fttey  raised  a  family  of  children 
and,  except  for  the  first  year  or  so,  resided  In 
the  same  general  section  of  tills  state  where 
the  alleged  first  wife  resided.  This  raised 
a  powerful  presumption  of  the  legality  of  the 
marriage  against  which  a  binding  instruction 
could  only  be  properly  given  when  that  pre- 
sumption was  clearly  overcome.  The  power 
of  the  presumption  of  legality  of  such  a  mar- 
riage Is  found  in  the  motives  which  g^>vem 
human  conduct  and  in  the  policy  lying  at  the 
base  of  our  social  system.  The  conclusion  of 
iU^ality  involves  the  assumption  tliat  the 
parties  have  exposed  themselves  to  the  penal 
consequences  of  illegal  acts  and  operates  to 
bastardize  their  offspring.  Their  conduct 
during  the  15  years  was  a  living  declaration 
of  its  legality.  It  Is  manifest  that  the  evl' 
dence  of  a  prior  marriage  should  be  conclu* 
slve  before  such  presumption  of  legality  can 
be  said  to  be  clearly  and  wholly  overthrown. 
Touching  this  presumption  of  legality  the 
text  of  1  Bishop  on  Marriage,  Divorce,  and 
Separation,  |  956,  is  as  follows : 

"Every  intendment  of  the  law  leans  to 
matrimony.  When  a  marriage  has  been 
shown  in  evidence,  whether  regular  or  irregu- 
lar, and  whatever  the  form  of  the  proofs,  the 
law  raises  a  strong  presumption  of  its  legal- 
ity, not  only  casting  the  burden  of  proof  on 
the  party  objecting,  but  requiring  him  through- 
out, in  every  particular,  to  make  plain, 
against  the  constant  pressure  of  this  presump< 


the  strength  of  the  presumption  increases 
with  the  lapse  of  time  through  which  the  par- 
ties are  cohabiting  as  husband  and  wife;  It 
being  for  the  highest  good  of  the  parties,  of 
the  children,  and  of  the  community,  that  all 
Intercourse  between  the  sexes  in  form  matri- 
monial should  be  such  in  fact,  the  law,  when 
administered  by  enlightened  judges,  seises 
upon  all  probabilities,  and  presses  into  its 
service  all  things  else  which  can  help  It,  in 
each  particular  case,  to  sustain  the  marriage, 
and  repel  the  conclusion  of  unlawful  com- 
merce." 

In  United  States  v.  Oreen  (0.  OL)  98  Fed. 
63,  Judge  Shlras  held  that  such  a  presump- 
tion was  not  overcome  by  proof  of  a  prior 
ceremonial  marriage,  unless  it  should  be  also 
proven  affirmatively  that  at  the  time  of  the 
prior  marriage  the  parties  were  free  Cnun 
disabilities  against  a  lawful  marriage. 

The  evidence  offered  to  establish  a  prior 
marriage  is  not,  to  my  mind,  of  snfiSclent 
power  to  so  clearly  overthrow  this  presump- 
tion of  legality  as  to  warrant  the  peremptory 
instruction  givoi.  In  the  absence  of  positive 
evidence  that  "Jacob  Londenslager,  Elder  of 
the  M.  B.  Church,"  was,  In  fact,  at  the  time 
claimed,  a  stated  and  ordained  minister  of 
the  gospel,  the  record  of  marriages  and  the 
diary  offered  in  evidence  carry  but  faint  pro- 
bative force. 

Indeed,  It  is  doubtful  whether  the  marriage 
record  is  admissible  In  evidence  as  a  statu- 
tory record  in  view  of  the  requirement  of  the 
statute  that  the  certificate  be  lodged  with  the 
recording  efflcer  within  six  months  of  the 
date  of  the  marriage,  whereas  the  record  of- 
fered in  evidence  was  made  two  years  after 
the  alleged  marriage.  See  People  v.  Etter, 
81  Mich.  570,  673,  46  N.  W.  1109.  The  testi- 
mony of  the  witnesses  who  were  sworn  bi 
support  of  the  prior  marriage  cannot  proper- 
ly be  said  to  be  of  that  character  which  com- 
mands absolute  acceptance  or  affords  a  con- 
clusive demonstration  ot  the  fact  sought  to 
be  established. 

▲  new  trial  will  be  advised. 


BURREIiL  V.  MIDDLETON  et  nx. 

(Court  ot  Chancery  of  New  Jersey.     Feb.  18, 
1907.) 

1.  BQUITT  —  JlTBISDIOHOlT  —  B<iVTtABhK  ES- 
TATES. 

A  court  ot  equity  will  not  assume  Jaris- 
dlction  to  try  a  controverted  legal  title  to  an 
easement  of  way ;  bat  when  the  substantiTe 
right  which  complainant  seeks  to  enforce  or 
protect  consists  of  an  equitable  estate  in  lands 
a  court  of  equity  has  primary  jurisdiction. 

[Ed.  Note.—For  cases  in  point,  see  Gent  Dig. 
vol.  19,  Equity,  §t  46,  47.] 

2.  Same. 

If  A.  for  a  valuable  consideration,  agreei 
to  bestow  upon  B.  a  right  of  i>ajs8age  over  land 


N.J4 


BUBRELL  T.  IIIDDLBTON. 


979 


of  A^  sach  agreement  operates  to  vest  In  B. 
an  equitable  estate  in  tbe land  of  A.  coeztensWe 
with  the  terms  of  the  agreement,  and  It  la 
within  the  ezclusiTe  jurisdiction  of  a  court  of 
equity  to  enforce  the  execution  of  the  agreement 
by  decree  of  specific  performance,  and  to  protect 
B.  against  the  violauon  of  the  agreement  until 
th«  agreement  shall  have  been  executed  by  the 
delivery  of  the  necessary  assurances  of  legal 
Otle. 

3.  Fbaudb,  Statutb  or  — Bkai,  Fbopkbtt— 
Past  Pebfokuanck. 

The  statute  of  frauds  will  not  operate  as  a 
bar  to  the  enforcement  of  a  parol  agreement 
for  the  sale  of  an  interest  in  land,  if  the  agree- 
naent  has  been  in  part  ];>erformed  in  such  man- 
ner as  to  render  It  a  fraud  upon  the  vendee  to 
permit  the  vendor  to  avail  himself  of  the  stat- 
ute to  avoid  his  agreement.  But  such  parol 
agreements  are  not  favored,  and  must  b«  dear- 
ly proved. 

VEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  ||  287-292.] 

4.  iNJlTKCnON— Pbelikihaby   iNrDNcnoN. 

Preliminary  Injunction  refused  because  ths 
rights  of  complainant  were  not  clear. 

[Ed.  Note.— For  cases  in  point,  see  CSent.  Dig. 
voL  27,  Injunction,  |  306.] 

(Syllabos  by  the  Coort.) 

Action  by  William  B.  M.  Burrell  against 
Idelboume  F.  Mlddleton  and  wife.  Heard 
on  application  for  preliminary  Injmictlon 
on  bill,  answer,  and  affidavits.    Denied. 

The  bill  seeks  to  enjoin  defendants  from 
interfering  with  the  use  by  complainant  of 
tbe  rear  portion  of  defendants'  lots.  The 
use  sought  by  complainant  is  the  right  to  pass 
over  the  rear  portion  of  defendants'  lots  wltb 
teams  in  order  that  complainant  may  have  ao- 
ceas  to  and  from  the  rear  of  bis  own  lot. 
O^he  three  lots  in  question  are  adjacent,  one 
is  owned  by  complainant,  one  by  defendant 
Melbourne  F.  Mlddleton,  and  the  oth»  by 
defendant  Emily  M.  Mlddleton,  the  wife 
of  Melbourne.  To  pass  from  the  rear  of 
complainant's  lots  to  Markley  Place  it  Is 
necessary  to  cross  the  rear  of  the  two  lots 
owned,  as  stated,  by  defendants.  Tbe  right 
claimed  by  complainant  is  based  upon  a  pa- 
rol agreement  alleged  to  have  been  made  by 
defenaants  with  complainant  when  complain- 
ant purchased  his  lot.  Complainant  alleges 
that  he  purchased  his  lot  of  defendant  Mel- 
bourne F.  Mlddleton  believing  that  it,  and 
tbe  two  adjacent  lots  now  in  controversy, 
were  owned  by  the  wife  of  Melbourne,  and 
alleges  that  both  Melbourne  and  his  wife 
agreed,  at  the  time  the  sale  was  consum- 
mated in  June,  1896,  that  If  complainant 
would  pay  the  price  asked  for  the  lot,  they, 
defendants,  would  afford  complainant  a  pas- 
sageway across  the  rear  of  the  two  lots 
owned  by  them  to  enable  complainant  to 
conduct  his  business  as  undertaker  on  tbe 
rear  of  the  lot  he  was  purchasing.  Com- 
plainant alleges  that  the  privilege  of  passage 
across  defendants'  lots  was  one  of  the  In- 
ducements of  his  purchase,  and  that,  with- 
out that  privilege,  he  would  not  have  pur- 
chased at  the  price  by  him  paid  or  at  all. 
Complainant  alleges  tbat  when  title  was 
made  to  bim  be  ascertained  that  the  lot  ha 


wa^  purchasing  was  owned  by  Harriet  M. 
King,  a  sister  of  Mrs.  Mlddleton,  and  titls 
was  then  taken  from  her,  but  tbat  the  agree- 
ment touching  the  passageway  across  tbe 
rear  of  defendants'  lots  was  not  embodied  in 
the  deed  because,  and  only  because,  the 
grantor  had  no  interest  In  the  lots  over 
wblch  tbe  way  was  to  cross.  Complainant 
has  exercised  the  right  claimed  by  him  to 
cross  the  rear  of  defendants'  lots  from  the 
year  1896  until  shortly  prior  to  tbe  filing 
of  tbe  bill,  at  which  time  defendants  denied 
to  complainant  the  right  Complainant  has 
made  valuable  Improvements  In  connection 
with  his  business  on  the  rear  of  his  lot  In 
reliance  ni>on  bis  right  to  cross  defendants' 
lots.  Defendants  answer  and  deny  having 
made  tbe  agreem«it  claimed  by  complain- 
ant. Defendant  Melbourne  F.  Mlddleton 
avers  that  be  had  no  Interest  In  tbe  sale, 
but  was  making  It  for  his  wife's  sister,  and 
that  no  agreement  touching  a  right  of  way 
entered  Into  the  conslderatioa  of  tbe  sale 
or  purchase.  Defendant  Bmlly  M.  Middle- 
ton  denies  ever  having  made  any  agreement 
touching  a  way,  and  denies  ever  having  an- 
thorlied  her  husband  to  do  so  for  her.  De- 
fendant Melbourne  states  that  at  tbe  time 
of  the  sale  he  stated  to  complainant's  father 
that  if  complainant  purchased  the  King  lot 
defendants  would  have  no  serious  objection 
to  his  crossing  the  back  portion  of  the  lots 
of  defendants  as  long  as  defendant  owned 
and  occupied  tbem  This  statement  or  prom- 
ise upon  the  part  of  defendant  Melbourne 
Is  claimed  by  defendants  to  have  been  wholly 
voluntary  ui)on  bis  part,  and  to 'have  in  no 
way  entered  Into  tbe  terms  or  consideration 
of  the  sale. 

The  present  application  is  for  a  prelimin- 
ary Injunction,  and  has  been  beard  on  bill, 
answer,  and  affidavits. 

B.  A.  Armstrong,  for  complainant  J.  W. 
Wescott,  for  defendants. 

liBAMING,  v.  O.  (after  stating  tbe  facts). 
This  court  will  not  assume  Jurisdiction  to  tiy 
a  controverted  I^cal  title  to  an  easement  of 
way.  Todd  v.  Staats,  QO  N.  J.  Eq.  607,  46 
AtL  646.  But  where  the  substantive  right 
which  complainant  seeks  to  enforce  or  pro- 
tect consists  of  an  equitable  estate  in  lands 
this  court  has  primary  Jurisdiction.  The 
right  wblcb  complainant  bere  seeks  to  en- 
force is  of  tbe  nature  last  stated.  If  defend- 
ants, for  a  valuable  consideration,  agreed 
to  bestow  upon  complainant  a  right  of  pas- 
sage over  the  land  of  defendants,  that  agree- 
ment operated  to  vest  in  complainant  an 
equitable  estate  in  the  land  of  defendants 
coextensive  wltb  the  terms  of  tbe  agreement, 
and  It  Is  within  the  exclusive  jurisdiction  of 
this  court  to  enforce  the  execution  of  the 
agreement  by  decree  of  specific  performance^ 
and  to  protect  complainant  against  the  vio- 
lation of  the  agreement  until  tbe  agreement 
shall  have  been  executed  by  the  delivery  of 
the  necessary  assurances  of  legal  title.    The 
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In  such  maimer  as  to  render  It  a  fraud  up- 
on the  vendee  to  permit  the  vendor  to  avail 
himself  of  the  statute  to  avoid  his  agree- 
ment Bat  snch  parol  agreonents  are  not 
favored,  and  must  be  clearly  proved.  Vree- 
land  V.  Vreeland,  BS  N.  3.  Eq.  387,  32  Atl.  8. 
I  am  unable,  In  view  of  the  dentals  contained 
in  the  answer  and  the  scope  of  the  affidavits 
filed  by  the  defendants,  to  regard  the  rights 
of  complainant  as  established  with  that 
clearness  which  is  necessary  to  warrant  the 
Issuance  of  a  preliminary  injunction.  It 
may  also  be  observed  that  a  denial  of  the 
preliminary  writ  will  not,  in  this  case,  oc- 
casion irreparable  injury  to  complainant 
Should  defendants  hereafter  deny  to  com- 
plainant the  use  of  the  way,  and  complain- 
ant's right  be  established  at  final  hearing, 
such  damages  as  complainant  may  suffer 
in  the  interim  may  be  easily  measured  and 
recovered  at  law. 

The  order  to   alxrw   cause   will  be  dis- 
charged, with  costs. 


OAMDBN  SAFE  DEPOSIT  ft  THUST  00. 

V.  CITIZENS'  ICE  &  COLD  STOH- 

AQB  GO.  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  7,  1907.) 

MOBTOAOES— FOBEOLOSUBE— DeTEKSXS. 

Where  a  receiver  of  an  insolvent  incorpora- 
tion was  authorized  to  sell  certain  premises  be- 
longing to  the  corporation  subject  to  a  certain 
mortgage,  at  a  price  which  had  been  offered  the 
receiver,  thereafter,  in  a  suit  to  foreclose  the 
mortgage,  the  purchaser  could  not  defend  on  a 
ground  that  the  mortgage  was  ultra  vires,  and 
that  if  not  absolutely  void,  it  was  a  valid  secur- 
ity only  to  the  extent  of  the  amount  which  had 
actually  been  received  for  the  bonds  secured  by 
the  mortgage,  wliich  bonds  were  sold  for  less 
than  their  face. 

Appeal  from  Court  of  Chancery. 

Bill  by  the  Camden  Safe  Deposit  ft  Trust 
Company  against  the  Citizens'  Ice  &  Cold 
Storage  Company,  In  which  the  Pennsylvania 
Iron  Worlu  Company  intervened  to  foreclose 
a  mortgage  given  by  defendants  to  complain- 
ant From  a  decree  (61  Atl.  529)  foreclosing 
the  mortgage  and  holding  that  certain  de- 
fenses were  not  open  to  intervener,  it  ap- 
peals.   AfSrmed. 

Norman  Grey,  for  appellant  George  Rey- 
nolds, for  respondent. 

GUMMERE,  C.  J.  The  bill  in  this  case 
was  filed  to  foreclose  a  mortgage  given  by  the 
Citizens'  Ice  &  Cold  Storage  Company  to  the 
Camden.  Safe  Deposit  &  Trust  Company,  as 
trustee,  to  secure  the  payment  of  40  bonds 
made  by  the  Citizens'  Ice  &  Cold  Storage  Com- 
pany, of  $1,000  each.  To  this  bill  the  defend- 
ant the  Pennsylvania  Iron  Works  Company 
interposed  two  defenses:  First,  that  the 
moi-tgage  was  ultra  vires,  and  therefore  in- 


the  mortgage.  If  not  absolutely  void,  is  a 
valid  security  only  to  the  extent  of  the 
amount  actually  received  for  the  l)onds.  It 
was  held  by  the  Court  of  Chancery  that  these 
defenses  were  not  open  to  it  ai^  a  decree 
was  entered  for  the  full  amount  of  the  prin- 
cipal which  the  mortgage  purported  to  se- 
cure, less  $8,000,  which  liad  been  paid  on  ac- 
count thereof,  together  with  the  Interest  due 
thereon.  From  this  decree  the  Pennsylvania 
Iron  Works  Company  have  appealed. 

The  material  facts  necessary  to  be  con- 
sidered upon  this  appeal  are  as  follows: 
Some  years  after  the  giving  of  the  mortgage 
In  suit  the  Citizens'  Ice  &  Cold  Storage  Com- 
pany became  Insolvent  <u^  went  into  the 
hands  of  a  receiver.  There  were  at  that 
time  other  liens  upon  the  mortgaged  premises, 
each  of  which  was  of  later  date  than  the 
complainant's  mortgage.  A  controversy  hav- 
ing arisen  In  the  insolvency  proceedings  as  to 
the  validity  of  these  subsequent  liens,  an 
order  was  made  by  the  Court  of  CSianceiy 
directing  the  receiver  to  sell  the  mortgaged 
premises  "free  and  clear  of  all  liens  and  in- 
cumbrances, excepting  only  that  said  proper- 
ty be  sold  subject  to  the  lien  and  Incumbrance 
of  the  complainant's  mortgage.  The  re- 
ceiver thereupon  offered  the  premises  for  sale 
at  public  auction  upon  the  terms  q>ecified  in 
the  (Hrder,  but  failed  to  receive  a  satisfactory 
bid.  The  Pennsylvania  Iron  Works  Com- 
pany then  submitted  to  the  receiver  a  written 
offer  to  purchase  the  property  for  the  sum 
of  $25,000,  "free  and  clear  of  incumbrances 
as  set  out  in  the  order  for  sale,  subject  only 
to  the  first  mortgage  held  by  the  Obmden 
Safe  Deposit  &  Trust  (Jompany,  trustee." 
This  offer  was  submitted  by  the  receiver  to 
th«  Chancellor,  who  thereupon  directed  the 
property  to  again  be  put  up  for  sale  at  public 
auction,  and  fixed  the  Tq)set  price  at  $25,000. 
This  latter  order  was  executed  by  the  receiv- 
er and  the  property  was  struck  off  and  sold 
to  the  Pennsylvania  Iron  Works  Company 
for  the  sum  of  $25,000,  "subject  to  the  lien 
and  incumbrance"  of  the  complainant's  mort- 
gage, "and  to  the  balance  of  principal  and 
Interest  that  may  be  due  and  that  may  grow 
'due  thereon." 

It  is  apparent  from  the  facts  recited  that 
the  parties  Interested  in  the  Insolvency  pro- 
'ceeding,  Including  those  creditors  who  held 
Hens  subsequent  in  date  to  the  complainant's 
mortgage,  united  in  conceding  the  validity 
of  that  Instrument  and  the  right  of  the  com- 
plainant to  enforce  it  for  its  full  amount  1ms 
such  sums  as  had  been  paid  upon  the  princi- 
pal. It  is  equally  apparent  that  the  Penn- 
sylvania Iron  Works  (Jompeny  by  purchasing 
the  premises  subject  to  the  complainant's 
mortgage  got  them  for  a  sum  less,  by  Just  the 
amount  of  the  mortgage,  than  it  would  have 
done  if  the  sale  had  been  made  free  from  its 
lien,  and  reduced  by  this  amount  the  sum 


To  repeat,  In  substance,  what  was  satd  by 
Beasley,  C.  J.,  speaking  for  this  court  In 
Warwick  t.  Dawes,  26  N.  J.  Bq.  666,  a  casa 
abnoBt  Identical  In  Its  legal  aspect  with  tbat 
now  before  us:  If  the  purchaser  can  succeed 
In  Its  defenses  against  this  mortgage.  It  Is 
painfully  obvious  that  it  Is  allowed  to  violate 
the  condition  upon  which  It  acquired  the 
property,  as  such  condition  was  understood 
and  consented  to  by  It,  and  by  all  the  other 
parties  interested.  By  the  repudiation  of  this 
security  it  is  not  the  mortgagor,  nor  Its  cred- 
itors for  whose  account  the  sale  was  directed 
to  be  made,  who  are  benefited,  but  the  pur- 
chaser, and  this  to  the  loss  of  those  creditors 
whose  claims  remain  partly  unsatisfied  by 
reason  of  the  fact  that  the  sum  produced  by 
the  sale  under  the  condition  stated  was  In- 
snflScient  to  pay  them  in  full.  Nothing  can 
be  more  Inequitable  than  the  claim  of  this 
purchaser.  It  asks  the  court  to  help  it  vio- 
late the  fair  understanding  on  which  the  sale 
was  made  and  its  own  express  promise  in 
order  that  it  may  retain  money  which  does 
not  of  right  belong  to  It,  and  for  which  it 
has  given  absolutely  nothing  in  the  way  of 
consideration.  In  our  opinion  the  drcum- 
stances  under  which  the  sale  was  made  pre- 
clude the  appellant  from  maintaining  success- 
fully so  unfair  a  position. 

The  decree  under  review   should  be  af- 
fltmed. 


DEIVBR-HARRIS  WIRB  CO.  t.  tOtlYBR. 

(Court  of  Brrors  and  Appeals  of  New  Jersey. 
Maich  4,  1907.) 

COWTBACTS— PEBFOKMANCB — StTMlCIENOT. 

Where  a  contract  between  complainant  and 
defendant  provided  that  defendant  should  make 
no  sale  of  any  wire  product  resultine  from  ex- 
iwrimenta  by  him  until  he  should  have  given 
complainant  an  opportunity  to  decide  whether 
it  would  nndertake  the  manufacture  of  snch 
prodact,  complainant,  before  deciding  to  ap- 
prove or  disapprove  of  a  prodact  was  entitled, 
not  merely  to  receive  it  In  the  shape  of  wire, 
but  also  entitled  to  know  the  ingredients  witii 
their  proportions  and  the  formula  for  their 
combination. 

Appeal  from  Court  of  Chancery. 

Suit  by  the  Driver-Harris  Wire  Company 
against  Wilbur  B.  Driver.  From  a  decree 
In  favor  of  complainant  (62  Atl.  461),  defend- 
ant appeals.     Affirmed. 

Woodruff  &  Stevens,  for  appellant  Ed- 
ward A.  &  William  T.  Day,  for  respondent. 

RXTEiD,  3.  We  agree  with  the  condnstons 
of  the  learned  vice  chancellor  that  the  com- 
plainant, before  deciding  to  approve  or  dls- 
approve  of  the  products  and  methods  of  the 
invention  or  discovery  submitted  to  it  by 
the  defendant,  is  entitled,  not  merely  to  re- 
ceive the  product  In  the  shape  of  wire,  but 
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under  the  laws  of  the  state  of  Colorado, 
against  certain  of  the  stockholders  of  that 
corporation  who  reside  in  this  state,  to  en- 
force against  them  a  liability  imposed  by  the 
following  provision  of  the  statute  of  Colora- 
do: "Stockholders  In  banks,  savings  banks, 
trust,  deposit  and  security  associations,  shall 
be  held  Indlvldnaliy  responsible  for  debts, 
contracts  and  engagements  of  such  associa- 
tions, in  double  the  amount  of  the  par  value 
of  the  stock  owned  by  them  respectively." 
The  prayer  of  the  bill  is  that  the  several  de- 
fendants may  be  decreed  to  pay  to  each  of  the 
complainants  certain  specified  sums  of  money ; 
the  sums  specified  being  double  the  par  value 
Of  the  stock  owned  by  them,  respectively.  De- 
murrers having  been  filed  by  the  several  de- 
fendants and  argument  having  been  heard 
thereon,  it  was  ordered  that  the  demurrers 
do  stand.  Complainants  am)eal  from  this 
order. 

The  only  ground  upon  which  it  Is  contend- 
ed before  us  the  bill  should  have  been  retain- 
ed Is  that  the  Court  of  Chancery  should  have 
assumed  Jurisdiction  for  the  purpose  of  pre- 
venting a  multiplicity  of  suits  at  law.  This 
ground  was  urned  before  and  considered 
by  the  learned  Vice  Chancellor  and  declared 
by  bim  to  be  without  merit  for  reasons  stated 
In  the  (Vlaion  whldti  be  filed  in  the  court  be- 
low. We  concur  in  his  conclusion,  and  In  the 
reasons  which  led  bIm  to  It  From  the  al- 
legations of  the  bill  it  appears  that  each 
one  of  these  complainants  (several  hundred 
In  number)  has  a  separate  and  independent 
claim  against  the  several  defendants.  The 
adjudication  of  the  validity  of  one  of  them 
will  settle  nothing  with  relation  to  the  others. 
Each  one  stands  upon  its  own  merits,  and 
against  each  of  them  the  defendants  are  en- 
titled to  make  a  separate  defense.  There 
must  be  something  more  than  the  mere  fact 
that  two  or  more  parties  are  jointly  and 
severally  Indebted  to  a  large  number  of  cred- 
itors, whose  claims  are  entirely  Independent 
of  each  other,  to  Justify  a  court  of  equity 
In  assuming  jurisdiction  to  try  and  deter- 
mine rights  which  are  purely  legal  In  their 
character. 

The  order  appealed  from  must  be  affirmed. 


SEASTRBAM  et  al.  v.  NEW  JERSEY  EX- 
HIBITION CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  7.  1907.) 

1.  Contempt— Deikbionatioxi—Revikw. 

A  decree  of  the  Coart  of  Chancery  adjadg- 
Ing  one  guilty  of  contempt  of  that  court  In  at- 
temptinx  to  improperly  inflnenoe  the  due  admin- 
istration of  justice  therein  rendered  in  proceed- 
ings Instituted  solely  for  the  purpose  of  punish- 
ing him  for  contempt  is  not  reviewable  except 
for  want  of  jurisdiction  in  the  conrt. 

rEd.  Note.— For  cases  In  point,  see  CSent  Dig. 
VOL  10.  ConUmpt.  |  213.] 


to  appear  in  court  at  a  time  specified  and  aho^ 
canse  why  they  ahonld  not  be  adjudged  guilty. 
The  order  was  baaed  on  affidavits  setting  forOx 
the  acts  charged  aa  contempt  consisting  of  an 
attempt  to  improperly  influence  the  administra- 
tion of  justice  in  such  conrt.  The  order  and 
affidavits  were  served  on  them.  On  the  retnm 
day,  proofs  were  taken  on  the  charges  and  in 
defense  thereof.  Held  that,  as  the  persons  were 
informed  of  the  charges  and  were  afforded  an 
opportunity  to  meet  them,  the  court  had  Juris- 
diction of  the  proceeding. 

3.  Saw— Hkabino — ExAiaRATiON  or  Aooxrs- 

ED  PKBBOR. 

Where  onl  charged  with  contempt  of  conrt 
voluntarily  oifered  himself  as  a  witness  on 
the  hearing,  and  was  examined  by  his  coansiel. 
and  snbmltted  without  objection  to  cross-ex- 
amination by  counsel  appointed  by  the  conrt 
to  prosecute  the  charge  against  him,  he  could 
not  urge  that  the  conrt  subjected  bim  to  ex- 
amlnanon  and  cross-examination  without  au- 
thority. 

4.  Sams. 

A  vies  chancellor  has  authority  as  a  master 
of  the  CV>urt  of  Chancery  to  take  testimony  of 
witnesses  produced  before  him  in  a  proceeding 
to  punish  one  for  contempt  of  tlie  Ooort  of 
Chucery,  and  submit  the  sane  to  Out  chancel- 
lor for  aqjudication. 

Appeal  from  Chancery  Court 

Snit  for  injunction  by  August  Seastream 
and  others  against  the  New  Jersey  Exhibition 
Company.  From  a  decree  of  the  Court  of 
Chancery  (61  Atl.  1041)  adjudging  complain- 
ants Seastream  and  others  guilty  of  contempt 
of  court  for  attempting  to  improperly  influ- 
ence the  administration  of  justice,  tbey  ap- 
peal.  Affirmed. 

Warren  Dixon,  for  appellants.  Frank  P. 
McDermott  and  Robert  H.  McCarter,  Atty. 
Gen.,  for  respondents. 

OTTMMERE,  G.  J.  The  appeal  In  the  pres- 
ent case  is  from  a  decree  in  chancery  adjudg- 
ing the  appellants  guilty  of  contempt  of  that 
court  in  attempting  to  improperly  Influence 
the  due  administration  of  justice  therein  in 
the  above-stated  cause,  and  imposhig  upon 
each  of  them  a  flue  of  a  specified  amount 
Two  reasons  are  assigned  for  reversing  the 
decree,  first  that  the  C!ourt  of  Chancery  was 
without  Jurisdiction  to  make  it;  and,  asc- 
end, that  It  was  not  Justified  by  the  proofs 
submitted  to  the  court 

The  second  ground  cannot  lie  availed  of  on 
appeal.  The  proceeding  was  Inatltnted  sole- 
ly for  the  purpose  of  punishing  the  alleged 
contemners,  to  vindicate  the  dignity  and  au- 
thority of  the  court  Such  a  proceeding  la 
not  reviewable  by  an  appellate  tribunal,  ex- 
cept for  lack  of  jurisdiction  In  the  conrt  in 
which  the  proceeding  Is  had.  Dodd  t.  Dna, 
40  N.  J.  Eq.  714,  6  Atl.  155 ;  Frank  t.  Her- 
old,  64  N.  J.  Eq.  871,  61  Atl.  774. 

Turning  to  the  consideration  of  tl>e  other 
reason  assigned  for  a  reversal  of  the  decree — 
namely,  lack  of  jurisdiction — It  needs  no  ar- 
gument to  demonstrate  that  the  Court  of 
Chancery  lias  Jurisdiction  to  investigate  aa 


they  are  proved  to  be  gnllty.  In  fact.  It  Is 
not  contended  otherwise  by  the  appellants. 
The  principal  ground  upon  which  they  assert 
lack  of  Jurisdiction  Is  that  they  were  never 
Informed  of  the  specific  charge  made  against 
them,  nor  afforded  an  opportunity  to  meet  It. 
Our  examination  of  the  case  satisfies  us 
that  the  fact  Is  otherwise.  The  proceeding 
was  begun  by  an  order  which  directed  the 
several  appellants  to  appear  In  court  at  a 
time  specified,  and  show-  cause  why  they,  or 
some  of  them,  should  not  be  adjudged  guilty 
of  contempt  In  attempting  to  Improperly  In- 
fluence the  due  administration  of  Justice  In 
the  above-cited  cause.  This  order  was  based 
np<m  affidavits  which  plainly  set  forth  the 
acts  charged  against  them.  Both  the  order, 
and  the  affidavits  upon  which  It  was  found- 
ed, were  served  on  each  of  the  appellants. 
Upon  the  return  day  of  the  order  proofs  were 
taken  before  one  of  the  vice  chancellors  In 
substantiation  of  the  facts  set  forth  In  the 
affidavits,  and  afterward  the  appellants  sub- 
mitted testimony  In  denial  of  those  facts.  It 
Is  difficult  to  conceive  how  a  more  complete 
opportanlly  could  have  been  aflforded  them  of 
knowing  the  exact  nature  of  the  cliarge 
against  them,  and  of  meeting  it 

It  is  further  asserted  that  the  proceed- 
ing was  coram  non  Judlce,  "because  the  ac- 
cused appellants  were  not  called  before  the 
Court  of  diancery  to  respond,  but  were 
brought  before  his  honor,  Vice  Chancellor 
Pitney,  who  subjected  them  to  examination 
and  cross-examination  without  authority." 
This  assertion,  like  the  preceding  one,  is 
not  Iwme  out  by  the  fact  It  is  true  that 
upon  the  return  day  of  the  order  the  chan- 
cellor himself  was  not  present  in  court,  and 
that  Vice  Chancellor  Pitney  sat  in  his  stead. 
It  Is  also  true  that  the  testimony  In  support 
of,  and  in  contravention  of,  the  charges 
which  were  the  subject-matter  of  the  pro- 
ceeding, was  takok  before  him.  It  is  not 
true,  however,  that  the  learned  vice  chancel- 
lor subjected  the  appellants  to  examination 
and  cross-ocamlnatlon  without  authority. 
They,  each  of  them,  offered  themselves  as 
witnesses  in  their  own  behalf,  voluntarily, 
and  were  examined  by  their  respective  coun- 
seL  Tliey  submitted  themselves,  without  ob- 
jection, to  cross-examination  at  the  hands  of 
counsel  appointed  by  the  court  to  prosecute 
the  charges  against  them.  Evm  if  It  be  as- 
sumed, as  argued  by  counsel  for  the  appel- 
lants, that  the  learned  vice  chancellor  was 
without  power  to  hear  and  determine  the  sub- 
ject-matter of  the  Investigation  (although  we 
incline  to  the  view  that  such  assumption  Is 
unwarranted),  he,  nevertheless,  had  full  au- 
tlwrlty,  as  a  master  of  court,  to  take  the 
testimony  of  the  witnesses  produced  before 
him,  for  the  purpose  of  having  It  transcribed 
and  submitted  to  the  chancellor  for  his  con- 
sideration and  adjudication.     And  this,  in 


ter  of  the  alleged  contempt  of  the  appellants, 
he  submitted  the  whole  of  the  testimony  tak- 
en before  him  to  the  chancellor  himself,  and 
the  latter  officer,  after  an  Independent  exam- 
ination of  that  testimony,  and  upon  his  own 
Judgment  without  advice  from  the  vice  chan- 
cellor, made  the  decree  appealed  from.  Ilie 
legality  of  such  a  course  of  proceeding  seems 
to  us  too  plain  to  be  questioned. 
The  decree  appealed  from  will  be  affirmed. 


WILSON  T.  TBRET  et  aL 

(Coart  of  E^Ton  and  Appeals  of  New  Jersey. 
Mardi  7,  1907.) 

BVIDENOt— SXLT-SZRVINO     DECLARATIONS. 

In  a  salt  to  have  a  deed  executed  by  a  hus- 
band to  his  wife,  since  deceased,  through  a  third 
person,  declared  a  mortgage,  entries  In  the  pri- 
vate diary  of  the  wife  showing  that  the  deed 
waa  an  absolute  conveyance  were  inadmissible 
In  favor  of  those  claiming  in  her  right. 

[Va.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  20,  Evidence,  {|  106S-1104.] 

Appeal  from  Court  of  Chancery. 

Suit  by  Frederick  B.  Wilson  against  QeoT- 
giana  B.  Terry  and  others.  From  a  decree 
in  chancery  dlsmiaslng  the  bill  (62  AtL  SIO), 
complainant  appeals.    Affirmed. 

Robert  H.  McCarter,  Frank  Dnrand,  and 
David  Harvey,  Jr.,  for  appellant.  Gilbert 
Collins  and  James  D.  Carton,  for  respondents. 

PER  CURIAM.  This  is  an  appeal  from  a 
decree  advised  by  Emery,  V.  C,  dismissing 
the  bill  of  the  appellant  the  object  of  which 
was  to  have  a  deed  for  certain  premises  In 
Asbury  Park  made  by  him  through  an  Inter- 
mediary to  his  wife  (who  died  prior  to  the 
filing  of  the  bill)  adjudged  to  be  a  mortgage. 
Our  examination  of  the  case  leads  us  to  the 
conclusion  that  the  decree  should  be  affirmed. 
The  opinion  of  the  learned  Vice  Chancellor 
contains  so  thorough  and  accurate  an  analy- 
sis of  the  testimony,  and  so  full  a  statement 
of  the  reasons  which  led  him  to  his  conclu- 
sion, and  those  reasons,  with  the  exception  of 
one  hereafter  mentioned,  aro,  In  our  view  of 
the  case,  so  plainly  sound,  that  we  would  be 
content  to  rest  our  affirmance  upon  that  opin- 
ion were  It  not  for  the  fact  that  as  we  con- 
ceive, certain  evidence  offered  by  the  defend- 
ants was  erroneously  admitted,  and  that  evi- 
dence received  consideration  in  the  opinion 
and  was  one  of  the  reasons  upon  which  the 
conclusion  of  the  learned  Vice  Chancellor  was 
rested.  The  evidence  referred  to  consisted  of 
entries  contained  In  the  private  diary  of  the 
deceased  wife,  which,  it  was  considered  by 
the  Vice  Chancellor,  tended  to  show  that 
the  deed  which  the  appellant  sought  to  have 
declared  to  be  a  mortgage  was,  in  fact  what 
It  purported  to  be  on  Its  face,  viz.,  an  abso- 
lute conveyance.  If  the  bill  of  complaint  had 
been  filed  against  the  wife  during  ber  life. 
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clearly  these  entries  would  have  bad  no  pro- 
bative force  against  her  hnaband.  They  seem 
to  us  equally  objectionable  ax  evidence  in 
favor  of  those  who  claim  in  her  right. 

But,  excluding  these  entries  from  consid- 
eration, the  other  facts  discussed  in  the  opin- 
ion of  the  Vice  Chancellor  amply  support  his 
conclusion  that  the  appellant  failed  to  make 
out  a  case  which  entitled  him  to  the  relief 
prayed  for. 


TRBWIN,  County  Collector,  v.  SHUKTS,  Col- 
lector of  Taxes,  et  al. 
(Supreme  Court  of  New  Jersey.    Feb.  19,  1907.) 

1.  Taxation  —  Disposition  ov  Taxes  Col- 
lected— Duty  o*  I^ocal  Authokities. 

Section  41  of  the  act  approved  April  8, 
1903  (P.  L.  p.  420),  makes  it  the  duty  of  a 
borouKh  collector  of  taxes,  on  or  before  the  22d 
day  of  December  in  each  year,  out  of  the  first 
money  collected,  to  pay  to  the  county  collector 
the  state  and  county  taxes  required  to  be  as- 
sessed in  tiis  taxing  district. 

2.  MANDAinrs— Subject  or  Relief— Aois  or 
Municipalities— Patment  or  Taxes. 

A  peremptory  mandamus  will  issue  for  the 
payment  of  state  and  county  taxes  by  a  borouxh 
where  it  has  collected  sufficient  moneys  for  t>or- 
ouph,  countv.  and  state  purposes  to  pay  such 
state  and  county  taxes. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Din. 
vol.  33,   Mandamus,  f  255.] 

3.  Same— Defenses. 

The  fact  that  the  legality  of  certain  as- 
sessments of  taxes  by  the  borouch  is  under  re- 
view by  certiorari  proceedinxs  in  ttiis  court  is 
no  defense  on  an  application  for  mandamus  to 
compel  the  borough  to  pay  over  the  state  and 
county  taxes. 

4.  Saiib— FziBTENCK  or  Othbb  Bjeicbdt. 

The  fact  that  section  63  of  the  act  of 
1903  (P.  L.  p.  435)  provides  that  "an  action 
may  be  maintained  by  the  county  collector 
against  any  taxing  district  to  recover  taxes  due 
from  the  taxing  district"  does  not  exclude  the 
remedy  by  mandamus  against  the  taxing  district 
to  compel  payment  out  of  "the  first  money 
collected." 

red.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Mandamus,  g  36.] 

(Syllabus  by  the  Court) 

Action  by  William  E.  Trewln,  county  col- 
lector of  the  county  of  Himterdon,  against 
Peter  B.  Sburts,  collector  of  taxes  of  borough 
of  Junction,  and  the  common  council  of  the 
borough  of  Junction.  Heard  on  rule  to  show 
cause  why  a  writ  of  mandamus  should  not 
issue.  Peremptory  writ  of  mandamus  is- 
sued. 

Argued  February  Term,  1907,  before  REED 
and  TRENCHARD,  JJ. 

H.  L.  Stout,  for  relator.  Willard  C.  Par- 
ker, for  respondents. 

TRENCHARD,  J.  This  is  a  rule  to  show 
cause  why  a  writ  of  mandamus  should  not 
Issue  commanding  Peter  S.  Sburts,  collector 
of  taxes  of  the  borough  of  Junction,  and  the 
common  council  of  the  borough  of  Junction, 
the  respondents,  to  pay  over  all  county  and 
state  school  taxes  levied  upon  the  borough 
t  Junction  unto  William  E.  Trewln,  county 


collector  ot  the  county  of  Hunterdon,  the 
relator. 

From  the  evldoice  tt  appears  tbat  in  the 
year  190S  the  coilectw  of  the  borough  of 
Junction  added  to  the  borough  assessor's  li»t 
of  taxes  an  assessment  of  $300,000  upon  cosl 
in  storage  in  the  borough,  and  belonging  to 
the  Lehigh  &  Wllkesbarre  Coal  Compan;. 
That  company  took  a  certiorari  of  tliat  u- 
sessment  to  this  court,  alleging  that  the  coal 
was  simply  in  transit  in  Interstate  commerce, 
and  hence  not  liable  to  taxation.  The  certio- 
rari is  now  pending  in  this  court.  In  1906  tli« 
borough  assessor  made  no  assessment  upon 
the  said  coal  company's  coal,  but  the  oouniy 
board  of  taxation  added  to  lUs  assessment 
$3(X),000  for  the  coal  company's  coal  in  stor- 
age In  the  borough.  The  coal  company  re- 
fused to  pay  the  tax  on  that  $300,000  and  tlie 
iMrough  collector  Is  awaiting  the  decision  of 
this  court  In  the  certiorari  proceedings  to  as- 
certain whether  that  coal  Is  taxable  and  the 
tax  collectible.  The  collector  sent  to  the  coun- 
ty collector  the  tax  due  the  county  and  the 
state  school  fund  on  all  the  assessed  property 
in  the  borough  for  the  year  1906,  except  od!; 
on  this  $300,000,  the  taxable  character  of 
which  is  now  in  litigation.  The  county  coUeo 
tor  refused  to  receive  any  payment  that  did 
not  include  the  county  and  state  school  tax 
on  that  $300,000,  and  has  brought  this  pro- 
ceeding to  enforce  the  Immediate  payment  of 
the  entire  amount  of  the  county  and  state 
school  fund  assessments  in  the  borough  of 
Junction. 

It  is  conceded  tbat  the  sole  question  is 
whether,  under  such  circumstances,  tlie  irrit 
of  mandamus  should  be  granted.  Sectkia 
41  of  an  act  of  the  Leglslainire  entitled  "As 
act  for  the  assessment  and  collection  of 
taxes,"  approved  April  8,  1903  (P.  Ii.  p.  420), 
provides,  among  other  things,  tbat:  "It  ibill 
be  the  duty  of  the  collector  or  other  officer 
having  the  custody  of  the  collected  taxes, 
on  or  before  the  22d  day  of  December  hi  each 
year,  out  of  the  first  money  collected  to  pay 
to  the  county  collector  of  the  county,  the 
state  and  county  taxes  required  to  be  as- 
sessed In  his  taxing  district."  The  evidence 
shows,  and  It  is  admitted  by  the  re^Mndenta, 
tbat  the  amount  of  state  and  county  taxes  re- 
quired to  be  assessed  against  the  boroogti 
of  Junction  was  the  sum  of  $4,115.29;  tbat 
sufficient  money  has  been  collected  to  pay 
the  same ;  that  respondents  have  refused  to 
pay  the  same,  and  that  it  has  not  bem  paid 

A  peremptory  mandamus  will  Issue  for  tbe 
payment  of  state  and  county  taxes  by  a  bor- 
ough where  it  has  collected  sufficient  monej 
for  borough,  county,  and  state  puriMses  to  pa; 
such  state  and  count;  taxes.  Coe,  Collector,  t. 
Englewood,  68  N.  J.  Law,  559.  53  Atl.  562: 
Ross  V.  Walton,  63  N.  J.  Lew,  435, 44  Atl.  49): 
Id,  67  N.  J.  Law.  688.  52  Atl.  1132;  Shields 
T.  Faterson,  55  N.  J.  Law,  ^^5,  27  Aa  803. 

The  fact  that  the  legality  of  certain  a«- 
sessments  of  taxes  by  the  borough  Is  under 
review  by  certiorari  proceedings  in  this  court 
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Ikislew«od.  68  N.  J.  Law,  668,  68.  AU.  662; 
Hoaa  T.  Walton,  S3  N.  J.  Law,  485,  44  Atl. 
480;  Id.,  «7  N.  J.  Law,  688,  62  Atl.  1132; 
Shields  ▼.  Paterson,  66  N.  J.  Law,  486k  2T 
Atl.  803;  Hogg  T.  Camden,  38  N.  J.  Law, 
620;  Herder  t.  Hunterdon,  36  N.  J.  Law, 
S63. 

The  fact  that  section  63  of  the  act  of  190S 
(P.  L.  p.  435)  proTldes  that  "an  action  may  be 
maintained  by  the  county  collector  against 
any  taxing  district  to  recover  taxes  due  from 
tbe  taxing  district"  does  not  exclude  the  rem- 
edy by  mandamus.  The  purpose  and  effect 
of  the  4lBt  section  Is  to  require  the  borough 
collector  to  pay  "out  of  the  first  money  col- 
lected" to  the  county  collector  tbe  state  and 
county  taxes.  The  county  collector  has  no 
otber  adequate  remedy  against  "the  first 
money  collected"  except  by  mandamus,  and 
pnbllc  policy  demands  that  It  should  not  be 
denied  him.  Apgar  ▼.  Trustees  of  School 
District  No.  4,  etc.,  84  N.  J.  Law,  308. 

A  peremptory  writ  of  mandamus  should  I>- 
ane,  with  costs. 


MANCHBSTBR  BLDO.  &  LOAN  ASB'N  T. 
SHUART  et  al. 

(Court  of  Elrron  and  Appeals  of  New  Jersey. 
March  4,  1807.) 

GVABARTT— DISOHJlBQI  OW  OUABANTOBS. 

In  case  of  an  absolute  guaranty,  mere  de- 
lay to  require  payment,  without  any  bindinx 
contract  extending  tbe  time  for  payment,  and 
without  fraud,  will  not  discharice  the  surety. 

{TBd.  Note.— For  cases  in  point,  see  Cent.  Dis. 
rol.  26,  Guaranty,  if  78-81.] 

(Syllabus  by  the  Court) 

Brror  to  Supreme  Ciourt 

Action  by  the  Manchester  Building  &  Loan 
AHodation  against  James  Shuart  and  others. 
Judgment  for  plaintUC.  Defendants  bring  er- 
ror.   Affirmed. 

William  B.  Oourley,  for  plaintiffs  In  error. 
J.  W.  De  Toe  and  Michael  Dunn,  for  defend- 
ant in  error. 

TREINCHARD,  J.  This  writ  of  error 
brings  under  review  a  Judgment  of  tbe  Su- 
preme CJourt  In  favor  of  the  defendant  In  er- 
ror, the  plaintiff  below. 

The  action  was  brought  by  the  Manchester 
Building  &  Loan  Association  against  James 
Shuart,  John  R.  Lee,  William  T.  Gutherson, 
John  J.  Post,  and  William  H.  Rogers  to  re- 
cover tbe  amount  alleged  to  be  due  under  the 
terms  knd  conditions  of  a  certain  agreement 
of  guaranty  under  seal,  made,  executed,  and 
dellTered  by  the  defendants  below  to  the 
plaintiff  below,  bearing  date  November  18, 
1900.  At  the  trial  at  tbe  Passaic  circuit.  It 
appeared  that  the  Squaw  Lake  Ice  Company 
borrowed  from  the  Manchester  Building  ft 
Loan  Association  the  sum  of  |18,000,  secured 
by  a  inortgag«b    Tbe  defendants  agreed  by 


foreclosure,  they  would  pay  the  full  amount 
due,  together  with  all  costs  incurred  by  the 
foreclosure;  and  the  Manchester  Building  & 
Loan  Association  agreed  on  its  part  that  up- 
on such  payment  It  would  convey  tbe  prop- 
erty to  the  defendants.  The  ice  company  de- 
faulted In  its  payments,  a  foreclosure  follow- 
ed, the  property  was  bought  in  by  the  Build- 
ing &  Loan  Association,  a  deed  was  tendered 
to  the  defendants,  and  demand  was  made 
that  they  comply  with  their  guaranty.  Up- 
on failure  to  comply  with  the  demand,  suit 
was  brought  Mr.  Ji^tlce  Pitney,  before 
whom  the  Issue  was  tried  refused  a  motion 
to  nonsuit,  and  at  tbe  close  of  the  evidence 
directed  a  verdict  for  the  plaintiff  for  the 
sum  of  $18,661.66.  ISxceptions  were  duly 
taken  and  allowed,  and  tbe  assignments  of 
error  present  the  question  of  the  propriety 
of  these  rulings  by  tbe  trial  Justice.  Sub- 
stantially all  of  tbe  questions  raised  by  the 
assignments  of  error  can  be  considered  under 
the  assignments  which  challenged  the  correct- 
ness of  the  refusal  of  tbe  trial  Justice  to  non- 
suit the  plaintiff.  The  motion  to  nonsuit 
was  put  iq)on  the  ground  that  the  plaintiff 
had  neglected  to  forectose  its  mortgage  with 
reasonable  speed.  As  we  understand  the  po- 
sition of  tbe  defendants,  they  contend  that 
the  Building  &  Loan  Association  neglected  to 
foreclose  their  mortgage  with  reasonable 
gpeei,  and  at  a  time  when  tbe  Squaw  Lake 
Ice  Company  was  solvent,  and  that  for  this 
reason  liability  under  the  guaranty  ceased. 
We  think  this  contention  cannot  prevail. 

The  agreement  under  which  the  suit  was 
brought  must  be  regarded,  as  it  was  regarded 
by  the  trial  Justice,  as  an  absolute  guaranty 
of  payment  Hoey  v.  Jannan,  38  N.  J.  Law, 
628,  s.  c.  on  error,  40  N.  J.  Law,  378;  WUkln- 
son-Gaddls  Co.  v.  Van  BIper,  63  N.  J.  Law, 
384,  4S  Atl.  675;  Roberts  v.  Riddle,  79  Pa. 
468,  In  case  of  an  absolute  guaranty,  mere 
delay  to  require  payment,  witbout  any  bind- 
ing contract  extending  the  time  for  payment, 
and  without  fraud,  will  not  discharge  the 
surety.  Wooley  v.  Sergeant,  8  N.  J.  Law, 
262,  14  Am.  Dec.  418;  Flntard  v.  Davis,  21 
N.  J.  Law,  632,  47  Am.  Dec.  172;  Hoey  v. 
Jarman,  38  N.  J.  Law,  623,  s.  c.  on  error,  40 
N.  J.  Law,'  379 ;  Wllklnson-Gaddls  Co.  v. 
Van  Riper,  63  N.  J.  Law,  394;  43  Atl.  675; 
Pleasantvllle  Loan  Society  v.  Moore,  70  N.  J. 
Law,  306,  67  Atl.  1034;  Grler  v.  Flltcraft, 
67  N.  J.  Bq.  556,  41  Atl.  425.  Reviewing  the 
testimony,  we  find  no  evidence  of  any  bind- 
ing contract  extending  tbe  time  for  payment, 
and  no  evidence  of  fraud,  and  we  think, 
therefore,  that  the  trial  Justice  was  right  lo 
applying  tbe  rule  stated.  We  have  examined 
with  care  the  amounts  which  tbe  trial  Justice 
stated  should  enter  Into  tbe  sum  for  which 
the  verdict  should  be  rendered,  and  find  no 
error  therein. 

The  result  is  that  tbe  Judgment  below 
should  be  afilrmed. 
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employed  to  complete  the  same.  On  Jime  7, 
1001,  the  general  manager  of  the  Camden  & 
Trenton  SaUway  Company  requested  the 
plaintiff  to  purchase  for  bis  company  some 
feed  wire,  the  goods  in  suit,  stating  that  be 
had  been  unable  to  get  the  wire.  It  was 
shown  that  the  bill  for  this  wire  was  not  in- 
cluded Im  the  settlement  between  the  c(»n- 
panies,  but  was  an  entirely  dlfferoit  matter. 
If  was  further  proved  that  the  debt  for  said 
wire  was  paid  by  plaintlfl,  and  not  assumed 
by  the  Mercer  Construction  Company. 

The  mily  erldence  offered  by  the  defend- 
ant ccHislsted  of  three  certain  agreements: 
(1)  One  between  the  Yandegrlft  Oonstruc- 
tion  Company  and  the  Mercer  Construction 
Company;  (2)  by  the  Vandegrift  Construc- 
tion CcHnpany;  and  (S)  by  the  Camden  & 
Trenton  Railway  Company.  The  trial  Judge 
In  his  own  hands,  and  said:  '^he  plaintiff 
decided  to  take  the  responsibility  of  the  case 
has  proven  prima  facie  a  perfect  case  of 
goods  purchased  at  the  request  of  the  de- 
fendant, fOr  which  they  agreed  to  pay  and 
have  not  paid.  It  is  the  duty  of  the  court  to 
construe  written  instruments,  and  the  court, 
upon  an  examination  of  these  papers  which 
hare  been  offered  in  evidence,  considers  they 
relate  entirely  to  the  contract  for  the  original 
construction  of  the  road,  and  there  is  nothing 
in  these  papers  indicating  any  release  for 
this  bill."  To  this  direction  the  defendant 
excepted,  and  thereon  is  based  the  only  as- 
slgnmoit  of  error. 

The  only  question  for  determination  is 
whether  the  writings  or  agreements  offered 
In  evidence  by  the  defendant  constituted  a 
general  release  or  assignment  of  all  claims 
by  the  Vandegrift  Construction  Company 
against  the  Camden  ft  Trenton  Railway  Com- 
pany, or  were  limited  to  debts  incurred  un- 
der the  construction  contracts.  It  was  not 
disputed  that  the  Vandegrift  Construction 
Company  had  done  no  work  for  the  defend- 
ant company  since  June  1,  1901.  On  June 
Ist  of  that  year  a  settlement  had  been 
arrived  at,  and  a  statement  of  indebtedness 
prepared,  and  on  September  27,  1901,  the 
writings  effectuating  the  settlement  were  fi- 
nally executed.  These  writings  or  agree- 
ments are  those  offered  in  evidence  by  the 
defendant  at  the  time  and  hereinbefore  re- 
ferred to,  designated  as  Nos.  1,  2,  and  3. 
They  were  correctly  and  briefly  summarized 
in  the  brief  of  defendant  in  error,  substan- 
tially as  follows:  No  1  is  an  agreement  be- 
tween the  Vandegrift  Construction  Company 
and  Mercer  Construction  Company.  It  re- 
cites that  the  Vandegrift  Construction  Com- 
pany bad  entered  into  a  contract  with  the 
Camden  &  Trenton  Railway  Company  for  the 
construction  of  the  roadway,  and  had  not 
completed  same  nor  received  full  compensa- 
tion for  same.  By  It  the  former  company 
agreed  (1)  to  relinquish  and  abandon  any  fur- 
ther performance  of  the  contract,  and  all 
consideration  and  compensation  moving  there- 


under, and  assigned  to  the  Mercer  Oonstme- 
tlon  Company  "the  said  contract,  together 
with  all  sums  of  money  and  things  of  value 
due  or  to  be  due  thereon" ;  (2)  to  consent  to 
the  making  of  the  contract  between  the  Cam- 
den &  Trenton  Railway  Company  and  the 
Mercer  Construction  Company;  and  (3)  the 
Mercer  Construction  Company  agrees  to  as- 
sume and  pay  all  obligations  of  the  Vande- 
grift Construction  Company  incurred  on  ac- 
count of  said  contract,  as  particularly  set 
forth  in  a  schedule  thereto  attached.  This 
schedule  seta  toetb  the  unpaid  bills  of  the 
Vandegrift  Construction  Company  as  of  June 
1.  1901,  and  does  not  Include  the  bill  in  suit 
No.  2  is  the  consent  by  the  Vandegrift  Con- 
struction Company  In  Ite  capacity  as  a  stock- 
holda  et  the  Camden  ft  Trenton  Railway 
Company  to  tlie  making  ef  the  ccmtract  be- 
twem  the  latter  company  and  the  Mercer 
Construction  Company.  It  contains  the  fol- 
lowing recital :  "Whereas,  in  and  by  certain 
agreements  made  by  and  between  the  Cam- 
den ft  Trenton  Railway  Company,  the  Mercer 
Construction  Company,  and  the  Vandegrift 
Construction  Company,  which  have  resulted 
in  the  relinquishment  by  the  Vandegrift  Con- 
struction Company  of  all  rights,  claims,  and 
demands  against  the  Camden  ft  Trenton  Rail- 
way Company,  and  In  the  substitution  of  the 
Mercer  Construction  Company  as  contrac- 
tor." No.  8  is  a  release  by  the  Camden  ft 
Trenton  Railway  Company  from  all  claims 
against  the  Vandegrift  Construction  Com- 
pany on  account  of  the  construction  contract 

It  was  contended  by  the  plaintiff  in  error 
that  the  clause  above  quoted  from  the  recital 
In  agreement,  distinguished  as  No.  2,  showed 
that  the  plaintiff  had  relinquished  all  claims 
and  demands  against  the  defendant;  but 
clearly  the  reference  Is  only  to  the  assign- 
ment of  claims  to  the  Mercer  Constructloa 
Company  contained  In  agreement  No.  1,  and 
It  refers  to  and  Is  limited  to  the  construction 
contract 

The  further  contention  on  the  part  of  the 
plaintiff  In  error  that  the  papers  or  agree- 
ments above  mentioned  raised  a  question  for 
the  Jury  whether  the  account  for  wire  had 
been  included  in  the  general  settlemoit  it 
without  merit  Had  there  been  any  evl- 
dence  conflicting  as  to  a  material  fact,  the 
case  mufit  have  gone  to  the  Jury.  Crue  ▼. 
Caldwell,  B2  N.  J.  Law,  215,  19  Atl.  188. 
There  was,  however,  no  evidence  here  con> 
flictlng  as  to  any  material  fiict  It  was  con- 
clusively shown  that  the  debt  In  question 
was  not  a  part  of  the  construction  contract, 
and  the  trial  Judge  properly  rules  that  it  was 
not  released  or  assigned  under  the  agree- 
mtaita  or  writings  offered  by  the  defendant 
In  my  opinion,  the  testimony  In  the  case 
would  not  have  supported  any  other  verdict 
than  that  directed  by  the  trial  Judge,  and 
there  was  consequently  no  error  Im  the  in- 
struction complained  of.  Coyle  v.  Grlfflns 
Iron  Co.,  63  N.  J.  Law,  609,  44  Ati.  666,  47 
L.  R.  A.  147;  Aycrlgg's  Bx'rs  r.  New  York; 
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ANTHONY  y.  WILSON. 

(Gonrt  of  Errors  and  Appeals  of  Now  Jerwr- 
March  4,  1907.) 

Judgment— Aonon  on  Fobkioh  Judgicbkt— 

Pbesuiotzors. 

In  a  snit  upon  a  jndionent  lecoTered  In  a 
foreisn  state,  a  charge  of  the  conrt,  that  "th« 
presumption  la  that  this  judgment  was  yalid, 
and,  in  order  to  overcome  that  presumption,  the 
burden  of  proof  rests  upon  the  defendant  to 
satisfy  70U  by  a  preponderance  of  the  evidence 
that  the  judgment  was  rendered  without  juris- 
diction first  bavins  been  obtained  over  him  by 
the  foreign  court.  If  he  has  failed  to  satisfy 
yon  of  that  fact  by  a  preponderance  of  the  evi- 
dence the  plaintiff  la  entitled  to  your  verdict," 
is. a  correct  statement  of  the  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dix. 
vol.  30.  Judtnnent,  II  1781-1783.] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court. 

Action  by  Roy  A.  Anthony  against  Obarles 
A.  Wilson.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

James  M.  Trimble,  for  plaintiff  In  error. 
Thomas  L.  Raymond,  for  defendant  In  error. 


OARRBTSON,  J.  The  plalnUff  holding  by 
assignment  a  Judgment  obtained  by  Samuel 
L.  Bailey  against  the  defendant  In  the  City 
Court  of  the  city  of  New  York  seeks  to  re- 
cover the  amount  of  that  Judgment  from  the 
defendant  in  the  Supreme  Court  of  this  state. 
The  declaration  sets  forth  the  New  York 
Judgment  as  a  ground  of  recovery.  Article 
4,  {  1,  of  the  Constitution  of  the  United 
States  provides:  "Full  faith  and  credit  shall 
be  given  In  each  state  to  public  acts,  records, 
and  Judicial  proceedings  of  every  other 
state."  Under  this  clause,  It  was  held  in 
Mills  V.  Duryee,  7  Cranch,  481,  8  L.  Ed.  411, 
by  the  Supreme  Court  of  the  United  States 
that  when  an  action  was  brought  in  one  state 
upon  a  Judgment  of  a  superior  court  of  an- 
other state,  the  Judgment  sued  upon  would  be 
in  all  respects  of  the  same  effect,  and  as  a 
Judgment  of  a  court  in  the  state  where  the 
action  was  brought.  This  decision  was  fol- 
lowed by  the  courts  of  the  several  states  on- 
ly in  cases  where  the  defendant  appeared  or 
was  served  with  process,  and,  where  actions 
were  brought  upon  Judgments  obtained  with- 
out due  process  or  appearance,  those  courts 
sustained  a  special  plea  In  bar,  setting  up 
that  fact  as  a  ground  of  defense.  Moulin  t. 
Insurance  Co.,  24  N.  J.  Law,  222,  231.  This 
course  of  decision  has  been  sanctioned  by  the 
Supreme  Court  of  the  United  States  In  Darcy 
V.  Ketcham,  11  How.  165,  13  L.  Ed.  848,  and 
is  now  regulated  in  this  state  by  the  sixteenth 
section  of  "An  act  concerning  evidence."  Re- 
vision 1900  (P.  L.  1900,  p.  362),  which  Is  as 
follows:    "In  any  suit  upon  a  foreign  Judg- 


ine  aeienaant  tnerem  was  not  summoned, 
did  not  appear,  or  was  not  within  the  Juris- 
diction of  the  foreign  court,  notwithstand- 
ing it  may  be  recited  in  the  record  of  sucb 
proceedings  that  he  was  summoned  or  did.  ap- 
pear, or  was  within  the  Jurisdiction  of  soch 
conrt;  and  such  recital  shall  not  conclude 
said  defendant  or  estop  him  from  proTing 
that  the  same  is  not  true." 

The  defendant  pleaded  as  the  general  is- 
sue to  this  action  nil  debit,  and  also  a  plea 
that  he  never  was  served  with  any  process  in 
the  suit,  in  which  the  Judgment  in  the  plain- 
tiff's declaration  mentioned  was  obtained; 
that  he  did  not  appear  to  said  suit  In  i>N:tion 
or  by  attorney  and  that  be  was  not  resident 
or  present  within  the  Jurisdiction  of  the  said 
court  In  which  the  said  Judgment  was  render- 
ed at  any  time  pending  the  snlt  or  when 
Judgment  was  rendered  therein.  It  is  neces- 
sary that  the  facts  relied  upon,  to  avoid  a 
Judgment,  should  be  especially  pleaded,  and 
not  given  In  evidence  under  the  general  is- 
sue of  nil  debit  Moalin  t.  Insurance  Co.. 
snpra ;  23  Cyc.  1573.  The  issue  tendered  by 
the  plaintiff  was  the  existence  of  a  Judgment 
of  a  foreign  state,  valid,  so  far  as  appeared 
from  record.  When  its  existence  was  proTed. 
and  it  appeared  valid  on  its  face,  the  plaintiff 
had  proved  bis  case,  and  was  entitled  to  a 
recovery  in  the  absence  of  anything  on  tlm 
part  of  the  defendant  If  the  dtfendant  bad 
pleaded  anything  which  would  prevent  tbls 
remit,  if  proved,  be  was  then  called  npon  to 
establish  his  plea,  and  show  why  the  plain- 
tiff should  not  recover.  This  he  must  do  by 
such  evidence  as  would  in  the  minds  of  tlie 
Jury  overcome  the  case  of  the  plaintiff.  The 
trial  proceeded  upon  this  theory:  The  plain- 
tiff proved  the  exUtence  of  the  Judgment  in 
the  Nbw  York  court  by  a  properly  certlfled 
copy  of  the  record,  and  rested  his  case.  The 
defendant  then  offered  evidence  to  show  that 
he  was  never  served  with  process,  did  not 
appear,  and  was  not  present  within  the  Juris- 
diction of  the  court  at  any  time  pending  the 
suit,  or  when  Judgment  was  rendered.  In 
submitting  the  case  to  the  Jury  for  their  de- 
termination of  Issues  Involved,  the  trial  Jus- 
tice instructed  the  Jury  as  follows:  "The 
presumption  is  that  this  Judgment  was  valid, 
and.  In  order  to  overcome  that  presumption, 
the  burden  rests  upon  Mr.  Wilson  (the  de- 
fendant) to  satisfy  you  by  a  preponderance 
of  evidence  that  the  Judgment  was  rendered 
without  Jurisdiction  first  having  been  obtain- 
ed over  him  by  the  New  York  court  If  be 
has  failed  to  satisfy  you  of  that  fact  by  a 
preponderance  of  the  evidence,  the  plaintiff 
is  entitled  to  your  verdict"  Judgmoit  hav- 
ing been  rendered  for  the  plaintiff,  the  de- 
fendant alleges  that  there  was  error  In  tills 
Instruction.  The  charge^  however.  In  this 
particular  Is  in  line  with  all  the  authorltleeL 
It  was  thus  stated  In  13  A.  &  B.  Snc:  of  L^ 
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set  Ed.)  1028:  niack  of  Jarisdlction  In  a 
?ourt  of  a  sister  state  Is  a  fact  to  be  estab- 
:  is  bed  by  him  who  asserts  it  The  burden  of 
3  roof  is  upon  him,  because  the  presumption, 
tn  the  absence  of  evidence,  Is  In  favor  of  the 
authority  and  Jurisdiction  of  the  court."  28 
Gyc.  1573:  "The  presumption  Is  in  favor  of 
tVie  jurisdiction  of  the  court  rendering  the 
3u<agment  and  the  validity  of  the  Jndgmoit, 
II  nd  the  burden  Is  on  the  defendant  If  he 
denies  this,  as  also  where  he  sets  up  pay- 
ment and  satisfaction  or  any  other  aflarm- 
atlve  defense," 

We  find  no  error  in  the  direction  to  the 
Jury  by  the  trial  Justice,  and  the  Judgment 
below  is  affirmed. 


GDNN  V.  MUMFORD. 

fConrt  of  Elrrors  and  Appeals  of  New  Jersey. 
March  4.  1907.) 

1 .   RepjuEvin— Tbial— DiBKJTioH  OF  Vbbdict— 
TiTLB  ow  FcAiNTrry. 

In  an  action  of  replevin  there  was  a  plea 
denying  property  in  plaintiff.  Plaintiff's  proofs 
were  plenary  that  the  Roods  replevied  were  her 
property.  On  the  part  of  defendant  evidence 
of  lanfmage  and  acts  of  plaintiff's  hnsband  was 
admitted  and  they  were  claimed  to  show  that 
the  Koods  were  bis  property.  It  havinK  appeared 
-without  contradiction,  that  plaintiff  had  appolnt- 
M  her  hnsband  her  ai^ent  to  sell  or  procure  the 
sale  of  the  Roods  in  qnestion,  k«M,  that  the  evi- 
dence titat  tlie  hoslwnd  by  words  or  acts  liad 
disclaimed  the  ownerghip  of  his  principal,  or 
had  asserted  his  own  ownership,  did  not  present 
B  question  for  the  jnry,  and  that,  upon  the  whole 
evidence,  a  verdict  dionld  liave  been  directed 
for  the  plaintiff. 
2.  Witnesses  —  CoNTBADionon  —  Aduissi- 

BltlTT  0»  BVIDEWCE. 

A  Hummons  oat  of  the  small  canse  oonrt 
waa  admitted  in  evidence  npon  the  sround  that 
it  contradicted,  or  tended  to  contradict,  the 
plaintiff's  hnsband.  wlio  was  a  witness  for  her. 
Held,  that,  as  nothioR  can  be  discovered  in  the 
bills  of  exception  which  this  sunmions  tended 
to  contradict,  its  admission  was  erroneons. 
(SylUbns  by  the  Court.) 

Brror  to  Clrcnlt  Court,  Oloncester  County. 

Action  by  Sarah  A.  Ounn  against  Daniel 
Mumford.  From  a  Judgment  In  favor  of 
defendant,  plaintiff  brings  error.  Reversed 
for  venire  de  novo. 

Anatln  H.  Swackhammer,  for  plaintiff  In 
error.  Watklns  ft  AtIb,  for  defendant  in 
error. 

MAQIE,  Ob.  This  writ  of  error  brings  be- 
fore us  a  Judgment  of  the  circuit  court  of 
Gloucester  county  in  an  action  of  replevin. 
The  record  discloses  a  declaration  In  replevin 
for  the  taking  and  detaining  of  certain  pairs 
of  hose.  To  this  declaration  the  defendant 
pleaded,  first,  non  ceplt;  and,  second,  that  the 
hose  were  not  the  property  of  the  plaintiff,  and 
the  case  went  to  trial  upon  those  pleadings. 
The  plaintiff  supported  her  case  with  proof 
which  was  plenary  of  her  ownership  of  the 
chattels  In  question,  and  that  they  came  into 
the  possession  of  the  defendant  and  that  he 
retained  the  possession  against  her  demand. 


The  defendant  did  not  deny  that  be  bad  poi- 
seaslon  of  the  hose  In  qnestion,  and  that  he 
had  refused  to  deliver  them  to  the  plaintiff, 
but  relied  upon  evidence  which  he  claimed  to 
sustain  Ills  second  plea,  and  to  establish 
that  the  plaintiff  was  not  the  owner  of  the 
hose.  At  the  close  of  the  evidence  plaintiff's 
counsel  moved  for  a  direction  of  a  verdict 
In  favor  of  the  plaintiff.  This  motion  waa 
placed  upon  two  grounds:  First,  upon  a 
claim  that,  npon  the  evldmce,  defendant  was 
estopped  from  denying  plaintifTB  title;  and, 
second,  that  there  was  no  evidence  to  contro- 
vert or  render  questionable  the  ownership 
of  the  plaintiff.  The  clrcnlt  court  refused  fills 
motion,  and  therein,  we  thinlc,  committed 
flnor. 

It  is  unnecessary  to  consider  whether  the 
motion  could  be  supported  on  the  ground  that 
the  acts  of  the  defendant  had  estopped  him 
from  questioning  the  title  of  the  plaintiff, 
bat  we  thlnic  it  ii  clear,  upon  the  other 
ground,  that  there  waa  no  question  for  the 
Jury.  The  only  evidence  apparently  relied 
on  to  show  property  not  in  the  plaintiff  re- 
lated to  statements  made  and  acta  done  by 
plalntUTs  husband.  It  appeared  that  plain- 
tiff had  employed  her  husband  to  sell  and  ar- 
range for  the  sale  of  the  hose  in  question, 
and  that  he  had  delivered  to  the  defendant 
the  hose  in  question  for  sale  upon  commis- 
sion. What  was  said  by  the  hnsband  in  the 
course  of  the  transaction,  and  upon  other 
occasions,  was  permitted  by  the  court  be- 
low to  be  iH-oved  as  tending  to  show  that 
the  property  was  In  the  husband,  and  not 
in  the  plaintiff.  We  think  this  evidence  was 
erroneously  admitted.  There  was  nothing 
Justifying  the  conclusion  npon  which  it  seems 
to  have  been  admitted,  that  the  husband  and 
agent  was  empowered  to  thus  deny  the  title 
of  this  principal  and  assert  claim  in  himself. 
This  being  the  only  evidence  to  indicate 
that  the  plaintiff  was  not  the  owner  of  the 
hose  In  question,  and  being  entirely  insuffi- 
cient to  prove  such  a  finding,  we  think  there 
should  have  been  a  direction  for  a  verdict 

There  is  another  ground  upon  which  we 
think  there  was  injurious  error.  The  trial 
court  admitted  in  evidence  a  summons  Issued 
out  of  a  small  cause  court  upon  proof  that 
it  was  served  upon  the  husband  of  the  plain- 
tiff. Upon  the  face  of  the  summons,  It  ap- 
peared that  the  cause  in  which  it  was  issued 
was  begun  by  James  D.  Carpenter  against 
Charles  B.  Ounn,  the  husband  of  plaintiff. 
The  defendant  in  error  offered  this  summons 
as  evidence,  and  the  court  admitted  It  against 
objection.  It  Is  proper  to  say  that  the  court 
declined  to  admit  it  as  evidence  to  show 
title  to  the  hose  in  Charles  B.  Ounn,  but  ad- 
mitted it  as  contradiction  of  Ounn.  I  have 
searched  the  evidence  in  vain  to  find  any- 
thing which  justified  Its  admission  even  on 
that  ground,  and  that  error,  in  my  judgment, 
was  injurious  to  the  plaintiff. 

For  these  reasons,  the  Judgment  must  be 
reversed  for  a  venire  de  novo. 
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1.  MXTKICIPAI.  COBPOBATIONI  —  FiSCAI.  MAN- 
AOnCBNT  —  iHTESnOATION  —  POWKBB  OF 
GODlff. 

When  a  judKe  of  the  Supreme  Court  has 
made  an  order  for  nummary  investiitatioii  upon 
n  petition  and  affidavit  conferring  jnrisdicdon 
on  him  to  make  such  an  order,  pursuant  to  the 
provialona  of  the  act  entitled  "Ab  act  to  provide 
for  the  summary  InTestlKation  of  county  and 
municipal  expenaitures,"  approved  February  18. 
1879.  and  a  supplement  to  said  act  approved 
Ma»di  23.  1898  (Laws  1898.  p.  ISS,  c.  97).  he 
may  be  required  to  institute  an  Inquiry  as  to 
the  facts  on  which  his  act  has  been  founded,  at 
least  to  the  extent  of  discoverinc  whether  he 
has  been  imposed  upon. 

2.  Baicb. 

When  the  municipality,  the  affairs  of  which 
are  ordered  to  be  invMtlKated.  file*  a  subsequent 
petition  for  the  vacation  of  the  previous  order, 
nnd  supports  It  by  counter  affidavits,  yst  does 
not  apply  for  a  rule  to  ihow  cause,  or  other 
prooeedinxs  to  determine  the  contested  facts, 
there  was  no  error  committed  by  the  judge  in 
dismissing  the  latter  petition,  and  refusing  to 
vacata  the  order  made  upon  the  first  petition. 

3.  Apfkai/— Pbesintation  of  Quxsnona  in 

LOWBB  CODBTS— Neokssitt. 

The  constitutionality  of  the  above-recited 
acts  was  dtallenged  in  the  Supreme  Court  upon 
a  specific  ground.  Under  the  decision  now  made 
that  ground  is  ineffective  to  supirart  the  claim. 
Heli,  that  the  ether  objections  to  the  act  on 
the  ground  of  unconstitutionality  will  not  be 
considered. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Brror,  I  1037.] 

(Syllabus  by  the  Court) 

Birror  to  Soprone  Court 

Action  by  the  mayor,  etc.,  of  the  borough 
of  Park  Ridge  against  M.  A.  Beynolds  and 
others.  From  a  judgment  in  favor  of  de- 
fendants,  plaintiff   brings    error.    Affirmed. 

See  82  Atl.  190. 

Beuben  M.  Hart,  for  plaintiff  in  error. 
Bdmund  W.  Wakelee  and  Wendell  J.  Wright, 
for  defendants  in  error. 


MAOIE,  Ch.  The  Judgment  of  the  Supreme 
Court  brought  before  us  by  this  writ  affirmed 
an  order  for  a  Bummary  investigation  into 
the  affairs  of  the  borough  of  Park  Ridge, 
made  by  a  Justice  of  the  Supreme  Court,  un- 
der the  provisions  of  a  supplement  to  an  act 
entitled  "An  act  to  provide  for  the  summary 
investigation  of  county  and  municipal  ex- 
penditures," approved  February  18,  1879, 
which  supplement  was  approved  March  23, 
1808  (Laws  1896,  p.  155,  c.  97),  and  a  subse- 
quent order  dismissing  a  petition  to  vacate 
the  previous  order  and  denying  its  prayer. 
These  orders  were  taken  to  the  Supreme 
Court  by  certiorari,  and  it  was  there  held 
that  a  Justice  of  the  Supreme  Ck>urt,  In  act- 
ing upon  applications  for  summary  investi- 
gation under  the  provisions  of  the  act  above 
referred  to,  is  not  required  to  institute  In- 
quiry Into  the  truth  of  the  facts  sworn  to 


the  Investigation  may  not  be  required  to  in- 
stitute an  inquiry  into  the  truth  of  the  affi- 
davit upon  which  Ills  Jurisdiction  has  been 
invoked,  at  least  to  the  extent  of  disooTer- 
Ing  whether  he  lias  been  imposed  upon. 
But  the  Judgment  of  the  Supreme  Court 
affirming  ttie  orders  complained  of  was  evi- 
dently correct  The  affidavit  upon  which  tlie 
first  order  for  an  investigation  was  made  was 
complete,  and  exhibited  facts  which  clothed 
the  Justice  with  power  to  make  it  The  pe- 
tition and  counter  affidavit  contested  the 
facts  and  prayed  that  the  first  order  should 
be  vacated  thereon.  There  was  no  applica- 
tion for  a  rule  to  show  cause,  or  for  an 
Issue  to  determine  the  disputed  facta,  or  to 
make  te>Unx>ny  with  respect  to  the  contested 
points.  Manifestiy  the  demand  of  the  peti- 
tion could  not  be  granted  witliout  further 
proceedings,  which  were  not  sought,  and  its 
dismissal  was  therefore  right 

It  is  contended  that  the  oonstitntionaUtT 
of  the  acts  above  referred  to,  and  upon  which 
the  orders  were  made,  comes  in  question,  and 
It  has  beoi  largely  argued.  TlM  reason  as- 
signed In  the  Supreme  Court,  to  which  this 
argument  refos,  reads  as  fbllows:  "That 
the  act  referred  to  la  unconstitutional  If 
freeholders  and  taxpayers  are  barred  from 
inquiry  into  the  valldltjr  of  an  affidavit  upon 
wlilch  an  order  for  Investigation  Is  based." 
This  was  the  sole  attack  with  respect  to  un- 
constitutionality in  the  Supreme  Court  Tlie 
objections  made  In  this  court  on  that  score 
are  much  broader,  but  evidentiy  they  cannot 
(^>erate  to  produce  a  reversal  of  the  judg- 
ment of  the  Supreme  (Tourt  on  other  grounds 
than  those  presented  to  that  court  The  Su- 
preme Court  has  held  these  acts  to  be  con- 
stitutional. Mayor  of  Hoboken  v.  (XNelU 
(N.  J.  Sup.)  64  Ati.  981.  In  the  respect  hs- 
dlcated  In  the  reason  filed  In  tlie  Supreme 
Court,  the  objection  is  unavailable,  for  we 
hold  tliat  freeholders  and  taxpayers  are  not 
barred  from  an  inquiry  into  the  truth  of  an 
affidavit  on  which  an  investigation  Is  or- 
dered. 

The  result  li  that  the  Judgment  must  be 
affirmed. 


aADTTBR  ▼.   SUPRBMB  CONOLAVB  IM- 
PROVED ORDER  OF  HBPTASOPHS. 

(Court  of  Errors  and  Appeals  of  New  Jersey- 
March  4.  1907.) 

Ebbob— DisMTSSAi.  op  Wbit. 

Where  the  record  brought  up  by  a  writ  of 
error  discloses  no  final  judgment  in  an  action 
at  law,  there  is  no  matter  for  review,  and  the 
writ  must  be  dismissed. 

[Ed.  Note.— For  cases  In  point  see  Gent  Dig 
vol.  3.  Appeal  and  Error,  t  8123.1 

(Syllabus  by  the  (Dourt) 


s.  J.) 


SBVEN  MlIiB  B£ACH  CO.  T.  DOLLBT. 


991 


E<rror  to  Supreme  Court 

Action  by  Margaret  Sautter  against  the 
Supreme  Conclave  Improved  Order  of  Hep- 
asophs.  Judgment  for  plaintiff  (G2  Ati.  628). 
)efendant  brings  error.    Dismissed. 

W.  Holt  Apgar  and  Olln  Bryan,  for  plalB- 
M  In  error.  Joseph  A.  Beecber,  for  defend- 
int  In  error. 

MAQIB,  Ch.  We  find  it  Impossible  to  con- 
ider  the  questions  presented  by  the  elaborate 
t)riefs  of  counsel,  for  the  writ  of  error  in 
this  case  discloses  no  final  Judgment  in  the 
:ourt  below.  The  declaration  ii  upon  a 
3eneflt  certificate  la  favor  of  a  beneficiary 
herein  named.  It  would  seem  from  the  state 
>f  the  case  that  the  pleas  once  filed  to  the 
leclaration  were,  with  consent  of  counsel, 
ivittadrawn  from  the  files,  and  two  pleas  were 
iubstltuted.  One  of  those  pleas  was  the  gen- 
eral issue.  The  other  was  a  special  plea  In 
9ar.  To  the  latter  plea  the  plaintiff  de- 
murred, and  the  demurrer  was  sustained  by 
ie  Supreme  Court  No  further  proceedings 
!vere  taken  in  that  court  There  has  been 
10  determination  of  the  damages,  and  con- 
sequently there  has  been  no  final  Judgment 
rendered.  Moreover,  the  record  discloses  a 
plea  of  the  general  issue  undisposed  of,  and 
that  must  require  the  disposition  of  the  issue 
thus  tendered  before  final  Judgment  can  be 
iutered.  Nothing  is  better  settled  than  that 
1  court  of  review  will  not  consider  questions 
;>resented  upon  interlocutory  or  temporary 
orders  of  a  court  of  law,  but  will  consider 
}nly  questions  raised  after  final  Judgment 
>le  V.  Wooden,  18  N.  J.  Law,  15;  Rutherford 
7.  Fen,  21  N.  J.  Law,  700;  Allen  v.  Tyler, 
K2  N.  J.  Law,  499;  Cooper  v.  Vanderveer,  47 
!^.  J.  Law,  178;  Parks  v.  State,  62  N.  J. 
Law,  664,  43  Atl.  52. 

The  writ  of  error  must  therefore  be  dlB- 
aalssed. 


SEVEN  MILE  BEACH  CO.  v.  DOLLBY  et  al. 

Court  of  Errors  and  Apneals  of  New  Jersey. 

March  7,  1907.) 
Cerdob  Airn  Pttborabkb  —  Pkbfobuarob  bt 

PUKOIIABEB. 

Defendants  agreed  with  complainants  to 
x>ndnct  a  summer  school  at  a  certain  place  for 
1  period  of  three  years,  and  to  erect  and  pay 
lor,  within  three  years,  such  baildinxs  as  mifrht 
>e  required,  and  complainants  agreed  that  on 
lerformance  by  defendants,  complainants  would 
ixecuted  a  deed  for  certain  land  located  at  the 
)lace  wh^re  the  school  was  to  be  conducted.  The 
ronclndinK  clause  of  the  contract  recited  that  it 
ivas  the  intention  of  the  agreement  that  defend- 
ints  should  conduct  a  bona  fide  summer  school, 
ind.  in  return,  receive  the  land.  Defendants 
wnducted  a  scliool,  but  erected  no  buildinss;  the 
idiool  beinK  carried  on  in  buildinKs  belonging 
:o  other  parties.  Held  that  on  a  bill  by  com- 
plainants to  declare  the  agreement  void  by  rea- 
wn  of  failure  of  performance  on  the  part  of 
iefendants,  complainants  were  entitled  to  a 
lecree. 

Appeal  from  Court  of  Chancery. 
Suit  by  the  Seven  Mile  Beach  Company 
igainst  Charles  S.  Dolley  and  others.    From 


a  decree  in  favor  of  defendants,  complainant 
appeals.  Reversed,  and  entered  In  favor  of 
complainant 

Clarence  L.  Cole  (Lewis  Starr,  on  the  brief), 
for  appellant  Norman  Grey,  for  respond- 
ents. 

OIT3fMERE,  O.  J.  The  appeal  In  this  case 
is  from  a  decree,  made  upon  a  cross-bill  filed 
by  the  defendants,  which  requires  the  com- 
plainant to  spedflcally  perform  an  agree- 
ment, in  writing  and  under  seal,  for  the  con- 
veyance of  a  tract  of  land  at  Avalon,  on 
Seven  Mile  Beadi,  Cape  May  county,  N.  J. 
The  purpose  of  the  original  bill  filed  by  the 
complainant  was  to  have  this  agreement  de- 
clared to  vest  In  the  defendants  no  right 
or  Interest  In  the  lands  described  therein, 
and  to  be  absolutely  null  and  void,  by  rea- 
son of  failure  of  performance  on  their  part 
The  decree  appealed  from,  in  addition  to  the 
a£9rmative  relief  granted  on  the  defendants' 
cross-bill,  denied  the  relief  sought  by  the 
complainant  In  its  original  bill.  The  com- 
plainant appeals  both  from  the  portion  of  the 
decree  which  refuses  It  relief,  and  also  from 
that  part  thereof  which  grants  relief  upon 
the  defaidants*  cross-bill. 

The  agreement  which  is  the  basis  of  this 
litigation  was  made  on  the  6th  day  of  May, 
1903.  By  Its  terms  the  defendants,  who  were 
connected  with  various  educational  Institu- 
tions in  the  dty  of  Philadelphia,  agreed, 
among  other  things,  to  incorporate  a  society 
under  the  name  of  the  "American  Association 
for  the  Advancement  of  Education";  to  con- 
duct a  summer  school  of  the  association  at 
Avalon,  N.  J.,  and  nowhere  else,  for  a  period 
of  three  years  from  and  after  the  date  of 
the  agreement;  to  conduct  the  school  at 
least  four  weeks  of  every  summer  during  the 
three  years;  and  to  erect  and  pay  for,  within 
the  three  years,  "snch  buildings,  lecture 
halls,"  etc.,  as  the  association  might  require 
for  its  purposes,  no  definite  amount  of  build- 
ing bdng  specified.  The  complainant  agreed 
that,  if  the  "foregoing  covenants"  of  the  de- 
fendants should  be  well  and  faithfully  pei^ 
formed.  It  would,  at  the  expiration  of  the 
three  years,  execute  and  deliver  a  good  and 
sufficient  deed  to  them  for  20  specified  lots, 
located  In  the  borough  of  Avalon.  The  con- 
cluding clause  of  the  agreement  is  in  the 
following  words:  "It  being  the  Intention  of 
this  agreement  that  the  said  parties  of  the 
second  part  [1.  e.,  the  defendants]  shall  con- 
duct a  summer  school  bona  fide,  in  ac- 
cordance with  the  prospectus,  a  copy  of  which 
is  hereunto  attached,  for  a  period  of  three 
years  and  should  in  return  receive  from  the 
Seven  Mile  Beach  Company  the  land  here- 
inbefore mentioned  in  the  manner  herein  de- 
scribed." 

It  appears  from  the  proofs  that  In  the  sum- 
mer of  1903  the  defendants,  having  obtained 
from  the  borough  of  Avalon  permission  to 
use  the  public  schoolhouse  of  the  borough, 
and  from  the  complainant's  permission  to  use 
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also  condncted  their  school  in  those  bnlld- 
iDga.  The  proofs  show  that  no  rent  was  re- 
quired from  them  for  the  use  thereof.  Dur- 
ing the  summer  of  1005  the  defendants  con- 
dwted  their  school  in  a  cottage  which  they 
r^ted  for  the  purpose,  and  also  In  the  old 
sawmill.  It  Is  conceded  that  neither  during 
the  doration  of  the  contract  nor  at  any  sub- 
sequent time  did  they  erect  any  building  In 
Avalon  In  compliance  with  the  terms  of  their 
contract;  and,  farther,  that  after  the  summer 
of  1905  the  carrying  on  of  the  school  was 
permanently  abandoned. 

The  construction  put  upon  the  agreement 
by  the  learned  Vice  Chancellor  was  that  the 
sole  obligation  which  It  Imposed  upon  the  de- 
fendants u  a  condition  to  their  right  to  a 
conveyance  of  the  land  In  dispute  was  to  con- 
duct a  summer  school  at  Avalon,  bona  fide, 
dnring  the  period  specified  In  it.  His  con- 
cluslQU  that  this  was  the  true  construction 
of  the  Instrument  was  rested  upon  the  words 
of  Its  last  clause,  which  he  considered  to  be 
a  summary  of  Its  binding  prOTlslons.  It 
seems  to  us,  notwithstanding  the  declaration 
of  Intention  contained  In  the  clause  referred 
to,  that  the  construction  put  upon  the  agree- 
ment by  the  learned  Vice  Chancellor  Is  too 
narrow.  It  Is  apparent  from  a  reading  of  It 
as  a  whole  that  the  purpose  sought  to  be  ac- 
complished by  the  complainant  was  the  estab- 
lishment of  a  permanent  summer  school  at 
Avalon,  which  would  form  one  of  the  attrac- 
tions of  the  place  as  a  seaside  resort  The 
natural  effect  of  the  conduct  of  the  school 
for  three  years  would  be  to  carry  the  scheme 
beyond  the  experimental  stage.  The  erection 
dnring  that  period  by  the  defendants  at  their 
own  expense  of  such  buildings  as  should  be 
required  for  the  purpose  of  the  school  would 
constitute  a  permanent  hivestment  by  them, 
and  tend  to  Insure  their  continuing  the  con- 
duct of.  the  school  after  the  expiration  of 
the  three-year  period.  Their  promise  to  make 
this  Investment  was  just  as  binding  upon 
them,  and  was  as  much  a  part  of  the  con- 
sideration for  the  complainant's  promise  to 
convey  as  was  their  agreement  to  locate  the 
school  at  Avalon  and  conduct  It  there  for 
three  years.  In  reaching  this  conclusion,  we 
do  not  overlook  the  suggestion  contained  in 
the  opinion  of  the  learned  Vice  Chancellor 
that  the  words,  "but  no  definite  amonnt  of 
building  is  specified,"  in  the  covenant  of 
the  defendants  to  build,  practically  destroys 
that  covenant,  for  the  reason  that  It  would 
be  satisfied  by  the  erection  of  a  building  of 
nominal  cost  The  suggestion,  however, 
seems  to  us  to  be  without  force.  The  agree- 
ment is  to  erect  such  buildings  as  the  associa- 
tion should  require  for  Its  purposes.  Both 
parties  to  it  saw  that  the  number,  size,  and 
character  of  the  buildings  which  would  be 
required  by  the  association  would  depend 


fixed  number  of  buildings  of  specified  size, 
which  might,  on  the  one  hand,  turn  out  to  be 
greatly  In  excess  of  the  needs  of  the  as- 
sociation, and,  on  the  other  hand,  entirely 
insufficient  for  Its  purposes,  but  agreed,  gen- 
erally, that  whatever  buildings  the  associa- 
tion abould  require  for  its  purposes  should 
be  orected  by  the  defendants,  leaving  their 
number,  siae,  and  character  for  the  fatnre 
to  determine. 

The  portion  of  the  decree  appealed  from  by 
the  complainant  should  be  reversed,  and  a 
decree  entered  In  conformity  to  the  prayer  of 
the  complainant* I  bill. 


NOLAN  T.  BRIDGETON  ft  MILIiVIUiB 
TEAOnON  CO. 

(Oonrt  of  Einors  and  Appeals  of  New  Jeney. 
March  4. 1907.) 

1.  NBOLiOBiioa  —  Coif nmon   or   PBonsKs  — 
Duty  of  Ocoupaht. 

An  owner  or  occupier  of  lands,  who,  by 
Invitation.  expTcas  or  implied,  indnces  peiaons 
to  oome  npon  the  premises,  is  under  a  datj  to 
exercise  OTdinarr  care  to  render  the  premise! 
reasonably  safe  for  such  purposes. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dix. 
vol.  37,  Negligence  H  42-M.] 

2.  Sake. 

The  liability  of  the  owner  or  ooenpier  of 
premises  for  their  condition  is  only  ooextendve 
with  hia  invitation. 

[Ed.  Note.— For  cases  in  point  see  Cent  Diic. 
vol.  37,  Negligence,  If  42-U.] 

3.  Saub— QuKsnoN  or  Fact. 

A  person  entering  apon  premises  by  invita- 
tion, express  or  Implied,  and  osinir  a  road  whidi 
for  many  years  had  been  used  with  the  acquies- 
cence of  the  owner,  is  not  precluded  from  re- 
covering damages  for  an  injury  caused  by  a 
dancer  placed  by  the  owner  in  the  road,  solely 
on  the  ground  that  the  owner  had  provided 
another  way  that  was  safe  and  might  liave  l>een 
used  by  the  plalntifF.  In  such  a  case,  it  is  a 
question  of  fact  whether  the  road  taken  by  the 
plaintiff  hag,  by  its  accustomed  use,  with  the 
knowledge  of  the  defendant  become  a  way  which 
by  its  use  and  appearance,  indicated  a  way 
that  persons  so  using  the  premises  were  in- 
vited to  nse. 

4.  TBIAIf— QXTBSnOR  FOB  JUBT. 

Where  fair-minded  men  might  honestly  dif- 
fer as  to  the  conclosions  to  be  drawn  from  facts, 
whether  controverted  or  uncontroverted.  the 
question  at  issue  should  go  to  the  jury. 

[Ed.  Note. — For  eases  In  point  see  Gent  Die. 
vol.  46.  Trial,  I  837.1 

(Syllabns  by  the  Court) 

Error  to  Circuit  Court,  Cumberland  County. 

Action  by  .Toun  Nolan  against  the  Bridge- 
ton  &  Mlllville  Traction  Company.  From 
a  judgment  in  favor  of  plaintiff,  defendant 
brings  error.    Affirmed. 

William  A.  Logue  and  Oasklll  ft  Gaskill,  for 
plaintiff  in  error.  Matthew  Jefferson  and 
John  W.  Westcott  for  defendant  In  error. 

TRENCHARD,  J.  This  WTlt  of  error 
brings  under  review  a  Judgment  of  the  Cum- 
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berland  circuit  court  In  favor  of  the  de- 
fendant In  error,  the  plaintiff  below.  The  ac- 
tion was  one  of  tort  for  negligence.  Upon 
the  trial  there  was  evidence  tending  to  prove 
the  following  facts:  John  Nolan,  the  plain- 
tiff below,  was  engaged  In  the  business  of 
carting  In  the  city  of  Bridgeton.  The  Bridge- 
ton  &  Mlllvllle  Traction  Company,  the  de- 
fendant below,  owned  and  occupied  a  plot 
of  ground  at  the  comer  of  South  and  Pam- 
phylla  avenues  in  that  city,  on  which  were 
erected  the  company's  car  bams  and  other 
buildings  used  by  It.  On  January  3,  1902, 
Nolan  was  employed  by  one  Reeves  to  deliv- 
er upon  the  premises  of  the  defendant  com- 
pany certain  ladders  which  Reeves  had  con- 
structed for  it  Nolan  hauled  the  ladders 
to  the  company's  car  bam,  and,  after  de- 
livering them  there,  started  to  leave  the 
premises  by  an  old  road  or  driveway  which 
extended  across  the  company's  premises  from 
the  car  bam  to  South  avenue  and  which 
road  or  driveway  Nolan  and  many  others 
bad  frequently  used  before  on  the  business 
of  the  company,  and  with  the  knowledge  of 
the  company.  In  this  road  or  driveway,  on 
the  day  of  the  accident,  was  a  hole  which 
Nolan  did  not  observe.  That  this  hole  was 
caused  by  tbe  removal  of  a  pole  from  the 
ground  by  the  defendant  company.  The 
wheel  of  Nolan's  wagon  strack  the  hole,  tilt- 
ed the  wagon  over,  threw  him  out  breaking 
his  leg,  and  otherwise  injuring  him.  At  the 
close  of  the  plalntltTa  testimony,  a  motion 
was  made  to  nonsnlt  the  plaintiff ■  upon  two 
grounds:  First,  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  defendant; 
and,  second,  that  the  evidence  disclosed  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence: At  the  end  of  the  case  a  motion 
was  made  that  a  verdict  be  directed  In  favor 
of  the  defendant  for  the  same  reasons  as 
were  urged  on  the  motion  to  nonsuit  Both 
of  these  motions  were  denied  by  the  trial 
judge,  and  exceptions  prayed  and  allowed, 
and  the  case  was  submitted  to  the  Jury. 
The  Jury  found  a  verdict  for  the  plaintiff 
below. 

The  questions  raised  by  the  assignments  of 
error  can  all  be  considered  under  the  assign- 
ments which  challenged  the  correctness  of 
the  refusal  of  the  trial  Judge  to  nonsuit  and 
to  direct  a  verdict. 

Tbe  first  question,  therefore,  Is  this:  Was 
the  defendant  company  negligent?  If  neg- 
ligent at  all,  the  company  was  negligent  in 
falling  to  perform  a  duty  which  It  owed  to 
Nolan  with  regard  to  keeping  Its  premises 
reasonably  safe  for  his  Ingress  and  egress. 
The  defendant  company  Insists  that  It  owed 
Xolan  no  such  duty.  By  the  settled  law  of 
this  state  an  owner  or  occupier  of  lands,  who, 
by  Invitation,  express  or  Implied,  Induces 
persons  to  come  upon  the  premises.  Is  under 
a  duty  to  exercise  ordinary  care  to  render 
the  premises  reasonably  safe  for  such  pur- 
poses. Phillips  V.  Library  Co.,  65  N.  J.  Law, 
-307,  27  Atl.  478;  McOormlck  v.  Anistaki,  66 
65A.-43 


N.  J.  Law,  211,  49  Atl.  505;  Ryerson  v.  Bath- 
gate, 67  N.  J.  Law,  337,  61  Atl.  708,  67  L. 
R.  A.  307.  The  gist  of  the  liability  In  such 
cases  consists  In  the  fact  that  the  person  in- 
jured did  not  act  merely  on  motives  of  his 
own,  to  which  no  sign  of  tbe  owner  or  oc- 
cupier contributed,  but  that  he  entered  the 
premises  because  he  was  led  by  the  acts 
or  conduct  of  the  owner  or  occupier  to  be- 
lieve that  the  premises  were  intended  to  be 
used  in  the  manner  in  which  he  used  them, 
and  that  such  use  was  not  only  acquiesced 
in,  but  was  In  accordance  with  the  Intention 
or  design  for  which  the  way  or  iHace  was 
adopted  and  prepared  or  allowed  to  be  used. 
Phillips  V.  Library  Co.,  55  N.  J.  Law,  807, 
27  Atl.  478.  Reviewing  tbe  evidence  with 
these  principles  In  mind,  we  perceive  that  It 
tended  to  establish  that  Nolan,  in  entering 
the  premises  of  tbe  defendant  company,  was 
not  acting  merely  on  motives  of  his  own,  bat 
that  be  was  there  on  tbe  business  of  the 
company,  and  by  Its  Invitation,  and  that  he 
was  using  the  premises  in  the  manner  in 
which  they  were  Intended  to  be  used.  The 
defendant  company  was  therefore  under  a 
duty  to  exercise  ordinary  care  to  render  the 
premises  reasonably  safe  for  the  purposes  of 
the  invitation.  But  It  Is  contended  by  the 
defendant  company  that  Nolan  exceeded  the 
extent  of  his  invitation,  if  he  had  one.  There- 
upon the  company  invokes  the  rule  that 
the  liability  of  the  owner  or  occupier  of 
premises  for  their  condition  Is  only  coex- 
tensive with  his  Invitation.  Ryerson  v.  Bath- 
gate. 67  N.  J.  Law,  337,  61  Atl.  708,  67  L. 
R.  A.  307;  Phillips  V.  Library  Co..  55  N.  J. 
Law,  307,  27  Atl.  478.  In  connection  with 
this,  it  is  to  be  observed  that  the  evidence 
indicates  that  after  delivering  the  ladders 
Nolan  started  to  leave  the  premises  by  an  old 
road  or  driveway  which  crosses  the  premises 
from  Pamphylla  avenue  to  South  avenue. 
But  it  is  also  to  be  observed  that  the  evi- 
dence tended  to  show  that  this  old  road  or 
driveway  was  a  well-deflned  road  which 
had  the  appearance  of  frequent  use,  and  that 
Nolan  and  many  others  had  frequently  used 
it  before  on  the  business  of  the  company, 
and  with  the  knowledge  of  tbe  company,  and 
that  it  had  likewise  been  used  by  the  public 
as  a  "short  cut"  across  the  premises.  There 
was  also  evidence  from  which  it  might  pos- 
sibly have  been  Inferred  that  Nolan  used  this 
road  on  this  occasion  with  the  knowledge  of 
and  at  the  request  of  the  defendant  com- 
pany. A  person  entering  npon  premises  by 
invitation,  express  or  implied,  and  using  a 
road  which  for  many  years  had  been  used 
with  the  acquiescence  of  the  owner,  is  not 
precluded  from  recovering  damages  for  an 
Injury  caused  by  a  danger  placed  by  the  own- 
er in  the  road,  solely  on  the  ground  that 
the  owner  had  provided  another  way  that 
was  safe,  and  might  have  been  used  by  tbe 
plaintiff.  In  such  a  case  It  is  a  question  of 
fact  whether  the  road  taken  by  the  plaintiff 
has,  by  Its  accustomed  use,  with  the  knowl- 
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edge  of  the  defendant,  become  a  way  wblcta 
by  its  use  and  appearance  Indicated  a  way 
that  persons  so  using  the  premises  were  In- 
vited to  use.    Phillips  T.  Library  Co.,  supra. 

The  second,  and  only  remaining  question 
for  consideration.  Is  this:  Was  the  plain- 
tiff guilty  of  contributory  negligence?  It 
Is  the  contention  of  the  defendant  company 
that  Nolan  was  negligent  In  falling  to  ob- 
serve and  to  avoid  the  bole  In  the  driveway. 
In  connection  with  tbia.  It  Is  to  be  observed 
that  there  was  evidencp  'hat  the  hole  and  thei 
ground  thereabonts  was  partly  covered  with 
leaves,  which  tended  to  obscure  the  hole. 
Whether  Nolan  ought  to  have  seen  and  avoid- 
ed the  hole  under  those  conditions  was  a 
matter  of  doubtful  Inference  for  the  Jury's 
determination.  The  rule  which  controlled 
the  action  of  the  trial  judge  on  the  motions 
to  nonsuit,  and  to  direct  a  verdict  was  this: 
That,  where  fair-minded  men  might  honest- 
ly differ  as  to  the  conclusions  to  be  drawn 
from  facts,  whether  controverted  or  uncon- 
troverted,  the  question  at  Issue  should  go  to 
the  Jury.  Penna.  R.  R.  Co.  v.  Matthews,  36 
N.  J.  Law,  631;  D.  L.  &  W.  R.  R.  Co.  T. 
Shelton,  66  N.  J.  Law,  342,  26  Atl.  937;  New- 
ark Passenger  Ry.  Co.  v.  Block,  55  N.  J.  Law, 
005,  27  Atl.  1007,  22  L.  R.  A.  874;  Traction 
Co.  V.  Scott,  58  N.  J.  Law,  682,  34  Atl.  1094. 
Applying  the  rule  stated,  a  ]iu7  question 
was  raised  both  as  to  the  negligence  of  the 
defendant  company  and  as  to  the  contribu- 
tory negligence  of  the  plaintiff,  and  both 
questions  were  properly  submitted  to  the 
Jury. 

The  result  Is  that  the  Judgment  below 
should  be  affirmed. 


TOWN  OF  GUTTENBERG  v.  VASSEL  et  al. 

(Court  of  Brroro  and  Apoeals  of  New  Jersey. 

March  4.  1907.) 
Pbincipai,  and  Subeit— Dibohabqe  or  Bubk- 

TY— Unauthobized  Payiocht  to  Pbinoipai. 

— Rriixdibs  of  Subety. 

A  bond  was  given  with  condition  that  a 
contractor  should  execute  a  certain  nublic  work 
for  a  certain  price,  to  be  paid  80  per  cent,  of  the 
amount  for  tlie  work  done  as  certified  by  an 
engineer  at  different  periods  as  tiie  work  pro- 
gressed, and  the  remainder  of  the  price  in  30 
days  after  the  completion  of  the  work.  Ttie 
contractor's  at;reement  with  the  town  provided 
that,  upon  notice  for  certain  causes,  the  con- 
tractor should  discontinue  the  work,  and  the 
town  should  finLoh  it.  the  expenses  to  be  paid 
out  of  the  moneys  due,  or  to  become  due,  to  the 
contractor.  After  the  contractor,  upon  notice, 
bad  discontinued  the  work,  the  town,  havinx 
already  paid  him  80  per  cent,  of  the  amount  of 
certified  work  done,  paid  him  $776  in  addition. 
The  bond  of  the  sureties  contained  the  clanse 
that  it  should  not  bo  rendered  void  by  reason 
of  any  payment  made  to  the  contractor  in  ad- 
vance or  contrary  to  the  terms  of  the  contract, 
or  by  reason  of  any  other  tbing  that  may  be 
done  by  the  parties  in  connection  with  the  ful- 
fillment of  the  contract. 

Held,  that  this  clause  preserved  the  validity 
of  the  bond,  conceding  the  payment  was  made  in 
contravention  of  the  terms  of  the  contract. 

Held,  that  the   effect  of   the   clause   in   the 


bond  was  not  to  enlarte  the  Uabflity  of  th-- 
sureties,  because  of  the  deviation  frona  the  tenu 
of  the  contract,  but  that  the  liability  of  tki 
sureties  stood  as  if  the  money  had  not  been  paid 
and  tliey  were  entitled  to  have  the  whole  'Jt 
per  cent,  reserved  by  the  terms  of  tke  contract 
applied  in  part  liquidation  of  the  coat  of  cois- 
pietinx  the  work. 

[Ed.  Note.— For  cases  hi  point  see  Cent.  Diz. 
vol.  40,  Principal  and  Surety.  {{  162-1®,  2So- 
285.1 

(Syllabus  by  the  Court,) 

Error  to  Supreme  Court 

Action  by  the  town  of  Guttenberc  In  the 
county  of  Hudson  against  Charles  Ta^el 
and  others.  From  a  Judgment  In  Cavor  of 
defendants,  plaintiff  brings  error.  Reversed, 
and  venW  de  novo  awarded. 

Black  and  Drayton,  for  plalattff  In  error. 
Hudes>eth  and  Carew,  for  defendants  in 
error. 

REED,  J.  This  action  la  against  a  prin- 
cipal and  two  sureties.  Vassel,  the  princi- 
pal, bad  entered  into  an  agreement  with  the 
town  of  Outtenberg,  by  the  terms  of  which 
Vassel  was  to  grade,  flag,  curb,  pave,  aewer. 
etc.,  Franklin  avenue  In  accordance  with 
certain  specifications.  Vassel  was  to  com- 
plete the  work  by  October  1,  IflOS.  The  con- 
tract provided,  among  other  things,  that  If 
the  work,  or  any  part  thereof,  was  unneces- 
sarily delayed,  the  town  could  notify  Vaasel 
to  discontinue  the  work,  and  then  the  town 
itself  could,  by  contract  or  otherwise,  com- 
plete the  work.  The  town  gave  sach  notice. 
Vassel  discontinued  his  work  under  the  con- 
tract and  afterward  was  employed  by  the 
town  to  superintend  the  completion  of  tbe 
work  by  the  town  Itself.  The  cost  of  tbe 
completed  work,  added  to  what  bad  been 
paid  Vassel  according  to  the  terms  of  tlie 
contract,  is  alleged  by  tbe  town  to  be  in  ex- 
cess of  the  contract  price.  Vassel  and  tbe 
two  other  defoidants,  Bernard  Foley  and 
William  F.  Kern,  gave  to  the  town  a  bond. 
conditioned  that  if  Vassel  should  perfona 
his  work,  and  save  the  town  harmless  ttva 
all  debts,  suits,  claims,  demands,  damages, 
and  costs,  according  to  the  terms  of  his  con- 
tract the  obligation  to  be  void.  Tbls  acdoD 
Is  against  Vassel,  Foley,  and  Kern  upon  this 
bond,  alleging  the  failure  of  Vassel  to  keep 
Its  conditions.  At  the  trial  It  appeared  that 
at  the  time  Vessel,  upon  notice,  dlsora- 
tinued  his  work  imder  the  contract  be  had 
been  paid  three  payments,  amoontlng  in  all 
to  $3,448.  These  sums  had  been  paid  under  ; 
tbe  clause  in  the  contract  providing  that  tlie 
engineer  would,  from  time  to  time,  but  not  | 
oftener  than  once  a  month,  make  an  estimate 
of  the  amount  of  work  done,  ap<m  whidi  | 
80  per  c«it  such  estimated  value  should  be 
paid  to  Vessel.  Tbe  aggregate  estimated 
value  contained  In  the  three  certificates,  the 
last  of  which  was  given  September  16,  1903. 
was  $4310 — 80  per  cent  of  whldi  was  tbe 
$3,448  paid,  as  already  mentioned.  The  re- 
maining 20  per  cent  amounted  to  9862.    Afl- 
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er  VaBsel  had  discontinued  bis  work  as  con- 
tractor, the  town,  acting  as  it  supposed  under 
a  written  consent  signed  by  the  sureties 
Foley  and  Kern,  paid  certain  creditors  for 
work  done  for  Vassel,  the  amount  of  such 
payment  being  $776.20.  The  trial  court  di- 
rected a  verdict  In  favor  of  one  of  the  sure- 
ties, on  the  ground  that  it  had  not  been 
proved  that  he  had  signed  the  alleged  con- 
sent, and  the  jury  found  in  favor  of  the  oth- 
er surety,  upon  the  ground  that  he  had  not 
signed  this  consent  The  result  was  a  ver- 
dict in  favor  of  both  these  defendants. 

The  theory  of  the  trial  court  was  that  If 
the  town  paid  the  $776.20  without  the  con- 
sent of  the  sureties,  the  fact  of  such  payment 
entirely  discharged  the  sureties  from  their 
obligations  to  answer  for  the  conduct  of  Yas- 
sel,  the  contractor.    The  judicial  ruling  was 
obviously  put  upon  the  ground  that  by  the 
terms  of  the  contract,  Vassel  was  to  be  paid 
80  per  cent,  of  the  amount  of  work  done  as 
certified  by  the  engineer  from  time  to  time 
before  the  completion  of  the  work;   that  20 
per  cent,  was  to  be  retained  until  the  work 
was   entirely  completed;  ■  that  the  payment 
of  $776.20  in  excess  of  the  80  per  cent  of  the 
amount  already  certified  to  be  due  was  in 
violation  of  the  terms  of  the  contract,  and 
so  by  force  of  the  rule  recognized  by  the 
Supreme  Court  In  the  case  of  Welch  v.  Hub- 
schmitt  Co.,  61  N.  J.  Law,  68,  38  Atl.  824, 
absolved  the  sureties  from  all  obligations 
under  their  bond.    The  contract,   the  per- 
formance of  which  was  guarantied  by  the 
sureties,  bargained  not  only  for  the  retention 
of  the  20  per  coit  of  the  certified  amount 
of   work  done  before  completion,   but  also 
provided,  in  case  of  discontinuance  of  the 
work  by  the  contractor,   how  that  20  per 
cent  should  be  used.    The  contract  provided 
tliat  in  the  event  of  such  discontinuance  the 
town  should  proceed  to  complete  the  work 
and  to  charge  the  expenses  to  the  contractor, 
which  expenses  were  to  be  deducted  and  paid 
out  of  such  moneys  as  might  be  due,  or  be- 
come due,  to  the  contractor  under  the  agree- 
ment.   It  ia  perceived,  therefore,  that  the  20 
per  cent,  was  to  be  used  in  finishing  the  work, 
and  to  that  extent  would  relieve  the  sureties. 
If  applied  according  to  the  terms  of  the  con- 
tract.   It  may  be  true  that  under  an  ordinary 
bond  to  secure  the  performance  by  Vassel  of 
his  contract,  the  departure  by  the  town  from 
the  terms  of  the  contract  would  relieve  the 
sureties  from  further  liability.    But  the  con- 
tract entered  into  by  these  sureties  contained 
the  following  clause:     "It  being  a  further 
condition  of  this  obligation  agreed  to  by  said 
parties  that  It  shall  not  be  rendered  void  by 
reason  of  any  payment  made  to  the  contract- 
or in  advance,  or  contrary  to  the  terms  of 
the  contract  or  by  reason  of  any  other  thing 
that  may  be  done  by  the  parties  In  connection 
with  the  fulfillment  of  the  said  contract" 

The  purpose  of  this  clause  seems  entirely 
clear.    It  waa  to  establish  a  rule  for  the 


construction  «f  the  sureties'  contract,  by  th« 
parties  themselves.  Its  effect  is  equally 
clear.  At  law,  and.  Indeed,  In  equity,  such 
contracts  are  construed  strictissimi  juris  In 
favor  of  the  surety — so  strictly  indeed  that 
any  alteration  In  the  contractual  obligation 
indemnified  against,  even  although  beneficial 
to  the  sureties,  will  result  in  their  discharge. 
The  clause  in  question  provides  that,  notwith- 
standing the  deviation  from  the  strict  terms 
of  the  contract  the  obligation  of  the  sureties 
will  not  be  discharged,  the  bond  will  not  be 
rendered  void.  Therefore,  assuming  that, 
notwithstanding  the  payment  of  the  sum  of 
$776.20  was  a  departure  from  the  terms  of 
the  contractor's  agreement,  nevertheless  the 
obligation  of  the  sureties  still  remains,  the 
question  next  in  sight  is  what  Is  the  extent 
of  their  obligation.  The  condition  of  the 
bond,  as  already  remarked,  was  that  the  con- 
tractor should  complete  his  work  for  a  sum, 
and  within  the  time  mentioned  In  the  con- 
tract, and  save  the  town  harmless  from  all 
claims  arising  out  of  the  execution  of  the 
contract.  The  clause  in  the  bond,  while  it 
preserved  the  validity  of  that  Instrument  In 
case  there  should  be  a  deviation  from  the 
conditions  in  the  contractor's  agreement,  did 
not  extend  the  liabilities  of  the  sureties  be- 
yond that  originally  assumed,  or  make  them 
liable  for  losses  resulting  from  such  devia- 
tions. There  is  nothing  in  the  clause  to  raise 
the  suggestion  that  the  obligations  of  the 
sureties  were  to  be  enlarged  by  any  payment 
made  in  advance  or  contrary  to  the  terms  of 
the  contract,  or  by  reason  of  any  other  thing 
done  by  the  parties  in  connection  with  the 
fulfillment  of  the  contract  All  that  the 
clause  bargained  for  was  the  continued  valid- 
ity of  the  bond  in  case  any  of  these  devia- 
tions should  occur.  Its  efiFect  was  to  leave 
the  sureties  in  the  same  posture  as  If  none 
of  these  things  bad  happened.  The  town 
was  to  be  made  whole  for  any  loss  which 
they  would  be  compelled  to  incur  in  complet- 
ing the  work  in  accordance  with  the  terms 
of  the  original  contract  As  already  ob- 
served, under  the  contract  the  20  per  cent 
of  the  amount  of  certified  work  done  waa  to 
be  reserved  until  final  paym«it  The  20  per 
cent  was  so  much  security  in  the  hands  of 
the  town  to  be  applied  to  make  good  any 
loss  arising  from  the  default  of  the  con- 
tractor. Mr.  Brandt  states  the  rule  to  be 
that  "where,  by  the  act  of  a  creditor,  a  surety 
has  beea  deprived  of  the  benefit  of  the  fund 
for  the  payment  of  a  debt,  and  the  contract 
by  which  the  surety  Is  bound  Is  not  changed, 
he  is  only  discharged  to  the  extent  that  he  is 
injured,  as  in  such  cases  It  Is  the  fact  that 
he  is  injured  which  entities  him  to  a  dis- 
charge. But  where  he  relinquishes  the  se- 
curity of  the  debt,  and  thereby  materially 
alters  the  contract,  the  surety  Is  wholly  dl»- 
charged,  whether  he  is  Injured  or  benefited, 
because  in  such  case  It  is  no  longer  his  con- 
tract"   Brandt  oa  Suretyship,  |  373. 
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In  this  Instance,  Inasmuch  as  the  obliga- 
tioa  of  the  sureties  notwithstanding  the 
change  in  the  contractual  relations  of  the 
town  and  the  contractor  is  preserved  by  the 
clause  already  discussed,  the  sureties  are 
entitled  to  the  preservation  of  the  security 
which  the  contractor's  agreement  provides  for. 
In  the  present  case,  it  is  to  be  observed  that 
the  20  per  cent  is  not  to  be  regarded  as  an 
independoit  security  placed  in  the  bands  of 
the  town.  The  real  security  is  the  amount 
of  work  presumed  to  be  executed  and  still 
unpaid  for  to  the  amount  of  $S62.  To  this 
extent  the  work  unpaid  for  diminished  the 
cost  of  completion  pro  tanto.  The  securities 
are  entitled  to  the  benefits  of  this  reduction 
in  the  cost  of  completion.  What  the  town 
would  lose  by  the  contractor's  default  wonld 
be  any  difference  between  the  80  per  cent 
paid,  together  with  the  reasonable  costs  of 
completion,  and  what  the  work  would  have 
cost  bad  it  been  completed  by  the  contractor. 
This  gives  the  sureties  the  benefit  of  the  20 
per  cent  reservation.  If  to  the  cost  of  com- 
pleting the  work  should  be  added  $776  paid 
to  the  contractor  for  work  done  under  bis 
contract  the  sureties  would  lose  to  that  ex- 
tent the  advantage  of  the  20  per  c^it  re- 
served. If,  however,  the  payment  of  the 
$776  is  entirely  ignored,  it  will  not  matter 
whether  it  was  paid  for  work  done  under  the 
contract  or  in  part  for  work  done  after  the 
discontinuance  of  the  work  by  Yaasel  as  con- 
tractor; the  question  will  still  be  what  was 
the  amount  reasonably  paid  for  the  comple- 
tion of  the  work?  Then  add  to  it  the  amount 
of  $3,448,  the  80  per  cent  paid  to  the  con- 
tractor, and  If  the  aggregate  of  these  two 
sums  should  not  exceed  the  contract  price, 
the  town  will  be  uninjured  by  Vaasel's  de- 
fault; if  the  aggregate  does  exceed  the  conr 
tract  price,  the  sureties  are  liable  for  tbe 
excess.  Upon  the  assumption,  therefore, 
that  the  sureties  did  not  sign  tbe  consent  to 
the  payment  of  $776,  the  question  should 
have  been  submitted  to  the  Jury,  whettier  the 
sureties  were  still  liable  for  any  loss  under 
this  theory  of  the  scope  of  their  obligations. 

Tbe  Judgment  should  be  reversed,  and  a 
venire  de  novo  issue. 


DAVIDSON  y.  GERMAN  INS.  CO.  OF 
FREEPORT,  ILIi. 

(Court  of  Errors  and  Anneals  of  New  Jersey. 
March  4.  1907.) 

1.  Insurakob  —  Carceixatior   or  Pouot  — 
Unbabned  Pbemiums. 

Under  the  canrellation  clause  in  a  stand- 
ard Dolicy  of  fire  Insurance,  the  company  is  not 
required  to  pay  or  tender  the  unearned  premi- 
ums in  order  to  brine  about  a  cancellation  of 
the  policy. 

[Ed.  N'ote. — For  cases  In  point,  see  Cent  Dljt, 
vol.  28.  Insurance,  §S  509.  510.1 

2.  Same— Notice. 

Notice  to  effect  cancellation  need  not  be 
In  writing.  It  may  be  verbal  or  oral.  No 
particular  form  of  notice  is  prescribed.    It  it 


only  necessary  that  the  company  poiitirel/, 
ilistinctly,  and  unequivocally  indicate  to  tlic  b- 
sured  that  it  is  its  intention  that  tbe  :iol:r7 
shall  cease  to  be  binding  as  sucb  upon  tl:* 
expiration  of  five  days  from  tbe  time  when  in 
intention  is  made  known  to  tbe  insured. 

TEd.  Note.— For  cases  in  point,  see  Cent  Die 
vol.  28,  Insurance,  Si  501,  502.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Bergen  County. 

Action  by  Samuel  T.  Davidson  against  t&e 
Oerman  Insurance  (Company  of  Freeport,  liL 
Judgment  for  plaintiff.  Defendant  bringt  s- 
ror.    Reversed. 

Cowles  ft  Carey,  for  plalntlfl  in  error.  Ad- 
dison Ely,  for  defendant  in  error. 


6ARRETS0N,  J.  The  plaintiff  had  a  pol- 
icy of  insurance  In  the  defendant  compuT. 
He  suffered  loss  by  fire  and  sued  upon  tbe 
policy  to  recover  the  amount  of  that  Ion. 
Two  defenses  were  interposed :  (1)  That  tbe 
defendant  had  canceled  the  policy  betore  the 
fire  occtirred;  (2)  tiiat  the  plaintiff  did  not 
suffer  the  loss  claimed.  Judgment  bavlot 
gone  for  tbe  plaintiff,  tbe  defendant  seat  m 
this  writ  of  error. 

The  policy,  which   was   of   tbe  sUndard 
form,  contained  the  following  clause:  Thj 
policy  shall  be  canceled  at  any  time  at  tbe 
request  of  the  insured ;  or  by  tbe  company  b; 
giving  five  days'  notice  of  such  cancellation. 
If  this  policy  shall  be  canceled  as  hereinbe- 
fore provided,  or  become  void  or  cease^  tbe 
premium  having  been  actually  paid,  the  un- 
earned portion  shall  be  returned  on  tbe  snr- 
render  of  this  policy  or  last  renewal,  tbis 
company  retaining  the  customary  short  rate; 
except  that  when  this  policy  is  canceled  b} 
this  company  by  giving  notice  it  shall  retain 
only  the  pro  rata  premium."    The  erroti  al- 
leged arise  out  of  the  construction  ot  tbii 
clause  by  the  trial  Judge  in  tiis  charge  and 
his  refusal  to  charge  certain  requests  of  tbe 
defendant    He  charged,  in  substance.  tbaL  In 
addition  to  notice  of  cancellation.  It  was  D«^ 
essary  for  the  defendant  at  tbe  time  noda 
was  given,  to  repay  or  tender  the  nnearsed    , 
premium,  In  order  to  effect  a    canctilatioa 
He  refused  to  charge :    "The  defendant  ms    ' 
not  bound  to  tender  a  return  of  the  miearced    I 
premium  until  the  policy  was  surrendered  or   | 
offered  to  be  surrendered." 

The  action  of  the  trial  Judge  followed  the 
case  of  Tisdell  v.  New  Hampsbire  Fire  In& 
Co.,  155  N.  T.  167.  49  N.  El.  8G4.  40  L 
R.  A.  765.  The  Tisdell  Case  was  decided  bj 
the  Court  of  Appeals  on  a  vote  of  four  to  trok 
The  prevailing  opinion  was  delivered  by  Bart- 
lett  J.,  and  the  opinion  with  reference  to 
this  same  cancellation  clause  does  not  discuss 
It  but  only  says :  "The  question  presented  m 
this  appeal  Is  no  longer  an  open  one  In  tli:« 
court  It  was  decidied  In  the  case  of  Xitscb 
V.  Insurance  Co.,  152  N.  X.  635,  46  N.  E.  1149. 
affirmed  In  this  cotu^  without  an  opinion.  In 
that  case,  as  In  tills  one,  the  questiai  pn- 
sented  was  whether  tlie  provision  ot  ttae  Ke* 
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York  standard  policy  of  flre  insurance  relat- 
ing to  the  cancellation  of  a  policy  at  the 
Instance  of  tbe  company,  requires  that,  in 
addition  to  glTlng  the  five  days'  notice,  the 
company  must  return  or  tender  the  unearned 
premiums  in  order  to  effect  a  cancellation. 
The  answer  was  in  the  afflrmative.  Tbe  only 
question  presented  for  consideration  in  this 
case  therefore  is  whether  tbe  defendant  re- 
turned or  tendered  tbe  unearned  premium" — 
and  the  opinion  then  goes  on  to  discuss  that 
<iuestion.  Tbe  dissenting  opinion,  by  Parker, 
C.  J.,  in  the  Tisdell  Case,  seems  to  us  to  prop- 
erly construe  the  cancell'ation  clause  in  ques- 
tion. He  says:  "It  is  tbe  rule  that  if  tbe 
language  of  a  statute  or  contract,  read  in 
tbe  order  of  its  clauses,  presents  no  ambi- 
guity, courts  will  not  attempt,  through  trans- 
position of  clauses  or  ingenious  argument  as 
to  the  general  intent,  to  qualify  by  construc- 
tion its  meaning.  Doe  ▼.  Considlne,  0  Wail. 
[U.  S.]  408,  IS  L.  Ed.  869.  The  first  sen* 
tence  proTldes  for  the  cancellation  of  a  pol- 
icy. It  declared  that  it  shall  be  canceled 
•  •  •  by  the  company  by  giving  five  days' 
notice  of  such  cancellation' — in  other  words, 
tbe  underwriter,  by  its  contract,  reserves  to 
itself  the  right  to  cancel  the  contract  of  in- 
surance by  a  notice  of  five  days.  Nothing 
else  is  provided  to  be  done.  Notice  alone  shall 
be  sufficient,  says  the  contract.  Tbe  language 
Is  unambiguous.  It  admits  of  no  debate  and 
requires  no  construction.  Words  more  apt  to 
accomplish  a  cancellation  of  a  policy  by  the 
giving  of  tbe  five  days'  notice  cannot  well  be 
imagined.  Having  provided  for  the  cancella- 
tion of  the  policy  either  by  tbe  request  of 
the  insured  or  upon  notice  given  by  tbe  com- 
pany, the  next  clause  of  tbe  agreement  pro- 
ceeds to  make  disposition  of  the  unearned 
premium  in  tbe  event  of  the  exercise  of  the 
option  to  cancel  by  either  of  the  parties. 
Tbe  opening  phrase  of  the  clause  shows  that 
what  follows  proceeds  upon  the  assumption 
tliat  the  policy  shall  have  been  canceled  be- 
fore occasion  arises  for  acting  under  its  pro- 
visions. It  reads:  'If  this  policy  shall  be 
canceled  as  hereinbefore  provided  [referring 
necessarily  to  the  company's  five  days'  notice] 
the  unearned  portion  of  the  premiums  shall 
be  returned' — ^when?  At  tbe  time  of  tbe  giv- 
ing of  the  five  days'  notice  of  cancellation? 
Not  at  all.  'On  the  surrender  of  the  policy' 
is  the  occasion  fixed  by  the  contract  for  Its 
return.  The  scheme  of  this  portion  of  the 
contract,  then,  is  to  provide,  first,  for  the 
cancellation  of  the  policy,  that  is  to  be  ac- 
complished by  tbe  nlmple  request  of  the  in- 
sured, if  be  desires  to  cancel  it,  or  by  five 
days'  notice  on  the  part  of  the  company,  If 
it  desires  to  terminate  lis  obligations  under 
the  policy.  The  policy  having  been  put  an 
end  to  by  cancellation  at  the  insist^ice  of  one 
party,  or  tbe  other,  then  tbe  situation  of  the 
parties  Is  such  that  the  company  has  in  its 
possession  certain  premiums  which  it  has 
cot  earned  and  which  It  does  not  desire  to 
eai-n,  and  the  other  party  has  in  bis  posses- 


sion a  policy  of  Insurance  no  longer,  of  course, 
of  use  to  him,  and  of  no  particular  value  to 
the  company,  except  that,  when  It  finally 
comes  into  the  company's  possession,  it,  of 
Itself,  furnishes  evidence  that  tbe  unearned 
premiums  have  been  paid  to  tbe  insured. 
With  this  situation,  then,  the  agreement  un- 
dertakes to  deal,  and  it  provides  that  upon 
the  surrender  of  tbe  policy  tbe  unearned  pre- 
mium, whether  fit  short  rate  or  pro  rata  pre- 
mium, depending  upon  which  party  brought 
about  tbe  cancellation,  shall  be  returned  to 
the  insured.  Practically,  it  says  to  the  In- 
sured: 'You  return  tbe  policy  to  the  place 
where  you  got  it  from,  and  tbe  company  will 
at  once  turn  over  the  unearned  premium  to 
which  you  are  oititled  under  this  contract' 
This  agreement  is  so  clearly  expressed  that 
there  does  not  seem  to  be  opportunity  for 
insisting  that  the  language  means  something 
quite  different  from  what  is  suggested  to  tbe 
mind  upon  the  first  reading.  And  still  other 
readings  will  not  prompt  the  thought  that 
there  is  possibly  any  ambiguity."  In  Schwartz- 
child  V.  Phoenix  Ins.  Co.,  124  Fed.  62,  59  O. 
C.  A.  5T2,  the  same  construction  was  given 
to  this  clause.  See,  also,  Insurance  Company 
V.  Bricheisen,  50  Ohio  St  642,  35  N.  E.  53 ; 
El  Paso  Reduction  Co.  v.  Hartford  (C  C.) 
121  Fed.  937. 

Tbe  trial  Judge  also  charged  tbe  Jury: 
"You  will  notice  that  tbe  policy  says  that  the 
company  may  cancel  It  by  giving  five  days' 
notice  of  such  cancellation.  Now.  did  It  give 
him  five  days'  notice?  It  will  not  do  for  a 
company  simply  to  go  to  an  Insured  and  say : 
'Your  policy  Is  canceled.'  That  Is  not  right. 
Tbe  object  of  that  clause  is  that  It  shall  give 
tbe  hisured  five  days'  notice,  evidently  so 
that  during  tbe  five  days  be  may  protect  him- 
self by  some  other  insurance.  Consequently 
it  will  not  do  for  an  Insurance  company  to 
say  to  us:  'Your  policy  is  canceled.'  It  is 
no  cancellation  at  all.  It  cannot  be  under 
this  written  contract,  unless  the  parties  agree 
otherwise  to  cancel  it  without  the  company 
giving  him  five  days'  notice.  Now,  what  was 
the  cancellation  or  attempted  cancellation  In 
this  case?  Was  it  a  notice  that  'your  policy 
will  be  canceled  in  five  days?'  or  was  it  sim- 
ply a  notice  that  'your  policy  is  already  can- 
celed?* If  it  was  the  latter,  it  is  not  a  can- 
cellation ;  nor  would  It  be  a  cancellation  un- 
less they  tendered  the  unearned  premium." 

An  exception  was  taken  to  this  part  of  the 
charge.  Tbe  words  used  in  the  clause  are: 
"This  policy  shall  be  canceled  at  any  time 
ail  the  request  of  the  Insured  or  by  the  com- 
pany by  giving  five  days'  notice  of  such  can- 
cellation." The  notice  is  not  required  to  be  In 
wrltmg.  It  may  be  verbal  or  oral.  No  par- 
ticular form  of  notice  Is  prescribed.  It  is  only 
necessary  that  tbe  company  positively,  dis- 
tinctly, and  unequivocally  indicate  to  the  In- 
sured that  it  is  its  Intention  that  the  policy 
shall  cease  to  be  binding  as  such  upon  the 
expiration  of  five  days  from  the  time  when 
this  Intention  is  made  known  to  tbe  insured. 
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And  it  does  not  matter  whether  this  informa- 
tion is  conveyed  by  the  use  of  the  words 
"Your  policy  will  be  canceled  in  flye  days," 
or  "Your  policy  is  already  canceled." 
The  Judgment  below  Is  reversed. 


McGRATH  T.  NOROROSS. 

(Court  of  Errors  and  Appeals  of  New  Jersey- 
March  4.  1907.) 
QuiETiNO    Title  —  Constitutionai.    La.w  — 
RluuT  ov  AcrroN. 

The  act  of  1901  (P.  D.  1901,  p.  58)  pro- 
vides that  whenever  any  lands  shall  not,  by 
reason  of  their  extent  or  their  beins  wild  or 
unimproved,  be  in  the  actual  peaceable  posses- 
sion of  the  owner  or  person  claiming  to  own 
same,  such  owner  or  person  clalminK  the  same 
in  fee  under  a  recorded  instrument,  who  shall 
have  been  assessed  and  paid  taxes  upon  such 
land  for  five  consecutive  previous  years,  shall  be 

f)resumed  to  be  in  peaceable  possession  of  such 
and,  provided  no  other  person  be  in  possession; 
and  it  shall  be  lawful  for  such  person  so  pre- 
sumed to  be  in  possession  to  brine  suit  in 
chancery  to  settle  the  title  to  the  land. 
Held,  that  this  act  is  constitutional. 
(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Bill  by  Anna  R.  McGrath  against  WllUam 
F.  Norcross.  Decree  for  plaintiff  (61  Atl. 
727),  and  defendant  appeals.    Affirmed. 

Thomas  F.  French,  for  appellant  Oilbert 
Collins,  for  respondent 

REED,  J.  The  bill  is  filed  to  quiet  title 
under  the  amended  statute  authorizing  suits 
In  equity  to  compel  the  determination  of 
claims  to  real  estate  in  certain  cases,  and  to 
quiet  the  title  to  same.  This  act  passed  in 
1901  (P.  L.  1901,  p.  58),  is  an  amendment  to 
the  original  act  (P.  L.  1870,  p.  20).  The  orig- 
inal act  provided  substantially  that  when 
any  person  Is  In  peaceable  possession  of  lands 
in  this  state,  claiming  to  own  the  same,  and 
his  title  thereto  or  any  part  thereof  is  denied 
or  disputed,  and  no  suit  shall  be  pending  to 
enforce  the  validity  of  any  such  title,  claim, 
or  incumbrance,  it  shall  be  lawful  for  such 
person  so  in  possession  to  bring  and  main- 
tain a  suit  in  chancery  to  settle  the  title  of 
said  lands,  and  to  clear  up  all  doubts  and 
disputes  concerning  the  same.  The  amended 
act  of  1901,  after  re-enacting  the  portion  of 
the  original  act  before  set  out,  proceeds: 
"And  whenever  any  lands  within  the  state 
shall  not,  by  reason  of  their  extent,  or  by 
reason  of  such  lands  being  wild  or  wood 
or  waste  or  unlnclosed  or  unimproved  lands, 
be  in  the  actual  peaceable  possession  of  the 
owner  or  person  clahning  to  own  the  same, 
the  owner  or  person  claiming  to  own  the 
same  In  fee  under  a  deed  or  other  instru- 
ment, duly  recorded  within  this  state,  who 
shall  have  paid  the  taxes  upon  such  lands, 
and  to  whom  or  to  whose  grantors  the  taxes 
upon  such  lands  shall  have  been  assessed  for 
five  consecutive  years  immediately  prior  to 
the  commencement  of  suit,  shall  be  presum- 
ed to  be  In  peaceable  possession  of  such 


lands  within  the  meaning  of  this  act;  pro- 
vided no  other  person  be  In  possession  there- 
of and  It  shall  be  lawful  for  such  person  so 
presumed  to  be  In  possession  to  bring  and 
maintain  a  suit  In  chancery  to  settle  the  tit? 
of  said  lands  and  to  clear  up  all  doabts  and 
disputes  concerning  the  same,  and  soch  per- 
son so  presumed  to  be  in  possession  sball  be 
entitled  to  ail  the  benefits  of  and  subject  to 
all  the  provisions  of  this  act"  The  blU  of 
the  complainant  sets  out  the  Jarlsdictknia; 
facts  required  by  the  amended  statnte.  An 
answer  was  interposed  denying  the  exist^iee 
of  those  facts.  Evidence  was  taken  before 
the  Vice  Chancellor  upon  the  question  wheth- 
er the  complainant  was  entitled  to  proeecute 
her  suit  A  decree  was  signed  adjudging 
that  the  complainant  was  so  entllied.  The 
Vice  Chancellor  in  his  opinion  discussed  the 
testimony  in  respect  to  the  question  whether 
the  complainant  was  In  actual  peaceable  pos- 
session of  the  land  In  dispute,  and«  If  not 
whether  It  was  by  reason  of  the  extent  and 
character  of  the  lands;  whether  she  daimed 
to  own  them  In  fee  under  a  recorded  instru- 
ment; whether  she  had  paid  taxes  upon  them 
for  five  consecutive  years  immediately  prior 
to  the  commencement  of  the  suit;  and,  lastly, 
whether  the  defendant  was  In  possession  of 
the  lands  In  question.  These  questi<HiB  were 
all  resolved  In  favor  of  the  complainant 
E^m  the  decree  thereupon  signed,  this  ap- 
peal was  taken. 

In  the  briefs  of  the  counsel,  the  unconsti- 
tutionality of  the  amended  act  is  soggested 
rather  than  argued.  In  the  recent  case  of 
Brady  v.  Cartaret  Realty  Company  (N.  J. 
Err.  &  App.)  64  Atl.  1078,  we  bad  occasion  to 
consider  the  constitutionality  of  the  provi- 
sions of  the  original  act  That  act,  as  will 
be  observed,  conferred  upon  the  person  in 
peaceable  possession  of  lands  and  claiming 
to  own  them  the  ability  to  institute  a  suit 
In  the  Court  of  Chancery  against  any  person 
who  claimed  to  own  the  lands  for  the  pnr- 
I)ose  of  settling  the  title  to  the  same.  The 
validity  of  that  act  was  vindicated  upon  the 
ground  that  It  only  extended  the  operatloo 
of  a  well-settled  equity  maxim  that  where 
there  was  none,  or  an  Inadequate  legal  reme- 
dy, equity  would  afford  relief.  The  declsioa 
went  upon  the  ground  that  the  courts  of 
common  law  had  never  entertained  actions 
by  a  person  in  possession  of  land  for  the  par- 
pose  of  bringing  the  title  to  the  land  to  a 
legal  test  against  a  person  out  of  possession, 
and  that  the  statutory  proceeding  was  mere- 
ly an  extension  of  the  doctrine  of  quia  timet 
It  was  also  held  In  that  case  that  the  pro- 
ceeding being  an  equitable  remedy,  the  com- 
plainant was  not  entitled  to  a  trial  by  Jury 
in  an  action  at  law,  but  only  to  a  trial  by 
Jury  upon  an  Issue  framed  in  the  Court  of 
Chancery  or  to  a  Jury  trial  in  an  actimi  at 
law  at  the  discretion  of  the  Chancellor.  In 
the  above  statute  the  right  to  instltnte  an 
equitable  suit  was  conferred  only  upon  the 
person  in  peaceable  possession.    The  amend- 
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session  actually,  but  those  who  are  not  In 
peaceable  possession  actually,  may  be  pre- 
Bumptively  in  peaceable  possession,  within 
the  meaning  of  the  act.  It  Is  not  perceived, 
however,  that  this  enlargement  of  the  class 
of  persons  who  may  bring  suit  cbaoges  in 
any  degree  the  complexion  of  the  constitu- 
tional question. 

Says  Mr.  Pomeroy  (Eq.  Jur.  1346):  "In  ex- 
tending equity  jurisdiction  to  quiet  titles, 
the  states  adopting  such  statutes  may  be 
separated  into  two  classes;  the  first  class  re- 
quiring the  plaintiff  to  be  in  possession,  and 
the  second  allowing  the  action  to  be  brought 
by  a  plaintiff  either  in  or  out  of  possession." 
Our  original  act  placed  this  state  within  the 
.  first  class.  The  amended  act  extends  the 
remedy  partly  within  the  second  class.  The 
latter  act  does  not  confer  upon  all  persons 
out  of  possession  the  right  to  employ  the 
statutory  suit,  but  only  upon  some  persons; 
but  that  the  class  mentioned  are  out  of  pos- 
session seems  manifest,  notwithstanding  the 
statutory  phraseology  by  which  the  right  to 
sue  is  conferred.  Although  the  statute 
speaks  of  persons  within  the  class  as  having 
a  presumptive  peaceable  possession  of  the 
lands  in  dispute,  yet  it  is  quite  clear  that 
presumptive  possession,  in  Its  quality  and  in 
Its  purposes,  is  quite  distinct  from  possession 
which  the  law  has  always  recognized.  It  Is 
obviously  entirely  different  from  that  pos- 
session which,  existing  in  a  third  person,  by 
the  provisions  of  the  statute  itself  defeats 
a  suit  Indeed,  the  purpose  of  the  act  was 
not  to  declare  that  a  person  within  the  men- 
tioned class  had  any  actual  possession  at 
all.  Its  purpose'  was  merely  to  confer  up- 
on the  class  a  right  to  sue  similar  to  that  al- 
ready possessed  by  one  in  peaceable  posses- 
sion. The  statute  might  have  provided  that 
the  owner  or  person  claiming  to  own  lands 
under  the  prescribed  conditions  might  bring 
a  suit  In  chancery  to  settle  the  title  to  said 
lands,  and  then  set  out  the  course  of  proceed- 
ing as  in  the  original  act,  or  by  reference 
thereto.  Such  a  statute  would  have  amount- 
ed in  substance  to  the  legislation  as  it  now 
exists.  Instead  of  this,  however,  the  Leg- 
islature merely  put,  by  presumption,  any  one 
of  the  class  in  the  same  posture  as  one  who 
bad  the  tight  to  sue  under  the  original  act; 
and  thus  by  reference  conferred  upon  him  all 
the  rights  to  sue,  coupled  with  its  incidents. 
The  reference  in  the  statute  to  one  in  peace- 
able possession  was  to  furnish  a  measure  of 
the  right  conferred  upon  the  new  class. 

But,  whatever  may  be  the  view  taken  of 
the  legislation  under  review,  I  am  unable 
to  perceive  in  what  way  It  can  be  said  to  be 
m  conflict  with  the  Constitution.  Whether 
the  plaintiff  is  in  possession  or  out  of  pos- 
aension,  the  situation  in  respect  to  the  ques- 
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plaintiff — ^whether  he  was  in  possession  or 
whether  he  was  out  of  possession.  The  In- 
adequacy of  the  legal  remedy  arose  from  the 
fact  that  the  defendant  was  out  of  posses- 
sion. The  plaintiff  could  bring  no  action  of 
ejectment  against  any  one  claiming  an  inter- 
est in  the  land,  unless  that  claimant  was  in 
possession.  Nor  is  the  ability  of  the  Legis- 
lature to  thus  extend  the  Jurisdiction  of  the 
Court  of  Chancery  affected  by  the  fact  that 
the  field  covered  by  the  common-law  action 
of  ejectment  was  enlarged  by  the  ejectment 
act  of  1865.  Under  the  fourth  section  of  that 
statute  an  action  at  law  w.ould  now  He 
against  Norcross  at  the  suit  of  Mrs.  Mc- 
Grath.  The  constitutional  objection  to  the 
present  legislation,  however,  is  confined  to 
the  proposition  that  the  amended  act  to  quiet 
title  infringes  upon  the  exclusive  Jurisdic- 
tion of  the  courts  of  common  law  as  such 
Jurisdiction  existed  in  1844,  at  the  date  of 
the  adoption  of  our  present  Constitution. 
At  that  date  the  courts  of  common  law  would 
not  entertain  such  an  action,  and  there'fore 
the  present  statute  strips  them  of  no  prero- 
gative which  they  then  possessed.  The  sit- 
uation seems  to  be  precisely  similar  to  that 
which  engaged  the  attention  of  the  court  in 
Brady  v.  Carteret  Realty  Co.,  supra,  so  far 
as  respects  the  adequacy  of  any  legal  remedy 
at  common  law,  and  the  validity  of  the  stat- 
ute. The  amended  act  is  held,  therefore,  not 
to  infringe  the  provisions  of  the  Constitution. 

The  questions  of  fact  passed  upon  by  the 
learned  Vice  Chancellor  were  considered  by 
him  with  characteristic  carefulness,  and  the 
conclusions  stated  by  him  respecting  their 
significance  and  force  are  approved. 

The  decree  below  should  be  affirmed. 


BOARD  OF  EDUCATION  OF  FRELINa 
HUYSEN  TP.  V.  ATWOOD,  County 

Superintendent. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4. 1907.) 

1.  Schools  and  Scnoor,  Districts— FAiLina 
TO  PBovinE  School  Facilities. 

The  failure  of  a  board  of  education  to 
provide  for  the  transportation  of  children  livine 
remote  from  the  achoolhouse,  pursuant  to  sec- 
tion 111  of  the  school  law  fP.  L.  1902.  p.  108), 
is  not  a  failure  "to  provide  suitable  school  facili- 
ties and  accommodations,"  within  the  meanini; 
of  section  120  of  the  same  act  (P.  L.  p.  111). 

2.  Saub. 

The  latter  section   beinj;  bighly  penal   in 
its  con!«qnence8,  its  language  must  be  construed 
with  reasonable  strictness. 
(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Bill  by  the  board  of  education  of  Freling- 
hnysen  township  against  Franklin  T.  At- 
wood,  county  superintendent    Judgment  for 
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plaintiff   (62  AU.   1130).    Defendant  brings 
error.    A£Brmed. 

Robert  H.  McOarter,  Atty,  Gen.,  for  plain- 
tiff In  error.  Wllliam  H.  Morrow,  for  de- 
fendant in  error. 

HBNDEICKSON,  J.  The  county  superin- 
tendent of  the  county  of  Warren,  under  color 
of  authority  contained  In  section  120,  art. 
10^  of  the  school  law  of  1902  (F.  L.  1902,  p. 
Ill),  made  an  order  in  writing,  which  was 
afterwards  approved  by  tlie  state  superin- 
tendent, directed  to  the  custodian  of  the 
school  funds  of  the  school  district  of  Fre- 
llnghuysen,  in  said  county,  ordering  him  to 
withhold  from  said  district  the  school  mon- 
eys In  his  hands  apportioned  to  said  district, 
because  the  children  of  certain  persons  nam- 
ed residing  in  the  district  were  not  provided 
with  suitable  school  privileges.  The  board 
of  education  of  the  district  thereupon  re- 
moved the  order  and  the  proceedings  there- 
under by  writ  of  certiorari  to  the  Supreme 
Court  By  the  Judgment  of  the  latter  court, 
the  order  was  set  aside  as  being  made  with- 
out Jurisdiction.  The  facts  and  circumstan- 
ces will  more  fully  appear  by  reference  to 
the  opinion  of  the  court  found  in  62  Atl.  1130. 
The  county  superintendent;  the  defendant  be- 
low, brought  a  writ  of  error,  removing  the 
Judgment  to  this  court  for  review. 

The  case  shows  that  the  defendant  below 
based  his  action  in  visiting  upon  the  school 
district  the  penalty  denoted  in  his  order 
upon  the  alleged  refusal  of  its  board  of  edu- 
cation "to  provide  suitable  school  facilities 
and  accommodations  for  all  cliildren  residing 
In  the  district  and  desiring  to  attend  the 
public  schools  therein,"  as  required  in  that 
section  of  the  statute  referred  to.  The  case 
also  shows  that  the  particular  infraction  of 
the  statute  complained  of  as  alleged  was  the 
failure  of  the  board  to  provide  for  the  trans- 
portation of  certain  children  living  remote 
from  the  schoolbouse,  under  the  authority  of 
section  111  of  the  act.  We  concur  In  that 
part  of  the  opinion  of  the  Supreme  Court 
which  holds  that  such  a  failure  was  not  a 
failure  to  provide  suitable  school  facilities 
and  accommodations  within  the  meaning  of 
section  120,  and  that  for  this  reason  the  order 
In  question  was  made  without  Jurisdiction. 
It  will  be  noted  that  the  section  limits  the 
exercise  of  the  power  claimed  to  such  oc- 
casions as  would  be  embraced  in  the  lan- 
guage, "whenever  such  school  facilities  and 
accommodations  shall  be  inadequate  and  un- 
suited  to  the  number  of  pupils  attending  or 
desiring  to  attend,"  etc.,  and  this  we  think  is 
very  persuasive  in  favor  of  the  construction 
thus  given  to  the  section  in  the  court  below. 
And  this  section  of  the  statute  being  highly 
penal  In  its  consequences  we  shall  construe 
its  terms  with  reasonable  strictness.  We  do 
not  deem  it  necessary,  under  the  view  we 
have  taken,  to  consider  the  question  alluded 
to  In  the  opinion  as  to  whether  the  provisions 
of  section  111  before  cited  are  mandatory  or 


];>ermlssive  only,   and  do  not  ezpiCflB   acj 
opinion  on  the  subject. 

The  result  is  that  the  Judgment  of  tbe  Su- 
preme Court  la  affirmed,  with  costs. 


SMITH   y.  ATIJINTIC  CITY   E.   CO. 
(two  cases). 

(Court  of  Errors  and  Appeals  of  Mew  Jenej. 
March  4. 1907.) 

L   TBIAI/— IHSTBUCTIONS— EXCEPTIOSB. 

While  an  exception  to  a  single  letcal  propo- 
sition contained  in  a  charge  to  the  jary  oe^d 
not  point  out  the  xronnds  on  wtiich  it  is  tab-a, 
unless  the  trial  judge  lequires.  it  most  brkx 
to  the  mind  of  the  trial  jndKe  the  matter  ex- 
cepted to,  either  by  a  recital  of  the  lanxmiec 
used,  or  of  its  very  snbstance. 

FBd.  Note. — For  c&aea  in  point,  see  Cent.  Die 
vol.  40.  Trial.  I  689.] 

2.    SAitB — INOEFIKITBNKSB. 

An  exception  to  the  "cotirf  8  chaise  to  tLe 
jury  on  the  question  of  damages"  is  insuQdrat 
to  Dring  into  review  any  question  as  to  Um 
propriety  of  the  ciiarge  on  that  subject. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial.  {  689.1 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Actions  by  John  Smith  against  the  Atlantic 
City  Railroad  Company,  and  by  James  Smitt 
against  the  same  defendant  Judgments  for 
plaintiffs,  and  defendant  brtngs  error.  Af- 
firmed. 

J.  Wlllard  Morgan  and  Clarence  V.  Coie. 
for  plaintiff  in  error.  John  W.  Westcott  for 
defendants  in  error. 

MAGIE,  C.  These  writs  of  error  bring 
up  for  review  Judgments  in  the  Supreme 
Court,  affirming  Judgments  of  tbe  Camdes 
county  circuit  court,  upon  verdicts  of  a  JU17. 
The  actions  Were  brought  t*  recover  rtamagd 
resulting  from  a  collision  between  a  train  of 
the  plaintiff  in  error  and  a  team  belonging  to 
John  Smith,  one  of  the  defendants  In  error, 
and  driven  by  James  Smith,  the  other  of  the 
defendants  In  error.  The  causes  were  tried 
together  in  the  circuit  court,  and  beard  to- 
gether In  the  Supreme  Court 

The  objection  to  the  Judgments  Is  pat. 
first  and  most  strenuously,  upon  the  ground 
that  it  was  erroneous  to  deny  tbe  motion  for 
a  nonsuit  or  a  direction  for  a  verdict  for  tiie 
defendant  below  (who  is  tbe  plaintiff  in  error), 
and  that  the  Supreme  Court  erred  in  approv- 
ing such  denial.  An  examination  of  the 
evidence  in  the  bills  of  exception  satisfies  as 
that  there  were  questions  for  a  Jory,  and 
that  It  would  have  been  erroneous  to  take 
them  away  by  granting  either  motion. 

It  is  next  contended  that  there  was  an 
error  in  the  trial  from  tbe  refusal  to  permit 
the  plaintiff  below  to  be  crosa-examint^ 
with  respect  to  tbe  physical  condition  of  tlie 
crossing  at  which  the  collision  occurred,  as 
exhibited  by  a  photograph  marked  for  Ideuti- 
flcatlon.  The  photograplr  had  not  been  prov- 
ed, and  therefore  It  was  proper  to  refuse  to 
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permit  the  plaintiff  to  be  interrogated  re- 
specting it 

It  is  farther  contended  that  a  hypothetical 
question  propounded  to  a  physician  on  ciosb- 
ezamlnatlon  was  erroneously  admitted  over 
objection,  because  It  is  said  to  have  included 
a  fact  not  appearing  from  the  evidence.  This 
contention  Is  unavailable  because  an  exam- 
ination of  the  evidence  discloses  that  it  Justi- 
fied the  finding  of  the  very  fact  which  It  is 
claimed  ought  not  to  have  been  included  in 
the  question. 

A  farther  exception  was  talcen  to  the  charge 
of  the  trial  Judge,  and  this  Is  its  language: 
"The  defendant's  counsel  prays  a  bill  of  ex- 
ceptions to  the  court's  charge  to  the  Jury  on 
the  question  of  damages  to  the  plaintiff  John 
Smith."  The  Supreme  Court  held  that  this 
exception  did  not  bring  into  review  the 
charge  on  the  subject  of  such  damages,  be- 
cause it  did  not  point  out  to  the  mind  of 
the  trial  Judge  in  what  respect  the  counsel 
thought  the  charge  on  that  subject  was  er- 
roneous. In  Packard  t.  Bergen  Neck  Rall- 
■way  Co.,  54  N.  J.  Law,  553,  25  Atl.  506,  it 
-was  held,  in  this  court,  that  when  an  ex- 
ception Is  prayed  to  distinct  and  separate 
propositions  of  law  contained  in  a  charge,  the 
trial  Judge  may  allow  each  exception  gener- 
ally, or  he  may  require  the  exceptant  to 
state  and  insert  in  the  bill  of  exceptions 
the  ground  or  grounds  of  exception.  The  ex- 
ception now  before  us  is  a  general  one,  and 
the  trial  Judge  has  not  required  it  to  con- 
tain the  ground  or  grounds  of  objection.  But 
the  exception,  nevertheless.  Is  faulty.  As 
ivas  said  by  Chief  Justice  Hornblower,  in 
Potts  v.  Clarke,  20  N.  J.  Law,  536,  the  bill 
of  exceptions  to  a  charge  which  does  not 
consist  of  a  single  legal  proposition  must 
show  the  part  or  parts  of  the  charge  to  which 
the  exception  was  taken,  and  points  out  that 
this  mny  be  done  by  way  of  recital  of  the 
parts  of  the  charge  excepted  to.  This  doc- 
trine was  approved  In  this  court  in  the  case 
of  Packard  v.  Bergen  Neck  Railway  Co., 
ubi  supra,  where  the  exception  distinctly 
pointed  out  what  legal  proposition  contained 
In  the  charge  the  exceptant  objected  to. 

The  exception  now  under  consideration 
does  not  recite  the  language  of  the  charge, 
or  call  the  attention  of  the  trial  Judge  to  the 
charge,  either  specifically  or  in  substance. 
Tbis  loose  practice  is  unfair  to  the  trial  Judge 
and  to  the  reviewing  court.  The  trial  Judge 
may  have  inadvertently  used  language  which 
expresses  a  view  contrary  to  that  which  he 
intended  to  express.  He  may  incautiously 
have  used  one  word  to  express  an  idea  when 
another  word  would  have  been  more  appro- 
priate. If  the  language  he  has  used  is 
brought  to  bis  attention,  his  Inadvertence  or 
mistake  would  be  Instantly  corrected.  With 
such  an  exception  as  is  now  urged  no  point 
Is  brought  to  the  attention  of  the  trial  Judge 
respecting  his  alleged  error.  Such  an  ex- 
ception, moreover,  requires  this  court  to 
pick  out  from  the  charge  whatever  may  have 


been  said  on  the  subject  to  which  It  Is  di- 
rected. We  agree,  therefore,  in  the  conclu- 
sion reached  In  the  Supreme  Court,  for  the 
reason  above  given. 

The  Judgment  of  the  Supreme  Court  must 
be  afilrmed. 


CRESSH  V.  LOPER. 

(Court  of  Chancery  of  New  Jersey.    March 
4  1907.) 

Partnebship— Saxk  or  Paktrebshif  Fbofeb- 

TY— PUBCHABE  BT  PaBTZ«EB— AVOIDANCE. 

The  rule  that  if  a  trustee,  or  one  stand- 
ing In  a  gimilnr  capacity,  becomes  a  purchaser 
of  the  trust  property,  such  act  is  voidable  at 
the  instance  of  the  person  whom  he  represents, 
applies  to  a  sale  of  partnership  property  by  • 
master,  pursuant  to  a  decree  in  partition,  and 
where  the  satne  is  purchased  by  one  of  the 
partners,  the  other  partner  may  avoid  tlie  sale. 

Bill  by  Walter  Cresse  against  John  B.  Lo- 
per.  Heard  on  bill,  answer,  replication,  and 
proof.    Decree  advised. 

The  bill  is  filed  by  complainant  to  procure 
an  accounting  from  defendant  as  a  partner, 
and  also  to  have  defendant  declared  to  hold 
the  title  to  certain  real  estate  in  trust  for 
the  partnership.  Complainant  and  defendant 
were  engaged  in  the  meat  and  vegetable 
business  at  Holly  Beach,  N.  J.,  as  partners. 
In  March,  1903,  complainant  was  adjudged 
insane,  and  committed  to  an  institution  for 
the  insane,  where  be  remained  until  October, 
1905,  at  which  time  he  was  discharged  as 
cured.  During  the  period  of  incapacity  of 
complainant,  defendant  continued  to  conduct 
the  imrtnershlp  business.  Among  the  as- 
sets of  the  partnership  was  certain  real  es- 
tate, which  had  been  purchased  by  the  part- 
ners with  partnership  funds  and  title  taken 
in  the  names  of  the  partners  as  tenants  in 
common.  In  December,  1903,  defendant  filed 
a  bill  for  partition  of  the  real  estate  so 
owned  by  the  partnership,  and  In  April,  1904, 
pursuant  to  decree  In  the  partition  cause, 
public  sale  of  the  real  estate  was  made  by  m 
special  master.  At  that  sale  defendant  be- 
came the  purchaser  as  the  highest  bidder.  In 
the  final  decree  in  partition,  the  parties  were 
not  expressly  authorized  to  purchase  at  the 
sale.  Complainant  now  seeks  an  account- 
ing from  defendant,  as  partner,  for  the  period 
during  which  complainant  was  confined,  and 
also  seeks  to  have  defendant  decreed  to  hold 
the  title  to  the  real  estate,  which  he  purchas- 
ed at  the  master's  sale,  as  trustee  for  the 
pnrtnershlp.  The  testimony  at  the  trial 
established  that  the  real  estate,  at  the  time 
of  the  sale  was  worth  at  least  $2,300.  The 
amount  for  which  the  property  was  sold  to 
defendant  at  the  sale  was  $1,430.  Defendant 
admits  his  liability  to  account,  but  asserts 
absolute  title  to  the  real  estate  purchased 
by  him  at  the  master's  sale. 

J.  M.  B.  Hlldreth,  for  complainant  Doug- 
lass &  Douglass,  for  defendant 
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LBAMINO,  y.  O.  (after  stating  the  facts). 
Since  tbe  case  of  Staats  y.  Bergen,  17  N.  J. 
Eq.  554^  it  has  been  the  recognized  policy  of 
the  law  of  this  state  that  if  a  trustee,  or 
one  standing  In  any  similar  'capacity,  be- 
comes the  purdiaser  of  the  trust  property, 
such  act  is  voidable  at  tbe  instance  of  tbe 
person  whom  he  represents.  The  rule  is 
adopted  as  a  wise  and  necessary  public  reg- 
ulation, and  is  applied  to  Judicial  sales  as 
well  as  to  sales  made  by  tbe  fiduciary  agent. 
Carson  v.  Marshall,  37  N.  J.  Bq.  213,  215; 
Marshall  t.  Garson,  38  N.  J.  Bq.  250,  255,  48 
Am.  Rep.  319;  Romalne  v.  Hendrickson's 
Bx'rs,  27  N.  J.  Bq.  162;  Oreveling  v.  Pretts, 
34  N.  J.  Bq.  134;  Porter  t.  Woodruff,  36  N.  J. 
Bq.  174;  Deegan  t.  Capner.  44  N.  J.  Bq.  339, 
15  Atl.  819. 

It  Is  not  in  my  opinion,  essential  to  tbe 
application  of  tbe  rule  that  the  purchaser  be 
a  trustee  In  tbe  strict  sense.  A  trustee  is 
forbidden  to  purchase  because  bis  Interest, 
as  a  purchaser,  Is  opposed  to  the  Interest  of 
his  cestui  que  trust  Tbe  philosophy  of  the 
rule  extends  Its  application  to  all  cases 
where  it  Is  tbe  legal  duty  of  tbe  purchaser 
to  cause  tbe  property  to  be  sold  for  Its  full 
value.  In  tbe  present  case  the  property  sold 
was  that  of  the  partnership.  Defendant,  as 
a  partner,  owed  a  legal  duty  to  the  partner- 
ship, and  to  bis  absent  partner  to  cause  the 
partnership  asset  to  be  sold  at  Its  full  val- 
ue. As  a  purchaser,  it  was  to  bis  personal 
advantage  to  buy  tbe  property  as  cheaply  as 
possible.  The  duty  which  defendant  was 
under  legal  obligation  to  perform  In  refer- 
ence to  the  sale  of  the  property  was  clearly 
inconsistent  with  his  Interests  as  a  purchas- 
er. Partnership  relations  are  usually  defined 
and  measured  by  the  principles  of  agency; 
but  to  tbe  same  extent  that  the  powers  of 
partners  are  thus  defined,  corresponding  re- 
sulting duties  arise  which  carry  the  essential 
elements  of  trust  relationship,  and  the  same 
rules  and  tests  are  necessarily  applicable  to 
the  conduct  of  partners,  with  reference  to  the 
partnership  assets,  as  are  ordinarily  applica- 
ble to  that  of  trustees.  It  is  in  this  view 
that  I  understand  Partridge  v.  Wells,  30  N. 
J.  Bq.  176,  178,  in  which  Vice  Chancellor 
Van  Fleet  gives  expression  to  tbe  idea  that 
partners  hold  to  each  other  the  relations  of 
trustee  and  cestui  que  trust  Wells  v.  Part- 
ridge, 31  N.  J.  Bq.  362.  See,  also,  Pomeroy 
V.  Benton,  57  Mo.  531,  545;  Kelley  v.  Green- 
leaf,  3  Story  (U.  S.  a  O.)  93,  100,  Fed.  Cas. 
No.  7657;  Goldsmith  v.  Bichold  Bros.,  94  Ala. 
116,  10  South.  80,  33  Am.  St  Rep.  97.  In 
the  present  case  tbe  principles  of  trustee- 
ships are  peculiarly  applicable  by  reason  of 
tbe  circumstance  of  the  insanity  of  com- 
plainant at  the  time  of  the  sale.  Insanity 
of  one  of  the  partners  does  not,  per  se, 
work  a  dissolution  of  tbe  partnership.  The 
remaining  partner  may,  in  such  case,  as- 
sume the  whole  management  of  tbe  partner- 
ship business,  or  may  Institute  proceedings 


for  dlss(dution.  Hie  former  course  wu 
adopted  by  defendant  In  tbe  adoption  c; 
that  course,  his  fiduciary  relationship  dai- 
ly embodied  all  the  essential  elements  of  i 
trusteeship.  Raymond  v.  Vaagbn,  128  IE 
256,  21  N.  B.  S66,  4  li.  R.  A.  440.  15  Am.  Si 
Rep.  112.  I  am  of  the  (pinion  tbat  in  pc 
chasing  the  property  in  question  defeodar. 
subjected  himself  to  the  operation  of  the  nu 
in  Staats  v.  Bergen,  supra. 

The  propriety  of  extending  the  apenta 
of  this  rule  to  Judicial  sales  of  partnenbi; 
assets  is  well  exemplified  by  tbe  facts  of 
this  case.  Tbe  property  was  sold  for  scarcr- 
ly  more  than  one-half  of  Its  valne.  The  ncde 
of  complainant  testified  that  be  was  iadi- 
ced  not  to  bid  at  the  sale,  by  a  promise  op<K! 
the  part  of  defendant  that,  If  he  would  cot 
"bid  on  the  property  and  run  it  ap,"  defad- 
ant  would  see  that  complainant  got  all  tbi: 
was  coming  to  him.  While  this  is  denied  b; 
defendant,  it  Is  clear  trc»n  the  testimoDy  thst 
the  uncle  was  deterred  from  bidding  bj  rea- 
son of  what  he  understood  to  be  a  promise 
of  this  nature. 

I  will  advise  a  decree  tbat  defendant  hoidi 
the  title  to  tbe  land  in  question  In  trust  for 
the  partnership,  and  that  tbe  special  mtsta 
already  appointed  make  public  sale  of  tlie 
real  estate.  In  tbe  accounting  before  tin 
master,  all  Just  allowances  will  be  made  ts 
defendant. 


HUBATKA  V.  MAIERHOEFBR. 

(Court  of  Chanoery  of  New  Jeraey.   VA  S, 
1907.) 

ESQUlTT-^UKIBDICnOR— EqUITABtB  Tmi  TO 

la.:«i>— QtjEsnoNs  or  Legai.  Titu. 

Complainant  filed  a  bill  assertin);  eqait£hl« 
title  to  tbe  whole  of  certain  premises,  alledm 
that  comnlainant's  mother  famished  tbe  pa^ 
chase  money  therefor,  and  that  defendant  ti; 
fraud,  etc.,  procured  Us  name  to  be  inserted  ic 
the  conveyance  as  (crantee  and  hnsband.  when  m 
fact  he  and  complainant's  mother  were  not  mu- 
ried  at  the  time.  At  the  hearing  it  was  ad- 
mitted that  no  case  of  fraud  or  resaltioc  trat 
was  sufficiently  made  out,  and  that  complain- 
ant's rieht  to  the  land  or  to  a  half  inteicat  ttm- 
in  depended  on  whether  the  parties  woe  married 
at  the  date  of  the  deed :  defoidant  allecinx  i 
common-law  marriage  prior  thereto.  BM  that 
tbe  question  of  legal  title  oonid  not  be  dispo^ 
of  on  the  bill. 

Bill  by  Maria  Hubatka  against  FYtnk 
Malerboefer.  Heard  on  bill,  answer,  replica- 
tion, and  proofs.    Bill  dismissed. 

Stem  and  WolfSklel,  for  complainant  W. 
B.  Wilson,  for  defendant 

BMBRT,  v.  C.  This  suit  bivolves  flie 
title  to  a  tract  of  land  hi  Bllzabetli.  Tit 
defendant  and  complainant's  mother,  by  Qie 
name  and  description  of  Frank  Malerbioefs 
and  Josephine  Malerboefer,  his  wife,  re- 
ceived a  deed  for  tbe  property,  dated  Febru- 
ary 1,  1905,  acknowledged  on  February  IStli 
and  recorded  February  20,  1905.  Mrs.  Male^ 
hoefer  died  on  July  7,  1906.    (Jomplaiaant 
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who  Is  the  sole  heir  at  law  of  her  mother, 
who  died  Intestate,  claims  that  defendant  and 
her  mother  were  not  married  until  February 
25,  1906,  10  days  after  the  delivery  of  the 
deed,  and  that  at  the  time  of  the  deed  the 
grantees  were  not  man  and  wife.  She  fur- 
ther claims  that  all  of  the  purchase  money 
of  the  property  was  fumiahed  by  her  mother, 
and  that,  by  fraud,  false  representation,  and 
force  or  undue  Influence,  defendant  procured 
his  name  to  be  Inserted  in  the  conveyance 
as  grantee  and  husband,  for  the  purpose  of 
afterwards  claiming  an  estate  by  the  entire- 
ty. Defendant  admits  that  there  was  no 
legal,  formal  ceremony  of  marriage  until  Feb- 
ruary 25th,  bat  sets  up  a  common-law  mar- 
riage, existing  at  the  time  of  the  purchase 
and  for  some  years  previous.  He  denies  the 
charges  of  fraud,  or  tliat  the  purchase  money 
was  furnished  by  the  wife.  These  issues 
raise  two  questions  as  to  the  title;  the  first 
relating  to  the  equitable  title  in  complainant 
as  heir  at  law  of  her  mother,  by  reason  of 
a  trust  resulting  from  the  payment  of  the 
purchase  money,  and  the  defendant's  fraud 
In  procuring  the  insertion  of  his  name  as 
grantee.  If  this  equitable  claim  is  sustained, 
the  defendant,  whether  married  or  not  at  the 
time  of  the  purchase,  would  hold  the  legal 
title  (either  one-half  or  the  whole  thereof)  in 
trust  for  the  complainant  If,  on  the  other 
hand,  no  equitable  title  or  Interest  Is  created, 
then  complainant's  title,  if  based  merely  on 
the  marriage  of  defendant  and  her  mother 
after  the  purchase,  is  a  purely  legal  title.  At 
the  hearing  It  was  admitted  that  no  case  of 
fraud  or  resulting  trust  was  sufBctently  made 
out,  and  that  complainant's  right  to  the  land 
or  to  a  half  Interest  in  it  depended  on  the 
question  whether  the  parties  were  married  at 
the  date  of  the  deed. 

This  title  being  thus  a  purely  legal  title, 
the  question  is  whether  the  court,  finding 
against  complainant  on  the  claim  of  equitable 
title  and  Interest,  can  now  determine  the 
question  of  legal  title.  A  formal  ceremony 
of  marriage,  performed  by  a  Justice  of  the 
peace,  took  place  on  February  25, 1905,  at  the 
procurement  of  the  defendant,  and  the  con- 
sent of  both  parties ;  but  defendant's  present 
claim  is  that  a  common-law  marriage  then 
existed,  and  had  existed  for  years,  and  evi- 
dence on  both  sides,  bearing  upon  this  ques- 
tion, was  submitted.  The  question  has  been 
argued,  and.  If  the  court  has  Jurisdiction, 
should  be  decided.  I  stated  to  counsel  at  the 
hearing  that  I  bad  grave  doubts  about  the 
retention  of  the  cause  for  the  purpose  of  de- 
ciding the  question  of  purely  legal  title,  and, 
after  further  consideration,  I  think  this  ques- 
tion of  purely  legal  title  cannot  be  determined 
In  this  suit,  now  that  the  equitable  title  set 
up  by  complainant  Is  decided  adversely.  De- 
fendant is  In  possession  of  the  entire  prem- 
ises, claiming  legal  title  to  the  whole  prop- 
erty, and  he,  as  well  as  complainant,  is  en- 
titled to  have  this  title  settled  by  the  legal 
tribunal  exclusively.    Had  the  complainant's 


bill  been  filed  as  a  bill  for  partition,  claiming 
one  equal  half  of  the  legal  title,  because  tiie 
marriage  took  place  after  the  conveyance,  the 
court,  upon  defendant's  claiming  legal  title 
to  the  whole  property,  because  the  marriage 
took  place  before  the  conveyance,  could  not 
have  proceeded  with  the  bill  for  partition,  un- 
til this  question  was  settled  at  law,  even  by 
consent  of  both  parties,  and  a  decree  In  favor 
of  complainant  would  be  of  no  avail  If  ap- 
pealed from  by  defendant  Slockbower  v. 
Kanouse,  60  N.  J.  Eiq.  481,  26  Atl.  333.  A  for- 
tiori, the  question  of  legal  title  could  not  be 
disposed  of  on  the  present  bill,  which  was 
filed,  not  for  partition,  but  to  assert  an  eq- 
uitable title  only  to  the  whole  premises. 

The  bill  must  be  dismissed,  without  preju- 
dice to  an  action  at  law. 


TITUS  V,  TAYLOR. 

(Court  of  Chancery  of  New  Jersey.    March 
6,  1907.) 

1.  Si'Ecmo  Pdbtobmance— Bill,— Statutb  of 
Fbauds. 

A  bill  for  specific  performance  of  a  contract 
for  sale  of  land,  falling  to  disclose  any  written 
contract  between  complainant  and  defendant  or 
his  agent  is  insufficient. 

,    FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44.  Specific  Performance,  H  117,  357.] 

2.  Same— Past  PKaroBMANCE. 

Payment  of  a  part  of  the  purchase  money 
is  not  part  performance  that  will  take  an  oral 
contract  of  sale  of  land  out  of  the  statute  of 
trauda. 

[Ed.  Note.— For  cases  in  point  see  C!ent  Dix. 
vol.  44.  Specific  Performance,  {  126.] 

Suit  by  Clara  R.  Titus  against  Joseph 
Taylor  for  specific  performance.  Motion  to 
dismiss  bill  allowed. 

William  S.  Darnell,  for  the  motion.  J. 
Fitbian  Tatem,  opposed. 

LEAMING,  V.  C,  The  bill  Is  filed  by  a 
vendee  to  compel  specific  performance  of  a 
contract  for  the  sale  of  land.  The  contract 
was  made  in  March,  1905,  by  complainant 
with  William  H.  Bright,  as  agent  of  defend- 
ant The  bill  refers  to  Bright  as  the  "duly 
auttiorlzed"  agent  of  defendant,  and  refers  to 
a  letter  from  defendant  to  Bright  as  extend- 
ing to  the  latter  authority  to  sell  the  land 
In  question  for  defendant 

It  appears  unnecessary  to  pass  upon  the 
question  as  to  whether  the  averments  of  the 
bill  are  sufflcient  to  constitute  Bright  an 
agent  with  sufflcient  authority  to  make,  in 
the  name  of  his  principal,  a  contract  for  the 
sale  of  the  land,  or  whether,  under  the  al- 
legations of  the  bill.  Bright  must  be  treated 
as  a  mere  broker,  authorized  only  to  find  a 
purchaser  and  without  authority  to  contract 
for  his  principal,  as  in  Morris  v.  Ruddy,  20 
N.  J.  Eq.  236,  238;  for  it  is  manifest  that 
the  bill  does  not  overcome  the  requirements 
of  the  statute  of  frauds,  in  that  it  fails  to 
disclose  any  written  contract  between  corn- 
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plalnant  and  defendant  or  his  agent  for  tbe 
sale  of  the  land  In  question. 

Tbe  only  part  performance  of  tbe  contract 
referred  to  by  tbe  bill  consists  of  tbe  pay- 
ment by  complainant  to  the  agent  of  defoid- 
ant  of  tbe  sum  of  $25  to  bind  tbe  bargain. 
It  bas  long  been  the  settled  law  of  this  state 
that  tbe  only  cases  In  whlcb  a  part  perform- 
ance of  a  parol  contract  for  tbe  sale  of  land 
will  remove  the  contract  from  tbe  operation 
of  the  statute  of  frauds  is  where  there  has 
been  a  part  performance,  upon  the  part  of  the 
party  seeking  specific  performance,  of  snch 
a  nature  that  the  Interposition  of  tbe  statute 
of  frauds  as  a  defense  would  be  operative  to 
promote  rather  than  to  prevent  fraud.  The 
payment  of  a  portion  of  tbe  contract  price  is 
not.  In  Itself,  sufficient  part  performance  to 
take  the  case  out  of  the  statute;  as  money, 
so  paid,  can  be  recovered  back  by  action  at 
law  with  interest,  by  way  of  damages  for  its 
detention.  Brown  v.  Brown,  83  N.  J.  Eq. 
650,  680 ;   Cole  v.  Potts,  10  N.  J.  Eq.  67,  69. 

As  tbe  bill  fails  to  disclose  a  written  con- 
tract between  complainant  and  the  agent  of 
defendant  or  a  suillcient  part  performance  of 
a  parol  contra'jt  to  afford  equitable  Jurisdic- 
tion, the  motion  to  dismiss  tbe  bill  must  be 
allowed,  with  costs. 


WOODP.5NE  LAND  &  IMP.  CO.  v.  RIENEB 
et  al. 

(Court  nt  Chancery  of  New  Jersey.    March 
_  14.  1907.) 

C0VEHA!«»— RESTBIOTION    ON    UsE   0»  li^ND— 

WAivita. 

All  deeds  of  lots  sold  by  complainant  in  a 
settlement  established  by  it  contained  a  covenant 
that  no  liquor  should  be  sold  on  the  trranted 
premises  ezcr.pt  on  consent  executed  with  the 
formalities  «rf  a  deed.  Held,  that  thouKh  liquor 
has  l)een  sold  on  the  tract  for  a  number  of  years 
in  violatiui'4  of  law  and  the  covenant,  and  a 
wholesale  liouor  license  haa  been  issued  for 
tbree  yeriv«  authorizing  sale  in  a  building  on  the 
tract,  ypt  complainant  having  at  no  time  given 
even  tadt  sanction  to  violation  of  the  covenant, 
hot  all  sales  havine  been  aeainst  its  honest  ef- 
2r>rt8  If)  prevent  such  violation,  and  the  delav  in 
'iling  bill  to  enforce  the  covenant  havinc  been 
due  i.o  hone  that  the  sale  could  be  otherwise 
4toP7jed,  there  bas  been  no  waiver  of  right  to 
»nfofce  the  covenant 

Hult  by  the  Woodbine  Land  &,  Improvement 
Company  against  Isaac  RIener  and  others. 
Decree  for  complainant. 

Complainant  seeks  to  enforce  a  restrlctiye 
covenant  contained  in  a  deed  made  by  com- 
plainant of  lands  now  owned  by  defendant 
Jennie  Riener. 

In  tbe  year  1891  complainant  purchased 
some  5,000  acres  of  land  in  Cape  May  coun- 
ty, for  the  purpose  of  establishing  thereon  a 
settlement  of  Hebrews.  Tbe  enterprise  was 
for  tbe  benefit  of  tbe  Hebrew  race,  and  not 
for  profit,  and  was  conducted  by  money  form- 
ing a  trust  fund  left  by  Baron  Hlrscb  tor 
that  purpose.  The  tract  was  divided  into 
building  lots  for  residences  and  Into  garden 


lota,  which  were  to  remain  open,  and  fte«e 
lots  were  for  sale  to  Hebrews.  Tbe  seneral 
plan  Included  tbe  adoption  of  certain  cove- 
nants to  be  inserted  In  all  deeds,  and  amons 
these  was  a  covenant  against  the  sale  at  in- 
toxicating liquors,  aa  follows: 

"Also  that  no  spirituous,  malt,  intoxicate; 
or  vinous  liquors,  preparations  or  snbstan.-es 
in  tbe  nature  thereof,  shall  be  mannfactnreu, 
bought,  sold  or  kept  for  sale  as  a  beveraee 
upon  the  premises  above  granted  wltbont  tbe 
written  consent  first  had  and  obtained  of  the 
party  of  the  first  part  duly  executed  aLd 
proven  under  its  common  or  corporate  seal. 
In  the  same  manner  that  conveyances  of  la-jii 
are  pr<^perly  executed  and  proven  In  tte 
state  of  New  Jersey." 

Over  250  conveyances  have  been  made  by 
complainant,  and  each  conveyance  oontaias 
tbe  al)ove  covenant,  as  well  as  other  miUona 
restrictive  covenants.  At  this  time  over 
2,000  people  reside  on  the  tract.  Tbe  lot 
known  as  No.  22,  bUxA  No.  1.  In  sectioD  D, 
was  conveyed  by  complainant  Mardi  4,  ISEiT. 
to  Emma  Pesselnick,  and  by  sundry  conveyaji- 
ces  tbe  title  became  vested  bn  defendant  Jis- 
nle  Riener.  Defendant  Reuben  Riener  no* 
occupies  the  lot  in  question.  Tbe  bill  alleges 
that  defendants  are  now  wgaged  In  the  bu.-:- 
ness  of  selling  intoxicating  liqnora  on  the  kit 
named  In  violation  of  the  terms  of  the  co^-- 
nant  above  quoted,  and  seeks  tbe  enforce- 
ment of  tbe  covenant  by  process  of  injunc- 
tion. 

Tbe  answer  admits  tbe  ▼lolation  of  tbe 
covenant,  and  Justifies  under  tbe  claim  that 
complainant  has  waived  Its  right  to  enforce 
the  covenant  by  permitting  violations  of  tbe 
same  covenant  by  other  grantees,  and  also  by 
permitting  the  violation  of  other  nniforu 
covenants  contained  in  tbe  deeds  made  ly 
complainant. 

Coult,  Howell  &  Smith,  for  complainant 
J.  M.  E.  Hildretb,  for  defendants. 

LEAMINO,  y.  C  (after  stating  the  tacts). 
Tbe  courts  of  this  state  have  so  freqoeitiy 
given  consideration  to  tbe  enforcement  of 
covenants  of  this  nature  that  tlie  law  etm- 
trolling  questions  of  this  class  may  be  laid 
to  be  fully  defined.  Complainant  is  clearly 
entitled  to  tbe  relief  sought,  unless  it  baa  by 
its  conduct  lost  its  right  to  the  aid  of  tba 
court.  As  restrictive  covenants  in  deeds  are 
for  the  purpose  of  preserving  designed  oond:- 
tions,  it  necessarily  follows  tliat,  when  one 
who  is  entitled  to  enforce  them  fails  to  do  so,  j 
he  is  liable  to  be  deemed  to  have  acquiesced 
In  the  violation  and  abandoned  tbe  scheme 
originally  Intended.  If  tbe  failure  to  eotoKe  | 
the  covenant  has  Induced  physical  cbangti^ 
permanently  destructive  of  tbe  faarmoDy  of 
tbe  original  scheme  designed  to  be  preserved 
by  tbe  covenant,  It  is  manifest  that  an  aban- 
donment must  be  assumed;  but,  where  no 
substantial  change  in  the  conditions  soogiit 
to  be  preserved  by  the  covenant  have  beat 
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wrought  aboat  by  tbe  failure  to  enforce,  no 
rood  reason  appears  to  exist  for  treating  the 
'allure  to  enforce  as  a  bar,  unless  the  cir- 
■umstnnces  of  tbe  case  clearly  disclose  acqnl- 
iscence  to  a  degree  manifesting  the  absence 
it  an  intention  to  preserve  the  original  condl- 
lons.  In  Ocean  City  Association  v.  Chalfant, 
!5  N.  J.  Bq.  156,  158,  55  Atl.  801,  802,  Vice 
;;hancellor  Reed  said:  "It  Is  only  when  the 
leraon  In  whom  the  right  to  enforce  the  cove- 
lant  resides  has  permitted  such  Infringement 
>f  Its  provisions  as  results  in  alterations 
hat  cannot  be  corrected,  or  which  It  Is  manl- 
'est  there  is  no  intention  to  have  corrected, 
hat  he  is  precluded  from  further  enforcing 
be  covenant."  It  has  frequently  been  held 
hnt  acquiescence  may  operate  as  a  waiver 
>f  the  right  to  enforce  covenants  respecting 
:he  use  of  the  property  for  certain  occupa- 
:lon9,  without  any  physical  changes  of  a 
iprmanent  nature  having  occurred  in  tbe 
>roperty;  but  In  all  such  cases  it  will,  I 
hink,  be  found  tbat  such  substantial  changes 
lave  been  permitted  in  tbe  special  condl- 
lons  sought  to  be  preserved  by  the  covenant 
IS  to  clearly  indicate  an  intention  upon  tbe 
)art  of  the  person  entitled  to  enforce  the 
ovenant  to  relinqnlsb  tbe  original  purpose 
>r  scheme  defined  by  tbe  covenant,  or  tbat 
idverse  equities  have  Intervened  by  reason 
tf  the  failure  to  enforce  tbe  covenant. 

In  tbe  present  case  I  am  unable  to  find  any 
icquleecence  upon  tbe  part  of  complainant 
imonntlng  to  a  waiver  of  its  right  to  en- 
orce  the  covenant  in  question.  Liquor  has 
mdoubtedly  been  sold  upon  the  tract  in  vio- 
atlon  of  the  covenant,  and  In  violation  of 
aw,  for  a  nimsber  of  years  prior  to  tbe  filing 
tf  tbe  bill;  but  the  evidence  satisfies  me  tbat 
lomplainant  has  persistently  combated  the 
practice  In  the  hope  of  wholly  preventing  it 
vitbont  tbe  necessity  of  an  appeal  to  this 
lourt.    In  every  case  of  illicit  sales  brought 

0  the  knowledge  of  complainant,  indictments 
lave  been  procured  at  Its  Instance,  or  at- 
empts  have  been  made  by  complainant  to 
)rocure   indictments.    In   September,    1908, 

1  wholesale  liquor  license  was  granted  to 
?imon  Pesselnick  by  the  court  of  common 
)leas  of  Cape  May  county,  authorizing  him 
o  sell  liquor  In  a  building  on  this  tract  In 
Septemt)er,  1904,  a  similar  license  was  grant- 
id  to  Isaac  Raynor.  In  September,  1905,  a 
ilmllar  license  was  again  granted  to  Isaac 
ilnynor.  The  bill  was  filed  in  November, 
9<>5.  Prior  to  this  complainant  had  eam- 
«tly  endeavored  to  prevent  these  licenses  by 
noral  infinences,  and,  when  satisfied  that  It 
ould  not  be  accomplished  in  this  way,  the 
till  in  this  case  was  promptly  filed.  I  am 
entirely  satisfied  that  complainant  has  at 
10  time  given  even  tacit  sanction  to  the  vto- 
ntlon  of  this  covenant,  and  that  such  viola- 
Ions  as  have  occurred  have  not  only  been 
rjninst  the  will  of  complainant,  but  against 
lie  honest  efforts  upon  the  part  of  complain- 
int  to  prevent  tbe  sale  of  liquor  on  tbe 
Tact  In  violation  of  the  covenant,  and  tbat 


the  only  canse  of  delay  in  filing  tbe  bill  was 
the  hope  that  the  covenant  could  be  control- 
led by  complainant  by  moral  infinences,  and, 
tbe  neceesi^  of  filing  the  bill  thus  obviated. 
Under  these  circumstances,  there  can  be  no 
"acquiescence"  in  the  essential  elements  of 
tbat  term,  and  no  adverse  equities  appear 
to  have  arisen  by  reason  of  the  delay  In 
filing  tbe  bill. 

Violation  of  other  uniform  covenants  of 
the  deeds  of  complainant  were  also  urged  as 
a  defense.  Tbe  testimony  was  admitted  at 
the  hearing,  but  I  deem  it  irrelevant.  Tbe 
other  covenants  referred  to  have  no  relation 
to  the  liquor  covenant  now  in  question. 

I  will  advise  a  decree  In  accordance  with 
the  prayer  of  tbe  bill. 


PIERCE  V.  OLD  DOMINION  COPPER 
MINING  &  SMELTING  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.    March 
9,  1907.) 

1.  COBPOBATIORS— INSOLVBNOT— RKUDIBS     07 

Stockeoldebs— Sepabatk  Rxuxf  Aoairbt 

PABnClTIiAB    DlBIOTOBS. 

Where  a  minority  atockholder  sued  to  have 
bis  corporation  declantd  insolvent  and  a  receiver 
appointed,  complainant  was  not  entitled  on  tbe 
final  bearing  to  brine  in  separate  Krievances 
against  some  of  the  defendants  only  who  were 
directors,  ete..  of  tbe  corporation  and  obtain 
injunctive  relief  with  reference  to  such  griev- 
ances with  which  the  other  defendants  were  not 
connected. 

2.  Sakb  —  AiaKDUKMT  or  Bnx  —  Gbievanob 
AoAiRST  Past  or  DsnENDAnTs. 

In  a  suit  in  equity  by  a  minority  stock- 
holder to  have  the  corporatiwi  declared  insol- 
vent, etc.,  he  was  nol  entitled  to  set  np  by 
amendment  to  Us  bill  a  grievance  against  a  part 
only  of  tbe  defendants  to  the  original  bill  which 
arose  after  the  filing  thereof. 

Suit  by  John  H.  Pierce  against  tbe  Old 
Dominion  Copper  Mining  ft  Smelting  Com- 
pany and  others.    BUI  dismissed. 

Edward  M.  •  Colle,  for  complainant.  Mr. 
Brundels  and  Charles  L.  Corbln,  for  de- 
fendants. 

STEVENSON,  V.  C.  My  conclusion  Is  that 
tbe  bill  should  be  dismissed.  Tbe  opinion 
denying  tbe  motion  for  a  preliminary  injunc- 
tion deals  with  sobstantlally  the  same  case 
as  tbat  which  was  argned  npon  tbe  final 
hearing.  67  N.  J.  Eq.  899,  58  Atl.  819.  Any 
further  elaborate  discussion  of  this  case 
seems  to  be  unnecessary.  The  reasons  for  the 
final  decree  which  I  shall  advise  are,  I  think, 
sufficiently  indicated  In  my  former  opinion 
for  the  purpose  of  any  appeal  which  may  be 
taken. 

Counsel  for  tbe  complainant  urges  tbe 
same  arguments,  and  asks  for  the  same  dras- 
tic remedies  which  he  presented  and  prayed 
for  upon  the  hearing  of  tbe  order  to  show 
cause.  He  Insists  tbat  the  large  financial 
and  mining  operations  in  which  the  defend- 
ant the  Old  Dominion  Copper  Mining  ft 
Smelting  Company  is  engaged  or  interested 
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■ball  be  paralyzed  by  an  Injunction  restrain- 
ing the  officers  and  directors  of  tbat  corpora- 
ttoa  from  discharging  their  functions  and  by 
the  appointment  of  a  receiver.  Counsel  has 
abandoned  only  the  alternative  prayer  that, 
in  case  the  court  should  refuse  to  appoint  a 
receiver  under  its  general  equity  power,  then 
the  corporation  should  be  decreed  to  be  in- 
solvent and  a  statutory  Insolvency  receiver  be 
appointed.  Upon  the  final  argument,  which 
was  exceedingly  protracted,  and  in  the  elabo- 
rate brief  on  behalf  of  the  complainant,  it 
was  Insisted  that  In  this  case  the  court  should 
at  least  enjoin  certain  particular  operations 
of  some  of  the  defendants  which  may  be 
generally  described  as  instances  of  willful 
violation  of  duty  and  mismanagement  on  the 
part  of  the  directors  of  the  Old  Dominion 
Copper  Mining  &  Smelting  Company,  in  which 
some  of  the  other  defendants  are  alleged  to 
have  participated.  In  my  review  of  the  tes- 
timony and  the  brlefB  I  have  endeavored  to 
examine  with  care  these  particular  charges. 
My  conclusion  Is  that  they  are  not  sustained, 
or,  if  in  any  degree  supported  by  the  proofs 
as  they  now  stand,  and  the  legal  presump- 
tions established  by  those  proofs,  they  ought 
not  to  be  disposed  of  in  this  suit.  An  ex- 
amination of  the  bill,  Including  the  specific 
prayers  for  relief,  In  faiy  opinion,  shows  con- 
clusively that  the  complainant  should  not  be 
allowed  at  the  final  hearing  to  bring  in  these 
separate  grievances  against  some  of  the  de- 
fendants only,  and  obtain  injunctive  relief, 
which,  of  course,  would  be  confined  to  these 
particular  grievances  and  afTect  only  such  of 
the  defendants  as  have  been  connected  there- 
with. Caution  should  be  used,  I  think.  In 
permitting  an  omnibus  bill  like  this  to  be  em- 
ployed for  remedying  particular  grievances 
against  different  groups  of  defendants  when 
the  broad  relief  prayed  for  against  all  the 
defendants  is  denied. 

If,  for  Instance,  the  directors  of  the  Old 
Dominion  Copper  Mining  &  Smelting  Com- 
pany are  actually  diverting  or  misapplying 
in  any  way  that  portion  of  the  property  of 
the  coriwration  which  has  l>een  described  as 
the  "segregated  assets" — ^If  what  they  are 
doing  is  not  merely  a  matter  of  bookkeeping 
beneficial  to  fourteen-flfteenths  of  their  stock- 
holders, and  not  in  the  slightest  degree  in- 
jurious to  the  remaining  stockholders— the 
complainant  as  the  representative  of  the  in- 
jured minority  stockholders  may  file  a  dis- 
tinct bill  charging  the  directors  with  this 
misconduct  This  matter  as  set  forth  or  re- 
ferred to  In  the  bill  of  complaint  is  so  di- 
rectly connected  with  the  broad  objects  of 
tbat  bill,  as  presented  in  the  stating  part 
of  the  bill  and  the  prayers  for  relief,  that  It 
is  quite  evident  that  those  of  the  defendants 
who  are  In  the  slightest  degree  connected 
with  this  alleged  grievance  were  not  bound 
to  dissect  out  this  portion  of  the  bill  In  which 
they  alone  were  concerned,  separate  them- 
selves from  their  codefendants,  and  defend 
themselves  against  this  small  dissected  por- 


tion of  the  bill  as  an  independent  bill  again:: 
themselves  alone.  They  were  not  bound  t< 
cross-examine  witnesses  and  introduce  ei.- 
dence  in  anticipation  of  the  cli.jge  wUii 
the  complainant  makes  definite,  or  seeks  ta 
make  definite  only  at  the  final  bearing,  at:«: 
the  greater  part  of  the  testimony  has  bvtz 
taken.  The  bill  undertakes  to  attack  tb' 
whole  scheme  which  the  majority  stodkhoii- 
ers  of  the  Old  Dominion  Copper  Mining  t 
Smelting  Company  and  all  tbe  sto<i:hold«r> 
of  the  United  Globe  Mines  have  devised  fo; 
the  distribution  of  whatever  moneys  tbe  Oli 
Dominion  Company  of  Maine  may  receive  a 
the  shape  of  dividends  from  tbe  proceeds  o: 
these  "segregated  assets"  when  dl^>oeed  of 
by  the  Old  Dominion  Copper  Mining  &  Smelt- 
ing Company.  There  is  no  specific  allegati«i 
in  the  bill  that  the  directors  of  tbe  last-mu- 
tloned  company  are  wrongfully  misapplylai 
these  so-called  "segregated"  assets.  Saeb  a 
charge  presents  a  separate  issue  qoite  dis- 
tinct from  the  issues  presented  by  the  bill, 
and  one  in  which  many  of  the  defendant 
have  no  concern  whatever.  Tbe  prt^xMed 
amendment  submitted  by  counsel  a  year  aft- 
er the  motion  for  the  preliminary  injunctloa 
had  been  decided,  and  when  most  of  ttie  tes- 
timony In  the  cause  had  been  taken,  in  fact 
amounts  to  a  separate  bill  of  complaint  agaicst 
the  Old  Dominion  Copper  Mining  &  Smelt- 
ing Company  and  its  directors  to  enjoin  a 
diversion  or  misappropriation  of  corporate 
assets.  Tbe  impropriety  of  permitting  swii 
an  amendment  at  such  a  time  I  tliink  is  ap- 
parent. It  seems  to  me  equally  appareit 
that  the  proposed  addition  to  tbe  bill  under 
rule  210a  setting  up  a  grievance  of  the  com- 
plainant against  another  set  of  these  defend- 
ants, which  arose  after  the  filing  of  the  bill, 
is  equally  improper. 

In  dealing  with  these  applications  to  per- 
mit the  complainant,  who  is  denied  the  wide 
relief  against  all  the  defendants  for  wbicb 
he  filed  his  bill,  to  convert  tbe  bill  on  final 
hearing  by  amendments  and  additions  into 
an  instrument  for  obtaining  partlcalar  relief 
against  certain  of  tbe  defendants  only,  it 
should  be  borne  In  mind  tbat  there  is  no  al- 
legation and  no  proof  tbat  the  defendants, 
who  are  alleged  to  be  doing  wrong,  are  not 
amply  responsible  for  all  damages  which  tbe 
complainant  may  suffer.  If  the  complainant 
should  be  allowed  to  make  the  amendmeiit 
and  the  addition  to  his  bill  which  he  sub- 
mitted at  the  final  hearing,  the  defendants, 
of  course,  especially  charged  with  wrongdo- 
iug  in  the  amendment  and  addition,  sboatl 
have  an  opportunity  to  file  answers.  If  such 
a  course  of  procedure  would  l>e  proper  or 
necessary  In  any  case,  I  do  not  think  tbat 
such  a  case  Is  now  before  this  court. 

The  question  also  arises  whether  tbe 
proposed  amendment  and  the  proimsed  ad- 
dition are  not  distinct  equitable  acttons 
which  could  not  properly  be  combined  ia 
one  bill.  It  would  seem  that  tbe  United 
Globe  Mines  Is  a  necessary  party  defendant 
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In  the  one  case,  but  hardly  seems  to  be  a 
proper  party  defendant  In  the  other.  Cer- 
tainly It  would  not  be  permissible  for  the 
complainant  to  convert  his  bill  with  or  with- 
out the  aid  .of  amendments  and  additions 
into  a  Jumble  of  alleged  equitable  grievances 
against  different  sets  of  the  original  defend- 
ants. The  bill  of  complaint  in  a  case  like 
this  must  to  a  large  extent  be  construed  as 
setting  in  court  only  the  equitable  cause  of 
action  against  all  of  the  defendants  which 
it  purports  to  exhibit.  If,  in  addition  to 
this,  the  pleader  desires  to  bring  into  the 
cause  a  special  grievance  against  a  particular 
defendant  with  whlcb  the  other  defendants 
are  not  concerned,  based  upon  some  part  of 
a  transactiou  described  in  the  bill,  I  think 
as  a  general  rule  he  should  be  obliged  to 
make  tbls  particular  cause  of  action  dis- 
tinct and  indicate  by  his  prayer  for  relief 
that,  in  addition  to  the  broad  relief  against 
all  of  the  defendants,  he  seeks  the  narrow 
and  special  relief  against  one  defendant 
Of  course,  such  a  bill  would  have  to  pass  the 
test  of  multifariousness. 

The  bill  will  be  dismissed  without  preju- 
dice to  the  filing  hereafter  of  any  bill  on  be- 
half of  the  complainant  to  restrain  the  Old 
Dominion  Copper  Mining  &  Smelting  Com- 
pany and  its  directors  from  diverting  or  mis- 
applying the  so-called  "segregated"  assets, 
or  any  other  assets  of  the  corporation,  to 
the  injury  of  the  complainant,  and  from 
carrying  out  contracts  which  the  complain- 
ant has  a  right  to  have  declared  void.  Pos- 
sibly the  complainant  may  wish  to  prevent 
the  decree  from  appearing  to  aftect  some 
other  alleged  causes  of  action  against  some 
of  the  other  defendants  which  he  has  not 
succeeded  in  having  recognized  in  tbls  suit, 
but  which  are  based  upon  some  part  or  parts 
of  the  complex  transactions  set  forth  in  the 
bill.  Upon  settlement  of  the  decree  these 
•natters  may  be  adjusted. 


ISAXVnSLL  et  al.  v.  LEICHTMAN  et  al. 

(Court  of  Chancery  of  New  Jersey.    Feb.  23. 

1907.) 

lNTKBFUU.nlEB  —  RIGHT  TO   INTESFLBAD  —  Ds- 

myDina  Action  at  Law— Emtcct. 

The  right  to  file  a  bill  of  interpleader  Is 
not  lost  by  filing  pleas  in  bar  in  actions  brought 
at  law,  unless  the  defense  at  law  is  i>enl8ted 
in  until  verdict. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dik. 
vol.  29.  Interpleader,  }  40.1 

Bill  of  Interpleader  between  Charles  W. 
Maxwell  and  others  and  Charles  Leichtmau 
and  others.  Hearing  on  return  of  order  to 
show  canse  for  Injunction.  Order  to  show 
cause  made  absolute. 

Harry  Wootton,  for  complainants.  Thomp- 
son &  Cole,  for  defendant  Lelchtman. 


LEAMING,  v.  C.  I  am  convinced  that 
complalbants  are  entitled  to  a  preliminary 
injunction  as  prayed. 

It  la  not  clear  that  complainants  may  not 
have  Imperiled  their  right  to  full  relief  by  fil- 
ing pleas  in  the  actions  at  law  before  apply- 
ing to  this  court  for  relief;  but  I  am  unable 
to  find  authority  or  satisfactory  reason  for 
the  claim  that  by  so  doing  they  have  destroy- 
ed their  right  to  maintain  the  present  bill. 
The'mle  that  to  entitle  a  party  to  relief  by 
bin  of  Interpleader  be  must  apply  before 
verdict  or  judgment  at  law  appears  to  be 
well  recognized  and  almost  uniformly  enforc- 
ed. 8ee  Cornish  v.  Tanner,  1  Tou.  &  J. 
333;  Holmes  v.  Clark,  46  Vt  22;  Danaher  ▼. 
Prentiss,  22  Wis.  311;  Haseltlne  v.  Brickey, 
16  Grat  (Va.)  116;  TartXMrough  v.  Thompson, 
3  Smedes  &  M.  (Miss.)  291,  41  Am.  Dec.  626. 
But,  where  the  effect  of  the  verdict  Is  merely 
to  settle  the  quantum  of  damages,  the  rul* 
referred  to  Is  not  uniformly  applied.  Sec 
Hamilton  v.  Marks,  6  De  G.  &  Sm.  638, 
criticised  in  Danaher  v.  Prentiss,  supra.  I 
find  no  authority,  however,  which  gives  sanc- 
tion to  the  view  that  the  right  to  file  a  bill 
of  interpleader  Is  lost  by  the  act  of  fllln; 
pleas  in  bar  in  the  actions  brought  against 
one  at  law,  unless  the  defense  at  law  is  per- 
sisted in  until  verdict  In  Jacobson  v.  Black- 
hurst  2  J.  &  H.  486,  complainant's  bill  was 
entertained  under  the  circumstances  named, 
but  terms  were  imposed,  including  the  with- 
drawal of  the  plea  at  law  and  the  payment 
of  costs  at  law,  and  also  in  equity  up  to  the 
time  of  the  withdrawal  of  the  plea.  See, 
also,  Jew  V.  Wood,  3  Beav.  679.  To  at  this 
time  determine  the  right  to  costs,  however, 
would  be  beyond  the  scope  of  the  issues  now 
presented. 

The  delivery  to  complainants  of  the  in- 
demnity bond  cannot  be  held  to  bar  com- 
plainants' right  to  relief  under  their  bill  of 
Interpleader.  2  Daniel's  Chancery  PI.  &  Pr. 
1566.  The  affldavita  filed  do  not  justify  the 
conclusion  that  the  delivery  of  the  Indemnity 
bond  referred  to  operated  to  establish  a  con- 
tractual relation  between  the  parties. 

The  claims  of  the  respective  defendants  ar* 
not  Independent  claims  without  privity  or 
derivation  from  a  common  sotirce.  Even  In 
the  more  strict  cases  of  bailees,  agents,  and 
tenants  the  contractual  relation  with  the 
bailor,  principal,  or  landlord  will  not  operate 
as  a  bar  to  a  bill  of  interpleader  when  the 
opposing  claim  is  derivative  under  that  of 
the  bailor,  principal,  or  landlord.  4  Pome- 
roy's  Eq.  Juris,  f  1327.  In  the  present  case 
the  claim  of  defendant  Clayton  is  based  upon 
the  original  right  of  defendant  Lelchtman 
and  emanates  from  failure  of  the  latter  to 
sue  within  six  months. 

The  order  to  show  cause  will  be  made  ab- 
solute. 
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REED  T.  BENZINB-ATED  SOAP  CO.  et  al. 

(Court  of  Chancery  of  New  Jersey.    March 
14.  1907.) 

1.  CosTB— Arswbb  by  Wat  ow  Oboss-Bilit- 
L1A.BILITY  OF  SoucrroB. 

An  answer  by  way  of  cross-bill,  filed  under 
chancery  rule  206.  is  a  pleadint;  in  the  original 
cause,  and  costs  taxed  thereon  are  costa  for 
which  the  solicitor  filinfc  a  bill  for  a  nonresident 
complaiuant  is  responsible,  if  the  complainant 
has  not  given  the  security  required  by  the  stat- 
ute, 

2.  (Same— NoNBESiDBRT  Cokplaih ant— Wait- 

EK  OV  SECUBITY. 

The  power  to  hold  a  solicitor  for  costs, 
when  the  complainant  is  a  nonresident,  is  pure- 
ly Btatutbry,  and  will  only  be  enforced  where  the 
complainant  is  required  to  (cive  security,  and  if 
the  right  to  such  security  is  waived,  as  to  the 
complainant,  by  the  defendant,  tha  waiver  inures 
to  the  benefit  of  the  solicitor. 

3.  Same— Waiveb  or  SKcubity. 

If  the  defendant  proceeds  with  the  caoM 
•n  his  own  behalf  after  obtaining  an  order  re- 
quiring the  complainant  to  give  security,  it 
amounts  to  a  waiver  of  the  right  to  security. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dilc 
VOL  13,  Costs.  U  632.  533.] 

(Syllabus  by  the  Court.) 

Bill  by  William  B.  Reed  against  tbe  Ben- 
xlne-ated  Soap  Company  and  others.  Appli- 
cation for  rule  requiring  solicitor  to  pay 
costs  denied. 

William  T.  Reed,  for  applicant  Thomas 
B.  Hall,  for  respondent. 

BERGEN,  V.  a  This  is  an  application 
for  a  rule  requiring  the  solicitor  of  the  com- 
plainant to  pay  costs  adjudged  to  the  appli- 
cants, upon  tbe  ground  that  security  for 
costs  was  not  filed  by  tbe  complainant,  a 
nonresident,  before  tbe  Issuing  of  process,  as 
required  by  section  8  of  "An  act  respecting 
the  (»urt  of  Chancery."    P.  L.  1902,  p.  512. 

Tbe  bin  of  complaint  was  filed  February 
25,  1905,  charging  that  the  complainant  was 
a  stockholder,  and  one  of  the  officers  of  the 
defendant  corporation;  that  complainant, 
Oliver  Smith,  and  Alfred  Lowry  constituted 
all  the  officers  and  stockholders  of  the  cor- 
poration, and  that  the  latter  were  undertak- 
ing to  Improperly  dissolve  the  corporation, 
refusing  complainant  access  to  its  books,  and 
concealing  from  him  the  status  of  the  com- 
pany. Tbe  prayer  was  that  Smith  and 
liowry  should  exhibit  such  books  to  the  com- 
plainant, and  until  they  had  done  so,  be  re- 
strained from  further  steps,  having  for  their 
object  such  dissolution.  The  defendants  an- 
swered denying  that  they  had  refused  com- 
plainant a  proper  examination  of  the  books, 
or  that  the  intention  to  dissolve  was  fraudu- 
lent, and  charged,  that  the  company  was 
largely  involved,  and  that  its  business  could 
not  be  conducted  at  a  profit  The  defendants 
then,  answering  by  way  of  cross-bill,  charged 
that  they  were  Induced  by  complainant  to 
enter  into  a  contract  under  which  tbe  cor- 
poration was  formed,  by  false  representations 
made  by  the  complainant  as  to  the  nature  of 
the  business  intended  to  be  carried  on  by  the 


proposed  company,  and  the  amount  of  promts 
to  be  made,  with  a  prayer  for  process,  aiiC 
that  the  contract  be  declared  void,  tbe  ccn.- 
plalnant's  stock  transferred  to  them,  and  tbat 
It  be  decreed  that  the  complainant  was  not 
a  stockholder.  No  further  proceedings  wet« 
taken  under  the  original  bUI,  but  the  pro- 
cess prayed  for  under  the  cross-bill  was  dulj 
issued  and  served  upon  the  complainant  wto 
has  not  answered.  Thereupon,  in  due  tiiue, 
a  decree  pro  confesso  was  entered  against 
him,  and  an  order  taken  to  bring  on  Vv^ 
hearing  on  tbe  cross-biU  ex  parte,  resoltin^ 
In  a  decree  for  the  defendants  as  prayei! 
therein,  and  "tlut  tbe  complainant  pay  to 
the  said  cross-complainants  the  costs  of  rli< 
suit  to  be  taxed."  The  answer  and  ooss- 
blll  were  filed  April  7,  1905,  and  on  May  Mh 
following  an  order  was  madev  on  tbe  appli- 
cation of  the  complainants  in  tbe  cross-bill 
requiring  the  complainant  to  file  aecurlty  for 
costs  within  10  days  thereafter,  "and  that 
all  proceedings  in  this  cause  be  stayed  until 
this  order  be  complied  with."  The  ocder 
never  was  complied  with,  notwltbstandlng 
which  the  complainants  In  tbe  cross-bill  pro- 
ceeded thereunder  to  tbe  final  decree  u 
above  mentioned.  It  was  admitted  by  cooii- 
sel  that  all  of  the  coats  now  sought  to  be 
recovered  were  taxed  on  account  of  tbe  pro- 
ceedings under  tbe  cross-bill,  and  that  the 
original  cause  remains  undetermined,  except 
so  far  as  the  decree  on  tbe  cross-biU  worti 
that  result 

The  allowance  of  this  order  Is  resisted  on 
several  grounds,  but  it  Is  only  necessary  to 
consider  two  of  them,  the  first  of  wbicb  ii 
tbat  tbe  complainant's  solicitor  Is  only  le- 
sponslble  for  the  costs  Incurred  In  tbe  soft 
brought  by  Ivlm,  and  that  as  a  cross-bill  is 
an  affirmative  act  on  the  part  of  tbe  defend- 
ants. In  which  proceeding  no  ^oceaa  is  ii- 
sued  by  the  complainant  it  is  a  separate  pro- 
ceeding not  instituted  by  the  solicitor  on  be- 
half of  the  complainant  and  tberefore  tbe 
solicitor  Is  only  responsible  to  defendants  for 
costs  arising  in  the  suit  commenced  for  the 
complainant  by  the  original  bill  on  which 
process  was  issued.  This  objection  has.  in 
my  Judgment,  no  force  under  the  practice 
established  in  this  state.  The  statnte  of 
1002,  above  referred  to  (section  87),  makes 
It  the  duty  of  the  chancellor  from  time  to 
time  to  make  such  rules  and  ordos  to  regn- 
late  practice  and  pleading  as  may,  in  his 
Judgment  render  the  proceeding  more  effi- 
cient and  simple,  and  prevent  unnecessary 
costs  and  delay,  and  by  virtue  of  that  power 
tbe  chancellor  has,  by  role  200;  established 
the  practice  with  relation  to  tbe  use  of  a 
cross-bin  as  a  pleading  by  way  of  answer. 
By  tbat  rule,  when  a  defendant  desires  relief 
such  as  by  the  existing  practice  can  only  be 
obtained  by  a  cross-bill.  It  is  not  necessary 
for  him  to  file  such  bill,  but  he  may  set  op 
in  his  answer  the  proper  subject-matter  of 
a  cross-bill  and  obtain  relief  tbo-eon.  Of 
course,  the  matter  set  up  by  way  of  answer, 
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jrhen  affirmative  relief  I0  aonght  by  the  de- 
•cndant,  must  be  the  proper  subject-matter 
>f  a  cross-btll;  but,  under  this  rule,  It  Is  set 
ip  by  way  of  answer.  No  process  is  neces- 
sary when,  as  In  this  case,  the  answer  by 
!<ray  of  cross-bill  Is  exhibited  against  ttae 
complainant.  It  Is  to  all  Intents  and  pur- 
Mses  an  answer,  and  the  liability  for  costs 
n  such  a  case  is  cast  upon  the  complainant 
ind  if  be  be  a  nonresident,  not  haying  filed 
ieciirlty,  the  solicitor  who  signed  the  original 
>ill  and  Issued  the  process  for  such  nonresi- 
lent  complainant  becomes  responsible  there- 
or  under  ttae  statute.  As  was  said  In  Wbyte 
r.  Arthur  et  al.,  17  N.  J.  ^.  521,  an  original 
ind  cross  cause  In  chancery  are  for  many 
>ui-poses  considered  as  one  suit  and  ordinarl- 
y  beard  togetho-,  and  the  rights  of  all  the 
)artles,  in  respect  to  the  matters  litigated, 
ire  settled  by  one  decree. 

The  second  objection  is  that,  even  if  the 
lolicltor  was  originally  liable,  the  liability 
reased  when  the  defendants  obtained  the 
>rder  of  May  9th,  requiring  the  complainant 
o  file  security  for  costs  within  10  days,  and 
itaylng  all  proceedings  until  it  was  complied 
ivitta,  except  ttae  bearing  of  the  motion  tac 
njonctlon,  and  directing  that,  on  failure  to 
lie  the  secnrlty,  application  might  be  made 
0  dismiss  the  bill  of  complaint,  because  the 
lefendants,  after  the  making  of  this  order, 
lid  not  stand  upon  it,  but  proceeded  with 
:be  cause  under  tbelr  answer  and  cross-blU 
o  a  decree  adjudging  their  rights  thereunder. 
fVblle  the  Intention  of  the  statute  is  not  en- 
Irely  clear,  I  Interpret  It  to  mean  that,  If 
:be  solicitor  of  a  nonresident  complainant 
ssnes  ttae  Initial  process  tn  the  absence  of  a 
jroper  bond  to  secure  the  payment  of  costs, 
le  assumes  the  liability,  but  that  ttae  de- 
'endant  is  not  required  to  accept  tfaat  In- 
lemnlty,  and  may  take  proceedings  to  com- 
)el  the  complainant  to  execute  a  bond  with 
lufHclent  surety  and  prevent  furttaer  proceed- 
ngs  on  the  part  of  the  complainant  until 
inch  bond  be  filed,  and,  If  not  filed  within  ttae 
rime  appointed  In  the  order,  the  bill  staall 
)e  dismissed,  with  costs. 

The  power  to  hold  a  solicitor  responsible 
ror  costs  Is  purely  statutory,  and  will  only 
)e  enforced  where  the  complainant  can  be  re- 
inired  to  give  a  bond,  and,  if  the  right  to 
iecnrlty  Is  waived  as  to  the  complainant  by 
:he  defendant  the  waiver  Inures  to  the  bene- 
It  of  the  solicitor.  The  defendants  In  this 
Tanse  declined  the  responsibility  of  the  so- 
Icltor,  and  obtained  from  this  court  an  order 
^at  the  complainant  furnish  security  for 
;ost8  with  a  stay  of  all  proceedings  by  bim 
intil  the  order  was  complied  with.  Under 
;bat  order  ttae  complainant  could  not  further 
srosecute  his  suit  and.  If  the  defendants 
ifter  obtaining  the  order  chose  to  proceed 
with  their  croas-blll,  which  I  taave  held  to 
be  a  pleading  In  the  original  cause,  they  took 
ft  sttep  which  amounted  to  a  waiver  of  their 
right  to  secnrlty.  In  Shuttleworth  v.  Dun- 
lop,  34  N.  J.  Kq.  488,  Vice  Chancellor  Van 

65A.-64 


Fleet  held  that.  If  a  defendant  takes  any 
step  In  a  cause  after  he  has  notice  that  tb« 
complainant  Is  a  nonresident  he  waives  tals 
right  to  security  for  costs,  and  this  rule  Is 
not  Improperly  extended  If  applied  to  a  sit- 
uation where  ttae  defendant  has  taken  an 
order  for  security,  and  by  his  subsequent  act 
abandons  the  ben^t  thereof.  In  Hay  v. 
Power,  2  Bdw.  Ch.  (N.  T.)  494,  It  was  held 
that  the  setting  down  of  a  cause  by  the  de- 
fendant was  a  waiver  of  an  order  for  securi- 
ty, and,  if  the  defendant  after  such  an  order 
proceeds  with  his  cause,  he.  In  my  Judgment 
waives  the  right  to  ttae  security,  and,  hav- 
ing abandoned  his  claim  to  such  right  against 
ttae  complainant  the  solicitor  is  absolved 
from  any  liability  as  surety. 

My  conclusion  is  that  the  statute  only  re- 
qnlres  the  solicitor  in  the  case  given  to  be 
responsible  as  surety  for  the  complainant 
and  that.  If  the  defendant  by  his  act  relieves 
ttae  complainant  from  furnishing  security 
for  costs,  the  suretyship  of  the  solicitor  ceas- 
es, for  he  Is  only  made  liable  In  case  ttae 
complainant  falls  to  furnish  security  to  the 
defendant  a  rlfeht  which  the  defendant  may 
manifestly  waive,  for  I  take  It  to  be  the  rea- 
sonable Interpretation  of  this  act  that  if 
the  complainant  came  In  at  any  time  and 
fnmlshed  the  bond,  the  solicitor  would  be 
relieved,  and,  where  the  defendant  makes 
the  giving  of  such  bond  unnecessary,  the  so- 
licitor cannot  be  made  responsible  for  a  de- 
fault of  the  complainant  which  by  the  con- 
duet  of  the  defendant  ceases  to  be  a  default 

The  application  will  be  refused,  wltta  costs. 


FARROW  V.  FARROW. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4.  1907.) 

1.  Husband  ahd  Wii»— Guts— Bvidsnce. 

A  lAtt  of  personal  property  from  husband 
to  wife  must  be  clearly  proved.  There  most  be 
clear  and  convincinK  evidence  of  a  delivery  of 
the  property  by  the  husband  with  the  intention 
of  divestioK  himself  of  all  dominion  and  control 
of  it,  and  of  vestinx  title  in  the  wife. 

lEd.  Note.— For  cases  In  point,  see  Cent  Dix. 
vol.  26.  Husband  and  Wife,  I  254.] 

2.  SAHB— OrNAKBITTS— WXABIRO  Afpahel. 

The  common-law  rule  that  "suitable  oma- 
.ments  and  wearing  apparel  of  a  married  woman, 
which  come  to  her  throuKta  her  husband  during 
coverture,  remain  his  personal  property  dnrinx 
hi?  life,  and  he  may  sell  and  dispose  of  them 
durine  his  life"  has  not  been  abrogated  by  our 
married  woman's  act  (Gen.  St  p.  2012)>  or  by 
any  other  statutory  provision. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Difc. 
vol.  26,  Husband  and  Wife,  {  444.] 

(Syllabus  by  the  Court.) 

Appeal  from  Court  of  Chancery. 

Bill  by  Ethel  Farrow  against  William  Far- 
row, Jr.  Decree  for  plaintiff,  and  defendant 
appeals.    Modified. 

Howard  Carrow,  for  appellant  J.  M.  E. 
EUldreth  and  Charlea  H.  Edmunds,  for  re- 
spondent 
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tbe  appellant,  wbo  was  living  apart  from 
her,  for  the  recovery  of  the  possession  or 
the  value  of  one  solitaire  diamond  ring,  one 
turquoise  ring  with  16  small  diamonds  around 
it  and  one  pair  of  diamond  earrings,  that 
were  in  the  possession  of  the  wife  at  the 
time  her  husband  separated  from  her,  and 
which  were  then  taken  by  him  forcibly,  and 
since  have  been  converted  to  his  own  use.  In 
tbe  bill,  the  complainant  averred  that  these 
Jewels  had  been  given  to  her  by  her  husband, 
tbe  defendant,  and  that  he  bad  allowed  her  to 
apply  them  to  her  separate  use.  The  prayer 
of  tbe  bill  is  that  the  defendant  "may  be 
ordwed  and  decreed  to  deliver  to  your  ora< 
trlx  forthwith  said  personal  property,  or, 
in  caae  he  has  sold  or  parted  with  tbe  same, 
be  may  be  ordered  and  decreed  to  pay  to 
your  oratrix  such  sum  or  sums  as  shall  be  a 
fair  value  of  tbe  same."  The  answer  of  tbe 
defendant  denies  that  the  complainant  was 
or  is  the  owner  of  tbe  said  Jewels;  denies 
that  he  gave  them  to  ber,  and  that  he  allow- 
ed her  to  apply  tbem  to  ber  separate  use.  It 
avers  that  the  defendant  "bought  and  pur- 
chased the  Jewelry  mentioned  in  the  bill  of 
complaint  for  the  personal  adornment  of 
his  wife,  tbe  complainant,  but  that  he  never 
gave  said  Jewelry,  or  any  part  thereof,  to 
his  wife,  and  never  parted  with  his  tide 
or  possession  to  said  Jewelry,  and  that  they 
are  his  property  and  In  bis  possession."  At 
the  hearing  it  appeared  that  the  defendant 
had  parted  with  the  Jewelry,  and  the  Court 
of  Chancery  decreed  "that  the  defendant 
pay  unto  the  complainant  by  way  of  com- 
pensation for  said  solitaire  diamond  ring, 
turquoise  ring  with  16  small  diamonds  around 
it,  and  a  pair  of  diamond  earrings,  the  sum 
of  $670." 

On  this  appeal,  we  are  not  concerned  with 
that  part  of  the  decree  which  awards  com- 
pensation for  the  solitaire  diamond  ring,  tie- 
cause  it  appeared  at  the  hearing  that  it  was 
given  by  tbe  husband  to  the  wife  before 
their  marriage  as  an  engagement  ring.  Tbe 
gift  was  absolute,  and  the  property  remains 
hers,  notwithstanding  the  subsequent  mar- 
riage. This  is  admitted  to  be  the  legal  situa- 
tion by  the  defendant  To  tbe  extent  that 
the  decree  directed  payment  for  the  value  of 
the  solitaire  diamond  ring  which  waa  shown 
to  be  $130,  It  was  admittedly  proper.  The 
controversy  on  tbis  appeal  Is  concerning  the 
propriety  of  the  decree  so  far  as  It  relates  to 
the  turquoise  ring  and  the  diamond  earrings, 
together  valued  at  $540.  The  complainant, 
the  wife,  claims  that  this  Jewelry  was  given 
to  her  by  her  husband  during  covertiure; 
that  It  was  bought  on  the  Installment  plan, 
and  that  a  considerable  amount  of  tbe  pur- 
chase money  still  remained  unpaid  at  the 
time  when  tbe  husband  took  possession  of  it. 
This  is  stated  to  be  the  fact  by  the  wife. 


much.  We  paid  what  we  thought  we  could. 
We  thought  it  was  money  saved  to  buy  the 
diamonds.  That  was  the  agreement  between 
Will  and  me.  That  was  the  reason  we  bought 
them."  In  the  same  connection  she  says: 
"I  don't  remember  any  such  conversation 
before  Mr.  Bldridge.  Mo,  we  talked  about 
these  affairs  between  ourselves.  Q.  Between 
yourselves?  A.  Not  before  Mr.  Eldridge. 
Q.  Then  after  you  were  by  yourselves?  A. 
Yes,  sir;  at  times  we  talked  over  buying 
diamonds  to  save  money,  we  did;  yes."  The 
testimony  shows  beyond  question  tbat  the 
Jewelry  was  purchased  with  the  husband's 
money.  It  therefore  was  his  property,  un- 
less it  was  bestowed  by  him  upon  his  wife 
as  a  gift  A  gift  of  personal  property  from 
husband  to  wife  must  be  clearly  proved. 
There  must  be  a  clear  and  convincing  evi- 
dence of  a  delivery  of  the  property  by  the 
husband  with  tbe  Intention  of  divesting  him- 
self of  all  dominion  and  control  of  it  and  of 
vesting  title  In  tbe  wife.  Sklllman  v.  Skill- 
man,  13  N.  J.  EJq.  403;  Dllts  v.  Stevenson,  17 
N.  J.  Bq.  407.  See,  also,  14  Am.  &  Eng. 
EncycL  L.  (2d  EXL)  1033,  and  cases  there 
cited. 

Applying  these  principles  to  the  case  under 
consideration,  we  find  nothing  to  Justify 
the  claim  of  the  wife  that  the  Jewelry  was 
bestowed  upon  ber  by  ber  husband  as  a  gift 
The  evidence  shows  that  It  was  purchased 
by  the  husband,  not  as  a  g^lft  to  his  wife, 
but  as  an  investment  for  their  Joint  ben^t 
and  also  for  the  purpose  of  omamoiting  tbe 
wife  on  suitable  occasions;  In  other  w<vds, 
either  it  remained  the  absolute  propoty  of 
tbe.  husband,  or,  at  most,  it  became  the  wife's 
parapbemalla.  In  either  event,  tbe  busbaod 
was  entitled  to  take  possession  of  It.  and 
deal  with  it  as  he  saw  fit  Of  course,  this 
is  true  if  it  became  ills  absolute  prop«1y, 
and  there  remains  only  to  be  considered  tbe 
legal  situation  if  It  t>ecame  the  wife's  para- 
phernalia. At  common  law,  the  busband  Is 
boimd  to  maintain  the  wife,  and  to  provide 
her  with  suitable  clothing  appropriate  to  their 
degree,  and  his  own  circumstances  and  social 
position.  That  common-law  obligation  still 
rests  upon  tbe  busband.  As  corollary  to 
this  obligation,  tbe  common  law  recognizes 
tbat  articles  of  clothing,  and  p^sonal  orna- 
ments appropriate  for  the  wife,  wtiich  are 
purchased  with  tbe  husband's  money,  or  upon 
hia  credit,  are  his  property,  notwithstand- 
ing the  fact  that  they  are  selected  and  pur- 
chased by  the  wife,  or  are  Intended  for  her 
personal  and  exclusive  use.  The  wife's  cloth- 
ing and  ornaments  are  called  her  parapher- 
nalia, and  the  common-law  rule,  tbat  the 
ownership  thereof  during  the  life  of  the  hus- 
band was  in  him,  remains  in  force  in  all 
Jurisdictions  wba%  that  rule  has  not  been 
abrogated  by  statute.    It  had  not  been  ab- 
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rosated  In  this  state  by  the  married  woman's 
act  (Gen.  St  p.  2012),  or  by  any  other  statn- 
Cory  proYlslon.  Except  In  cases  where  the 
nrlfe  herself  purchases  the  paraphernalia 
nrlth  het  own  8Q>arate  money  or  eamings, 
Lhe  rule  remains  exactly  as  It  stood  at  com- 
non  law.  In  Massachusetts,  It  has  been 
ludldally  declared  that  the  common-law  rule 
;tlll  prevails  because  of  the  absence  of  stat- 
Jtory  provision  changing  It  Hawkins  v. 
Providence  ft  Worcester  Railroad,  119  Mass. 
>96,  20  Am.  Rep.  853.  So,  too.  In  Michigan, 
'.he  same  rule  prevails,  and  for  the  same 
■eason.  Smith  v.  Abair,  87  Mich.  62.  49  N. 
W.  609.  If,  therefore,  the  jewelry  became 
be  paraphernalia  of  the  wife,  then  the  com- 
non-Iaw  doctrine  of  paraphernalia  applies, 
ind  that  Is  this:  That  "suitable  ornaments 
ind  wearing  apparel  of  a  married  woman, 
vblcb  come  to  her  throogh  her  husband  dur- 
ug  coverture,  remain  his  personal  property 
luring  his  life,  and  he  may  sell  and  dispose 
>f  them  during  his  life."  Schonler's  Domes- 
ic  Relations  (5th  Ed.)  p.  208. 

So  much  of  the  decree  as  adjudges  that 
be  defendant  make  compensation  unto  the 
omplalnant  for  the  turquoise  ring  with  16 
imall  diamonds  around  It,  and  for  the  pair  of 
Uamond  earrings,  should  be  reversed.  As 
he  complainant  was  admittedly  entitled  to  a 
lecree  for  the  value  of  the  solitaire  diamond 
ing,  which  was  $130,  she  Is  entitled  to  costs 
a  the  court  below. 


DIENSTAG  r.  FA6AN.  Mayor,  et  al. 

(Supreme  Court  of  New  Jersey.    March  20, 
1907.) 

>FFrcKB8— De  Faoio  Oeficsbs— Who  Abb. 

Members  of  a  board  of  excise  commisaion- 
rs.  who  are  appointed  by  an  unconstitutional 
lethod,  do  not  become  de  facto  oflScers  by  as- 
nming  to  act  as  such,  when  it  appears  that 
tiere  was  a  de  jure  board,  which  during  the 
nme  time,  were  holding  official  meetinRS,  and 
laimlnK  to  be  the  only  lefral  board. 
red.  Note.— For  cases  In  point  see  Cent  DIk. 
ol.  37.  Officers,  i  61.1 

(Syllabna  by  the  Cotut) 

Application  of  Morris  DIenstag  for  writ  of 
landamns  to  Mark  M.  Fagan,  mayor  of 
ersey  City,  and  George  M.  McCarthy,  dty 
lerk.    Rule  to  show  cause  dismissed. 

Argued  November  term,  1906,  before  FORT, 
•ITNBY,  and  REED,  JJ. 

Robert  S.  Hudspeth,  for  relator.  J.  Morrltt 
lane,  for  respondents. 

RE(ED,  J.  This  is  on  return  to  a  rale  to 
tiow  cause  why  a  writ  of  mandamus  should 
ot  issue  to  Mark  M.  Fagan,  mayor  of  Jer- 
jy  City,  commanding  him  to  sign  a  certificate 
>r  license  purporting  to  have  been  granted 
>  Morris  DIenstag,  the  relator,  by  the  board 
F  excise  of  Jersey  City,  and  commanding 
eorge  M.  McCarthy,  the  city  clerk  of  Jersey 
ity,  to  deliver  said  license  to  the  relator. 

The  facts  upon  which  the  writ  is  prayed 


are  embodied  In  a  stlpnlatlon  signed  by  the 
counsel  of  the  respective  parties.  The  ma- 
terial facta  displayed  by  this  stipulation  are 
these:  Before  July  25,  1906,  the  excise  board 
of  Jersey  City  consisted  of  members  appoint- 
ed by  the  mayor,  by  virtue  of  the  act  of  1908 
(P.  L.  1003,  p.  369).  On  July  24,  1906,  the 
court  of  common  pleas  of  Hudson  coimty,  act- 
ing under  color  of  the  act  of  1906  (P.  L.  1906, 
p.  199),  appointed  members  of  the  ttoard  of 
excise  for  Jersey  City.  The  members  of  the 
latter  board  were  recognized  by  the  city  clerk 
and  chief  of  police,  but  not  recognized  by  the 
mayor  or  by  the  previous  excise  board.  Be- 
fore any  licenses  were  granted  by  this  board, 
a  writ  of  certiorari  was  allowed  to  review 
the  appointment  of  its  members.  Upon  the 
return  of  the  writ,  It  was,  on  July  30th,  dis- 
missed, Jbecause  the  remedy  sought  by  it  was 
only  obtainable  by  quo  warranto.  On  the 
same  day  on  Information  (or  a  writ  of  quo 
warranto  was  filed,  to  which  a  demurrer  was 
Interposed,  and  the  case  was  heard  on  August 
7th.  On  August  11th  an  opinion  was  filed  de- 
claring that  section  5  of  the  act  of  1906, 
under  color  of  which  the  second  board  was 
appointed,  was  unconstitutional.  Judgment 
of  ouster  was  entered  August  13th,  From 
this  judgment  a  writ  of  error  was  taken  by 
the  defendants. 

It  is  stipulated  that  from  the  time  the  sec- 
ond board  was  appointed  on  July  24,  1906,  to 
the  day  when  the  before-mentioned  decision  of 
the  Supreme  Court  was  rendered,  both  boards 
were  meeting  in  Jersey  City;  that,  during 
the  pendency  of  the  writ  of  certiorari,  no  li- 
censes were  granted  by  the  second  board. 
It  is  further  stipulated  that  before  the  ap- 
pointment of  the  second  board  by  the  court  of 
common  pleas,  the  relator  had  applied  to  the 
old  board — the  mayor's  board — for  a  license 
to  do  businees  as  a  saloon  keeper,  and  bis 
application  was  refused.  Two  days  after  the 
appointment  of  the  new  board,  namely,  on 
July  26th,  the  relator  applied  to  that  board 
for  a  similar  license.  The  application  was  In 
the  regular  form.  It  was  received  by  the  city 
clerk,  together  with  the  sum  of  $500,  which 
sum  Is  still  retained  by  the  city.  The  appli- 
cation was  duly  advertised,  and  at  a  meeting 
of  the  board  held  on  August  2d  the  board 
adopted  a  resolution  licensing  the  relator  to 
keep  a  restaurant  and  sell  spirituous  and 
malt  liquors.  This  resolution  the  mayor  ve- 
toed, and  no  action  has  been  taken  by  the 
board  since  the  veto.  It  is  also  stipulated 
that  it  has  been  the  practice  for  some  years 
past  that  all  resolutions  of  the  excise  board 
of  Jersey  City  granting  licenses  shall  be  cer- 
tified to  the  mayor  for  approval,  and  for  the 
city  clerk  not  to  issue  any  licenses  without 
such  approval.  It  Is  also  stipulated  that,  al- 
thou^  demanded  by  the  relator,  no  certifi- 
cate of  license  has  been  signed  and  delivered 
to  him.  It  is  also  stipulated  that  Mr.  Fagan 
refuses  to  sign  the  certificate  of  license,  and 
the  city  clerk  refuses  to  deliver  the  certlflcate 
until  it  is  so  signed. 
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The  {fronnd  \spon  which  the  counsel  for  the 
relator  puts  his  right  to  a  writ  is  that  the 
board  which  granted  the  Ilceni^  was  at  the 
time  a  de  facto  licensing  body.  It  is  pointed 
out  that  there  were  offlceM  existing  previous 
to  the  act  of  1900,  that  all  the  act  of  1906 
attempting  to  accomplish  was  to  change  the 
method  of  appointing  the  officers  to  fill  these 
pre-existing  o£Bces,  and  that  the  act  did  not 
attempt  to  create  new  offices.  It  is  thereup- 
on insisted  that,  where  there  Is  an  office 
legally  existing,  and  a  person  is  appointed  or 
elected  to  fill  such  office,  his  acts  will  be  held 
valid  as  those  of  a  de  facto  officer,  although 
the  statute  has  prescribed  an  unconstltntion- 
al  method  for  the  appointment  or  election  of 
such  officer.  The  doctrine  thus  stated  as  a 
general  proposition  Is  undoubtedly  sound.  It 
is  entirely  settled  that  the  lawful  acts  of  an 
officer,  so  far  as  the  rights  of  a  third  per- 
son are  concerned,  are,  if  done  within  the 
scope  and  by  the  apparent  authority  of  the 
office,  as  valid  and  binding  as  if  he  were  the 
officer  legally  elected  and  qualified  for  the 
office,  and  In  full  possession  of  it.  State  ex 
rel.  Mitchell  v.  Tolan,  33  N.  J.  Law,  195; 
Erwln  v.  Jersey  City,  60  N.  J.  Law,  141,  37 
AtL  732,  64  Am.  St  Rep.  584 ;  Oliver  v. 
Jersey  City,  63  N.  J.  Law,  634,  639,  44  Atl. 
709,  48  U  R.  A.  412,  76  Am.  St.  Rep.  228. 
This  doctrine  is  upheld,  not  in  the  Interest 
of  the  officer  in  fact,  but  is  permitted  to  exist 
for  the  advantage  of  those  who  have  dealt 
with  such  an  official  without  Icnowing  or 
being  expected  to  loiow  of  his  defective  title. 

It  Is,  however,  not  every  person  who  as- 
sumes to  execute  official  functions  who  is  to 
be  classed  as  an  officer  de  facto,  and  whose 
acts  can  be  successfully  Invoked  by  a  third 
person.  If  there  Is  an  officer  or  board  of 
officers  having  legal  title  to  the  office  and 
claiming  to  be  In  possession  of  the  office,  and 
being  present  ready  to  exercise  Its  functions, 
no  other  officer  or  board  of  officers  can,  dur- 
ing the  same  period  by  any  colorable  appoint- 
ment to  such  office,  or  by  any  acts  In  pro- 
fessed execution  of  the  office,  acquire  a  de 
facto  character.  Such  person  or  persons  are 
but  Intruders  into  the  office.  In  other  words, 
where  an  officer  by  law  is  also  an  officer  in 
fact,  there  Is  no  room  for  any  other  officer 
in  fact  in  the  same  office.  In  the  words  of 
Judge  Ira  Harris  employed  In  Morgan  v. 
Quackenbnsh,  22  Barb.  (N.  Y.)  72-80,  there 
cannot  be  an  officer  de  Jure  and  another  of- 
ficer de  facto  In  possession  of  the  same  of- 
fice at  the  same  time.  Similar  language  was 
used  by  Chancellor  Walworth  In  Boardman  v. 
Halliday,  10  Paige  (N.  T.)  223-232.  In  Cronln 
V,  Gundy,  16  Hun  (N.  T.)  624,  on  appeal, 
Cronin  v.  Stoddard,  97  N.  Y.  271,  a  person 
named  Bellaye  was  elected  an  excise  com- 
missioner, and  failed  to  have  bis  bond  ap- 
proved. Assuming  that  a  vacancy  thereby 
existed,  one  Einne  was  elected  to  fill  the  as- 
sumed vacancy.  Elnue  joined  in  granting 
a  license,  he  making  a  majority.  It  was  held 
that  there  was  no  vacancy  to  be  filled,  that 


the  Elnne  appointment  was  a  nTJility,  and  thit 
Bellaye  was  a  de  Jure  officer,  and  was  r«?r- 
forming  the  duties  of  his  office,  and  therefore 
there  was  no  place  In  which  another  con'.l 
act  In  School  District  v.  Smith,  67  Vt  566. 
32  Atl.  484,  the  expiration  of  tbe  term  of  cue 
Smith  as  treasurer  of  the  school  district  wa 
terminated  upon  the  election  of  his  S'aceess<'r. 
The  court  held  that  the  election  of  Huse  t) 
succeed  him  was  Irregular.  It  was  oontea!- 
ed  that  Huse  was  nevertheless  treasurer  -it 
facto,  bnt  tbe  court  held  that  Smith,  bei:ig 
tbe  officer  de  Jure  and  In  possession  of  tin 
office,  Huse  could  not  be  the  officer  de  fc-'i-. 
as  both  could  not  be  in  possession  at  tte 
same  time.  In  the  City  of  Somerset  t.  Soma- 
set  Banking  Co.,  109  Ky.  549,  60  S.  W.  5.  a 
member  of  common  council  who  failed  to  at- 
tend Its  meetings,  and  whose  place  was,  !»- 
cause  of  his  nonattendance.  Illegally  filled  by 
the  remaining  members,  was  held  to  r«na!n  & 
de  facto  as  well  as  a  de  jure  member,  altboafh 
he  still  failed  to  attend.  It  was  held  that  t 
tax  levied  by  said  board  would  be  set  aside 
for  want  of  a  quorum,  the  appointee  nut 
being  a  de  facto  officer.  In  Powers  v.  Com- 
monwealth, 110  Ky.  886,  61  S.  W.  735,  C3  S. 
W.  976,  53  L.  R.  A.  245,  it  wag  held  that 
when  two  persons  were  present  at  the  seat 
of  government  each  claiming  to  be  the  gover- 
nor de  Jure,  and  each  assuming  to  perform 
the  duties  of  the  office,  tbe  one  who  U  gover- 
nor de  Jure  Is  also  governor  de  facto,  espe- 
cially as  affecting  the  validity  of  a  gmnW 
pardon.  In  Stelnbach  et  al.  v.  State,  38  Itil. 
483,  It  was  held  that  when  a  new  town^LIp 
trustee  was  elected  and  qualified  the  former 
trustee  was  no  longer  in  oBice  de  Jure  or  de 
facto.  The  court  said  where  there  is  one  of- 
fice there  cannot  be  an  officer  de  Jnre  and  one 
de  facto  In  possession  of  sncb  office  at  t\» 
same  time.  In  McCaben  v.  Commissioners  of 
Leavenworth,  8  Kan.  437,  there  were  tvn 
boards  of  commissioners.  There  was  an  oM 
board,  who  were  the  de  Jnre  body,  who  h^d 
never  been  ousted  or  ceased  to  be  de  facto  of- 
ficers. A  new  board  at  the  same  time  at- 
tempted to  exercise  the  fanctions  of  tbe  offlre. 
It  was  held  that  the  new  board  could  not  thns 
become  de  facto  officers.  In  Cobn  r.  Beal,  11 
Miss.  396,  it  was  held  that  a  warrant  puriKirt- 
Ing  to  have  been  issued  by  a  school  superis- 
tendent  was  bad,  because  there  was  anotli«r 
de  Jure  superintendent  la  possession  of  tbe 
office  at  the  same  time. 

The  rule  Illustrated  In  these  cases  Is 
thoroughly  and  satisfactorily  discussed  la  tbe 
case  of  State  v.  Blossom,  18  Nev.  S12, 10  Pat 
430.  In  that  case  there  was  a  contest  be- 
tween two  boards  of  school  trustees.  Eacb 
board  claimed  to  be  the  lawful  officers,  aad 
each  board  proceeded  as  though  the  other 
board  did  not  exist  It  was  held  that  the  oM 
tward  was  the  de  Jure  board,  and  that  tbe 
acts  of  the  new  board,  before  the  statcte 
under  which  they  were  elected  had  been  de- 
clared unconstitutional,  were  Invalid.  Tbe 
court  Bald  if  the  office  is  filled,  and  tbe  duties 
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ippertalnlng  thereto  performed  by  the  of- 
Icers  de  Jure,  another  person,  although  clalm- 
njj  the  office  nnder  color  of  title,  cannot  be- 
ome  an  officer  de  facto.  This  rule  has  be- 
ome  incorporated  In  the  text  of  the  works 
»f  authority  upon  the  subject  of  pabllc  of- 
loera.  Mecbem,  Pub.  Off.  t  322;  5  Enc.  Law 
1st  Ed.)  106. 

The  point  now  mooted  has  not  been  the 
subject  of  direct  decision  In  our  own  courts ; 
>ut  the  doctrine  now  declared,  Illustrated  by 
be  cases  already  cited  from  the  decisions  In 
»tlier  states,  was  here  Indirectly  recognized 
>y  the  Court  of  Errors  In  Brlnkerhoff  v.  Jer- 
«y  City,  64  N.  J.  Law,  225,  46  Atl.  170.  In  a 
>reTlou8  case,  namely,  Erwln  t.  Jersey  City, 
X)  N.  J.  Law,  141,  87  Atl.  732,  64  Am.  St  Rep. 
>84,  Erwln  had  been  appointed  corporation 
ittomey  for  Jersey  City,  and  took  upon  him- 
ielf  the  performance  of  the  duties  of  that  of- 
Ice.  He  brought  an  action  to  recover  com- 
pensation for  his  official  services.  Weart,  his 
iiredecessor,  had,  under  the  statute,  the  right 
x>  bold  over  until  a  successor  was  appointed. 
(Veart  claimed  that  Erwln  had  not  received 
i  legal  appointment,  and  so  that  he,  Weart, 
remained  the  de  Jure  city  attorney.  He  also 
daimed  that  he  bad  performed  the  duties  of 
the  office.  The  court  found  as  a  fact  that 
Weart  had  abandoned  the  office,  and  so  was 
not  an  officer  de  facta  It  found  also  that 
Brlnkerhoff  performed  the  duties  of  the  of- 
fice. The  court  did  not  pass  upon  the  de 
jure  character  of  either.  Inasmuch  aa  Erwln, 
being  the  only  de  facto  officer,  was  entitled 
to  the  salary  attached  to  the  office  under  the 
rule  established  in  Stuhr  v.  Curran,  44  N.  J. 
Law,  181,  43  Am.  Rep.  353.  In  the  case  of 
Brlnkerhoff  v.  Jersey  City,  supra,  Brlnker- 
hoff had  been  appointed  by  the  board  of 
finance  of  Jersey  City  to  the  office  of  corpo- 
ration counsel,  and  bad  proceeded  to  perform 
such  official  duties  as  were  required  of  him. 
Edwards,  his  predecessor,  was  entitled  to 
bold  over  until  a  successor  was  legally  ap- 
pointed. Edwards  claimed  that  Brlnkerhoff 
was  not  legally  appointed.  He  also  claimed 
that  he  himself  had  continued  to  fill  the  of- 
fice. The  court,  upon  the  assumption  that 
both  Edwards  and  Brlnkerhoff  had  perform- 
ed official  duties  and  were  officers  In  fact, 
passed  upon  the  legality  of  the  appoint- 
ment of  Brlnkerhoff,  which  of  course  Involved 
the  de  Jure  character  of  each  claimant.  The 
court  found  that  Brlnkerhoff  had  a  de  Jure 
title,  and  so  sustained  the  verdict  In  his  favor 
for  tbe  amount  of  the  salary  of  the  office. 
The  theory  upon  which  this  decision  went 
was,  inferentially,  that  nothwlthstanding  that 
both  Edwards  and  Brlnkerhoff  may  have  In 
fact  executed  such  official  duties  as  were 
required  of  each,  yet  Brlnkerhoff,  being  also 
tbe  officer  de  Jure,  was  by  reason  of  that  fact, 
the  only  officer  de  facto. 

For  tbe  reason,  therefore,  that  the  old  ex- 
cise board  appointed  by  the  mayor  was  a  de 
jure  board,  claiming  to  be  a  board  entitled 


to  execute  the  functions  of  the  office  and 
ready  to  do  so,  there  was  no  room  for  the 
members  of  the  new  board  to  act  as  such. 
The  license  granted  by  the  new  board  is  a 
nullity. 

A  query  Is  suggested  arising  out  of  another 
phase  of  the  relator's  case.  By  tbe  form  and 
fact  of  the  Information  It  is  assumed  by  the 
relator  that  his  right  to  sell  liquor  Is  not 
complete  until  a  delivery  to  him  of  a  signed 
license.  The  query  Is  whether  this  court 
would  Issue  Its  prerogative  writ  to  compel 
the  execution  of  certain  acts  designed  to  per- 
fect and  complete  a  grant,  when  it  appears 
that  the  body  which  voted  for  a  license  was 
utterly  without  legal  authority  to  do  so. 

The  rule  to  show  cause  Is  dismissed. 


HBER  v.  HEER. 

(Court  of  Chancery  of  New  Jersey.    March 
14,  1907.) 

1.  DivoBcx  —  JtrBiSDiCTioR  —  Rebiderob  — 
Evidence. 

Evidence,  In  a  salt  for  divorce,  considered, 
and  held  sufficient  to  show  a  bona  fide  residence 
in  the  state  by  petitioner. 

FEd.  Note.— For  cases  in  point,  see  Cent  Dl(t. 
vol.  17,  Divorce.  {  397.1 

2.  SAUE—DESEBTion— Evidence. 

Evidence,  in  a  suit  for  divorce,  keld  suffi- 
cient to  show  desertion  by  hnsband. 

TEd.  Note.— For  cases  In  point  see  Cent  Die. 
vol.  17.  Divorce.  SS  446.  447.] 

Suit  by  Mary  E.  Beer  against  Henry  Heer. 
Exceptions  to  report  of  master  adverse  to 
petitioner.    Exceptions  sustained. 

Potts  &  Hlgglns,  for  exceptants. 


BERGEN,  V.  C.  The  report  of  the  special 
master  Is  adverse  to  the  application  of  tbe 
petitioner  for  a  divorce  from  the  defendant 
upon  the  ground  of  desertion.  The  master 
reports  that  there  is  not  "sufficient  legal  proof 
of  the  petitioner's  bona  fides  tn  acquiring  a 
residence  In  this  state,  nor  is  there  sufficient 
proof  of  her  animus  manendi,"  and,  also, 
that  there  Is  not  sufficient  proof  as  to  the 
causes  of  the  desertion,  to  which  report  the 
petitioner  has  filed  exceptions^ 

The  petitioner  testifies  that  she  and  tbe  de- 
fendant were  married  In  1891 ;  that  they  lived 
together  as  husband  and  wife  until  the  16th 
day  of  March,  1903,  when  the  defendant  left 
her  In  their  residence  on  Eighth  street  in 
New  York  City,  where  they  had  been  living 
for  11  years,  since  which  time  he  has  not 
returned  to  her,  nor  contributed  to  her  sup- 
port; that  Immediately  after  the  marriage 
petitioner  returned  to  her  father's  home  at 
367  Eighth  street.  New  York  City,  where 
she  resided  separate  from  her  husband  until 
the  month  of  October  In  the  year  1892,  when 
her  husband  rented  rooms  on  Eighth  street. 
In  which  they  lived  until  the  husband  left 
shortly  after  which  she  went  to  live  with  her 
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sister  In  West  Hoboken,  M.  3^  spendiog  part 
of  the  time  wltb  her  sister,  and  part  of  the 
time  at  her  home  In  New  York  City,  waiting 
before  making  up  her  mind  what  to  do  until 
her  father,  who  was  then  a  resident  of  West 
Hoboken,  should  return  from  Utlca,  where 
he  was  temporarily  employed  as  a  construct- 
ing engineer ;  that  upon  her  father's  return, 
which  was  about  the  Ist  of  June,  1903,  he 
paid  the  rent  for  the  rooms  which  she  had 
occupied  In  New  York  City,  and  advised  her 
to  remove  to  West  Hoboken,  where  he  rented 
rooms  for  her,  near  where  her  three  sisters 
and  brother  lived,  since  which  time  she  has 
continuously  lived  in  West  Hoboken  in  the 
rooms  rented  for  her  by  her  father;  that  the 
liouse  which  her  father  rented  for  her  Is 
at  No.  925  Hoboken  street.  West  Hoboken, 
and  that  her  father  lives  with  her  part  of 
the  time,  and  the  other  part  of  the  time  with 
her  sister.  She  further  testified  that  she  did 
not  remove  to  New  Jersey  wltb  any  Idea  of 
getting  a  divorce,  and  knew  nothing  about 
the  divorce  laws  when  she  came  here,  but  re- 
moved to  New  Jersey  because  she  wanted 
to  be  where  her  father  and  slstera  were; 
that  she  has  one  child,  a  son  13  years  of  age, 
who  lives  with  her.  The  father  testified  that 
when  the  defendant  left  the  petitioner,  he 
was  superintending  the  construction  of  a 
land  digging  machhie  for  the  Hayward  Com- 
pany in  Utlca ;  that  he  returned  home  about 
the  1st  of  June,  1903,  and  found  his  daughter, 
the  petitioner,  at  her  bouse  on  Eighth  street; 
that  he  at  once  gave  her  $100,  to  pay  a  mort- 
gage on  her  furniture  and  "told  her  to  move 
her  things  over  to  New  Jersey  where  my 
other  daughters  live,  and  that  I  would  hire 
a  house  for  her  and  make  my  home  with 
her  there.  She  consented  to  this  and  the 
very  noct  day  or  two  days  afterwards  she 
moved  her  things  over  to  West  Hoboken,  N. 
J.,  to  the  place  where  we  are  now  living.  I 
think  this  was  in  June  that  she  moved  to 
New  Jersey,  and  she  has  lived  in  New  Jersey 
ever  since  that  time.  I  had  lived  In  New 
Jersey  before  this  time  with  one  of  my  other 
daughters.  I  have  lived  in  New  Jersey  now 
for  about  four  years.  I  know  that  I  have 
voted  three  times  here.  I  make  my  home 
first  with  one_  daughter  and  then  with  the 
other,  except  when  I  am  away  on  business." 
The  petitioner  removed  to  New  Jersey  about 
the  1st  of  June,  1903,  and  tiled  her  petition 
in  this  cause  September  29,  1905,  nearly  four 
months  after  the  statutory  period  of  two 
years  had  elapsed.  The  master  relies  upon 
Hunter  v.  Hunter,  M  N.  J.  Eq.  2r7, 53  Atl.  221, 
as  supporting  his  conclusion.  But  I  am  of 
opinion  that  the  case  referred  to  Is  not  applic- 
able to  the  facts  presented  in  this  cause.  In 
the  Hunter  Case,  the  petitioner  remained  a 
resident  of  New  York  for  two  years  and  a 
half  after  the  separation,  and  filed  her  peti- 
tion within  two  weeks  after  the  expiration  of 
the  statutory  period,  which  the  court  held 
was  not  sufficient  to  Justify  the  Inference 
that  she  had  maintained  such  a  residence  in 


New  Jersey  as  la  necessary  under  our  stat- 
ute to  give  the  Court  of  Chancery  Jnrisdic- 
tlon  of  her  matrimonial  status,  and  that 
her  testimony,  even  if  it  bad  been  more 
ample,  would  have  required  corroboratloiL 
In  the  case  we  are  considering  tbe  petittoner 
removed  to  New  Jersey  very  shortly  after 
her  husband  left  her,  and  it  was  natural  that 
she  should  do  so,  her  father  and  tbree  slsien 
and  her  brother  all  living  in  West  Hobokoi. 
She  was  left  alone  in  New  Tork  CUj,  brst 
took  no  step  towards  obtaining  a  residence 
In  New  Jersey  until  she  had  consulted  her 
father,  and,  acting  on  his  advice,  sbe  remoral 
to  this  state  in  order  to  be  near  lier  sisters, 
and  where  her  father  could  live  wltb  hs 
part  of  the  time.  Her  testimony  on  this  sub- 
ject Is  corroborated  by  the  father,  and  there 
is  nothing  In  this  evidence  to  Justify  the  in- 
ference that  the  residence  thus  created  was 
Intended  to  be  transient,  or  was  establisbei! 
for  the  purpose  of  obtaining  the  benefit  of  a 
more  liberal  divorce  law  than  existed  in  ttie 
foreign  Jurisdiction  from  which  she  removed. 
I  am  entirely  satisfied  from  this  evidence 
that  the  petitioner  came  to  this  state  to 
make  her  residence  near  her  relatives,  and 
where  her  father  might  conveniently  lo(A 
after  her  interesta,  and  the  evidence  on  thb 
point  given  by  the  x>etltioner  and  corroborat- 
ed by  the  father  does  not,  as  was  said  by  the 
Court  of  Errors  and  Appeals  In  Tracy  v. 
Tracy,  62  N.  J.  Eq.  807,  48  AtL  533,  -bear 
any  Intrinsic  evidence  of  improbability."  and. 
In  my  Judgment,  it  Is  sufilclent  to  establish 
the  residence  of  the  petitioner  to  he  In  thli 
state. 

On  the  question  of  the  cwroboration  at 
the  petitioner  as  to  the  causes  of  tbe  deser- 
tion, I  am  of  the  opinion  that  she  has  made 
out  her  case.  She  testifies  that  for  s<Hne  time 
before  her  husband  left,  be  was  cruel  and 
abusive.  That  he  often  said  to  her,  "yon 
will  not  live  until  morning,"  and  that,  "I 
will  put  a  pill  In  the  boy's  month,  and  wUI 
turn  the  gas  on,"  and  that  she  was  so  afraid 
of  him  that  she  had  to  watch  him  all  the 
time.  The  father  testifies  that  he  had  lived 
with  tbe  petitioner  and  the  defendant  ia 
New  York,  but  left  about  a  year  before  the 
desertion;  that  the  defendant  had  been  ar- 
rested and  sent  to  prison  while  be  was  living 
there,  and  after  he  was  released,  he  used 
sucb  vulgar  language  and  quarreled  so  about 
the  house,  that  he  could  not  stand  it  and  left 
them;  and  that  he  acted  as  if  be  did  not 
care  anything  for  bis  wife  and  child,  from 
which  we  are  Justified  in  inferring  that  the 
defendant  had  lost  all  affection  for  his  wife 
and  child,  and  indicatea  a  disposition  towards 
them  which  would  lead  him  to  act  as  he  did. 
The  testimony  of  the  wife  shows  that  her 
husband  had  ceased  to  care  for  her  and  ha 
child — a  sufficient  explanation  of  the  reason 
why  be  left  her,  as  he  did  on  the  annirersatr 
of  their  wedding,  with  the  remark,  "I  will 
say  good-bye,  and  that  is  what  I  will  give 
yon  for  your  wedding  anniversary."    There 
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^as  no  Jostlflable  cause  for  bis  leaving  bis 
^fe;  but  tbe  cause  whlcb  actuated  tbe  de- 
'endant  according  to  tbe  testimony,  was  his 
088  of  affection  for  bis  family,  and  an  In- 
Usposltlon  to  be  furtber  burdened  witb  them. 
:n  this  the  wife  Is  corroborated  by  tbe  testl- 
nony  of  her  father,  not  only  as  to  his  cruelty 
x>  bis  wife,  but  as  to  his  determination  to 
>e  rid  of  contributing  towards  their  support; 
'or  petitioner's  father  met  tbe  defendant  In 
Uoboken,  New  Jersey,  In  tbe  month  of  Au- 
gust, following  the  time  when  he  deserted 
lis  wife,  and  defendant  then  told  the  father 
iiat  he  had  just  come  back  from  Canada,  and 
i^bcn  the  father  said  to  him,  "What  Is  tbe 
natter  you  don't  go  home  and  take  care  of 
rour  wife  and  child,"  he  replied,  "I  have 
;ot  enough  to  do  to  take  care  of  myself,  and 
[  don't  want  to  bare  anything  to  do  with 
:bem";  and,  in  farther  corroboration  of  the 
petitioner  on  this  point.  Is  the  testimony  of 
iier  solicitor,  which  Is,  that  after  be  bad 
nrritten  a  letter  to  a  woman  sopposed  to  be 
icqualnted  with  the  defendant,  tbe  defendant 
mlled  at  his  office  In  Jersey  City,  and  when 
the  solicitor  said  that  his  wife  wanted  some 
iupport  from  him,  he  replied  that  he  would 
aot  support  her,  and  that  "he  didn't  care  to 
Have  anything  to  do  with  her,  and  she  could 
lo  as  she  pleased." 

In  Alward  v.  Alward,  66  N.  3.  Eq.  28,  6S 
&tl.  996,  tbe  husband  left  his  wife  at  the 
place  of  her  residence  as  if  to  go  to  work  and 
lid  not  Indicate  b7  any  word  or  act  that  be 
Ud  not  Intend  to  return,  and  he  was  never 
beard  of  afterwards,  upon  proof  made  to  the 
chancellor,  that  a  search  was  made  by  tbe 
Friends  of  both  parties,  which  was  conducted 
and  persisted  In,  In  good  faith,  for  a  reason- 
able time,  tbe  court  held  that  tbe  evidence 
lustlfled  tbe  Inference  that  tbe  defendant 
was  alive,  and  the  case  showing  that  tbe  de- 
fendant was  last  seen  In  a  locality  In  this 
state  not  far  from  his  residence.  In  his  ordl- 
aary  condition  of  health,  the  further  Infer- 
ence was  Justified  that  be  was  free  and  able 
to  return  to  his  wife  If  he  desired  to  do  so, 
and  that  his  conduct  and  unexplained  absence 
thereafter,  brought  the  case  within  tbe  doc- 
trine laid  down  In  Serg^it  v.  Sergent,  33  N.  J. 
Bq.  204,  to  tbe  effect  that  a  husband,  who  bad 
left  bis  wife  without  any  word  or  act  Indicat- 
ing Intent  to  desert  her,  was  shown  to  have 
entertained  that  intent,  by  proof  that  he  was 
alive  and  able  to  return  to  her  If  be  chose,  but 
that  be  liad  continuously  remained  away 
From  her.  In  the  case  we  are  considering 
the  defendant  was  seen  in  West  Hoboken, 
Dot  far  from  where  his  wife  lived,  where 
be  had  a  conversation  with  ber  father,  In 
which  he  declined  to  go  to  ber,  or  render 
ber  any  iasslstance ;  and  if  he  had  any  doubt 
about  her  place  of  residence,  be  could  easily 
bave  ascertained  It  by  asking  ber  father. 

Tbe  desertion  Is  abundantly  proven,  and 
tbe  petitioner  Is  entitled  to  a  decree.  It 
therefore  follows  that  tbe  exceptions  must 
b*  sustained. 


WESTON  et  al.  v.  PENNSTI.VANIA  R.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 

March  4.  1907.) 

1.  TbiaI/— DiSECTiRO  Vkbdict. 

If,  under  the  evidence,  reasonable  minds 
may  differ  aa  to  wlietlier  the  defendant  was 
neglixent,  or  the  plaintiff  guilty  of  contributory 
nefcliRence,  the  court  cannot  take  the  case  from 
the  jury  and  direct  a  verdict, 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  46.  Trial.  (  837.1 

2.  NxouoERCX  —  AcnoRS  —  QucsnoRS    fob 

JUBT. 

How  a  prudent  man  would  act  In  the  face 
of  concurrent  and  distracting  dangers  must,  in 
the  nature  of  things,  be  a  question  of  fact  to  be 
passed  upon  by  the  jury,  and  not  a  question 
of  law  upon  which  the  court  may  order  a  nonsuit 
or  direct  a  verdict. 

TEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  87.  NegUgence,  H  333.  340.1 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court. 

Action  by  Edward  Weston  and  othem 
against  the  Pennsylvania  Railroad  Company. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.    Reversed. 

Edmund  Wilson,  for  tflalntifla  In  enw. 
Alan  H.  Strong,  for  defendant  In  error. 

FORT,  J.  This  was  an  action  in  tort  for 
Injuries  resulting  from  an  accident  at  a  cross- 
ing of  tbe  defendant  company  at  Engllsbtown, 
In  tbls  state.  At  tbe  conclusion  of  tbe  whole 
case  there  was  a  motion  for  the  direction  of 
a  verdict  for  the  defendant,  which  was  grant- 
ed by  the  learned  trial  Justice  on  tbe  ground 
that  tbe  plaintiff  Mrs.  Weston  was  guilty 
of  contributory  negligence. 

We  are  unable  to  agree  with  tbe  view  tak- 
en by  tbe  learned  trial  Justice.  We  think  tbe 
case  was  for  tbe  Jury.  Tbe  learned  Justice 
seems  to  bave  overlooked  the  fact  that.  In 
cases  where  there  Is  divergence  in  the  testi- 
mony relative  to  the  drcnmstances  under 
whlcb  the  accident  occurred,  tbe  court  may 
not  determine  tbe  Issue  by  considering  tbe 
prol>abIIItie8  of  tbe  case  and  the  weight  or 
credibility  of  the  evidence.  If  there  be  evi- 
dence upon  which  reasonable  minds  may 
differ  as  to  whether  tbe  defendant  was  neg- 
ligent or  tbe  plaintiff  guilty  of  contributory 
negligence,  the  case  cannot  be  token  from 
tbe  Jury.  McLean  v.  Erie  R.  R.  Co.,  69  N. 
J.  Law,  67,  64  AtL  238,  affirmed  70  N.  J.  Law, 
337,  67  Atl.  1132. 

Tbe  proof  In  this  case  made  it  clear  that 
at  tbe  croflsing  in  question  tbe  railway  right 
of  way  ran  through  a  cut  from  8  to  20  feet 
In  depth  in  tbe  direction  from  whence  the 
train  approached  the  crossing  at  which  tbe 
plaintiff  Mrs.  Weston  was  hit  It  also  ap- 
peared that  upon  tbe  right  of  way  of  tbe  de- 
fendant on  tbe  bank,  along  tbe  cut,  there  has 
been  allowed  to  grow  trees  and  shrubbery. 
At  tbe  place  of  the  accident  tbe  highway  met 
tbe  railroad  tracks  at  an  angle  of  about  62 
degrees;  the  smaller  angle  being  In  the  di- 
rection from  which  tbe  train  came  that  bit 
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be  obtained  when  a  traveler  In  a  carriage 
Is  wltbln  less  tban  85  feet  ot  tbe  tracks. 

Tbere  was  evidence  by  three  witnesses  at 
least  that  no  bell  was  rung  or  whistle  blown 
as  Mrs.  Weston  approached  the  track  on  this 
day.  She  was  driving  a  gentle  horse,  at  a 
slow  pace,  and  she  teatlfles  that  she  stopped 
the  hone  three  times,  at  as  many  different 
points,  as  she  came  np  the  road  to  the  track, 
and  on  each  occasion  looked  and  listened,  and 
neither  saw  nor  heard  anjrtblng.  At  the  time 
she  made  the  last  stop  she  was  less  tban  30 
feet  from  tbe  track,  and,  not  seeing  or  hear- 
ing anything,  she  dropped  down  upon  her 
knees.  In  the  bottom  of  the  wagon,  that 
she  might  the  better  see  any  on-coming 
train  and  started  the  horse  to  cross  over  the 
track,  when,  suddenly  and  without  warning, 
tbe  train  came  upon  her.  In  her  statement 
of  these  facts  she  is  fully  corroborated  by 
Oeorge  West,  who  was  In  the  adjoining  field, 
and  by  the  defendant's  witness  Charles  Snt>- 
ton,  who  was  standing  on  the  other  side  of 
tbe  track.  Both  of  these  witnesses  were  in 
full  view  of  tbe  whole  occurrence.  These  wit- 
nesses also  say  that  the  whistle  only  blew 
just  as  tbe  train  was  coming  upon  tbe  plain- 
tiff and  her  horse  and  carriage.  This  natur- 
ally frightened  the  horse,  and  in  the  excite- 
ment it  rushed  forward  and  around  to  the 
left  to  turn  Into  a  field  by  the  side  of  the 
road.  Neither  tbe  borse  nor  the  wagon  got 
upon  the  track,  but  tbe  horse  became  un- 
manageable, and.  In  turning,  tbe  bind  wheel 
of  tbe  wagon  was  bit  by  the  engine  or  some 
part  of  the  train,  and  tbe  wagon  demolished 
and  Mrs.  Weston  thrown.  Tbe  horse  was 
uninjured.  When  tbe  plaintiff  rested,  the 
court  had  refused  to  nonsuit,  and  rightly,  as 
we  think,  but,  when  the  case  was  closed,  di- 
rected the  verdict  for  the  defendant  If  a 
nonsuit  was  not  proper,  as  It  was  not,  we 
are  at  a  loss  to  see  on  what  theory  the  di- 
rection for  tbe  defendant  can  be  sustained. 

Whether  the  plalnUff,  under  tbe  proof  as 
here  reviewed,  did  what  a  reasonably  pmdoit 
person  would  do  under  tbe  circumstances  sur- 
rounding her,  after  the  train  was  upon  her, 
as  well  as  whether  she  had  exercised  reason- 
able care  In  approaching  the  track  and  in 
looking  and  listening,  were  all  questions  to 
be  passed  upon  by  the  jury.  In  tbe  case  of 
Connelly  v.  Railroad,  Mr.  Justice  Oarrlson 
says:  "How  a  prudent  man  would  act  In  tbe 
face  of  concurrent  and  distracting  dangers 
must,  in  the  nature  of  things  be  a  question  of 
fact,  to  be  passed  upon  by  the  jury,  and  not 
a  question  of  law,  upon  which  the  court  may 
order  a  nonsuit  or  direct  a  verdict."  Connel- 
ly V.  Trenton  P.  R.  R.  Co.,  56  N.  J.  Law, 
700,  704,  29  Atl.  438,  440,  41  Am.  St.  Rep. 
424;  Davis  v.  Central  R.  R.,  67  N.  J.  Law, 
660,  52  Atl.  661;  Tuttle  v.  Atlantic  City  R. 
R.,  66  N.  J.  Law,  327,  49  AtL  450,  54  L.  R. 


Co.,  66  N.  J.  Law,  451,  49  Atl.  437;  McLean 
T.  Erie  R.  R.,  69  N.  J.  Law,  57,  54  AtL  23S. 
affirmed  70  N.  J.  Law,  337,  57  AtL  1132; 
Schramm  v.  Park^,  72  N.  J.  Law,  243,  62 
AU.  410. 

The  judgment  of  tbe  Supreme  Court  Is  re- 
versed, and  a  venire  de  novo  awarded. 


PRTOR  r.  GRAY. 

(Court  of  Elrrors  and  Appeals  of  New  Jeiwy. 
March  4.  1907.) 

COEPOBATIORS— INSOLVENCT— RECEIVKB— COt- 

tECTioR  OF  Assets — AcootriniNa. 
A  bill  for  an  acconntinK.  alleicinK  that  by 
taking  ponesdon  and  sale  of  the  chattda  of  an 
insolvent  corporation  nnder  a  void  chattel  mort- 
Kage  executed  b;  snch  corporation,  of  which 
complainant  was  receiver,  defendant  wrouitfuU; 
realized  unknown  sams  of  money,  that  daimi 
against  the  insolvent  company  had  been  filed 
with  the  complainant  as  receiver  of  an  amount 
exceeding  the  value  of  the  mortgaged  chattels, 
and  that  the  proceeds  from  the  sale  of  sack  chat- 
tels were  all  the  assets  of  the  insolvent  cor- 
poration in  tbe  possession  of  the  receiver,  saffi- 
ciently  showed  tnat  there  was  money  dne  by  the 
Insolvent  corporation  to  persons  other  than  de- 
fendant, or  that  persons  other  than  defendant 
were  interested  in  the  estate  of  the  insolyent 
company,  and  alse  that  there  were  not  sufficient 
moneys  to  pay  tbe  debts  of  tbe  insolvent  cor- 
poration. 

Appeal  from  Court  of  Chancery. 

Bill  by  Robert  W.  Pryor,  receiver  of  the 
Faltoute  Hardware  Company,  agalnait  Allan 
S.  Gray.  On  appeal  from  an  order  of  the 
Court  of  Chancery.    62  Atl.  439.    AfSrmed. 

Tbe  bill  of  complaint  In  this  cause,  as 
amended,  alleges  that  the  complainant  was  on  j 
December  16,  1904,  appointed  receiver  of  the 
insolvent,  a  corporation  of  the  state  of  New 
Jersey,  because  of  its  insolvency,  and  that  be 
was  duly  qualified  as  such  receiver ;  that  on 
July  13,  1904,  the  Insolvent  corporation  ex- 
ecuted to  the  defendant  a  chattel  mortgage  on 
its  stock  in  trade,  fixtures,  and  other  per- 
sonal property  in  Newark,  N.  J.,  reasonably 
worth  111,000,  to  secure  the  payment  of  the 
sum  of  15,000;  that  tbe  mortgage  diattels 
remained  in  tbe  possession  of  the  Insolvent 
company  until  December  6,  1004;  and  that 
the  said  chattel  mortgage  was  illegally  re- 
corded in  Essex  county  register's  oflloe^  be- 
cause it  was  neither  acknowledged  by  the 
mortgagor  nor  was  the  execution  thereof  prov- 
en by  tbe  subscribing  witness.  Tbe  bill  fur- 
ther alleges  that  on  the  6tb  day  of  December 
the  defendant.  Gray,  took  possession  of  the 
mortgaged  chattels,  and  proceeded  to  sell  tbe 
same  at  retail,  and  continued  to  do  so  until 
December  17,  1904,  when  tbe  complainant,  as 
receiver  of  tbe  Insolvent  corporation,  took 
possession  ot  tbe  mortgaged  chattels  under 
a  stipulation  with  the  defeidant's  solicitor, 
whereby  it  was  agreed  that  the  said  receiver 
should  have  possession  of  the  chattels,  that 
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t  Uey  should  be  aold  clear  of  the  mortgage,  and 
ttx&t  the  U«i  thereof.  If  of  any  Talldlty,  should 
attach  to  the  moueys  received  from  the  sale, 
axid  that  all  of  the  said  chattels  were,  under 
an  order  of  this  court,  sold  at  public  auction 
to    the  defendant  for  the  sum  of  $3,035,  part 
of  which  was  paid  In  cash,  and  part  secured, 
to    be  paid  by  the  complainant's  bond,  condi- 
tioned that  If  the  mortgage  should  be  de- 
elnred  Illegal,  and  the  defendant  should  pay 
tbe  sum  of  $3,541.50,  with  Interest  thereon, 
aud  perform  the  order  of  the  court  In  relation 
to    the  purchase  money,  the  bond  should  be 
void.    The  bill  further  alleges  that  the  de- 
fendant claims  a  lien  on  the  purchase  money 
and  on  the  money  due  under  said  bond,  and 
tliat  he  has  In  Ms  possession  a  large  sum 
of  money  collected  from  the  sale  of  the  said 
mortgaged  chattels  between  December  6,  and 
December  17,  1904;   that  claims  against  the 
Ini^olrent  company  have  been  filed  with  the 
complainant,  as  receiver,  to  the  amoimt  of 
$17,411.07;    and  that  the  proceeds  from  the 
siile  of  the  mortgaged  chattels  are  all  the 
assets  of  the  insolvent  company  in  possession 
of  the  receiver.    The  complainant  prays  that 
the  mortgage  may  be  decreed  fraudulent  and 
void  as  to  him,  and  the  Hen  thereof  null  and 
void,  and  that  the  defendant  may  account  to 
tbe  complainant  for  moneys  received  from 
tbe  sale  of  chattels  up  to  December  17th,  at 
noon,  and  for  farther  relief,  etc.    The  only 
defendant  is  the  chattel  mortgagee,  who  de- 
murs to  the  whole  amended  bill. 

Malcolm    McLear,   for    aK>eIlant     Frank 
Benjamin,  for  appellee. 

PER  CTTRIAM.  The  older  appealed  from, 
-which  is  an  order  oTermling  a  demurrer  to 
an  amended  bill  of  complaint,  will  be  affirmed 
for  the  reasons  set  forth  In  the  opinion  filed 
In  the  Court  of  Chancery  by  Vice  Chancellor 
Gray  in  so  far  as  that  opinion  discusses  the 
merits.  Two  grounds  of  demurrer,  viz.,  the 
fourth  and  fifth,  were  not  considered  by  the 
Vice  Chancellor,  for  the  reason  that  they 
could  have  been  assigned  under  a  previous  de- 
murrer that  had  been  filed  to  the  original  bill, 
and  this  circumstance  was  held  by  the  learn- 
ed Vice  Chancellor  to  be  a  waiver  of  any  right 
of  objection  to  the  amended  bill  upon  these 
same  grounds.  Without  passing  upon  the  cor- 
rectness of  the  Vice  Chancellor's  conclusion 
apon  this  point  of  practice,  we  have  con- 
sidered the  groimds  of  demurrer  referred  to 
upon  their  merits. 

The  fourth  ground  of  demurrer  is  that  the 
amended  bill  of  complaint  does  not  show  that 
there  ar»  any  moneys  due  by  the  Insolvent 
company  to  persons  other  than  the  defendant, 
or  that  persons  other  than  the  defendant  are 
Interested,  in  the  estate  of  tbe  Insolvent  com- 
pany. 

Tbe  fifth  ground  of  demurrer  is  that  the 
amended  bill  of  complaint  does  not  show  that 
there  are  not  sufficient  moneys  to  pay  all  the 
debts  of  the  Insolvent  company. 

We  have  examined  the  amended  bill  of 


complaint  in  the  light  of  these  criticisms,  and 
our  conclusion  is  that  the  matters  referred  to 
are  shown  by  such  bill  with  sufficient  cer- 
tainty for  all  purposes  involved  In  the  pend- 
ing litigation,  and  hence  that  the  demurrant 
suffered  no  injury  by  the  action  of  the  court 
below  that  entitled  him  to  a  reversal  of  Us 
order. 


WHITE  et  al.  v.  SMITH  et  al. 

(Coart  of  Chancery  of  New  Jersey.    March 
9,  1907.) 

1.  EqUTTT  —  EllBOLLSD  Decbex  —  Vacahok  — 
Petition. 

An  enrolled  decree  may  be  opened  on  peti- 
tion to  permit  the  defendant  to  make  a  defense 
on  ths  merits. 

2.  Sauk— Obottrds— DiBCBETion. 

Where  a  decree  was  taken  aeainst  a  party 
without  a  trial  on  tbe  merits  as  to  a  particular 
proposition  in  the  case,  it  is  within  the  dis- 
cretion of  the  chancellor  to  open  the  decree  and 
permit  a  defense  on  the  merits  of  such  qoestioa. 
8.  Mebits  —  Pabtition  —  Decbeb  —  Opem- 
ING— Ci-Anc  OF  Trn.B— Lost  Deed. 

Evidence  held  to  reqnlre  a  finding  that  aa 
aliened  lost  deed  executed  by  a  son  to  his  mother 
was  not  for  the  benefit  of  i>etitlonerB,  and  that 
they  were  therefore  not  entitled  to  open  an  en- 
rolled partition  decree  for  the  purpose  of  claim- 
inf;  title  to  a  portion  of  the  property  under  such 
deed. 

Bill  by  7o8lah  White  and  others  against 
Ella  Etta  Smith  and  others.  Decree  for  com- 
plainants. Petition  by  defendants  to  open  an 
enrolled  decree  (62  Atl.  660)  and  permit  far- 
ther pleading.    Petition  denied. 

This  Is  a  petition  by  the  defmdants  Ella 
Etta  Smith  and  her  husband,  Rufus,  praying 
that  the  enrolled  decree  in  this  salt  may  be 
opened,  and  they  may  be  let  in  for  further 
pleading.  I  phrase  the  matter  In  this  way 
because  that  which  they  wish  to  set  up  is 
not  by  way  of  defense  against  the  complain- 
ants, but  relates  to  a  controversy  with  co- 
defendants.  The  decree  is  the  ordinary  de- 
cree in  partition,  in  which  it  Is,  Inter  alia, 
determined  that  the  complainant  owned  one- 
third  of  the  lands  in  question,  the  defendant 
Ella  Etta  Smith  one-tbird,  and  the  defendants 
George  H.  Weaver  and  Josephine  Maude  lAke 
each  one-sixth.  The  petitioners  bring  before 
the  court  in  this  proceeding  the  proceedings 
In  another  suit  pending  In  this  court,  in  which 
the  defendants  Lake  are  complainants  and  the 
petitioners,  among  others,  are  defendants. 
From  tbe  pleadings,  proofs,  and  proceedings 
the  following  facts  appear:  Samuel  W. 
Weaver  was  the  owner  at  the  time  of  his 
death  of  the  land  involved  in  the  suit  He 
died  In  1872,  testate ;  his  wife  being  the  ex- 
ecutrix of  his  wilL  He  left  a  widow,  Jose- 
phine T.  Weaver,  and  three  children,  Theo- 
dore 8.,  Alphonso,  and  Ella  Etta.  Alphonso 
died  in  April,  1888.  After  his  death  the  land 
In  question  belonged  equally  one-third  each 
to  the  widow,  Josephine  T.,  Theodore  S.,  and 
Ella  Etta.  Josephine  T.  on  the  13th  of  Sep- 
tember, 1897,  leased  the  whole  property  for 
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yey,  inej  on  AuguBi:  it,  iuva,  orougni  a  suix 
for  specific  performance,  in  which  she  set  up 
that  she  only  owned  a  third  of  the  land  In 
question,  and  that  Ella  E^tta  owned  a  third 
and  Josephine  Mande  (Wearer)  Lake  and 
George  H.  Weaver,  the  chlldr«i  of  Theodore 
S.  Wearer,  then  deceased,  owned  the  other 
third.  The  court.  In  the  specific  perform- 
ance case,  decreed  that  Josephine  T.  Wearer 
should  conrey  her  Interest,  namely,  one-third, 
to  the  complainants,  and  the  other  two-thlrda 
were  abated  from  the  contract  price ;  she  re- 
celrlng  the  one-third  of  the  contract  price  for 
the  one-third  she  conreyed.  The  decree  In 
that  suit  was  made  on  the  26th  of  May,  1904, 
was  appealed,  and  finally  decided  in  faror 
of  the  Whites  in  March,  ISOS.  On  May  26. 
1904,  Joslah  T.  White  &  Son  brought  this 
snit  for  partition.  They  made  Ella  Eitta 
(Wearer)  Smith  (she  baring  intermarried 
with  one  Rufus  Smith),  Josephine  Maude 
(Wearer)  Lake  (she  baring  intermarried  with 
one  Lake),  and  their  respectire  husbands, 
and  George  H.  Wearer,  defendants.  The 
complainants  in  this  bill  alleged  that  they 
were  the  owners  of  an  undirided  one-third, 
and  that  Ella  Etta  Smith  and  her  husband 
were  the  owners  of  an  undirided  one-third 
and  that  Josephine  Maude  Lake  and  her  hua- 
band  were  the  owners  of  an  undirided  one- 
sjxth,  and  George  H.  Wearer  was  the  owner 
of  an  undivided  one-sixth.  To  this  bill  Ella 
Etta  Smith  and  her  husband  filed  an  answer, 
admitting  the  allegations  as  to  the  ownership 
of  the  land,  and  a  decree  was  made  on  tbe 
18th  of  May,  1906,  finding  the  ownership  as 
aforesaid,  and  ordering  a  sale  of  tbe  property. 
Tbe  property  was  sold  in  July  of  1906,  and 
bought  In  by  Ella  Etta  Smith  for  $15,636, 
and,  before  the  proceeds  of  tbe  sale  were 
paid  over  to  the  defendants  Lake  and  Wear- 
er, notice  was  given  by  tbe  solicitor  of  the 
Smiths  to  the  solicitor  of  Lake  and  Wearer 
of  an  application  to  hare  tbe  moneys  due  the 
latter  defendants  held  in  court  to  await  the 
determination  of  the  suit  of  such  latter  de- 
fendants against  the  Smiths  and  others. '  An 
order  was  made,  by  consent  of  the  solicitors, 
so  prorldlng.  By  their  petition  in  this  suit 
the  Smiths  set  out  that  Theodore  8.  Wearer 
on  February  28,  1889,  gare  a  quitclaim  deed 
unto  Josephine  T.  Wearer  for  all  his  right, 
title,  and  Interest  In  the  premises  in  question, 
and  that  "such  conreyance  was  made  to  said 
Josephine  T.  Wearer  In  order  that  she  might, 
In  turn,  conrey  snch  Interest  unto  your  peti- 
tioner Ella  Etta  Smith  in  part  payment  of 
the  moneys  which  the  said  Josephine  T. 
Wearer,  as  executrix  of  the  estate  of  Sam- 
uel W.  Wearer,  deceased,  should  hare  paid 
unto  your  petitioner  Ella  Etta  Smith,  but 
which,  In  reality,  she  bad  paid  unto  the  said 
Theodore  S.  Weaver."  They  then  set  out 
that  this  deed  was  lost  in  or  abont  Augusst. 
1908,  and  that  they  were  adrlBed  that  by 


josepnine  Mauae  wearer  i^aKe.  xney  tn^i 
set  out  that  they  did  not  know,  nor  were 
they  adrised,  that  it  was  possible  to  re- 
establish such  lost  deed  until  the  latter  part 
of  the  month  of  November,  1906,  and  that 
thereupon  they  caused  proceedings  to  be 
Instituted  on  the  lltb  day  of  December,  1905. 
In  the  Supreme  Court  of  this  state  for  the 
purpose  of  establishing  the  lost  deed  In  ac- 
cordance with  the  statute;  that  on  the  26th 
of  DecoBber,  1905,  George  H.  Wearer  and 
Josephine  Mande  Wearer  Lake,  together  with 
the  husband  of  the  latter,  instituted  a  suit 
in  this  court  in  which  they  set  out  the  oom- 
mencemoit  of  the  proceedings  by  Josephine 
T.  Wearer,  in  tbe  Supreme  Cktnrt,  asked  that 
such  proceedings  be  perpetually  restrained, 
and  further  prayed  that  by  the  decree  of  this 
court  the  defendants  Josephine  T.  Weaver, 
Rufus  Smith,  Ella  Etta  Smith,  and  Lura 
Coston  might  be  forerer  restrained  from  in 
any  wise  setting  np  any  claim  to  the  one- 
tbhrd  Interest  in  the  lands  and  premises  for- 
merly owned  by  Theodore  S.  Wearer.  The 
petition  alleges  that  so  much  of  the  decree  in 
tbls  suit  Is  erroneous  as  adjudges  that  George 
H.  Wearer  and  Josephine  Maude  Wearer 
Lake  are  each  seised  and  entitled  to  an  andl- 
Tlded  one-sixth  of  the  land;  and  fnrtha 
charges  that  they  are  not  entitled  to  any 
interest  in  said  land.  Tbe  prayer  of  the 
petition  Is  that  the  final  decree  be  opened 
and  they  be  granted  a  rehearing,  or  else  that 
said  decree  be  permitted  to  stand  open  until 
a  final  decree  shall  hare  been  made  In  the 
case  of  Lake  r.  Wearer  above  mentioned. 

Melosb  &  Morton,  for  petitioners.  John  J. 
Orandall,  contra. 

GARRISON,  V.  O.  (after  stating  the  facts). 
While  this  petition  may  not  be  artistically 
drawn,  the  purpose  of  the  petitioners  is  quite 
obrious.  Baring  pleaded  by  their  answer  in 
this  suit  that  the  children  of  Theodore  S. 
were  entitled  to  a  one-third  interest,  and  the 
decree  In  the  suit,  in  which  they  were  all 
parties,  baring  adjudged  that  fact,  tbe  pe- 
titioners desire  now  to  bare  that  decree 
opened  so  as  not  to  be  concluded  ther^y. 

Tbe  first  question  to  be  considered  is 
whether  it  Is  proper  practice  to  sedc  by  pe- 
tltl<m  to  open  an  enrolled  decree  fOr  the  pur- 
pose of  glrlng  the  defeadant  an  opportonltf 
to  make  a  defense  on  the  merits.  I  conclude 
that  under  the  authorities  it  is  proper  prac- 
tice, and  I  Indorse  and  agree  with  my 
Brother  SterensoB,  who  said:  "In  m7  opin- 
ion, the  application  by  petition  in  the  cause 
to  vacate  the  enrollment  and  open  the  decree 
Is  to  be  encouraged,  tf  not  excinslr^  pre- 
scribed. In  all  cases  where  such  procedure 
will  accomplish  justice."  Kerans  r.  Kerans 
(N.  J.  Oh.)  62  Atl.  807. 

The  next  matter  for  consideration  Is  oBder 


1871),  It  was  said :  "It  has  long  beoL  settled 
that  an  enrollment  will  be  vacated  and  a  de- 
cree ojtened  when  the  decree  has  been  made 
unjustly  against  a  right  or  Interest  that  has 
not  been  heard  or  protected,  when  this  has 
been  done  withont  laches  or  fault  of  the 
party  who  applies" — citing  cases.  In  Embury 
V.  Bergaminl,  24  N.  J.  Eq.  227  (Runyon,  Ch., 
1873)  speaking  with  respect  to  a  default  de- 
cree after  an  enrollment,  the  court  said  that 
it  would  be  opened  "tor  the  purpose  of  giving 
the  defendant  an  opportunity  to  make  a  de- 
fense, where  such  defense  is  meritorious,  and 
he  has  not  been  heard  In  relation  thereto, 
either  through  mistake,  accident,  or  surprise." 
In  Day  v.  Allaire,  31  N.  J.  Eq.  303,  the  Court 
of  Errors  said :  "The  Court  of  Chancery  has 
discretionary  power,  even  after  enrollment, 
to  open  a  regular  decree  obtained  by  default 
for  the  purpose  of  giving  the  defendant  an 
opportunity  to  make  a  defense  on  the  merita, 
where  he  has  been  deprived  of  such  defense, 
either  by  mistake  or  accident,  or  by  the  neg- 
ligence of  his  solicitor."  In  this  last-cited 
case  an  answer  was  Interposed  by  the  defend- 
ant and  testimony  taken,  but  her  solicitor 
abandoned  the  case  without  her  knowledge, 
omitting  and  refusing  to  take  testimony  of 
several  material  witnesses,  and  did  not  pre- 
sent the  evidence  taken,  or  argue  the  case 
before  the  chancellor.  In  that  sense  the  de- 
cree was  taken  by  default  In  the  case  at 
bar  an  answer  was  interi)osed,  but  no  ques- 
tion of  merits  concerning  the  subject-matter 
contained  In  this  petition  was  raised  by  the 
answer.  In  that  sense  it  may  be  said  that 
this  decree  was  taken  by  default  on  that 
point 

It  is  alleged  in  the  petition  that  the  rea- 
son for  not  setting  up  the  facts  which  were 
perfectly  well  known  to  the  defendants  con- 
cerning ttiis  deed  was  because  their  solicitor 
advised  tbem  that,  when  the  deed  was  lost 
all  rights  of  the  grantee  thereunder  were 
also  lost.  This,  of  course,  is  not  the  law, 
since  equity  has  jurisdiction  to  establish  a 
lost  deed  (Kent  v.  Church  of  St  Michael,  136 
N.  Y.  10,  32  N.  E.  704,  18  L.  R.  A.  331,  32  Am. 
St  Rep.  693,  19  Am.  &  Eng.  Ency.  of  Law, 
p.  656) ;  and  the  remedy  by  statute  is  concur- 
rent or  cumulative  (Id.,  p.  556).  In  Warner 
r.  Warner,  31  N.  J.  Bq.  549  (Van  Fleet,  V. 
0,  1879),  and  in  Perrine  v.  White,  36  N.  J. 
Eq.  1  (Runyon,  Ch.,  1882),  afQrmed  Id.  632, 
It  was  held  that  errors  of  judgment  or  mis- 
takes of  counsel  are  not  valid  grounds  for 
granting  a  rehearing ;  and  cases  in  other  ju- 
risdictions holding  that  the  errors  or  negll- 
Sence  of  counsel  must  be  attributed  to  the 
client  are  collected  in  16  Am.  k  Eng.  Ency.  of 
Iaw  (2d  Ed.)  p.  392.  It  will  be  seen  that 
the  precedents  and  authorities  do  not  lay 
down  any  hard  and  fast  rule,  and  I  think 
that  this  Is  by  design,  and  not  from  inded- 
Blcrn.    I  think  It  is  a  matter  left  to  the  dis- 
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from  accepting  it,  if  she  so  desired.  She 
could  undoubtedly  have  conveyed  it  to  Ella 
Etta  in  satisfaction  of  what  she,  as  execa- 
trlx,  owed  her ;  or  could  have .  declared  a 
trust  in  her  behalf;  or  could  hare  sold  It 
and  either  k^t  the  proceeds  or  paid  them, 
or  some  part  of  them,  to  Ella  Etta  on  account 
of  her  share;  or  she  could  hare  destroyed 
the  deed  and  thus  divested  herself  volunta- 
rily and  Intentionally  of  the  Interest  thereby 
conveyed  to  her;  or  could  voluntarily  and 
Intentionally  have  refrained  from  recording 
it  for  the  same  purpose.  No  express  trust 
in  favor  of  Ella  Etta  was  created  by  the 
deed,  or  by  the  conduct  of  the  mother  and 
Theodore.  No  implied  trust  in  favor  of  Ella 
Etta  arose  out  of  the  circumstances.  Theo- 
dore's dealings  were  with  his  mother,  wlio 
was  acting  either  Individually  or  as  execu- 
trix. What  he  owed  he  owed  to  her  in  one 
or  the  other  of  these  capacities,  and  what  he 
gave  be  gave  to  her.  If  she  chose  not  to 
accept  the  benefit  thereof,  no  one  else  has  any 
legal  right  to  complain.  What  Mrs.  Weaver 
did  after  the  deed  was  delivered  to  her  Is 
therefore  of  the  utmost  importance,  and  what 
the  defendant  Ella  Etta  did,  in  view  of  her 
knowledge  and  her  present  claim,  is  also  im- 
portant Mrs.  Weaver  received  this  deed  In 
1889,  and  does  not  claim  tp  have  lost  It 
until  1903.  During  these  14  years  she  did 
not  record  the  deed,  and  never  did  anything 
to  show  that  she  Intended  to  exercise  any 
rights  vested  in  her  by  the  deed.  While, 
standing  alone,  this  failure  to  record  might 
not  be  determinative,  it  certainly  Is  some  evi- 
dence of  her  attitude  toward  the  matter.  If 
she  intended  to  accept  the  property  from 
her  son,  it  is  curious  that  she  did  not  record 
the  deed.  If  it  was  intended  that  she  should 
convey  the  property  to  Ella  Etta,  aa  Is  now 
contended,  there  Is  no  scintilla  of  proof  as  to 
why  this  was  not  done. 

Ella  Etta  knew  all  the  time  of  the  deed, 
and,  if  it  be  true  that  what  she  now  says 
was  the  fact,  she  knew  all  the  time  that  it 
was  Intended  that  this  property  was  merely 
conveyed  to  her  mother  as  a  conduit,  through 
whom  it  was  to  reach  her.  Why  she  did  not 
see  to  it  that  her  mother  conveyed  to  her  is 
not  in  any  way  explained;  nor  is  there  any 
suggestion  of  a  reason.  The  deed  was  still 
in  existence  and  in  the  possession  of  Mrs. 
Weaver  during  the  time  in  1903  when  the 
Whites,  the  complainants  In  this  suit,  began 
their  action  for  specific  performance  against 
Mrs.  Weaver.  As  before  explained,  she  had 
agreed  to  convey  the  whole  property  to  them 
for  something  over  $8,000.  In  her  answer 
she  pleaded  that  she  only  owned  one  third 
of  the  property,  and  the  children  of  Theodore 
owned  another  third  and  her  daughter  Ella 
Etta  Smith  a  third.  Here  is  confirmatory 
and  determinative  evidence  that  she  did  not 


year  1903,  her  daughtM  Ella  Etta  procures 
from  her  mother  a  bond  for  a  sum  alleged 
to  represent  the  amount  due  by  her  mother 
as  executrix  to  her,  and  subsequently  Judg- 
ment was  entered  on  the  bond  and  an  execu- 
tion Issued  and  a  sale  had  thereunder,  and 
the  property,  namely,  the  real  estate  In  ques- 
tion In  this  suit,  which  was  levied  on  and 
sold,  was  conveyed  through  an  intermediary 
to  Ella  Etta.  The  giving  of  this  bond  and 
warrant  is  entirely  consistent  with  the  Idea 
that  Mrs.  Weaver  owed  her  daughter,  as  ex- 
ecutrix, the  sum  of  money  represented  there- 
by; but  is  entirely  inconsistent  with  the  idea 
that  the  property  conveyed  to  the  moth^  by 
Theodore  belonged  to  Ella  Etta,  and  really 
was  Ella  Etta's  share  of  the  personal  proper- 
ty previously  absorbed  by  Theodore.  It  Is  in- 
conceivable upon  any  rational  theory  of  con- 
duct that  at  a  time  when  the  motha:  bdd 
title  to  Theodore's  third  for  the  benefit  of 
Ella  Etta,  and  was  merely  a  dry  trustee, 
with  no  duty  to  perform  saving  to  convey  to 
Ella  Etta,  that  she  should  not  only  not  con- 
vey, but  should  confess  judgment  for  the  sum 
which,' as  executrix,  she  admitted  she  owed. 
The  taking  of  this  bond  and  warrant  by  the 
daughter  casts  a  strong  light  upon  her  atti- 
tude toward  the  subject-matter  of  inquiry, 
and  what  has  Just  been  said  need  not  be 
repeated.  If  her  present  contention  is  sound, 
and  she  was  entitled  to  a  conveyance  from 
her  mother,  she  has  not  even  suggested  a 
reason  why  she  did  not  proceed  to  obtain  the 
same  rather  than  to  recognize  that  the  matter 
was  an  open  one  and  proceed  against  her 
mother  by  bond,  warrant.  Judgment  and  ex- 
ecution. 

Furthermore,  we  have,  as  in  the  case  of 
the  mother,  conclusive  proof  of  the  state 
of  mind  of  the  petitioner  in  her  answer  in  the 
suit  at  bar.  Therein,  as  previously  recited, 
although  she  had  full  knowledge  of  all  the 
facts,  she  admits  the  ownership  by  the  chil- 
dren of  Theodore  of  one-third  of  the  land  In  . 
question.  Her  only  explanation  of  this  is 
that  she  was  advised  by  her  thai  counsd  that; 
when  the  deed  was  lost,  all  rights  thereun- 
der were  lost.  That  a  client  la  bound  by  the 
errors  or  mistakes  of  her  attorney  or  solicitor 
is  sustained  by  abundant  authority  heretofore 
cited;  and  it  Is  also  to  be  remarked  that  the 
absence  of  this  solicitor  as  a  witness  in  this 
suit  is  very  suspicious,  and  reflects  seriously 
upon  the  good  faith  of  the  petitioners  herpin. 
This  counsel  Is  In  active  practice  in  this  state, 
and  is  easily  reached  by  subpoena  to  testify. 
It  is  almost  unbelievable  that  he  could  have 
given  these  petitioners  the  advice  which  they 
say  he  did.  In  view  of  the  principles  of 
equKy  which  protect  those  who  have  suf- 
fered the  loss  of  a  deed  before  record,  and  in 
view  of  the  express  provisions  by  statute,  it 
is  very  difficult  to  believe  €hat  a  lawyw  la 


yei  luis  IS  Tue  oaia,  uuquaimeu  Btaieuieui 
that  tbey  contend  was  made  to  them.  It 
wonid  require  strong  and  conTlnclng  proof 
that  the  fact  is  as  tbey  assert;  and  no  reason 
is  given  to  the  court  why  this  attorney  was 
not  sabpcenaed  as  a  witness  to  furnish  the 
best  evidence  of  the  fact  It  seems  much 
more  lllcely  to  me  that  the  counsel  In  ques- 
tion reached  the  conclusion  which  I  have 
reached,  namely,  that  the  deed  to  Mrs.  Weav- 
er gave  her  a  right  which  she  voluntarily 
chose  to  abandon,  and  by  her  conduct  had 
shown  that  she  bad  abandoned,  and  It  was 
therefore  no  concern  of  these  petitioners  lie- 
cause  they  bad  no  rights  with  respect  thereto 
However  this  may  be,  I  am  clear  that  par- 
ties who  have  conducted  themselves  with  re- 
spect to  a  subject-matter  as  these  petitioners 
have  should  not  be  permitted  at  this  time,  in 
view  of  the  results  which  would  ensue,  to 
change  and  alter  their  previous  position  in 
the  way  which  they  now  desire  to  do. 

In  passing,  I  thinlt  it  proper  to  remaric 
that  a  curious  effect  results  to  the  complain- 
ants by  permitting  the  defendants  to  set  up 
this  matter  In  this  suit  now.  The  complain- 
ants had  the  contract  with  Mrs.  Weaver  for 
the  whole  property.  In  the  specific  perform- 
ance case  she  answered  that  she  only  had  a 
third.  The  court,  therefore,  only  decreed  a 
third  to  be  conveyed.  The  defendants  now 
set  up  that  at  that  time  she  had  two-thirds. 
The  proofs  show  that  the  property  Is  at  least 
twice  as  valuable  now  as  it  was  at  the  time 
the  contract  was  made  between  Mrs.  Weaver 
and  the  complainants.  The  result  to  the 
Whites  would  be  that  by  reason  of  Mrs. 
Weaver's  answer  In  their  suit  they  were  only 
able  to  secure  a  conveyance  of  one-third  of 
the  property  from  her,  although  at  that  time 
she  had  title  to  two-thirds,  and  could  and 
•would  have  been  compelled  to  have  conveyed 
two-thirds  to  them  If  she  had  truly  represent- 
ed the  facts  in  her  answer.  And  this  obvious 
Illustration  of  the  effect  of  permitting  parties 
to  untruly  answer  without  being  bound  by 
their  answers,  and  subsequently,  when  it 
serves  their  purposes,  to  suffer  them  to  set  up 
statements  directly  opposed  to  statements 
made  by  them  in  previous  pleadings,  is,  I 
think,  a  cogent  and  striking  reason  against 
the  court's  allowing  such  procedure.  If  the 
defendants  claim  that,  by  reason  of  the  sale 
under  the  execution  issued  upon  the  judg- 
ment of  Ella  Etta  against  her  mother  and  the 
transfer  by  the  purchaser  at  that  sale  of  the 
title,  tbey  obtained  the  legal  title  which  Mrs. 
Weaver  had  theretofore  owned,  and  that, 
therefore,  tbey  owned  the  legal  title  at  the 
time  of  this  suit,  I  think  they  have  shown  no 
reason  for  not  setting  that  up.  They  do  not 
suggest  that  their  attorney  or  solicitor  ad- 
vised them  that,  owning  a  legal  title,  they 
could  not  plead  it  And  what  has  Just  been 
said  applies  equally  to  whatever  rights  they 
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things:  That  the  plactDf  of  the  pole  on  plain- 
tiff's land  was  an  illet^  act ;  that  plaintiff 
did  what  she  had  a  right  to  do,  if  she  saw  fit, 
to  try  to  use  anfficient  plirsieal  force  to  prevent 
the  trespass;  tiiat  the  mere  placing  of  hands 
npon  plaintiff  gave  her  a  right  to  a  verdict  for 
nominal  damages  merely,  if  no  injuries  resulted. 
Upon  review,  held:  , 

(1)  That  under  tiie  evidence  the  defendant 
company  was  liable  for  theae  acta,  of  its  em- 
ployte,  aa  being  within  the  scope  of  their  em- 
ployment. 

(2)  That  this  result  was  not  defeated,  because 
it  was  testified  by  one  of  the  employes  tiiat,  in 
laj^ng  bis  hands  upon  the  plaintiff,  it  was  done 
with  humane  purpose  only  to  save  her  from  im- 
pending danger;  the  principle  being  that  what 
is  essentially  a  trespass  cannot  become  lawful 
because  iiaving  been  done  with  good  intent. 

[Bid.  Note.— For  cases  in  point,  see  Cent  Dir. 
vol.  34.  Master  and  Servant.  {}  1217-12^ ;  toL 
4.  Assault  and  Battery,  {  2.] 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  Martha  Moore  and  others 
■gainst  the  Camden  &  Trenton  Railway  Com- 
pany and  others.  From  a  Judgment  In  favor 
of  plaintlflB,  defendants  bring  error.  Af- 
firmed. 

Linton  Satterthwalte,  for  plaintiffs  in  er- 
ror.   B.  R.  Walker,  for  defendants  in  error. 

HENDRICKSON,  J.  This  was  an  action 
of  tort  brought  by  a  husband  and  wife  for 
certain  assaults  and  batteries  alleged  to  have 
been  inflicted  upon  the  wife  by  the  defend- 
ant railway  company,  its  agents  and  serv- 
ants, while  engaged  in  erecting  a  trolley  pole 
upon  her  land  and  premises  at  or  near  the 
comer  of  Grand  and  Beatty  streets,  in  the 
city  of  Trenton.  The  trial  Judge  directed  a 
nonsuit  as  to  the  defendant  railway  company 
and  another,  and  a  verdict  for  the  plaintiff 
was  directed  against  the  Mercer  Construc- 
tion Company,  ,an  independent  contractor, 
hereafter  referred  to  as  the  "defendant  com- 
pany," which  was  doing  the  work,  leaving 
the  amount  of  damages  to  be  settled  by  the 
Jury.  A  verdict  was  rendered  for  the  plain- 
tiffs, and  Judgment  entered  thereon.  The 
construction  company  brings  error. 

The  assaults  in  question  grew  out  of  Mrs. 
Moore's  effort  to  prevent  the  workmen  of  the 
defendant  company  from  excavating  and  set- 
ting up  the  pole  upon  her  land  at  a  point  In 
the  sidewalk  Just  Inside  of  the  curb.  Hie 
workmen  had  formed  a  circle  about  the  spot, 
to  prevent  plaintiff's  Interference,  and  In  her 
efforts  to  get  through  the  line,  and  to  hold 
on  to  the  pole  while  it  was  being  raised,  she 
received  at  the  hands  of  the  workmen  the 
cuts  and  bruises  complained  of.  The  alleged 
errors  are  assigned  upon  the  charge  to  the 
Jury.  The  particular  portions  of  the  charge 
to  which  exception  was  taken  and  allowed 
are  the  following:  "The  placing  of  a  pole 
in  front  of  Mrs.  Moore's  house  was  illegal." 


do— try  to  use  sufficient  physical  force  to  pre- 
vent the  trespass  to  her  property  by  the 
placing  of  the  pole  and  the  pulling  up  of  her 
pavement"  And  further:  "The  mere  placing 
of  hands  npon  her  gives  her  the  right  to  a 
verdict,  bnt  It  will  be  for  merely  nominal 
damages,  If  no  Injuries  resulted." 

It  was  conceded  in  the  argument  that  the 
maintenance  of  the  exception  to  that  part  of 
the  charge,  declaring  that  the  erection  of  the 
pole  at  the  place  in  question  was  an  Illegal 
act  depended  upon  the  determination  of  this 
court  In  the  ejectment  suit  of  Moore  v.  Cam- 
den &  Trenton  Railway  Company,  which  had 
not  then  been  announced.  The  decision  in 
that  case,  upon)  the  point  alluded  to,  was  in 
favor  of  the  plaintiff's  contention,  and  en- 
tirely supports  the  charge  In  that  particular. 
Moore  v.  Railway  Company  (N.  J.  Err.  & 
App.)  64  Atl.  116. 

But  it  Is  further  contended  that  there  was 
error  In  thns  withdrawing  the  case  from  the 
jury,  because  It  did  not  conclusively  appear 
that  the  physical  Injuries  suffered  by  the 
plaintiff  were  committed  by  the  defendant 
company's  employes  while  acting  within  the 
scope  of  their  employment,  and  not  commit- 
ted by  such  employes  willfully  or  of  their 
own  malice.  But  we  think  such  an  assump- 
tion is  nnauthorized.  It  was  testified  by  Mr. 
Nelson,  the  engineer  In  charge  of  the  work 
for  the  defendant  company,  that  he  received 
authority  from  the  comx>any  to  place  the  pole 
in  front  of  plaintiff's  house,  and  the  work 
was  done  In  his  presence  and  under  his  di- 
rection as  such  engineer  of  the  company: 
that  the  men  formed  a  compact  circle,  and 
the  digging  then  proceeded  Inside  of  the 
circle;  that  the  plaintiff  then  struggled  to 
break  through  the  cbrcle  thus  formed,  and 
her  efforts  were  resisted  by  the  men  in  line. 
so  that  she  was  unable  to  reach  the  inside 
until  later,  when  some  arrests  had  been 
made.  The  drcum  stances  thus  proven  show 
unmistakably  that  the  employes  of  the  de- 
fendant company  at  the  time  of  the  trespass 
complained  of  were  acting  within  the  scope 
of  their  employment  Brokaw  v.  N.  3.  R.  & 
T.  Co.  et  al.,  32  N.  J.  Law,  328,  90  Am.  Dec. 
659;  20  Am.  &  Eng.  Enc.  of  L.  (2d  Bd.) 
p.  170.  The  evidence  further  shows,  with- 
out serious  contradiction,  that  the  hurts  and 
bruises  complained  of  occurred  to  plaintiff 
at  the  hands  of  the  defendant's  employes 
while  engaged  in  this  unlawful  trespass  up- 
on the  plaintiff's  close,  and  the  forcible  exdu- 
slon  of  the  plaintiff  from  that  part  of  her 
pavement  where  she  had  a  right  to  be.  l%e 
trial  Judge  carefully  excluded  from  the  Jury 
any  consideration  of  malice  as  entering  into 
the  tort  complained  of,  and  confined  the  Jmy 
to  compensation  alone  as  the  basis  cf  dam- 
ages. 
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It  was  further  contended,  for  the  defend- 
rxt,  tbat  there  was  a  Jury  Question,  because 
Cammell,  one  of  the  empIoy6s  who  took  hold 
f  plalntlft  and  remoyed  her  from  the  pole, 
7'liich  she  had  embraced  as  it  was  being 
>~v^ered,  testified  that  he  did  so  only  aa  a 
lumane  act  to  keep  her  from  being  hurt 
tut  plainly  such  a  contention  cannot  prevail. 
Xe  -was  only  one  of  a  number  engraged  In  the 
inlawfnl  assajiltB  upon  plalntUt,  and  It  is 
ettled  law  tbat  what  is  essentially  a  tres- 
>a.ss  cannot  become  lawful  from  having  been 
lone  with  good  intention.  It  was  so  held 
>y  this  court  in  Bmch  v.  Carter,  82  N.  J. 
:^aw,  S54.  28  Am.  &  Bng.  Bnc.  of  L.  (2d  Ed.) 
»SO.  See,  also,  SUngerland  v.  OUlesple,  70 
M.  J.  Law,  T20.  69  Atl.  162. 

Finding  no  oior  in  the  rulings  excepted  to, 
Jie  resalt  is  tbat  the  judgment  below  is  af- 
nrmed. 


UETBR  T.  BENTON  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1907.) 

NxouaBKCB— Etidkncb— IRJUKT  TO  Child. 

Defendants  having,  withont  right  or  license, 
deposited  hot  ashes  npon  vacant  land  adjoining 
their  factory,  and  the  plaintiff  (a  boy)  having 
amstained  personal  injuries  by  coming  into  con* 
tact  with  the  ashes  while  engaged  in  play  upon 
them  or  near  them: 

Held,  that  the  defendants  were  not  liable, 
in  the  absence  of  evidence  to  show  that  injury 
to  the  plaintiff,  or  to  a  class  of  which  the 
plaintiff  was  one,  ought  reasonably  to  have  been 
anticipated  by  defendants. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  {  28.] 

(Syllabus  by  the  Ck>art) 

Error  to  (Circuit  C!ourt,  Hudson  County. 

Action  by  Henry  Meyer,  Jr.,  by  his  next 
friend,  against  Charles  B.  F.  Benton  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Beversed. 

Bedle,  Edwards  te  Thompson,  for  plaintiffs 
In  error.  Weller  te  liicbenstein,  for  defend- 
ant in  error. 

PITNEY,  J.    Plaintiff  recovered  a  verdict 

and  Judgment  for  personal  Injuries  sustained 
by  him  under  the  following  circumstances: 
Defendants  were  the  owners  and  occupants  of 
a  factory  property  lying  on  the  north^ly  side 
of  Eighteenth  street.  In  Weehawken.  The 
factory  occupied  the  entire  width  of  their  lot. 
Adjoining  It  upon  the  east  was  a  piece  of 
land  owned  by  the  township  of  Weehawken, 
upon  which  was  a  building  designed  to  be 
used  for  the  purposes  of  a  pumping  station. 
Between  defendant's  factory  and  the  pump- 
ing station  building  was  a  vacant  strip  of 
land  owned  by  the  township,  approximately 
23  feet  wide,  and  extending  from  Eighteenth 
street,  northerly,  to  the  rear  of  the  pump- 
ing station.  This  strip  of  land  is  referred  to 
In  the  evidence  as  the  "alleyway."  Behind 
the  pumping  station,  and  extending  for  a 
considerable  distance  to  the  eastward  of  it, 


there  were  vacant  lots  of  low  lying  land, 
covered  to  a  considerable  extent  with  water, 
and  which  in  cold  weather  were  frequented 
by  children  who  were  in  the  habit  of  skat- 
ing and  playing  on  the  ice.  Defendants  were 
and  for  several  years  had  been  pursuing  the 
practice  of  dumping  hot  ashes  from  their 
furnace  fires  upon  the  strip  of  land  owned 
by  the  township,  close  beside  the  factory 
building.  At  the  point  where  the  dumping 
was  done  the  natural  surface  was  low,  so 
that  water  stood  there.  The  heap  of  ashes 
arose  above  the  water  level.  On  a  day  in 
January,  1004,  when  ice  stood  upon  the  wa- 
ter in  the  s<M»Iled  "alleyway,"  and  likewise 
npon  the  vacant  lots  In  the  rear  and  to  the 
eastward  of  the  pumping  station,  the  plain-, 
tiff,  then  a  boy  nine  years  of  age,  was  en- 
gaged In  playing  upon  the  Ice  on  the  vacant 
lota  Having  played  there  for  some  hours, 
he  wait  with  a  youthful  companion  to  the 
alley,  and,  observing  a  stick  of  wood  lying 
npon  the  ashes,  he  attempted  to  get  the  stick 
for  the  purpose  of  using  it  In  his  play.  In 
reaching  for  the  stick  he  placed  one  foot 
upon  the  ashheap;  the  other  foot  being  np- 
on the  adjoining  ice.  At  this  Juncture  he 
broke  through  the  ice,  whereupon  hot  ashes 
tbat  had  been  recently  dumped  upon  the 
heap  by  one  of  defendants'  employes  fell 
down  upon  blm  and  he  received  severe  bums, 
either  from  the  ashes  or  from  the  heated 
water. 

Upon  the  trial  a  motion  for  nonsuit  was 
made  at  the  close  of  the  plaintiff's  evidence, 
and  a  motion  for  direction  of  a  verdict  in 
defendants'  favor  was  made  at  the  close  of 
the  whole  case;  the  motions  being  based  in 
part  upon  the  ground  that  no  actionable 
negligence  on  the  part  of  the  defendants  had 
been  shown,  and  that  the  defendants  owed 
no  duty  to  the  plaintiff.  These  motions  were 
overruled  and  exceptions  were  thereupon 
sealed.  In  presenting  the  case  to  the  Jury 
the  learned  trial  Judge  Instructed  them  "that, 
when  these  defendants  engaged  in  wheeling 
to  and  dumping  upon  this  land  quantities  of 
hot  ashes  just  taken  from  their  furnaces,  they 
owed  to  this  plaintiff  the  duty  of  reasonable 
care  in  seeing  to  it  that  he  should  suffer  no 
injury  thereby."  To  this  exception  was 
taken.  These  rulings  were  apparently  based 
upon  the  theory  that  because  defendants 
were  not  owners  of  the  land  where  the  ashes 
were  dumped,  and  had  no  rights  there,  they 
were  liable  In  damages  to  anybody  who 
might  sustain  injuries  by  meand  of  the  hot 
ashes,  Irrespective  of  the  question  whether 
the  defendants  had  reasonable  gp-ound  to 
anticipate  that  such  injuries  would  result 
from  what  they  did.  There  was  evidence 
from  which  defendants  contend  that  the  Jury 
was  at  liberty  to  find,  if  not  compelled  to 
find,  that  the  ashes  were  dumped  at  the  place 
in  question  by  the  leave  and  license  of  f&e 
owner.  Assuming  that  defendants'  conten- 
tion in  this  regard  is  not  well  founded,  the 
resiwnslbllity  of  the  defendants  in  the  prem- 
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ises  Btlll  depended,  as  we  think,  npon  the 
question  whether  injury  to  the  plaintiff,  or 
to  a  class  of  which  the  plaintiff  was  one, 
ought  reasonably  to  have  been  anticipated. 
Tliis  is  the  rule  laid  down  by  this  court  In 
the  recent  case  of  Ouinn  t.  Delaware  &  At- 
lantic Telephone  Co.,  72  N.  J.  Law,  276,  62 
Ati.  412.  3  L.  R.  A.  (N.  S.)  088.  It  underlies 
the  decision  of  the  Supreme  Court  in  Van 
Winkle  V.  American  Steam  Boiler  Co.,  52 
N,  J.  Law,  240,  246,  19  Atl.  472,  and  the  de- 
cision of  the  Supreme  Court  of  Pennsylvania 
in  a  recent  decision  to  which  we  are  referred 
by  counsel  for  defendant  in  error,  Daltry  ▼. 
Media  Electric  Light,  Heat  &  Power  Co.,  208 
Pa.  403,  57  Atl.  833.  In  the  latter  case  the 
electric  company  was  held  liable  for  personal 
injuries  sustained  by  a  boy  while  playing 
upon  the  lawn  of  one  Darlington,  through 
coming  In  contact  with  a  live  electric  light 
wire  that  had  been  permitted  by  the  defend- 
ant to  remain  suspended  near  the  ground. 
The  court  said:  "Having  constructed  the 
line  across  the  lawn  to  the  house  in  proximi- 
ty to  the  carriage  way.  It  knew  that  children 
as  well  as  adults  might  frequent  the  way, 
and  hence  the  necessity  for  keeping  its  wires 
in  proi)er  condition  and  repair  to  avoid  dan- 
ger. It  must  be  presumed  that  the  company 
also  knew  what  the  evidence  disclosed  as  a 
fact  that  children  used  the  lawn  of  the 
premises  near  the  gateway,  and  in  the 
vicinity  of  the  wire,  as  well  as  the  street 
in  front  of  the  premises,  as  a  playground. 
Such  conditions  existed  for  a  sufficient  length 
of  time  to  warrant  the  Inference  of  notice 
to  the  company." 

The  present  case  is  devoid  of  evidence  to 
show  this  essential  element  of  defendant's 
responsibility.  The  plaintiff  himself  testi- 
fied that  he  had  never  played  in  the  alleyway 
before,  and  that  he  went  there  on  this  occa- 
sion to  get  the  stick  referred  to.  He  testi- 
fied that  he  had  previously  "been  through 
the  alley" — presumably  using  It  as  a  way  of 
passage — ^but  whether  on  more  than  one  occa- 
sion does  not  appear.  One  of  his  witnesses 
testified  that  he  (the  witness)  was  in  the 
habit  of  playing  upon  the  ice  back  of  the 
pumping  station,  but  not  In  the  alley,  did 
not  use  the  alley  as  a  way  of  passage^  and 
never  saw  any  other  boys  go  through  that 
way.  This  was  the  extent  of  the  testimony 
adduced  by  the  plaintiff  upon  this  point 
One  of  defendants'  witnesses  (a  boy)  testi- 
fied to  the  habit  of  children  with  respect 
to  playing  on  the  Ice  In  the  rear  of  the  pump- 
ing station,  and  that  the  children  did  not 
play  In  the  alleyway.  He  testified  to  hav- 
ing seen  boys  go  through  the  alleyway  to 
reach  the  playground  in  the  rear.  How 
often  this  was  observed  he  did  not  state. 
When  it  occurred  he  did  not  state;  nor  did 
his  testimony  include  mention  of  circum- 
stances tending  to  show  that  the  practice  was 
tither  frequent,  long  continued,  or  notorious. 
The  users  of  the  passageway  as  a  mode  of 
access  to  the  lots  in  the  rear  was  confined. 


so  far  as  appears,  to  flie  limited  times  when 
the  Ice  on  the  rear  lota  was  frozen  so  as  to 
afford  a  playground.  The  evidence  did  not 
go  to  the  extent  of  establishing  a  custom  on 
the  part  of  the  children  to  use  the  all^  as 
a  way  of  passage;  still  less  to  show  that  it 
was  used  so  frequently  as  to  cbarge  the 
defendants  with  notice.  Wbetber  the  de- 
fendants, if  notified  of  such  a  cnstomary 
user,  would  have  been  bound  as  reasonable 
men  to  anticipate  that  a  child  would.  In- 
stead of  using  the  alley  as  a  passage^  deviate 
from  the  path  and  turn  aside  for  the  pur- 
pose of  picking  up  an  object  from  the  ground 
(see  Haber  v.  Jenkins  Rubber  Co,  72  N.  J. 
Law,  171,  61  Atl.  382),  and  whethw  defeid- 
ants  would  be  held  to  a  duty  to  render  their 
ashes  harmless  to  one  using  them  as  a 
place  for  play  (Friedman  v.  Snare  &  Triest 
Co.,  71  N.  J.  Law,  605,  61  Atl.  400,  70  U 
R.  A.  147,  108  Am,  St  Rep.  764,  are  ques- 
tions that  we  need  not  discuss. 

The  Judgment  under  review  should  be  re- 
versed, and  a  venire  de  novo  awarded. 


SPEBR  V.  EIRIB  B.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jn^y. 

March  4.  1907.) 

Railboadb  — BiOHT  or  Wat  — Faxm  Cboss- 

IHO. 

In  a  conveyance  of  land  to  a  railroad  com- 
pany, the  grantee  agreed  to  make  and  maintain 
the  necessary  fences  on  both  sides  of  thetnct 
conveyed,  and  to  provide  the  grantor  with  a 
suitable  and  convenient  road  crossing.  At  tiw 
time  of  the  conveyance,  the  land  was  faim 
land,  and  the  road  crossing  connected  the  poi^ 
tlons  of  the  farm  severed  by  the  railroad. 
Fences  were  bnilt  with  sliding  bars  at  the  road 
crossing,  and  both  parties  acquiesced  in  thia 
arrangement  for  many  years.  Held,  that  tlie 
crossing  was  a  farm  croesing  only. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  SS  306-314.] 

Hendrlckson,  Reed,  Trenchard,  Bc^ert,  Vred- 
enbnrgh,  and  Gray,  JJ.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  Court  of  Chancery. 

Bill  by  Abram  Speer  against  the  Erie 
Railroad  (Company.  Decree  for  complainant 
(62  Atl.  043),  and  defendant  appeals.  Re- 
versed and  remitted. 

Cortland  Parker  and  Richard  Wayne  Park- 
er, for  appellant  Halsey  M.  Barrett,  for  re- 
spondent 

SWAYZH,  J.  In  accordance  with  the  de- 
cree made  pursuant  to  the  opinion  of  this 
court  (68  N.  J.  Eq.  615,  60  Atl.  197),  the  com- 
plainant has  elected  to  submit  the  question 
of  damages  to  the  Court  of  Chancery,  and 
the  case  had  been  heard  in  that  aspect  The 
vice  chancellor  found  that  the  complainant 
liad  sustained  damage,  by  reason  of  the  de- 
struction of  bis  crossing,  to  the  amount  of 
$3,000.  The  defendant  complains  of  the 
amount  of  this  award.  The  correctness  of 
the  vice  chancellor's  judgmMit  dq^tenda  upon 
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the  character  of  the  crossing  to  which  the 
complainant  was  entitled.  The  vice  chancel- 
lor held  that,  If  It  had  been  a  mere  farm 
or  agricultural  crossing,  $500  would  be  ade- 
quate compensation  for  Its  destruction;  that 
it  was,  howerer,  a  crossing  which  the  com- 
plainant would  have  the  right  to  use  to  con- 
nect two  public  streets  which  he  might  dedi- 
cate, one  en  either  side  of  the  railroad,  thus 
affording  access  from  the  present  piibllc  high- 
way to  the  complainant's  land,  which  might 
thus  be  developed  for  Tilla  sites.  The  rice 
chancellor  recognized  the  difficulty  in  this 
method  of  development  which  was  presented 
by  the  decision  of  this  court  In  Marino  t. 
Central  Railroad  Company,  69  M.  J.  Law,  628, 
56  Atl.  S06.  In  hia  view,  it  was  practicable 
for  the  complainant  to  escape  the  effect  of 
that  decision  by  giving  to  each  purchasor 
of  a  lot  a  right  of  way  along  the  whole 
course  of  the  roads  to  be  opened,  or  by  divid- 
ing the  land,  over  which  the  roads  might  be 
laid  out  on  either  side  of  the  railway,  Into 
as  many  undivided  shares  as  there  were  lots, 
and  granting  one  of  these  shares  with  each 
lot.  so  that  the  grantee  would  own  in  fee 
simple  cm  both  aides  of  the  railway.  The 
legality  of  such  a  method  of  development 
depends  upon  the  extent  of  the  complainant's 
right  of  crossing.  This  right  was  reserved  in 
a  grant  by  the  complainant's  ancestor  at  a 
time  when  the  land  was  used  only  for  farm- 
ing purposes.  The  terms  In  which  the  right 
was  reserved  In  the  deed  are  as  follows: 
♦The  party  of  the  second  part  [the  railroad 
company]  doth  for  Itself  and  its  successors, 
a^n'ee  to  make  and  maintain  the  necessary 
fences  on  both  sides  of  said  tract  of  land, 
which  shall  be  built  before  the  work  of  grad- 
ing on  said  tract  la  commenced,  and  shall 
provide  the  party  of  the  first  part  with  a 
suitable  and  convenient  road  crossing  across 
the  track  of  said  railway  where  the  party 
of  the  first  part  may  direct"  In  accordance 
with  this  reservation,  the  railroad  company 
built  the  fences  and  put  sliding  bars  at  the 
point  where  there  had  been  an  old  wagon 
road,  a  crossing  was  coastmcted  which  seems 
to  .have  been  not  more  tlian  12  feet  in  width, 
and  this  was  treated  by  the  complainant  and 
his  predecessor  in  title  aa  a  compliance  with 
the  terms  of  the  deed  up  to  the  time  of  the 
lestructlon  of  the  crossing  by  the  enforced 
elevation  of  the  company's  tracks. 

It  was  well  said  by  Sir  Gteorge  Jessell,  la 
Dannon  t.  Villan,  L.  R.  8  Ch.  Dlv.  416,  47 
Lf.  J.  Ch.  G97,  at  page  699:  "Aa  I  nnder- 
»tand  it.  tlie  grant  of  a  right  of  way,  per  se, 
ind  nothing  else,  may  be  a  right  of  footway, 
>r  it  may  be  a  general  right  of  way;  that  is, 
I  right  of  way  not  only  for  people  on  foot, 
>ut  for  people  on  horseback,  or  people  In 
■arts,  carriages,  and  other  vehicles.  Which 
t  Is,  is  a  question  of  construction  of  the 
prant,  and  that  construction  will  of  course 
lepend  on  the  circumstances  surrounding  the 
'xecutlon  of  the  instrument,  so  to  say.  Now, 
>ne  of  those  circumstances,  and  a  very  ma- 
«)A.— 65 


terial  circumstance,  is  the  nature  of  the  locus 
in  quo  0T»  which  the  right  of  way  is  grant- 
ed." Other  cases  are  cited  in  Jones  on  Ease- 
ments, §{  385,  889,  and  the  principle  has  been 
recognized  by  this  court  in  Cooper  v.  Louan- 
steln,  37  N.  J.  Eq.  284,  at  page  301.  We  held, 
when  the  case  was  here  before,  that  the 
crossing  Involved  was  a  mere  wagon  way 
connecting  portions  of  the  complainant's 
land.  It  was  not  then  necessary  to  decide 
as  to  the  extent  to  which  this  wagon  way 
might  be  used.  Upon  a  consideration  of  that 
question,  we  think  the  facts  of  the  case  show 
that  It  was  intended  to  reserve  nothing  more 
than  a  farm  crossing,  as  the  vice  chancellor 
originally  held.  64  N.  X  Eq.  601,  at  page  602, 
54  Atl.  539.  The  use  of  the  land  at  that 
time  was  for  pasture,  and  there  seems  to 
have  been  no  present  likelihood  of  a  develop- 
ment for  villa  sites;  nor  was  there  any  such 
development  for  30  years  thereafter.  Neither 
terminus  of  the  crossing  was  In  a  publle 
street  The  width  was  but  12  feet— the  width 
of  a  mere  lane — not  suggesting  at  all  a  street 
for  pnblic  travel.  The  deed  required  the  com- 
pany to  maintain  fences,  undoubtedly  to  pre* 
vent  the  landowner's  cattle  from  straying  up- 
on the  railroad  tracks.  To  make  this  pur- 
pose effective,  and  to  make  the  fences  of  any 
value  to  ^ther  party,  it  was  necessary  that 
they  should  be  continuous,  and  this  conti- 
nuity was  secured  by  providing  sliding  bars. 
Aa  late  as  1900,  the  complainant  regarded  the 
land  as  pasture  land,  and  desired  the  rail- 
road company  to  repair  the  fence,  as  he 
wanted  to  turn  his  cattle  into  pasture,  add- 
ing:   "As  it  is  now,  It  is  not  safe." 

We  do  not  think  It  necessary  to  decide  the 
question  suggested  by  the  vice  chancellor  as 
to  the  right  of  a  landowner  to  maintain  gates 
which  obstruct  a  private  way.  That  broad 
question  is  not  now  before  us.  The  obstruc- 
tion by  bars  was  acquiesced  in  for  years, 
and  was  necessary  to  make  effective  the  per- 
formance of  the  covenant  to  fence.  The  pro- 
vision to  this  effect  In  the  deed  seema  to  tiave 
been  originally  intended  for  the  benefit 
of  the  landowner.  With  changing  circum- 
stances, it  may  have  come  to  be  more  for  the 
benefit  of  the  railroad  company.  However 
that  may  be,  the  very  fact  that  the  parties 
agreed  upon  such  an  obstruction  seems  to  us 
conclusive  proof  that  they  did  not  Intend  tha:t 
this  crosalng  should  form  a  part  of  a  pnblic 
street,  or  rather  a  connecting  link  between 
two  pnblic  streets.  To  use  it  in  such  a  way, 
would,  in  effect,  enable  the  complainant  to 
dedicate  for  a  public  street  land  of  the  rail- 
road company  over  which  he  had  a  mere 
wagon  way  Mmnecting  two  portions  of  his 
farm.  We  think,  therefore,  that  if  the,  com- 
plainant attempted  to  convey  undivided 
rights  In  public  streets  opened  by  him  on 
either  side  of  the  railroad,  for  the  purpose 
of  giving  his  grantees  an  undivided  right  In 
land  on  either  side,  so  that  they  might  have 
access  across  the  railroad  by  means  of  this 
wagon  way,  he  would  be  evading  the  spirit 
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The  case  differs  from  the  English  cases  cit- 
ed by  the  Tlce  chancellor:  Newcomben  v. 
Colson,  L.  B.  6  Oh.  DIt.  133,  138;  United 
Land  Clompany  t.  Great  Eastern  Railroad 
Company,  L.  R.  10  Chancery  Appeals,  686, 
44  L.  J.  Ch.  686.  In  the  former  case,  the 
right  of  way  began  at  a  common  highway, 
and  there  was  a  provision  that,  in  case  the 
allottees  should  "street  out"  the  way,  the 
same  should  remain  11  yards  wide.  These 
facts  make  a  very  different  case  from  the 
present,  where  each  terminus  of  the  way  was 
In  a  field,  and  the  way  Itself  was  but  12 
feet  wide,  Inclosed  by  fences.  In  United 
Land  Company  t.  Oreat  Eastern  By.  Co., 
James,  L.  X,  In  the  Court  of  Appeal,  relied 
upon  a  special  clause  In  the  railway  com- 
pany's act,  that  the  land  should  not  be  talc- 
en  without  the  consent  of  the  CommiBsioners 
of  the  Woods  and  Forests,  and  that  the  rail- 
road company  should  make  and  maintain 
such  accommodation  and  communication  as 
the  Commissioners  should  require.  He  said 
very  properly  that  It  was  impoesibie  to  say 
that  that  clause  In  the  act  was  restricted  to 
such  communications  as  were  necessary  to  the 
then  present  state  of  the  land.  In  the  present 
case,  the  agreement  in  the  deed  and  the  con- 
duct of  the  parties  was  such  as  to  negative 
any  anticipated  use  of  the  crossing  for  a  pub- 
lic way. 

We  think,  therefore,  that  the  vice  chancel- 
lor awarded  damages  upon  an  erroneous  prin- 
ciple, and  the  decree  must  be  reversed.  It 
is  difficult  to  determine  exactly  what  com- 
pensation should  be  awarded  for  the  destruc- 
tion of  this  crossing  considered  as  a  farm 
crossing  only.  The  witnesses  vary  consider- 
ably In  their  estimate.  The  vice  chancel- 
lor had  the  advantage  of  seeing  them,  and 
we  think  his  estimate  of  $600  for  the  destruc- 
tion of  the  crossing,  viewed  as  a  farm  cross- 
ing, is  a  proper  award. 

The  decree  should  be  reversed,  and  the  rec- 
ord remitted  to  the  Court  of  Chancery,  in 
order  that  a  decree  may  be  entered  for  the 
sum  of  1600. 

HENDRICKSON,  BEED,  TBBNCHARD, 
BOGEBT,  VBBDENBUBGH,  and  GRAY, 
JJ.,  dissent. 


POST  V.  HAGAN  et  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1907.) 

1.  Deeds  —  Evidence  —  Validiit  —  Bttbder 
ow  Proof. 

If  a  <Aild,  upon  whom  a  parent  by  rea- 
son of  advanced  years  or  inflnnity  has  in  fact 
come  to  be  dependent,  accepts  from  such  de- 
pendent parent  a  voluntary  conveyance  of  all 
of  his  or  her  estate,  a  court  of  equity,  moved 
by  the  apparent  improvidence  of  such  gift,  will 


that  the  donor  in  Tn«Hnp  guch  conveyance  liad 
the   t>enefit   of   proper    indejwndent   advice. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  {  689.] 

2.  Sahe— Undue  Influence. 

"Proper  independent  advice,"  in  this  con- 
nection, means  that  the  donor  had  tlie  prelim- 
inary benefit  of  conferring  fully  and  privately 
upon  Uie  subject  of  hia  mtended  gift  with  a 
person  who  was  not  only  competent  to  inform 
aim  correctly  as  to  its  legal  effect,  bnt  who 
was  furthermore  so  disassociated  from  the  in- 
terests of  the  donee  as  to  l>e  in  a  position  to 
advise  with  the  donor  impartially  and  confiden- 
tially as  to  the  consequences  to  himself  of  his 
proposed  lienefaction. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  If  191,  182.f 

8.  Saio:. 

The  cases  of  Haydodc  v.  Haydock's  ESx'rs, 
34  N.  J.  Eq.  570,  88  Am.  Rep.  385,  and  Slack 
V.  Bees,  59  AU.  466,  66  N.  J.  Eq.  447,  69  L. 
B.  A.  393,  disthiguished,  and  the  latter  case 
applied. 
(Sjiiabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Action  by  Henry  Post  against  Sadie  Hagan 
and  others.  From  a  Judgment  in  favor  of 
defendants  (61  Atl.  66Q,  plabitlff  appeals. 
Beversed,  with  directions. 

James  A.  Ctordon,  for  appellant  Charles 
O.  Black  and  William  T.  Hoffman,  for  re- 
spondents. 

GARRISON,  J.  To  the  facts  foond.  and 
found  correctly  as  we  thinlc,  by  the  learned 
vice  chancellor  (61  Atl.  560),  he  applied  the 
rule  as  to  nndne  influence  laid  down  In  Hay- 
dock  V.  Haydock's  Ez'rs,  34  N.  J.  Eq.  670,  38 
Am.  Rep.  385;  whereas.  In  our  i^lnlon  he 
should  have  applied  the  rule  as  to  independ- 
ent advice  laid  down  in  this  court  in  Slack 
V.  Bees,  66  N.  J.  Eq.  447,  69  AtL  466,  68  L. 
B.  A.  393. 

Both  cases  were  decided  by  this  conrt.  and 
the  essential  difference  I>etween  them  is  that 
the  rule  of  Slack  v.  Rees  has  spedflc  appli- 
cation to  cases  in  which  the  gift  If  valid, 
has  the  effect  of  stripping  the  donor  of  all  or 
practically  all  in  his  property;  whereas,  the 
rule  followed  in  Haydock  v.  Haydock  applies 
generally  to  gifts  that  bear  no  snch  relation 
to  the  donor's  entire  estate. 

Slack  V.  Rees  goes  further  than  Haydock  t. 
Haydock,  to  jnst  the  extent  required  liy  tbis 
additional  circumstance  that  marks  the  dis- 
tinction between  them. 

This  distinguished  circumstance,  namely, 
that  a  person  already  aged  or  infirm  or  oth- 
erwise dependent  should  give  to  the  one  np- 
on  whom  he  thus  depends  practically  his 
whole  living  beyond  recall,  and  at  the  very 
time  when  apparently  he  had  most  need  to 
retain  It,  raises  in  the  mind  of  a  chancellor 
the  presumption  that  the  donor  may  not  have 
appreciated  the  irrevocable  character  of  bis 
act,  or  that  he  did  not  foresee  its  legal  con- 
sequences to  himself.    This  presmnptloii  ot 
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apparent  Improrldence  gives  rise  to  tbe  spe- 
cial rule  followed  In  Slack  t.  Rees,  which 
may  be  called  the  rule  of  Independent  adylce. 
By  force  of  this  rule,  if  a  person  upon  whom 
another  has  in  fact  come  to  be  d^endoit  ac- 
cepts a  gift  from  such  dependent  person  of 
ill  of  his  or  her  estate,  a  court  of  equity, 
BOTed  by  the  apparent  improvidence  of  such 
j;ift,  casts  upon  the  donee  the  burden  of 
ibowlng  that  the  donor  had  the  benefit  of 
proper  Independent  advice.  "Proper  inde- 
lendent  advice,"  in  this  connection,  means 
showing  that  the  donor  bad  the  benefit  of 
inferring  fully  and  privately  upon  the  sub- 
lect  of  his  Intended  gift  with  a  person  who 
ivas  not  only  competent  to  inform  him  cor- 
rectly as  to  its  legal  ^ect,  but  who  was  fnr- 
±ermore  so  disassociated  from  the  interests 
)f  the  donee  as  to  be  in  a  position  to  advise 
^th  the  donor  impartially  and  confidently  as 
:o  the  consequences  to  htmself  of  his  pro- 
losed  benefaction. 

The  practical  distinction  between  this  rule, 
md  that  applied  by  the  learned  vice  chan- 
Kllor  in  the  present  case,  is  so  clearly  point- 
id  out  by  Chief  Justice  Gummere,  in  Black 
r.  Rees,  that  I  cannot  do  better  than  cite 
lere  a  pertinent  extract  from  the  opinion  de- 
livered by  him  in  that  case,  the  essential 
Facts  of  which,  by  the  way,  were  exactly 
:hose  of  the  case  now  before  us :  "The  nor- 
nal  relation  of  parent  and  child,  as  It  had 
!xisted  in  earlier  years,  had  been  reversed, 
ind  the  daughter  had  come  to  be  the  guard- 
an  of  the  ftttber.  In  this  situation  the  law 
jresumes  that  a  gift  made  by  the  parent  to 
■he  child  is  the  product  of  undue  influence, 
md  casts  upon  the  latter  the  burden  of  prov- 
ng  the  contrary.  A  decision  upon  this  point 
n  the  case,  however,  is  rendered  unnecessa- 
■7,  as  we  conclude  that  the  conveyance  must 
le  set  aside,  because,  In  making  it,  the  donor 
lid  not  have  the  benefit  of  competent  and 
ndependent  advice  as  to  Its  effect" 

"That  the  absence  of  such  advice  will  in- 
ralldate  a  deed  of  gift,  which  contains  no 
power  of  revocation,  where  a  relation  of 
rrust  and  confidence  exists  between  the  donor 
md  donee,  is  not  denied,  and,  indeed,  it  was 
w  held  by  the  vice  chancellor.  He  seems  to 
liave  considered,  however,  that  such  relation- 
ship was  not  shown,  unless  It  was  made  to 
ippear  that  the  donee  occupied  such  a  domi- 
lant  position  toward  the  donor  as  to  raise  a 
jresumption  that  the  latter  was  without  pow- 
}r  to  assart  his  will  in  opposition  to  that 
>f  the  donee.  But  this  is  not  the  situation. 
The  rule  has  a  much  broader  sweep.  Its 
purpose  Is,  not  so  much  to  afford  protection 
:o  the  donor  against  the  consequences  of  un- 
!ue  influence  exercised  over  bim  by  the  donee, 
IS  it  Is  to  afford  him  protection  against  the 
Tonsequences  of  voluntary  action  on  his  part, 
nduced  by  the  existoice  of  the  relationship 
)etween  them,  the  effect  of  which,  upon  his 
}\vn  interests,  he  may  only  partially  onder- 
itand  or  appreciate."    In  an  earlier  part  of 


the  opinion,  the  essential  facts  referred  to 
were  thus  stated:  "On  the  day  before  his 
death,  he  [the  father]  executed  a  deed  to  his 
daughter,  conv^Ing  to  her  two  houses  and 
lots  in  the  city  of  Trenton.  He  owned  no 
other  real  estate,  and  his  personal  property 
was  InsufiSclcnt  for  the  payment  of  his  debts." 

That  the  facts  of  the  present  case  bring  it 
within  the  rule  of  Slack  v.  Rees,  both  as  to 
the  relationship  of  the  parties,  and  the  ne- 
cessity of  independent  advice,  api>ears  fully 
from  the  conclusions  of  the  vice  chancellor. 
That  the  Improvidence  of  the  gift  was  ap- 
parent, even  to  the  recipient  of  it,  appears 
In  certain  testimony  given  by  the  donee  and 
not  cited  by  the  vice  chancellor.  I  refer  to 
the  answer  given  by  the  donee  to  a  question 
put  to  her  by  the  vice  chancellor  after  the 
witness  had  testified  that  her  mother  had  told 
her  to  get  the  deeds  recorded,  but  that  she 
had  not  done  so.  The  questlpn  was  why  she 
had  not  done  so,  to  which  her  answer  was: 
"Because  I  have  heart  trouble,  and  I  never 
expected  my  mother  to  die,  and.  If  I  should 
die  before  my  mother,  my  children  would 
have  It  (the  property),  and  what  would  my 
mother  have  had?  She  would  not  have  had 
anything."  This  naive  answer  discloses  at 
once  the  precise  situation  to  which  the  rule 
of  Slack  V.  Rees  applies,  as  well  as  the  rea- 
son for  the  rule  and  the  necessity  for  its  ap- 
plication. 

That  the  donor  in  the  present  case  ought 
to  have  had  independent  advice  must  be  tak- 
en to  be  entirely  established.  That  she  did 
not  have  It  is  also  clearly  shown.  Judge 
Paxton,  the  lawyer  who  drew  the  deeds  and 
took  the  donor's  acknowledgments,  was  em- 
ployed for  that  purpose  by'  the  donee,  and 
appeared  for  her  in  the  court  below.  She 
called  upon  blm  with  the  old  deeds,  from 
which  be  was  Instructed  to  draw  two  new 
deeds  in  all  respects  similar  to  the  old  ones, 
saving  as  to  the  names  of  grantor  and  gran- 
tee, and,  when  he  had  the  deeds  ready,  he 
was  to  attend  upon  the  donor  and  have  them 
executed.  His  instructions  were  both  lim- 
ited and  explicit  These  Instructions  he  car- 
ried out  He  was  in  no  sense  the  adviser  of 
the  donor,  and  at  no  time  acted  In  that  ca- 
pacity. His  only  remark  to  the  donor,  as  I 
recall  It  was  that  cited  by  the  vice  chancel- 
lor, vlx.,  that  be  reminded  her  that  she  had 
a  son.  The  consequences  to  the  donor's  son 
of  the  disposition  she  was  making  of  her 
property,  and  her  repeated  expressions  of  a 
desire  to  provide  for  him  or  bis  family,  are 
not  material  in  the  present  aspect  of  the  case, 
save  as  they  throw  light  upon  the  donor's 
lack  of  knowledge  and  her  need  of  advice. 
It  may  be  true,  as  the  vice  chancellor  sus- 
pects, that,  if  she  had  known  of  such  a  thing 
as  a  spendthrift  trust  she  would  have  made 
such  a  disposition  of  part  of  her  estate.  It 
is  equally  probable  that  If  she  had  under- 
stood the  doctrine  of  precatory  words,  she 
might  hare  impressed  such  a  trust  In  favor 
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However  well  founded  In  the  testimony  tbese 
surmises  as  to  the  donor's  Intentions  or  de- 
sires may  be,  they  do  no  more  than  empha- 
size ber  need  of  counsel,  not  with  respect  to 
the  protection  of  her  son,  but  of  herself.  The 
fundamental  error  of  fhe  learned  vice  chan- 
cellor, as  to  the  rule  to  be  applied  by  him  to 
such  a  case,  appears  from  the  concluding 
words  of  bis  opinion.  In  which,  in  summariz- 
ing the  case  before  blm,  he  says:  "We  are 
not  inquiring  whether,  if  Mrs.  Telfer  bad 
been  properly  advised,  she  would  have  made 
these  conveyances.  The  sole  question  is: 
Did  Mrs.  Telfer  act  voluntarily  and  intelli- 
gently In  making  these  conveyances,  or  were 
they  obtained  from  her  by  fraud  or  undue 
Influence?"  This  is  priscisely  the  error  point- 
ed out  in  Slack  v.  Bees  in  the  citation  above 
quoted. 

For  the  reasons  there  stated,  the  question 
considered  by  the  vice  chancellor  as  the  sole 
question  was  not  the  question  upon  which 
the  case  turned,  while  the  question  that  he 
did  not  consider  was  not  only  an  essential 
Inquiry  in  the  cause,  but,  under  Slacic  v. 
Bees,  was  absolutely  dispositive  of  It  in  fa- 
vor of  the  appellant 

The  decree  of  the  Court  of  Chancery  will 
be  reversed,  and  the  record  remitted,  with 
instructions  to  that  court  to  enter  a  decree 
setting  aside  the  conveyances  In  question. 


HIBBEBT  V.  HIBBGBT. 

(Court  of  Chancery  of  New  Jersey.    Feb.  23. 

1907.) 

1.  DivoBCB— JuBisDionon— Sepabais    Doia- 

OILE. 

Wliere  the  domicile  of  matrimony  is  in  a 
certain  state,  and  the  husband  deserts  the  wife, 
the  domicile  of  the  wife  continues  in  that  state 
until  she  has  acquired  one  elsewhere. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Diz. 
vol.  17,  Divorce,  |  217.] 

2.  DoinciLB— Pbesuicptior. 

The  law  will  not  presume  the  place  of 
birth  as  a  domicile,  based  upon  the  al>andon- 
ment  of  the  last  domicile,  without  the  inten- 
tion of  adopting  a  new  one,  unless  the  evidence 
clearly  eatablisbes  the  facts  on  which  that  pre- 
sumption is  based. 
8.  DivoBCE  —  Actions  —  Evidence  —  Sot- 

FICIENOT. 

In  an  action  for  divorce,  evidence  held  not 
to  show  an  alwndonmeat  by  the  complainant 
of  the  domicile  of  matrimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  |  397.] 

Bill  for  divorce  by  Phebe  H.  HIbbert 
against  Bobert  J.  Hibbert  On  exceptions  by 
complainant  to  report  of  master,  advising 
against  a  decree  of  divorce.  Decree  advised 
In  accordance  with  the  prayer  of  the  bllL 

n.  O.  Styron,  for  exceptant. 

LEAMING,  V.  C.  The  sole  question  for 
determination  Is  one  of  jurisdiction.    Com- 


continuously  since  their  marriage.  The  de- 
sertion is  fully  established  by  the  evidence. 
The  only  question  for  consideration  is  wheth- 
er or  not  complainant  maintained  her  domi- 
cile at  Atlantic  City  during  the  period  be- 
tween the  desertion  and  the  filing  of  the  bill. 
The  doubt  cast  upon  that  question  arises 
from  the  fact  that  during  the  period  named 
complainant,  being  without  means,  was  oblig- 
ed to  accept  employment  which  necessitated 
her  absence  from  this  state  during  almost  the 
entire  time.  Soon  after  the  desertion  she  sold 
most  of  her  household  goods  and  stored  the 
remainder  with  a  friend  In  Atlantic  City,  and 
accepted  employment  as  demonstrator.  At 
that  time  It  was  entirely  manifest  that  the 
desertion  of  her  husband  was  a  finality,  with 
no  reasonable  hope  of  bis  return.  Complain- 
ant's duties  as  demonstrator  were  almost 
wholly  out  of  this  state  and  were  chiefly  In 
Philadelphia,  New  York,  Washington,  Albany, 
Troy,  and  other  large  cities,  at  which  points 
she  would  demonstrate  for  ber  employers. 
While  demonstrating  In  New  York,  Brooklyn, 
and  Troy  she  spent  much  of  her  time  with  ber 
married  daughter  In  Easton,  New  York.  She 
seldom  returned  to  Atlantic  City,  but,  when 
there,  boarded  with  the  friend  with  whom  her 
goods  were  stored. 

The  domicile  of  matrimony  having  been 
In  Atlantic  City  and  the  husband  having 
there  abandoned  complainant  to  avoid  his 
matrimonial  obligations,  the  domicile  of  com- 
plainant continued  In  Atlantic  City  and  is 
still  there,  unless  a  new  domicile  has  been 
acquired  by  her  elsewhere.  Haddock  v.  Had- 
dock, 201  D.  S.  562,  570,  26  Sup.  Ct  525.  50 
U  B.  A.  867;  Watklnson  v.  Watklnson,  6S 
N.  J.  Eq.  632,  638,  60  Atl.  931,  69  L.  B.  A. 
897.  The  testimony  clearly  discloses  that 
complainant  has  not  acquired  a  new  domi- 
cile animo  et  facto.  Since  her  first  departure 
from  Atlantic  City,  she  has  not  made  for  her- 
self the  semblance  of  a  home  elsewhere,  and 
It  is  manifest  that  she  has  at  no  time  enter- 
tained any  fixed  purpose  to  do  so.  The  ut- 
most that  can  be  said  adverse  to  her  contlno- 
ed  domicile  at  Atlantic  City  is  that  she  may 
not  have  retained  a  fixed  purpose  to  return 
there  permanently.  I  think  a  fair  deduction 
from  the  testimony  Is  that  during  most  of 
the  period  of  ber  absence  from  Atlantic  City 
she  did  not  know  whether  It  would  ever 
be  possible  for  her  to  retnm  to  that  city  per- 
manently, but  that  she  wished  to  do  so  and 
only  remained  away  from  necessity.  Had  she 
definitely  abandoned  the  hope  or  expectation 
of  returning  to  Atlantic  City  as  her  home, 
and  continued  a  wanderer  with  no  new  domi- 
cile adopted  by  her  either  In  fact  or  Intent, 
then  ber  domicile  of  origin,  which  was  Dela- 
ware, might  have  become  her  legal  donUcUk 
Valentine  t.  Valentine,  61  N.  i.  Eq.  400,  4/08, 
48  Atl.  593.  But  the  testimony  will  not  flop- 
port  that  view.     Before  the  law  will  ar- 
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tlfldally  establish  tbe  place  of  blrtb  as  a 
domicile,  based  npon  the  abandonment  of  the 
last  domicile  without  the  Intentional  adoption 
of  a  new  one,  the  evidence  should  clearly  es- 
tablish the  facts  on  which  that  unusual  pre- 
sumption is  based.  I  do  not  think  that  the 
conclusion  can  be  properly  dra\«n  from  tbe 
evidence  that  complainant  has,  at  any  time, 
abandoned  her  Atlantic  City  domicile. 

I  win  advise  a  decree  In  accordance  witb 
tbe  prayer  of  tbe  bill. 


LEFFINGWELL  v.  KIERSTED  et  al.    HIO- 
GINSON  V.  SAME.    GLENNON  v.  BAitk. 

(Supreme   Court  of   New   Jersey.     March   IS, 
1007.) 

MUMOIFAI.  COBPOSATIONB— B^E  DSFABTintRZ 

— PsHsioif  Fond. 

A  lineman,  a  watchman,  and  a  veterinary 
surgeon,  who  are  members  oi  tbe  Newark  Paid 
Fire  Department,  are  entitled  to  membership  in 
the  corporate  association  organised  by  tbe  de- 
partment under  the  provision  of  the  statute 
of  1002  (P.  L.  1002,  p.  793),  for  the  purpose  of 
providing  and  maintaining  a  fund  to  pension 
firemen   and   their   families. 

(Syllabas  by  the  Court) 

Application  of  John  G.  Lefflngwell  for  rule 
to  show  cause  why  mandamus  should  not 
issue  against  Robert  Klersted  and  others, 
trustees  of  tbe  Newark  Paid  Fire  Depart- 
ment Pension  Fund,  and  by  Jotm  H.  Higgln- 
son  and  by  James  T.  Olennon  against  the 
some  parties.    Peremptory  writs  granted. 

Argued  November  term,  1006,  before 
FORT,  PITNBT,  and  REED,  JJ. 

McCarter  &  English,  for  relators.    H.  W. 

Flrancls,  for  respondents. 

REED,  J.  The  three  cases  raise  a  single 
question.  Each  of  the  relators  claim  a  right 
to  membership  in  an  association  organized 
as  the  Newark  Paid  Fire  Department  Pen- 
sion Fund.  The  association  was  organized 
under  the  provisions  of  an  act  concerning 
paid  flre  departments  in  cities  of  the  first 
class,  and  for  the  relief  of  members  thereof 
and  their  famillea  P.  L.  1002,  p.  703.  Un- 
der the  provisions  of  this  act,  tbe  Newark 
Fire  Department  organized  an  association, 
and  appointed  five  trustees  thereof.  These 
trustees  have  refused  to  organize  tbe  three 
relators  as  members  of  the  corporation,  and 
bare  dropped  their  names  from  the  roll. 
Tbe  writs  asked  for  are  to  restore  these  re- 
lators to  their  position  upon  tbe  roll  as  mem- 
bers of  tbe  corporation  entitled  to  tbe  bene- 
fits of  the  pension  fnnd.  The  allowance  of 
tbe  writs  is  resisted,  upon  the  groand  that 
tbese  persons  are  not  entitled  to  share  In 
the  benefit  fund.  The  insistence  is  that 
none  but  firemen  are  entitled  to  share  in 
tbe  fund,  and  "firemen"  are  defined  by  tbe 
defendants  to  be  those  men  belonging  to  tbe 
department  who  actually  engage  In  the  ex- 
tinguishment of  fires.  The  three  relators 
are  connected  witb  the  department  In  the 


following  manner:  LeflSngwell  is  a  line- 
man in  the  flre  department,  and  has  been 
such  since  1888.  There  are  four  linemen  in 
the  service  of  the  department  It  is  their 
duty  to  attend  to  tbe  telegraph  alarm  sys- 
tem of  the  department  at  all  times,  and  to 
be  ready  to  proceed  to  any  section  of  tbe 
clrcidt  to  repair  defects.  Glenuon,  another 
relator,  is  a  veterinary  surgeon  of  the  de- 
partment, and  has  been  such  since  1000.  All 
the  horses  of  the  department  are  In  his  per- 
sonal charge.  He  has  an  alarm  in  his  resi- 
dence, and  must  respond  to  such  alarms  and 
be  present  at  considerable  fires.  The  rela- 
tor Higgiuson  has  been  for  eight  years  night 
watchman,  to  watch  over  the  department 
headquarters  located  at  Halsey  and  Academy 
streets,  Newark.  Tbe  three  are  regularly 
appointed  members  of  the  flre  department 
The  art  of  1902  (P.  L.  1902,  p.  783),  in 
granting  the  power  to  organize  a  corpora- 
tion, declares  that  in  any  city  of  the  first 
class,  which  has  a  fully  paid  fire  depart- 
ment, it  shall  be  lawful  for  the  members 
of  such  department  to  associate  themselves 
together  as  a  corporation  for  the  purpose  of 
providing  and  maintaining  a  fund  to  pension 
firemen  and  their  families.  In  every  suc- 
ceeding section  of  the  act,  those  Interested 
In  the  association  are  referred  to  as  "mem- 
bers of  the  fire  department"  Thus,  in  the 
second  section.  It  is  provided  that,  if  two- 
thirds  of  the  delegates  selected  from  the  sev- 
eral flre  companies  to  attend  a  meeting  to 
consider  the  formation  of  a  corporation  shall 
adopt  a  resolution  to  that  effect,  they  stmll 
recommend  to  the  board  of  fire  commis- 
sioners four  "members  of  such  fire  depart- 
ment" as  trustees.  Section  3  provides  that 
the  pension  fnnd  shall  be  under  the  control 
of  the  board  of  trustees,  consisting  of  the 
chief  engineer  of  the  flre  department,  and 
"four  members  thereof."  Section  10,  par.  2. 
provides  that  the  pension  fund  shall  be  sus- 
tained by  fines,  penalties,  and  forfeitures 
seized  uiwn  and  collected  from  any  officer 
or  "member  of  such  fire  department,"  and, 
by  paragraph  3  of  the  same  section,  by  re- 
wards, fees,  gifts,  or  emoluments  paid  for 
extra  services  rendered  by  any  officer  or 
"member  of  such  fire  department"  Section 
11,  par.  2,  provides  that,  if  any  "member  of 
such  department"  shall  become  Incapacitated 
In  tbe  discharge  of  his  duties,  he  shall  be 
entitled  to  receive  a  pension.  Paragraph  3 
of  the  same  section  declares  that  any  "mem- 
ber of  such  department,"  who  shall  serve 
for  20  years  continuously  or  otherwise,  who 
shall  becomp  incapacitated  either  mentally 
or  physically,  from  illness  or  injury  incurred 
in  the  performance  of  his  duties  as  a  "mem- 
ber of  such  department,"  etc.,  shall  be  re- 
tired npon  a  pension.  Paragraphs  4  and  5 
provide  that  when  any  "member  of  such 
department"  shall  die,  having  served  a  lees 
period  than  5  years,,  his  widow  shall  receive 
a  pension,  and,  when  a  member  shall  have 
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a  penBlon,  lilf<  widow  shall  receive  a  pension. 
Paragraph  7  provides  that,  in  either  of  the 
above  cases.  If  such  member  leave  no  widow, 
then  certain  consequences  shall  follow.  In- 
deed, as  already  remarked.  In  each  section 
and  paragraph  of  the  act,  except  the  first 
section,  those  who  are  to  be  partlclpantB  In 
the  pension  scheme  are  mentioned  as  mem- 
bers of  the  fire  department  In  the  first  sec- 
tion, the  purpose  of  the  corporation  Is  men- 
tioned as  being  for  the  providing  and  main- 
taining of  a  fund  to  pension  firemen  and 
their  families.  The  meaning  of  the  word 
"firemen,"  in  that  section,  must  be  regarded 
as  synonymous  with  "members  of  the  fire 
department"  This  meaning  seems  to  be 
clear  from  the  repeated  use  of  the  latter 
expression,  not  only  in  the  body  of  the  act 
but  In  Its  title.  In  Wheeler  y.  Board  of 
Fire  Ck>mmlssloner8,  46  La.  Ann.  731,  16 
South.  179,  a  veterinary  surgeon  was  held 
to  be  an  officer  of  a  fire  department  In  Peo- 
ple V.  Ennis  (City  Ct  Brook.)  7  N.  Y.  Supp. 
630,  a  telegraph  operator  was  held  to  be  a 
member  of  the  force  for  extinguishing  fires, 
and  to  be  piotected  from  removal.  In  Peo- 
ple V.  Wurster,  35  N.  X.  Supp.  86,  89  Hun,  7, 
It  was  held  that  a  surgeon,  whose  duty  it 
was  to  attend  sick  members  and  to  attend 
fire  alarms,  was  a  member  of  the  fofce  for 
extinguishing  fires. 

It  is  again  Insisted,  on  the  part  of  the 
defendants  that  only  members  of  a  fire  com- 
pany are  included  among  the  Intended  bene- 
ficiaries. This  Insistence  is  put  upon  that 
section  In  the  act  which  provides  for  the 
selection  of  delegates  from  each  company 
to  attend  a  meeting  to  determine  whether  a 
corporation  shall  be  formed,  and,  if  so,  to 
recommend  trustees.  This  provision,  bow- 
ever,  Is  merely  a  scheme  for  the  creation  of 
a  corporation.  It  Is  not  significant  In  fixing 
the  class  of  persons  who  are  to  be  pensioners 
under  the  scheme.  If  membership  of  a  com- 
pany Is  to  be  the  test  by  which  membership 
of  the  class  Is  to  be  determined,  such  a  test 
might  exclude  the  cblef  engineer,  or  his  as- 
sistants, and  might  Include  a  surgeon  at- 
tached to  a  particular  company.  So,  also, 
the  test  sought  to  be  applied,  which  limits 
the  class  to  those  engaged  In  a  physical 
struggle  with  fiames,  and  who  so  encounter 
exceptional  dangers  In  the  service  of  the 
department  Is  one  not  easily  applied.  The 
driver  who  puts  his  engine  In  position,  and 
the  engineer  who  operates  It  as  a  rule  do 
not  encounter  such  special  dangers  as  men- 
ace the  actual  fire  fighters.  Indeed,  there 
seems  no  reason  to  be  drawn  from  the  lan- 
guage of  the  statute  In  which  the  class  of 
beneficiaries  can  be  held  to  be  more  restricted 
than  a  class  composed  of  all  members  of  the 
fire  department  and  that  these  relators  are 


which  In  any  way  controls  or  even  assists 
in  the  construction  of  the  present  statute. 
In  that  casd,  the  plaintiff  brought  an  action 
to  recover  a  pension  which  she  claimed  was 
due  to  her  upon  the  death  of  her  husband 
from  an  injury  received  while  serving  as  a 
boseman  In  the  fire  department  of  Jersey 
City.  The  deceased  was  permanently  em- 
ployed in  the  fire  department  and  was  killed 
by  a  fall  from  a  trolley  car  while  on  his  way 
home  to  supper.  It  was  held  that  his  widow 
had  no  right  of  action.  The  widow  in  that 
case  claimed  a  pension  by  force  of  the  terms 
of  the  act  of  1897  (P.  L.  1897,  p.  263).  This 
act  provides  that  If  any  officer  or  man  per- 
manently employed  In  any  fire  department 
shall  be  fatally  injured  while  in  performance 
of,  or  attonpting  to  discharge,  his  dnties. 
hl8  widow  shall  be  allowed  a  pension.  The 
question  was  not  whether  he  was  a  member 
of  the  fire  department,  and,  as  such  member, 
he,  by  his  death,  conferred  npon  his  widow 
a  right  to  0  pension;  but  the  query  was 
whether  his  death  occurred  in  circumstances 
which,  by  tho  statute,  gave  a  right  to  a  pen- 
sion. The  question  was  whether,  his  death 
occurring  by  reason  of  a  fall  from  a  trolly 
car  while  going  to  his  home,  he  was  fatally 
Injured,  In  the  statutory  sense,  In  the  dis- 
charge of  hiR  duties  as  an  employ^  of  the 
fire  department  It  was  held  that  the  lan- 
guage of  section  2  was  ambiguous,  and  ml^fht 
mean,  either  that  the  deceased  must  have 
been  engaged  in  extinguishing  a  fire,  or  it 
might  mean  that  the  deceased  might  have 
been  engaged  In  one  of  the  regular  datles 
prescribed  by  the  rules  of  the  fire  depart- 
ment Including  bis  visit  to  and  from  home 
for  meals  during  the  hours  fixed  for  that 
purpose.  In  view  of  this  equivocal  lansnage 
contained  In  section  2,  the  court  invoked  the 
language  of  section  1,  to  the  efTect  that  it 
should  be  lawful  for  a  municipal  board  hav- 
ing charge  of  fire  departments  to  relieve  from 
service  any  officer  or  man  permanently  em- 
ployed, whose  duties  required  active  service 
in  the  extinguishment  of  fires,  who  shall 
have  become  incapacitated  either  mentally  or 
physically  from  the  performance  of  such  du- 
ties, when  such  Incapacity  shall  be  the  re- 
sult of  Injuries  received  or  sickness  contract- 
ed In  the  discharge  of,  or  attempting  to  dis- 
charge, such  duties.  It  was  provided  that  a 
person  so  disabled  was  to  have  the  same  pen- 
sion as  would  his  widow  under  the  second 
section  In  case  he  was  killed.  It  was  held 
that  this  section,  read  In  connection  with 
section  2,  exhibited  an  Intention  that  dis- 
ability or  death  should  occur  in  active  serv- 
ice in  the  extinguishment  of  fires. 

It  Is  perceived  that  the  structure  of  tite 
statute  thus  construed  differs  from  the  stat- 
ute now  under  consideration,  In  the  Import- 
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to  membership  la  dependent  on  this  class  of 
■ervlce. 

We  are  of  tbe  opinion  that  the  relators 
are  each  entitled  to  peremptory  writ  In 
case  the  defendants  desire  to  review  this 
order  of  the  court,  we  will  put  tbe  record 
in  a  shape  to  permit  a  writ  of  error  to  be 
taken. 


CRAKBUCE  r.  DELAWARE,  Ii.  &  W.  R.  CO. 

(CSonrt  of  Erroni  and  Appeals  of  New  Jersey. 
March  4. 1907.) 

1.  Raxlboads— INJUBT  TO  Pkbsou  on  Tbaoe 

— CONTBIBCTOBT  NBGLIGENCE. 

Plaintiff,  a  boj  of  17.  while  crossing  a 
switch  track  in  the  railroad  yard  of  the  de- 
fendant, was  struck  by  a  freight  car  tliat  was 
maVlng  a  flying  drill  from  a  switch  50  feet 
away.  .Plaintiff  saw  the  engine  before  it  reached 
tbe  switch,  and  watched  it  until  the  switch 
was  passed,  and  then  inferred,  from  the  fact 
that  &e  engine  was  on  the  track  furthest  from 
liim,  that  be  could  safely  crosa  the  intervening 
tracks,  and  hence  made  no  observation  to  ascer- 
tain the  safety  of  so  doing.  If  he  had  looked, 
he  wonid  have  seen  the  car  that  struck  him. 

HM,  that  the  plaintiff's  failure  to  make  any 
observation  as  to  the  safety  of  tbe  track  he 
was  about  to  cross  was  negligence,  which  was 
not  cured  by  the  inference  he  drew  from  seeing 
the  engine  on  another  track. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  Sf  1297-1310.] 

2.  Sauk. 

A  boy  of  17,  who  apprehends  the  dangerous 
character  of  a  railroad  yard,  and  recognized 
his  duty  to  Mifeguard  iiimself  in  crossing  it, 
will  be  held  to  have  contributed  to  an  accident 
due  in  part  to  his  negligent  performance  of 
the  duty  thus  recognized  by  him. 

[Ed.  Note.— For  cases  in  .point,  see  Cent  Die 
Tol.  41,  Railroads.  §$  1297-1310.] 

(Syllabas  by  tbe  Conrt) 

Error  to  Circuit  Court,  Hudson  County. 

Action  by  Richard  V.  Cranbuck  against 
the  Delaware,  Lackawanna  &  Western  Rail- 
road Company.  Judgment  for  plalntlfT,  and 
defendant  brings  error.    Reversed. 

Bedle,  Edwards  &  Holmes,  for  plaintUt 
In  error.  Vredenburgb,  Wall  &  Van  Winkle, 
for  defendant  in  error. 

QARRISON,  J.  Tbe  plaintiff,  while  crosBr 
ing  a  switch  track  of  the  defendant  in  Ita 
yard  at  Passaic,  was  struck  by  a  freight  car 
that  bad  been  "shunted"  onto  such  track  In 
tbe  course  of  a  process  known  as  "a  flying 
drill,"  which  is  accomplished  by  nnoonpling 
tbe  car  from  tbe  locomotive  from  which  it 
has  acquired  its  momentum  and  turning  the 
switch  after  the  locomotive  has  passed  over 
It,  but  before  the  car  has  reached  it  therd)y 
diverting  the  car  alone  onto  the  switch 
track.  Plaintiff  crossed  this  track  without 
making  any  observation  to  ascertain  whether 
It  was  safe  to  do  so,  and  was  struck  by  tbe 
car  wbicb  be  would  have  seen  If  be  bad 


Tbe  plaintiff  was  17  years  of  age,  and  fo 
nearly  two  years  had  been  employed,  firsi 
as  office  boy,  and  then  as  clerk,  at  a  mano 
facturlng  concern,  whose  works  inimediatel; 
adjoined  and  overlooked  the  premises  of  tb' 
railroad   company.    He    was   therefore   fa 
miliar  with  the  locality  and  its  uses.    Th< 
railroad  yard  at  this  point  was  occupied  bj 
several  tracks,  three  only  of  which  are  o: 
moment  in  the  present  case.    Tbe  order  oi 
these   tracks,    as    the   plaintiff    approacbec 
them,  was,  first,  a  switch  track  that  ran  in 
to  a  handkerchief  factory;  second,  anothei 
track  used  for  the  same  purpose  (this  wai 
the   track    upon    wblcb   tbe   plaintiff   wat 
struck);    and,  third,  a  side  track  connected 
with  the  two   first-menticmed  tracks  by   a 
movable  switch  some  50  feet  to  the  plaintiff's 
left    As  the  plaintiff  neared  the  first  switch 
track,  he  saw  a  locomotive  engine  to  his  left 
coming  on  the  side   track.    This   was   tbe 
track  furthest  from  him.    The  engine  had 
not   reached   the   switch,   and   tbe   plaintiff, 
without  crossing  the  first  track,  stood  watch- 
ing the  engine  "to  see  [to  use  his  own  words] 
whether  It  would  go  on  the  switch  nearest 
to  me  or  the  switch  furthest  from  me."    As 
a  matter  of  fact,  the  engine  passed  over  tbe 
switch  keeping  on  tbe  track  that  was  fur- 
thest from  the  plaintiff.    Tbe  plaintiff's  con- 
duct at  this  Juncture  is  best  stated  in  his 
own  words,  in  answer  to  certain  questions 
put  to  him  by  the  court  and  counsel: 

"By  tbe  Court:  Q.  You  told  us  that  you 
stopped  before  yon  crossed  tbe  first  track 
and  looked  out  for  an  engine?  A.  Yes,  sir. 
Q.  Did  you  see  an  engine?  A.  Yes,  sir.  Q. 
And  you  waited  for  it  to  go  by?  A.  Yes, 
sir. 

"Mr.  Wail:    To  go  by  tbe  switch,  he  said. 

"By  the  Court:  Q.  Yes,  to  go  by  the  switch. 
Then  did  you  go  across  the  first  track  as 
soon  as  the  engine  went  past  tbe  switch? 
A.  Yes.  Q.  Did  yon  walk  to  the  second 
track?    A.  Yes. 

"By  Mr.  Edwards:  Q.  Didn't  look  again? 
A.  No. 

"By  Mr.  Wall:  Q.  Where  were  you  on  the 
second  track  at  the  time  you  were  struck? 
A-  Just  stepping  off." 

In  other  places  in  his  testimony  the  plain- 
tiff said  that  he  did  not  cross  the  intervening 
tracks  until  he  saw  the  engine  pass  in  front 
of  him  on  the  furthest  track  and  saw  bis 
way  clear  to  cross.  This  discrepancy  is 
immaterial  as  in  either  case  the  fact  is  that 
the  plaintiff  crossed  tbe  two  tracks  nearest 
to  him  without  making  any  observation  as 
to  tbe  safety  of  so  doing.  If  he  bad  looked, 
be  would  have  seen  tbe  freight  car  coming 
on  the  second  ef  these  tracks. 

There  was  no  obstruction  to  his  view,  and 
nothing  that  imported  danger  to  distract  bis 
attention.    He  knew  wbicb  track  tbe  engine 


he  could  safely  cross  the  intenrenlng  tracks, 
and  hence  did  not  make  any  observation. 
This  was  negligence.  What  the  law  requires 
of  one  who  is  about  to  cross  a  steam  rail- 
road track  Is  observation,  not  Inference,  and 
observation  would  have  apprised  the  plaintiff 
of  a  danger  that  was  perfectly  patent  to  the 
sense  of  sight  Where  several  tracks  are  to 
be  crossed  in  succession,  the  duty  of  observa- 
tion Is  a  continuous  one  until  a  place  of 
safety  Is  reached.  Distracting  circumstances 
that  threaten  danger  may  modify  this  duty, 
and  obstructions  to  vision  may  render  it 
more  difficult  to  perform;  but  by  neither  of 
these  conditlcos  was  this  plaintiff  confront- 
ed. Under  these  circumstances,  his  failure 
to  look  before  crossing  the  track  on  which  he 
was  struck  was  of  the  very  essence  of  negli- 
gence. 

The  fact  that  the  plaintiff  was  a  minor 
does  not  militate  against  this  result  Al- 
though a  minor,  he  apprehended  the  danger- 
ous character  of  the  locality,  and  recognized 
bis  duty  to  safeguard  himself  In  crossing  it 
For  the  negligent  performance  of  the  duty 
thus  recognized  by  him,  he  is  amenable  to 
the  doctrine  of  contributory  negligence. 
There  is  a  substantial  difference  between  the 
failure  of  a  minor  to  apprehend  that  what 
he  is  about  to  do  is  dangerous,  and  bis  fail- 
ure to  use  those  faculties  which  he  knows 
will  Inform  him  whether  what  he  is  about 
to  do  is  safe.  The  former  Implies  a  certain 
maturity  of  Judgment  based  upon  experience; 
whereas,  the  latter  calls  only  for  the  use  of 
those  physical  senses  that  are  the  earliest 
to  develop. 

The  questions  argued  by  the  briefs,  touch- 
ing the  public  character  of  this  crossing  and 
the  law  of  Invitation,  are  not  in  the  case, 
under  the  view  that  we  take  of  It 

The  judgment  of  the  circuit  court  Is  re- 
versed. 


OODKIN  T.  BAILEY  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4. 1907.) 

Skt-Off  and  O0TJWTKB01.A.IM— Salb— Bbeach 

OP  CONTBACT. 

A  claim  for  damages  for  fallnre  to  deliver 
Koods  in  pursuano*  of  an  executory  contract  of 
sale  is  a  claim  for  unliquidated  damages,  and 
not  the  subject  of  set-off. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Diit. 
vol.  43,  Set-OS  and  Counterclaim,  S  Id.] 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  John  (rodkin  against  William 
F.  Bailey  and  others.  Judgment  for  plain- 
tiff.   Defendants  bring  error.    Affirmed. 

John  R.  Hardin,  for  plaintiffs  In  error.  Al- 
fred F.  Stevens,  for  def^idant  in  error. 


an  off-set  for  the  difference  in  price  paid  by 
them  for  lumber  wUch  the  plaintifE  bad 
failed  to  deliver.  At  the  trial  the  defendants 
offered  to  prove  a  failure  of  the  plalntifr  to 
deliver  lumber  under  a  contract  several  years 
before  the  sale  of  the  goods  for  which  the 
suit  was  brought  and  that  by  reason  of  this 
failure  the  defendants  were  obliged  to  go 
Into  the  market  vhere  the  prices  for  Inmber 
had  risen  and  purchase  other  Inmber  to  take 
its  place;  that  consequently  the  defendants 
were  entitled  to  compensation  for  the  loss 
sustained,  and  to  put  that  loss  in  as  an  off- 
set The  Chief  Justice  overruled  this  offer 
of  the  defendants  upon  the  ground  that  the 
act  providing  for  set-off  limits  the  rig;ht  to 
liquidated  damages.  It  is  the  propriety  ot 
this  ruling  that  is  now  before  us  for  review. 
Our  original  act  relating  to  tills  subject, 
passed  May  6,  1722  (Allinson,  66),  authorizes 
a  set-off  where  two  persons  dealing  together 
are  indebted  upon  bonds,  bills,  bargains, 
promises,  accounts,  or  the  like.  This  act 
antedates  the  English  act  of  2  (Jeorge  II. 
upon  the  same  subject,  which  was  limited  to 
cases  of  mutual  debts.  The  act  of  17212  re- 
mained substantially  unchanged  (except  that 
the  word  "contracts"  was  inserted,  and  the 
remedy  was  extended  to  suits  where  execu- 
tors and  administrators  were  parties,  and  a 
provision  was  made  as  to  the  off-set  of  a 
penal  sum)  until  1874.  Paterson's  Laws,  p. 
254;  Revision  1821,  p.  305;  Rev.  St  1846, 
p.  801.  In  1874  the  statute  was  revised  and 
the  present  form  adopted.  Revision  of  1877. 
p.  1096;  Gen.  St  p.  3109.  In  Its  present 
form  the  statute  provides  that  if  two  or  more 
persons  be  Indebted  to  each  other,  such 
debts  or  demands,  not  being  for  unliquidated 
damages,  may  be  set  off  against  each  other. 
Under  the  old  act  It  had  been  held  by  the 
Supreme  CJourt  in  Marshall  v.  Hann,  17  N.  J. 
Law,  425,  that  wherever  the  debt  was  so 
certain  that  Indebitatus  assumpsit  would  He 
it  might  be  set  off,  and  this  was  the  test 
which  had  been  adopted  by  the  King's  Bench 
in  Howlett  V.  Strickland,  Cowper,  66,  57. 
The  English  statute,  however,  relating  to 
mutual  debts,  was  not  as  broad  as  our  stat- 
ute, and  the  word  "debts"  was  evidently  used 
In  the  technical  sense  of  the  common  law. 
There  is  nothing  in  Evans  v.  Trenton,  24  N. 
J.  Law,  764,  at  page  769,  which  conflicts  with 
Marshall  v.  Hann,  for  the  claim  of  the  de- 
fendant In  that  case  was  for  services  rai- 
dered  for  which  he  could  count  in  indebitatus 
assumpsit  The  act  under  which  the  Revi. 
slon  of  1874  was  made  (P.  L.  1871,  p.  88)  inro- 
vided  that  no  changes  should  be  made  in  the 
phraseology  or  distribution  of  the  sections  of 
any  statute  that  had  been  the  subject  of 
judicial  decision  by  which  the  construction 
as  established  by  such  decision  aliould  be 
Impaired  or  affected.    In  view  of  this  statn- 
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ory  proTlslon,  It  Is  probable  tbat  th«  re- 
isers Intended  no  more  bj  tbe  chance  ef 
ihraseology  than  to  Blmplify  the  language  of 
he  act,  and  make  It  more  conciee.  Tbe  new 
tct  ought,  then,  to  be  construed  as  the  old 
ict  had  previously  been  constmed  In  Mar- 
hall  y.  Hans.  If  so,  the  contention  of  the 
lefendants  cannot  prevail,  for  the  reason 
hat  indebitatus  assumpsit  would  not  lie  to 
ecover  damages  for  nonperformance  of  a 
ontract.  It  was  essential  to  this  coimt  to 
illege  an  indebtedness  on  tbe  part  of  the 
lefendant  to  the  plaintiff  and  a  promise  In 
»nslderatIon  thereof.  It  was  therefore  avall- 
ible  where  tbe  'consideration  had  been  ex- 
!cuted.  1  Chitty,  841,  ff.,  especially  at  page 
(47.  Tbe  sni^lemental  brief  of  counsel  for 
be  defendants  falls  to  take  into  account  the 
llstlnctlon  between  an  action  of  assumpsit, 
rhere  the  plaintiff  sediB  to  recover  damages 
or  breach  of  an  express  contract,  and  a 
ount  in  Indebitatus  assumpsit,  where  the 
)lalntlff  seeks  to  recover  on  a  contract  Im- 
ilied  from  an  existing  debt. 

We  are  inclined  to  think  that  this  case 
night  be  thus  disposed  of,  but  we  prefer  to 
'Ost  it  upon  a  construction  of  the  act  of  1874 
18  it  now  stands.  The  language  of  that  act 
luthorlzes  the  set-off  of  demands  which  are 
lot  for  unliquidated  damages,  and  the  ques- 
lon  presented  Is  whether  a  demand  for  dam- 
iges  for  breach  of  a  contract  to  deliver  goods 
s  unliquidated.  Ordinarily  It  Is,  and  Is  giv- 
>n  as  a  special  instance  of  a  claim  for  un- 
Iquldated  damages  in  1  Chitty  on  Pleading, 
>71,  672.  Freeman  v.  Hyatt,  1  W.  Bla.  394. 
The  reason  Is  obvious.  In  an  action  for 
iamages  for  failure  to  deliver  goods,  the 
>Ialntiff  is  entitled  to  recover,  not  merely 
he  difference  between  the  contract  price  and 
he  market  price  which  he  is  obliged  to  pay, 
)ut  Is  also  entitled  to  recover  special  dam- 
Lges  for  the  breach  of  the  contract,  including 
OBS  of  profits.  Wolcott  T.  Mount,  S6  N.  J. 
:.aw,  262,  18  Am.  Rep.  438;  Id.,  38  N.  J. 
lAW,  496,  20  Am.  Rep.  425.  Clearly  these 
ipeclal  damages  for  breach  of  tbe  contract 
ire  uncertain  in  amount,  and  therefore  un- 
Iquidated.  In  tM  case  at  bar,  however,  the 
Ualm  of  the  defendants  was  for  the  differ- 
mce  between  the  contract  price  and  the  price 
ictnally  paid  by  them.  The  argument  Is 
bat,  while  this  price  may  have  been  at  one 
Ime  uncertain.  It  bad  been  rendered  certain 
>y  what  subsequently  took  place,  and  that 
be  case  is  within  tbe  language  of  the  Su- 
ireme  Court  In  Heckscher  v.  Trotter,  48  N.  J. 
Ijaw,  419,  6  Atl.  581,  Moore  v.  Richardson, 
»  N.  J.  Law,  S31,  at  page  036,  47  Atl.  424. 
md  Sullivan  y.  Moffat,  68  N.  J.  Law,  211, 
>2  AtL  291.  This  argument,  however,  as- 
mmes  that  the  measure  of  damages  Is  the 
iifferoice  between  the  contract  price  and  the 
nice  paid  by  the  defendants.  Such  Is  not 
he  rule.  The  true  measure  of  damages,  as 
itated  by  Benjamin  on  Sales,  Is  the  difference 
)etween  the  contract  price  and  the  value  of 
iM  foods  at  the  date  fixed  for  delivery.    Th« 


value  is  prima  facie  the  market  price,  but 
there  may  be  cases  where  there  la  no  market, 
and  the  value  must  be  otherwise  determined, 
for  example,  by  the  price  of  the  best  substi- 
tute procurable.  Benjamin  on  Sales  (5th 
Eng.  Ed.)  987.  An  Instance  In  which  the 
market  price  did  not  afford  a  measure  of 
damages  Is  to  be  found  In  Rhind  v.  Freedley 
(decided  at  the  last  term  by  the  Supreme 
Court)  64  Atl.  963.  Even  In  cases  where 
there  may  be  said  to  be  a  market  price,  the 
determination  of  that  price  Involves  a  con- 
sideration of  the  identity  In  the  quality  of 
tbe  goods  and  an  allowance  for  differences  in 
prices  actually  paid,  which  vary  from  day 
to  day  and  with  the  skill  In  bargaining  of 
the  vendor  and  the  purchaser  In  each  case. 
The  market  price  must  often,  if  not  usually, 
be  determined  by  a  Jury  In  view  of  the  dif- 
ferent elements  which  may  cause  variations 
In  any  particular  case.  Tbe  final  result  must 
be  uncertain  and  the  damages  are  therefore 
unliquidated. 

We  have  dealt  with  the  question  as  If  tbe 
only  claim  made  by  the  defendants  was  to 
recover  the  difference  between  the  contract 
price  and  the  market  inrlce.  The  record, 
however,  does  not  put  tbe  defendants  In  so 
favorable  a  position,  for  tbe  claim  in  the  no- 
tice of  set-off  was  to  recover  the  difference 
between  tbe  contract  price  and  tbe  price  ac- 
tually paid  by  the  defendants,  which  may  or 
may  not  have  been  tbe  market  price,  and  the 
offer  at  the  trial,  which  was  overruled  by  the 
Chief  Justice,  was  even  broader  than  tbe  no- 
tice, for  it  was  an  offer  to  prove  the  loss 
sustained  by  the  defendants,  and  the  claim 
was  for  compensation  for  that  loss,  which 
may  have  Included  special  damages  and  loss 
of  profits.  This  claim  was  clearly  for  un- 
liquidated damages. 

In  any  event,  the  ruling  of  tbe  Chief  Jus- 
tice was  correct,  and  the  Judgment  must  be 
affirmed. 


SBTMOTTR  v.  CITY  OP  ORANOB. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1907.) 

1.  Statutes— Specia.1,   Aot^-Qovebnment   of 
Cities. 

The  act  conceminR  the  Kovemment  of  cities 
of  the  second  class  (P.  L.  1892,  p.  119 ;  Gen.  6t. 
p.  500,  §  202)  is  a  special  act  reculatinK  the  in- 
ternal affairs  of  cities,  and  is  therefore  un- 
constitutional. 

FEd.  Note. — For  cases  in  point,  see  Cent  DSk. 
vol.  44.  Statutes,  {{  103.  104.1 

2.  Same. 

Christie  v.  Bayonne,  44  Atl.  887.  64  N.  J, 
Law,  191,  approved. 
Pitney,  Bogert,   Vroom,  and   Gray,  JJ.,  dis- 

sentin)!. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court 

Action  by  John  Seymour  against  the  city 
of  Orange.  Judgment  for  defendant,  and 
plaintiff  brings  error.   Affirmed. 
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to  recover  ealary  as  president  of  the  common 
council  ot  the  city  of  Orange,  or,  failing  that, 
the  per  diem  compensation  slTen  to  mem- 
bers of  the  council  by  the  city  charter.  The 
case  was  tried  before  the  chief  Justice  with- 
out a  jury,  and  be  found  In  favor  of  the  de- 
fendant 

The  only  right  of  the  plaintiff  as  a  member 
of  the  council,  or  as  president  thereof,  arises 
out  of  the  act  of  1892.  P.  L.  1892,  p.  119; 
Oen.  St  p.  600,  I  202.  This  act  was  held  by 
the  Supreme  Court  to  be  unconstitutional  In 
Christie  v.  Bayonne,  64  N.  J.  Law,  191,  44  AtL 
887,  upon  the  authority  of  our  decision  in 
De  Hart  v.  AUantlc  City,  63  N.  J.  Law,  223, 
43  Ati.  742,  and  we  are  now  confronted  with 
the  question  whether  Christie  v.  Bayonne  was 
rightly  decided. 

There  Is  a  distinction  between  the  statute 
Involved  in  the  De  Hart  Case  and  that  now 
before  us.  The  former  required  the  city 
government  to  act  within  three  months  from 
the  date  of  the  passage  of  the  act.  The  lat- 
ter requires  that  the  act  be  submitted  to  the 
voters  at  the  next  municipal  election  after 
Its  approvaL  In  similar  cases  we  have  held 
that  the  words  "the  next  municipal  election" 
ought  to  be  construed  to  mean  the  next  elec- 
tion after  the  municipality  comes  into  the 
class  afTected  by  the  legislation.  Ross  v. 
Freeholders  of  Essex,  69  N.  J.  Law,  291,  66 
Atl.  810 ;  Fagan  v.  Payen  (N.  J.  Brr.  &  App.) 
59  AtL  668.  If  the  provision  for  submission 
to  the  voters  stood  alone,  this  case  would  be 
governed  by  the  decisions  last  cited.  But  tbo 
act  of  1B92  required  a  resolution  of  the  com- 
mon council  of  the  city,  before  the  act  can  be 
submitted  to  the  people.  Such  a  resolution 
can  only  be  adopted  in  an  existing  city.  If 
the  effect  of  requiring  such  a  resolution  is 
to  prevent  the  application  of  the  act  to  cities 
which  would  be  subject  thereto  but  for  the 
fact  that  their  existence  may  have  begun 
after  the  passage  of  the  act  the  act  must 
be  regarded  as  special,  and,  since  it  clearly 
regulates  internal  affairs  of  cities,  it  would 
in  that  event  be  unconstitutional.  The  rule 
laid  down  in  De  Hart  v.  Atlantic  City  was 
expressly  approved  in  Ross  v.  Freeholders  of 
Essex,  and  the  only  question  was  whether  It 
was  applicable  to  the  case  in  hand.  In 
Bennett  v.  Trenton,  55  N.  J.  Law,  72,  25  Atl. 
lis,  it  was  held  that  an  act  applicable  only 
to  cities  having  certain  characteristics  at  a 
particular  time,  was  bad,  because  It  did  not 
apply  to  cities  which  might  have  those  char- 
acteristics thereafter.  Subsequently,  In  Coop- 
er V.  Springer,  65  N.  J.  Law,  594,  597,  48  Atl. 
606,  we  explained  this  ruling  as  one  that 
was  limited  to  Instances  where  the  class 
would  in  the  future,  in  the  ordinary  and 
regular  course  of  events,  be  Increased  and 
added  to.  Gases  where  the  class  is  added  to 
by  the  natural  growth  of  population  are  clear- 


tiona,  and  the  failure  of  the  Legislature  to 
provide  for  it  evinces  a  design  to  limit  the 
application  of  the  statute. 

That  the  rule  Is  not  limited  to  cases  where 
the  Increase  In  the  class  is  due  to  an  increase 
of  population  is  shown  by  our  decisions.  In 
the  early  case  of  Richards  v.  Hammer,  4: 
N.  J.  Law,  435,  the  Supreme  Court  declared 
an  act  to  be  unconstitutional  because  its  op- 
eration was  restricted  to  cities  where  a  board 
of  assessment  and  revision'  of  taxes  existed 
at  the  time  of  the  passage  of  the  act  In 
that  case  the  cl&ss  could  be  Increased  only 
by  future  legislation.  The  case  was  affirmed 
by  this  court  on  another  ground,  but  with- 
out criticism  of  the  reasoning  of  Chief  Jus- 
tice Beasley.  Hammer  v.  Richards.  44  N.  J. 
Law,  667.  In  Stahl  v.  Trenton,  54  N.  J.  Law, 
444,  24  Atl.  478,  and  in  State  v.  Post,  55  N. 
J.  Law,  264,  26  Atl.  683,  the  class  of  persons 
to  be  afFected  was  liable  to  be  Increased  by 
acts  of  individuals.  The  rule  established  by 
these  cases  is  that  when  the  class  is  likely 
to  be  increased  in  the  ordinary  and  regular 
course  of  events,  either  by  natural  causes,  b.% 
statutory  changes,  or  the  conduct  of  Individ- 
uals, the  legislation  must  not  only  apply  to 
the  then  existing  members  of  the  class,  bnt 
to  those  who  are  likely  in  the  ordinary  and 
regular  course  of  events  to  become  memb«n 
of  the  class  In  the  future. 

In  the  present  case,  the  class  to  be  affected 
was  citiea  with  a  population  of  not  less  than 
12,000  nor  more  than  100,000  inhabitants. 
There  was  at  the  time  at  least  one  township 
In  the  state  with  a  population  large  enough 
to  make  a  city  of  the  second  class,  .and  pos- 
sessing many  of  the  powers  of  cities.  It  was 
only  a  question  of  a  short  time  when  such 
a  township  would  become  a  city  In  name  as 
well  as  In  fact  as  actually  happened  in  1890. 
Bast  Orange  v.  Hussey,  72  N.  J.  Law,  71,  51' 
Atl.  1060.  Later,  In  the  ordinary  growth  of 
population,  other  municipalities  with  differ- 
ing names  reached  the  minimum  nnmber  re- 
quired for  cities  of  the  second  class,  and  the 
Long  Branch  Commission  was  Incorporated 
as  a  city  in  1904.  P.  L.  1904,  p.  376.  There 
are  now  at  least  eight  towns  in  the  state  with 
more  than  12,000  population.  All  may  soon 
be  called  cities,  and  would  Immediately  be- 
come cities  of  the  second  class ;  but  this  leg- 
islation would  not  be  applicable,  because 
there  could  be  no  prior  vote  of  the  city  coun- 
cil to  authorise  the  submission  of  the  act  to 
the  voters  at  the  next  election  after  the  city 
entered  the  class.  We  therefore  think  the 
act  of  1892  linconstitntional.  With  it  falls 
the  claim  of  the  plaintiff  to  salary  aa  presi- 
dent, or  to  a  per  diem  compensation  under  the 
charter,  for  he  was  not  a  member  of  the 
council,  except  as  the  act  of  1892  made  him 
such.  He  cannot  recover  under  an  implied 
contract  for  services  rendered.    The  services 


Digitized  by 


Google 


t.X) 


BOARD  OF  COM'RS  y.  FBEEHOLD  A  A.  H.  B.  CO. 


1035 


rere  rendered  solely  on  the  faitb  of  the  act 
nd  In  anticipation  of  such  compensation  as 
tie  act  and  subsequent  legislation  provided. 
Fnder  such  circumstances,  no  contract  Is 
npUed  against  a  tnnnlcipallty.  Evans  t. 
'renton,  24  N.  J.  Law,  764;  Dillon  cm  Mu- 
Idpal  Corporations,  {  230. 
The  Judgment  should  be  affirmed. 

PITNEY,  BOGERT,  VROOM,  and  GRAY, 
J.,  dissent 


WARD  OF  COM'RS  OF  TOWN  OP  KEY- 
PORT  r.  FREEHOLD  ft  A.  H. 
R.  CO.  et  al. 

Court  of  Errors  and  Appeals  of  Mew  Jersey. 
March  4,  1907.) 

)CDICATI0N— Streets— EviDXHox. 

The  platting  of  a  tract  of  land  upon  a  map 
ly  the  owner  thereof,  showing  a  street  there- 
in, and  the  retaining  of  such  map  in  the 
lossession  of  such  owner,  and  the  making  of 
leeda  by  reference  thereto,  by  bounding  the 
and  described  in  the  conveyances  as  upon  such 
treet,  coupled  with  the  subsequent  marking  out, 
rowning,  and  repairing  of  such  street  by  such 
iwner  and  grantor,  is  evidence  of  a  dedication 
if  such  street' to  the  public,  and  when  accom- 
tanied  by  public  user,  or  the  acceptance  by 
be  municipality,  by  repairing  or  working,  such 
treet,  the  dedication  Is  conclusive  as  against 
uch  dedicator  and  all  claiming  through  or  nn- 
ler  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
rol.  15,  Dedication,  Sg  84-47.] 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  the  board  of  commissioners  of 
he  town  of  Keyport  against  the  Eteehold  & 
t,tlantlc  Highlands  Railroad  Company  and 
tthers.  Judgment  for  plalntilT,  and  defend- 
tnts  bring  error.    AfBrmed. 

Oeorge  Holmes,  E.  W.  Arrowsmith,  and 
Charles  H.  Ivlns,  ftfr  plaintiffs  In  error.  Ed- 
Dund  Wilson,  for  defendant  in  error. 

FORT,  J.  This  Is  a  suit  In  ejectment  to 
'ecover  the  possession  of  a  tract  of  land  with 
he  appurtenances,  for  the  purposes  of  a 
tubllc  highway  within  the  town  of  Keyport 
fhe  plaintiffs  in  error  are  admittedly  In 
xwsesslon,  and  both  parties  claim  the  right 
>f  possession  from  the  same  common  source, 
>ne  Exm  Osborne.  The  right  of  the  plain- 
ItTs  in  error  rests  ui>on  proceedings  In  con- 
lemnation.  The  authorities  of  the  town  of 
keyport  the  defendant  In  error,  claim  that 
ilott  street,  the  locus  In  quo,  was  a  public 
itreet  through  dedication  by  Ezra  Osborne 
ind  acceptance  by  user  before  such  condem- 
latlon.  At  the  trial  the  defendant  in  error 
lad  a  verdict  The  defendants  below  offered 
10  proof  at  the  trial,  contenting  themselves 
vlth  a  motion  to  nonsuit  which  was  denied. 
Both  sides  thus  resting,  on  the  motion  of  the 
>lalntiff,  the  court  directed  a  verdict  for  the 
)lalntlfC. 


There  are  three  errors  assigned  in  the  rec- 
ord: First  Admission  of  Illegal  evidence  as 
appears  by  the  exceptions  taken.  Second. 
The  refusal  of  the  court  to  nonsuit  Third. 
The  direction  of  a  verdict  by  the  court  On 
tb«  brief  bat  three  exceptions  to  the  admis- 
sion of  evidence  are  argued. 

The  first  and  second  relate  to  the  admis- 
sion in  evidence  of  a  certain  map  of  the  prop- 
erty of  Ezra  Osborne,  on  which  Mott  street 
Is  delineated  as  shown  and  which  was  made 
by  or  for  Mr.  Osborne,  and  also  four  certain 
deeds,  made  by  Mr.  Osborne,  conveying  some 
of  the  property  to  third  parties  by  reference 
to  Mott  street ;  and  upon  which  map  the  lots 
of  laud  so  conveyed  are  mailced  by  Mr.  Os- 
borne in  his  own  hand  with  the  name  of  the 
grantee.  The  map  was  clearly  proven  to 
have  been  one  which  platted  the  tract  of 
land  within  which  the  locus  in  quo  was  Into 
lots,  and  upon  It  Mott  street  was  shown  as 
it  is  at  present  located,  and  as  it  was  proven 
to  have  been  located  and  laid  out  some  time 
prior  to  1864.  The  defendants'  proceedings 
in  condemnation  were  taken  In  1873,  accord- 
ing to  the  admission  in  the  record.  We  think 
such  a  map  and  the  deeds  of  conveyance, 
made  by  the  owner  of  the  land,  with  refer- 
ence thereto,  are  both  admissible  In  evidence. 
The  map  need  not  be  filed  In  any  public  ofdce 
of  record  to  be  so  admissible.  The  real 
question  in  such  a  case  Is:  What  was  the 
purpose  of  the  owner  of  the  land  at  the  time 
the  map  was  made  and  the  deeds  executed 
and  delivered?  Was  there  the  animus  dedi- 
candl?  Maps,  made  by  landowners  and  filed, 
have  been  uniformly  held  admissible  to  show 
dedication  of  parks  and  highways  In  this 
state.  Trustees,  etc.,  v.  Hoboken,  38  N.  J. 
Law,  1,  97  Am.  Dec.  606 ;  Bayoime  v.  Ford, 
48  N.  J.  Law,  292 ;  Price  v.  Plalnfield,  40  N. 
J.  Law,  608;  Central  R.  B.  Co.  v.  Bayonne, 
62  N.  J.  Law,  603,  20  Atl.  69;  Gloucester 
Land  Co.  v.  Gloucester  City,  43  N.  J.  Law, 
544.  Or  deeds  made  referring  to  highways 
upon  such  maps,  or  to  maps  of  public  au- 
thorities delineating  streets.  Clark  v.  City 
of  Elizabeth,  40  N.  J.  Law,  172;  City  of 
Elizabeth  v.  Price,  41  N.  J.  Law,  191;  Clark 
V.  City  of  Elizabeth,  37  N.  J.  Law,  120. 

In  N.  Y.  &  L.  B.  R.  R.  v.  South  Amboy,  57 
N.  J.  Law,  2S2,  258,  30  Atl.  628,  630,  Mr.  Jus- 
tice Lipplncott  cites  all  the  New  Jersey  cases 
and  says:  "The  general  principle  of  law  is 
clear  that,  while  the  mere  survey  and  plat- 
ting of  lands  into  lots  defining  streets  will 
not  without  a  sale,  amoimt  to  a  dedication, 
yet  a  sale  of  lots  with  reference  to  such  plat- 
ting or  by  describing  the  lots  as  bounded 
on  such  streets  will,  as  between  the  grantor 
and  grantee,  amount  to  an  Inevitable  dedi- 
cation of  the  streets.  But  in  order  that  the 
dedication  be  to  the  public  use,  it  must  not 
only  have  the  assent  of  the  owner  of  the 
soil,  but  there  must  either  be  a  formal  au- 
thorized acceptance  on  the  part  of  the  pub- 
lic authorities  or  else  an  actual  oijoyment 


Digitized  by 


Google 


1036 


65  ATLANTIC  BEPOBTEB. 


a.  J. 


by  the  public  of  the  nse  for  such  length  of 
time  that  the  public  accommodation  would 
be  materially  affected  by  a  denial  or  inter- 
ruption of  enjoyment  A  proof  to  the  satis- 
faction  of  the  court  of  marking  on  a  plat, 
accompanied  by  public  use,  BUBtains  the  right 
of  dedication  claimed  by  the  public  against 
the  owner  or  those  claiming  under  him."  A 
public  user  is  a  use  by  the  public  of  the 
neighborhood.  Wood  v.  Hurd,  84  N.  J.  Law, 
87,  91.  A  grant  of  public  use,  fully  made 
by  dedication,  ia  one  against  wliich  no  pri- 
vate right  can  be  set  up.  Nothhig  passes  to 
to  the  public  but  the  easement  The  fee  re- 
mains in  the  owner  and  may  l>e  conveyed  by 
him  to  third  persons,  or  it  may  be  condemned 
as  in  the  case  sub  judice,  but  the  right  of  the 
public  to  use  is  paramount  to  the  title  of  the 
owner  of  the  fee,  and  does  not  require  the 
fee  for  Its  protection.  It  Is  not  essential  that 
a  municipality  shall  show  that  the  strip  re- 
ferred to  as  a  street  has  been  used  as  a  street, 
but  only  that  It  has  been  dedicated  as  such. 
Trustees  v.  Hoboken,  33  N.  J.  Law,  13, 97  Am. 
Dec.  696.  On  the  general  subject  see  13  Cyc. 
p.  455. 

In  the  case  before  us  the  proof  is  uncontro- 
verted  tliat  Ezra  Osborne  platted  this  prop- 
erty, and  delineated  on  the  map  which  he 
used  In  making  sales  of  it  Mott  street  over 
the  locus  in  quo.  The  deeds  in  evidence  re- 
cite that  the  land  sold  was  sold  by  reference 
in  the  deed  to  Mott  street  as  one  of  the 
boundaries  of  the  plot  sold.  It  also  appears 
that  the  public  authorities  accepted  the  street 
and  exercised  acts  of  control  and  possession 
over  the  street  as  a  municipal  highway,  in- 
dicated by  repairs  and  the  like.  It  also  ap- 
pears that  Mr.  Osborne  crowned  up  Mott 
street  and  worked  it  as  a  public  street  after 
he  procured  the  map  to  be  made  and  bad 
made  conveyances  with  reference  thereto. 
The  Intent  to  dedicate  is  clear,  and,  under 
the  proof,  the  dedication  was  conclusively 
proven.  There  was  no  question  for  the  Jury 
under  the  proof  and  the  trial  Judge  rightly 
directed  for  the  plaintiff. 

There  was  also  an  exception  to  the  admis- 
sion in  evidence  of  a  minute  of  the  town 
council  of  Keyport  authorizing  J.  G.  Schenck 
to  engage  F.  P.  McDermott  to  test  In  the 
courts  the  right  of  the  town  to  grade  and 
repair  Mott  street  across  the  Freehold  & 
Atlantic  Highlands  Railroad.  If  there  was 
a  dedication,  as  clearly  appears  by  the  proof, 
the  municipal  authorities  could  at  any  future 
time,  when  their  wants  or  convenience  re- 
quire it,  Immediately  appropriate  the  lands 
to  the  public  use,  and  lapse  of  time  since 
the  dedication  is  no  prevention  of  such  action. 
Trustees  v.  Hoboken,  supra.  This  resolution 
was  not  objectionable  as  showing  authority 
in  the  attorneys  to  bring  the  suit,  or  as  show- 
ing, if  dedication  existed,  that  the  town  bad 
elected  to  accept  it  and  enter  into  posses- 
sion and  control  of  the  highway. 

There  is  no  error  in  the  Judgment  of  the 
Supreme  Court,  and  it  is  athrmed. 


ADDIS  V.  RUSHMOBBL 

(Court  of  Errors  and  Appeals  of  New  Jeraer. 
March  4. 1907.) 

1.  WrrNEssEs— Cbedibilitt. 

The  maxim,  "Falsus  in  nno,  falsna  in  om- 
nibus," is  not  a  mandatory  rule  of  evidem-e. 
but  rather  a  permissible  inference  tliat  the  jurr 
may  or  may  not  draw  when  convinced  that  an 
attempt  has  t>een  made  by  a  witness  to  mislead 
them  in  some  material  respect 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,  |  lOSO.] 

2.  ExcEPnows,  Biii,  of— Naturb  and  Cos- 
tents— Scope. 

While  a  single  bill  of  exceptions  may  be 
employed  to  authenticate  several  exceptions,  yn 
each  exception  must  relate  to  a  separate  propo- 
sition held  by  the  trial  judge  after  his  atten- 
tion is  specifically  called  thereto. 

CEd.  Note.— For  cases  in  point  see  Cent  Dij. 
vol.  21,  Exceptions,  Bill  of,  SS  8.  12.] 

3.  TEiAii—lNSTBucnoNs— Exceptions, 

An  exception  taken  "to  that  portion  of  tht 
court's  charge  which  defines  the  effect  of  the 
nutomobiie  act  of  1903."  when  the  court  laid 
down  numerous  propositions  as  flowing  from 
that  act,  is  so  general  as  to  be  nugatory. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Die. 
vol.  40.  Trial,  i  689.1 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 

Action  by  William  H.  Addis  against  Sam- 
uel W.  Busbmore.  From  a  Judgment  in 
favor  of  plaihtlff,  defendant  brinss  error. 
A£Srmed. 

Crai^  A.  Marsh,  for  plaintiff  In  error. 
Beed  &  Coddlngton,  for  defendant  in  error. 

PITNEY,  J.  Plaintiff  recovered  a  verdict 
and  Judgment  for  personal  Injuries  sastained 
by  him  In  a  collision  between  an  automobile 
driven  by  the  defendant  and  a  bicycle  pro- 
pelled by  the  plaintiff.  The  assignments  of 
error  relate  to  the  Instructions  given  or  re- 
fused to  be  given  by  the  trial  Justice  t*  the 
Jury.  ,  Only  two   mattelis   require   mention. 

First.  The  trial  Judge  refused  to  charge  as 
requested  that  if  the  plaintiff  bad  deliberate- 
ly attempted  to  exaggerate  bis  Injuries  the 
Jury  had  a  right  to  consider  such  tact  in 
deciding  for  themselves  how  much  weight 
they  would  give  to  the  other  statements  in 
the  plaintiff's  testimony.  We  are  unable 
to  find  in  the  record  any  evidence  that  the 
plaintiff  did  deliberately  attempt  to  exag- 
gerate his  injuries.  Assuming  that  he  did  so 
attempt,  yet  the  maxim,  "Falsus  in  nno, 
falsus  In  omnibus,"  upon  which  the  request 
to  charge  was  based,  is  not  a  mandatoiy 
rule  of  evidence,  but  is  rather  a  permissible 
Inference  that  the  Jury  may  or  may  not  draw 
when  convinced  that  an  attempt  has  been 
made  by  a  witness  to  mislead  them  in  some 
material  respect  In  the  case  of  The  SantU- 
sima  Trinidad,  7  Wheat  283,  339,  5  L.  Ed. 
454,  Mr.  Justice  Story  said :  "Where  a  party 
speaks  to  a  fact  in  respect  to  which  tie  can- 
not be  presumed  liable  to  mistake,  as  in  re- 
lation to  the  country  of  his  birth,  or  his 
being  In  a  vessel  on  a  particular  voyage,  ot 
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living  In  a  particular  place,  it  the  fact  tarn 
>ut  otherwise,  it  la  extremely  difficult  to  ex- 
>mpt  him  from  the  charge  of  deliberate  false- 
lood;  and  eourta  of  Justice,  under  such  cir- 
cumstances, are  bound,  upon  principles  of 
aw,  and  morality  and  justice,  to  apply  the 
naxlm,  "Falsns  in  uno,  falsus  In  omnibus." 
But  this  was  said  In  discussing  the  weight 
)f  the  evidence,  and  was  not,  as  we  take  it, 
ntended  to  lay  down  a  positive  rule  of  law, 
to  be  applied  In  all  cases.  See,  also,  S 
rones  on  Evidence,  {  906;  30  Am.  &  Eng. 
Encyc.  Law  (2d  Ed.)  p.  1072. 

Secondly.  The  following  exception  Is  made 
:he  basis  of  one  of  the  assignments  of  er- 
•or:  "The  defendant  excepts  to  that  portion 
)f  the  court's  charge  which  defines  the  effect 
)f  the  automobile  act  of  1903."  A  reference 
;o  the  charge  shows  that  In  defining  the  ef- 
'ect  of  the  act  refwred  to  the  learned  trial 
lustlce  stated  numerous  propositions  of  law, 
lome  at  least  of  which  are  Indubitably  cor- 
rect. It  seems  hardly  necessary  to  repeat, 
irhat  has  been  so  often  laid  down  by  this 
»>urt  and  the  Supreme  Court,  that  the  office 
>f  an  exception  Is  to  direct  the  mind  of  the 
:rlal  Judge  to  the  precise  point  upon  which 
le  Is  alleged  to  have  made  an  erroneous  rul- 
ing, and  thus  obviate  mistrials  due  to  Inad- 
rertent  slips  and  errors;  and  if,  on  the  other 
land,  he  adheres  to  the  ruling,  when  his  at- 
entlon  has  been  called  to  the  point,  he  Is  to 
leal  a  bill  of  exception,  as  evidence  to  the 
»urt  of  review  that  the  alleged  error  has 
been  committed.  It  Is  a  fundamental  prin- 
ciple In  the  common-law  method  of  trial  and 
review  that  an  exception,  In  order  to  be  of 
iny  avail,  must  be  precise  and  specific.  This 
court  does  not  reverse  a  Judgment  upon 
pounds  not  taken  in  the  trial  court  In  As- 
(oclates,  etc.,  v.  Davlsftn,  29  N.  J.  Law,  416, 
;hls  court  pointed  out  that  while  one  bill  of 
jxceptlons  may  be  employed  to  authenticate 
leveral  distinct  exceptions,  yet  each  proposl- 
lon  excepted  to  should  be  distinctly  stated, 
10  that  the  court  may  know  the  precise  mat- 
;er  presented  for  decision,  and  so  that  the 
»urt  of  review  may  know  the  error  com- 
jlalned  of.  In  the  opinion  Whelpley,  J. 
afterwards  Chief  Justice),  said:  "Any  bill 
:o  the  charge  of  the  court  which  shows  on 
ta  face  the  precise  decisions  complained  of, 
tnd  that  they  were  deliberately  decided  by 
J)e  court  as  separate  propositions,  and  so 
leld  by  the  court  after  the  points  were 
singled  out  and  the  attention  of  the  court 
called  to  them  with  reference  to  the  excep- 
ion  to  be  taken.  Is  sufficient.  A  charge 
containing  many  ^Istlnct  propositions  of  law 
nay  not  be  excepted  to  in  gross.  The  party 
sxceptlng  must  'at  the  time  point  out  the 
irror  complained  of,  so  that  if  committed  by 
nadvertence  or  for  want  of  clearness  of  ex- 
pression, or  for  any  other  reason,  it  may  be 
corrected  by  the  court."  And  again:  "A 
^neral  objection  to  evidence  stating  no  rea- 
lon  Is  insufficient.  A  general  objection  to  a 
charge  is  of  no  avail.  The  bill  must  show 
:hat  the  precise  pomt  of  which  a  review  is 


sou^t  was  made  by  the  counsel,  presented 
to  the  mind  of  the  court,  and  decided  before 
the  bill  was  sealed.  If  it  do  that  it  is  suf- 
ficient The  number  of  wafers  used  is  im- 
material." To  the  same  effect  are  numerous 
other  decisions  of  this  court,  among  which 
may  be  mentioned  Oliver  v.  Phelps,  21  N. 
J.  Law,  697,  009;  Kalbfielsch  v.  Standard 
Oil  Co.,  43  N.  J.  Law,  260,  260;  Trade  Ins. 
Co.  v.  Barracllff,  46  N.  J.  Law,  643,  46  Am. 
Kep.  702;  Packard  v.  Bergen  Neck  Railway 
Co.,  64  N.  J.  Law,  653,  25  Atl.  606;  Garretson 
V.  Appleton,  58  N.  3.  Law,  386,  391,  37  Atl. 
160. 

The  exception  now  under  consideration  did 
not  at  all  point  ont  what  legal  proposition 
was  intended  to  be  challenged.  The  excep- 
tion was  therefore  nugatory.  We  may  add 
that  the  <mly  criticism  that  is  pressed  upon 
us  in  the  argument  here  Is  to  that  clause  In 
the  charge  which  declares  in  substance  that 
by  the  automobile  act  of  1903  (Acts  1903,  p. 
80,  c.  65)  these  vehicles  are  not  subjected  to 
section  91  of  the  road  act  of  1874.  Gen.  St 
p.  2823.  This  is  quite  true  so  far  as  any- 
thing in  the  act  of  1903  Is  concerned.  If  the 
learned  trial  Justice  was  In  error  in  the  view 
he  expressed,  aside  from  the  act  of  1903, 
to  the  efTect  that  automobiles  are  not  "car- 
riages" within  the  meaning  of  section  91 
of  the  "road  act"  which  requires  drivers  of 
carriages'  upon  the  public  roads,  when  met 
by  another  carriage,  to  keep  to  the  right,  and 
when  overtaken  by  a  carriage  to  likewise 
keep  to  the  right,  so  as  in  both  cases  to  per- 
mit the  carriage  met  or  overtaken  (sic)  to 
pass  free  and  uninterrupted,  It  remains  to 
be  said  that  the  eflTect  of  this  Instruction 
was  favorable  to  the  defendant  as  tending  to 
absolve  him  from  crltldsm  by  reason  of  the 
fact  that  he  was  driving  his  motor  car  on  the 
left  side  of  the  street  which  admittedly  he 
was  doing  at  the  time  of  the  collision. 

The  other  assignments  of  error  have  been 
examined  and  found  to  be  without  substance. 

The  judgment  under  review  should  be 
affirmed. 


BATTER  T.  NORTH  JERSEY  ST.  RT.  CO. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1907.) 

Streei   Railboads— Injuby   to   Pbsson   oh 

Track— Question  fob  Jubt. 

If,  under  the  proof,  reasonable  minds  may 
differ  as  to  whether  a  person  who  is  injured  up- 
on a  cross-walk  while  in  the  act  of  crogginfc  a 
trolley  track  In  front  of  an  approachini;  car. 
Is  Kulltv  of  contributory  negligence,  the  ques- 
tion Is  for  the  jury. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  K  248,  255-257.1 

Magle,   Ch..    and    Hendrickson,    Vroom,    and 
Green.  JJ..  dissenting. 

(Syllabus  by  the  Court) 

Error  to  Supreme  Court 
Action  by  Anna  Bauer  against  the  North 
Jersey  Street  Railway  Company.    Judgment 
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for   defendant,   and   plaintiff   brings   error. 
Reversed. 

Benjamin  M.  Weinberg,  for  plaintiff  in  er- 
ror. Jobn  A.  Bemliard,  tor  defendant  in  er- 
ror. 

FORT,  jr.  Tlie  plaintiff  is  a  you«  girl, 
and  at  the  time  of  the  Injary  for  which 
this  suit  Is  brought  she  was  12  years  of 
age.  She  was  run  down  by  a  trolley  car  of 
the  defendant  company  while  upon  the  west 
cross-walk  of  Schalk  street,  crossing  Bowery 
street,  in  the  city  of  Newark.  She  was 
struck  ui>on  the  head  and  was  picked  up  and 
taken  to  the  hospital,  and  her  evidence,  as  to 
bow  the  accident  happened,  naturally  shows 
some  confusion  in  her  memory.  There  were 
other  witnesses  who  saw  it,  however,  whose 
testimony  make  the  facts  clear. 

The  car  was  running  on  Bowery  street 
On  this  street  there  are  double  tracks,  east 
and  west  bound.  As  the  girl  was  crossing 
she  awaited  the  passing  of  an  east-bound 
car.  There  is  evldoice  that,  when  she  start- 
ed to  cross,  a  west-bound  car  was  approach- 
ing in  full  view,  at  a  point  which  from  the 
evidence  was  shown  to  be  the  distance  of  the 
width  of  Schalk  street  and  two  houses  be- 
yond, probably  from  75  to  100  feet  away. 
She  undoubtedly  saw  the  car,  or  could  have 
seen  It  had  she  looked,  and  the  motorman 
did  see,  or  could  have  seen,  ber  at  the  same 
distance.  She  was  hit  by  the  car  Just  as 
she  wu  at>out  to  leave  the  track  slie  was 
crossing,  upon  which  the  car  was.  The 
proof  was  that  the  car  was  going  fast.  Wit- 
nesses testify  that  the  car,  after  It  hit  her,  was 
not  stopped  until  It  went  three  doors  beyond 
the  point  where  It  hit  her,  a  distance,  proba- 
bly, of  60  or  75  feet  She  was  carried  (m  the 
fender,  or  some  other  way,  by  the  car,  for 
some  distance — one  witness  says  three  doors 
from  the  crossing  where  she  was  hit.  There 
was  also  evidence  that  the  motorman  did  not 
ring  any  bell.  On  this  evidence  a  motion  to 
nonsuit  on  the  ground  that  the  motorman 
was  without  negligence  was  denied,  and 
rightly,  as  we  think.  Zolpher  v.  Camden  & 
Sub.  Ry.  Co.,  69  N.  J.  Lew,  417,  55  Atl.  249. 

But  a  motion  to  nonsuit  on  the  ground 
that  the  girl's  own  negligence  contributed  to 
the  Injury  was  granted.  It  is  this  direction 
to  nonsuit  that  is  here  on  writ  of  error.  We 
think  there  was  error  In  the  granting  of  this 
motion.  The  child  was  upon  the  cross-walk, 
where  she  had  the  right  to  be.  and  where  she 
had  the  right  to  rely  upon  the  fact  tliat  the 
motorman  of  the  car,  as  well  as  the  drivers  of 
all  other  vehicles,  would  respect  her  priority 
of  right  to  cross  the  street  If  she  was  In  posi- 
tion to  Justify  her  proceeding  to  cross,  under 
a  reasonable  belief  that  she  could  do  so  with 
reasonable  safety  if  both  she  and  the  motor- 
man  were  In  the  exercise  of  reasonable  care. 
Consolidated  T.  Co.  v.  Glynn,  59  N.  J.  Law, 
432,  87  Atl.  66.  Whether  a  person  proceed- 
ing to  cross  at  a  cross-walk,  who  may  see  a 


car  approaching,  is  in  tlie  exercise  of  rea- 
sonable care.  Is  for  the  Jury.  Where  reason- 
able minds  may  dllTer  as  to  whether  a  per- 
son on  foot  who  crosses  a  street  when  upon 
the  sidewalk,  in  front  of  an  approaching  trol- 
ley car,  was,  under  the  given  circumatances, 
guilty  of  an  act  of  negligence  whlcli  con- 
tributed to  the  injury,  is  always  for  ttie  Jury. 
A  trolley  car  has  no  special  right  in  tlie 
streets,  at  the  cross-walk,  over  the  rights 
of  a  pedestrian.  Consolidated  T.  Col  v. 
Halght,  6»  M.  J.  Law,  580,  87  AtL  135. 

Our  decisions  all  bold  that  It  Is  not,  under 
all  circumstances,  negligence  per  se  to  go 
upon  a  trolley  track  at  a  cross-walk,  either 
on  foot  or  when  driving  a  vehicle,  for  tlie 
purpose  of  crossing,  without  first  looking  for 
an  approacliing  car.  Consolidated  Traction 
Go.  V.  Scott  68  N.  J.  Law,  682,  84  AtL  1094. 
83  L.  R.  A.  122,  65  Am.  St  Rep.  620;  Con- 
solidated Traction  Co.  v.  Halght  60  N.  J. 
Law,  577,  37  Atl.  135 ;  Consolidated  Traction 
Co.  T.  Glynn,  59  N.  J.  Law,  432,  37  AtL  66; 
Dennis  v.  N.  J.  St  Ry.  Co.,  64  N.  J.  Law, 
439,  45  Atl.  807;  Conrad  v.  EHlzabetb  St 
Ry.  Co.i  70  N.  J.  Law,  676,  58  Att.  87&  The 
rule  as  to  looking  and  listening  does  not 
apply  to  the  crossing  of  trolley  traces  with 
equal  force  as  to  one  crossing  the  tracks  of 
a  steam  railway.  Consolidated  T.  Oo.  v. 
Scott  supra.  In  Newark  Passenger  Ry.  Co. 
T.  Block,  Mr.  Justice  Magie  said :  "The  claim 
is  that  such  observation  must  be  extoided  to 
any  approaching  car,  no  matter  how  distant 
But  this  is  obviously  an  exaggerated  notion 
of  the  duty  required.  The  most  prudent  man 
would  never  suppose  himself  required  to 
thus  observe.  If  such  a  rule  of  duty  were 
adopted  and  practiced  in  a  crowded  city. 
the  crossing  of  many  streets  would  be  bar- 
red to  pedestrians  for  a  great  part  of  the 
time.  The  general  rule  to  which  we  liave  re- 
ferred does  not  Justify  this  excessive  view  of 
the  duty  required.  It  will  require  one  cross- 
ing the  roadway  on  foot  to  extend  his  ob- 
servation only  to  the  distance  within  which 
vehicles  proceeding  at  customary  and  rea- 
sonably safe  speed  would  threaten  his  safety." 
Newark  Passenger  Ry.  Co.  v.  Bloc^,  SS  N.  J. 
Law,  605,  613,  27  AtL  1067,  22  L.  R.  A.  374. 
Mr.  Justice  Van  Syckel,  in  Consolidated  T. 
Co.  V.  Glynn,  supra,  stated  what  I  think  to 
be  the  true  rule :  "It  was  therefore  a  ques- 
tion of  fact  for  the  Jury  to  settle  whether  the 
plaintiff,  in  the  exercise  of  reasonable  pru- 
dence and  caution,  should  have  apprehended 
that  the  car  was  coming  at  so  high  a  rate  of 
speed  that  it  would  reash  liim  before  be 
cleared  the  tracks,  and  to  determine  whether 
a  prudent  man,  with  the  right  to  presume 
that  the  company  would  exercise  due  care  on 
its  part  would  have  proceeded  to  cross  tbe 
street  under  the  circumstances  presented  on 
behalf  of  tb»  plaintiff." 

Under  the  proof  in  this  case,  applying  tbe 
rule  of  law  as  stated  In  tbe  dedsiona  beretn 
cited,  we  tliink  the  question  of  the  oontrlba- 


Digitized  by 


Google 


N.J.) 


LEWIS  T.  MAYOR,  ETC,  OF  CITY  OF  NEWARK. 


1039 


tory  negligence  of  the  plaintiff  was  for  the 
jury,  and  that  the  Judgment  of  the  Supreme 
Court  should  be  lerersed  and  a.  venire  de 
novo  awarded. 

MAOIE,  Ch.,  and  VROOM,  HENDBIOK- 
BOM,  and  GBBEN,  JJ.,  dissenting. 


liEWIS  et  al.  y.  MAYOB.  BTG.  OF  CITY 
OF  NEWARK  et  al. 

(Supreme   Court   of   New   Jersey.     March   11, 
1907.) 

1.  Cebtiobabi— Vamditt  or  Obdiha.kcib. 

Certiorari  is  the  proper  remedy  for  testtng 
the  Talidity  of  an  ordinance,  resolution,  or  mo- 
tion, adopted  by  a  municipal  body,  althouKh 
the  action  under  review  may  affect,  collaterally, 
the  right  to  an  office. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die 
TOL  9,  Certiorari,  }  36.] 

2.  MmnciPAi.   Cobporattors— Genebai.   Act 
— Chabtxbb— Repeai.. 

A  eeneral  act  relatiye  to  municipalities. 
paased  in  pursuance  of  article  4,  |  7,  par.  11,  of 
the  state  Constitution,  will  repeal  all  incon- 
sistent provisions  in  municipal  charters,  wheth- 
er there  are  words  of  express  repeal  or  not 
S.  Sake— Obdinaroes— PnBUOATioN. 

What  publication  reqnisite  before  an  ordi- 
nance becomes  operative  in  the  city  of  Newarlc. 
fEd.  Note. — For  cases  in  point,  see  Gent.  Dix. 
▼ol.  36,  Municipal  Corporations,  S  243.] 

(Sylhibus  by  the  Court) 

Certiorari  by  the  state,  on  the  relation  of 
Liouls  Lewis  and  others,  against  the  mayor 
and  common  council  of  the  city  of  Newark 
and  others,  to  review  an  ordinance.  Ordi- 
nance vacated  and  set  aside,  and  writ  dis- 
missed as  to  board  of  chosen  freeholders. 

Argued  February  term,  1907,  before  FORT, 
PITNEY,  and  REED,  JJ. 

Frederldc  T.  Johnson,  for  prosecutors. 
Chandler  W.  Biker  and  Joseph  L.  Mnnn.  for 
defendants. 

FORT,  J.  The  writ  In  this  case  brings  up 
two  matters  of  municipal  action  of  the  com- 
mon council  of  the  city  of  Newark  for  re- 
view: First,  the  passage  of  an  ordinance  to 
divide  the  city  into  wards,  and  to  Increase 
the  number  of  wards  to  16 ;  second,  a  motion, 
■o  called,  passed  December  3,  1906,  as  fol- 
lows: "Moved,  that  Reuben  Odel  be  elected 
freeholder  to  r^resent  the  Sixteenth  Ward 
of  the  dty  of  Newark  to  fill  vacancy." 

The  ordinance  was  adopted  November  30, 
1906,  and  approved  by  the  mayor  upon  the 
aame  day.  The  return  shows  that  the  ordi- 
nance was  Introduced  on  November  30th  and, 
under  suspension  of  the  rules,  given  three 
readings  and  passed.  The  power  of  the  com- 
mon council  to  pass  an  ordinance  for  the  di- 
vision of  the  city  into  wards,  and  increasing 
Mie  number  of  wards  to  16,  Is  not  questioned. 
The  authority  is  expressly  conferred  by  stat- 
ute. P.  U  189S,  p.  811.  The  authority  to 
adopt  the  motion  of  December  3,  1906,  to 
elect  Mr.  Odel  to  the  ofSce  of  freeholder,  de- 


pended upon  the  existence  of  at  least  two 
basal  facts,  namely:  (1)  That  the  ordinance 
passed  November  30,  1906,  was  in  force  on 
December  3,  1906;  and  (2)  that  it  had  cre- 
ated a  vacancy.  If,  for  any  reason,  it  had  not 
become  operative  on  December  3d,  of  course, 
there  was  no  vacancy  to  fill,  because  there 
was  no  oflSce  existent  to  be  vacant  The  office 
of  freeholder  from  the  Sixteenth  Ward  was 
created  by  the  ordinance  of  November  30, 
1906,  and  had  no  legal  existence  until  and 
after  said  ordinance  became  operative. 

It  is  contended  that  the  ordinance  of  No- 
vember 30,  1906,  was  not  In  force  on  Decem- 
ber 3,  1906,  because  it  had  not  been  published, 
as  required  by  law,  to  be  operative  on  that 
date.  By  the  charter  of  the  city  of  Newaric, 
passed  in  1836  (P.  L.  1836,  p.  191,  |  14),  it  is 
provided  that  before  any  ordinance  shall  take 
effect  It  shall  be  published  for  20  days  after 
its  approval  in  two  daily  newspapers  printed 
and  published  in  the  city.  In  1871  (P.  U 
1871,  p.  600)  the  diarter  was  amended  to  re- 
quire publication  for  10  days  only.  In  1881 
0?.  L.  1881,  p.  295)  an  act  was  passed  en- 
titled "An  act  concerning  the  publication  of 
ordinances,  financial  statements,  and  other 
public  notices."  By  the  first  section  of  this 
act  It  is  provided  that:  "In  all  cities  of  this 
state,  the  ordinances  passed  by  the  city  coun-i 
ells  thereof  shall  be  published  In  at  least  one 
newspaper  printed  and  published  in  the  city 
affected  by  said  ordinance,  for  at  least  two 
insertions,  before  said  ordinance  shall  be- 
come operative  and  binding."  It  needs  no 
argument  to  show  that,  under  this  section.  If 
it  applies,  there  must  be  two  insertions  In 
the  same  newspaper. 

We  are  unable  to  escape  the  conclusion  that 
this  law  is  applicable  to  Newark,  and.  If  it  is, 
the  ordinance  creating  the  Sixteenth  Ward  in 
Newark  was  not  In  force  at  the  time  tliat  the 
motion  was  adopted  appointing  Odel  a  free- 
holder to  fill  the  vacancy  In  that  office  which 
would  exist  when  the  Sixteenth  Ward  was 
established,  conceding 'that  the  creation  of  a 
ward  would  of  itself  create  such  a  vacancy. 
The  testimony  of  the  city  clerk,  Mr.  Connolly, 
at  pages  16  and  17  of  book  1,  makes  it  clear 
that  this  ordinance  was  not  published  by  two 
insertions  in  any  newspaper  except  the  New- 
ark Morning  Star.  It  was  published  in  the 
Newark  Morning  Star  on  Saturday  and  Mon- 
day mornings,  December  1  and  3.  1900,  and 
If  this  newspaper  were  one  in  which  such 
publications  could  be  legally  made  under  the 
statute  It  might  be  sufficient;  but  the  third 
section  of  the  act  of  1881  declares  that  the 
newspapers  publishing  such  ordinances  shall 
have  been  published  for  a  period  of  two  years 
before  any  such  publication  can  be  legally 
made  therein.  By  an  act  passed  In  1895, 
which  relates  by  its  title  and  in  the  body  of 
the  act  to  the  publication  of  ordinances  in 
cities  of  the  first  class  only  (P.  L.  1895,  p. 
773),  It  Is  enacted  that  it  shall  not  be  nec- 
essary in  any  city  of  the  first  class  to  publish 
any  ordinance  now  required  by  law  to  be  pub- 
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Usbed  in  any  newspapers,  "to  hereafter  pub- 
lish such  ordinances  •  •  *  for  a  longer 
space  than  five  days,  nor  for  more  than  five 
Insertions  In  the  dally  official  newspapers  of 
such  city."  This  act,  howcTer,  we  do  not 
think  requires  any  publication  to  be  made 
in  excess  of  two  insertions,  in  cases  of  ordi- 
nances, aa  provided  by  the  act  of  18S1,  but 
is  only  a  limitation  upon  existing  statutes 
which  may  require  even  more  than  five  days' 
publication.  The  act  of  1895  would,  undoubt- 
edly, if  the  act  of  1S81  did  not  exist,  reduce 
the  10  days'  publication  required  by  the  act 
of  1871  to  five  days'  or  five  insertions.  But 
what  the  real  effect  of  the  act  of  1885  may 
be  is  immaterial  in  this  case,  if  the  act  of 
1881  as  a  matter  of  fact  has  not  been  complied 
with.  By  an  act  entitled  "An  act  determin- 
ing what  newspapers  shall  be  qualified  to 
publish  legal  notices  and  proceedings"  passed 
June  13,  1696  (P.  L.  1895,  p.  803),  it  Is  pro- 
Tided  that  all  newspapers  printed  in  the  Eng- 
lish language,  and  regularly  printed  and  pub- 
lished in  this  state  at  least  once  a  week,  and 
which  shall  have  heesi  so  printed  and  pub- 
lished for  at  least  one  year  continuously, 
shall  be  qualified  to  publish  all  legal  notices 
and  advertisements  of  whatever  nature,  re- 
quired to  be  published  by  any  local  govern- 
ment or  by  any  officer  or  board  or  commis- 
sion. This  act  undoubtedly  reduces  the  two 
years  of  continuous  publication  in  the  act  of 
1881  to  one  year ;  but  we  are  unable  to  find 
any  other  modifications  in  the  statutes,  and 
our  conclusion  is  that  to  make  a  legal  publica- 
tion of  ordinances  in  cities  of  the  first  class, 
the  newspaper  must  be  published  in  the  Eng- 
lish language,  continuously,  for  a  period  of 
one  year  prior  to  the  publication,  in  order 
tbat  the  two  insertions  published  in  it  shall 
give  effect  to  the  ordinance.  Tbe  Morning 
Star  had  only  been  published,  at  the  time  of 
the  publication  of  the  ordinance  in  question, 
for  about  two  months.  The  suggestion  is 
ttiat  It  Is  published  by  the  Newark  Advertiser 
as  a  morning  edition  of  that  paper,  and  there 
is  testimony  on  that  question,  but  clearly, 
such  a  view  cannot  be  sustained.  The  titles 
are  different  and  the  newspapers  are  unques- 
tionably separate  and  distinct  within  the  con- 
templation of  the  laws  governing  the  publl- 
cati<Mi  of  ordinances  above  dted. 

It  Is  suggested  on  the  brief  that  the  first 
section  of  the  act  of  1881  Is  unconstitutional, 
in  tbat  the  body  of  the  act  is  not  as  broad 
as  its  title.  Tbe  title  is  "An  act  concerning 
the  publication  of  ordinances,  financial  state- 
ments, and  other  public  notices,"  and  the  first 
section  is  that,  in  all  cities  of  this  state,  tbe 
ordinances,  etc.,  shall  be  published,  etc.  We 
uo  not  think  that  this  section  is  imconstltu- 
tional  for  the  reason  urged,  even  under  the 
opinion  in  tbe  case  of  Beverly  v.  Wain,  57  N. 
J.  Law,  143,  30  Atl.  545,  and,  as  that  case  was 
distinguished  by  the  Court  of  Errors  and  Ap- 
I>eals  in  Johnson  t.  Asbury  Park,  60  N.  J. 
Law,  427,  at  p.  432,  39  Atl.  693,  we  are  clear 
that  this  act  is  not  unconstitntionaL    Nor  is 


it  unconstitutional  within  the  principle  stated 
in  Coutierl  v.  New  Brunswick,  44  N.  J.  Law. 
68.  That  the  act  of  18&1  repeals  tbe  provi- 
sions of  the  charter  of  the  city  of  Newark  on 
the  same  subject  is  clear,  first,  on  tbe  ground 
that  it  is  a  repealer  by  implication,  under 
the  rule  stated  in  tbe  case  of  Morris  &  Essex 
R.  R.  V.  Com'r  of  E.  B.  TaxaUon,  37  N.  J. 
Law,  228,  and,  second,  expressly,  as  we  think, 
under  tbe  decision  of  the  Court  of  Errors  in 
Haynes  v.  Gape  May,  52  N.  J.  Law.  ISO,  19 
Atl.  176,  wherein  it  is  held  tbat  general  stat- 
utes relative  to  municipalities  passed  in  pur- 
suance of  article  5,  {  7,  par.  11,  of  the  state 
Constitution  will  repeal  all  Inconsistent  prori- 
sions  in  city  charters,  whether  there  sie 
words  of  express  repeal  or  not.  That  case 
holds  that  general  statutes  dealing  with  the 
subject-matter  of  a  prior  special  law  will  be 
considered  as  evincing  a  legislative  intent  to 
supersede  them,  and  thus  will  abrogate  and 
annul  them.  There  being  no  Sixteenth  Ward 
in  the  city  of  Newark  in  legal  existence  on 
December  3,  1906,  there  was  no  vacancy  in 
the  office  of  freeholder  to  fill,  and  hence  no 
power  in  tbe  council,  at  the  time,  to  adopt  a 
motion  to  elect  or  appoint  any  person  to  fill 
it    State  V.  Jersey  City,  29  N.  J.  Law,  170. 

This  leaves  but  a  single  question  to  be 
considered,  viz. :  Can  this  matter  l>e  inqnireii 
Into  on  certiorari?  It  Is  contended  that  it 
cannot,  because  it  Involves  the  title  of  Odel 
to  the  office  of  chosen  freeholder  and  that 
tbat  can  only  be  inquired  into  upon  quo  war- 
ranto. We  do  not  think  the  proceeding  does 
Involve  the  title  to  office.  The  prosecutors 
as  citizens  and  taxpayers  seek  to  set  aside 
what  they  allege  to  be  illegal  municipal  ac- 
tion. They  do  not  directly  attack  Mr.  Odel's 
title  to  an  office  in  the  possession  and  user  of 
which  he  actually  is.  In  Haines  v.  Freehold- 
ers, 47  N.  J.  Law,  464, 1  AU.  515,  Mr.  Justice 
Scudder  says:  "There  must  be  a  user  as 
well  as  a  claim  of  a  franchise  to  found  an 
application  for  an  information  in  the  nature 
of  a  quo  warranto,"  citing  Rex  v.  Wliitwell, 
5  T.  R.  84;  Updegraff  t.  Crans,  47  Pa.  108. 
But  tbe  same  learned  Justice  also  sajrs  in 
tbat  case  that:  "Collateral  questions  affect- 
ing the  right  to  an  office  may  be  sometimes 
raised,  either  by  certiorari  or  mandamus,  in 
testing  tb.6  validity  of  the  ordinances  and 
resolutions  of  municipal  bodies,  as  in  O'Don- 
nell  T.  Dusman,  39  N.  J.  Law,  677,  and  Trow- 
bridge V.  Newark,  46  N.  J.  Law,  140."  In 
Fitzgerald  v.  New  Brunswick,  47  N.  J.  Law, 
479,  1  AU.  496,  54  Am.  Rep.  182,  proceedings 
were  allowed  to  test  the  validity  of  the  ac- 
tion of  the  common  council  In  declaring  va- 
cant the  office  of  chief  of  police  and  patrol- 
men of  the  city  of  New  Brunswick  and  ap- 
pointing another  chief  and  other  patrolmen 
to  fill  their  places.  Both  resolutions  were 
brought  upon  certiorari,  and  both  resolutions 
were  vacated.  On  error  in  the  Court  of  Ki^ 
rors  and  Aj;>peals  In  that  case,  it  was  rigor- 
ously contended  that  certiorari  would  not  lie, 
and  a  full  discussion  on  the  question  will  be 
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ound  in  the  brief*  of  counsel  In  48  N.  J. 
<aw,  at  pp.  468  and  471,  8  AtL  729.  It  ia 
rue  that  Chief  Justice  Beasley,  in  his  opin- 
>n  In  that  case,  does  not  discuss  the  ques- 
lon  of  whether  certiorari  will  He,  but  he  does 
ny.  "Other  objections  taken  In  the  brief 
f  counsel  have  been  duly  considered,  but  b»- 
3g  deemed  plainly  unsustainable  their  dls- 
ussion  seems  unnecessary."  New  Brunswick 
.  Fitzgerald,  48  N.  J.  Law,  at  p.  489,  8  Atl. 
t  p.  731.  And  a  statement  of  that  kind  by 
bat  distinguished  and  careful  Jurist  shows 
l)(>7  were  considered  and  deemed  without 
orce. 

In  the  case  before  us,  even  If  the  office 
ad  been  found  to  legally  exist  at  the  time 
be  motion  appointing  Odel  was  adopted, 
bere  was  no  incumbent  against  whom  Odei 
ould  commence  quo  warranto  proceedings, 
nd  we  think  that  Odel,  by  taking  the  oath 
f  office  and  attempting  to  meet  with  less 
ban  a  quorum  of  others,  claiming  to  be  free- 
lolders,  was  not  In  the  possession  and  user 
t  the  office  of  chosen  freeholder  in  such  a 
ease  as  to  make  it  proper  to  institute  quo 
rnrranto  proceedings  against  him.  But, 
rbether  such  proceedings  could  have  been 
nstituted  against  blm  or  not  upon  his  taking 
be  oath  of  office,  is  not  a  proper  matter  for 
llscnsslon  here,  nor  Is  it  necessary  for  us  to 
naslder  It  The  question  of  Odel's  title  is 
nerely  collateral  to  the  issue  here  for'deter- 
nlnatlon.  We  have  to  do  with  the  legality 
ind  right  of  the  council  to  pass  the  ordinance 
lad  motion  only.  The  authority  to  pass  the 
irdlnance  is  not  questioned.  The  power  to 
idopt  the  motion  at  the  time  they  did  was 
clearly  not  existing  in  the  common  councIL 
The  writ  here  seeks  to  vacate  this  Illegal 
ixerclse  of  authority  and  we  think  that  is 
irlthln  the  power  of  the  court  on  certlorarL 

In  reaching  this  result  we  have  not  over- 
ooked  the  question  raised  by  the  prosecutor 
IS  to  whether  a  vacancy  can  exist  In  the  Six- 
:eenth  Ward  as  created  by  the  ordinance  of 
!<0Tember  30th,  which  can  be  filled,  either  by 
election  or  appolntmoit  prior  to  the  expira- 
:Ion  of  the  term  of  the  chosen  freeholders 
ilected  in  the  territory  of  which  the  Sixteenth 
^ard  was  a  part  at  the  time  of  the  election 
>f  chosen  freeholders  in  November,  1906. 
('^anberbach  r.  Chosen  Freeholders,  65  N.  J. 
[jaw,  62S,  47  Atl.  S60.  Nor  have  we  deemed 
t  necessary  In  this  case  to  determine  the 
»ntroverted  question  as  to  the  beginning  of 
:he  term  of  chosen  freeholders  In  counties  of 
the  first  class  in  a  proceeding  challenging 
)nly  the  power  of  the  common  council  of  the 
:ity  of  Newark  to  fill  vacancies  in  that  board. 
Sor  has  it  been  thought  necessary,  under  the 
result  here  reached,  to  pass  upon  the  ques- 
tion of  whether  the  ordinance  of  November 
)Oth  was  one  Involving  the  expenditure  of 
money  within  the  provision  of  the  city  charter 
requiring  publication  of  such  ordinances  be- 
tween their  second  and  third  reading.  Hav- 
ing foimd  that  the  motion  to  appoint  Odel 
•ras  void,  even  concedinc  the  ordinance  valid, 
65A.-66 


It  became  unnecessary  to  pass  upon  these 
several  questions,  which  could  only  affect  the 
legality  of  the  ordinance  Itself. 

As  to  the  defendant,  the  board  of  chosen 
freeholders  of  Essex  county,  they  being  nei- 
ther a  proper  or  necessary  party  to  the  pro- 
ceeding, the  writ  Is  dismissed.  As  to  the 
other  defendants,  the  action  of  the  mayor  and 
common  council  of  the  City  of  Newark,  In 
passing  the  ordinance  of  November  80,  1906, 
Is  not  passed  upon,  but  the  motion  of  Decem- 
ber 3,  1906,  having  been  illegally  adopted,  be- 
fore the  ordinance  of  November  30,  1906,  was 
operative  to  create  any  office  under  it,  the 
same  Is  vacated  and  set  aside.  None  of  the 
parties  will  be  allowed  costs  as  against  the 
other. 


McOARTER,  Atty.  Gen^  v.   VINBLAND 
LIGHT  ft  POWER  CO. 

(Court  of  Chancery  of  New  Jersey.    Feb.  16, 
1907.) 

1.  FitAircnisi»— Natcbk  of  Rioht. 

The  Legislature  has  the  power  to  bestow 
upon  an  individoal  the  right  to  exercise  those 
public  franchises  which  can  only  be  exercised 
through  legislative  sanction,  to  the  same  extent 
that  such  powers  can  be  bestowed  by  leglslativs 
enactment  upon  private  oorpontiooa. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2&,  Franchises,  Si  1-8.] 

2.  Saiob— Sauc— Statutobt  Pbovisioh. 

The  act  of  March  11,  1842  (JP.  L.  p.  164) 
which  has  heen  preserved  by  Rev.  St.  1846,  p. 
136,  tit  6,  c.  8,  I  20,  Revision,  p.  192,  |  85, 
and  P.  L  1896,  p.  303,  {  82,  authorizing  the 
franchises  of  public  utility  corporations  to  be 
sold  through  the  medium  of  receiverships,  sanc- 
tioned the  use  of  snch  franchises  by  an  individ- 
ual purchaser. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  23,  Franchises,  H  5,  6.J 

8.  Samk. 

The  act  of  March  U.  1842,  and  the  subse- 
quent acta  extending  Its  operation,  will  not  re- 
ceive ^at  strict  construction  which  is  applied 
to  legislative  grants,  because  the  acts  grants  no 
new  rights,  but  slmplv  makes  provision  for  the 
transmission  of  tltie,  by  sale  or  lease,  of  rights 
already  granted. 

4.  Samb.  _ 

The  act  of  February  17,  1881  (P.  Lw  p.  83 ; 
Gen.  St  p.  3694,  U  84,  86)  operates  to  with- 
draw legislative  sanction  for  the  use,  by  an  in- 
dividual, of  the  Boveraign  prarogatives  purchas- 
ed under  decrees  of  courto,  and  requires  their 
use  by  corporations  created  by  the  act  ex  pro- 
prio  vigore. 

5,  iKjuRonon— SuBjioTS    or    Rkliet— Pan - 

UC  RiOHTB. 

On  Information  filed  by  the  Attorney  Gen- 
eral, this  court  may  restrain  the  unwarranted 
use  of  sovereign  prerogatives. 

[EM.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  27,  Injunction,  f  161.] 

(Syllabus  by  the  Court) 

Action  for  Injunction  on  the  Informatioii  of 
Robert  H.  Mc(3arter,  Attorney  General, 
against  the  VIneland  Light  &  Power  Com- 
pany. Heard  on  application  tor  preliminary 
Injunction  on  InformatioB,  answer,  and  af- 
fidavits.    Granted. 
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65  ATLANTIC  BBPORTEB. 


(N.J. 


Tbe  Infonoatlon  aeeka  to  restrain 'defend- 
ant corporation  from  extending  its  gas  mains 
through  the  highways  of  tbe  borough  of  Vine- 
land  and  township  of  Landls.  Defendant 
was  Incorporated  in  the  year  1900  under  the 
general  corporation  act  (P.  L.  1896,  p.  277). 
Among  the  objects  named  in  its  certiQcate 
of  Incorporation  is  the  power  to  perform  the 
acts  which  are  now  sought  to  be  restrained. 
No  permission  has  been  given  to  defendant, 
by  either  of  the  municipalities  named,  to 
open  or  occnpy  the  highways.  Defendant 
claims  the  right  to  do  so  as  lessee  of  the  fran- 
chises granted  by  the  Legislature  to  the  Vine- 
land  Gaslight  Company,  by  act  approved 
March  15,  1870  (P.  L.  1870,  p.  577).  That  act 
granted  to  tbe  company  last  namM  tbe  right 
to  lay  gas  pipes  in  the  highways  now  In  dis- 
pute. Defendant  company  claims  title  to  tbe 
trancbises  of  the  earlier  company  in  tbe  fol- 
lowing manner:  In  the  year  1884  the  Vine- 
land  Oasligbt  Company  became  insolvent  and 
passed  into  the  hands  of  a  receiver  appointed 
by  this  court  Pursuant  to  an  order  of  court 
the  receiver  made  public  sale  of  all  the  prop- 
erty and  franchises  of  the  Insolvent  company, 
and  John  R.  Famum  became  the  purchaser 
at  that  sale.  The  sale  was  thereafter  duly 
confirmed  by  the  conrt.  Famum  operated  the 
works  until  the  year  1900,  when,  on  March 
27tb,  be  conveyed  the  same  to  Arthur  A. 
Halbrook.  The  conveyance  included  all  the 
real  and  personal  property  purchased  by  Far- 
nnm  at  tbe  receiver's  sale  and  some  addition- 
al property  and  extensions  of  the  works,  and 
specifically  included  the  franchises  sold  by 
the  receiver.  At  the  same  time,  though  under 
date  of  March  31,  1900,  Halbrook  and  wife 
conveyed  the  same  property,  except  the  fran- 
chises, to  defendant  company,  and,  by  a  sepa- 
rate instrument,  leased  tbe  franchises  to  de- 
fendant company,  for  the  term  of  99  years. 
Since  that  date  defendant  company  has  oper- 
ated the  works  and  made  such  improvements 
and  extensions  as  the  growth  of  the  commun- 
ity has  seemed  to  warrant.  At  the  time  tbe 
information  was  filed,  defendant  was  engaged 
In  making  further  extensions,  and  the  present 
Information  is  filed  to  enjoin  this  proposed 
new  work.  The  present  application  is  for  a 
preliminary  injunction,  and  has  been  heard 
on  the  information,  answer,  and  accompany- 
ing affidavits. 

Edwin  F.  Miller  and  Gasklll  &  Gasklll,  for 
informant  French  &  Richards  and  Leverett 
Newcomb,  for  defendant 

LBAMING,  V.  C.  (after  stating  tbe  facts). 
By  act  of  March  11,  1842,  the  Legislature 
authorized  the  sale,  through  the  medium  of 
receiverships,  of  tiie  franchises  of  public 
utility  corporations.  P.  L.  1842,  p.  164.  This 
legislation,  with  but  minor  changes,  has  been 
preserved  since  that  date.  Rev.  St  1846,  p. 
186,  tit  6,  c.  3,  S  20;  Revision,  p.  192,  §  85;  P. 
L.  1896,  p.  303,  f  82.  This  statute  authorized 
tbe  sale  of  the  franchises  of  insolvent  public 
service  corporations  to  any  person  or  persons 


tor  tbe  nnexplred  term  of  the  francbises, 
and  bestowed  npon  tbe  purchaser  tbe  use 
and  enjoyment  of  the  franchises  so  sold  to 
tbe  same  extent  that  the  stockholders  of  tbe 
corporation  to  which  the  franchises  had  been 
theretofore  granted  could  have  used  and 
enjoyed  the  same.  The  corporations  referred 
to  by  the  act  are  only  insolvent  corporations 
eng;aged  in  work  of  a  public  nature,  and 
tbe  franchises  referred  to  are  manifestly  snch 
parts  of  tbe  sovereign  power  as  bad  been 
granted  to  tbe  corporation — rights  and  privi- 
leges which  can  only  be  enjoyed  through 
legislative  grant.  In  the  case  of  the  gas  cor- 
poration in  question  this  would  Include  tbe 
right  to  lay  and  maintain  gas  pipes  in  the 
public  highways  now  In  dispute  for  the  pur- 
pose of  supplying  the  public  with  gas.  Un- 
less some  limitation  can  be  found  npon  the 
legislative  power  to  grant  such  franchises  to 
an  individual,  tbe  act  must  be  regarded  as 
vesting  in  an  Individual  purchaser  at  tbe 
receiver's  sale  an  absolute  title  to  the  fran- 
chises sold,  Including  the  power  to  operate 
under  the  franchises  so  conveyed  to  the  same 
extent  that  tbe  Insolvent  corporation  conld 
bave  operated.  This  necessarily  includes  tbe 
right  to  make  extensions  within  tbe  terri- 
tory defined  In  the  charter  act  of  tbe  Insol- 
vent corporation.  I  am  not  aware  of  any 
limitation  upon  the  legislative  power  of  tbe 
nature  suggested.  I  apprehend  that  It  is 
at  this  time,  within  the  legislative  power 
to  authorize  gas  works  to  be  constructed  and 
operated  by  an  individual  in  substantially 
the  same  manner  that  such  privileges  are 
now  conferred  npon  gas  corporations.  It 
Is  urged  that  a  strict  construction  of  tbe 
act  authorizing  sales  of  franchises  must  be 
adopted,  and  that  such  a  construction  will 
discover  limitations  upon  the  rights  passing 
to  tbe  purchaser  under  tbe  sale.  I  cannot 
regard  tbe  statute  as  one  requiring  tbat 
strict  construction  which  Is  applied  to  legis- 
lative grants.  The  statute  grants  no  new 
rights;  but  simply  makes  provision  for  tbe 
transmission  of  title,  by  sale  or  lease,  of  the 
rights  already  granted.  Bla(&  v.  Delaware 
&  Rarltan  Canal  Co.,  22  N.  J.  Bq.  130,  402. 
Tbe  title  transmitted  at  the  sale  is  to  the 
highest  bidder,  and  cannot  be  regarded  as  a 
right  bestowed  in  personal  confidence  and  in- 
capable of  future  transmission,  or  one  that 
will  terminate  at  the  decease  of  the  pni^ 
chaser.  Tbe  duration  of  the  term  tar  the 
enjoyment  of  the  franchise  is  specifically  de- 
fined by  tbe  act  as  tbe  remaining  portion 
of  the  term  of  tbe  franchise  as  originally 
granted. 

Our  law  appears  to  have  contained  no  pro- 
vision contemplating  other  than  tbat  a  pur- 
chaser at  such  sale  should  be  privileged  to 
operate,  as  an  Individual,  under  the  fran- 
chises so  acquired  by  the  purchaser,  or  to 
transmit  the  title  to  tbe  rights  so  acquired 
in  tbe  same  manner  tbat  tbe  title  to  other 
property  rights  could  by  law  be  transmitted, 
until  the  year  1875,  the  year  that  the  consti- 
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ntional  amendtnenta  took  effect  March,  26, 
L875,  an  act  was  approved  (P.  L.  1876,  p.  41), 
rblch  proylded  ttaat  wbenerer  any  railroad, 
»nal,  turnpike,  bridge,  or  plank  road,  of  any 
nrporatlon  of  this  state,  sbould  be  sold  nn- 
ler  tbe  decree  of  court  or  under  power  of 
lale  In  a  mortgage  deed,  the  person  or  per- 
lons  for  or  on  whose  account  the  purchase 
ihould  be  made  were,  by  the  act,  constituted 
L  body  politic  and  corporate  and  vested  with 
'all  the  right,  title.  Interest,  property,  posses- 
ilon,  claim  and  demand  in  law  and  equity,  of, 
n  and  to  such  railroad,  canal,  turnpike, 
>rldg»  or  plank  road,  with  the  appurte- 
tances,  with  all  the  rights,  powers,  Immunl- 
les,  prlTlleges  and  franchises  of  the  said 
»rporation,  which  may  have  been  granted 
o  or  conferred  thereon  by  statute  or  statutes, 
n  force  at  the  time  of  such  sale  and  convey- 
ince,  and  subject  to  all  the  restrictions  Im- 
x>sed  upon  such  corporation  by  any  such  act 
>r  acts,  except  so  far  as  the  same  are  modi- 
led  hereby."  The  act  then  required  the  per- 
mns  for  or  on  whose  account  the  purchase 
ivas  made  to  meet,  within  80  days  after  the 
wnveyance,  at  the  county  town  of  one  of  the 
nuntles  In  which  the  works  were  located, 
w^o  weAs'  notice  of  such  meeting  first  being 
jlven  by  newspaper  notice,  and  organize 
•said  new  corporation"  by  electing  a  presl- 
lent  and  six  directors.  At  that  meeting  a 
sorporate  name  and  seal  were  required  to  be 
idopted,  and  the  amount  of  the  capital  stock 
letermlned.  Preferred  stock  is  also  author- 
sed,  as  well  as  bonds  not  exceeding,  in 
imount,  the  aggregate  amount  of  stock.  The 
lew  corporation  was  also  required  to  file  In 
iie  oflSce  of  the  secretary  of  state,  within 
me  month  after  organization,  a  certificate  of 
;he  date  of  organization,  the  name  adopted, 
:he  amount  of  stock,  and  the  name  of  the 
>fficerB  selected. 

This  statute  of  1875  does  not  authorize  the 
;>erson8,  In  whose  interest  the  purchase  is 
nade^  to  form  themselves  into  a  corporation, 
rhe  act  ex  proprlo  vlgore  makes  them  a 
iorporatlon,  and  requires  them  to  effect  an 
>rganlzation  in  the  manner  and  within  the 
ime  specified.  Whatever  legal  title  may  pass 
jy  the  conveyance.  In  form  made  to  an  indi- 
vidual purchaser  or  to  Individual  purchasers, 
a  clearly  intended  by  the  statute  to  be  held 
>y  blm  or  them,  not  for  his  or  their  individual 
ise,  bat  for  the  use  of  and  to  be  used  by  the 
statutory  creation.  It  seems  entirely  mani- 
fest that  this  act  denies  legislative  sanction 
:o  the  exercise  of  the  franchises  by  an  in- 
liTldnal  or  individuals  as  such,  and  in  effect 
forbids  such  use,  and  requires  that  any  use 
>f  the  franchises  shall  be  exercised  through 
:he  medium  of  the  corporation  created  by  the 
ict  and  organized  pursuant  to  the  directions 
)f  the  act 

It  will  be  observed  that  the  act  last  re- 
ferred to  does  not  Include  gas  corporations. 
^o  I^^latlon  of  this  nature  appears  to  have 
ieen  adopted  touching  gas  corporations  until 
iie  ace  of  February  17,  1881.    P.  L.  1881,  p. 


33;  Gen.  St  p.  3694,  {{  34,  35.  This  act  re- 
lates to  sales  made  pursuant  to  a  decree  of 
court  which  Include  the  "property,  rights, 
powers.  Immunities,  privileges  and  franchises 
of  any  turnpike,  plank  road,  gas,  water,  or 
gas  and  water  corporation."  By  language 
almost  Identical  with  the  former  act  It  pro- 
vides that:  "The  person  or  persons  for  or  on 
whose  account  such  property,  rights  powers. 
Immunities,  privileges  and  franchises  may  be 
purchased  shall  be  and  they  are  hereby  con- 
stituted a  body  politic  and  corporate,  and 
shall  be  and  they  are  vested  with  all  the 
right  title,  interest  property,  possession, 
claim  and  demand  In  law  and  equity  of,  In 
and  to  such  turnpike,  bridge,  plank  road,  gas, 
water,  or  gas  and  water  company,  with  the 
appurtenances  and  with  the  rights,  powers, 
immunities,  privileges  and  franchises  of  the 
corporation  as  whose  the  same  may  have 
been  sold,  and  which  may  have  been  grranted 
to  or  conferred  thereupon  by  any  law  of  this 
state  In  force  at  the  time  of  such  sale  or  con- 
veyance." The  act  then  provides  that  the 
persons  in  whose  Interest  the  purchase  was 
made  "may  organize  said  new  corporation  by 
the  election  of  such  officers  and  directors. 
Issue  such  certificates  of  stock,  create  and 
issue  such  preferred  stock,  and  from  time  to 
time  Issue  such  bonds  and  secure  the  same 
as  was  authorized  by  the  act  or  acts  under 
and  by  which  said  former  corporation  was 
created."  The  act  then  makes  it  the  duty  of 
the  new  corporation  to  file  a  certificate  of  the 
oi^nlzatlon  with  the  Secretary  of  State 
within  one  month  after  the  date  of  the  or- 
ganization. This  provision  touching  the  cer- 
tificate is  In  almost  the  exact  language  of  the 
similar  provision  of  the  act  of  1875.  It  will 
be  observed  that  the  later  act  differs  from 
the  earlier  in  the  matter  of  the  organization 
of  the  new  company,  in  that  the  later  act 
introduces  the  organization  provision  with 
the  word  "may";  whereas,  "shall"  is  used  In 
the  earlier  act  In  the  later  act  no  time  is 
named  for  the  organization,  and  no  place  for 
meeting  Is  named,  and  no  notice  of  the  meet- 
ing is  required.  The  later  act  fixes  the 
amount  of  the  stock  and  bonds  authorized  as 
that  authorized  by  the  predecessor  corpora- 
tion; whereas,  in  the  former  act  these  mat- 
ters were  to  be  determined  by  action  of  the 
organization  meeting. 

It  is  entirely  clear  that  the  general  acape 
and  purpose  of  the  act  of  1881  is  the  same 
as  that  of  the  act  of  1876.  It  clearly  with- 
draws whatever  legislative  sanction  might 
have  theretofore  existed  for  the  use,  by  an 
individual,  of  the  sovereign  prerogatives  pur- 
chased under  decrees  of  courts,  and  requires 
their  use  by  a  corporation  which  is  created 
by  the  act  and  which  it  is  intended  that  the 
purchasers  of  the  franchises  shall  organize 
as  an  operative  concern  by  the  election  of  Its 
officers  pursuant  to  the  act  It  is  possible 
that  in  the  absence  of  an  adjudication  of 
forfeiture,  through  quo  warranto,  long  delay, 
upon  the  part  of  the  person  or  persona  bold- 
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Ing  fhe  legal  tlOe  to  the  franchises,  In  or- 
ganizing the  corporation  pursuant  to  the  act 
of  1881,  will  not  operate  to  destroy  the  right 
to  do  so;  but  I  am  entirely  clear  that,  until 
this  shall  have  been  done,  any  exercise  of 
these  franchises  by  an  Individual,  or  by  a 
corporation  not  created  by  the  act  and  or- 
ganized In  substantial  compliance  with  the 
act.  Is  without  legislative  sanction,  and  Is  an 
unwarranted  usurpation  of  power.  If  this  b« 
true,  there  can  be  no  doubt  of  the  power  of 
this  court  to  restrain  such  acts  at  the  In- 
stance of  the  Attorney  General.  Stockton  v. 
Cent  Ry.  Co.,  50  N.  J.  Bq.  52,  78,  24  Aa  964, 
17  L.  B.  A.  87. 

Farnum,  who  purchased  at  the  receiver's 
sale  In  1884,  Instead  of  associating  with  him- 
self the  requisite  persons  and  organizing  the 
corporation  created  by  the  act,  conveyed  the 
works  and  franchises  to  Halbrook,  and  Hal- 
brook  conveyed  the  works  and  leased  the 
franchises  to  defendant  corporation.  Defend- 
ant is  a  corporation  created  by  and  organized 
under  the  general  corporation  act,  and  can  in 
no  sense  be  considered  or  treated  as  the  cor- 
poration created  by  the  act  of  1881  and  or- 
ganized pursuant  to  the  requirements  of  that 
act  The  construction  which  I  have  given  to 
the  act  of  1881,  as  denying  to  the  Individnal 
purchaser  the  right  to  operate  under  the 
franchises  purchased,  operates,  in  like  man- 
ner, to  deny  the  right  to  defendant 

Acquiescence  upon  the  part  of  the  state  in 
the  operation  of  defendant's  works  is  urged 
as  a  bar  to  the  relief  sought  by  the  present 
information.  If  It  should  be  assumed  to  be 
passible  for  the  sovereign,  by  acquiescence  In 
encroachments  upon  sovereign  prerogatives, 
to  be  barred  from  the  assertion  of  sovereign 
rights,  such  view  could  not  properly  be  ex- 
tended to  the  new  or  additional  encroach- 
ments here  sought  to  be  restrained. 

I  am  not  unmindful  of  the  duty  of  this 
court  to  withhold  its  extraordinary  writ 
when  rights  are  not  clear,  and  especially 
when  it  is  sought  to  restrain  the  progress  of 
a  public  work  upon  a  preliminary  injunction. 
But  the  present  record  appears  to  disclose 
all  the  facts  useful  to  the  determination  of 
the  questions  Involved,  and  I  consider  it 
clear  that  Informant  Is  entitled  to  the  relief 
sought 

A  preliminary  injunction  will  be  advised. 


HAYBS  r.  ADAMS  EXPRESS  CO. 

(Court  of  ElrroTS  and  Appeals  of  Mew  Jersey. 
March  4,  1907.) 

1.  Cabbiebs— Loss  or  Goods— Liuitation  of 

Value. 

Mere  Imowledge  by  a  shipper  tliat  a  car- 
rier's rates  are  based  upon  the  valne  of  the 
goods  shipped  will  not  lessen  tlie  liability  of  the 
carrier  to  answer  for  the  valne  of  the  goods, 
is  the  absence  of  the  aUpper's  assent  to  such 
a  restriction. 

[Bd.  Note.— For  cases  In  point,  see  Cent  Dig. 
VOL  9,  Carriers,  H  675-677.] 


2.  Same— Vebdict. 

Where  the  trial  faigt  Instmcted  the  faij  \ 
tliat  the  sole  question  for  their  determiiuition 
was  whether  plaintiff  knew  that  defendant's 
rates  depended  npon  the  valne  of  the  goods — ^if 
"Yes,"  the  verdict  should  only  be  tot  $50,  if 
"No."  the  verdict  sbonld  be  for  $3»0,  the  valne 
of  the  goods:  and  the  jury  renderM  a  verdict 
for  the  smaller  sam- kei<i,  tliat  the  verdict 
could  not  be  supported  as  against  plaintiff  oo 
the  theory  that  Iw  has  voluntarily  accepted  as 
a  contract  a  bill  of  ladinr  stating  in  effect  tliat 
the  valne  of  the  goods  did  not  exceed  $50:  it 
heing  disputable  under  the  evidence  whether 
be  did  assent  to  such  contract  and  tliis  auestioo 
not  having  been  submitted  to  the  jury. 

Onmmere,  C.  J.,  and  Beed,  Trenchard  and 
Gray,  J  J.,  dissenting, 

(Syllabus  by  the  Conrt) 

Error  to  Supreme  Court 

Action  by  Norman  S.  Hayea  against  the 
Adams  Express  Company.  Judgment  for 
plalntiec  (62  AtL  281).  Defendant  brings  er^ 
ror.    AlBrmed. 

McCarter  &  English,  for  plaintiff  in  oror. 
Samnel  Koestler  and  P.  H.  Gilhooley,  for 
defendant  In  error. 

PITNEY,  J.  Plaintiff  sned  in  a  district 
court  to  recover  $300,  the  alleged  value  of 
a  drop  cmrtain  received  by  fhe  defoidant 
from  lilm  for  carriage  from  the  city  of  Eliza- 
beth, in  this  state,  to  Syracuse,  in  the  state 
of  New  York.  The  state  of  demand  contains 
two  counts,  one  of  which  relies  for  recovery 
upon  the  negligence  of  the  defendant  result-  i 
ing  in  the  total  loss  of  the  drop  curtain.  The 
other  count  relies  npon  the  common-law  lia-  , 
blllty  of  the  defendant  as  a  carrier  for  fail- 
ure to  deliver  the  curtain. 

Upon  the  trial  It  appeared  that  when  the  ' 
curtain  was  ready  for  shipment  notice  to 
this  effect  was  in  some  way  communicated  to 
the  local  office  of  the  defendant  company  in 
Elizabeth,  and  that  one  of  the  company's 
drivers,  Bragga  by  name,  went  to  the  place 
of  business  of  the  plaintiff  to  get  It.  He  found 
there  one  Dudley,  an  employ^  of  the  plain- 
tiff, and  from  him  received  the  cnrtain,  and 
to  him  gave  a  receipt  or  bill  of  lading  there- 
for. There  was  no  conversation  between 
Dudley  and  Bragga  in  regard  to  the  ship- 
ment, nor  any  mention  of  the  valne  of  the 
goods  shipped.  Dudl^  received  the  receipt 
without  objection,  but  did  not  pay  the  ship- 
ping charges,  nor  agree  with  Bragga  respect- 
ing the  amount  thereof.  The  paper  contain- 
ed In  print  certain  terms  and  conditions  to 
which  the  shipper  was  tho'ein  declared  to 
agree ;  and  among  them  was  one  to  the  ef- 
fect that  the  company's  diarge  was  bas«d 
upon  the  value  of  the  property,  which  must 
be  declared  by  the  shipper,  and  that  if  no 
value  of  the  goods  was  declared,  the  value 
was  agreed  to  be  no  more  than  $50.  Later 
In  the  same  day  the  plaintiff  (without  knowl- 
edge, so  far  as  appears,  of  the  receipt  given 
by  Bragga  to  Dudley)  called  at  the  office  of 
the  express  company,  paid  the  diarges  ($2),  I 
and  received  a  receipt  for  the  mon«y.    Dud- 
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ey  teBtlfied  that  tbe  receipt  given  to  him  by 
Bragga  was  delivered  to  the  plaintiff  about 
LO  days  later;  that  on  previous  occasions  he 
:tad  freqnently  attended  to  the  shipment  of 
Soods  by  tbe  Adams  Express  Company  for 
tbe  plaintiff,  and  bad  personally  shipped  as 
cnany  as  30  or  40  packages  himself ;  that  In 
every  case  a  receipt  had  been  given  to  him  by 
tbe  company's  driver  similar  to  that  which 
bad  been  delivered  on~  the  occasion  of  the 
shipment  In  controversy;  that  on  six  differ- 
ent occasions  be  bad  been  asked  by  tbe  driv- 
er to  state  the  value  of  the  goods,  and  had 
Informed  the  driver  of  the  wagon  that  he 
did  not  know  the  value,  and  had  nothing  to 
do  with  that  part  of  the  business ;  that  Mr. 
Hayes  always  attended  to  the  payment  of 
tbe  charges  at  the  express  company's  office. 
TMalntlff  himself  testified  that  Dudley  was 
employed  by  him  as  an  artist,  and  in  no  oth- 
er capacity,  and  had  never  been  authorized 
to  make  any  contract  In  connection  with  his 
business,  nor  Instructed  to  ship  goods  by  ex- 
press under  limited  liability.  Both  plaintiff 
and  Dudley  testified  that  prior  to  the  ship- 
ment In  question  they  bad  no  knowledge  that 
tbe  charges  of  the  express  company  were 
based  upon  the  value  of  tbe  goods  to  be  ship- 
ped, nor  any  knowledge  of  tbe  terms  of  the 
special  contract  embodied  In  the  receipts  cus- 
tomarily used  by  the  company.  There  was 
also  evidence  that  the  curtain  bad  never 
reached  destination,  and  that  its  value  was 
approximately  $300.  On  the  part  of  the  de- 
fense there  was  evidence  tending  to  show 
that  plaintiff  knew  that  the  company's 
charges  were  customarily  based  upon  tiie 
value  of  tbe  goods  to  be  shipped,  that  a 
stipulation  to  this  effect  was  customarily 
embodied  in  the  receipts  or  bills  of  lading 
delivered  by  the  company  to  shippers,  and 
that  signs  were  conspicuously  displayed  in 
tbe  office  of  the  company  in  mizabeth  read- 
ing as  follows :  "Notice  to  Shippers.  Please 
declare  the  value  of  your  shipment"-  "The 
company's  charge  Is  based  on  the  declared 
value."  In  this  state  of  the  proofs  tbe  trial 
Judge  instructed  the  Jury  that  the  only  con- 
troversy was  whether  the  plaintiff  knew  that 
the  defendant's  rates  depended  on  the  value 
of  tbe  goods.  It  he  did,  the  verdict  In  his 
favor  should  be  for  $50  only ;  but,  if  he  had 
no  reason  to  know  that  tbe  rate  depended  on 
value,  then  the  verdict  should  be  for  $300. 
Under  these  instructions  the  Jury  rendered 
a  verdict  in  favor  of  tbe  plaintiff  for  $50, 
and,  upon  his  appeal  to  the  Supreme  Ck>urt, 
the  consequent  Judgment  was  reversed,  and 
tbe  cause  ordered  to  be  remitted  to  the  dis- 
trict court  for  a  new  trial. 

The  present  writ  of  error  brings  this  Judg- 
ment of  reversal  under  review.  The  ques- 
tion intended  to  be  raised  by  the  learned 
counsel  for  plaintiff  In  error  Is  thus  stated 
in  the  printed  argument:  "Is  a  shipper 
who  knows  that  the  carrier's  rates  depend 
on  the  value  of  the  article  shipped,  and  who 
voluntarily  accepts  a  bill  of  lading  stating 


that  tbe  value  does  not  exceed  a  given 
amount,  bound  by  the  terms  of  his  con- 
tract?" It  win  be  perceived  at  <mce  that  if 
a  shipper  does  give  his  voluntary  assent  to 
a  contract,  embodied  In  a  bill  of  lading.  Im- 
porting a  limitation  of  liability  with  respect 
to  tbe  value  of  tbe  goods  shipped.  It  Is  of 
little  consequence  whether  he  have  notice  of 
a  custom  on  the  part  of  the  carrier  to  regu- 
late tbe  rates  In  accordance  with  tbe  value 
of  the  goods. 

Counsel  for  tbe  plaintiff  In  error  do  not 
dispute  the  general  principle  laid  down  by 
the  Supreme  Court  in  tbe  present  case,  and 
declared  by  this  court  in  Russell  v.  Erie  B. 
R.  Co.,  70  N.  J.  Law,  808,  69  Atl.  160,  87  h. 
R.  A.  488,  that,  ta  order  to  lessen  the  re- 
sponslbllltj  of  (  common  carrier,  It  must 
appear  that  the  shipper  assented  to  the  re- 
striction, and  that  mere  notice  to  him  of  a 
customary  practice  on  the  part  of  the  car- 
rier to  insist  upon  such  restriction  will  not 
bind  the  shipper.  The  argument  for  rever- 
sal rests  upon  the  Insistment  that  In  the 
present  case  the  shipper  voluntarily  accept- 
ed as  a  contract  a  bill  of  lading  stating  in 
effect  that  tbe  value  of  the  goods  did  not  ex- 
ceed $60,  and  is  therefore  bound  by  that  limi- 
tation. But  the  practical  difficulty  Is  that 
while,  as  pointed  out  In  tbe  opinion  of  the 
Supreme  Court,  there  was  evidence  from 
which  the  jury  might  have  Inferred  that 
plaintiff  knew  and  assented  to  the  limita- 
tion of  value  as  set  forth  in  the  bill  of  lad- 
ing, the  evidence  upon  this  point  was  dis- 
puted, and  tbe  question  was  not  at  all  sub- 
mitted to  tbe  Jury's  determination.  Whether 
Dudley  accepted  tbe  bill  of  lading  as  a  con- 
tract limiting  the  common-law  liability  of 
the  defendant  was  in  dispute.  Whether  he 
had  actual,  or  even  apparent,  authority  to 
bind  tbe  plaintiff  by  such  a  limitation  was 
disputed;  and  with  such  success  that  the 
trial  Judge  instructed  tbe  Jury  that  Dudley 
was  not  shown  to  have  had  any  authori- 
ty (to  make  special  terms.  And,  flnally, 
whether,  If  Dudley  did  assume  without  au- 
thority to  make  special  terms,  the  plaintiff 
with  knowledge  of  the  facts  ratified  his, ac- 
tion in  the  matter,  was  in  dispute.  It  is 
therefore  impossible  to  sustain  the  Judg- 
ment of  tbe  district  court  upon  the  theory 
that  the  Jury  found  that  the  plaintiff  had 
voluntarily  accepted  tbe  bill  of  lading  In 
question  as  a  contract  binding  blm  to  a 
limitation  of  the  carrier's  liability  with  re- 
spect to  the  value  of  tbe  goods.  No  verdict 
has  been  rendered  against  the  plaintiff  on 
such  an  Issue;  it  being  excluded  from  tbe 
Jury's  consideration  by  tbe  instruction  of  the 
trial  Judge  that  the  only  question  for  de- 
termination was  whether  the  plaintiff  knew 
that  defendant's  rates  depended  upon  the 
value  of  the  goods — If  "Yes,"  the  verdict 
should  be  for  only  $50;  If  "No,"  the  ver- 
dict should  be  for  $300.  For  all  that  ap- 
pears, the  verdict  against  the  plaintiff  upon 
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the  qnestlon  of  damages  may  bare  been 
based  upon  his  mere  knowledge  of  the  pla- 
cards displayed  In  the  company's  local  office, 
reading :  "Notice  to  Shippers.  Please  de- " 
Clare  the  value  of  yonr  shipment"  "The 
company's  cliarge  is  based  on  the  declared 
value."  In  Fielders  v.  North  Jersey  Street 
Railway  Co.,  67  N.  J.  Law,  76,  68  N.  J.  Law, 
343,  tSO  Atl.  633,  63  Atl.  404,  64  Atl.  822,  69 
L.  R.  A.  456,  86  Am.  St  Rep.  552,  plaintiff 
was  injured  through  a  defect  in  a  street 
pavement  shortly  after  she  bad  alighted 
from  defendant's  street  car.  In  the  trial 
court  she  sought  to  charge  the  defendant 
wltb  negligence  (a)  with  respect  to  the  duty 
owing  to  her  aa  a  passenger,  In  that  she  bad 
been  permitted  to  alight  at  a  dangerous 
place;  (b)  with  respect  to  ttae  duty  owing  to 
her  as  a  traveler  upon  tbe  street  In  that  the 
defendant  had  failed  to  repair  tbe  defect  In 
tbe  pavement  Tbe  trial  court  excluded 
from  the  Jury's  consideration  the  first  of 
these  two  questions,  on  the  ground  that  tbe 
evidence  showed  that  at  the  time  of  ber  in- 
jury tbe  plaintiff  was  no  longer  in  tbe  po- 
sition of  a  passenger  but  was  a  mere  traveler 
upon  the  street  The  Supreme  Court  on  re- 
view, sustained  the  Judgment  In  plaintiff's 
favor  on  the  ground  (in  part  at  least)  of  ber 
rt((ht8  as  a  car  passenger.  But  this  court 
reversed,  holding  that  as  no  verdict  bad 
been  rendered  against  tbe  defendant  for 
neglect  of  any  duty  that  it  owed  to  tbe  de- 
fendant as  a  passenger,  tbe  Judgment  could 
not  be  sustained  on  the  theory  that  the  evi- 
dence would  have  warranted  such  a  verdict 
If  tbe  present  record  had  disclosed  a  spe- 
cial verdict  finding  that  the  plaintiff  made 
the  shipment  with  notice  of  defendant's  gen- 
eral practice  to  base  their  charges  upon  de- 
clared values,  it  would  not  be  seriously  con- 
tended that  this  verdict  would  Justify  a 
Judgment  adverse  to  the  plaintiff  upon  tbe 
question  of  damages.  Neither  would  It  af- 
ford a  basis  for  limiting  tbe  damages  to 
precisely  |50  rather  than  to  any  other  specif- 
ic sum. 

Having  come  to  tbe  conclusion  that  tbe 
Judgment  of  the  Supreme  Court  awarding  a 
venire  de  novo  must  be  afilrmed,  it  becomes 
unnecessary  to  consider  the  contention  of  the 
defendant  in  error  (plaintiff  below)  to  the 
effect  that  there  was  evidence  In  the  trial 
court  tending  to  show  that  the  goods  In  ques- 
tion were  lost  by  the  negligence  of  tbe  car- 
rier, and  Justifying  a  verdict  for  tbe  plain- 
tiff to  the  full  value  of  tbe  goods  on  the 
ground  that  the  limitation  of  liability  with 
respect  to  value  does  not  extend  to  losses 
due  to  the  carrier's  negligence.  In  Russell 
V.  Erie  R.  R.  Co.,  70  N:  J.  Law,  808,  69  Atl. 
150,  67  Li  R.  A.  433,  tbe  limitation  of  the 
carrier's  liability  by  a  special  contract  was 
not  extended  to  apply  to  losses  resulting 
from  tbe  carrier's  negligence.  And  In  Paul 
V.  Penna.  R.  R.  Co.,  70  N.  J.  Law,  442,  57 
AtL  139,  our  Supreme  Court  held  that  a  car* 


rler  cannot  by  special  contract  secure  exen?- 
tlon  from  tbe  consequences  of  its  own  neg- 
ligence. In  tbe  present  case  tbe  delivery  of 
the  goods  to  the  carrier  and  the  failure  tr 
deliver  them  at  destination  appear  to  bav: 
been  undisputed  at  the  trial.  It  Is  contends! 
that  this  state  of  facts  raises  a  pre8umpti-.i:i 
of  negligence  on  the  part  of  tbe  carrier,  si.1 
imposes  upon  it  tbe  biu-den  of  sbowing  ttt 
contrary.  Jacluon  v.  McDonald,  70  N.  X 
Law,  594,  57  Atl.  128 ;  8  Am.  &  Ebig.  ESncyc. 
Law  (2d  Ed.)  750;  fl  Encyc.  Praa  &  Proi 
p.  623;  5  Thomp.  Neg.  {  6600.  Aoy  expres- 
sion of  our  view  upon  this  point  should  be  re- 
served until  tbe  occasion  requires  it 

Tbe    Judgment    of    tbe    Supreme     Court 
should  be  affirmed. 

GUMMBRB,  0.  J.,  and  REED.  TRE^NCH- 
ARO,  and  GRAY,  JJ.,  dissent 


KBHOD  V.  BOROUGH  OF  RUTHERFORD. 

(Ooart  of  Errors  and  Appeals  of  New  Jeise;. 
March  4,  1907.) 

1.  MUHICIPAI.     OOBPORATIOR8— NBOUOKHCB— 
IiIABII.ITIES. 

The  exemption  of  a  municipal  oorporation 
from  actions  oy  individuals  suffering  si>eoul 
damage  from  its  neglect  to  perform  or  its  nez- 
Ugence  in  performing  public  duties,  whereby  a. 
public  wrong  is  done  tor  which  an  indictment 
wlU  Ue,  does  not  extend  to  actions  where  tlie 
injury  in  the  result  of  active  wrongdoing  charge- 
able to  tlie  corporation. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporation!,  {  1546.] 

2.  Saice— DivEBSioH  or  SnarAcx. 

A  municipality  has  no  right  by  artificial 
drains,  to  divert  surface  water  from  the  course 
it  would  otherwise  take  and  cast  it,  in  a  body 
large  enough  to  do  substantial  injury,  on  land 
where,  but  for  such  artificial  drains,  it  would 
not  go. 

[Ed.  Note^For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municii>al  Corporations,  f  1785.] 

Hendrickson,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Bergen  Oorinty. 

Action  by  John  Keboe  against  tbe  borough 
of  Rutherford.  Judgment  for  defendant  and 
plaintiff  brings  error.    Reversed. 

Qeorge  P.  Rust  and  Arthur  S.  Corbln,  for 
plaintiff  in  error.  John  M.  Bell,  for  defend- 
ant In  error. 

TRENCHARD,  J.  This  writ  of  error 
brings  under  review  a  Judgment  of  tbe  Ber- 
gen county  circuit  court  in  favor  of  tbe  de- 
fendant in  error,  the  defendant  below.  Tbe 
action  was  brought  by  John  Kehoe,  tbe  plain- 
tiff below,  to  recover  for  injuries  resulting  to 
his  property  from  tbe  discharge  of  surface 
water  thereon  by  tbe  borough  of  Rutherford, 
the  defendant  below.  At  the  close  of  the  evi- 
dence produced  by  tbe  plaintiff  the  trial 
Judge  directed  a  nonsuit  and  this  writ  of  ei^ 
ror  raises  the  question  whether,  In  ao  doing, 
there  was  reversible  error. 
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The  evidence  before  the  trial  Jndge,  when 
his  direction  was  given,  exhibited  the  follow- 
ing facts:  Rutherford  avenue  Is  the  divid- 
ing line  between  the  borough  of  Rutherford 
and  Union  township.  At  the  northerly  cor- 
ner of  Park  avenue  and  Rutherford  avenue, 
In  the  borough  of  Rutherford,  Bergen  coun- 
ty, there  was  a  stone  culvert,  or  sluiceway, 
which  received  the  surface  water  flowing 
down  the  northerly  side  of  Park  avenue,  and 
conv^ed  it  beneath  the  surface  of  the  street, 
around  the  corner,  and  across  Stuyvesant 
avenue  (which  Intersects  Rutherford  avenue 
and  Park  avenue  at  this  point) ,  and  discharg- 
ed the  surface  water  upon  Rutherford  ave- 
nue at  a  point  opposite,  or  nearly  opposite, 
the  property  of  the  plaintiff,  from  whence  it 
flowed  with  great  force  upon  the  lands  of  the 
plaintiff,  and  into  his  houses,  bams,  sheds, 
and  gardens.  Park  avenue  collected  the  sur- 
face water  from  more  than  three  miles  of 
territory.  The  culvert  was  constructed  nine 
or  ten  years  ago.  Previous  to  tliat  time  the 
greater  portion  of  the  surface  water  flowing 
down  Park  avenue  had  continued  on  past 
Rntherford  avenue  Into  the  lowlands  of  Un- 
ion township,  and  drained  through  them  to 
the  Passaic  river.  Since  the  construction  of 
the  culvert  the  water  which  formerly  flowed 
on  Park  avenue  across  Rutherford  avenue, 
and  continued  to  flow  on  Park  avenue  beyond- 
Rutherford  avenue  down  Into  the  lowlands  of 
Union  township,  has  been  diverted  by  and 
now  flows  through  the  culvert  or  flume, 
around  the  comer,  across  Stuyvesant  avenue, 
and  is  discharged  upon  the  surface  of  Ruther- 
ford avenue  with  such  force  and  in  such 
large  quantities  that  it  flows  across  the  street 
and  upon  the  lands  of  the  plaintiff,  where  it 
does  substantial  injury.  That  the  culvert 
was  built  and  maintained  by  the  defendant. 
To  the  nonsuit,  directed  by  the  trial  Judge, 
an  exception  was  prayed  and  allowed,  and 
the  assignment  of  error  thereon  raises  the 
only  question  here  for  determination. 

The  direction  of  non.sult  was  rested  by  the 
learned  trial  Judge  upon  the  ground  that  tlie 
Injury  complained  of  was  an  act  of  negli- 
gence to  l>e  remedied  by  Indictment  only.  It 
is  a  rule  of  law  of  very  considerable  Import- 
ance, and  which  is  certainly  settled  In  this 
state,  that  an  action  will  not  lie  in  behalf  of 
an  individual  who  has  sustained  special  dam- 
age from  the  neglect  of  a  public  corporation 
to  perform  a  public  duty.  Pray  v.  Mayor 
and  Common  Council  of  Jersey  City,  S2  N.  J. 
Law,  394;  Durkes  v.  Town  of  Union,  38  N. 
J.  Law,  21 ;  Waters  v.  Newark,  66  N.  J.  Law, 
361,  28  Atl.  717.  But  It  is  also  a  rule  of 
law,  of  equal  importance,  that  the  exemption 
of  a  municipal  corporation  from  actions  by 
Individuals  suffering  special  damage  from  its 
neglect  to  perform  or  Its  negligence  In  per- 
forming public  duties,  whereby  a  public  wrong 
Is  done  for  which  an  indictment  will  lie,  does 
not  extend  to  actions  where  the  injury  is  the 
result  of  active  wrongdoing  chargeable  to 
the  corporation.    Durkes  t.  Town  of  Union, 


38  N.  J.  Law,  21 ;  Hart  v.  Freehol  i 
ion,  57  N.  J.  Law,  90,  29  Atl.  490. 
the  settled  law  of  this  state  thai 
pallty  has  no  right,  by  artificial  i 
divert  surface  water  from  the  coui  i 
otherwise  take,  and  cast  it,  In  a    i 
enough  to   do   substantial   injurj 
where,  but  for  such  artificial  dralo 
not  go.    Durkes  v.  Town  of  Unio:  , 
Law,  21 ;   West  Orange  v.  Field,  3 
600,  45  Am.  Rep.  670 ;  Field  v.  W<  ! 

46  N.  J.  Eq.  183,  2  Atl.  236;  Soule   ' 

47  N.  J.  Eq.  28,  20  Atl.  346 ;  Miller 
town,  47  N.  J.  Eq.  62,  20  Atl.  61,  i 

48  N.  J.  Eq.  645,  25  AU.  20. 
Reviewing  the  evidence  with  1  i 

ciples  in   mind,   we  perceive  that 
lished  that  the  artificial  culvert  <  i 
and  maintained  by  the  defendan  : 
the  surface  water  of  a  large  area 
course  which  It  would  otherwise 
cast  it  in  a  body  large  enough  1 : 
stantlal  Injury  on  the  land  of  th  i 
where,  but  for  such  artificial  drali , 
not  go.    We  think,  therefore,  that  t : 
was  erroneous. 

The  Judgment  under  review  eho : 
versed,  and  a  venire  de  novo  awar  1 

HENDRICKSON,  J.,  dissents. 


PRBOODNICK  V.  LEHIGH  VALLl! 
OF  NEW  JERSEII. 

(Court  of  Errors  and  Appeals  of  N: 
March  4,  1907.) 

114BTKB  ARD  SeBVAKT— iRjmT  TO    ! 

DUTT  TO  Warn— AssuMPTiow  o» 
The  plaintiff's  intestate  was  a  t' 
er  in  the  employ  of  the  defendant, 
was  shown  tliat  It  was  part  of  the  r; 
der  which  the  men  worked  together 
upon  the  tracks,  that  the  foreman  si 
them  of  approaching  danger,  yet  i( 
that  It  was  the  custom  that,  whei. 
working  alone  and  separated  from  t! 
the  gang,  he  should  look  out  for  his  c 
Deceased  had  l>een  sent  to  a  point  to 
feet  from  the  other  men.  He  was  rui 
a  train  and  killed.  Held,  that  the 
owed  no  duty  to  the  deceased,  while  si 
of  giving  him  warning.  The  risk  v 
vlous  one,  and  assnmed  by  deceased 
his   employment. 

[Bd.  Note.— For  cases  in  point,  see 
vol.  84,  Master  and  Servant,  §g  308, 
556.] 

(Syllabus  by  the  Court.) 

Error  te  Supreme  Court 
Action  by  Pauline  Precodnick,  ac 
trix  of  Samuel  Precodnick,  agalna 
high  Valley  Railroad  Company  of 
sey.    Judgment  for  defendant,  and 
brings  error.    Afllrmed. 

Herbert  Clark  Oilson,  for  plalntlfl 
Ck>lllns  &  0>rbln,  for  defendant  In  e 

VROOM,  J.  The  plainUrs  inte 
employed  by  the  defendant  as  a  tra 
er  and  was  a  meuit>er  of  a  gang  ol 
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men  who  were  working  on  the  east  side  of  a 
highway  bridge  near  Parle  View,  N.  J.  Dur- 
ing the  morning  of  the  accident,  Precodnick 
had  been  sent  by  the  foreman  to  a  point  on 
the  west  aide  of  the  bridge,  225  feet  west 
therefrom,  to  assist  a  signal  and  repair  man 
there.  The  bridge  was  100  feet  wide.  The 
train  that  ran  down  the  deceased  bad  passed 
over  the  track  on  which  the  men  were  work- 
ing Borne  10  minntes  before  the  accident  It 
was  going  east  on  the  east-bonnd  freight 
track.  A  passenger  train  was  following  It,  so 
it  pnlled  clear  on  the  switch,  and  allowed  the 
passenger  train  to  pass.  After  stopping  for 
10  minutes,  the  conductor  of  the  freight  in- 
quired of  the  foreman  of  the  gang  If  it  was 
all  right  to  come  back,  and,  on  being  inform- 
ed that  it  was,  he  then  gave  the  signal  for 
the  train  to  come  back,  and  the  engineer 
blew  three  long  whistles,  a  reply  to  the  con- 
ductor that  he  saw  the  signal.  The  train 
was  backing,  and  was  going  from  six  to  eight 
milea  an  hour  wboi  it  got  to  the  bridge.  It 
passed  the  foreman  and  other  men  on  the 
easterly  aide  of  the  bridge,  and  when  the  ca- 
boose got  to  the  bridge  the  conductor  and 
foreman  saw  the  deceased  in  the  center  of  the 
track  between  the  rails,  and  they  and  the 
other  men  tried  to  give  him  warning.  He 
was  standing  on  the  east-bound  tra<±  with 
his  back  to  the  approaching  train,  while  a 
train  going  west  on  the  adjoining  track  had 
passed  the  backing  train.  The  deceased  took 
no  notice  of  the  warnings  given  to  him  by  the 
conductor  and  the  men  working  on  the  east 
side  of  the  bridge,  and  probably  he  did  not 
hear  them,  owing  to  the  noise  made  by  the 
other  train  on  the  weet-bound  track.  He 
was  strudc  by  the  backing  train  and  killed. 
It  further  appeared  In  the  case  that  it  was 
the  custom,  when  a  man  Is  separated  from 
the  gang  he  Is  working  with,  and  sent  out  by 
himself,  that  he  is  supposed  to  look  out  for 
his  own  safety.  At  the  close  of  the  plaintiff's 
case,  a  motion  to  nonsuit  was  made  and  re- 
fused by  the  trial  Judge;  but,  at  the  close  of 
the  case,  a  motion  was  made  for  the  direction 
of  a  verdict  for  the  defendant,  upon  the 
gronnd  that  it  then  appeared  affirmatively 
that  there  was  no  negligence  on  the  part  of 
the  defendant,  and  that  the  deceased  had  as- 
sumed the  risks  and  was  guilty  of  contribu- 
tory negligence.  This  motion  was  granted, 
upon  the  ground  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  defendant 

The  contention  on  the  part  of  the  plain- 
tiff was  that  the  duty  of  the  defendant  to 
the  deceased,  in  the  exercise  of  reasonable 
care  to  secure  the  safety  of  the  deceased,  re- 
quired that  It  give  a  careful,  timely,  and  ade- 
quate warning  of  the  approach  of  trains,  In 
order  that  the  dangers  necessarily  Incident 
to  the  employment  might  not  be  increased, 
and  that  the  deceased  did  not  assume  as  a 
risk  of  his  employment  negligence  on  the 
part  of  the  defendant  in  securing  his  safety 
by  adopting  and  maintaining  a  safe  system 
of  warning  of  the  approach  of  trains.    In 


support  of  these  propositions  reliance  was 
had  upon  the  case  of  D'Agostlno  t.  Pennoyl- 
vanla  Bailroad  Co.,  60  Aa  1113,  72  N.  J. 
Law,  358.  There  the  Supreme  Oourt  beld 
that  it  was  the  duty  of  the  ra!hK>ad  company 
to  give  warning  of  the  approach  of  trains 
and  that  the  proofs  showed  that  the  custom 
of  the  company  was  to  give  such  warning, 
and  that  the  men  relied  upon  such  warning 
being  given.  It  also  appeared  that  the  fore- 
man left  the  WMTk,  going  on  some  temporary 
duty,  leaving  the  mem  unprotected  and  TPlthb- 
out  cautioning  D'Agostlno  to  loc^  ont  for 
himself.  This  carelessness,  which  resulted 
In  the  death  of  D'Agostlno,  was  held  to  b* 
the  carelessness  of  the  company. 

The  same  custom  or  system  as  to  wamlns 
existed  in  the  present  case,  and  if  plaintiff's 
Intestate  had  been  working  with  the  gang, 
under  the  immediate  directlbn  of  the  fore- 
man, he  would  have  had  the  right  to  expect 
warning  of  approaching  danger,  and  the  fail- 
ure to  give  it  by  reason  of  the  negligoice  of 
the  foreman  would  have  been  the  negligence 
of  the  company,  for  which  it  would  have 
been  liable.  The  proofs,  however,  disclosed 
that  he  was  not  so  working.  He  had  been 
sent  away  from  the  rest  of  the  gang  and 
was  at  work  825  feet  from  them  and  was  out 
of  the  bearing  of  the  foreman's  voice  in 
case  of  noise  created  by  passing  trains.  It 
must  have  be^i  manifest  to  him  tliat  working 
there,  he  could  not  rely  upon  the  customary 
warning  of  danger  from  approaching  trains, 
and  it  would  be  incumbent  upon  him  to  look 
out  for  his  own  safety.  It  cannot  be  contend- 
ed that  It  was  the  duty  of  the  foreman  to 
leave  the  rest  of  the  s^as  and  go  with  him, 
with  the  view  of  notifyhig  him  of  approach- 
ing danger,  or  that  there  was  a  duty  resting 
upon  the  company  to  send  some  one,  other 
than  the  foreman,  with  him  to  warn  hun. 
In  my  Judgment  tue  risk  at  that  place  clearly 
became  an  obvious  one  and  must  t>e  held  to 
have  been  assumed  by  the  deceased  as  one  of 
his  employment  and  this  is  the  more  appar- 
ent when  by  the  uncontradicted  proof  In  the 
case  it  was  shown  that  It  was  the  custom 
that,  when  a  man  was  soit  out  by  himself, 
he  was  supposed  to  watch  out  for  his  own 
safety.  Deceased  therefore  had  "^o  right  to 
expect  the  warning  before  the  danger  be- 
came actual,"  as  in  the  D'Agostlno  Oase. 

This  case  is  also  distinguishable  from  that 
of  Albanese  t.  Central  Railroad  Cpmpany, 
70  N.  J.  Law,  241,  57  Aa  447.  There  the 
plaintiff's  Intestate  was  working  on  a  rail- 
road track  in  such  a  position  as  prevented 
his  seeing  an  approaching  train,  and  the 
engineer  of  the  train,  having  the  workman 
in  sight,  failed  to  sound  a  warning  and  ran 
him  down-  This  court  said  that  '*the  fact 
there  was  no  custom  to  give  signals, .  and 
that  no  instructions  were  issued  to  workmen 
about  the  approach  of  trains,  may  have  re- 
sulted from  a  belief  ttiat  ordinarily,  the 
workmen  were  exposed  to  no  danger  which, 
with  reasonable  care,  they  could  not  avoid. 
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that  ordinarily  tbey  would  'look  out  tor 
tbemselree';  but  it  surely  would  not  induce 
a  workman  to  expect  that,  If  he  were  actually 
woAing  on  the  track  in  such  a  position  as 
preTented  his  seeing  an  approaching  train, 
tfae  engineer  of  the  train,  harlng  the  work- 
mau  in  sight,  would  fall  to  sound  a  warning 
or  run  taim  down.  Such  exceptional  con- 
ditions required  and  therefore  Justified  the 
expectation  of  an  audible  signal,  whether 
signals  were  customarily  given  or  not"  It 
cannot  be  contended  that,  in  the  case  under 
consideration,  the  deceased  was  working  in 
such  a  position  as  to  prevent  his  seeing  the 
approaching  train.  True,  be  was  working 
with  his  back  to  the  train,  yet  could  have 
seen  the  train  had  he  looked.  He  knew  he 
was  In  a  place  of  danger,  ahd  ordinary  cau- 
tion should  have  impelled  him  from  time  to 
time  to  make  obserrations,  not  only  In  front, 
but  to  the  rear,  in  order  to  guard  against  any 
possible  risk  from  trains  approaching  from 
either  direction.  The  train  was  a  long  one, 
and  was  backing,  and  deceased  was  not  in 
sight  of  the  engineer,  as  was  the  workman  in 
the  Albanese  Case.  The  usual  signal  for 
backing,  three  k>ng  whistles,  had  been  given 
when  the  train  began  to  move,  and  every 
effort  was  made  to  warn  deceased  as  it  near- 
ed  the  place  where  he  was  working,  when 
it  was  seen  he  did  not  notice  Its  approach; 
but  the  cries  of  the  men  calling  to  him  were 
evidently  drowned  by  the  noise  of  a  passing 
train.  It  was  necessary  for  the  train  to  back 
in  tue  course  of  its  operation,  and  I  find  in 
the  case  no  proof  of  the  want  of  any  reason- 
able care  on  the  part  of  the  employfis  of  the 
defendant  company.  There  exist  no  ezc^!>- 
tlonal  conditions  which  bring  this  case  with- 
in the  ruling  of  Albanese  v.  Central  Railroad 
Ck).,  supra. 

The  case  was  tried  before  the  same  learn- 
ed Justice  who  wrote  the  opinion  in  the  Al- 
banese Case,  and  the  facts  Justify  the  distinc- 
tion made  by  him  between  the  two  cases.  I 
find  nothing  calling  for  the  submission  of  the 
case  to  the  Jury,  and  agree  with  the  direction 
of  a  verdict,  upon  the  ground  that  there  was 
no  evidence  of  negligence  on  the  part  of  the 
defendant. 

The  Judgment  below  is  afSrmed. 


MTJRTLAND  v.  ATI/ANTIC  CITY. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1907.) 

CoNTKACTS— Acnow   i«B   Bbeaoh— Question 

FOB  Jttbt. 

A  city  entered  into  a  contract  with  A.  that 
he  should  construct  a  receiving  well  25  feet  in 
diameter    and  30  feet  in  the  earth. 

It  appears  that  through  the  site  fixed  under 
the  contract  for  the  conitniction  of  the  well 
there  had  been  formerly  sunk  by  the  city  an 
old  concealed  test  well,  which  bad  been  aban- 
doned. A.  claims  that  after  sinking  the  receiv- 
ing well  27%  feet  further  work  became  im- 
possible by  reason  of  subterranean  water  ruah- 
injg  np  through  the  old  test  well  and  flooding 
the   excavation.     He    thereupon    announced    to 


the  citj 
thereat 
recover     i 
old  wel 
the  Jur     I 
of  the  i     I 
contrac 
to  reac     I 
B«ld.  ti    : 
jary  th<     | 
receivin 
have  re    i 
of  the  <    I 
anoe  of    i 
the  city    ' 
or  a  as    < 
(Bylla 

Sirroi  : 
Actio 

City.    J  I 

defends  I 

o.  Ia  : 

Bnrgeoi 

REEI 
water  C(  i 
into  a  c  I 
of  whie 
well  at  : 
force,  a 
It  was  I  I 
understc 
intendec 
lantic  C  : 
wen  wai 
80  feet  I  I 
laid  on  t  I 
cement  1  i 
contract)  i 
for  pum]  I 
for  ^the  \ 
where  ti  ' 
located  I < 
the  Atl8i 
land  be; ; 
June  24t  I 
depth  of 
column  ( 
the  bott( 
at  once  8i 
that  Mr. 
well;  ths 
tn  that  V 
wells,  asi 
drawn  t : 
fought  tl 
could,  an 
of  27  fe«! 
Inches  m\ 
burst  out 
to  contli: 
Tuesday 
tried  evei 
Mr.  Myei 
as  to  ma: 
was  unab 
ed,  and  f 
departme: 
vlate  the 
well  outs 


Digitized  by 


Google 


1050 


65  ATLANTIC  RBPORTBB. 


(N.J. 


would  relleT*  the  pressure  upon  the  old  test 
well,  80  that  the  pnmpe  could  take  care  of 
the  water  In  the  well  Mnrtland  was  trying 
to  construct  This  was  a  falluro  also,  and 
In  August  Mnrtland  announced  to  the  board 
that  he  would  not  go  on  with  the  work.  The 
well  waa  afterwards  completed  by  the  board 
of  water  commissioners,  but  not  to  the  depth 
or  according  to  the  mode  provided  In  the  con- 
tract with  Mnrtland.  In  January,  1905,  this 
action  waa  brought  The  declaration  set 
out  the  contract  of  June  as  executed  by 
Atlantic  City,  the  defendant,  by  Its  agent 
the  Atlantic  City  water  department  It  set 
oat  that  by  this  contract  It  became  the  duty 
of  the  defendant  to  designate  the  location  for 
the  construction  of  a  well,  where  the  con- 
struction thereof  to  the  best  of  Its  knowl- 
edge should  be  possible  of  performance;  that 
defendants  selected  a  location  over  land  on 
which  It  bad  previously  constructed  an  ar- 
tesian well,  the  piping  In  which  had  been 
withdrawn  from  the  ground,  and  no  evidence 
thereof  appeared  on  the  surface  of  the 
ground;  that  the  defendants  did  not  notify 
the  plaintiff  of  the  existence  of  said  well; 
that  the  plalntlfF  in  ignorance  of  its  exist- 
ence purchased  material  and  excavated  to 
the  depth  of  16  feet  or  thereabouts  when  the 
old  well  broke  out;  that  the  plaintiff  still 
continued  to  dig  until  It  became  Impossible 
to  excavate  to  the  depth  of  80  feet;  that  the 
plaintiff  about  September  1,  1901,  notified 
defendants  of  the  impossibility  of  construct- 
ing said  well,  and  then  and  there  rescinded 
said  contract.  Another  count  of  the  declara- 
tion set  out  the  same  facts  as  the  preceding 
count  except  the  fact  of  the  rescission  of 
contract,  and  then  charges  that  by  reason  of 
the  impossibility  of  performance  of  the  con- 
tract the  plaintiff  became  released  by  the  act 
of  defendant  from  further  construction  of 
the  well.  In  still  another  count  the  plaintiff, 
after  setting  out  the  facts  charged  as  before, 
further  charged  that  by  reason  of  the  decep- 
tive, false,  fraudulent,  and  impossible  desig- 
nation of  location  for  said  pump  well,  the 
agreement  became  null  and  void. 

Upon  the  trial  of  the  cause,  the  only  ques- 
tion submitted  to  the  Jury,  aside  from  the 
question  of  damages,  was  whether  the  pres- 
ence of  the  old  test  well  made  the  execution 
of  the  plaintifTb  contract  Impossible.  The 
trial  court  charged  that  if  the  Jury  believed 
that  the  existence  of  that  sunken  well  made 
the  performance  of  this  contract  impossible, 
Murtland  was  justifled  in  rescinding  his  con- 
tract  and  would  have  a  right,  under  the  cir- 
cumstances, to  bring  his  action.  To  this  Ju- 
dicial statement,  there  was  an  exception.  It 
1b  observed  that  the  contract  was  not  to  con- 
struct a  well  at  any  particular  point  It 
was  to  build  at  such  point  as  might  be  direct- 
ed by  the  engineer  and  superintendent  of  the 
water  department  of  Atlantic  City.  Tills 
was  a  complete  contract,  which  I  assume 
wonid  have  givoi  Mr.  Mnrtland  a  right  of 


action  bad  the  defendant's  engineer  refused 
to  designate  any  point  for  construction;  and 
this  contract  was  possible  of  performance  If 
there  was  any  point  where  the  work  could 
have  been  executed.  When  the  designation, 
however,  was  made  by  the  servant  of  tlie 
water  company,  the  contract  became  one  to 
build  a  well  at  that  particular  point  The 
plaintiff's  case  rested  entirely  upon  the  prop- 
osition that  to  build  the  well  described  was 
at  that  point  Impossible.  The  contrariety  of 
Judicial  sentiment  respecting  the  obligation 
of  one  who  covenants  to  do  that  whi<di  is 
impossible  in  respect  of  the  question  wtaetl>- 
er  the  Impossibility  nnllifles  the  contract,  or 
whether  having  covraanted  he  is  bound  to 
perform  because  he  has  covenanted,  need  not 
be  discussed.  Nor  Is  there  any  reason  for 
discussing  the  effect  of  such  Impossibility 
had  the  action  been  brought  by  the  board  of 
water  commissioners  of  Atlantic  City  against 
Murtland  for  failure  to  perform  his  contract 
This  action  is  brought  as  It  Is  perceived  by 
Murtland  against  Atlantic  City,  altbongta  be 
(Murtland)  has  not  executed  his  contract  ac- 
cording to  the  terms  of  his  agreement  So 
far  as  concerns  the  plalnttfTs  right  to  recover 
for  the  amount  of  work  he  had  already  done 
when  the  Impossibility  of  contlnuins  the 
work  became  a  demonstrated  fact,  recovery 
might  rest  npon  the  conduct  of  tbe  defendant 
In  adopting  and  using  all  or  a  portion  of  the 
work  which  Murtland  had  already  done. 
The  city,  while  not  completing  the  work  Is 
conformity  with  the  q>eciflcations  nnder 
which  Murtland  was  to  work,  did  use  tbe  ex- 
cavation which  Murtland  had  already  made. 
Tbe  proposition  Is  that  Atlantic  City  sliall 
pay  Murtland,  not  only  for  all  tbe  work  he 
has  done,  but  also  damages  for  all  tbe  work 
he  had  not  done,  although  by  reason  of  the 
Impossibility  of  performance  the  work  may 
have  been  of  no  advantage  to  Atlantic  City. 
It  Is  entirely  clear  that  if  both  parties  stand 
upon  the  same  footing  in  respect  to  tliat  el- 
ement in  tbe  contract  which  made  it  impos- 
sible of  execution,  no  such  liability  can  rest 
upon  Atlantic  City. 

To  Impose  a  liability  npon  either  party, 
there  must  be  something  In  the  covenant 
which  expressly  or  Impliedly  provides  for 
such  a  contingency;  or  there  must  be  some 
conduct  of  the  one  which  amounts  to  fraud  up- 
on the  other  party.  The  vendor  who  knows 
of  the  nonexistence  of  a  thing  he  contracts 
to  deliver,  is  liable  for  his  nonperformance. 
Hills  V.  Snghue,  16  M.  &  W.  253.  In  that 
case  he  had  Induced  the  parties  to  rely  upon 
his  contract,  when  he  knew,  or  ought  to 
have  known,  he  could  not  perform.  Indeed, 
Prof.  Parsons  remarks  that,  "if  one  for  a 
valid  consideration  promises  another  to  do 
that  which  Is  In  fact  impossible,  and  the 
promise  Is  not  obtained  by  actual  or  con- 
structive fraud,  and  is  not  on  Its  face  ob- 
viously Impossible,  thore  seons  to  be  no 
reason  why  the  promlser  should  not  be  held 
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to  pay  damages  for  breach  of  contract;  not. 
In  fact,  for  not  doing  what  cannot  be  done, 
but  for  undertaking  or  promising  to  do  Jt" 
Parsons  on  Contracts,  p.  — .  But,  as  al- 
ready remarked,  whether  Murtland  Is  bound 
to  perform  his  contract  Is  not  the  question 
now  pressing,  but  whether  he  can  recover 
against  Atlantic  City;  and  It  Is  plain  that 
he  cannot,  imless  he  was  Induced  to  enter 
into  the  contract  by  something  which  the 
-^ater  company  did,  or  neglected  to  do,  which 
amounted  to  deceit.  All  that  appeared  upon 
the  trial  was  that  one  or  more  of  defend- 
ant's servants  had  drlvoi  or  bored  an  old 
test  well  which  proved  unserviceable  for  the 
purpose  for  which  It  was  Intended,  and  was 
abandoned  and  covered  up.  Whether  the 
board  had  In  mind  the  presence  of  this  old 
■well  at  the  time  the  location  of  the  new  well 
■was  designated,  and.  If  so,  whether  the  fact 
would  have  led  them  to  sni^rase  that  It 
■would,  not  merely  Interfere  with  the  work 
of  the  complainant,  but  render  it  entirely 
Impossible,  was  a  qnestlon  not  submitted 
to  the  Jury  at  all.  Indeed,  it  is  obvious  from 
the  testimony  that  If  the  completion  of  the 
well  was  Impossible,  It  became  so,  not  be- 
cause of  the  presence  of  the  well,  but  be- 
cause of  the  character  of  the  soil.  As  al- 
ready remarked,  the  water  began  to  flow 
from  this  well  when  Murtland  bad  reached 
a  depth  of  16  feet,  and,  notwithstanding 
this  fact,  Murtland  proceeded  to  a  depth 
of  27  feet  6  inches,  within  2^  feet  of  the 
required  depth.  Murtland  excavated  11  feet 
In  spite  of  the  flow  of  water.  When  be 
reached  a  depth  of  27  feet  6  Inches,  he  had 
approached  within  2  feet  6  Inches  the  bot- 
tom of  the  stratum  of  clay  which  had  In- 
closed the  stratum  of  water  bearing  sand  40 
feet  In  depth  and  running  down  to  another 
stratum  of  clay  20  feet  thick.  Between 
these  two  clay  strata  was  compressed  this 
water-bearing  sand,  having  a  pressure  which 
■would  raise  the  water  from  18  to  20  feet 
If  afforded  a  vent.  When  Murtland  had 
reached  a  depth  of  27  feet  6  Inches,  the  layer 
of  clay  had  become  so  thin  that  the  verge 
of  the  old  test  hole  easily  crumbled  away, 
and  so  the  orifice  was  enlarged ;  and  accord- 
ing to  the  testimony  of  Lamphln  who  tested 
it  there  was  only  2  or  3  feet  of  clay  left  In 
the  bottom,  which  corresponds  with  his  state- 
ment that  the  stratum  of  clay  was  from  18 
to  29  feet  below  the  surface  of  the  ground. 
It  is  perceived,  therefore,  that  If  there  bad 
been  no  test  hole,  Murtland,  in  digging  down 
to  the  prescribed  depth  of  30  feet,  would 
have  dug  away  substantially  all  the  clay 
sheath  and  liberated  the  water  and  sand 
of  the  under  stratum.  Had  the  stratum  of 
clay  extended  5  feet  deeper,  the  presence  of 
the  test  well  would  have  no  more  Interfered 
with  the  excavation  from  27  feet  6  Inches 
to  30  feet  than  the  test  well  in  fact  inteiv 
fered  In  digging  from  16  feet  to  27  feet  6 
inches.  In  view  of  these  conditions,  and  as- 
suming that  the  board  of  water  commis- 


sioners knew  of  this  well.  It  does  not  follow 
that,  in  designating  the  point  where  Murt- 
land was  to  do  his  work,  the  defendants,  or 
their  servants,  did  or  neglected  to  do  any- 
thing by  which  a  legal  conclusion  can  be 
drawn  that  their  conduct  was  intentionally 
or  presumptively  fraudulent. 

It  was  certainly  a  question  for  the  Jury, 
whether,  when  the  site  for  the  new  well 
was  designated,  the  city  should  reasonably 
have  apprehended  that  the  presence  of  the 
test  well  would  render  the  pwformance  of 
the  contract  Impossible,  and  so  a  useless 
contract  be  fraudulently  imposed  upon  the 
plaintiff. 

The  Judgment  should  be  reversed. 


ECUADORIAN    ASS'N,    Limited,   T.    ECUA- 
DOR CO.  et.  al. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
Maich  4,  1907.) 

CoBPOKATioNS  —  Capitai,  Stook  —  Issuk  tob 

PBOPEBTT— CONTBAOT     OF     EjXOHANOK. 

An  agreement  to  exchange  property  for 
fully  paid  capital  stock  of  a  company  to  be 
thereafter  issued  cannot  be  enforced  in  a  case 
where  the  property  Is  not  of  the  value  of  the 
nominal  par  of  the  stock,  and  there  has  been 
no  adjudication  by  the  board  of  directors  that 
it  Is  of  such  value. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  H  444-446.] 

(Syllabus  by  the  Court) 

Appeal  from  Court  of  Chancery. 

Bill  by  the  Ecuadorian  Association,  Limit- 
ed, against  the  Ecuador  Company  and  others. 
Decree  for  defendants  (61  Atl.  481),  and  com- 
plainant appeals.    Affirmed. 

Charles  L.  Corbln,  for  appellant  The  At- 
torney General,  for  respondent  Robert  C. 
Pruyn. 

SWA YZE,  J,  This  case  does  not  involve  the 
liability  of  a  stockholder  on  stock  issued  for 
property  at  an  overvaluation.  The  evldoioe 
satisfies  us,  as  it  satisfied  the  vice  chancellor, 
that  the  stock  was  never  actually  Issued  to 
Mr.  Pruyn.  A  certificate  was  indeed  made 
out  In  his  name,  but  it  never  actually  came 
into  his  possession,  and  was  never  accepted 
by  him.  His  liability  turns  upon  a  contract 
to  take  stock.  We  agree  with  the  vice  chan- 
cellor that  the  deposit  of  stock  of  the  Ecua- 
dorian Association  with  the  London  bankers 
In  response  to  the  circular  letter  to  the  stock- 
holders of  the  association  evinced  his  assent 
to  the  terms  of  the  letter.  The  question  is 
whether  these  facts  imposed  a  legal  liability 
upon  the  defendant  Counsel  for  the  appel- 
lants 'dwells  upon  the  remark  of  the  vice 
chancellor  that  this  was  a  binding  contract, 
but  this  remark  was  a  mere  inadvertence, 
since  the  opinion  proceeds  to  decide  the  case 
upon  the  theory  that  the  contract  was  not 
binding.  In  this  view  we  coQcur.  The  agree- 
ment was  to  exchange  the  Ecuadorian  As- 
sociation  stock   for  the  Ecuador  Company 
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sto<±  to  be  iBsued,  and  one  of  the  terms  was 
tbat  tbe  Ecuador  Company  stock  was  to  be 
folly  paid.  Both  Pruyn  and  the  Ecuador 
Company  knew  tbat  this  was  an  original  Is- 
sue of  stock,  and  tbat  tbe  only  payment  to  be 
made  therefor  was  tbe  Ecuadorian  Associa- 
tion Stock  to  be  given  in  exchange.  Tbe  evi- 
dence shows  that  the  Ecuadorian  Association 
stock  issued  to  Pruyn  could  not  be  worth  Its 
nominal  par.  It  had  been  issued  in  exchange 
for  stock  of  other  companies  organized  by 
Pruyn  for  tbe  purpose,  whose  only  valuable 
asset  was  Pruyn's  agreement  to  acquire 
thereafter  for  them  certain  properties  In 
Ecuador.  Moreover,  tbe  board  of  directors 
of  tbe  Ecuador  Company  never  adjudged, 
even  in  form,  that  tbe  value  of  the  Ecuador- 
ian Association  stock  to  be  acquired  from 
Pruyn  was  equal  in  value  to  the  nominal  par 
of  the  Ecuador  Company  stock  to  be  issued 
therefor.  It  was  an  essential  and  inseparable 
term  of  tbe  agreement  that  the  Ecuador  Com- 
pany stock  should  be  fully  paid.  There  was 
not  an  absolute  contract  to  take  stock,  with 
an  Independent  agreement  to  pay  for  It  In 
property.  All  the  terms  of  the  agreement 
were  mutually  dependent,  and  one  term  was 
illegal.  If  Pruyn  had  sought  an  enforcement 
of  the  agreement,  tbe  company  might  properly 
have  said  that  it  was  without  power  to  Issue 
fully  paid  Btodi  for  tbe  consideration  pro- 
posed. Donald  v.  American  Smelting  Co.,  62 
N.  J.  Eq.  729,  48  Atl.  771,  1116.  In  an  action 
by  the  company  or  Its  receivers,  Pruyn  may 
with  equal  propriety  urge  the  illegality  of 
the  contract  In  his  defense.  Volney  v.  Nixon, 
68  N.  J.  Bq.  605,  60  Atl.  189. 
The  decree  should  be  affirmed. 


NAPURANA  V.  TOTJNG. 

(Court  of  Errors  and  Appeals  of  New  Jersey. 
March  4,  1907.) 

1.  Nkglioenok— Evidence. 

A  jury   may   infer   negligence   from    facts 
and  circumstances  which  reasonably  impute  it. 
PBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  S8  267,  272.] 

2.  Same— iNJTjaT  to  Child— Nonsuit. 

If  the  proof  shows  that  a  child  of  six 
years  of  age  was  ran  down  at  a  cross-walk  by 
the  driver  of  a  team  of  horses  going  slow,  and 
who  had  full  opportunity  to  oljeerve  tbe  child, 
and  nothing  else  appears,  whether  or  not  there 
was   negligence   in   the   driver   is  not   a   court 

auestion,  but  is  for  the  jury,  and  it  is  error  to 
irect  a  nonsuit. 
SEH.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  37,  Negligence,  {§  279-306.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Essex  County. 

Action  by  Consilio  Napurana  against  Wil- 
liam Toung.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

Henry  V.  Osborne,  for  plaintiff  In  error. 
Elvin  W.  Crane,  for  defendant  in  error. 

FORT,  J.  This  is  an  action  in  tort  by  a 
little  child,  by  her  next  friend,  to  recover 


for  Injuries  resulting  from  being  run  down, 
on  a  cross-walk,  by  a  team  of  horses  driven 
by  the  servant  of  tbe  defendant  Tbe  child 
was  seven  years  old  at  the  trial,  and  the  ac- 
cident was  some  16  months  prior  thereta 
The  exact  age  of  the  child  does  not  appear. 
It  Is  evident  that  she  was  about  six  years 
old  at  the  time  of  tbe  accident  Tbe  trial 
Judge  rightly  held  that  contributory  negli- 
gence could  not  be  Imputed  to  her. 

When  plaintiff  rested  there  was  a  nonsuit 
Tbe  proof  then  was  that  the  child  was  upon 
tbe  cross-walk,  crossing  tbe  street  following 
her  mother,  who  had  already  crossed.  Tbe 
child  was  at  tbe  time  of  the  accident  about  in 
the  middle  of  the  street  The  servant  of  the 
defendant  was  driving  a  team  of  horses  to  a 
loaded  wagon  and  was  traveling,  at  the  time 
of  the  accident  on  a  slow  walk.  With  bim 
on  the  wagon  was  a  colored  man.  There  Is 
no  proof  that  they  were  talking,  or  that  the 
driver  was  not  giving  attention  to  his  horses. 
The  wagon  did  not  go  over  the  child,  the 
horses  only  bit  her.  On  this  state  of  facts. 
tbe  trial  Judge  nonsuited,  saying:  "We  most 
have  something  more,  something  to  show 
want  of  care  on  the  part  of  the  driver,  some- 
thing beyond  a  mere  inference  founded  on 
these  naked  facts,  some  positive  testimony 
showing  some  act  of  inattention  or  want  of 
care— -evidence,  for  instance,  that  the  driver 
was  looking  elsewhere,  that  he  was  not  mind- 
ing his  business,  tbat  be  was  asleep  or  in- 
toxicated, or  what  not.  How  can  the  court  or 
the  Jury  predicate  a  charge  of  negllgratce  on 
the  bare  fact  that  a  walking  horse  knocks  a 
person  down  In  the  middle  of  the  street?" 

If  this  is  a  correct  view  of  tbe  law  as  ap- 
plicable to  this  case,  tbe  nonsuit  was  right 
But  we  think  it  was  not.  On  the  question  of 
negligence  in  a  driver  of  horses  attached  to 
a  vehicle  upon  the  public  street  It  is  of  lit- 
tle concern  whether  he  be  going  fast  or  slow, 
except  as  speed  may  be  an  element  of  neg- 
ligence. The  question.  In  either  event  is 
whether  be  was  In  the  exercise  of  reasonable 
care  and  caution  In  approaching  tbe  crossing 
and  In  looking  out  for  persons  upon  tbe  high- 
way to  prevent  injury  to  them.  If  the  driver 
of  a  team  of  horses  on  a  walk  runs  over  a 
child  at  a  cross-walk,  it  would  seem  to  raise 
a  reasonable  Inference  for  tbe  Jury  whether 
he  was  not  negligent  The  Jury  may  Infer 
negligence  from  facts  and  circumstances 
which  reasonably  impute  It  True,  the  proof 
here  shows  tbat  the  driver  evidently  was 
going  at  such  a  slow  speed  as  tbat  he  had  bis 
horses  under  complete  control.  Why,  then, 
did  be  run  over  the  child?  It  was  his  duty 
to  be  on  tbe  lookout  at  tbe  crossing  of  tbe 
street  for  children  whom  he  should  have  an- 
ticipated might  be  there;  and,  when  tbe 
testimony  on  the  plaintiff's  case  shows  such 
facts  as  win,  unexplained,  make  It  reasonably 
inferable  tbat  the  accident  would  not  have 
happened  except  for  the  lade  of  reasonable 
care  on  the  part  of  the  driver,  then  the  Jury 
may  infer  negligence.    In  this  case  the  driver 
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va8  either  looking  or  he  wan  not.  If  looking, 
be  must  have  seen  the  child:  and,  going  at 
the  slow  pace  he  was,  It  is  reasonably  In- 
fernble  that  he  -would,  If  he  had  exercised 
reaaonable  care,  have  averted  the  accident. 
If  he  ran  the  child  down,  even  If  going  slow, 
when  he  was  not  looking,  of  course,  that  Is 
evidence  from  which  the  jury  may  find  neg- 
ligence. In  either  event,  we  think  the  ques- 
tion of  the  negligence  of  the  driver,  under  the 
proof  when  the  plaintiff  rested,  was  for  the 
Jury. 

In  Kanfman  v.  Bush,  69  N.  .T.  Law,  645, 
ff6  Atl.  291,  Mr.  Justice  Garrison  said:  "If 
from  the  testimony  the  Jury  found,  as  they 
might,  that  the  plaintiff  had  reached  the 
crossing  first,  and  was  using  it  at  a  time 
when  the  driver  of  the  approaching  vehicle 
ought  to  have  seen  her,  and  could,  by  exer- 
cising proper  care  over  a  horee  that  was  un- 
der proper  control,  have  either  stopped  or 
turned  aside  so  as  to  avoid  running  her  down, 
a  case  of  negligence  was  sufficiently  made' 
out."  The  age  of  the  plaintiff,  while  It  doe«i 
not  per  se  alter  the  rule  by  whldi  the  negli- 
gence of  the  driver  Is  to  be  ganged,  is  a  cir- 
cumstance to  be  taken  into  consideration  In 
measuring  the  sort  of  care  he  was  exercising. 
and  In  determining  what  inferences  should 
t)e  drawn  from  the  other  facts  respecting  the 
accident  Kaufman  v.  Bush,  69  N.  J.  Law, 
em,  648,  66  Atl.  201. 

The  nonsuit  was  error,  and  the  Judgment 
of  the  Essex  circuit  Is  reversed,  and  a  venire 
de  novo  awarded. 


REED  V.  NEWARK  FIRE  INS.  CO. 

<Supreme   Court   of  New   Jersey.    March   16, 
1907.) 

1.  Irsubarok  —  Aonoif  bt  Mobtoaoek  — 

Pl/EAS. 

A  policy  of  insurance  had  a  mortgagee 
clause  attached  which  provided  that,  as  to  the 
interest  of  the  mortgagee,  the  insurance  should 
not  be  invalidated  by  any  act  or  neglect  of  the 
-mortgagor  or  owner  of  the  insured  property. 
The  policy  provided  that  for  certain  acts  and 
certain  omissions  of  the  insured  the  policy 
sbould  be  void.  In  an  action  by  the  mortgagee 
to  recover  for  the  destruction  of  the  insured 
property  by  Are,  the  company  interposed  sever- 
al pleas  setting  up  that  the  i>olicy  was  void  be- 
cause of  various  acts  and  defaults  of  the  mort- 
gagor and  owner.  On  demurrer,  held,  that  these 
pleas  were  bad. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  H  707,  1618.] 

2.  Samb— Necessttt  or  Appkaisal. 

,A  plea  setting  up  that  an  award  by  ap- 
praisers was  a  condition  precedent  to  an  ac- 
tion by  the  mortgagee  held  to  be  defective  be- 
cause the  existence  of  all  the  conditions  which 
made  the  award  essential  were  not  set  out 
8.  Same— Destbttction  of  Bcni,niHo  bt  Citt. 
A  policy  stipulated  that  the  insurance  com- 

nj  should  not  be  liable  for  loss  caused  direct- 
>T  indirectly  by  order  of  any  civil  authority. 
The  plea  charged  that  the  loss  was  caused  by 
an  order  of  a  civil  authority,  to  wit  by  an  or- 
der of  a  bollding  inspector  of  the  city  of  Ho- 
l>oken,  directing  the  destruction  of  the  insured 
i>aildlng3.    Held,  that  the  plea  was  bad  because 


it  did  not  show  the  authority  of  the  ofErer  to 
order  the  destruL-rion  of  the  buildings. 
4.  Same. 

A  policy  provided  that  the  insurance  com- 
pany should  not  be  liable  for  loss  occasioned 
by  ordinance  or  law  regulating  the  construction 
or  repairs  of  buildings.  A  plea  charged  tliat 
the  loss  in  question  was  occasioned  by  tlie  act 
of  an  officer  under  the  authority  of  an  ordi- 
nance, the  title  of  which  only  is  named. 

Held,  that  the  substance  at  least  of  the  ordi- 
nance should  have  been  stated,  so  that  the 
court  could  ItMlf  determine  the  sooiie  of  the 
officer's  authority. 

(Syllabus  by  the  Court) 

Action  by  Lewis  Reed,  administrator  for 
David  T.  Reed,  against  the  Newark  Fire  In- 
surance Company.  Demurrer  to  pleas  sus- 
tained. 

The  declaration  sets  out  that  the  Newark 
Fire  Insurance  Company  on  June  S,  1908, 
agreed  to  Insure  for  the  term  of  three  yean 
Abraham  Lewltt  against  all  direct  loss  or 
damage  b7  fire  to  an  amount  not  exceeding 
$4,600  on  certain  described  property;  that 
the  said  Insurance  was  made  subject  to  cer- 
tain stipulations  and  conditions;  that  the 
defendants  agreed  to  pay  the  loss  under  the 
said  policy  to  David  T.  Reed  and  James  A. 
Reed  as  mortgagees  as  their  interest  might 
appear;  and  that  said  insurance,  as  to  the 
Interests  of  the  mortgagees  only,  should  not 
be  Invalidated  by  any  act  or  neglect  of  the 
mortgagor  or  owner  of  the  Insured  property, 
nor  by  any  foreclosure  or  other  proceeding 
or  notice  of  sale  relating  to  the  property,  nor 
by  any  change  In  the  title  or  ownership  of 
the  property,  nor  by  the  occupation  of  the 
premises  for  purposes  more  hazardous  than 
permitted  by  the  policy.  The  declaration  sets 
out  that  Abraham  Lewltt,  with  the  consent  of 
the  defendant,  sold  the  property  to  one  Ignats 
Fabrlkant  and  assigned  his  Interest  In  the 
policy  on  July  16,  1906;  that  on  February 
23,  1905,  the  property  was  burned  while  still 
the  property  of  Fabrlkant ;  that  an  Inven- 
tory was  duly  rendered  to  and  accepted  by 
the  company.  The  declaration  further  states 
that,  although  all  the  agreements  and  con- 
ditions in  said  policy  have  been  fulfilled  ac- 
cording to  the  tenor  of  said  policy,  the  de- 
fendant, after  being  often  requested  to  pay 
the  sum  due  under  said  policy,  has  refused 
to  do  so.  The  policy  of  Insurance  is  attached 
to  the  declaration,  and  by  reference  made  a 
part  thereof.  Attached  to  the  policy  is  a 
New  Jersey  standard  mortgagee  clause. 

To  this  declaration  are  Interposed  17  pleas. 
The  substance  of  these  pleas  is  briefly  as 
follows :  (1)  Non  est  factum ;  (2)  non  as- 
sumpsit; iSi  that  the  policy  Is  void  because 
the  insured  misstated  a  material  fact,  name- 
ly, that  the  Interest  in  the  property  was  vest- 
ed In  Ignats  Fabrlkant  as  owner;  (4)  that 
the  ascertainment  of  loss  by  the  terms  of 
the  contract  was  a  condition  precedent  to  a 
right  to  bring  an  action ;  (5)  that  the  Insured 
did  not  give  immediate  notice  In  writing  of 
the  loss;    (6)  that  no  satisfactory  proof  of 
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loss  wu  received  by  the  defendant;  (8)  that 
the  insured  mlarepreflented  In  an  affidavit 
the  ownership  of  the  property;  (9)  that  the 
Insured  misrepresented  In  an  atSdavlt  the 
amount  of  Incumbrance  upon  the  property; 
(10)  that  the  property  was  destroyed  by  order 
of  the  building  director  of  the  city  of  Ho- 
boken ;  (11)  that  the  property  was  destroyed 
by  virtue  of  an  ordinance  of  the  clly  of  Ho- 
boken ;  (12)  that  the  insured  did  not,  within 
00  days  after  the  fire,  render  a  sworn  state- 
ment stating  his  knowledge  and  belief  as  to 
the  time  and  origin  of  the  fire;  (13  and  14) 
that  tbe  interest  of  Fabrlkant  was  not  sole 
and  unconditional ;  (16)  that  the  Insured  did 
not  rebuild  or  repair  the  premises,  and  sets 
out  a  number  of  other  defaults  mentioned  in 
other  pleas ;  (17)  that  plaintiff  could  not  re- 
cover because  if  tbe  houses  were  untenantable 
the  insured  has  not  rebuilt,  and  bis  loss  has 
not  been  appraised. 

Tbere  is  a  Joinder  of  issue  as  to  the  sec- 
ond and  sixteenth  pleas,  and  to  the  remaining 
16  there  are  demurrers. 

Argued  November  term,  1906,  before 
FORT,  PITNEY,  and  REED,  JJ. 

Samuel  Besson  and  Joseph  M.  Roseberry, 
for  demurrant.    IJeon  Abbett,  for  defendant 

REED,  J.  (after  stating  the  facts).  The 
demurrer  to  the  first  plea  is  good,  because 
the  contract  for  Insurance  is  not  under  seal. 
With  the  exception  of  the  tenth  and  eleventh 
pleas,  each  of  the  remaining  pleas  eeems  to 
set  out  certain  conduct  of  the  insured  which 
by  the  terms  of  the  Instriunent  would  render 
the  policy  entirely  void.  First,  the  policy  pro- 
vides that  it  shall  be  void  If  the  Insured  has 
concealed  or  misrepresented  any  material  fact 
or  circumstance  concerning  the  Insurance  of 
the  subject  thereof ;  or  If  the  interest  of  the 
Insured  In  the  property  be  not  truly  stated 
therein;  or  in  case  of  any  fraud  or  false 
swearing  by  tbe  insured.  The  3d,  7th,  Stb, 
and  9th  pleas  are  based  upon  a  violation,  by 
the  insured,  of  this  provision.  Again,  tbe 
IK)llcy  provides  that  the  insured  shall  give 
Immediate  notice  of  any  loss,  In  writing, 
to  the  company,  and  within  60  days  shall 
render  a  statement  signed  and  sworn  to  by 
the  Insured  stating  Inter  alia  the  Interest  of 
the  insured  In  the  property,  and  cash  value 
of  each  item  thereof,  tbe  amount  of  the  loss, 
and  ail  Incumbrances  thereon.  The  6th,  6th, 
and  12th  pleas  seem  based  upon  this  pro- 
vision. Again,  tbe  policy  provides  that  It 
shall  be  void  If  the  Interest  of  the  Insured 
be  otlier  than  unconditional  and  sole  owner- 
ship, or  If  the  subject  of  insurance  be  a 
building  on  ground  not  owned  by  tbe  Insured 
in  fee  simple.  Upon  this  clause  the  thir- 
teenth and  fourteenth  pleas  are  framed. 
Again,  the  policy  provides  that  after  an  as- 
certainment of  the  loss  of  rents  on  buildings 
rendered  untenantable  by  the  fire,  and  In  case 
the  Insured  elects  not  to  rebuild,  if  the  Insur- 
ed   and   the   company   disagree   as  to   the 


amount  of  the  loss,  the  Insured  and  tbe  com- 
pany shall  select  appraisers,  etc  The  seven- 
teenth plea  is  grounded  upon  this  provision 
of  the  policy.  The  fifteenth  plea  is  a  ccHubi- 
natlon  plea  setting  up  practically  all  the 
grounds  stated  in  all  the  preceding  pleas.  In 
all  these  pleas  the  avoidance  of  tbe  polity-  Is 
claimed  to  flow  from  the  act  of  the  insured  in 
doing  something  forbidden  by  the  contract, 
or  his  failure  to  do  something  required  by 
tbe  policy.  Even  the  conditions  set  out  in  the 
thirteenth  and  fourteenth  pleas,  when  brokoi. 
seem  to  be  broken  because  the  insured  bad 
a  ride  placed  without  a  statement  endorsed 
upon  the  policy  providing  for  Insurance,  al- 
though tbe  ownership  was  not  solely  in  him. 
So,  also,  provision  for  the  assessment  of  the 
amount  of  loss  rested  upon  tbe  action  of  the 
insured.  He  was  to  make  a  proof  of  loss,  ex- 
hibit his  books,  and  choose  an  appraiser. 

Now  the  mortgagee  clause  on  whicb  the 
plaintiff  rests  his  claim  reads  thus:  "Lose  or 
damage,  if  any,  under  this  policy  shall  be 
payable  to  D.  F.  and  James  H.  Reed  as  their 
mortgagee  (or  trustee)  interest  may  appear, 
and  this  Insurance,  as  to  the  Interest  of  tbe 
mortgagee  (or  trustee)  only  therein,  shall  not 
be  invalidated  by  any  act  or  neglect  of  the 
mortgagor  or  owner  of  the  within  described 
property,  nor  by  any  foreclosure  or  other  pro- 
ceedings or  notice  of  sale  relating  to  the  prop- 
erty, nor  by  any  changes  in  the  title  or 
ownership  of  the  property,  nor  by  the  occupa- 
tion of  the  premises  for  purposes  more 
hazardous  than  are  permitted  by  the  policy." 
A  glance  at  the  language  of  this  clause  Is 
only  required  to  show  what  is  the  status  of 
tbe  mortgagee  as  to  those  provisions  of  the 
policy  which  avoids  it  for  some  act  or  neglect 
of  the  mortgagor  or  owner.  The  mortgagee 
Is  secure  against  any  conduct  of  either  the 
mortgagor  or  owner.  The  language  of  the 
clause  Is  that,  as  to  the  Interest  of  tbe  mort- 
gagee only  in  the  policy,  the  insurance  shall 
not  be  invalidated  by  any  act  or  neglect  of 
the  mortgagor  or  owner.  Tbe  language  Is  so 
plain  that  It  leaves  no  room  for  construction. 

A  remark  may  be  made  here  respecting  the 
provision  in  the  policy,  already  mentioned, 
upon  which  tbe  thirteenth  and  fourteenth 
pleas  are  based.  The  proviso  in  tbe  policy 
Is  that  the  policy  shall  be  void  If  the  interest 
of  tbe  Insured  shall  be  other  than  sole  or  un- 
conditional ownership.  The  plea  Is  that  the 
interest  of  Ignats  Fabrlkant  was  not  a  sole 
and  unconditional  ownership.  Now,  tbe  policy 
was  written  In  favor  of  Lewitt,  who  after- 
wards sold  tbe  property  to  Fabrlkant.  The 
mortgage  clause  provides  that  the  interest  of 
tbe  mortgagee  shall  not  be  invalidated  by  any 
change  of  title  or  ownership  of  the  property. 
The  change  from  Lewitt  to  Fabrlkant  did 
not  Invalidate  the  policy  and  so  it  does  not 
matter  to  the  mortgagee  what  title  Fabrlk- 
ant held  at  the  time  of  the  fire.  Again  the 
mortgagee  clause  relieving  him  from  all  lia- 
bility for  any  act  or  default  of  the  mortgagor 
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or  owner  deprives  pleas  3,  6,  6,  7,  8,  9,  12, 
13,  14,  15,  and  17  of  all  force,  because,  as 
already  remarked,  each  plea  seems  to  be  bas- 
ed upon  some  act  or  default  of  the  mortgagor 
or  owner.  So  long  as  the  mortgagee  clause 
la  recognized  as  a  valid  agreement  this  re- 
sult seems  unavoidable.  That  such  agree- 
ments stand  upon  the  same  footing  as  other 
contracts  has  been  the  uniform  sentiment  of 
those  courts  which  have  had  occasion  to  con- 
sider them.  Hare  v.  Headley,  54  N.  J.  Eq. 
556,  35  Atl.  445,  and  cases  cited  In  the  opin- 
ion of  Emery,  V.  C. ;  Palmer  Savings  Bank 
V.  Insurance  Co.,  of  N.  America,  166  Mass. 
189,  44  N.  B.  211,  82  L.  R.  A.  615,  55  Am.  St 
Rep.  387;  Eddy  v.  London  Assurance  Cor., 
143  N.  X.  311,  38  N.  E.  307,  25  L.  R.  A.  686; 
Attleborougb  Savings  Bank  t.  Security  Ins. 
Co.,  168  Mass.  147,  46  N.  E.  390,  60  Am.  St. 
Rep.  373.  The  4th  plea  stands  upon  a  pe- 
culiar footing.  It  sets  up  that  the  ascertain- 
ment and  estimation  of  the  amount  of  loss 
to  the  property  insured  In  the  manner  pro- 
vided In  the  policy  Is  a  condition  precedent 
to  any  liability  on  the  part  of  the  defendant. 
It  then  sets  up  that  the  loss  has  never  been 
ascertained  In  the  manner  provided  in  the 
policy. 

The  policy,  after  providing  that  the  in- 
sured shall  give  a  notice  to  the  defendant  of 
the  occurrence  of  the  loss,  and  further  pro- 
viding that  he  shall  furnish  an  Inventory 
within  60  days  after  the  fire,  and  shall  far- 
ther furnish  other  prescribed  statements  as 
well  as  a  certificate  of  a  magistrate  that  the 
amount  of  the  stated  loss  was  honestly  sus- 
tained, and  further  thqt  he  will  exhibit  rem- 
nants of  property  and  submit  himself  to  ex- 
amination nnder  oath,  further  provides  In 
substance  as  follows:  "In  the  event  of  a  dis- 
agreement as  to  the  amount  of  loss,  the  same 
shall  (as  before  provided)  be  ascertained  by 
two  competent  and  disinterested  appraisers, 
the  Insured  and  the  company  each  selecting 
one,  and  these  two  shall  elect  a  third  ap- 
praiser. The  award  of  the  two  of  them  shall 
determine  the  amount  of  the  loss.  The  loss 
shall  not  become  payable  until  60  days  after 
the  notice  of  ascertainment  estimate  and 
satisfactory  proof  of  loss.  Including  an  award 
by  the  appraisers,  when  appraisal  has  been 
required."  Whether  this  language  requires 
that  nnder  certain  conditions  an  award  shall 
be  a  condition  precedent  to  an  action  need 
not  be  discussed.  Wood  on  Fire  Ins.  §  431. 
Whether  the  mortgagee  would  be  bound  by 
an  award  need  not  be  considered.  Clemoit 
on  Fire  Ins.  as  a  Valid  Contract,  p.  38 ;  Hart- 
ford Fire  Ins.  Co.  v.  Olcott,  97  111.  439 ;  Scot- 
tish Union  &  National  Ins.  Co.  v.  Field,  Trus- 
tee, 18  Coe  Appeals,  68.  If  It  be  assumed 
that  In  certain  circumstances  an  award  will 
be  a  condition  precedent  to  a  right  of  action 
by  a  mortgagee  those  circumstances  should  be 
pleaded.  The  efficacy  of  this  clause  to  post- 
pone a  right  of  action  depends  upon  whether 
an  appraisal  has,  in  the  language  of  the 
policy,  been  required;    and  again,  whether 


there  has  been  a  disagreement  between  the 
insured  and  the  company  as  to  the  amount 
of  loss;  and  again,  as  I  think,  whether  the 
appraisement  had  been  defeated  by  an  act 
or  default  of  the  insured.  The  plea  Is  en- 
tirely destitute  of  any  statement  of  the  ex- 
istence of  these  conditions,  and  is  therefore 
vicious. 

There  still  remains  for  consideration  the 
tenth  and  eleventh  pleas.  The  tenth  plea  is 
grounded  upon  the  following  clause  In  the 
policy,  namely,  "this  company  shall  not  be 
liable  for  loss  caused  dhrectly  or  indirectly 
by  any  civil  authority."  This  plea  sets  up 
that  the  loss  was  caused  by  an  order  of  a 
.  civil  authority  of  the  city  of  Hdboken,  to  wit, 
an  order  of  the  building  Inspector  of  the  city 
of  Hoboken  directing  the  destruction  and 
tearing  down  of  said  property,  to  wit,  said 
building,  and  was  not  caused  by  fire.  This 
plea  la  defective  in  substance,  as  there  Is 
nothing  to  show  that  the  building  Inspector 
had  authority  to  direct  the  destruction  of 
these  bulldfngs,  or  In  what  manner  such  au- 
thority was  conferred  upon  him.  The  eleventh 
plea  Is  based  upon  the  following  language 
in  the  policy:  "This  company  shall  not  be 
liable  If  loss  Is  occasioned  by  an  ordinance 
or  law  regulating  the  construction  or  re- 
pair of  buildings."  The  plea  sets  out  that 
the  loss  was  caused  by  an  ordinance  or  law 
of  the  city  of  Hoboken  regulating  the  con- 
struction or  repair  of  buildings;  and  that 
said  property,  to  wit,  said  buildings  were  de- 
stroyed and  torn  down  by  order  of  the  build- 
ing Inspector  of  the  city  of  Hoboken  acting 
under  the  authority  of  the  ordinance  passed 
and  adopted  by  the  mayor  and  common  coim- 
dl  of  the  city  of  Hoboken  entitled  "An  Act 
to  regulate  the  erection  of  buildings  and  de- 
fine the  duties  of  the  Inspector  of  buildings." 
The  authority  set  out  Is  stated  to  be  derived 
from  an  ordinance  which  is  pleaded  by  ref- 
erence to  Its  title.  This  plea  is  substantially 
defective.  An  ordinance  must  be  pleaded  In 
the  same  manner  as  a  private  statute  or  a 
statute  of  another  state,  except  in  a  proceed- 
ing In  a  municipal  court  of  the  same  city,  or 
unless  some  statute  provides  for  pleading  it 
by  Its  title.  The  general  rule  Is  that  so  much 
of  the  language  of  the  ordinance  must  be 
stated  as  will  enable  the  court  to  Judge 
whether  Its  provisions  offer  a  ground  for  the 
action  or  the  defense.  In  support  of  which, 
the  authority  of  the  ordinance  Is  Invoked. 
Cincinnati  Water  Co.  v.  Cincinnati,  4  Ohio, 
443;  Barker  v.  N.  Y.,  17  Wend.  (N.  Y.)  199; 
Lewlston  v.  Fairfield,  47  Me.  481;  Green  v. 
Indianapolis,  22  Ind.  192;  People  v.  N.  Y., 
7  How.  Prac.  (N.  Y.)  81;  McQuUlen,  Mun.  Ord. 
i  371  et  seq. 

The  validity  of  these  two  pleas  Is  decided 
upon  the  points  presented  by  the  demurrant ; 
and  no  opinion  Is  Impliedly  expressed  as  to 
their  soundness  in  this  action  bad  the  facts 
Intended  to  be  pleadec  been  well  pleaded. 

There  should  be  a  Judgment  for  the  demur- 
rant as  to  each  of  the  pleas  demurred. 
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GREEN  T.  BISSELIi  et  aL 

(Supreme  Court  of  Errors  of  Connecticut. 
March  6,  1907.) 

t,  Ian  EaTATBB— Inooke. 

Am  a  general  rule  cash  dividenda  on  corpo- 
rate stock  are  regarded  as  income  paeainx  to  the 
life  tenant,  while  stock  dividends  are  treated  as 
capital  inuring  to  the  benefit  of  the  remainder- 
man. 

[Ed.  Note.— For  cases  in  pfAnt,  see  Cent.  Dig. 
Tol  38.  Life  DsUtes,  |  35.] 

2.  Sakx. 

Where  a  corporation  distributed  share*  In 
its  treasury  among  its  stockholders  pro  rata,  the 
distribution  must  De  treated  as  a  cash  dividend 
passing  to  the. life  tenant,  though  the  resolution 
directing  the  distribution  designates  the  same  as 
a  stock  dividend. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
r<a.  83,  Ufe  EsUtes,  i  35.] 

&  Tbustb— Masaoevxnt  of  Tbust  Estatb— 
A-DTBOBrrr  or  Tbustxk. 

Where  a  testamentary  trustee,  directed  to 
use  the  income  of  the  trust  estate  in  a  specified 
manner,  received  corporate  shares  as  a  cash  divi- 
dend on  corporate  stock  forming  the  corpus  of 
the  estate,  ue  trustee  was  entitled  to  convert 
the  shares  into  cash  to  oiable  tiim  to  perform 
the  duty  imposed  on  him. 

4.  Wills— Txstamkntaby  Tbusts— Cohbtbuo- 
noR. 

A  testator  gave  his  residuary  estate,  con- 
sisting of  corporate  stock  and  bonds  to  a  trustee, 
to  pay  out  of  the  income  a  specified  sum  i>er 
annum  to  his  wife  for  life,  and  the  balance, 
if  any,  to  his  children,  and  to  pay  the  balance 
to  his  children  "as  soon  after  the  end  of  each 
year  *  *  *  as  tt>e  amount  so  to  t>e  paid  can 
be  conveniently  ascertained,"  and  provided  that 
the  trust  should  terminate  on  the  death  of  the 
wife,  when  a  distribution  of  the  estate  should  be 
made  in  a  manner  prescribed.  Beld,  that  the 
will  gave  to  the  children  yearly  pn^Mrtional 
parts  of  an  ascertained  fund,  and  the  estate  of 
a  child  dying  during  a  year  was  not  entitled 
to  a  sliare  in  the  income  which  came  into  the 
hands  of  the  trustee  after  the  last  annual  set- 
tlemoit,  and  prior  to  the  death  of  the  son. 

Reservation  from  Superior  Court,  Fairfield 
County;  Milton  A.  Sbumway,  Judge. 

Action  by  Lewis  C.  Green,  trustee  under 
the  will  of  Samuel  Burr  Sherwood  Blssell, 
deceased,  against  Fanny  M.  Blssell  and 
others,  for  the  construction  of  the  will  of 
the  deceased.  Case  reserved  on  an  agreed 
statement  of  tacts.  Direction  for  entry  of 
judgment 

Samuel  Burr  Sherwood  Blssell  of  Norwalk 
died  August  23, 1894,  possessed  of  a  consider- 
able estate,  and  leaving  a  will.  By  this  will, 
lie  gave  the  residue  of  his  estate  to  trustees. 
By  the  terms  of  the  trust,  the  trustees  were 
given  discretionary  power  as  to  the  invest- 
ment of  the  corpus  of  the  fund,  and  direc- 
tions to  dispose  of  the  income  and  principal 
as  follows:  The  testator's  widow  was  to 
have  the  sum  of  $1,200  per  year,  and  at 
the  same  rate  for  all  parts  ot  a  year,  during 
ber  Ufe,  and  the  trustees  were  directed  to 
pay  the  same  to  her  out  of  the  net  Income,  If 
it  should  be  sufficient  therefor,  and.  If  not, 
then  to  use  so  much  of  the  principal  as 
sbonld  be  necessary.  It  was  directed  that 
the  payments  ot  this  sum  should  be  made  to 


ber  yearly  at  least,  or  oftener  as  she  should 
desire  and  the  trustees  find  convenient.  It 
was  further  directed  that  after  the  expira- 
tion of  one  year  from  the  testator's  decease. 
If  there  should  be  an  excess  of  income  ovo' 
and  above  said  payment  of  said  annual  snm 
to  his  wife  and  the  expenses  incident  to  the 
trust,  the  said  excess  of  income  sbonld  be 
divided  among  his  six  children  In  specified 
proportions.  Among  these  diildren  was  Sam- 
uel Sherwood  Blssell,  who,  by  the  provisions 
of  the  win,  was  to  share  in  this  division 
of  Income  only  so  long  as  he  should  survive 
the  testator.  The  trustees  were  farther  di- 
rected "to  pay  the  same  to  my  said  children, 
provided  that  there  shall  be  such  excess  of 
Income,  as  soon  after  the  end  of  each  year 
(except  said  first  year)  as  the  amonnts  so 
to  be  paid  can  conveniently  be  ascertained." 
The  trust  was  made  to  terminate  upon  the 
death  of  Mrs.  Blssell,  when  a  distribution  of 
the  fund  was  to  be  made  In  a  manner  pro- 
vided. The  son  Samuel  Sherwood  died  April 
2,  190Q,  unmarried,  and  without  issue.  The 
defendant  Catherine  O'Donnell  Is  the  ex- 
ecutrix of  his  will  and  sole  legatee  and  dev- 
isee. Mrs.  Blssell  and  all  the  other  dilldren 
survive.  The  plaintiff,  Oreen,  is  now  the  sole 
trustee  of  said  fund.  Among  the  property 
which  originally  became  a  part  of  the  corpus 
of  the  trust  estate  thus  created,  and  has  since 
remained  a  part  thereof,  were  and  are  1,750 
shares  of  the  capital  stock  of  the  Lounsbury 
&  Blssell  Company,  a  Ck>nneeticut  joint-stock 
corporation  with  a  capital  of  $200,000,  con- 
sisting of  8,000  shares  of  the  par  value  of  $25 
each.  On  January  21,  1905,  this  corporation 
had  in  its  treasury  926  of  these  shares,  which 
had  been  transferred  to  It  by  one  of  Its 
stockholders  In  payment  of  a  debt  On  that 
day,  pursuant  to  votes  of  the  stockboldos 
and  directors,  this  stock  was  distributed  to 
the  stockholders,  other  than  the  company  It- 
self, pro  rata.  In  the  votes  this  distribution 
was  designated  as  one  "by  way  of  a  stodc 
dividend."  After  the  distribution,  the  com- 
pany continued  to  have  a  considerable  sur- 
plus. As  the  result  of  It  228  shares,  and 
$19.96  in  cash  as  representing  a  fraction  of  a 
share,  passed  to  the  then  trustee.  August  23, 
1005,  the  plaintiff,  having  meanwhile  succeed- 
ed to  the  management  of  said  trust  and  hav- 
ing in  his  bands  as  belonging  thereto  said 
228  shares  of  stock,  stated  an  annual  account 
of  the  income  of  said  fund  to  date,  and  paid 
to  the  parties  entitled  thereto  the  net  balance 
of  Income  as  shown  by  said  accounting.  In- 
to this  account  and  division  said  228  shares 
did  not  enter,  but  the  same  still  remain  in 
the  hands  of  the  plaintiff  trustee.  Between 
said  August  23,  1905,  and  the  death  of  Samu- 
el, the  plaintiff  received  as  income  from  said 
trust  fund  the  sum  of  $2,846,  whldi  is  now  in 
his  hands.  Since  August  23,  1905,  the  plain- 
tiff has  made  no  payment  on  account  of  in- 
come since  received  by  him  to  any  of  the 
cestuls  que  trust  On  July  1,  1906,  ttiere  be- 
came due  as  semiannual  Interest  upon  bonds 
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of  certain  Chicago,  Mllwankee  ft  St.  Panl 
Ballroad  Company  bonds  belonging  to  the 
fund  the  8um  of  $325,  which  was  duly  paid 
to  the  trustee. 

The  questions  propounded  for  the  advice 
of  the  superior  court  are  the  following:  "<1) 
Whether  any  or  all  of  the  228  shares  of 
stock  so  received  from  the  Lounsbury  &  Bls- 
sell  Company,  as  herein  mentioned,  are  prin- 
cipal or  Income?  (2)  Whether  the  said  Sam- 
uel Sherwood  Blssell  was,  at  the  time  of  his 
decease,  entitled  to  his  share  of  so  much  of 
the  net  Income  which  was  earned  at  that 
time,  after  the  previous  settlement  on  Aug- 
ust 23,  1905,  and  If  so,  how  much,  and  when 
the  same  is  to  be  paid?  (3)  If  any  or  all  of 
said  228  shares  of  8to<^  Is  held  to  be  income, 
and  cannot  be  divided  equally,  should  the 
trustee  sell  said  stock  and  divide  the  pro- 
ceeds according  to  said  will?  (4)  Whether 
the  said  Samuel  Sherwood  Blssell  was,  at  the 
time  of  his  decease,  entitled  to  his  propor- 
tionate share  of  the  Interest  on  the  Chicago, 
Mllwankee  &  St  Paul  R.  R.  Co.  bonds,  due 
July  1,  1906,  if  the  same  Is  paid  to  the 
trustee,  and  if  so,  how  much,  and  when  the 
same  Is  to  tte  paid?  (6)  If  the  court  holds 
that  said  Samuel  Sherwood  Blssell  was  en- 
titled to  any  Income  whatever,  at  the  time 
of  his  death.  Is  such  income  to  be  chargeable 
with  his  proportion  of  the  ezi»ense8  Incident 
to  said  trust,  and  if  so,  bow  much?" 

Levi  Warner,  for  plaintiff.  Asa  B.  Wood- 
ward, for  defendants  BlBsell  and  others.  Jo> 
seph   R.  Taylor,   for  defendant  O'Donnell. 

PRENTICE,  J.  (after  stating  the  facts). 
The  accepted  rule  in  this  Jurisdiction,  ap- 
plicable to  all  save  possibly  a  few  exception- 
al situations  such  as  are  not  here  revealed, 
Is  that  cash  dividends  are  to  be  regarded  as 
Income  passing  to  life  tenants,  wliile  stock 
dividends  are  to  be  treated  as  capital,  inur- 
ing to  the  benefit  of  the  remainderman. 
Smith  V.  Dana,  77  Conn.  543,  60  Atl.  117, 
69  L.  R.  A.  76,  107  Am.  St  Rep.  51.  The 
declaration  of  a  stock  dividend  involves  the 
creation  and  issue  of  new  shares  of  stock. 
The  basis  of  the  Issue,  in  so  far  as  pay- 
ment into  the  corporation  is  not  required 
of  the  recipient,  is  surplus  assets  which  thus 
become  converted  Into  strict  capital  with 
all  which  that  Implies.  From  the  process 
there  results  an  increase  of  both  the  num- 
ber of  outstanding  shares  and  the  amount 
of  the  corporate  assets  which  have  had  that 
peculiar  dedication  to  the  corporate  uses 
which,  as  explained  in  Smith  v.  Dana,  entitles 
them  to  the  name  of  capital,  strictly  speak- 
ing. Smith  T.  Dana,  77  Conn.  543,  562,  60 
Atl.  117,  69  L.  R.  A.  76,  107  Am.  St  Rep.  51. 
It  is  also  one  of  the  Incidents  of  a  stock  divi- 
dend that  the  stockholder,  who  receives  his 
pro  rata  proportion  of  the  new  Issue  while  he 
acquires  the  ownership  of  more  shares,  adds 
nothing  to  his  proportionate  ownership  of 
the  assets  of  the  corporation.  His  holding, 
after  the  new  issue,  bears  precisely  the  same 
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ratio  to  the  total  of  the  outstanding  shares  of 
the  corporation  as  did  his  previous  holding 
to  the  previous  total.  Terry  v.  ESagle  Lock 
Co.,  47  Conn.  141,  146.  The  underlying  idea 
of  a  cash  dividend,  on  the  other  hand,  is  the 
distribution  to  shareholders,  as  the  rewards 
of  the  corporate  enterprise,  of  a  portion  of 
the  profits  or  surplus  assets  of  the  corpora- 
tion. TTsually  the  assets  thus  divided  are  in 
the  form  of  cash  and  the  distribution  a  cash 
one.  This,  however,  is  not  necessarily  so, 
and  there  is  no  departure  In  principle  or  es- 
sence if  the  distributed  assets  chance  to  be 
In  some  other  form  of  property.  Leland  v. 
Hayden,  102  Mass.  543 ;  City  of  Allegany  v. 
Pittsburgh,  A.  &  M.  P.  R.  Co.,  179  Pa.  414, 
36  Atl.  161;  Olsen  v.  Homestead  Land  Co., 
87  Tex.  366,  28  S.  W.  944;  Scott  v.  Central 
R.  R.  Co.,  52  Barb.  (N.  T.)  45 ;  Cook  on  Cor- 
porations — .  Whatever  form  the  distribu- 
tion takes,  the  result  always  is  the  reduction 
of  both  the  corporate  assets  and  surplus  by 
just  the  amount  of  the  distribution.  Some- 
thing Is  taken  from  the  corporation  and  given 
to  the  shareholders.  That  which  is  distrib- 
uted becomes  released  from  all  corporate  con- 
trol and  comes  under  the  dominion  of  the 
shareowner.  The  shares  In  contention  here 
constituted  no  new  issue.  They  had  long  b4en 
outstanding  as  paid-up  stodc.  They  w^e 
not  Issued  in  consideration  of  a  capitalization 
of  surplus'.  Their  distribution  did  not  In- 
crease either  the  number  of  outstanding 
shares  or  the  amount  of  corporate  capital. 
When  the  distribution  was  complete,  each 
stockholder  owned  a  larger  proportion  of 
the  corporate  assets  than  I)efore;  the  ratio 
of  his  ownership  of  shares  to  the  total  num- 
ber had  been  Increased.  Surplus  assets  had 
been  taken  from  the  corporation  and  giv- 
en to  the  shareowners.  The  corporate  as- 
sets had  thus  become  diminished  and  the 
shareholders'  Independent  ownership  in- 
creased. It  is  true  that  what  was  distrib- 
uted was  the  shares  of  stock  of  the  distribut- 
ing corporation.  But  that  was  but  an  acci- 
dent of  the  situation  and  an  unimportant  one. 
It  was  no  more  significant  of  the  real  char- 
acter of  the  transaction  than  had  it  i)een  the 
shares  of  some  other  corporation,  or  other 
property,  or  cash  paid  in  in  satisfaction  of 
the  original  stockholder's  debt  In  lieu  of  which 
the  stock  was  obtained.  The  acquisition  of 
this  stock  by  the  distributing  corporation  was 
an  incident  of  its  business.  As  the  result  it 
became  and  was  held  as  among  Its  assets, 
and,  as  such,  and  as  helping  to  create  a  net 
surplus  Justifying  a  dividend,  it  was  divided 
to  the  stockholders  precisely  as  any  other 
assets  might  have  I)een.  The  distribution 
must  therefore  be  treated  as  a  cash,  and  not 
as  a  stock,  dividend;  as  income  therefore, 
and  not  as  capital.  The  fact  that  the  stock- 
holders and  directors,  in  their  votes  author- 
izing and  carrying  into  effect  the  distribution, 
misnamed  it  a  stock  dividend,  cannot,  of 
course,  change  its  palpable  character.  Bulke- 
ley  V.  Worthlngton  EccL  Society,  78  Conn. 
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526,  S28,  63  AtL  351.  The  case  of  Leland  v. 
Hay  den,  102  Mass.  543,  discloses  a  similar  state 
of  facts  npon  which  a  like  conclnslon  was 
reached.  The  duty  of  division  and  distribu- 
tion which  devolved  npon  the  trustee  by  vir- 
tue of  the  Income  character  of  the  fmid 
which  Is  comprised  of  these  shares,  and  the 
lack  of  other  assets  in  his  hands  possessing 
the  same  character,  entitles  him  to  make  such 
a  conversion  of  shares  into  cash  as  will 
enable  him  to  perform  that  duty  Justly. 

The  provisions  of  the  will  creating  the  trust 
In  question  provide  for  an  annual  accounting 
by  the  trustee  of  the  income  received  by  him 
during  the  preceding  annual  period,  an  appro- 
priation from  each  annual  net  balance  so  as- 
certained of  the  sum  of  $1,200  to  the  widow, 
and  thereupon  the  distribution  of  any  re- 
mainder of  such  balance  to  the  testator's 
children,  Including  the  deceased  Samuel  as 
long  as  he  should  survive,  in  fixed  propor- 
tions between  them.  It  Is  provided  that  the 
first  of  these  accountings  and  apportionments 
should  be  made  at  the  expiration  of  one  year 
from  the  testator's  death,  and  that  the  suc- 
ceeding (mes  should  be  had  as  soon  after  the 
end  of  each  year  thereafter  as  they  conven- 
iently could  be.  The  purpose  and  intention 
of  the  testator  to  make  each  year  a  distinct 
financial  period,  to  reduce  the  gross  income 
for  that  period  Into  a  net  balance  by  de- 
ducting therefrom  the  expenses  Incident  to 
the  management  of  the  trust,  to  charge  there- 
on, as  far  as  possible,  the  annuity  to  the  wid- 
ow as  one  de  anno  In  annum,  and  to  divide 
any  remaining  sum  to  the  children  as  a  fund 
then  for  the  first  time  come  Into  being,  is 
substantially  as  clear  as  was  the  somewhat 
similar  Intention  of  the  testator  in  Comstock 
V.  Comstock,  78  Conn.  606,  63  Atl.  449,  The 
intention  thus  expressed  was  to  give  the 
children,  not  proportional  parts  of  income 
generally,  but  rather  proportional  parts  of  an 
ascertained  fund  when  that  ftmd  should  from 
year  to  year  be  ascertained.  This  Intention 
must  govern.  This  construction  of  the  will 
necessarily  precludes  any  claim  on  behalf 
of  Samuel's  estate  to  any  share  of  the  interest 
next  after  his  death  to  become  due  ui>on  the 
Chicago,  Milwaukee  &  St  Paul  bonds,  as 
well  as  of  any  Income  which  came  Into  the 
liands  of  the  trustee  after  the  last  settlement 
on  August  23,  1905,  and  prior  to  Samuel's  de- 
cease. The  superior  court  is  advised  (1)  that 
Catherine  OT>onnell,  as  the  executrix  of  the 
last  will  and  testament  of  Samuel  Sherwood 
Blssell,  deceased,  is  entitled  to  receive  from 
the  plaintiff  trustee  one-eighth  of  the  228 
shares  of  the  capital  stock  of  the  Lounsbury 
&  Blssell  Company  set  out  In  the  complaint ; 
(2)  that  to  accomplish  a  Just  division  and 
distribution  of  said  shares  among  those  en- 
titled to  receive  them,  the  trustee  is  entitled 
to  convert  such  a  number  of  them  into  cash 
as  will  enable  him  to  make  such  division  and 
distribution;  (3)  that  said  Catherine  O'Don- 
nell,  as  such  executrix.  Is  not  entitled  to  re- 
r«tve  from  said  trustee  any  share  of  either 


any  income  which  came  into  his  bands  after 
August  23,  1905,  and  prior  to  the  death  of 
Samuel  Sherwood  Blssell,  or  any  interest 
which  may  have  been  paid  after  ttie  death 
of  said  Samuel  Sherwood  Blssell  upon  any 
bonds  held  by  said  trust  fund;  and  (4)  to 
render  Judgment  accordingly. 

No  costs  in  this  court  will  be  taxed  la 
favor  of  either  party.  The  other  Judges 
concurred. 


HATHEWAT  et  al.  v.  SMITH. 

(Supreme  Court  of  Errors  of  Connecticiit 
March  6,  1907.) 

WiLiA— Essentials— Statdte  CoitBTKcxD. 

The  statute  of  wills  (Gen.  St.  1902.  H  292- 
817),  though  it  does  not  alter  the  law  admitting 
extrinsic  proof  to  identify  the  snblect  of  a  be- 
quest, nor  the  law  treating  a  codicil  aa  attacbt^ 
to  a  validly  executed  will,  does  limit  the  power 
of  testamentanr  disposition  to  a  wiitiiis  ceo- 
taining  in  Itself  the  bequest  Intended  t»  be  made, 
denoted  by  the  language  used  tberein  and  sigii- 
ed  and  attested  wiut  prescribed  formalities,  and 
an  instrument  executed  by  decedent,  directing  a 
disposition  of  her  property  at  her  death  in  ac- 
cordance with  a  cotain  deed  of  truBt,  was  in- 
snffident  to  constitute  a  will,  thoos^  signed  and 
attested  as  required  in  the  execution  of  wilU. 

Case  Reserved  ftom  Superior  Court,  Wind- 
ham County;  Silas  A.  Robinson,  Jndge. 

James  M.  Smith,  administrator,  applied  to 
the  court  of  probate  for  an  order  of  distrllni- 
tion.  Frank  W.  Hatheway  and  otbers,  hdrs 
at  law,  appealed  from  the  decree  to  the  sn- 
perior  court,  and  the  cause  was  reserved  for 
the  advice  of  the  Supreme  Court  of  Errora 
The  superior  court  Is  advised  to  set  aside 
the  decree  appealed  from  and  to  orda  dlt- 
trlbntion  of  the  estate. 

The  facts  appearing  in  tbe  record  whicb 
are  material  to  the  decision  In  this  case  ar» 
as  follows: 

Roxey  Foss,  of  Wllllmantic.  died  NoTeni- 
ber  12,  190Z  Her  heirs  at  law  were  two  sis- 
ters and  the  children  of  another  sister.  An 
instrument  in  writing,  of  wb'  'i  tbe  foUowlng 
is  a  copy,  was  presented  for  probate  in  tbe 
court  of  probate  for  tbe  district  of  Windhim 
on  December  11,  1902: 

"Know  all  men  that  I.  Roxey  IXmb,  ot  the 
city  of  Wllllmantic  in  the  town  and  oomitT 
of  Windham  and  state  of  Oonnectlcnt,  do 
hereby  revoke  all  wills  and  codicils  hj  me 
hitherto  made,  and  I  do  direct  that  my  prop- 
erty after  my  decease  be  disposed  of  in  ac- 
cordance with  my  deed  of  trust  to  Frank  F. 
Webb,  Noah  D.  Webster  and  Charles  N.  Dan- 
iels of  said  Willimantic  of  even  date  here- 
with. 

"In  witness  whereof  I  have  ba«unto  set 
my  hand  and  seal  at  said  Wllllmantic  this 
10th  day  of  September,  1901. 

her 
"Roxey  X  Foss.    IL.  8.] 
mArk. 

"Signed,  sealed  and  declared  to  be  a  tev- 
ocatlon  of  all  wills  and  codicils  by  bcr  hitb- 
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iTto  made,  by  the  above  named  testatrix.  Box- 
ey  Foss,  In  tbe  presence  of  ns  who  in  her 
presence,  and  at  her  request  and  In  the  pres- 
ence of  each  other  have  hereunto  sabscrlbed 
[>ur  names  as  witnesses. 
'Charles  H.  Colgrove,  Wlllimantic,  Ooan. 
'Frank  F.  Webb,  Wlllimantic,  Oonn. 

'James  M.  Smith,  Wlllimantic,  Conn." 

On  December  19,  1902,  said  Instrument  was 
Inly  admitted  to  probate  as  a  revocation  of 
ill  former  wills  and  as  the  last  will  and  tes- 
tament of  said  Roxey  Fobs;  and  James  M. 
Smith  was  duly  appointed  administrator  with 
tbe  will  annexed  and  qualified  as  such  ad- 
nlnlstrator.  After  settlement  of  the  estate, 
tbe  estate  remaining  in  the  administrator's 
bands  for  distribution  consisted  wholly  of 
»8b,  and  tbe  administrator  applied  to  the 
»nrt  of  probate  for  an  order  of  distribution. 
Upon  this  application  a  hearing  was  had 
Tanuary  22,  1906.  Upon  this  hearing  a  trust 
leed  from  Roxey  Foss  to  Frank  F.  Webb  and 
itbers,  executed  and  delivered  prior  to  the 
izecutlon  of  her  said  will  and  in  existence 
)n  the  day  tbe  will  was  executed,  was  pro- 
Inced  by  the  administrator.  This  deed  had 
lever  been  presented  for  probate  nor  admit- 
ted to  probate  as  part  of  tbe  will  of  Boxy 
B'oss.  At  the  Instance  of  the  administrator 
!aid  deed  bad  been  recorded  on  December  14, 
1904,  In  the  court  6f  probate.  The  deed  con- 
reyed,  with  covenants  of  seisen  and  warran- 
7,  to  Frank  F.  Webb  and  two  others  all  the 
crantor's  real  and  personal  property,  Includ- 
ng,  with  detailed  description,  a  piece  of 
and  in  Wlllimantic;  a  mortgage  on  land  In 
(Wlllimantic;  all  deposits  standing  in  her 
lame  In  seven  specified  savings  banks,  with 
Urectlons  to  each  of  said  banks  to  transfer 
ler  entire  account  to  said  Webb  and  others; 
ill  her  household  furniture  and  personal  es- 
ate  of  every  name  and  nature;  and  all  her 
laim.  Interest,  and  demand  against  tbe  es- 
ate  of  one  Oongdon,  and  all  debts,  claims, 
ues,  and  demands  now  due  or  to  grow  due 
0  her  against  any  and  all  persons.  All  In 
rust,  nevertheless,  to  bold,  change  into  any 
ther  form  of  property  or  investment.  Invest 
nd  reinvest  according  to  tbelr  discretion, 
nd  apply  the  income  and  principal  thereof 
s  follows:  To  famish  her  as  she  shall  re- 
nest  everything  for  ber  support,  care,  nurs- 
ig,  and  luxury  dnrlng  life,  one  of  said  trus- 
ses to  visit  her  three  times  a  week  to  as- 
^rtain  her  desires:  to  pay  to  themselves  an- 
ually  a  reasonable  compensation  for  their 
>rvlces  under  this  trust  At  her  decease,  to 
ay  all  her  Just  debts  by  her  trustees  con- 
tacted and  her  funeral  expenses ;  to  pay  the 
>wn  of  Windham  $300,  the  Income  thereof 

>  be  applied  by  said  town  to  the  care  of  the 
>t  In  Wlllimantic  cemetery ;  to  apply  not  ex- 
iedlng  one-eighth  of  the  trust  property  to 
rect  a  suitable  monument  to  her  memory ; 

>  distribute  and  pay  the  residue  of  the  trust 
roperty,  one-seventh  to  each  of  four  persons 
uned,  and  three-sevenths  to  the  town  of 


Windham,  to  be  held  by  said  town  aa  a  trust 
fund  to  be  known  as  "Roxey  Foss  Fund," 
the  Income  thereof  to  be  expended  annually 
by  the  selectmen  for  specified  charitable  uses. 
The  probate  judge,  BMnming  that  tbe  legal 
^ect  of  the  Instrument  In  writing  admitted 
to  probate  December  19, 1902,  as  a  revocation 
of  all  former  wills,  and  as  the  last  will  of 
Boxey  Foss,  was  the  same  as  If  the  provi- 
sions made  by  said  deed  for  the  distribution 
after  the  grantor's  death  of  the  trust  fond 
therein  created  had  been  set  forth  In  said 
will,  ordered  the  estate  in  the  hands  of  the 
administrator  to  be  distributed  as  set  forth 
In  said  trust  deed. 

Tbe  plaintiffs,  being  three  of  the  heirs  at 
law  of  Box^  Fobs,  appealed  from  this  decree 
to  the  snperlor  court  The  superior  court 
In  pursuance  of  stipulation  of  parties,  made 
a  finding  of  facts  and  reserved  the  cause  for 
the  advice  of  this  court  as  to  what  Judgment 
should  be  rendered. 

William  A.  King,  for  plaintiffs.  Obarlea 
B.  Perkins  and  Oeorge  W.  Moloney,  tor  de- 
fendant 

ELABfERSLEY,  J.  (after  stating  the  facts). 
The  decree  of  the  court  of  probate  of  Decem- 
ber 19,  1902  (subsequ«itly  confirmed  by  the 
superior  court),  may  have  determined  only 
the  admissibility  to  probate  of  an  express 
written  revocation  of  al]  former  wills  execut- 
ed with  tbe  formalities  prescribed  for  the  ex- 
ecution of  a  will,  and  does  not  foreclose  the 
question  raised  at  the  hearing  before  the  court 
of  probate  upon  the  order  of  distribution  and 
before  the  superior  court  upon  appeal  from 
that  order  and  presented  to  us  by  this  reserv- 
ation. That  question  Is:  Does  tbe  writing 
tbus  admitted  to  probate  contain  any  devise 
or  bequest  by  Boxey  Foss?  If  it  does  not 
then  the  estate  must  be  distributed  as  Intes- 
tate estate;  for  clearly  no  devise  or  bequest 
can  be  established  by  parol  evidence  or  by 
documents  which  for  purposes  of  proof  must 
be  treated  as  parol  evidence.  The  answer  to 
this  question  depends  npon  the  meaning  of 
our  statute  of  wills  and  distribution.  "A  will 
Is  the  legal  declaration  of  Intention  aa  to 
the  disposition  of  one's  property  after  death. 
To  this  Intention  made  known  through  the 
written  declaration  the  law  gives  etiect  and 
so  executes  tbe  testator's  wIlL"  Jacobs  v. 
Button,  79  Ckmn.  360,  862, 65  AtL  160.  "Will," 
as  here  used,  does  not  mean  a  writing  con- 
taining a  formal  declaration  that  It  Is  tbe 
last  will  and  testament  of  the  testator, 
but  means  the  bequests  and  devises  made  by 
the  testator  and  expressed  In  writing,  and 
made  known  through  the  writing  in  tbe  man- 
ner prescribed  by  law.  No  other  declaration 
of  Intention  is  legal  Bach  bequest  thus  ex- 
pressed and  made  known  In  writing  is  the 
"will"  of  the  testator,  to  which  the  law  gives 
effect  and  executes  as  bis  will.  The  dlq>osl- 
tlon  of  property  by  will  Is  a  matter  for  local 
statutory  regulation,  and  Is  regulated  by  our 
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statute  of  wUIa  The  provlBlons  of  that 
statnte  "are  not  only  directory,  but  prohibit- 
ory and  ezhauBtlre."  Irwln'g  Appeal,  88 
Coon.  128,  135.  The  theory  of  onr  statutM 
Is  based  upon  our  settled  public  policy.  "Cer- 
tain formalities  of  execution  and  attesta- 
tion are  prescribed  as  prerequisite  to  the 
validity  of  a  will  and  without  compliance 
with  which  it  is  no  will  at  all,  although  It 
is  clearly  a  wish.  •  •  •  So  that  our 
statute  amounts  to  a  positive  rule  for  the 
transmission  of  property  which  must  be  com- 
plied with  as  a  complete  act  at  the  time  of 
execution  or  never  so  far  as  the  act  of  the 
testator  la  concerned.  •  •  •  Onr  law  In 
effect  says  to  every  person  who  would  make 
a  valid  disposition  of  his  property  by  will 
that  be  must  observe  the  specified  formali- 
ties." Lane's  Appeal,  57  Conn.  182,  187,  17 
Atl.  926,  4  L.  R.  A.  45,  14  Am.  St.  Rep.  94. 
The  right  to  dispose  of  one's  property  by 
will  Is  one  conferred  by  law.  "The  extent  of 
the  right  and  the  conditions  under  which  it 
may  be  exercised  are  and  can  be  only  such 
as  the  law  prescribes.  An  expression  of  will 
falling  to  comply  with  the  prescribed  condi- 
tions Is  a  mere  nullity."  Stone's  Appeal,  74 
Conn.  301,  302,  50  Atl.  734.  "Our  statute 
of  wills  is  not  only  directory,  but  prohibit- 
ory." "While  extrinsic  evidence  may  be  ad- 
mitted to  Identify  the  devisee  or  legatee  nam- 
ed, or  the  property  described  in  a  will,  also  to 
make  clear  the  doubtful  meaning  of  language 
used  in  a  will,  it  Is  never  admissible,  however 
clearly  It  may  indicate  the  testator's  Inten- 
tion, for  the  purpose  of  showing  an  intention 
not  expressed  in  the  will  Itself,  nor  for  the 
purpose  of  proving  a  devise  or  bequest  not 
contained  hi  the  will."  Bryan  v.  BIgelow,  77 
Conn.  604,  612,  614,  60  Atl.  266,  107  Am.  St 
Rep.  64.  Onr  statute  of  wills  Is  prohibitive 
and  exhaustive.  It  permits  one  to  dispose  of 
his  property  after  death  by  will — that  is, 
by  bequest  or  devise — upon  complying  with 
the  conditions  In  the  statute  prescribed,  and 
not  otherwise,  and  one  condition  prescribed 
Is  that  each  bequest  shall  be  contained  in 
a  writing  executed  with  prescribed  formali- 
ties,* that  Is,  the  language  used  in  the  writ- 
ing thus  executed  must  denote  the  subject  and 
object  of  the  testamentary  gift  Intended.  Un- 
less this  is  done,  no  bequest  is  made.  Par- 
ties to  a  written  contract  possessing  a  ple- 
nary power  in  respect  to  the  contract  they 
may  choose  to  make  may  refer  to  other  writ- 
ings, and  by  such  reference  make  the  agree- 
ments expressed  in  such  other  writings  a 
part  of  the  new  contract  The  exercise  of 
this  power  is  sometimes  called  "incorporation 
by  reference."  But  no  person  has  such  plen- 
ary power  over  the  testamentary  disposition 
of  his  property.  Under  our  statute  of  wills  he 
has  no  power  except  that  given  by  the  stat- 
ute. The  power,  and  the  only  power,  given 
by  statute,  is  that  of  thus  disposing  of  his 
property  by  means  of  a  writing  containing  In 
itself  language  by  which  the_  subject  and  ob- 
ject  of   the   testamentary  gift  Intended  in 


therein  expressed,  wbldi  writing  to  executed 
in  the  manner  prescribed. 

We  think  this  construction  of  our  atatnte 
of  wills  Is  in  accordance  with  the  pnbllc 
policy  Indicated  by  our  legislation  and  Judi- 
cial decisions  ft«m  the  eetablislunent  of  onr 
government  to  the  present  time.    This  pnb- 
llc policy  apparently  differs  from  that  recog- 
nized by  the  English  courts  In  the  interpreta- 
tion of  tbelr  statute  of  wills.    The  difference 
Is  largely  accounted  for  by  the  differing  con- 
ditions which  had  existed  in  the  respective 
Jurisdictions   before   the  enactment   of   the 
statutes.    In  England  prior  to  1837  the  regu- 
lations on   this   subject  were  to   be    found 
largely  In  the  unwritten  law,  modified   to 
some  extent  by  the  statute  of  frauds  and 
perjuries,   enacted   In   1676.     That   statute, 
enacted    for   the   prevention   of   fraudulent 
practices  upheld  by  perjury,  provided   that 
certain   leases,   agreements,   declarations  of 
trusts,  and  contracts  for  sale  formerly  prov- 
able by  parol  should  thereafter  be  proved 
only  by  a  vn-itlng,  signed  by  the  person  to  be 
charged,  and  that  devises  of  land  formerly 
provable  by  a  writing  signed  by  the  devisor 
should  thereafter  be  provable  only  by  such 
writing  attested  by  three  or  four  witnesses, 
and  that  nuncupative  wills  formerly  provable 
by  one  witness  should  be  proved   only  by 
three  witnesses.    A  devis&of  land  apparently 
allowable   under   the   ancient  common    law 
before  the  introduction  of  military  tenures 
was  authorized  to  a  limited  extent  by  St  32 
Henry  Till,  c.  1,  and  was  regarded  as  a 
conveyance  of  land,  and  prior  to  the  enact- 
ment of  the  statute  of  frauds  the  devisor, 
like  any  other  grantor  or  the  parties  to  a 
contract  might  In  his  conveyance  define  Its 
terms  by  reference  to  some  extrinsic  docu- 
ment, as  was  held  in  Mollneux  v.  Mollneux, 
Cro.  Jac.  144,  decided  some  70  years  before 
the   statute  of   frauds   was   passed.    After 
the  passage  of  that  act  the  courts  construed 
It  as  not  excluding  from  evidence  either  an 
unattested  document  referred  to  in  a  duly 
attested  devise  or  an  unsigned  writing  refer- 
red to  in  a  written  agreement  duly  signed, 
'i'he  effect  given  to  such  construction  Is  most 
strongly  stated  In  Bond  T.  Seawell,  8  Burr. 
1773,  where  Lord  Mansfield  says:    "A  will 
[devising   land]   properly   attested   may,   by 
reference   to   another   Instrument   establish 
particular  clauses  so  ascertained  by  a  dear 
reference  as  strongly  as  if  the  clauses  eo 
referred  to  had  been  repeated  in  the  will 
verbatln^."    This  construction  was  applied  to 
devises  which  as  conveyances  of  land  were 
within  the  Jurisdiction  of  the  common-law 
courts,  and  did  not  specially  relate  to  wills 
disposing  of  personal  property,  which  were 
within  the  Jurisdiction  of  the  ecclesiastical 
courts,  and  the  proof  of  which  (except  nun- 
cupative wills)  was  not  affected  by  the  stat- 
ute of  frauds.    Ih  1837  the  statute  of  wills 
repealed  the  acts  of  Henry  VIII,  authorizing 
devises  of  land,  and  the  sections  of  the  stat- 
ute of  frauds  relating  to  the  proof  of  devises 
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of  lands  and  of  nuncii];>atiTe  'wills,  and  enact- 
ed that  It  should  be  lawful  for  every  person 
to  disiwse  of  by  bis  will  all  real  and  personal 
estate  to  which  he  shall  be  entitled  at  the 
time  of  his  death,  provided  no  will  shall  be 
valid  which  Is  made  by  a  person  under  21 
years  of  age,  and  no  will  shall  be  valid  un- 
less It  shall  be  in  writing  and  executed  in 
the  manner  set  forth.  In  cases  arising  un- 
der this  act  the  English  courts  have  appar- 
ently treated  It  as  one  In  derogation  of  the 
common  law  rather  than  as  an  act  giving 
the  power  of  testamentary  dlBix>sItlon  of  prop- 
erty and  defining  the  limits  of  the  pow- 
er thus  given,  and  have  held  that  the  deci- 
sions construing  their  statute  of  frauds  as 
not  exdnding  from  evidence  unattested  agree- 
ments, deeds,  and  devises  of  land  which  are 
referred  to  in  a  duly  attested  writing  must 
control  the  interpretation  of  their  statute  of 
wills,  so  that  any  writing,  however  Informal, 
In  which  a  disposition  of  property  after 
death  may  be  Indicated,  becomes  a  valid  be- 
quest by  mere  reference  to  It  in  a  writing 
duly  executed.  The  reasons  for  sncb  a  treat- 
ment of  the  statute  of  wills  were  considered 
by  the  Judicial  committee  of  the  privy  coun- 
cil In  Allen  v.  Maddock,  11  Moore  P.  C.  427, 
452  et  seq.  The  court  puts  the  question 
thus:  "Supposing  the  evidence — the  docu- 
ment referred  to — to  be  admissible  as  the 
case  would  have  stood  under  the  statute  of 
frauds.  Has  the  wills  act  of  1837  altered 
the  general  law  upon  the  subject?"  And 
argues  that  there  are  no  words  In  the  act  by 
which  any  such  intention  Is  declared;  that 
the  statute  of  frauds  enacts  that  all  devises 
of  land  shall  be  In  writing  and  executed  In 
a  certain  way,  or  else  shall  be  void;  that 
the  wills  act  provides  that  no  will  by  which 
any  property,  real  or  personal,  shall  be  de- 
Tlsed  or  bequeathed  shall  be  valid  unless  in 
writing,  and  executed  In  a  different  way; 
that  the  ceremonies  necessary  to  authenti- 
cate the  Instrument  are  altered,  but  no  altera- 
tion Is  here  made  in  the  effect  to  be  given 
to  words  used  in  it,  and  so  concludes  that 
a  i)aper  which  would  have  been  Incorporated 
In  a  devise  executed  according  to  the  stat- 
ute of  frauds  must  now  be  Incorporated  in 
a  will  executed  according  to  the  new  act. 
Allen  T.  Maddock  is  a  leading  case  of  the 
blghest  authority,  generally  cited  In  support 
of  the  English  doctrine  of  Incorporation  by 
reference,  and  the  reasoning  upon  which  the 
action  of  the  court  in  that  case  is  based  may 
well  be  taken  as  indicating  the  public  policy 
which  had  then  developed  from  past  condi- 
tions. A  policy  which  treated  the  power  of 
controlling  the  disposition  of  one's  property 
after  death  by  will,  like  the  power  of  dis- 
position during  life  by  contract,  as  a  com- 
mon-law right,  and  so  treated  the  statute 
of  wills  as  neither  giving  nor  restraining  that 
power,  but  as  a  new  statute  of  frauds,  di- 
rected only  to  the  manner  of  proving  Its 
exercise  for  the  prevention  of  perjury. 
The  very  different  conditions  which  have 


prevailed  in  this  state  have  resulted  In  a 
different  public  policy.  Here  the  regulations 
on  this  subject  were  from  the  start  to  be 
found  in  the  statute  rather  than  In  the  un- 
written law.  The  Jurisdiction  of  Connecti- 
cut was  established  at  ibe  adoption  of  the 
fundamental  orders  of  January  14,  1638-39. 
The  following  October  laws  were  passed 
which  provided  for  the  settling  of  lands,  pub- 
lic records  and  the  disposition  of  the  estates 
of  deceased  persons.  -  Any  person  possessed  of 
estate  was  authorized  to  make  a  will  in  writ- 
ing or  by  word  of  mouth.  The  townsmen  of 
each  town  were  required  to  take  an  inven- 
tory of  the  estate  of  one  dying  testate,  and 
to  see  that  such  Inventory  and  will  was  ex- 
hibited in  court  and  there  registered.  The 
townsmen  were  required  to  take  an  inventory 
of  the  estate  of  one  dying  Intestate,  and  the 
court  to  grant  administration  to  the  next  of 
kin  and  to  divide  the  estate  to  wife,  chil- 
dren, or  kindred  as  in  equity  they  shall  seem 
meet;  and.  If  no  kindred  be  found,  to  ad- 
minister for  the  public  good  of  the  common- 
wealth. Provision  Is  made,  not  only  for  the 
public  record  of  all  wills.  Inventories,  and 
administrations,  but  of  all  sales  and  mort- 
gages of  lands,  which  are  not  valid  until  re- 
corded. 1  Col.  Rec.  37,  38.  A  code  of  laws 
was  adopted  In  16G0  which  contained  the 
foregoing  provisions,  and  further  provided 
that  all  persons  of  the  age  of  21  of  sound 
mind  shall  have  power  to  make  their  wills 
and  testaments.  1  Col.  Rec.  6ia  In  1702 
it  was  further  provided  that  all  persons  of 
sound  mind  of  the  age  of  17  years  shall  have 
power  to  dispose  of  their  personal  estate  by 
will  or  testament.  Rev.  1702>  p.  1.  The 
earliest  records  show  wills  admitted  to  pro- 
bate which  were  signed  by  the  testator,  but 
not  witnessed,  as  well  as  some  witnessed  by 
two  or  three  witnesses,  and  some  declared 
by  the  testator  before  witnesses,  but  not 
signed  by  him.  1  Ool.  Rec.  482,  606.  The 
privilege  of  making  wills  by  word  of  mouth 
or  nuncupative  wills,  given  by  the  first 
statute  of  wills,  was  apparently  used  for  a 
short  time  only  after  the  passage  of  the  act, 
and  seems  to  have  been  regarded  as  taken 
away  by  the  statute  of  1719.  Stone's  Ap- 
peal, 74  Conn.  308,  60  AU.  734.  In  1719  our 
statute  of  wills  was  modified  by  "An  act 
concerning  witnesses  to  wills,"  by  which  it 
was  provided  that  no  wills  or  testaments 
"wherein  there  shall  be  any  devise  or  de- 
vises of  real  estate  shall  be  held  good  and 
allowed  for  any  such  devise  or  devises  If 
they  are  not  witnessed  by  three  witnesses, 
all  of  them  signing  In  the  presence  of  the 
testator."  6  Col.  Rec.  142.  Prior  to  1821  our 
statute  of  wills  was  contained  In  three  acts, 
entitled,  respectively,  "An  act  relating  to  the 
age,  ability  and  capacity  of  persons";  "An 
act  concerning  witnesses  to  wills";  and  "An 
act  for  the  settlement  of  testate  and  Intestate 
estates."  In  1821  the  provisions  concerning 
wills,  with  some  new  provisions,  were  In- 
cluded In  one  act  entitled  "An  act  for  the 
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Bettlement  of  estates  tefttate,  Intestate,  and 
Insolvent"  Rev.  1821,  p.  199,  tit  32,  c.  1. 
Since  that  time  the  act  thus  entitled  has  con- 
tained our  "Wills  Act"  not  merely  directory, 
but  "prohibitory  and  exhaustlye."  In  1848 
an  act  In  alteration  of  this  act  was  enacted, 
as  follows :  "That  all  wills  shall  be  in  writ- 
ing, subscribed  by  the  testator  and  attested 
by  three  witnesses,  all  of  them  subscribing 
in  his  presence,  and  no  will  or  codicil  shall 
be  valid  to  pass  any  estate,  real  or  personal, 
unless  It  shall  be  so  executed."  Laws  1848, 
p.  86,  c.  41.  This  alteration  was  incorporat- 
ed in  the  wills  act  appearing  In  the  ReTlslon 
of  1849,  and,  with  subsequent  alterations,  In 
eacb  succeeding  Revision.  Gen.  St  1902; 
SS  292-414.  In  this  state  the  construction 
of  our  statute  of  wills  was  never  seriously 
entangled  with  that  of  our  statute  of  frauds 
and  perjuries.  The  statute  of  wills  long 
preceded  that  of  frauds.  No  act  eo  nomine 
for  prevention  of  frauds  and  perjuries  was 
enacted  until  1771,  when  an  act  was  passed 
corresponding  with  the  fourth  section  of  the 
English  statute  of  29  Car.  II  (13  Col.  Rec. 
422),  and  In  the  Revision  of  1821  tbls  act 
together  with  a  section  corresponding  with 
section  17  of  the  English  act  was  adopted 
as  our  statute  of  frauds  and  perjuries.  Rev. 
1821,  p.  246,  tit  39.  We  have  uniformly 
treated  our  statute  of  1719  as  a  limitation 
to  the  privilege,  first  recognized  by  statute 
In  1639,  of  controlling  the  disposition  of  prop- 
erty after  death  by  will,  and  as  excluding 
from  that  privilege  the  power  of  making  a 
devise  of  land,  except  by  a  devise  stated  in 
a  writing  which  is  executed  in  the  manner  pre- 
scribed. We  have  treated  "devise"  as  mean- 
ing the  gift  of  some  land  to  some  person  de- 
noted by  tbe  language  used  In  the  writing 
which  purports  to  make  the  devise,  and  have 
never  sanctioned  any  legal  fiction  by  which  a 
gift  of  land  in  a  writing  not  attested  can  be 
made  operative  as  a  legal  devise  by  reference 
to  it  in  a  duly  attested  will  which  does  not 
contain  in  Itself  any  gift  of  any  land  to  any 
person. 

Reading  our  statute  of  wills  now  in  force 
in  tbe  light  of  the  conditions  which  have  here 
prevailed,  of  its  history,  of  the  trend  of  our 
Judicial  decisions,  and  of  our  public  policy 
thus  indicated,  we  tliink  the  meaning  and 
legal  efCect  of  that  statute  is  tbls:  The  es- 
tate of  a  person  upon  his  death  comes  into 
the  custody  of  the  law,  and  is  disposed  of 
in  pursuance  of  statutes  framed  in  accordance 
with  existing  public  policy.  That  public  poli- 
cy determines  the  general  rule  for  the  disposi- 
tion of  each  estate  by  distribution  to  the 
next  of  kin  of  the  deceased,  and  allows  to 
every  person  the  privilege  of  controlling  by 
will  the  disposition  of  bis  estate  In  a  differ- 
ent manner.  In  accord  with  his  individual 
fancies.  Unless  the  intention  to  avail  him- 
self of  this  privilege  is  expressed  In  the  man- 
ner required  by  law,  the  estate  must  be  dis- 
posed of  in  accordance  with  that  general 
rule  detAimined  by  public  policy.    Tbe  stat- 


ute allows  to  every  person  this  privilege  of 
individual  control  only  upon  certain  condi- 
tions, and  no  power  of  individual  control  is 
given  to  any  one  who  does  not  come  within 
and  strictly  comply  with  these  conditions. 
Tbe  conditions  are:  The  person  must  be  of 
the  age  of  18  years  and  of  sound  mind.  He 
must  state  the  disposition — that  is,  the  de- 
vises or  bequests  he  desires  to  make — ^In  a 
writing  signed  by  him,  which  denotes  by  the 
language  therein  used  the  bequests  or  devises 
therein  contained  and  made.  The  writing 
thus  signed  must  be  attested  by  three  wit- 
nesses; each  of  them  subscribing  in  the 
presence  of  the  testator.  The  statute  la  ex- 
haustive, in  that  It  contains  within  itself  the 
law  which  permits  a  disposition  of  property 
by  will  upon  compliance  with  prescribed  con- 
ditions. It  Is  prohibitory,  in  that  It  forbids 
the  disposition  by  devise  or  bequest  of  any 
property,  real  or  personal,  by  any  person  who 
does  not  come  within  and  strictly  comply 
with  these  conditions.  It  therefore  forbids 
the  passing  of  any  property  by  force  of  a 
writing,  although  signed  and  attested  in  the 
manner  prescribed  for  the  execution  of  a 
will,  which  does  not  contain  In  itself  any 
bequest  of  any  property  to  any  person,  and 
uses  no  language  which  can  denote  any  such 
bequest,  notwithstanding  it  may  refer  to 
some  unsigned  or  unattested  document  which 
may  contain  language  that  would  constitute 
a  bequest  if  it  had  been  used  in  the  attested 
writing. 

It  is  obvious  that  the  public  policy  which 
must  determine  the  construction  of  onr  stat- 
ute of  wills  differs  from  that  apparently 
recognized  by  the  English  courts  in  the  cases 
decided  under  their  statute  of  wills  since 
its  passage  in  1837,  especially  if  these  cases 
can  be  regarded  as  going  so  far  as  to  hold 
that  a  writing  signed  and  attested  as  a  will, 
which  contains  only  a  reference  for  the  dis- 
covery of  the  testator's  wishes  to  unattested 
documents  which  are  not  former  wills  de- 
fectively executed,  is  competent  to  change 
such  extrinsic  documents  into  a  validly  ex- 
ecuted will.  In  so  far  as  the  modern  "Eng- 
lish doctrine  of  incorporation  by  reference" 
may  go  to  this  extent  It  has  never  been 
adopted  in  tliis  state,  is  inconsistent  with  oor 
public  policy,  and  contrary  to  our  statute 
of  wills.  While  a  bequest  which  is  not  con- 
tained in  a  document  duly  executed  as  a 
will  cannot  be  proved  by  parol  or  by  extrinsic 
unattested  docimients  (which  for  the  purpose 
of  such  proof  are  parol  evidence),  whether 
referred  to  in  the  duly  executed  paper  or  not 
yet  when  a  bequest  is  contained  la  a  will  de- 
noting the  person  or  persons  by  name,  office, 
or  class  to  whom  the  bequest  is  made  and 
the  property  or  portion  of  property  bequeath- 
ed, parol  evidence  and  extrinsic  documents 
referred  to  in  the  will  may  be  admitted  for 
the  purpose  of  Identifying  such  persons  or 
property.  The  court  will  give  effect  to  the 
actual  intention  of  the  testator  thns  ex- 
pressed in  the  will,  using  for  that  pnrpooe  all 
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'he  aids  which  the  law  of  evidence  permits, 
md  oftentimes  wltb  a  greater  latitude  than 
ulght  be  deemed  allowable  In  dealing  with 
>ttaer  writings.  The  line  which  separates  a 
lequest  which  has  no  legal  existence  becanse 
ta  essentials  are  only  denoted  In  an  extrinsic 
locnment  referred  to  in  the  will  and  a  be- 
luest  expressed  In  the  will  itself  may  some- 
jmes  be  one  dlfScult  to  draw,  and  In  some 
leclslons  in  other  Jurisdictions  an  extrinsic 
locmnent  admissible  as  Identifying  the  per- 
sons or  property  intended  by  a  bequest  ac- 
tually denoted  by  the  language  of  the  will 
las  been  admitted  on  the  general  ground  that 
ts  admission  came'  within  the  doctrine  of 
ncorporatlon  by  reference.  Again,  codicils 
lave  always  been  treated  as  being  In  law 
as  In  their  first  use  they  were  In  fact)  wrlt- 
ngs  attached  to  a  will  and  constituting  with 
t  one  document,  and  so,  when  the  will  and 
?odIcll  are  separate  documents,  the  codicil 
'ef  erring  to,  confirming,  and  ratifying  the  will 
nay  be  said  to  Incorporate  a  separate  docu- 
ment by  reference;  and  this  law  of  wills 
las  In  some  decisions  been  so  extended  that 
1  codicil  to  a  will  defectively  executed  Is 
leemed  In  law  as  attached  to  that  will  and 
;he  legal  execution  of  the  whole  document  as 
nvolved  in  the  legal  execution  of  the  codldL 
[t  bas  been  argued  that  such  extention  of  the 
aw  governing  the  l^;al  relation  of  a  codicil 
:o  a  duly  executed  will,  whether  sound  or 
lot,  necessarily  involves  a  further  extension 
)y  which  any  deed,  letter,  or  writing  of  any 
dnd  is  deemed  to  be  a  defectively  executed 
will,  and  a  subsequent  duly  executed  will  to 
)e  a  codicil  to  that  writing.  We  refer  to 
:bese  considerations,  and  the  distinctions  they 
luggest,  for  the  purpose  of  indicating  the 
lources  from  which  the  Elngiish  doctrine  of 
ncorporaticm  by  reference  has  arisen,  and 
>f  pointing  out  that  the  English  courts  (as- 
laming  that  their  decisions  really  go  to  the 
extreme  Indicated  by  the  reasoning  of  the 
;ourt  in  Allen  v.  Maddock)  have  not  treated 
;heir  statute  of  wills  as  exhaustive,  but  as 
eaving  the  former  unwritten  law  untouched 
n  important  particulars,  and  have  apparent- 
7  recognized  in  the  interpretation  of  that 
itatnte  a  local  public  policy  different  from 
:hat  which  prevails  In  other  Jurisdictions, 
vhlch  have  adopted  a  statute  of  wills  "pro- 
libltory  and  exhaustive."  In  some  Amerl- 
•jin  cases  the  broad  statement  of  the  "doc- 
rlne  of  Incorporation  by  reference,"  to  be 
'ouod  in  the  Elogllsh  cases,  has  been  sanc- 
ioned,  but  without  direct  consideration  of 
he  ^ect  of  the  local  statute  of  wills.  In 
vewton  V.  Seaman's  Friend  Society,  130  Mass. 
>1,  39  Am.  Rep.  433,  an  extreme  statement  of 
he  doctrine  Is  sanctioned,  largely  upon  the 
luthority  of  Allen  v.  Maddock.  The  courts 
n  the  greater  number  of  our  sister  states 
lave  not  bad  occasion  to  consider  the  ques- 
ion.  In  New  York  in  a  case  elaborately 
irgned  the  Court  of  Appeals  recognizes  a 
>ubllc  policy  similar  to  that  we  have  Indlcat- 
id  as  ooutrolling  the  Interpretation  of  their 


law,  and  holds  that  an  extrinsic  memoran- 
dum referred  to  in  a  will,  which  operates  not 
to  identity  the  subject  of  a  bequest  which 
is  made  in  the  will,  but  to  denote  a  bequest 
which  is  not  made  in  the  will,  cannot  by 
such  reference  be  made  a  part  of  the  will, 
and  says:  "It  is  unquestionably  the  law  of 
this  state  that  an  unattested  paper  which 
Is  of  a  testamentary  nature  cannot  be  taken 
as  a  part  of  the  will,  even  thougb  referred  to 
by  that  Instrument"  Booth  v.  Baptist 
Obarch,  126  N.  Y.  216,  247,  248,  28  N.  El  238; 
Langdon  ▼.  Aster's  Ex'rs,  16  N.  Y.  26;  Wil- 
liams V.  Freeman,  83  N.  Y.  567;  Matter  61 
the  Win  of  CNeil,  81  N.  Y.  523. 

The  precise  point  now  decided  as  to  the 
effect  of  our  statute  of  wills  may  be  stated 
thus:  The  law  which  admits  parol  proof. 
Including  documentary  evidence,  for  the  pur- 
pose of  Identifying  the  object  or  subject  of  a 
bequest  actually  made  and  denoted  in  a  will, 
is  not  altered  by  the  statute.  Some  doco- 
ments  referred  to  in  a  will  and  properly  ad- 
mitted for  this  purpose  do  practically  become 
a  part  of  the  will,  and  may  be  spoken  of 
as  Incorporated  by  reference.  The  law  of 
wills  which  treats  a  codicil  as  attached  to  the 
validly  executed  will  it  modifies  and  ratifies, 
and  as  constituting  with  it  one  document. 
Is  not  altered  by  the  statute.  The  soundness 
of  an  extension  of  this  law  so  as  to  cover 
wills  defectively  executed  need  not  now  bo 
discussed.  But  the  statute  does  not  confer 
upon  any  one  the  power  of  disposing  of  his 
property  after  death  by  will  unless  by  a  writ- 
ing containing  In  itself  the  bequest  Intended 
to  be  made  denoted  by  language  therein  used, 
signed  and  attested  with  the  prescribed  pub- 
lic formalities;  and  any  rule  of  unwritten 
law  allowing  such  a  disposition  l>y  will,  if 
any  such  rule  existed  prior  to  the  enactment 
of  the  statute,  Is  abrogated  by  force  of  that 
enactment  The  state  policy  which  calls  for 
this  Interpretation  of  our  statute  of  wills 
deems  it  wise  to  allow  some  power  of  dis- 
position of  property  after  death  by  will;  but, 
recogfnizing  the  obvious  liability  of  such  a  pow- 
er to  abuse  in  its  exercise  and  the  evil  of  the 
endless  litigation,  defeating  the  very  object  of 
granting  the  power,  invited  by  the  want  of 
certainty  and  publicity  In  the  act  signifying 
its  exercise,  also  deems  It  wise  to  allow  the 
power  only  to  persons  18  years  of  age  hav- 
ing the  mental  capacity  to  make  a  disposi- 
tion of  their  property  at  the  time  the  dis- 
position is  made,  to  allow  the  power  only 
to  one  who  states  the  bequests  made  in  the 
writing  which  must  be  publicly  proved,  regis- 
tered and  preserved  as  a  public  record.  It 
treats  the  general  benefit  secured  by  such 
limitation  as  outweighing  the  occasional  po^ 
sible  misfortune  that  may  be  caused  through 
neglect  to  comply  with  the  arbitrary  condi- 
tions imposed  as  necessary  to  the  enforce- 
ment of  the  limitation^  The  reasons  we  have 
Indicated  for  the  adoption  of  this  policy  were 
suggested  in  Phelps  v.  Robbins,  40  Conn.  250, 
271,  and  la  that  case  the  (pinion  now  «c- 
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pressed  aa  to  the  meaning  of  oar  statute  of 
wills  was  plainly  Indicated. 

The  public  iwlley  now  generally  recog- 
nized by  American  courts,  state  and  federal, 
treats  the  power  of  giving  force  after  death 
to  one's  personal  fancies,  prejudices,  llkea,  and 
dislikes  by  means  of  a  paper  Inoperative  for 
any  purpose  and  subject  to  his  sole  control 
during  life  as  a  privilege  granted  by  the  state, 
and  existing  only  to  the  extent  implied  in  the 
law  which  grants  the  privilege.  The  public 
policy  Indicated  by  the  decisions  of  the  Eng- 
lish courts  In  construing  their  statute  of  wills 
treats  this  power  of  post  mortem  control  as 
in  the  nature  of  a  natural  right,  the  exercise 
of  which  should  not  be  restricted  unless 
by  the  clear  and  explicit  words  of  a  statute. 
The  meaning  and  effect  of  the  "doctrine  of  In- 
corporation by  reference,"  as  applied  to  a 
will,  depends  largely  upon  a  choice  between 
these  two  policies.  We  think  the  American 
is,  on  the  whole,  the  sounder  policy,  and 
should  control  in  the  Interpretation  of  a  state 
statute  of  wills  whenever  the  question  arises 
whether  that  statute  grants  the  power  of 
making  wills  by  "reference." 

In  the  case  at  bar  the  writing  admitted 
to  probate  as  the  will  of  Roxey  Foss  contains 
no  bequest  There  is  no  language  used  from 
which  the  gift  of  any  property  to  any  perscm 
can  be  gathered  and  affirmed.  There  is  noth- 
ing but  a  bare  direction  that  after  her  death 
her  property  shall  be  disposed  of  in  accord- 
ance with  a  certain  deed.  If  her  wishes 
expressed  only  In  the  deed  may  thus  be  made 
effective  as  her  will,  her  wishes  expressed 
only  in  50  deeds,  letters,  and  memoranda 
must  be  given  the  same  effect  It  may  well 
be  that  the  testatrix  in  using  this  language 
actually  Intended  to  make  various  bequests 
and  devises.  It  may  well  be  that  one  denot- 
ing certain  bequests  In  an  unsigned  writing 
has  an  actual  Intention  thereby  to  validly  dis- 
pose of  his  property.  Such  Intentions  cannot 
be  proved.  They  have  no  legal  significance. 
The  law  does  not  give  effect  to  Intentions  to 
do  what  the  law  forbids.  The  only  intention 
tliat  can  be  gathered  from  the  language  of 
Roxey  Foss  is  an  intent  to  dispose  of  her 
property  in  a  manner  forbidden  by  the  stat- 
ute of  wills.  Her  estate  is  therefore  intes- 
tate estate. 

The  superior  court  is  advised  to  annul  the 
decree  of  the  court  of  probate  appealed  from, 
and  to  order  a  distribution  of  the  estate  in 
the  hands  of  the  administrator  as  IntesUte 
estate.  No  costs  will  be  taxed  in  this  court 
The  other  Judges  concurred. 


OONVEBSB  v.  iETNA  NAT.  BANK. 

(Supreme  Court  of  Errors  of  Connecticut 

March  15.  1907.)  I 

1.  Appeal  —  Revebsal  —  Remain  d  —  Pcb- 

THEB  PBOCEBDINQS.  ' 

Where  a  judjnnent  ovemitine  a  demurrer 
to  a  complaint  was  reversed  on  appeal,  on  the 
ground  tliat  the  statute  on  which  the  action 
was  brought  was  unenforceable  as  against  the 


defendant,  it  became  the  duty  of  the  trial  court 
'"J  .  remand  of  the  cause  to  enter  a  jadicinent 
sustaining  the  demurrer;  no  change  in  the 
pleadings  having  been  made. 

^.^  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  4654.  4668.] 

2.   JUDaUENT— ISSUXS  ON  DEKUBBEB— FOBX  o» 
JUDQiraNT. 

Such  Judgment,  though  in  terms  based  <mlT 
on  one  of  the  grounds  of  demurrer,  was  not 
erroneous,  if  any  one  of  the  grounds  aliexed 
was  well  taken. 

Appeal  from  Superior  Court,  Hartford 
Connty:   Edwin  B.  Gager,  Judge. 

Action  by  Theodore  R.  Converse,  as  re- 
ceiver, etc.,  against  the  .SJtna  NaOonal  Bank. 
From  a  Judgment  in  favor  of  defendant 
plaintiff  appeals.    Affirmed. 

Aetlon  by  a  Minnesota  receiver  against  a 
national  banking  association,  as  a  sharehold- 
er in  a  Minnesota  corporation,  to  collect  an 
assessment  made  against  the  defendant  and 
other  shareholders  in  the  latter  by  a  Minne- 
sota court,  under  the  Minnesota  statute,  im- 
posing a  double  liability  on  shareholders  of  an 
solvent  corporation.  A  Judgment  was  original- 
ly rendered  for  the  plaintiff,  after  overruling  a 
demurrer  to  the  complaint  On  appeal  tills 
judgment  was  reversed  (79  Conn.  163,  64 
AtL  841),  and  the  cause  remanded  for  fur- 
ther proceedings.  The  superior  court  there- 
upon sustained  the  demurrer  on  the  third 
ground  set  up  in  It,  and  gave  judgment  for 
the  defokdant 

William  Waldo  Hyde  and  Oiarles  Welles 
Cross,  for  appellant  Charles  B.  Searlea  and 
Gardiner  Greene,  for  appellee. 

BALDWIN,  C.  J.  (after  stating  the  facts). 
The  demurrer  to  the  complaint  sets  up  four 
grounds  of  attack:     (1)  That  the  plaintiff, 
suing  as  a   foreign  receiver,  lias  no  locos 
standi  In  our  courts ;    (2)  that  the  Minnesota 
order  of  assessment  was  made  in  an  action 
to  which  the  defendant,  being  a  nonresid«it 
had  not  been  made  a  party,  and  by  a  court 
having  no  jurisdiction  over  it;    (3)  that  tlie 
statute  of  Minnesota  under  which  the  assess- 
ment was  made  was  not  enacted  until  after 
the  defoidant  had  become  a  shareholder  in 
the  Minnesota  corporation,  and  was  therefore 
as  to  the  defendant  inoperative  and  void, 
since  It  would,  if  operative  against  it,  great- 
ly increase  its  liability  for  the  debts  of  the 
Minnesota  corporation,  beyond  that  existing 
when   it   acquired   Its   shares   therein,   and 
would  impair  the  obligation  of  its  contract  as 
a  shareholder,  and  so  violate  article  1,  S  10. 
of  the  Constitution  of  the  United  States ;  and 
(4)  that  the  complaint  neither  shows  that 
the  Indebtedness  of  the  insolvent  corporation, 
on  which  was  founded  the  judgment  of  the 
creditor  on  whose  suit  the  receiver  was  ap- 
pointed,  was  contracted,   nor  that   the  suit 
resulting  In  said  judgment  was  brought  after 
the  enactment  of  said  etatuta 

This  court,  when  the  cause  was  previously 
before  it  (79  Conn.  163,  171,  176,  64  Atl.  341), 
determined  that  the  statute  of  Minueeou,  on 
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whlcb  It  la  based,  purported  to  enlarge  snb- 
■tantlally  the  contractual  UablUtiea  preTlonB- 
ly  owed  by  the  defendant,  and  anbject  it  to 
a  harden  which  It  had  never  assumed;  that 
this  defmae  was  open  to  It,  notwithstanding 
any  of  the  proceedings  in  Minnesota ;  and 
so  tliat  the  demurrer  to  the  complaint  should 
have  been  sustained  by  the  superior  court. 
On  remanding  the  cause.  It  therefore  became 
the  duty  of  that  court  (no  change  in  the 
pleadings  having  been  made)  to  enter  a  Judg- 
ment sustaining  the  demurrer.  Clark's  Ap- 
peal, 70  Oonn.  483,  40  Atl.  111.  Such  a  Judg- 
ment was  accordingly  rendered,  and,  while 
in  terms  based  simply  on  the  third  ground  of 
demurrer,  it  is  not  erroneous  if  any  one  of 
the  four  grounds  that  are  set  up  is  well 
taken.  British  American  Ins.  Co.  r.  Wilson, 
77  Oonn.  K>9,  564,  60  Atl.  283. 

Any  further  examination  of  the  first,  sec- 
ond, and  fonrth  grounds,  however,  Is  unneces- 
sary, in  the  view  which  we  have  taken  of  the 
fundamental  merits  of  the  defense. 

There  is  no  error.  The  other  Judges  con- 
curred. 


CONYERSB  v.  NATIONAL  BANK  OP 
SUFFIELD. 

(Supreme  Court  of  Errors  of  Connecticut. 
March  15,  1907.) 

Appeal  from  Superior  Court,  Hartford 
County;  Edwin  B.  Gager,  Judge. 

Action  by  Theodore  R.  Converse,  as  re- 
ceiver, etc.,  against  the  First  National  Bank 
of  Snffleld.  From  a  Judgment  sustaining  a 
demurrer  to  the  complaint,  defendant  ap- 
peals.   Affirmed. 

Action  brought  by  a  Minnesota  receiver 
against  a  national  banking  association,  as  a 
shareholder  in  a  Minnesota  corporation,  to 
collect  an  assessment  made  against  the  de- 
fendant and  other  shareholders  in  the  latter 
by  a  Minnesota  court,  under  a  Minnesota 
statute  Imposing  a  double  liability  on  sbare- 
bolders  of  an  insolvent  corporation.  A  Judg- 
ment was  originally  rendered  for  the  plaintiff 
after  overruling  a  demurrer  to  the  complaint 
On  appeal  this  Judgment  was  reversed  (see 
79  Conn.  163,  64  Atl.  341),  and  the  cause  re- 
manded for  further  proceedings.  The  court 
sustained  the  demurrer  on  the  third  ground 
set  up  in  It,  and  gave  Judgment  for  the  de- 
fendant 

Charles  B.  Searles  and  Gardiner  Greene, 
for  appellant  William  Waldo  Hyde  and 
Charles  Welles  Gross,  for  respondent 

BALDWIN,  C.  J.  (after  stating  the  facts). 
The  Judgment  appealed  from  is  governed  by 
and  conforms  to  the  opinion  of  this  court 
rendered  In  the  companion  case  of  Converse 
T.  ^tna  National  Bank,  79  Conn.  163,  64  Atl. 
841. 

There  is  no  error.  The  other  Judges  con- 
curred. 


GENERAL  HOSPITAL  SOOTBTT  t.  NEW 
HAVEN  RENDERING  CO. 

(Supreme  Court  of  Errors  of  Connecticut. 
March  7. 1907.) 

1.  Apfeal  —  Pkrfkctino  Afpxai,  —  Fii.iNa 
BoKD— Extension  ov  Tiiu. 

Wbeie  the  bond  on  appeal  was  not  filed 
within  ttie  time  prescribed  by  Gen.  St  1902.  t 
791,  but  the  court  as  expressly  autiiorized  by 
the  section,  extended  the  time  for  perfecting 
the  appeal,  and  within  the  time  as  extended  a 
sufiicient  bond  was  filed,  and  the  appeal  al- 
lowed, a  plea  in  abatement  alleging  that  the  ' 
appeal  was  not  filed  within  the  statutory  time, 
was  insufficient 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  tt  2066-2068.] 

2.  EviDENCB— Telefbonio  COiaiUNICA.TIONB— 
Adiubsibilitt. 

A  conversation  by  telephone  between  an 
agent  of  a  coriwration  at  its  office,  with  a  per- 
son in  the  office  of  another  corporation  speak- 
ing for  it  though  unaccompanied  by  evidence 
that  the  person  speaking  for  the  latter  was 
authorised  to  use  its  telephone  for  the  purpose 
of  communicating  messages  fr<»n  its  office,  other 
than  the  presumption  arising  from  the  use  of  the 
telephone  in  the  course  of  business,  is  prima 
facie  admissible  for  any  purpose  that  a  conversa- 
tion otherwise  had  with  a  person  at  the  office 
of  the  latter  corporation,  apparently  in  charge 
thereof  as  its  representative,  would  be  admissi- 
ble. 
8.  TbiaXi—Evidercb— Objeotionb. 

Where  the  objection  to  the  admissibility  of 
evidence  is  general,  and  the  evidence  Is  admissi- 
ble tor  one  purpose,  it  will  be  presumed  that 
it  was  admitted  for  that  purpose,  in  the  absence 
of  a  finding  to  the  contrary. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
ToL  46,  Trial.  |  226.] 

4.  cobpobations  —  llabujtt  fob  acts  of 
aoent— autuobitt  to  bind  cobfobation— 
Evidence. 

Where  a  hospital  suing  a  corporation  for 
the  support  and  treatment  furnished  to  its  in- 
jured employes,  showed  that  the  hospital  re- 
ceived a  telephone  call  purporting  to  be  from 
the  office  of  the  corporation,  asking  for  the 
dispatch  of  an  ambulance  for  men  who  had  been 
injured,  proof  that  the  agent  of  the  hospital  in 
charge  of  the  telephone  inquired  at  the  time 
who  would  pay  for  the  treatment,  and  was  in- 
formed by  the  person  telephoning  from  the  office 
of  the  corporation  that  it  would  take  care  of 
the  expense,  was  admissible  as  a  link  in  the 
chain  of  circumstances  to  establish  the  liability 
of  the  corporation. 

5.  Sake. 

A  corporation  was  conducting  a  hazardous 
business.  Two  of  Its  employes  were  injured, 
and  needed  hospital  care.  The  officer  represent- 
ing the  corporation  was  temporarily  abspnt. 
Some  one  in  the  office  undertook  to  act  for  it. 
and  asked,  through  the  telephone,  a  hospital  to 
dispatch  an  ambulance  and  convey  tlie  injured 
men  to  it,  stating  that  the  corporation  would 
take  care  of  the  expense.  The  injured  men  were 
taken  to  the  hospital  and  treated.  The  corpora- 
tion never  disclaimed  liability.  On  one  of  the 
men  being  discharged  the  hospital  presented  to 
the  corporation  a  bill  for  his  treatment.  Its 
representative  did  not  disclaim  responsibility. 
but  stated  that  such  matter  was  attended  to  at 
the  main  office  at  another  city,  and  that  it  would 
be  submitted  to  that  office.  Held,  to  authorize 
a  finding  that  the  corporation  was  liable  for  the 
treatment  rendered  to  the  injured  employes. 

Appeal  from  City  Court  of  New  Haven; 
Albert  McC.  Mathewson,  Judge. 
Action   by   the   General   Hospital   Society 
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against  the  New  Haven  Rendering  Company 
to  recorer  value  of  care  of  defendant's  aerr- 
anta  at  the  hospital,  furnished  at  defendant's 
request  From  a  judgment  for  plalntUt,  de- 
fendant appeals.    Affirmed. 

Note.  The  plaintiff  filed  In  this  court  a 
plea  of  abatnnent,  alleging  that  the  defend- 
ant's appeal  was  not  filed  within  10  days 
after  the  filing  of  the  trial  court's  finding,  as 
required  by  statute  (Oen.  St.  1902,  f  701). 
It  appeared  by  the  record  that  the  finding 
was  filed  on  December  Sth,  but  that  the  req- 
uisite bond  was  not  then  given;  that  on 
December  24tb  the  defendant  filed  a  motion 
for  an  extension  of  the  time  for  giving  the 
bond,  which  motion  was  on  the  same  day 
heard  and  allowed  by  the  court,  and  an  ex- 
tension of  time  for  perfecting  said  api)eal 
granted ;  and  that  thereupon  and  within  the 
time  limited  by  the  court  the  defendant  fil- 
ed a  sufficient  bond  and  his  appeal  was  then 
allowed.  It  was  held  by  this  court  that  llia 
plea  In  abatement  was  insufficient. 

Ernest  L.  AveriU  and  Alexander  Cum- 
mlng,  for  appellant.  John  Q.  Tllson  and 
Thomas  Hooker,  Jr.,  for  appellee. 

HAMBR8LEY,  J.  The  complaint  alleges 
that  the  plaintiff  furnished  support  and  treat- 
ment In  Its  hospital  for  two  patients  at  the 
request  of  the  defendant,  of  the  price  and 
value  of  $162;  that  this  sum  Is  Justly  due 
from  the  defendant  to  the  plaintiff,  and  that 
the  defendant  has  never  paid  the  same.  The 
answer  Is  a  general  denial.  The  case  was 
tried  to  the  court 

While  the  plaintiff  was  putting  In  Its  evi- 
dence In  chief  It  produced  as  a  witness  one 
Richard  A.  Mannel,  who  testified  that  he 
was  In  the  plaintiff's  employ,  and  in  charge 
of  telephone  calls  at  the  hospital,  and  on 
June  Ist,  as  agent  of  the  hospital,  received  a 
telephone  call  purporting  to  be  from  the  de- 
fendant company,  asking  for  the  dispatch 
of  an  ambulance  to  the  place  of  business  of 
the  defendant  for  two  men  who  had  been 
severely  burned.  The  court  found  that  the 
message  was  In  fact  sent  from  the  office  of 
the  defendant  This  testimony  was  plainly 
admissible.  A  conversation  by  telephone  be- 
tween an  agent  of  the  plaintiff  at  Its  office 
with  a  person  In  the  office  of  the  defendant 
speaking  for  the  defendant,  unaccompanied 
by  evidence  that  the  person  speaking  for  the 
defendant  was  authorized  to  use  the  defend- 
ant's telephone  for  the  purpose  of  communi- 
cating messages  from  the  office  of  the  de- 
fendant other  than  a  presumption  arising 
from  the  use  of  the  defendant's  telephone  In 
the  defendant's  office,  and  the  course  of  busi- 
ness and  experience  necessarily  involved  in 
the  use  of  this  instrumentality  for  communi- 
cation Is  prima  facie  admissible  for  any  pur- 
pose that  a  conversation  with  a  person  at 
the  office  of  the  defendant  who  is  apparently 
In  charge  of  the  office  as  the  defendant's  rep- 
resentative would  be  admissible.     Rock  Is- 


land &  P.  Ry.  Co.  T.  Potter,  S6  HL  App.  tSOO, 
502;  Reed  v.  Burlington,  C.  R.  *  N.  Ry.  Co.. 
72  Iowa,  166^  33  N.  W.  451,  2  Am.  St  Bep. 
2i3;  Wolfe  V.  Missouri  Pac.  Ry.  Co.,  97  Mo. 
473,  481,  U  S.  W.  40,  3  li.  R.  A.  639,  10  Am. 
St  Rep.  331.  The  fact  that  a  person  in  the 
defendant's  office  apparently  In  charge  as 
Its  representative  told  the  plaintiff  to  send 
an  ambulance,  as  testified,  is  a  fact  relevant 
to  the  Issues  raised  by  the  pleadings.  The 
defendant  however,  did  not  object  to  this 
testimony,  and  it  was  received  by  the  court 
without  objection.  The  witness  furOier  testi- 
fied that  he  asked  who  would  pay  for  the 
treatment  of  these  men,  and  was  informed 
that  the  defendant  would  take  care  of  the  ex- 
pense. The  defendant  objected  to  so  mnch  of 
the  witness'  testimony  as  stated  the  answer 
to  the  witness'  question  as  to  who  would  pay 
for  the  care  of  the  Injured  men.  The  court 
overruled  this  objection  and  the  defendant 
ffiEcepted.  This  ruling  is  assigned  as  error. 
The  defendant  states  as  grounds  for  this 
objection  that  the  plaintiff  had  not  eBtabllsh- 
ed  the  Identity  of  the  person  telephoning  or 
the  place  from  which  the  telephone  call  came. 
These  grounds  are  Insufficient  As  we  have 
seen,  the  mere  fact  that  the  Identity  of  the 
person  telephoning  Is  not  recognized  does  not 
necessarily  exclude  a  conversation  which  Is 
in  itself  admissible.  The  court  finds  tiiat 
the  call  came  from  the  office  of  the  defendant 
and  even  If  evidence  of  this  fact  was  not  re- 
ceived until  afterward,  which  does  not  clear- 
ly appear,  that  Is  a  matter  subject  to  the 
discretion  of  the  court  Stirling  v.  Backing- 
ham,  46  Conn.  461,  463.  But  the  main  ground 
urged  in  support  of  the  objection  Is  that  no 
evidence  had  been  offered  that  the  person 
telephoning  was  the  agent  of  the  defendant 
and  therefore  a  statement  made  out  of  court 
by  that  person,  that  the  defendant  would 
pay  for  the  care  of  the  injured  men.  Is  in- 
admissible. The  objection  thus  stated  is  a 
general  one  to  the  admission  of  the  evidence 
for  all  purposes  without  specifying  any.  In 
such  case,  if  the  evidence  is  admissible  for 
one  purpose,  but  Inadmissible  for  another, 
it  will  be  presumed  to  have  been  received  on- 
ly for  the  legitimate  purpose.  In  the  absence 
of  any  finding  to  the  contrary.  State  v. 
Wadsworth,  80  Conn.  65,  66;  State  ▼.  Olid- 
den,  66  Conn.  46,  81,  8  Atl.  800,  3  Am.  St  Repi 
23 ;  Hurlbut  v.  McKone,  55  Conn.  31,  46,  10 
Atl.  164,  8  Am.  St  Rep.  17;  New  England 
Mfg.  Co.  V.  Starln,  60  Conn.  389,  373.  22  Att 
953;  Starkey's  Appeal.  61  Conn.  199,  202, 
23  Atl.  108L  A  statement  by  a  person  In  the 
defendant's  office  apparently  having  charge 
of  the  office  as  Its  representative  la  a  fact 
which,  In  connection  with  other  facta,  might 
tend  to  prove  the  liability  of  the  defendant 
not  as  evidence  of  a  promise  made  by  the  de- 
fendant through  Its  agent  but  as  one  link  In 
a  chain  of  circumstances  which  establish  a 
liability  in  the  defendant  not  founded  on  its 
direct  promise.  The  finding  Indicates  that 
the  court  admitted  the  evidoioe  tor  this      I 
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legitimate  purpose,  and  Ita  Judgment  plain- 
ly rests  on  a  liability  proved  by  such  a  chain 
■ot  clrcomBtances.  The  only  other  error 
claimed  la  that  the  facts  appearing  in  the 
finding  are  so  palpably  inconsistent  with  the 
ultimate  conclusion  of  facts  reached  by  the 
court  as  to  constitute  an  error  in  law.  This 
claim  is  not  rery  distinctly  assigned  as  er- 
ror; perhaps  it  may  fairly  be  regarded  as 
included  In  the  fourth  assignment  "the  court 
«rred  in  finding  that  the  person  telephoning 
to  the  plaintiff  had  Implied  authority  to  act 
under  the  circumstances  and  therefore  the 
defendant  was   liable." 

The  facts  Indicated  by  the  finding  as  sup- 
porting the  ultimate  conclusion  of  the  court 
are  In  substance  these:  The  plaintiff  is  a  cor- 
poration in  the  town  of  New  Haven,  estab- 
lished by  the  Legislature  as  a  charitable  in- 
Btitatlon  for  the  purpose  of  carrying  on  a 
state  hospital.  Its  funds  were  furnished 
from  private  benefactions  and  from  the 
state's  treasury.  Its  members  can  have  no 
pecuniary  interest  in  its  operation.  Its  at- 
tending surgeons  alnd  physicians  are  by  law 
required  to  give  their  services  without  com- 
pensation.. Its  property  to  any  amount  nec- 
essary for  charitable  purposes  was  by  law 
exempted  from  taxation.  It  receives  an  an- 
nual appropriation  from  the  state  of  $10,000, 
and  by  these  private  and  public  charities  la 
enabled  to  care  for  its  patients  at  a  small 
charge.  Of  these  facts  the  trial  court  had 
Judicial  knowledge.  Gen.  St  1902,  f  097;  1 
Sp.  Laws,  p.  343;  7  Sp.  Laws,  pp.  .')07,  8tif):  l-l 
Sp.  Laws,  pp.  30»,  884.  The  defendant  la  a 
corporation  located  In  the  adjoining  town  of 
Orange,  conducting  there  a  hazardous  busi- 
ness. On  June  1,  1905,  at  the  defendant's 
place  of  business  In  Orange,  two  of  its  men 
were  severely  burned,  so  severely  that  one 
needed  hospital  care  for  9  days,  and  the  other 
for  161  days.  The  officer  representing  the 
defendant  in  the  conduct  of  its  business  at 
Orange  was  temporarily  absent.  The  men 
were  suffering,  and,  in  this  emergency,  some 
one  In  the  defendant's  office  undertook  to  act 
for  the  defendant,  and  asked,  through  the 
telephone,,  the  plaintiff  to  dispatch  an  aml'u- 
lance  immediately  to  the  defendant's  place 
of  boslness  to  convey  two  men  who  had  been 
severely  burned  to  the  hospital,  saylug  that 
tbe  defendant  would  take  care  of  the  ex- 
pense. In  response  to  this  summons,  tbe 
hospital  ambulance  was  sent  to  the  defend- 
ant's office,  and  the  men  were  there  found 
to  be  severely  burned  and  suffering,  and  were 
taken  Immediately  to  the  hospital.  Tbe  de- 
fendant, neither  through  Its  local  manager 
nor  otherwise,  disclaimed  its  liability,  and 
took  no  steps  to  notify  tbe  plaintiff  that  it 
repudiated,  or  desired  to  repudiate  the  act 
of  the  person  who,  In  the  emergency  of  tbe  ac- 
cident, had  assumed  to  act  for  the  defendant, 
until  after  both  men  were  discharged  from  the 
hospital.  One  man  was  discharged  from 
the  bosjrftal  in  9  days  and  the  other  In  151 
days.    After  tbe  first  one  was  discharged. 


tbe  plaintiff  presoited  to  the  defoidant  at 
Ita  office  a  bill  for  his  treatment  Ita  repre- 
sentative did  not  then  disclaim  responsibility 
on  the  part  of  the  company  for  the  care  of 
the  m«),  bat  said  that  such  matters  were 
attended  to  at  the  main  office  at  Boston,  and 
that  he  would  submit  the  matter  to  the  Bos- 
ton office.  Upon  the  trial  after  the  plaintiff 
had  produced  its  evidence  in  support  of  the 
foregoing  facts,  the  defendant  produced  no 
evidence  to  prove  who  was  in  charge  of  Its 
office  and  place  of  business  in  Orange  at  the 
time  of  the  accident,  and  produced  no  evi- 
dence to  prove  that  the  person  who,  in  tbe 
emergency  of  the  accident  and  the  suffering 
of  the  defendant's  servants  injured  in  its 
hazardous  business  had  assumed  to  act  tot 
the  defendant,  was  not  clothed  with  au- 
thority to  so  act  The  support  medical  and 
surgical  treatment  and  nursing  furnished 
to  the  patients  was  of  the  value  of  $7  a  week, 
tbe  sum  charged  at  the  hospital,  and  the  sup- 
port and  treatment  furnished  were  necessary 
and  proper.  In  view  of  these  facts,  and  of 
all  tbe  inferences,  the  court  might  properly 
draw  from  them  in  connection  with  the  in- 
cidents of  the  trial.  Including  the  failure  of 
the  defendant  to  either  disavow  knowledge 
of  the  sending  of  tbe  message  purporting  to 
be  from  the  company,  or  to  disclaim  the  au- 
thority of  the  person  sending  It  (Hull  y. 
Douglass,  79  Conn.  266-276,  64  Atl.  351;  Wil- 
son V.  Griswold,  79  Conn.  18,  63  Atl.  669), 
the  court  reached  its  ultimate  conclusion  of 
fact  that  the  defendant  had  assumed  as  its 
own  the  assurance  of  its  responsibility  for 
the  care  of  its  servant  given  from  Its  office 
to  the  plaintiff,  and  upon  the  faith  of  which 
the  plaintiff  bad  acted,  and  rendered  Judg- 
ment for  tbe  plaintiff. 

It  does  not  clearly  appear  from  the  finding 
that  in  drawing  its  Inferences  of  fact  the 
trial  court  has  vicdated  the  plain  rules  of 
reas(Hi,  or  that  any  fact  found  is  legally  In- 
consistent with  the  conclusions  reached. 
Owens  Pottery  Co,  v.  Tumbull  Co.,  75  Conn. 
628,  631,  54  Atl.  1122;  Hyde  v.  Mendel,  75 
Conn.  140,  148,  62  AtL  744;  Metcalf  v.  Cen- 
tral Vermont  Ry.  Co.,  78  Conn.  614,  619,  68 
Atl.  633. 

There  Is  no  error  In  tbe  Judgment  of  tbe 
city  court    The  other  Judges  concurred. 


STMONS  v.  ROAD  DIRECTORS  FOB 
ALLBOANT    COUNTY. 

(Court  of  Appeals  of  Maryland.    Feb.  14,  1007.) 

1.  Masteb  and  Sxbvant— Injubies  to  Thikd 

PBBSONS— INDISPINDKWT     CJONTBAOTOB  —  NA- 
TURB  OK  EMPLOTIB'S  LIABILITY. 

The  road  directors  of  a  county  orxaniaed 
for  the  construction  and  repair  of  roads,  ondet 
chanter  225,  p.  388,  Acts  1904.  contracted  with 
P.  for  the  repair  by  him  of  a  certain  biehway  at 
his  own  coat  and  throaKh  servants  selected  and 
controlied  by  him.  Held,  that  P.  was  an  In- 
dcpoudent  contractor,   and  the   directors  wars 
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not  liable  tor  an  Injury  ocearrinc  to  a  traveler 
on  the  road  through  hU  neKligence. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Die 
.  34,  Master  and  Servant,  ||  1242-1256.] 

2.  Sams— AcTiOHS  —  Pixidino— Bxfuoatiok 

— SUFUCIENCT. 

In  an  action  for  personal  Injnriea  by  the 
blastine  of  rode  too  near  the  hiffhway,  defend- 
ant pleaded  that  the  blastinK  was  done  by  an 
independent  contractor.  Plaintllt  replied  that 
he  sued,  not  for  injuries  from  negligence  in  the 
repair  of  the  highway  done  by  the  independent 
contractor,  but  for  neKllKence  in  blastin)!  stone 
so  near  the  highway.  Held,  that  the  replica- 
tion failed  to  allege  any  such  additional  facts 
as  would  defeat  the  defense,  and  was  bad  on 
demurrer. 

3.  Saicb— Bkquisitks  and  Sutticisnot. 

In  an  action  for  personal  injuries  caoaed 
by  blasting  rock  too  near  the  road,  a  reply  to 
defendant's  plea  that  the  injuries  were  due  to 
the  negligence  of  an  independent  contractor, 
which  does  not  specify  who  was  doing  the 
blasting,   is  bad  for  indefiniteneas. 

4.  SaUB— BUBDEN  OF  PbOOV. 

In  an  action  for  personal  injuries,  where 
the  defendant  pleaded  that  the  injuries  were 
due  to  the  nn^ligence  of  an  independent  c<«- 
tractor.  and  the  proof  showed'  that  the  work 
was  done  under  AcU  1904.  p.  388,  c.  225,  by 
which  ezclusive  control  of  the  work  was  vested 
in  the  state  commission,  the  burden  was  upon 
plaintiff  to  show  that  the  law  had  been  dis- 
regarded, and  that  the  agreement  with  the  con- 
tractor, in  contravention  of  these  requirements, 
gave  defendant  control  over  him  and  his  serv- 
ant*. 

5.  Saio— WoBK  or  Ihdxpkndsnt  Contsaot- 

OB. 

In  an  action  for  personal  injuries  due  to 
the  negligence  of  an  independent  contractor  of 
defendant  in  blasting  stone  too  near  the  high- 
way, where  there  was  no  evidence  that  defend- 
ant authorized  such  blasting  or  even  knew  that 
it  would  be  done,  the  independent  contractor 
was  not  a  servant  of  defendant,  and  defendant 
was  not  liable  for  his  acts. 

6.  Sakb— Defechvk  Means  (w  Wobe. 

The  fact  that  the  road  directors  of  a  ooon- 
ty  allowed  a  party  with  whom  they  contracted 
for  the  repair  of  a  portion  of  a  road  to  use  a 
stone  quarry  to  which  they  had  the  ezclusive 
right  does  not  render  them  liable  for  injuries 
caused  by  the  acts  of  the  party,  over  whom  they 
had  no  control,  since  the  use  of  the  quarry  was 
not  in  its  nature  presumably  or  necessarily  dan- 
gerous. 

7.  Save  —  Natubal  Gorskqttences  of  the 
Wobk. 

The  road  directors  'of  a  county,  organised 
for  the  repair  of  roads,  lawfully  permitting  an 
independent  contractor,  as  a  part  of  his  con- 
tract for  repairing  a  portion  of  the  road,  to 
operate  a  stone  qnarry  near  the  highway,  are 
not  liable  for  an  injury  to  a  traveler  on  the 
highway  due  to  the  negligent  operation  of  the 
quarry  by  the  independent  contractor,  since  the 
negligence  complained  of  was  entirely  col- 
lateral to,  and  not  a  probable  consequence  of, 
the  work  contracted  for. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  H  1259,  1260.] 

8.  Evidence— Declabation  of  Independent 
Contbactob. 

In  an  action  for  personal  injuries,  where 
it  was  shown  that  defendant  was  not  liable  be- 
cause the  injury  was  due  to  the  negligence  of 
an  independent  contractor,  it  was  not  error 
to  exclude  the  declaration  of  the  contractor 
made  at  the  time  of  the  injury. 

[Eld.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  {{  8S7-S92.] 


Appeal  from  Circuit  Gonrt,  Allegany  Conn- 
tj;  Bobert  B.  Henderson,  Jndge. 

Action  by  Henry  W.  Symons  against  the 
Boad  Directors  for  Allegany  County.  Jadg- 
ment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  BBISCOE,  BOTD,  PBABCE, 
SCHMUCKEB,  and  BUBKB,  JJ. 

A.  A.  Doub,  for  appellant  BenJ-  A.  Bicb- 
mond,  for  appellee; 

PBABCB,  J.  This  is  an  action  broogrtat  by 
the  ai^iellant  against  the  appellee  to  recover 
damages  for  Injuries  alleged  to  have  resulted 
from  the  negligence  of  the  servants  and 
agents  of  the  appellee  while  quarrying  stone 
near  a  public  road  of  Allegany  county,  to  be 
used  In  the  r^air  of  said  road,  whldi  was 
under  the  control  and  In  the  care  of  the 
appellee.  The  plaintiff,  at  the  time  of  the 
Injury  complained  of,  was  traveling  on  eald 
public  road,  driving  a  four-horse  team,  and 
using  due  care  in  their  management  and  in 
bis  own  conduct  He  bad  stopped  to  water 
his  horses  at  a  county  watering  trongb  on 
the  roadside  and,  while  so  engaged,  a  blast 
wafl  discharged  from  the  quarry  which  was 
from  100  to  300  feet  from  the  road,  and  he 
was  struck  upon  the  head  by  a  falling  stone 
about  the  size  of  a  walnut,  and  was  serious- 
ly and  permanently  Injured. 

The  defendant  Is  a  body  corporate,  under 
the  name  and  title  of  the  "Boad  Directors 
for  Allegany  County,"  created  by  diapter 
262,  p.  461,  Acts  1904,  with  power  to  sae  and 
be  sued,  and  with  powers,  duties,  and  obliga- 
tions with  respect  to  the  public  roads  In 
Allegany  county,  coextensive  with  the  duties, 
powers,  and  obligations  theretofore  resting 
upon  the  county  commissioners  of  Allegany 
county,  with  respect  to  the  public  roads  and 
bridges  In  said  county,  except  In  so  far  as 
the  same  were  modified  or  changed  by  the 
provisions  of  that  act.  The  defendant  plead- 
ed, first  the  general  Issue,  and,  second,  that 
under  and  In  pursuance  of  the  authority  and 
requirements  of  chapter  225,  p.  S88,  Acts 
1904,  known  as  the  "Shoemaker  Boad  Act" 
It  did,  on  August  8,  1906,  enter  Into  a  writ- 
ten contract  with  Frederick  Perry  to  make 
over  and  repair  a  section  of  the  public  road, 
embracing  the  spot  where  the  plaintiff  was  In- 
jured, In  which  contract  It  was  provided  that 
Perry  should,  at  his  own  expense,  famish  all 
materials  used  on  said  road,  and  all  work  and 
labor  employed  thereon,  and  would  assume 
all  risk  and  liability  for  accident  and  dam- 
ages to  persons  or  property  that  might  result 
from  the  negligence  or  carelessness  of  said 
Perry  or  of  his  servants  and  agents  in  the 
prosecution  of  said  work,  and  that  said  Perry 
was  an  Independent  contractor  In  the  prosecu- 
tion of  said  work,  with  fall  control  thereof, 
subject  to  the  supervision  of  the  engineer  and 
Inspector  of  the  state  of  Maryland,  as  pro- 
vided by  said  act  and  that  defendant  had  no 
control   over  said  engineer   and   inspector; 
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that  all  the  laborers  employed  In  said  work 
^■ere  employed,  controlled,  and  paid  by  said 
Perry,  and  were  subject  to  discharge  only 
by  him,  and  that,  though  defendant  paid  said 
Perry  for  the  work  done  under  said  contract, 
all  said  work  was  under  the  exclusive  super- 
Tislon  and  control  of  said  engineer  and  In- 
spector, and  In  no  way  under  the  control  of 
the  defendant;  and  that  the  Injury  of  the 
plaintiff  was  caused  by  the  servants  of  said 
Perry,  while  working  for  him,  as  an  independ- 
ent contractor  In  the  repair  of  said  highway. 
Issue  was  Joined  on  the  first  plea,  and  there 
'was  a  demurrer  to  the  second  plea,  which  was 
overruled.  Thereupon  the  plaintiff  replied 
to  the  second  plea  that  he  sued,  not  for  In- 
juries resulting  from  negligence  in  the  repair 
of  the  highway  done  under  the  contract  men- 
tioned In  the  second  plea,  but.  for  Injury 
caused  by  negligence  In  blasting  stone  so 
near  said  highway,  and  under  such  circum- 
stances as  to  be  likely  to  do  Injury  to  persons 
using  said  highway.  The  defendant  de- 
murred to  this  replication,  and  its  demurrer 
was  sustained.  Issue  was  then  Joined  on  the 
second  plea,  and  the  case  was  tried  before  a 
Jury.  At  the  close  of  the  plalntlflTs  testi- 
mony the  court  granted  a  prayer  offered  by 
the  defendant,  Instructing  the  Jury  that  there 
was  no  evidence  legally  sufficient  to  entitle 
the  plaintiff  to  recover  under  the  pleadings, 
and  that  their  verdict  must  be  for  defendant, 
and  verdict  and  Judgment  was  entered  for 
defendant,  from  which  this  appeal  was  taken. 

First,  as  to  the  demurrer  to  the  second  plea. 
The  plea  sets  up  In  clear  and  precise  lan- 
guage a  written  contract  between  the  defend- 
ant and  Perry,  for  the  repair  by  him  of  the 
highway  In  question,  at  his  own  cost,  and 
through  servants  and  agents  selected  and  con- 
trolled by  him,  and  that  the  contract  was 
made  In  pursuance  of  the  authority  and  re- 
quirements of  chapter  226,  p.  888,  Acts  1004, 
and  that  all  the  work  was  done  under  that 
contract  That  act  expressly  required  the 
commission  created  by  chapter  51,  p.  50,  Acts 
1896,  to  maintain,  through  its  engineer,  "Im- 
mediate supervision  of  the  execution  and 
performance  of  each  contract  made  under 
its  provisions."  All  these  facts  were  admit- 
ted by  the  demurrer,  and  upon  these  facts  It 
cannot  be  questioned  that  Perry  was  an  Inde- 
pendent contractor  for  whose  negligence  the 
defendant  could  not  be  held  liable,  unless 
brought  by  proper  pleading  and  proof  within 
some  one  of  the  recognized  exceptions  to  the 
application  of  the  general  rule.  Deford 
T.  Keyser,  30  Md.  179 ;  City  &  Suburban  Ry. 
T.  Moores,  80  Md.  348,  30  Atl.  643,  45  Am. 
St.  Rep.  345.  The  demurrer  therefore  was 
properly  overruled. 

Now,  as  to  the  demurrer  to  the  replication 
to  the  second  plea.  In  Hanover  Insurance 
Co.  V.  Brown,  77  Md.  74,  26  Atl.  992,  39  Am. 
St  Rep.  386,  in  considering  a  demurrer  to  a 
replication,  the  court  said:  "It  is  the  object 
of  pleading  to  place  on  the  record  the  facts 
which  make  xtp  the  plaintiff's  cause  of  action, 


and  the  defendant's  grotmd  of  defense." 
"The  office  of  a  replication  or  reply  Is  to  meet 
the  allegations  of  the  plea  or  answer."  6  Enc. 
PI.  &  Pr.  461.  Or,  as  stated  by  Mr.  Poe  In 
section  668  of  his  work  on  Pleading,  It  must 
"Join  Issue  upon,  traverse,  or  confess  and 
avoid,  the  matters  set  up  in  the  pleas  so  as 
to  produce  an  Issue  of  fact"  This  replica- 
tion, apparently.  Is  by  way  of  confession 
and  avoidance.  Such  a  replication  Mr.  Poe 
says  in  section  681  "should  always  either 
in  express  terms,  or  by  fair  Implication,  ad- 
mit the  special  matter  alleged  In  the  plea, 
and  then  proceed  to  aver  additional  mat- 
ter by  which  the  legal  effect  of  the  plea 
Is  defeated  or  obviated.  •  •  *  Where 
the  case  of  the  plaintiff  rests  upon  a  mere 
denial  of  the  matter  of  the  plea  the  replica- 
tion will  traverse  the  material  allegation 
of  the  plea  constituting  the  defense.  But 
If  the  purpose  of  the  plaintiff  Is  to  show 
that  other  facts  exist  additional  to  those 
mentioned  In  the  plea,  whereby  the  Jus- 
tifleation,  excuse,  or  discharge  relied  on  by 
the  defendant  will  be  defeated  or  obviated, 
it  will  be  necessary  to  allege  such  other  and 
additional  facts  in  the  replication."  We 
think  this  replication  may  be  regarded  as 
admitting  by  Implication  the  special  matter 
alleged  in  the  plea,  but  we  do  not  think  It 
can  be  regarded  as  alleging  any  such  addi- 
tional facts  as  would  defeat  or  obviate  the 
defense  set  up  In  the  plea.  It  does  not  say 
defendant  was  doing  the  blasting,  nor  does 
it  say  who  was  doing  It  For  aught  that  ap- 
pears in  the  replication,  the  blasting  might 
have  been  done,  neither  by  the  defendant's 
servants  nor  by  those  of  Perry,  but  by  some 
stranger  to  both.  This  is  not  the  degree  of 
precision  and  certainty  required  In  pleading. 
It  Intimates,  though  It  does  not  distinctly 
charge,  that  a  nuisance  was  maintained  by 
some  one  upon  land  near  the  highway,  and 
that  Its  maintenance  was.  In  some  unexplain- 
ed way,  authorized  or  permitted  by  the  de- 
fendant. If  It  was  designed  thereby  to  raise 
the  question  whether  the  defendant  could, 
by  the  employment  of  an  Independent  con- 
tractor, relieve  Itself  from  liability  for  direct- 
ing or  permitting  blasting  near  the  highway 
as  an  Incident  to  the  execution  of  the  con- 
tract, all  the  facts  necessary  to  show  the 
alleged  liability  of  the  defendant  should  have 
been  fally  and  clearly  set  out  The  demurrer 
was  correcty  sustained. 

It  appears  from  the  evidence  that  the  work 
upon  this  highway  was  done  under  chapter 
225,  page  388,  Acts  1904,  the  section  of  road 
having  been  selected  for  that  purpose  by  the 
defendant  and  approved  by  the  state  commis- 
sion mentioned  in  that  act,  and  that  bids  for 
the  work  were  advertised  for  as  required  by 
the  act  <>nd  the  contract  awarded  under  It  to 
Perry.  A  written  contract  In  pursuance  of 
this  award  between  Perry  and  defendant  was 
produced  at  the  trial  during  the  examination 
of  Mr,  Mullen,  one  of  the  road  directors  at 
the  time  the  contract  was  made,  and  a  wit- 
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nees  for  plaintiff,  and  was  Identified  by  blm 
and  its  execution  duly  proved.  It  was  not 
offered  In  evidence  by  the  plaintiff,  and  could 
not  bave  been  offered  by  defendant  until  tbe 
close  of  plaintlfTB  case.  The  plaintiff  was, 
of  coarse,  not  required  to  offer  it,  nor  to  ex- 
plain why  he  did  not  do  bo,  and  we  are  with- 
out any  actual  knowledge  of  its  contents. 
It  does  appear,  however,  from  the  teetlnwny 
of  Mr.  Mullen  that  all  tbe  work  done,  Includ- 
ing the  getting  out  of  tbe  stone  from  this 
quarry,  was  done  under  that  contract,  and 
that  no  work  was  done  by  Perry  for  def«id- 
ant  under  any  other  contract  or  arrangement 
It  also  appeared  from  tbe  testimony  of  Mr. 
Townsend,  tbe  road  engineer  of  Allegany 
Cktunty,  that  he  had  no  control  over  state  aid 
work  such  as  this  was ;  also  that  the  Camber 
land  Basin  Coal  Company,  which  owned  this 
quarry,  allowed  the  use  of  this  stone  for  that 
woric  without  charge,  and  that  all  bidders 
were  Informed  before  making  their  bids  wbat 
stone  was  required  to  be  used,  and  that  there 
was  to  be  no  charge  for  It  There  is  not  only 
DO  testimony  to  show  that  Perry  was  a  serr- 
vant  or  agent  of  defendant  but  the  proof  be- 
ing clear  that  tbe  work  was  done  under  tbe 
act  mentioned,  the  presumption  at  once  arose 
that  the  contract  conformed  to  the  require- 
ments of  that  act  under  which  exclusive  con- 
trol of  tbe  work  was  vested  in  the  state  com- 
mission, and  the  burden  was  therefore  upon 
tbe  plaintiff  to  show  that  tbe  requirements 
of  the  law  had  been  disregarded,  and  that  tbe 
contract  In  contraT«itlon  of  these  require- 
ments, gave  the  defendant  control  over  Perry 
and  bis  servants. 

The  general  rules  applicable  to  the  case  of 
injuries  resulting  from  the  negligence  of  an 
Independoit  contractor  are  well  settled,  and, 
under  these  rules,  when  one  who  owns  or  con- 
trols land  "employs  a  competent  person  to  do 
work  which,  of  Itself,  Is  not  a  nuisance,  or  of 
which  the  necessary  or  probable  effect  would 
not  be  to  injure  others,  and  such  person  Is  an 
independent  contractor,  the  employer  is  not 
responsible  for  such  negligence  as  is  entirely 
collateral  to,  and  not  a  probable  consequence 
of,  the  work  contracted  for."  Smith  v.  Ben- 
ick,  87  Md.  623,  41  Ati.  66,  42  L.  R.  ▲.  277. 
But  as  was  said  in  City  &  Suburban  Railway 
V.  Moores,  80  Md.  354,  30  Atl.  644,  45  Am.  St 
Rep.  345,  there  are  cases  in  which,  "even  if 
tbe  relation  of  principal  and  agent  or  master 
and  servant  do  not  strictly  speaking,  exist 
yet  tbe  person  for  whom  tbe  work  Is  done 
may  still  be  liable,  If  the  injury  is  such  as 
might  have  been  anticipated  by  bim,  as  a 
probable  consequence  of  the  work  let  out  to 
the  contractor,  or  if  It  be  of  such  a  character 
as  must  result  in  creating  a  nuisance,  or  if 
be  owes  a  duty  to  third  persons,  or  tbe  pub- 
lic, in  tbe  execution  of  the  work,"  in  which 
last  case,  as  said  in  Water  Company  v.  Ware, 
16  Wall.  566,  21  L.  Ed.  485,  "the  employer 
cannot  relieve  himself  from  liability  to  the 
extent  of  that  duty  by  committing  the  work 
to  a  contractor." 


It  Is  upon  cases  of  that  character  tliat  tbe 
appellant  relies  to  sustain  his  argument  for 
a  reversal  He  contends,  first  that  the  prob- 
able consequence  of  blasting  so  near  tlie  hlgfa- 
way  must  iiave  been  anticipated  by  the  de- 
fendant and,  second,  that  the  duty  which  the 
defendant  was  under  to  ke^  tbe  hlgbway 
safe  for  public  travel  was  violated  by  permit- 
ting Perry  to  render  It  unsafe  by  blasting  so 
near  to  It 

To  the  first  contention  a  conduBiTe  answer 
is  that  there  is  no  evidence  whatever  tbat  tbe 
defendant  authorlEed  such  blasting,  or  even 
knew  that  such  means  of  getting  out  tbe 
stone  would  be  employed;  but  there  Is  evi- 
dence that  It  may  be  gotten  out  either  by 
drilling  by  means  of  bars  and  pidcs,  or  by 
blasting,  although  blasting  Is  the  least  ex- 
pensive method.  Being  an  Independent  con- 
tractor, unless  the  contract  required  or  ex- 
pressly authorized  blasting.  Perry  was  not  a 
servant  of  tbe  defendant  whom  it  conld  di- 
rect as  to  tbe  means  that  should  be  employed 
In  tbe  execution  of  the  work.  As  was  said 
in  Edmundson  v.  Pittsburgh,  McKeesport  & 
Toughiogheny  R.  R.  Co.,  Ill  Pa.  319,  2  AU. 
406,  "If  the  independent  contractor  turned 
over  to  tbe  defendant  a  properly  finished  Job 
within  tbe  time  si)ecifled,  neither  tbe  com- 
pany nor  Its  agents  had  any  more  right  to  In- 
terfere In  tbe  execution  of  the  work  tban  a 
stranger.  Whether  g^unpowder,  dynamite,  or 
nitroglycerin  should  be  nsed  in  blasting,  or 
whether  the  charges  of  either  shonld  be  great 
or  small,  was  a  matter  for  tbe  contractors, 
and  not  for  tbe  defendant"  The  appellant 
lays  much  stress  upon  the  fact  that  tbe  stone 
was  required  to  be  procured  from  that  partic- 
ular quarry,  that  having  been  designated  for 
the  purpose  by  the  state  commission,  and  up- 
on tbe  fact  that  tbe  defendant  p^nnitted  Per- 
ry to  avail  himself  of  the  privilege,  primarily 
granted  tbe  defendant,  to  use  said  stone,  but 
that  consideration  can  have  no  weight  In 
reaching  a  conclusion  in  the  case.  In  Carter 
V.  Berlin  Mills,  58  N.  H.  67,  42  Am.  Rep.  572, 
Carter  owned  lands  upon  both  sides  of  a 
stream,  which  was  a  public  highway  for  driv- 
ing logs  in  seasons  of  high  water,  and  the 
Berlin  Mills  Company  owned  timber  lands 
on  tbls  stream  above  Carter's  land,  and  also 
owned  dams  above  Carter's  land  to  bold  the 
water  back  and  aid  In  driving  tbe  logs.  The 
mills  company  made  a  contract  with  Thms- 
ton  to  cut  from  their  lands  and  fioat  down  to 
the  mouth  of  the  stream  a  quantity  of  logs, 
and  gave  Thruston  the  right  to  use  their  dams 
In  running  tbe  logs.  In  doing  this  work.  Car- 
ter's lands  were  overflowed,  and,  in  a  suit 
by  blm  against  the  mills  company  for  dam- 
ages, the  defense  being  that  Thruston  was  an 
independent  contractor,  the  court  said :  "Tbe 
fact  that  tbe  right  to  nse  an  instrument  not 
In  Its  nature  dangerous,  was  given  under  a 
contract  by  which  it  is  used  in  perfonDlng 
work  for  the  owner  upon  his  premises,  doea 
not  charge  the  liability,"  and  numerous  cases 
were  cited  In  support  of  tbe  rullnit    Tbe  ap- 
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pellant  refers  In  rapport  of  both  bis  conten- 
tions to  tbe  following  cases.  Logansport  ▼. 
Dick,  70  Ind.  78,  36  Am.  Rep.  166,  Woodman 
v.  Metropolitan  Railway,  149  Mass.  S39,  21 
N.  E.  482,  4  L.  R.  A.  213,  14  Am.  St.  Rep. 
427:  Joliet  T.  Harwood,  86  111.  Ill,  29  Am. 
Rep.  17;-  Carlson  v.  Stocking,  91  Wis.  433, 
65  N.  W.  58 ;  and  Norwalk  Gas  Light  Co.  v. 
Norwalk,  63  Conn.  497,  28  Atl.  82.  These 
were  cases  of  blasting  done  In  the  middle  of 
the  street  Itself,  and  not  upon  the  property 
or  premises  of  another,  at  a  distance  of  from 
100  to  300  feet  from  the  highway  as  in  this 
case..  In  so  far  however  as  they  may  be  re- 
garded as  sustaining  the  appellant's  conten- 
tion, they  are  opposed  by  nnmerous  authori- 
ties from  other  courts  cited  in  19  Cyc.  p.  9, 
under  the  head  of  "Explosives"  in  which  It  Is 
said  that :  "By  the  weight  of  authority  It  seems 
the  employer  of  an  independent  contractor  Is 
not  liable,  although  the  work  to  be  done  Is 
Intrinsically  dangerous,  so  long  as  no  neg- 
ligence can  be  Imputed  to  him  in  employing 
such  contractor,  and  the  work  itself  be  law- 
ful and  will  not  necessarily  result  In  injury 
to  another." 

The  case  of  Blumb  ▼.  City  of  Kansas,  84 
Mo.  116,  54  Am.  Rep.  87,  Illustrates  very 
clearly  the  fallacy  of  the  appellant's  second 
contention,  that  tbe  defendant  Is  liable  by 
reason  of  Its  obligation  to  keep  the  streets 
safe  for  public  travel.  There  the  Injury  was 
caused  by  a  blast  In  making  a  sewer  In  the 
street  The  court  said :  "The  numerous  cases 
dted  by  respondent's  counsel  In  relation  to 
tbe  duty  of  a  city  to  keep  its  streets  In  a 
safe  condition  for  public  travel  have  no  ap- 
plication to  the  case  at  bar.  The  city  was  in 
the  discharge  of  a  duty  In  making  this  sewer, 
and  the  complaint  here  Is,  not  that  the  plain- 
tiff was  Injured  by  any  defect  in  a  street, 
but  by  the  negligence  or  carelessness  of  a 
contractor  employed  by  the  dty  to  construct 
a  work  of  public  utility,  In  the  performance 
of  which  she  was  injured  by  a  stone,  which, 
In  blasting  rock,  was  thrown  against  her." 
ODonnell's  Case,  53  Md.  110,  86  Am.  Rep. 
896,  well  Illustrates  the  converse  of  the  propo- 
sition In  the  case  last  cited.  This  court  held 
tbe  city  liable  to  one  who  was  Injured  by 
coming  In  contact  with  a  rope  stretohed 
across  the  street  to  prevent  travel  upon  It 
while  the  street  was  being  repaved  by  an  In- 
dependent contractor.  The  accident  occurred 
at  night,  and  a  lamp  which  had  been  suspend- 
ed from  the  rope  had  been  broken  and  extin- 
guished, and  had  been  temporarily  removed 
for  repair.  Here  was  a  defect  in  the  street 
Itself — In  the  traveled  portion  of  the  street 
This  defect  was  an  unlighted  rope.  The  do- 
ing of  that  work  under  contract  did  not  re- 
lieve the  city  of  Its  obligation  to  keep  the 
street  itself  safe  for  travel.  In  Moores'  Case, 
SO  Md.  355,  30  Atl.  643,  45  Am.  St  Rep.  346, 
already  cited,  this  court  referring  to  Water 
Co.  V.  Ware,  16  Wall.  566,  21  L.  Ed.  485, 
points  out  the  true  distinction  between  that 
case^    and    Mooree'    Case,    and    said:     "In 


Ware's  Case,  though  the  plalntllTs  horse  was 
frightened  by  the  alleged  negligent  use  of  a 
steam  drill,  yet  the  Injury  sustained  was  real- 
ly caused  by  the  material  dirt  etc.,  which 
had  been  left  In  the  street  and  which  came 
within  the  duty  of  the  defendant  to  persons 
traveling  on  the  road  to  see  that  they  were 
kept  safe.  So  In  O'Donnell's  Case,  53  Md. 
110,  36  Am.  Rep.  395."  In  Moores'  Case,  the 
plaintiff  had  been  Injured  by  the  negligent 
use  of  a  steam  engine  upon  a  turnpike,  and 
not  by  any  obstruction  negligently  left  in  the 
road  by  the  contractor.  Judge  Boyd  continu- 
ing in  that  case,  said :  "It  would  be  carrying 
the  obligation  of  the  turnpike  company  be- 
yond that  required  or  authorized  by  the  au- 
thorities to  bold  that  its  duty  to  the  pnbllc 
required  it  to  see  that  the  servants  of  White 
were  not  thus  negligent,  although  the  use  of 
the  steam  engine  was  not  a  nuisance  per  se, 
and  could  be  operated  so  as  not  likely  to  do 
any  Injury  to  any  one  using  the  road.  *  •  * 
It  must  be  admitted  that  the  work  to  be- 
done  was  lawful,  and  the  company  had  the 
right  to  assume  that  there  would  not  be  such 
negligence  as  that  complained  of,  which  was 
entirely  collateral  to,  and  not  a  probable  con- 
sequence of,  the  work  contracted  for.  To  hold 
the  company  to  such  a  strict  liability  would 
practically  forbid  It  from  having  such  work 
done  by  contractors,  as  It  would  have  to  keep 
Ite  own  agente  on  engines  to  see  that  there 
was  no  negligence  on  the  part  of  contractors 
or  their  servants." 

The  case  at  bar  comes  clearly  within  the 
reasoning  of  Moores'  Case,  and  we  are  of 
opinion  the  defendant's  prayer  was  properly 
granted.  It  follows  from  this  ruling  that 
there  was  no  error  In  the  ruling  upon  the 
first  exertion,  which  excluded  Perry's  dec- 
laration when  the  accident  occurred:  "My 
God,  we  have  killed  a  man.  Oo  for  a  doctor." 
If  the  prayer  could  have  been  granted  the 
evidence  would  have  been  admissible ;  but  It 
becomes  immaterial  and  Irrelevant  under  the 
view  taken  of  that  prayer. 

Judgment  affirmed,  with  costs  abora  and 
below. 


LEGUM  T.  BLANK  et  aL 
(Court  of  Appeals  of  Marylalnd.    Feb.  16, 1907.) 

1.   COUBTS  —  JUBIBDICnON  —  CONSnTUnONAI. 

Pbovision. 

Const  art  4,  |  28,  provides  that  tbe 
superior  court  of  Baltimore  City,  the  court  of 
common  pleas,  and  the  Baltimore  city  court, 
shall  each  have  concurrent  Jurisdiction  In  all 
civil  common-law  cases,  and  concurrently  all 
the  Jurisdiction  which  the  saperior  court  of 
Baltimore  City  and  the  court  of  common  pleas 
"now  have."  except  in  equity  and  other  cases 
mentioned.  Held,  that  the  Jurisdiction  that 
such  courts  "now  have,"  as  referred  to  in  such 
provision  means  the  Jurisdiction  conferred  by 
the  Constitution  of  1»S4,  the  test  of  which.  In 
actions  ex  contractu,  is  not  merely  the  amount 
claimed,  but  also  the  amount  recovered,  whkii 
must  exceed  SIOQ. 
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2.  Sauk— Title  to  Beai.  Bsiatb— Rxsiduabt 

JUUISDICnOR. 

Const  1864,  art.  4,  i  84,  rave  the  coort  of 
oommon  plea*  jurladlction  ex  contractn  where 
the  amount  of  the  debt,  exclusive  of  interest, 
was  "over  $100."  and  section  33  declared  that 
the  superior  conrt  should  have  jurisdiction 
where  the  debt  or  damairea  claimed,  exclusive 
of  interest,  exceeded  $1,000,  and  in  all  other 
civil  cases  not  hereafter  aasicned  to  the  court 
of  common  pleas.  Const.  18i67,  art.  4,  {  28, 
declares  that  the  superior  court  of  Baltimore 
City,  the  court  of  common  pleas,  and  the  Balti- 
more city  court,  should  have  concurrent  juris- 
diction in  all  civil  common-law  cases,  and  con- 
currently all  the  jurisdiction  which  the  superior 
conrt  of  Baltimore  City  and  the  court  of  com- 
mon pleas  "now  have."  Held,  that  the  resid- 
uary jurisdiction  conferred  on  the  superior 
conrt  by  section  33  wag  thereupon  vested  in  the 
three  courts,  and  hence  the  court  of  common 
pleas  of  Ballimor«  City  had  jurisdiction  of  a 
suit  by  a  vendee  to  recover  a  deposit  amounting 
to  less  than  $100,  on  the  failure  of  the  con- 
tract of  sale,  in  which  the  title  to  real  estate 
was  necessarily  involved. 

8.  Justices  of  thi  Pback  —  JtmiSDicnoN  — 

Title  to  Land. 

Where  plaintiff  bought  certain  real  estate 
on  condition  that  the  KTOund  rents  to  which  it 
was  subject  were  original,  and  not  subground, 
rents,  and  on  a  breach  of  such  condition  refused 
to  accept  title,  and  sued  to  recover  earnest 
money  and  damages,  amounting  to  less  than 
$100.  the  action  was  one  involving  title  to 
real  estate,  and  therefore  without  the  jurisdic- 
tion of  a  justice  of  the  peace,  as  provided  by  Cbde 
Pub.  Gen.  Laws,  art  52,  |  7. 

fEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Justices  of  the  Peace,  SS  83,  88,  83.] 

4.  Pleading— Issues  and  Psoor— Action  uh- 
DXB  Rule  Dat  Acts. 

AVhere,  in  a  suit  brought  under  the  rule 
day  acts,  defendant  appears  and  complies  with 
the  provision!)  necessary  to  avoid  a  judgment 
by  default,  the  case  then  proceeds  as  an  ordi- 
nary action  ex  contractu,  and  neither  the  af- 
fidavit nor  the  cause  of  action  filed  controls 
the  nature  and  character  of  the  proof  plaintiff 
may  offer. 

5.  CODKTS-^UBISDICTION— SOBJECT-MATTEB— 

Narb. 

A  vendee  instituted  a  suit  in  the  court,  of 
common  pleas  of  Baltimore  City,  the  narr. 
containing  six  common  counts  and  a  special 
count,  to  recover  $25  deposit  and  $50  daioages 
for  defendant's  failure  to  perform  a  contract 
for  the  sale  of  real  estate,  because  of  a  defect 
in  the  title.  Beld  that  since  plaintiff  under  the 
common  counts  was  entitled  to  offer  evidence 
of  other  claims  within  the  ordinary  jurisdiction 
of  the  court,  the  case  was  not  within  the  court's 
special  jurisdiction  of  actions  for  less  than  $100, 
involving  the  title  to  real  estate,  and  hence  the 
narr.,  failing  to  showing  that  the  amount  in 
controversy  exceeded  $100,  did  not  allege  a 
cause  of  action  within  the  court's  jurisdiction. 

6.  Pleadimo— Want    op    Jubisdictioh— Dk- 

MUBBEB. 

Where  want  of  jurisdiction  of  the  subject- 
matter  appeared  on  the  face  of  the  declara- 
tion, the  objection  was  properly  raised  by  de- 
murrer. 

\Ei.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  80,  Pleading,  |  431.] 

Appeal  from  Conrt  of  Common  Pleas; 
Henry  D.  Harlan,  Judge. 

Action  by  Morris  Legum  against  Peter 
Blank  and  others.  From  a  Judgment  sustain- 
ing a  demurrer  to  ttie  narr.,  plaintiff  appeala 
Affirmed. 


Argned  before  BBISCOE,  BOTD,  BUBKE, 
SCHMUCKBR,  and  PBiABCB,  JJ. 

Myer  Bosenbnsb,  for  appellant.  O.  Park- 
er Baker  and  O.  B.  Boblnaon,  for  appelleeo. 

BOYD,  J.  Tbts  snlt  was  instltnted  in  the 
conrt  of  common  pleas  of  Baltimore  City. 
There  are  six  common  counts  and  a  tiiecial 
one  (7),  which  alleges  that  the  plaintiff  pur- 
chased, by  contract  In  writing,  of  the  d^end- 
ants,  two  leasehold  properties  in  the  dtgr  of 
Baltimore,  subject  to  an  original  ground  rent 
of  one  cent  each,  with  the  further  condition 
that,  "should  said  ground  rents  not  be  origi- 
nal rents,"  said  contract  could,  at  the  option 
of  the  plalntltr,  be  declared  null  and  void; 
that  the  plalntiCr  paid  upon  the  purchase 
price  of  said  properties  a  deposit  of  $25  up- 
on the  express  condition,  recited  In  the  con- 
tract, that  said  deposit  should  become  im- 
mediately due  and  payable  from  the  defend- 
ants to  the  plalntlfT,  should  said  ground  rents 
not  be  original  rents.  It  is  then  alleged  that 
"an  examination  of  the  title  of  said  prop- 
erties discloses  the  fact"  that  the  said  ground 
rents  were  not  original  rents,  but  were  sub- 
ground  rents,  and  the  plaintiff  notified  the 
defendants  that  he  would  not  accept  title  to 
said  properties  by  reason  thereof,  and  de- 
manded said  $25  so  paid  as  a  deposit,  but 
the  defendants  failed  and  refused  to  pay  the 
same.  The  narr.  concluded  with  a  claim  of 
$75  damages.  A  demurrer  was  filed  to  the 
narr.,  and  the  following  reasons  assigned: 
(a)  Because  the  amount  claimed  ($75)  is  not 
within  the  jurisdiction  of  the  coort,  and  this 
suit  should  have  been  brought  before  a  Jn»- 
tlce  of  the  peace;  and  (b)  because  this  Is  an 
action  of  assumpsit,  and  the  title  to  land  la 
not  involved  in  such  action,  and  therefore 
the  amount  claimed  Is  not  within  the  juris- 
diction of  the  court;  and  for  other  reasons 
to  be  assigned  at  the  hearing.  The  demnr- 
lee  was  sustained.  Judgment  on  the  demurrer 
entered,  and  the  plaintiff  appealed. 

At  the  argument  it  was  stated  that  the  ap- 
peal was  prosecuted  because  it  often  happen- 
ed In  Baltimore  that  such  contracts  prorided 
for  a  deposit  of  less  than  $100,  and  there 
was  uncertainty  as  to  whether  suit  could  be 
brought  for  the  recovery  of  such  deposit  be- 
fore a  Jnstlce  of  the  peace,  by  reason  of  the 
provisions  in  article  52  of  the  Code  of  Public 
General  Laws,  prescribing  their  dvll  Jurisdic- 
tion. After  providing,  In  section  6  of  that 
article,  that  such  Jurisdiction  "extends  to  all 
cases  for  the  enforcement  of  contracts  and  to 
obtain  redress  for  wrongs  where  the  debt  or 
damages  claimed  shall  not  exceed  one  hun- 
dred dollars,"  etc,  section  7  provides:  "But 
no  Justice  of  the  peace  shall  have  any  Juris- 
diction In  actions  where  the  title  to  land  is 
involved,  nor  in  actions  for  slander,  for 
breach  of  promise  to  marry  or  to  enforce  any 
lien  for  work  done  or  materials  famished." 
Section  8  (which  was  section  33  of  article 
51,  Code  Pub.  Gen.  Laws  1860)  makes  this 
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provision:  '%t  tbe  defendant  In  an  action  Im- 
fore  a  Jnstloe  of  the  peace  for  cnttlng,  de- 
stroying or  carrying  away  timber  or  wood  to 
or  from  any  land  in  this  State,  or  for  doing 
any  other  Injury  to  sncb  landis  shall  allege 
In  writing  that  he  claims  title  to  said  lands, 
or  that  he  acted  nnder  a  person  claiming  title 
to  tbe  same,  whom  he  shall  name  In  sndi 
allegation,  and  shall  verify  said  allegation 
by  oath,  the  justice  shall  take  no  further 
cognizance  of  the  case." 

Section  28  of  article  4  of  the  present  Con- 
stitution provides  that  "the  superior  conrt 
of  Baltimore  City,  the  cotirt  of  commcm 
pleas  and  tbe  Baltimore  city  court  shall  each 
bave  concurrent  jurisdiction  In  all  dvll  com- 
mon-law cases,  and  concurrently  all  the  ju- 
risdiction which  the  superior  conrt  of  Bal- 
timore City  and  the  conrt  of  common  pleas 
now  bave,"  except  in  equity  and  other  cases 
mentioned.  The  jurisdiction  those  courts 
"now  have,"  as  used  in  that  clause,  referred 
to  that  nnder  the  Constitution  of  1864.  The 
test  of  jurisdiction,  in  actions  ex  contractu, 
of  the  three  courts  above  named,  "is  not 
merely  the  amount  claimed,  but  also  the 
amount  recovered,  which  recovery  must  ex- 
ceed $100."  1  Poe,  {  81.  That  was  so  decided 
In  Robr  V.  Anderson,  61  Md.  218,  in  which 
case  a  verdict  was  rendered  for  $87.84,  and 
on  motion  a  non  pros,  of  the  action  was  en- 
tered. In  Beese  v.  Hawlu,  63  Md.  130,  an 
action  was  brought  in  the  conrt  of  conunon 
pleas  on  two  promissory  notes  each  for  tbe 
sum  of  ISO.  As  tbe  plalntiflF  was  entitled  to 
recover,  as  of  right,  interest  on  tbe  two  notes, 
tbe  amount  due  him,  including  interest,  ex- 
ceeded $100;  but.  Inasmuch  as  tbe  jurisdic- 
tion of  that  court  was  limited  to  suits  "where 
tbe  debt  or  damages  claimed,  exclusive  of  in- 
terest, shall  be  over  one  hundred  dollars,''  tbe 
defendant  filed  a  plea  to  tbe  jurisdiction. 
That  of  justices  of  tbe  peace  being  limited  to 
cases  In  which  "tbe  debt  or  damages  claimed 
shall  nqt  exceed  one  hundred  dollars" — ^the 
amount  recovered  in  actions  ex  contractu  be- 
ing the  test — there  was  presented  a  case 
where  a  justice  of  the  peace  could  not  enter 
judgment,  because  the  amount,  with  interest, 
exceeded  $100,  and  tbe  conrt  of  conunon  pleas 
could  not  enter  one  under  section  84  of  ar- 
ticle 4  of  the  Constitution  of  1864,  because 
the  amount  of  tbe  debt,  exclusive  of  interest, 
was  not  "over  one  hnndred  dollars."  But 
section  33  of  that  article  gave  the  superior 
conrt  jurisdiction  "where  tbe  debt  or  dam- 
ages claimed,  exclusive  of  Interest,  shall  ex- 
ceed tbe  sum  of  one  thousand  dollars  •  •  * 
and  in  all  other  civil  cases  not  hereinafter 
assigned  to  tbe  court  of  common  pleas." 
This  Is  termed.  In  tbe  opinion  of  Reese  v. 
Hawks,  "a  residuary  jurisdiction  covering  all 
civil  cases  not  assigned  to  the  court  of  com- 
mon pleas,"  and  this  court  said.  In  speaking 
of  it:  "The  residuary  grant  of  jurisdiction 
to  the  superior  court,  we  take  It,  was  design- 
ed to  cover  such  a  claim,  and,  so  applying  It, 
a  forum  was  supplied  for  a  claim  otherwise 

6SA.-48 


remediless,  and  jarlsdlction  was  completed, 
in  conjunction  with  that  already  expressly 
allotted,  for  every  kind  of  demand."  It  was 
then  held  that,  as  the  Constitution  of  1867 
gives  the  superior  court,  the  court  of  common 
pleas,  and  the  Baltimore  city  court,  concur- 
rently, all  the  jurisdiction  previously  exer- 
cised by  the  first  two,  except  as  otherwise 
provided,  the  last  two  named  "share  the 
residuary  jurisdiction  to  entertain  a  suit 
where  the  Interest  recoverable  parries  a 
claim,  which  otherwise  would  not  exceed 
$100,  beyond  that  sum."  The  court  then  dis- 
tinguished that  case  from  Robr  v.  Anderson, 
showing  that  the  amount  involved  In  the  lat- 
ter was  within  the  jurisdiction  of  a  justice 
of  tbe  peace.  So  in  this  case,  inasmuch  as 
justices  of  the  peace  have  no  jurisdiction  In 
actions  where  tbe  title  to  land  is  Involved, 
It  would  seem  to  be  clear  that  tbe  court  of 
common  pleas,  as  well  as  either  of  the  other 
two  courts  named,  would  bave  Jurisdiction 
In  an  action  ex  contractu  where  such  title 
Is  Involved,  within  tbe  meantang  of  the  stat- 
ute, although  the  amount  that  could  be  re- 
covered would  not  exceed  $100;  there  being 
no  other  tribunal  vested  with  jurisdiction  to 
entertain  sacb  snlt  It  is  by  reason  of  tbe 
"residuary  jurlsdlctlcMi"  vested  In  the  superi- 
or court  by  tbe  Constitution  of  1864,  and  con- 
ferred upon  tbe  three  courts  under  that  of 
1867. 

The  next  question  therefore  to  be  deter- 
mined la:  Would  a  justice  of  tbe  peace  bave 
jurisdiction  of  such  a  case  as  that  presented 
by  this  narr.? 

In  Deltrlch  v.  Swartz,  41  Md.  196,  this 
court  held  that  the  circuit  conrt  for  Harford 
county  did  not  bave  jurisdiction  In  an  ac- 
tion of  replevin  for  20  logs  of  timber,  which 
were  appraised  at  $10.71,  although  by  the 
replication  facts  were  alleged,  which  tended 
to  show  that  tbe  title  to  the  land  upon  which 
the  logs  grew  and  were  cut  was  Involved. 
But  it  was  held  that,  when  what  is  now  sec- 
tion 7  is  read  in  connection  with  sections  6 
and  8  of  article  52  of  the  Code  of  Public  Gen- 
eral Laws  of  1904,  "its  sole  purpose  and  ef- 
fect Is  to  deny  jurisdiction  to  tbe  justices  In 
tbe  specified  actions  for  slander,  for  breach 
of  promise  of  marriage,  to  enforce  mechan- 
ic's Hens,  and  In  actions  of  ejectment  or  tres- 
pass quare  clausnm  fr^it,  and  the  like, 
where  title  to  land  is  or  may  be  necessarily 
and  directly  In  issue,  and  that  It  has  no  ap- 
plication whatever  in  any  case  to  an  action 
of  replevin."  That  was  followed  In  Randle 
V.  Sutton,  43  Md.  64,  which  originated  be- 
fore a  justice  of  the  peace  to  recover  $13 
"for  ground  rent  for  loading  Iron  ore  on 
sideling  at  50  cents  per  car."  The  justice 
rendered  judgment  against  the  defendant, 
who  appealed  to  tbe  circuit  court,  where  be 
filed  a  paper,  which  was  sworn  to,  alleging 
that  title  to  land  was  Involved,  and  undertak- 
ing to  show  how  it  was  Involved.  The  dr^ 
cult  court  having  decided  against  him,  be 
appealed  to  this  court,  on  tbe  ground  of  want 
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ol  Jurisdiction  In  the  lower  court,  but  bis  ap- 
peal was  dismissed.  We  held  that  title  to 
land  was  not  "necessarily  and  directly  In 
Issue,"  but  the  &ct  that  the  relation  of  land- 
lord and  teiumt  existed  was  relied  on.  It 
was  said:  "The  title  of  the  lessor  is  admit- 
ted and  the  tenant  is  estopped  from  denying 
It."  It  was  there  said  that:  "It  must  ap- 
pear to  the  court  from  the  nature  of  the  ac- 
tion itself  that  It  Is  one  in  which  the  titie  to 
land  Is  necessarily  and  directly  in  Issue  be- 
tween the  parties."  That  was  repeated  In 
Shippler  T.  Broom,  02  Md.  818,  where  the  ap- 
peal was  dismissed  because  the  record  did 
not  disclose  a  want  of  Jurisdiction  In  the 
court  below,  as  the  question  could  not  be 
presented,  as  attempted,  by  a  bill  of  ezcep- 

tl<MlS. 

The  two  cases  decided  by  this  court  which 
more  nearly  resemble  the  question  Involved  In 
this  case  are  Cole  y.  Hynes,  46  Md.  181,  and 
PresBtman  v.  Silljacks.  52  Md.  647..  The  lat- 
ter was  an  action  of  ^spass  quare  clansam 
freglt  et  de  bonis  asportatls.  The  appellant 
had  twice  distrained  on  the  property  of  the 
appellee,  who  was  the  assignee  of  the  appel- 
lant's lessee.  The  appellee  r^Ievled  the 
property  dIstfAlned  In  each  case  before  a 
justice  of  the  peace,  and  upon  appeal  to  the 
Baltimore  dty  court  both  cases  were  decided 
In  favor  of  Presstman.  There  was  a  ques- 
tion as  to  whether  Presstman's  title  had  ex- 
pired before  he  Issued  the  distress  warrants, 
as,  supposing  that  he  was  the  owner  in  fee 
of  the  property  (when  in  fact  his  estate  then 
consisted  of  only  seven  years  of  an  unexpired 
leasehold,  with  the  privilege  of  renewal),  be 
executed  a  lease  for  the  term  of  99  years. 
The  decisions  in  the  replevin  cases  were  re- 
lied on  as  res  adjudicata,  but  this  court  held 
that  neither  the  Justice  of  the  peace  nor  the 
Baltimore  city  court  on  appeal,  had  power 
to  determine  whether  Presstman's  title  had, 
or  had  not,  expired,  because  "under  sec- 
tion 14  of  article  51  (now  section  7  of  article 
52)  of  the  Code  of  Public  General  Laws,  a 
Justice  of  the  peace  Is  not  competent  to  hear 
and  decide  any  case  wherein  the  title  to  land 
Is  Involved." 

Cole  V.  Hynes,  supra,  was  instituted  before 
a  Justice  of  the  peace  and  an  appeal  taken 
to  the  circuit  court  for  Baltimore  county.  A 
motion  was  there  made  for  a  reversal  of  the 
Judgment,  because  It  appeared  on  the  face 
of  the  cause  of  action  that  the  Justice  had 
no  Jurisdiction,  as  the  title  to  land  was  in- 
volved. This  court  dismissed  the  appeal  tak- 
en to  it,  because  the  cause  of  action  was  not 
in  the  record,  and  there  was  nothing  to 
show  the  want  of  Jurisdiction.  Afterwards 
the  attention  of  the  court  was,  for  the  first 
time,  called  to  the  fact  that,  by  agreement  of 
counsel,  a  certified  copy  of  the  account  (which 
was  for  a  balance  of  purchase  money  of  land 
sold  to  the  defendant)  had  been  filed  with 
the  clerk.  In  the  opinion  then  filed  It  was 
said :    "Where  suit  is  brought  to  recover  the 


purchase  money  of  land,  and  the  contract  of 
sale  has  not  been  performed  by  the  execu- 
tion and  delivery  of  a  deed,  the  plaintiff  must 
allege  and  prove  that  he  has  good  title  to 
the  land.  *  •  •  But  If  the  defendant  has 
accepted  a  deed  of  the  property,  the  law  is 
otherwise,  and,  to  oust  the  Justice  of  juris- 
diction of  the  case,  it  most  afilrmatively  ap- 
pear, on  the  face  of  the  proceedings,  that  the 
defendant  bos  not  accepted  a  deed  of  the 
property,  bat  that  the  contract  is  still  exec- 
utory." 

Those  two  cases  announce  principles  tiiat 
reflect  directly  upon  that  Involved  In  tbis 
appeal.  If  a  vendee  purchases  land  on  radi 
terms  as  those  alleged  in  this  narr.,  pays  a 
sum  of  money  which  it  is  agreed  shall  be  re- 
turned to  him  If  the  title  is  defective,  and 
then  sues  f qr  the  recovery  of  the  money  be- 
cause the  title  is  defective,  and  that  Is  dis- 
puted, then  unquestionably  title  to  land  is  In- 
volved, and  a  Justice  would  have  no  Jurisdic- 
tion. In  such  cases  it  would  generally  be 
necessary  to  allege  and  prove^  If  suit  Is 
brought  in  court,  that  the  title  Is  defective, 
to  entitle  the  vendee  to  recover,  and,  as  we 
have  no  special  pleadings  before  Justicee,  It 
would  ordinarily  be  required  to  at  least  prove 
that  fact,  and  the  account  filed  should  dis- 
close It  The  general  doctrine  announced  by 
courts  of  states  where  there  are  pleadings 
before  Justices  of  the  peace  Is  that  where  the 
declaration  Is  of  such  a  character  that,  un- 
der a  plea  merely  putting  the  plalntUT  to  the 
necessity  of  proving  his  declaration,  he  Is 
bound  either  to  prove,  or  to  disqiroTe,  ^  title 
to  land,  then  a  Justice  bas  no  Jurisdiction. 
Jakeway  v.  Barrett  38  Vt  316.  The  only 
case  we  have  found  apparently  to  the  contra- 
ry Is  that  of  Schroeder  v.  WIttram.  66  Oal. 
636,  6  Pac.  787,  and,  although  that  Is  cited 
by  some  authorities  to  show  that  "a  Justice's 
court  has  Jurisdiction  of  an  action  to  recover 
a  d^oslt  made  by  a  vendee  under  an  ex- 
ecutory contract  for  the  sale  of  Ifind.  by 
which  he  agreed  to  purchase  the  land  If  the 
title  was  good,  and  in  which  it  was  stipu- 
lated that,  If  the  title  should  not  be  good,  the 
deposit  was  to  be  returned,"  in  Copertlnl  v. 
Oppermann,  76  Cal.  181,  18  Pac.  256.  the 
court  said  that  such  was  not  the  opinion  of 
the  majority  of  the  court  and  it  was  there 
said  that  such  a  suit  did  Involve  the  title  to 
real  property.  Bee,  alsdj  Hart  v.  Camall- 
Hopklns  Co.,  103  Gal.  132,  87  Pac.  19& 

Under  our  system  of  ground  rents,  If  those 
referred  to  In  an  agreement  such  as  this  be 
not  original  rents,  but  are  subgronnd  rents, 
that  fact  would  very  materially  afCect  the  ti- 
tle, and  It  would  necessarily  be  Involved.  It 
oftentimes  requires  a  very  careful  Investiga- 
tion, and  sometimes  great  dlfBcnlty,  In  de- 
termining whether  ground  rents  covering  a 
number  of  lots  have  been  apportioned,  what 
are  the  rights  of  holders  of  parts  of  the  land 
originally  leased,  etc.  We  are  therefore  of 
the  opinion  that  such  a  claim  as  tbat  made 


Digitized  by 


Google 


K.  H.) 


HICKS  T.  CLAREMONT  PAPE2B  CO. 


1076 


In  the  seventh  count  of  this  narr.  does  inTolve 
title  to  land,  and  hence  a  Jtisttce  of  the 
peace  would  not  have  Jurisdiction;  but,  dy 
reason  of  the  "residuary  Jurisdiction"  refei^ 
red  to  aboye,  either  of  the  three  courts  of 
Baltimore  City  would  have.  There  may  be 
cases  of  this  character  in  which  the  title  is 
not  necessarily  Involved,  as  the  vendor  may 
concede  before  suit  that  the  title  is  defective, 
and  rely  alone  «m  some  other  defense,  such  as 
set-ofT,  paymmt,  assignment  of  the  claim  by 
tbe  vendee,  etc.  If  only  such  defense  be  tak- 
ea  there  would  be  no  occasion  for  a  court 
ezerdslng  this  unusual  and  special  Jurisdic- 
tion, which  is  only  granted  because  there  is 
no  remedy  elsewhere  Tb«  narr.  might  have 
moTB  clearly  alleged  that  tbe  trial  of  the 
case  would  necessarily  involve  the  title,  but, 
by  reason  of  the  conclusion  we  have  reached, 
we  do  not  deem  it  necessary  to  make  a  more 
critical  exam'ination  of  It 

We  have  thus  considered  the  Question  at 
considerable  length,  although  the  amount  in- 
volved Is  small,  as  It  was  said  the  question 
was  an  Important  one  In  practice  In  Balti- 
more; but  we  are  of  opinion  that  the  Judg- 
ment below  was  correct  on  other  grounds. 
As  we  have  seen,  there  are  six  common 
coimts  In  the  narr.,  in  addition  to  tbe  q;>e- 
cial  one,  and  tbe  claim  for  damages  is  only 
$76.  This  suit  was  brought  under  the  role 
day  acfiB,  but  it  is  well  settled  that,  it  the 
defendant  in  such  a  case  appears  and  c(Hn- 
plies  with  the  requirements  of  the  statute, 
to  avoid  a  Judgment  by  default,  the  case  then 
proceeds  as  an  ordinary  action  ex  contractu, 
and  neither  the  affidavit  nor  the  cause  of 
action  filed  In  any  manner  controls  the  na- 
ture and  character  of  the  proof  the  plaintiff 
may  offer.  "The  plaintiff  is  at  liberty  to 
claim  anything  recoverable  under  his  dec- 
laration, and  the  defendant  may  avail  him- 
self of  any  defense  and  any  evidence  admis- 
sible under  his  plea."  Laubbelmer  v.  Nail], 
88  Md.  179,  40  Atl.  888.  See,  also,  the  recent 
case  of  Councilman  v.  Towson  Nat  Bank,  103 
Md.  469,  64  Atl.  308,  wbere  the  subject  is 
considored  and  authorities  are  cited.  As  un- 
der the  common  counts  evidence  could  he  of- 
fered of  other  claims,  within  tbe  ordinary 
Jurisdiction  of  the  court,  the  amount  claimed 
In  the  declaration  should  have  exceeded  $100. 
When  the  special  Jurisdiction  of  the  court  la 
sought  under  the  principle  above  considered, 
the  common  counts  ought  not  to  be  Joined, 
but  the  special  count  must  show  how  the 
court  bad  Jurisdiction. 

The  appellant  also  contends  that  the  que»- 
tl<m  of  Jurisdiction  cannot  be  raised  by  de- 
murrer, but  must  be  either  by  a  motion  in 
writing  for  a  Judgment  of  non  pros.,  or  by 
a  formal  plea  to  the  Jurisdiction,  and  cited 
1  Foe,  i  694,  and  Tyler  v.  Murray,  67  Md. 
436.  But  those  authorities  are  not  applica- 
ble to  a  case  in  which  want  ot  Jurisdiction 
api>ear8  on  the  face  of  the  declaration.  "It 
must  appear  affirmatively,  on  the  face  of  the 
declaration,  that  the  court  in  which  the  suit 


was  brought  bad  Jurisdiction  to  try  the  case." 
Treusch  v.  Kamke,  6S  Md.  277.  See^  also,  1 
Poe,  I  727. 

Tor  reason  given  we  will  affirm  the  Judg- 
ment, and,  under  the  circumstances,  we  do 
not  feel  called  upon  to  remand  the  case,  in 
order  that  the  pleadings  t>e  amended,  as  la 
sometimes  done. 

Judgment  affirmed,  the  appellant  to  pay  the 
costs. 


HICKS  ▼.  OLARBMONT  PAPKE  CO. 

(Snprem*  Court  of  New  Hampshire.    Sullivan, 
Feb.   5,    1907.) 

1.  Mabtkb  akd  BxBVAinv- Injukt  to  Skbvant 
— NsauosRai  —  Faii-ubk  to  Wabn  Eh- 
flotA. 

An  employA  of  average  intelliKence  had 
been  employed  for  10  weeks  at  a  paper  machine. 
He  knew  that  the  rolls  of  the  machine  and  the 
belt  were  moviuK,  and  that  if  hia  hand  was 
cauKht  between  the  rolls  he  would  be  injured. 
He  kept  hold  of  the  belt  until  his  liand  was 
caught  and  injured  tbouxh  lie  could  have  sea- 
aonably  released  tiis  hold.  Held,  that,  the  em- 
ployer was  not  liable  as  a  matter  of  law  for 
not  warning  hhn  of  tbe  danger. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  K  808,  309.] 

2.  SaIO— BUBDSN  OF  Pboov. 

An  employs  sning  for  a  personal  injury 
occasioned  by  the  negligent  failure  of  the  em- 
ployer to  inform  him  of  dangers  occasioned  in 
doing  tiie  work  assigned,  ttas  the  burden  of 
proving  the  existence  ot  spedal  dangers  not 
apparent  to  observation,  or  that  special  skill 
was  required  to  enable  one  to  do  the  work  in 
safety,  which  is  not  sustained  by  the  mere  proof 
of  the  injury. 

8.  Sahb— AssuuPTioN  or  Risk. 

An  employe  by  his  contract  of  service  takes 
on  himself  the  risk  of  injury  from  unconcealed 
dangers  and  about  which  he  could  learn  from 
observation   by  tbe   exercise  of  ordinary  care. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  (1  610-«24.] 

Young,  J.,  dissenting. 

Exceptions  from  Superior  Court,  Sullivan 
County. 

Action  for  personal  injuries  by  Ryland  B. 
Hicks  against  the  Claremont  Paper  Company. 
There  was  a  verdict  for  plaintiff,  and  tbe 
cause  was  transferred  from  the  superior 
court  on  defendant's  exception  to  the  denial 
of  a  motion  for  a  nonsuit  Exceptions  sus- 
tained, and  verdict  set  aside. 

The  testimony  tended  to  prove  tbe  toU 
lowing  facts:  February  20,  1906,  the  plain- 
tiff was  employed  by  tbe  defendants  as  third 
tiand  for  one  of  the  paper  machines  in  a 
room  of  their  paper  mill,  and  continued  in 
the  employment  until  his  bijury  on  April  30, 
1906,  working  during  tbe  daytime  and  the 
nighttime  of  alternate  weeks.  He  was  about 
27  years  old,  of  average  intelligence,  and  had 
never  worked  In  a  paper  mill  befora  The 
hands  for  each  machine  were  a  machine  ten- 
der, a  back  tender,  and  a  third  hand.  A  fore- 
man for  the  room  had  oversight  of  the  busi- 
ness and  control  of  the  employes.  The  duties 
of  the  third  tiand  were  to  pick  up  broken  pa- 
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per,  sweep  the  floors,  wash  the  screens,  assist 
In  removing  paper  from  the  back  end  of  the 
machine,  do  up  the  paper  for  shipment,  and 
cany  It  to  another  room.  The  paper  machine 
to  which  the  plaintiff  was  assigned  was  60  to 
70  feet  long,  and  comprised  sever  a  1  parts, 
among  which  were  3  sets  of  press  rolls,  each 
set  consisting  of  the  following  rolls  supported 
la  horizontal  positions  In  a  suitable  frame :  A 
wooden  roll  about  8  Inches  In  diameter,  lo- 
cated at  the  front  end  of  the  frame  about  8 
feet  above  the  floor  of  the  room ;  another 
wooden  roll  of  the  same  diameter,  located 
about  3  feet  back  of  the  first  one  and  at  a 
slightly  higher  elevation;  a  wooden  roll  of 
greater  diameter  In  the  middle  than  at  the 
ends,  called  the  spread  roll,  located  directly 
In  front  of  the  second  roll ;  two  rolls  about 
18  Inches  in  diameter,  known  as  press  rolls, 
located  12  to  15  Inches  back  of  the  second 
wooden  roll,  placed  one  above  the  other,  and 
running  so  near  together  as  to  pinch  the  felt 
belt  and  paper  passing  between  them,  the  up- 
per roll  t>elng  made  of  brass  and  the  lower 
one  of  rubt>er  or  some  material  covered  with 
rubber;  and  several  other  rolls,  some  located 
further  back  than  the  press  rolls,  and  some 
further  forward  but  In  a  lower  plane.  An 
endles;  felt  belt  passes  from  the  first  wooden 
roll,  over  the  spread  roll  and  the  second  wood- 
en roll,  to  and  l>etween  the  press  rolls,  and 
thence  over  the  other  rolls  back  to  the  first 
wooden  roll.  When  the  machine  is  running 
this  belt  is  taut,  and  receives  the  paper  from 
a  preceding  part  of  the  machine,  and  carries 
it  forward  between  the  press  rolls  to  the 
next  succeeding  part  The  press  rolls  revolve 
inwardly  toward  the  front  of  the  machine  and 
press  the  paper  as  it  passes  between  them. 
It  is  necessary  to  wash  and  turn  the  felt 
belt  from  time  to  time.  Preparatory  to  so 
doing,  the  spread  roll  is  taken  out,  tne  ten- 
sion of  the  l>elt  is  further  loosened  by  an  ad- 
justment of  a  portion  of  the  machine  designed 
for  the  purpose,  and  the  speed  of  the  belt 
Is  reduced.  An  employe  standing  at  the  front 
side  of  the  machine,  opposite  the  space  be- 
tween the  two  wooden  rolls,  and  another 
standing  on  the  other  side,  simultaneously 
push  the  edges  of  the  t)elt  toward  its  median 
line,  thereby  bunching  or  "roping"  it  up. 
When  this  is  accomplished  water  is  poured 
on  the  belt  for  about  10  minutes.  Then  the 
employe  at  the  front  of  the  machine  grasps 
from  the  upper  side  the  edge  of  the  belt  farth- 
est from  him  and  pulls  toward  himself,  while 
the  other  employ^,  putting  his  hands  under 
the  I>elt  and  grasping  the  other  edge,  pulls 
toward  himself.  As  the  belt  passes  around 
In  its  course  it  is  turned  by  several  pulls 
made  in  that  way.  The  operation,  from  be- 
ginning to  end,  occupies  from  25  to  30  min- 
utes. Shortly  after  11  o'clock  in  the  evening 
of  Saturday,  April  30th,  the  foreman  called 
the  p'olntlff  to  assist  him  in  roping,  washing, 
and  turning  the  belt  of  the  first  set  of  press 
rolls.  The  machine  was  short  one  hand  at 
the  time,  and  the  crew  were  hurrying  to  fin- 


ish work  before  midnight.  The  plalntilT  bad 
never  assisted  at  that  kind  of  work  previ- 
ously, excepting  on  one  occasion,  wlien  be 
operated  the  lever  to  reduce  the  speed  of  tlie 
machine  so  that  the  belt  conid  t>e  turned 
over,  and  at  that  time  he  stood  in  such  a  posi- 
tion that  the  press  rolls  were  betwem  him 
and  the  other  employes,  and  interfered  with 
his  view  of  the  operation.  He  had  assisted 
once  In  putting  In  a  new  belt,  but  the  machin- 
ery was  stopped  and  partially  taken  apart  at 
the  time.  He  had  seen  belts  of  the  otb^ 
paper  maclilne  roped,  washed,  and  turned  on 
two  or  three  occasions,  but  paid  no  particu- 
lar attention  to  the  proceas.  He  had  assisted 
in  taking  the  paper  from  the  driers  to  the 
stacks  at  the  back  end  of  the  machine  while 
the  paper  was  passing  "through  a  number 
of  rolls."  On  the  night  of  the  accident  the 
foreman  sent  the  back  tender  to  do  tbe  work 
which  the  plaintiff  ordinarily  did,  and  or- 
dered the  plaintiff  to  go  to  the  rear  end  of 
the  machine  and  raise  the  spread  roll,  a6  It 
conld  be  taken  out.  This  was  done,  and 
thereupon  the  plaintiff,  In  compliance  with 
the  foreman's  direction,  assisted  the  latter  in 
roping  the  belt  Water  was  then  allowed  to 
flow  upon  tbe  belt  for  about  10  minutes.  Tbe 
foreman  then  took  hold  of  the  far  edge  of 
the  belt  from  the  upper  side  and  pulled,  and 
told  the  plaintiff  to  take  hold  of  the  other 
edge  from  the  under  side  and  pull.  Tbe 
plaintiff  did  as  he  was  directed,  his  hand  be- 
ing under  the  belt  where  he  could  not  see  It, 
and  the  belt  hanging  upon  his  arm.  His 
hand  was  drawn  over  the  second  wooden  roll 
and  on  between  the  press  rolls,  and  was  In- 
jured. The  place  was  well  lighted.  The 
plaintiff  was  not  warned  of  any  special  dan- 
ger. He  could  see  the  rolls.  He  knew  that 
they  were  moving,  that  the  felt  belt  was  mov- 
ing "fairly  fast"  and  that  if  he  got  his  hand 
between  the  press  rolls  it  would  be  Injured. 
He  kept  hold  of  the  belt  until  his  hand  was 
caught  by  the  press  rolls.  There  was  nothing 
which  attracted  his  attention  to  the  liability 
of  Injury.  The  only  negligence  relied  npon  by 
him  was  the  defendants'  failure  to  warn  him 
of  the  danger  of  his  hand  being  drawn  be- 
tween the  rolls,  which  he  claimed  he  did  not 
know  of  and  appreciate. 

Frank  H.  Brown  and  Albert  S.  Wait,  for 
plaintiff.     Hosea  W.  Parker  and  Streeter  &        | 
HoUis,  for  defendant 

CHASE,  3.  This  case  so  closely  resembles 
O'Hare  v.  Cocheco  Mfg.  Co.,  71  N.  H.  104.  51  I 
Ati.  257,  that  it  must  result  as  that  case  re-  I 
suited.  In  this,  as  in  that  case,  the  only 
negligence  with  which  the  defendante  are 
charged  is  their  failure  to  warn  the  plain- 
tiff of  the  dangers  Incident  to  his  service. 
As  in  that  case,  so  in  this,  the  dangers  were 
obvious ;  and  If  the  plaintiff  did  not  know  of 
and  appreciate  them  the  fact  was  due  to  Us 
want  of  ordinary  care.  The  plaintiff  was  a 
man  of  mature  age  and  average  Intelligence. 
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He  had  worked  abont  the  machine  which 
caused  his  tnjnry  10  weeks.  Although  his 
dntles  did  not  pertain  to  the  particular  part 
of  the  machine  where  he  was  Injured,  he 
must  have  acquired  a  general  knowledge  of 
the  machine  and  Its  operation.  His  descrip- 
tion of  them  upon  the  witness  stand  shows 
this.  If  this  knowledge,  together  with  the 
knowledge  acquired  from  his  observation  of 
the  process  of  washing  and  turning  the  belts 
of  press  rolls  on  two  or  three  occasions,  and 
from  his  experience  In  assisting  In  putting 
In  a  new  belt,  were  not  sufficient  to  inform 
blm  of  the  dangers  attending  the  process  of 
turning  belts,  It  Is  Inconceivable  that  be 
could  have  failed  to  learn  of  such  dangers 
as  he  stood  by  the  machine  the  night  of  bis 
injury  and  attempted  to  assist  In  the  pro- 
ce8.s,  unless  be  failed  to  make  such  use  of 
tils  senses  and  faculties  as  a  person  of  aver- 
age prudence  would  make  under  such  circum- 
stances. If  he  exercised  ordinary  care,  he 
must  have  acquired  knowledge  of  the  dangers 
before  he  took  bold  of  the  belt  to  assist 
In  turning  it  The  place  was  well  lighted. 
The  belt  was  moving  "fairly  fast"  toward 
and  between  the  revolving  rolls  which  pinch- 
ed It  as  It  passed.  This  was  taking  place 
directly  before,  and  within  three  or  four  feet 
of,  his  eyes.  He  knew  that  the  belt  and 
press  rolls  were  in  motion,  and  tliat  his  hand 
would  be  Injured  If  it  was  caught  by  the 
rolls.  Although  be  could  not  see  bis  hand 
when  under  the  belt,  he  could  not  have  been 
unsconsclous  of  the  fact  when  It  moved  toward 
the  rolls.  He  must  have  known  that  the  belt 
would  carry  his  hand  to  the  rolls  If  be  held 
on  to  It,  and  that  the  only  way  to  escape  In- 
jury was  to  release  his  hold  seasonably. 
There  Is  no  evidence  that  it  would  be  diffi- 
cult to  do  this,  or  that  special  precautions 
were  necessary.  Nor  is  there  any  definite 
evidence  as  to  the  speed  of  the  belt,  so  that  It 
could  be  Inferred  therefrom  that  one  taking 
hold  of  It  could  not  subsequently  let  go  In 
season  to  avoid  Injury. 

If  there  was  special  danger  In  the  process 
not  apparent  to  the  observation  of  an  un- 
skilled workman,  or  if  special  skill  was  re- 
quired to  enable  one  to  do  the  work  In  safety, 
the  defendants'  failure  to  warn  or  Instruct 
the  plaintltr  might  be  foimd  to  be  the  cause 
of  the  injury.  But  the  burden  of  proof  was 
upon  the  plaintiff,  and  the  absence  of  evi- 
dence In  relation  to  these  matters  does  not 
sustain  that  burden.  The  mere  fact  of  in- 
jury does  not  establish  the  defendants'  fault 
If  the  absence  of  proof  Is  due  to  mistake  or 
misfortune,  justice  can  hereafter  be  done  up- 
on proper  proceedings  in  the  superior  court; 
but  the  possibility  of  evidence  cannot  sus- 
tain a  verdict  rendered  without  evidence  up- 
on an  essential  point.  As  the  evidence  stands 
In  the  record,  there  was  no  concealed  danger 
In  the  operation.  The  defendants  could  not 
bare  told  the  plaintiff  anything  about  the 
danger  which  he  did  not  learn  from  bis  ob- 
semtion,  or  would  not  have  learned  If  be 


had  exercised  ordinary  care.  The  mactaino 
Itself,  by  the  character  and  motion  of  its 
parts,  continuously  warned  him  of  the  dan- 
gers to  which  It  exposed  him,  as  fully  and 
forcibly  as  human  language  could  have  done. 
The  plaintiff,  by  his  contract  of  service  with 
the  defendants,  took  upon  himself  the  risk 
of  Injury  from  these  dangers,  and  conse- 
quently has  no  right  of  action  against  them 
for  the  Injury  he  has  suffered  therefrom. 
The  defendants'  motion  should  have  been 
granted. 
Exception  sustained.    Verdict  set  aside. 

YOUXO,  J.,  dissented.    The  other  Judges 
concurred. 


MAIORANO-  V.  BALTIMORE)  &  O.  R.  CO. 
Supreme  Court  of  Pennsylvania.    Jan.  7,  1907.) 

1.  AuxNS  —  Pbotectiow    op   Pebsons   and 
Pbopebty—Tkkatiks— Construction. 

The  provision  in  the  treaty  between  the 
United  States  and  the  kingdom  of  Italy,  »tipu- 
lating  that  the  dtlzens  of  Italy  In  the  United 
States  shall  enjoy  the  same  rights  In  the  protec- 
tion of  their  persons  and  proi>erty  which  the 
citizens  of  the  United  States  enjoy,  applies 
only  to  such  citizens  of  Italy,  who,  as  to  their 
persons  Or  property,  are  within  the  Jurisdic- 
tion of  the  United  States. 

2.  Same— Actions  fob  Wbonqful  Death. 

Under  the  treaty  between  the  United  States 
and  Italy,  securing  to  the  citizens  of  Italy  the 
same  protection  for  their  persons  and  property 
in  the  United  States  as  the  citizens  of  the 
United  States  enjoy,  a  nonresident  alien  who 
is  a  citizen  of  Italy  has  no  standing  to  main- 
tabi  an  action  under  Act  April  26,  1865  (P. 
L.  300),  for  the  recovery  of  damages  for  in- 
juries to  another  causing  death. 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Action  by  Maria  Oulseppa  Raffaelo  Maio- 
rano  against  the  Baltimore  &  Ohio  Railroad 
Company.  From  an  order  refusing  to  take  off 
a  nonsuit,  plaintiff  appeals.    Affirmed. 

From  the  record  it  appeared  that  plaintiff's 
husband  was  killed  on  the  railroad  of  the 
defendant  on  December  23,  1903,  near  Con- 
nellsvilie,  in  the  state  of  Pennsylvania.  The 
plaintiff  alleged  in  her  statement  that  she 
was  a  resident  of  the  kingdom  of  Italy,  and 
a  subject  of  the  king  of  Italy. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTRBZAT,  BLKIN,  and 
STEWART,  JJ. 

O.  C.  Bradshaw,  Frank  Thompson,  and  W. 
H.  S.  Thompson,  for  appellant  John  S. 
Wendt  and  John  McCIeave,  for  appellee. 

STEWART,  J.  A  single  fact  not  appear- 
ing, and  of  course  not  considered.  In  the  case 
of  Deni  V.  Penna.  R.  R.  Co.,  181  Pa.  525.  37 
Atl.  658,  69  Am.  St  Rep.  076,  Is  relied  upon 
to  distinguish  this  case  from  that,  and  ex- 
empt it  from  the  operation  of  the  rule  there 
declared.  That  case  expressly  decides  that  a 
nonresident  alien  has  no  standing  to  maintain 
an  action  under  the  act  of  April  26,  1865  (P. 
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L.  800),  for  the  recovery  of  damages  for  In- 
jury to  another  causing  death.  There,  as 
here,  the  party  claiming  the  right  of  action 
was  a  nonresident  alien,  the  citizenship  la 
both  cases  being  In  the  kingdom  of  Italy. 
The  fact  not  disclosed  In  that  case  and  ap- 
pearing In  this  Is  the  existence  of  a  treaty 
between  the  United  States  and  the  kingdom 
of  Italy,  whereby  certain  reciprocal  rights  in 
the  citizens  of  the  several  countries  are 
agreed  upon  and  established.  Article  3  of 
this  treaty  provides  as  follows:  "The  citl- 
Bens  of  each  of  the  high  contracting  parties 
shall  receive  In  the  states  and  territories  of 
the  other  the  most  constant  protection  and 
security  for  their  persons  and  property,  and 
shall  enjoy  in  this  respect  the  same  rights 
and  privileges  as  are  or  shall  be  granted  to 
the  natives  on  their  submitting  to  the  condi- 
tions imposed  upon  the  natives."  It  is  un- 
necessary for  present  purposes  to  recite  other 
parts  of  the  treaty,  since  whatever  appears 
elsewhere  upon  this  particular  question  Is 
mere  matter  of  detail  or  amplification.  If 
the  plaintiff  has  the  right  here  contended  for 
it  must  be  derived  from  the  article  above  re- 
cited. 

By  express  constitutional  provision  a  treaty 
entered  into  between  the  United  States  and 
any  foreign  power  is  supreme  law.  The  Con- 
stitution further  declares  with  respect  to  it: 
"The  Judges  in  every  state  shall  be  bound 
thereby,  anything  In  the  Constitution  of 
any  state  to  the  contrary  notwithstanding." 
When,  by  such  treaty,  rights  are  conferred  of 
a  nature  to  be  enforced  In  a  court  of  Justice, 
the  court  resorts  to  the  treaty  for  the  rule 
of  decision  as  it  would  to  a  legislative  enact- 
ment. Head  Money  Cases,  112  U.  S.  5S0,  S 
Sup.  Ct.  247,  28  L.  Ed.  798.  It  Is  frequently 
necessary  In  cases  of  this  kind  for  courts  to 
ascertain  by  construction  the  meaning  Intend- 
ed to  be  conveyed  by  the  terms  used,  and  the 
application  of  the  stipulations  of  the  treaty 
to  particular  cases.  U.  S.  v.  Rauscher,  119 
U.  8.  407,  7  Sup.  Ct.  234,  30  L.  Ed.  425; 
Scbarpf  v.  Schmidt,  172  UL  255,  50  N.  B. 
182.  In  construing  a  treaty  the  general  rule 
obtains  that  the  court  is  to  be  guided  by  the 
Intention  of  the  parties,  and  if  the  words 
dearly  express  the  meaning  and  Intention  no 
other  means  of  Interpretation  can  be  employ- 
ed. Ware  v.  Hylton,  3  U.  8.  199,  1  L.  Ed. 
668. 

These  principles  are  to  be  observed  in  de- 
termining the  question  before  as — does  the 
stipulation  on  the  part  of  the  United  States 
that  the  citizens  of  Italy  In  our  states  and 
territories  shall  enjoy.  In  the  protection  and 
security  of  their  persons  and  property,  the 
same  rights  which  our  own  citizens  enjoy, 
confer  upon  the  plalntlft  the  right  to  recover 
In  an  action  at  law  under  the  provisions  of 
the  statute  of  April  26, 1855,  for  the  death  of 
her  husband?  While  the  treaty  stipulates 
for  reciprocal  rights,  we  may  for  convailence 
here  consider  It  as  a  covenant  engagement 
by   the   United   States   alone.     The   rights 


granted  have  regard  solely  to  the  protectloc. 
and  security  of  persons  and  property,  and  are 
such  as  our  own  citizens  enjoy  In  connection 
therewith.    These  rights  are  ordinarily  Inci- 
dent  to   but   do   not   constitute   citizenship. 
While  the  treaty  by  Its  terms  includes  the 
entire  citizenship  of  Italy,  it  Is  obvious  that 
Its  provisions   can   avail   those   only    who, 
either  with  respect  to  their  persons  or  prop- 
erty, are  within  the  Jurisdiction  of  the  United 
States.    With  respect  to  the  particular  rights 
conferred,   the  treaty  places  those   citizens 
of   Italy  who  bring  their  persons  or   prop- 
erty within  the  covenant  relation   upon   an 
exact  equality  with  our  own  citizens  for  the 
time  being.    Upon  withdrawal  of  persons  or 
property  from  the  Jurisdiction  of  the  United 
States  the  rights  cease,  for  In  that  case  they 
have  nothing  to  operate  upon.    The  plalntlfr 
Is  a  resident  of  Italy,  and,  so  far  as  appears, 
has  never  berai  within  the  limits  of  the  United 
States,  nor  has  she  at  any  time  bad  property 
subject  to  Its  law.    Her  husband,  for  whose 
death  she  claims  to  recover,  was  not  a  citizen 
of  the  United  States,  but  had  brou^t  him- 
self  Into    the   covenant   relation   with    the 
United  States  by  coming  h«e.    While  here  be 
met  bis  death  In  a  collision  on  the  defend- 
ant's railroad.    There  can  be  no  question  as 
to  the  extent  of  his  rights.    Had  he  survived 
the  accident,  he  could  have  maintained   an 
action  against  the  railroad  company  for  the 
recovery  of  compensatory  damages.    His  snb- 
sequent  death  would  not  have  abated    the 
action.    It  would  have  survived  to  his  per- 
sonal representatives  to  the  use  of  the  bene- 
ficiaries indicated  In  the  act    The  founda- 
tion for  such  action  would  be  the  Injury  and 
loss  the  party  himself  had  suffered,  and  the 
action  would  be  in  his  own  right.    This  is  the 
full  measure  of  the  right  which  under  simi- 
lar drcnmstances  would  belong  to  one  of  our 
own  citizens.    At  common  law  the  death  of  a 
human  being  could  not  be  complained  of  as 
an   injury  in  a  civil  court,  and,  therefore, 
could  not  be  made  the  ground  of  an  action 
for  damages.    While  the  statute  allows  such 
action  at  the  suit  of  husband,  widow,  chil- 
dren, or  parents,  the  action  Is  not  for  the 
enforcement  of  any  right  which  was  in  the 
party  killed,  but  for  a  wholly  distinct  cause 
not  atTecting  In  any  way  the  estate  or  rights 
of  such  party ;  It  Is  exclusively  for  such  dam- 
ages as  the  parties  plaintiff  in  the  action 
have  sustained  by  reason  of  the  death.     As 
was  said  In  Penna.  B.  B.  Co.  v.  Zebe,   33 
Fa.  318,  this  latter  Is  a  new  and  indq>endent 
right  given  by  iMsItlve  law — not  cast  upon 
the  parties  to  whom  the  statute  gives  It  by 
survivorship  as  for  Injury  done  the  decedent, 
but  Is  for  the  wrong  done  to  them  as  Indi- 
viduals.   The  measure  of  damages  allowed 
In  such  cases  is  but  another  expression  of  the 
same  truth.    The  damages  are  limited  to  the 
pecuniary  value  of  the  life  lost  to  those  who 
sne.  Indicating  clearly  that  the  rl^t  to  sue  Is 
not  as  though  it  came  by  succession  as  the 
right  to  recover  what  belonged  to  the  party 
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killed,  bnt  an  Independent  cause  of  action  for 
damages  sustained  by  tbose  wbo  are  allowed 
to  bring  the  action. 

What  we  have  said  sufficiently  Indicates  the 
difference  between  the  rights  of  the  plaintiff 
and  those  of  her  husband,  and  the  ground 
upon  which  the  distinction  Is  based.  -  The  In- 
Jury  for  which  plaintiff  sues  Is  her  own  pecu- 
liar injury  resulting  from  the  death  of  her 
husband,  and  not  for  Injuries  he  received.  A 
statute  right  is  given  our  citizens  In  such 
case,  bnt  plaintiff,  as  we  have  seen,  with  i«- 
spect  to  any  such  claim  Is  not  within  any 
treaty  privileges,  but  is  simply  an  alien. 
This  being  the  case  the  doctrine  of  Deni  ▼. 
Penna.  B.  B.  Co.,  181  Pa.  625,  87  Atl.  668, 
59  Am.  St  Bep.  876,  applies,  and  it  results 
that  the  nonsuit  was  properly  ordered. 

The  Judgment  la  affirmed. 


EXBNKB  v.  WEST  HOMESTEAD  BOB' 
OUGH. 

(Supreme  Oonrt  of  Pennsylvania.    Jan.  7, 1907.) 

1.  MURICIFAI.     CORPeBATION    —    CHANOK     Ot 

Stbekt  Grapb— Action  fob  Damaqks. 
A  petition,  onder  Act  May  24,  1878  (P. 
Lk  129),  stating  that  a  borongh  by  its  officen 
and  aeentB  excavated  in  a  street  on  which  peti- 
tioners proi>ert7  abutted  to  the  depth  of  aboat 
25  feet,  removing  the  support  of  the  lot,  and 
destroyed  the  fences  and  trees,  sufficiently  states 
a  change  of  grade,  and  it  is  nnnecessaiy  that 
it  should  also  state  that  the  change  was  with* 
out  the  consent  of  the  petitioner  or  failare  to 
agree  with  the  borough  on  the  compensation  to 
be  paid. 

2.  SAine— AssKSSUENT  of  Davaoks. 

In  a  proceeding  to  assess  damages  for  a 
change  of  grade,  insufficiency  of  the  btatement 
filed  is  immaterial,  as  the  case  may  be  tried 
without  a  statement 

3.  SaMK— LIABII.ITT  OF  BOBOUOH- 

Where  property  is  located  on  a  street  shown 
on  a  plan  of  a  townsUp,  and  thereafter  a  boi^ 
ough  IS  Incorporated,  and  the  street  l>ecomes  a 
street  of  the  borough,  and  over  such  street  there 
was  an  old  township  road  less  than  half  the 
width  of  the  street  on  ctiange  of  grade  between 
the  line  of  a  lot  and  the  old  township  road,  the 
'borough  is  liable  in  damages  to  abuttCag  owners. 
[EJd.  Note.— For  cases  in  point  see  Cent  Dig. 
▼ol.  Se,  Municipal  Corporations,  H  925-928.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny Gonnty. 

Action  by  Bosa  Klenke  against  the  West 
Homestead  Borough.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 

The  defendant  presented  the  following 
points:  "(1)  If  the  Jury  believe  that  the 
grade  of  the  old  township  road  has  not  been 
lowered  in  front  of  plaintiff's  property,  plain- 
tiff is  not  entitled  to  recover.  Answer:  Be- 
fused.  (2)  Under  the  pleadings  in  this  case, 
the  plaintiff  Is  not  entitied  to  recover.  An- 
swer: Befused.  (S)  Under  the  law  and  the 
evidence  in  this  case,  the  plaintiff  is  not 
entitled  to  recover.    Answer:  Befused." 

The  court  charged  In  part  as  follows: 
"While  that  was  a  township  no  one  bad  a 
light  to  change  the  grade  of  the  portion  of 


this  80-foot  street  between  the  township 
road  and  Mrs.  Klenke's  front  line  by  any 
proceeding  that  I  know  of,  except  the  town- 
ship might  possibly  get  the  road  widened 
In  some  way;  but,  unless  there  was  some 
new  proceeding  that  would  give  Mrs.  Klenke 
a  right  of  action,  no  one  could  interfere  with 
that  part  of  the  street  This  for  the  reason 
that  in  townships  when  a  plan  of  lots  is  laid 
out,  and  a  street  laid  out  on  it  that  is  simply 
for  the  benefit  of  all  the  people  in  that  plan 
of  lots.  Of  course,  it  may  be  used  In  such  a 
way  as  to  become  a  public  street  but  it  Is 
not  like  a  borough  street,  where  every  man 
knows  when  he  buys  a  piece  of  property  that 
the  borough  authorities  have  a  right  to 
change  the  grade,  and  are  liable  to  do  it 
So  that  when  Mrs.  Klenke  bought  here,  she 
bought  as  It  stood  then,  not  in  a  borough, 
bnt  in  a  township,  and  knowing  that  there 
was  liable  to  be  a  change  of  grade  in  the 
township  road,  the  33  feet,  but  none  in  the 
rest  of  the  street  In  other  words,  she  took 
her  risk  as  to  the  changes  in  the  township 
road.  But  as  to  the  change  on  the  other 
by  the  borough  from  the  old  township  road 
over  to  her  line,  under  the  evidence'  that  was 
Introduced  by  the  plaintiff,  if  you  believe  it — 
and  it  is  not  in  dispute  really,  the  evidence 
is  brought  from  the  borough  office  In  the 
form  of  ordinances — if  you  believe  that  and 
that  the  railroad  company  or  the  street  rail- 
way company,  or  the  borough  Itself,  did  this 
actual  digging  and  made  a  change  In  the 
natural  grade  which  existed,  in  pursuance  of 
an  ordinance  fixing  that  grade,  which  chan- 
ged it  from  the  natural  surface,  then  the 
plaintiff  would  be  entitled  to  recover." 

Verdict  and  Judgment  for  plaintiff  for 
11,770. 

Argued  before  MITCHELL,  0.  J.,  and 
PELL,  BROWN,  MESTREZAT,  BLKIN, 
and  8TEWABT,  JJ. 

Jolm  O.  Silvens,  for  appellant  John  F. 
Cox,  for  appellee. 

BRO'WN,  J.  'When  appellee  purchased  her 
property,  it  was  situated  in  Mifflin  township, 
Allegheny  county.  It  was  <mi  a  plan  of  lots 
according  to  which  there  was  a  street  In 
front  of  it  80  feet  wide,  known  as  Eighth 
avenue.  Over  a  portion  of  this  street  on 
the  north  side,  there  was  an  old  township 
road  38  feet  wide.  Appellee's  property  front- 
ed on  the  south  side  of  the  street  The  south 
line  of  the  township  road  was  about  41  feet 
from  the  north  line  of  the  property.  The 
borough  of  West  Homestead  was  incorporat- 
ed in  1900,  about  three  years  after  the  ap- 
pellee had  received  her  deed,  and  Eighth  ave- 
nue became  one  of  its  streets.  The  surface 
of  Eighth  avenue  sloped  down  towards  the 
north  from  the  front  of  appellee's  lot  nntll 
it  reached  the  old  township  road.  The  bo- 
rough of  West  Homestead,  by  ordinance,  fix- 
ed the  grade  of  Eighth  avenue  in  front  of 
appellee's  property,  and  In  October,  1902, 
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ezcavatloiw  were  made  along  It,  causing  the 
damages  tot  whlcb  this  action  was  bronght. 

One  of  the  contentions  of  the  appellant  is 
that  the  viewers  were  Improperly  appointed 
under  Act  May  24,  1878  (P.  L.  129),  because 
the  petition  for  their  apiralntment  fails  to 
allege  a  change  of  grade  by  the  borough  au- 
thorities. It  avers  that  the  borough  of  West 
Homestead,  by  Its  officers  and  agents,  en- 
tered upon  Blghth  avenue,  upon  which  the 
petitioner's  property  abuts,  and  excavated 
to  a  depth  of  about  20  to  25  feet,  removing 
the  support  to  the  lot  and  destroying  the 
fence,  shrubbery,  and  trees;  and  the  prayer 
is  tor  the  appointment  of  viewers  to  view 
the  premises  and  assess  damages  for  the 
"excavation  and  change  of  grade."  The  act 
provides  for  the  appointment  of  viewers 
whenever  the  proper  authorities  of  any  bor- 
ough, within  this  commonwealth,  have  chan- 
ged or  may  hereafter  "change  the  grade  or 
lines  of  any  street  or  alley,  or  In  any  way 
alter  or  enlarge  the  same,"  causing  damage 
to  the  owner  or  owners.  Under  the  words, 
"change  the  grade  or  lines  of  any  street  or 
alley,  or  In  any  way  alter  or  enlarge  the 
same,"  the  averments  of  the  petition  were 
sufficient  to  entitle  the  petitioner  to  the  ajh 
polntment  of  viewers. 

Another  objection  is  that  it  does  not  ap- 
pear on  the  face  of  the  petition  that  the 
change  of  grade  or  alteration  of  the  street 
was  without  the  consent  of  the  petitioner,  or 
that  the  borough  authorities  and  she  had 
failed  to  agree  upon  the  amount  of  proper 
compensation  to  be  paid.  In  Seaman  v.  Bor- 
ough of  Washington,  172  Pa.  467,  33  Atl.  759, 
we  said:  "The  presenting  of  a  claim  for 
damages  to  council  is  no  part  of  the  statu- 
tory requirement,  nor  is  an  unsuccessful  at- 
tempt to  agree  a  Jurisdictional  fact  essential 
to  recovery.  The  mere  absence  of  consent 
of  the  owner  to  the  change  is  of  itself  alone 
sufficient  to  enable  a  recovery,  so  also  Is  a 
mere  failure  to  agree."  Even  If  the  petitioner 
had  consented  to  the  change,  unless  such  con- 
sent amounted  to  an  express  release  of  dam- 
ages, she  Is  not  estopped  from  claiming  them. 
The  fact  that  she  presented  her  petition,  ask- 
ing for  the  appointment  of  viewers  to  assess 
the  damages,  Is  presumptive  evidence  that 
she  bad  not  released  them,  and  the  complaint 
that  she  makes  of  the  injury  to  her  prop- 
erty, caused  by  the  change  of  the  grade  in 
the  street,  Is  also  evidence,  In  the  first  In- 
stance, that  she  did  not  consent  to  It  While 
the  petition  might  have  followed  the  act  of 
1878  more  closely,  no  Jurisdictional  fact  that 
ought  to  appear  In  It  has  been  omitted  from 
It.  The  order  to  the  viewers  showed  that 
they  were  appointed  to  assess  any  damages 
the  petitioner  might  have  sustained  by  rea- 
son of  the  change  of  the  grade  of  Eighth  ave- 
nue, and  they  reported  that  the  damages  al- 
lowed had  been  caused  by  the  change  of  the 
grade  of  that  street  The  objections  to  the 
petition  are  extended  to  the  statement  that 
was  filed.    It  does  not  appear  that  any  form 


of  issue  was  directed  by  the  court  Upon  tbe 
filing  of  the  petition  by  the  appellee,  it  bad 
acquired  Jurisdiction  to  direct  the  ascertain- 
ment of  any  damages  she  might  have  sus- 
tained by  a  change  or  alteration  of  the  grade 
of  the  street  That  was  tbe  question  submit- 
ted to  the  Jury  under  correct  instructions, 
and  the  Judgment  on  their  verdict  is  not  to 
be  disturbed  because  the  statement  Is  alleged 
to  be  Insufficient  for  a  case  like  this  might 
have  been  tried  without  one.  Philadelphia. 
Oermantown  &  Norristovm  Railroad  Go.  v. 
Smlck,  2  Whart  273. 

The  natural  grade  of  Eighth  avenue  In 
front  of  appellee's  property,  between  it  and 
the  south  line  of  the  old  township  road,  was 
changed  by  the  borough  of  West  Homestead, 
and  the  street  between  these  points  -was  al- 
tered by  It  Immediately  in  front  of  the 
property  the  cut  made  Is,  according  to  the 
testimony,  from  15  to  18  feet  If  slie  has 
been  damaged  by  this  change  of  the  natural 
grade  of  the  street,  as  it  existed  at  tbe  time 
she  purchased  the  property  and  when  Eighth 
avenue  became  one  of  tbe  streets  of  tbe  bor- 
ough of  West  Homestead,  her  right  to  recov- 
er is  not  open  to  question.  Borough  of  New 
Brighton  v.  United  Presbyterian  Church,  96 
Pa.  331;  Borough  of  New  Brighton  ▼.  Peir- 
sol,  107  Pa.  280.  In  overruling  the  motion 
for  a  new  trial  the  court  below  correctly 
held  that  the  case  was  controlled  by  Harp 
V.  Clenolden  Borough,  28  Pa.  Super.  Ct.  116, 
and  the  cases  therein  dted. 

The  assignments  are  all  overruled,  and  the 
Judgment  is  affirmed. 


INDUSTRIAL  SAVINO  ft  LOAN  CO.  t. 

HARE  et  ox. 

(Supreme  Court  of  Pennsylvania.    Jan.  7,  1907.) 

1.  USUBT  —  Plbadiho  —  MOBTOASn  —  FOBE- 
OLOSUSB— Am  DAVIT  OF  Deterse. 

On  a  scire  facias  on  a  mortgage  securing 
tbe  balance  of  tbe  price  of  land,  an  affidavit  of 
defense,  averring  that  the  amount  of  the  mort- 
gage indnded  both  purchase  money  and  interest 
for  16  years,  without  showing  what  part  of 
the  amount  was  purchase  money  and  what  in- 
terest, and  not  disclosing  the  rate  of  interest 
was  insufficient. 

2.  Vendor  and  Purchasek— Cortbact  vob 

SaIJ!  —  CoNSTBUCnOH   —  ANTIOIPATlOlf  OF 

Payment. 

A  contract  to  buy  land  provided  for  a 
mortgage  to  secure  the  purchase  money,  with 
the  right  of  anticipating  the  payment  and  a 
discount  of  1  per  cent,  per  nrnmm  to  the  mort- 
gagor on  such  payment.  Beld,  to  contemplate 
an  allowance  for  a  voluntary  anticipatim  of 
the  payment  and  not  when  tbe  balance  be- 
comes due  and  payment  Is  enforced  by  reason 
of  the  default  under  the  terms  of  the  mortgage. 

3.  UsuBY— Who  Mat  Ci.aim. 

Where  a  person  contracts  to  give  a  mort- 
gage for  the  price  of  land,  and  usurious  in- 
terest is  Included  in  the  principal  of  the  mort- 
gage, and  the  contract  is  assigned  to  another 
who  executes  the  mortgage  as  provided  for  in 
the  contract  be  cannot  set  up  a  defense  of 
usury. 

[Ed.  Note.— For  cases  in  point  see  Gent.  Dig. 
vol.  47,  Usury.  S{  162,  880-383.] 
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Appeal  from  Oonrt  of  Common  Pleas,  Al- 
legheny Ooonty. 

Action  by  tbe  Industrial  Saving  &  Loan 
Company  against  Samnel  W.  Hare  and  Han- 
nah J.  Hare.  From  a  Judgment  making  ab- 
solute mle  for  judgment  for  want  of  a  snffl- 
clent  afBdavlt  of  defense,  defendants  ap- 
peal.   AfBrmed. 

Argued  before  MITGHBLL,  a  J.,  and 
FELL,  BROWN.  MESTRESSAT,  BLKIN, 
and  STEWART,  JJ. 

W.  H.  Lemon,  for  appellants.  Richard 
A.  Kennedy '  and  Nelson  McVlcar,  for  ap- 
pellee 

MBSTRBZAT,  J.  By  an  article  of  agree- 
ment dated  March  10, 1887,  the  plaintitf  com- 
pany sold  to  one  Amos  Steck  two  lots  of 
gronnd  in  the  city  of  Pittsburg  on  wblcb  was 
erected  a  brick  building.  The  consideration 
named  in  tbe  agreement  was  $7,500,  payable 
in  monthly  installments  of  $26  each,  begin- 
ning on  April  1,  1897.  Upon  the  payment  of 
$750,  a  deed  was  to  be  executed  and  delivered, 
and  the  balance  of  tbe  purchase  money  was 
to  be  secured  by  a  mortgage  on  the  premises, 
containing  tbe  same  terms  of  payment  as 
stipulated  in  tbe  agreement,  and  with  the 
privilege  of  anticipating  the  payment  at  any 
time  of  tbe  amount  remaining  due  the 
mortgagee,  with  an  allowance  to  tbe  mort- 
gagor, of  1  per  cent  per  annum  discount 
on  the  amount  paid.  Tbe  agreement  pro- 
vides that  tbe  mortgage  sball  contain  a  de- 
fault clause  making  tbe  balance  of  the  debt 
and  Interest  due  and  payable  on  failure  to 
pay  any  sum  of  principal  or  interest  for  60 
days  after  tbe  same  becomes  due  and  pay- 
able, and  authorizing  any  attorney  of  any 
court  of  record  In  Pennsylvania  to  appear 
for  the  mortgagor  and  confess  judgment 
against  him  for  the  wbole  principal  sum  and 
Interest  remaining  unpaid,  with  an  attorney's 
commission  of  5  per  cent.  On  December  6, 
1896,  Steck  assigned  and  transferred  his  In- 
terest in  tbe  contract  to  Samuel  W.  Hare, 
and  the  savings  and  loan  company,  by  deed 
dated  December  27,  1900,  conveyed  the  prop- 
erty to  Hare  and  his  wife,  who  executed  and 
delivered  to  the  grantor  their  bond  and  mort- 
gage to  secure  the  payment  of  $6,375,  the 
balance  of  the  unpaid  purchase  money,  in 
monthly  Installments  of  $25  each,  commen- 
cing on  February  1, 1901.  The  mortgage  con- 
tained the  default  danse  stipulated  for  In  the 
agreement  The  mortgagors  continued  to 
make  tbe  monthly  payments  up  to  and  in- 
cluding September,  1904,  but  thereafter  de- 
faulted. On  May  16,  1905,  a  scire  facias  was 
issued  on  the  mortgage,  and  on  November 
18,  1906,  judgment  was  entered  for  want  of 
a  sufficient  affidavit  of  defense  for  $5,543.66, 
Of  this  sum  $5,270  was  the  balance  of  tbe 
debt  <ii>d  the  residue  was  the  monthly  in- 
Btallments  accruing  since  September  1,  1904, 
with  interest  tbareon,  and  an  attorney's 
commission  of  5  per  cent 

In  their  affidavit  of  defense  filed  Jnne  10, 


1905,  the  defendants  alleged  that  $7,500,  men- 
tioned as  tbe  consideration  in  the  agreement 
was  not  the  true  purchase  money  or  value 
of  the  property,  but  that  it  Included  both 
purchase  money  and  interest  thereon,  cover- 
ing a  period  of  16  years,  the  rate  of  in- 
terest being  unknown  to  them;  that  defend- 
ants offered  to  pay  the  plaintiff  association 
the  balance  due  on  the  mortgage,  provided 
they  were  allowed  a  proper  discount  on  ac- 
count of  the  mortgage  having  included  ac- 
cumulated interest  and  on  account  of  tbe 
legal  discount  the  defendants  were  entitled 
to;  that  the  true  balance  due  on  the  mort- 
gage does  not  exceed  $2,685;  and  that  the  col- 
lection of  .a  larger  sum  would  be  illegal  and 
usurious.  Tbe  defendants  further  claim.  In 
their  affidavit  of  defense,  that  by  the  terms 
of  the  mortgage,  they  were  entitled  to  a  dis- 
count of  1  per  cent  per  annum  for  prepay- 
ment amounting  to  about  $500,  which 
the  plaintiff  refused  to  allow.  After  the 
plaintiff  had  moved  tbe  court  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense, 
the  defendants  were  permitted,  on  September 
21,  1005,  to  file  a  supplemental  affidavit  of 
defense,  In  which  they  aver,  inter  alia,  as 
follows:  "That  on  or  about  March  10,  1897, 
at  which  time  Amos  Steck  entered  into  his 
aforesaid  contract  with  the  Industrial  Sav- 
ings &  Loan  Company,  tbe  mortgaged  prem- 
ises were  worth  somewhere  between  $5,000 
and  $6,000,  and  not  over  the  sum  of  $6,000, 
as  the  house  cost  at  that  time  about  $4,000, 
and  tbe  value  of  the  lots  did  not  exceed  $40 
per  foot  front  Arid  that  the  said  purchase 
money  of  $7,500  agreed  upon  Included  In- 
terest at  a  rate  unknown  to  your  affiant  but 
not  less  than  6  per  cent" 

The  original  affidavit  of  defense  is  entirely 
too  vague,  uncertain,  and  indefinite  to  pre- 
vent judgment  It  does  not  disclose  what 
part  of  the  $7,500  was  tbe  purchase  price  of 
the  real  estate,  and  what  part  of  that  sum 
was  interest  nor  what  the  rate  of  interest 
was,  BO  that  the  court  could  determine 
whether  the  contract  was  usurious,  or.  If 
Judgment  was  entered  against  defendants, 
It  would  contain  any  unearned  interest  as 
alleged.  These  facts  are  certainly  within  the 
knowledge  of  Mr.  Steck,  the  defendant's  as- 
signor, and  tbe  affiant  does  not  aver  Mr. 
Steck's  Ignorance  of  them,  nor  his  refusal 
to  furnish  them  to  the  defendanta  In  tbe 
absence  of  such  facts,  averred  In  tbe  affi- 
davit, the  court  cannot  determine  the  legality 
of  tbe  contract  and-  it  is  not  sufficient  for  the 
affiant  to  aver  Its  Illegality  without  setting  out 
facts  which  warrant  the  conclusion.  It  was 
doubtless  with  the  view  of  giving  the  de- 
fendants an  opportunity  to  comply  with  this 
established  rule  governing  affidavits  of  de- 
fense that  the  court  granted  leave  to  file  a 
supplemental  affidavit  It  la  almost  as  bar- 
ren of  the  necessary  facts  as  tbe  original 
affidavit  and  hence  Is  entirely  insufficient 
to  justify  the  court  in  sending  the  case  to 
a  Jury.    When,  however,  the  supplemental 
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affidaTit  Is  examined.  It  clearly  appears  that 
the  judgment  la  not  tainted  with  naury,  but 
is  really  for  a  leas  sum  than  If  the  considera- 
tion named  in  the  agreement  of  the  parties 
had  been  for  the  value  of  the  real  estate 
■wlttx  legal  Interest  from  the  date  of  sale. 
The  supplemental  affidayit  fixes  the  value  of 
the  real  estate  at  from  $5,000  to  $0,000.  As 
the  affidavit  must  be  taken  most  strongly 
against  the  defendants  who  made  it,  we 
must  assume  that  the  value  of  the  property 
was  at  least  $6,000  at  the  time  the  plaintiff 
company  sold  it  to  Steck  in  March,  1887.  If 
that  sum  bad  been  named  in  the  agreement 
as  the  consideration  for  the  real  estate  sold, 
there  would  have  been  due  the  plaintiff  on 
May  16,  1906,  when  this  scire  facias  was  is- 
sued on  the  mortgage,  the  debt  with  legal 
interest  for  more  than  eight  years,  amount- 
ing in  all  to  at  least  $8,920.  Bedudng  this 
snm  by  the  amount  of  the  installments  paid 
by  the  defendants  and  their  assignor,  to 
wit,  $2,230,  there  would  yet  remain  due, 
when  the  writ  issued,  the  sum  of  $6,690, 
which  is  largely  in  excess  of  what  the  plain- 
tiff Is  now  claiming  on  the  mortgage. 

Again,  if  we  assume  that  the  $7,600  was 
debt  and  interest,  as  alleged  in  the  original 
affidavit  of  defense,  there  is  no  ground  for  the 
assumption  that  the  sum  contains  usurious 
interest.  The  defendants  have,  as  we  have 
seen,  fixed  the  value  of  the  property  at  $6,000 
when  it  was  purchased  in  1887.  This  leaves 
as  interest  $1,S00  of  the  $7,600  named  in  the 
contract  as  the  consideration  for  the  prem- 
ises. The  defendants  and  their  assignor  had 
had  possession  of  the  property  for  more  than 
eight  years  when  the  scire  facias  was  issued, 
and  hence,  conceding  $1,600  of  the  sum 
named  as  the  selling  price  to  be  Interest,  the 
rate  was  less  than  4  per  cent,  for  the  time 
the  purchaser  and  his  assignees  held  the 
property.  This  Is  a  complete  refutation  of 
the  allegation  In  the  original  affidavit  of  de- 
fense that  the  mortgage  includes  the  selling 
price  and  16  years'  Interest,  if  we  assume 
that  the  selling  price  was  the  value  of  the 
property  fixed  by  the  defendant,  and  the  in- 
terest was  at  the  legal  rate  of  6  per  ceat, 
In  the  absence  of  any  positive  and  direct 
averment  to  the  contrary  in  the  affidavit  of 
defense,  we  must  asstune  that  the  selling 
price  was  the  value  of  the  property. 

We  think  that  neither  the  original  nor  the 
supplemental  affidavit  of  Aetenae  contains 
any  sufficient  averment  of  facts  which  show 
that  the  sum  claimed  by  the  plaintiff  is  taint- 
ed with  usury  or  contains  any  nneamed  in- 
terest. 

The  defendant  was  not  entitled  to  an  al- 
lowance of  1  per  cent  per  annum  on  the 
balance  due  at  the  issuing  of  the  writ  This 
provision  of  the  contract  was  clearly  intend- 
ed to  be  an  allowance  for  a  voluntary  antici- 
pation of  any  installments  of  the  principal, 
and  not  when,  as  here,  the  balance  became 
due  and  payment  was  enforced  by  reason  of 


a  default  under  the  terms  of  the  contract  and 
mortgage. 

But,  aside  from  the  above  reasons  for  hold- 
ing that   the   affidavit  of  defense    does    no: 
present  any  sufficient  grounds  why  tbe  plain- 
tiff should  not  have  Judgment  for  the  atuuunt 
of  bis  claim,  there  is  another  and  unanswer- 
able reason  why  the  affidavit  sets  ap  no  de- 
fense which  will  avail  the  defendant  ag-ainst 
the  sdre  facias  issued  on  the  mortgage.     The 
plaintiff  company  sold   the   real    estate    hi 
question  to  Mr.  Steck  by  a  contract  In  writ- 
ing, and  Steck  sold  and  assigned  his  Interest 
in  the  contract  to  the  defendants.     Tlie  latter 
were  not  parties  to  the  agreement  l>etweai 
the  plaintiff  and  Steck,  and  hence   are  not 
Interested  In  the  consideration  tliat   passed 
between  those  parties  for  the  real  estate.     It 
is  true  the  defendants  have  assumed  to  i>aor 
part  of  that  consideration  to  the  plaintiff 
company,  instead  of  paying  it  to  Mr.  Stedb: 
but  that  does  not  make  them  parties  to  tlie 
original  contract,  nor  interested  in  the  legal- 
ity of  its  consideration  more  than  any  other 
strangers.    The  money  they  agreed  to  pay 
the  plaintiff  Is  part  of  the  consideration  tbey 
agreed  to  pay  Steck  for  his  Interest  In  the 
contract    It  Is  not  alleged,  and  If  It  were, 
it  could  not  be  set  up  as  a  defense  In  this  ac- 
tion, that  the  consideration  passing  ftx>m  the 
defendants  to  Steck  is  tainted  with   nsnry. 
but  the  averment  is  that  the  consideration 
agreed  to  be  paid  by  Steck  to  the  plaintiff  is 
usurious.    With    that    the   defendants    can 
have  no  concern,  because,  if  true,  they  are  not 
affected  by  it    This  Is  not  a  suit  on   the 
contract  between  Ste(^  and  the  plaintiff  com- 
pany, but  on  the  mortgage  given  to  the  plain- 
tiff, by  the  defendants  to  secure  the  payment 
of  money  which  the  defendant  agreed  with 
Steck  to  pay  the  plaintiff  as  part  of   the 
consideration   which    the   defendants    owed 
Steck.    It  Is  therefore  clear  that  the  defend- 
ants are  strangers  to  the  contract  between 
the  plaintiff  company  and  Ste<^  and  hence 
have  no  right  to  interpose  as  a  defense  In 
this  action  any  usurious  taint  that  might 
exist  in  the  consideration  which  Steck  agreed 
to  pay  the  plaintiff  for  the  land  in  question. 

It  is  well  settled  in  this  state  that  In  the 
absence  of  fraud,  the  defense  of  nsuiy   is 
personal  to   the   debtor   or   his  privies    In 
blood  or  estate,  and,  if  they  do  not  choose  to 
make  it  no  other  person  can.    'rTbose  who 
allege  liiat  usury  is  a  fraud  upon  them," 
says  Sterrett,  J.,  In  Stayton  v.  Riddle^  114 
Pa.  464,  7  Atl.  72,  "must  do  more  than  show 
the  payment  of  Interest  in  excess  of  the  legal 
rate.    That  Is  a  matter  of  which  the  debtor 
alone  can  complain."    In  Bonnell's  Appeal, 
4  Sadler,  7,  11  Atl.  211,  this  court  speaking 
by  Green,  J.,  said:    "In  the  present  state  of 
the  law,  that  defense  [usury]  is  personal,  and, 
If  the  debtor  does  not  choose  to  make  It  one 
who  Is  a  stranger  to,  the  contract  cannot'' 
And  it  has  been  held  by  this  conrt  that 
where  a  party  gives  an  obligation  In  payment 
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of  usTiry  agreed  to  be  paid  by  another,  he 
cannot  defend  on  the  ground  of  usury. 
Giump  y.  Hamaker,  4  Walk.  167. 

The  assignments  of  error  are  overruled, 
and  the  judgm«it  Is  affirmed. 


BATH  DEPOSIT  &  TRUST  00.  OP 
PITTSBURG  V.  BOLLINGER. 

<Siiprenie  Court  of  Pennsylvania.    Jan.  7,  1907.) 

I>EED»— CUjPAcrrT  OF  Gbartob. 

On  a  bill  filed  by  the  guardian  of  one 
found  incompetent  under  Act  June  25,  1895 
(P.  L.  800),  it  was  found  that  prior  to  the 
appointment  of  the  guardian  the  incompetent 
had  executed  a  deed  to  defendant  and  had  given 
blm  money.  The  court  found  that  the  grantor 
^aa  incompetent  at  the  time  and  exceptions 
^rere  filed  by  defendant.  Before  they  were 
disposed  of  the  trial  judge  left  the  bench,  and 
his  successor  found  as  a  fact  that  the  grantor 
'vras  mentally  competent,  and  sustained  the  ex- 
ception. Held,  on  conflicting  evidence  by  an 
equally  divided  court,  that  the  decree  should  be 
affirmed. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  of  the  Safe  Deposit  ft  Trust  Company 
of  Pittsburg  against  Elizabeth  HoUinger. 
From  a  decree  dismissing  the  appeal,  plaln- 
tur  appeals.    Affirmed. 

The  case  was  orglnally  tried  before  Rod- 
gers,  X,  who  found  that  by  proceedings  insti- 
tuted under  the  act  of  June  2S,  1895  (P.  L. 
SOO),  Francis  Xavier  HolUnger  was  declared 
on  September  30,  1904,  unable  to  take  care 
of  his  property  by  reason  of  weakness  of 
mind.  He  also  found  that  on  May  17,  1904, 
HoUinger  gave  to  defendant  $1,000  without 
any  consideration  therefor,  and  that  on  Au- 
gust 6,  1904,  he  executed  and  delivered  to 
defendant  a  deed  for  certain  real  estate.  He 
also  found  that  at  the  time  of  these  gifts 
HoUinger  was  affected  with  senile  dementia, 
and  incapable  of  making  a  gift  or  executing  a 
deed.  Exceptions  to  the  adjudication  were 
filed,  but  before  they  were  heard  Judge  Rod- 
gers  left  the  bench.  Young,  J.,  was  appointed 
in  his  place,  who  sustained  the  exceptions  and 
found  the  tacts  to  the  contrary. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MESTREZAT,  BLKIN,  and 
STEWART,  JJ. 

Charles  W.  Jones  and  Robert  T.  Relneman, 
for  appellant  Meredith  R.  Marshall  and 
Tbos.  M.  ft  Rody  P.  Marshall,  for  appellee. 

PER  CURIAM.  The  Judges  who  heard  this 
case  being  equally  divided  in  opinion,  the 
decree  Is  a£Brmed. 


EMMEL  T.  PITTSBURG  RT8.  CO. 

(Sapreme  Court  of  Pennsylvania.    Jan.  7,  1907.) 

Stbcet  Railboads — Collision  with  Waoon. 
In  an  action  for  injuries  to  plaintiff  by  col- 
lision between  a  wagon  in  which  he  was  riddng 


and  a  street  car  at  a  crossing,  the  question 
of  defendant's  negligence  was  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Ctot.  VSg, 
vol.  44.  Street  RaUroads,  IS  256-257.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny  County. 

Action  by  Charles  0.  Bmmel  against  the 
Pittsburg  Railways  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

At  the  trial  It  appeared  that.  In  the  even- 
ing of  March  26, 1904,  plaintiff  while  driving 
a  wagon  along  IsabeUa  street,  in  the  city 
of  Allegheny,  approached  Anderson  street. 
The  defendant  operated  on  Anderson  street  a 
double-track  street  railway.  Plaintiff  testi- 
fied that,  on  coming  to  the  Anderson  street 
crossing,  be  stopped  and  waited  for  several 
minutes.  He  started  to  cross,  when  two 
cars  were  approaching  the  crossing  in  oppo- 
site directions,  each  about  300  feet  distant 
One  of  these  cars  struck  his  wagon,  and  he 
was  thrown  out  and  injured.  The  conflict 
of  testimony  as  to  the  speed  of  the  cars  is 
stated  in  the  opinion  of  the  Supreme  Court. 
Verdict  and  Judgment  for  plaintiff  for  |l,eoa 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  BLKIN,  and 
STEWART,  JJ. 

Clarence  Burleigh,  James  0.  Gray,  and 
William  A.  Ghallener,  for  appellant  Mere- 
dith R.  Marshall  and  Thos.  M.  ft  Body  P. 
Marshall,  for  appellee. 

STEWART,  J.  The  negligence  here  com- 
plained of  was  the  alleged  excessive  and 
dangerous  rate  of  speed  at  Which  the  car 
that  collided  with  the  wagon  plaintiff  vraa 
driving  was  being  run.  Without  any  way 
of  determining  by  accurate  measurement  of 
time  and  distance  what  the  rate  of  speed 
was,  the  evidence  with  respect  to  it  rested 
on  the  observation  of  bystanders  who  saw 
the  car  approach.  It  is  quite  clear  that  the 
car  which  caused  the  accident  was  the  one 
going  toward  Pittsburg.  It  was  the  first 
to  reach  the  point  on  Isabella  street  where 
plaintiff  attempted  to  cross  over.  When 
plaintiff  first  saw  this  car,  before  be  attempt- 
ed the  crossing,  it  was,  he  says,  "a  good  dis- 
tance on  the  other  side  of  Robinson  street" 
while  the  car  coming  from  the  opposite 
direction  "was  about  800  feet  up  on  the 
bridge."  The  shorter  distance  was  In  favor 
of  the  car  that  collided,  but  the  difference 
could  at  best  be  only  a  few  feet — say,  twice 
the  length  of  an  ordinary  car.  Appellant's 
argument  proceeds  on  the  assumption  that  It 
appears  from  the  evidence  of  plaintiff  s  wit- 
nesses that  the  car  coming  from  Pittsburg 
was  moving  at  a  slow  and  safe  rate  of  speed, 
and  It  Is  argued  that,  since  both  cars,  at  the 
point  of  time  when  plaintiff  started  to  cross 
the  tracks,  were  about  equidistant  from  the 
point  of  accident  and  arrived  there  at  al- 
most the  same  moment,  their  rate  of  speed 
must  have  been  the  same.  We  fail  to  find 
warrant  for  this  assumption.    But  two  of 
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plaintiff's  wltnesBea  testify  to  the  rate  of 
speed  of  the  car  ivblcb  caused  the  accident 
One  of  these,  who  testified  to  an  experience 
that  should  have  qualified  htm  to  speak  on 
such  matters  with  a  greater  degree  of  accura- 
cy than  the  ordinary  witness,  says  that  he  ob- 
serred  this  car  from  the  time  It  appeared 
at  Robinson  street;  that  It  was  moving  at 
the  rate  of  26  or  27  miles  an  hour,  until 
within  10  or  12  feet  of  the  place  of  the 
accident,  when  attempt  was  made  to  stop  It 
The  other,  admittedly  without  experience, 
testified  that  in  his  Judgment  the  speed  was 
10  or  15  miles  an  hour.  EJach  of  these  wit- 
nesses, and  a  third,  testified  with  reference 
to  the  rate  of  speed  of  the  other  car.  The 
first  was  asked  as  to  Its  speed  when  plain- 
tiff's wagon  was  knocked  against  it  by  the 
other  car,  and  replied  that  it  was  moving 
very  slowly.  The  second  said  that  It  was 
moving  at  about  half  the  speed  of  the  other 
car;  that  "the  motorman.  In  coming  down 
that  steep  grade,  couldn't  slacken  up  quite 
enough."  The  third  says,  speaking  of  the 
motorman  in  charge:  "The  man  tried  to 
stop.  He  was  moving  very  slowly."  This 
evidence,  relating,  as  It  does,  to  the  speed 
of  this  car  at  a  time  when  the  collision  of 
the  other  car  with  plaintiff's  wagon,  if  not 
Inevitable,  must  have  seemed  at  least  likely 
to  happen,  and  when  the  motorman  in  charge 
was  evidently  endeavoring  to  control  his  car 
so  as  not  to  be  Involved  In  it  furnishes  no 
support  for  appellant's  contention.  For  all 
that  appears  from  it  the  speed  of  the  car 
up  to  that  point  may  have  been  fully  equal 
to  the  speed  of  the  other  car.  What  that 
speed  was,  and  whether  it  was  negligence  to 
maintain  it  under  the  circumstances  of  the 
case,  was  a  question  for  the  Jury.  Whether 
plaintiff  was  negligent  in  attempting  to 
cross  the  tracks  with  approaching  cars  each 
about  300  feet  distant,  was  also  a  question 
for  the  Jury.  Both  Issues  were  found  for 
the  plaintiff,  under  very  full  and  careful  in- 
structions as  to  the  law.  The  assignments 
of  error  relate  to  the  refusal  of  the  court 
to  direct  a  nonsuit  They  are  overruled. 
Judgment  affirmed. 


MBANOR  et  al.  v.  GOLDSMITH  et  al. 
(Supreme  Oonrt  of  Pennsylvania.    Jan.  7,  1907.) 

1.  Municipal    Cobpobatiohb— Impkovements 

— LlKR — Liini  BSTATB. 

If  a  life  tenant  falls  to  lay  a  sidewalk  in 
front  of  his  lot  In  a  borough,  and  the  borough 
makes  the  improvement  and  files  a  lien  therefor, 
the  lien  binds  the  life  estate  only;  the  life 
tenant  being  an  owner  within  the  meaning  of 
the  general  borough  act  of  April  3,  1851  (P. 
L.  320). 

2.  Same— Entobcement— Demand. 

A  lien  for  paving  a  sidewalk  cannot  be 
enforced  In  favor  of  a  borough  unless  there  has 
been  a  previous  demand  on  the  owner  to  do  the 
paving,  and  a  refusal. 

3.  Same  —  Notice  —  Juogmeht  —  Collatebai. 
Attack. 

Where  no  notice  to  pave  a  sidewalk  was 
served  on  the  remainderman,  and  he  was  not 


served  with  the  sdre  facias  Issued  on  tbe  lien 
in  favor  of  the  borough  for  such  pavement  tii* 
remainderman  can  attack  the  judgment  on  tin 
lien  collaterally  in  ejectment  by  him  against 
purchasers  at  a  sale  under  the  judgment. 

Appeal  from  Conrt  of  Common  Plena,  Al- 
legheny County. 

Action  by  S.  J.  Meanor  and  others  against 
Mary  A.  Goldsmith  and  Mary  Meyers.  Judg- 
ment for  defendants,  and  platntUEs  appeal. 
Reversed. 

Argued  before  MITCHELL,  O.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  BLKIN.  and 
STEWART,  JJ. 

John  A.  Metz  and  Ernest  C  Irwin,  for  ap- 
pellants. Nelson  McVicar  and  Rlcbard  A. 
Kennedy,  for  appellees. 

MESTREZAT,  J.  This  la  an  action  of 
ejectment  to  recover  possession  of  a  lot  of 
groimd  In  the  borough  of  Taroitam,  In  Alle- 
gheny county. 

Ann  Meanor  died  in  August  1870,  seised 
and  possessed  of  the  property  tn  controver- 
sy, and  leaving  to  survive  her  as  her  heirs 
at  law  the  plaintiffs  in  this  case  and  a  hus- 
band, Samuel  Meanor,  since  dead.    On  a  Jadg- 
ment  obtained  against  Samuel  Meanor,   his 
life  estate  In  the  property  was  sold  and  con- 
veyed by  the  sheriff  to  James  Kennedy,  who 
thus  became  tenant  pur  autre  vie  of  the  prem- 
ises.    During  the  toiancy  of  Kennedy,   the 
borough  of  Tarentum  laid  a  pavement  on 
the  footwalk  in  front  of  the  premises.     To 
collect  the  expenses  thus  Incurred,  the  bor- 
ough filed  a  lien  In  the  common  pleas  of 
Allegheny  county  on  January  12, 1900,  against 
the  lot  of  ground  for  which  this  action  was 
brought    The  lien  set  forth  a  description  of 
the  lot  and  the  amount  of  the  claim   and 
penalty,  $42.19,  "the  sum  aforesaid  being  a 
debt  due  the  borough  of  Tarentum  by  James 
Kennedy,  Sr.,  Samuel  Meanor,  Ann  Meanor's 
heirs,  and  others  unknown,  owners  and  re- 
puted owners,  for  work  done  and  material 
furnished    (with  twraity  per  cent  advance 
thereon)  within  thirty  days  last  past  In  and 
about  the  construction,  grading,  paving,  curb- 
ing and  guttering  of  a  certain  side  or  foot- 
walk  along  said  described  property    •     •    • 
said  work  having  been  done  and  material 
furnished  by  said  borough  upon  the  failure 
of  said  James  Kennedy  et  al.  to  do  the  same, 
and  after  due  and  regular  notice  to  them 
BO  to  do,  as  provided  in  the  borough  ordi- 
nance  of  February   25,    1898,    •    •     •     the 
said  James  Kennedy  and  others  as  aforesaid 
being  the  actual  or  routed  owner  and  Isaac 
Johns  being  the  occupier  of  said  premises." 
A  scire  facias  was  Issued  on  the  lien  Jan- 
uary 12,  1900,  to  which  the  sheriff  returned 
that  he  had  served  James  Kennedy,  Sr.,  and 
John  B.  Meanor  and  Isaac  Jotms  by  leaving 
a  copy  of  the  writ  at  their  respective  resi- 
dences, and  nihil  babet  as  to  Samuel  Meanor 
and  other  defendants.    An  alias  scire  facias 
was  issued,  to  which  the  sheriff  returned  tbat 
he  had  served  the  writ  on*  John  Meanor  and 
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James  Kennedy,  Sr.,  by  leaving  a  copy  at 
-tlielr  respective  residences,  and  on  Isaac 
Johns,  occupier  of  the  premises  described  In 
-tlie  writ,  in  the  same  manner,  and  by  affix- 
iTig  a  copy  of  the  writ  upon  the  door  of  the 
premises;  and  that  he  bad  served  the  writ 
upon  Samuel  Meanor,  Ann  Meanor's  heirs 
«Lnd  others  unknown,  owners  or  reputed  own- 
<?rs,  by  publication.  Judgment  was  entered 
**agalnst  the  defendants"  in  default  of  appear- 
ance and  affidavit  of  defense,  sec.  reg.  on 
.April  19,  1900,  a  levari  facias  was  issued 
tbereon,  and  the  property  was  sold  by  the 
sheriff  for  $100  to  James  M.  Smith,  who  con- 
veyed It  to  Mary  A.  Goldsmith,  one  of  thti 
present  defendants.  This  Is  a  suit  by  the  re- 
maindermen, who  are  the  heirs  of  Ann  Mean- 
or, deceased  to  recover  tbe  premises  sold 
<ind  conveyed  under  tbe  proceedings  on  the 
lien  filed  by  the  borough.  Tbe  plaintiffs' con- 
tention Is  that  the  claim  for  constmcting  tbe 
(lavement  on  the  footwalk  is  a  personal  debt 
of  tbe  life  tenant,  that  the  lloi  filed  against 
tbe  premises  was  to  enforce  payment  of  that 
-debt,  and  was  not  a  proceeding  strictly  In 
rem,  binding  tbe  interests  of  the  remainder- 
men In  tbe  property,  and  hence  the  lien  bound 
only  tbe  life  interest  of  Samuel  Meanor,  and 
tbe  sale  on  tbe  judgment  recovered  on  the 
lien  sold  only  the  estate  of  tbe  life  tenant 
in  the  premises.  Tbe  life  tenant  having  died, 
It  is  claimed  that  the  remaindermen,  tbe 
plaintiffs,  are  entitled  to  tbe  possession  of  the 
lot.  Tbe  defendants  contend  that  under  tbe 
general  borough  act  of  April  3,  18S1  (P.  L. 
320),  tbe  remaindermen,  as  well  as  tbe  life 
tenants,  were  required  to  construct  tbe  pave- 
ment In  front  of  tbe  property ;  that  the  Hen 
filed  by  tbe  borough  was  a  proceeding  In  rem 
and  bound  all  tbe  estates  or  Interests  in  tbe 
property ;  that  a  sale  on  the  scire  facias  Is- 
sued on  tbe  Judgment  obtained  on  tbe  Men 
conveyed  all  Interests  in  the  property  to  tbe 
purchaser;  and  that  tbe  Judgment  cannot  be 
attacked  collaterally  in  this  action.  Tbe  court 
below,  being  of  opinion  "that  tbe  record 
eeems  to  show  title  in  the  defendant,"  direct- 
ed a  verdict  for  the  defendants  upon  which 
Judgment  was  entered.  Tbe  plaintiffs  have 
taken  this  appeal. 

The  proceedings  in  this  case  resulting  in  a 
Judgment  and  sale  of  tbe  premises  were  taken 
nnder  the  general  borough  act  of  April  3, 
1851  (P.  L.  320;  1  Stewart's  Purd.  Dig.  494). 
Section  2  of  the  act  provides.  Inter  alia,  that 
every  borough  shall  have  power  "to  require 
and  direct  the  grading,  curbing,  paving  and 
guttering  of  tbe  side  or  footwalks  by  the  own- 
er or  owners  of  the  lots  of  ground  respective- 
ly fronting  thereon,  In  accordance  with  the 
general  regulations  prescribed ;  [and]  to  cause 
tbe  same  to  be  done  on  failure  of  tbe  owners 
thereof,  within  tbe  time  prescribed  by  tbe 
general  regulations,  and  to  collect  tbe  cost  of 
tbe  work  and  materials,  with  twenty  per 
centum  advanced  tbereon  from  said  owners, 
as  claims  are  by  law  recoverable  under  the 
prorisiona  of  tbe  law  relative  to  mechanics' 


liens;  and  *  *  *  tbe  name  or  names  of 
tbe  actual  or  reputed  owner  or  owners  as  also 
of  tbe  occupier  or  occupiers  of  tbe  premises 
for  tbe  time  being,  shall  be  set  forth  In  a 
statement  to  be  filed  within  thirty  days  after 
such  expense  shall  have  been  Incurred." 
There  can  be  no  question  of  the  authority  of 
the  borough  under  tbe  act  of  1S51  to  pave  a 
sidewalk  on  failure  of  the  owner  of  the  prem- 
ises to  do  so,  and  collect  the  expense  from 
him  in  tbe  manner  directed  by  tbe  statute.  Tbe 
language  of  tbe  act  is  that  the  borough  may 
require  the  paving  of  the  sidewalk  "by  the 
owner  or  owners  of  the  lots  of  ground  re- 
spectively fronting  tbereon,"  and  "cause  the 
same  to  be  done  on  fallnre  of  tbe  owners 
thereof  *  •  *  and  collect  the  cost  of 
work  and  materials  *  *  *  from  said  own- 
ers." We  have  held  that  tbe  duty  of  laying 
a  pavement  on  a.  sidewalk  U  Imposed  direct- 
ly on  tbe  property  owner,  that  an  ordinance 
requiring  the  owner  to  lay  such  pavement 
is  a  police  regulation,  and  that  the  amount 
expended  In  enforcing  the  ordinance  is  not  a 
tax  or  a  municipal  assessment  in  tbe  nature 
of  a  tax.  Wllklnsburg  Borough  v.  Home  for 
Aged  Women,  131  Pa.  109,  18  Atl.  937,  6  L. 
R.  A.  631;  Mt.  Pleasant  Boro.  v.  B.  &  O. 
R.  R.  Ck).,  138  Pa.  365,  20  Atl.  1052, 11  L.  R.  A. 
520;  Pblla.  v.  Feuna.  Hospital,  143  Pa.  367,  22 
AtL  744.  On  the  other  hand,  we  have  ruled 
that  an  assessment  for  the  construction  of  a 
sewer  or  for  paving  tbe  roadway  of  a  street 
in  front  of  a  lot  is  a  species  of  local  taxation. 
Oliver  Cemetery  Co.  v.  Pblla.,  93  Pa.  129,  39 
Am.  Rep.  732;  Brie  v.  First  Unlversallst 
Church,  105  Pa.  278;  McKeesport  Boro.  v. 
Fldler,  147  Pa.  532,  23  Atl.  799.  In  tbe  case 
of  a  sidewalk,  therefore,  the  claim  is  simply 
a  personal  obligation  imposed  on  the  owner  of 
tbe  premises  by  a  police  regulation  for  which, 
prior  to  the  special  remedy  provided  by  tbe 
act  of  1851,  an  action  at  common  law  would 
lie,  and  is  not  a  debt  for  which  tbe  land  is 
In  the  first  instance  liable.  But  tbe  claim 
for  constructing  a  sewer  or  paving  the  road- 
way is  in  the  nature  of  a  tax  for  whicb 
tbe  land  itself  is  debtor  and  tbe  collection 
of  which  could  not  be  enforced  by  a  suit 
at  common  law.  Keeping  In  view  these  im- 
portant distinctions  between  tbe  claims  in 
tbe  two  classes  of  cases,  we  may  more  read- 
ily understand  the  difference  in  the  effect  of  a 
sale  of  the  premises  in  a  statutory  proceeding 
to  enforce  their  collection. 

As  between  tbe  life  tenant  and  tbe  re- 
mainderman, this  court  has  determined  It  to 
be  the  duty  of  the  former  to  lay  a  pavement 
on  tbe  sidewalk  In  front  of  a  lot  in  tbe  bor- 
oughs of  this  state.  That  question  was  rais- 
ed and  decided  In  1854  In  Hltner  v.  Ege,  23 
Pa.  305,  and  is  no  longer  open  to  discussion. 
In  tbe  opinion  delivered  by  Lewis,  J.,  revers- 
ing the  trial  court.  It  Is  said  (page  307):  "By 
the  borough  ordinance  It  Is  made  the  duty  of 
the  'owner  or  occupier'  to  'pave  the  side- 
walk, with  brick,  within  three  months'  aft^ 
the  enactemnt    Tbla  duty  may  be  enforced 
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by  a  penalty.  Aa  Ege,  the  tenant,  was  thna 
bound  to  pave  the  sidewalk.  It  was  not  neces- 
sary that  he  shonld  await  the  pleasnre  of  his 
landlord  In  this  respect  As  a  t«iant  from 
year  to  year,  his  term  was  too  brief  to  justify 
the  court  in  charging  him  with  the  expense 
of  the  improvement,  while  the  temporary 
character  of  the  work,  requiring  repeated  re- 
newals during  a  lifetime.  Indicated  the  In- 
justice of  charging  it  upon  the  remainder- 
men or  the  reversioners.  Such  a  structure  is 
properly  cliargeable  upon  the  tenant  for  life." 
The  person,  therefore,  who  was  liable  In  the 
case  at  bar  for  the  expense  of  laying  the 
pavement  on  the  sidewalk,  was  the  life  ten- 
ant. Meaner,  or  Kennedy,  who  held  Meonor's 
life  estate  in  the  premises.  He  was  the 
"owner"  of  the  lot  in  contemplation  of  the 
act  of  18S1.  whose  duty  it  was  to  lay  the 
pavement  In  the  absence  of  the  statutory 
provision  for  enforcing  payment  of  the  claim, 
the  Iwrough  could  have  brought  a  personal 
action  against  the  life  tenant  and  recovered 
a  general  judgment  which  would  have  bem  a 
lien  on  all  his  real  estate,  and  for  wbldi  It 
could  have  been  sold  on  an  api^oprlate  sxecu- 
tlon.  The  remaindermen,  on  the  other  hand, 
were  not  liable  personally  for  the  debt  nor 
could  their  estates  In  the  premises  have  been 
subjected  in  any  way  to  tbe  claim  for  laying 
the  pavement 

But  it  is  contended  by  the  defendants,  and 
this  is  the  pinch  of  the  case,  that  the  estate 
of  the  remaindermen  In  the  llened  premises 
Is  made  liable  for  the  expenses  of  paving  the 
walk  by  the  provision  of  section  2  of  the  act 
of  18S1,  which  provides  that  tbe  borough  may 
collect  tbe  claim  "from  said  owners,  as  claims 
are  by  law  recoverable  under  the  provisions 
of  tbe  law  relative  to  mechanics'  liens."  But 
Is  that  position  tenable  In  view  of  the  fact 
that  tbe  claim  Is  a  personal  obligation  of  the 
life  tenant  and  for  which  he  alone  was  liable 
in  a  personal  action  prior  to  the  remedy  pre- 
scribed by  the  act  of  18517  Does  this  pro- 
vision of  the  act  create  a  Uen  on  the  estate 
of  the  remaindermen,  or  a  liability  on  their 
part  for  the  debt  of  the  life  tenant  and  also 
give  a  remedy  to  enforce  tbe  lien,  and  lia- 
bility against  the  estates  of  tbe  remalnder- 
mm  in  the  premises  abutting  tbe  Improve- 
ment? The  mechanic's  lien  act  of  June  16, 
1836  (P.  Ik  695),  creates  a  lien  as  well  as  pro- 
vides a  remedy  for  enforcing  it  against  the 
building  and  ground  covered  by  the  building 
and  appurtenant  thereto  for  debts  contracted 
for  work  done  and  materials  furnished  for 
the  structure^  A  lien  is  a  bold  or  claim 
which  one  person  has  upon  the  property  of 
another  as  a  security  for  some  debt  or 
charge.  2  Bout.  h.  Diet  226.  The  efTect  of 
the  act  of  1836,  and  prior  legislation  on  the 
subject  was  to  make  the  claim  a  charge  upon 
and  payable  out  of  tbe  land  Itself.  The  land, 
as  well  as  the  title  of  all  persons  In  the  land, 
whether  leasehold,  freehold,  or  In  fee,  were 
bound  by  a  mechanic's  lien.    Savoy  v.  Jones, 


2  Rawle,  348;   Blckel  r.  James,  7  Watts.  9; 
Holdshlp  V.  Abercrombie,  9  Watts,  52  ;   Leiby 
V.  Wilson,  40  Pa.  63;  Waters  v.  Wolf,  162  Pa. 
158,  29  AU.  646,  42  Am.  St  Rep.  815.     Bat  in 
1840  the  Legislature,  believing  that  tbe  con- 
struction put  upon  the  act  of  1838   whldi 
supplied  all  previous  legislation  oa  tbe  sub- 
ject worked  injustice,  enacted  that  "tbe  lien 
created  by  tbe  act    *    *    *    shall    not  be 
construed  to  any  other  or  greater  estate  In 
the  ground  on  which  any  bnlldlng  may  be 
erected  than  that  of  the  person  or  persons 
in  possession,  at  the  time  of  commeadns  the 
said  building,  and  at  whose  instance  tbe  same 
is  erected ;  nor  shall  any  other  or  greater  es- 
tate tban  that  above  described,  be  sold  by 
virtue  of  any  execution  authorised   or  dl- 
dected  in  the  said  act"    Act  April  28.  184a  I 
24  (P.  L.  474;   2  Purd.  Dig.  1809).    In  speak- 
ing of  this  act  in  Leiby  r.  Wilson,  40  Pa.  63, 
Lowrle,  G.  J^  said:    "It  was  not  for  ench  a 
case  as  this  (lessee  under  an  Improvement 
lease]  that  the  act  was  framed,  but  to  cor^ 
rect  the  mischief  developed  in  several  cases 
(2  Rawle,  848;  Z  Watts,  9;  0  Watts.  62),  of 
allowing  the  Uen  to  sweep  away  by  articles  of 
agreement  the  estates  of  remaindermen,  les- 
sors, and  vendors,  who  had  had  no  part  In 
the  contract  for  the  erection  of  tbe  build- 
ings."   And  in  Waters  v.  Wolf,  162  Pa.  IBS, 
167,  29  Atl.  646,  651,  42  Am.  St  R^x  815, 
Dean,  J.,  delivering  the  oplnk>n  says:     "So, 
whatever  may  be  the  logical  deductions  from 
some  of  the  decisions  wbich,  prior  to  tbe  act 
of  1840,  held  the  entire  estate  bound  by  tbe 
lien,  tbe  weight  of  authority  is  that  with- 
out violation  to  settled  legal  principles,   a 
debt  without  a  oontract  cannot  be  created 
against  the  owners.    If  it  be  conceded  that 
by  mere  legislative  flat  an  indebtedness  by 
one  man  to  another  may  be  established  In- 
dependent of  contract  It  necessarily  follows 
that  the  Legislature  may  prohibit  tbe  debtor 
from  relieving  his  property  by  contract  tima 
tbe  lien  of  such  indebtedness." 

If  the  claim  of  the  borough  in  this  case 
bad  been  for  work  done  or  materials  fur- 
nished to  tbe  life  tenant'  in  tbe  conatmctlon 
of  a  building  on  tbe  premises.  It  is  apparent 
that  without  a  contract  with  them  no  Uen 
would  lie  against  the  estates  of  the  ranalnr 
dermen  in  tbe  lot  of  ground,  as  tbey  were 
not  in  possession,  and  their  estates  could  not 
have  been  sold  on  an  execution  Issued  on  a 
judgment  recovered  on  tbe  lien.  Unless, 
therefore,  a  lien  filed  to  enforce  a  claim 
against  the  life  tenant  for  paving  a  sidewalk 
is  to  be  extended  so  as  to  subject  other  es- 
tates than  those  bound  by  mechanics'  liens, 
the  lien  in  this  case  would  not  subject  tbe  es- 
tates of  tbe  remaindermen  to  payment  of 
tbe  borough's  claim  for  paving  the  sidewalk 
in  front  of  the  premises  sold  on  this  lien. 
Here  the  remaindermen  were  not  In  posses- 
sion of  the  lot  and  bad  no  right  to  tbe  pos- 
session at  the  time  the  ImproTement  was 
made. 
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There  la  and  can  be  no  sufficient  reason  as- 
signed  for  extending   a   lien   for   paving   a 
side-walk  beyond  that  of  a  mechanic's  lien, 
and  for  holding  that  the  estates  of  the  re- 
maindermen In  the  property  llened  can  be 
subjected  to  the  payment  of  the  claim.    As 
•we  have  seen,  the  duty  to  pave  was  on  the 
life  tenant    ne  was   In  possession  of  the 
premises,  and  was  required  to  make  the  Im- 
provement   He  was  the  "owner"  in  contem- 
plation of  the  act  of  18S1,  as  held  by  this 
court  who  was  required  to  pave  the  walk  on 
reqaeet  of  the  borough  authorities.    The  act 
gives  no  authority  to  the  borough  to  require 
the  paving  to  be  done  by  the  remaindermen, 
for  the  reason,  flrst  that  It  Is  the  duty  of 
the  life  tenant  to  pave;    and,  second,  that 
the  remaindermen  were  not  In  possession  and 
bad  no  right  to  the  poBsession  of  the  prem- 
ises, and  hence  could  not  have  done  the  pav- 
ing if  required  by  the  borough.    When  the 
act  of  1851  was  passed,  authorizing  boroughs 
to  require  the  owners  of  lots  to  pave  side- 
walks. It  must  be  assumed  that  the  Legisla- 
ture knew  of  the  act  of  18M  restricting  a 
mechanic's  lien  to  the  estate  of  the  party  in 
possession  of  the  premises.    It  was  therefore 
manifestly  Intended  by  the  act  of  1861  to 
give  the  borough  the  authority  to  require  the 
owner  In  actual  or  constructive  possession  to 
lay  the  pavement  on  the  foo'twalk,  and,  on 
his  refusal  to  do  so,  to  enforce  payment  of 
the  expenses  by  a  Hen  and  proceedings  there- 
on against  his  estate,   as  provided  In  the 
mechanic's  Hen  law.    The  provision  of  the 
act  of  1851  providing  the  procedure  for  en- 
forcing a  claim  for  paving  a  footwalk  did 
not  create  a  lien  or  an  Indebtedness  for  the 
improvement  against  the  remaindermen  or 
any  other  owner  of  an  Interest  In  the  prem- 
ises,   but  simply  provided  a  remedy  against 
the  life  tenant's  Interest  in  the  premises.  In 
the  language  of  the  act  Itself,  "to  collect  the 
cost   of   the  work   and   materials    •    •    • 
from  said  owners."    In  fact  If  we  hold  that 
remaindermen  can  be  required  to  make  such 
an  improvement  and  thereby  perform  the  duty 
and  assume  the  liability  of  the  life  tenant, 
we  are  confronted  with  the  absurd  proposi- 
tion that  they  can  be  legally  required  to  do 
something — enter  upon  the  premises  and  pave 
— ^when  they  are  not  in  possession  of  the 
premises,  and  would  be  trespassers  if  they 
entered  to  do  the  work.    And,  further,   it 
would  be  recognizing  as  sound  the  principle, 
condemned  in  Waters  v.  Wolf,  162  Fa.  163,  29 
Atl.  646,  42  Am.  St  Rep.  815,  that  the  Legis- 
lature has  the  power  to  compel  one  man  to 
jtay  the  indebtedness  of  another  without  a 
contract  express  or  implied,  on  the  part  of 
the  former.    Such  an  Interpretation  of  the 
act  of  1861  clearly  discloses  its  own  refuta- 
tion. 

There  was  no  evidence  in  the  case,  aside 
from  the  Hen  Itself,  that  the  remaindermen 
were  notified  or  required  to  pave  the 
sidewalk  and  declined  to  do  so.  A  demand 
and  refusal  are  essential  to  sustain  a  claim 


under  the  act  of  1851;  and  the  borough  has 
no  right  to  collect  either  the  cost  or  the  pen- 
alty without  a  previous  demand  and  refusal. 
Mt  Pleasant  Borough  v.  B.  &  O.  R.  R.  Co., 
138  Pa.  365,  20  AU.  1052,  11  L.  R.  A.  520. 
We  do  not  think  the  Hen  avers  notice  to  the 
remaindermen.  It  alleges  that  the  claim 
was  filed  for  $42.19,  "being  a  debt  due  the 
borough  of  Tarentum  by  said  James  Kennedy, 
Sr.,  Samuel  Meaner,  Ann  Meanor's  heirs  and 
others  unknown,  owners  and  reputed  own- 
ers." It  then  avers  that  the  paving  was 
done  "upon  the  faUure  of  said  James  Ken- 
nedy et  aL  to  do  the  same,  and  after  due 
and  regular  notice  to  them  so  to  do."  This 
is  wholly  Insufficient  as  an  averment  of  no- 
tice to  the  remaindermen.  We  are  asked  to 
infer  that  the  words  "et  al."  refer  to  Ann 
Meanor's  heirs.  But  whether  they  mean 
"and  another,"  or  "and  others,"  is  Indeter- 
minable, and.  If  either,  whether  they  refer  to 
other  persons  who  have  been  named  In  the 
preceding  part  of  the  lien,  or  to  persons  other 
than  those  named  therein.  It  Is  simply  a 
guess  as  to  the  persons  who  were  Intended 
by  these  words  In  the  averment  As  the 
right  to  file  a  Hen  and  the  consequent  right 
to  take  property  and  apply  it  to  the  payment 
of  the  debt  depend  upon  notice  to  the  parties 
sought  to  be  charged,  it  follows  that  such 
notice  should  clearly  and  plainly  be  made 
to  appear,  and  not  be  left  to  Inference.  While 
It  has  been  held  that  notice  need  not  be 
averred  In  the  statement  or  Hen,  yet  we  have 
distinctly  ruled  that  notice  to  the  owner  Is 
a  prerequisite  to  the  validity  of  a  Hen  for 
paving  a  sidewalk.  It  is  therefore  essential 
that  the  borough  show  unequivocally  and 
certainly  that  notice  to  pave  was  given  the 
owner  before  it  Is  in  a  position  to  compel 
him  to  pay  for  the  Improvement  by  the  spe- 
cial remedy  provided  by  the  act  of  1851. 
Here  the  Hen  itself,  as  well  as  the  record  of 
the  trial  of  the  scire  facias  Issued  on  the 
lien,  failed  to  show  any  notice  to  the  remain- 
dermen to  paye  the  footwalk,  and  hence  the 
lien  as  to  them  is  of  no  validity  and  is  void. 
It  Is  further  claimed  by  the  defendants 
that  the  Hen  and  judgment  thereon  cannot 
be  attacked  collaterally  in  this  action.  But 
it  Is  difficult  to  see  that  any  judgment  was 
entered  or  could  be  entered  against  the  re- 
maindermen on  the  scire  facias.  The  Judg- 
ment as  noted  above,  was  entered  against 
James  Keimedy,  Sr.,  Samuel  Meanor,  and 
Ann  Meanor's  heirs.  The  remaindermen  are 
alleged  to  be  the  heirs  of  Ann  Meanor,  de- 
ceased, but  their  names  do  not  appear  In  any 
of  the  proceedings  from  the  filing  of  the  Hen 
to  the  deed  to  the  sherlfTs  grantee.  And 
none  of  them  was  served  with  notice  to  lay 
the  pavement  or  was  made  a  party  to  or 
served  with  the  scire  facias  or  alias  scire 
facias  issued  on  the  Hen.  A  Judgment  was 
very  properly  entered  against  Kennedy,  who 
owned  the  life  estate,  as  he  had  due  notice  of 
every  step  throughout  the  entire  proceedings. 
Upon  the  judgment  against  the  Ufe  tenant; 
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his  Interest  In  the  real  estate  could  properly 
be  sold.  Tbe  proceeding  on  tbe  claim  was, 
as  we  have  seen,  to  enforce  a  personal  debt 
due  tbe  borougb  from  him,  and  not  from  the 
remaindermen.  If  they  had  been  dnly  noti- 
fied and  had  refused,  and  a  judgment  had  been 
obtained  against  them  upon  a  scire  facias 
duly  served,  there  would  be  some  grounds 
for  the  defendants'  contention  that  they  were 
concluded  by  the  judgment  and  sherlfTs  sale 
of  the  premises.  Or,  If  this  was  strictly  a 
proceeding  in  rem  for  paring  tbe  roadway 
or  the  like  and  the  claim  was  a  lien  on  the 
lot  Itself,  It  might  well  be  that  the  judgment, 
obtained  upon  a  constructlTe  service  of  the 
sol.  fa.,  would  be  sufSclent  to  authorize  a 
sale  of  the  property.  But  here  there  was  no 
notice  to  the  remaindermen  to  pare  the  walk 
and  no  service  of  the  scl.  fa.  on  the  remain- 
dermen. To  permit  a  judgment  to  stand  and 
be  the  basis  of  the  sale  of  the  defendants' 
real  estate  under  such  circumstances  would 
be  to  deprive  a  party  of  his  property  without 
due  process  of  law.  By  failure  to  serve  the 
remaindermen,  the  court  could  acquire  no 
jurisdiction  over  them;  and  hence  a  judg- 
ment entered  against  them  would  be  void.  Al- 
though this  was  a  statutory  proceeding  to 
make  the  owner's  real  estate  liable  for  a 
debt.  It  was  simply  for  the  purpose  of  enforc- 
ing a  claim  due  from  him  to  the  borough, 
and  not  a  debt  Imposed  upon  the  land  which 
was  sold  on  the  lien.  This  distinction,  as 
suggested  above,  is  material  in  determining 
tbe  validity  of  the  sale  upon  which  it  Is 
claimed  the  Interests  of  the  remaindermen 
in  the  property  were  sold. 

We  have  not  overlooked  the  sheriff's  re- 
turn to  the  scire  facias,  which  shows  that  a 
copy  of  the  writ  was  left  at  the  residence  of 
John  B.  Meanor,  nor  tbe  return  to  the  alias 
scire  facias,  which  shows  a  similar  service 
of  the  writ  on  John  Meanor.  But  there  Is 
nothing  in  the'  case  whatever  showing  that 
either  of  these  men,  if  different  Individuals, 
was  a  remainderman,  or  that  either  of  them 
was  J.  B.  Meanor,  a  remainderman  and  one  of 
the  plaintiffs  in  this  action.  Hence  there  is 
nothing  in  this  record  to  show  that  J.  B. 
Mennor,  one  of  the  heirs  of  Ann  Meanor, 
deceased,  and  a  plaintiff  here,  was  notified 
to  lay  the  pavement  on  the  footwalk  or  was 
served  with  any  writ  of  scire  facias  issued  on 
the  Hen  filed  against  the  property.  The  rec- 
ord shows  that  no  judgment  was  entered 
against  J.  B.  Meanor  on  the  scire  facias  Is- 
sued on  the  lien.  These  facts  make  It  ap- 
parent that  his  Interest  in  the  property  was 
not  subjected  to  the  lien  by  the  borough,  nor 
bound  by  the  judgment  on  which  the  property 
was  sold. 

For  the  reasons  above  stated,  we  are  of 
opinion  that  the  lien  filed  by  the  borough  to 
enforce  the  payment  of  the  claim  for  paving 
the  sidewalk  in  question  was  without  validity 
as  to  the  heirs  of  Ann  Meanor,  deceased,  the 
remaindermen,  that  the  judgment  thereon 
was  not  entered  against  them  and  did  not 


bind  their  Interests  or  estates  !n  the  land, 
and  that  the  sale  and  conveyance  by  the 
sheriff  on  the  judgment  did  not  sell  or  convey 
their  Interests  or  estates  In  the  land  to  the 
purchaser.  It  follows  that  the  learned  trial 
judge  erred  In  directing  a  verdict  for  the  de- 
fendants in  this  action,  and  that  under  all 
the  evidence  in  the  case  the  verdict  should 
have  been  for  the  plaintiffs. 

The  judgment  is  reversed,  and  judgment 
Is  now  entered  for  the  plaintiffs  and  against 
the  defendants  for  that  part  of  the  premises 
described  In  the  writ  to  which  no  disclaimer 
was  entered  by  defendants,  with  six  cents 
damages  and  costs. 


HOLMES  V.  DOWLBB. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 
Veroob  Ann  Puschasks— Option— OoHBfiBuc- 

TION. 

An  owner  of  land,  on  which  there  was  a 
railroad  siding,  leased  it  for  a  term  of  yean, 
reserving  the  use  of  the  siding,  with  an  option 
to  the  lessee  to  purchase  the  land;  tlie  title 
"to  be  a  fe«Mimple  title,  dear  of  all  incnm- 
brances."  Held  to  givs  the  lessee  a  right  to  a 
deed  without  reservation  as  to  the  siding. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  by  W.  M.  Holmes,  for  the  use  of  tiie 
Crown  Wall  Plaster  Company,  against  Bll 
R.  Dow]».  Decree  tar  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

The  following  are  the  statement  and  con- 
clusions of  law  of  tbe  court  t>elow,  by  Fra- 
zer,  J.: 

"On  November  19, 1897,  defendant  executed 
a  lease  of  certain  land  in  the  borough  of 
Braddock  to  William  M.  Holmes,  for  tbe 
term  of  five  years,  at  an  annual  rental  of 
$500.  The  lease  contained,  inter  alfi^  tbe 
following:  'Provided,  however,  and  it  is  ex- 
pressly agreed  by  both  parties  hereto  that 
said  Dowler  reserves  unto  himself,  his  heirs, 
executors,  administrators  and  assigns,  tbe 
right  to  occupy,  maintain,  use  and  operate 
the  railroad  siding  extending  from  the  Pitts- 
burgh, HcKeesport  &  Youghiogheny  Railroad 
across  the  northeasterly  comer  of  said  lot 
where  said  railroad  siding  is  now  located 
And  it  Is  expressly  further  agreed  that  said 
Holmes,  his  heirs,  executors,  administrators 
and  assigns,  shall  not  and  will  not  in  any 
manner  nor  at  any  time  blockade  or  in  any 
manner  obstruct  the  said  Dowler  and  the 
said  Pittsburgh,  McKeesport  &  Youghiogheny 
Railroad  Company  in  the  use  and  opera- 
tion of  said  railroad  siding  as  and  where 
now  located.  The  said  Holmes  to  Iiave  and 
to  hold  the  said  tract  of  grround  and  all  and 
singular  the  premises  hereby  demised  with 
the  appurtenances  (subject  to  the  reserva- 
tion aforesaid)  from  the  date  hereof  for  and 
during  the  term  of  Ave  years."  It  was  fur- 
ther provided  that  Holmes  should  have  the 
right  and  first  option  of  buying  the  leased 
premises  at  any  time  within  ZJ&  years  from 
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lie  date  of  the  agreement,  at  the  price  or 
lum  of  $10,500,  or  at  the  price  or  aum  of 
$11,000  at  any  time  after  the  expiration  of 
•\i  years  and  prior  to  the  expiration  of  the 
erm  of  the  lease,  and.  In  the  event  of  a 
)urcha8e  by  Holmes  or  his  assignee,  it  was 
)rovlded  that  'the  title  to  be  a  fee-simple 
:itle,  clear  of  all  encumbrances.'  The  agree- 
nent  was  subsequently  assigned,  with  the 
:onsent  of  defendant,  to  the  Crown  Wall 
?laster  Company,  a  corporation  of  the  state 
)f  Pennsylvania.  The  Crown  Wall  Plaster 
!^ompany  on  May  3, 1002,  elected  to  purchase 
:he  lot,  and  defendant  thereupon  tendered  to 
t  a  deed,  in  which  there  was  a  reservation 
>f  the  use  of  the  siding.  The  plaintiff  refus- 
ed to  accept  the  deed,  on  the  ground  that 
t  was  entitled  to  a  deed  free  of  all  Incum- 
brances. 

"(1)  The  defendant's  contention  Is  that 
)laintiff  is  not  entitled  to  have  the  land  free 
'rom  the  defendant's  railroad  siding,  because 
hat  siding  was  there  at  the  time  of  the  ex- 
■cutlon  of  the  lease,  and  Its  existence  was 
cnown  to  lessor.  In  other  words,  that  this 
nse  is  ruled  by  the  line  of  cases  which  hold 
hat  a  purchaser  of  land,  in  the  absence  of 
ID  express  reservation  to  the  contrary,  takes 
;he  property  subject  to  any  apparent  exlst- 
ng  servitude.  This  Is  undoubtedly  the  rule 
vhere  the  servitude  Is  for  the  benefit  of  a 
bird  party,  but  where  the  servitude  is  for 
he  benefit  of  the  grantor,  and  no  one  else, 
t  seems  to  us  a  conveyance  of  the  property 
vill  extinguish  the  servitude,  unless  the  same 
8  expressly  reserved.  In  this  case,  the  de- 
'endant  did  not  reserve  the  railway  siding  In 
:he  event  of  a  sale  of  the  premises.  On  the 
•ontrary,  he  bound  himself  to  convey  by  'ti- 
le, clear  of  all  encumbrances,'  which,  as  we 
indcrstand  It,  means  an  absolute,  entire,  and 
inincumbered  estate.  That  such  was  Intend- 
Ki  by  the  parties  Is  further  indicated  by  the 
'act  that  the  agreement  speclflcally  reserves 
:o  defendant  the  use  of  the  siding  during 
:erm  of  the  lease,  and  follows  that  reserva- 
ion  by  the  clause  providing  a  fee-simple  tl- 
:le.  clear  of  all  Incumbrances,  In  the  event  of 
I  purchase  by  the  lessee.  With  the  railway 
ilding  upon  the  premises,  and  the  right  re- 
naming in  defendant  and  his  heirs  and  as- 
iigns  to  maintain  and  operate  It,  the  deed 
:endered  does  not  convey  an  absolute  and 
inincumbered  estate. 

"(2)  The  contention  of  defendant  that  the 
lecd  should  be  reformed,  because  of  the 
nistake  of  the  scrivener  In  omitting  to  re- 
icrve  the  railway  siding  In  the  event  of  the 
<ale  of  the  prc^erty,  has  not,  in  our  opin- 
on,  been  established.  To  warrant  the  ref- 
>rmatlon  of  a  written  Instrument,  the  testl- 
nony  establishing  a  mistake  must  be  clear, 
precise,  and  indubitable,  and  must  establish 
:he  fact  beyond  a  reasonable  doubt.  Here 
xre  are  unable  to  say  from  the  testimony  that, 
!>eyond  a  reasonable  doubt,  there  was  a  mis- 
take made  in  drawing  the  agreement.  Two 
gentlemen,  both  reputable,  testify  positively 
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on  that  question.  One  says  there  was  an 
omission.  The  other  says  there  was  not 
Under  those  circumstances,  the  agreement 
must  stand  as  written. 

"(3)  That  the  plaintiff  is  entitled  to  specific 
performance,  as  prayed  for." 

Argued  l)efore  MITCHELL,  C.  J.,  and 
PELL,  BROWN,  MESTREZAT,  ELKIN,  and 
STEWART,  JJ. 

R.  C.  Duncan  and  B.  J.  Small,  for  appel- 
lant. R.  A.  Ralph  and  James  Ralph,  for  ap- 
pellee. 

PER  CURIAM.  Decree  affirmed  on  the 
conclusions  of  law  In  the  opinion  of  the  court 
below. 


WESTMOEEaANJ)    GUARANTEE  BUILD- 
ING 4  LOAN  ASS'N  v.  CONNOR. 
(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 

1.  Tknanct  in  Common— CoNTBACTS  of  Co- 
Tenantb. 

One  of  several  tenants  In  common  may 
contract  with  the  others  for  the  improvement  of 
the  joint  property,  and  waive  in  good  faith  the 
right  of  lien  both  to  himself  and  to  his  sub- 
contractors. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Tenancy  in  Common,  §  02.] 

2.  Mechanics'  Liens— Claim— Stjiticiency. 

Where  a  verbal  contract  to  do  the  plaster- 
ing in  a  building  is  superseded  by  a  written 
contract  and  the  work  is  done  under  such  con- 
tract, the  written  agreement  must  be  set  forth 
In  the  claim  filed  for  a  mechanic's  lien  under 
Act  June  4,  1901  (P.  L.  431). 

[EJd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mechanics'  Liens,  |  240.] 

Appeal  from  Court  of  Common  Pleas, 
Allegheny  County. 

Action  by  the  Westmoreland  Guarantee 
Building  &  Loan  Association  against  Charles 
D.  Connor,  with  notice  to  J.  A.  Wakefield, 
terre-tenant  From  an  order  confirming  an 
auditor's  report  plaintiff  appeals.    Reversed. 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER, 
ELKIN,  and  STEWART,  JJ. 

Wm.  A.  Griffith,  David  E.  Mitchell,  and 
J.  F.  McNaul,  for  appellant  O.  P.  Bobert- 
son  and  J.  L.  Ralph,  for  appellees. 

FEUJ,  J.  This  appeal  is  from  an  order 
confirming  the  report  of  an  auditor  appoint- 
ed to  make  distribution  of  a  fund  arising 
from  a  sheriff's  sale  of  real  estate.  The  con- 
test was  between  a  mortgage  creditor  and 
mechanic's  lien  creditors  who  furnished  work 
and  materials  after  the  recording  of  the 
mortgage  and  after  the  filing  in  the  ofiice  of 
the  prothonotary  of  a  building  contract  which 
contained  stipulations  against  the  filing  of 
Hens  by  the  contractor  or  any  other  person. 
The  contention  of  the  mechanic's  lien  claim- 
ants was  that  the  mortgagor  had  no  interest 
In  the  land,  but  held  title  for  the  owners 
thereof,  who  had  commenced  the  building 
before  the  mortgage  was  recorded  and  who 
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continued  the  work  to  its  completion;  that 
the  building  contract  was  In  effect  a  contract 
by  the  owners  with  themselves  and  a  subter- 
fuge to  prevent  the  filing  of  liens;  that  of 
these  facts  the  mortgagee,  through  its  repre- 
sentative, had  full  notice  before  any  money 
had  been  advanced.  The  contention  of  the 
mortgagee  was  that  the  transaction  between 
it  and  the  mortgagor  was  a  fair  and  legal 
one  entered  into  for  its  protection  and  on 
faith  In  which  It  advanced  $25,000;  that  the 
lien  creditors,  having  contracted  after  tlie 
mortgage  and  building  contract  were  on 
record,  had  no  standing  to  contest  the  mort- 
gage. The  learned  auditor  found  that  there 
was  no  Intention  on  the  part  of  the  mortgagee 
to  defraud  any  one,  but  that  the  facts  of 
real  ownership  and  notice  thereof  were  "of 
prime  importance  and  controlling.  In  so  far 
as  priority  of  right  between  the  contestants 
is  concerned,"  and  that  the  fact  that  the  real 
owners  were  the  actual  builders  postponed 
the  mortgage  to  the  mechanics'  Hens.  His 
views  were  summarized  in  this  statement  : 
"There  is  no  doubt  that  the  plaintiff  insisted 
on  the  execution  of  the  no  lien  contract  for 
its  own  protection.  It  Is  not  found  that  the 
building  and  loan  association  Intended  to 
defraud  any  person,  but  it  certainly  assisted 
in  the  carrying  through  of  a  plan  by  which 
those  who  contributed  of  their  materials  and 
labor  to  make  the  pr(^>erty  valuable  might  be 
subjected  to  loss,  If  the  plan  adopted  should 
be  used  to  accomplish  that  end." 

The  facts  established  beyond  dispute  by 
the  testimony  were  these:  C.  A.  Riffle  was 
the  owner  of  a  lot  and  had  agreed  to  pur- 
chase an  adjoining  lot  with  the  intention  of 
erecting  a  building  that  would  cover  both 
lots.  He  conveyed  the  lot  be  owned  to  C.  D. 
Connor,  and  caused  the  title  of  the  lot  be 
purchased  to  be  put  in  Coimor's  name.  Con- 
nor had  no  interest  In  the  land,  and  the 
placing  of  the  title  In  him  was  to  serve  the 
business  purposes  of  Riffle,  who  did  not  wish 
to  have  his  bonds  outstanding.  In  April, 
1903,  Riffle  began  the  construction  of  a  build- 
ing on  the  lots,  which  be  carried  on  to  the 
extent  of  completing  the  cellar  walls.  This 
work  was  all  paid  for  and  was  not  In  ques- 
tion. While  It  was  In  progress,  be  applied 
to  the  Westmoreland  Guarantee  Building  & 
Loan  Association  for  a  loan  of  |25,000  on 
mortgage,  $10,000  of  which  was  to  be  used 
to  pay  off  existing  mortgages  on  the  lots,  and 
the  balance  In  erecting  the  building.  He  ex- 
plained to  J.  R.  Morrow,  the  manager  of  the 
association,  the  plans  and  estimated  cost  of 
the  proposed  building  and  bis  reasons  for 
having  the  title  In  Connor's  name.  Morrow 
agreed  to  make  the  loan,  but  required  as  a 
condition  precedent  ttiat  releases  of  liens 
should  be  furnished  as  the  work  progressed 
before  advances  were  made,  or  that  the 
builder's  contract,  with  a  stipulation  pre- 
venting the  filing  of  Hens,  should  be  filed. 
The  latter  was  furnished.    Connor  as  owner 


entered  into  a  written  contract  with  3.  L. 
Pyle,  a  contractor  and  builder,  for  the  erec- 
tion of  the  superstructure  in  accordance  with 
plans  and  ^>ecificatlons  annexed.  From  this 
contract  the  excavation  for  cellar  and  the 
foundation  walls  were  excluded  and  the  cot- 
tractor  certified  that  he  had  done  no  work 
before  the  execution  of  the  contract,  and 
he  stipulated  that  no  Hois  should  be  filed. 
This  contract  was  filed  May  21,  1903.  and  the 
mortgage  was  recorded  the  same  day.  The 
mortgagee,  in  pursuance  of  the  agreement 
made  by  its  manager,  Morrow,  paid  the  full 
amount  of  the  mortgage,  $25,000.  Of  this 
amount  about  $10,000  was  paid  by  the  mort- 
gagee to  procure  the  satisfaction  of  prior 
mortgages,  and  the  balance  was  paid  to  Pyle 
on  Connor's  written  orders  as  the  work  pro- 
gressed. 

Whether  Pyle  was  a  Joint  owner  of  the 
land  with  Riffle,  or  whether  he  bad  any  in- 
terest in  it.  Is  not  made  clear  by  the  testi- 
mony, and  there  is  no  distinct  finding  t^.v  the 
auditor  on  this  question.  The  only  finding 
on  the  subject  Is  that  "the  building  in  ques- 
tion was  erected  wholly  by  and  for  J.  L. 
Pyle  and  C.  A.  Riffle,  who  made  all  the  con- 
tracts for  materials  and  labor  furnished  and 
done  by  the  several  claimants  whose  liois 
are  under  consideration."  The  report  of  th? 
auditor,  however,  is  evidently  based  upon  his 
conclusion  that  Pyle  had  an  Interest  in  the 
land,  and  in  the  discussion  of  the  case  it 
will  be  assumed  that  he  had.  This  would 
not  of  Itself  Invalidate  the  stipulation  against 
the  filing  of  liens.  One  of  several  tenants 
in  common  may  contract  with- the  others  for 
the  improvement  of  the  Joint  property,  and 
his  part  ownership  will  not  prevent  hi« 
waiver  in  good  faith  of  the  right  of  Hen  both 
as  to  himself  and  to  his  subcontractors.  It 
is  only  where  the  contract  is  made  in  bad 
faith  for  the  purpose  of  misleading  and  de- 
frauding subcontractors  and  materialmra 
that  the  stipulation  against  filing  liens  will 
be  held  invalid.  Ballman  v.  Hwon,  160  Pa. 
377,  28  Atl.  914;  Id.,  169  Pa.  610,  32  Atl. 
591;  Bohem  &  Bros.  v.  Seel,  185  Pa.  3S2. 
39  Atl.  1009.  And  in  those  cases  it  will  be 
invalid  only  as  to  those  who  were  parties  to 
the  fraud  or  bad  knowledge  of  it  before  the:r 
rights  in  the  property  had  been  acquired. 

In  this  case  there  Is  no  foundation  for  the 
contention  that  a  fraud  was  contemplated  by 
any  of  the  parties  to  the  agre^nent  or  those 
who  were  Interested  therein.  The  auditor 
distinctly  refused  so  to  find  as  to  the  mort- 
gagee, and  both  Riffle  and  Pyle,  who  were 
called  by  the  lien  claimants,  testified  th.it 
the  agreement  was  made  in  entire  good  faith 
without  the  thought  of  defrandhig  any  one. 
The  mortgagee  was  loaning  money  and  in- 
sisted on  a  security  that  could  not  be  im- 
paired nor  Imperiled  by  the  filing  of  mechan- 
ics' liens.  This  could  be  obtained  <mly  by  « 
release  of  liens  or  by  a  contract  probibltisK 
their  being  filed.    The  owner  elected  to  give 
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the  latter  as  more  convenient  and  practical. 
Tbis  agreement  was  placed  on  file  in  the  pro- 
thonotary's  ofHce,  as  required  by  law,  and 
it  was  notice  to  all  parties  furnishing  labor 
or  materials.  Tbe  mortgage  given  by  Connor 
at  tbe  Instance  of  Riffle  bound  tbe  latter's  In- 
terest In  the  property  as  effectually  as  if  he 
bad  executed  It  himself,  and  Pyle's  interest, 
if  he  had  any,  was  bound  In  the  same  way. 
Stiles  V.  Bradford,  4  Rawle,  394.  The  rela- 
tion established  between  tbe  parties  for  the 
protection  of  the  mortgage  was  a  legal  one, 
and,  having  been  entered  Into  In  good  faith, 
the  priority  of  the  Hen  of  the  mortgage  was 
preserved. 

Tbe  claim  filed  by  one  of  tbe  appellees, 
Andrew  Frazer,  was  for  work  and  material 
contracted  for  with  Riffle  in  April,  1903,  be- 
fore the  execution  of  tbe  mortgage  and  build- 
ing contract,  but  not  furnished  until  August 
of  the  same  year,  after'  their  execution.  It 
Is  urged  that  since  this  contract  was  made 
with  tbe  owner  before  the  recording  of  the 
mortgage,  the  claimant  Is  aititled  to  prefer- 
ence over  tbe  mortgagee  in  distribution. 
Whether  this  would  be  tbe  case  if  the  lien 
were  a  valid  one  as  against  tbe  owner  need 
not  be  considered,  since  It  is  invalid  because 
of  a  failure  to  comply  with  the  requirements 
of  the  act  of  June  4,  1901  (P.  L.  431),  that 
tbe  claimant  shall  set  forth  In  his  claim  "a 
copy  of  his  contract  or  contracts.  If  In  writ- 
ing, or  a  statement  of  the  terms  and  condi- 
tions thereof.  If  any  of  these  are  verbal." 
It  Is  set  out  In  the  claim  that  "the  contract 
was  verbal,  but  afterwards  the  claimant  gave 
tbe  said  J.  L.  Pyle  and  0.  A.  Riffle  a  written 
bid  to  do  all  the  plastering,  as  per  plan 
shown  claimant,  to  furnish  labor  and  mate- 
rial therewith  in  the  erection  and  construc- 
tion of  said  structure,  and  which  had  been 
accepted  by  said  J.  U  Pyle  and  C.  A.  Riffle," 
etc.  Tbe  claimant  testified  that  he  made  a 
verbal  offer  to  do  the  plastering  which  was 
accepted,  and  he  was  then  told  to  make  a 
bid  In  writing,  in  which  should  be  stated  the 
character  of  the  materials  to  be  furnished, 
the  manner  In  which  the  work  was  to  be 
done,  and  tbe  prices  for  the  same,  which  be 
did,  and  tbe  bid  was  accepted. 

Tbe  auditor  reported  that  this  claim  was 
in  substantial  conformity  with  tbe  act,  and. 
In  passing  upon  the  exceptions  to  his  report, 
be  held  that  the  contract  was  not  In  writing 
because  the  written  bid  was  submitted  after 
tbe  price  had  been  discussed  and  agreed  upon. 
Neither  position  is  tenable.  A  mechanic's 
Hen  Is  purely  statutory  and  a  complience 
with  the  statutory  requirements  Is  necessary 
in  order  to  give  It  validity.  When  the  act  of 
assembly  directs  specifically  that  a  particu- 
lar thing  shall  be  done  In  order  to  establish 
a  claim,  substantial  conformity  will  not  an- 
swer. There  must  be  a  compliance  with  the 
requirement.  The  written  bid  submitted  and 
accepted  was  tbe  final  expression  of  tbe 
agreement  reached  by  the  parties  and  all 


prior  oral  negotiations  were  merged  in  It.  It 
was  the  agreement  under  which  the  work 
was  done. 

The  order  of  the  court  confirming  the  au- 
ditor's report  is  reversed  at  the  cost  of  tbe 
ai^ellees,  and  the  balance  of  the  fund  arising 
from  the  sberlfTs  sale,  after  the  payment  of 
taxes  and  costs.  Is  awarded  to  the  Westmore- 
land Guarantee  Building  &  Loan  Association. 


JAMES   McMILLIN   PRINTING   CO.   v. 

PITTSBURG.  O.  &  W.  R.  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  7,  1907.) 

1.  Eminent  Domain— Riohtb  of  Lessee. 

Where,  before  municipal  consent  to  con- 
demnation proceedinKs  of  a  railroad  comoany 
is  obtained,  it  attempts  to  condemn  a  buildinK. 
and  before  such  consent  a  lease  of  a  part  of  the 
buildlDK  is  extended,  tlie  tenant  is  entitlpd  to 
compensatioo  for  the  term  as  extended,  and  not 
merely  for  tbe  original  term. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Due* 
vol.  18,  Eminent  Domain,  U  421^24.] 

2.  Same— AuouNT  of  Compensation. 

Where  a  leasehold  interest  had  been  taken 
by  eminent  domain,  the  railroad  company  can- 
not complain  that  the  tenant  recovered  the  cost 
of  removing  machinery.  In  addition  to  tbe  value 
of  the  lease,  where  the  case  was  tried  on  tbe 
theory  of  such  a  recovery. 

3.  Same. 

Where  a  bnildinK  is  condemned,  the  cost  to 
a  tenant  of  removinK  machinery  may  be  con- 
pidered  as  bearini;  on  the  value  of  the  leasehold 
interest. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  the  James  M<^lllln  Printing 
Company  against  the  Pittsburg,  Carnegie  & 
Western  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

The  court  charged.  In  part,  as  follows: 
"If  they  are  entitled  to  recovCT  here,  they 
are  entitled,  as  I  have  already  intimated  to 
you,  to  recover  the  value  of  that  lease,  its 
fair  market  value,  at  tbe  time  it  was  appro- 
priated by  tbe  railroad  company.  They  are 
entitled.  In  addition  to  that,  to  the  actual  ex- 
penses necessarily  incurred  through  this  en- 
forced removal  from  one  place  to  another. 
The  first  item  of  damages  Is  tbis  matter  of 
the  expenses  of  tbe  enforced  removal.  They 
are  entitled  under  that  Item  for  the  actual 
expenses  necessarily  Incurred,  as  I  have  al- 
ready stated,  in  removing  from  one  build- 
ing to  the  other.  Tou  have  tbe  figures  mak- 
ing up  the  different  Items  of  expenses,  mak- 
ing the  total  amount  some  $1,G00.  Xou  have 
heard  tbe  various  items  making  up  that 
amount,  and  you  have  beard  tbe  objections 
or  answers  to  some  of  them.  Tou  will  con- 
sider the  testimony  with  reference  to  all  the 
Items  going  to  make  up  that  amount  claimed 
here,  and  for  such  expenses  as  you  believe  or 
find  the  plaintiff  company  actually  Incurred 
In  that  enforced  removal,  for  that  amount 
you  will  allow  them  compensation  by  your 
verdict. 
"Now,  one  item  is  tbe  difference  In  the 
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rent  they  had  to  pay  for  the  new  premises, 
more  than  they  paid  for  the  old.  That  item 
is  not  submitted  to  yon,  and  it  Is  not  claimed 
they  are  entitled  to  that  as  a  matter  of  dam- 
ages ;  but  the  difference  is  submitted  here  as 
showing  that  the  lease  was  of  material  value. 
7ou  are  to  ascertain  from  all  the  testimony. 
If  you  can,  what  this  lease  was  worth,  what 
it  was  actually  worth,  what  was  its  market 
value;  and  you  will  consider  all  the  circum- 
stances with  reference  to  the  lease  and  the 
premises  there,  and  the  occupation  of  them, 
and  if  you  can  find  out,  from  this  testimony, 
what  that  lease  was  actually  worth  in  dol- 
lars and  cents,  for  such  amount  you  will  al- 
low the  plaintiff,  in  addition  to  the  cost  of 
removal.  There  is  no  question  in  regard  to 
the  cost  of  removal  from  one  place  to  the 
other,  as  I  have  already  told  you.  They  are 
to  be  allowed  for  that,  and  your  verdict  must 
be  for  that  amount  in  any  event.  But  this 
question  of  the  value  of  the  lease  is  submit- 
ted for  your  serious  consideration,  and  ail 
the  testimony  in  regard  to  it  I  have  men- 
tioned one  item,  the  loss  of  the  rent,  and  the 
claim  for  the  actual  expense  or  loss  in  the 
stoppage  of  the  machinery.  That  element  is 
submitted.  They  say  that  the  stopping  of 
their  business,  or  the  stopping  of  their  ma- 
chinery, during  the  time  of  removal,  was  an 
expense  to  them. 

"Then,  they  claim  to  have  lost  by  the  dif- 
ference in  the  terms  of  the  lease  with  ref- 
erence to  the  power  to  be  furnished.  You 
have  heard  a  great  deal  of  testimony  about 
the  power  that  was  furnished  for  the  run- 
ning of  this  business,  the  printing  establish- 
ment of  the  plaintiff  company.  In  the  lease 
from  Bair  &  Gazzam  to  the  plaintiff  company, 
there  was  a  provision  fixing  certain  terms 
upon  which  they  could  use  the  jwwer  out  of 
ordinary  business  hours,  at  night,  for  In- 
stance, while  they  obtained  no  such  privilege 
by  the  lease  made  in  the  new  quarters.  It 
appears,  however,  from  the  testimony,  that 
they  were  to  be  allowed  the  use  of  the  power 
at  night,  or  at  any  time  outside  of  the  usual 
working  hours,  on  the  payment  of  a  larger 
sum  of  money;  instead  of  $1  an  hour,  as  in 
the  old  premises,  it  was  $5  for  the  first  hour 
and  $1  an  hour  afterwards.  That  is  claimed 
as  a  valuable  provision  in  the  first  lease 
which  they  did  not  have  In  the  lease  for  the 
new  premises.  From  the  testimony  it  ap- 
pears that  they  did  not  use  It  at  night  in  the 
new  premises,  and  hence  they  have  not  suf- 
fered any  loss.  I  think  one  witness  said 
they  used  it  two  or  three  times.  At  any  rate 
they  used  it  very  little,  if  any,  so  that  an  ac- 
tual loss  has  not  been  incurred  by  this  plain- 
tiff company  In  the  failure  to  have  this  pro- 
vision in  the  lease.  That  illustrates  to  you 
the  mistake  you  would  make  if  you  would 
allow  this  plaintiff  company  for  the  loss  of 
these  various  items,  the  amounts  that  have 
been  stated  here  as  the  amounts  of  the  loss 
Incurred  to  this  plaintiff  company.    In  other 


words,  it  shows  the  necessity  of  your  not 
considering  these  various  items  of  damages, 
or  items  going  to  make  up  the  measure  at 
damages  which  you  are  to  allow  the  plain- 
tiff, but  only  to  consider  them  in  finding  out, 
if  yon  can,  what  the  fair  market  value  of 
this  lease  was.  Was  that  lease  of  value  ov^ 
and  al)ove  the  conditions  which  the  tenant, 
the  plaintiff,  was  obliged  to  perform?  What 
was  its  fair  market  value?  I  only  mention 
this  matter  in  regard  to  the  difference  in  the 
cost  of  the  power  to  be  furnished  outside  of 
the  regular  working  hours,  as  illustrating  to 
you  the  mistake  you  would  make  in  allow- 
ing the  plaintiff' these  items  which  he  claims. 
the  various  Items  he  claims  to  have  lost  by 
reason  of  this  destruction  of  the  lease,  except 
the  item  of  actual  expense  incurred  in  mov- 
ing. That  is  an  item  constituting  a  measure 
of  damages.  Do  not  make  a  mistake  in  that. 
But,  as  to  the  other  items,  you  are  only  to 
consider  them  in  your  efforts  to  ascertain 
what  market  value  this  lease  had,  if  any. 
Counsel  tor  plaintiff  has  properly  said  to 
you  that  he  does  not  claim  them  as  Items 
going  to  make  up  the  measure  of  damages, 
yet  they  are  items  for  you  to  consider  in  as- 
certaining the  market  value  of  this  lease.  If 
any.  I  need  not  go  over  the  other  items,  for 
they  are  all  of  the  same  nature— one  is  tbe 
difference  in  the  operation  of  this  machinery 
on  one  floor,  instead  of  on  two,  as  In  tbe  new 
building." 

Plaintiff  presented  thta  point:  "(2)  In  esti- 
mating the  value  of  the  plaintifTs  leasebold, 
the  Jury  should  take  Into  consideration  the 
costs  of  removal  to  and  tbe  fitting  up  their 
printing  plant  in  the  new  location,  the  loss 
and  interruption  of  its  business  during  the 
removal,  the  increase  of  rent,  including  the 
increased  cost  of  power,  the  loss  of  the  privi- 
lege of  power  for  working  at  night,  the  Inr 
convenience  and  increased  costs  of  doing  busi- 
ness at  the  new  location,  and  any  other  facts 
and  circumstances  in  evidence  injuriously 
affecting  plaintiflTs  property  as  the  direct 
and  necessary  result  of  the  appropriation  of 
their  leasebold  by  the  defendant  Answer: 
This  is  affirmed.  This  is,  as  you  will  observe, 
if  you  notice  carefully  its  meaning,  in  tbe 
line  of  my  instruction  to  you ;  not  that  yon 
are  to  take  tnose  items,  except  the  item  of 
tbe  cost  of  removal,  as  a  measure  of  dam- 
ages, but  only  for  your  consideration  in  as- 
certaining what  If  anything,  was  the  fair 
market  value  of  this  lease  which  the  plaintiff 
has  lost  Has  he  lost  anything  by  it?  It 
would  seem,  from  the  testimony,  that  the 
machinery  is  substantially  as  good  as  it  was 
before  the  removal ;  but  the  loss  there,  as  it 
turns  out  from  the  claim  made  afterwards, 
was  not  actual  loss,  or  the  injury  to  the  ma- 
chinery in  moving,  but  the  loss  which  they 
claim  in  the  operation  of  the  machinery  on 
the  two  fioors,  instead  of  the  one.  But  those 
are  simply  matters  for  your  consideration  in 
ascertaining  If  this  lease  has  a  market  valuer 
and,  if  80,  what" 
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Defendant  presented  these  points: 

"(1)  It  appearing  from  tbe  evidence  that 
the  defendant  railroad  company,  by  due  cor- 
porate action,  bad  by  resolution  of  Its  board 
of  directors,  adopted  July  29,  1901,  appropri- 
ated the  property  of  Henry  C.  Bair  for  rail- 
road purposes,  and  on  November  22,  1902,  the 
court  of  common  pleas  No.  1  of  Allegheny 
county,  Pa.,  at  No.  182,  December  term,  1902, 
approved  absolutely  a  bond  to  Henry  C.  BaIr, 
conditioned  to  pay  bim  his  damages  occasion- 
ed by  the  appropriation  made  July  28,  1901, 
as  aforesaid,  the  defendant  company  acquired 
a  complete  title  to  the  property  of  Henry  C. 
Balr  for  railroad  purposes,  subject  to  the 
right  of  the  various  lessees  and  sublessees 
therein  to  comi)ensatlon  for  the  value  of  tbe 
then  current  term  of  their  several  leases.  If 
any ;  and,  subject  to  such  leases  and  subleas- 
es, tbe  right  of  entry  and  exclusive  possession 
of  tbe  entire  property,  as  of  date  November 
22,  1902.    Answer:    Refused. 

"(2)  That,  by  virtue  of  the  adoption  by  the 
board  of  directors  of  the  defendant  company 
of  tbe  resolutions  of  July  29,  1901,  appropri- 
ating the  premises  at  the  southwest  comer 
of  Ferry  street  and  Third  avenue.  First 
ward,  city  of  Pittsburg,  then  owned  by  Henry 
C.  Balr  and  in  the  possession  of  said  Balr, 
his  lessees  and  their  sublessees,  said  prem- 
ises became  the  property  of,  and  title  there- 
in vested  in,  the  defendant  railroad  company, 
subject  only  to  the  payment  of,  or  securing  to 
the  parties  Interested,  the  damages  accruing 
by  reason  of  said  appropriation,  and  any 
lease  made  subsequent  to  that  date  would 
be  Invalid  as  to  the  defendant  railroad  com- 
pany.   Answer:    Refused." 

"(4)  There  l)elng  no  evidence  offered  in 
this  case,  upon  the  part  of  the  plaintiff,  of  the 
value  of  the  unexpired  term  of  the  leasehold 
of  the  plaintiff  In  the  Balr  Building,  alleged 
to  have  been  appropriated  by  the  defendant, 
the  measure  of  damages,  under  all  the  testi- 
mony, if  the  plaintiff  Is  entitled  to  recover 
at  all,  is  the  actual  amount  shown  to  have 
been  necessarily  expended  by  the  plaintiff  in 
tbe  removal  of  the  machinery  and  other 
property  of  the  plaintiff  from  the  Balr  Build- 
ing to  tbe  Imperial  Building;  and,  if  the 
jury  should  find  that  the  plaintiff  Is  entitled 
to  recover,  your  verdict  should  be  for  that 
amount    Answer:    Refused." 

Verdict  and  judgment  for  plaintiff  for 
$3,093.79. 

Argued  before  MITCHELL,  C.  X,  and 
FELL,  BROWN,  MESTREZAT,  BLKIN,  and 
STEWART,  JJ. 

Willis  F.  McCook,  for  appellant  Levi 
Bird  Duff  and  L.  B.  D.  Reese,  for  appellee. 

FELL,  J.  This  action  was  by  a  subtenant 
to  recover  tbe  loss  sustained  by  the  taking  of 
the  leased  property  by  the  defendant  in  the 
construction  of  its  road.  The  plaintiff  con- 
ducted a  printing  establishment  on  the  third 
floor  of  a  building  owned  by  H.  C.  Balr,  who 
bad  leased  the  whole  building  to  the  Balr 


&  Gazzam  Manufacturing  Company  for  a 
term  of  10  years,  expiring  April  1,  1907. 
The  manufacturing  company  leased  the  third 
floor  to  the  plaintiff  for  a  term  which  expired 
April  1,  1903,  and  on  January  2»,  1903,  ex- 
tended the  lease  to  April  1,  1907.  A  bond 
to  secure  the  owner  of  the  building  was  ap- 
proved November  22,  1902.  At  this  time  mu- 
nicipal consent  to  enter  the  city  of  Pittsburg 
had  not  been  obtained.  Proceedings  bad  been 
tostltuted  by  the  city  to  enjoin  the  construc- 
tion of  the  road,  and  it  was  decided  January 
6, 1903,  that  municipal  consent  was  necessary. 
See  Pittsburg  v.  Railway  Ck).,  205  Pa.  13,  54 
Atl.  468.  Consent  was  obtained  in  February, 
1903,  and  tbe  defendant,  l>y  direction  of  the 
court  of  common  pleas,  filed  another  bond 
to  secure  the  owner.  This  bond  was  approv- 
ed April  28,  1908.  A  bond  to  secure  the 
plaintiff  in  this  case  was  approved  June  6, 
1903.  The  time  of  the  appropriation  of  the 
owner's  Interest  in  the  building  became  of  im- 
portance, because  of  the  contention  of  the 
defendant  at  the  trial  that  the  extension  of 
the  plaintiff's  lease  on  January  28,  1903,  was 
made  after  the  whole  building  bad  been  ap- 
propriated ;  that  the  plaintiff  acquired  no  ad- 
ditional right  by  It;  and  that  the  term  for 
the  taking  of  which  it  could  recover  ended 
April  1,  1903,  and  not  April  1,  1907.  The  an- 
swer to  this  contention  Is  that  the  extension 
of  the  plaintiff's  lease  antedated  any  valid 
proceedings  by  the  defendant  to  appropriate 
the  owner's  interest  in  the  building.  Until 
consent  had  been  obtained.  It  had  no  right 
to  enter  the  city,  and  It  could  not  appropriate 
any  property  therein.  The  court  was  there- 
fore right  In  holding  that  there  was  no  ap- 
propriation until  the  approval  of  the  second 
bond,  and  that  the  plaintiff's  term  extended 
to  April  1,  1907. 

The  instruction  as  to  the  measure  of  dam- 
ages was  that  the  plaintiff  was  entitled  to 
recover  the  value  of  its  lease,  and,  In  addi- 
tion thereto,  the  reasonable  cost  of  removing 
the  machinery,  and  that,  in  determining  the 
value  of  the  lease,  the  increased  rental  it 
was  required  to  pay  and  the  actual,  direct 
loss  occasioned  by  the  stopping  of  its  ma- 
chinery might  be  taken  into  consideration. 
That  the  cost  of  removing  tbe  machinery 
was  submitted  as  a  distinct  Item  for  which 
there  could  be  a  recovery,  and  not  merely  as 
evidence  of  the  value  of  the  right  of  which 
tbe  plaintiff  was  derived,  is  a  matter  of 
which  the  appellant  should  not  now  com- 
plain. The  case  was  tried  by  both  sides,  on 
the  theory  that  there  could  be  a  recovery  of 
the  cost  of  removal  in  addition  to  the  value 
of  the  lease.  The  appellant's  counsel  asked 
the  court  to  instruct  the  jury  ttiat,  there  be- 
ing no  evidence  of  the  value  of  the  unex- 
pired term  of  the  lease,  the  measure  of  dam- 
ages imder  all  tbe  testimony  was  the  actual 
amount  shown  to  have  been  expended  in  tbe 
removal  of  the  machinery  and  other  property 
from  tbe  building,  and  that  the  verdict 
should  be  limited  to  tliat  amount    When  a 
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case  has  been  tried  on  tbe  ground  taken  by 
the  appellant  at  the  trial,  he  should  not  be 
heard  to  question  Its  correctness.  Carpenter 
V.  Lancaster,  212  Pa.  581,  61  Atl.  1113. 

Whether,  hi  an  action  by  a  tenant  whose 
leasehold  Interest  has  been  taken  under  the 
right  of  eminent  domain,  the  cost  of  remoy- 
Ing  machinery  used  In  the  business  In  which 
he  was  engaged  and  losses  directly  resulting 
from  Interruption  of  the  business  can  be 
considered,  Is  a  question  on  which  the  deci- 
sions are  not  harmonious.  The  market  value 
of  the  land  taken  is  the  test  universally  ap- 
plied In  an  action  by  an  owner,  and  It  Is 
as  accurate  a  measure  of  bis  loss  as  any  that 
can  be  set  up.  What  he  is  entitled  to  Is  the 
value  of  the  land  ascertained  by  a  fair  ap- 
pralsemoit,  and  of  this  value  the  selling 
price  of  land  similarly  situated  is  prima  facie 
the  best  evidence.  But  market  value  is  an 
unsatisfactory  test  of  the  value  to  a  tenant 
of  a  leasehold  interest.  It  is  really  no  test 
at  all  because  a  lease  rarely  has  any  market 
value.  Generally  it  Is  not  assignable  at  the 
will  of  the  tenant,  and  he  pays  in  rent  all 
that  the  right  of  occupation  Is  worth.  The 
right  of  which  he  Is  deprived,  and  for  which 
he  is  entitled  to  full  compensation,  is  the 
right  to  remain  in  undisturbed  possession  to 
the  end  of  the  term.  The  loss  resulting  from 
the  deprivation  of  this  right  is  what  he  Is 
entitled  to  recover.  The  value  of  the  right 
he  is  forced  to  sell  cannot  ordinarily  be 
measured  by  its  market  price,  for  there  is 
no  market  for  it;  nor  can  It  always  be  meas- 
ured by  the  difference  between  the  rent  re- 
served and  the  rental  value,  if  the  lease 
should  be  a  favorable  one.  If,  as  was  the 
case  here,  a  tenant,  engaged  In  a  business  re- 
quiring the  use  of  heavy  machinery  and  ap- 
pliances, should  secure  a  new  place  equally 
well  adapted  to  his  business,  and  at  the  same 
rent,  he  would  still  be  at  the  expense  of  re- 
moval and  at  a  loss  because  of  the  stoppage 
of  his  business.  These  are  matters  to  be 
considered  In  connection  with  others,  not  as 
substantive  elements  of  damage,  but  as  tend- 
ing to  prove  the  value  of  the  leasehold  in- 
terest. 

This  subject  was  conEtldered  In  Getz  v. 
Railroad  Co.,  a  case  twice  before  this  court, 
reported  hi  105  Pa.  547  and  113  Pa.  214,  6 
Atl.  356,  in  which  a  part  of  the  leased  prop- 
erty, used  as  a  martile  mill,  was  taken,  com- 
pelling a  removal  of  the  tenant's  business. 
It  was  held  that,  in  ascertaining  the  dam- 
ages to  the  tenant,  the  value  of  the  lease, 
and  also  of  the  machinery  and  fixtures  In 
place,  were  to  be  taken  Into  consideration, 
and  that,  as  tending  to  show  the  difference 
In  value  of  the  machinery  and  fixtures  before 
the  taking  of  the  property  and  their  value 
to  be  removed  and  applied  to  the  same  or 
other  use,  the  expense  of  removal  was  evi- 
dence. In  Kersey  v.  Railroad  Co.,  133  Pa. 
234.  19  Atl.  553,  7  L.  R.  A.  409,  19  Am.  St 
Rep.  032,  a  part  of  the  tenant's  coal  yard 
was  taken  In  building  a  railroad.     Evidence 


was  admitted  to  show  the  cost  of  recon- 
strucldng  appliances  used  in  the  business, 
the  increased  cost  of  handling  coal,  and  the 
Increased  waste  resulting  from  breakage,  as 
affecting  the  value  of  the  leasehold.  In 
Bhret  V.  RaUroad  Co.,  151  Pa.  158,  24  AU. 
1008,  the  plaintiff  used  the  leased  premises 
in  carrying  out  a  contract  to  remove  dally 
from  the  city  gas  works  large  quantities  of 
coal  tar,  and  evidence  was  received  to  show 
the  additional  cost  necessarily  Incurred  in 
performing  the  contract  In  none  of  these 
cases  was  there  a  departure  from  the  rule 
that  the  tenant's  recovery  Is  restricted  t»  the 
value  of  the  unexpired  term.  The  evidence 
was  admitted  to  show  this  value.  Becker 
V.  Railroad  Co.,  177  Pa.  252,  35  Atl.  617,  35 
L.  R.  A.  583,  is  not  in  conflict  with  these 
cases.  The  plaintiff  there  was  the  owner 
of  the  building  taken,  in  which  he  carried 
on  the  business  of  a  merchant  tailor.  The 
attempt  at  the  trial  was  to  show  the  dif- 
ference between  the  value  of  his  goods  in 
the  store  to  be  sold  to  h(s  customers,  and 
their  value  if  removed  and  sold  elsewhere. 
This  difference  was  the  profit  of  his  busi- 
ness, and  it  had  no  bearing  on  the  question 
at  issue,  the  value  of  the  real  estate. 
The  judgment  is  affirmed. 


SHIPLEY  et  al.  v.  PITTSBURG,   C.  &   W. 

R.  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  7.  1907.) 

1.  Eminent  Domain— LEASEnoi-p — Damages. 

In  condemninK  a  building  without  munici- 
pal consent,  where  the  lease  to  a  part  of  the 
building  is  extended  the  railroad  will  be  liable 
to  the  tenant  on  the  lease  as  extended  before  the 
consent  obtained. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18.  Eminent  Domain,  §$  421-424.] 

2.  Appeal — Objections  Not^Raiseh  Below. 

In  an  action  against  a  railroad  company  to 
recover  damages  for  loss  of  a  leasehold,  the 
judgment  will  not  be  reversed  for  error  in  snb- 
mittinK  to  the  jury  the  depreciation  in  value  of 
the  fixtures  in  place  and  the  cost  of  the  removal, 
as  separate  items  for  recovery,  where  no  ob- 
jection was  made  below. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dik. 
vol.  2,  Appeal  and  Error,  SJ)  1258-1280.] 

3.  Eminent    Domain  —  Conoemnation     op 
Leasehold. 

Where  a  railroad  company  condemns  a 
leased  building  and  the  leasehold  interest,  it 
cannot  exercise  the  landlord's  right  onder  the 
lease  to  compel  the  tenant  to  vacate  the  build- 
ing on  10  days'  notice. 

Appeal  from  Court  of  GommcHi  Pleas,  Al- 
legheny County. 

Action  by  Ewlng  H.  Shipley  and  Sherman 
MasBlngham  against  the  Pittsburg,  Carnegie 
&  Western  Railroad  Company.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

Defendant  presented,  inter  alia,  the  follow- 
ing points: 

"(1)  It  appearing  from  the  evidence  that 
the  lease  for  the  appropriation  of  which  the 
plaintiffs  seek  to  recover  In  this  case  oon- 
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■tained  a  clause  antborlzing  the  landlord 
at  hlB  option  to  terminate  the  term  of  said 
lease  on  10  days'  notice  and  that  the  plain- 
tiffs bad  more  than  10  days'  notice  before  the 
railroad  company  entered  upon  the  premises 
of  its  Intention  to  so  enter,  the  term  of  the 
lease  was  then  and  there  terminated,  and  the 
plaintiffs  are  entitled  to  no  damages  on  ac- 
count of  any  claim  founded  upon  said  lease 
or  the  unexpired  term  thereof.  Answer: 
As  a  whole,  under  the  evidence,  this  point  Is 
refused. 

"(2)  The  evidence  showing  certain  amounts 
expended  partly  for  services  In  connection 
■with  the  business  of  the  plaintiffs  and  partly 
in  connection  with  the  moving  of  the  plain- 
tiffs from  the  premises,  there  being  no  dis- 
tribution or  separation  of  the  said  Items  so 
as  to  indicate  substantially  what  was  expend- 
ed by  the  plaintiffs  in  moving  from  their  loca- 
tion at  No.  418  Liberty  street  to  the  new  loca- 
tion at  Seventh  street  and  I>lberty  avenue, 
the  Jury  cannot  find  for  any  sum  on  account 
of  the  plaintiffs  on  account  of  expense  of 
moving.  Answer:  This  point  as  a  whole  la 
refused,  because  there  Is  some  evidence  (if 
believed  by  the  Jury)  that  of  the  wages  earned 
and  charged  (during  the  removal  period  of 
three  weeks)  at  least  90  per  cent,  thereof  rep- 
resented the  actual  necessary  time  and  wages 
employed  and  earned  in  such  removal  of 
plaintiffs'  stock  from  the  old  location  to  the 
new. 

"(3)  The  term  of  the  plaintiffs  under  the 
lease  having  expired  by  notice  from  the 
railroad  company  at  least  10  days  before  they 
entered  upon  the  premises,  the  plaintiffs  are 
not  entitled  to  recover  the  expenses  of  mov- 
ing.   Answer:    Refused." 

"(5)  It  appearing  from  the  testimony  that 
the  fixtures  at  No.  418  Liberty  avenue  were 
not  removed  from  those  premises  and  set  up 
In  the  same  way  at  the  new  premises,  there 
Is  no  evidence  upon  which  to  found  a  verdict 
for  the  plaintiffs  on  account  of  depreciation 
of  fixtures.     Answer:    Refused." 

Verdict  and  Judgment  for  plaintiff  for  |2,- 
942.58. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  ELKIN, 
and  STEWART,  JJ. 

Willis  F.  McCook,  for  appellant  J.  P. 
Patterson  and  Boyd  Crumrine,  for  appellees. 

FELL,  J.  The  plaintiffs  were  engaged  in 
the  wholesale  drug  business,  and  were  the 
lessees  of  a  building  which  was  taken  by  the 
defendant  In  the  construction  of  its  road. 
The  lease  was  for  one  year  from  April  1, 
1901,  with  the  right  in  the  lessees  to  extend 
it  .for  two  years  from  April  1,  1902.  They 
had  exercised  this  right  by  giving  the  notice 
provided  for  by  the  lease,  and  16  months  of 
their  term  was  unexpired  at  the  date  of  the 
approval  of  the  bonds  given  to  secure  them 
and  the  owner.  The  questions  raised  as  to 
the  measure  of  damages  are  practically  the 
same  as  those  considered  In  the  preceding 


case.  James  McMlllIn  Printing  Company  v. 
Pittsburg,  Carnegie  &  Western  Railroad  Com- 
pany, 65  Atl.  1091.  The  testimony  as  to  the 
expense  of  taking  down  and  replacing  of  fix- 
tures in  the  new  location,  to  which  some  of 
the  assignments  of  error  relate,  was  eliminat- 
ed* by  the  charge,  and  the  elements  of  damage 
submitted  to  the  Jury  were  the  value  of  the 
unexpired  term,  the  depreciation  In  value 
of  the  fixtures  In  place,  and  the  reasonable 
cost  of  removal.  The  last  two  should  not 
have  been  submitted  as  separate  Items,  for 
which  a  recovery  could  be  had,  but  as  evi- 
dence of  the  value  of  the  right  of  undisturb- 
ed possession  to  the  end  of  the  term  which 
had  been  taken  from  the  plaintiffs.  No  ob- 
jection, however  was  made  on  this  ground, 
and  no  specific  instructions  on  the  subject 
were  asked  for  at  the  trial. 

The  main  qnestlon  In  the  case  was  wheth- 
er the  appellant  could  exercise  the  right  re 
served  by  the  landlord  to  require  the  tenant 
to  vacate  the  bnilding  on  10  days'  notice. 
The  lease  contained  the  following  clause: 
"And  the  said  parties  of  the  second  part 
covenant  and  agree  that  they  will  remove 
from  and  give  peaceable  possession  of  the 
premises  hereby  leased  within  ten  days  after 
he  shall  have  received  from  the  lessor  notice 
to  vacate  the  premises."  Under  the  facts  of 
this  case,  the  defendant  acquired  no  right 
under  this  clause.  The  bond  to  secure  the 
owner  and  the  bond  to  secure  the  tenants 
were  approved  the  same  day.  The  only  no- 
tice proved  waa  a  written  notice  of  the  time 
when  a  bond  to  secure  the  tenants  would 
be  presented  to  the  court  for  approval,  and 
an  oral  statement  made  by  the  agent  who 
served  it  that  the  plaintiffs  would  have  to 
look  out  for  a  new  place.  There  was  an 
attempt  to  give  to  this  notice  the  effect  of  a 
notice  given  under  the  lease,  but  there  was 
neither  proof  nor  offer  of  proof  of  a  notice 
given  under  the  lease.  If  such  a  notice 
had  been  given,  it  would  not  have  reduced 
the  term  from  16  months  to  10  days.  If  giv- 
en before  the  approval  of  the  owner's  bond. 
It  was  given  at  a  time  when  the  defendant 
had  no  right  In  the  property.  If  given  after 
the  owner  had  been  secured,  since  both  bonds 
were  approved  at  the  same  time,  it  was 
given  after  the  appropriation  of  the  tenant's 
interest  had  been  completed,  and  the  status 
of  the  parties  fixed.  The  tenant's  term  of 
16  months  had  been  taken,  and  the  obliga- 
tion to  pay  for  it  had  been  incurred.  In  re- 
lief of  its  obligation,  the  defendant  could  not 
destroy  the  value  of  the  thing  taken. 

The  Judgment  is  affirmed. 


NEELD  et  ai.  v.  CUNNINGHAM  et  al. 
(Supreme  Court  of  Pennsylvania.    Jan.  7,  1907.) 
1.  Ejectment— New  Tbial. 

Act  May  8.  1901  (P.  L.  142).  providing  that 
where  one  verdict  in  ejectment  between  tlie 
same  parties  be  eiven  for  either  party,  and  judg- 
ment is  entered  thereon,  such  judgment  shall  bo 


Digitized  by 


(^oogle 


1096 


65  ATLANTIC  REPORTER. 


CP*. 


conclusive,  does  not  apply  to  verdicts  and  Judg- 
ments recovered  before  Uie  date  of  tlie  act 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17.  Ejectment  (  379.] 
2.  Same  — Nkw   Tbiai.  —  Recovebt   roB   Im- 

PBOVEMENTS. 

Where,  in  ejectment  judtrment  has  been 
rendered  against  defendant,  and  no  question 
has  I)een  raised  as  to  improvements,  defendant 
in  a  second  ejectment  brouKbt  by  himself,  aa 
plaintiff,  may  recover  the  value  of  the  improve- 
ments on  the  land,  as  provided  for  by  Act 
April  12.  1842  (P.  L.  262). 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17.  Ejectment  SS  468-481.] 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Action  by  Hettle  H.  Neeld  and  others 
against  John  T.  Cunningham  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Reversed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  ELEIN,  and 
STEWART,  JJ. 

Charles  K.  Robinson  and  William  B.  Rod- 
gers,  for  appellants.  Jesse  T.  Lazear,  Thom- 
as C.  Lazear,  and  Charles  P.  Orr,  for  ap- 
pellees. 

STEWART,  J.  This  was  the  second  eject- 
ment  suit  between  the  same  parties,  for  the 
same  premises.  The  first,  finally  concluded 
January  9,  1901,  was  brought  by  the  appel- 
lees here  against  appellants,  who '  were  In 
possession  under  a  tax  title,  and  resulted  in 
a  verdict  for  the  plaintiffs,  who  thereupon 
acquired  possession.  The  present  action  was 
begun  by  appellants  August  29,  1903.  On  the 
trial  of  the  case  the  act  of  May  8,  1901  (P. 
L.  142),  which  directs  that  one  verdict  and 
judgment  thereon  in  actions  of  ejectment 
shall  be  final  and  conclusive,  was  pleaded 
In  bar.  The  learned  trial  judge  was  of 
opinion  that  the  act  operated  retroactively, 
and  accordingly  directed  a  verdict  for  the  de- 
fendants. Was  this  a  true  interpretation  of 
the  act?  The  determining  consideration  to 
the  mind  of  the  court  was  the  provision  In 
the  third  section  of  the  act,  as  amended, 
which  reads  as  follows :  "Nothing  in  this  act 
shall  be  construed  to  apply  to  lands  or  tene- 
ments as  to  which  any  writ  or  writs  of  eject- 
ment were  pending,  and  final  Judgment  not 
entered,  at  the  time  of  the  approval  of  the 
act  hereby  amended."  P.  L.  1903,  p.  293. 
Apart  from  this  provision,  there  Is  nothing 
in  the  act  that  affords  the  slightest  warrant 
for  supposing  that  the  act  was  Intended  to 
apply  to  verdicts  and  judgments  previously 
rendered.  The  language  used  in  the  first  sec- 
tion— ^that  part  of  the  act  which  bars  the 
right  of  a  second  action— Imports  prospective 
operation  solely.  The  words  are:  "Where 
one  verdict  shall  be  given."  With  nothing 
else  in  the  act  but  this  to  indicate  the  ex- 
tent of  its  application  a  retroactive  construc- 
tion would  be  impossible.  To  overcome  tliis 
necessary  meaning  so  plainly  indicated  by 
the  language  used  nothing  short  of  an  equally 
plain,  positive,  and  unambiguous  expression 


to  the  contrary  will  sufllce.    This  would  be 
true  though  no  questions  of  policy  were   in- 
volved.    By    so    much    the   greats    reason 
should  a  positive,  unambiguous  expression  of 
purpose  contrary   to  that  clearly   derivable 
from    the    enacting    language    t>e    required, 
where  the  effort  is  to  accomplish  by  conatmc- 
tion  a  result  which  the  law  for  equitable  rea- 
sons desires  to  avoid  whenever  It  can.     "Stat- 
utes are  prima  facie  prospective  in  their  op- 
eration, and  retrospective  laws  being  In  their 
nature  odious.  It  ought  never  to  be  presumed 
the  Legislature  Intended  to  pass  them,  where 
the  words  win  admit  of  any  other  meaning." 
Underwood  v.  Lilly,  10  Serg.  &  R.  97.     "Re- 
trospective laws  generally  if  not  unlTersally 
worlc  Injustice,  and  ought  to  be  so  construed 
only  when  the  mandate  of  the  Legislature  is 
imperative."    Taylor  v.  Mitchell,  57  Pa.  209. 
The  absence  of  any  express  direction  in  the 
act  under  consideration,  that  it  should  apply 
as  well  to  cases  in  which  verdict  and  judg- 
ment had  been  rendered,  ought  to  be  suffi- 
cient in  itself  to  save  such  cases  from  Its 
operation.    In  order  to  derive  from  the  third 
section  a  purpose  to  make  it  relate  back  re- 
sort  Is  had  to   artificial  constructloii.    Be- 
cause exemption  from  the  provisions  of  the 
act  is  allowed  in  cases  of  writs  x>endlng  at 
the  time  of  the  enactment,  it  Is  argued  that 
no  other  exemptions  were  intended,  under  the 
rule  expressum  faclt  cessare  taciturn.     But 
the  rule  is  without  application  here.    The  act 
by  its  express  terms  looks  to  the  future  and 
not  to  the  past    The  first  section  has  regard 
to  verdicts  and  judgments  that  shall  be  ren- 
dered, and  none  other,  and  out  of  these,  not 
out  of  all  verdicts  and  judgments  whenso- 
ever rendered,  but  out  of  those  to  be  ren- 
dered, it  excepts  cases  then  pending,  and  as 
to  these  future  verdicts  and  judgments  it 
says  they  shall  be  exempt    The  exception 
is  In  favor  of  a  class  of  cases  which,  but  for 
the  third  section,  would  clearly  fall  within 
the  terms  of  the  act    Prior  judgments  and 
verdicts  were  in  no  such  danger.    For  any- 
thing contained  In  the  act  the  appellants 
were  entitled  to  maintain  their  action,  and 
the  assignment  of  error  that  relates  to  tne 
court's  action  in  this  regard  is  sustained. 

Since  the  case  must  go  back  for  another 
trial,  the  remaining  question  raised  by  the  as- 
signments requires  an  expression  of  view. 
On  the  trial  of  the  case  plaintiffs  sought  to 
recover  as  well  for  the  value  of  the  Improve- 
ments made  by  those  under  whom  they 
claimed  title.  The  court  held  that  this  right 
attached  only  in  connection  with  the  first 
ejectment,  and  refused  to  submit  the  claim. 
The  act  of  April  12, 1842  (P.  L.  262),  provides 
that  a  recovery  for  improvements  shall  be  an 
incident  in  all  cases  whatsoever  where  a  re- 
covery Is  had  against  a  purchaser  at  a  sale 
for  taxes,  or  other  person  claiming  under 
him.  In  the  former  stilt  between  these  par- 
ties it  was  averred  in  defendants'  abstract 
of  title  that  the  person  under  whom  defend- 
ants claimed  had  not  only  paid  all  the  taxes 
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assessed  during  his  occnpancy,  but  had  erect- 
ed 10  dwelling  bouses  on  the  land  during 
this  period,  at  a  cost  of  from  $2S,000  to 
$90,000,  and  that  these  expenditures  bad  been 
made  with  both  constructive  and  actual  no- 
tice to  the  plaintiffs.  The  evident  purpose 
In  setting  this  out  in  the  abstract,  however 
Inefficacious,  was  to  estop  the  plaintiffs  in 
their  action.  Certainly  there  was  nothing 
In  the  record  of  the  case,  so  far  as  we  are 
permitted  to  see  it,  that  shows  that  any  claim 
for  compensation  was  made,  or  that  any  claim 
of  this  character  was  considered  in  the  ad- 
judication. Xt  was  not  In  the  case.  Are  the 
defendants,  In  that  action,  now  that  they  are 
the  plaintiffs  In  this  second  ejectment,  pre- 
cluded from  asserting  such  claim  here?  We 
think  not  The  act  Is  too  explicit  in  its 
terms  to  admit  of  any  other  conclusion  than 
that  a  party  claiming  under  a  tax  title  baa 
a  right  to  one  adjudication  of  his  claim  for 
Improvements,  and  that  this  right  may  be 
exercised,  once  for  all.  In  any  action  brought 
by  his  adversary  or  himself  where  the  legal 
title  to  the  land  In  question  is  the  subject 
of  the  dispute.  It  expressly  provides  that 
be  may  assert  this  right  whether  he  be  in  or 
out  of  possession,  whether  be  be  plaintiff 
or  defendant  in  the  action.  The  fall  signifi- 
cance of  this  provision  seems  to  have  been 
overlooked.  The  party  claiming  could  have 
made  no  Improvements  except  he  had  been 
at  one  time  In  possession  under  bis  tax  title. 
If  out  of  possession,  the  presumption  must  be 
tbat  he  was  dispossessed  in  consequence  of 
an  adverse  verdict.  Yet,  being  out  of  posses- 
sion, his  statutory  right  to  assert  his  claim 
remains,  and  this  could  only  be  In  a  second 
or  third  ejectment,  as  the  case  might  be. 

The  act  gives  one  process  for  the  enforce- 
ment of  the  claim  when  recovered  by  a  de- 
fendant in  possession,  and  quite  another 
when  recovered  by  a  plaintiff  out  of  posses- 
sion. The  clear  implication  is  tbat  the  claim 
may  be  asserted  upon  either  ejectment  as  the 
claimant  may  elect  This  right  of  election 
gives  the  claimant  no  undue  advantage.  On 
tbe  other  hand,  restricting  his  right  to  the 
first  action  would  obviously  result  in  some 
cases  at  least  in  prejudicing,  and  perhaps 
defeating,  bis  statutory  right  to  a  second  Im- 
partial trial  on  the  question  of  a  legal  title. 
In  holding  to  the  view  here  expressed  we  are 
not  running  counter  to  anything  said  in 
Paull's  Executors  v.  Eldred  &  Hill,  29  Fa. 
415,  or  in  Frlcke  v.  Safe  Deposit  &  Trust 
Company,  183  Pa.  271,  38  Atl.  601.  In  the 
former,  the  act  of  April  12,  1842,  was  not 
under  consideration.  True,  it  was  a  second 
ejectment  and  tbe  right  of  the  holder  of 
the  tax  title  to  recover  for  the  Improvements 
made  thereunder  was  denied;  but  tbe  cir- 
cumstances were  so  unlike  what  we  have  here 
that  tbe  case  furnishes  no  present  authority. 
The  second  ejectment  there  was  not  brought 
to  try  the  legal  title,  but  was  avowedly  and 
exclusively  for  the  recovery  of  compensation 
for  lmprov«nent8  made  during  possession  un- 


der the  condemned  title.  The  right  to  re- 
cover for  a  claim  of  this  character  was  more 
than  doubted  by  the  court ;  but  the  right  be- 
ing conceded,  for  the  purposes  of  the  argu- 
ment It  was  held  that  since  no  claim  of  title 
was  asserted,  the  action  was  to  be  regarded 
as  in  the  nature  of  a  bill  in  equity  for  the 
enforcement  of  the  equitable  lien  incident  to, 
and  depending  upon,  the  possession  of  the 
premises,  inasmuch  as  it  could  only  be  en- 
forced, if  at  all,  by  permitting  the  defend- 
ant to  retain  the  possession  until  it  was  paid, 
and  such  remedy  could  not  avail  a  plaintiff 
out  of  possession.  The  present  case  proceeds 
on  a  very  different  basis.  It  ia  a  second 
ejectment  brought  by  the  holders  of  the  tax 
title.  In  the  exercise  of  a  statutory  right,  to 
recover  possession.  The  right  to  the  action 
cannot  be  denied,  nor  can  the  right  to  recover 
in  an  ejectment  suit  for  tbe  value  of  the 
improvements  be  questioned — both  rest  alike 
upon  statutory  authority.  With  respect  to 
the  latter,  it  is  not  a  question  of  equitable  In- 
terference to  avoid  inequitable  results,  but  a 
statutory  proceeding  for  tbe  enforcement  of 
statutory  rights.  All  that  was  said  In  Frlcke 
V.  Safe  Deposit  &  Trust  Company,  183  Pa. 
271,  88  Atl.  601,  was  that  the  plaintiff  who 
had  recovered  on  his  legal  title  could  not 
afterwards  be  brought  into  equity,  and  made 
to  account  for  the  value  of  Improvements; 
that  tbe  statute  which  created  the  right  pro- 
vided the  remedy  as  well.  We  are  of  opin- 
ion that  in  the  pending  action  plaintiffs  had 
a  right  to  have  their  claim  for  improvements 
adjudicated. 

The  assignments  of  error  are  sustained. 
The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded. 


MARKOWITZ  V.  PITTBBURG  A  C.  R.  CO. 
(Supreme  Court  of  Pennsylvania.    Jan.  7,  1907.) 

1.  Bvidenc&-Opihion— Valu»  oir  Pbopebtt— 
Condemnation  Pboceewngs— Competency 
op  Witness. 

In  condemnation  proceedines,  the  compe- 
tency of  witnesses  as  to  tbe  value  of  property 
should  be  first  passed  upon  by  the  court. 

[Bd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  IS  2290,  22Q\,  2363.] 

2.  Sake. 

In  order  to  render  a  witness  competent  as 
to  value  in  condemnation  proceedings,  he  should 
be  familiar  with  the  propwty,  the  uses  to  which 
it  may  be  put,  tbe  nature  of  its  improvements, 
and  know  the  values  in  the  nelKhborhood  and 
tbe  Keueral  price  of  property  in  the  locality. 

[EJd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  aO.  Evidence,  (  2273.1 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Samuel  Markowltz  against  tbe 
Pittsburg  &  Connellsvllle  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Argued  before  MITCHBLL,  C.  J.,  and 
FELL,  BROWN,  MESTRBZAT,  HLKIN, 
and  STEWART,  JJ. 
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John  S.  Wendt,  Johns  McCIeave,  and  Ed- 
-ward  T.  Noble,  for  appellant  John  F.  Cox 
and  A.  B.  Stevenson,  for  appellee. 

BLKIN,  J.  The  qnestion*  raised  by  this 
appeal  relate  to  the  competency  of  witnesses 
who  were  permitted  to  testify  as  to  the  value 
of  certain  lots  of  ground  appropriated  by 
the  defendant  company  under  the  power  of 
eminent  domain.  The  competency  of  wit- 
nesses in  such  cases  Is  a  preliminary  question 
to  be  passed  upon  by  the  court  after  proper 
examination  before  a  witness  is  permitted  to 
testify  as  to  value.  Michael  v.  Crescent  Pipe 
Line  Co.,  159  Pa.  99,  28  Atl.  204;  Friday  v. 
Penna.  R.  R.  Co..  204  Fa.  405,  54  Atl.  339; 
Hope  V.  P.  &  W.  R.  R.  Co.,  211  Pa.  401,  60 
Atl.  996.  In  the  case  at  bar  the  witnesses 
were  subjected  to  the  preliminary  examina- 
tion as  required  by  the  rule.  The  court  pass- 
ed upon  the  preliminary  question  of  com- 
petency, and  permitted  the  witnesses  to  tes- 
tify. It  Is  now  contended  that  their  examina- 
tion did  not  disclose  such  knowledge  of  the 
property  and  of  the  values  In  the  neighbor- 
hood as  to  qualify  them  to  testify  in  the 
case. 

We  have  said  that  an  essential  test  of  the 
competency  of  witnesses,  called  to  give  an 
opinion  as  to  the  market  value  of  land,  Is 
that  they  affirmatively  appear  to  have  actu- 
al personal  knowledge  of  the  facts  affecting 
the  subject-matter  of  the  Inquiry.  Michael 
V.  Crescent  Pipe  Line  Company,  supra.  The 
witness  should  have  some  special  opportu- 
nity for  observation,  and,  to  a  reasonable  ex- 
tent, have  in  bis  mind  the  data  from  which  a 
proper  estimate  of  value  ought  to  be  made. 
P.  V.  &  C.  Ry.  Co.  V.  Vance,  115  Pa.  325,  8 
Atl.  764.  He  should  be  familiar  with  the 
property  upon  which  he  Is  asked  to  fix  a  val- 
ue, its  area,  the  uses  to  which  it  may  be  put, 
the  extent  and  condition  of  its  improvements, 
and,  in  addition  thereto,  should  have  some 
knowledge  of  values  In  the  neighborhood  and 
the  general  selling  price  of  property  in  the 
locality  at  or  near  the  time  of  the  appropria- 
tion. Friday  v.  Penna.  R.  R.  Co.,  204  Pa. 
405,  54  Atl.  339.  As  we  read  the  testimony 
of  the  witnesses  whose  competency  has  been 
objected  to,  these  requirements  have  been 
reasonably  met  Samuel  Markowltz,  the 
question  of  whose  competency  is  raised  by 
the  first  assignment  of  error,  is  the  owner 
of  the  lot  and  the  appellee  in  this  case.  He 
was  a  merchant  and  had  owned  the  lot  for 
11  or  12  years.  He  was  familiar  with  the 
development  of  the  borough  In  which  It  was 
located,  and  had  general  knowledge  of  the 
values  of  property  In  that  neighborhood.  He 
knew  of  the  advantageous  location  of  his  lot 
as  a  business  comer,  and  had  frequently  been 
Importuned  to  sell  it.  His  testimony  shows 
that  he  knew  the  value  of  his  own  property 
which  had  been  in  his  possession  for  many 
years,  and  we  are  not  familiar  with  any  rule 
which  would  deny  him  the  right  to 'testify- 


as  to  Its  value  when  It  la  taken  away  from 
him  by  condemnation  proceedings. 

The   second,   third,   fourth,   and   fifth    as- 
signments of  error  relate  to  the  competency 
of  Swartz,  Fried,  Krone,  and  Donellan  as 
witnesses.     Swartz,  a  merchant,  and  Fried, 
a  grocer,   residents  for  many  years  of  the 
adjoining  borough  of  Homestead,  were  at- 
tracted by  the  business  possibilities  of  Ran- 
kin borough,  and  concluded  to  start  in  busi- 
ness there  If  a  favorable  site  could  be  secur- 
ed.   They  went  upon  the  ground  and  found 
the  lot,  the  value  of  which  Is  the  snbject- 
matter  of  this  controversy,  suitably  located. 
They  examined  It,  saw  its  location,  consid- 
ered its  desirability  as  a  place  of  business, 
and  then  went  around  among  the  neighbors 
In  order  to  secure  information  as  to  values 
and  the  general  selling  price  of  real  estate  In 
the  neighborhood.    They  heard  of  some  sales, 
and  In  one  Instance  at  least  knew  the  per 
foot  front  price  for  which  a  lot  had   been 
sold.    They  were  seeking  Information  as  to 
general  values  In  the  nelghboriiood,  as  well 
as  the  particular  value  of  the  lot  In  question, 
because  they  wanted  to  purchase  it,  and  in 
fact  did  make  an  otTer  for  It    Under  these 
circumstances  we  cannot  say  there  was  re- 
versible error  in  the  court  below  under  the 
discretion  which  the  trial  Judge  has  a  right 
to  exercise  in  such  cases  in  admitting  this  tes- 
timony.   Krone  was  In  the  real  estate  busi- 
ness, and  dealt  very  generally  In  property 
located  in  the  borough  of  Rankin.    His  office 
was  about  10  minutes'  walk  from  Keating 
Station,  near  which  the  lot  of  appellee  was 
located.    He  had  been  engaged  tn  that  busi- 
ness for  seven  or  eight  years,  and  was  fa- 
miliar with  the  values  of  real  estate  In  the 
neighborhood,  because  of  the  sales  made  by 
himself,  as  well  as  by  reason  of  the  general 
knowledge  obtained  through  his  real  estate 
business.     He   knew   this   property.   Its   lo- 
cation, its  frontage  and  depth,  Its  desirability 
as  a   business  location,  the  genera]   selling 
price  of  lots  in  the  neighborhood,  and  cer- 
tainly there  could  be  no  valid  objection  to  bis 
competency  as  a  witness.    Donellan  was  al- 
so in  the  real  estate  business.    He  was  the 
agent  In  charge  of  the  selling  of  the  lots  in 
the  general  plan  of  which  the  lot  In  question 
was  part.     He  was  a  prominent  citizen  in 
the  borough,  and  in  touch  with  its  budness 
and  public  afTalrs  for  many  years.    He  had 
been  engaged  in  the  real  estate  business  at 
that  place  for  14  years.    He  had  made  the 
sales  of  many  lots  In  the  borough,  and  evi- 
dently knew  as  much  about  real  estate  val- 
ues there  as  any  citizen  who  might  be  called 
as  a  witness.    It  was  through  him  as  agent 
of  the  vendor  that  the  lot  of  appellee  had 
been  sold  to  him  12  years  before  the  date  of 
its  appropriation  by  the  defendant  company. 
He  had  been  dealing  in  real  estate  during  all 
the  Intervening  years,  and  was  necessarily 
familiar  with  real  estate  values.    It  would 
seem  to  make  a  farce  of  our  rules  to  say 
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that  ffodi  a  witness  Is  not  competent  to  tes- 
tify because  he  was  not  able  to  fix  the  ex- 
act price  at  which  some  lots  bad  been  sold 
in  that  part  of  the  borough  where  the  lot 
of  appellpe  is  located. 

We  think  he  was  a  competent  witness. 
The  case  was  most  patiently  beard  by  the 
learned  trial  Judge,  who  Instructed  the  Jury, 
both  as  to  the  law  and  the  facts  Inrolved,  in 
a  painstaking  and  impartial  manner.  In  ad- 
dition to  the  testimony  offered,  the  Jurors 
went  upon  the  ground  and  viewed  for  them- 
selves the  premises,  and  from  their  personal 
observation  had  the  opportunity  of  testing 
tbe  correctness  of  the  testimony  of  all  the 
witnesses  on  the  question  of  value. 

Assignments  of  error  overruled,  and  Judg- 
ment affirmed. 


MARKOWITZ  v.  PITTSBURG  &  C.  R.  CO. 
(Supreme  Court  of  Pennsylvania.  Jan.  7.  1907.) 
Evidence— Opinion— Valtt*    oi'    Pbopertt— 

CONDEUNATION   PBOCEKDINOS. 

In  condemnation  proceedings,  one  who  had 
been  a  resident  of  an  adjoininf;  borough  for  30 
years,  had  been  assessor  for  12  years,  wap 
familiar  with  the  value  of  the  property  in  the 
borough  where  the  land  condemned  was  located, 
and  knew  of  sales  of  such  property  and  of  the 
prices  received,  was  a  competent  witness. 

[Ed.  Note. — For  oasps  in  point,  see  Cent.  Dij;. 
vol.  20,  Evidence,  g«  2217,  2273.1 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  Herman  Markowttz  against  the 
Pittsburg  &  Connellsvtlle  Railroad  Company. 
Jnrigment  for  plalntltt.  Defendant  appeals. 
Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  ELKIN,  and 
STEWART,  JJ. 

John  S.  Wendt,  Johns  McCleave,  and  Ed- 
ward T.  Noble,  for  appellant.  John  F.  Cox 
and  A.  B.  Stevenson,  for  appellee. 

ELKIN,  J.  There  is  but  a  single  assignment 
of  error  in  this  case.  It  raises  the  question 
of  tbe  competency  of  James  A.  Griffith  to 
testify  as  to  the  value  of  the  lots  appropriat- 
ed. What  we  have  said  generally  on  the 
subject  of  the  competency  of  witnesses  in 
such  cases  In  Samuel  Markowltz  v.  Pitts- 
burg &  ConnellsviUe  Railroad  Company  (In 
an  opinion  Just  handed  down)  65  Atl.  1Q07, 
applies  to  the  facts  lil  this  case.  Griffith  bad 
been  a  resident  of  the  borough  of  Braddock 
for  30  years,  was  assessor  12  years,  tax  col- 
lector for  10  years,  and  In  tbe  insurance  busi- 
ness for  5  years.  The  borough  of  Rankin  ad- 
Joins  Braddock,  and  it  Is  clear  that  the  wit- 
ness, because  of  the  business  In  which  he  was 
engaged  and  the  offices  held  by  him,  had  re- 
liable sources  of  information  on  the  question 
of  real  estate  values  In  the  neighborhood.  In 
bis  testimony  he  states  that  he  was  familiar 
with  the  value  of  property  In  the  borough  of 
Rankin,  knew  of  sales,  was  acquainted  witb 


tbe  parties  who  sold  and  bad  knowledge  of 
the  prices  received  by  them  for  the  property 
sold.  The  testimony  of  this  witness  was 
much  more  favorable  to  the  defendant  com- 
pany than  that  of  many  other  witnesses  who 
were  called  and  did  testify  in  the  case.  Even 
If  there  was  a  question  as  to  the  competency 
of  this  witness,  we  would  not  be  Justified  in 
convicting  the  court  below  of  error  under  the 
circumstances;  because  there  was  ample  tes- 
timony Independent  of  this  particular  wit- 
ness to  submit  to  the  Jury  on  the  question  of 
value. 

Assignment  of  error  overruled,  and  Judg- 
ment affirmed. 


COMMONWEALTH   ex   rel.   lACKOVIC   ▼. 

JANKOVIC. 
(Supreme  Court  of  Pennsylvania.    Jan.  7,  1907.) 

Quo  Warranto— Offices  of  Corporation- 
Ouster. 

Where  a  treasurer  of  a  corporation  is  noti- 
fied of  the  place  and  time  of  a  meeting  of 
the  directors  to  consider  certain  alleged  ir- 
regularities In  bis  accounts  and  to  take  action 
thereon,  and  the  board,  in  the  absence  of  the 
treasurer,  who  refuses  to  appear,  declares  him 
guilty  of  appropriating  money  to  his  own  use, 
and  expels  him,  the  corporation  may  thereafter 
maintain  quo  warranto  to  oust  him  from  office, 
and  compel  a  surrender  of  tbe  money  and  books 
of  the  association, 

FEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quo  Warranto,  i  5l.] 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Quo  warranto  by  tbe  commonwealth,  on 
the  relation  of  Tomo  Lackovic,  against  A.  0. 
Jankovlc.  From  a  judgment  of  ouster,  de- 
fendant appeals.    Affirmed. 

The  following  is  the  opinion  of  Frazer,  P. 
J.,  of  the  lower  court: 

"Tbe  petition  sets  out  that  the  National 
Croatian  Society  of  the  United  States  of 
America  Is  a  corporation  duly  created  and 
existing  under  the  laws  of  this  common- 
wealth, and  that  respondent  was,  at  a  con- 
vention of  its  members  duly  held  In  Septem- 
ber, 1904,  elected  as  high  treasurer  of  the 
corporation,  and  after  having  duly  qualified 
has  continued  to  act  as  such  officer.  It  fur- 
ther appears  that  on  June  6,  1905,  the  board 
of  trustees  of  tbe  association  called  a  meet- 
ting  of  the  board  of  directors  In  accordance 
with  the  by-laws,  setting  forth  in  the  call 
that  the  accounts  of  the  respondent  as  treas- 
urer of  the  association  were  irregular,  in- 
correct, and  false,  and  asking  that  a  meeting 
be  held  for  the  purpose.  Inter  alia,  'of  deter- 
mining the  guilt  or  innocence  of  respondent 
and  take  action  thereon.'  In  accordance 
with  such  request,  a  meeting  of  the  board  of 
directors,  of  which  respondent  had  due  no- 
tice In  writing,  was  held  at  the  general  office 
of  the  corporation  In  the  city  of  Allegheny, 
at  which  more  than  a  majority  of  the  direc- 
tors were  present.  Respondent  was  not  pres- 
ent, and  refused  to  appear  at  the  meeting. 
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Upon  consideration  of  tbe  charges  against 
respondent,  the  board  of  directors,  by  a  two- 
thlrda  vote  In  the  afflrmatlve,  declared  him 
guilty  of  the  charge  of  appropriating  to  tats 
own  use,  without  any  right  or  authority 
whatsoever,  certain  moneys  of  the  assocla* 
tlon,  namely,  'divers  and  many  benefits  right- 
ly due  and  owing  to  certain  beneficiaries  of 
said  society,  which  he  has  been  directed  as 
euch  high  treasurer  to  pay  to  tbe  proper  bene- 
ficiaries.' Thereupon  tbe  board  of  directors 
removed  and  expelled  respondent  from  bis 
office  of  high  treasurer  of  tbe  society,  and 
upon  August  12tb  elected,  as  his  successor 
in  ofllce,  the  relator,  Tomo  Lackovic,  who 
baa  duly  qualified  and  has  given  bond  with 
surety  in  the  sum  of  $10,000,  as  required  by 
the  society.  It  is  further  alleged  that  re- 
spondent, although  notified  of  his  expulsion 
from  office,  declines  to  surrender  tbe  same 
and  deliver  over  to  tbe  society  the  money, 
books,  and  property  belonging  to  the  society 
in  bis  possession  as  such  high  treasurer.  To 
the  petition  respondent  makes  answer,  ad- 
mitting generally  the  allegations  contahied 
in  the  petition,  but  denying  any  irregulari- 
ties or  shortages  in  bis  accounts,  and  as  fur- 
ther answer  says:  'That  respondent,  as  a 
banker  and  forwarding  agent,  took  credit 
out  of  certain  benefits  payable  by  said  soci- 
ety to  certain  beneficiaries  abroad,  of  certain 
commissions  and  fees  for  negotiating  Its  ex- 
change, all  of  which  are  proper  and  legal, 
and  for  the  retaining  of  which  there  is  no 
ground  of  complaint  against  respondent'  To 
the  answer  relator  demurred. 

"The  question  here  is  the  legality  of  the 
society's  action  in  removing  respondent  from 
his  office  of  high  treasurer.  Tbat  it  bad  a 
right  to  do  so  for  sufficient  cause,  and  upon 
hearing,  there  can  be  no  doubt  All  we  can 
consider  here  Is  the  legality  of  the  action  of 
the  board  of  directors.  The  petition  alleges 
malfeasance  in  office  upon  the  part  of  re- 
spondent, notice  of  the  charges  against  him 
and  of  the  time  and  place  of  bearing  as  re- 
quired by  the  rules  of  the  society,  and  his 
expulsion  from  office.  No  complaint  Is  made 
of  tbe  manner  of  procedure  against  respond- 
ent, except  that  he  denies  that  the  call  for 
a  meeting  of  the  board  of  directors  'set  forth 
any  charge  of  irregularities  or  falsifications' 
in  bis  books  or  accounts.  While  the  notice 
perhaps,  in  so  many  words,  does  not  allege 
shortage  and  falsification  in  respondent's  ac- 
counts, it  does  allege  in  detail  irregularities 
and  retention  by  him  of  moneys  belonging 
to  beneficiaries  of  the  society,  and  notified 
him  of  the  time  and  place  of  the  meeting  of 
the  board  of  directors  'to  determine  the  guilt 
or  Innocence  of  said  Jankovlc  and  take  ac- 
tion thereon.'  This,  it  seems  to  us,  was  a 
sufficient  notice  to  respondent  of  the  charges 
against  him,  and,  if  be  had  any  answer  to 
make  thereto,  be  should  have  attended  the 
meeting  and  made  his  defense.  Not  having 
done  so,  the  proceedings  being  regular,  and 
the  charge  sufficient  for  bis  removal  if  estal>- 


lished,  he  must  abide  the  result  Tbe  de- 
fense set  up  in  tbe  answer  that  the  shortages 
alleged  were  not  sucli,  but  were  made  up  of 
'commissions  and  fees  for  negotiating  ex- 
change' deducted  by  respondent  from  bene- 
ficiaries in  making  payment  to  them,  sbould 
have  been  made  to  tbe  t>oard  of  directors 
to  be  passed  upon  by  them.  Whether  the 
deduction  of  such  moneys  and  their  reten- 
tion by  respondent  who  was  a  salaried  offi- 
cer of  the  society,  and  whose  duty  it  was 
to  make  payment  to  beneficiaries,  whs  im- 
proper, was  a  question  for  the  directors  to 
first  pass  upon  and  determine,  and  cannot 
be  considered  by  us  in  this  proceeding.  The 
directors  having  acted  In  accordance  with  the 
rules  and  by-laws  of  the  society,  and,  after 
hearing,  having  found  respondent  guilty  of 
the  charges  preferred  against  him,  bad  a 
right  to  remove  him  from  office  and  elect  an- 
other member  in  his  place,  and,  having  done 
so,  respondent  must  submit  to  their  action. 

"And  now,  June  28,  1906,  the  demurrer  to 
the  answer  is  sustained,  and  respondent  is 
ousted  from  his  office  as  high  treasurer  of 
the  National  Croatian  Society  of  tbe  United 
States  of  America,  and  he  Is  further  directed 
forthwith  to  pay  over  and  deliver  to  relator 
all  moneys,  books,  and  property  In  his  hands 
as  such  officer  belonging  to  the  society." 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER. 
ELKIN,  and  STEWART,  JJ. 

B.  W.  Arthur  and  W.  S.  Thomas,  for  ap- 
pellant   R.  T.  M.  McCready,  for  appellee. 

PER  CURIAM.  Judgment  affirmed,  on  the 
opinion  of  the  court  below. 


EQUITABLE  BLDG.  &  LOAN  ASS'N  ▼. 

THOMAS  et  al. 

(Supreme  Court  of  Pennsylvania.    Jan.  7.  1907.) 

1.  MOBTOAOES  —  SaTISTACTIOR  —  SAI.B    ITKDEB 
JUUGMBNT. 

After  a  mortftage  was  i;iven  on  certain 
land,  tbe  land  was  divided,  and  became  the  pti>ii- 
erty  of  two  different  owners.  The  property  of 
one  was  sold  on  a  judgment  junior  to  the  mort- 
gage lien  covering  the  entire  tract,  and  the  mort- 
gagee purchased  the  property  at  sheriff's  sale. 
Held  to  satisfy  the  mortgage  on  that  property 
only,  but  not  as  to  the  entire  tract 

2.  buildinq  and  loan  associations— loa.ts 
—Estoppel. 

At  a  meeting  of  a  building  association,  a 
person  without  authority  bid  on  a  loan  for  a 
raember,  who  subsequpntly  directed  the  associa- 
tion to  appropriate  a  portion  of  the  loan  to  tbe 
premiums  bid.  Held,  tbat  the  member  vraa 
estopped  from  denyinic  tbe  authority  of  the  aicpnt 
to  make  the  bid. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  the  Equitable  Building  &  Loan 
Association  against  David  Thomas  and  Mar- 
garet Thomas.  From  an  order  discbarglog 
rule  to  open  Judgment  defendants  appeal. 
Affirmed, 
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The  following  is  the  opinion  of  Evans,  J^ 
of  the  court  below : 

"This  l8  an  application  to  open  a  Judgment 
entered  upon  a  bond  accompanying  the  mort- 
gage executed  by  the  defendants  to  the  plain- 
tiff building  and  loan  association,  and  now 
assigned  by  the  plaintiff  association  to  the 
Farmers'  &  Mechanics'  Building  Sc  Loan  As- 
sociation. Subsequent  to  the  execution  of 
the  bond  and  mortgage  In  question,  the  de- 
fendant sold  a  part  of  the  property  covered 
by  the  lien  of  the  mortgage,  and  the  purchas- 
er of  that  property  exec^ited  a  bond  and 
mortgage  to  the  Farmers'  &  Mechanics' 
Building  &  Loan  Association,  the  use  plain- 
tiff in  the  Judgment  in  dispute.  Default  was 
made  on  the  mortgage  to  the  Farmers'  &  Me- 
chanics' Association,  foreclosure  had,  and  the 
property  bought  In  by  the  plaintiff.  Prior 
to  the  sale  of  the  property  on  the  Judgment 
recovered  by  the  Farmers'  &  Mechanics'  As- 
sociation, it  purchased  the  judgment  entered 
upon  the  bond  accompanying  the  mortgage 
given  to  the  Ek]uitable  Building  &  Loan  As- 
sociation by  the  defendants  in  this  case.  The 
ground  upon  which  defendants  ask  to  have 
the  Judgment  opened  is:  First,  that  in  the 
purchase  of  a  part  of  the  property  covered  by 
the  Judgment  at  bar  on  a  Junior  lien  the 
Farmers'  &  Mechanics'  Association  is  com- 
pelled to  satisfy  the  Judgment  entered  upon 
the  bond  accompanying  the  mortgage  given 
by  the  defendants  to  the  Equitable  Building 
&  Loan  Association ;  and,  second,  that  in  the 
mortgage  given  to  the  Equitable  Building  & 
Loan  Association  there  was  no  bidding  for 
the  money  at  the  time  the  money  was  loaned 
by  the  Equitable  Association  to  the  defendants, 
and,  therefore,  the  $1,200  premium  charged 
Is  usury.  The  proposition  that  the  purchase 
of  only  a  part  of  the  land  covered  by  the 
mortgage  to  the  Equitable  Association  by  the 
assignee  of  that  mortgage  at  sheriff's  sale 
had,  upon  a  Junior  incumbrance,  satisfied 
the  mortgage  to  the  Equitable  Building  & 
Loan  Association,  is  not  sustained  by  the 
authorities  cited  by  the  petitioner.  If  the 
Identical  land  which  la  subject  to  a  mortgage 
is  bought  at  sheriff's  sale  on  a  Junior  Incum- 
brance by  the  mortgagee  of  the  first  mort- 
gage, that  purchase  would  satisfy  the  first 
mortgage,  because  the  purchaser  at  a  sale 
upon  the  Junior  Incumbrance  takes  the  land 
subject  to  the  first  mortgage,  and  the  pay- 
ment of  the  first  mortgage  Is  part  of  the  con- 
sideration. But  the  courts  of  this  state  have 
never  held,  and  we  are  of  the  opinion  that 
they  never  will  hold,  that  where  a  mort- 
gage is  given  upon  a  tract  of  land  and  sub- 
sequently that  land  is  divided  and  becomes 
the  property  of  two  different  owners,  and  the 
property  of  one  is  sold  upon  a  judgment 
which  is  a  Junior  to  the  lien  of  the  mort- 
gage covering  the  entire  tract.  If  the  owner 
of  the  mortgage  covering  the  entire  tract  pur- 
chase the  property  at  sUei-iff's  sale,  he  not 
only  satisfies  the  mortgage  on  bis  own  prop- 


erty, bat  satisfies  that  on  his  neighbor's  prop- 
erty. This  is  the  contention  here  on  the  part 
of  the  defendant,  and  It  Is  not  sustained  ei- 
ther by  decisions  or  principle. 

"The  question  as  to  whether  the  amount 
charged  as  premium  by  the  Equitable  Build- 
ing &  Loan  Association  in  Its  loan  to  the  de- 
fendants is  usury  depends  upon  the  question 
whether  there  was  bidding  done  on  behalf 
of  the  borrower  wbea  the  loan  was  made  by 
the  association,  and  this  is  a  disputed  ques- 
tion of  fact  Oeorge  W.  Flowers,  Esq.,  a 
member  of  the  bar,  who  was  at  the  time  at- 
torney for  the  building  and  loan  association, 
testifies  that  he  was  authorized  by  the  de- 
fendants to  bid  for  them  at  the  sale  of  the 
money  of  the  association,  and  that  he  did  so 
bid,  and  the  premium  charged  was  the  pre- 
mium that  he  bid.  The  fact  that  he  did  bid 
and  that  he  bid  the  amount  of  the  premlusas 
charged  Is  not  denied,  but  it  Is  denied  by 
Thomas  and  his  wife  that  Flowers  was  au- 
thorized by  them,  or  by  others  for  them,  to 
represent  them  and  bid  for  the  money.  Sub- 
sequent to  the  making  of  the  loan  and  the 
execution  of  the  mortgage,  Mrs.  Thomas  sign- 
ed an  order  directed  to  the  Equitable  Build- 
ing &  Loan  Association  giving  it  directions 
how  to  pay  out  the  proceeds  of  the  loan 
which  the  Equitable  Building  &  Loan  As- 
sociation had  made  to  her.  This  instruction 
was  in  writtng,  signed  by  Mrs.  Thomas,  and 
witnessed  by  her  husband,  and  directed  to  the 
building  and  loan  association  to  appropriate 
of  that  loan  the  amount  of  $1,200  to  pre- 
miums bid  for  the  loan.  If,  as  a  fact.  Flow- 
ers did  bid  for  Mrs.  Thomas  without  authori- 
ty, then  hw  subsequent  conduct  is  ratifica- 
tion of  his  agency,  and  she  may  not  now  set 
up  the  fact  that  Flowers  in  assuming  to  rep- 
resent her  in  bidding  for  this  loan  was  not 
her  authorized  agent 
"Rule  to  open  Judgment  discharged." 
Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTim, 
ELKIN,  and  STEWART,  JJ. 

Wm.   E.    Schoyer,   for  appellants.    C.    L. 
Stevenson  and  J.  M.  Stoner,  for  appellee. 

PER   CURIAM.    Order   affirmed,   on   the 
opinion  of  the  court  below. 


SOMERSET  BOROUGH  v.  OTT  et  al. 

(Supreme  Court  of  Pennsylvania.    Jan.  7,  1907.) 

Municipal     Coepobations  —  Contracts  — 
Abandonment. 

A  contractor  for  a  sewer  had  a  disagree- 
ment with  the  borough  as  to  whether  a  chanee 
in  the  loration  of  the  sewer  should  be  done  at 
the  contract  price  or  at  the  price  fixed  for  extra 
worlt.  At  that  time  no  additional  work  required 
by  the  change  had  been  done.  Reld,  that  the 
contractor  had  no  right  to  abandon  the  work 
when  half  flnisbed  b.v  reason  of  such  dispute. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 
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Action  by  tlie  borough  of  Somerset  against 
Charles  Ott  and  others.  Judgm«it  for  plain- 
tiff, and  defendants  appeal.    AfiBrmed. 

At  the  trial  It  appeared  that  the  defend- 
ants had  a  contract  with  the  plaintiff  to  con- 
struct a  sewer.  When  the  work  was  about 
half  finished  a  dispute  arose  as  to  whether 
additional  work  made  necessary  by  a  change 
In  the  location  of  the  sewer  should  be  paid 
for  as  extra  work.  This  dispute  not  having 
been  settled  to  the  defendants'  satisfaction, 
they  abandoned  the  work. 
Defendants  presented  the  following  points: 
"(1)  The  agreements  of  the  defendants  In 
relation  to  the  outlet  sewer  on  West  street, 
as  shown  in  their  proposal  and  contract, 
was  for  the  furnishing  and  laying  complete 
of  a  definite  amount  of  sewer  pipe,  of  definite 
dimensions,  at  a  prescribed  depth,  on  a  def- 
inite location  on  the  ground,  and  for  a  fixed 
amount  of  money,  to  wit: 

2.066.65  ft.  of  8-in.  pipe,  average  cut 
8.25  feet $1,446  00 

867.8  ft  of  12-ln.  pipe,  average  cut 
9.66    feet 660  00 

2,900  ft.  of  18-in.  pipe,  average  cut  of 
15.5   feet .V. 4,437  00 

— or  a  total  with  tees,  manholes,  inspection 
boles  as  prescribed  of  $7,483.25.  And  the 
prices  named  therein  for  the  laying  of  those 
particular  portions  of  the  sewer  cannot  be 
taken  as  the  price  or  compensation  for  any' 
extra  work,  unless  such  price  be  that  named 
in  the  proposals  made  by  the  contractor  for 
sewer  of  a  like  depth  and  dimensions  of  pipe. 
Answer.    Refused. 

"(2)  The  extension  of  the  outlet  sewer  be- 
ing extra  work,  and  there  being  no  price 
named  In  the  proposal  for  the  doing  of  such 
extra  work,  that  is,  for  the  laying  of  pipe  of 
the  size  and  depth  of  cut,  the  defendants 
were  entitled  to  the  same  at  the  actual  cost 
thereof,  with  ten  per  cent  additional.  An- 
swer.   Refused. 

"(3)  The  extension  of  the  outlet  sewer  or- 
dered by  the  engineer  being  extra  work,  and 
the  defendants  being  entitled  to  do  the  same 
on  fofce  account,  that  is,  at  the  actual  cost 
thereof  with  ten  per  cent  additional.  If  the 
Jury  find  that  the  defendants  were  not  per- 
mitted to  do  said  work  upon  force  account, 
then  this  was  a  breach  of  the  contract  by  the 
plaintiff;  and.  If  the  Jury  further  find  that 
defendants  were  directed  and  required  by 
the  engineer  of  the  plaintiff  borough  to  con- 
struct said  outlet  as  extended,  by  beginning 
at  the  creek  and  proceeding  north,  then  the 
defendants  were  justified  in  refusing  to  con- 
struct said  outlet  sewer,  and  In  withdrawing 
from  the  work.    Answer.    Refused." 

"Verdict  and  Judgment  for  plaintiff  for  $13,- 
878.53. 

Argued  before  MITCHELL,  C.  J.,  and 
FKLL.  BROWN,  MESTRBZAT,  I'OTTER. 
ELKIN,  and  STEWART,  JJ. 

Homer  L.  Cnstle,  F.  W.  Jarvis,  W.  H.  8. 
Thomson,  and  Frank  Thomson,  for  appellant 
Geo.  B.  Gordon,  Wm.  Watson  Smith,  John 


L.  Prestley,  Harry  J,  Nesblt.  W.  T.  R^^>- 
pel,  C.  W.  Walker,  and  A.  L,  G.  Hay,  for 
appellee. 

FELL,  J.  The  single  question  argued  on 
this  appeal  may  be  briefly  disposed  of.  The 
action  was  to  recover  damages  for  a  breach 
of  contract  to  build  a  system  of  sewers  in 
the  borough  of  Somerset  The  work  wa$ 
abandoned  by  the  defendants  when  half  fin- 
ished. They  sought  to  Justify  this  abandon- 
ment on  the  ground  that  there  had  been  a 
breach  of  contract  by  the  borough.  The  dis- 
pute between  the'  parties  was  as  to  whether 
additional  work  made  necessary  by  a  change 
in  the  location  of  a  sewer  should  be  done  at 
the  price  per  lineal  foot  fixed  by  the  contract 
for  work  to  be  done  under  the  original  plan, 
or  at  cost  plus  10  per  cent.,  the  price  fixed 
for  extra  work.  This  dispute  arose  between 
the  defendants  and  the  borough's  engineer 
before  any  of  the  additional  work  bad  been 
done.  The  learned  trial  Judge  held  that  a 
difference  of  opinion  as  to  the  coostructior. 
of  the  contract  did  not  Justify  the  defradants 
in  dismissing  their  men,  removing  their  tools, 
and  abandoning  the  work.  This  was  clearly 
right  The  defendants  were  bound  in  any 
event  to  perform  at  least  the  work  original- 
ly contracCed  for,  as  to  which  there  was  no 
dispute. 

The  Judgment  Is  aflBrmed. 


KENNEDY  r.  PITTSBURG  ft  L.  E.  R.  CO. 
(Supreme  Court  of  Pennsylvania.  Jan.  7,  1907.) 
Wills— CoNSTEUcnoN— Rights  or  Devisee. 
Testator  gave  his  widow  all  his  real  and 
personal  property  for  life,  with  privilege  to  use 
part  of  the  principal,  if  necessary,  and  at  her 
decease  directed  his  executor  to  sell  the  property 
not  used  and  divide  the  proceeds.  Beld,  that 
the  widow,  having  a  right  to  consume  the  prin- 
cipal of  both  the  real  and  personal  estate,  could 
convey  the  real  estate. 

fBd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49.  Wills.  SS  1418-1430.1 

Appeal  from  Court  of  Common  Pleas,  Alle- 
gheny County. 

Action  by  Eliza  Ann  Kennedy  against  the 
Pittsburg  ft  Lake  Erie  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER. 
ELKIN,  and  STEWART,  JJ. 

William  M.  Robinson,  for  appellant.  James 
T.  Buchanan,  for  appellee. 

PER  CURIAM.  The  testator  gave  to  hi;: 
widow,  the  plaintiff,  "all  my  [his]  estate  both 
real  and  i>er8onal  •  •  *  during  her  nat- 
ural life  with  privilege  to  use  part  of  the 
principal  if  she  should  need  It,  •  •  • 
and  at  the  decease  of  my  wife  I  will  and  di- 
rect my  executor  to  sell  •  *  •  all  my 
real  and  personal  estate  not  used  by  my  wife 
in  her  lifetime,  and  divide  the  proceeds,"  etc 
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This  language  does  not  admit  of  the  least 
donbt  of  what  tbe  testator  In  fact  meant,  and 
bis  actual  Intent  Is  his  legal  intent  He  gave 
tbe  power  to  use  the  principal  In  words  in 
themselves  aiid  In  their  context  equally  ap- 
plicable to  both  tbe  real  and  the  pergonal 
estate,  and  then  he  clinched  that  meaning  by 
tbe  direction  to  the  executor  at  her  death  to 
sell  "all  my  real  and  personal  estate  not 
used  by  my  wife  in  her  lifetime."  He  thus 
twice  classed  the-  real  and  personal  estate 
together,  made  no  distinction  betweoi  them 
In  his  provision  for  his  wife's  power  over 
them,  and  intended  that  no  such  distinction 
should  be  made.  The  power  to  use  the  prin- 
cipal means  the  power  to  consume,  and  the 
ix>wer  to  consume  real  estate  necessarily  In- 
cludes the  i)ower  to  convey. 

It  Is  argued  by  appellant  that  the  prece- 
dents have  construed  similar  language  as  ap- 
plicable only  to  the  personal  estate,  and  Fox's 
Appeal,  99  Pa.  382,  Follweller's  Appeal,  102 
Pa.  681,  Cox  V.  Sims,  125  Pa.  622,  17  Atl. 
465,  and  Taylor  t.  Bell,  158  Pa.  651.  28  Atl. 
208,  38  Am.  St  Rep.  857,  are  cited  in  sup- 
port of  this  position.  But  in  none  of  these 
cases  did  tbe  will  contain  the  efficient  lan- 
guage of  the  present  classing  the  real  and 
personal  property  together  as  the  subject  of 
tbe  power  to  use.  In  all  of  them  the  power 
to  use,  i.  e.,  convey  tbe  real  estate,  was 
sought  to  be  inferred  from  the  gift  over  of 
"what  remains,"  or  "what  shall  be  left"  or 
"80  much  as  may  remain  unexpended,"  or 
similar  phrases.  None  of  such  cases  there- 
fore is  a  close  precedent  as  to  the  language 
of  this  win,  even  If  we  overlook,  as  we  cer- 
tainly never  sbould,  the  caution  of  Shars- 
wood,  J.,  In  Fox's  Appeal,  99  Pa.  382: 
"Every  will  Is  to  be  construed  from  its  four 
corners  to  arrive  at  the  true  intention  of  the 
testator.  Decisions  upon  other  wills  may  as- 
sist, but  cannot  control  the  construction." 

Judgment  affirmed. 


KLEIN  V.  PENNSYLVANIA  SAVINGS 

FUND  &  LOAN  ASS'N. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 

BciLDiNo   Ann   Loan   Associations  —  Com- 

PETiilvB  Bidding— UatTBY. 

Where  the  ofiScers  of  a  building  associa- 
tion informfd  the  members  that  they  would  be 
required  to  pay  6  per  cent  per  annum  on  all 
loans  In  addition  to  legal  interest,  and  the 
mfmbers,  in  accordance  with  instructions,  made 
written  application  for  loans  on  such  terms, 
KivinK  an  officer  of  the  association  power  of 
attorney  to  submit  the  bids,  and  the  directors 
passed  on  the  applications  without  competition, 
it  was  a  violation  of  the  law  rfquiring  competi- 
tive bidding,  and  a  member  could  set  off  a^inst 
the  principal  of  the  loan  premiums  paid  m  ex- 
cess of  lawful  Interest. 

Mitchell,  C.  J.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Bill  by  Robert  Klein  against  the  Pennsyl- 
vania  Savings   Fund   &   Loan  Association. 


Decree  for  plalntlfC,  and  defendant  appeals. 
Affirmed. 

The  following  is  the  opinion,  in  part  of 
the  court  below  (Frazer,  J.): 

"The  purpose  of  the  bill  in  this  case  was 
to  secure  permission  for  plaintiff  to  pay  into 
court  a  balance  claimed  to  be  due  by  defend- 
ant from  plaintiff  on  a  mortgage  against  cer- 
tain property  owned  by  plaintiff:  also  to 
have  the  mortgage  satisfied  and  allow  plain- 
tiff to  contest  defendant's  right  to  tbe  bal- 
ance claimed  by  it  From  tbe  bill,  answer, 
and  proofs  we  And  the  following  facts: 

Findings  of  Fact 

"(l)  Defendant  is  a  corporation  of  the 
state  of  Pennsylvania,  organized  In  the  year 
1891,  under  the  building  and  loan  associa- 
tion act,  approved  April  29,  1874  (P.  L.  73); 
its  principal  office  being  located  In  the  city  of 
Pittsburg. 

"(2)  Plaintiff,  as  a  member  of  defendant 
corporation,  subscribed  for  40  shares  of  Its 
capital  stock  and  borrowed  thereon  the  sum 
of  $4,000.  At  the  time  of  making  his  ap- 
plication for  the  loan  he  was  Informed  at 
the  office  of  defendant  by  a  person  in  the  of- 
fice at  the  time  that  a  premium  of  6  per  cent, 
on  his  loan  would  be  necessary,  and  that 
thereupon  he  signed  a  written  application 
for  the  loan,  together  with  a  power  of  at- 
torney authorizing  W.  A.  Hemphill,  an  em- 
ploye of  the  association,  to  represent  him  at 
a  meeting  of  defendant  company  to  be  held 
July  12,  1894,  and  bid  for  bim  a  premium 
of  6  per  cent  per  annum  for  preference  or 
priority  of  loan.  The  paper  signed  by  plain- 
tiff is  as  follows: 

"'I  Robt  Klein,  of  Pittsburgh,  county  of 
Allegheny,  state  of  Penna.,  being  a  member 
of  the  Pennsylvania  Savings  Fund  &  Loan 
Association,  and  desiring  to  borrow  there- 
from the  sum  of  $4,200,  do  hereby  apijolnt 
W.  A.  Hemphill  of  Pittsburgh,  to  attend  a 
meeting  of  the  members  of  said  association 
and  there  to  bid  for  me  and  in  my  name  and 
place  a  premium  of  six  per  cent  per  annum 
for  preference  or  priority  of  loan,  to  be  paid 
by  me  In  monthly  Installments  in  addition  to 
the  interest  of  six  per  cent  on  the  sum  bor- 
rowed. Witness  my  hand  this  10th  day  of 
July,  A.  D.  1894.    [Signed]  Robert  Klein. 

"  'I,  W.  A.  Hemphill,  being  personally  pres- 
ent at  a  meeting  of  the  members  of  the  Penn- 
sylvania Savings  Fund  &  Loan  Association 
held  this  12th  day  of  July,  1894,  at  the  prin- 
cipal office  of  said  association,  Pittsburgh, 
Pa.,  by  virtue  of  the  foregoing  appointment 
have  at  the  said  meeting,  for  and  In  the 
name  of  the  said  Robert  Klein,  bid  six  per 
cent  premium  for  priority  of  loan.  [Signed] 
W.  A.  Hemphill.  Attest:  Harvey  Hender- 
son.' 

"(3)  At  the  meeting  at  which  plalntlfTs 
loan  was  granted  there  were  altogether  16 
applications  for  loans;  each  applicant  being 
represented  either  by  Mr.  Hemphill,  who  re- 
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presented  Klein,  or  by  Mr.  Black,  the  general 
manager  of  the  defendant  asaociatlon,  under 
powers  of  attorney  similar  to  that  signed  by 
plalntltf.  The  applications  and  bids  were 
handed  In  one  at  a  time  by  the  person  rep- 
resenting the  applicant,  and  thereafter  were 
taken  up  by  tbe  board  and  passed  upon  In 
the  order  of  priority  of  date.  There  was  no 
bidding  or  competition  whatever  between 
the  persons  representing  those  members  de- 
siring to  become  borrowers. 

"(4)  Previous  to  the  month  of  February, 
1894,  under  the  by-laws  of  defendant  asso- 
ciation then  in  force,  borrowers  were  requir- 
ed to  pay  a  fixed  premium  of  50  cents  per 
share,  which  amounted  to  6  per  cent  per  an- 
num. In  February,  1894,  however,  the  by- 
laws were  amendeid  by  striking  therefrom 
tbe  requirement  for  a  fixed  premium.  At  the 
time  plalntltF  procured  bis  loan  each  applicant 
bid  a  premium  of  6  per  cent  per  annum; 
there  being  no  bids  for  either  a  greater  or 
less  amount  Subsequently  loans  were  made 
for  a  time  at  a  premium  of  4.8  per  cent,  per 
annum,  and  afterwards  at  3  per  cent  per 
annum.  While  no  action  by  the  board  of 
directors,  or  tbe  stockholders  of  tbe  associa- 
tion, was  taken  requiring  borrowers  to  pay 
a  fixed  premium,  it  however,  appears  from 
the  testimony  to  be  a  fact  that  no  loans  were 
made  without  the  payment  of  a  6  per  cent 
premium  during  a  certain  period,  and  4.8 
per  cent  premium  during  a  subsequent  pe- 
riod, and  a  3  per  cent  premium  during  a  still 
later  period. 

"(5)  Borrowers  were  seldom  present  at 
meetings  at  which  their  applications  for  loans 
were  passed  upon,  it  being  tbe  universal  cus- 
tom to  have  the  application  presented  by  a 
representative  of  the  borrower,  who  usually 
was  either  an  officer  or  employ^  of  the  asso- 
ciation ;  the  application  and  authority  to  the 
representative  to  bid  in  all  cases  being  simi- 
lar to  that  signed  by  plaintiff. 

"(6)  On  July  21,  1902,  plaintiff  made  ap- 
plication In  writing  to  defendant  association 
requesting  that  the  premium  of  6  per  cent 
per  annum  for  priority  of  loan  be  reduced 
to  one  per  cent  per  annum,  and  interest  to 
5  per  cent,  per  annum,  which  request  was 
granted  by  the  board  of  directors  on  that 
day,  and  that  thereafter  plaintiff  was  char- 
ged with  interest  and  premium  at  this  re- 
duced rate. 

"(7)  Upon  his  loan  plaintiff  has  made  tbe 
following  payments  to  defendant  association, 
viz.: 

96  monthly  Installments  of  premium  at 
$20    $1,920 

103  monthly  Installments  of  interest  at 
$20 2,060 

105  monthly  installments  of  dues  at  $20..    2,100 

Total $6,080 

"Plaintiff's  claim  is  that  tbe  above  pay- 
ments are  ample  to  fully  discharge  his  in- 
debtedness to  defendant  on  account  of  bis 
loan. 


"(8)  Defendant  claims  the  stun  of  $1.601.TS 
to  be  still  due  It  on  account  of  plaintiff's 
indebtedness. 

C!onclusions  of  Law. 
•  •  «  •  • 

"(2)  In  this  case  defendant  is  a  building 
and  loan  association  and  plaintiff  a  stock- 
holder thereof.  Was  the  law  complied  with 
in  bidding  for  preference?  At  the  time 
plaintiff  received  bis  loaq  there  were  15  ap- 
plications for  loans.  It  does  not  appear 
that  a  single  applicant  was  present  in  per- 
son at  the  meeting.  Each  had  signed  an  ap- 
plication prepared  by  the  association,  and 
bad  appointed  an  officer  of  the  association 
his  representative  to  bid  for  him  a  definite- 
ly fixed  premium  of  6  per  cent  per  «tiTiiiTn. 
These  applications  were  virtually  an  agree- 
ment upon  the  part  of  the  borrower  to  pay 
a  premium  of  6  per  cent  in  addition  to  legal 
Interest  and  the  power  of  attorney  attached 
merely  authorized  the  applicant's  r^resenta- 
tlve  to  convey  that  offer  to  the  association. 
It  does  not  appear  to  have  been  the  intentioa 
of  the  parties  that  there  should  be  competi- 
tion between  the  borrowers.  On  the  contra- 
ry, the  conclusion  is  irresistible  that  Just 
the  opposite  was  intended.  Instead  of  bid- 
ding— 1.  e.,  competing  at  auction  for  priority 
— ^these  offers  were  handed  to  the  directors 
of  the  association  by  the  representative  of 
the  applicant  and  were  thereafter  acted  up- 
on according  to  priority  of  date.  In  con- 
struing the  statute  permitting  premiums  on 
loans  our  appellate  courts  have  In  no  uncer- 
tain language  laid  down  tbe  course  to  be 
pursued  to  make  such  charges  valid.    •    •    • 

"(3)  In  this  case  we  have  found  as  a  fact 
that  at  the  time  plaintiff  received  his  loan 
there  was  no  competitive  bidding.  That  find- 
ing, it  seems  to  us,  is  clearly  warranted  by 
the  evidence  and  the  surrounding  circum- 
stances. Plaintiff  testifies,  and  the  testimo- 
ny of  at  least  one  other  witness  tends  to 
support  him,  that  he  was  informed  by  an 
employe  of  tbe  association  that  a  6  per  cent 
premium  would  be  necessary  to  secure  a 
loan,  and  It  also  appears  that  at  the  time 
plaintiff  received  his  loan  and  for  some  time 
both  before  and  after,  no  loans  were  made  by 
defendant  association  to  borrowers  for  either 
a  greater  or  less  premium  than  6  per  cent 
These  circumstances,  together  with  the  fact 
that  every  applicant  for  a  loan  at  the  meet- 
ing of  July  12,  1894,  received  a  loan  at  tbe 
uniform  premium  of  6  per  cent,  and  also  that 
the  applications  were  acted  upon  by  the 
directors  in  the  order  of  their  date,  show 
conclusively  that  the  money  for  loan  was  not 
offered  in  open  meeting  and  awarded  to  the 
highest  bidder  for  priority,  as  the  law  di- 
rects. It  therefore  follows  that  the  premium 
charged  plaintiff  previous  to  July  21,  1902, 
the  time  at  which  the  premium  and  interest 
were  reduced,  Is  usurious  and  illegal. 
"(4)  Plaintiff  having  paid  defendant  asso- 
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elation  as  dues,  Interest,  and  premlnms  the 
sum  of  $6,060,  wblch  amount  Is  more  than 
sufficient  to  fully  pay  and  cancel  his  loan 
of  $4,000,  together  with  legal  interest  there- 
on, It  follows  that  he  is  not  indebrted  to  de- 
fendant in  the  sum  of  $1,001.78,  or  any  other 
amount,  and  that  the  money  in  court,  less 
prothonotary's  commissions,  should  be  paid 
to  him." 

Argued  before  MITCHELL,  C.  J.,  and 
TELL,  BROWN,  MBSTREZAT,  ELKIN,  and 
STEWART,    JJ. 

W.  B.  Rodgers,  for  appellant  W.  H. 
Lemon,  for  appellee. 

MBSTREZAT,  J.  The  single  question 
raised  by  this  appeal  is  whether  Klein  ob- 
tained bis  loan  from  the  defendant  associa- 
tion by  competitive  bidding.  The  learned 
trial  Judge  has  found  that  at  the  time  Klein's 
loan  was  granted  there  were  15  applications 
for  loans ;  that  the  application  and  bids  were 
handed  in  one  at  a  time  by  the  person  repre- 
aenting  the  applicant  and  thereafter  were 
taken  up  by  the  board,  and  were  passed  up- 
on in  order  of  priority  of  date;  that  there 
was  no  bidding  or  competition  whatever  be- 
tween the  persons  representing  those  mem 
bers  desiring  to  become  borrowers. 

On  these  findings  of  fact,  the  court's  con- 
clusion of  law  is  as  follows:  "Was  the  law 
complied  with  in  bidding  for  preference?  At 
the  time  plalntifl  received  his  loan  there 
were  15  applications  for  loans.  It  does  not 
appear  that  a  single  applicant  was  present 
!n  person  at  the  meeting.  Each  had  signed 
an  application  pr^ared  by  the  association 
and  had  appointed  an  officer  of  the  associa- 
tion his  representative  to  bid  for  him  a 
definitely  fixed  premium  of  6  per  cent,  per 
annum.  These  applications  were  virtually 
an  agreement  upon  the  part  of  the  borrower 
to  pay  a  premium  of  6  per  cent  in  addition 
to  legal  Interest,  and  the  power  of  attorney 
attached  merely  authorized  the  applicant's 
representative  to  convey  that  offer  to  the 
association.  It  does  not  appear  to  have 
been  the  intention  of  the  parties  that  there 
should  be  competition  between  the  borrow- 
ers. On  the  contrary,  the  conclusion  is  ir- 
resistible that  Just  the  opposite  was  intended. 
Instead  of  bidding — ^i.  e.,  competing  at  auc- 
tion for  priority— these  offers  were  handed 
to  the  directors  of  the  association  by  the 
representative  of  the  applicant,  and  were 
thereafter  acted  upon  according  to  priority 
of  date." 

These  conclusions  of  fact  and  law  are 
amply  Justified  by  the  testimony  and  the  au- 
thorities cited  in  the  opinion  of  the  court 
The  finding  that  plaintiff  was  told  that  he 
must  bid  6  per  cent  premium  Is  sustained  by 
the  testimony,  and  we  think  the  testimony 
also  shows  that  his  information  came  from 
gome  person  authorized  to  speak  for  the 
company.  Klceb,  a  bookkeeper  of  the  as- 
•oclation  during  part  of  the  time  the  plaln- 
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tiff  was  a  stockholder,  testified  that  during 
the  four  years  he  was  in  the  service  of  the 
association — up  to  1908 — the  borrower  was 
told  the  amount  of  premium  he  had  to  pay. 
This  is  supplemented  by  the  testimony  of 
the  plaintiff  that  he  was  told  in  the  office 
of  the  association  that  his  loan  would  cost 
him  6  per  cent  interest  and  6  per  cent 
premium,  and  by  the  further  fact  that  the 
15  applicants  for  loans  all  bid  the  same 
amount  of  premium,  6  per  cent,  at  the  meet- 
ing at  which  the  loans  were  granted. 

As  tending  to  show  that  at  the  time  the 
plaintiff  secured  his  loan,  the  association 
had  adopted  a  fixed  premium  and  disregard- 
ed the  statutory  requirement  that  money 
should  be  loaned  to  the  highest  competitive 
bidder,  it  was  competent  for  him  to  intro- 
duce evidence  to  show  that  immediately 
prior  to  granting  his  loan  the  association 
had  a  fixed  premium,  that  it  was  in  effect 
at  the  time  his  loan  was  granted  and  was 
continued  thereafter,  and  that  it  was  the 
universal  custom  of  the  association  to  have 
the  application  for  a  loan  presented  by  a 
representative  of  the  borrower  who  usually 
was  either  an  officer  or  employe  of  the  as- 
sociation. Such  testimony  tended  to  estab- 
lish, not  only  the  fact  that  the  association 
had  a  fixed,  definite  premium  for  all  loans, 
but  that  as  the  plaintiff  alleges,  his  loan 
and  the  loans  of  the  other  stockholders 
whose  applications  were  considered  at  the 
same  time  were  granted  for  a  premium 
previously  fixed  by  the  association. 

At  the  meeting  at  which  the  plaintiff  was 
granted  bis  loan,  there  was  no  bidding  at 
auction,  nor  crying  bids,  nor  but  a  single  bid 
for  any  loan  secured.  Each  applicant  for 
a  loan  offered  a  certain  premium  which  be 
had  been  informed  was  necessary  to  obtain 
a  loan,  and  without  any  other  bid,  greater 
or  lesser,  he  obtained  the  loan.  Such  action 
on  the  part  of'  the  defendant  association 
clearly  shows  that  it  was  not  conducting  a 
legitimate  building  and  loan  association  busi- 
ness, but  was  utAng  its  charter  as  a  device 
or  cover  for  the  purpose  of  evading  the  usury 
laws.  As  said  by  Burgess,  J.,  in  Meroney  v. 
Atlanta  B«  &  L.  Ass'n,  21  S.  B.  924,  116  N.  0. 
882,  47  Am.  St  Rep.  Sil,  in  construing  a 
similar  statute  where  a  like  attempt  was 
made  to  evade  the  usury  laws,  such  an  as- 
sociation "Is  merely  a  money  lending,  divi- 
dend paying  corporation  to  which,  for  some 
purpose,  some  features  of  a  'building  and 
loan  association'  have  been  attached."  Our 
act  of  1874,  under  which  the  defendant  was 
incorporated,  points  out  explicitly  the  man- 
ner in  which  the  business  of  such  associa- 
tions shall  be  conducted,  and  protection  of 
needy  borrowers  requires  the  courts  to  com- 
■pel  a  strict  compliance  with  Its  provisions. 
The  language  of  the  act  is  mandatory  as 
to  the  manner  in  which  loans  shall  be  made, 
and  provides  that  the  money  of  the  associa- 
tion "shall  be  offered  for  loan  In  open  meet- 
ing, and  the  stockholder  who  shall  bid  the 
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higbeat  premium  for  the  preference  of  priori' 
ty  of  loan  shall  be  entitled  to  recelre  a  loan." 
Falling  to  observe  this  posltlre  command  of 
the  atatnte  the  defendant  association  can- 
not iBToke  the  aid  of  Its  charter  to  protect 
It  from  the  penalty  of  usury.  The  privileges 
and  Immunities  of  such  corporations  are 
secured  by  adhering  strictly  to  the  law  of 
their  creation,  and  when,  as  here,  they  vio- 
late that  law,  they  cannot  shield  themselves 
from  the  consequences  which  the  laws  of 
the  commonwealth  Justly  Inflict  npon  the 
nsurer. 
The  decree  Is  afllrmed. 

MITCHELL^  O.  3.,  dlssentb 


CONNER  V.  PITTSBURG  RT.  CO. 
fSnpreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 

9rBEXT    Rahaoads  —  Irjubt    to    Hot    on 

Tback. 

In  an  action  for  injuries  to  a  boy  on  a  street 
car  track,  evidence  held  to  ihow  ne^lUence  on 
the  part  of  the  motonnan,  rendering  defend- 
ant company  liable  therefor. 

TBd.  Note. — For  cases  in  point,  lee  Cent  Diff. 
vol.  44,  Street  Railroads.  SS  243-246.] 

Appeal  from  Court  of  Common  Pleoa,  Al- 
legheny Connty. 

Action  by  Joseph  Conner,  by  hlg  next 
friend.  Burton  Conner,  and  by  Burton  Conner, 
against  the  Pittsburg  Railways  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
AfBrmed. 

Argued  before  MITOHEIiL,  0.  J.,  and 
FELL,  BROWN,  MBSTRBZAT,  POTTER, 
BLKIN,  and  STEWART,  JJ. 

William  A.  Ghallener,  Clarence  Burleigh, 
and  James  O.  Gray,  for  appellant  Rody  P. 
Marshall,  T.  L.  Kerln,  and  Thomas  M.  Mai> 
■ball,  for  appellee. 

ME2STRBZAT,  J.  The  first  and  only  as- 
signment which  requires  consideration  alleges 
that  the  court  erred  In  not  affirming  the  de- 
fendant's point  for  instruction  that  there 
was  no  sufficient  evidence  of  negligence  on 
the  part  of  the  defendant  company  to  justify 
a  verdict  for  the  plalntifTs.  This  point  was 
properly  refused  by  the  court  and  the  case 
was  submitted  to  the  Jury. 

The  duty  of  a  motorman  requires  him  to 
exercise  care  and  vigilance  in  operating  his 
car.  He  should  give  close  attention  to  his 
duties  so  that  he  may  protect  those  who  with- 
out negligence  are  occupying  the  track  In 
front  of  him,  as  well  as  those  who  are  pas- 
sengers In  the  car,  who  may  be  endangered 
by  a  collision  with  persons  or  objects  on  the 
track.  As  this  court  said  In  Schnnr  v.  Citi- 
zens' Traction  Company,  153  Pa.  29,  25  Atl. 
650,  34  Am.  St  Rep.  680,  and  it  has  substan- 
tially been  reiterated  time  and  again,  a  mo- 
torman "should  always  be  on  the  alert  to 
avoid  danger,  and  his  attention  never  should 
be  diverted  from  his  duties.  He  should 
keep  his  eye  constantly  on  the  track  before 


him.  If  be  Is  permitted  to  gaze  at  bouses  or 
other  objects  while  his  car  Is  in  motion,  and 
an  accident  occurs  by  reason  of  sach  conduct 
the  company  employing  him  must  expect  to  be 
held  responsible."  A  public  highway,  known 
as  the  "River  Road,"  leads  from  Homestead 
along  the  Monongahela  river  In  Allegheny 
county  to  the  South  Side  in  the  city  of  Pitts- 
burg. At  the  place  of  the  accident  tbe  road 
runs  along  a  hillside  parallel  with,  and  about 
25  or  30  feet  above,  the  tracks  of  the  Pitts- 
burg, McKeesport  &  Youghlogheny  Railroad, 
which  skirts  the  river  at  that  point  Here 
there  are  several  houses  on  the  upper  side  of 
the  River  Road  and  no  buildings  below  it 
The  def^dant  company  operates  a  single  trac^ 
electric  railway  on  the  road,  and  at  the  place 
of  the  accident  the  track  is  on  the  extreme  low- 
en  side  of  the  road.  The  company  runs  only 
two  regular  cars  on  this  line,  and,  as  they  trav- 
el in  opposite  directions,  they  pass  at  a  switch 
about  300  yards  down  the  river  from  the 
point  on  the  track  where  the  accident  oc- 
curred. A  well-worn  path,  four  feet  In  width, 
leads  from  this  point  diagonally  across  and 
down  the  hillside  about  35  feet  to  tbe  railroad 
tracks.  The  path  was  made  by  the  boys  of 
the  community  "going  continuously  to  and 
fro  from  the  river  getting  wood."  On  the 
morning  of  July  18, 1902,  which  was  a  bright 
dear  morning,  Jos^h  Conner,  the  minor 
plaintiff,  a  child  of  less  than  seven  years, 
and  Carlton  Duffy  and  William  Martin,  two 
other  lads  of  about  the  same  age,  went  from 
their  homes  on  the  upper  side  of  the  River 
Road  near  the  place  of  the  accident  to  the 
river  bank  near  Walton's  coal  tipple  on  the 
railroad,  about  a  quarter  of  a  mile  distant 
in  search  of  firewood.  When  tbey  started  to 
return  to  their  homes,  tbey  walked  along 
the  railroad  to  the  path  and  then  followed  it 
Just  before  th^  reached  tbe  street  railway 
track  which  Is  on  the  extreme  lower  side  of 
the  RIvo'  Road  overlooking  a  steep  bank,  Con- 
ner was  In  the  lead,  Duffy  was  about  10  or  12 
feet  behind  blm,  and  Martin  was  directly 
In  the  rear  of  Duffy.  Conner  proceeded  to 
cross  the  track,  and,  as  he  was  stepping  over 
the  second  rail,  he  was  stru<^  by  defoidant'f 
car  and  very  seriously  injured.  This  was 
a  summer  car,  with  tiie  footboards  tamed 
up  against  Its  sides,  running  down  the  river 
In  the  direction  of  the  South  Side,  and  was 
not  carrying  passengers,  but  "was  piled  full 
of  benches  and  seats." 

The  plaintiffs  allege  that  tbe  motorman 
was  negligent  In  operating  the  car,  that  be 
failed  and  neglected  to  keep  a  proper  lookout 
for  persons  lawfully  upon  the  highway,  and 
that  he  failed  to  give  any  warning  of  the 
approach  of  the  car.  Tbe  plaintiffs  claim 
that  if  tbe  motorman  had  been  giving  at- 
tention to  his  duties,  he  could  have  seen  the 
children  on  the  path  as  th^  approached  the 
railway  track,  and  could  have  seen  Conner 
on  the  track  for  a  siifflcient  distance  to  en- 
able him  to  stop  the  car  before  it  strudc  the 
boy.    Tbe  plaintiffs  also  claim  that  the  mo- 


Digitized  by 


(joogle 


PaJ 


OONNBB  T.  PITTSBURG  BY,  CXX 


1107 


tormaa  could  and  should  have  seen  Conner 
as  be  was  walking  on  tlie  path  and  nearlng 
the  car  track,  and,  !f  he  had  sounded  the 
^ng  then,  the  boy  would  have  heard  It,  and 
not  attempted  to  cross  the  track.  The  fail> 
ure  to  perform  these  duties  Is  the  negligence 
alleged  by  the  plaintiffs  against  th«  motor- 
man  of  the  defendant  company. 

The  boys  all  testified  that,  as  they  came  up 
the  hill  on  the  path,  they  saw  a  car  on  the 
defendant's  tra<&  traveling  towards  the  South 
Side,  but  that  they  did  not  see  or  hear  the 
second  car,  which  was  immediately  behind  It, 
and  which  was  the  cause  of  the  accident, 
until  after  It  struck  Conner,  Duffy  testified 
that  the  approach  of  the  street  car  could  not 
be  heard  because  of  the  noise  made  by  the  en- 
gines on  the  two  railroads  which  parallel  the 
River  Road  at  this  point,  and  that  a  train 
was  passing  on  (me  of  the  railroads  at  the 
time  the  accident  occurred.  Conner  says 
that  he  did  not  observe  the  car  until  be  was 
stepping  over  the  second  rail,  when  it  struck 
him.  According  to  the  testimony  of  the  boys, 
they  heard  no  signal  that  the  car  was  ap- 
proaching. Frank  McOuckln  was  a  witness 
for  the  plaintiffs.  He  lives  on  the  upper  side 
of  the  River  Road  immediately  oivposlte  the 
point  at  which  the  path  enters  the  lower  side 
of  the  road  and  the  place  where  the  acci- 
dent occurred.  He  was  sitting  on  his  porcli, 
which  is  in  front  of  his  house  a  few  feet 
above  the  road,  and  saw  the  first  or  regular 
car  pass  towards  the  South  Side.  He  also 
saw  the  other  or  extra  car  approaching,  and 
says  It  was  about  100  yards  behind  the  first 
car.  There  was  no  fence  on  the  lower  side 
of  the  River  Road  at  that  time,  and  nothing 
to  obstruct  the  view  which  the  motorman  had 
of  the  path  extending  up  and  down  the  hill. 
McOuckln  testified:  "Q.  Now,  if  you  were  on 
a  street  car  coming  down  the  river,  how  far 
before  you  came  to  this  path  could  you  see 
It?  A.  You  could  see  one-quarter  of  a  mile 
fully.  Tou  had  command  of  the  whole  rail- 
road track.  Being  in  the  situation  of  run- 
ning in  a  semicircle,  you  had  command  of 
the  whole  view.  Q.  If  you  were  on  a  street 
car  coming  down  the  river,  how  far  before 
you  came  to  this  path  could  you  see  it?  A. 
As  soon  as  the  street  car  came  under  Wal- 
ton's tipple.  Q.  How  far  was  that  from  this 
path?  A.  Almost  a  quarter  of  a  mile.  Q. 
Now,  state  whether  or  not  you  could  see  that 
path  from  tlutt  time  continuously  if  yon 
were  on  the  front  of  a  street  car  coming 
down  the  river.  A.  Xes,  sir."  He  further 
testified  that  his  attention  was  attracted  to 
the  second  car  by  the  ringing  of  its  gong 
when  it  was  about  100  yards  distant;  that 
thereafter  and  up  to  the  time  the  boy  was 
struck  that  he  did  not  hear  the  gong  ring, 
but  could  have  heard  It  If  It  had  rung.  He 
also  says  that  from  the  time  the  car  was 
100  yards  distant  from  the  place  of  the  ac- 
cident there  was  nothing  to  prevent  the  mo- 
torman from  seeing  the  boys  coming  up  the 

JMltll. 


If  KcGuckln's  testimony  Is  believed,  and 
there  is  nothing  la  the  case  to  discredit  It, 
this  motorman  was  unquestionably  negligent 
By  the  exercise  of  the  care  required  of  him, 
that  of  a  prudent  man  tinder  the  circumstan- 
ces, be  would  have  seal  the  three  small  chil- 
dren walking  on  the  path  in  the  direction 
of  the  car  track  and  of  the  public  road,  and, 
the  houses  in  that  vlcinliy  all  being  on  the 
upper  side  of  the  road,  he  should  have  as- 
sumed that  these  children  were  going  to  their 
homes  above  the  road,  and  therefore  would 
cross  the  car  track.  In  the  absence  of  any- 
thing more  important  requiring  his  attention 
at  that  time,  he  should  have  observed  closely 
to  see  whether  the  children  entered  upon  the 
track.  Had  he  exercised  this  care,  he  would 
have  seen  the  children,  and  the  accident 
would  not  have  occurred.  All  the  evidence 
shows,  and  it  is  conceded,  that  the  car  was 
not  running  at  a  rapid  speed,  but  at  a  speed 
In  which  it  could  have  been  stopped  at  any 
time  in  its  own  length.  Seeing  this  boy  enter 
upon  the  track,  as  the  motorman  In  the 
exercise  of  proper  care  should  have  seen,  he 
could  have  stopped  his  car  before  it  struck 
the  boy.  At  that  time  he  was  not  entering 
upon  the  track  nor  in  the  middle  of  it,  but 
was  stepping  over  the  second  rail  and  leaving 
the  track.  We  think  it  apparent  that  from 
the  gait  at  which  Conner  was  walking,  and 
the  speed  at  which  the  car  was  traveling 
when  he  entered  upon  the  track,  that  the 
street  car  was  more  than  a  car  length  from 
him,  and  hence  could  have  been  stopped  by 
the  motorman  if  he  had  been  exercising  the 
alertness  required  of  taim  on  the  occasion. 

The  motorman  who  was  In  charge  of  the 
car  at  the  time  of  the  accident  was  called  as 
a  witness  on  behalf  of  the  defendant  com- 
pany. He  testified  that  he  did  not  see  any 
boys  or  children  on  the  right-band  side  of 
the  track  or  below  the  road  as  he  approached 
the  place  of  the  accident,  and  did  not  see 
Conner  until  after  the  accident  and  he  was 
notified  that  he  had  run  over  a  boy.  He  fur- 
ther says  that  at  the  time  of  the  accident 
he  was  standing  in  the  front  end  of  his  car, 
looking  ahead,  and  that.  If  a  child  had  cross- 
ed the  track,  he  would  have  seen  it,  but  did 
not  see  any  child  ahead  of  the  car  or  crossing 
the  track.  This  testimony  does  not  help  the 
defense.  The  motorman  does  not  deny  that, 
if  he  had  been  looking,  he  could  have  seen 
the  children  on  the  path  walking  towards  the 
street  car  line.  He  admits  that  he  could 
have  seen  the  child  if  it  liad  entered  upon 
the  track,  and  he  further  says  In  his  testi- 
mony that  he  could  have  stopped  his  car,  at 
the  rate  he  was  running,  in  a  car  length. 
His  admission  that  be  could  have  seen  a 
child  on  the  track  shows  conclusively  that  he 
was  not  looking  and  observing  what  was  In 
front  of  him,  because  It  is  unquestionably  a 
fact  that  this  little  child  was  on  the  track 
and  had  crossed  part  of  It  and  stuping  off 
it  at  the  time  he  was  strudc.  The  testimony 
of  the  three  little  boys  conclusively  shows 
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that  immediately  before  Conner  was  atrack 
he  was  on  the  path  approaching  the  car 
track,  and  hence  be  bad  passed  from  the 
lower  side  to  the  upper  Bide  of  the  track 
when  be  was  struck  by  the  car.  It  is  there- 
fore manifest,  conceding  the  motorman's  tes- 
timony to  be  true  that  he  could  have  seen  a 
child  on  the  track  in  front  of  him,  that  he 
was  not  looking  in  that  direction  as  the  car 
approached  the  place  of  the  accident  This 
of  itself  convicts  him  of  negligent  conduct 
for  which  his  employer  is  liable.  Oa  the  unr 
disputed  evidence  In  the  case,  if  the  motor- 
man  bad  t>een  looking,  he  could  have  seen  the 
boys  on  the  path  approaching  the  car  line, 
and  could  have  seen  Conner  when  be  was  on 
the  track,  and,  further,  the  motorman  could 
have  stopped  his  car  in  a  car  length.  There 
Is  but  one  conclusion,  and  that  is  that  the 
motorman  was  remiss  in  the  performance  of 
bis  duties  on  that  occasion,  which  resulted  in 
the  mangling  of  the  little  child  and  maiming 
him  for  life.  If  the  motorman  saw  these 
children  approaching  the  car  line,  it  was  his 
duty  to  take  reasonable  precaution  to  pro- 
tect them  against  being  run  dowd  by  his  car, 
and,  falling  in  this,  he  was  negligent  If  he 
did  not  see  them  on  the  path  walking  in  the 
direction  of  the  car  line  and  Conner  on  the 
track.  It  was,  under  the  uncontroTerted  testi- 
mony, because  he  did  not  look,  and  hence  he 
was  equally  negligent  and  In  either  view,  if 
bis  negligence  was  the  cause  of  the  boy's  in- 
juries, the  defendant  should  be  held  respon- 
sible. The  case  of  Keller  v.  Pblla.  &  R.  By. 
Co.,  214  Pa.  82,  63  AtL  413,  cited  and  relied 
upon  by  appellant's  counsel,  has  no  applica- 
tion to  the  facts  of  this  case.  That  case,  as 
the  opinion  shows,  was  decided  "on  the  as- 
sumption that  the  engineer  was  looking 
ahead  and  performing  his  duty  in  this  re- 
spect" <iid  on  the  ground  that  the  boy  was 
"in  a  position  similar  to  that  of  a  child  who 
suddenly  runs  Into  the  side  or  In  front  of  a 
moving  car." 

The  assignments  of  error  are  overruled, 
and  the  Judgment  is  affirmed. 


KING  T.  SUPREME  COUNClIi  CATHOLIC 

MUT.  BEN.  ASS'N. 
(Snpieme  Court  of  Pennsylvania.    Jan.  7,  1907.) 

Insubakcb— Mutual  Bbkbiit  Ckbtificatb— 

Riom  TO  Pboceeds. 

A  benefit  association  paid  the  death  benefits 
into  court  on  a  contest  between  a  minor  daugh- 
ter of  the  deceased  member,  representine  her  de- 
ceased mother,  and  a  brother  of  the  deceased 
member.  Ttie  mother  wai  oriKinally  named  as 
beneficiary,  and  was  given  the  certificate  by  her 
husband,  with  an  assurance  that  be  would  never 
cbauge  it  Relying  on  this  assurance,  the  wife 
paid  the  assessments  on  the  certificate  out  of 
her  separate  estate  until  her  husband,  without 
her  knowledge  or  consent,  surrendered  it  to  the 
association  for  a  new  certificate  In  which  his 
brother  was  substituted  as  the  beneficiary. 
Held,  that  a  Judgment  for  the  daughter  would 
be  sustained. 

[Bd^  Note.— For  cases  in  point,  see  Cent  Dig. 
oL 


vol  28,  Insurance,  It  10^  1949.] 


Appeal  from  Court  of  Common  Pleas;  Al- 
legheny County. 

Action  by  Mary  P.  King,  guardian  of  Ju- 
lia Conway,  against  Supreme  Council  Catho- 
lic Mutual  Benefit  Association,  Interpleaded 
with  John  Conway.  Judgment  for  plaiutilX. 
Defendant  appeals.    Affirmed. 

Argued  before  laTCHBLIi,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT,  POTTER. 
ELKIN.  and  STEWART,  JJ. 

Thomas  M.  Marshall,  Jr.,  for  appellant 
Cbas.  D.  GUlesple  and  D.  A.  Behoi.  for  ai>- 

pellee. 

8TBWART,  J.  The  benefit  association, 
while  necessarily  a  party  to  the  case,  is  not 
a  party  to  this  contention.  It  has  paid  Into 
court  the  amount  admittedly  due  on  the  cer- 
tificate of  membership,  for  the  use  of  such 
party  as  the  law  shall  declare  entitled  to  It 
The  real  parties  are  John  Conway,  here  the 
appellant  who  is  the  beneficiary  named  in 
the  certificate,  and  Julia  Conway,  acting  by 
her  guardian,  minor  daughter  of  Michael 
Conway,  deceased,  upon  whose  life  the  bene- 
fit certificate  was  Issued.  The  material  facts 
are  that  Michael  Conway,  having  been  ad- 
mitted to  membership  in  the  association.  Im- 
mediately handed  his  certificate  over  to  bis 
wife,  Mary  Ann,  who  was  the  beneficiary 
named  therein,  at  the  same  time  telling  her 
that  it  was  hers,  and  that  he  would  never 
change  It  except  It  be  to  make  her  children 
the  beneficiaries  therein;  that  the  wife,  re- 
lying upon  this  assurance,  paid  out  of  her 
separate  estate  the  assessments  and  charges 
upon  the  certificate,  until  a  time  when,  with- 
out her  knowledge  or  consent  the  husband 
surrendered  It  to  the  association  for  a  new 
certificate.  In  which  his  brother  John,  the 
appellant  was  substituted  as  the  benefldaiy. 
The  question  arising  on  these  facts  Is:  To 
whom  does  the  fund  belong?  Appellant 
claims  it  as  the  appointee  of  the  member  on 
whose  life  the  certificate  was  issued,  under 
the  laws  of  the  association;  the  danghto; 
In  the  right  of  the  mother,  now  deceased,  con- 
tending that  under  the  facts  of  the  case  an 
equity  In  the  fund  results  to  the  wife,  the 
first  appointee.  If  the  contention  be  sus- 
tained. It  Is  agreed  that  the  daughter  prop- 
erly represents  this  equity.  The  case  calls 
for  an  application  of  the  same  principles  that 
governed  in  the  case  of  Poma.  R.  R.  Go.  v. 
Wolfe,  203  Pa.  269,  62  AtL  247.  Here,  as 
there,  the  association  has  wholly  withdrawn 
from  the  controversy  by  paying  the  fund  In- 
to court;  and  it  Is  not  a  question  In  which 
It  has  any  concern.  It  was  upon  the  str«igth 
of  the  assurance  given  by  Conway  to  bis 
wife  that  she  was  to  remain  the  benefldaiy 
except  as  be  should  appoint  her  children  In- 
stead, that  the  wife  was  Induced  to  keep 
alive  the  Insurance  by  paying  the  assess- 
ments out  of  her  separate  estate;  It  Is  im- 
possible to  regard  this  as  anything  but  a 
present  assignment  to  take  eCTect  and  attach 
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aa  soon  as  the  fund  came  Into  existence.  As 
between  tbese  parties  there  was  nothing  to 
prevent  It  from  so  operating.  The  right  of 
disposition  of  the  fund  rested  In  Ck>nway,  the 
member.  A  contract,  upon  sn£3clent  con- 
sideration, to  appoint,  was  held  In  Penna. 
R.  R.  Co.  T.  Wolfe,  203  Pa.  269,  52  Atl.  247, 
to  be  enforceable  In  equity.  With  quite  as 
much  reason,'  and,  Indeed,  for  the  same  rea- 
son, a  contract  with  the  beneficiary  named, 
not  to  appoint  another,  la  just  as  enforceable. 
There  the  party  failed  to  make  the  substi- 
tuted appointment  be  bad  promlaed,  and  It 
was  held  that  equity,  to  prevent  a  flagrant 
wrong,  would  treat  that  as  done  which  ought 
to  have  been  done.  So  here,  equity  will  re- 
fuse to  recognize  an  appointment  as  made, 
which  the  party  had  stipulated  be  would 
not  make;  in  other  worda,  equity  will  estop 
blm  from  exercising  a  right  he  otherwise 
would  have  had,  to  the  prejudice  of  one 
whom  he  had  misled  Into  an  expenditure 
through  reliance  upon  hla  promlae.  Con- 
way, having  induced  his  wife  to  expend  her 
money  on  this  insurance,  must  be  held,  by 
equitable  principles,  to  have  waived  his  right 
to  substitute  another  beneficiary  to  her  ex- 
dasion. 
Judgment  affirmed. 


MILLER  T.  AMERICAN  BRIDGE  CO. 
^Supreme  Court  of  Pennsylvania.    Jan.  7,  1907.) 

1.  Masteb  and  Servant— Ihjtjbieb  to  Sebt- 
ANT— Feixow  Servants. 

Where  a  vice  prlncinal  does  the  work  of 
an  ordinary  laborer,  and  is  negliKent  therein, 
bis  employer  is  not  liable  for  injuries  to  anotiier 
employs  from  ench  nexliKence. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  34,  Master  and  Servant,  S!  431-435.] 

2.  Saub. 

Where  a  safe  place  Is  fnmisliea  for  em- 
ployfti  to  work,  the  employer  is  not  bonnd  to 
idve  notice  of  transitory  dangers  caused  by 
acts  of  fellow  servants. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dfe. 
vol.  84,  Master  and  Servant,  SS  310-312.1 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  one  Miller  against  the  American 
Bridge  Company.  Judgment  for  defendant 
notwithstanding  the  verdict,  and  plaintiff 
appeals.    Affirmed. 

On  a  rule  for  Judgment  non  obstante  vere- 
dicto, Evans,  J.,  filed  the  following  opinion 
in  the  court  below: 

"The  plaintiff  was  a  carpenter  in  the  em- 
ploy of  the  defendant  company,  and  at  the 
time  of  the  accident  which  gives  rise  to 
this  suit  was  working  on  a  bridge  across 
the  Ohio  river,  a  short  distance  below  the 
city  of  Pittsburg,  known  as  the  'Ohio  Con- 
necting Bridge.'  His  immediate  superior 
was  a  man  by  the  name  of  Ward,  who  bad 
charge  of  the  work  on  the  ground,  had  power 
to  hire  and  discbarge  the  men  employed  upon 
tblB  work,  and  give  the  directions  to  the 
men  employed  In  the  prosecution  of  the  work. 


I  The  bridge  was  i»-actlcally  finished,  and  the 
roadway  of  the  bridge  was  about  25  feet 
above  the  top  of  the  stone  piers.  On  the  day 
In  question  the  plaintiff  was  directed  by 
Ward  to  go  down  to  the  top  of  the  stone 
pier  and  receive  and  put  in  place  timbers 
which  would  be  lowered  to  him  through  an 
opening  made  In  the  floor  of  the  bridge.  The 
timber  waa  brought  to  the  opening  in  the 
bridge  by  two  workmen.  Ward  tied  the 
rope  around  the  timber,  and,  wrapping  the 
slack  end  of  the  rope  around  an  iron  upright 
of  the  bridge,  lowered  the  timber  into  posi- 
tion on  the  top  of  the  stone  pier.  When  the 
third  piece  of  timber  was  being  lowered, 
.the  rope  became  untied.  The  timber  in  fall- 
ing struck  the  plaintiff  and  knocked  him  off 
the  pier  Into  the  river,  by  which  he  waa  in- 
jured and  for  which  injury  be  brings  this 
suit  against  his  employer.  The  plaintiff  In 
hla  testimony  stated  that  immediately  prior 
to  being  sent  down  there  by  Ward  that  Ward 
stated  to  him  that  he  would  warn  him  each 
time  he  was  about  to  lower  thfe  piece  of 
timber,  and  that,  when  the  first  two  pieces 
were  lowered,  he  did  so  warn  him  that  he 
might  get  out  of  the  way,  but  failed  to 
warn  him  when  lowering  the  piece  which 
struck  him  and  knocked  him  off  into  the 
river,  that  the  top  of  the  stone  pier  was 
about  90  feet  long  and  8  feet  wide,  and 
that  he  could  have  gotten  t«  a  place  of 
perfect  safety  had  he  received  the  warning 
promised  him  by  Ward. 

"The  defendant  presented  a  point  for  bind- 
ing instructions,  which  was  refused,  and  the 
case  came  before  the  court  in  banc  on  a 
motion  for  Judgment  non  obstante  veredicto, 
under  the  provldons  of  the  act  of  April  22, 
1905  (P.  L.  286).  It  is  claimed  by  the  plain- 
tiff that  Ward  was  a  vice  principal,  and  that 
bis  negligence  in  tying  the  rope  around  the 
piece  of  timber  about  to  be  lowered  caused 
the  timber  to  fall,  and  his  failure  to  give 
notice  to  the  plaintiff  that  be  was  about  to 
lower  the  timber  waa  the  negligence  of  the 
defendant  There  was  evidence  that  the 
rope  was  negligently  tied  by  Ward.  We 
may  assume  for  the  purposes  of  the  case  that 
Ward  was  a  vice  principal — ^the  Jury  has 
found  that  he  was  under  the  instructions  of 
the  court — but  every  negligent  act  of  a  vice 
principal  resulting  In  Injury  to  others  does 
not  necessarily  render  his  employer  liable 
to  an  employ^.  When  Ward  assumed  to  tie 
the  rope  around  the  piece  of  timber  about  to 
be  lowered  and  himself  had  charge  of  the 
rope  In  lowering  the  timber,  he  was  not 
representing  his  employer  as  a  vice  principal, 
but  as  an  ordinary  laborer,  and  as  such  he 
waa  a  fellow  workman  of  the  plaintiff  Miller. 
To  sustain  this  proposition  we  need  do  no 
more  than  cite  the  case  of  Ricks  v.  Flynn, 
196  Pa.  263.  46  Atl.  360.  The  case  is  so 
nearly  parallel  to  this  one  that  apparently 
the  only  difference  is  that  in  the  former  the 
accident  happened  in  raising  a  stone  and  in 
the  present  one  it  happened  In  the  lowering 
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of  a  wooden  timber.  The  tying  of  the  rope 
and  the  lowering  of  the  timber  was  the  act 
of  a  fellow  employ& 

"But  It  la  contended  by  the  plalntlfT  that 
the  duty  to  give  the  warning  which  Ward 
had  proxnlaed  Miller  to  give  was  an  absolute 
duty  upon  the  employer  in  furnishing  a  safe 
place  for  his  employe  to  work.  There  Is  no 
allegation  here  that  the  top  of  that  stone 
pier  was  not  a  perfectly  safe  place  to  work; 
that  all  the  appliances  for  lowering  the  tim- 
bers from  the  roadway  of  the  bridge  to  the 
top  of  the  pier  were  not  perfectly  safe.  No 
harm  could  come  to  the  plaintiff  in  the  per- 
formance of  his  duty  except  through  the  neg- 
ligence of  those  working  with  him  In  lower- 
ing the  timbers  from  the  roadway  of  the* 
bridge.  There  is  no  allegation  that  his  fel- 
low  employes  were  not  competent  to  fill  the 
position  and  ordinarily  careful,  and,  when  an 
employer  lias  fnrnished  safe  surroundings, 
safe  tools  for  his  employes  to  work  with, 
reasonably  competent  fellow  workmen,  his 
duty  is  performed. 

-  "We  find  no  case  In  Pennsylvania  which 
squarely  rules  the  question  whether  the  du- 
ty of  the  employer  to  furnish  a  safe  place 
for  his  employes  to  work  Imposes  upon  him 
the  duty  to  give  notice  of  transitory  dangers 
which  may  be  caused  by  the  acts  of  fellow 
workmen,  but  the  courts  in  many  of  the 
states  and  the  Supreme  Coiirt  of  the  United 
States  have  ruled  this  question.  The  case 
of  Martin  t.  Atchison,  Topeka  &  Santa  Fe 
R.  R.  Co.,  166  U.  8.  899,  17  Sup.  Ct  608,  41 
L.  Bd.  1051,  is  in  all  points  parallel  to  the 
case  at  bar.  The  plaintiff  was  in  the  em- 
ploy of  the  railroad  company,  the  defQpdant 
and  on  the  day  of  the  accident  was  passing 
from  one  point  to  another  in  the  course  of 
his  employment  upon  a  handcar  with  several 
other  workmen,  In  charge  of  a  section  fore- 
man, who  for  the  purpose  of  the  case  was 
considered  a  vice  principal.  They  were  ex- 
pecting a  work  train  to  follow  them,  and 
the  plaintiff  In  particular  looked  back  and 
mentioned  the  fact  that  there  was  danger 
of  their  being  run  down  by  the  work  train. 
He  was  Instructed  by  the  section  foreman  to 
keep  his  face  toward  the  front,  and  that  he, 
the  foreman,  would  notify  him  of  any  dan- 
ger. He  failed  to  do  so,  the  hand  car  was  run 
down  by  the  work  train,  and  the  plaintiff 
was  injured.  Mr.  Justice  Peckham,  speak- 
ing for  the  court,  says:  The  counsel  for  the 
plaintiff  has  argued  before  us  that  the  de- 
fendant must  be  held  responsible  because 
the  plaintiff  had  been  directed  by  the  fore- 
man under  whose  orders  he  was  placed,  to 
look  north  while  he  was  on  the  car,  and  had 
received  the  foreman's  assurance  that  he  (the 
foreman)  would  warn  him  of  the  approach 
of  danger,  and  that,  as  the  foreman  failed 
to  do  BO,  it  was  a  failure  of  the  defendant 
to  do  something  which  it  was  bound  as  a 
mast^  to  do  in  furtherance  of  the  obliga- 
tlon  it  was  under  to  see  that  the  plaintiff 


bad  a  reasonably  safe  place  In  which  to  per- 
form his  work.  We  do  not  perceive  that  tlie 
doctrine  as  to  the  duty  of  the  master  to 
furnish  a  safe  place  for  the  servant  to  work 
In  has  the  slightest  application  to  the  facta 
of  this  case.  There  is  no  intimation  in  the 
evidence  nor  Is  any  claim  made  that  the 
hand  car  open  which  the  plaintiff  was  rid- 
ing was  not  properly  equipped  and  in  good 
repair,  and  In  every  way  fit  for  the  purpose 
for  which  it  was  used  It  was  a  perfectly 
safe  and  proper  means  of  transit  in  and  of 
itself  from  the  station  at  Albuquoque  to  the 
point  where  the  plaintiff  was  going  to  work. 
The  negligence  of  the  section  foreman  in 
falling  to  note  the  approaching  train  and 
give  the  proper  warning,  so  that  the  car 
might  be  taken  from  the  track,  was  not  n^- 
lect  of  the  defendant  In  regard  to  the  per- 
formance of  any  duty  which  as  master  it 
owed  to  tlie  plaintiff.  If  the  car  was  ren- 
dered unsafe.  It  was  not  by  reason  of  any 
lack  of  diligence  on  the  part  of  the  def^id- 
ant  in  providing  a  proper  car,  but  the  dan- 
gler arose  simply  because  a  fellow  servant 
of  the  plaintiff  failed  to  discharge  his  own 
duty  in  watching  for  the  approach  of  a  train 
from  the  south.'  The  above  case  is  of  sof- 
ficlent  authority  and  the  reasonings  suffici- 
ently sound  to  Justify  our  following  It  with- 
out further  Investigation,  but  the  New  York 
courts  in  several  cases  have  come  to  the 
same  conclusion  for  the  same  reason.  In 
the  case  of  Schott  v.  Onondaga  County  Sav- 
ings Bank,  63  N.  Y.  Supp.  631,  49  App.  Dlv. 
503,  plaintiff  was  Injured  while  working  In 
a  trench  through  one  of  the  fellow  workmen 
dumping  the  contents  of  a  wheelbarrow  up- 
on his  head  and  shoulders.  He  alleged  that 
the  foreman,  who  was  a  vice  principal,  had 
promised  to  warn  him  before  anything  should 
be  thrown  in  the  ditch,  and  this  he  had  neg- 
lected to  do.  The  case  is  on  all  fours  with 
the  present  one.  After  stating  the  genoral 
rule  of  the  duty  of  the  master  to  provide  a 
reasonably  safe  place  for  his  employes  t' 
work,  the  court  says:  'Was  it  required  to 
supervise  the  executive  detail  of  the  work 
as  it  progressed,  and  protect  its  employes 
from  any  and  every  hazard  which  its  exe- 
cution involved,  including  the  negligent  man- 
ner In  which  the  work  was  being  perform- 
ed? Certainly  no  such  rule  obtains  In  this 
state;  but,  on  the  contrary,  in  the  case  of 
Hussey  V.  Coger,  112  N.  Y.  614,  20  N.  E.  656. 
8  L.  R.  A.  639,  8  Am.  St  Rep.  787,  It  was 
said  that  the  master  is  not  "chargeable  with 
the  consequences  of  a  place  for  work,  made 
dangerous  only  by  the  carelessness  and  neg- 
lect of  fellow  servants,  or  for  the  negllg«at 
manner  in  which  they  used  the  tools  and  ma- 
terials furnished  them  for  their  work." '  The 
same  principle  is  laid  down  In  McLaine  v. 
Head  &  Dowst  Co..  71  N.  H.  294,  52  AtL  545. 
68  L.  R.  A.  462,  and  In  Donovan  t.  Ferris, 
128  Cal.  48,  60  Pac.  519,  79  Am.  St.  Rep.  35. 
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"Let  Judgment  be  entered  for  tbe  defend- 
ant non  obstante  veredicto." 

Argued  before  MITCHELL,  0.  J.,  and 
FELL,  BHOWIJ,  MESTEBZAT,  POTTBB, 
BLKIN,  and  STEWART,  JJ. 

Wm.  A.  Hudson  and  Joseph  Howley,  tor 
appellant    David  A.  Reed,  for  appellee. 

PER  CURIAM.  Judgment  affirmed  on  the 
opinion  of  the  court  below. 


CENTRAL  TRUST  CO.  OP  PITTSBURO  T. 
LAPPB. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 

*  CoBPOKATioRS— Lkasx  bt  Pbomoteb. 

Wliere  the  promoter  of  a  oorporaHon  took 
a  lease  In  his  own  name  for  the  benefit  of  the 
corporation,  and  after  its  organization  It  rati- 
fied his  act,  the  lease  became  tbe  propertv  of  tlie 
corporation. 

^^'-^Sf*-"^"'  «*«•  ta  EoJnt.  see  Cent  Dig. 
vol.  12,  Corporations,  |{  OT-105,  1709.] 

Appeal  from  Court  of  Common  Pleas, 
Allegheny  County. 

Bill  by  the  Central  Trust  Company  of 
Pittsburg  against  H.  A.  Lapi«.  Decree  for 
plaintifF,  and  defendant  appeals.    Affirmed. 

The  following  is  the  opinion  of  the  court 
below  (Shafer,  J.): 

"This  bill  is  to  declare  the  defendant  a 
trustee  for  the  plaintiff  of  a  certain  lease, 
to  require  its  assignment  to  the  plaintiff, 
and  to  enjoin  its  assignment  to  any  other. 

"Findings  of  Fact 

"(1)  In  January,  1903,  the  defendant  H. 
A.  Lappe,  with  several  others,  was  engaged 
In  organizing  a  trust  company,  which  was 
afterwards  chartered,  and  la  the  plaintiff  in 
this  case.  He  became  one  of  the  eight  or 
nine  incorporators  when  the  charter  was  ob- 
tained, and  was  elected  president  Immediate- 
ly upon  the  organization. 

"(2)  While  the  subscriptions  were  being  ob- 
tained, and  the  organization  effected,  the  re- 
spondent Lappe,  and  Mr.  Munro  who  is 
now  president  of  the  company,  and  who  was, 
with  Lappe,  a  promoter  of  the  company,  went 
to  Meyer,  the  owner  of  the  building.  No.  2033 
Penn  avenue,  for  tbe  purpose  of  obtaining 
a  lease  of  the  property,  with  a  view  of  hav- 
ing It  used  as  a  place  of  business  of  the  new 
company.  The  building  was  at  that  time 
occupied  by  a  saloon  keeper,  whose  lease  ex- 
pired on  April  Ist  After  several  interviews 
with  the  owner,  a  lease  was  made  with  tbe 
defendant  Lappe,  for  one  year,  with  the 
privliege  of  five  more,  at  the  rent  of  $80  per 
month. 

"(8)  This  lease  was  made  on  January  24, 
1908,  and  tbe  charter  of  the  new  company 
was  granted  on  January  30,  1003.  As  the 
company  desired  to  begin  business  at  once, 
a  temporary  location  was  secured  at  2000 
P«in  avenue.    The  company,  being  advised 


by  the  architect  who  examined  tlie  premises 
at  No.  2033  that  it  would  cost  $8,000  to  make 
the  necessary  changes  to  fit  the  building  for 
banking  purposes,  concluded  that  they  would 
not  locate  the  bank  there. 

"(4)  On  February  28,  1903,  Lappe  made  a 
lease  of  the  premises  to  E.  J.  Donnelly,  who 
then  occupied  the  premises,  for  the  term  of 
four  months  from  April  1st  and  this  was 
done  to  enable  Donnelly  to  procure  another 
license,  and  then  bave  It  transferred  to  an- 
other place;  Donnelly  having  taken  stock  in 
the  company,  and  the  parties  concerned  not 
wishing  to  antagonize  him.  On  April  3d  the 
board  of  directors,  Lappe,  the  defendant  be- 
ing in  the  chair,  passed  a  resolution:  That 
Mr.  Lappe  be  authorized  to  dispose  of  the 
Meyer  lease  on  the  best  terms  possible^' 

"(5)  After  the  meeting  of  the  directors  had 
adjourned,  there  was  talk  among  some  of 
them,  and  it  was  suggested  by  one,  Mr.  Lang- 
fltt  that  the  company  ought  to  be  satiafled 
with  getting  $500  out  of  the  lease,  but  this  was 
not  agreed  to  by  the  others;  this  being  in  the 
presence  of  Lappe.  Lappe  and  Munro,  then 
vice  president  went  together  to  see  Mr.  Don- 
nelly, to  endeavor  to  sell  the  lease  to  him, 
and  asked  him  for  $3,500  for  It  which  he 
refused  to  give.  On  other  dates  thereafter, 
negotiations  were  had  with  Donnelly,  and  at- 
tempts made  to  sell  him  the  lease  or  to  re- 
let to  him  the  premises  for  a  higher  rent  but 
without  result  until  April  17, 1903,  when  Mr. 
Lappe  wrote  out  a  paper  which  was  offered 
in  evidence,  which  he  procured  Donnelly  to 
sign.  This  paper  reads  as  follows:  '1  here- 
by agree  to  lease  premises  known  as  2038 
Penn  avenue  from  H.  A.  Lappe,  trustee,  for 
a  period  of  six  years  from  April  1,  1903,  for 
a  monthly  rent  of  $120  payable  monthly  in 
advance,  and  further  agree  to  expend  at 
last  $700  for  improvements,'  etc.  This  was 
signed  by  Donnelly  in  the  bank,  and  witness- 
ed by  the  treasurer  of  the  company. 

"(6)  About  this  time,  whether  before  or 
after  it  does  not  perhaps  clearly  appear,  and 
is  not  very  material,  an  attempt  was  made 
by  Lappe  to  assign  the  Meyer  lease  to  the 
company.  For  this  purpose  he  caused  the 
attorney  for  the  company  to  draw  up  an  as- 
slgrnment  from  himself  to  the  company,  ac- 
companled  by  a  consent  to  such  assignment 
to  be  signed  by  the  lessor;  this  being  neces- 
sary because  the  lease  contained  a  covenant 
not  to  assign  without  such  consent  This 
paper  was  attached  to  the  lease  and  taken 
by  Lappe  to  Meyer  to  procure  his  signature 
to  the  consent  and  Meyer  refused  to  sign  It 

"(7)  After  April  17th,  Lappe  endeavored  to 
have  Donnelly  sign  a  lease  to  the  trust  com- 
pany for  $120  a  month  with  certain  condi- 
tions as  to  subletting,  which  Donnelly  refused 
to  sign,  and  some  time,  perhaps  six  weeks  or 
two  months,  after  April  17th,  Lappe  caused 
to  be  written  on  the  paper  of  April  17th,  and 
signed  by  Donnelly,  an  acceptance  of  the 
above  lease,  or  offer  to  lease,  signing,  'H.  A. 
Lappe,  H.  A.  Lappe,  Trustee,'  and  notifying 
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Donnelly  of  what  be  had  done  and  this  was 
thereafter  treated  as  a  lease. 

"(8)  The  rent  was  paid  by  Donnelly  In 
cash  over  the  connter  of  the  bank  to  the 
treasurer,  but  Donnelly  refused  to  take  a 
receipt  from  the  trust  company,  and  Insisted 
npon  a  receipt  from  Lappe.  Lappe  tbereupoa 
signed  some  receipts  in  blank,  and  left  them 
with  the  treasurer,  who  used  them  In  re- 
ceipting for  the  rent,  sometimes  signing  'per 
B.,  Treasurer,'  or  making  other  differences, 
which  fact,  however,  appears  not  to  have 
been  known  to  Lappe.  The  rent  so  received 
was  not  turned  over  to  Lappe  but  was  kept 
with  other  funds  of  the  bank,  and  the  $80 
monthly  owing  to  Meyer  was  paid  to  him 
by  the  bank,  and  all  this  with  the  knowledge 
of  Lappe,  who  was  president  of  the  bank  at 
that  time.  This  continued  for  about  a  year, 
w^hen  Lappe  ceased  to  be  president,  and  be 
then  made  claim  to  he  the  owner  of  the 
lease  in  his  own  right,  and  collected  the  rent 
thereafter  himself,  and  has  received  the  rent 
from  that  time  until  the  present,  and  is  pay- 
ing the  rent  to  Meyer. 

"Conclusions  of  Law. 

"(1)  Having  found  as  a  fact  that  the  re- 
spondent was  actively  engaged  with  others 
in  promoting  the  company,  which  was  after- 
wards formed  and  that  for  the  purposes  of 
the  company  to  be  formed  he  took  the  lease 
in  question,  It  follows  if  the  company,  after 
It  was  formed,  ratified  his  act,  and  especially 
before  any  withdrawal  or  disavowal  by  him, 
the  lease  thereupon,  so  far  as  the  company 
was  concerned,  became  defendant's  property, 
and,  for  the  lease  as  between  Lappe  and  the 
company,  the  company  became  liable  for  the 
rent,  and  became  in  every  sense  the  owner 
of  the  lease,  whether  that  ownership  was  ad- 
vantageous or  otherwise. 

"(2)  We  are  of  opinion  that  the  resolution 
of  April  3,  1903,  made  in  the  presence  of 
Lappe,  and  upon  which  he  himself  immediate- 
ly acted,  amounted  to  such  a  ratification,  es- 
pecially when  taken  In  connection  with  the 
subsequent  conduct  of  the  parties. 

"(3)  If  this  be  correct,  it  follows  that  the 
respondent  is  a  trustee  of  the  lease  for  the 
company.  It  would  appear  from  the  testi- 
mony that  Meyer,  the  lessor,  knew  that  the 
lease  was  for  the  company  to  be  formed.  If 
so,  Meyer  could  not  object  to  the  transfer 
to  the  company,  notwithstanding  the  clause 
In  the  lease  against  assignment;  but  Meyer 
is  not  a  party  to  this  bill.  As  the  respondent 
is  receiving  rent  to  a  greater  amount  than 
he  has  paid  out,  he  should  account  to  the 
complainant  for  what  he  has  received,  less 
proper  payments  out  of  the  same.  If  any 
such  have  been  made,  and  he  should  be  also 
enjoined  from  transferring  the  lease  to  any 
other  than  the  plaintiff,  or  from  tncumb^ing 
the  same. 

"Let  a  decree  be  drawn  that  the  respondent 
is  trustee  for  the  complainant  of  the  lease 
from  Thomas  Meyer  to  H.  A.  Lappe,  dated 


January  24,  1908,  and  of  the  lease  of  April 
17,  1903,  from  H.  A.  Lappe,  trustee,  to  P. 
J.  Donnelly,  constituted  by  the  ofTer  and  ac- 
ceptance of  that  date;  that  'he  assign  and 
transfer  to  the  complainant  the  last-mention- 
ed lease;  that  be  be  enjoined  tnm  transfer- 
ring either  of  the  said  leases  to  any  other  per- 
son, or  from  Incumbering  the  same;  that  be 
account  with  the  complainant  for  the  money 
received  by  him  from  P.  J.  Donnelly,  less 
amounts  paid  out  by  him  as  rent  on  the 
Meyer  lease;  and  that  he  pay  the  costs." 

Argued  before  MITCHELL,  G.  J.,  and 
FELL.  BROWN,  MBSTREZAT.  POTTBB, 
ELKIN,  and  STEWART,  JJ.  - 

John  P.  Hunter  and  Schoyer  ft  Hunter,  for 
appellant.  Joseph  A,  Langfltt  and  H.  W. 
Mcintosh,  for  appellee. 

PER  CURIAM.  Decree  affirmed  on  the 
findings  X)t  fact  and  condoslons  of  law  by 
the  court  below. 


McGUIRB  V.  BARNES  SAFE  &  LOCK  CO. 
(Supreme  Conrt  of  Pennsylvania.    Jan.  7,  IMT.) 

NBOUOBNCIi— BVIDBNCB. 

In  an  action  against  the  owner  of  a  wagon 
for  injaries  to  a  boy  riding  on  the  wagon,  held, 
that  a  nonsuit  was  properly  entered. 

Appeal  from  Court  of  Common  Pleas,  Al- 
legheny County. 

Action  by  John  McOuire,  by  his  nert  friend 
and  father,  Peter  McGulre,  against  Fanny  B. 
Newell,  trading  as  the  Barnes  Safe  it  Lock 
Company.  Judgment  for  defoidant,  plaln- 
titf  appeals.    AiBrmed. 

The  following  is  the  opinion  of  the  court 
below,  by  Kennedy,  J.,  who  subsequently  re- 
fused to  take  ofF  the  nonsuit: 

"At  the  time  of  the  accident,  out  of  which 
this  action  arises,  the  plalntifF,  a  lad  about 
11  years  of  age,  was,  with  two  companions 
of  about  the  same  age,  riding,  with  consent 
of  the  driver,  on  the  dray  or  wagon  of  the 
defendant  This  wagon  was  constructed  for 
the  purpose  of  carrying  safes,  the  body,  or 
carrying  part  of  which  was  low  down,  and 
had  along  Its  sides  standards  or  i>08ts,  in- 
serted in  sockets  or  holders,  at  regular  inter- 
vals along  it  sides.  Towards  the  rear  end 
of  the  wag;on,  and  on  each  side,  were  sus- 
pended or  attached  to  these  standards  broad 
boards  extending  dovm  along  the  standards, 
so  as  to  form  partial  sides  to  the  wagon. 
The  standards  on  the  middle  and  front  part 
of  the  wagon  had  no  boards  or  sides  to  the 
same,  or  other  protection  from  falling  ofl^ 
the  wagon,  than  the  standards  themselves. 
In  the  early  part  of  his  testimony,  the  plain- 
tiS  stated  that,  after  they  had  ridden  some 
distance  on  the  wagon,  the  driver  cracked 
his  whip  at  them,  he  (the  plaintiff)  at  the 
time  having  hold  of  a  standard  at  the  back 
end  of  the  wagon,  and,  when  the  whip  crack- 
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ed,  the  hones  started  on  a  gallop,  and,  with 
a  jerk,  the  standard  of  which  he  had  hold 
fell  out  and  he  fell  with  It  and  was  injur- 
ed. This  statement  he  afterwards,  however, 
corrected,  and  gave  In  detail  the  circumstan- 
ces of  the  accident,  which  we  must  take  as 
true  and  correct,  as  follows:  He  and  his 
companions  were  riding  on  the  rear  part  of 
the  wagon,  standing  between  the  boards  at- 
tached to  the  standards,  described  above 
(which  would  seem  to  be  a  place  of  complete 
safety).  While  thus  standing,  and  after  rid- 
ing some  distance  (a  square  and  a  half,  as 
stated  by  ttie  plaintiff),  the  driver,  who  was 
riding  on  an  elevated  seat  In  front  of  the 
wagon,  turned  around  and  cracked  bis  whip 
towards  the  boys,  and  said  something,  which 
he  (the  plaintiff)  did  not  hear  or  understand. 
The  horses  then  started  on  a  gallop,  giving 
a  jerk,  and  the  driver  then  turned  towards 
his  horses  watching  them.  The  plaintUTs 
companions  moved  towards  the  rear  end  of 
the  wagon,  but  the  plalntlfT  states  that,  aft- 
er the  driver  cracked  his  whip,  and  the  horses 
started,  and  the  driver  had  turned  around  to 
his  horses,  watching  them,  he  (the  plaintUt) 
left  the  place  where  he  was  standing  between 
these  sideboards,  above  described,  and  ad- 
vanced to  the  second  or  third  standard  from 
where  he  had  been  standing,  to  where  there 
were  no  sideboards,  for  the  pnrpose,  he 
states,  of  asking  the  driver  to  stop  the  wagon 
until  he  could  get  off.  He  did  not,  however, 
ask  the  question,  but  took  hold  or  laid  his 
hand  on  the  standard  to  which  he  had  ad- 
vanced, which,  he  said,  leaned  out  a  little, 
and  then  fell  off  and  was  injured;  the  wagon 
in  the  meantime  having  moved  the  width  of 
two  or  three  houses.  He  states  that  he  fell 
off  because  the  post  leaned  out  It  seems 
plain  that  the  plaintiff  did  not  get  off  or  fall 
off  the  wagon,  being  Impelled  to  do  so  through 
fear  of  the  cracking  of  the  whip  by  the  driv- 
er, but  that,  after  the  driver  had  made  this 
demonstration  and  had  turned  again  towards 
the  horses,  the  plaintiff  moved  from  a  place 
of  safety  to  a  place  of  danger,  advancing  to- 
wards the  driver  for  the  purpose  of  asking 
him  to  stop  so  that  he  (the  plaintiff)  could 
get  off  the  wagon,  and, .  taking  hold  of  a 
standard  which  leaned  out,  he  fell  off  and 
was  injured. 

"Under  these  circumstances,  we  are  of 
the  opinion  that  the  defendant  was  not  guil- 
ty of  any  negligence  which  caused  the  acci- 
dent and  resulting  Injuries  to  the  plaintiff. 
The  rule  to  show  cause  why  the  judgment  of 
nonsuit  should  not  be  taken  off  is  discharged." 

Argued  before  MITCHELL,  Q  J.,  and 
FELL,  BROWN,  MESTRBZAT,  POTTER, 
lEILKlS,  and  STESWAKT,  JJ. 

R.  P.  TtinnehUl  and  Thomas  M.  &  Body  P. 
Marshall,  for  appellants.  H.  a  HcKinley 
and  Charles  W.  Jones,  for  appellee. 

PER  CURIAM.  Judgment  affirmed,  on  the 
opinion  of  the  learned  judge  below. 


POWETX  V.  AMERICAN  SHEET  &  TIN 

PLATE  CO. 

(Supreme  Court  of  Pennsylvania.    Jan.  7, 1907.) 

Masteb  and  Sebvant— Injuries  to  Sebvant 

—Sate  Appliances. 

An  employer  is  only  required  to  furnish  a 
reaaonablj  safe  place  in  which  to  work  and 
reasonably  safa  tools,  and  it  ia  reversible  error 
to  cliarice  that,  if  tliere  is  any  neeiect  of  the 
employer  in  fumlihint;  "a  safe  place  to  work 
or  in  fumishiiiK  safe  tools,"  the  employer  is 
liable. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  H  173.  174,  178, 
179.] 

Appeal  from  Court  ot  Common  Pleas, 
Allegheny  County. 

Action  by  George  A.  Powell  against  the 
American  Sheet  &  Tin  Plate  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

The  court  charged,  in  part  as  follows:  "It 
l8  the  duty  of  an  employer  to  give  to  his  em- 
ployes a  safe  place  to  work  and  safe  tools 
with  which  to  work,  and.  If  there  la  any 
neglect  upon  the  part  of  the  employer  in  fur- 
nishing a  safe  place  to  work  or  in  furnish- 
ing safe  tools  with  which  his  employes  are 
required  to  work,  then  the  employer  is  lia- 
ble, unless  there  Is  some  negligence  upon  the 
part  of  the  employe  which  contributes  to 
the  accident" 

Verdict  and  judgment  for  plaintiff  for 
$9,979. 

Argued  before  MITCHELL,  C.  J.,  and 
FELL,  BROWN,  MESTREZAT.  POTTER, 
ELKIN,  and  STEWART,  JJ. 

David  A.  Reed,  for  appellant  William  A. 
Challener  and  Edmond  Englert  for  appellee. 

EI/KIN,  J.  It  is  not  an  accurate  defini- 
tion of  the  "duty"  of  a  master  to  his  serv- 
ant to  say  that  he  must  furnish  "a  safe  place 
to  work  and  safe  tools  with  which  to  work." 
Employers  are  only  required  to  furnish  a 
reasonably  safe  place  in  which,  and  reason- 
ably safe  tools  with  which,  to  work.  The 
distinction  Is  based  on  substantial  grounds. 
When  a  jury  Is  Instructed,  without  explana- 
tion or  qualification,  that  It  Is  the  duty  of 
an  employer  to  furnish  a  safe  place  to  work, 
their  first  Inquiry  very  naturally  would  be, 
bow  safe?  Must  the  place  be  absolutely 
safe,  free  from  any  danger,  or  only  reason- 
ably safe,  subject  to  such  risks  and  dangers 
as  are  necessarily  incident  to  the  employ- 
ment? When  we  say  It  is  the  absolute  duty 
of  an  employer  to  furnish  a  safe  place,  a 
jury  might  very  properly  conclude  that  the 
master  was,  under  the  law  as  thus  defined, 
an  insurer  of  the  safety  of  his  servants. 
Such  Is  not  the  law.  Ardesco  Oil  Co.  v. 
Gllswi,  63  Pa.  146;  P.,  W.  &  B.  R.  B.  Co.  v. 
Keenan,  103  Pa.  124;  Wannamaker  v.  Burke, 
111  Pa.  423,  2  Atl.  600;  Titus  v.  Railroad 
Co.,  136  Pa.  618,  20  Atl.  517,  20  Am.  St 
Rep.  944;  Service  v.  Shoneman,  196  Pa.  63, 
46  AtL  292,  69  L.  R.  A.  792,  70  Am.  St  Rep. 
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068.  We  bare  had  occasion  to  reriew  this 
question  at  some  length  In  the  recent  case 
of  Welch  T.  Carlnccl  Stone  Oo.,  215  Pa.  84, 
Gi  Atl.  392,  In  which  the  rule  of  reasonable 
safety  as  to  place  and  tools  was  discussed 
and  adhered  to.  It  was  there  stated  that 
the  word  "safe,"  as  used  In  this  connection, 
must  be  understood  to  mean  reasonably  safe 
according  to  the  usages,  risks,  and  dangers 
of  the  employment  There  Is  error  in  that 
part  of  the  charge  of  the  learned  trial  Judge 
wherein  It  is  said:  "If  there  Is  any  neglect 
upon  the  part  of  the  employer  In  furnishing 
a  safe  place  to  work  or  in  furnishing  safe 
tools  with  which  his  employes  are  required 
to  work,  then  the  employer  is  liable."  This 
definition  states  the  rule  too  broadly,  and 
places  upon  the  employer  a  higher  standard 
of  care  than  the  law  requires.  It  Is  not  "any 
neglect"  on  the  part  of  the  employer  in  fnr- 
nlshlng  a  safe  place  to  work  or  safe  tools 
with  which  to  work  that  makes  him  liable 
In  damages  In  case  of  an  accident.  To  hold 
that  any  neglect  In  furnishing  either  a  safe 
place  or  safe  tools  would  make  an  employer 
liable  in  damages  Is  the  equlyalent  of  saying 
that  he  must  provide  them  a  place  and  tools 
absolutely  safe.  This  Is  not  the  rule.  The 
Importance  of  holding  the  rule  strictly  is 
apparent  under  the  facts  of  the  case  at  bar. 
The  entire  negligence  complained  of  is  that 
the  set  screw  which  held  the  collar  to  the 
shaft  was  loose  and  projected  a  little  more 
than  It  should  hare  done  when  properly, 
fastened.  The  mere  fact  that  the  set  screw 
may  have  projected  three-fourth  of  an  Inch, 
or  an  inch,  further  than  it  should  hare  ex- 
tended, when  In  its  proper  place,  will  not  of 
itself  convict  the  defendant  of  negligence  to 
such  a  degree  as  to  make  it  liable  in  damages. 
If,  In  the  first  instance,  the  machinery  had 
been  so  constructed  that  the  set  screw  had 
projected  an  inch  and  a  half,  as  testified  by 
some  of  the  witnesses  for  plaintiff,  it  would 
scarcely  be  contended  that  there  could  be  a 
recovery  in  this  case.  In  such  event,  the  ap- 
pellee, being  familiar  with  the  condition  of 
the  set  screw,  would  be  bound  to  know  the 
danger  of  coming  In  contact  with  a  revolving 
shaft  having  such  a  projection,  and  if,  with 
this  knowledge,  he  did  come  In  contact  with 
It,  and  was  injured  thereby,  appellant  would 
not  be  liable  in  damages,  because  the  acci- 
dent would  be  the  result  of  a  risk  Incident  to 
his  employment  which  appellee  voluntarily 
undertook.  So,  too,  if  the  set  screw  had 
become  loose  as  contended,  and  did  project 
more  than  it  should  have  done  when  properly 
fastened,  and  this  fact  was  known  to  the 
appellee  at  the  time  be  undertook  to  clean 
the  machinery,  he  could  not  recover,  because 
he  acted  with  his  eyes  open,  having  full 
knowledge  of  existing  conditions,  and  would 
I>e  held  to  assume  the  risks  Incident  thereto. 
There  is  only  one  theory  upon  which  there 
can  be  a  recovery  in  this  action,  which  is, 
that  the  machinery  was  not  reasonably  safe 
on  account  of  the  set  screw  having  become 


loose  and  projecting  to  an  imnsnal  and  dan- 
gerous distance,  and  that  this  fact  was  not 
known  to  the  plaintiff  at  the  time  he  under- 
took to  clean  the  machinery.  Ib  addition  to 
this,  it  must  appear  from  the  facts  establish- 
ed, or  from  inferences  to  be  drawn  Uterefrom, 
that  the  direct  or  proximate  cause  of  the  In- 
Jury  was  the  negligent  projection  Af  the  set 
screw  b^ond  the  point  where  it  was  ordi- 
narily fastened.  In  this  oonnectloB  It  should 
be  observed  that,  even  if  the  Jury  should  de- 
termine that  the  negligent  projection  of  the 
set  screw  was  the  direct  or  proximate  cause 
of  the  accidKit,  yet,  if  plaintiff  knew  of  the 
condition  of  the  set  screw  at  the  time,  or 
should  have  known  it  by  the  exercise  of  rea- 
sonable care,  there  could  be  no  recovery,  for 
clearly  under  such  circumstances  he  would  be 
held  to  have  assumed  whatever  risk  there 
was  in  placing  his  arm  near  the  revolving 
shaft  in  cleaning  the  machinery. 

Enough  has  been  said  to  indicate  within 
what  narrow  limits  the  right  of  the  plain- 
tiff to  recover  is  confined,  and  by  what  a 
slender  thread  it  hangs.  While  we  do  not 
agree  with  the  learned  counsel  for  appellant 
that  it  should  be  decided  by  the  court  as  a 
matter  of  law,  yet  it  is  clearly  a  case  In 
which  it  is  the  duty  of  the  court  to  give  the 
Jury  definite  and  exact  stetements  of  the  law 
as  applicable  to  the  facts,  in  order  that  In- 
telligent consideration  may  be  given,  and 
correct  conclusion  reached.  The  assignments 
ot  error  which  relate  to  the  inadequacy  of 
the  general  charge  are  not  sustained.  As  a 
whole,  the  charge  was  a  fair  and  intelligent 
presentation  of  the  questions  involved  to  the 
jury,  and  the  only  error  is  what  has  already 
been  pointed  out 

Judgment  reversed,  and  a  venire  fadaa  de 
novo  awarded. 


J0HN8TIN  V.  CITY  OF  MoEEBSPORT. 

(Supreme  Court  of  Pennsylvania.   Jan.  7, 1907.) 

IfAsncB  AMD  SsBVAN-r— IirjirsiKS  TO  SKBVAin 
—Wats  Used  in  Wobk— DBrBonvx  Staib- 
WAT— Municipal  Cobpobatiors. 

In  an  action  a^inst  a  city  to  recover  for 
injuries  received  while  in  the  employ  of  a  city 
at  one  of  its  pumpliu  stations  by  a  fall  on  a 
defective  stairway,  which  it  was  alleged  the  city 
should  have  kept  in  repair,  where  there  was 
evidence  that  the  stairway  had  been  built  br 
a  former  chief  engineer  of  the  city  for  his  own 
use  without  authority  from  the  Mty  and  with- 
out any  contribution  by  it  of  money  or  ma- 
terial, and  was  on  the  line  of  a  street  laid  out 
on  a  private  plan  of  lots,  which  street  had 
never  been  accepted  by  the  city,  the  city  waj 
not  liable  for  the  injuries  received. 

Appeal  from  Court  of  Common  Pleas*  Alle- 
gheny County. 

Action  by  Ell  H.  Johnsthi  against  ttte  city 
of  McKeesport  Judgment  for  plalnttff.  De- 
fendant appeals.    Reversed. 

Argued  before  MITGHEILL,  G.  J.,  and 
FELL,  BROWN,  MBSTREZAT,  POITKB, 
ELKIN,  and  STEWART,  JJ. 
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W.  B.  Rodgers  and  W.  E.  NewIIn,  for  ap- 
pellant. J.  S.  Ferguson,  E.  6.  FerguBon,  and 
Calhoun  *  Johnson,  for  appellee. 

MESTRBZAT,  J.  This  is  an  action  of  tres- 
pass brought  by  the  plaintiff  to  recover  dam- 
ages for  personal  injuries  which  he  sustained 
In  falling  on  a  defective  stairway. 

The  city  of  McKeesport  is  at  the  Junction 
of  the  Monongahela  and  Youghiogheny  rivers. 
In  a  private  plan  of  lots  in  an  addition  to 
the  city  there  are  three  streets  running  paral- 
lel with  each  other  and  with  the  Xoughlo- 
gbeny  river.  The  first  and  nearest  the  river 
is  Walnut,  the  second  Locust  and  the  third 
Jenny  Llnd  street  The  ground  rises  abrupt- 
ly from  the  river  up  to  and  beyond  Jenny 
lilnd  street  Fourteenth,  Fifteenth,  and  Six- 
teenth streets  run  at  right  angles  with  the 
three  streets  just  named,  and  extend  from 
Walnut  to  Jenny  Lind  street  Street  cars 
are  operated  on  Locust  and  Walnut  streets 
as  far  as  Sixteenth  street  This  last-named 
street  has  never  been  improved,  but  there  is 
a  path  on  It  for  some  distance  from  Locust 
towards  Walnut  street  and  then  a  stairway 
of  12  steps  leads  down  to  Walnut  street 
F<onrteenth  street  can  be  used  by  pedestrians 
between  Locust  and  Walnut  streets.  The  de- 
fendant owns  and  operates  a  waterworks 
plant  The  pumping  station  is  on  the  You- 
ghiogheny  river  Just  below  Walnut  street  in 
the  outskirts  of  the  city.  The  Baltimore  & 
Ohio  Railroad  Company's  double  track  line  la 
parallel  with  Walnut  street  and  between  it 
and  th^  pumping  station.  There  is  a  stair- 
way leading  from  the  pumping  station  to  the 
tracks  of  the  railroad,  also  one  leading  from 
those  tracks  to  Walnut  street  and  they  are 
used  by  persons  having  occasion  to  go  to  or 
from  the  pumping  station  to  the  city.  There 
Is  a  reservoir  on  the  top  of  the  hill  above 
t  Jenny  Llnd  street,  and  the  city  has  an  un- 
derground water  main  from  the  station  up 
Sixteenth  street  to  the  reservoir,  and  also  a 
supply  line  on  Sixteenth  street  alongside  of 
the  main. 

The  plaintiff  is  a  man  of  68  years  of  age 
and  resides  on  Coursin  street  a  short  dis- 
tance from  Fifth  avenue  in  McKeesport  and 
about  one  mile  from  the  city's  pumping  sta- 
tion. For  2%  years  prior  to  May  16,  1902, 
he  was  employed  at  the  pumping  station ;  the 
last  two  years  of  his  employment  being  as  a 
coaler.  From  his  home  to  the  place  of  his 
employment  he  could  go  by  the  street  cars 
on  Locust  street  and  thence  to  Walnut  street 
either  by  Fourteenth  street  or  by  the  path 
and  stairway  on  Sixteenth  street  and  thence 
to  the  pumping  station.  Instead  of  using 
the  Locust  street  railway,  he  could  go  by  the 
Walnut  street  railway  to  the  point  at  which 
It  was  necessary  for  him  to  leave  the  street 
to  go  down  to  the  pvmiping  station.  On  the 
evening  of  May  16,  1902,  shortly  before  6 
o'clock,  he  left  his  home  for  the  pumping 
station.  He  took  the  Locust  street  car,  went 
to  Sixteenth  street  followed  the  path  on  It 


to  the  stairway,  and,  while  passing  down  the 
stairway,  a  step  or  steps  broke,  and  he  was 
thrown  down  and  injured.  He  alleges  that 
the  stairway  was  erected  by  the  city  for  the 
use  of  its  employes  at  Its  pumping  station, 
and  was  part  of  the  station  premises,  and 
that  his  injuries  were  occasioned  by  the  city 
failing  to  keep  the  stairway  in  proper  re- 
pair and  proper  condition  for  use.  He  fur- 
ther avers  In  his  statement  that  Sixteenth 
street  is  a  public  highway,  and  that  the  stair- 
way erected  thereon  formed  a  part  of  the 
highway  and  was  open  for  the  use  of  all  per- 
sons who  desired  to  travel  along  it  and  that 
the  dty  was  negligent  in  not  keeping  it  in  a 
good  condition  and  In  proper  repair. 

The  learned  Judge  of  the  court  below  In- 
structed the  Jury  that  the  location  of  the  wa- 
ter line  on  Sixteenth  street  was  a  taking  of 
the  highway  by  the  city,  in  a  limited  sense, 
for  water  purposes,  and  that  the  line  required 
inspection  from  time  to  time  by  the  water 
department  of  the  city.  He,  however,  did  not 
submit  the  case  to  the  Jury  to  determine  the 
negligence  of  the  dly  In  not  keeping  In  re- 
pair the  stairway  as  a  part  of  Sixteenth 
street  He  held,  and  so  Instructed  the  jury, 
that  under  the  circumstances  of  the  case  "the 
steps  became  practically  part  of  the  work- 
ing plant  of  that  water  department  Just  as 
the  ways  around  a  mill  and  through  a  mill, 
and  between  connecting  mills,  between  one 
part  of  the  plant  and  another,  a  part  of  the 
system.  If  these  were  so  constructed,  and 
these  steps  were  constructed  for  that  general 
use,  then  it  was  the  duty  of  the  city,  by  rea- 
sonable inspection  from  time  to  time,  to  see 
that  the  steps  were  kept  In  reasonable  re- 
pair." The  right  of  the  plaintiff  to  recover 
for  his  injuries,  therefore,  was  made  to  de- 
pend upon  whether  the  dty  as  a  master  had 
performed  its  duty  in  providing  a  safe  place 
for  the  plaintiff,  its  employ^,  to  work,  and 
bad  maintained  it  in  a  reasonably  safe  condi- 
tion by  Inspection  and  repair.  We  think  the 
learned  Judge  clearly  erred  In  holding  that 
the  stairway  which  occasioned  the  plaintiff's 
injuries  was  a  part  of  the  premises  of  the 
pumping  station  at  which  he  was  engaged, 
and  that  therefore,  the  city  must  observe  the 
duty  of  a  master  In  keeping  the  stairway 
In  repair.  There  was  no  evidence  in  the  case 
whatever  to  Justify  the  conclusion  that  the 
stairway  on  Sixteenth  street  was  a  part  of 
the  pumping  station  premises,  or  that  it  had 
been  erected  by  the  city  for  the  use  of  its 
employes  at  the  station,  or  that  the  city  had 
ever  directed  or  instructed  its  employes  at 
the  station  to  use  it  in  going  to  and  return- 
ing from  their  employment  at  the  station.  It 
is  quite  true  that  the  plaintiff,  and  possibly 
some  other  witnesses,  testified  that  the  em- 
ployes at  the  station  did  use  the  stairway  In 
going  from  the  city  to  the  station  and  back, 
but  that  is  the  only  testimony  that  would 
In  any  way  tend  to  show  that  the  stairway 
was  constructed  for  the  use  of  the  dty's  em- 
ployes at  the  station.    On  the  other  band, 
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It  appears  by  th«  testimony  of  Mr.  Brlsbln, 
who  was  the  chief  engineer  of  the  McKees- 
port  waterworlcs  from  1892  to  1S96,  that  he 
had  this  stairway  constmcted  for  his  own 
convenience  in  going  from  one  pumping  sta- 
tion to  tlie  other,  and  without  any  authority 
or  instmctlons  from  the  city  and  without 
any  contribution  by  it  of  money  or  material. 
Mr.  Brisbln'B  testimony  Is  not  contradicted 
or  In  any  way  discredited  by  any  testimony 
in  the  case,  and  hence  the  court  was  not  at 
liberty  to  disregard  It  nor  permit  the  jury 
to  disregard  It  It  must  therefore  be  taken 
as  a  fact  that  the  stairway  in  question  was 
not  only  not  a  part  of  the  pumping  station 
premises  required  to  be  kept  in  safe  condition 
for  the  city  employes  at  the  station,  but 
that  It  was  not  erected  or  authorized  to  be 
erected  by  the  city  for  use  by  its  employes. 
It  was  not  necessary  for  the  plaintifT  or  other 
city  empioygs  engaged  at  the  pumping  sta- 
tion to  use  this  stairway  in  going  to  and  re- 
turning from  their  work.  There  was  a  street 
car  line  on  Walnut  street  as  well  as  on  Lo- 
cust street  which  could  have  been  used  by  the 
employes,  and  thereby  the  use  of  the  stair- 
way could  have  been  obviated.  If,  also,  the 
plaintifl  desired  to  use  a  Locust  street  car 
in  going  to  or  returning  from  his  work,  he 
could  have  alighted  at  Fourteenth  instead  of 
Sixteenth  street,  passed  down  Fourteenth 
street  one  square  to  Walnut  street,  and 
thence  to  the  station.  In  either  way  he  could 
have  avoided  the  use  of  this  stairway,  with 
which  be  says  be  was  familiar,  and  which 
he  knew  to  have  been  in  use  for  at  least  the 
time  of  his  services  at  the  pumping  station. 
As  conclusive  on  the  plaintiff  that  he  could 
and  did  use  another  or  other  routes  in  going 
from  his  home  to  the  pumping  station  and 
back  to  the  fact,  established  by  his  own  tes- 
timony, that  he  used  this  stairway  "probably 
half  of  my  time"  in  going  to  and  returning 
from  his  work.  It  is  therefore  apparent  that 
his  use  of  the  stairway  was  nothing  more 
than  a  convenience  to  him,  and  not  a  neces- 
sity. 

It  may  also  be  claimed  by  the  plaintlfT  that 
it  was  necessary  for  the  city's  employes  at 
the  pumping  station  to  use  these  steps  in 


going  from  the  station  to  the  reservoir  on 
the  hill;  but,  if  that  be  true,  it  would  not 
make  the  stairway  on  that  street  any  more 
a  part  of  the  premises  of  the  pumping  station 
than  any  other  street  which  the  empioyte 
were  compelled  to  travel  In  passing  between 
those  points.  Besides,  there  Is  no  evidence 
In  the  case  to  show  that  it  was  absolutely 
necessary  for  the  city's  employes  in  going 
from  the  pumping  station  to  the  reservoir  to 
pass  along  Sixteenth  street  The  most  tliat 
can  l>e  said  Is  that  It  was  possibly  the  more 
direct  route,  but  it  appears  that  they  could 
have  gone  by  another,  although  probably  a 
more  Indirect  and  longer,  route  between  the 
station  and  reservoir.  We  think  that,  under 
the  facts  of  the  case,  there  is  no  ground  or 
reason  for  holding  that  the  stairway  on 
which  the  plaintiff  was  injured  was  "part 
of  the  working  plant  of  the  water  depart- 
ment" of  the  city,  so  aa  to  charge  the  city 
with  the  duty  of  keying  it  in  safe  condition 
for  use  by  Its  employes  engaged  at  the  pump- 
ing station.  It  follows,  therefore,  that  the 
defendant  is  not  responsible  to  the  plaintifl 
as  its  employe  for  the  defective  condition  of 
the  stairway  resulting  in  his  injuries. 

The  learned  Judge  held  that  Slxteentu 
street,  laid  out  on  a  private  plan  of  lots,  had 
never  been  accepted  by  ^he  city,  except  In 
a  limited  way  by  laying  its  water  mains  be- 
neath the  surface.  There  Is  no  evidence  in 
the  case  showing  that  the  street  has  ever 
been  Improved  or  that  any  work  has  been 
done  upon  It  by  the  city,  or  that  the  city  in 
any  way  ever  recognized  it  as  one  of  its 
streets.  The  fact  Is,  as  appears  by  the  evi- 
dence, that  the  hillside  at  this  point  is  very 
steep,  and  that  It  would  be  with  great  diffi- 
culty that  the  street  could  be  Improved  so 
that  the  public  could  use  it  Tliere  Is,  how- 
ever, no  evidence  sufficient  to  show  any  ac- 
ceptance of  the  street  by  the  city,  and  hence 
there  can  be  no  llabili<7  to  the  plaintiff  on 
Its  part  for  the  nonrepair  of  the  stairvray 
which  caused  his  injuries. 

The  assignments  of  error  are  sustained,  the 
Judgment  of  the  court  below  is  reversed,  and 
judgment  is  now  entered  in  favor  of  the 
defendant  and  against  the  plaintiff. 
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HUTCHINS  ▼.  BERET  et  al.  (Supreme 
Court  of  New  Hampshire.  Carroll.  Nov.  7, 
1906.)  Action  by  Frank  Hutcbins  against 
Oliver  P.  Berry  and  others.  On  plaintiff's 
motion  to  bring  forward  this  case  and  others 
between  the  same  parties  (73  N.  H.  611,  63 
AO.  787;  73  N.  U.  603.  61  Atl.  554;  73  N. 
H.  810,  61  AU.  550;  72  N.  H.  211,  65  AU. 
861;  72  N.  H.  77;  64  AU.  1024;  71  N.  H. 
128,  51  Ati.  651 ;  71  N.  H.  117,  51  AU.  645), 
and  for  farther  modifications  of  the  order 
regalating  the  nse  of  the  reservoir  formed  by 
dam  A.  Denied.  No  questions  of  law  other 
than  those  already  considered  were  presented. 
James  A.  Edgerly,  Arthur  L.  Foote,  and 
Felker  &  Qunnison,  for  the  motion.  Leslie  P. 
Snow  and  Sewall  W.  Abbott,  opposed. 

FEB  CURIAM.    Motion  denied. 


ANABLE  V.  FIDELITY  &  CASUALTY 
CO.  OP  NEW  YORK.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  Feb.  2,  1907.)  Error 
to  Supreme  Court.  Action  by  Annie  S.  Anable 
against  the  Fidelity  &  Casualty  Company  of 
New  York.  Motion  for  judgment  on  special 
verdict  for  plaintiff  granted  (63  AU.  92),  and 
plaintiff  bnngs  error.  Affirmed.  Vredenberg, 
Wall  ft  Van  Winkle,  for  plaintiff  in  error. 
Bedle,  Edwards  &  Thompson,  for  defendant 
in   error. 

PER  CURIAM.  The  judgment  of  the  Su- 
preme Court  is  affirmed,  for  the  reasons  stated 
In  the  opinion  of  Mr.  Justice  Reed  in  that 
court,  printed  in  63  AU.  92. 


BELLEVILLE  TP.,  ESSEX  COUNTY,  T. 
CITY  OP  ORANGE  et  al.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  Feb.  2,  1907.) 
Appeal  from  Court  of  Chancery.  Bill  by  the 
township  of  BelleTille.  in  Essex  county,  against 
the  city  of  Orange  and  others.  Demurrer  to  the 
bill  sustained  (62  AU.  331),  and  complainant 
appeals.  Affirmed.  Oliver  H.  Perry,  for  ap- 
pellant. VSTiJliam  A.  Lord,  Edwin  B.  Goodell,  and 
CSiarles  H.  Halfpenny,  for  respondents. 

PER  CURIAM.  The  order  appealed  from 
is  affirmed,  for  the  reasons  stated  in  the  opinion 
filed  in  the  Court  of  Chancery  by  Vice  Chan- 
'Cellor  Eimery. 


BOARD  OF  CHOSEN  FREEHOLDERS 
OF  HUDSON  COUNTY  et  al.  v.  CENTRAL 
B.  CO.  OP  NEW  JERSEY  et  al.  (Ckiurt  of 
Errors  and  Appeals  of  New  Jersey.  March 
7,  1907.)  Appeal  from  Court  of  Chancery. 
Bill  by  the  Ixmrd  of  chosen  freeholders  of 
Hudson  county  and  others  against  the  Central 
Railroad  (Dompany  of  New  Jersey  and  others. 
Decree  for  defendants  (59  Atl.  303),  and  com- 
plainants appeal.  Affirmed.  John  Griffin,  for 
appellants.  George  Holmes  and  James  Benny, 
for  respondents. 

PER  CURIAM.  The  decree  appealed  from, 
in  the  above-stated  cause,  is  affirmed  for  the 
reasons  stated  in  the  opinion  of  Vice  Chan* 
cellor,  filed  in  the  Court  of  Chancery.  59  AU. 
803,  68  N.  J.  Eq.  500. 


BOARD  OF  HOME  MISSIONS  OP  PRES- 
BYTERIAN CHURCH  et  al.  v.  DAVIS  et 
al.  (Court  of  Errors  and  Appeals  of  New 
Sttweg.    Feb.  2,  1907.)    Appeal  from  Court  of 


Chancery.  Action  by  the  Board  of  Home  Mis 
sions  of  the  Presbyterian  Church  and  other 
against  M.  Eva  Davis  and  others.  Petitioi 
for  writ  of  assistance  dismissed  (62  AU.  447) 
and  plaintiff  appeals.  Affirmed.  George  M 
Sliipman,  for  appellant. 

PER  CURIAM.  The  order  appealed  from  li 
this  case  is  affirmed  for  the  reasons  stated  ii 
the  opinion  filed  in  the  Court  of  Chancery  bj 
Vice  Chancellor  Bergen. 

BOWBN  V.  SCHACKTER.  (Court  of  Br 
rors  and  Appeals  of  New  Jersey.  Jan.  2, 
1907.)  Error  to  Supreme  Court.  Action  bj 
Susan  F.  Bowen  against  Isaac  M.  Schackter. 
From  a  judgment  for  plaintiff  affirmed  by 
Supreme  Court  (60  Atl.  1111),  defendant  brings 
error.  Affirmed.  William  H.  Speer,  for  plain- 
tiff in  error.  Walter  L.  McDermott,  for  de- 
fendant in  error. 

PER  CURIAM.  For  the  reasons  given  in 
the  opinion  of  Mr.  JusUce  Swayze  in  the  Su- 
preme Court,  reported  in  60  AU.  1111,  the 
judgment  brought  up  by  this  writ  of  error  is 
affirmed. 


BRADY  T.  FRANKLIN  SAVINGS  INSTI- 
TUTION OP  NEWARK.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  Feb.  2,  19070 
Error  to  Supreme  Court.  Action  by  Henry  M. 
Brady  against  the  Franklin  Savings  Institution 
of  Newark.  Judgment  for  plaintiff  was  af- 
firmed by  the  Supreme  CJourt  (62  Atl.  277), 
and  defendant  brings  error.  Affirmed.  Alex- 
ander Grant  and  James  B.  McKee,  for  plain- 
tiff in  error.  Frederick  M.  P.  Pearse,  for  de- 
fendant in  error. 

PER  CURIAM.  The  judgment  brought  here 
by  this  writ  of  error  is  affirmed,  on  the  grounds 
stated  in  the  opinion  of  Mr.  Justice  Swayza 
in  the  Supreme  Court,  reported  in  62  Atl.  277. 

DUKE  V.  DUKE.  (Court  of  Errors  and  Ap- 
peals of  New  Jersey.  Feb.  2,  1907.)  Appeal 
from  Court  of  Chancery.  Suit  by  James  B. 
Duke  against  Lillian  N.  Duke  for  divorce. 
Plea  to  the  jurisdiction  overruled  (62  Atl.  406), 
and  defendant  appeals.  Affirmed.  Chauncey 
G.  Parker,  for  appellant  Lindabury,  Depue  & 
Faulks,  for  respondent. 

PER  CURIAM.  The  order  appealed  from 
in  this  case  is  affirmed,  for  the  reasons  stated 
in  the  opinion  filed  in  the  Court  of  Chancery 
by  Vice  Chancellor  Pitney. 


FEIN  et  al.  v.  MEIER.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  Feb.  2,  1907.) 
Error  to  Supreme  Court  Action  by  Joseph 
Fein  and  others  against  Max  Meier.  Judgment 
for  plaintiff  was  affirmed  in  the  Supreme  Court 
(58  Atl.  114),  and  defendant  brings  error.  Af- 
firmed. Frank  E.  Bradner,  for  plaintiff  in 
error.  Benjamin  M.  Weinberg,  for  defendants 
in  error. 

PER  CURIAM.  The  judgment  brought  be- 
fore us  by  this  writ  of  error  is  affirmed,  for 
the  reasons  stated  in  the  per  curiam  opinion 
(58  AU.  114)  of  the  Supreme  Court 


FBINBBRG  v.  PEINBERG.  (Court  of  Er- 
rors and  Appeals  of  New  Jetaey.  Fd>.  2,  1907.) 
Api>eal  from  Court  of  Chancecr.    Bill  by  Hazer 
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Feinberg  against  Anni«  FeiDberg  for-  divorce. 
Decree  for  complainant  was  affirmed  (59  Atl. 
880,  S2  Atl.  66i2),and  defendant  appeals.  Af- 
firmed. John  W.  Westcott,  for  appellant.  A.  J. 
King,  for  respondent. 

PER  CURIAM.  The  decree  in  this  case  is 
affirmed,  for  the  reasons  stated  in  the  opinion 
filed  in  the  Conrt  of  Chancery  by  Vice  Chan- 
cellor Qrey. 


FLAHERTY  v.  PACK.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  Feb.  2,  1907.)  Error 
to  Supreme  Court  Action  by  James  Flaherty 
against  William  H.  Pack  and  others.  Judgmoit 
for  plaintiff.  Order  setting  aside  the  same  re- 
versed (62  Atl.  268),  and  defendants  bring  error. 
Affirmed.  Eli  Chandler,  for  plaintiff  in  error. 
Thompson  &  Cole,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  before  as  in 
this  cause  is  affirmed,  for  the  reasons  stated  in 
the  opinion  of  Mr.  Justice  Dixon  in  the  Snprem* 
Court.    62  Atl.  269. 


HOOPBS  T.  BASIC  00.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  Nov.  27,  1906.) 
Appeal  from  Court  of  Chancery.  Action  by 
Herman  Hoopes  against  the  Basic  Company. 
From  a  decree  of  the  Court  of  Chancery  (61  Atl. 
970)  in  favor  of  defendant,  complainant  appeals. 
Aflbmed.  .  Oeorge  Whitefield  Betts,  Jr.,  for 
appellant    Thomas  B.  Hamed,  tor  respondent 

PEIR  CURIAM.  We  agree  with  the  Vice 
Chancellor  that  the  proofs  snow  that  Mr.  Hoopes 
was  not  a  sto<^olaer  within  the  meaning  of  the 
statute,  and  therefore  could  not  maintain  this 
suit  It  is  not  necessary  to  express  any  opinion 
upon  other  matters  discussed  by  the  Vice  Chan- 
cellor. 


HOOPES  et  al.  v.  BASIC  00.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  Feb.  2,  1907.) 
Appeal  from  Court  of  Chancery.  Bill  by  Her- 
man Hoopes  and  another  against  the  Basic 
Company.  Bill  dismissed  (61  Atl.  979),  and 
complainants  appeal.  Affirmed.  George  W. 
BettB,  Jr.,  for  appellants.  Thomas  B.  Hamed, 
for  respondents. 

PER  CURIAM.  The  decree  In  this  case  is 
affirmed,  for  the  reasons  stated  in  the  opinion 
filed  in  the  Court  of  Chancery  by  Vice  Chancel- 
lor Stevenson. 


HUMPHREY  T.  EAKELBY.  (Court  of  Er- 
rors and  Appeals  of  New  Jersey.  Jan.  2,  1007.) 
Error  to  Supreme  Court  Action  by  Fletcher 
Humphrey  against  Charles  W.  Eakeley.  From 
a  judgment  for  plaintifC,  affirmed  by  Supreme 
Court  (60  Atl.  1097),  defendant  brings  error. 
Affirmed.  Alexander  Grant  and  James  B.  Mc- 
Kee,  for  plaintiffs  in  error.  Theodore  Backes, 
for  defendant  in  error. 

PER  CURIAM.  The  judgment  brought  here 
by  this  writ  of  error  is  affirmed,  for  the  reasons 
stated  in  the  rainlon  of  Mr.  Justice  Garrison  in 
the  Supreme  Court,  reported  in  60  Atl.  1087. 


EI<EB  ▼.  KLlEIB  et  al.  (Court  of  Errors  and 
Appeals  ol  New  Jersey.  March  7,  1907.)  Ap- 
p^l  from  Court  of  Chancery.  Suit  by  Mana 
Sophie  Kleb  against  Jean  Kleb  and  others. 
From  a  decree  in  favor  of  complainants  (62  Atl. 
886),  defendants  appeal.  Affirmed.  John  W. 
Queen  and  Gilbert  Collins,  for  appellants.  Er- 
nest F.  Keer  and  Robert  H.  McCarter,  for  re- 
spondent 

PER  CURIAM.  The  decree  appealed  from 
will  be  affirmed  for  the  reasons  contained  in  the 
opinion  of  the  learned  Vice  Chancellor  (62  AQ. 
886)  before  whom  the  cause  was  heard  in  the 


Court  of  Chancery.  In  reaching  the  conclusion 
that  the  respondent,  who  was  tlie  complainaint 
below,  was  entitled  to  the  relief  prayed  for  in 
her  bill,  he  excluded  from  consideration  testi- 
mony given  by  her  as  to  transactions  witb  mmd 
statements  made  by  her  deceased  hnsi>and,  upon 
the  ground  that  the  defendants  were  made  par- 
ties because  they  were  his  iieirs  at  law.  con- 
ceiving that  this  fact  brought  the  ennided  evi- 
dence within  the  proviso  of  the  fonrtii  section 
of  the  revised  act  concerning  evidence  (P.  L>. 
1900,  p.  863).  That  proviso  declares  that  tba 
enabling  clause  in  the  body  of  the  section  "shall 
not  extend  to  permit  testimony  to  be  given 
by  any  party  to  the  action  as  to  any  trans- 
action with  or  statement  by  any  testator  or 
intestate  represented  in  said  action,"  etc  As 
we  concur  with  the  learned  Vice  Chancellor 
in  the  view  that  the  other  proofs  in  the  cause 
fully  support  the  decree  advised  by  him,  this 
appeal  does  not  call  for  the  determination  by 
OS  of  the  question  whether  persons  who  are 
made  parties  defendant  to  a  bill  of  equity 
for  the  purpose  of  compelling  them  to  execute 
a  contract  made  by  their  ancestor  in  his  life- 
time relating  to  lands  which  have  descendnl 
to  them  as  his  heirs  at  law  represent  their 
intestate  within  the  meaning  of  tiiis  statutory 
provision. 


MILTON  T.  STBLL.  (Court  of  Errors  and 
Appeals  of  New  Jersey.  Feb.  2,  1807.)  Error 
to  Supreme  Court  Action  by  John  Milton 
against  Charles  Stell.  Judgment  for  piaintilt 
was  reversed  by  the  Supreme  Court  (62  AtL 
1133),  and  he  appeals.  Affirmed.  Black  & 
Draytwi,  for  plaintiff  in  error.  3.  Merrit 
Lane,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  in  this  cause 
Is  affirmed,  on  the  grounds  stated  in  the  opinioa 
of  Mr.  Justice  Dixon  in  the  Supreme  Court, 
reported  in  62  AU.  1133. 


MYERS  T.  FRIEDBNBERO  et  aL  (Court 
of  Errors  and  Appeals  of  New  Jeraev.  Feb. 
2,  1807.)  Appeal  from  Court  of  Chancery. 
Bill  by  Charles  R.  Myers  against  Samuel  M. 
Friedenben  and  others.  Demurrer  to  bUl  sus- 
tained (62^  Atl.  532),  and  complainant  ap- 
peals. Affirmed.  Thompson  &  Cole,  for  appel- 
lant   Gaskill  &  Gaskill,  for  respondents. 

PER  CURIAM.  The  order  appealed  from  in 
this  case  is  affirmed,  for  the  reasons  stated  in 
the  opinion  of  the  Oiancellor,  delivered  in  the 
court  below. 


PHILADELPHIA  Sc  C.  FERRY  CO.  v, 
INTERCITY  LINK  R.  CO.  (Court  of  Errors 
and  Appeals  of  New  Jersey.  Feb.  2,  1907.) 
Error  to  Supreme  Court  Certiorari  by  the 
Philadelphia  &  Camden  Ferry  Company  against 
the  Intercity  Link  Railroad  Company  to  re- 
view an  order.  Order  affirmed  (62  Atl.  184), 
and  plaintiff  brings  error.  Affirmed.  Gaskill 
&  Gaskill,  for  plaintiff  in  error.  Martin  v. 
Bergen,  Jr.,  for  defendant  in  error. 

PER  CURIAM.  The  judgment  removed  in- 
to this  court  by  this  writ  of  error  is  affirmed, 
on  the  grounds  stated  in  the  opinion  of  Mr. 
Justice  Dixon  in  the  Supreme  Court  printed 
in  62  Aa  184. 


In  re  R0TH(3HILiyB  BSTATR  (Court  of 
Errors  and  Appeals  of  New  Jersey.  Feb.  2, 
1907.)  Appeal  from  Prerogative  Court  In 
the  matter  of  the  assessment  of  an  inheritance 
tax  on  the  estate  of  Simon  Rothchild.  From 
an  order  of  the  orphans'  court,  affirming  the 
appraisement  a  legatee  api>eals.  From  an 
order  of  the  Prerogative  Court  (63  AtL  615), 
affirming  the  appraisement,  be  again  Appeals. 
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Affirmed.  McDermott  &  E^nrigbt,  for  appellant 
BSdward  D.  Duffield,  Ant  Atty.  Gen.,  for  re- 
spondent 

VVSR  GTTBIAM.  The  order  appealed  from  In 
this  case  ia  affirmed,  for  tlia  reaaona  stated  in 
the  opinion  filed  in  the  Prerogative  Court  by 
thfl  Ordinary. 


STATa  T.  GOLDSTEIN.  (Conrt  of  Errors 
and  Appeals  of  New  Jersey.  Feb.  .2,  1907.) 
Brror  to  Supreme  Court  Max  Goldstein  was 
convicted  of  crime,  and  from  a  jud|;ment  affirm- 
ing the  same  (62  Atl.  1006),  he  brings  error. 
Affirmed.  ^Ilard  W.  Gatler,  for  plaintiff  in 
error.    Charles  A.  Bathbnn,  for  the  State. 

PER  CURIAM.  The  judgment  in  this  cause 
is  affirmed,  for  the  reasons  given  by  Chief 
Justice  Gnmmere  in  the  opinion  filed  in  the 
Supreme  Court,  and  reported  in  62  Atl.  1006. 


STATE  V.  HIUi.  (Court  of  Errors  and  Ap- 
peals of  New  Jersey.  Feb.  2,  1007.)  Error  to 
Supreme  Court  Georae  Hill  was  convicted  of 
crime,  and  from  an  affirmance  by  the  Supreme 
Court  (62  Atl.  936),  ba  brings  error.   Affirmed. 


Gilbert  Collins  and  Thomas  S.  Henry,  for 
plaintiff  in  error.    Henry  Toung,  for  the  State. 

PER  CURIAM.  The  judgment  in  this  cause 
is  affirmed,  for  the  reasons  given  by  Mr. 
Justice  Reed  in  his  opinion  in  the  Supreme 
Court,   printed  in  62  Atl.   936. 

BOGERT,  VREIDBNBURGH,  VROOM, 
GRAY,   and   DILL,   JJ.,   dissent 

ATLANTIC  CnTY  GAS  ft  WATER  CO.  v. 
CONSUMERS'  GAS  ft  FUEL  CO.  et  al. 
(Court  of  Chancery  of  New  Jersey.  Jan.  30, 
1007.)  Suit  by  the  AtlanUc  City  Gas  ft  Water 
Company  agamst  the  Consumers'  Gas  ft  Fuel 
Company  and  others.  Bill  dismissed.  O.  L.  Cole 
and  R.  H.  McCarter,  for  complainant  John 
C.  Reed,  G.  A.  Bourgeois,  and  O.  L.  Corbin, 
for   defendants. 

LEAMING,  V.  C.  By  stipulation,  filed  Jan- 
nary  15,  1907,  this  cause  has  been  submitted, 
on  final  hearing,  upon  the  testimony  taken  be- 
fore Vice  Chancellor  Bergen  on  the  motion  for 
a  preliminary  injunction.  I  concur  in  the  views 
expressed  by  the  learned  Vice  Chanoellor  in 
his  opinion,  filed  September  9,  19(Xi,  and  re- 
ported in  61  Atl.  750,  and  will  advise  a  final 
decree  dismissing  the  Dill  of  complaint. 


End  or  Cases  ik  Vol.  68b 
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ABANDONMENT. 

Of  appeal  or  writ  of  error,  aee  "Appeal  and 

Error,"  §  6. 
Of  husband  or  wife  as  ground  for  divorce,  see 

"Divorce,"  g  3. 
Of  highway,  see  "Highways,"  |  1. 

ABATEMENT. 

Of  legacy,  see  "Wills,"  t  8. 

Of  nuisanee,  see  "Nuisance,"  U  1>  2. 

Of  purdiase   price  of  land,  see   "Vendor  and 

Purchaser,"  1  4. 
Pleas  in  abatement,  see  "Pleading,"  |  1. 

ABATEMENT   AND   REVIVAL 

Judgment  as  bar  to  another  action,  see  "Judg- 
ment," {  3. 
Pleas  in  abatement,  see  "Pleading,"  §  1. 
Revival  of  judgment,  see  "Judgment,"  f  5. 

i    1,    I>eatli  of  party  Mid  rerlTal  of  ae- 
tlon. 

*An  action  for  injuries  to  property  caused  by 
the  operation  of  a  railroad  held  not  to  abate 
upon  her  death,  but  to  devolve  upon  her  execu- 
tor under  Code  Pub.  Qen.  Iawb,  art.  75.  {  25. — 
Baltimore  Belt  R.  Co.  v.  Sattler  (Md.)  752. 

ABDUCTION. 

See  "Seduction." 

ABETTORS. 

In  commission  of  homicide,  see  "Homidde,"  1 1. 

ABORTION. 

Conviction  of  offense  included  in  that  charged 
in  indictment  for,  see  "Indictment  and  In- 
formation," S  1. 

Homicide  in  commission  of,  see  "Homicide,"  U 
1,  4. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see  "Municipal  Corjjorations,"  {  4. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  "Eminent 
Domain,"  $}  1,  3. 

Rights  in  highways  in  general,  see  "Highways," 
i  1. 

Rights  in  streets  in  cities,  see  "Municipal  Cor- 
porations," I  6. 

ACCEPTANCE. 

Of  deed,  see  "Deeds,"  i  1. 

Of  goods  sold  in  general,  see  "Sales,"  i  2. 

ACCIDENT. 

Accident  insurance,  see  "Insurance,"  i  4. 
Cause  of  death,  see  "Death,"  {  2. 
Cause  of  personal   injuries,   see   "Negligence," 
i  1. 


ACCOMMODATION  PAPER. 

See  "BilU  and  Notes." 

ACCORD  AND  SATISFACTION. 

See   "Novation";    "Release." 

ACCOUNT. 

Aoeounting  by  partioular  dasta*  of  perion*. 
See  '*Bxecnton  and  Administrators,"  (  7. 
Guardian  of  infant,  see  "Guardian  and  Ward," 

i  2. 

Trustee,  see  "Trusts,"  i  6. 

ACCOUNT  STATED. 

Chattel  mortgage  as  lien  on  book  accoanti,  Me 
"Chattel  Mortgages,"  |  1. 

ACKNOWLEDGMENT. 

By  wife  of  contract  to  convey  as  neceaaair  to 
constitute  bar  of  dower,  see  "Dower,"  S  1- 

Operation  and  effect  of  admissions  aa  evidence, 
see  "E}vidence,"  t  5. 

ACTION. 

See  "Set-Off  and  Counterclaim." 
Abatement,  see  "Abatement  and  Revival." 
Bar  by  former  adjudication,  see  "Judgment," 

{  3. 
Election    of    remedy,   see    "Election    of   Reme- 
dies," 8  3. 
Jurisdiction  of  courts,  see  "Courts." 
Limitation  by  statutes,  see  "Limitation  of  Ac- 
tions." 
Malicious  actions,  see  "Malicious  Prosecution." 
Submission  of  controversy  to  court  without  ac- 
tion, see  "Submission  of  Controversy." 
Survival,  see  "Abatement  and  Revival,"  I  1. 

Action*  betxoeen  partiet  in  particular  relation*. 
See  "Guardian  and  Ward,"  {  2 ;  "Landlord  and 
Tenant,"  {  6;  "Master  and  Servant,"  U  1,  2. 
Co-tenants,  see  "Partition,"  S  !■ 
Joint  debtors,  see  "Contribution." 

Aotton«   by  or  againtt  particular  olaiies  of 
perton*. 

See  "Brokers,"  I  2:  "Carriers,"  H  2,  3;  "Cor- 
poraUons,"  §  5;  ''Husband  and  Wife,"  {  3; 
"Infants,"  {  2;  "Municipal  Corporations,"  S 
8;  "Principal  and  Agent,"  i  3;  "Warehouse- 
men." 

Foreign  corporations,  see  "Corporations,"  t  8. 

Master,  see  "Master  and  Servant,"  f  3. 

Receiptors  of  attached  property,  see  "Attach- 
ment," }  1. 

Stockholders,  see  "Corporations,"  |  4. 

Trustees,  see  "Trusts,"  {  7. 

Particular  causes  or  ground*  of  action. 
See  "Bills  and  Notes,"  {  5;  "Contribution"; 
"Death,"  S  2;  "Fraud,"  t  2;  "Insurance,"  gg 
8,  9;  "Libel  and  Slander,"  g  2;  "Malicious 
Prosecution,"  g  4;  "Negligence,"  {  4;  "Nui- 
sance." »g  1,  2;  "Torts";  "Trespass";  "Tro- 
ver and  Conversion,"  g  1 ;  "Work  and  Labor." 
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Alienation  of  affectiona,  we  "Husband  and 
Wife,"  {  5. 

Annulment  of  marriage,  aee  "Marriage." 

Bonds  of  county  officers,  see  "Counties,"  i  1. 

Breach  of  contract,  see  "Contracts,"  J  6; 
"Sales,"  U  4,  6;  "Vendor  and  Purchaser,'' 
I  6. 

Breach  of  covenant,  see  "Covenants."  {  2, 

Breach  of  warranty,  see  "Sales,"  {  5. 

Compensation  of  broker,  see  "Brokers,"  I  2. 

Failure  to  furnish  cars,  see  "Carriers,"  f  2. 

Foreign  judgment,  see  "Judgment,"  {  5%. 

Interference  with  employment,  see  "Master 
and  Servant,"  14. 

Judgment,  see   "Judgment,"  S  ^Mi- 

Loss  of  baggage,  see  "Carriers,"  {  3. 

Opening  or  setting  aside  settlement  by  guardian, 
see  "Guardian  and  Ward,"  {  2. 

Personal  injuries,  see  "Bridges,"  i  2;  "Car- 
riers," g  8;  "Highways,"  S  2;  "Master  and 
Servant,"  Sf  2,  3:  "Railroads,"  (  5. 

Recovery  of  tax  paid,  see  "Taxation,"  f  4. 

Rent,  see  "Landlord  and  Tenant,"  {  6. 

Services,  see  "Master  and  Servant,"  S  1 ;  "Work 
and  Labor." 

Taking  of  or  injury  to  property  in  exercise  of 
power  of  eminent  domain,  see  "Eminent  Do- 
main," I  8. 

Wages,  see  "Master  and  Servant,"  g  1. 

Particular  formi  of  action. 
See    "Assumpsit,    Action    of;    "Ejectment"; 
"Interpleader" :  "Replevin" ;  "Trespass,"  g  1 ; 
"Trover  and  Conversion." 

Particidar   formt    of    tpecial    relief. 

See  "Divorce" ;  "Injunction"  ;  "Marshaling  As- 
seU  and  Securities" ;  "Partition,"  g  1 ;  "Quiet- 
ing Title";  "Specific  Performance." 

Abatement  of  nnisanoe,  see  "Nuisance,"  g  1. 

Alimony,  see  "Hasband  and  Wife,"  g  4. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Construction  of  will,  see  "Wills,"  g  5. 

Determination  of  adverse  claims  to  real  prop- 
erty, see  "Quieting  Title." 

Iinforcement  or  foreclosure  of  lien,  see  "Me- 
chanics' Liens,"  g  2. 

Establishment  and  enforcement  of  trnst,  see 
"Trusts,"  g  7. 

Establishment  of  will,  see  "Wills,"  g  4. 

Foreclosure  of  mortgage,  see  "Mortgages,"  g  S. 

Reformation  of  written  instrument,  see  "Ref- 
ormation of  Instruments." 

Removal  of  cloud  on  title,  see  "Quieting  Title." 

Separate  maintenance  of  wife,  see  "Hustiand 
and  Wife,"  S  4. 

Setting  aside  fraudulent  conveyance,  see 
"Fraudulent  Conveyances,"  g  3. 

Setting  aside  inquisition  of  lunacy,  see  "In- 
sane Persons,"  g  2. 

Particular  proceedingt  in  actiont. 

See  "Continuance";  "Costs";  "Damages"; 
"Depositions";  "Evidence";  "Execution"; 
"Judgment";  "Jury";  "Limitation  of  Ac- 
tions"; "Pleading";  "Process";  "Reference"; 
"Trial";    "Venue." 

Nonsuit,  see  "Trial,"  g  4. 

Revival  of  judgment,  see  "Judgment,"  g  5. 

Verdict,  see  "Trial,"  g  6. 

Particular  remedie*  in  or  incident  to  action*. 

See  "Attachment";  "Garnishment";  "Injnnc- 
tion";    "Receivers";    "Tender." 

Proceeding!  *»  emercite  of  tpecial  or  limited 
juri»dictiont. 

Courts  of  limited  Jurisdiction  in  general,  see 

"Courts,"  §  3. 
Criminal  prosecutions,  see  "Criminal  Law." 
Suits  in  equity,  see  "Equity." 


Review  of  proceeding*. 
See  "Appeal  and  Error";    "Certiorari":    "BJx- 
ceptions,  Bill  of;    "Justices  of  the  Peace," 
g  1% ;  '^New  Trial." 

g    1.    Natwe  aad  tmrm. 

Rev.  St.  c.  84,  g  17  et  seq.  does  not  anthorize 
the  court  in  an  action  at  law  to  reform  a  written 
instrument  to  correct  mistakes  of  the  scrivener. 
—Martin  t.  Smith  (Me.)  207. 

g  S.    JttlMdev,     Bvllttliss,     eoBSoUdstioK, 
•■d  servraaee. 

*A  declaration  in  which  a  count  In  contract 
against  one  defendant  is  joined  with  counts  in 
tort  against  other  defendants  is  bad  on  denanr- 
rer.— Gallagher  v.  Sisters  of  the  Poor  of  St. 
Francis  of  Jersey  City  (N.  J.  Snp.)  833. 

Suit  may  be  maintained  in  a  district  court 
on  each  of  several  past-^ue  notes,  wUcb   are 

Jiven  to  the  same  person  by  the  defendant  at 
itferent  times  and  in  independent  transactions. 
— Paton  V.  Doyne  (N.  J.  Snp.)  843. 

g  8.    OeataiemeeaieBt,    proseoatioa,     «uiA 
teraslaatloa. 

*The  court  may  stay  an  action  at  law  for  a 
reasonable  time  to  enable  a  party  to  procure 
a  reformation  of  an  instrument  in  aqnitr. — 
Martin  t.  Smith  (Me.)  267. 

ACTION  ON  THE  CASL 

See  "Trespass,"  g  1. 

ADEMPTION. 

Of  legacy,  see  "Wills,"  g  6. 

ADEQUATE  REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  "E<qaity," 

gg  1,  2;  "Injunction,"  gg  1   3. 
Existence  of  ordinary  remedy   affecting  right 

to   mandamus,  see   "Mandamus." 

ADJOINING  LANDOWNERS. 

Rights  and  Uabilities  as  to  highways,  see  "High- 
ways," g  1. 

Right  to  draw  oil  from  well  on  adjoining  land, 
see  "Mines  and  Minerals,"  g  2. 

ADJUDICATION. 

Of  courts  in  general,  see  "Courts,"  g  2. 
Operation   and   effect  of   former  adjudication, 
see  "Judgment,"  gg  8,  4. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators." 

Of  estate  of  ward,  see  "Onardian  and  Ward," 
g  L 

Of  trost  property,  see  "Trusts,"  g  4. 

ADMISSIONS. 

As  evidence  in  dvll  actions,  see  "Evidence," 
g6. 

By  demurrer  to  pleadings  in  equity,  see  "Eq- 
uity," g  2, 

ADULTERATION. 

See  "Food." 

ADULTERY. 

Ground  for  divorce,  see  "Divorce^"  |  2. 


*Polmt  aamotated.    See  syUabva. 


Digitized  by 


Google 


INDEX. 


1123 


ADVANCEMENTS. 

See  •^Hta,"  {  6. 

ADVERSE  CLAIM. 

To  real  property,  see  "Qnleting  Title." 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 
Prescriptive  right  to  flow  lands,  see  "Waters 
and  Water  Courses,"  i  8. 

S    1.    Natnre  and  requisites. 

*A  atone  wall  being  a  proper  form  of  divi- 
sion fence,  no  claim  of  adverse  possession  coold 
result  in  favor  of  the  landowner  erecting  it 
as  to  any  part  of  the  ground  of  the  adjoining 
owner  covered  by  it— Dewire  v.  Hanley  (Conn.) 
573. 

Trastees  of  cbarch  holding  land  b^  adverse 
possession  held  to  have  acquired  good  title  which 
purcbaner  from  them  would  be  required  to  ac- 
cept.— Regents  of  University  of  Maryland  ▼. 
Trustees  of  Calvary  M.  E.  Church  South  (Md.) 
308. 

*Where  a  railroad  company  takes  land  for 
its  right  of  wav  without  compensation,  it  can- 
not acquire  title  by  adverse  possession. — Con- 
nellsville  Oaa  Coal  Co.  v.  Baltimore  &  O.  R.  Co. 
(Pa.)   689. 

*The  guardian  of  minors,  and,  as  such,  in 
possession  of  their  lands,  cannot  during  their 
minority  claim  adversely  to  the  children,  so  as 
to  set  in  operation  the  bar  effected  by  Oen.  Laws 
1896,  c.  20S,  H  2.  8.— Searte  t.  Laraway  (B.  L) 
208. 

AFFIDAVITS. 

See  "Depositions." 

Particular    proeeedingt    or   purpotet. 
Action  for  breach  of  contract,  see  "Contracts," 

§  5. 
Correction  of  findings,  see  "Trial,"  §  6. 
Defense  in  action  on  bill  or  note,  see  "Bills  and 

Notes,"  S  5. 
To   recover   demised    premises,   see   "Landlord 

and  Tenant"  S  ^• 
Verification  of  pleading  in   suit  to  set  aside 

execution  sale,  see  "Bzecntion,"  S  5. 

AGENCY. 

See  "Principal  and  Agent" 

AGREED  CASE. 

Submission  of  controversy  to  court,  see  "Sub- 
mission of  Controversy." 

AGREEMENT. 

See  "Contracts." 

AIDER  BY  VERDICT. 

In  civil  actions,  see  "Pleading,"  {  6. 

AIDERS  AND  ABETTORS. 

In   commission  of  homicide,   see  "Homicide," 

ALIENATION. 


Of  affections,  see  "Husband  and  Wife,"  |  5. 

'Folat  aaaotated.    See  syllabiu. 


ALIENS. 

See  "Catisens." 

§    1.   Disabilities. 

Provision  in  treaty  between  United  States 
and  Italy  held  to  apply  only  to  citizens  of  Italy 
who,  as  to  their  persons  or  property,  are  with- 
in the  United  States.— Maiorano  t.  Baltimore 
&  O.  R.  Co.  (Pa.)  1077. 

Nonresident  alien  citizen  of  Italy  held  not 
entitled  to  maintain  action  under  Act  April  26. 
1855  (P.  li.  309),  for  recovery  of  damages  for 
injuries  to  another  causing  death.— Maiorano  v. 
Baltimore  &  O.  R.  (3o.  (Pa.)  1077. 

*A  i>erson  of  foreign  birth  held  presumed  to 
be  a  citizen  of  the  country  of  his  birth.^-State 
V.  Jaduon  (Vt)  657. 

ALIMONY. 

See  "Husband  and  Wife,"  t  4. 

ALLEYS. 

Sale  ofprivate  alleys  for  nonpayment  of  tax, 

see  "Taxation  **  S  5 
Taxation  of  private  alleys  see  "Taxation,"  |  2. 

ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

AMENDMENT. 

Appealability  of  order  allowing  amendment  to 
bill,  see  "Appeal  and  Error,'*^  {  1. 

In  particular  remediet  or  tpeciat  iuri$dietion». 
See  "Trial,"  H  6, 17. 

Of  partioutar  aott,  inttnuneKtt,  or  prooeedingt. 

Municipal  charter,  see  "Municipal  Corpora- 
tions/' S  1. 

Order  of  reference,  see  "Reference,"  (  1. 

Pleading,  see  "Equity,"  t  2;   "Pleading,"  {  2. 

Record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Brror,"  i  4. 

ANIMALS. 

Injuries  caused  by  animals  becoming  frightened 
by  operation  of  street  railroad,  see  ^'Street 
RaUroads, '  {  2. 

Warranty  in  sale  of,  see  "Sales,"  t(  8,  6. 

*At  common  law  an  owner's  property  in  a  dog 
was  not  complete,  but  was  of  a  base  and  in- 
ferior l(ind.— Dickerman  v.  Consolidated  Ry.  Co. 
(Conn.)  289. 

♦Under  Acts  1878  (Pub.  Laws  1877-79,  p.  824, 
c.  99).  as  amended  in  1880  (Pub.  Laws  1880-81. 
p.  520,  c.  46),  and  Gen.  St  1902,  S  4481,  as 
amended  by  Pub.  Acts  1903,  p.  6,  c.  6,  the  owner 
of  an  unregistered  dog  more  than  six  months  old 
held  not  entitled  to  recover  for  the  mere  negli- 

fent  Itilling  thereof.— Dlckerman  t.  Consolidated 
ty.  Oo.  (Conn.)  289. 

ANNUITIES. 

Jurisdiction  of  equity  to  administer  estate  in 
interest  of  annuitant,  see   "Equity,"   {  1. 

ANSWER. 

In  pleading,  see  "Equity,"  i  2;  "Pleading," 
§  1. 
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65  ATLAKTIO  HBPORTEB. 


APPEAL  AND  ERROR. 

See  "Certiorari";  "Exceptions,  Bill  of;  "New 

Trial." 
Appellate  Jnriadiction  of  particular  coarts,  see 

Costo,  see  "Oo8t^"  {  3. 

Review  in  condemnation  proceeding  see  "Bm- 
inent  Domain,"  g  2. 

Review  in  particular  dvll  actiooa,  see  "Di- 
vorce," S  S;    "Mandamus,"  |  2. 

Review  of  assessment  of  taxes,  see  "Taxation," 
t  3. 

Review  of  criminal  proaecuUcms,  aee  "Criminal 
Law,"  {  7. 

Review ,  of  probate  proceedings,  lea  "Willa," 

Review  of  proceedings  of  commlsaionera  of  In- 
solvent estate,  see  "Executors  and  Adminis- 
trators,"  {  6. 

t    1.   SoclaloiM  reviewable. 

'Allowing  an  amendment  of  the  bill  held  not 
oubject  to  exception.— Trafton  v.  Osgood  (N.  U.) 
397. 

An  appeal  from  orders  fixing  time  for  hear- 
ing motion  to  continne  injunction  and  from 
an  order  continuing  motion  to  dissolve  quashed. 
— Caflisch  V.  Logue  (Pa.)  81. 

Under  Court  and  Practice  Act  1905,  p.  141, 
S  497,  a  bill  of  exceptions  preferred  where  no 
verdict  has  been  returned  or  final  decision  ren- 
dered held  premature,  and  will  be  dismissed. — 
McDonald  t.  Providence  Telephone  Co.  (U.  I.) 
26C. 

A  demurrer  to  defendant's  plea  in  an  action 
on  a  fire  policy  held  not  to  have  raised  a  con- 
stitutional question. — Stephens  v.  Springfield 
Fire  &  Marine  Ins.  Co.  (R.  I.)  300. 

*  Generally  no  exceptions  lie  to  the  refusal  to 
grant  a  nonsnit.— Anderton  v.  Blais  (R.  I.)  602, 

Decree  entered  In  proceeding  authorized  by 
section  402,  p.  116,  of  the  court  and  practice 
act  of  1905,  held  not  appealable  under  sections 
304,  328,  and  337  jG;>age8  88,  95,  98)  of  such 
act.— Hemenway  v.  Hemenway  (R.  I.)  608. 

i   2.    Presentation    and    reservation    In 
loiror  eonrt  of  grounds  of  revleir. 

'Where,  in  an  action  by  one  indorser  against 
another,  ue  plaintiff's  right  to  recover  general- 
ly, and  not  his  right  to  do  so  upon  the  com- 
plaint as  framed,  was  fully  tried,  the  court  on 
appeal  will  not  determine  the  question  whether 
defendant  was  discharged  from  liability  by  a 
failure  to  give  notice  of  dishonor. — ^Foster  v, 
Balch  &  Piatt  (Conn.)  674. 

'Exceptions  to  testimony  should  be  so  framed 
as  to  clearly  point  out  that  objected  to.— Mat- 
thews V.  Targarona  (Md.)  60. 

A  certain  question  held  not  raised  by  the  ex- 
ceptions.—Trafton  V.  Osgood  (N.  H.)  397. 

The  constitutionality  of  an  act  will  not  be 
considered  in  an  appellate  court  on  grounds  not 
urged  in  the  lower  court— Borough  of  Park 
Ridge  V.  Reynolds  (N.  J.  Err.  &  App.)  990. 

•Error  in  submitting  to  Jury  certain  elements 
of  damage  In  condemnation  proceedings  held 
not  ground  for  reversal,  where  no  objection 
was  made  below.— Shipley  v.  Pittsburg,  C.  &  W. 
R.  Co.  (PaJ  1094. 

*It  is  not  necessary  that  a  motion  for  a  new 
trial  be  made  where  exception  has  been  taken 
to  a  nonsuit  before  a  bill  of  exceptions  can  be 
taken  to  the  Supreme  Court — Kebabian  v. 
Adams  Express  Co.  (R.  I.)  271. 

In  an  action  for  an  assault,  objection  to  ad- 
mission of  evidence  could  not  be  taken  for  the 
first  time  on  petition  for  a  new  trial  in  an  ap- 
pellate court— Silvft  v,  Silva  (R.  I.)  272. 


*11ie  Snpreme  Court  will  not  consider  gne» 
tions  relating  to  the  charge  of  the  court  out- 
side of  the  ground  specified  in  the  exceptions. — 
Sears  v.  Duling   (Vt)  90. 

The  court  will  not  review  the  overruling 
of  a  motion  in  arrest  where  no  exception  was 
taken  to  the  ruling. — Dunbar  v.  Central  Ver- 
mont B.  Co.  (Vt)  528. 

(   S.    Boanlsltes     and     prooeedlnss     £«r 
transfer  of  eaose. 

Pub.  Acts  1905.  p.  264.  c.  24.  in  relation  to 
appeals,  held  not  to  prevent  either  court  or  coun- 
sel from  completing  the  record  on  appeal  during 
the  months  of  July  and  August  to  beMme  opera- 
tive on  the  expiration  of  that  period.— Younc  v. 
Lemleuz  (Conn.)  43Q,  600. 

The  filing  of  an  appeal  held  within  proper 
time  after  the  filing  of  the  finding  of  facts  and 
the  giving  of  notice  thereof,  under  Pub.  Acts 
1905,  p.  2i34,  c.  24.— Toung  v.  Lemieux  (Conn.) 
436,  600. 

*A  plea  In  abatement,  alleging  that  an  tL-p- 
peal  was  not  filed  within  the  time  prescribed  bv 
Gen.  St.  1902,  |  791,  held  insufficient — General 
Hospital  Soc.  T.  New  Haven  Rendering  Co. 
(Conn.)   1065. 

Where  appellant  in  equity  (ails  to  comply 
with  rule  11,  relating  to  assignments  of  error  in 
connection  with  rule  92,  of  tiie  Supreme  Court 
relating  to  statpments  of  error,  the  apj^al  will 
be  dismissed. — Howard  v.  Swissvale  Borough 
(Pa.)  814. 

{   4.    Reoord  and  prooeedlncs  not  in  re«> 
ord. 

*A  ruling  of  the  trial  court  not  included  in 
bill  of  exceptions  will  not  be  considered  on  ap- 
peal, though  the  prayer  upon  which  the  ruling 
was  based  is  appended  to  the  record  and  [irinted 
therein  immediately  after  a  bill  of  exceptions. — 
Phillips  V.  Washington  &  R.  Ry.  Co.  (Md.)  422. 

*If  the  course  of  the  trial,  as  shown  by  the 
evidence  sent  with  the  bill  of  exception.  Indi- 
cates that  an  entry  of  nonsuit  is  untrue,  an 
amendment  in  the  lower  court  will  be  permitted. 
— Mumma  v.  Easton  &  A.  R.  Co.  (N.  J.  Krr. 
&  App.)  20a 

f   5.    Asslsnment  of  errors. 

*An  assignment  of  error  to  the  admission  of 
evidence  will  not  be  reviewed,  where  the  page 
of  the  paper  book  where  the  matter  may  be 
found  is  not  referred  to.— Cameron  y.  Citizens' 
Traction  Co.  (Pa.)  534. 


i   6.    Plsmlssal,    withdrawal,    or 
donment. 

An  appeal  from  an  order  overruling  exceptions 
to  an  administrator's  account  will  not  be  dis- 
missed for  failure  to  transmit  the  record  in  time 
where  appellant  files  an  affidavit  by  the  deputy 
register  of  wills  that  the  fault  is  that  of  the 
register  of  wills.— Koenig  v.  Ward  (Md.)  345. 

•Where  the  record  brought  up  by  writ  of  error 
discloses  no  final  judgment  in  an  action  at  law, 
the  writ  must  be  dismissed. — Sautter  v.  Su- 
preme Conclave  Improved  Order  of  Heptasophs 
(N.  J.  Err.  &  App.)  990. 

S   7.    Kevlew— Scope  and  wctent  Im  cen- 
eral. 

•On  appeal,  the  court  will  not  i>ass  on  the 
correctness  of  the  lower  court's  rulings  upon  de- 
murrers! to  the  complaint  where  the  subsequent 
pleadings  fully  present  the  issues. — State  v. 
Spittier  (Conn.)  949. 

Under  Baltimore  City  Charter,  |  170,  relating 
to  appeals,  held  that,  where  the  question  as  to 
the  valuation  of  property  for  purposes  of  taxa- 
tion has  been  decided  by  the  city  court  such 
question  cannot  be  reviewed  by  the  appellate 


*  Point  annotated.    See  syllaliiu. 
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coart.— Consolidated  Oas  Co.  of  Baltimore  City 
▼.  City  of  BalUmore  (Md.)  628. 

'Parol  evidence  is  not  admimible  in  constm- 
ing  a  will,  and,  if  admitted  without  objection, 
will  not  be  considered  by  the  Supreme  Court; 
Code  Pub.  Gen.  Laws,  art.  83,  Si  317,  318, 
requirinc  a  will  and  the  revocation  thereof  to 
be  in  writing.— Lowe  ▼.  Whitridge  (Md.)  92a 

On  a  certiorari  proceeding  involving  the  qnes- 
tion  whether  a  pren  building  is  entitled  to 
exemption  from  taxation,  by  virtue  of  general 
tax  law  of  1903,  t  3,  par.  4  (P.  U  1903,  pp. 
305,  396),  exempting  buildings  used  for  chari- 
tabl«  purposes,  a  finding  by  the  Court  of  Elr- 
rors  and  Appeals  as  to  the  particular  purpose 
for  which  the  building  is  used  held  not  bind- 
ing on  the  Supreme  Court. — Sisters  Of  Charity 
of  St.  Elizabeth  v.  Coey  (N.  J.  Err.  &  App.) 
SCO;   Same  v.  Thompson,  Id. 

*In  a  certiorari  proceeding  to  decide  the  valid* 
ity  of  a  tax  assessed  upon  the  property  of  a 
charitable  organization,  determination  by  Su- 
preme Court  as  to  whether  the  whole  of  a 
tract  on  which  a  bnilding  nsed  exclusively  for 
charitable  purposes  has  been  erected  is  neces- 
sary for  the  fair  enjoyment  of  the  bnilding, 
held  not  bound  by  the  Court  of  Errors  and  Ap- 
peals in  review.— Sisters  of  Charity  of  St.  Eliz- 
abeth V.  Coey  (N.  J.  Err.  &  App.)  500;  Same 
V.  Thompson,  Id. 

The  Supreme  Court  will  not  determine  wheth* 
er  evidence  sought  to  be  elicited  from  a  wit- 
ness was  competent  or  not,  where,  when  he  was 
about  to  repeat  something  that  plaintiff  said 
to  him,  he  was  interrupted  by  an  objection. — 
Kaylor  v.  Cornwall  R.  Co.  (Pa.)  65. 

The  propriety  of  an  order  granting  a  nonsuit 
most  be  determined  by  the  facts  existing  at 
the  time  of  its  entry.— Sydney  t.  Linton  (Pa.) 
66& 

S   8.    ^—  Parties  mttitlecl  to  allece  error. 

*A  party  cannot  complain  of  a  correct  in- 
Btruction,  though  it  conflicts  with  instructions 
given  at  his  instance. — United  Fruit  Co.  v.  New 
York  it,  Baltimore  Transp.  Co.  (Md.)  415. 

S    9.    — —  Presnaiftioas. 

A  verdict  for  plaintiff  in  an  action  on  a 
check  held  sustained  by  the  inference  that  the 
check  was  supported  by  a  consideration. — Na- 
tional Bank  of  Newbury  v.  Sayer  (N.  H.)  254. 

*0n  appeal  from  a  decree  in  eqnity,  held, 
that  it  would  be  presumed,  in  order  to  sustain 
the  decision,  that  the  court  below  drew  certain 
inferences  from  the  facts  reported  by  the  mas- 
ter.—Davenport  V.  Crowell  (Vt.)  557. 

f  lO.   ^^  Discretion  of  lower  eonrt. 

'The  evidence  held  not  such  as  to  authorize 
modification  on  appeal  of  allowance  by  the  court 
for  attorney's  fees  in  a  mechanic's  lien  case. — 
Title  Quarantee  &  Trust  Co.  v.  Buidette  (Md.) 
341. 

*A  matter  which  is  within  the  discretion  of 
the  trial  court,  such  as  requiring  the  submission 
of  prayers  by  the  city  solicitor,  in  an  action  by 
the  city,  cannot  be  reviewed  on  appeal.— Con- 
solidated Oas  Co.  of  Baltimore  City  ▼.  City 
of  Baltimore  (Md.)  628. 

*Oranting  of  nonsuit  because  of  unreason- 
able delay  of  plaintiff  in  securing  return  of  a 
commission  to  take  testimony  wul  not  be  re- 
viewed.—Sydney  V.  Linton  (Pa.)  668. 

S  11>  —  Questions  of  faet,  TerdletSt  and 
ilncUn(s. 

*The  findings  of  the  trial  court  cannot  be  cor- 
rected on  appeal  unless  it  anpears  Uiat  they 
were  made  without  evidence. — ^Nogga  v.  Savings 
Bank  of  Ansonia  (Conn.)  129. 


*A  decision  for  plaintiff  should  be  sustained 
where  there  was  some  evidence  on  which  the 
jury  could  reasonably  have  found  the  issues 
submitted  to  them  in  favor  of  plaintiff,  and 
could  properly  have  awarded  the  oimages  nam- 
ed in  the  verdict — Wyeman  v.   Deady   (Conn.) 

Where  the  only  evidence  to  fix  a  date  is  the 
recollection  of  witnesses,  the  eonrt  will  not  re- 
vise the  judgment  of  the  jury.— Inhabitants  of 
Town  of  Casco  v.  Inhabitants  of  Town  of  Lin- 
ington  (Me.)  523. 

The  appellate  court  Is  not  the  Judge  of  the 
weight  of  the  evidence,  but  only  as  to  its  suflS- 
ciency  to  support  the  averments  in  the  plead- 
ings.—Tk>lche8ter  Beach  Imp.  Co.  of  Kent  Coun- 
ty V.  Scbamagl  (Md.)  916. 

*The  appellate  court  cannot  review  the  find- 
ing of  a  jury  on  matters  of  fact,  but  can  only 
pass  on  the  sufficiency  of  the  evidence  to  war- 
rant submission  to  the  jury. — Johnson  v.  John- 
son (Md.)  9ia 

Finding  of  court  refusing  to  rescind  a  deed 
based  on  sufficient  evidence  will  not  be  dis- 
turbed.— Dickey   t.   Norrls  (Pa.)   541. 

*If  a  finding  of  fact  can  be  supported  upon 
any  rational  view  of  the  evidence,  it  should 
stand.— Coolidge  v.  Taylor  (Vt.)  682. 

{12.  -^  Harmless  error. 

*In  a  suit  to  ccHistrue  a  will,  the  erroneous 
admission  of  oral  evidence  to  show  the  actual 
intention  of  testator  in  the  execution  of  bis 
will  and  the  deed  held  not  prejudicial. — Jacobs 
V.  Bntton  (Conn.)  150. 

*In  an  action  for  the  death  of  a  child  caused 
by  the  falling  of  a  chimney,  admission  of  im- 
material evidence  held  not  reversible  error  where 
objecting  party  was  not  prejudiced. — Wilmot  v. 
McPadden  (Conn.)  157. 

'Possible  error,  which  relates  to  immaterial 
details,  will  not  be  considered  on  appeal. — 
Foster  v.  Balch  &  Piatt  (Conn.)  574: 

In  a  suit  for  value  of  plaintifTs  interest  in 

giano  taken  under  attachment  and  converted 
y  attachment  creditor,  instruction  on  damages 
held  not  prejudicially  erroneous.— Peame  v. 
Coyne  (Conn.)  973. 

One  held  not  prejudiced  by  refusal  of  instruc- 
tions covered  by  those  given. — Homer  v.  Beas- 
ley  (Md.)  820. 

'Error  in  argument  of  counsel  held  harmless. 
— Beckman  v.  Town  of  Hampton  (N.  H.)  254. 

Exclusion  of  question  on  cross-examination 
already  substantially  answered  held  harmless 
error.— Daug  v.  North  German  Lloyd  S.  S.  Co. 
(N.  J.  Err.  Ic  App.)  199. 

*In  an  action  for  physician's  services,  defend- 
ant held  not  prejudiced  by  evidence  that  ic 
had  paid  plaintiff  for  subsequent  services  ren- 
dered in  other  cases  under  similar  employment. 
-Hall  V.  New  York,  N.  H.  &  H.  B.  Co.  (R. 
I.)  278. 

'In  a  snit  against  a  railrpad  company  tor 
physician's  services,  defendant  held  not  prejndic- 
ed  by  the  exclusion  of  evidence  showing  the 
actual  authority  of  certain  of  defendant's  ai;ents 
with  reference  to  the  employment  of  physicians, 
etc.— Hall  V.  New  York,  N.  H.  &  H.  R.  Co. 
(B.  I.)  27a 

Where  it  does  not  appear  what  the  answer  of 
a  witness  would  have  been  if  a  question  had 
been  allowed,  there  was  no  error  in  excluding 
the  question.— Pond  v.  Pond's  Estate  (Vt.)  97. 

'In  an  action  for  the  loss  of  a  horse,  held, 
that  defendants  were  not  harmed  by  plaintiff's 
improper  answer  that  lie  Talned  Uie  horse  at 


'Polmt  annotated.    See  syllabva. 
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ihe  effect  of  certain  incompetent  evidence. — 
Viles  T.  Barre  &  M.  Traction  &  Power  Co. 
(Vt.)  104. 

*In  an  action  for  death  of  a  aerrant,  defend- 
ant held  not  prejudiced  by  the  fact  that  the 
court's  instructions  erroneously  confused  con- 
tributory negligence  and  assumed  risk. — Shanks 
V.  Central  Vermont  R.  Co.  (Vt.)  529. 

$  13,    DetenUnatioa    and    dlapoiltloa   of 
oaoae. 

♦Where  a  judgment  oyerruling  a  demurrer 
was  reversed,  it  was  the  duty  of  the  court  on 
remand,  no  change  in  the  pleadings  having  been 
made,  to  enter  judgment  sustaining  the  demur- 
rer.—Converse  v.  il<jtna  Nat  Bank  (Conn.)  1064. 

Decree  granting  injunction  held  not  subject  to 
modification  after  affirmance  on  appeal. — Uureka 
Fire  Hose  Co.  v.  Eureka  Rubber  Mfg.  Co.  (N. 
J.  Ch.)  870. 

APPEARANCE. 

Bonds  for  appearance  in  baatardy  proceedings, 
see  "Bastards,"  S  1. 


APPLIANCES. 

mployer  for  defecti 
,"  i  2. 

APPLICATION. 

general,  tee  "Mars! 

ies." 

APPOINTMENT. 


Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  {  2. 


Of  assets  in  general,  see  "Marshaling  Assets 
and  Secnrities." 


Of  agent,  see  "Principal  and  Agent,"  I  1. 
Of  election  supervisorSj  see  "Elections,"  {  1. 
Of  executor  or  administrator,  see  "Executors 

and  Administrators,"  §  1. 
Of  officers  in  general,  see  "Officers,"  {  1. 
Of  trustee,  see  "Trusts,"  i  3. 

APPRAISEMENT. 

Of  property  taken  in  exercise  of  power  of  em- 
inoit  domain,  see  "Eminent  Domain,"  {  2. 

ARBITRATION  AND  AWARD. 

See  "Reference";  "Submission  of  Controversy." 
Necessity  of  award  as  prerequisite  to  action  on 
insurance  policy,  see  "Insurance,"  {  8. 

8    1.    Award. 

Omission  from  the  appraisement  and  award  of 
one  of  the  items  of  the  controversy,  no  miscon- 
duct being  imputed  to  the  arbitrators,  cannot  at 
law  be  shown  by  parol. — Kaplan  v.  Niagara 
Fire  Ins.  Co.  (N.  J.  Err.  &  App.)  188. 

*An  award  cannot  be  impeached  at  law  for  an 
erroneous  judgment  of  the  arbitrators  on  the 
facts  except  for  misconduct,  and  in  equity, 
except  in  cases  of  accident,  mistake,  or  cor- 
ruption.— Kaplan  v.  Niagara  Fire  Ins.  Co.  (N. 
J.  Brr.  ft  App.)  188. 

The  court  will  presume  after  an  award  is 
made  that  the  appomtment  by  the  arbitrators  of 
the  umpire  has  been  rightfully  done. — Kaplan  v. 
Niagara  Fire  Ins.  Co.  (N.  J.  Err.  &  App.)  188. 

In  an  action  involving  the  validity  of  an  award 
in  which  the  umpire  took  no  part,  bis  qualifica- 


Harmless  error  in,  see  "Appeal  and   Ehror," 

t  12. 
In  dvil  actions,  see  "Trial,"  8  3- 
In  criminal  prosecutions,  see  "Criminal  Law," 

8  5. 

ARRAIGNMENT. 

See  "Criminal  Law,"  t  2. 

ARREST. 

Illegal   arrest,   see  "False   Imprisonment." 
On  execution,  see  "Execution,*'^  8  6. 

f   1.    Om  orlM<»a1  eluugas. 

*To  constitute  an  arrest,  there  need  not  be 
an  application  of  actual  force,  or  such  phy- 
sical restraint  as  is  visible  to  dbe  naked  eye.— 
McAleer  t.  Good  (Pa.)  934. 

ARREST  OF  JUDGMENT. 

As  proper  remedy  for  defects  in  indictment,  see 
"Indictment  and  Information/'   8  2. 

In  criminal  prosecutions,  see  "Criminal  Law," 
i  6. 

ASSAULT  AND  BATTERY. 

Charging  threatened  assault  as  slander,  aee 
"Lilel  and  Slander,"  8  1- 

Conviction  of  assault  under  indictment  charg- 
ing murder,  see  "Indictment  and  Informa- 
tion," {  1. 

Liability  of  carrier  for  assault  on  passenger, 
see  "Carriers,"  S  3. 

Objections  for  purpose  of  review,  see  "Appeal 
and  Error,"  8  2. 

8   1.    CHtU  UabUlty. 

Liability  of  construction  company  for  acts  of 
employ^  in  resisting  owner  of  land  held  not 
defeated  by  evidence  that  the  acts  were  done 
with  a  humane  purpose  to  save  the  owner  from 
danger.— Moore  v.  Camden  ft  T.  Ry.  Co.  (N.  J. 
Err.  ft  App.)  1021. 

ASSESSMENT. 

Of  compensation  for  property;  taken  for  pub- 
lic use,  see  "Eminent  Domain,"  8  2. 

Of  expenses  of  public  improvements,  see  "Mn- 
nicipal  Corporations,"  |  4. 

Of  tax,  see  ''Taxation,"  {  3. 

ASSETS. 

Marshaling,  see  "Marshaling  Assets  and  Se- 
curities. 

ASSIGNMENT  OF   ERRORS. 

See  "Appeal  and  Error,"  8  6. 

ASSIGNMENTS. 

Fraud  as  to  creditors,  see  "Fraudulent  Con- 
veyances." 

Insanity  as  ground  for  cancellation  of,  see  "In- 
sane Persons,"  §  1. 

Of  leaseholds,  see  "Landlord  and  Tenant,"  81 
3,  6. 

Of  rights  of  purchaser  in  contract  for  sale  of 
land,  see  "Vendor  and  Purchaser,"  8  4. 

Reassignment  of  mortgage  by  surety,  see  "Prin- 
cipal and   Surety,"  |  2. 


*  Point  annotated.    See  syUabna. 
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ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankruptcy,"  f  1. 

ASSOCIATIONS. 

Se«  "Beneficial   Associations";    "Building  and 
Loon  Associations";    "Tnide  Unions." 

Under  V.  S.  1183,  where  execution  on  judg- 
ment against  an  association  is  returned  un- 
satisfied, suit  may  be  brought  against  one  or 
any  number  of  the  associates  to  enforce  tbelt 
individaal  UablUty.— Tarbell  &  Whitham  t.  Qit- 
fopd  (Vt)  80. 

ASSUMPSIT.  ACTION  OF. 

See  "Work  and  Labor." 

Assumpsit  held  to  lie  for  breach  of  a  contract 
under  seal ;  the  seal  being  surplusage. — Homer 
▼.   Beasley   (Md.)   820. 

A  technical  quantum  meruit  count  is  not 
necessary  to  a  recovery  quantum  meruit,  but 
sncb  recovery  may  be  had  under  the  common 
counts  in  indebitatus  assumpsit. — Viles  v.  Barre 
&  M.  Traction  &  Power  Co.  (Vt)  104. 

ASSUMPTION. 

Of  risk  l^  employe,  see  "Master  and  Servant," 

ATTACHMENT. 

See  "BTecution";    "Garnishment." 

Harmless  error,  see  "Appeal  and  Error,"  |  12. 

i   1.    Iievy,   llem,   aacl   ovstodj   w>cl   dU- 
positioii  ot  vropertj. 

A  receipt  for  property  levied  on  under  an  at- 
tachment reciting  that  the  receiptor  was  es- 
topped to  contradict  certain  facts  stated  therein 
held  valid. — Dejon  v.  Street  (Conn.)  145. 

Where  defendant  signed  an  officer's  receipt 
for  property  levied  on  in  his  individual  capacity, 
his  liability  was  not  affected  by  a  prior  parol 
agreement  that  he  should  sign  as  director  only. — 
Dejon  T.  Street  (Conn.)  145. 

In  an  action  on  an  ofiScer's  receipt  for  prop- 
erty levied  on,  a  plea  held  insufficient  to  raise 
the  issue  that  defendant  was  induced  to  sign 
it  by  fraud.— Dejon  v.  Street  (Conn.)  145. 

*In  an  action  on  an  officer's  receipt  for  prop- 
erty levied  on,  receiptor  held  estopped  to  plead 
that  the  property  belonged  to  another  than  the 
atbidunent  defendant. — Dejon  t.  Street  (Conn.) 
145. 

•Where  a  receipt  for  property  levied  on  eg- 
topved  the  receiptor  from  denying  the  value  of 
the  property  as  fixed,  and  that  it  was  the  prop- 
erty of  the  judgment  defendant,  the  receiptor 
conld  not  show  property  in  a  third  person. — 
Dejon  v.  Street  (Conn.)  145. 

In  an  action  on  an  officer's  receipt  for  at- 
tached property,  that  the  judgment  in  favor 
of  the  attaching  creditor  had  been  satisfied  held 
matter  of  defense.— Dejon  v.  Street  (Conn.)  145. 

•In  a  suit  on  an  oflicer's  receipt  for  property 
levied  on,  plaintiff  established  a  prima  facie 
case  when  he  proved  the  receiptor's  refusal  to 
deliver.— Dejon  v.  Street  (Conn!)  145. 

•Where  a  complaint  on  an  officer's  receipt  for 
property  levied  on  alleged  a  demand  whether 
it  was  made  before  or  after  judgment  in  the 
attachment  suit  was  only  material  on  the  ques- 
tion of  damases.— Dejon  v.  Street  (Conn.)  145. 


I  S.     QoasUng,  raoatlng,  dluolntioii,  or 
abandonatent. 

•After  dissolution  of  attachment  by  giving 
bond,  attachment  creditor  held  not  to  have  any 
right  to  retain  possession  of  property  taken 
thereunder. — Peame  v.  Coyne  (Conn.)  973. 

ATTORNEY  AND  CLIENT. 

Allowance  ot  counsel  fees  to  executor  or  ad- 
ministrator, see  "Executors  and  Administra- 
tors," §  2. 

Argument  and  conduct  of  counsel  in  dvil  ac- 
tions, see  "Trial,"  {  8. 

Arguments  and  conduct  of  counsel  In  criminal 
prosecutions,  see  "Criminal  Law,"  S  5. 

Attorneys  in  fact,  see  "Principal  and  Agent." 

Counsel   fees   of   costs,   see   "Costs,"   §   1. 

Harmless '  error  in  argument  of  counsel,  see 
"Appeal  and  Error,"  I  12. 

Liability  for  costs,  of  attorney  filing  bill  for 
nonresident,  see  "0)sts,"  {  2^. 

Negligence  of  attorney  in  failing  to  discover 
ambiguity  in  issues  submitted  to  jury,  see 
"Trial."  I  6. 

Recovery  for  attorney's  services  in  action  of 
work  and  labor,  see  "Work  and  Labor." 

Review  of  discretionary  rulings  as  to  allow- 
ance of  attorneys'  fees,  see  ''Appeal  and  Er- 
ror," i  10. 

Variance  between  allegation  and  proof  in  ac- 
tion for  attorneys'  fees,  see  "Pleading,"  t  6. 

AUDITORS. 

See  "Reference,"  {  2. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  g{  2,  8. 

Of  broker,  see  "Brokers,"  {  1. 

Of  register  to  grant  letters  to  executor  or  ad- 
ministrator, see  "Executors  and  Administra- 
tors," i  1. 

To  practice  medicine,  see  "Physicians  and  Sur- 
geons." 

AUTOMOBILES. 

Pleading  in  action  for  inj'uries  caused  by  at- 
tempting to  avoid  collision  with  street  car, 
see  "Street  Railroads,"  {  2. 

Proximate  cause  of  injury  to  persons  struck  by, 
see  "Negligence,"  $  2. 

Use  of  highway,  see  "Highways,"  t  2. 

AWARD. 

See  "Arbitration  and  Award."  {  1. 
Necessity  of,  as  prerequinte  to  action  on  insar- 
ance  policy,  see  "Insurance,"  t  & 

BAGGARE. 

Of  passenger,  see  "Carriers,"  |  8. 

BAILMENT. 

See  "CJarriers,"  {  2;    "Warehousemen." 
Bailment  distinguished  from   conditional  sale, 

see  "Sales,"  8  6. 
Evidence  in  action  for  loss  caused  by  negligence 

of  bailee,  see  "Negligence,"  !  4. 

•A  bailee  is  estopped  from  denying  the  title  of 
his  bailors,  no  paramount  title  having  inter- 
vened.—Barker  V.  Lewis  Storage  &  Transfer  Co. 
(Couu.)  143. 

•A  bailor  may  sue  his  bailee  for  conversion  of 
the  property  bailed.— Barker  y.  Lewis  Storage 
&  Transfer  Co.  (Conn.)  143. 


•Point  aiuaotated.    See  sjUaliu. 
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«6  ATIiANTIO  EBPORTER. 


BANKRUPTCY. 

XVnstee  In  bankruptcy  as  party  entitled  to  re- 
cover property  fraudulently  conyeyed,  see 
"Fraudulent  Conveyances,"  |  2. 


I    !•    AaalKanieiit,     •datlBlatratiOB. 

dlatrlbntloa  of  iMtakmpt's  eatate. 

•Under  Bankr.  Acts  1808,  c.  5il,  {  49,  30 
Stat  857  [U.  S.  Comp.  St  1901,  p.  8439],  and 
amendment  of  1903  (chapter  487,  {  72,  32  Stat 
800  [U.  S.  Comp.  St  Supp.  1905,  p.  689]),  a 
contract  between  a  trustee  in  bankruptcy  and 
an  unsecured  creditor  for  additional  compensa- 
tion to  the  trustee  AeZd  void.— Devries  ▼.  Oiem 
(Md.)  43a 

BANKS  AND  BANKING. 

Anthority  of  officer  of  corporation  to  open  ae- 
coants  in  different  banks,  see  "Corporations," 

Gift  of  bank  deport  book,  see  "Gifu,"  {{  1,  2. 
Validity  of  notes  given  to  bank,  see  "Bills  and 
Notes,"  i  1. 

^   1.    Fnaotiona  aad  deallacs. 

*A  trust  company  held  charged  with  notice 
that  certain  discounts  were  made  by  its  presi- 
dent in  the  furtherance  of  a  fraudulent  scheme 
to  obtain  money  for  liis  own  purposes. — Cook 
T.  American  Tubln«  &  Webbing  Co.  (B.  X.)  641. 

BAR. 

Of  action  fay  former  adjudication,  see  "JTudg- 

ment"  I  3. 
Of  dower,  see  "Dower,"  i  1. 

BARBERS. 

Discrimination  against  persons  of  color  In  bar- 
ber shops,  see  ^'Civil  Rights." 

BASTARDS. 

I   1.   ProeeedLnss   nadev   bastardy  laws. 

Though  defendant  in  bastardy  had  been  dis- 
charged when  brought  in  for  the  first  time,  held, 
that  the  right  to  proceed  against  him  under  a 
second  warrant  was  not  lost  P.  L.  1896,  p.  961. 
i  6.— Bennett  v.  Briggs  (N.  J.  Sup.)  717. 

The  death  of  the  mother  of  the  bastard  be- 
fore defendant's  examination,  under  P.  L.  1808, 
p.  961,  f  5,  held  no  bar  to  the  proceedings. 
Bennett  v.  Briggs  (N.  J.  Sop.)  717. 

Under  P.  L.  1898,  p.  961,  |  5,  the  taking  of  a 
bond  from  defendant-  by  the  examining  magis- 
trate in  bastardy  proceedings  held  error.— Ben- 
nett V.  Briggs  (N.  J.  Sup.)  717. 

*A  bond  taken  from  defendant  in  bastardy 
for  his  appearance  held  of  no  validity.— Bennett 
7.  Briggs  (N.  J.  Sup.)  717. 


a  ctiarge  of  conduct  nnbecoming  a  member,  an^ 
expel  him  if  found  guilty.— Moon  y.  Flack  (X 
H.y829. 

A  member  of  a  fraternal  order  charged  with 
conduct  unbecoming  a  member  AeM  to  ban 
waived,  by  his  contract  of  memberafaip  ajid 
other  acts,  any  valid  objection  be  migbt  hsTc 
had  to  the  committee  appointed  to  try  tlie 
charge.— Moon  v.  Flack  (N.  H.)  828. 

The  members  of  a  committee  appointed  to  try 
charges  against  a  member  of  fraternal  ordrr 
held  to  be  judicial  officers,  and  not  respongiUe 
in  damages  for  their  acts.— Moon  v.  Flack  (>'. 
H.)  829. 

*Before  expolsion  from  an  aasociatioii  bavinc 
a  benefit  fund  the  accused  member  is  entitled  :g 
have  specific  notice  and  an  opportunity  to  be 
heard.— Byrne  v.  Supreme  Circle  Brotttcrbood 
of  the  Union  (N.  J.  Sup.)  839. 

•A  member  of  a  benevolent  aasociation.  :f 
expelled  without  an  opportunity  to  defend.  :s 
derived  of  a  substantial  right  which  jostice  rr- 
timres  he  bhould  be  permitted  to  enjoy. — Xeaeii:. 
V.  Italian  Mut  Benev.  Soc.  of  Pertb  Amber 
(N.  J.  Sup.)  898. 

BENEFITS. 

Acceptance  of,  as  ground  of  estoppel,  see  "Es- 
,  b^pel,"  II. 

Acceptance  of,  as  ground   of  ratification,  see 
"Prindpal  and  Agent."  i  S. 


BEQUESTS. 


See  "Wills." 


BEST  AND  SECONDARY  EVIDENCE 

In  ciTil  actions,  see  "Bvidence,"  {  4. 


BETTING. 


See  "Gaming." 

BIAS. 

Of  Jnror,  see  "Jury  "  {  2. 
Of  witness,  see  "Witneesea^" 


HI.  8. 


BAWDY  HOUSL 

See  "Disorderly  House." 

BENEFICIAL  ASSOCIATIONS. 


"Bnilding 


See  "Associations." 

Bnilding  or  loan    associations, 
and  Loan  Associations." 

Liability  of  members  of  for  conspiracy  in  ex- 
pulsion of  other  member,  see  "Conspiracy." 

Proceedings  for  expulsion  of  member  of  as  ma- 
licious prosecution,  see  "Malicious  Prosecu- 
tion," t  2. 


BILL  OF  EXCEPTIONS. 

See  "Exceptions,  BUI  of." 

BILL  OF  EXCHANGE 

See  "BlUs  and  Notes." 

BILLS  AND  NOTES. 


Conclusiveness  of  judgment  in  action  on  note, 
see  "Judgment"  i  3. 

Deductions  from  note  given  for  price  of  goodi 
sold,  see  "Sales,"  i  5. 

Issuance  of  accommodation  paper,  by  corpora- 
tion, see  "Corporations,"  {  5. 

Issues  presented  in  lower  court  in  action  be- 
tween indorsers  for  purpose  of  reyiew.  see 
"Appeal  and  Brror,"  {  2. 

Lost  checks,  see  "Lost  Instruments." 

Presumptions  on  appeal  in  action  on  check,  see 
"Appeal  and  Brror,"  |  9. 

Splitting  cause  of  action  on  notes,  see  "Action," 
{  2. 

Subject-matter  of  set-off  and  connterdaim  in 
*A  fraternal  order  held,  under  its  constitution  action  on  note,  see  "Set-OS  and  Coonter- 
and  by-laws,  to  have  power  to  try  a  member  on  '     claim,"  I  2. 

*Polnt  aaaotated.    See  syllabiia. 
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I    1.    Reqniiltes  and  validity. 

Tkt  maker  of  a  note  by  paying  it  rcfcognized 
its  validity,  and  could  not  afterwards  assert 
that  it  was  signed  and  delivered  in  blank. — 
Staunton  t.  Smith  (Del.  Super.)  SOS. 

In  an  action  by  the  holder  of  a  check  to  be 
paid  on  conditions,  held,  th^t  the  payee  was  ex- 
cused from  complying  therewitn. — Parker  v. 
Yoong  (N.  J.  Brr.  &  App.)  194. 

*Director8  of  a  bank  giving  notes  to  it  to  be 
carried  by  the  bank  in  order  not  to  show  overdue 
paper  held  not  entitled  to  T>lead  want  of  con- 
sideration in  an  action  by  a  subsequently  ap- 
pointed receiver. — State  Bank  of  Pittsburg  v. 
kirk  (Pa.)  932;  Same  v.  Williams  ^a.)  934; 
Same  r.  Horigan,  Id.;  Same  t.  Herb,  Id.; 
Same  ▼.  Nichols,  Id.;   Same  v.  Espy,  Id. 

5    2.    Ooastmotlon  and  op«ratloB. 

'Drafts  drawn  by  a  corporation  on  a  firm, 
including  the  corporation's  principal  stockhold- 
er, accepted  by  the  firm,  and  then  discounted 
through  note  brokers,  held  accommodation  pa- 
per, which  was  unenforceable  against  the  cor- 
poration in  the  hands  of  purchasers  with  no- 
tice.—Cook  T.  American  Tubing  &  Webbing  Co. 
(R.  I.)  641. 

f  3.     BlKkts  and  llablUtlM  on  ladovM- 
Bteni  or  tramf«r. 

*Where  one  indorses  an  accommodation  note 
and  is  compelled  to  pay  it,  he  may  recover  the 
amount  from  the  parties  for  whose  accommoda- 
tion he  indorsed.— Foster  y.  Balch  &  Piatt 
(Conn.)  674. 

Facts  held  sufficient  to  charge  a  bank  with  no- 
tice that  certain  drafts  drawn  by  a  corporation 
and  discounted  by  the  bank  were  accommoda- 
tion paper. — Cook  v.  American  Tubing  &  Web- 
bing Co.  (R.  I.)  641. 

*Where  certain  drafts  were  presented  for  dis- 
count by  the  acceptors,  such  fact  was  snfllcient 
to  charge  the  indorsees  with  notice  that  the 
drafts  were  accommodation  paper. — Cook  v. 
American  Tubing  &  Webbing  Co.  (R.  I.)  641. 

i    4.    Fresemtmeiit,   demand,   notloe,   and 
protest. 

'Where  drafts  were  not  protested  for  non- 

f>ayment,  failure  to  give  notice  of  dishonor  le- 
eased  the  makers  and  indorsers  from  liability. 
—Cook  V.  American  Tubing  &  Webbing  Co.  (U. 
I.)  641. 

I  6.    Aetlons. 

*A  negotiable  note  imports  a  consideration 
relieving  the  holder  from  proving  value,  lut 
want  of  consideration  may  be  shown  as  between 
the  parties  or  between  the  maker  and  third  per- 
sons with  notice. — Ellison  v.  Simmons  (Del. 
Super.)  591. 

Affidavit  of  defense  in  action  on  note  held 
sufficient- Marquis  v.  McKay  (Pa.)  678. 

Under  the  express  provisions  of  Negotiable 
Instruments  Law,  Iaws  189S-99,  p.  234,  c. 
674,  {  67,  the  prima  facie  validity  of  the  title 
of  the  holder  of  a  negotiable  instrument  ceases 
when  the  fraudulent  character  of  the  paper  is 
shown,  and  the  burden  then  shifts  to  such  hold- 
er to  show  his  good  faith. — Cook  v.  American 
Tubing  &  Webbing  Co.  (R.  I.)  641. 

In  an  action  on  a  note,  certain  evidence  htld 
admissible  in  corroboration  of  the  testimony  of 
the  maker.— Fobs  t.  Smith  (Vt.)  563. 

BLACKMAIL 

See  "Threats." 

BOARD. 

Town  boards,  see  "Towns,"  f  2. 


BODY  EXECUTION. 

See  "Execution,"  |  6. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promissory  note,  see 

"Bills  and  Notes,^'  §|  8,  5. 
Of  lands,  see  "Vendor  and  Purchaser,"  {  5. 

BONDS. 

Authority  of  agent  to  execute  bond,  see  "Prin- 
cipal and  Agent,"  i  3. 

Bonus  tax  on  capital  of  consolidated  corpora- 
tion, see  "Corporations,"  S  7. 

For  costs,  see  '^Costs,"  {  2%. 

In  bastardy  proceedings  see  "Bastards,"  |  1. 

Indemnity  bMlds,  see  "Indemnity." 

Liability  of  executor  or  administrator  for  de- 
preciation of  bonds  of  estate,  see  "Executors 
and  Administrators."  {  2. 

Municipal  bonds,  see  ''Municipal  Corporations," 
I  7. 

Of  receivers,  see  "Receivers,"  {  1. 

Sureties  on  bonds,  see  "Principal  and  Surety." 

BOUNDARIES. 

Ground  of  jurisdiction  of  equity  to  locate 
boundaries,  see  "Equity,"  {  1. 

BOYCOTT. 

As  subject  of  relief  by  injunction,  see  "Injunc- 
tion,'' «  2. 

BREACH. 

Of  condition,  see  "Insurance,"  |  8. 

Of  contract,  see  "Contracts,"  f  4;   "Sales,"  { 

2;  "'Vendor  and  Purchaser,"  {  4. 
Of  warranty,  see  "Insurance,"  t  8;    "Sales," 

If  3,  5. 

BREACH  OF  THE  PEACE. 

Acts  1906,  p.  210,  No.  200.  f  8,  held  not  to 
repeal  V.  S.  0206,  requiring  imprisonment  for 
breach  of  peace.— In  re  Sammoa  (Vt.)  677. 


BRIDGES. 


Negligence  in  maintenance  of  in 

"Negligence,"  §  1. 
Railroad  bridges,  see  "Railroads,"  S  4 


general,  see 


f   1. 


constmotlon,    and 


Establlslunent, 
malntenanoo. 

•The  words  "bridge"  and  "culvert,"  as  used 
in  the  statute  giving  an  action  for  damages 
caused  by  reason  of  the  insufficiency  of  "any 
bridge  or  culvert,"  held  not  synonymous. — Cleve- 
land V.  Town   of  Washington   (Vt.)   584. 

!  2.    Benlatlon  and  nae  for  traveL 

•Laws  1893,  p.  47,  c  50,  §  1,  making  towns 
liable  for  damages  caused  by  defects  in  bridges, 
held  to  include  all  that  part  of  the  way  above 
the  abotments  or  other  essential  portions  of  the 
structure  as  well  as  the  part  spanning  the  de- 
pression.—Wilson  y.  Town  of  Bamstead  (N.  H.) 

•A  depression  in  the  levels  of  the  planking 
and  header  appurtenant  to  a  bridge  held  a  de- 
fect therein  within  Laws  1803,  p.  47,  c.  59,  t  1. 
though  it  arose  from  wear  and  not  from  faulty 
construction. — Wilson  y.  Town  of  Bamstead  (N. 
H.)  208. 

•Where  plaintiCF  sought  to  recover  for  injuries 
caused  by  an  alleged  defect  in  a  bridge,  under 


•Point  annotated.    See  syllabns. 
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the  jury.— Witaon  y.  Town  of  Barnstead  (N.  H.) 
288. 

*In  an  action  for  Injaries  caused  by  defect 
in  bridge,  defendant  hM  not  entitled  to  verdict 
on  motion. — Cleveland  v.  Town  of  WaBhingt(« 
(Vt)  584. 

*In  action  for  injuries  catiaed  by  defective 
condition  of  bridKe,  charge  on  contributory  neg- 
ligence held  anmcient.— Cleveland  r.  Town  of 
Waabington  (Vt)  584. 

BRIEFS. 

On  certiorari,  see  "Certiorari,"  I  2. 

BROKERS. 

Sea  'Trindpal  and  Agent" 
Cross-examination  of  witness  in  action  for  com- 
missions of,  see  "Witnesses,"  S  2. 
Insurance  brokers,  see  "Insurance,"  |  1. 

i   1.    Oompemsstlon  miad  Ilea. 

*A  real  estate  agent  not  baving  obtained  a 
license  required  by  Bev.  Code  lKi2,  amended 
in  1893,  p.  56,  c.  117,  held  not  entitled  to 
recover  commissions  for  procuring  a  purchaser 
of  real  estate.— Beeder  y.  Jonea  (Dm.  Super.) 
571. 

*A  rule  of  a  Beal  Estate  Exchange  allow- 
ing commissions  on  the  value  of  the  fee  where 
the  broker  sells  only  a  leasehold  does  not  bind 
an  owner  employing  a  broker  unless  the  rule 
is  of  6ucb  notoriety  that  the  owner  must  be 
deemed  to  have  contracted  with  reference  there- 
to.—Groscup  y.  Downey  (Md.)  930. 

*Wbere  a  real  estate  broker  found  a  prospecr 
five  purchaser,  held,  tiiat  he  was  not  deprived 
of  the  compensation,  though  two  or  three  months 
elapsed  before  the  actual  sale,  and  in  the  mean- 
time the  purchaser  stated  her  intention  not  to 
buy.— Groscup  v.  Downey  (Md.)  830. 

Where  the  authority  in  writing  by  the  owner 
to  a  real  estate  broker  as  to  compensation  for 
sale  of  his  lands  is  the  amount  he  might  realize 
above  a  certain  amount  therein  named,  such 
a  contract  is  within  the  statute  of  frauds.  Sec- 
tion 10,  Gen.  St  p.  1604.— Mendlea  v.  Danish 
<N.  J.  Sup.)  88a 

{   2.   Aotlons  for  eoatpensMtloii. 

In  an  action  by  a  real  estate  broker  for  com- 
pensation, instructions  held  erroneous. — Groscup 
V.  Downey  (Md.)  930. 

In  an  action  by  a  real  estate  broker  for  com- 
mission, plaintifrs  prayer  for  instruction  rely- 
ing on  usage  and  custom  to  fix  the  amount  held 
erroneous. — Groscup  v.  Downey  (Md.)  930. 

In  an  action  by  a  real  estate  broker  for  com- 
missions for  selling  a  leasehold,  evidence  held 
sufficient  to  go  to  the  jury. — Groscup  v.  Downey 
(.Md.)   930. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

See  "Associations." 

Mortgagor  on  insolvency  of  building  and  loan 
association  held  entitled  to  set  off  against  mort- 
gage given  to  such  association  dues,  premiums, 
and  interest  paid  under  the  mortgage.— Preston 
V.   Woodland  (Md.)  336. 

P.  L.  1903,  pp.  473.  477,  SI  43,  56,  relating  to 
the  extent  of  fines  that  a  building  association 
may  impose  on  a  defaulting  stockholder,  held 
applicable  to  a  loan  made  prior  to  its  adoption. 


ones  on  aeiauitmg  stocknoiders  hent  amMgpoua, 
and  will  not  be  enforced.— Egg  Harbor  Build- 
ing ft  Loan  Ass'n  y.  Baake  (N.  J.  Ch.)  864. 

*A  decree  foreclosing  a  mortgage  given  a 
building  association  could  not  include  therein 
fines  afieged  to  be  due  from  the  member  to  the 
association. — Egg  Harbor  Building  &  Loan  Ass'n 
V.  Baake  (N.  J.  Ch.)  864. 

Member  of  building  association  accepting  loan 
on  a  bid  made  for  him  by  another  without  au- 
thority held  estopped  to  deny  authority  of  the 
agent— Equitable  Building  ft  Loan  Ass'n  y. 
Somas  (ta.)  1100. 

Members  of  building  aasociation  paying  pre- 
miums in  excess  of  lawful  interest  on  loans 
made  without  competitive  bidding  could  set  off 
premiums  paid  in  excess  of  the  legal  rate  of  in- 
terest— Klein  ▼.  Pennsylvania  Say.  B>and  ft 
Loan  Ass'n  (Pa.)  1103. 

BUILDING  CONTRACTS. 

See  "ContracU,"  §  2. 

Mitigation  of  damages  for  failure  of  contractor 
to  fulfill  contract  see  "Damages,"  f  1. 

BUILDING  RESTRICTION. 

In  deed,  see  "Deeds,"  i  2. 

BURDEN  OF  PROOF. 

In  criminal  proaecutlona,  aee  "Criminal  Law," 
i  8;  "Homicide,"  (  4. 

BY-LAWS. 

Of  municipal  corporation,  see  "Mnnidpal  Cor^ 
porationji,"  {  1^. 

CALENDARS. 

Computation  of  time,  see  "Time." 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title";  "Beformation  of  Instru- 
ments." 

Cancellation  of  contract  for  sale  of  realty,  see 
"Vendor  and  Purchaser,"  {  8. 

Cancellation  of  insurance  policy,  eee  "Insnr- 
ance,"  t  2%. 

Insanity  as  groimd  for  cancellatioD,  see  "In- 
sane Person,"  f  1. 

Rescission  of  contract  see  "Contracts,"  (  8. 

Rescission  Of  contracts  for  sale  of  realty,  see 
"Vendor  and  Purchaser,"  {  3. 

Setting  aside  fraudulent  conveyanoea^  see 
"Fraudulent  Cionyeyancee,"  {  8. 

i    1.    Blsht  of  aotlom  and  defeases. 

Where  decedent  in  his  lifetime  contracted  to 
convey  the  coal  under  certain  land,  and  his 
administrator  discovers  that  he  has  only  a 
five-sixth  interest,  wbidi  the  vendee  refuses  to 
accept,  the  administrator,  on  finding  that  he 
has  six-sevenths  interest  held  not  required  ts 
tender  conveyance  of  same. — Farber  y.  Blubak- 
er  Coal  Co.  (Pa.)  651. 

§   2.    ProeeedlnKS  and  relief. 

*A  party  seeking  the  cancellation  of  an  instru- 
ment held  required  to  establish  a  clear  case- 
Smith  V.  Humphreys  (Md.)  57. 

In  a  suit  to  set  aside  an  assignment  of  a 
leasehold  interest  on  the  ground  that  the  pnr- 


*Poiat  aaaotated.    Bee  syllabus. 
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chaser  paid  less  than  the  market  value  for  it, 
evidence  held  not  to  establish  that  there  was  any 
market  value  of  the  leasehold  interest  in  excess 
of  what  was  paid  far  it— Sbarbero  ▼.  Miller 
(N.  J.  CJh.)  472. 

Bill  to  rescind  an  instrnment  in  writinc  in  form 
a  deed,  on  the  ground  that  it  was  in  fact  a  will, 
dismissed  for  insufficiency  of  evidence. — ^Fell- 
bush  V.  Fellbush  (Pa.)  28. 

CAPITAL  PUNISHMENT. 

Competency  of  jnror  having  scruples  against 
capital  punishment,  see  "Jury,"  {  2. 

CARNAL  KNOWLEDGL 


See  "Rape." 


CARRIERS. 


Documentary  evidence  in  action  for  failure  to 
furnish  cars,  see  "Evidence,"  i  8. 

Refusal  to  deliver  goods  as  ground  for  injunc- 
tion, see  "Injunction,"  {  1. 

Relevancy  of  evidence  in  action  for  failure  to 
furnish  cars,  see  "Evidence,"  f  3. 

Use  of  streets  in  cities  by  street  car  company 
to  maintain  switch  to  warehouse  of  lezpreBS 
company,  see  "Municipal  Corporation,"  {  6. 

t    1.    Oomtrol  wnd  regnlBtloa  of  eommoii 
earrlers. 

A  street  railway  company  authorized  to  trans- 
act an  express  business  held  authorized  to  limit 
such  business  to  a  single  express  company. — 
Diilaney  v.  United  Rys.  &,  Electric  Go.  (Md.) 
45. 

*Under  Pub.  St.  1901,  c.  160,  St  21-23,  relat- 
ing to  transportation  of  milk  by  a  railroad  cor- 
poration, h^,  that  a  railroad  company  becomes 
a.  common  carrier  of  milk  on  entering  into  a  con- 
tract to  furnish  a  firm  special  cars  for  the  trans- 
portation of  milk.— Baker  v.  Boston  &  M.  B.  Co. 
(N.  H.)  886. 

S    SB.    Carriage  of  soods. 

•A  carrier  holding  goods  at  the  request  of  the 
consignee  held  liable  as  a  warehouseman. — Unit- 
ed Fruit  Co.  V.  New  York  &  Baltimore  Transp. 
Co.  (Md.)  415. 

•The  liability  of  a  carrier  on  the  failure  of 
the  consignee  to  remove  the  goods  held  that  of  a 
warehouseman  only. — United  Fruit  Co.  v.  New 
York  &  Baltimore  Transp.  Co.  (Md.)  415. 

The  reasonable  time  within  which  a  consignee 
must  remove  his  goods  before  the  termination 
of  the  liability  of  the  carrier  as  insurer  deter- 
mined.—United  Fruit  Co.  V.  New  York  ft  Balti- 
more Transp.  Co.  (Md.)  415. 

A  carrier's  liability  as  insurer  continues  after 
the  arrival  of  the  goods  at  their  destination  and 
until  the  consignee  has  had  a  reasonable  time 
after  notice  to  remove  them. — United  Fruit  Co. 
V.  New  York  ft  Baltimore  Transp.  Co.  (Md.) 
415. 

*The  question  whether  a  carrier  negligently 
failed  to  furnish  cars  on  demand  held  for  the 
jury  in  specified  cases  only.— Di  Qiorgio  Import- 
ing ft  Steamship  Co.  v.  Pennsylvania  R.  Co. 
(Md.)  425. 

*A  declaration  In  an  action  against  a  carrier 
for  failure  to  furnish  cars  held  to  state  a  cause 
of  action  in  tort  and  not  in  contract — Di 
Giorgio  Importing  &  Steamship  Go.  v.  Pennsyl- 
vania R.  Co.  (Md.)  425. 

*A  carrier  in  view  of  usage  held  required, 
on  receiving  notice  for  cars,  to  advise  the  sbip- 
por  of  its  inability  to  furnish  cars  to  excuse 
itself  from  liability  for  failure  to  furnish  cars. 


— Di  Giorgio  Importing  &  Steamship  Co.  t. 
Pennsylvania  R.  Co.  (Md.)  425. 

•A  carrier  held  not  liable  for  injury  to  perish- 
able goods  based  on  its  failure  to  furnish  cars. — 
Di  Giorgio  Importing  &  Steamship  0>.  v.  Penn- 
sylvania R.   (Jo.   (Md.)  425. 

*A  railroad  engaged  in  the  transportation  of 
freight  as  a  carrier  is  bound  to  furnish  suitable 
cars  to  its  customers  with  reasonable  diligence 
without  jeopardizing  its  other  business. — Di 
Giorgio  Importing  &  Steamship  Go.  v.  Pennsyl- 
vania R.   Go.   (Md.)   425. 

*A  carrier  held  not  bound  to  determine  when 
vessels  would  arrive  to  enable  it  to  furnish 
cars  for  the  transportation  of  the  cargoes. — Di 
Giorgio  Importing  ft  Steamship  Go.  v.  Pennsyl- 
vania R.  Co.  (m.)  425. 

*A  carrier  is  not  required  to  hold  for  a  whole 
week  a  large  number  of  cars  for  a  single 
shipper  without  knowing  on  what  day  of  tne 
week  or  on  what  hour  of  the  day  a  single  car 
may  be  needed. — ^Di  Giorgio  Importing  &  Steam- 
ship Go.  V.  Pennsylvania  R.  Co.  (Md.)  425. 

Where  large  quantities  of  milk  are  produced 
along  the  line  of  a  common  carrier,  heid,  that 
it  was  Its  duty  to  provide  special  cars  for  its 
transportation.— Baker  v.  Boston  &  M.  R.  Co. 
(N.  H.)  386. 

*The  question  as  to  what  facilities  and  accom- 
modations should  be  furnished  by  a  common  car- 
rier is  one  of  fact— Baker  v.  Boston  ft  M.  R. 
Go.  (N.  H.)  386. 

•Under  Pub.  St  1901,  e.  100,  f  1,  relating  to 
transportation  facilities  to  be  furnished  by  a 
railroad  company,  held,  that  it  was  the  duty  of 
a  common  carrier  of  milk  to  provide  reasonable 
facilities  for  its  reception  and  delivery. — Baker 
V.  Boston  &  M.  R.  Co.  (N.  H.)  386. 

•Knowledge  of  shipper  that  a  carrier's  rates 
are  i>ased  on  the  value  of  the  goods  shipped  will 
not  lessen  the  liability  of  the  carrier,  in  the 
absence  of  the  shipper  s  assent  to  such  restric- 
tion.—Hayes  V.  Adams  Express  Go.  (N.  J.  Brr. 
ft  App.)   1044. 

In  an  action  against  a  carrier  for  loss  of 

goods,  verdict  held  insufficient  as  against  plain- 
tiff; the  question  determined  not  having  been 
submitted  to  the  jury. — Hayes  v.  Adams  Express 
Co.  (N.  J.  Err.  ft  App.)  1044. 

•A  railroad  company  has  no  lien  for  demur- 
rage on  property  transported  over  its  road. — 
Wallace  v.  Baltimore  ft  O.  B.  Co.  (Pa.)  665. 

I   3.    Oarrlase  of  passengers. 

In  an  action  against  a  street  railroad  for  the 
loss  of  a  passenger's  baggage,  a  finding  that  the 
railroad  was  negligent  in  allowing  a  fellow 
passenger  to  take  Uie  baggage  on  leaving  the 
car  heUd  not  warranted. — Speriy  v.  Consolidated 
By.  Co.  (Conn.)  962. 

In  an  action  against  a  street  railroad  for  the 
logs  of  a  passenger's  baggage,  a  finding  that  the 
conductor  in  charge  of  the  car  assumed  the 
custody  of  the  baggage  held  not  warranted. — 
Sperry  v.  Consolidated  Ry.  Go.  ((3onn.)  962. 

•A  carrier  not  taking  full  possession  of  a 
passenger's  baggage  held  responsible  only  for 
failure  to  exercise  reasonable  care  to  protect  the 
same  from  loss  or  injury.— Sperry  y.  Consoli- 
dated Ry.  Go.  (Conn.)  962. 

In  the  absence  of  a  special  agreement  a  street 
railroad  company  does  not  assume  control  of 
such  baggage  as  its  passengers  may  bring  with 
them  into  its  cars.— Sperry  v.  Consolidated  Ry. 
Co.  (Conn.)  962. 

A  street  car  passenger,  to  recover  for  the  loss 
of  her  baggage,  must  show  either  that  the  car- 
rier accepted  the  baggage  under  a  contract  of 
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-A.  uarrier  is  iiaDie  lor  an  uajuauoauie  n^ 
sault  on  a  passenger  committed  by  its  servanta 
or  agents.— Tolchester  Beach  Imp.  Co.  of  Kent 
County  T.  Scbarnagl  (Md.)  916. 

Evidence  in  an  action  by  a  passenger  to  re- 
cover for  assault  by  the  carrier's  agent  con- 
sidered, and  held  sufficient  to  talce  the  case  to 
the  jury  on  the  question  whether  the  offense  was 
committed  by  an  agent  of  the  carrier  wliile  act- 
ing within  the  scope  of  his  employment.— Tol- 
Chester  Beach  Imp.  0>.  of  Kent  County  t. 
Scbarnagl  (Md.)  916. 

*A  shipper's  contract  indemnifying  the  carrier 
against  claims  for  injuries  to  shipper's  employes 
by  reason  of  carrying  such  employes  on  special 
Baker  t.  Boston  &  M.  R,   ~ 


Co. 


oars  held  void. 
(N.  H.)  386. 

'Contract  between  a  shipper  and  an  employe 
indemnifying  the  shipper  against  claims  for  in- 
juries received  while  riding  on  the  cars  held  not 
available  b^  the  carrier  in  an  action  by  the  em- 
ploye for  injuries.- Balcer  t.  Boston  ft  M.  B. 
Co.  (N.  H.)  386. 

•A  common  carrier  cannot  by  contract  relieve 
itself  of  the  duty  to  use  ordinary  care  to  avoid 
injuring  persons  carried  on  its  cars.— Baker  t. 
Boston  ft  M.  R.  Oo.  (N.  H.)  386. 

*It  is  a  carrier's  duty  to  use  due  care  for  the 
safety  of  a  shipper's  employe  while  riding  in  a 
car  si)ecially  provided  for  the  shipper. — Baker  t. 
Boston  ft  M.  R.  Co.  (N.  H.)  386. 

'Where  plaintiff  was  injured  by  a  motorman 
allowing  his  car  to  collide  witn  the  car  in 
which  she  was  a  passenger^  the  negligence  of 
the  motorman  was  the  proximate  cause  of  her 
injury. — Stevens  v.  New  Jersey  ft  H.  R.  Ry. 
Co.  (S.  J.  Sup.)  874. 

•In  an  action  for  injuries  on  a  trolley  line, 
held,  that  the  motorman  on  a  car  was  negligent 
in  allowing  his  car  to  collide  with  the  car  in 
which  plaintiff  was  a  passenger. — Stevens  v. 
New  Jersey  ft  H.  R.  Ry.  Co.  (N.  J.  Sup.)  874. 

*In  an  action  for  injuries  to  a  passenger  on 
a  street  car,  verdict  for  plaintiff  set  aside ;  the 
evidence  showing  that  his  own  negligence  con- 
tributed to  the  injury. — Budner  v.  Public  Serv- 
ice Corp.  of  New  Jersey  (N.  J.  Sup.)  893. 

*In  an  action  for  injuries  to  passenger,  it 
was  for  the  jury  to  say  whether  defendant 
was  negligent. — Budner  v.  Public  Service  Corp. 
of  New  Jersey  (N.  J.  Sup.)  893. 

*It  is  negligence  for  the  conductor  of  a  trolley 
car  which  has  come  to  a  stop  to  take  on  passen- 
gers to  start  it  until  be  has  exercised  due  care 
to  ascertain  whether  all  the  persons  waiting 
have  safely  boarded  the  car.— Speer  v.  West 
Jersey  ft  S.  R.  Co.  (N.  J.  Sup.)  896. 

*In  action  against  street  railway  company 
for  injury  to  passenger,  held  that  there  was  no 
such  variance  between  the  pleading  and  proof 
as  to  defeat  the  action. — Cameron  v.  Citizens' 
Traction  Co.  (Pa.)  534. 

Whether  an  employe  of  a  company  traveling 
on  a  pass  was  a  passenger  held  a  question  for 
the  jury.— Wilkes  v.  Buffalo,  R.  ft  P.  Ry.  Co. 
(Pa.)  787. 

*A  earner  held  not  liable  for  the  death  of  a 
passenger  who  rose  from  her  seat  while  the 
car  was  swaying  violently  and  was  thrown  to 
the  floor  by  the  checking  of  the  motion  of  the 
car.— Cottrell  ?.  Pawtucket  St.  Ry.  Co.  (R.  I.) 


CAUSA  MORTIS. 

See  "Oifta,"  }  2. 

CAUSE  OF  ACTION. 

See  "Action";   "Malidoos  Pro«ecaUoii,»  {  S. 

CAVEATS. 

Xb  wiU,  see  "Wills,"  Sf  1,  4. 

CENSUS. 

State  census  as  basis  for  fixing  numbers  of 
township  commitee  to  be  elected,  see  "Towns," 
«  2. 

CERTIFICATE 

Of  incorporation  of  railroad,  see  "Railroads," 

Of  insocance,  tee  "Insurance,"  i  0. 

Profert  and  oyer  in  suit  on  mntoal  boiefit  cer- 
tificate, see  ''Pleading,"  {  3. 

To  {Mractioe  medicine,  see  "Physiciana  and  Sur- 
geons." 

CERTIORARI. 

Ousts  on  error  to  review  order  on  writ  <tf  certi' 
orari,  see  "Costs,"  |  3. 

EMdence  in  certiorari  as  to  aK>roral  of  statute, 
see  "Statutes,"  (  Q. 

Pendency  of  certiorari  proceedings  as  affecting 
ri^ht  to  mandamus,  see  "Mandamus,"  |  1. 

Review  as  dependent  on  theory  of  cause  in  low- 
er court,  see  "Appeal  and  Error,"  !  7. 

Review  of  proceedings  before  justices  of  the 
peace,  see  "Justices  of  the  Peace,"  I  1^. 

To  review  award  of  munidpcU  contract,  see 
"Municipal  Corporations,"  |  4. 

f    1.    Natnze  wad  tptovandu. 

*The  circuit  court  held  not  such  a  court  tliat 
its  orders  may  be  reviewed  on  certiorari. — Tay- 
lor Provision  Co.  t.  Adams  Express  Co.  (N.  J. 
Err.  ft  App.)  608. 

•Certiorari  is  the  proper  remedy  to  test  the 
validity  of  an  ordinance. — Lewis  T.  Gtj  of  New- 
ark (N.  J.  Sup.)  1039. 

t   2.    Prooeedlncs  aad  detevmlaAtims. 

Under  Sup.  Ct.  Rule  60,  where  a  writ  of  cer- 
tiorari was  drawn  with  the  return  postponed 
tteyond  20  days,  an  order  indorsed  on  the  vrrit 
allowing  it  and  ordering  it  to  l>e  sealed  sanc- 
tioned the  return  day  in  the  writ. — Richardson 
V.  Smith  (N.  J.  Sup.)  162. 

On  certiorari,  the  Supreme  Court  will  not 
review  matters  not  referred  to  in  the  argu- 
ments or  briefs  of  counsel.— Sharp  t.  Sweeney 
(N.  J.  Sup.)  859. 

CHALLENGE. 

To  juror,  see  "Jury,"  {  2. 


See  "Equity." 


CHANCERY. 


CHARACTER. 


Evidence  as  to  character  of  accused.  In  proeeco- 
tion  for  homicide,  see  "Homicide,''  I  4. 


*7olnt  aaaotated.    See  syllAbiUt 
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CHARGL 

By  carrier,  see  "Oarriers,"  {  2. 
'  For  water,  aee  "Waters  and  Water  Coursee," 
8  4. 

To  jury  in  dvil  actions,  see  "Trial,"  |  5. 

To  jury  in  criminal  prosecations,  see  "Crim- 
inal Law."  S  5. 

CHARITIES. 

Bzemption  of  charitable  institutions  from  taxa- 
tion, see  "Taxation,"  {  2. 

Submission  of  controversy  as  to  cbaritabl*  be- 
qnests,  see  "Submission  of  GontroTersy." 

CHARTER. 

Of  municipal  corporation,  see  "Municipal  Cor- 
porations," I  1. 
Of  railroad  comiwny,  see  "Railroads,"  {  4. 

CHATTEL  MORTGAGES. 

Construction  of  statutes  proriding  penalties  for 
making  loans  on  chattel  mortgage  note,  see 
"Statutes,"  I  4. 

Levy  on  property  mortgaged,  see  "Sheriffs  and 
Constables,"  §  1. 

Operation  and  effect  of  usury  laws,  see  "Us- 
ury," i  1. 

f    1.    Requisites  and  validity. 

*A  chattel  mortgage  may  be  made  a  lien  on 
outstanding  book  accounts,  and  on  such  book 
accounts  as  shall  thereafter  become  due  to  the 
mortgagor.— Buvinger  v.  Brening  Union  Print- 
ing Co.  (N.  J.  Ch.)  482. 

I    2.    Constniotlon  and  operation. 

*A  lien  for  rent  held  superior  to  a  lien  of  a 
chattel  mortgage,  under  Rev.  Code  18R2,  amend- 
ed in  1893.  c.  120,  §  41.— State  t.  Frick  (Del. 
Super.)  781. 


CHEAT. 


See  "Fraud." 


CHECKS. 

See  'TBills  and  Notes." 

CHILDREN. 

See  "Bastards";  "Guardian  and  Ward";  "In- 
fants." 

Care  required  aa  to  childern,  see  "Negligence," 
8  4. 

NeKlieence  in  maintaining  places  attractlTe  to 
children,  see  "Negligence,     {  1. 

CHURCHES. 

See  "Religious  Societies." 

CITATION. 

See  "Process." 

CITIES. 

See  "Municipal  CorporattonB.** 

CITIZENS. 

See  "Aliens." 

IQqual  protection  of  laws,  see  "Constitutional 
Law,^  §  5. 

Presumptions  as  to  continuance  of  citizen- 
ship, see  "Evidence,"  {  2. 


Privileges  and  immunities,  see  "Constitutional 
Law/'  i  4. 

*Mere  removal  to  Canada  of  one  who  resided 
in  Massachusetts  before  and  after  the  Dec- 
laration of  Independence  heU  not  to  affect  his 
status  as  a  citizen  of  the  United  States.— State 
V.  Jackson  (Vt)  667. 

*One  residing  in  Massachusetts  before  and 
after  the  Declaration  of  Independence  held  to 
be  deemed  a  citizen  of  the  United  States.— State 
T.   Jackson   (Vt)   667. 

•Act  Cong.  April  14,  1802  (chapter  28,  2 
Stat.  166),  relative  to  citizenship  of  children 
iMm  abroad  of  American  citizens,  held  not  to 
apply  to  the  child  of  a  father  not  bom  till  aft- 
er passage  of  such  act— State  v.  Jackson  (Vt) 
657. 

'Statement  of  citizenship  under  Act  Feb.  10, 
1856,  c.  71,  «  1,  10  Stat  604  [U.  S.  Oomp.  St. 
1001,  p.  1268].  of  one  born  abroad  of  a  father 
who  was  an  American  citizen.— State  v.  Jack- 
son (Vt.)  667. 

*Ad  American  citizen,  though  removing  to 
Canada  while  an  infant  held  to  have  "resided" 
in  the  United  States,  so  as  to  preserve  to  his 
son,  born  abroad,  the  right  of  American  citizen- 
ship under  Act  Feb.  10,  1855,  c  71,  i  1,  10 
Stat  604  [U.  8.  Comp.  St  1901,  p.  1268].— 
State  V.  Jackson  (Yt)  657. 

Evidence    held    to    show    that    persons    born . 
abroad  of  American  fathers  made  the  necessary 
election  to  be  American  citizens. — State  v.  Jack- 
son  (Vt)   657. 

'Declarations  of  an  American  citizen  made 
after  he  removed  to  Canada  held  admissible  to 
show  be  did  not  terminate  his  American  citizen- 
ship.- State  v.  Jackson  (Vt)  657. 

*One  held  to  be  presumed  from  his  residence 
in  the  United  States  to  be  a  citizen  thereof. — 
State  V.  Jackson  (Vt.)  667. 

The  removal  to  Canada  of  an  American  citi- 
zen during  minority  held  not  to  divest  him  of 
such  citizenship. — State  v.  Jackson  (Vt)  657. 

One  held  not  deprived  of  his  American  citizen- 
ship by  any  act  of  his  father  subsequent  to  his 
birth.— State  v.  Jackson  (Vt)  667. 

Evidence  h«ld  insufficient  to  show  that  one 
who  removed  to  Canada  did  anything  to  ter- 
minate his  American  citizenship  befwe  birth  of 
his  son.— State  v.  Jackson  (Vt^  657. 

CIVIL  RIGHTS. 

See  "Constitutional  Law,"  {|  8-5. 

•Pub.  Acts  1908.  p.  91,  e.  180,  requiring  bar- 
bers to  procure  a  license^  held  not  to  constitu^ 
a  barber  shop  a  place  of  accommodation  witli 
reference  to  which  the  proprietor  is  prohibited 
from  discriminating  a^nst  persons  of  color, 
etc.,  by  Pub.  Acts  1906,  p.  SM,  c.  111.— Faulkner 
r.  Solazzi  (Conn.)  947. 

CLAIM  AND  DELIVERY. 

See  "Replevjin." 

CLAIMS. 

Against  estate  of  decedent,  see  "Executors  and 
Administrators,"  {  S. 

CLASS  LEGISLATION. 

See  "Constitutional  Law,"  {  4. 

CLOUD  ON  TITLE. 

See  "Quieting  Titie." 


*  Point  aaaotated.    See  syllabva. 
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COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Bvidence,"  t  9. 

COLLATERAL  INHERITANCE  TAX. 

Bee  "Taxation,"  |  7. 

COLLECTION. 

Of  estate  of  decedent,  see  "Execnton  and  Ad- 
ministrators." i  2. 

COLOR  OF  TiTLL 

To  sustain  adverse  possession,   see   "Adverse 
Possession." 

COMBINATIONS. 

See  "Ck>nq)iracy" ;   "Monopolies,"  i  1. 

COMMERCL 

Carriage  of  goods  and  passengers,  see   "Oai^ 
riers?' 

I   1.     Power  to  reB«l*te  1b  general. 

The  power  of  Congress  over  interstate  com- 
merce IS  paramount,  and  has  been  exercised 
by  Act  Cong.  Feb.  4,  1887.— New  York  Cent  ft 
II'.  K.  K.  Co.  v.  Board  of  Chosen  Freeholders 
of  Hudson  County  (N.  J.  Sup.)  860. 

I  S.    Snbjeota  •t  xegnUMvn. 

Act  May  11,  1905  (Pub.  Laws  1903,  p.  461), 
forbidding  the  abstraction  of  waters  of  any 
fresh  water  lake,  pond,  or  stream  of  this  state 
for  transportation  beyond  the  bounds  of  this 
state,  held  not  in  violation  of  the  interstate 
commerce  clause  of  the  federal  Constitution. — 
McCarter  v.  Hudson  County  Water  Co.  (N. 
J.  Err.  &  App.)  489. 

*The  regulation  of  rates  of  ferriage  of  foot 
passengers  from  New  Jersey  to  New  York  held 
a  regulation  of  interstate  commerce. — New  York 
Cent.  &  H.  R.  R.  Co.  v.  Board  of  Chosen  Free- 
holders of  HudMU  County  (N.  J.  Sup.)  860. 

COMMERCIAL  PAPER. 

See  "Bills  and  NotM." 

COMMISSION. 

Inqoisitioii  of  lonacy,  see   "Insane  Persons," 
t  2. 

COMMISSIONERS. 

County  commissioners,  see  "Counties,"  |  1. 

In  equity,  see  "Equity,"  S  4. 

Of  insolvent  estate  of  decedent,  see  "Executors 

and  Administrators,"  8  6. 
Railroad  commisaionerB,  see  "Railroads,"  {  2. 

COMMISSIONS. 

Of  broker,  see  "Brokers,"  8  1. 
Of  executor  or   administrator,  see   "Executors 
and  Administrators,"  i  7. 


Districts,"  I  1. 
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COMMON  CARRIERS. 

See  "Oarriers." 

COMMON  COUNTS. 

See  "Assnmpsit,  Action  of." 

COMMON  LAW. 

Character  of  state  lakes  and  streams,  lee  "Wa- 
ters and  Water  Courses,"  {  1. 

Doctrine  as  to  ownership  of  land  under  water, 
see  "Navigable  Waters,"  S  2. 

Right  to  divert  water,  see  "Waters  and  Wat«r 
Courses,"  {  1. 

COMMON  SCHOOLS. 

See  "ScfaooU  and  School  Districts,"  1 1. 

COMPENSATION. 

For  property  taken  for  public  ose,  see  "Bmi- 
nent  Domain,"  |  1. 

Of  partiotUar  olatiet  of  officers  or  other  per»on*. 

See  "Bn^ers,"  {  1;  "Executors  and  Admin- 
istrators," 8  7. 

Municipal  officers,  see  "Municipal  Oorpora- 
tions,"   8  2. 

Officers  in  general,  see  "Officers,"  I  2. 

Servant,  see  "Master  and  Servant, '  |  1. 

Trustee  In  bankrapt*^,  see  "Bankruptcy,"  i  1. 

COMPETENCY. 

Of  experts  as  witnesses,  see  "Evidence,"  |  10. 

Of  juror,  see  "Jury,"  8  2. 

Of  witnesses  in  general,  see  "Witnesaes,"  |  1. 

COMPETITION. 

Unfair  comt>etitioik  see  "Trade-Mark*  and 
Trade-Names,"  |  3. 

COMPUINT. 

In  criminal  prosecutions,  see  "Indictment  and 
Information." 

COMPROMISE  AND  SETTLEMENT. 

See  "Release." 

COMPUTATION. 

Of  Interest,  see  "Interest,"  8  2. 
Of  period  of  limitation,  see  "Limitatioa  of  Ac- 
tions," 8  1- 
Of  time,  see  "Time." 

CONCURRENT  JURISDICTION. 

Of  courts,  see  "Courts,"  |  6. 

CONDEMNATION. 

Taking  property  for  public  oae.  see  "Biminent 
Domain." 


*Poiat  aniMtated.    See  mjUahuM, 


CONDITIONAL  SALES. 

See  "Bales,"  i  6. 

CONDITIONS. 

In  contract*  and  conveyance*. 
See  "Deeds,"  {  2;  "Wills,"  fi  6. 
In  insurance  policies,  see  "Insurance,"  {  &. 

Precedent  to  actions  or  other  proceedings. 
See  "Cancellation  of  Instruments,"  S  1;    "Spe- 
cific Performance,"  §  2. 
Action  on  insurance   policy,  see  "Insurance," 

Release  of  mechanic's  lien,  as  condition  pre- 
cedent to  recovery  on  contract,  see  "Mechan- 
ics' Liens,"  t  8. 

CONFESSION. 

Admissibility  in  eTidence,  see  "Criminal  Lav," 
i  3- 

CONFIDENTIAL  RELATIONS. 

Diaclosore  of  commonications,  aee  "Witnessea," 

CONNIVANCE 

Of  husband  in  act  of  wife  relied  on  as  ground 
for  dirorce,  see  "Divorce,"  §§  2,  3. 

CONSENT. 

To  reference,  see  "Reference,"  |  1. 

CONSIDERATION. 

Of  contracts  in  general,  see  "Contracts,"  |  1. 

Of  particular  classes  of  contracts. 
See  "Bills  and  Notes,"  {{  1,  B;   "Release."  (  2. 
Revocation    of    agency,    see    "Principal    and 
Agent,"  I  L 

CONSOLIDATION. 

Of  corporations,  see  "Corporations,"  |  7>   ■ 

CONSPIRACY. 

Bettveen  executors  as  ground  of  equitable  juris- 
diction, see  "Equity,"  {  1. 

Combinations  to  monopolize  trade,  see  "Mo- 
nopolies," {  1. 

Liability  for  conspiracy  to  procure  discharge 
from  employment,  see  "Master  and  Servant," 
i  4. 

S    1.    GItU  UablUty. 

Members  of  a  fraternal  order  held  not  liable 
for  a  conspiracy  in  instituting  and  carrying 
on  a  proceeding  for  expulsion  of  another  mem- 
ber on  the  ground  of  "unbecoming"  and  "im- 
proper" conduct— Moon  v.  Flack  (N.  H.)  829. 

CONSTABLES. 

See  "Sherifls  and  Constables." 

CONSTITUTIONAL  LAW. 

Objections  for  purpose  of  review  of  constitu- 
tional questions,  see  "Appeal  and  Error,"  i  2. 
I'rotection  of  civil  rights,  see  "Civil  Rights.' 


Provisions  relating  to  particular  subjects. 
Bee  "Commerce '■  %  1:   "Jury,"  %  1;   "Religions 

Societies";    "Taxation,"  {  1. 
Inheritance  tax,  see  "Taxation,"  §  7. 
Special  or  local  laws,  see  "Statutes,"  {  1. 
Subjects  and  titles  of  statutes,  see  "Statutes," 

S  2. 

§  1.  Oomatmotlon,  operation,  and  em- 
foreemont  of  eonstltutioiial  pro- 
▼laioma. 

*Though  the  Constitution  is  to  be  considered 
as  if  enacted  at  one  time,  it  may  be  necessary, 
to  ascertain  the  meaning  of  particular  expres- 
sions, to  give  attention  to  the  circumstances  un- 
der which  they  became  a  part  of  the  Constitu- 
tion.—Thompson  V.  Kidder  (N.  H.)  392. 

*The  constitutionality  of  a  statute  is  not 
raised  by  a  mere  objection  that  it  is  unconsti- 
tutional, without  mentioning  any  article  or 
section  of  the  state  or  federal  Constitution  al- 
leged to  have  been  violated.— State  v.  Heffeman 
(R.  I.)  284. 

I  2.  Distrlbntloii  of  KOTenuaamtal  pow- 
ers and  fnmctloiuu 

•Gen.  St  1902,  Jg  4222,  4225,  4226,  4229, 
chan^ng  the  burden  of  proof  as  to  notice  of  de- 
fect in  title  to  negotiable  paper,  in  an  action 
thereon  by  a  transferee  thereof,  where  there  is 
evidence  that  the  party  who  negotiated  it  to 
plaintiff  obtained  it  by  fraud,  helot  not  unconsti- 
tutional as  an  invasion  of  the  field  of  judicial 
power.— Johnson  Count?  Sav.  Bank  v.  Walker 
(Conn.)  132. 

{   3.    Personal,  elvll,  and  political  rlclits. 

*Under  Const  art  1,  par.  1,  giving  all  men 
an  inalienable  ri^bt  to  acquire  property  and 
pursue  and  obtain  safety  and  happiness,  it 
IS  the  right  of  every  man  to  engage  in  such 
occupation  as  he  may  choose,  free  from  hin- 
drance or  obstruction  by  his  fellow  men. — 
Brennan  v.  United  Hatters  of  North  America, 
Local  No.  17  (N.  J.  Err.  &  App.)  165. 

Bill  of  Rights,  i  1,  which  declares  that  all 
men  have  the  right  of  acquiring,  possessing, 
and  protecting  property,  does  not  guaranty  to 
any  man  the  right  of  acquiring  property  in 
anything  that  is  not  the  subject  of  private 
property  by  law;  nor  of  disposing  of  property 
that  has  not  been  duly  acquired  under  the 
law. — McCarter  v.  Hudson  County  Water  Co. 
(N.   J.   E}rr.   &  App.)  489. 

f  4.  PriTlleeeB  or  Immanltles,  aad  elass 
leslalatloii. 

*The  federal  Constitution,  art  4,  {  2,  relat- 
ing to  privileges  and  immunities  of  citizens  in 
the  several  states,  held  not  to  guaranty  to 
citizens  of  the  state  of  New  York,  while  resi- 
dent here,  all  the  privileges  that  they  would  en- 
joy if  resident  in  New  Jersey.— McCarter  v. 
Hudson  County  Water  Co.  (N.  J.  Err.  &  App.) 
489. 

{   5.    Eqnal   proteotlom   of  lairs. 

P.  L.  1905,  p.  189,  c  91,  being  a  supplement 
to  the  revision  of  the  act  for  taxation  of  rail- 
roads, held  not  unconstitutional  in  its  pro- 
visions for  taxation.— Central  R.  Co.  of  New 
Jersey  v.  State  Board  of  Assessors  (N.  J.  Sup.) 
244. 

I   6.    I>ne  process  of  law. 

Gen.  St  1903.  S  4868,  as  amended  by  Laws 
1903.  p.  49.  c.  72,  and  section  4869,  held  not 
invalid  as  authorizing  a  deprivation  of  property 
without  due  process  of  law. — Young  v.  Lemieuz 
(Conn.)  436,  600. 

•Laws  1006,  p.  839,  c.  218,  prohibiting  the 
issuance  of  a  liquor  license  in  certain  territory 
in  a  specified  county,  held,  as  to  one  previously 
engaged  in  the  liquor  business,  not  unconstitu- 


>  Point  annotated.    See  sjllabiia. 


buridinui/iivc  inudid. 

S«e  "TrostB,"  |  1. 

CONTEMPT. 

Failure  to  obey  proceM  of  receirer  of  insolvent 
corporation  as  contempt,  see  "Corporations," 
§6. 

I    1.    Power  to  ponish  asd  pro««edl»BS 
therefor. 

A  proceeding  to  punish  for  contempt  held 
within  the  jurisdiction  of  the  court.— Seastream 
T.  New  Jersey  Exhibition  Co.  (N.  J.  Err.  ft 
App.)  982. 

One  charged  with  contempt  of  court  held  not 
entitled  to  urge  that  the  court  subjected  him 
to  examination  and  cross-examination  without 
authority. — Seastream  v.  New  Jersey  Exhibition 
Co.  (N.  J.  Err.  ft  App.)  982. 

A  Vice  Chancellor  held  to  possess  authority 
as  a  master  of  the  Court  of  Chancery  to  take 
testimony  in  proceedings  for  contempt  and  sub- 
mit the  same  to  the  Chancellor  for  adjudication. 
—Seastream  t.  New  Jersey  Exhibition  Co.  (N. 
J.  Err.  ft  App.)  982. 

•A  decree  of  the  Court  of  Chancery  adjudg- 
ing one  gailty  of  contempt  held  not  reviewable 
except  for  want  of  jurisdiction  of  the  court — 
Seastream  v.  New  Jersey  Exhibition  Co.  (N. 
J.  Err.  ft  App.)  982. 

CONTEST. 

Of  election,  see  "Elections,"  {  3. 

CONTINGENT  REMAINDERS. 

Creation,  see  "Wills,"  i  6. 

CONTINUANCE. 

In  criminal  prosecutions,  see  "Criminal  Law,' 
i  4. 

The  court  having  granted  an  involuntary  non- 
suit in  favor  of  a  street  railway  company,  in  an 
action  under  Gen.  St.  1902,  {  3838,  against 
the  latter  and  a  city  for  injuries  from  a  defect 
in  a  highway,  it  was  within  the  court's  discre- 
tion to  grant  a  continuance  to  the  city  for  sur- 
prise.—Grotty  V,  City  of  Danbury  (Conn.)  147. 

In  an  action  on  a  liquor  bond  given  nnder 
Laws  1903.  p.  82,  c.  95,  f  8,  cl.  9,  and  section 
14.  Laws  1903,  pp.  86,  88,  held  that  an  affidavit 
filed  by  the  pnncipal  in  the  bond  in  support 
of  his  motion  for  continuance  under  rule  29 
of  the  superior  court  presented  no  grounds  of 
defense  to  the  action.— State  v.  Cote  (N.  H.) 
603. 

CONTRACTS. 

Agreements    within    statute    of    frauds,    see 

"Frauds,  Statute  of." 
Best  and  secondary  evidence  as  to  contents  of 

contract  of  sale,  see  "Evidence,"  §  4. 
Cancellation,  see  "Cancellation  of  Instruments." 
Evidence  of  damages  in  action  for  breach,  see 

"Damages,"  {  3. 
Interference    with    contractual    relations,    see 

"Torts." 
Mitigation  of  damages,  for  failure  of  contractor 

to  fulfill  contract,  see  "Damages,"  {  1. 
Novation,  see  "Novation." 
Operation  and  effect    of    customs    or    usages, 

see  "Customs  and  Usages." 


Parol  or  extrinsic  evidence,  see  "Bvidenoe," 
i  9. 

Reformation,  see  "Reformation  of  Instm- 
ments." 

Specific  performance,  see  "Specific  Perform- 
ance." 

Subrogation  to  rights  or  remediea  of  creditors, 
see  ^'Subrogation." 

Contraett  of  particular  datte*  of  persons. 

See  "Owporations,"  |  5;  "Counties,"  $  2;  "Hus- 
band and  Wife,''  |  2;  "Master  and  Servant': 
"Municipal  Corporations,"  |{  3,  4;  "Towns," 
f  3;   "Warehousemen." 

Trustee  in  bankruptcy,  see  "Bankruptcy,"  S  1< 

Vontraot*  rtdating  to  particular  tubjeet*. 
See  "Interest";    "Mines   and  Minerals,"    fi    1; 

"Waters  and  Water  Courses,"  g  2. 
Making  bequest  or  devise,  see  "Wills,"  |  2. 
Monopolizing  labor  market,  see  "Monopolies," 

Particular  doMe*  of  expreu  contract*. 
See  "Bailment";    "BUls  and  Notes";    "Cove- 
nants";   "Indemnity";    "Insurance":    "Part- 
nership^*;  "Principal  and  Agent";    ''Salea." 
Employment,  see  "Master  and  Servant." 
Leasee,  see  "Landlord  and  Tenant." 
Mutual  benefit  insurance,  see  "Insurance,"  S  9. 
Sales  of  realty,  see  "Vendor  and  Purchaser." 
Separation    agreements,    see    "Husband     and 

Wife,"  S  4. 
Suretyship,  see  "Principal  and  Surety." 

Particular  daiaet  of  implied  contract*. 
See  "Assumpsit,   Action  of";    "Contribution": 
"Work  and  Labor." 

Particular  mode*  of  diteharging  aontraot*. 
See  "Release." 

I    1.    Beqnlaltes  and  valldltT. 

The  failure  of  plaintiff  to  establish  a  contract 
sued  on  necessitates  a  verdict  against  them,  al- 
though defendant  also  fails  to  establish  the  con- 
tract set  up  by  him.— Hess,  Bases  ft  Go.  t. 
ShurUeft  (N.  H.)  377. 

'Evidence  considered,  and  correspondence  held 
to  establish  a  contract  of  sale  which  could  be 
enforced  by  the  buyer.— Empire  Rubber  Mfg.  Co. 
V.  Morris  (N.  J.  Err.  ft  App.)  460. 

•Where  a  written  correspondence  between  two 
parties  manifests  Intent  to  a  definite  agrrement, 
the  writings  should  be  so  construed,  if  possible, 
as  to  effectuate  the  general  purpose. — Empire 
Rubber  Mfg.  Co.  v.  Morris  (N.  J.  Err.  &  App.) 
4u(/. 

*An  employ^  held  estopped  from  setting  np 
the  defense  that  he  signed  a  contract  of  em- 
ployment without  knowledge  of  its  contents. — 
Taylor  Iron  ft  Steel  Co.  t.  Nichols  (N.  J.  Oh.) 
605. 

Evidence  hdd  to  show  that  when  defendant 
signed  it  he  fully  understood  the  nature  and 
effect  of  an  agreement  to  sell  complainant's 
beer  exclusively  for  five  years.- Christian  J>i- 
genspan  v.  Nizolek  (N.  J.  Oh.)  703. 

•Defendant's  agreement  to  sell  complainant's 
beer  exclusively  for  five  years  held  supported 
by  a  sufficient  consideration. — Christian  Kei- 
genspan  v.  Nizolek  (N.  J.  Ch.)  703. 

•Complainant  held  not  deprived  of  the  right 
to  enforce  defendant's  agreement  to  sell  its 
beer  exclusively  for  five  years. — Christian  Fei- 
genspan  v.  Nizolek  (N.  J.  ChJ  703. 


*PolAt  amwtated.    See  ajUabiu. 
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A  promise  to  pay  after  six  montha  a  certain 
nount  for  oil  stock  held  good  as  a  continuing 
ffpT,  tliouEh  not  supported  oy  any  consideration. 
-Ellis'  Adm'r  v.  Durkee  (Vt;)  M. 

An   agreement  for  aerrices  held  founded  on 
Talid   consideration. — Pond  r.  Pond's  Elstate 
Vt.)   97. 

2.    OoBatraetioB  aad  oparstlon. 

*In  the  construction  of  contracts,  the  intent 
t  the  parties,  as  gathered  from  all  parts  of  the 
^reement  and  interpreted  with  reference  to  the 
ituation  of  the  parties,  must  prevail. — Bell  t. 
ordan  (Me.)  758. 

A  building  contract  construed,  and  held  to 
utborise  the  owner  to  complete  the  building 
n  the  contractor  abandoning  the  work,  and  to 
ecover  from  him  and  his  surety  the  difference 
etween  the  reasonable  cost  of  completing  the 
.rork  and  the  balance  of  the  unpaid  contract 
rice.— Henry  Smith  &  Sons  v.  Jewell  (Md.)  6. 

*Tbe  rule  that  a  written  instrument  is  to  be 
aken  most  strongly  against  the  writer  is  never 
a  be  relied  on  except  where  other  rules  of 
onstruction  fail.— Empire  Rubber  Mfg.  Co.  t. 
lorris  (N.  J.  Err.  &  App.)  460. 

A  contract  between  a  corporation  and  an  in- 
entor  oonstmed,  and  held,  that  the  latter  was 
eqnired  to  submit  to  the  former  not  merely 
he  product  of  an  invention,  but  details  as  to 
ts  manufacture.— Driver-Harris  Wire  Co.  ▼. 
>river  (N.  J.  Err.  &  App.)  981. 

Though  an  agreement  that  defendant  should 
ell    complainant's    beer    exclusively    for    five 


ears  did  not  specifically  bind  complainant  to 
umish  it  at  anr  time,  where  complainant  ten- 
lered  itself  ready  to  furnish  it  to  him  on  the 


isnal  terms,  defendant  was  restrained  from 
turchasing  of  other  brewers  so  long  as  the  com- 
>]ainant  snail  continue  to  furnish  beer  to  him 
t  reasonable  rates  and  of  good  ouality.— Gltris- 
ian  Felgenspan  v.  Nizolek  (N.  J.  Oh.)  708. 

3.  ReselsaioB  ami  abaadoBineat. 

•The  parties  to  a  written  contract  may  re- 
cind  the  game  by  mutual  consent,  and  thereby 
pnder  it  without  force.— Davenport  v.  CroweU 

Vt.)  567. 

*An  agreement  by  the  parties  to  a  written 
ontract  to  rescind  the  same  may  be  shown  by 
uch  circumstances  or  by  such  course  of  con- 
luct  as  clearly  indicates  the  intention  of  the 
tarties  that  it  should  so  operate.— Davenport 
'.  CroweU  (Vt.)  657. 

On  an  issue  as  to  whether  a  written  contract 
lad  been  rescinded  by  mutual  consent  of  the 
larties,  evidence  considered,  and  held  sufflcient 

0  show  such  to  hare  been  the  case.— Davenport 
'.  CroweU  (Vt)  567. 

4.  Performaaoe  or  IiimmIi. 

*The  provision  in  a  contract  giving  the  party 
ontractlng  power  to  complete  the  work  in  the 
vent  of  the  failure  of  the  other  party  is  not 
ompulsory.— Ramsey  v.  Perth  Amboy  Ship- 
•nilding  i  Engineering  Co.  (N.  J.  Ch.)  461. 

Person,  makine  offer  to  pay  for  certain  oil 
tock  who  denied  snch  offer  when  informed  of 
ts  acceptance,  and  who  refused  to  take  the 
tock,  held  not  entitled  to  a  formal  tender.— 
SIlis'  Adm'r  t.  Durkee  (Vt.)  94. 

*Under  the  facts  plaintiff  in  an  action  on 

1  contract  h^d  entitled  to  a  quantum  meruit 
ecovery,  less  any  amount  which  defendant  may 
lave  been  damaged  by  plaintiffs  breach. — Viles 
'.  Barre  &  M.  Traction  &  Power  Co.  (Vt)  104. 


'   8.    Aetloas  tor  1ivea«k. 

In  action  by  a  contractor  for  damages  from 
nncealed  test  well  on  the  site  of  receiving 
veil  to  be  dug  by  contractor,  held  error  not  to 
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leave  to  the  jury  the  question  whether  the  city 
could  have  reasonably  apprehended  that  the 
presence  of  the  old  weU  would  render  the  per- 
formance of  the  contract  imposBlble.— Murtland 
V.  Atlantic  City  (N.  J.  Err.  &  App.)  1049. 

•Plaintiff  need  only  aver  that  ha  was  ready 
and  wiUing  to  perform  when  the  acts  to  be 
done  by  the  parties  are  mutual.— Douglas  t. 
Hustead  (Pa.)  670. 

An  affidavit  of  defense  In  an  action  on  a  con- 
tract held  sufficient. — Punxsntawney  Iron  Co.  v. 
Ft  Pitt  Malleable  &  Grey  Iron  Co.  (Pa.)  911. 

*In  action  upon  an  offer  contained  in  letter, 
the  letter  held  admissible  where  it  tended  to 
sustain  some  of  the  material  allegations.— Ellis' 
Adm'r  v.  Durkee  (Vt)  94. 

In  action  upon  an  offer  to  pay  for  certain 
oil  stock  after  six  months,  letter  written  by 
person  making  offer  held-  admissible  as  tend- 
ing to  explabi  delay  in  acceptance.— Ellis'  Adm'r 
V.  Durkee  (Vt)  94. 

*In  an  action  for  a  quantum  meruit  recove^ 
after  breach  of  a  special  contract  by  plaintiff, 
certain  evidence  held  properly  admitted  as  tend- 
ing to  show  that  plaintiff's  failure  was  not  due 
to  an  absence  of  good  faith.— Viles  t.  Barre 
Sc  M.  Traction  &  Power  Co.  (Vt)  104. 

CONTRIBUTION. 

*One  of  tliree  persons  i>aying  the  purchase 
price  on  a  sale  of  real  estate  neld  entitled  to 
call  on  the  other  two  to  contribute  their  pro- 
portionate share. — Ocean  City  Ass'n  v.  Cress- 
well  (N.  J.  Err.  &  App.)  464. 

CONTRIBUTORY  NEGLIGENCE. 

See  "NegUgenc^"  |  8. 

Of  passenger,  see  "CSarriers,"  |  8. 

Of  person  uijured  by  defective  bridge,  see 
"Bridges,**  |  2. 

Of  nerson  injured  by  operation  of  railroad,  see 
"Railroads,''  S  5. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  RaUroads,"  i  2. 

Of  servant,  aee  "Master  and  Servant,"  I  2. 

Of  traveler  in  highway,  see  "Highways,"  |  2. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Conversion." 

CONVEYANCES. 


Contracts  to  convey,  see  "Vendor  and  Purchas- 
er," {  4. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 

Oonveyaneee  by  or  to  particular  claieet  of 
persons. 
See  "Husband  and  Wife,"  (  2. 

Oonveyancet  of  particular  epeoiet  of,  or  eetatet 
or  interettt  in,  property.  . 

See  "Basements,"  i  1;  "Mines  and  Minerals," 
§1. 

Mortgaged  property,  see  "Mortgages,"  |  3. 

Separate  property  of  married  women,  see  "Hus- 
band and  Wife." 

Water  rights,  see  "Waters  and  Water  Cours- 
es," i  1 

Particular  claiiet  of  conveyance*. 
See   "Chattel    Mortgages";    "Deeds";    "Mort- 
gages." 

'Point  Muiotated.    Se«  sjllabaa. 
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deuce,"  I  9. 

Dividends  on  corporate  stoclc  as  property  of  life 
tenant,  see  "Life  Estates." 

Estoppel  of  stodtholder  to  maintain  action 
against  director  of  corporation,  see  "Estop- 
pel," §  1. 

Francliises  of,  see  "Franchises." 

Injunctions  aiEecting,  see  "Injunction,"  i  2. 

Jurisdiction  of  equity  to  enforce  stockholder's 
liability,  see  "Equity,"  {  1. 

Liability  of  executors  for  depreciation  in  cor- 
porate stocks  of  estate,  see  "Executors  and 
Administrators,"  {  2. 

Mandamus,  see  "Mandamus,"  |  1%. 

Quo  warranto,  see  "Quo  Warranto." 

Rights  of  life  tenants  as  to  dividends,  see  "Life 
Estates." 

Taxation  of  corporations  and  corporate  prop- 
erty, see  "Taxation,"  tl  2,  3. 

ParHeular  cla»»e*  of  corporationt. 
See   "Beneficial   Associations";    "Building  and 
Loan  Associations";    "Insurance";    "Munici- 

§el1   Corporations";    "Railroads";    "Religious 
ocjeties";    "Street  Railroads";    "Telegraphs 
and  Telephones." 
Water   companies,    see    "Waters   and    Water 
Courses,"  {  4. 

;    1.    Xaoorporktloa  aad  orsanliatlom. 

*Where  the  promoter  of  a  corporation  took 
a  lease  in  his  own  name  for  the  benefit  of  the 
co^[>oration,  and,  after  its  organization,  he 
ratified  his  act,  the  lease  became  the  property 
of  the  corporation.— Central  Trust  Co.  of  Pitts- 
burg V.  Lappe  (Pa.)  1111. 

§  1^.  Corporate  oxistoiioe  and  fMaoUse. 

♦Legislative  grants  of  franchises,  whether 
granted  by  special  charters  or  under  general 
laws,  held  to  confer  privileges  which  are  ex- 
clusive in  their  nature  -as  against  all  persons 
upon  whom  similar  rights  have  not  been  con- 
ferred.—Millville  Gas  Light  Co.  v.  Vineland 
Light  &  Power  Co.  (N.  J.  Ch.)  504. 

S   2>  Oapltal,   stock,  aad   dividends. 

The  general  corporation  act  (P.  L.  1896,  p. 
286),  providing  that  no  cori>oration  shall  make 
dividends  except  from  the  surplus  or  net  profits, 
is  to  be  read  in  connection  with  sections  27  and 
29,  respecting  a  decrease  of  capital  stock,  and 
deals  with  the  payment  of  a  dividend  out  of 
the  capital  as  amounting  to  a  reduction  of  capi- 
tal stock.- Siegman  v.  Electric  Vehicle  Co.  (N. 
J.  Err.  &  AppJ  910. 

The  directors  of  a  corporation  cannot,  by  an 
erroneous  determination  as  to  whether  net  earn- 
ings or  surplus  exist,  confer  upon  themselves  or 
upon  the  corporation  power  to  make  dividends 
out  of  capital. — Siegman  v.  Electric  Vehicle  Co. 
(N.  J.  Err.  &  App.)  910. 

The  approval  of  a  majority  of  the  stockholders 
does  not  validate  the  declaration  of  dividends 
out  of  the  capital.— Siegman  v.  Electric  Vehicle 
Co.  (N.  J.  Err.  &  App.)  910. 

Neither  the  directors  nor  a  majority  of  the 
stockholders  can  waive  the  right  of  the  company 
under  the  general  corporation  act  (P.  L.  1896,  p. 
286,  S  30),  to  recover  from  the  directors  the 
amount  of  the  dividends  paid  out  of  capital. — 
Siegman  v.  Electric  Vehicle  Co.  (N.  J.  Err.  & 
App.)  910 

•An  agreement  to  exchange  property  for  fully 
paid  capital  stock  of  a  company  cannot  be  en- 
forced where  the  property  is  not  of  the  value 
of  the  nominal  par  of  the  stock,  and  there  has 
been  no  adjudication  by  the  directors  that  it 


Istrator  of  his  father's  estate,  his  duty  was 
either  to  have  the  stock  transferred  or  give 
notice  that  notices  to  him  as  a  stockholder 
should  be  sent  to  a  specified  address. — I>ana 
T,  American  Tobacco  Ca  (N.  J.  Ch.)  730. 

I  4.    OlBoora  aad  acesta. 

•In  proceedings,  under  Gen,  Corp.  Act  {P. 
L.  1896,  p.  291)  S  42,  to  invesOgate  an  election 
of  directors,  notice  of  meeting  of  stockholders 
held  not  sufficient  to  apprise  the  stockholders 
that  the  special  meeting  would  go  into  an  elec- 
tion of  directors.- Dunster  v.  Bernards  Land  & 
Sand  Co.  (N.  J.  Sup.)  123. 

•An  election  of  directon  not  held  at  tiie 
annual  meeting  of  stockholders,  nor  at  a  Bpecial 
meeting  called  with  notice  to  the  stockholders, 
nor  with  their  unanimous  consent,  is  void. — 
Dunster  ▼.  Bernards  Land  &  Sand  Co.  (N.  J. 
Sup.)   123. 

Where  a  cori>oration  keeps  no  books  or  trans- 
fer of  its  stock  other  than  the  certificate  of 
Btockbook,  and  such  book  is  in  fact  used  as 
its  transfer  book  in  recording  the  evidence  and 
the  transfer  of  shares  from  one  sto<^holder  to 
another,  if  snch  certificate  book  thus  used  is 
present  at  the  place  and  time  of  electing  direct- 
ors, together  with  all  other  books  and  stockhold- 
ers' lists  required  by  Act  April  21,  1896.  {  33 
(P.  L.  p.  288),  concerning  corporations,  the  di- 
rectors then  in  office  are  not  ineligible  to  re- 
election as  directors  at  such  election. — In  re 
Election  of  Directors  of  United  States  Cast 
Iron  Pipe  ft  Foundry  Co.  (M.  J.  Sup.)  849. 

In  an  action  by  a  stockholder  against  a  di- 
rector for  loss  sustained  by  the  corporation 
through  exchanging  notes  of  the  corporation 
with  another  corporation,  evidence  considered, 
and  held  sufficient  to  warrant  a  finding  that 
complainant  had  full  knowledge  of  the  practice 
of  so  exchanging  notes,  and  tnat  he  acquiesced 
therein. — Davenport  v.  Crowell  (Vt)  557. 

g  5.     Corporate  powers  aad  Ilabllittea. 

In  an  action  against  a  corporation  for  treat- 
ment furnished  to  its  injured  employes  by  a 
hospital,  certain  evidence  held  admissible  as  a 
link  in  the  chain  of  circumstances  to  establish 
liability  on  the  part  of  the  corporation. — Gen- 
eral Hospital  Soc.  v.  New  Haven  Rendering 
Co.  (Conn.)  1065. 

A  corporation  held  liable  for  treatment  ren- 
dered to  its  injured  employes  by  a  hospital.— 
General  HospitU  Soc.  v.  New  Haven  Render- 
ing Co.  (Conn.)  1065. 

The  general  authority  of  the  president  of  a 
business  corporation  warrants  him  in  collect- 
ing outstanding  accounts  and  in  soiling  them 
for  their  face  value. — Cogan  v.  Conover  Mfg. 
Co.  (N.  J.  Err.  ft  App.)  484. 

The  chancery  act  (Act  April  3,  1902 ;  P.  L.  p. 
511,  art.  2,  §  5),  providing  for  service  of  ^wiess, 
does  not  mention  corporations  by  name,  but.  as 
the  name  "person"  includes  corporations,  this 
section  warrants  such  service  on  a  corporation 
defendant  as  is  equivalent  to  personal  service 
on  an  individual.— Martin  v.  Atlas  Estate  Co. 
(N.  J,  Err.  &  App.)  881. 

Service  of  process  on  any  officer  or  agent  of  a 
corporation  organised  under  the  corjioration  act 
(Act  April  21,  1896 ;  P.  L.  p.  277),  whose  duty  it 
is  to  communicate  the  fact  of  such  service  to  the 
governing  body  of  the  corporation,  is  tanta- 
mount to  personal  service  on  a  natural  person. — 
Martin  v.  Atlas  Estate  Ck).  (N.  J.  Srr.  ft  App.) 
881. 


•Point  annotated.    See  syllabaa. 


Act  April  20,  1898  (P.  L.  p.  410,  $  43a),  re- 
quiriDg  the  public  record  of  aD  agent  on  whom 
process  against  corporations  may  be  served, 
creates  an  additional  agent  of  the  corporation 
on  whom  process  may  be  served. — Martin  v. 
Atlas  Estate  Co.  (N.  J.  Brr.  &  App.)  881. 

Under  the  act  concerning  corporations  (Revisal 
1886,  Act  April  21,  1896:  P.  L.  p.  277)  service 
of  a  subpoena  ad  respondendum  on  a  domestic 
corporation  by  delivering  tlie  same  at  the  regis- 
tered office  of  the  company  in  the  state,  to  a 
vice  president,  also  a  director,  is  service  on  the 
corporation.— Martin  ▼.  Atlas  E^state  Co.  (N.  J. 
Err.  &  App.)  881. 

The  rule  that  courts  will  not  interfere  with 
the  internal  management  of  corporations  has  no 
application  to  transactions  that  are  ultra  vires 
or  prohibited  by  law. — Siegman  v.  SUectric 
Vehicle  Co.  (N.  J.  Err.  &  App.)  910. 

♦TJnder  Corporation  Act  1896,  a  corporation 
could  not  acquire  its  own  stock  for  the  purpose 
of  creating  so-called  treasury  stock  and  selling 
it  to  procure  capital ;  the  purpose  not  being  "a 
legitimate  corporate  purpose." — ^Knickerbocker 
Importation  Co.  v.  State  Board  of  Assessors  (N. 
J.  Err.  &  App.)  913. 

♦Grants  of  franchises  by  the  public  to  a  private 
corporation  held  to  be  construed  to  operate 
against  the  corporation,  and  in  favor  of  the 
public— Millville  Gas  Light  Co.  v.  Vineland 
Light  &  Power  Co.  (N.  J.  Ch.)  504. 

*The  right  of  a  corporation  to  take  title  to  an 
interest  in  real  estate  cannot  be  denied  by  the 
grantor,  but  can  only  be  contested  by  the  public 
authorities. — Northeastern  Telephone  &  Telo- 
graph  Go.  v.  Hepburn  (N.  J.  Ch.)  747. 

*A  comjiany  organized  under  the  general  cor- 
poration act  of  April  12,  1896  (P.  L.  p.  277), 
cannot  lay  sewers  in  the  public  streets.— Fogg 
V.  Ocean  City  (N.  J.  Sup.)  885. 

A  corporation  held  not  liable  for  malicious 
prosecution  by  its  superintendent  without  its  au- 
thority or  without  subsequent  ratification. — 
Canon  t.  Sharon  &  W.  St.  Ry.  Co.  (Pa.)  795. 

*In  an  action  by  a  phjrsician  against  a  rail- 
road company  for  services  rendered  to  an  in- 
jured employs,  whether  defendant  ratified  the 
unauthorized  act  of  its  station  agent  in  employ- 
ing plaintiff  held  for  the  jury. — Hall  v.  New 
York,  N.  H.  &  H.  R.  Co.  (R.  1.)  278. 

♦Accommodation  paper  issued  by  a  corpora- 
tion without  authority  could  not  be  held  valij 
because  issued  with  the  approval  of  the  hold- 
ers of  a  majority  of  the  stock.— Oook  v.  Ameri- 
can Tubing  &  Webbing  Co.  (R.  I.)  641. 

Authority  to  the  general  manager  of  a  cor- 
poration to,draw  checks  on  any  banks  in  which 
the  company  might  have  deposits  authorized 
such  manager  to  open  accounts  in  more  than 
one  bank. — Cook  v.  American  Tabing  &  Web- 
bing Co.  (R.  I.)  641. 

♦The  lender  of  money  to  a  corporation  on  an 
assignment  of  certain  merchandise  sales  ac- 
counts held  entitled  to  enforce  his  claim  against 
the  corporation's  assets,  though  the  entire 
scheme  of  the  loan  was  fraudulently  concocted 
for  the  accommodation  of  the  corporation's 
principal  stockholder. — Cook  r.  American  Tub- 
ing &  Webbing  Co.  (R.  I.)  641. 

The  omission  of  a  corporate  seal  from  a 
document  not  requiring  a  seal  to  make  it  valid 
held  insufficient  to  charge  the  other  contract- 
ing party  with  notice  that  the  contract  was 
not  the  act  of  the  corporation. — Cook  v.  Ameri- 
can Tnbing  &  Webbing  Co.  (R.  I.)  641. 

♦A  corporation  organized  to  manufacture 
tubing  and  webbing  had  no  power  to  issue  ac- 
commodation paper  for  the  benefit  of  another. 


—Cook  V.  American  Tubing  &  Webbing  Co.  (B. 
I.)  641. 

i  6.    InsoWencr  aMd.  xeoelvers. 

A  nunc  pro  tunc  order  authorizing  a  private 
sale  of  real  estate  by  the  receivers  of  a  corpora- 
tion as  of  the  date  the  sale  was  made,  and  con- 
firming the  sale,  notwithstanding  objection,  held 
error.— Mason  v.  Hubner  (Md.)  367. 

♦Receivers  of  an  insolvent  corporation  held 
without  authority  to  make  a  private  sale  of  the 
corporation's  real  estate.  —  Mason  v.  Hubner 
(Md.)  367. 

Tlie  general  manager  of  a  corporation,  who  is 
also  a  stockholder  and  director,  is  entitled 
to  preferment  under  P.  L.  1896,  p.  303,  I  83, 
for  two  months'  wages  next  preceding  the  in- 
stitution of  proceedings  in  insolvency.- Buvinger 
T.  Evening  Union  Printing  Co.  (N.  J.  Ch.)  482. 

Under  the  facts  held,  that  there  was  no  juris- 
diction to  make  an  order  adjudging  one  guilty 
of  a  contempt  for  failing  to  obey  the  process 
of  a  receiver  issued  under  P.  L.  1896,  p.  300.— 
Fidelity  &  Casualty  Co.  v.  MacAfee  Co.  (N. 
J.  Ch.J  879. 

In  a  suit  by  a  minority  stockholder  to  have 
his  corporation  declared  insolvent,  etc.,  he  was 
not  entitled,  on  final  hearing,  to  obtain  injunc- 
tive relief  with  reference  to  separate  griev- 
ances against  a  part  of  the  defendants  only 
concerning  which  the  others  were  not  connected. 
— Pierce  v.  Old  Dominion  Copper  Mining  A 
Smelting  Co.  (N.  J.  Ch.)  1005. 

In  a  salt  to  dissolve  a  corporation  for  in- 
solvency, complainant  held  not  entitled  to  set 
np  by  amendment  to  the  bill  a  grievance  against 
a  portion  of  the  defendants  which  arose  after 
the  filing  of  the  bill.— Pierce  v.  Old  Dominion 
Copper  Mining  &  Smelting  Co.  (N.  J.  Ch.)  1005. 

Bill  for  an  accounting  of  money  realized  from 
possession  and  sale  of  chattels  of  Insolvent  cor- 
poration, taken  possession  of  under  chattel  mort- 
gage, held  to  sufficientlv  show  that  there  was 
money  due  by  the  insolvent  cori>oration  to  per- 
sons other  than  defendant,  and  that  there 
were  not  sufficient  moneys  in  the  hands  of  the 
receiver  to  pay  the  debts.— Pryor  v.  Gray  (N.  J. 
Err.  &  App.)  1016. 

{   7.    OonsoUdmtloii. 

A  statement  and  plan  for  consolidation  Md 
not  to  affect  a  certificate  of  consolidation  filed 
as  required  by  Code  Pub.  Gen.  Laws,  art  81, 
!  154,  in  the  determination  of  the  basis  of 
the  bonus  tax  on  the  capitalization  required 
by  section  98. — State  v.  Consolidated  Gas,  Elec- 
tric Light  &  Power  Co.   (Md.)   40. 

Code  Pub.  Gen.  Laws,  art  SI.  §S  98,  154. 
providing  for  a  bonus  tax  on  capital  stock, 
held  to  require  such  tax  to  be  based  on  the 
definite  amount  stated  in  certificate  of  in- 
corporation, and  not  on  such  amount  as  re- 
duced by  a  cancellation  authorized  thereby. — 
State  V.  Consolidated  Gas,  Electric  Light  & 
Power  Co.    (Md.)   40. 

An  allotment  of  bonds  in  a  consolidated  cor- 
poration in  exchange  for  preferred  stock  of 
the  constituent  companies  held  a  fair  equiva- 
lent for  such  stock. — Beling  v.  American  Tobac- 
co Co.  (N,  J.  Ch.)  726. 

A  stockholder  in  a  corporation  which  had 
been  consolidated  with  another  corporation  held 
not  entitled  to  a  decree  vacating  the  consoli- 
dation and  requiring  the  officers  of  his  corpora- 
tion to  resume  {jossession  of  its  assets  and  the 
coqtinnation  of  its  business. — Beling  v.  Ameri- 
can Tobacco  Co.  (N.  J.  Ch.)  725. 

*A  stockholder  in  a  corporation  held  barred 
by  laches  from  maintaining  a  suit  to  arrest 
the  completion   of  a  merger  of  hia  corpora- 


♦Poiat  MUioteted.    See  syUabiu. 


ness  within  the  state  within  Acts  1905,  p.  155, 
c.  29,  i  526,  relating  to  the  service  of  Bummoua 
in  actions  against  foreign  corporations  doing 
business  in  the  state.— Berger  t.  Pennsylvania 
B.  Co.  (R.  I.)  261. 

*A  compliance  by  a  fmwign  corporation  with 
Gen.  Laws  1806,  c.  263,  as  amended  by  Pnb. 
Laws  1902,  p.  53,  c.  980,  subsequent  to  the 
making  of  a  contract  within  the  state,  but  prior 
to  the  commencement  of  an  action  for  a  breach 
of  such  contract,  held  a  compliance  at  such 
a  time  that  the  corporation  can  maintain  such 
action.— Swift  it  Co.  v.  LitUe  (B.  L)  618. 

CORRECTION. 

Of  assessment  of  taxes,  see  "Taxation,"  |  3. 

Of  irregularities  and  errors  at  trial,  see  "TVi- 
al,"  ft  6,  7. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Brror,"  {  4. 

CORROBORATION. 

Of  prosecnting  witness,  see  "Seduction,"  |  1. 

COSTS. 

In  action  to  construe  will,  see  "Wills,"  I  5. 
In  action  to  enforce  mechanic's  lien,  see  "Me- 
chanics' Liens,"  I  2. 

{    1.    Persons  entitled. 

*A^ere  a  suit  to  compel  specific  performance 
was  brought  against  the  complainant's  voidor 
and  his  grantee,  and  there  was  a  decree  for 
the  grantee,  he  is  entitled  to  his  costs. — Smith 
V.  ifmstead  <N.  J.  Ch.)  442. 

A  person  who  files  a  claim  with  the  receiver 
of  an  insolvent  cort>oration,  and  sustains  his 
claim  before  the  receiver,  and  on  appeal,  is  not 
a  complainant  within  the  chancery  act  (P.  L. 
1902,  p.  540),  entitled  to  the  allowance  of  coun- 
sel fee  as  taxable  costs. — Porch  v.  Agnew  Co.  (N. 
J.  Ch.)  485. 

I   2.    PevsoM,  property,  and  fnnda  liable. 

Code  Pub.  Oen.  Laws^  art.  24.  }  8,  held  M 
render  cestui  que  use  liable  for  costs,  though 
he  is  such  only  as  security  for  a  debt  dne  him 
from  the  plaintiff.— Ruddell  v.  Green  (Md.)  42. 

§  2^.   SeonritT  for  pajment. 

♦Where  defendant  proceeds  with  the  cause  on 
his  own  behalf,  after  obtaining  an  order  re- 
quiring complainant  to  give  security,  it  is  a 
waiver  of  the  right  to  security.— Reed  v.  Ben- 
zlne-ated  Soap  Co.  (N.  J.  Cb.)  1008. 

An  answer  by  way  of  cross-bill  filed  under 
Chancery  Rule  206  is  a  pleading  in  the  orig- 
inal cause,  and  the  solicitor  filing  a  bill  for  a 
nonresident  complainant  is  responsible  for  the 
costs  thereof.— Reed  ▼.  Benzine-ated  Soap  Co. 
(N.  J,  Ch.)  1008. 

The  power  to  hold  a  solicitor  for  costs  when 
complainant  is  a  nonresident  will  only  be  en- 
forced when  the  complainant  is  required  to 
give  security,  and,  if  the  right  is  waived  by  the 
defendant,  the  waiver  inures  to  the  benefit  of  the 
solicitor.- Reed  v.  Benzine-ated  Soap  Co.  (S, 
J.  Ch.)  1008. 

{   3.    On   appeal   or   error,   and   on  new 
trial   or   motion  therefor. 

Use  plaintiff  whose  name  is  struck  out  In 
lower  court,  after  appeal,  held  liable  for  costs 
on  reversal.— Rnddell  t.  Green  (Md.)  ^. 
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QUO. 

CO-TENANCY. 

See  '^enutcx  in  Common." 

COUNCIL 

See  "Municipal  Corporattons,"  I  1'^. 
Appointment  of  election   supervisors  by    town 
council,  see  "Elections,"  |  1. 

COUNTERCLAIM. 

See  "Set-Off  and  Counterclaim." 

COUNTIES. 

See  "Municipal  Corporationa." 

Subjects  and  titles  of  acts  relating  to  oonntiei^ 
see  "SUtutes,"  i  2. 

Subrogation  of  sureties  to  rights  of  contractor, 
tor  erection  of  county  building,  see  "Subro- 
gation." 

f   1.    OoTemaient  and  efleers. 

Act  April  16,  1846  (Rev.  St  1846,  tit  80,  c 
21),  as  ammded  April  12,  1876  <P.  L.  p.  98). 
Gen.  St  p.  3141,  and  Rev.  B<Ht>u|^  Act  18B7  (P. 
L.  1887,  p.  285)  {{  2,  6,  held  not  to  deprire 
citizens  of  boroughs  having  less  than  8,000  popu- 
lation of  the  right  to  be  represented  in  the  board 
of  chosen  freeholders  by  a  person  of  their  own 
selection,  and  for  the  purpose  of  choosing  a 
member  they  are  residents  of  the  township  in 
which  such  boroughs  are  situated. — Smith  t. 
Ashmead  (N.  J.  Sup.)  877. 

A  complaint  by  a  taxpayer  for  the  nae  of  a 
county  on  the  official  bond  of  an  ex  connty 
clerk,  failing  to  allege  authority  to  sue.  con- 
ferred as  provided  by  Act  April  14,  1903  (P. 
L.  p.  547)  f  44,  had  demurrable.— Allen  ▼.  Htim- 
phrey  (N.  J.  Sop.)  881. 

*Const  art  14,  |  2,  providing  that  a  connty 
officer  shall  continue  in  office  until  his  successor 
shall  be  qualified,  does  not  apply  where  connty 
commissioner  elected  under  section  7  declines 
to  qualify.— Commonwealth  v.  Wise  (Pa.)    535. 

'Where  a  county  commissioner  elect  refnaea 
to  qualify,  there  is  a  casual  vacancy  which  may 
be  filled  as  provided  by  Const  art  14,  {  7.  de- 
claring that  any  casual  vacancy  in  such  office 
shall  be  filled  by  the  court  of  common  pleas.— 
Commonwealth  v.  Wise  (Pa.)  535.  i 

I   2.   IfropertT,  contraeta,  and  llabllltiee. 

Act  March  30,  1892  (P.  L.  p.  369;  Gen.  St.  i 
p.  2078),  providing  for  liens  for  labor  or  mate-  , 
rial  furnished  for  public  improvement  in  mu-  ' 
nicipality,  held  to  apply  to  counties.— Union 
Stone  Co.  v.  Board  of  Chosen  Freeholders  of 
Hudson  County  (N.  J.  Ch.)  466. 

Completion  of  contract  by  sareties  of  con- 
tractor held  not  a  new  contract  catting  off  the 
rights  of  creditors  of  original  contractor  with 
respect  to  unearned  price  at  time  of  default- 
Union  Stone  Co.  v.  Board  of  Chosen  Freehold- 
ers of  Hudson  County  (N.  J.  Ch.)  46& 

COUNTY  BOARD. 

See  "Counties,"  (  L 
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COURTS. 

8e«  "Oontempt" 

Instructions  as  to  administratlca  Of  traat  Mh 
tatea,  see  "Trusts,"  f  4. 

Judicial  saperTision  of  maiuisemeiit  of  corpora- 
tion, see  "Corporations,"  {  6. 

Jurisdiction  of  municipal  courts,  see  "Municipal 
Corporations,"  i  8. 

Jurisdiction  of  New  Javey  court  of  snit  to 
foreclose  mortgage  of  island  within  harbor  of 
Kew  York  but  within  boundary  of  New  Jer- 
sey, see  "States,"  |  1. 

Jurisdiction  of  prosecutions  for  offenses  against 
liquor  laws,  see  "Intoxicating  Lilquors,"  i  S. 

Justices'  courts,  see  "Justices  of  the  Peace." 

ProTince  of  court  and  jury,  see  "Trial,"  {  5. 

Review  of  decisions,  sea  "Appeal  and  Brror." 

Review  of  orders  of  circuit  court,  by  certiorari, 
sec  "Certiorari,"  |  1. 

Right  to  trial  by  Jury,  see  "Jury,"  {  1. 

Subjects  and  titles  of  acts  relating  to  courts 
and  judges,  see  "Statutes,"  S  2. 

I   1.    Natwe,  eKtost,  amd  «zerela«  of  J«« 
risdletloB  la  Beneral. 

'Unless  a  court  had  Jurisdiction  of  the  person 
and  subject-matter,  no  eonsMit  would  confer 
it.— City  of  Baltimore  ▼.  Meredith's  Ford  & 
Jarrettoville  Turnpike  Co.  (Md.)  35. 

*A  court  held  to  bare  no  Juriadiction  of  an 
action  for  damages  from  a  trespass  to  lands 
outside  the  state.— Doherty  v.  Catskill  Cement 
Co.  (N.  J.  Err.  &  App.)  OOa 

*Decree  granting  injunction  will  not  be  con- 
ptrned  on  application  therefor. — Eureka  Fire 
Hose  Co.  T.  Eureka  Rubber  Mfg.  Co.  (N.  J. 
Ch.)  870. 

S  S>  IlBisbUsliaaeBt,  orcaalaatlMM  aad 
proeedwe  Is  faaeral. 
*To  select  out  of  an  entire  class  of  transactions 
coTcred  by  well-established  rules  of  the  com- 
mon law  a  single  member  for  impoaition  of  a 
different  rule  based  on  considerationa  of  public 
welfare  is  a  leglslatiTe  function.— Tomlinson  y. 
Armour  ft  Co.  (N.  J.  Sup.)  883. 

f  2%.  Oonrts  of  (enenU   orlflaal  Jvals- 
dlctlom. 

Under  Const,  art  4,  i  28,  the  Jurisdiction  of 
the  superior  court  of  Baltimore  city,  the  court 
of  common  pleas,  and  the  Baltimore  city  court, 
in  actions  ex  contractu,  held  determined,  not 
only  by  the  amount  claimed,  but  by  the  amount 
recovered,  which  must  exceed  $100.— Legum  t. 
Blank  (Md.)  1071. 

Under  Const.  1864,  art  4,  |  84,  and  Const. 
1867,  art.  4,  i  28,  the  court  of  common  pleas 
of  Baltimore  city  held  to  have  jurisdiction  of  a 
suit  by  a  vendee  to  recover  less  than  $100  depos- 
it ana  damages,  on  the  vendor's  failure  to  per- 
form, which  suit  involved  the  title  to  real  es- 
tate.—Legum  y.  Blank  (Md.)  1071. 

Where  plaintilTs  narr.  filed  in  the  court  of 
common  pleas  of  Baltimore  city,  Joined  six 
c^ommon  counts  and  a  special  count  to  recover 
f75  for  breach  of  a  vendor's  contract  to  sell 
land,  the  narr.  did  not  allege  a  cause  of  action 
(^'ithin  the  court's  Jurisdiction.— Legum  v.  Blank 
[Md.)  1071. 

(   3.     Covrts  of  limited  or  inferior  J«>1»> 

diotloa* 
Oen.  Act  March  28,  1883,  constituting  police 
»urt  in  certain  cities  (P.  L.  1883.  p.  177; 
3en.  St.  p.  2483),  modifies  the  provisions  of  the 
■harter  of  the  aij  of  Rahway  respecting  police 
iusticea  (P.  L.  1865,  _p.  617.  S  4.5).— City  of 
Rahway  y.  Hunt  (N.  J.  Sup.)  164. 

Under  the  act  proyiding  tor  appeals  from  city 
itstrict  courts  to  the  Supreme  Court  (P.  L. 
L902,   p.  665),   appellant  mast  bring  up  with 


the  state  of  the  case  a  certified  transcript  of 
the  Judgment  record.— Katiin  t.  Jenny  (N.  J. 
Sup.)  ife. 

Where,  in  •erving  a  writ  of  repleyin  out  of  the 
district  court  the  officer  failed  to  take  the 
goods  into  his  possession,  the  failure  to  show 
that  audi  omission  was  directed  in  writing  by 
plaintiff  or  his  attorney,  as  required  by  IHs- 
trict  Court  Act,  I  143  (P.  L.  1^  p.  610),  did 
not  entitle  defendant  to  a  nonsuit— Pedrick  y. 
Kuemmell  (N.  J.  Sup.)  006. 

I  4.    Oonrta  of  probate  Jnxladlotion. 

(3ode,  1904,  art.  93,  Sl  263,  264.  held  not  to 
authorise  orphans'  court  to  submit  issue  as  to 
residence  of  testatrix  to  court  of  law  where  will 
is  not  before  it  for  probate.— Bridge  v.  Dillard 
(Md.)   10. 

I   5.    Courts  of  appellate  Jnrlsdlotlon. 

Under  section  21  of  Act  March  23,  1883  (P. 
L.  1883,  p.  183;  Glen.  St.  p.  2483),  in  civil 
suits  to  recover  a  penalty  where  the  Justice 
has  Jurisdiction  and  the  Judgment  is  not  re- 
coyeNd  by  confession,  the  only  direct  review  is 
by  appeal  to  the  common  pleaa.— City  of  Rah- 
way v.  Hunt  (N.  J.  Sup.)  164. 

Under  P.  L.  1002,  p.  666,  providing  for  ap- 
peals from  city  district  courts  to  the  Supreme 
Court,  the  latter  court  will  not  review  the  find- 
ings on  questions  of  fact  lieyond  inquiring 
whether  there  was  any  legal  evidence  on  which 
the  finding  might  be  based.— Williams  y.  M.  T. 
Connolly  Contracting  Co.  (N.  J.  Sup.)  179. 

Under  P.  U  1902,  p.  565,  providing  for  ap- 
peals from  city  district  courts  to  the  Supreme 
Court,  in  order  that  alleged  error  of  law  may 
be  reviewed,  there  must  be  something  in  the 
state  of  the  case  to  show  that  the  question  was 
raised  in  the  trial  court— Williams  v.  M.  T. 
Connolly  Contracting  Co.  (N.  J.  Sup.)  179. 

i  6.    OoBonrrent   and   oonfllotlsc   Jv>iB> 
diotion,  and  ooaaity. 

'Under  Code  Gen.  Pub.  Laws,  art  16,  i  90, 
the  circuit  court  as  a  court  of  equity  luis  con- 
current Jurisdiction  with  the  orphans'  court 
to  sell  property  belonging  to  a  trust  for  the 
purpose  of  distribution.— Noble  y.  Bimis's  Trus- 
tee (Md.)  823.   ' 

An  adjudication  on  habeas  corpus  before  a 
Judge  of  the  Supreme  Court  as  to  the  custody 
of  a  minor  child  of  parents  diyorced  by  decree 
of  a  county  court  held  not  to  deprive  the  latter 
court  of  Jurisdiction  over  the  child's  custody  (Y. 
S.  2606).— Whittier  v.  McFarland  (VtrSl. 

COVENANTS. 

In  deed  as  compliance  by  vendor  with  contract 
for  sale  of  land,  see  "vendor  and  Purchaser," 
I  4. 

In  lease,  see  "Landlord  and  Tenant,"  i  5. 

Of  indemnity,  see  "Indemnity." 

g    1.    Perfornuuiee  or  breaolu 

Under  the  facts,  held,  that  there  has  been  no 
waiver  of  right  to  enforce  a  covenant  in  a  deed 
against  sale  of  liquor  on  the  premises.- Wood- 
bine Land  ft  Imp.  Co.  y.  Riener  (N.  J.  ChJ  1004. 

f  2.    Aotions  for  breaeb. 

'Plaintiff,  in  assigning  breadies  of  covenant, 
may  allege  the  breaches  generally  by  negativing 
the  words  of  the  covenant,  8i)eci8i  averments 
being  required  only  when  a  general  assignment 
would  not  show  a  breach.— Damren  v.  Trask 
(Me.)  613. 

In  an  action  of  covenant  broken  on  a  con- 
tract nnder  seal  for  -  the  purchase  of  clap- 
boards, the  assignment  of  breach  held  sufficient 
where  it  alleged  an  entire  failure  to  take  the 
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COVERTURE. 


See  "Hasband  and  Wife.' 


CREDIBILITY. 

Of  witoeae,  see  "Witnesses,"  i  8. 

CREDITORS. 

See  "Bankruptcy";  "Fraudulent  Conveyances"; 
"Marshaling  Assets  and  Securities." 

Of  intestate,  see  "Descent  and  Distribution," 
i  2. 

Of  testator,  see  "Wills,"  %  6. 

Riglits  and  remedies  of  surety,  see  "Principal 
and   Surety,"  {  2. 

Subrogation  to  rights  of  creditor,  see  "Subro- 
gation." 

CREDITORS'  SUIT. 

Remedies  in  cases  of  fraudulent  oonTeyances, 
see  "Fraudulent  Conveyances." 

CRIMINAL  LAW. 

Arrest  of  accused,  see  "Arrest"  i  1- 

Conviction  of  offense  included  in  that  charged, 
see  "Indictment  and  Information,"  {  1. 

Examination  of  witnesses  in  criminal  prosecu- 
tions, see  "Witnesses,"  §  2. 

Impeachment  of  witnesses,  see  "Witnesses," 
i  3. 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Right  to  trial  by  jury  in  criminal  prosecution, 
see  "Jury,"  {  1. 

Termination  of  nrosecution,  see  "Malicious 
Prosecution,"  |  8. 

Particular  offente*. 

See  "Breach  of  the  Peace";  "Disorderlv 
House":  Homicide";  "Larceny";  "Rape', 
"Receiving  Stolen  Goods";  "Seduction,"  1  1; 
"Threats?' 

Against  liquor  laws,  see  "Intoxicating  Liq- 
uors," 81  2,  8. 

Bastardy,  see  "Bastards,"  f  1. 

Offenses  against  laws  relating  to  trade-marks, 
see  "Trade-Marks  and  Trade-Names,"  §  2. 

Violations  of  laws  relating  to  explosives,  see 
"Biplosives." 

Violations  of  municipal  ordinances,  see  "Mu- 
nicipal Corporations,"  |  6. 

I   1.    Fonaer  Jeopardy. 

Facts  held  not  to  show  an  accused  to  bay« 
been  twice  placed  in  jeopardy. — Bennett  t. 
Briggs  (N.  J.  Sup.)  717. 

Where  defendant  was  convicted  under  an  in- 
formation containing  six  counts  for  the  illegal 
sale  of  liquor  and  the  verdict  did  not  designate 
the  count  on  which  the  conviction  was  founded, 
the  information  on  reversal  stood  for  retrial  on 
all   the  counts.— State   v.    Pianfetti   (Vt.)    84. 

*A  conviction  or  acquittal  only  bars  such 
offenses  as  were  put  in  issue  on  the  former  trial, 
—State  V.  Pianfetti    (Vt.)   84. 

I   2.    Arraigmaent  and  pleas,  and  nolle 

prosequi   or   dlaoontlnnanoe. 

•A  plea  of  former  conviction  heM  not  sus- 
tained, in  the  absence  of  evidence  establishing 
the  identity  of  the  offenses. — State  v.  Pianfetti 
(Vt)    84. 


guilty.— state  v.  I'lantetu  (VC)  M. 

8   3.    Eridenae. 

*In  a  prosecution  for  murder,  held,  that  there 
was  no  error  in  admitting  in  evidence  the  skull 
of  deceased  and  photographs  thereof. — State  v. 
Bailey  (Conn.)  951. 

*The  reasonable  donbt  beyond  which  the  jury 
must  be  satisfied  in  order  to  authorize  a  con- 
viction, defined. — State  v.  Adams  (Del.  O.  St  T.) 
610. 

*0n  a  prosecution  for  mnrder,  it  is  for  the 
jury  to  determine  how  much  credit  is  to  be 
given  any  confession  of  the  accused. — State  v. 
Adams  (Del.  O.  &  T.)  510. 

*Rule  for  resolving  reasonable  donbt  in  de- 
fendant's favor  in  a  murder  trial  stated. — State 
V.  Johns  (Del.  O.  &  T.)  763. 

*In  every  criminal  case,  the  accused  is  pre- 
sumed to  be  innocent  until  his  guilt  is  proven  to 
the  satisfaction  of  the  jury  beyond  a  reason- 
able doubt.— State  v.  Johns  (Dei.  O.  &  T.)    763. 

'Reasonable  doubt  defined. — State  y.  Soney 
(Del.  O.  &  T.)  764. 

.  *In  a  criminal  case,  accused  Is  presumed  to 
be  innocent  until  his  guilt  is  proved  beyond  a 
reasonable  doubt— State  v.  Honey  (Del.  O.  &  T.) 
764. 

'The  state  is  bound  to  prove  the  grnih  of  ac- 
cused beyond  any  reasonable  doubt  grovring 
out  of  the  evidence. — State  v.  Fleetwood  (DeL 
O.  &  T.)  772. 

*A  witness  held  not  entitled  to  testiQr  to  a 
conversation  had  between  him  and  deceased  as 
res  gestffi  where  witness  could  not  state  the 
time  that  elapsed  between  the  shooting  and  the 
conversation. — State  v.  Uiw)  (Del.  O.  &  T.)  775. 

*An  accused  person  is  presumed  to  be  inno- 
cent until  his  guilt  is  proven  beyond  a  reason- 
able and  substantial  doubt  remaiuing  in  the 
minds  of  the  jury  after  a  careful  consideration 
of  all  the  evidence. — State  y.  Dxzo  (Del.  O.  & 
T.)  776. 

In  a  prosecution  for  homicide  a  declaration  of 
decedent  that  she  did  not  want  her  husband 
arrested,  and  that  she  desired  the  witness  to 
take  care  of  the  children,  hrJd  immaterial. — 
State  y.  Umbo  (Del.  O.  &  T.)  775. 

*A  witness  haying  conversed  with  deceased 
after  the  shooting  held  not  entitled  to  testify 
that  she  said  she  had  been  shot — State  r. 
Uzw)  (Del.  O.  &  T )  776. 

'Accused*  held  not  relieved  by  reason  of  his 
youth,  nationality,  or  environment  from  the 
consequences  of  his  voluntary  confession. — Birk- 
enfeld  v.  State  (Md.)  1. 

*A  confession  made  to  a  police  officer  in 
answer  to  a  question  held  not  involuntary  be- 
cause made  to  one  in  authority,  or  in  answer 
to  a  question  assuming  guilt— Birkenfeld  y. 
State  (Md.)  1. 

*0n  the  trial  of  three  persons  for  keeping  liq- 
uor for  sale,  statements  of  one  in  the  absence  of 
the  others  is  admiraible  against  the  one  making 
it,  but  not  admissible  as  against  the  others. — 
State  y.  Kennard  (N.  H.)  376. 

•Courts  vrill  take  judicial  notice  of  the  fact 
that  whisky  is  spirituous  or  distilled  liquor. — 
State  y.  York  (N.  H.)  685. 

In  a  prosecution  for  practicing  medicine  with- 
out a  certificate,  the  opinion  of  a  witness  as 
to  what  constituted  the  practice  of  medicine  was 
inadmissible.— State  v.  Heffernan  (R.  I.)  284. 


•Point  annotated.    See  syllabna. 
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•On  a  prosecution  for  threats  with  intent  to 
extort  money,  held  eTidence  of  other  threats 
was  admissible  to  show  intent— State  t.  Louanis 
(Vt.)  532. 

§  4.    TiiBe  of  trial  and  eentlmasBee. 

Refosal  of  continuance  held  no  ground  for 
reversinc  a  conyiction. — Conunonwealtb  v.  Ren- 
zo  (Pa.)  80. 

{   5.    Trial. 

♦The  question  whether  certain  testimony 
should  have  been  received  in  rebuttal  after  de- 
fendant had  rested  his  case  held  within  the 
discretion  of  the  court.— State  t.  Boylan  (Conn.) 
.VJo. 

In  a  prosecution  for  murder,  self-defense  be- 
ing pleaded,  held,  that  the  court  did  not  err  in 
instructing  as  to  conflicting  claims  as  to  wheth- 
er a  certain  article  was  found  on  the  premises. 
—State  T.  Bailey  (Conn.)  951. 

On  a  trial  for  murder,  a  remark  of  the  court 
expressing  the  belief  that  in  some  questions  ask- 
ed some  of  the  jurors  on  their  examination, 
while  being  impaneled,  the  principle  of  malice 
was  stated  incorrectly,  was  narmless. — State  t. 
Bailey  (Conn.)  951. 

*In  a  criminal  trial,  failure  to  move  for  a  dis- 
charge of  the  jury,  on  the  ground  that  the  prose- 
cuting attorney  commented  on  the  fact  that  ac- 
cused had  not  testified,  is  a  waiver  of  a  right 
to  a  new  trial  for  that  cause.— State  t.  Buxton 
(Conn.)  957. 

*A  motion  for  a  new  trial  in  a  criminal  case 
for  misconduct  of  the  prosecuting  attorney  in 
commenting  on  the  failure  of  accused  to  testify, 
in  violation  of  Oen.  St  1902,  I  1609.  held  prop- 
erly denied.— State  y.  Buxton  (Conn.)  957. 

•The  duty  of  the  jury,  where  the  testimony 
is  conflicting  on  a  prosecution  for  murder, 
stated.— State  v.  Adams  (Del.  O.  &  T.)  510. 

•On  a  prosecution  for  murder,  it  Is  for  the 
jury  to  determine  the  weight  of  the  evidence 
as  to  the  flight  of  defendant  after  the  homicide 
considering  his  motive  as  disclosed  by  the  testi- 
mony.—State  V.  Adams  (Del.  O.  &  T.)  510. 

•It  is  always  the  right  and  often  the  duty  of 
the  judge  to  give  jurors  the  benefit  of  his  exper- 
ience by  telling  them  how  the  testimony  strikes 
his  mind,  and  such  expressions,  even  if  iMised 
on  misconceptions  of  testimony,  are  not  assign- 
able for  error  so  long  as  the  right  of  the  jury 
to  decide  for  themselves  all  disputed  questions 
of  fact  is  pointed  out  in  the  charge. — State  v. 
Hummer  (N.  J.  Err.  &  App.)  249. 

•Where  a  motion  to  strike  out  testimony  is 
based  on  illegalities  displayed  by  the  question 
which  was  not  objected  to,  a  refusal  to  strike 
out  a  responsive  answer  is  not  an  abuse  of 
discretion.- State  v.  Hummer  (M.  J.  Err.  & 
App.)  249. 

The  basis  of  discretion  in  refusing  to  strike 
out  testimony  is  that  the  opposite  coarse  would 
encourage  counsel  to  refrain  from  objecting  to 
questions  manifestly  illegal  till  he  could  deter- 
mine from  the  answer  whether  he  would  move 
to  strike  out  the  testimony. — State  v.  Hummer 
(N.  J.  Err.  &  App.)  249. 

•The  reading  by  the  prosecuting  attorney  of 
extracts  from  the  state  reports  in  a  criminal 
case  is  within  the  discretion  of  the  trial  judge. 
—Commonwealth  v.  Renzo   (Pa.)   80. 

•It  is  not  ground  for  reversal  that  the  judge 
in  his  charge,  in  reviewing  the  evidence,  omits 
or  insufficiently  refers  to  portions  tliat  counsel 
for  accused  think  material,  where  they  did  not 
aill  the  attention  of  the  court  to  such  matters 
lefore  the  case  went  to  the  jury. — Common- 
wealth T.  Minney  (Fa.)  8L 


In  a  prosecntion  for  larceny,  evidence  that  the 
money  taken  could  not  have  been  included  in 
an  item  charged  to  defendant's  brother-in-law 
held  properly  admitted  in  rebuttal.- State  v. 
Baird  (Vt)  101. 

•The  court  held  not  required  to  define  the 
word  "extort."— State  v.  Louanis  (Vt.)  532. 

{   6.    Motions  for  new  trial  and  In  ar- 
rest. 

•A  verdict  of  guilty  in  a  criminal  case  will  not 
be  set  aside  as  against  the  weight  of  the  evi- 
dence, unless  the  jury  have  palpably  misapplied 
the  law,  or  have  plainly  been  influenced  by 
passion  or  prejudice.— State  v.  Buxton  (Conn.) 
957. 

•The  court,  on  a  motion  in  arrest  after  verdict 
cannot  consider  the  sufficiency  of  the  evidence. — 
State  v.  Shappy  (Vt.)  78. 

•A  motion  in  arrest  after  verdict  ma^  raise 
the  question  of  want  of  jurisdiction.- State  v. 
Shappy    (Vt)    7a 

i  7.    Appoal  and  error,  and  eortiorarl. 

On  a  prosecution  under  Gen.  St  1902,  {  4570, 
making  it  an  offense  to  keep  for  sale  a  fluid 
for  illuminating  purposes  inflammable  at  a 
lower  temperature  than  that  fixed  b^  the  stat- 
ute, certain  testimony  held  not  prejudicial  to 
defendant  in  view  of  the  charge.— State  y.  Boy- 
lan   (Conn.)    595. 

An  exception  to  the  denial  of  a  motion  to  set 
aside  a  verdict  on  a  prosecution  for  a  violation 
of  liquor  law  overmled  as  presenting  a  mere 
question  of  fact.— State  y.  Frazier  (N.  H.)  297. 

•It  will  be  presumed  that  the  jury  were  prop- 
erly instructed  as  to  the  legitimate  use  to  make 
of  evidence,  in  the  absence  of  an  exception  to  the 
charge  of  the  court. — State  y.  Kennard  (N.  H.) 
378. 

Whether  a  trial  judge  will  grant  a  motion 
to  strike  out  evidence  admitted  without  ob- 
jection is  a  matter  of  discretion.- State  v.  Hum- 
mer (N.  3.  Err.  &  App.)  249. 

•A  motion  to  quash  indictment  for  certain 
defects,,  held  in  the  discretion  of  the  court- 
State  T.  Louanis  (Vt)  532. 

CROPS. 

Sale  of,  see  "Sales,"  i  1. 

CROSS-EXAMINATION. 

See  "Witnesses,"  {  2. 

CROSSINGS. 

Bailroad  crossings,  see  "Railroads,"  ^  4, 

CULVERTS. 

See  "Bridges,"  i  1. 

CURTESY. 

See  "Dower." 

•Under  Pub.  St  1901,  c.  195,  (  9,  hnsband 
held  not  entitled  to  curtesy  at  death  of  wife 
where  they  had  no  issue,  though  they  had  an 
adopted  daughter. — Mnrdock  v.  Murdodc  (N.  H.) 
392. 

CUSTODY. 

Of  child,  see  "Divorce,"  |  4;  "Onardian  and 

Ward,"  i  1. 
Of  property  levied  on,  see  "Attachment,"  i  1; 

"Execution,"  {  8. 


•Point  annotated.    Soo  •yUabna. 
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65  ATLANTIC  REPOETBR. 


CUSTOMS  AND  USAGES. 

Ebcpert  e-ridence  aa  to  existence  of  castom,  aee 
"Evidence,"  i  10. 

An  alleeation  that  It  was  the  custom  of  the 
lessor,  and  not  of  the  lessee,  to  pay  water  rents, 
held  sufficient,  without  a  specific  allegation  that 
such  custom  applied  to  hotels. — Smart  y.  Haaae 
(Conn.)  972. 

An  allegation  as  to  a  castom  and  usage  held 
a  sufficient  averment  of  defendant's  knowledge 
thereof.— Smart  v.  Haase  (Conn.)  972. 

*It  cannot  be  held  as  a  matter  of  law  that  the 
evidence  of  retail  fur  dealers  as  to  a  usage  in  the 
fur  trade  to  make  conditional  sales  is  not  suffi- 
cient to  authorize  a  finding  that  such  usage 
exists.— Hess,  Bases  &  Co.  v.  Shurtleft  (M.  U.) 
377. 

DAMAGES. 

Compensation  for  property  taken  for  imbllc  use, 
see  "ESminent  Domain,"  {  1. 

Damage*  for  partUmlar  tnjurie*. 
See  "Death,"  i  2 ;  "False  Imprisonment,"  {  1  ; 

"Fraud,"  S  2. 
Breach  l^  buyer  of  contract  for  sale  of  goods, 

see  "Sales,"  f  4. 
Breach  by  seller  of  contract  for  sale  of  goods, 

see  "Sales,"  §  5. 
Breach  by  vendor  of  contract  for  sale  of  land, 

see  "Vendor  and  Purchaser,"   {  6. 
Drawing  excess  of  water,  see  "Waters  and  Wa- 
ter Courses,"  i  4. 
Injuries  to  property  Incident  to  working  mines, 

see  "Mines  and  Minerals,"  {  2. 
Interference  with  employment,  see  "Master  and 

Servant,"  f  4. 
Obstruction  of  easements,  see  "Easements,"  {  2. 

Reoovery  in  partictdar  octtotw  or  proceedings. 

See  "Ejectment,"  {  4;  "False  Imprisonment," 
I  1;  "Replevin,"  f  8;  "Trover  and  Conver- 
sion!" I  1. 

i   1.    Growada  sad  mbjeota  of  eompeB- 
satorjr  immMgeu. 

In  action  against  street  railway  company  for 
infuriea  caused  by  collision  with  a  wagon  in 
which  plaintiff  was  riding,  plaintiff  Aeld  en- 
title to  recover  a  sum  reasonablv  compensating 
her  for  the  injuries  received  or  for  the  injuries 
to  her  person,  horse,  wagon,  and  harness.— 
Heidelbaugb  T.  People's  Ry.  Co.  (Del.  Super.) 
587. 

*In  actions  of  tort  it  is  not  obligatory  on 
the  court  in  assessing  damages  to  add  Interest 
from  the  time  of  the  injury. — Union  Water 
Power  Co.  V.  Inhabitants  of  Lewiston  (Me.)  67. 

*0n  failure  of  a  contractor  to  fulfill  his  con- 
tract, it  is  the  duty  of  the  other  party  to 
malce  reasonable  exertions  to  mitigate  his  loss. 
—Ramsey  v.  Perth  Amboy  Shipbuilding  &  En- 
gineering Co.  (N.  J.  Ch.)  461. 

*In  an  action  where  the  plaintiff  after  failure 
to  perform  a  special  contract  sought  a  recovery 
quantum  meruit,  certain  evidence  held  errone- 
ously excluded  on  the  question  of  defendant's 
damages. — Viles  v.  Barre  &  M.  Traction  & 
Power  Co.  (Vt)  104. 

S  S.    Meaaiure  of  damages. 

'Measure  of  recovery  in  a  personal  injury 
action  stated. — Simeons  v.  Lindsay  (DeL  Su- 
per.) 778. 


I  3.    Pleadlac,  wvldeaoe.  and  asseasment. 

*In  an  action  for  personal  injury,  a  bill  ren- 
dered to  plaintiff  for  medical  service  which  he 
has  not  paid  htM  inadmissible  under  the  dec- 


laration.— Simeone   r.   LIndsaj    (Del.    Soper.) 
778. 

Evidence  of  a  claim  for  damage*  for  breath 
of  contract  filed  with  a  receiver  considered, 
and  held  not  to  show  that  the  daimant  cocii 
have  done  anything  to  mitigate  the  loss.— 
Ramsey  v.  Perth  Amboy  Shipbuilding  ft  Eo- 
gineering  Co.  (N.  J.  Gh.)  461. 

*The  burden  of  proving  that  damaKes  for 
breach  of  contract  could  have  been  mitigated 
rests  on  the  party  guilty  of  the  breadi.- 
Ramsey  v.  Perth  Amboy  Shipbuilding  ft  En- 
gineering Co.  (N.  J.  Ch.)  461. 

*In  action  upon  an  offer  to  pay  for  certain 
oil  stock,  assessments  on  such  stock  held  net 
recoverable  in  the  absence  of  all^adons  c^ 
si>ecial  damages.— Ellis'  Adm'r  v.  Durfcee  (V:.' 
94. 

*In  an  action  for  damages  for  loss  of  a  bora- 
held  that  testimony  of  a  witness  as  to  value  of 
the  horse  about  a  jrear  previously  was  propei.T 
admitted.— McKenzie  v.  Boutwell  &  Vaiuus 
(Vt)   99. 

DAMS. 

See  "Waters  and  Water  Conrses,**  |  8. 

DEATH. 

Aider  of  pleading  by  verdict  in  action  for  datb. 

see  "Pleading,"  i  6. 
Caused   by   negligence   in   general,    see    "Negli- 
gence," I  4. 
Caused   by   operation    of   railroad,    see   *'Bail- 

roads,"  |  5. 
Documentary  evidence  In  action  for,  see  "Eii- 

dence,"  5  8. 
Harmless  error  in  action  for,  see  "Appeal  ani 

Error,"  {  12. 
Liability  of  carrier  for  death  of  passenger,  see 

"Carriers,"  |  3. 
Of  mother  as  bar  to  proceedings  for  bastardj. 

see  "Bastards,"  |  1. 
Of  party  to  action  ground  for  abatonent,  set 

"Abatement  and  Revival,"  |  1. 
Right    of    alien    to   maintain    aetimi    for,   mt 

'^Aiiens." 

g    1.    Bvldeaee  of  deatk  aad   ot  aorriv. 
orsUp. 

*A  iwrson  who  has  l>een  alment  from  his  boux 
for  seven  years  and  unheard  of  by  his  familr 
held  presumptively  dead.— Appeal  of  Hackei: 
(R.  I.)  268. 

I  Z.    Actions  for  eansing  deatlb 

*In  action  for  death  of  child,  plaintiff  heii 
entitled    to   recover,    if    at    ail,    on    tbe    saiK   i 
ground  damages  measured  by  the  same  rule  u 
If  the  action  had  been  brought  by  deceased  ii 
his  lifetime.— Wllmot  v.  McPaddoi  (Conn.)  ISl. 

CTode  Pub.  Gen.  Laws,  art.  93,  S  103,  author-   I 
izing  personal  representatives  to  sue  tor  dao- 
ages  sustained  by  their  decedents,  and  artift   , 
67,  H  1,  2,  authorizing  surviving  relatives  tt 
recover  for  damages   sustained    by   themselT^   I 
through  the  wrongful  death  of  their  decedenu 
afford  independent  causes  of  action  for  the  sas^ 
wrongful  act.— Stewart  v.  United  Electric  liigti 
ft  Power  Co.  (Md.)  49. 

DEBTOR  AND  CREDITOR. 

See  "Bankruptcy";  "Fraudulent  Conveyances." 

DECEDENTS. 


Estates,  see  "Descent  and  Distribution";  "Ei- 
ecu  tors  and  Administrators." 

Testimony  as  to  transactions  with  iiersons  siift 
deceased,  see  "Witnesses,"  S  1. 

*Polat  aimotated.   Saa  ayllabiu. 
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DECEIT. 


S«e  "Fraad." 


DECLARATIONS. 

As  evidence  in  civil  actiona,  see  "Evidence," 
I  6. 

As  evidence  in  criminal  proiecntions,  lee  "Crim- 
inal Law,"  I  3. 

T>7in(  declarations,  see  "Homicide,"  I  4. 

DECREE 

In  equity.  Me  "Bquitr,"  |  S. 

DEDICATION. 

Notice  of  dedication  of  property  sold  as  affect- 
ing mod  faith  of  pnrcnaser,  see  "Vendor  and 
I>urctiaser,"  f  B. 

$    1.    Natnre  mad  requisites. 

*Facts  held  sufficient  to  eetablisii  a  dedication 
of  certain  property  for  a  street.— Street  v.  Leete 
(Conn.)  873. 

*User  of  a  street  by  a  city  for  more  than  20 
years  with  complainant's  acquiescence  held  to 
constitute  a  dedication,  precluding  complainant 
from  thereafter  closing  tM  same.— Canton  Co.  of 
Baltimore  v.  City  of  Baltimore  (Md.)  824. 

Where  complainant  claimed  the  right  to  close 
a  street  which  had  been  used  by  a  city  for  more 
than  20  years,  the  burden  was  on  complainant 
to  show  uat  ue  dtgr's  use  waa  not  inconsistent 
with  complainant's  private  ownership  — Canton 
Co.  of  Baltimore  v.  City  of  Baltimore  (Md.)  324. 

'Evidence  held  sufflcient  to  show  dedication 
of  street  as  against  the  dedicator  and  all  acting 
under  him.— Board  of  Com'rs  of  Town  of  Key- 
port  V.  Freehold  &  A.  H.  R.  Co.  (N.  J.  Err. 
&   App.)  1035. 

DEEDS. 

Cancellation,  see  "Cancellation  of  Instmments." 
Covenants  in  deeds,  see  "Covenants." 
Creation  of  trusts  by,  see  "Trusts,"  {  1. 
In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 
Parol  or  extrinsic  evidence,  see  "Evidence,"  |  9. 
Reformation,  see  "Reformation  of  Instruments." 

Deede  by  or  to  particular  dasaes  of  periont. 
See  "Religious  Societies." 

Deed*  of  particular  specie*  of,  or  eitate$  or. 

interett  in  property. 
See  "Easements,"  I  1. 

Water  rights,  see  "Waters  and  Water  Conrses," 
f  2. 

Particular  cla««e«  of  deed*. 
Tax  deeds,  see  "Taxation,"  i  6. 
Trust  deeds,  see  "Mortgages." 

S    1.    B«a«iiltes  aad  validity. 

Facts  tteld  sufficient  to  show  acceptance  of 
deed  by  the  grantee.— Hartman  ▼.  Thompson 
(Md.)  117. 

•A  deed  held  to  contain  a  sufficient  description, 
within  Code  Pnb.  Cen.  Laws,  art.  21,  f  9.— 
I^ewis  v.  Kinnaird   (Md.)  3(S5. 

'Proper  independent  advice  to  parent,  infirm 
or  of  advanced  yean,  as  to  proposed  voluntary 
conveyance  to  child,  defined. — ^Post  v.  Hagan  (N. 
J.  Err.  ft  App.)  l{)26. 

On  bill  by  guardian  of  incompetent  to  set 
asile  a  conveyance  and  gift  held  by  a  divided 
court  the  decree  finding  the  ward  competent  to 


make  the  transfer  In  gift  should  be  affirmed.— 
Safe  Deposit  ft  Trust  Co.  of  Pittsburg  v. 
HoUinger  (Pa.)  1083. 

i  2.    OonstmetlaB  aad  opecatlaB. 

*The  rule  that  a  later  specific  description  in 
a  deed  controls  a  prior  general  description  is 
limited  to  the  evident  subi$ct-matter  of  the  con- 
veyance.—Peasley  V.  Drisko  (Me.)  24;  Same  v. 
Tibbetts.  Id. 

♦In  the  dpecrlption  of  land  in  a  deed,  the  ex- 
prpsaion,  "the  same  deeded  to  me  by  B.,"  may 
only  indicate  the  source  of  the  grantor's  title, 
or  locate  the  parcel  intended  to  be  conveyed. 
-Peasley  v.  Drisko  (Me.)  24;  Same  T.  Tib- 
betts, Id. 

♦Description  in  deed  construed  and  held,  that 
the  land  conveyed  was  the  meadow  land  only, 
and  the  reference  to  the  deed  to  grantor  was 
merely  to  identify  the  meadow  land. — Peasley 
V.  Drisko  (Me.)  24;  Same  v.  Tibbetts,  Id. 

♦Where  one  intent  appears  in  one  clause  of  an 
instrument,  and  a  different  conflicting  intent  ap- 
pears in  another  dause  in  the  same  instrument, 
that  intent  sfaould  be  given  effect  which  appears 
in  the  prindpal  or  more  important  clause.— 
Union  Water  Power  0>.  t.  Inhabitants  of 
Lewiston  (Me.)  67. 

♦While  the  habendum  clause  In  an  instrument 
of  grant  may  sometimes  enlarge  the  estate  in 
the  thing  granted  it  cannot  enlarge  the  thing  it- 
self.—Union  Water  Power  Oo.  ▼.  Inhabitants  of 
Lewiston  (Me.)  67. 

*A  particular  word  may  express  a  meaning 
different  from  its  common  meaning  when  used 
in  instruments  concerning  a  subject-matter  in 
relation  to  which  sach  different  meaning  is  gen- 
erally understood  and  accepted.— Union  Water 
Power  Co.  v.  Inhabitants  of  Lewiston  (Me.)  67. 

♦Where  a  grant  is  In  the  form  of  an  Indenture 
signed  by  both  parties,  and  follows  the  language 
of  a  prior  written  contract,  the  language  of  the 
grant  is  as  binding  on  the  grantee  as  on  the 
grantor.— Union  Water  Power  Co.  t.  Inhaltit- 
ants  of  Lewiston  (Me.)  67. 

♦In  considering  written  instruments  of  grant 
it  should  be  assumed  that  the  purpose  of  the 
parties  was  to  avoid  future  litigation  by  re- 
ducing the  terms  to  writing.— Union  Water 
Power  Co.  v.  Inhabitants  of  Lewiston  (Me.)  67. 

♦While  disproportionateness  of  consideration 
may  be  reason  for  reforming  an  instrument  of 
grant  it  has  little  effect  on  the  meaning  on  the 
words  of  the  grant — Union  Water  Power  Co.  v. 
Inhabitants  of  Lewiston  (Me.)  67. 

In  a  deed  to  land,  an  exception  in  the  covenant 
of  freedom  from  incumbrances  does  not  limit 
the  effect  of  the  prior  unconditional  grant- 
Martin  V.  Smith  (Me.)  257. 

Conveyance  by  an  individual  to  a  city  of 
premises  to  be  used  for  library  and  park  pur- 
poses held  a  conveyance  on  trust  so  that  a  re- 
siduary legatee  of  the  individual  could  not  main- 
tain writ  of  entry  for  the  possession  of  the 
premises  on  the  dtsr  failing  within  a  reason- 
able time  to  use  the  premises  for  such  par- 
poses. — Ashuelot  Nat  Bank  y.  City  of  Keene 
ON.  H.)  826. 

A  reasonable  restriction  of  enjoyment  b^  the 
grantee  for  the  benefit  of  the  grantor  will  be 
enforced  in  equity.— Lignot  v.  Jaekle  (N.  J.  Ch.) 
221. 

On  a  bill  by  grantors  against  grantees  in  a 
deed  to  enforce  a  restriction  contained  in  the 
deed  against  the  construction  of  a  flat  or  tene- 
ment house,  evidence  considered,  and  held  to 
show  no  waiver  of  the  restriction.— Lignot  v. 
Jaekle  (N.  J.  Ch.)  221. 
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*The  word  "flat,"  u  used  in  •  bailding  re- 
striction in  a  deed,  defined. — Licnot  t.  Jaekle 
(N.  J.  Cl».)  221. 

Payment  of  $35  to  $40  per  month  rent  held 
not  to  turn  a  "flat"  into  an  "apartment,"  so 
nn  to  take  it  out  of  a  building  restriction  bind- 
ing the  grantee  not  to  ereet  a  flat  on  the  prem- 
ises—Lignot  T.  Jaekle  (N.  J  Ch.)  221. 

If  a  grantee  claims  tlial  Us  deliberate  disre- 
gard of  a  bailding  restrictioo  written  in  a  grant 
does  not  damage  the  grantor,  he  must  make 
his  position  clear  beyond  tlie  possibility  of 
doubt.— Lignot  v.  Jaekle  (N.  J.  Ch.)  221. 

In  an  action  by  grantors  against  grantees  to 
enforce  building  restriction  contained  in  a  deed, 
evidence  held  to  show  that  complainants  were 
not  guilty  of  laches.— Lignot  v.  Jaekle  (N.  J. 
Ch.)  221. 

*A  deed  oonvejing  premises  and  reserving  to 
the  grantors  a  tenement  therein  and  a  rental 
hdd  vMd  as  to  a  further  reservation  of  such 
tenement  and  rental  to  the  grantors'  children  aft- 
er the  grantors'  death.— In  re  Palin  (R.  I.)  282. 

*That  a  deed  delivered  to  tlie  grantee  was 
not  left  tor  record  until  after  the  grantor's 
death  did  not  prevent  it  from  becoming  opeia- 
tive  at  the  date  of  its  execution  and  deuvery.— 
In  re  Lane's  Bttate  (Vt)  102;  Appeal  of 
Lane,  Id. 

I   3.    Plesdiac  aad  arldeBee. 

'Burden  of  showing  validity  of  conveyance 
by  a  parent,  infirm  and  of  advanced  years,  to 
child,  held  to  be  upon  the  child.— Post  v.  Hagan 
(N.  J.  Brr.  &  App.)  1026. 

DEFAMATION. 

See  "Ubel  and  Slander." 

DELIVERY. 

Of  bill  of  exchanges  or  promissory  note,  tee 

"Bills  and  Notra?'  I  1. 
Of  deed,  see  "Deeds,"'  {  1. 
Of  goods  sold,  see  "Sales,"  t  2. 
Of  goods  to  carrier,  see  "Carriers,"  i  2, 

DEMAND. 

For  payment  ot  bill  or  note,  see  "Bills  and 
Notes,"  t  4. 

DEMONSTRATIVE  EVIDENCE 

In  criminal  prosecutions,  see  "Oiminal  Lkw," 
18. 

DEMONSTRATIVE  LEGACIES. 

See  "WUl^    I  e. 

DEMURRAGE. 

Lien  of  carrier  for,  see  "Carriers,"  I  2. 

DEMURRER. 

In  pleading,  see  "Bqaity,"  |  2;  "Pleading,"  i  2. 

DEPOSITIONS. 

See  "Witnesses." 

Province  of  court  and  jury  in  general,  as  to 
credence  to  be  given  depositions,  see  "Trial," 


A  deposition  is  propeiiy  excluded  where  tlw 
name  of  the  witness  was  not  inserted  in  thr 
notice  of  names  of  the  witnesses  proposed  to  b> 
examined.— Hartman  v.  Thompson   (Md.)    117. 

Where  a  witness  was  examined  on  inter- 
rogatories, and  was  aslced  whether  he  bad  re- 
ceived any  letter  "dated  May  28,  1903,  or 
therealMats,"  that  the  interrogatory  as  pro- 
pounded by  the  commissioner  was  whether  he 
had  received  any  such  letter  "dated  May  24. 
1904,  or  thereabouts."  Held  no  grooBd  for 
striking  it  out.— Crawford  v.  Kline  ^.  J.  Snp-.i 
441. 

DESCENT  AND  DISTRIBUTION. 

See  "Cnrtecy" ;  "Dower" ;  "Executors  and  Ad- 
ministrators";  "Wills." 
Inheritance  and  transfer  taxes,  see  "Taxation,'' 

I   1.    Persons  aatitlad  and  tbedr  »oapee 
tlve  shares. 

*A  wife  not  provided  for  in  the  will  of  her 
husband  held  entitled  to  a  third  of  his  person- 
alty .—Matthews  V.  Targarona  (Md.)  6a 

'Under  the  statute  ot  distribution,  aa  amend- 
ed by  F.  L.  1809,  p.  204.  where  the  intesute'a 
living  next  of  kin  are  all  first  coo^os,  the  es- 
tate Is  to  be  distributed  among  the  living  fiist 
cousins  and  the  descendants  of  deceaaed  fint 
cousins  per  stirpes;  tlie  descendants  of  great- 
great  grandparents  and  of  great-ondea  and 
great-aunts  not  within  this  description  are  ex- 
cluded.— Smith  V.  McDonald  (N.  J.  Srr.  4 
App.)  840. 

i  S.    Klchts  and  llahUltieB  ^  beln  and 
distrlhateea. 

An  owner  of  land  agreed  to  convey  an  entire 
interest  in  the  coal  thereunder.  On  his  deatb 
it  was  found  that  he  had  only  an  undivided 
interest.  Held,  that  the  widow  and  bein  of 
decedents  were  not  required  to  purchase  the 
outstanding  interest  in  order  that  the  adminis- 
trator could  convey  fee-simple  title< — Faiher 
v.  Blubaker  Coal  Ca  (Pa.)  661. 

DESCRIPTION. 

Of  devisees  or  legatees  in  will,  see  "Wills,"  {  5. 
Of  property  conveyed,  see  "Deeds,"  i  1. 

DESERTION. 

Ground  for  divorce,  see  "Divorce,"  f{  1.  3. 

DESTRUCTION. 

Of  will,  see  "WUls,"  i  *. 

DETINUE. 


See  "Beplevin." 


See  "Wills." 


DEVISES. 


DILATORY  PLEAS. 

See  ''Pleading,"  i  1. 

DILIGENCE. 

Of  party  aricing  relief,  see  "Specific  Ferfora 
ance."  |  2. 
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DIRECTORS. 

3f  corporation,  aee  "CorporatlonB,"  |  i. 

DISABILITIES. 

Of  alieng,  see  "Aliena,"  8  1. 

3f  insane  persons,  see  "Insane  Persons,"  i  i. 

DISCHARGE. 

E'rom   indebtedness,    see  "Release." 

From  liability   as  gnarantor,   see  "Ouaranty," 

§  1. 
E'rom   UabilitT  m   surety,  see   "Principal  and 

Surety."  1 1. 

DISCRETION  OF  COURT. 

^r^nment  of  counsel   in  criminal  prosecution^ 

see  "Criminal  Law,"  |  6. 
Granting  continuance,  see  "Continuance." 
Reception  of  evidence,  see  "Trial,"  {  2. 
Rpopeninx  question  of  competency  of  witness, 

see  "Witnesses,"  }  1. 
Review  in  civil  actions,  see  "Appeal  and  E3r- 

ror,"  {  10. 
Review  in  criminal  prosecutions,  see  "Criminal 

Law»"  I  7. 
Taking  case  or  question  from  jury,  see  "Trial, 

S  4. 

DISMISSAL  AND  NONSUIT. 

Appealability  of  judgment  of  nonsuit,  see  "Ap- 
peal and  Error,"  (  1. 

At  trial,  see  "Trial,"  (  4. 

In  district  courts,  see  "Courts,"  S  S. 

Review  in  general  of  order  granting  nonsuit, 
see  "Appeal  and  Elrror,"  i  7. 

Review  of  discretionary  rulings  as  to  nonsuit, 
see  "Appeal  and  Error,"  |  10. 

In  particular  actiont  or  proceeding*. 

See  "Malicious  Prosecution,"  }  2;  "Replevin," 
SS  2,  4;  "Submission  of  Controversy. 

Appeal  or  writ  of  error,  see  "Appeal  and  Er- 
ror," H  1,  8,  4,  e. 

Per  injuries  caused  by  operation  of  street  rail- 
roads, see  "Street  Railroads,"  (  2. 

DISORDERLY  CONDUCT. 

See  "Breacb  of  the  Peace." 

DISORDERLY  HOUSE. 

Under  P.  L.  1898.  p.  884.  |  74,  there  could 
>e  no  conviction  for  Iceeping  a  disorderly  tiouse 
nrhere  the  proof  only  showed  a  sale  of  liquor 
irithout  a  license. — State  v.  Goff  (N.  J.  Sup.) 
)53. 

DISQUALIFICATION. 

>f  electors,  see  "Elections,"  I  2. 

DISSOLUTION. 

>f  attachment,  see  "Attachment,"  {  2. 
>f  injunction,  see  "Injunction,"  |  4. 
)f    school   districts,   see    "Schools   and    School 
Districts,"  {  1. 

DISTRIBUTION. 

)f  estate  of  decedent,  see  "Descent  and  Dis- 
tribution"; "Executors  and  Administrators," 
14. 


DIVERSION. 

Of  water  oonrse,  see  "Waters  and  Water  Coars- 
en" I  1, 

DIVIDENDS. 

On  corporate  stock,  see  "Corporationa,"  i  2. 

DIVORCE. 

Arrest  under  execution  for  failure  to  pay  ali- 
mony, see  "Execution."  {  6. 

Concurrent  jnrisdiction  as  to  custody  of  child 
of  divorced  parents,  see  "Courts,"  f  6. 

Separate  maintenance,  see  "Husband  and  Wife," 

I    1.    Oroands. 

*To  constitute  desertion  it  is  not  necessary 
that  the  intent  to  desert  should  have  been  form 
ed  when  the  party  first  left  his  home.— Foote 
V.  Foote  (N.  J.  Err.  ft  App.)  20S. 

I   2.    Def«BMs. 

*For  single  act  of  adultery  of  the  wife  a 
divorce  will  not  be  granted  uie  husband,  who 
either  connived  at  the  same  or  consented  there- 
to.—Delaney  V.  Delaney  (N.  J.  Err.  &  App.) 
217. 

f  8.    JnrladlotlAB,   proecedlBcs,  mmi.  z«- 

*Te8timony  of  other  witnesses  held  not  re- 
quired to  corroborate  evidence  of  desertion  in 
suit  for  divorce.— Foote  t.  Foote  (N.  J.  Err. 
&  App.)  206. 

In  a  suit  for  divorce,  evidence  held  sufficient 
to  show  desertion.- Foote  v.  Foote  (N.  J.  Err. 
&  App.)  206. 

'Desertion  occurring  less  than  two  years  prior 
to  the  commencement  of  a  suit  ^or  divorce  lield 
insufficient  to  sustain  a  decree. — Mizorowsky 
V.  Mizorowsky  (N.  J.  Ch.)  456. 

•That  a  wife  refused  to  emigrate  from  Rus- 
sia to  join  her  husband  in  New  Jersey  held 
insufficient  to  establish  desertion  as  of  the  date 
of  her  refusal. — Mizorowsky  v.  Mizorowsky 
(N.  J.  Ch.)  466. 

*In  a  suit  for  divorce,  evidence  held  insnffl- 
cient  to  show  that  petitioner  had  connived  in 
a  scheme  to  bring  about  the  adultery  comi^ain- 
ed  of. — Lindbarger  v.  Lindbarger  (N.  J.  Ch.) 
870. 

Elvidence  in  a  suit  for  divorce  considered,  and 
held  not  to  sustain  the  master's  finding  of 
willful,  continued,  and  obstinate  desertion.- 
Smith  V.  Smith  (N.  J.  Ch.)  986. 

*An  order  opening  a  divorce  case  to  take 
additional  evidence  will  not  be  granted  where 
the  party  applying  for  the  order  should  have 
known  of  the  necessity  for  the  evidence,  and 
had  the  evidence  in  his  possession.— Smith  v. 
Smith  (N.  J.  Ch.)  986. 

•Evidence  in  a  suit  for  divorce  held  sufficient 
to  show  desertion  by  husband.— Heer  v.  Heer 
(N.  J.  Ch.)  1018. 

•Evidence  In  a  suit  for  divorce  considered,  and 
held  sufficient  to  show  a  bona  fide  residence  in 
the  state  by  petitioner  and  desertion  by  her 
husband.— Heer  v.  Heer  (N.  J.  Ch.)  1013. 

•In  an  action  for  divorce,  evidence  held  not 
to  show  an  abandonment  by  the  complainant 
of  the  domicile  of  matrimony.— Hibbert  v.  Hib- 
bert  (N.  J.  Ch.)  1028. 

•Where  the  domicile  of  matrimony  is  in  a 
certain  state,  and  the  husband  deserts  the  wife, 
the  domicile  of  the  wife  continues  in  that  state 
until  she  has  acquired  one  elsewhere.— Hibbert 
V.  Hibbert  (N.  J.  Ch.)  1028^ 
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•Same  role  heU  to  apply  with  resixct  to 
appeals  in  divoroe  saita,  whether  decree  be 
for  divorce  a  menm  et  thoro  or  a  Tinealo.— 
Fidler   t.   Fidler   (R.   I.)   609. 

*C!ourt  and  Practice  Act,  pp.  3,  88,  95, 
SI  9,  304,  828  (Pab.  Laws,  p.  189,  c.  &iQ), 
passed  April  6,  1899,  and  Oen.  Laws  1896, 
c.  195,  11  18,  19,  as  amended  by  Publlu 
Laws,  p.  39,  c.  971,  passed  April  2,  1902, 
construed,  and  held  not  to  authorise  an  ap- 
peal from  a  decree  In  divorce.— Fidler  r.  Fid- 
ler (R.  I.)  609. 

I  4.    0«atod7  mmA  mtppovt  of  eUldven. 

On  petition  in  a  divorce  suit  br  a  mother 
for  restoration  of  her  minor  children  keld, 
that  tbe  order  denying  her  application  should 
be  without  prejudice  to  her  right  to  malie 
future  application  for  privileges  based  on  her 
future  good  conduct.— Bakley  v.  BaUey  (N.  J. 
Ch.)  440. 


DOCUMENTS. 

vU  action 

DOGS. 


As  evidence   in  dvU  actions,  see   "Evidence," 
J  8. 


See  "Aaimala." 

DOMICILE. 

Of  parties  as  atCectlng  Jurisdiction  In  action  for 

divorce,  see  "Divorce,"  {  3. 
Presumptions  as  to  domicile,   see  "SMdence," 

12. 

Settlement  of  pauper,  see  "Paupers,"  i  1. 

The  law  will  not  presume  tbe  place  of  birth 
as  a  domicile,  based  upon  the  abandonment  of 
the  last  domicile,  without  the  intention  of  adopt- 
ing a  new  one,  unless  the  evidence  clearly 
establishes  tbe  facts  on  which  that  presumption 
is  based.— Hibbert  t.  Hibbert  (N.  J.  Ch.)  IG^ 


See  "Glfta." 


DONATIONS. 


DOWER. 


See  "Curtesy." 

Covenant  against  as  compliance  with  contract 
for  sale  of  land,  see  "Vendor  and  Purchaser," 

Payment  of  dower  right  as  condition  precedent 
to  suit  for  specific  performance,  see  "Specific 
Performance,^'  {  2. 

I  1.    Inohomte  interest. 

*Wife  not  aclcnowledging  agreement  to  convey 
signed  by  her  A  eld  not  bound,  and  cannot  be 
compelled  to  convey  her  interest  in  the  lands. — 
Saldutti  V.  Flynn  (N.  J.  Ch.)  246w 

DRAFT. 

See  "Bills  and  Notes,"  »  2,  4. 

DRAINS. 

In  cities,  see  "Municipal  Corporations,"  {  6%. 

DRUNKENNESS. 

As  affecting  responsibility  for  mnrder,  see  "Hom- 
icide," J  1. 

DUE  PROCESS  OF  LAW. 

See  "Constitutional  Law,"  $  6. 


DURESS. 

Criminal  dnreas,   see  "Tbreala." 

DYING  DECLARATIONS. 

See  "Homicide,"  §  4. 

EASEMENTS. 

Jurisdiction  of  equity  in  general  to  determine 
title  to  easements,  see  "fiquity,"  |  1. 

Opinion  evidence  as  to  value  of,  see  "Bvidence,** 
1  10. 

Public  easements,  see  "Dedioation" ;  "High- 
ways." 

i   1.    Oreatloa,    ezlstenee,   nad   taraslaa-' 
tloa. 

*The  fact  that,  while  a  stone  wall  remained, 
plaintiff  could  not  and  did  not  use  the  land 
under  it  for  a  part  of  her  pasaway,  feeM  not 
to  constitute  an  abandonment  of  that  portion 
of  the  passway.— Dewire  v.  Hanley  (Oonn.) 
S78. 

*Where  the  owner  of  land  makes  a  map  of  it, 
showing  a  street  upon  il;  and  sells  lots  aoattlng 
on  and  calling  for  such  street,  the  purchaser 
acquires  a  right  to  use  the  street  againnt  the 
original  purchaser  and  subsequent  pnrcbasers 
under  him.— Poole  v.  Qreer  (Del.  Super.)  767. 

I  2,   Esiest  ef  rlsht,  vae,  mmA  otetrme- 

tlOB. 

'Where  it  appears  that  plaintiffs  rights  have 
been  invaded,  he  is  entitled  to  some  damages 
notwithstanding  he  did  not  show  that  he  had 
suffered  any  specific  pecuniary  loss. — Dewire 
V.  Hanley  (Conn.)  573. 

In  an  action  for  a  mandatory  injunction  to 
compel  defendant  to  restore  a  right  of  way  to 
its  former  condition,  the  rights  of  the  parties 
held  not  too  uncertain  to  warrant  an  injane- 
tion.— Dewire  v.  Hanley  (Conn.)  573. 

*An  obstruction  to  a  passway  forms  one  of  a 
class  of  cases  in  which  the  equitable  remedj 
by  injnnction  may  be  sought— Dewire  v.  Han- 
ley (Conn.)  578. 

*Where  a  passway  is  clearly  defined,  the  own- 
er is  entitled  to  the  whole  way,  and  in  not 
confined  to  a  reasonable  and  convenient  way 
within  its  limits.— Dewire  v.  Hanley  (Conn.) 
578. 

*The  facts  that  plaintitF  must  show  in  order 
to  recover  for  the  obstruction  of  a  right  of  war 
stated.— Poole  v.  Greer  (Dei.  Super.)  767. 

In  an  action  for  the  obstruction  of  a  right 
of  way,  held,  that  a  certain  defect  in  the  com- 
plaint should  have  been  taJien  advantage  of  by 
special  demurrer. — Poole  v.  Greer  (DeL  Saper.i 
767. 

In  an  action  for  obstruction  of  a  right  of 
way,  a  verdict  for  $200  held  excessive  by  $150. 
—Poole  V.  Oreer  (Del.  Super.)  767. 

An  injunction  held  to  lie  to  restrain  defendant 
from  entering  on  complainant's  land  and  sink- 
ing a  well  under  a  grant  of  an  easement. — Sked 
T.  Pennington  Spring  Water  Oa  (N.  J.  Ch.) 
713. 


EJECTMENT. 


"Jndg- 


EJqnitable  relief  against  Judgment, 

ment,"  {  2. 
Judgment  in,  as  bar  to  right  of  subrogation,  see 

"Subrogation." 
To  recover  land  taken  for  public  use   without 

exercise  of  power  of  eminent  domain,  aee  "Ekn- 

inent  Domain,"  J  8. 


'Foist  aaaotnted.    See  ajllnbaa. 
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i    1.    Blcbt  of  MitloB  and  defesM*. 

*0n«  must  recover  real  estate,  if  at  all,  upon 
the  strength  of  his  own  title.— Moran  v.  Deni- 
son  (Conn.)  291. 

In  ejectment  by  intestate's  administrator, 
widow,  and  heirs  to  recover  certain  land  in  the 
right  of  the  administrator,  defendant  held  not 
estopi;>ed  to  dispute  intestate's  title  by  certain 
leases  taken  from  the  widow  and  heirs,  to  which 
the  administrator  was  not  a  party. — ^Thomas  T. 
Young  (Conn.)  955. 

Where  one  purchases  real  estate  with  knowl- 
edge of  a  prior  parol  purchase  by  one  in  pos- 
session, he  becomes  a  trustee  of  such  prior 
purchaser,  and  can  maintain  ejectment  againut 
his  beneficiary. — Atlantic  City  R.  Co.  t.  Johan- 
son  (N.  J.  Ch.)  719. 

Where  petitioner  asks  for  a  rule  to  bring  eject- 
ment as  provided  by  Act  April  16,  1903,  and 
is  shown  to  be  in  physical  possession,  his  right 
to  the  rule  cannot  be  defeated  because  the 
portion  of  the  land  of  which  he  is  in  possession 
was  under  one  to  whom  defendant  had  executed 
a  deed.— Welsh  v.  Clough  (Pa.)  677. 

On  appeal  an  order  refusing  rule  to  bring 
ejectment  under  Act  April  16,  1908,  where 
thei«  is  no  finding  as  to  bow  much  of  the  tract 
petitioner  is  in  possession  of,  will  be  reversed. 
—Welsh  T.  ClougV  (Pa.)  677. 

Where  a  city  owns  land  in  fee  and  has  been 
ousted  from  possession,  the  action  of  trespass 
and  ejectment  is  the  appropriate  action  to  ertab- 
lish  title  and  recover  possession,  altbougb  the 
land  may  be  covered  by  the  tide.— City  of  Provi- 
dence V.  Comstock  (R.  I.)  307. 

{   S.    Plsadlac  amd  evldenoe. 

*In  ejectment  by  an  administrator  to  recover 
certain  land  in  his  representative  capacity,  the 
burden  of  proof  was  on  plaintiff  to  show  title 
in  his  intestate  or  an  estoppel  against  defend- 
ant to  dispute  the  same.— Thomas  v.  Tonng 
(Conn.)  956. 

In  an  action  to  recover  land  in  the  right  of 
an  administrator,  certain  leases  executed  be- 
tween defendant  and  intestate's  widow  and  cer- 
tain of  his  heirs  held  admissible  to  show  that 
after  the  execution  of  the  first  lease  defend- 
ant's possession  was  not  in  his  own  right. — 
Thomas  v.  Tonng  (Conn.)  955. 

•Under  Gen.  St.  p.  1282,  defendant  in  eject- 
ment is  confined  to  the  plea  of  not  guilty.- Mu 
Pleasant  Cemetery  (3o.  v.  Erie  R.  Co.  (N.  J. 
Sup.)  192. 

i    3.    Trial,    Jvdgineiit,    emfoxoement    of 
Jndsment,  and  reTiew. 

Personal  property  cannot  be  seized  under  a 
writ  of  hal>ere  facias  possessionem  and  deliv- 
ered to  plaintiff  in  the  writ. — Keystone  Coal 
Co.  V.  wTlHams  (Pa.)  407. 

Where,  on  confession  of  judgment  on  a 
lease,  the  sheriff  on  a  return  to  a  writ  of 
habere  facias  possessionem  includes  personalty, 
defendant's  remedy  is  by  a  common-law  action, 
and  not  by  rule  to  op<!n  judgment  and  set  aside 
execution. — Keystone  Coal  Co.  v.  Williams 
(Pa.)  407. 

•Act  May  8.  1901  (P.  L.  142),  providing  that 
first  judgment  in  ejectment  shall  t>e  conclusive, 
AeM  not  retrospective  in  character.— Neeld  v. 
Cunningham  (Pa.)  1095. 

I  4.    Samaces,   mesne    profits,   Improve- 
ments,  and  taxes. 

•Where,  in  ejectment,  judgment  has  been  ren- 
dered against  defendant,  and  no  question  has 
been  raised  as  to  improvements,  defendant  in 
a  second  ejectment  brought  by  himself  as  plain- 
tiff may  recover  the  value  of  the  improvements 
on  the  land  as  provided  for  by  Act  April  12, 


1842  (P.  L.  26^.- Neeld  v.  Cunningham  (Pa.) 
1095. 

ELECTION. 

Between    testamentary    provisions    and    other 

rights,  see  "Wills,"  }  6. 
Jurisdiction  of  equity  as  to  election  under  will, 

see  "Equity,"  }  1. 

ELECTIONS. 

Of  corporate  officers,  see  "Corporations,"  I  4 

i   1.    Eleotlon  districts  or  preoinots  and 
olBeors. 

Under  Gen.  Laws  1896,  c.  11,  |  32,  the 
town  council  held  to  have  improperly  selected 
supervisors  of  election  from  a  list  submitted 
by  a  former  democratic  town  committee  where 
a  list  had  been  filed  with  the  town  clerk  by 
such  committee's  successors  in  office.— Xarbox  v. 
Qariick  (R.  I.)  604. 

The  action  of  the  town  council  in  appointing 
supervisors  of  election  from  a  list  submitted 
by  the  outgoing  town  committee  held  void, 
under  Gen.  Laws  1896,  c.  11,  f  S2.— Tarbox 
v.  Oarlick  (R.  I.)  604. 

{   2.    RejElstratlon  of  voters. 

Under  Code  1904,  art.  33,  {  24,  the  courts 
have  appellate  and  not  original  jurisdiction  in 
matters  relating  to  the  registration  of  disquali- 
fied persons.— Smith  v.  McCormick   (Md.)  929. 

i   3.    Contests. 

Election  Law  (P.  L.  1896,  p.  312)  S  168d, 
does  not  make  the  refusal  of  a  county  clerk  to 
place  a  candidate's  name  upon  a  ticket  to  be 
voted  upon  at  an  election  a  ground  for  a  con- 
test against  the  candidate  declared  elected. — 
Smith  V.  Ashmead  (N.  J.  Sup.)  877. 

ELECTRICITY. 

Breach  of  contract  to  furnish  electricity,  see 
"Contracts,"  f{  4,  6. 


!  "Neg- 


ELEVATORS. 

Negligence  in  maintenance  of  elevator,  i 
ifgence,"  {{  1,  4. 

EMINENT  DOMAIN. 


Condemnation  of  railroad  right  of  way,  see 
"Railroads,"  i  8. 

Objections  for  purpose  of  review  in  condemna- 
tion proceedings,  see  "Appeal  and  Error," 
i  2. 

Opinion  evidence  in  c<»idemnation  proceedings, 
see  "Evidence,"  {  10. 

Public  improvements  by  municipalities,  see  "Mu- 
nicipal Corporations,"  {  4. 

Relevancy  of  evidence  in  condemnation  proceed- 
ings, see  "Evidence,"  {  3. 

Unlawful  exercise  of  power  of,  as  ground  tor 
injunction,  see  "Injunction,"  |  1. 

g   1.    Gompensatlon. 

In  proceedings  to  condemn  land  and  wharf 
rights  for  the  widening  of  a  street,  a  leasee  of 
a  wharf  along  such  street  was  not  estopped  by 
the  lease  from  asserting  rights  in  the  harbor  in- 
cident to  its  ownership  of  a  wharf  along  an  in- 
tersecting street. — City  of  Baltimore  v.  Balti- 
more &  Philadelphia  Steamboat  Co.  rMd.)  a~)3 ; 
Baltimore  &  Philadelphia  Steamboat  Co.  v.  City 
of  Baltimore,  Id. 

•Owners  of  lots  adjoining  a  harbor  who  filled 
them  out  as  authorized  by  Acta  1796,  c.  45, 
Acts  1801,  c.  92.  and  Acts  1805,  e.  94,  and  their 


•Point  annotated.    Seo  syllabus. 
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successors  in  title,  could  not  be  deprived  of  tiieir 
wharfage  rights  and  privileges  without  their  con- 
sent, except  by  the  exercise  of  the  power  of  emi- 
nent domain.— City  of  Baltimore  y.  Baltimore  & 
Philadelphia  Steamboat  Co.  (MdO  353;  Balti- 
more &  Philadelphia  Steamboat  Co.  v.  City  of 
Baltimore,  Id. 

*In  proceedings  to  condemn  land  under  Acts 
1904,  pp.  147. 149,  c.  87,  g§  8, 9,  the  burnt  district 
commission  of  Baltimore  held  required,  in  estimat- 
ing damages  for  property  or  improvements  taken, 
to  consider  damages  to  property  not  taken.— City 
of  Baltimore  v.  Baltimore  &  Philadelphia  Steam- 
boat Co.  (Md.)  353;  BalUmore  &  Philadelphia 
Steamboat  Co.  v.  City  of  Baltimore,  Id. 

*  Damages  to  property  appropriated  by  a  rail- 
road are  to  be  ascertained  as  of  the  date  of  the 
filing  of  the  bond  to  pay  damages  by  the  rail- 
road company. — Schonbardt  v.  Pennsylvania  K. 
Co.  (Pa.)  543. 

Measure  of  damages  on  condemnation  of 
quarry  determined.— Cole  v.  Ellwood  Power 
Co.  (Pa.)  67a 

'Lessee  of  quarry  ta  parol  held  entitled  to 
damages  where  quarry  is  taken  in  condemnation 
proceeding*.— Cole  v.  Ellwood  Power  Ck>.  (Pa.) 
078. 

Where  a  building  is  condemned,  the  cost  to  a 
tenant  of  removing  machinery  may  be  consider- 
ed as  bearing  on  the  value  of  the  leasehold  in- 
terest— James  McMillin  Printing  Co.  v.  Pitta- 
burg,  C.  &  W.  B.  Co.  (Pa.)  IWI. 

*  Bights  lof  lessee  of  building  on  condemnation 
thereof  determined. — James  McMillin  Printing 
Co.  V.  Pittsburg,  C.  &  W.  B.  Co.  (Pa.)  1091. 

*In  condemning  a  building  without  municipal 
consent,  where  the  lease  to  a  part  of  the  building 
is  extended,  the  railroad  wul  be  liable  to  the 
tenant  on  the  lease  as  extended. — Shipley  t. 
Pittsburg,  C.  &  W.  B.  Co.  (Pa.)  1094. 

I  2.  PvooeedlBsa  to  teke  proporty  and 
Miaes*  oompeaaatlon. 
•Under  Gen.  St  1902,  f|  791,  792,  807,  held, 
that  the  judge  in  proceedings  for  the  appoint- 
ment of  appraisers  of  damages  for  the  taking 
of  lands  for  railroad  purooses  bad  authority  to 
extend  the  time  for  toe  filing  of  an  appeal  for 
more  than  10  days  after  the  filing  of  his  find- 
ing.—New  York,  N.  H.  4  H.  B.  Co.  v.  Illy 
(Conn.)  965. 

(Jen.  St  1902,  i  4120,  in  relation  to  eminent 
domain  proceedings,  and  to  the  assessment  of 
compensation  in  a  case  where  there  is  an  estate 
for  years,  held  to  have  no  application  as  con- 
cerns the  power  of  the  judge  to  section  3687, 
providing  lor  tlie  taking  of  real  estate  for  rail- 
road purposes.— New  York,  N.  H.  &  H.  B.  Co. 
V.  Illy  (Conn.)  965. 

On  an  application  for  appraisers  on  the  taking 
of  land  for  railroad  purposes  under  Gen.  St 
1902,  t  3687,  held,  that  the  judge  has  no  au- 
thority to  determine  whether  the  claim  of  one 
claiming  an  interest  is  In  fact  well  founded. — 
New  York,  N.  H.  ft  H.  E.  Co.  y.  Illy  (Conn.) 
965. 

In  a  proceeding  to  condemn  certain  land  and 
wharf  rights,  an  objection  that  the  trial  judge 
allowed  damages  only  for  a  portion  of  claimant's 
improvements  located  on  the  condemned  part  of 
the  property  and  excluded  damages  to  the  re- 
mainder held  unsustainable.— City  of  Baltimore 
V.  Baltimore  &  Philadelphia  Steamboat  Co.  (Md.) 
353;  Baltimore  &  Philadelphia  Steamboat  Go. 
V.  City  of  Baltimore,  Id. 

In  proceedings  to  condemn  certain  wharf 
rights,  a  prayer  that  the  city  of  Baltimore  had 
never  aaserted  any  claim  or  right  to  dock  vessels 


in  a  certain  i>ortion  of  the  wharf  in  question 
which  wonld  interfere  with  any  of  claimant's 
rights  held  properly  refused. — Ci^  of  Baltimore 
V.  Baltimore  &  Philadelphia  Steamboat  Co. 
(Md.)  353 ;  Baltimore  &  Philadelphia  Steamboat 
CJo.  v.  City  of  Baltimore,  Id. 

In  a  condemnation  proceeding,  claimant  held 
not  prejudiced  by  the  refusal  of  a  prayer  that 
in  considering  claimant's  damages  the  court 
should  consider  injury  to  rights  not  token. — 
City  of  Baltimore  v.  Baltimore  &  Philadelphia 
Steamboat  Co.  (Md.)  353 ;  Baltimore  &  Pliiladel- 
phia  Steamboat  Ca  v.  City  of  Baltimore,  Id. 

In  a  proceeding  to  condemn  certain  wharf 
rights,  refusal  of  the  court  to  allow  compensa- 
tion for  loss  of  emoluments  to  arise  from 
wharfage  held  not  error.— City  of  Baltimore  v. 
Baltimore  &  Philadelphia  Steamboat  0>.  (Md.) 
353;  Baltimore  &  Pliiladelphia  Steamboat  Co. 
v.  City  of  Baltimore,  Id. 

In  condemnation  proceedings,  wha«  a  proved 
map  showing  a  route  filed  by  another  railroad 
is  introduced,  it  was  error  to  admit  evidence 
that  the  central  line  of  this  route  passed  over 
the  property  in  question.— In  re  Central  £L  Co. 
of  New  Jersey  (N.  J.  Sup.)  905. 

In  condemnation  proceedings,  on  oMiflicting 
evidence  as  to  whether  lease  had  been  terminat- 
ed by  notice  to  quit  the  question  is  for  the  joir. 
—Cole  v.  Ellwood  Power  Co.  (Pa.)  678. 

Where  a  condemnation  proceeding  waa  tried 
on  the  theory  that  there  could  be  recovery  for 
the  cost  of  removal  of  machinet7  in  a  build- 
ing condemned,  it  cannot  be  first  objected  on 
appeal  that  the  tenant  was  not  entitled  to  such 
compensation. — James  McMillin  Printing  Co.  t. 
Pittsburg,  C.  &  W.  B.  Ca  (Pa.)  1091. 

i   8.    Beatedle*   of   owaan   of  property. 

In  a  suit  to  enjoin  the  construction  of  an 
elevated  railway  and  the  vacation  of  a  certain 
street  facts  held  not  to  show  that  complaioant's 
legal  right,  on  which  he  asserted  his  cuaim,  was 
wholly  settled  as  a  matter  of  law. — ^Boberta  t. 
West  Jersey  &  S.  B.  Co.  (N.  J.  (Jh.)  46a 

£iquity  held  to  have  no  jnrisdictioa  to  oijoin 
(.ou-sii,.  I  1,11  o(  fl".iittKl  railroad  unlens  the 
legal  rights  on  which  complainant  rests  his 
claim  are  as  a  matter  of  law  wholly  settled.— 
Roberts  t.  West  Jersey  &  S.  B.  Ca  (N.  J.  CJK.) 
460. 

'Granting  of  injunction  staying  an  import- 
ant public  work  held  not  justified.— Boberta  v. 
West  Jersey  &  S.  B.  Ck>.  (N.  J.  CSi.)  460. 

Where  a  landowner  brings  ejectment  for  land 
taken  without  compensation  by  a  railroad,  jadg- 
ment  will  be  stayed  penduig  condemnation 
proceedings.— Connellsvilfe  Oas  Coal  Oo.  y 
Baltimore  &  O.  B.  Co.  (Pa.)  669. 

•Preliminary  injunction  on  bill  by  township 
to  restrain  railroad  company  from  appropriating      i 

fart  of  township  road  denied. — Crescent  Td    v. 
•ittsbnrg  &  U  H.  B.  Co.  (Pa.)  942. 

^    4.   ntlo  or  rlclits  aeanlred.  I 

Where  a  railroad  company  condemns  a  leased 
building  and  the  leasehold  interest  it  cannot  i 
exercise  the  landlord's  right  under  the  lease  to 
compel  the  tenant  to  vacate  the  buildinx  on 
10  days'  notice.— Shipley  v.  Pittsburg.  O,  £  W. 
B.  Co.  (Pa.)  1094.  a.        •  t. 

EMPLOYES. 

See  "Master  and  Servant"  I 

ENCROACHMENT.  | 

On  streets,  see  "Mnniciiial  Corporationji^'*  |  6. 


•Point  annotated.    See  syUabns. 
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ENTICEMENT. 


Of  husband  or  wife,  see  "Husband  and  Wife," 
I  S. 

ENTRY. 

Re-entry  by  landlord,  lee  "Landlord  and  Ten- 
ant," i  7. 

ENTRY,  WRIT  OF. 

See  "Ejectment." 

EQUALIZATION. 

Of  taxes,  aee  "Taxation,"  {  8. 

EQUITABLE  ESTOPPEL 

See  "EBtoppei."  (  1. 

EQUITY. 

See  "Contempt" 

C'osts  in  equitable  actions,  see  "Costs,"  (  2%. 

Creation  of  equitable  estates  by  wills,  see 
"Wills,"  {  6. 

Equitable  estoppel,  see  "Estoppel,"  §  1. 

Equitable  relief  in  suit  to  have  corporation  de- 
clared insolvent,  see  "Corporations."  §  6. 

Equitable  set-ofF,  see  "Set-0£E  and  Counter- 
claim." 

Imputation  of  laches  to  husband  for  failure  to 
prospoute  suit  against  wife,  see  "Husband 
and  Wife,"  {  3. 

Belief  against  judgment,  see  "Judgment,"  i  2. 

Partkmlar  nibjeoU  of  eguitahle  furUdiction  and 
equitalie  remedie*. 

See  "Cancellation  of  Instruments";  "Fraudu- 
lent Conveyances";  "Injunction";  "Marshal- 
ing Assets  and  Securities";  "Nuisance,"  $  1; 
"Partition,"  {  1;  "Quieting  Title";  "Receiv- 
ers"; "Reformation  of  Instruments";  "Spe- 
cific Performance";    "Trusts." 

Compelling  conveyance  to  assiKuee  of  purchas- 
er in  contract  for  sale  of  lajad.  see  "Vendor 
and  Purchaser,"  {  4. 

Construction  of  will,  see  "Wills,"  i  6. 

Determination  of  nature  of  conveynnce  as  deed 
or  mortgage,  see  "Mortgages."   §  1. 

Establishment  of  lost  instruments,  see  "Lost 
Instruments." 

Interpleader,  see  "Interpleader." 

Recovery  of  legacy,  see  "Wills,"  §  6. 

Setting  aside  sale  of  trust  property,  see 
"Trusts,"  I  4. 

Review  on  appeal. 

Presumptions  on  appeal,  see  "Appeal  and  Er- 
ror," J  9. 

Specification  of  errors,  see  "Appeal  and  Error," 
i  3. 

i    1.    Jnrladlotloii,  prlnelplea,  mad  auw- 


*A  suit  in  equity  to  enforce  the  liability  of 
stockholders  held  not  such  that  jurisdiction 
would  be  retained  for  the  purpose  of  preventing 
a  multiplicity  of  actions  at  law.— Miller  v. 
Willett  (N.  J.  Err.  &  App.)  981. 

An  action  at  law  to  recover  a  distributive 
share  can  be  maintained  only  after  a  decree  of 
distribution.— Van  Dyke  v.  Van  Dyke  (N.  J.  Ch.) 
215. 

The  action  at  law  to  recover  a  distributive 
share  of  an  estate  by  statute  in  no  way  limits 
the  jurisdiction  of  the  chnnoery  court. — Van 
Dyke  t.  Van  Dyke  (N.  J.  Ch.»  l.'1.5. 


A  bill  may  be  filed  for  the  recovery  of  a 
legacy  or  distributive  share  either  tiefore  or 
after  a  settlement  in  the  orphans'  court — Van 
Dyke  v.  Van  Dyke  (N.  J.  Ch.)  215. 

'Where  it  is  doubtful  whether  complainant 
has  a  complete  remedy  at  law,  e<iuity  will 
maintain  jurisdiction  where  the  bill  alleges 
fraud  on  the  part  of  defendant— Dawson  v. 
Leschziner  (N.  J.  Ch.)  449. 

•As  a  general  rule,  where  a  chancery  court 
has  concurrent  jurisdiction  with  the  law  courts 
of  a  cause  brought  in  equity,  the  defendant 
should  take  his  objections  to  the  jurisdiction  on 
the  ground  that  complainant  has  an  adequate 
remedy  in  law  early  in  the  action  either  by  de- 
murrer or  by  answer  or  it  will  be  waived. — 
Christian  Feigenspan  v.  Nizolek  (N.  J.  Ch.)  703. 

*A  court  of  equity  held  not  to  have  jurisdic- 
tion to  determine  legal  title  to  an  easement,  but 
to  have  jurisdiction  to  protect  equitable  estate 
in  land.— Burrell  v.  Middleton  (N.  J.  Ch.)  978. 

Agreement  held  to  give  an  equitable  estate  in 
land  which  will  be  protected  in  equity. — Burrell 
V.  Middleton  (N.  J.  Ch.)  978. 

The  question  of  legal  title  to  land  held  not 
one  to  be  disposed  of  on  a  bill  asserting  equi- 
table title  to  the  land. — Hubatka  t.  Maierhoefer 
(N.  J.  Ch.)  1002. 

*The  avoidance  of  a  multiplicity  of  suits  held 
not  a  sufiicient  ground  to  authorize  equity  to 
take  charge  of  administration  of  an  estate. — 
Clark  V.  Peck  (Vt)  14. 

*The  fact  that  an  annuitant  udder  a  will 
needs  money  held  not  to  authorise  a  chancery 
court  to  take  charge  of  the  administration  ci 
the  estate.— Clark  v.  Peck  (Vt)   14. 

*An  alleged  conspiracy  between  executors  and 
the  estate  held  not  to  authorize  chancery  to 
take  jurisdiction,  the  proper  remedy  being  re- 
moval of  the  executors  under  V.  S.  2380,  2384.— 
Clark  V.  Pedt  (Vt.)  14. 

*A  court  of  chancery  fteld  to  have  no  jurisdic- 
tion as  to  an  election  of  a  widower  in  relation 
to  taking  under  the  will.— Clark  v.  Peck  (Vt) 
14. 

Where  a  bill  showed  a  dispute  as  to  the  loca- 
tion of  a  boundary,  and  that  defendant  was 
building  a  fence  on  a  part  of  the  land  claimed 
by  complainant,  it  was  no  ground  for  an  injunc- 
tion or  for  the  interposition  of  equity. — Watkins 
v.  C!hilds  (Vt.)  81. 

I   2.    Fleadlns. 

*A  bill  to  reach  property  fraudulently  con- 
veyed is  not  multifarious  because  it  joins  as 
defendants  persons  alleged  to  have  assisted 
debtor  in  covering  up  his  property. — Regester 
v.  Regester  (Md.)  12. 

Bill  in  suit  to  ascertain  distributive  share  of 
estate  held  not  defective  for  failure  to  pray  for 
the  payment  of  the  amount  when  ascertained. 
—Van  Dyke  y.  Van  Dyke  (N.  J.  Ch.)  215. 

Defendant  administrator  in  suit  in  chancery 
court  by  next  of  kin  to  ascertain  distributive 
share  held  not  exonerated  from  answering  cer- 
tain interrogatories  in  complainant's  bill. — Van 
Dyke  v.  Van  Dyke  (N.  J.  Ch.)  215. 

Where  a  bill  disclosed  that  complainant  em- 

Sloyed  defendants  to  sell  certain  lands,  that 
efendant  procured  a  purchaser  for  $5,500,  but 
assured  complainant  that  ^,062  was  the  best 
price  that  could  be  had,  and  complainant  con- 
veyed the  land  for  such  price,  held  to  state 
a  cause  of  action  for  an  accounting  and  for 
the  excess  paid  to  defendants  over  the  amount 
received,  and  is  not  demurrable  on  the  ground 
that  complainant  has  a  c(HnpIete  remedy  at 
law.— Dawson  v.  Leschzlner  (N.  J.  Oh.)  448. 


*  Point  aiuiotated.    8o«  syllaliva. 
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A  modon  to  ttrlke  oat  an  entire  bill,  onder 
Chancery  Bole  213,  may  be  treated  as  a  de- 
mnrrer  to  the  bill.— Holton  v.  Holton  (N.  J. 
Ch.)  481. 

*Where  a  bill  in  equity  was  filed  in  the 
common  pleas,  and  defendant  filed  a  demurrer, 
setting  up  prior  adjadication  In  the  court  of 
quarter  sessions,  it  is  bad  as  a  apeaking  de- 
murrer, where  there  is  no  reference  in  the  bill 
to  the  proceedings  of  the  quarter  sessions.— Pew 
V.  Minor  (Pa.)  787. 

•Demurrer  to   a   bill   admits   truth  of   facts 

Jileaded,  but  denies  that  they  are  sufficient  to 
ustify  release.— Pew  v.  Minor  (Pa.)  787. 

Where  a  statute  on  which  a  plea  to  a  suit  for 
injunction  was  based  was  repealed  pending  suit, 
defendants  were  entitled  to  an  opportunity  to 
answer  over.— Barnes  v.  N.  Roy  &  Bon  (R.  I.) 
277. 

*A  defendant  in  equity  held  entitled  to  answer 
anew  to  an  amended  bill  filed  by  leave  of 
court  after  the  sustaining  of  a  demurrer  to  the 
original   bill.— Scoyille  v.  Brock   (Vt)   677. 

(   3.    Hearing,    svbmlssloii    of   Issues    to 
Jnrr,  and  reheaiins. 

*When  a  feigned  issue  is  framed  in  equity 
and  sent  to  a  law  court  for  trial  before  a  jury, 
it  is  proper  for  the  trial  court  to  direct  a  ver- 
dict if  the  evidence  justifies  the  peremptory  Is- 
struction  given.— Sparks  v.  Boss  (N.  J.  Ch.) 
977. 

*0n  trial  of  a  suit  in  equi^,  the  judge  should 
find  and  state  in  connected  and  paragraphic 
form  his  finding  of  fact  and  conclusions  of 
law.— Hastings  Water  Co.  v.  Hastings  Bor- 
ough (Pa.)  403. 

Necessity  of  findings  of  fact  and  conclusions 
of  law  by  judge.  In  equity  cases,  determined. — 
Dickey  v.  Norris  (Pa.)  641. 

i  4.    Masters    and    oommissloners,    and 
pro«e«dinsa  before  theau 

A  conrt  of  chancery  held  entitled  to  infer 
such  facts  from  those  reported  b^  a  master 
under  (V.  S.  936-942)  as  necessarily  or  fairly 
result  therefrom. — Davenport  v.  Crowell  (Vt.) 
567. 

i  8.     Decree  and  enf oroement  thereof. 

The  validity  of  a  decree  of  a  court  of  chan- 
cery after  affirmance  cannot  be  questioned  by 
petition  filed  in  the  chancery  court  challenging 
the  jurisdiction  of  the  court. — Cook  v.  Weigley 
(N.  J.  Err.  &  App.)  480. 

Provisions  in  final  decree  held  not  to  au- 
thorize striking  out  of  material  words  therein. — 
Eureka  Fire  Hose  Co.  v.  Eureka  Bubber  Mfg. 
Co.  (N.  J.  Ch.)  870. 

An  enrolled  decree  may  be  opened  on  petition 
for  the  purpose  of  permitting  the  defendant  to 
make  a  defense  on  the  merits.- White  v.  Smith 
(N.  J.  Ch.)  1017. 

Where  a  decree  was  taken  against  a  party 
without  a  trial  on  tl)e  merits  as  to  a  particular 
proposition  in  the  case,  it  was  within  the  dis- 
cretion of  the  Chancellor  to  open  the  decree  and 
permit  a  defense  on  the  merits  of  such  question. 
—White  V.  Smith  (N.  J.  Ch.)  1017. 

*The  rule  that  affirmative  relief  will  not  be 
granted  to  a  defendant  unless  he  makes  claim 
to  it  under  Court  and  Practice  Act  1905, 
p.  91,  {  316,  by  setting  up  in  the  answer  any 
matter  that  would  be  available  on  cross-bill, 
has  no  application  to  a  suit  for  an  account. — 
Downea  y.  Worch  (B.  10  003. 

ERROR,  WRIT  OF. 

Se«  "Appeal  and  Error." 


ESTABLISHMENT. 

Of  bridges,  see  "Bridges,"  |  1. 

Of  highways,  see  "Highways,"  I  1. 

Of  lost  iustruiuents,,B«e  "Lost  Instnunents." 

Of   railroads,    see   Tlailroads,"    {    4;     "Street 

Railroads,     §  1. 
Of  telegraphs  or  telephones,  see   "Telegraphs 

and  Telephone,"  {  1. 
Of  trusts,  see  "Trusts,"  i  1. 
Of  will,  see  "WUls,"  |  4. 

ESTATES. 

Created  by  deed,  see  "Deeds,"  k  z. 

Created  by  will,  see  "WiUs,"  (  5. 

Decedents  estates,  see  "Descent  and  Dlatribn- 
tlon";    "Executors  and  Administrators." 

Estates  for  years,  see  "Landlord  and  Tenant" 

Beservation  of  rents  on  conveyance  in  fee.  see 
"Ground  Bents." 

Tenancy  in  common,  see  "Tenancy  in  Com- 
mon.'' 

Trasts,  see  "Trnats,"  f  2. 

Particular  ettatet. 
See  "Curtesy";   "Dower";   "Life  Bstatea." 

ESTOPPEL 

By  judgment,  see  "Judgment,"  l|  3,  4. 

Of  bailee  to  deny  title  of  bailor,  see  "Bail- 
ment." 

Of  receiptor  of  attached  property,  see  "Attach- 
ment,''^ J  1.  F    v~^». 

Of  receiver  to  deny  liability  on  bond,  aee  "Be- 

ceivers,"  S  1. 
Of  stockholder  to  object  to  exchange  of  notes 

between  corporations,  see  "Corporatiooa,"  {  4. 
Of    tenant    to    dispute    title    of   landlord,    see 

"Landlord  and  Tenant,"  {  2. 
To  claim  compensation  for  property  taken  in 

exercise   of   power   of   eminent   domain,   see 

"Eminent  Domain,"  S  1. 
TO  dmy  title  in  ejectment,  see  "Bjectment," 

i  1. 
To  deny  validity  of  contract,  see  "Contracts," 

i  1. 
To  deny  waiver  of  loss,  see  "Insurance,"  t  5. 
To  object  to  reception  of  evidence,  see  "Trial," 

i  2. 
To  specifically  enforce  contract,  see   "Specific 

Performance,"  (  2. 

I    1.    Equitable  estoppel. 

*An  estoppel  in  pais  need  not  be  pleaded.— 
Bemhard  v.  Bochester  German  Ins.  C^.  (Conn.) 
184. 

A  notice  to  the  city  engineer  by  one  in  pos- 
session of  land,  claiming  adversely  to  the  city, 
that  he  intends  to  erect  a  building  thereon  un- 
der Pub.  Laws  1878,  p.  120,  c  &S&,  %  S,  held 
not  to  estop  the  city  from  afterwards  assert- 
ing title.— City  of  Providence  v.  Comstook  (B. 
1.)  307. 

Assessors  cannot  make  admissions  of  title  as 
against  the  city.— City  of  Providence  v.  Corn- 
stock  (R.  I.)  307. 

*A  person  held  estopped  by  silence  from  assert- 
ing a  claim  against  an  estate  of  a  decedent.— 
Pond  V.  Pond's  Estate    (Vt)   97. 

An  executor  contesting  the  allowance  of  a 
claim  held  entiUed  to  avail  himself  of  the  de- 
fense of  estoppel. — Pond  ▼.  Pond's  Elstate  (Vt) 
97. 

*A  stockholder  of  a  corporation  held  estopped 
from  maintaining  an  action  against  a  director 
for  loss  to  the  corporation  resulting  from  the 
exchanging  of  notes  by  the  corporation  and 
another.— Davenport  y.  Crowell  (VtJ  657. 


*  Point  annotated.    See  ayllabva. 
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EVIDENCE. 

See  "Depowtions";    "WitneBseB." 

/Ldmis.<ribility  of  evidence  under  pleading,  see 
"Pleading,"  i  5. 

Applicability  of  instructions  to  evidence,  see 
-Trial,"  i  5. 

Conformity  of  judgment  to  proofs,  see  "Judg- 
ment," §  1. 

Laws  changing  rules  of  evidence  as  encroach- 
ment of  powers  of  judiciary,  see  "Constitu- 
tional Law,"  8  2. 

Questions  of  fact  for  jury,  see  "THai,"  |  4. 

Reception  at  trial,  see  "Criminal  Law,"  (  5; 
"Trial,"  8  2. 

Verdict  or  findings  contrary  to  evidence,  see 
"Now  THal,"  I  1. 

A*  to  particular  fact*  or  ittuet. 

See  "Contracts,"  8  1:  "Customs  and  Usages"; 
"Damages."  8  8;  "Death,"  8  1;  "Deeds,"  8  3; 
"Domicile";  "Fraudulent  Conveyances,"  8  8; 
"Gifts."  «  1,  2;  "Marriage";  "Negligence," 8 
4;  "Novation";  "Nuisance,"  8  1;  "Release," 
i  3:   "Statutes,"  8  5;   "Trusts,"  8  1- 

\Kency,  see  "Principal  and  Ajsent,"  8  !• 

\greement  to  devise,  see  "Wills,"  8  2. 

\Bsent  to  rescission  of  contracts,  see  "Con- 
tracts," 8  8. 

Citizenship,  see  "Citizens." 

""ontributory  negligence,  see  "Negligence,"  8  4. 

[nsanity,  see  "Insane  Persons,"  8  9- 

Practice  of  medicine  without  authority,  see 
"Physicians  and  Surgeons." 

Settlement  of  pauper,  see  "Paupers,"  8  !• 

IVstnmentary  capacity,  see  "Wills,"  8  1. 

I'itle  to  land  involved  in  partition,  see  "Parti- 
tion," 8  1. 

In  actUmt  ty  or  againtt  partieiUar  eta*te»  of 
pertont. 

?ee  "Carriers,"  8_3;  "Corporations,"  8  8: 
"Guardian  and  Ward,"  8  2 ;  "Landlord  and 
Tenant,"  J  6;  "Marriage";  "Master  and  Serv- 
ant," 81  2,  3;  "Principal  and  Surety,"  8  2; 
"Street  Railroads,"  8  2. 

Stockholders,  see  "Corporations,"  8  4. 

In  particular  civU  actiom  or  proeeedingl. 
ice  "Cancellation  of  Instruments,"  8  2;    "Di- 
vorce," 8  8;    "Ejectment,"  8  2;    "False  Im- 
Srisonment,"  8  Ij    "Injunction,"  f  8;    "Neg- 
gence,"  8  4;    "Partition,"  8  1;  ''RepleTin?' 
§  2;    "Trespass,"  8  1. 

''or  alienation  of  affections,  see  "Husband  and 
Wife,"  8  6. 

'or  breach  of  warranty,  see  "Sales."  8  5. 
'or  condemnation  of  property  to  public  use,  see 
"Eminent  Domain."  8  2. 
'or  death  caused  by  <^)eration  of  railroad,  see 
"Railroads,"  8  6. 
'oreclosure,  see  "Mortgages,"  (  5. 
'or  Injuries  to  real  property  incident  to  work- 
ing of  mine,  see  "Mines  and  Minerals,"  I  2. 
'or    malpractice,    see    "Physicians    and    Snr- 
jteons." 

'or  personal  injuries,  see  "Carriers,"  |  8; 
"Highways,"  8  2;  "Master  and  Servant,"  88 
2,  3;  "Railroads,"  8  5;  "Street  Railroads," 
S  2. 

or  physician's  services,  see  "Physicians  and 
Surgeons." 

or  rent,  see  ''Landlord  and  Tenant."  I  6. 
n  bill  or  note,  see  "Bills  and  Notes,"  i  5. 
n  foreign  judgment,  see  "Judgment,"  I  5^. 
n  insurance  policy,  see  "Insurance,"  f  8. 
robate   proceedings,   see   "Wills,"    8   4. 
o  annul  marriage,  see  "Marriage." 
o  set  aside  assignment  on  ground  of  mental 
incapacity  of  assignor,  see  "Insane  Persons," 
§  2. 

o  set  aside  decree  allowing  guardian's  final  ac- 
count, see  "Guardian  and  Ward,"  8  2. 


In  criminal  proieeution». 

See  "Criminal  Law,"  8  8;  "Homicide,"  I  4; 
"Larceny,"  8  1;    "Seduction,"  8  1- 

For  keeping  disorderly  house,  see  "Disorderly 
House." 

For  offenses  against  laws  rdating  to  explosives, 
see  "BxplosTves." 

For  offenses  against  liquor  laws,  see  "Intoxi- 
cating Liquors,"  8  8. 

Reviev)  and  prooedurt  thereon  in  appellate 
courtt. 

Assignment  of  errors  to  rulings  on,  see  "Appeal 
and  Bmn:,"  8  6. 

Harmless  error  in  rulings  on,  see  "Appeal  and 
Error,"  8  12;   "Criminal  Law,"  8  7. 

Objections  to  rulings  on  for  purpose  of  review, 
see  "Appeal  and  Error."  8  2. 

Review  m  general  of  rulings  on,  see  "Appeal 
and  Error,"  8  7. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal .and  Error,"  8  H- 

I   1.    JMiieial  Aotlee. 

*Tbe  court  cannot  take  judicial  notice  of  ques- 
tions of  technical  medical  knowledge.— Macom- 
ber  T.  Sute  Board  of  Health  (R.  I.)  2(i3. 

8   S.    FresamptloBS. 

*A  letter  purporting  to  be  signed  by  a  firm, 
and  received  by  its  attorney  In  due  course  of 
business,  heid  presumptively  the  letter  of  the 
firm. — American  Bonding  Co.  v.  Ensey  (Md.) 
921;  Same  v.  Chandlee,  Id. 

'Argument  of  counsel  in  slander,  asking  the 
jury  to  draw  conclusions  unfavorable  to  plain- 
tiff for  his  failure  to  call  a  witness,  luitd  re- 
versible error.— Sears  v.  Duling  (Vt.)  90. 

'Citizenship,  once  established,  held  presumed 
to  continue,  till  the  contrary  is  shown. — State 
T.  Jackson  (VL)  657. 

Residence  once  established  Iteld  presumed  to 
have  continued  till  the  contrary  is  shown. — 
State  V.  Jackson  (Yt)  657. 

8   3<    HelsTanoy,    materiality,    mMd   eon- 
peteaoy  ia  general. 

A  conversation  by  telephone  held  prima  facie 
admissible  for  any  purpose  that  a  conversation 
otherwise  had  would  be  admissible. — Oeneral 
Hospital  Soc.  v.  New  Haven  Rendering  Co. 
(Conn.)  1065. 

*In  an  action  for  the  negligent  failure  of  a 
carrier  to  supply  cars  on  demand,  a  requisitiou 
for  cars  for  another  time  and  for  other  goods 
Is  inadmissible. — Di  Giorgio  Importing  &  Steam- 
ship Co.  V.  Pennsylvania  R.  Co.  (Md.)  425. 

'Statement  of  evidence  admissible  to  show 
value  of  land,  contract  of  sale  of -which  was 
breached.— Homer  v.  Beasley  (Md.)  820. 

'Where  plaintiff,  in  condemnation  proceed- 
ings, has  placed  the  market  value  of  his  property 
at  a  sum  named,  he  cannot,  on  cross-examina- 
tion, be  asked  what  other  property  In  the  neigh- 
borhood had  been  sold  for  within  two  years.— 
Schonhardt  v.  Pennsylvania  R.  Co.  (Pa.)  543. 

On  an  issue  of  ratification  of  plaintiff's  em- 
ployment to  treat  defendant's  injured  employ^ 
evidence  that  defendant  had  paid  plaintiff  for 
other  services  under  similar  employment,  etc., 
held  inadmissible.- Hall  v.  New  York,  N.  H.  & 
H.  R.  Co.  (R.  I.)  27a 

Where  plaintiff  testified  that  he  had  rendered 
bills  for  similar  services  to  defendant  which 
the  latter  paid,  and  one  of  the  bills  produced 
was  not  made  out  against  defendant,  the  court 
had  discretion  to  permit  plaintiff  to  testify  that 
the  bill  was  made  out  erroneously  by  his  as- 
sistant.—Hall  V.  New  York,  N.  H.  &  H.  R. 
Co.  (R.  I.)  278. 
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'Certain  declarations  held  admissible  as  part 
of  the  res  geste.— Town  of  Jericho  v.  Town  of 
Huntington  (Vt.)  87. 

*In  a  suit  involving  the  question  of  the  resi- 
dence of  a  pauper,  proof  of  a  statement  made  by 
the  pauper  held  not  admissible  as  a  part  of 
the  res  gestn. — Town  of  Jericho  t.  Town  of 
Huntington  (Vt)  87. 

{   4.    Beat  and  ■••encUuT  •Tldemee. 

*An  officer  held  entitled  to  testify  that  his 
predecessor  did  not  issue  to  an  individual  a 
real  estate  agent's  license  required  by  Rev. 
Code  1852,  amended  in  1893,  p.  56,  c.  117.— 
Iteeder  v.  Jones  (Del.  Super.)  571. 

The  contract  of  sale  held  the  best  evidence  of 
its  terms,  so  that  conversations  during  the  uego- 
tiations  were  not  admissible. — Horner  v.  Beas- 
ley  (Md.)  820. 

•Where  writing,  purporting  to  be  a  copy  of 
an  original  letter,  is  offered  as  secondaty  evi- 
dence, It  must  be  shown  that  it  is  in  fact  a  true 
copy.— E.  B.  Hall  &  Co.  v.  Callingham  (N.  J. 
Sup.)  128. 

*Wherc  an  original  and  a  carbon  were  made 
on  a  typewriter  at  the  same  time,  and  both  ex- 
ecuted in  the  same  manner,  either  held  ad- 
missible in  evidence  without  notice  to  produce 
the  other.— Cole  v.  Ellwood  Power  Co.  (Pa.)  67a 

I  5.     Admiasloaa. 

*Where  admissions  by  a  party  to  an  action 
adverse  to  his  interests  are  proved,  the  admis- 
sions are  entitled  to  peculiar  weight. — Simeone 
V.  Lindsay  (Del.  Super.)  778. 

Declarations  made  by  a  husband  after  ter- 
mination of  his  agency  for  his  wife  held  not 
admissible  against  her. — Hartman  v.  Thompson 
(Md.)  117. 

*In  an  action  for  personal  injuries,  where 
it  was  shown  that  defendant  was  not  liable  be- 
cause the  injury  was  due  to  the  negligence  of  an 
independent  contractor,  it  was  not  error  to  ex- 
clude the  declaration  of  the  contractor  made 
at  the'  time  of  the  injury.— Symons  v.  Road 
Directors  for  Allegany  County  (Md.)  1067. 

In  a  proceeding  to  establish  a  claim  against 
a  decedent,  certain  evidence  held  not  to  amount 
to  an  admission  on  the  part  of  the  claimant. — 
Pond  V.  Pond's  Estate  (Vt.)  97. 

*On  defendant  filing  an  answer  anew  to  an 
amended  bill,  the  answer  to  the  original  bill 
held  provable  like  any  other  document  not 
embraced  in  the  record.— Scoville  v.  Brock  (Vt.) 
577. 

i  6.    Declaratioaa. 

•Evidence  of  a  self-serving  character  is  inad- 
missible.—Damren  v.  Trask  (Me.)  513. 

In  a  suit  against  an  executor  to  compel  spe- 
cific performance  of  a  contract  made  by  the 
testator  to  convey  land,  proof  of  the  declarations 
of  the  testator  Mid  inadmissible. — White  r.  Poole 
<N.  H.)  255. 

*In  a  suit  to  have  a  deed  declared  a  mortgage, 
entries   in   the   private   diary   of   the   deceased 

5rantee  held  inadmissible. — Wilson  v.  Terry  (N. 
.  Err.  &  App.)  983. 

I  7.     Hearsay. 

•Evidence  of  statement  of  a  third  person  held 
hearsay. — Robinson  v.  Jones  (Md.)  814. 

Certain  testimony  held  not  inadmi^ible  as 
hearsay.— White  v.  Poole  (N.  H.)  255. 

I  8.     I>ooiuaentar7  evldenoe. 

•A  requisition  on  a  carrier  for  cars  for  the 
transportation  of  goods  cannot,  without  the 
retiuisite  preliminary  proof  of  its  authenticity, 
he  admitted  in  evidence.— Di  Giorgio  Importing 


*  Point  annotated.    See  syllalitta. 


&  Steamship  Co.  t.  Pennsylvania  R.  Co.  (Md.) 
425. 

•In  an  action  for  the  death  of  a  traveler  at 
a  railroad  crossii^,  photographs  of  the  scene 
of  the  accident  taken  nearly  three  years  after 
its  occurrence  held  inadmissible. — Columbia  & 
P.  D.  R.  Co.  v.  State  (Md.)  625. 

•On  the  trial  of  an  appeal  from  an  award  of 
appraisers  in  proceedings  to  condemn  land,  an 
unproved  map  filed  by  another  railroad  is  in- 
admissible.- In  re  Central  R.  Co.  of  New  Je^ 
sey  (N.  J.  Sup.)  905. 

On  an  issue  as  to  the  height  at  which  the 
owner  of  a  dam  was  entitled  to  maintain  the 
same  a  certain  entry  on  the  records  of  the  town, 
connected  with  the  record  of  the  deed  under 
which  the  dam  owner  claimed,  held  not  evi- 
dence.—Dutton  v.  Stoughton  (Vt.)  91. 

•On  the  issue  of  the  value  of  furniture  at  a 
particular  time,  it  was  not  prejudicial  error  to 
exclude  a  photograph  thereof  taken  at  that 
time.— Foss  v.   Smith  (Vt)   553. 

I  9.     Parol  or  eztrlnsie  evidence  affeet- 
Inc  writings. 

•A  release  cannot  be  varied  as  against  one 
whose  interests  may  be  affected  by  it  by  parol 
evidence  as  to  intention  of  parties. — Allen  v.  Ru- 
land  (Conn.)  138. 

•Parol  evidence  held  admissible  in  determining 
the  intent  of  the  parties  to  a  written  contract. 
— Ivambert  Hoisting  Engine  Co.  v.  Cannodr 
(Conn.)  141. 

Where  a  director  signed  an  officer's  receipt 
for  jjroperty  levied  on  in  his  individual  capacity, 
a  prior  parol  agreenlent  to  be  liable  only  as  i£- 
rector  could  not  be  proved.— Dejon  v.  Street 
(Conn.)  145. 

•A  written  contract  specifying  the  times  of 
payment  cannot  be  varied  by  parol.— Ramsey  v. 
Perth  Amboy  Shipbuilding  &  Engineerinir  Co. 
(N.  J.  Ch.)  461. 

•Parol  evidence  held  inadmissible  to  limit  a 
deed  to  a  right  of  way  for  a  telephone  line  to  a 
line  for  noncommercial  purposes. — Northeastern 
Telephone  &  Telegraph  Co.  v.  Hepburn  (N.  J. 
Ch.)  747. 

1 10.    Opinion  evldenee. 

•Where  an  expert  was  called,  it  was  proper 
to  refuse  to  permit  him  to  give  his  opinion  in 
answer  to  a  question  which  did  not  include  the 
facts  on  which  it  was  to  be  based. — Barker  r. 
Lewis  Storage  &  Transfer  Co.  (Conn.)  143. 

Where  a  witness  is  shown  to  be  qualified  to 
value  an  easement  in  a  city  street,  it  is  not 
necessary  that  he  be  qualified  to  valne  it  as 
real  estate. — Consolidateid  Gas  Co.  of  Baltimore 
City  V.  City  of  Baltimore  (Md.)  628. 

A  witness,  in  an  action'to  review  a  tax  a^ 
sessment,  held  qualified  to  give  evidence  as  an 
expert. — Consolidated  Gas  Co.  of  Baltimore  City 
T.  City  of  Baltimore  (Md.)  62& 

Evidence  held  insufficient  to  warrant  a  hypo- 
thetical question  to  experts. — Robinson  ▼.  Jone$ 
(Md.)  814. 

•It  cannot  be  held  as  a  matter  of  law  that  a 
retail  fur  dealer  is  not  qualified  to  testify  as  to 
the  existence  of  a  custom  in  the  fur  trade  to 
make  conditional  sales. — Hess,  Bases  &  Co.  v. 
Shurtleft  (N.  H.)  377. 

•Whether  witnesses  called  to  prove  a  usage  in  a 
particular  bnsiness  are  qualified  is  a  question  of 
fact  for  the  trial  court— Hess,  Bases  &  Go.  v. 
Shurtleft  (N.  H.)  877. 

•Requisites  of  witness  as  to  allowance  in 
condemnation  proceedings  defined. — Markowita 
V.  Pittsburg  &  C.  R.  Co.  (PaJ  1097. 
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'In  condemnation  proceedings,  the  competency 
of  witnesses  aa  to  the  value  of  property  should 
be  first  passed  upon  by  the  court. — Markowitz 
T.  Pittsburg  &  C.  R.  Co.   (Pa.)   1097. 

*In  condemnation  proceedings,  witness  held 
competent  to  testify  as  to  value  of  the  prop- 
erty condemned. — Markowitz  r.  Pittsburg  &  C. 
K.  Co.  (Pa.)  1099. 

S  I  !•   Weight  and  snfioleBey. 

•Where  the  evidence  is  conflicting,  the  jury 
must  reconcile  it,  if  they  can,  and,  if  they  can- 
not, they  must  be  governed  by  that  part  of  it 
which  under  the  circumstances  they  believe 
is  most  entitled  to  credit. — Reed  v.  Continental 
Ins.  Co.  (Del.  Super.)  569. 

*A  verdict  in  an  action  on  a  fire  policy  should 
be  based  on  the  preponderance  of  the  evidence. 
— Reed  t.  Continental  Ins.  Co.  (Del.  Super.) 
569. 

Where  the  evidence  is  conflicting,  the  jury 
must  reconcile  it,  if  possible,  and,  if  not,  must 
nocept  that  part  which  they  deem  worthy  of 
credit,  and  reject  the  balance.— Reese  v.  Hof- 
fecker  (Del.  Super.)  588. 

•Rule  governing  jury  In  crediting  witnesses 
■where  the  testimony  is  conflicting  stated. — 
SUnnton  v.  Smith  (Del.  Super.)  593. 

•Where  the  testimony  is  conflicting,  the  jury 
held  required  to  endeavor  to  reconcile  it,  if 
possible. — Simeone  v.  Lindsay  (Del.  Sui>er.)  778. 

•The  jury,  in  estimating  the  weight  of  testi- 
mony, held  required  to  consider  the  witnesses' 
means  of  knowledge  of  the  facts  testified  to. — 
Simeone  v.  Lindsay  (Del.  Super.)  778. 

•In  an  action  for  injuries  caused  by  a  sema- 
phore wire  allowed  to  sag  into  a  public  street, 
the  testimony  of  a  witness  that  be  had  done 
what  would  have  removed  the  danger  was  not 
binding  on  the  jury,  though  uncontradicted.— 
Logae  v.  Grand  Trunk  Ry.  Co.  (Me.)  522. 

•In  an  action  on  policy  of  marine  insurance, 

Elaintiff  held  entitled  to  recover,  even  though 
is  evidence  was  deflcient  where  deficiency  was 
supplied  by  defendant — Western  Assur.  Co.  v. 
Chesapeake  Lighterage  .&  Towing  Co.  (Md.) 
637. 

One  who  pats  evidence  into  a  case  heli  not 
afterwards  entitled  to  object  to  it  aa  hearsay. 
—  State  T.  Jackson  (Vt)  657. 

EXAMINATION. 

Of  expert  witnesses,  see  "Evidence,"  f  10. 
Of  witnesses  in  general,  see  "Witnesses,"  (  2. 

EXCEPTIONS. 

In  deeds,  see  "Deeds,"  8  2. 

Necessity  for  purpose  of  review,  see  "Appeal 

and  Error,"  f  2. 
To  auditor's  account,  see  "Reference/*  }  2. 
To  pleadings,  see  "Equity,"  §  2;    "Pleading," 

f  2. 
To  report  of  referee  in  proceedings  to  enforce 

mechanic's  lien,  see  "Mechanics'  Liens,"  i  2. 

EXCEPTIONS,  BILL  OF. 

Taking  exceptions  at  trial,  see  "Criminal  Law," 
$  6;    "Trial,"  {§  2,  5. 

S    1.    KMture,  form,  and  oontents  In  c«n- 
eraL 

•The  court  on  appeal  in  passing  on  the  pro- 
priety of  the  court  {^ranting  a  prayer  complained 
of  in  the  second  bill  of  exception  held  entitled 
to  consider  evidence  contained  in  the  first  bill 
of  exception. — Di  Giorgio  Importing  &  Steam- 
ship Co.  T.  Pennsylvania  R.  Co.  (Md.)  425. 


•While  a  single  bill  of  exceptions  majf  be 
employed  to  authenticate  several  exceptions, 
yet  each  exception  must  relate  to  a  separate 
proposition  held  by  the  trial  judge  after  bis 
attention  is  specifically  called  thereto. — Addis 
r.  Rushmore  (N.  J.  Err.  &  App.)  1036. 

Bill  of  exceptions  held  a  substantial  compli- 
ance with  Prac  Act  1905,  p.  139.  8  490.— H. 
A.  Grimwood  Go.  t.  Capitol  Hill  Bldg.  &  Const 
Co.  (R.  I.)  301. 

(   8.    Settlement,  alsnln^,  and  fiUnc. 

•Under  Court  and  Practice  Act  1905,  pp. 
139,  140,  §8  400,  491.  and  Superior  Court  Rules 
32,  34,  a  failure  to  serve  notice  of  the  filing 
of  a  hill  of  exceptions  within  2  days  held  a 
jurisdictional  defect,  authorizing  judgment  as 
if  no  notice  of  intention  to  prosecute  a  "bill 
of  exceptions  had  been  filed.— Smith  t.  William 
H.   Haskell  Mfg.   Co.   (R.  I.)  610. 

EXCESSIVE  DAMAGES. 

For  obstmction  of  easements,  see  "Easements," 
12. 

EXCUSABLE  HOMICIDE. 

See  "Homicide,"  |  S. 

EXECUTION. 

See    "Attadiment";     "Garnishment." 
Computation  of  time  as  to  levy  of,  see  "Time." 
Indemnity  against,  see  "Indemnity." 
In  particular  actions,  see  "Ejectment,"   8  3. 
Liability  of  member  of  association  after  return 
of  execution  against  association,  see  "Associa- 
tions." 
Sale  at  execution  of  interest  of  tenant  in  com- 
mon, see  "Tenancy  in  Common,"  (  2. 

8   !•    Property  snbjeet  to  exeontlon. 

Lessor  of  certain  coal  land  held  to  have  a 
continuing  interest  therein,  and  that  under  a 
BheriffB  sale  of  such  interest  the  right  to  the 
royalty  passed  to  the  purchaser.- Gallagher  v. 
Hicks   (Pa.)   623. 

8   S.    Issnanee,   form,   and    reqnlaltes    of 
writ. 

Failure  to  levy  an  execution  within  six  months, 
as  required  by  Gen.  Laws  1896,  c.  256,  8  19, 
held  not  to  prevent  the  acquieition  of  title  by  a 
purchaser  thereunder. — Carroll  v.  Salisbury  (R. 
I.)  274. 

8   3.    Iilen,   leTT   or  extent,  and  onstody 
oC  property. 

•A  sheriff  by  levy  under  an  execution  acquires 
only  a  special  title  to  the  goods  levied  on.  and 
the  title  of  defendant  in  execution  is  not  wholly 
divested.— Pedrick  v.  Keummell  (N.  J.  Sup.)  846. 

8   4.    stay,  qnaahlng,   Taeatlnc   and   re- 
lief against  ezeontlon. 

An  injunction  held  not  to  tie  to  restrain  a 
sheriff  from  levying  on  real  estate  under  an  ex- 
ecution, instead  of  first  levying  on  personal 
property.- Palladino  v.  Hilpert  (N.  J.  Ch.)  721. 

In  a  suit  to  restrain  an  execution  sale,  evi- 
dence held  insufiicient  to  show  that  the  real 
estate  in  question  sold  for  an  inadequate  price. 
—Palladino  v.  Hilpert  (N.  J.  Ch.)  721. 

In  a  suit  to  restrain  an  execution  sale,  facts 
held  insufficient  to  show  the  judgment  creditor 
to  tiave  been  under  any  mistake  which  caused 
him  to  fail  to  protect  himself  at  the  sale. — 
Palladino  v.  Hilpert  (N.  J.  Ch.)  721. 

8    6.     Sale. 

Unverified  petition  to  set  aside  sheriff's  sale 
denied.— Armstrong  County  Trust  Co.  t.  Booster 
(Pa.)  669. 


•Point  annotated.    Bee  syllalina. 
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*A  petition  to  aet  uide  a  ■heriff's  sale  should 
wt  forth  the  amoont  the  property  sold  for  aad 
th«  probable  amount  it  would  bring  on  re- 
•alc— Armstronc  County  Trust  Co.  r.  Booser 
(Pa.)  660. 

i  6.    Execntloa  acalBat  tlM  porami. 

•Under  tien.  Laws  1886,  c.  196,  t  14,  as 
amended  by  Pub.  Laws  19Q2,  p.  40,  c  971,  |  5, 
and  Gen.  Laws  1896,  c.  260,  I  1,  as  amended 
by  Court  and  Practice  Act  1906,  p.  354,  | 
1163,  a  defendant  haying  been  imprisoned  for 
failure  to  pay  temporary  alimony  and  suit 
money,  the  district  court  of  the  county  where 
he  was  incarcerated  had  no  Jurisdiction  to 
permit  him  to  take  the  poor  debtors'  oath  and 
obtain  his  discharge.— Mowry  r.  Bliss  (R.  I.) 
616. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution";    "Wills." 
Admissions  by  claimant  in  proceedings  to  estab- 
lish claim  against  decedent,  see  'Evidence," 

Courts  of  probate,  see  "Courts,"  |  4. 

Dismissal  of  appeal  from  order  relating  to  ac- 
count of,  see    Appeal  and  Error,"  g  6. 

Ejectment   by   executor  or  administrator,   see 
"Ejectment,"  f  2. 

Estoppel  against  executor  to  contest  allowance 
of  claim,  see  "Estoppel,"  J  1. 

Jurisdiction  of  equity  in  administration  of  es- 
tates,  see  "Equity,"    g   1. 

Pleading  in  suit  in  equity  to  ascertain  distribn- 
tive  share  of  estate,  see  "Equity,"  (  2. 

Reception  of  eyidence  In  action  against  admin- 
istrator, see  "Trial,"  f  2. 
Testamentary  trustees,  see  "Trusts." 
estimony  as  to  transactions  with  decedents, 
see  "Witnesses,"  i  1. 

(   1.    Appotatmeat,      qaallfleatlon,      and 
teaare. 

Refusal  of  letters  of  administration  to  execu- 
tor and  grant  to  legatee  of  letters  of  administra- 
tion witn  will  annexed  held  error.— In  re  Mil- 
ler's Estate  (Pa.)  681;  Aopeal  of  Shirley,  Id. 

'Until  an  executor  named  in  the  will  has  re- 
fused to  act,  the  register  has  no  authority  to 
grant  letters  with  the  will  annexed. — In  re  Mil- 
ler's EsUte  (Pa.)  681 ;  Appeal  of  Shirley,  Id. 

'Where  testator  appoints  an  executor,  he 
has  a  right  to  administer,  which  can  only  be 
taken  from  him  by  his  refusal  to  prove  the  will 
and  take  out  letters. — In  re  Miller's  Estate 
(Pa.)  681 ;  Appeal  of  gUrley,  Id. 

Where  a  will  is  admitted  to  probate  and  the 
decree  is  unappealed  from,  it  is  conclusive  as  to 
the  appointment  of  an  executor. — In  re  Miller's 
Estate  (Pa.)  681 ;  Appeal  of  Shirley,  Id. 

On  an  application  for  appointment  as  admin- 
istratrix of  decedent's  estate,  the  question  how 
many  counsel  she  had  had  held  immaterial. — 
Sayles  v.  Probate  Court  of  Burrillville  (B.  I.) 
272. 

Where  petitioner,  if  competent,  was  absolutely 
entitled  to  administer  decedent's  estate,  and  it 
was  found  that  she  was,  the  aualifications  of 
another  were  immaterial.— Sayles  y.  Probate 
Court  of  Burrillville  (R.  I.)  272. 

'  Questions  as  to  the  competency  of  another 
than  petitioner  to  serve  as  decedent's  adminis- 
trator held  properly  excluded;  his  competency 
not  being  disputed.— Sayles  v.  Probate  Court 
of  Burrillville  (R.  I.)  272. 

A  verdict  that  S.  died  intestate,  and  that 
petitioner  was  his  next  of  kin,  more  that  21 
years  of  age,  and  a  suital>le  person  to  be 
administratrix  of  his  estate,  held  in  proper 
form  under  Court  and  Practice  Act  190.^,   p. 


237,  I  824.— Sayles  t.  Probate  Cmrt  of  Bor- 
rillyllle  (R.  I.)  272. 

*An  executor  held  not  liable  for  the  rental 
value  of  certain  property  after  his  conveying 
the  same  to  a  legatee  in  payment  of  the  legacy. 
—In  re  Lane's  Estate  (Vt.)  102;  Appeal  of 
Lane,  Id. 

I   2.    CoUeetloa  aad  aiaaageaaeMt  of  es- 
tate. 

'Compensation  will  not  be  awarded  an  at- 
torney out  of  an  estate  for  services  in  setting 
aside  a  will  before  it  has  been  admitted  to  pro- 
bate.—Koenig  V.  Ward  (Md.)  315. 

*The  court  will  not,  in  advance,  advise  execu- 
tors how  they  shall  exercise  the  power  conferred 
on  them  to  compromise  claims  due  to  the  testa- 
tor.—Brown  V.  Brown  (N.  J.  Ch.)  738. 

•P.  L.  1899,  p.  236,  held  to  protect  executors 
and  trustees  against  liability  sustained  by  reason 
of  continuing  to  hold  bonds  and  stocks  passing 
into  their  possession.- Brown  v.  Brown  (N.  J. 
Ch.)  739. 

'Executors  held  not  exonerated  for  losses  sns- 
tained  by  the  depreciation  of  stocks  bought  by 
them.— Brown  v.  Brown  (N.  J.  Ch.)  739. 

*Paymente  by  executors  to  agente  procuring 
purchasers  of  real  estate  held  payable  out  of 
the  principal  of  the  estate  and  not  out  of  the 
income.— Brown  v.  Brown  (N.  J.  Ch.)  739. 

A  will  construed,  and  held  to  require  an 
equitable  apportionment  between  tenanta  for 
life  and  remaindermen  of  the  assessments  levied 
against  real  estate  for  municipal  improvementSL 
—Brown  v.  Brown  (N.  J.  Ch.)  739. 

Executors  held  required  to  pay  certain  taxes 
against  the  estate  of  a  testator  and  charge 
the  same  against  the  principal,  and  not  against 
the  income.— Brown  y.  Brown  (N.  J.  Ch.)  739. 

'An  executor  held  entitled  to  an  allowance 
for  counsel  fees  for  services  rendered  in  con- 
nection with  threatened  suite  against  the  es- 
tate arising  out  of  certain  assignment  proceed- 
ings.—In  re  Wiley's  Estate  (N.  J.  Prerog.)  212. 

An  executor  held  entitled  to  an  allowance  of 
^150  for  the  services  of  an  attorney  who  ne- 
gotiated a  sale  of  certain  stock  at  a  profit 
to  the  estate  of  f6  a  share.— In  re  Wiley's  Es- 
tate (N.  J.  Prerog.)  212. 

'An  executor  is  not  entitled  to  an  allow- 
ance for  attorney's  fees  for  performing  services 
which  it  is  the  duty  of  the  executor  himself  to 
perform.— In  re  Wiley's  Estate  (N.  J.  Prerog.) 
212. 

An  executor  hM  entitled  to  an  allowance  of 
$250  for  services  of  an  attorney  in  examining 
and  making  a  statement  of  title  to  certain  of      I 
testator's  real  estate.— In  re  Wiley's  Bhtate  (K. 
J.  Prerog.)  212. 

'An  executor  held  entitled  to  an  allowance 
of  $50  for  counsel  fees  for  advice  as  to  the 
probate  of  a  will  and  for  attendance  by  coun- 
sel on  proof  of  the  will. — In  re  Wiley's  Estate 
(N.  J.  Prerog.)  212. 

'An  executor  held  entitled  to  an  allowance 
of  $260  instead  of  S63C.05  for  counsel  fee» 
for  services  rendered  in  assisting  In  the  sale  of 
testator's  real  estate.— In  re  Wiley's  Estate  (X. 
J.   Prerog.)  212. 

'An  executor  held  entitled  to  $75  for  counsel 
fees  for  the  collection  of  certain  insurance  oa 
testator's  life.— In  re  Wiley's  Estate  (N.  J. 
Prerog.)  212. 

Where  an  executor  was  allowed  counsel  fees 
for  special  services  performed,  a  claim  of 
$500  for  general  counsel  fees  for  2',^  years 
should  be  reduced  to  $100.— In  re  Wiley's  £e- 
tate  (N.  J.   Prerog.)  212. 


•Point  anaotated.    Be*  sjllabva. 
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*An  executor  held  entitled  to  an  allowance 
of  $400  for  counsel  fees  in  connection  with  a 
proceeding  to  charge  the  estate  with  a  liability 
of  ^,000  which  the  executor  successfally  re- 
sisted.—In  re  Wiley's  Estate  Qf.  3.  Prerog.)  212. 

An  executor  htid  entitled  to  an  allowance  of 
$50  for  attorney's  serrices  in  a  proceeding  to 
have  the  estate  declared  insolvent.— In  re 
Wiley's  Estate  (N.  J.  Prerog.)  212. 

*A  trust  relation  existing  between  an  estate 
and  the  widower  holding  under  the  executors 
held  that  of  an  executor,  not  authorizing  chan- 
cery to  take  jurisdiction.— Clark  v.  Peck  (Vt.) 
14. 

I   3.    Allowanoe  and  payment  of  claims. 

*An  executor  to  whom  an  insolvent  estate 
Is  indebted  is  bound  to  accept  a  dividend  to 
the  same  extent  as  other  creditors. — In  re 
Wiley's  Estate  (N.  J.  Prerog.)  212. 

•Where  a  claim  barred  by  limitation  was  set- 
tled by  an  administrator,  ne  was  not  entitled 
to  credit  for  the  amount  paid  thereon.— Ken- 
yon  V.  Probate  Court  of  East  Oreenwich  (B.  I.) 
267. 

I   4.    Distribution  of  estate. 

•Where  appeals  were  taken  from  an  order 
probating  a  will,  held,  that,  under  Gen.  8t  p. 
1938,  {  1,  the  executors  had  one  year  from  the 
date  certified  copies  of  the  appellate  courts'  de- 
crees were  filed  and  probate  was  adjudged  by 
the  surrogate  in  which  to  pay  the  legacies. — 
Smith  V.  Smith  (N.  J.  Ch.)  §SQ. 

i    5.    Sales  and  oonTcyanoes  under  order 
of  eonrt. 

•Before  an  executor  can  obtain  an  order  for 
the  sale  of  land  to  pay  debts  which  personal  es- 
tate is  insufficient  to  meet,  the  executor  must 
have  applied  all  the  personal  estate,  including 
specified  legacies.— In  re  Whitaker  (N.  J.  Pre- 
rog.) 124. 

•On  a  proceeding  to  sell  decedent's  land  to 
pay  debts  held  that  the  court  should  have  di- 
rected the  sale  of  such  bouses  as  would  have 
Ijeen  sufficient,  and  no  more ;  and  an  order  to 
sell  all  the  houses  belonging  to  testatrix  was 
erroneous. — In  re  Whitaier  (N.  J.  Prerog.) 
124. 

Where  an  administrator  applies  for  an  order 
to  sell  lands  of  h'i»  Intestate  to  pay  debts  on 
the  ground  that  the  personal  estate  is  Insuffi- 
cient, under  Orphans'  Court  Act  1898,  H  82-90 
(P.  L.  1898,  pp.  744-747),  and  it  appears  that 
the  estate  is  insufficient  to°  satisfy  the  debts,  the 
order  may  be  denied  because  the  application 
should  have  been  made  under  sections  99-110 
of  the  act  (P.  L.  pp.  752-756).— In  re  Godfrey's 
BsUte  (N.  J.  Prerog.)  202. 

Where  an  administrator  applies  in  bad  faith 
for  an  order  to  sell  lands  to  pay  debts,  under 
Orphans'  Court  Act  1898,  gS  82^  (P.  L.  1898, 
pp.  744-747),  instead  of  under  section  92  et  seq. 
(page  748),  as  provided  in  a  case  of  insolvent  es- 
tate, the  court  may  decline  to  make  the  order. 
—In  rs  Godfrey's  B^state  (N.  J.  Prerog.)  202. 

i    6.    XnsolTent  estate*. 

Appeal  from  doings  of  commissioners  of  the 
insolvent  estate  of  a  decedent  held  not  void. — In 
re  Bennett  (Conn.)  946. 

Superior  court  held  not  deprived  of  jurisdic- 
tion of  appeal  from  doings  of  commissioners  of 
the  insolvent  estate  of  a  decedent  by  reason  of 
act  of  appellant  in  combining  in  single  paper 
appeal  from  allowance  of  certain  claim  against 
estate,  with  appeal  from  disallowance  of  anoth- 
er claim. — In  re  Bennett  (Conn.)  946. 

Under  Pub.  St.  1901,  c.  245,  !  4 ;  chapter  191, 
8  7 ;  and  chapter  193,  |  18 — claim  against  execu- 
tor ns  trustee  held  barred  when  not  presented  to 


commisiloner  before  close  of  commission. — Ste- 
vens V.  King  &  Rowell  (N.  H.)  944. 

•The  administrator  of  an  insolvent  estate, 
under  Orphans'  Court  Act  1898,  p.  752,  |  99 
et  seq.,  may  present  his  own  claim  against  the 
estate  unless  fraudulent,  and  participate  in  the 
distribution  of  the  assets.- Wneedon  v.  Nichols 
(N.  J.  Prerog.)  445. 

When  a  claim  against  an  insolvent  estate  is 
excepted  to,  the  orphans*  court  can  adjudicate 
thereon  unless  the  claimant  elects  to  proceed 
against  the  personal  representative  at  law  or  in 
equity.— Wheedon  v.  Nichols  (N.  J.  Prerog.)  445. 

As  a  personal  representative  who  has  pre- 
sented his  own  claim  against  the  estate  cannot 
elect  to  proceed  at  law  or  in  equity  against 
himself,  the  jurisdiction  of  the  orphans'  court 
cannot  be  taken  away,  but  the  orphans'  court 
cannot  disallow  It  simply  on  the  ground  that 
limitations  have  run  against  it. — Wheedon  v. 
Nichols  (N.  J.  Prerog.)  445. 

{   7.   AeeonwtiiiK  and  settlement. 

•The  burden  is  on  an  executor  to  sustain  an 
item  of  his  account  which  Is  duly  excepted  to.— 
In  re  Wiley's  Estate  (N.  J.  Prerog.)  212. 

•An  executor  tailing  to  file  the  accounts  as 
required  bj  the  statute  held  not  barred  from 
compensation.- In  re  Lane's  Estate  (Vt.)  102; 
Appeal  of  Lane,  Id. 

EXEMPTIONS. 

From  service  of  process,  see  "Process,"  |  1. 
From  taxation,  see  "Taxation,"  |  2. 

EXHIBITS. 

Annexed  to  pleading,  see  "Pleading,"  (  3. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence,"  |  10. 


EXPLOSIVES. 


Evidence  as  to  negligence  in  care  of  explosives, 
see  "Negligence,"  g  4. 

•One  acting  as  agent  for  another  held  guilty 
of  a  violation  of  Gen.  St  1002,  g  4579,  pro- 
hibiting the  keeping  for  sale  of  a  fluid  for 
illuminating  purposes  inflammable  at  a  less 
temperature  than  that  fixed  by  the  statute.— 
State  V.  Boylan  (Conn.)  595. 

On  a  prosecution  under  Gen.  St.  1902,  g 
4579,  for  keeping  for  sale  a  fluid  for  illuminat- 
ing purposes  inflammable  at  a  less  temperature 
than  that  fixed  by  the  statute,  held,  thftt  the 
question  as  to  what  device  should  be  used  for 
testing  the  inflammability  of  the  fluid  was  a 
question  for  the  jury.— State  v.  Boylan  (Conn.) 
595. 

On  a  prosecution  under  Gen.  St  1902,  g  4579, 
making  it  an  offense  to  keep  for  sale  a  fluid 
used  for  illuminating  purposes  Inflammable  at  a 
lower  temperature  than  that  fixed  by  the  stat- 
ute, evidence  considered,  and  held  sufficient  to 
sustain  a  conviction.— State  v.  Boylan  (Conn.) 
595. 

EXPRESS  COMPANIES. 

Use  of  streets  in  cities  by  street  car  company 
to  maintain  switch  to  warehouse  of  express 
company,  see  "Municipal  Corporations,"  g  6. 


•Point  annotated.    See  syllaliiu. 
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EXPULSION. 

Of  member  of  beneficial  assodatioa,  see  "Bene- 
ficial Associations." 

EXTORTION. 

See  "Threats," 

Evidence  of  ottier  offenses  in  prosecution  for 
threats  to  extort,  see  "Criminal  Law,"  i  8. 

FACTORS. 

See  "Principal  and  Agent." 

FALSE  IMPRISONMENT. 

See  "Malicious  Prosecution." 
Eyidence  admissible  under  pleading,  see  "Plead- 
ing," f  5. 

$    1.    OItU  UablUty. 

In  an  action  for  false  imprisonment,  objec- 
tions to  a  release  held  to  go  to  the  eCEect  to 
be  given  the  release  rather  than  to  their  ad- 
missibility.—Allen  V.  Ruland  (Conn.)  138. 

*In  an  action  for  false  imprisonment  held, 
that  certain  persons  were  joint  tort-feasors.— 
Allen  V.  Ruland  (Conn.)  138. 

'Where  an  officer  wantonly  arrests  an  inno- 
cent man,  he  should  be  held  liable  in  punitive 
damages  as  much  as  a  private  person  would  be 
for  malicious  prosecution,  but,  if  in  an  honest 
endeavor  to  arrest  a  felon  he  takes  an  iunocent 
person  who  was  justly  suspected,  he  should  not 
suffer  at  all.— McAleer  v.  Good  (Pa.)  934. 

Policemen  held  liable  for  unlawful  arrest, — 
McAleer  v.  Good  (Pa.)  934. 

*Where  a  person  is  arrested  at  the  instance 
of  another,  he  is  liable  as  a  party  thereto, 
though  he  may  not  have  expressly  directed  the 
arrest.— McAleer  v.  Good  (Pa.)  934. 

In  an  action  for  false  imprisonment,  the  bur- 
den is  on  defendant  to  show  arrest  by  the  au- 
thority of  the  law.— McAleer  v.  (3ood  (Pa.)  934. 

FEES. 

Attorneys'  fees  as  costs,  see  "Costs,".!  1. 
In   suit   to   enforce  mechanic's   lien,   see   "Me- 
chanics' Liens,"  8  2. 

FERRIES. 

Regulation  of  rates  of,  as  regulation  of  inter- 
state commerce,  see  "Commerce,"  |  2. 

Act  Feb.  6,  1799  (Gen.  St.  p.  1469),  does 
not  authorize  the  chosen  freeholders  of  Hudson 
county  to  fix  the  rates  of  ferriage  of  foot  pa«- 
cengers  from  New  Jersey  to  New  Yorlt. — New 
York  Cent  &  H.  R.  R.  Co.  v.  Board  of  Chosen 
Freehoideia  of  Hadson  (bounty  (N.  J.  Sup.)  860. 

FILING. 

Bill  of  exceptions,   see  "Exceptions,   Bill  of," 
I  2. 
appeal  record,  see  "Appeal  and  Error,"  (  3. 


I  2. 
Of  1 


FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  i  1. 

FINDINGS. 

On  reference,  see  "Reference,"  {  2. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error, '  f  11. 
Setting  aside,  see  "New  Trial,"  8  1. 
Special  findings  by  jury,  see  "Trial,"  8  6. 


FIRE  INSURANCE. 

See  "Insurance." 

FISH. 

Rights  of  fishery  in  navigable  waters,  see  "Navi- 
gable Waters,*  8  1- 

FLOWAGE. 

See  "Waters  and  Water  Couraea,"  |  8. 

FOLLOWING  TRUST  PROPERTY. 

See  "Trusts,"  8  7. 

FOOD. 

Implied  warranty  in  sale  of,  see  "Sales,"  8  3. 

*A  declaration  alleging  that  defendant  had 
packed  diseased  ham  and  sold  it  to  a  retail  deal- 
er, of  whom  it  was  bought  by  plaintiff,  who  ate 
a  piece  and  became  sick,  held  not  to  state  a 
cause  of  action  against  the  original  vendor.— 
Tomlinson  v.  Armour  &  Co.  (N.  J.  Sup.)  8SS. 

FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORECLOSURE. 

Of  lien,  see  "Mechanics'  Liens,"  8  2. 
Ot  mortgage,  see  "Mortgages,"  88  4,  S. 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  8  8. 

FORFEITURES. 

Of  mining  leases,  see  "Mines  and  Minerals." 

8  1. 
Of  rights  under  conditional  sale,  see   "Sales.'' 

8  6. 

FORMER  ADJUDICATION. 

See  "Judgment,"  8i  8,  4. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  "Criminal  Law,"  i  1. 

FORMS  OF  ACTION. 

See  "Action,"  8  1;  "Assumpsit,  Action  of: 
"Ejectment";  "Replevin";  "Trespaaa."  8  1: 
"Trover  and  Conversion." 

FORNICATION. 

See  "Seduction,"  8  L 

FRANCHISES. 

Corporate  franchises,  see  "Corporations,"  8  1%. 

Exemption  from  franchise  tax,  see  "Taxation," 
8  2. 

Grant  by  municipality,  see  "Municipal  Corpora- 
tions," 8  4. 

Of  street  railroad  companies,  see  "Street  Rail- 
roads." 8  1. 

Restraining  invasion  of,  see  "Injunction,"  8  2 

Unwarranted  use  of,  as  subject  of  relief  by  in- 
junction, see  "Injunction,'*  |  2. 


*  Point  Muaotated.   8««  •yllabua. 
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'Legislature  held  to  bave  power  to  beatotf 
on  an  iadividual  the  right  to  exercise  franchises 
which  can  only  be  exercised  through  legislative 
snnction  to  the  same  extent  as  corporations. — 
McCarter  v.  Vineland  Light  &  Power  Co.  (N. 
J.  Ch.)  1041. 

•Act  March  11,  1842  (P.  L.  p.  164 ;  Rev.  St. 
1846,  p.  136,  tit.  5,  c.  3.  S  20 :  Revision,  p.  192, 
8  85 ;  P.  L.  1806,  p.  303,  I  82),  authorizing  sale 
of  firanchiaes  of  public  utility  corporations 
through  receiverships,  held  to  sanction  use  of 
such  franchises  by  individual  purchaser.— Mc- 
Carter V.  Vineland  Light  &  Power  Co.  (N.  J. 
Ch.)  1041. 

Act  March  11,  1842  (P.  L.  p.  164 ;  Rev.  St. 
1846,  p.  130,  tit.  5,  c.  3,  !  20 ;  Revision,  p.  192. 
§  85 ;  P.  L.  1896,  p.  303,  i  82),  authorizing  sale 
of  franchises  of  public  utility  corporations,  held 
not  to  receive  the  strict  construction  applied  to 
legislative  grants. — McCarter  v.  Vineland  Light 
&  Power  Co.  (N.  J.  Ch.)  1041. 

Act  Febmary  IT,  1881  (P.  L.  33 ;  Gen.  St.  p. 
3694,  Si  34,  35),  held  to  withdraw  legislative 
sanction  for  the  use  by  an  individual  of  sover^ 
eign  prerogatives  purchased  under  decrees  of 
court  and  require  their  use  by  corporations. — 
McCarter  v.  Vineland  Light  &  Power  Co.  (N. 
J.  Ch.)  1041. 


FRATERNAL  SOCIETIES. 

See  "Beneficial  Associations." 


FRAUD. 

See  'Trandnlent  Conveyances." 

Affecting    rights    of    specific    performance,    see 

"Specific  Performance."  8  1. 
Conclusiveness  of  adjudication  as  to  existence 

of   fraud,  see   "Judgment,"   {  3. 

By  particular  clagse»  of  pergoni,  or  pertont  in 
particular  relationt. 
Agent,  see  "Principal  and  Agent,"  i  2. 

f »  particular  clastet  of  conveyancet,  contraett, 

trantactioni,  or  proceeding*. 
See  "Marriage";    "Release,"  (  3. 

Particular  remedie*. 
See  "Equity,"  i  1. 

Equitable  relief  against  judgment,  see  "Judg- 
ment," $  2. 

S    1.    DeoeptloB  eoastltntiaK  fraud,  and 
lUUUtT  therefor. 

•A  seller  of  a  horse  held  guilty  of  deceit 
in  the  sale  thereof.— Shackett  v.  Bickford  (N. 
H.)  252. 

*A  person  to  establish  fraudulent  representa- 
tions held  required  to  prove  dishonest  mental 
state  of  mina  on  the  part  of  the  latter  with 
reference  to  the  trathfulness  of  the  representa- 
tions.—Shackett  v.  Bickford  (N.  H.)  252. 

*In  an  action  for  deceit  for  fals&  representa- 
tions as  to  defend.int's  solvency,  plaintiff  h«ld 
not  to  have  relied  on  such  representations  in 
extending  credit.— Phillips  v.  Hebden  (K.  I.) 
266. 

•An  action  for  deceit  will  lie  for  obtaining 
credit  by  false  representations  of  solvency. — 
Phillips  V.  Hebden  (R.  I.)  266. 

I  S.     Aetloas. 

*In  an  action  for  deceit  in  the  making  of 
false  representations  as  a  basis  for  credit,  the 
measure  of  damages  is  plaintiff's  actual  loss. 
— PhUlips  T.  Hebden  (R.  1.)  266. 


FRAUDS,  STATUTE  OF. 

As  affecting  right  to  specific  performance,  see 
"Specific  Performance,"  5  1. 

{    1.    OperMtlon  and  elfeot  of  statute. 

•Where  defendant  street  railroad  in  ejectment 
purchased  the  land  by  parol  agreement  from 
the  predecessor  in  title  of  plaintiff,  and  paid 
the  full  consideration  and  entered  into  pos- 
session, the  statute  of  frauds  is  not  a  bar  to  the 
existence  of  an  equitable  estate  in  the  purchas- 
er.—Atlantic  City  R.  Co.  V.  Johanson  (N.  J. 
Ch.)  719. 

•Statute  of  frauds  held  not  to  bar  enforce- 
ment of  parol  agreement  for  sale  of  interest 
in  land  which  has  been  in  part  performed.— 
Burrell  v.  Middleton  (N.  J.  Ch.)  978. 

The  statute  of  frauds,  under  the  facts,  held 
no  defense  to  a  bill  for  specific  performance  of 
a  contract  for  the  conveyance  of  real  estate. — 
Kittredge  r.  Kittredge  (Vt)  89. 

FRAUDULENT  CONVEYANCES. 

Laws  relating  to  as  depriving  of  property  with- 
out due  process  of  law,  see  "Constitutional 
Law,"  S  6. 

Multifariousness  in  pleading  in-  suit  to  set  aside 
fraudulent  conveyance,  see  "Equity,"  $  2. 

i   1.    Traasfers  and  traaaaetloBs  invalid. 

A  sale  held  one  within  Gen.  St  1902,  §  4868, 
as  amended  by  Acts  1903,  p.  49,  c.  72,  and  sec- 
tion 4869,  making  a  retailer's  sale  of  his  stock 
void  unless  a  certain  notice  thereof  be  filed  as 
required  by  the  statute. — Young  v.  Lemieux 
(Conn.)  436,  600. 

I   2.    Kights    and    UabilltiM    of    parties 
and    pnrohaser*. 

•A  trustee  in  bankruptcy  held  entitled  to  re- 
cover certain  property  from  a  purchaser  from 
the  bankrupt.— Tonng  v.  Lemieux  (Conn.)  436, 
600. 

I  3.     Remedies  of  evedltore  and  pnrohas- 
ers. 

The  question  of  fraudulent  conveyance  may 
be  raised  in  an  action  of  ejectment ;  the  ju- 
risdiction of  law  and  equity  courts  being  con- 
current.— Oarroll  v.  Salisbury  (R.  I.)  274. 

Evidence  held  to  raise  a  prima  facie  case  of 
fraudulent  conveyance  within  Gen.  I^aws  1896, 
c.  202,  8  1,  making  it  error  to  grant  a  non- 
suit—Carroll V.  Salisbury.  (R.  L)  274. 

FREIGHT. 

See  "Carriers,"  {  2. 


I   I. 


GAMING. 

Gamblinc   eontraots    and   tranaaen 
tions. 

Evidence  held  insufficient  to  show  that  a  pur- 
chase of  stock  on  margins  was  a  gambling 
contract.— Dryden  t.  Zell  &  Merceret  (Md.)  83. 


GARNISHMENT. 

See  "Attachment" ;    "Execution." 

8    I.     Persons    and    property    snbjeet    to 
garnishment. 

In  a  suit  against  a  contractor  held,  that 
the  first  valid  service  of  attachment  by  trustee 
process  against  the  owner  of  a  building  being 
constructed  by  the  contractor  was  that  first 
made  after  release  of  mechanics'  liens  on  the 
building.— H.  A.  Grimwood  Co.  t.  Capitol  Hill 
Bldg.  &  Const.  Co.  (B.  L)  804. 


*  Point  annotated.    See  ayllaliva. 
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The  question  of  substantial  compliance  of  a 
boildincr  ccoitract  can  only  arise  between  the 
contractor  and  the  owner,  and  cannot  be  raised 
in  an  action  by  a  creditor  against  the  con- 
tractor in  which  he  brin^  in  the  owner  by 
trustse  process.— H.  A.  Grimwood  Co.  r.  Capi- 
tol Hill  Bldg.  &  Const  Co.  (B.  I.)  301. 

I  2.    Uen  of  garalaluBMtt  and  llsMUty 
of  carmlsltee. 

*A  plaiDtlll  has  no  greater  right  against  a 
garnishee  tlian  the  defendant  could  have,  and 
can  occupy  no  better  position  than  would  the 
defendant  in  a  suit  brought  by  him  against  the 
garnishee.— H.  A.  Orimwood  Co.  r.  Capitol 
Hill  Bldg.  &  Const  Co.  (R.  I.)  304. 

{   3.    Proeoedlacs  to  aapport  or  enforce. 

An  exception  lies  in  favor  of  a  garnishee  to 
the  ruling  of  the  court  charging  him  as  such.— 
H.  A.  Grimwood  Co.  v.  Capitol  HiU  Bldg.  & 
Const  Co.  (R.  I.)  304. 

GAS. 

Actions  to  restrain  incorporation  of  gas  com- 
pany, see  "Injunction,"  |  3. 

Taxation  of  gas  companies  and  property  of,  see 
"Taxation,"  S  3. 

The  rights  conferred  on  a  gas  company  under 
its  charter  in  1857  to  lay  gas  pipes  in  a  certain 
village  were  confined  to  tlie  territory  then  com- 
prising the  village  and  its  immediate  vicinity. — 
Landis  Tp.  ▼.  MillviUe  Gas  Light  Co.  (N.  J. 
Ch.)  716. 

A  township  may  by  injunction  prevent  the 
use  of  gas  pipes  already  wrongfully  laid  in  the 
highways  when  thex  have  not  been  connected 
with  buildings  or  brought  into  use.— Landis  Tp. 
V.  Millville  Gas  Light  Co.  (N.  J.   Ch.)  716. 

*A  township  may  by  bill  in  equity  enjoin 
the  use  of  its  highways  by  a  gas  company  in 
laying  gas  pipes  in  such  highways  without  leg- 
islative autnority.— Landis  Tp.  t.  MillTille  Gas 
Light  Co.  (N.  J.  Ch.)  716. 

GIFTS. 

Competency  of  witnesses  to  establish,  see  "Wit- 
nesses." I  1. 

From  husband  to  wife,  see  "Husband  and 
Wife,"  {  2. 

Transfer  taxes,  see  "Taxation,"  t  7. 

I   1.    Inter  tItos. 

*The  delivery  of  a  bank  deposit  boolc  by  de- 
cedent to  his  wife  was  inoperative  as  a  gift 
inter  vivos  where  it  did  not  appear  that  it  was 
made  with  the  intention  of  a  gift — Nogga  ▼. 
Savings  Bank  of  Ansonia  (ConnO  129. 

*The  burden  of  establishing  a  gift  rests  upon 
the  donee. — ^Nogga  v.  Savings  Banlc  of  Ansonia 
(Conn.)  129. 

I  S.     OnuMi  mortis. 

*The  delivery  of  a  bank  deposit  book  by  de- 
cedent to  his  wife  was  inoperative  as  a  gift 
causa  mortis  where  it  did  not  appear  that  it 
was  made  in  contemplation  of  a  conceived  ap- 
proach of  his  death. — Nogga  v.  Savings  Bank  of 
Ansonia  (Conn.)  129. 

•Savings  bank  books  areproper  subjects  of 
gifts  causa  mortis.— Van  Wagenen  y.  Bonnot 
(N.  J.  Ch.)  239. 

•Return  of  a  gift  causa  mortis  held  a  rev- 
ocation.—Van  Wagenen  v.  Bonnot  (N.  J.  Ch.) 
239. 

•Evidence  considered,  and  held  to  establish 
a  gift  causa  mortis. — Van  Wagenen  v.  Bonnot 
(N.  J.  Ch.)  238. 


GOOD  FAITH. 

Of  party  asking  equitable  relief,  see  "Sp«dfie 

Performance,"  {  2. 
Of  purchaser,  see  "Bills  and  Notes,"  H  S,  6; 

"vendor  and  Purchaser,"  {  5. 

GRAND  JURY. 

See  "Indictment  and  Information." 

GRANTS. 

Of  public  lands,  see  "PubUc  Lands." 

GROUND  RENTS. 

•Rents  reserved  by  a  lease  held  redeemable 
under  Acts  1888,  p.  015,  c.  895.— Maulsby  v. 
Page  (Md.)  818. 

GUARANTY. 

See  "Indemnity";  "Prindpal  and  Surety." 

I    1.    IMselinrs*  of  cnarantor. 

•In  case  of  an  absolute  guaranty,  mere  delay 
to  require  payment  without  fraud  will  not  dis- 
charge the  surety.— Manchester  Bldg.  &  Loan 
Ass'n  T.  Shuart  (N.  J.  Err.  &  App.)  985. 

GUARDIAN  AND  WARD. 

Adverse  possession  by  guardian  against  ward, 
see  "Adverse  Possession,"  §  I. 

Capacity  of  ward  to  convey  land,  see  "Deeds." 
{  1- 

Computation  of  period  of  limitations,  in  action 
to  set  aside  allowance  of  guardian's  report, 
see  "Limitation  of  Actions,"  {  1. 

Condusivenesa  of  judgment  in  guardianaliip  pro- 
ceedings, see  "Judgment"  {  4. 

Guardianship  of  insane  persons,  see  "Insane 
Persons,"  |  8. 

{    1.    Cnstedy  and  eare  of  ward's  penram 
and  estate. 

*A  guardian  held  not  liable  to  his  ward  for 
loss  of  property,  where  he  exercised  the  requi- 
site care  in  the  management  of  the  property 
in  his  hands.— Scoville  v.  Brock  (Vt)  577. 

I  S.    Aeeonntlnc  and  settlement. 

Whether  a  guardian  exercised  proper  dili- 
gence in  the  management  of  the  property  of 
bis  ward  in  his  hands  held  a  question  of  Esict.— 
Scoville  T.  Brock  (Vt)  577. 

•In  a  suit  to  set  aside  a  decree  allowing 
a  guardian's  final  account  based  on  the  negli- 
gence of  the  guardian  in  management  of 
the  estate  in  his  hands,  the  guardian  has  the 
burden  of  proving  that  he  exercised  the  requi- 
site diligence.— Scoville  T.  Brock  (Vt.)  577. 

V.  S.  2810,  held  to  relate  only  to  a  farther 
hearing  in  the  probate  court  with  respect  to  the 
accounts  of  guardians. — Scoville  r.  Brock  (Vt) 
577. 

•A  finding  held  not  to  defeat  a  suit  to  set 
aside  a  guardian's  final  account — Scoville  v. 
Brocjs   (Vt)   577. 

•Limitations  do  not  begin  to  run  against 
a  ward  seeking  to  set  aside  a  decree  allowing 
his  guardian's  final  account  based  on  the  fraud 
of  the  guardian,  until  the  influence  of  the  con- 
fidential relation  has  ceased.- Scoville  v.  Brock 
(Vt)  577. 

•Inability  to  vacate  a  probate  decree  allow- 
ing a  guardian's  final  account  will  not  pre- 
vent affirmative  relief  in  eqaity.— Scoville  t. 
Brock  (Vt.)  577. 


*rolnt  annotated.    See  syllabaa. 
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HABEAS  CORPUS. 

>ncurreiit  juriadictlon  as  to  custody  ot  child 
of  divorced  parents,  see  "Courta,"  g  6. 

HARMLESS  ERROR. 

I  civil  actions,  see  "Appeal  and  Error,"  §  12. 
1  criminal  prosecution,  see  "Criminal  Law," 
S   7. 

HAWKERS  AND  PEDDLERS. 

tccnsing  occupation,   see  "Licenses,"   |   1. 

HEALTH. 

>e  "Food." 

roteotion    of   water   from   pollution   bj   state 

board    of    health,    see    "Waters    and    Water 

Coiu-scs,"  i  4. 

emulation  of  practice  of  medicine  by  board  of 

health,  see  "Physicians  and  Surgeons." 

HEARING. 

I   equity,  see  "Equity,"  {  8. 

I  probate  proceedings,  see  "Wills,"  |  4. 

HEARSAY  EVIDENCE. 

1  civil  actions,  see  "Evidence,"  i  7. 

HEIRS. 

ee  "Descent  and  Distribution." 

HIGHWAYS. 

ee    "Bridges";    "Municipal    Corporationa,"    i 
6 ;   "Kavigable  Waters,"  i  1. 
ccidents  at  railroad  crossings,  see  "BaUroada," 
§  S. 

ppropriation  of  township  road,  see  "Ehninent 
Domain,"  i  8. 

ontinuance  in  general,  in  action  for  injuries 
caused  by  defects  in,  see  "Continuance." 
1  juries  to  persons  employed  on  highways,  see 
"Master  and  Servant,"  f  3. 
nying  of  gas  pipe  in  highways,  see  "Gas." 
roNimate  cause  of  Injurv  to  traveler  on  high- 
way, see  "Negligence."  |  2. 
ail  road   crossmg   highways,   see   "Railroada," 
S  4. 

etiuests  (or  instruction  in  action  for  injaries 
caused  by  defects  in,  see  "Trial,"  |  6. 

1.    EstabUshmeBt,  alteratloa,  and  dls> 
•ontliiiuuaoe. 

Inhabitants  of  a  town  held  not  entitled  in 
roceedings  to  discontinue  a  highway  to  attack 
le  validity  of  its  establishment. — Town  of  New 
ondon  v.  Davis  (N.  II.)  107. 

Where  defendants  conveyed  lands  to  chosen 
'eeholders  for  a  road  to  be  built  according  to 
rades  shown  on  a  map,  the  adjoining  land  of 
?fendant  was  burdened  with  the  lateral  support 
r  the  road.— Board  of  Chosen  Freeholders  of 
iHidson  County  v.  WoodcliSe  Land  Imp.  Co. 
<.   J.   Sup.)  SU. 

S.     Resnlatlon  and  use  Car  tcaveL 

*A  public  highway  is  oi>en  to  the  reasonable, 
>mmon.  and  equal  use  of  the  people  on  foot 
:  in  vehicles,  including  an  automobile.— Sime- 
30  V.  Lindsay  (Del.  Super.)  778. 

In  using  a  public  highway  all  persons  are 
Dund  to  the  exercise  of  reasonable  care  to 
revent  accidents.— Simeone  v.  Lindsay  (Del. 
aper.)  778. 


*A  person  operating  an  automobile  on  a  pub- 
lic highway  held  required  to  use  reasonable  care 
in  its  operation.— Simeone  v.  Lindsay  (Del.  Su- 
per.) 778. 

•Omtributory  negligence  of  a  traveler  by  foot 
on  a  public  highway  held  to  defeat  a  recovery 
for  injuries  by  being  struck  by  an  automobile, 
unless  the  negligence  of  the  operator  of  the 
automobile  alone  was  the  proximate  cause  of 
the  injury.— Simeone  v.  Lindsay  (Del.  Super.) 
77a 

*A  traveler  by  foot  on  a  public  highway 
is  required  to  use  reasonable  care  to  avoid  col- 
lisions with  a  vehicle,  and,  where  he  sees  the 
vehicle  before  it  strikes  him,  he  must  avoid 
injury.— Simeone  v.  Lindsay  (Del.  Super.)  778. 

*A  person  operating  an  automobile  on  a  pub- 
lic highway  and  a  traveler  on  foot  are  both  re- 
quired to  use  such  reasonable  care  as  the  cir- 
cumstances require. — Simeone  v.  Lindsay  (Del. 
Super.)  778. 

One  undertaking  to  pass  another  on  a  highway 
going  in  the  same  direction  must  take  reason- 
able care  so  as  not  to  injure  him.— Simeone  v. 
Lindsay  (Del.  Snper.)  778. 

*A  person  operating  an  automobile  on  a 
public  highway  at  such  a  bi^h  rate  of  speed 
as  to  prevent  him  from  maintaining  control 
of  it,  the  rate  of  speed  is  unreasonable,  and  he 
is  negligent — Simeone  v.  Lindsay  (Del.  Super.) 
778. 

To  entitle  a  traveler  by  foot  on  a  highway 
to  recover  for  injuries  sustained  by  being  struck 
by  an  automobile  he  must  show  the  negli- 
gence of  the  operator  of  the  automobile. — Sime- 
one V.  Lindsay  (Del.  Super.)  778. 

A  gutter  beside  a  roadway  held  not  a  sluice- 
way within  Laws  1893,  p.  47,  c.  69,  |  1.— 
Drew  v.  Town  of  Bow  (N.  H.)  881. 

HOMICIDE. 

(Charging  threats  to  assault  and  kill,  as  slander, 
see  "Libel  and  Slander,"  J  1. 

Competency  of  juror  in  capital  case  having 
scruples  against  capital  punishment,  see  "Ju- 
ry," «  2. 

Conviction  of  oflFense  Included  in  that  charged 
in  indictment,  see  "Indictment  and  Informa- 
tion," i  1. 

Ck>urse  and  conduct  of  trial  in  general,  see 
"Criminal  Law,"  H  5. 

Declarations  as  evidence,  see  "Criminal  Law," 

i  8. 

Demonstrative  evidence,  see  "Oiminal  Law." 
S  3. 

Necessity,  requisites  and  sufficiency  of  Instruc- 
tions, see  ''Criminal  Law,"  {  5. 

Province  of  court  and  Jury,  see  "Criminal  Law," 
t  5. 

I   1.    Murder. 

'Under  the  statute,  one  abetting  or  counsel- 
ing another  in  the  commission  of  a  homicide 
held  equally  guilty  with  the  other.— State  v. 
Adams  (Del.  O.  4  T.)  510. 

'Sufficient  intoxication  to  prevent  a  deliber- 
rate  design  to  kill,  held  to  preclude  a  convic- 
tion of  murder  in  the  first  degree.— State  v. 
Adams  (Del.  O.  &  T.)  510. 

'Murder  in  the  second  degree  defined.— State 
V.  Adams  (Del.  O.  &  T.)  510. 

'The  character  of  the  design  to  take  life 
necessary  as  an  element  of  murder  of  the  first 
degree,  determined. — State  v.  Adams  (Del.  O. 
&  T.)  510. 

'Murder  in  the  first  degree  defined.— State  v. 
Adams  (Del.  O.  &  T.)  510. 


*P«lat  amsotated.    ■•«  syllaliva. 
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*Murder  in  the  first  degree  is  tlie  killing  of 
another  with  express  malice  aforethought,  or 
in  perpetrating  or  attempting  to  perpetrate  a 
crime  nunishable  by  death.— State  ▼.  Johns  (DeL 
O.  &  T.)  763. 

A  deliberate  lulling  by  one  under  the  impulse 
of  an^er,  jealousy,  hatred,  or  revenge,  created 
or  incited  by  belief  of  decedent's  prior  infidelity, 
etc..  held  to  constitute  murder  in  tiie  first  degree. 
-State  V.  Johns  (Dei.  O.  &  T.)  763. 

*A  deadly  weapon  is  a  weapon  lilcely  to  pro- 
duce death.- State  v.  Johns  (Del.  O.  &  T.)  76i3. 

*Ezpresa  malice  aforethought  as  an  element 
of  murder  defined. — State  y.  Johns  (Del.  O.  Sl 
T.)  763. 

'Murder  in  the  second  degree  defined.— State 
V.  Johns  (Del.  O.  &  T.)  703. 

*Malice  is  an  essential  ingredient  of  murder 
in  either  the  first  or  second  degree. — Slate  t. 
Johns  (Del.  O.  &  T.)  763. 

*Malice  as  an  element  of  murder  defined. — 
State  T.  Johns  (Del.  O.  &  T.)  763. 

'Malice  essential  to  constitute  first  or  second 
degree  murder  defined.— State  v.  Honey  (Del.  O. 
&  T.)  764. 

'First  and  second  degree  murder  defined.— 
State  V.  Honey  (Del.  O.  &  T.)  764. 

'Implied  malice  essential  to  constitute  a  homi- 
cide murder  jn  the  second  degree  defined. — State 
V.  Honey  (Del.  O.  &  T.)  764. 

*A  design  to  take  life,  though  the  conception 
of  a  moment,  is  sufficient  deliberation  to  render 
the  killing  murder  in  the  first  degree.— State 
V.  Honey  (Del.  O.  &  T.)  764. 

'Under  Revised  C!ode  1852,  as  amended  in 
1893,  p.  930,  c.  226,  where  a  person  used  an 
instrument  on  a  pregnant  woman  for  the  pur- 
pose of  procuring  a  miscarriage,  and  the  woman 
died,  the  perpetrator  was  guilty  of  murder  in 
the  second  degree.- State  v.  Fleetwood  (DeL  O. 
&  T.)  772. 

'Murder  in  the  first  degree  is  where  the  crime 
is  committed  with  express  malice  aforethought 
—State  V,  Uzzo  (Del.  O.  &  T.)  775. 

'Murder  in  the  second  degree  is  a  killing 
with  imolied  malice.— State  v.  Uzzo  (Del.  O. 
&  T.)  775. 

'"Transitory  frenzy"  is  no  defense  to  murder 
in  Pennsylvania-^jommonwealth  v.  Renzo 
(Pa.)  30. 

{    2.    MaBsIanKhter. 

'The  facts  necessary  to  reduce  a  killing  in 
a  fight  from  murder  to  manslaughter,  stated. — 
State  v.  Adams  (Del.  O.  &  T.)  510. 

'Where  death  is  produced  by  use  of  a  deadly 
weapon,  the  provocation  must  be  great  to  re- 
duce the  homicide  to  manslaughter. — State  v. 
Adams  (Del.  O.  &  T.)  510. 

'Manslaughter  defined.— State  v.  Adams  (Del. 
O.  &  T.)  510. 

'To  reduce  a  homicide  to  manslaughter,  the 
provocation  must  be  so  great  as  to  produce 
such  a  passion  as  to  render  the  person  for  the 
time  being  incapable  of  reason. — State  v.  Honey 
(Del.  O.  &  T.)  764. 

'Manslaughter  is  where  one  person  unlawfully 
kills  another  without  malice. — State  v.  Uzzo 
(Del.  O.  &  T.)  775. 

'Where  the  killing  was  done  without  malice, 
under  the  influence  of  sudden  passion,  the  of- 
fense was  reduced  from  murder  to  manslaughter. 
—Commonwealth  v.  Curcio  (Pa.)  792. 

{   3.    Ezonsable  or  Justifiable  homicide. 

'The  right  to  take  the  life  of  another  in 
self-defense  held  not  to  exist,  unless  there  is  no 


other  available  means  of  escape  from  death.— 
State  V.  Honey  (Del.  O.  &  T.)  7C4. 

f  4.    Erldeaoe. 

In  a  prosecution  for  murder,  evidence  tending 
to  prove  that  a  large  sum  of  money  was  in  the 
possession  of  deceased  and  was  taken  by  accused 
at  the  time  of  the  killing  was  properly  admitted. 
—State  V.  Bailey  (Conn.)  961. 

'In  order  to  warrant  a  conviction  of  murder 
of  the  second  degree,  such  willful,  deliberate, 
and  cruel  conduct  must  be  proved  as  to  show 
implied  malice.— State  y.  Adams  (Del.  O.  & 
T.)  510. 

'On  a  prosecution  for  murder,  malice  mnst 
be  proved  beyond  a  reasonable  doubt. — State  v. 
Adams  (Del.  O.  &  T.)  510. 

'On  a  prosecution  for  murder,  dying  declara- 
tions of  decedent  are  to  be  considered  by  the 
jury  as  any  other  testimony,  in  connection  with 
all  the  other  evidence. — State  v.  Adams  (Del. 
O.  &  T.)  510. 

'On  a  prosecution  for  marder,  malice  may 

be  proved  by  any  and  all  the  circumstances  sur- 
rounding the  case  which  show  that  the  act 
complained  of  was  intentionally,  and  wickedly, 
and  recklessly  done.— State  v.  Adams  (Del.  O. 
&  T.)  510. 

'On  a  prosecution  for  murder,  it  is  incnml>ent 
on  the  state  to  prove  every  element  of  the 
crime  charged.— State  v.  Adams  (Del.  O.  &  T.) 
510. 

'Wherever  one  kills  another  deliberately  or 
without  adequate  cause,  the  law  presames  that 
it  was  done  with  malice,  and  the  burden  is  on 
the  prisoner  to  show  from  the  evidence  or  by  in- 
ference from  the  circumstances  of  the  case  that 
the  act  was  not  so  done. — State  v.  Johns  (Del. 
O.  &  T.)  763. 

'A  killing  by  a  deadly  weapon  heid  to  rai.<:>- 
the  presumption  of  malice  aforethought,  and  to 
place  the  burden  of  showing  the  contrarj-  upon 
the  accused.— State  v.  Johns  (Del.  O.  &  T.)  763. 

'The  deliberate  selection  and  use  of  a  deadly 
weapon  is  a  circumstance  which,  in  the  absence 
of  satisfactory  evidence  to  the  contrary,  indi- 
cates the  existence  in  the  mind  of  the  peisoo 
committing  the  act  of  a  deliberate  formed  design 
to  kill.— State  v.  Johns  (Del.  O.  &  T.)  763. 

'The  good  character  of  one  accused  of  murder 
is  to  be  taken  in  connection  with  all  other  evi- 
dence in  the  case,  and  is  to  be  given  such  weight 
under  all  facts  and  circumstances  of  the  case, 
as  in  the  judgment  of  the  jury  it  is  entitled  to.— 


^i 


State  V.  Johns  (Del.  O.  &  T.)  763. 

'Homicide  committed  with  a  deadlji.  weapon 
heU  presumptively  malicious,  and  the  burden 
of  proving  the  contrary  is  on  accused. — State  v. 
Honey  (Del.  O,  &  T.)  764. 

'W^here  a  homicide  is  deliberately  committed 
or  without  adequate  cause,  malice  is  presumed, 
and  the  accused  has  the  burden  to  show  that  the 
act  was  not  done  with  malice.— State  v.  Hooej 
(Del.  O.  &  T.)  764. 

'The  burden  of  establishing  self-defense  in 
a  homicide  case  rests  on  aocosed. — State  v. 
Honey  (Del.  O.  &  T.)  764. 

'In  a  prosecution  for  abortion,  facts  htU 
to  constitute  a  sufficient  foundation  for  Uie 
admission  of  decedent's  dying  declarations.— 
State  V.  Fleetwood  (Del.  O.  &  T.)  772. 

*A  dying  declaration  introduced  in  evidence 
in  a  criminal  case  is  entitled  to  the  same 
weight  as  if  made  under  the  obligation  of  to 
oath  duly  and  formally  administered  in  a  court 
of  justice.— State  v.  Fleetwood  (Del.  O.  &  T.) 
772. 
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*Wbere  a  killing  is  done  with  a  deadly  weap- 
on, malice  is  presumed,  and  the  burden  of  show- 
ing the  contrary  is  on  the  accused.— State  t. 
Uizo  (Del.  O.  &  T.)  776. 

*A  statement  of  deceased  after  being  shot 
held  admissible  as  a  dying  declaration.— State 
T.  Usso  (Del.  O.  &  T.)  775. 

*Where  defendant  introduced  deceased's  dying 
declaration^,  the  state  was  entitled  to  prove 
similar  contradictory  statements  made  about 
the  same  time.— State  v.  Uzzo  (Del.  O.  &  T.) 
775. 

*Dying  declarations  are  entitled  to  the  same 
consideration  and  credit  whether  in  favor  of  the 
state  or  defendant.— State  t.  Uzzo  (Del.  O.  & 
T.)  776. 

*In  prosecution  for  murder,  evidence  of  de- 
ceased's habits  of  drinking  at  times  other  than 
the  commission  of  the  crime  held  irrelevant. — 
Birkenfeld  y.  State  (Md.)  1. 

*On  trial  for  manslaughter,  where  defendant 
claimed  self-defense,  and  it  was  shown  that  de- 
ceased and  defendant  were  in  actual  collision, 
previous  threats  by  deceased  against  defendant, 
though  not  communicated,  are  competent  evi- 
dence.—State  T.  Scaduto  (N.  J.  Sup.)  908. 

§    5.    TrUa. 

*In  a  prosecution  for  murder,  instructions  de- 
fining malice  held  correct— State  v.  Bailey 
(Conn.)  951. 

*In  a  prosecution  for  murder,  instructions  as 
to  the  burden  of  proof  where  self-defense  is 
»-laimed  litld  not  objectionable.— State  v.  Bailey 
(Conn.)  951. 

The  rule  limiting  parties  to  six  witnesses  tes- 
tifying to  the  same  point  is  applicable  to  a 
homicide  case.— State  v.  Uzzo  (Del.  O.  &  T.) 
775. 

*The  power  and  duty  of  the  jury  to  ascer- 
tain the  degree  of  murder  is  fixed  by  law. — 
Commonwealth  v.  Curcio  (Pa.)  792. 

HOSPITALS. 

Liability  of  corporation  for  treatment  furnished 
employe  in  hospital,  see  "Corporations,"  8  5. 

HUSBAND  AND  WIFE. 

See  "Curtesy";  "Divorce";  "Dower";  "Mar- 
riage." 

Admissions  by  husband  as  agent  of  wife,  see 
"Evidence,"  {  6. 

Competency  as  witnesses,  see  "Witnesses,"  g  1. 

ConclusiTeness  of  former  adjudication  on  judg- 
ment in  suit  to  enforce  separation  agreement, 
see  "Judgment,"  {  3. 

Grounds  for  new  trial  in  action  for  alienation 
of  affections,  see  "New  Trial,"  {  1. 

Rights  of  survivor,  see  "Descent  and  Distribu- 
tion," §  1. 

Taking  exceptions  at  trial,  in  action  by  husband 
for  injuries  to  wife,  see  "lYial,"  {  5. 

{  1.  Mntnal  rights,  duties,  a»d  UmbUl- 
tles. 

'Where  a  husband  employed  an  attorney  to 
net  for  himself  and  wife,  the  wife  was  only 
liable  for  the  attorney's  services  on  proof  that 
the  husband  was  authorized  to  act  for  the  wife, 
or  that  the  wife  subsequently  by  her  words 
or  conduct  directly '  or  indirectly  ratified  the 
husband's  agreement— Dussoulas  v.  Thomas 
(Del.  Super.)  590. 

I  S.  OoaTeyamees,  oontraots,  and  other 
traaaootioBS  betweoa  husband 
and  wife. 

*To  establish  a  gift  from  a  husband  to  his 
wife,  there  must  be  clear  evidence  of  the  de- 


livery of  the  property  with  the  intent  of  divest- 
ing the  husband  of  all  dominion  over  it— Far- 
row V.  Farrow  (N.  J.  Err.  &  App.)  1009. 

*A  bill  of  sale  of  personal  chattels  given  by 
a  husband  to  his  wife  in  Pennsylvania  is  valid 
under  P.  L.  Pa.  1887,  No.  224,  p.  332.— Fedrick 
V.  Kuemmell  (N.  J.  Sup.)  906. 

{2  Mi 'Wife's  separata  estate. 

*Tbe  common-law  rule  that  ornaments  and 
wearing  apparel  of  a  married  woman  which 
come  to  her  through  her  husband  during  cover- 
ture remains  his  personal  property  has  not 
been  abrogated  by  married  woman's  act  (Gen. 
St.  p.  2012),  or  by  any  other  statutory  provi- 
sion.—Parrow  V.  Farrow  (N.  J.  Err.  &  App.) 
1000. 

i   3.     Aotlona. 

•Limitations  do  not  run  aeainst  a  claim  by  a 
husband  against  his  wife  during  the  continu- 
ance of  the  marital  relation. — Bennett  T.  Finne- 
gan  (N.  J.  Oh.)  239. 

'Laches  will  not  be  imputed  to  a  husband 
from  his  failure  to  prosecute  a  suit  against 
his  wife  during  the  continuance  of  the  marital 
relation.— Bennett  y.  Finnegan  (N.  J.  Oh.)  239. 

*A  bill  for  specific  performance  of  an  agree- 
ment to  convey  land  held  maintainable  notwith- 
standing the  marital  relation  between  the  par- 
ties.—Kittredge  V.  Kittredge  (Vt)  89. 

The  unconstitutionality  of  Acts  1896,  p.  42, 
No.  49,  held  no  defense  to  a  bill  by  a  wife  to 
compel  her  husband  to  iierform  a  contract  be- 
tween them  for  the  conveyance  of  real  estate. — 
Kittredge  v.  Kittredge  (Vt)  89. 

i   4.     Separation    and    separate    malnte- 


A  former  husband  held  not  relieved  from  lia- 
bility for  monthly  payments,  under  a  separation 
agreement,  because  he  had  procured  the  parti- 
tion of  property  from  which  he  was  entitled 
to  the  income  under  the  agreement — Buttlar 
v.  Buttlar  (N.  J.  Ch.)  486. 

'Under  a  separation  agreement  by  a  husband 
and  his  wife,  held  that  she  was  entitled  to 
monthly  payments  during  their  joint  lives,  and 
thnt  the  divorce  did  not  divest  her  of  such 
rights,  nor  afford  him  grounda  to  rescind  it — 
Buttlar  y.  Buttlar  (N.  J.  Ch.)  485. 

Equity  held  to  have  jurisdiction  of  suit  to 
recover  money  due  complainant  from  defendant 
under  a  separation  agreement,  though  the  par- 
ties were  at  the  time  of  the  suit  divorced. — 
Buttlar  y.  Buttlar  (N.  J.  Ch.)  485. 

In  a  suit  by  one  against  her  former  husband 
to  recover  under  a  separation  agreement,  equi- 
table defenses  will  be  open  to  him,  he  being  not 
restricted  to  matters  that  would  be  defenses 
at  law.— Buttlar  y.  Buttlar  (N.  J.  Ch.)  485. 

§   6.    Entlolng  and  allenatiac. 

•In  an  action  for  alienation  of  a  wife's  af- 
fections, evidence  of  the  husband's  misconduct, 
short  of  consent  to  defendant's  acts,  etc.,  held 
no  defense,  but  only  admissible  in  mitigation  of 
damages.— Lewis  y.  Roby  (Vt)  624. 

Where  plaintiff  recovered  Judgment  for  aliena- 
tion of  his  wife's  affections,  the  fact  that  he 
failed  to  obtain  a  divorce  for  her  alleged  adul- 
tery with  the  defendant  did  not  entitle  the  lat- 
ter to  a  new  trial.— Lewis  y.  Boby  (Vt.)  524. 

HYPOTHETICAL  QUESTIONS. 

Examination  of  experts,  see  "Evidence,"  |  10. 

ILLEGITIMATE  CHILDREN. 

See  "Bastards." 
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IMPEACHMENT. 

Of  witnew,  M*  "WltnessM,"  f  8. 

IMPLIED  CONTRACTS. 

Sm  "Amnmpiit,  Action  of;  "Contribatlon" ; 
"Work  and  Labor." 

IMPRISONMENT. 

Sm  "Arreat";  "BxacuUon,"  |  6;  "Falae  Im- 
priaonment.'' 

IMPROVEMENTS. 

Allowance  or  recoTerjr  of  compenaation,  see 
"Ejectment,"  i  4. 

Compensation  for  improvementa  taken  in  ex- 
ercise of  power  of  eminent  domain,  see  "Bml- 
nent  Domain,"  i  1. 

Liens,  see  "Mechanics'  Liens." 

On  property  of  co-tenants,  see  "TenancT'  in 
Common,''  |  1, 

INCOME. 

Of  troat  estates,  see  "Tniata,"  i  Ou 

INCOMPETENT  PERSONS. 

See  "Insane  Persons." 

INCUMBRANCES. 

On  property  devised  or  bequeathed,  see  "Wills," 

t  6- 

On  property  of  intestate,  see  "Descent  and  Dis- 
tribution,'' I  2. 

INDEBITATUS  ASSUMPSIT. 

See  "Assumpait,  Action  of." 

INDEBTEDNESS. 

Of  testator,  see  "Wills,"  {  6. 

INDEMNITY. 

See  "Principal  and  Surety." 

A  covenant  in  a  bond  to  protect  certain  lands 
from  levy  and  sale  under  a  judgment  held  to  re- 

?|ulre  the  obligor  to  protect,  if  necessary,  by  de- 
ending  any  suit  or  proceeding  taken  to  enforce 
levy  and  sale.— MetUar  t.  Conover  (N.  J.  Ch.) 

ial 

A  bond  for  the  removal  of  a  lien  on  lands  con- 
strued to  require  the  discharge  or  removal  from 
the  records  of  an  apparent  lien  on  the  land  aris- 
ing out  of  the  judgment  with  reference  to  which 
the  parties  contracted.— Me ttlar  v.  Conover  (N. 
J.  Ch.)  464. 

A  bond  agreeing  to  save  the  grantee  of  land 
harmless  from  ail  damage,  loss,  cost,  and  ex- 
pense by  reason  of  a  certain  judgment,  held  to 
indemnify  against  costs  or  expenses  incurred  by 
the  obligee  by  reason  of  an  unsuccessful  prose- 
cution of  the  judgment. — MetUar  v.  Conover 
(N.  J.  Ch.)  464. 

Under  a  bond  conditioned  to  protect  certain 
lands  from  levy  and  sale  under  a  judgment,  no- 
tice of  suit  to  or  demand  of  protection  on 
the  obligor  held  unnecessary  in  order  to  show  a 
breach  of  the  bond.— Mettlar  v.  Conover  (N.  J. 
Ch.)  464. 


A  bill  to  foreclose  a  mortgage,  ^ven  to  aecure 
a  bond  of  indemnity  against  damage  by  reaM)n 
of  the  enforcement  of  a  judgment  against  land. 
held  sufficient- Mettlar  v.  Conover  (N.  3.  Ch.) 
464, 

INDEPENDENT  CONTRACTORS. 

See  "Master  and  Servant,"  i  8. 

INDICTMENT  AND  INFORMATION. 

For  partiaUar  offetuet. 
See  "Receiving  Stolen  Goods." 
Against  laws  relating  to  practice  of  medicine, 

see   "Physicians  and   Surgeons." 
Acainst  liquor  laws,  see  "Intozicatins  liquors," 

I  1.    ConvletloB   of   •flena*   imoI«ded  ia 
ohmrge. 

*Under  an  indictment  charging  mnrder  in 
the  first  degree,  a  verdict  of  guilty  of  mnrder 
in  the  first  or  second  degree  or  manslaughter 
inay  be  rendered.— State  r.  Honey  (Dei.  O.  ft  T.) 

*Thongh  evidence  fails  to  show  mnrder,  It 
may  authorixe  conviction  of  assault.— State  v. 
Fleetwood  (Del.  O.  ft  T.)  772. 

Where  an  indictment  for  abortion  char^ 
that  the  female  died  as  a  result  thereof,  the 
indictment  included  the  ofFenaes  of  murder  in 
the  second  degree,  manslaughter  and  assault- 
State  V.  Fleetwood  (Del.  O.  ft  T.)  772. 

*nnder  an  Indictment  for  murder  in  the  fint 
degree,  the  jury  may  find  defendant  guilty  of 
that  ofCenae,  mnrder  in  the  second  degree,  manr 
slaughter,  or  not  guilty.— State  v.  Uzso  (DeL 
O.  ft  T.)  776. 

On  an  indictment  for  manalangfater,  defend- 
ant cannot  be  convicted  under  Crimea  Act  189S, 
{  40  (P.  Ll  806),  providing  that  it  two  or  more 
persons  stiall  fight  together  or  commit  assaults 
on  each  other,  they  ahall  be  jointly  guilty  of  a 
misdemeanor.— State  v.  Scaduto  (N.  J.  Sop.) 
908. 

t  8.   W*lTe»  of  defeota  and  obJeetloBS, 
•ad  alder  hj  Twrdlet. 

'Defects  in  indictment  Md  not  ground  for 
objections  to  evidence,  after  joinder  of  issne.— 
State  T.  Louanis  (Tt)  532. 

*Motion  in  arrest  of  judgment  held  the  proper 
remedy,  after  joinder  of  issue,  for  defects  in 
indictment— State  v.  Louanis  (Vt)  6S2. 

INDORSEMENT. 

Of  bill  of  exchange  or  promiasorr  note,  aee 
"Bills  and  Notes,"  i  3. 

INFANTS. 

See  "Onardian  and  Ward." 

Care  required  of  children,  see  "Negligence," 
i  4. 

Custody  and  support  on  divorce  of  parents,  see 
"Divorce,"  (  4. 

Harmless  error  in  action  for  death  of  child,  see 
"Appeal   and   Error,"   §   12. 

Negligence  in  maintaining  places  attractive  to 
children,  see  "Negligence;"  {  1. 

Sale  of  intoxlcanta  to,  see  "Intoxicating  Liq- 
uors," t  2. 

i   1.    Cnstodr  aad  p*«te«tl«a. 

It  is  no  derense,  in  an  action  to  recover  a 
penalty,  under  Act  March  24,  1904  (P.  L.  p. 
152)  for  employing  a  child  under  14  years  of 
age  in  any  manu&ctory,  to  prove  that  before 
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employing  it  an  affidavit  of  its  parents  was  filed 
Betting  forth  that  sach  diild  wafc  above  snch 
age,  where  correct  copies  of  all  papers  and  af- 
fidavits BO  filed  were  not  mailed  to  the  depart- 
ment having  charge  of  the  enforcement  of  the 
act— Bryant  ▼.  Mandel  (N.  J.  Snp.)  867. 

f    2.    Aotlona. 

'Where  an  action  in  the  name  of  the  state 
for  damages  is  not  brought  by  the  next  friend 
of  an  infant  plaintiff,  and  a  judgment  for  plain- 
tiff is  reversed  on  appeal,  costs  cannot  be  en- 
tered against  the  infant  nor  against  the  state. — 
Annapolis,  W.  &  B.  R.  Co.  v.  State  (Md^  484. 

INFERIOR  COURTS. 

Se«  "Conrts."  |  8. 

INFORMATION. 

Criminal  accnsation,  see  "Indictment  and  In- 
formation." 

INFRINGEMENT. 

Of  trade-marlc,  see  "Trade-Marks  and  Trade- 
Names,"  {  3. 

INHERITANCL 

See  "Descent  and  Distribntion." 

INHERITANCE  TAX. 

See  "Taxation,"  I  7. 

INJUNCTION. 

Amendment  of  pleading  in  suit  to  restrain  use 

of  trade  label,  see  "Pleading,"  (  2. 
Hearing  and  determination  of  plea  in  suit  for 

injunction,  see  "Bqnity,"  8  2. 
Jurisdiction  of   courts   to   construe   decree   on 

application  therefor,  see  "Courts,"  S  1. 
Jnrisdiction  of  equity  in  general,  see  "Equity," 

RetroactiTe  operation  of  statutes,  in  suit  for 
Injunction,  see  "Statutes,"  $  4. 

Relief  again»t  partioular  aeU  or  proceedings. 

See  "Nuisance."  i  1. 

Construction  of  elevated  railroad,  see  "Eminent 
Domain,"  i  8. 

Execution  of  judgment,  see  ".Tudgment,"  {  2. 

Execution  sale,   see   "Execution,"  |  4. 

Laying  of  gas  i)ipes,  see  "Gas." 

Levy  of  execution,  see  "Execution,"  S  4. 

Obstruction  of  easements,  see  "Easements,"  {  2. 

Obstruction  of  street,  see  "Municipal  Corpora- 
tions," t  6. 

Review  of  proceedingt  for  itifunetion. 

Disposition  of  cause  on  appeal,  see  "Appeal  and 
Error,"  |  13. 

Review  as  dependent  on  finality  of  determina- 
tion, see  "Appeal  and  E>ror,"  {  1. 

S    1.    Katvve  and  (Toands  In  general. 

*The  owner  of  land  dedicated  for  a  street 
held  entitled  to  a  mandatory  injunction  to  com- 
pel a  railroad  to  remove  additional  tracks  laid 
therein  without  other  authority  than  a  license 
previously  granted  for  the  laying  of  five  sets 
of  tracks.— Northern  Cent.  Ry.  Co.  ▼.  Canton 
Co.  of  Baltimore  (Md.)  887. 

'Where  a  railroad  has  a  right  to  have  its 
road  connected  with  that  of  another  railroad, 
held  there  is  no  adequate  remedy  at  law,  so  as 
to  prevent  maintenance  of  a  suit  for  injunction. 
—Union  R.  Co.  v.  Canton  R.  Co.  (Md.)  409. 


•The  restraining  power  of  a  court  of  equity 
is  exercised  for  the  protection  of  rights,  the 
existence  of  which  are  clearly  established,  and 
so  far  only  as  may  be  essential  for  the  protec- 
tion of  those  rights.— Millville  Gas  IJght  Co. 
T.  Yineland  Light  &  Power  Co.  (N.  J.  Ch.)  604. 

In  considering  what  is  an  adequate  remedy 
at  law,  the  courts  will  take  into  consideration, 
not  only  the  question  of  the  multii>licity  of 
suits,  but  also  the  pecuniary  responsibility  of 
the  defenoant.— Christian  Feigenspan  v.  Nizolek 
(N.  J.  Ch.)  708. 

Complainant  held  to  have  no  adequate  remedy 
at  law  where  defendant  breached  an  agreement 
to  sell  complainant's  beer  exclusively  for  five 
years.- Christian  Feigenspan  v.  Nisolek  (N.  J. 
Ch.)  703. 

*A  bill  against  a  railroad  company  for  re- 
fusal to  deliver  three  cars  loaded  with  freight 
belonging  to  plaintiffs,  which  the  railroad  com- 
pany claimed  to  hold  for  demurrage  charges, 
will  not  lie  as  plaintiff  has  an  adequate  reme- 
dy at  law  either  in  replevin  or  trespass. — Wal- 
lace V.  Baltimore  &  O.  R.  Co.  (Pa.)  665. 

A  bill  to  restrain  the  removal  of  dead  ani- 
mals, etc.,  in  competition  with  complainant's 
exclusive  right,  would  not  be  retained  to  award 
damages  only.— Barnes  v.  N.  Boy  &  S'on  (R. 
I.)  277. 

i   2.    S-obJeets  of  protection  and  relief. 

A  manufacturer  held  entitled  to  an  injunc- 
tion restraining  a  boycott— Alfred  W.  Booth  & 
Bro.  V.  Burgess  (N.  J.  Ch.)  228. 

*A  court  of  equity  will  enjoin  the  unlawful 
invasion  of  a  statute  franchise.— Millville  Gas 
Light  O).  V.  Yineland  Light  &  Power  (>>.  (N. 
J.  Ch.)  504. 

A  manufacturer  of  steel  in  accordance  with 
secret  processes  held  entitled  to  an  injunction 
to  restrain  a  competitor  from  using  any  infor- 
mation obtained  from  an  employe  and  from 
continuing  him  in  his  employ.— l^lor  Iron  & 
Steel  Co.  V.  Nichols  (N.  J.  Ch.)  MS. 

In  a  suit  for  injunction  to  restrain  destruction 
of  complainant's  telephone  line,  complainant 
held  not  required  to  establish  its  right  at  law 
as  a  preliminary  to  the  granting  of  such  in- 
junction.—Northeastern  Telephone  &  Telegraph 
Co.  V.  Hepburn  (N.  J.  Ch.)  747. 

*On  information  filed  by  the  Attorney  Gener- 
al, the  Court  of  Chancery  may  restrain  the  un- 
warranted use  of  sovereign  prerogatives.— Mc- 
Garter  v.  Yineland  Light  &  Power  Co.  (N.  J. 
Ch.)  1041. 

{   3.    Aetloas  for  lainnetlonB. 

Under  Pub.  Xaws  1867,  p.  452,  c.  164,  in- 
corporating a  gaslight  company,  in  the  town  of 
M.,  and  its  vicinity,  it  does  not  appear  that  the 
word  "vicinity"  applies  to  the  entire  township 
of  Millville  with  sufficient  certainty  to  au- 
thorize a  temporary  injunction  against  another 
Ss  company.— MillvilJe  Gas  Light  Co.  v.  Yine- 
id  Light  &  Power  Co.  (N.  J.  ChJ  504. 

A  manufacturer  engaged  in  the  manufacture 
of  steel  in  accordance  with  secret  processes 
suing  a  former  employi  and  a  competitor  to  re- 
strain the  employe  from  divulging  the  processes 
and  the  competitor  from  employing  the  em- 
ploye Iteld  not  required  to  disclose  his  secret 
processes.— Taylor  Iron  &  Steel  Co.  r.  Nichols 
(N.   J.  Ch.)  M6. 

In  a  suit  by  manufacturer  to  prevent  the  use 
of  secret  processes  used  by  him  in  his  business, 
a  finding  that  he  possessed  secret  methods  pro- 
ducing an  improved  product  held  Justified. — 
^lor  Iron  &  Steel  Co.  t.  Nichols  (N.  J.  Ch.) 
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In  a  Boit  to  restrain  defendant  from  remor- 
ing  dead  animals  through  the  streets  of  a 
city,  a  plea  held  insufficient  to  show  a  justi- 
fication, under  Pub.  Laws  1904,  p.  44,  c.  11U2. 
— Bamea  t.  N.  Roy  &  Son  (R.  I.)  277. 

A  bill  to  restrain  defendants  from  collect- 
ing dead  animals,  etc.,  held  iasufflcient  to  per- 
mn  a  recovery  of  damages. — Barnes  v.  N.  Roy 
&  Son  (R.  I.)   277. 

*A  bill  seeking  an  injunction  restraining  waste 
of  an  estate  held  to  show  on  its  face  an  adequate 
remedy  at  law  by  removal  of  the  executors  un- 
der V.  S.  2380,  23S4.— Clark  v.  Peck  (Vt)  14. 

*A  bill  seeking  an  injunction  restraining  waste 
of  an  estate  held  not  to  clearly  show  that  the 
possession  was  in  defendant  as  alleged  therein. 
—Clark  V.  Peck  (Vt.)  14. 

{   4u    PrellmlBary  and  iatevloevtory  la- 
Jnnetlons. 

*An  injunction  held  properly  dissolved  on  mo- 
tion, on  the  allegations  relied  on  for  the  in- 
junction being  denied,  and  no  evidence  to  sup- 
port them  being  given. — ^McCormick  v.  McCorm- 
ick    (Md.)    54. 

*A  preliminary  injunction  will  t>e  refused 
where  the  rights  of  the  complainant  are  not 
clear.— Burrell  v.  Middleton  (N.  J.  Ch.)  97a 

INNKEEPERS. 

Licenses  to  sell   intoxicating   liquors,  see  "In- 
toxicating Liquors,"  f  1. 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  t  1. 

INQUISITION. 

Of  lonacy,  see  "Insane  Persons,"  S  2. 

INSANE  PERSONS. 

Insane  paupers,  see  "Paupers,"  f  2. 
Testamentary  capacity,  see  "Wills,"  ||  1,  4. 

i   1.    DlsablUtiM  la  seaeral. 

In  a  suit  to  set  aside  an  assignment  of  a 
leasehold  interest  on  the  ground  of  the  assign- 
or's mental  incapacity,  a  finding  of  mental  in- 
capacity held  not  authorized. — Sbarbero  v.  Mil- 
ler (N.  J.  Ch.)  472. 

{   2.    laanlsltioaa. 

Allegations  in  a  petition  to  set  aside  an  in- 
quisition, that  the  alleged  lunatic  had  no  notice 
of  the  holding  of  the  inquisition  and  did  not 
appear,  being  admitted  by  demurrer,  the  in- 
quisition should  be  set  aside. — Supreme  Council 
of  Royal  Arcanum  r.  Nicholson  (Md.)  320. 

The  court  in  lunacy  proceedings  has  power  to 
set  aside  an  inquisition,  althoueh  the  order  of 
confirmation  has  been  enrolled  before  the  peti- 
tion to  set  aside  is  filed. — Supreme  Council  of 
Royal  Arcanum  r.  Nicholson  (Md.)  320. 

•In  lunacy  proceedings  the  person  alleged  to 
be  non  compos  must  be  notified  and  produced 
before  the  jury.— Supreme  Council  of  Royal 
Arcanum  v.  Nicholson  (Md.)  320. 

*In  a  suit  to  set  aside  an  assignment  of  a 
leasehold  interest  on  the  ground  of  the  mental 
incapacity  of  the  assignor,  the  finding  of  a  com- 
mission of  lunacy  held  only  prima  facie  evi- 
dence.—Sbarbero  V.  Miller  (N.  J.  Ch.)  472. 

•Act  June  25,  1895  (P.  L.  300),  authorizing 
proceedings  to  protect  a  person  of  weak  mind, 
operates  prospectively,  and  gives  no  power  to 
find  how  long  the  person  has  Deen  weak-minded. 
— Gorgas  V.  Saxman  (Pa.)  619. 


I  8.     OaarUaaahlp. 

Evidence  held  sufficient  to  sustain  order  dif- 
miaaing  petition  for  discharge  of  committee  of 
person  of  uuEound  mind. — Johnson  v.  Safe  De- 
posit &  Trust  Co.  of  Baltimore  (Kd.)  333. 

INSOLVENCY. 

See  "Bankruptcy." 

Of  building  and  loan  association,  aee  '^nild- 

ing  and  Loan  Associations." 
Of  corporation,   see  "Corporations,"  $   6. 
Of  decedent,   see   "Executors   and   Admini'tr.-:- 

tors,"  i  6. 
Of  estate  of  decedent,  see  "Executors  and  Aii- 

ministrators,"  (  3. 

INSTRUCTIONS. 

In  civil  actions,  see  "Trial,"  t  5. 
In  criminal  prosecutions,  see  "Criminal  Law," 
I  5;    "Homicide,"  f  5. 

INSURANCE 

Equitable  relief  against  judgment  in  an  action 
on  a  policy  of  insurance,  see  "Judgment,"  i  — 

Interest  on  amount  recoverable  in  action  on  in- 
surance policy,  see  "Insurance,"  i  1. 

Review  in  action  on  policy  as  dependent  on  na- 
ture of  subject-matter,  see  "Appeal  and  Er- 
ror," S  1. 

Weight  and  sufSciency  of  evidence  in  action  on 
insurance  policy,  see  "Evidence,"  f  11. 

5  1.    lasnraaee  aseats  aad  brokers. 

In  action  against  insurance  brokers  to  recover 
damages  for  negligence  in  procuring  policies, 
evidence  held  to  sustain  verdict  for  plaintiff.— 
Walker,   Stratman  &  Co.  v.  Black   (Pa.)   799. 

{  2.     lasnrsble  iatereat. 

•A  towing  company  which  is  liable  to  the 
owner  of  a  cargo  for  its  loss  has  an  insurable 
interest  therein. — Western  Assur.  Co.  v.  Ches- 
apeake Lighterage  &  Towing  Co.  (Md.)  GST. 

{2^.  Oaaoellstioa,  ■nrreader,  abaadoa- 
Bieat,  o*  reaolssloa  of  policy. 

•Notice  to  effect  cancellation  may  be  verbal, 
and  it  is  only  necessary  to  unequivocally  in- 
dicate to  the  insured  that  it  is  the  intent  that 
the  policy  shall  cease  after  five  days. — Davidson 
V.  German  Ins.  Co.  of  Freeport,  111.  (N.  J.  Err. 

6  App.)   996. 

•Under  the  cancellation  clause  in  a  standard 
policy  of  insurance,  the  company  is  not  required 
to  tender  or  pay  the  unearned  premiums  to 
bring  about  a  cancellation. — Davidson  ▼.  Ger- 
man Ins.  Co.  of  Freeport,  III.  (Nf.  J.  Err.  ft 
App.)  996. 

f  3.  Avoidaaoe  of  pollej  for  ailarepre- 
MatatloB,  fraad,  or  breaob  of 
^rarraaty  or  eoadltloa. 

•Policy  of  marine  insurance  held  not  to  inure 
to  benefit  of  owner  of  cargo  already  insured  so 
as  to  result  in  double  insurance. — Western  As- 
sur. Co.  V.  Chesapeake  Lighterage  &  Towing 
Co.  (Md.)  637. 

§   4.    Risks  aad  eaaaea  of  loss. 

When  plaintiff  was  insured  by  an  accident 
policy  containing  a  provision  for  illness  indem- 
nity, with  a  clause  that  in  case  of  illness  from 
rheumatism  and  other  diseases  named  the  limit 
of  the  company's  liability  should  be  one-tenth 
of  the  amount  otherwise  payable,  held,  that  the 
disease  for  which  plaintiff  suffered  was  one  form 
of  rheumatism  within  the  exception  of  the  p<rficy. 
—Holmes  v.  Continental  (>wnalty  Co.  (Me.)  383. 

•Plaintiff  in  an  action  on  a  policy  of  marine 
insurance  held  not  precluded  from  recovery  by 


•Point  aaaotatod.    See  syllabaa. 
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reason  of  negligence'  of  crew  where  accident 
was  caused  by  peril  insured  against.— Western 
Assur.  Co.  T.  Chesapeake  Lighterage  ft  Towing 
Co.  (Md.)  637, 

I   B,    Xotlce  and  proof  of  loss. 

*An  insurance  company  held  estopped  to  deny 
waiTer  of  proofs  of  loss  by  a  general  SjEfnt. — 
Bemhard  v.  Rodiester  German  Ins.  Co.  (Conn.) 
134. 

*A  provision  in  a  fire  policy  relating  to  the 
matters  to  be  done  by  insured  after  a  loss  held 
required  to  be  construed  favorably  to  the  in- 
Rured.— Reed  v.  Continental  Ins.  Co.  (Del.  Su- 
per.) 560. 

♦An  insurer  issuing  a  fire  policy  held  author- 
ized to  waive  proof  of  loss.— Reed  v.  Conti- 
nental Ins.  Co.  (Del.  Super.)  S69. 

•A  waiver  of  proof  of  loss  by  an  insurer  is- 
suing a  fire  policy  held  provable  by  its  or  jts 
agents'  acts. — Reed  v.  (Continental  Ins.  Co.  (Del. 
Super.)  569. 

•Nature  of  proof  necessary  to  establish  a 
waiver  on  the  part  of  an  insurer  of  proofs  of 
loss  determined. — Reed  v.  (IJontinental  Ins.  C<k 
(Del.  Super.)  569. 

*Where  insurance  is  on  single  building  and 
loss  is  total,  no  other  proof  of  loss  than  pre- 
liminary notice  is  necessary.— Penrce  Mfg.  C3o. 
V.  Lebanon  Mut.  Ins.  Co.  (Pa.)  663. 

♦Evidence  held  to  show  a  substantial  compli- 
ance with  policy  in  malting  proofs  of  loss. — 
Pparce  Mfg.  Co.  v.  Lebanon  Mut.  Ins.  Co.  (Pa.) 
063. 

{   O.    Right  to  proeeeda. 

♦Where  a  mortgagee  received  the  proceeds  of  a 
fire  policy  on  the  mortgaged  premises  at  a  time 
when  there  was  nothing  due  on  the  mortgage 
debt,  he  could  not  apply  it  to  the  mortgage  with- 
out the  mortgagor's  consent,  but  was  required 
to  hold  and  apply  it  in  extinguishment  of  the 
mortgage  debt  as  it  matured.— Thorp  t.  Croto 
(Vt,)   662. 

t   7.   Paymeat    or    dlsolMTge,    ooatiibn- 
tloa,  and  snliTOsatlon. 

♦An  insured  in  a  fire  policy  held  entitled  to 
recover  interest  from  the  date  of  the  waiver 
by  the  insurer  of  proofs  of  loss. — Reed  v.  Con- 
tinental Ins.  Co.  (Del.  Super.)  569. 

♦Where  a  life  insurance  company  pays  the 
amount  of  the  i>olicy  to  an  assignee  of  the  same 
as  security,  it  is  subrogated  to  the  rights  of 
such  assignee  as  against  any  claim  by  a  sub- 
sequent assignee  of  the  policy,  and  is  entitled  to 
have  the  amount  due  the  first  assignee  deducted 
from  the  claim  of  the  second  assignee. — .^Itna 
Life  Ins.  Co.  v.  Tremblay  (Me.)  22. 

I  8.     Aotlona  oa  polleles. 

♦The  appraisers  having  failed  without  faolt 
on  their  part  or  that  of  either  party  to  make 
an  award,  held  action  on  insurance  policy 
could  be  maintained,  notwithstanding  its  re- 
quirement of  an  award  as  a  condition  thereof. 
— Bemhard  v.  Rochester  German  Ins.  Co. 
(Conn.)   134. 

In  an  action  by  a  towin;;  company  on  a  policy 
of  marine  insurance,  admission  of  evidence  Jteld 

E roper. — ^Western    Assur.    Co.    v.    Chesapeake 
righterage  &  Towing  Co.  (Md.)  637. 

In  an  action  on  a  policv  of  marine  insurance, 
seaworthiness  of  lighter  in  which  cargo  insured 
was  loaded  tteld  under  the  evidence  a  question 
for  the  jury.— Western  Assur.  Co.  v.  Chesa- 
peake Lighterage  &  Towing  Co.  (Md.)  637. 

♦In  action  on  a  policy  of  insurance  by  mort- 
gagee, held,  that  plea  setting  up  that  the  policy 
was  void  because  of  various  acts  of  the  mort- 
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gor   and   owner,    was    demurrable.— Reed   r. 
ewark  Fire  Ins.  Co.  (N.  J.  Sup.)  1053. 

In  an  action  on  an  insurance  policy,  a  plea 
setting  up  that  an  award  by  tlw  appraisers 
was  a  condition  precedent  to  an  action  by  the 
mortgagee  was  demurrable,  where  the  existence 
of  all  the  conditions  making  the  award  essential 
were  not  set  out.— Reed  v.  Newark  Fire  Ins.  C!o. 
(N.  J.  Sup.)  1058. 

Where,  in  action  on  a  policy,  plea  charged 
that  the  loss  was  caused  by  an  order  of  the 
building  inspector  for  the  destruction  of  the 
insured  buUdings,  held,  that  the  plea  was  bad 
because  not  showing  the  authori^  of  the  of- 
ficer.—Reed  v.  Newark  Fire  Ins.  Co.  (N.  J. 
Sup.)  1053. 

A  ^lea  diarged  that  the  loss  in  question  was 
occasioned  by  the  act  of  an  officer  under  an 
ordinance,  the  title  of  which  only  was  named. 
Held,  that  the  substance  at  least  of  the  ordi- 
nance should  have  been  stated. — Reed  ▼.  Newark 
Fire  Ins.  Co.  (N.  J.  Sup.)  1053. 

(  9.    Mataal  beaeflt  iasaraaoo. 

♦In  an  action  on  certificate  of  beneficial  as- 
sociation, judgment  for  daughter  of  deceased 
meml)er  sustained  as  against  claims  of  brother 
of  such  member, — King  v.  Supreme  Conncil 
Otholic  Mat.  Ben.  Ass'n  (Pa.)  1108. 

A  certificate  issned  by  a  mntnal  benefit  society 
held  an  instrument  under  seal. — Morrill's  Adm'x 
V.  Catholic  Order  of  Foresters  (Vt.)  526. 

♦An  acticm  on  a  mutual  benefit  certificate  is- 
sued to  a  meml>er,  held  required  to  be  brought 
by  the  legal  representative  of  the  member. — 
Morrill's  Adm'x  v.  Catholic  Order  of  Foresters 
(Vt)  526. 

Acts  1896.  p.  89,  No.  121,  relating  to  declara- 
tions in  actions  on  policies,  held  not  applicable 
to  a  mutual  benefit  certificate  under  seal.— 
Morrill's  Adm'x  v.  Catholic  Order  of  Foresters 
(VL)  526. 

INTENT. 

Of  parties  to  contract,  see  "Contracts,"  i  2. 

INTEREST. 

See  "Usury." 

Element  of  damages,  see  "Damages,"  S  1. 

On  particular  classes  of  liahUities. 
Advancements,  see  "Wills,"  8  6. 
Amount  of  loss  under  insurance  policy,  see  "In- 
surance," i  7. 
Insurable  interest,  see  "Insurance,"  {  22. 
Taxes  paid,  see  "Taxation,"  }  4. 

Peotmiary  interest  in  partioular  tublect-matter. 
Disqualification  as  witness,  see  "Witnesses,"  |  1. 
EMfect  as  to  credibility  of  witness,  see  "Wit- 
nesses," 8  3. 

I    1.    RlKhts   aad   UaUUtles  la   geaeral. 

Interest  held  recoverable  in  an  action  on  a 
fire  policy  from  the  time  of  defendant's  repu- 
diation of  all  liability.— Bemhard  y.  Rochester 
Gorman  Ins.  Co.  ((Jonn.)  184. 

Mortgagor  held  liable  for  Interest  on  install- 
ment not  paid  t>ecau8e  mortgagee  was  of  uu- 
sound  mind,  as  established  by  proceedings 
brought  under  Act  June  25,  1895  (P.  L.  800), 
after  installment  was  due.— Gorgas  r.  Saxman 
(Pa.)  619. 

}    2.    Time  aad  compatatloB. 

♦Where  the  interest  on  a  debt  always  remains 
in  excess  of  the  payments  made,  the  proper 
method  for  determining  the  whole  amount  due 
is  to  calculate  the  interest,  add  it  to  the  prin- 
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cipal  awD,  and  then  deduct  from  this  groM 
amount  the  total  of  the  payments  made. — Hoi- 
combe  v.  Holcombe  (N.  J.  Sup.)  855. 

INTERLOCUTORY  INJUNCTION. 

8«t  "InjancUon,"  I  4. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  {  1. 

INTERNATIONAL  LAW. 

S«e  "Allen*.'' 

INTERPLEADER. 

{   1.    Prooeedlasa  and  r«U«f. 

*Tbe  right  to  file  a  bill  of  interpleader  Is 
not  lost  by  filing  pleas  in  bar  in  actions  brought 
at  law,  unless  the  defense  at  law  is  persisted 
in  until  verdict.— Maxwell  t.  Leichtman  (N.  J. 
Ch.)  1007. 

INTERROGATORIES. 

To  jury,  see  "Trial,"  t  6. 

To  witnesses,  s«e  "Depositions." 

INTERSTATE  COMMERCE. 

Regulation,  see  "Commerce." 

INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

Acts  and  declarations  of  co'defendants,  in  prose- 
cutions for  offenses  against  liquor  laws,  see 
"Criminal  Law,"  I  3. 

Affidavit  for  continuance  in  action  on  liquor 
bond,  see  "Continuance." 

Appointment  of  board  of  excise  commissioners, 
see  "Officers."  S  1- 

Consideration  of  contract  in  general  to  sell  cer- 
tain liquors  exclusively,  see  "Contracts,"  {  1. 

Construction  of  contract  to  sell  certain  liquor 
exclusively,  see  "Contracts,"  {  2. 

Enforcement  of  covenants  against  sale  of  in- 
toxicating liquors  on  premises,  se«  "Cove- 
nants," i   1. 

Former  jeopardy  as  defense  to  prosecution  for 
offenses  against  liquor  laws,  see  "Criminal 
Law,"  §  1. 

Judicial  notice  as  to  nature  of  intoxicating  liq- 
uors, see  "Criminal  Law,"  {  3. 

Laws  relating  to  issuance  of  liquor  licenses  as 
deprivation  of  property  without  due  process  of 
law,  see  "Constitutional  Law,"  {  6. 

B«view  of  verdict  in  prosecution  for  offenses 
against  liquor  laws,  see  "Criminal  Law,"  {  7. 

Subjects  and  titles  of  acts  relating  to,  see 
"Statutes,"  {  2. 

I    1.    liloenses  and  tesea. 

Acta  1906,  p.  889,  c.  218.  forbidding  the  Issn- 
ance  of  a  liquor  license  within  a  specified  dis- 
tance of  a  certain  station  on  a  certain  rail- 
road, held  not  invalid  because  the  station  in 
question  was  located  in  another  state,  etc. — 
Clark  V.  Tower  (Md.)  3. 

The  court  of  common  pleas  cannot  revoke  a 
hotel  license  after  the  day  upon  which  it  is 
granted  except  for  causes  given  by  Gen.  St.  p. 
1791,  f  23,  page  1813,  {  140,  or  on  the  ground 
of  fraud.— Vanaman  v.  Adams  (N.  J.  Sup.)  204. 


S  2.    OSeajws. 

*A  licensed  liquor  dealer  selling  liquor  to  a 
minor  htM.  to  violate  the  law  unleos  he  UAes 
all  reasonable  means  to  ascertain  the  Age  of 
the  minor  and  honestly  believes  that  he  is  o{ 
full  age. — State  v.  Fahey  (Del.  Gen.  Bess.) 
260. 

*Pub.  St.  1901,  c  112,  i  15,  as  amended  by 
Laws  1905,  p.  528,  c.  116,  relating  to  the  sal« 
of  intoxicating  liquors,  construed.— State  v. 
York  (N.  H.)  685. 

I  3.     Grlaiiaal  proseeutlOBa. 

Evidence  in  a  prosecution  for  keeping  liquor 
for  sale,  that  defendant  kept  liquor  for  sale  on 
the  day  following  the  one  alleged  in  the  in- 
dictment, is  admissible. — State  v.  Eennard  (N. 
H.)  376. 

Indictment  for  keeping  liquor  for  sale  \eld  not 
brought  under  Laws  1903,  p.  93,  c  95,  i  33,  and 
therefore  an  exception  that  it  does  not  allege  an 
offense  under  that  statute  is  immaterisLL— State 
v.  Kennard  (N.  U.)  376. 

*A  jury  Keld  authorized  to  find  that  accused 
kept  whisky  for  sale,  and  that  the  whiaky  was 
spirituous  or  distilled  liquor,  within  Pub.  St 
c.  112,  {  15  (Laws  1005,  p.  528,  c  116),  prohil>- 
iting  the  keeping  for  sale  spirituous  or  distilled 
liquors.-State  v.  York  (N.  H.)  685. 

*Where  an  act  expressly  prohibits  the  sale  or 
keeping  ff  r  sale  of  a  particular  liquor,  it  is  not 
necessary  to  allege  or  prove  on  a  trial  for  a 
violation  of  the  act  that  the  liquor  is  intoxicat- 
ing.—State  V.  York  (N.  H.)  ^. 

•An  Indictment  held  to  state  a  violation  of 
Pub.  St.  1901,  c.  112,  {  15,  as  amended  by  Laws 
1905,  p.  5:01,  c.  116,  relating  to  the  sale  or  keep- 
ing for  sale  spirituous  liquors. — State  t.  York 
(N.  H.)  685. 

Act  1904,  p.  129,  No.  115,  relating  to-  intox- 
icating liquors,  and  sections  103,  114,  pp.  153- 
156,  when  considered  in  connection  with  Laws 
1902,  p.  112,  f  98,  held  not  to  give  a  city  court 
jurisdiction  to  try  one  charged  with  furnishing 
intoxicating  liquors  contrary  to  law. — State  v. 
Shappy   (Vt)  78. 

INTOXICATION. 

As    affecting    responsibllit;    for    morder,    see 
"Homicide,"  i  1. 

ISSUES. 

In  civil  actions,  see  "Pleading,"  |  5. 

Presented  for  review  on  appeal,  see  "Appeal  and 

Error,"  §  2. 
Trial  by  jury  of  isaaea  in  equity,  see  "Equity," 

i  8. 

JEOPARDY. 

Former  jeopardy  bar  to  prosecution,  see  "Crimi- 
nal Law,"  {  1. 

JOINDER. 

Of  causes  of  action,  see  "Action,"  |  2. 

JOINT-STOCK  COMPANIES. 

See  "Associations." 

JOINT  TENANCY. 

See  "Tenancy  In  Common." 


*Poiat  aiuaotated.    See  ayllabva. 
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JUDGES. 

See  "Courts" ;   "Justices  of  the  Peace." 
Remarks  of  judge  at  trial,  see  "Trial,"  i  1. 
Subjects  and  titles  of  acts  relating  to  ooorts  and 
judges,  see  "Statutes,"  {  2. 

JUDGMENT. 

As  bar  to  right  of  subrogation,  see  "Subroga- 
tion," 

Decisions  of  courts  in  general,  see  "Courts,"  {  2. 

ESifect  as  curing  defects  in  pleadings,  see  "Plead- 
ing," 8  6. 

I^xceptions  to  overruling  of  motion  in  arrest  for 

rurpoee  of  review,  see  "Appeal  and  Error," 
2. 
Jurisdiction  of  courts  to  construe  Judgment  on 
application  therefor,  see  "Courts,    {  1. 

In  particular  civil  actiont  or  proceedingi. 
See  "Divorce,""  }  4 ;  "Replevin,"  t  4. 
Accounting   by   guardian,   see   "Ouardian   and 

Ward5"|2. 
Decree  in  equity,  see  "Equity,"  {  6. 
Foreclosure,  see  "Mortgages,"  i  5, 
On  appeal  or  writ  of  error,  see  "Appeal  and 

Error,"  {  18. 

Review, 
See  "Appeal  and  Error." 

{    1.    On  trial  of  Isswes. 

*A  judgment  cannot  be  founded  on  facts  not 
in  issue.— Dewire  v.  Hanley  (Conn.)  578. 

Where  a  judgment  overruling  a  demurrer  was 
reversed  and  the  cause  remanded,  a  judgment 
then  entered,  on  one  of  the  grounds  of  demur- 
rer, was  not  error,  if  any  one  of  them  was  well 
taken.— Converse  v.  ^tna  Nat.  Bank  (Conn.) 
1064. 

i   2.    Eonltable  relief. 

*As  under  Rev.  St  c.  84,  (  17,  equitable  and 
legal  defenses  may  be  pleaded  in  an  action  at 
law,  if  equitable  defenses  are  not  so  pleaded, 
they  cannot  afterwards  be  invoked  aa  cause  for 
relief  in  equil7  against  the  judgment.— JEtna 
Life  Ins.  Co.  v.  Tremblay  (Me.)  22. 

*AVhere  a  life  insurance  company  pays  the 
amount  of  the  policy  to  an  assignee  of  the  policy 
for  security,  its  right  by  subrogation  to  the 
rights  of  such  assignee  aa  against  any  claim 
therefor  by  a  subsequent  assignee  is  an  equi- 
table matter  of  defense  to  an  action  at  law 
on  the  policy  by  the  second  assignee,  under  Rev. 
St.  c.  84,  i  17,  and  is  not  ground  for  subsequent 
relief  in  equity  against  the  judgment.— .Stna 
Life  Ins.  Co.  v.  Tremblay  (Me.)  22. 

*The  court  cannot  afterwards  afford  relief  in 
equity  against  a  judgment  at  law  because  of 
matter  which  was  a  defense  to  the  action  and 
could  have  been  interposed  therein.— JStna  Life 
Ins.  Co.  V.  Tremblay  (Me.)  22. 

*E>)uity  will  enjoin  the  execution  of  a  judg- 
ment in  ejectment  where  defendant  had  an  eq- 
uitable estate  sufficient  to  afford  him  equitable 
protection  against  dispossession,  and  such  estate 
afforded  him  no  defense  in  an  action  at  law. — 
Atlantic  City  R.  Co.  v.  Johanson  (N.  J.  Ch.) 
710. 

*The  rule  that,  where  one  has  gained  an 
unfair  advantage  in  an  action  at  law  by  reason 
of  his  fraud,  equity  will  interfere  to  prevent 
him  from  taking  ue  benefit  thereof,  applies 
where  a  judgment  at  law  acquired  by  fraud  is 
rrlied  on  as  a  defense. — Scoville  v.  Brock  (Vt.) 
.H177. 

*Where  one  has  gained  an  unfair  advantage 
in  a  proceeding  at  law  by  fraud,  equity  will  in- 
terfere to  prevent  him  from  reaping  the  benefit 
of  the  advantage  thus  obtained.— Scoville  v. 
Brock  (Vt.)  577. 


{  8.     Merger  and  bar  of  oanses  of  action 
and  defeases. 

Where,  in  a  statutory  action  against  a  city 
and  street  railway  company  for  injuries  on 
a  defective  street,  plaintiff  elected  to  pursue 
his  action  against  the  city_  after  involuntary 
nonsuit  in  favor  of  the  railway  company,  ho 
was  bound  by  an  adverse  judgment — C;rotty 
V.  City  of  Danbury  (C!onn.)  147. 

'Plaintiff  administrator  h^d  not  estopped,  by 
demurring  to  a  plea  alleging  fraud  in  the  exe- 
cution of  a  lease,  to  deny  such  fraud  in  a  subse- 
quent suit.— Thomas  v.  Toung  (Conn.)  955. 

Where  complainant  sued  in  equity  to  enforce 
a  separation  agreement  made  before  stie  was 
divorced  from  defendant  he  coold  urge  any 
defense  in  equity,  based  on  circumstances  aris- 
ing subsequent  to  a  previous  adjudication  in 
a  suit  brought  by  plaintiff  under  the  same  agren- 
ment— Buttlar  v.  ButUar  (N.  J.  Ch.)  485. 

*A  satisfied  judgment  in  a  suit  on  one  of 
several  notes  given  to  the  same  person  by  the 
defendant  at  different  times  is  not  a  Iwr  to  a 
suit  against  the  same  defendant  on  another  of 
such  notes,  though  past  due  at  the  institution 
of  the  first  suit— Paton  v.  Doyne  (N.  J.  Sup.) 
843. 

DUtrict  Court  Act  {  S3,  Act  1888  (P.  L.  p. 
564)  providing  for  a  waiver  in  case  the  claim 
exceeds  $300.  is  a  waiver  of  such  excess  of  the 

particular  claim  in  suit  which  exceeds  such 
maximum  sum. — Paton  v.  Doyne  (N.  J.  Sup.) 
843. 

Judgment  for  defendant  on  note  not  stamped 
with  internal  revenue  stamp,  held  res  judicata 
in  a  subsequent  action  on  the  note  with  stamp 
affixed.— Roney  v.  WeaOake  (Pa.)  807. 

A  judgment  is  not  res  adjndicata  where  there 
has  been  no  hearing  cm  the  merits. — Robb  v. 
New  York  &  Cleveland  Gas  Coal  Co.  (Pa.)  938. 

{   4.    OoaoInsiTeneaa  of   adjudication. 

*A  judgment  for  plaintiff  in  an  action  at  law 
concludes  the  defendant  as  to  defenses  which 
could  have  been  made  but  were  not — JEtna  Life 
Ins.  Co.  V.  Tremblay  (Me.)  22. 

Decision  on  appeal  from  refusal  of  trial 
court  to  open  decree  of  ratification  of  foreclo- 
sure sale  held  not  to  preclude  remaindermen 
from  asserting,  after  death  of  life  tenant  that 
their  interest  was  not  conveyed.— Stump  t. 
Warfield  (Md.)  346. 

A  judgment  on  appeal  from  refusal  of  assess- 
ors to  abate  taxes  held  not  res  judicata  of  the 
vaiue  of  the  property  at  the  time  of  the  assess- 
ment (Pub.  St  1901,  cc.  57,  59,  S  11).— Winni- 
piseogee  Lake  Cotton  &  Woolen  Mfg.  Co.  v. 
City  of  Laconia  (N.  H.)  378. 

Decree  of  probate  court  held  conclusive  deter- 
mination of  guardian's  right  to  transfer  certain 
notes  to  Us  successor.- Kent  t.  Hunt  (N.  H.) 
386. 

*A  judgment  kel<t  res  judicata  on  a  certain 
issue,  but  not  on  certain  other  issues. — Sbarbero 
V.  Miller  (N.  J.  Ch.)  472. 

•The  necessity  of  mutuality  in  estoppels  by 
record  requires  that  a  court  should  not  hold  a 
judgment  conclusive  in  favor  of  a  person  un- 
less it  would  be  equally  conclusive  against  him. 
—Sbarbero  v.  Miller  (N.  J.  Ch.)  472. 

•Judgments  are  presumptively  only  conclu- 
sive against  parties  in  the  character  in  which 
they  sue  or  are  sued.- Sbarbero  v.  Miller  (N.  J. 
Ch.)  472. 

•A  judgment  is  conclusive  by  way  of  estoppel 
only  as  to  facts  without  the  existence  and  proof 
or  admission  of  which  it  could  not  have  been 
rendered.— Sbarbero  v.  Miller  (N.  J.  Ch.)  472. 
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(   B>    SvapeaalcvB,    eBforeement,    and    re- 
yirml. 

*ThouEh  a  judgment  was  originally  obtained 
by  fraud  held,  that  equitable  relief  against  it 
could  not  be  had  where  the  judgment  debtor 
neglected  to  defend  against  a  fci.  fa.  to  revive  it. 
— McConnick  v.  McCormiclt  (Md.)  54. 

§  S^.  Aotlona  on  JiidKinenta. 

'In  a  suit  on  a  juo^ent  recovered  in  a 
foreign  state,  an  instruction  as  to  the  presump- 
tion that  the  judgment  was  valid  held  a  correct 
statement  of  the  law.— Anthony  r.  Wilson  (N. 
J.  Err.  &  App.)  988. 

JUDICIAL  NOTICE 

In  civil  actions,  see  "Evidence,"  J  1. 
Id  criminal  prosecutions,  see  "Criminal  Law," 
|& 

JUDICIAL  POWER. 

Se«  "Constitutional  Law,"  |  2. 

JUDICIAL  SALES. 

Foreclosure  sale,  see  "Mortgages,"  g  5. 
Of  property  of  decedent,  see  "Executors  and  Ad- 
ministrators," i  5. 
On  ezecntion,  see  "Execution,"  8  6. 


JURISDICTION. 


In 


prosecutions  for  offenses  against  liqnor 
laws,  see  "Intoxicating  Liquors,     {  3. 

In  suit  to  restrain  construction  of  elevated  rail- 
road, see  "Eminent  Domain,"  §  3. 

Jurisdiction  of  municipal  corporations,  see  "Mu- 
nicipal  Corporations,"  i  & 

Of  courts  in  registration  of  electors,  see  "Elec- 
tions," {  2. 

Of  court  to  permit  debtor  imprisoned  for  failure 
to  pay  alimony  to  take  poor  debtor's  oath, 
see  "Execution,"  §  6. 

Of  equity,  see  "Equity,"  {  1. 

Of  particular  courts,  see  "Courts";  "Justices 
of  the  Peace." 

JURY. 

Disqualification  or  misconduct  ground  for  new 
Wal,  see  "New  Trial,"  i  1. 

Grounds  for  reference  instead  of  trial  by  jury, 
see  "Reference,"  f  1. 

Instructions  in  civil  actions,  see  "Trial,"  |  5. 

Instructions  in  criminal  prosecutions,  see  "Crim- 
inal Law."  §  5. 

Questions  for  jury  in  civil  actions,  see  "Trial," 
i  4. 

Questions  for  jury  in  criminal  prosecutions,  see 
"Criminal  Law,*'  $  5. 

Taking  case  or  question  from  jury  at  trial,  see 
"T^l,"  I  4. 

Trial  by  jury  of  issues  in  equity,  see  "Equity," 

i  s. 

Verdict  In  civil  actions,  see  "Trial,"  t  6. 

t   1.     RlKht  to  trial  by  Jury. 

Conviction  of  defendant  by  a  recorder  sitting 
without  a  jury  on  trial  for  an  alleged  violation 
of  an  ordinance  after  the  jury  had  been  demand- 
ed, as  authorized  by  Borough  Act  April  24,  1897 
(P.  L.  p.  291),  §  12,  will  be  set  aside.— City  of 
Vineland  v.  Denoaio  (N.  J.  Sup.)  837. 

•Defendant's  right  to  jury  trial,  reserved  by 
Borough  Act  April  24,  1^7  (P.  L.  p.  291),  i  12, 
on  violation  of  a  borough  ordinance,  is  not  tak- 
en away  by  the  clause  reading  that  there  "may" 
be  a  trial  by  jury. — City  of  Vineland  v.  Denoflio 
(N.  J.  Sup.)  837. 

•Defendant's  right  to  a  trial  by  jury,  reserved 
to  bim  under  Borough  Act  April  24,  1897  (P.  L. 


§.  291),  S 12,  in  cases  for  violation  of  borough  or- 
inances,  cannot  be  made  to  depend,  without  leg- 
islative authority,  on  defendant's  prepayment  of 
jury  fees.— City  of  Vineland  r.  Denoflio  (N.  J. 
&ip.)  837. 

I  2.    Oompeteaey  of   Jorosfl,   ahaUenees, 
and  objeotioiu. 

Where  neither  the  jury  list  returned  by  the 
levy  court  commlBsionera  nor  the  jury  boxes 
contained  the  names  of  300  persons  at  the  time 
a  panel  was  drawn  to  serve  at  a  term  of  the 
superior  court  and  the  court  of  general  sessions, 
tlie  panel  so  drawn  would  be  quashed. — In  re 
Petit  Jurors  for  New  Castle  County  OOeL  Gen. 
Sess.)  769. 

Where  petit  jurors  were  not  drawn  by  the  pro- 
thonotary  and  the  clerk  of  the  peace  20  day; 
before  the  term  at  which  they  were  summoned 
to  attend,  the  panel  would  be  quashed  and  tb« 
jurors  resummoned  to  attend  forthwith  under 
order  of  the  court. — In  re  Petit  Jurors  for  New 
Castle  County  (Del.  Gen.  Sess.)  770. 

•A  challenge  to  a  juror  is  properly  sustained 
where  he  has  conscientious  scruples  against 
capital  punishment,  or  a  preconceived  opinion 
as  to  the  guilt  or  innocence  of  the  accused.— 
Commonwealth  v.  Minney  (Pa.)  31. 

•Where  a  juror  declares  that  he  can  disregard 
his  fixed  opinion,  he  is  not  disqualified. — (>>m- 
monwealth  v.  Minney  (Pa.)  31. 

•Sustaining  commonwealth's  challenge  for 
cause  on  trial  for  murder  held  not  error.— Com- 
monwealth V.  Minney  (Pa.)  31. 

JUSTICES  OF  THE  PEACE 

S   1.    OItU  Jnriadlotlon  and  antbority. 

•An  action  by  a  vendee  to  recover  earnest 
money  and  damages,  amounting  to  less  than 
$100,  on  the  vendor's  breach  of  a  condition  with 
reference  to  the  title,  heU  not  within  the  juris- 
diction of  the  justice  of  the  peace,  as  provided 
by  Code  Pub.  Gen.  Laws,  art.  62,  S  7. — Legum 
V.  Blank  (Md.)  lOTl. 

S  1^.   Revle^r  of  proceedings. 

•Under  P.  L.  1903,  p.  279,  |  93,  creating 
courts  for  trial  of  small  causes  where  the 
justice  of  the  peace  lacks  jurisdiction  over  il- 
legality in  the  service  of  summons,  but  renders 
judgment  against  defendant,  the  judgment 
may  be  reviewed  by  certiorari. — Richotdkon  v. 
Stnith  (N.  J.  Sup.)   162. 

JUSTIFICATION. 

Of  homicide,  see  "Homicide,"  S  3. 

KNOWLEDGE 

Effect  of  ignorance  of  cause  of  action  on  lim- 
itation, see  "Limitation  of  Actiona,"  II. 

Of  agent  imputed  to  principal,  see  "Principal 
and  Agent,"  8  8. 

LACHES. 

Affecting  right  to  partition,  see  "Partition,"  8  1- 
Imputation  against  husband  for  failure  to  prose- 
cute  suit   against   wife,    see   "Husband   and 
Wife,"  8  8. 

LANDLORD  AND  TENANT. 

See  "Ground  Rents." 

Ompensation  to  tenant  for  injuries  from  con- 
demnation proceedings,  see  "Eminent  Do- 
main," 8  1. 

Execution  sale  of  leased  land,  see  "Execution," 
S  1. 


•Point  annotated.    Soe  ayllabvfc 
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Exemptions  from  service  of  process  in  sommary 
proceedings  by  landlord,  see  "Process,"  S  1. 

Foreclosure  sale  of  leasehold  interest,  see  "Mort- 
gages," i  6. 

Insanity  of  assignor  as  ground  for  cancellation 
of  assignment  of  leasehold  interest,  see  "In- 
sane Persons,"  {  1. 

Lease  of  property  by  water  company,  see  "Wa- 
ters and  Water  Courses,"  |  4. 

Liease  of  right  of  way  to  railroad,  see  "Rail- 
roads," f  3. 

Lease  talcen  by  promoter  as  property  of  coriK>- 
ration,  see  "Corporations,"  8  1. 

Mining  leases,  see  "Mines  and  Minerals,"  g  1. 

Options  to  lessee  to  purchase  lands,  see  "Ven- 
dor and  Purchaser,"  {  4. 

Priorities  between  lien  for  rent  and  lien  of 
chattel  mortgage,  see  "Chattel  Mortgages,"  {  2. 

Bight  of  tenant  to  notice  of  proceedmgs  before 
board  of  equalization,  see  "Taxation,    i  3. 

Sights  acquired  by  condemnation  of  leased 
property  and  leasehold  interest,  see  "Emi- 
nent Domain,"  i  4. 

Snfficiency  of  tender  of  rent  reserved  in  lease, 
aes  "Tender." 

i    1.   Iieaaes  and  ■cx««nea'ti  la  geaeraL 

Agreement  executed  concurrent  with  lease  held 
not  to  obligate  lessee  to  pay  for  the  removal  and 
repair  of  a  building  leased,  where  such  chan- 
ges were  not  recited  in  die  lease. — Olark  & 
Stevens  v.  Gerke  (Md.)  827. 

i   S.    Laadlord'a  title  »ad  rsTeraloa. 

*Aa  against  a  tenant  in  possession  under  a 
lease,  the  estoppel  against  denying  the  lessors' 
title  does  not  expire  with  the  expiration  of  the 
term.— Thomas  v.  Toung  (Conn.)  955. 

{    3.    Terats  for  years. 

Where  an  assignment  of  a  leasehold  interest 
was  to  one  under  an  assumed  name,  held  it  must 
be  presnmed  that  the  assignor  intended  to  con- 
vey to  the  real  purchaser.— Hartman  v.  Thomp- 
son (Md.)  117. 

Where  the  purchaser  of  a  leasehold  interest 
accepted  assignment  under  the  assumed  name 
of  J.  M.,  he  was  bound  thereby,  although  he 
directed  the  assignment  to  be  made  in  the  as- 
sumed name  of  L.  M. — Hartnran  v.  Thompson 
(Md.)  117. 

•A  holding  over  by  the  lessee  after  notice  of 
intent  to  vacate  held,  at  the  option  of  the  les- 
sor, to  amount  to  a  renewal  for  an  additional 
year.— Crawford  v.  Kline  (N.  J.  Sup.)  441. 

{    4.    Tsaaaeles  froat   year  t«  year  aad 
Bioatli  to  moatk. 

*A  letting  of  premises  held  one  from  month 
to  month.— -J.  B.  Bamaby  Co.  t.  Johnston  (R. 
I.)   61& 

(   5.    Preailses,   and   eajoyaieat  aad   ase 
tkereof. 

'Covenants  in  lease  as  to  repairs  and  altera- 
tions held  not  to  obligate  lessee  to  ^y  for  the 
removal  and  rebuilding  of  a  portion  of  the 
building  leased  pursuant  to  order  of  the  in- 
spector of  buildings.— Clark  &  Stevens  v.  Gerke 
(Md.)  826. 

Act  of  lessor  in  making  repairs  pursuant  to 
order  of  building  inspector  held  not  to  determine 
question  of  liability  in  view  of  provisions  ot 
agreement  entered  into  between  lessor  and  les- 
see.—Clark  ft  Stevens  ▼.  Gerke  (Md.)  327. 

Lessor  held  liable  for  repairs  made  by  lessee 
pnrsnant  to  order  of  building  inspector,  but  not 
for  diose  made  at  lessee's  discretion.— Qark  & 
Stevens  v.  Gerke  (Md.)  327. 

*Tbe  lessor  of  land  is  liable  for  a  nuisance 
created  by  the  lessee,  where  the  premises  are 
demised  for  the  purpose  of  creating  the  nuisance, 
or  the  nuisance  is  the  necessary  result  of  the 
use  of  the  premises,  or  where  it  is  created  by 


the  lessee  with  the  consent  of  the  lessor. — Board 
of  Chosen  Freeholders  of  Hudson  County  v. 
Woodditfe  Land  Imp.  Co.  (N.  J.  Sup.)  844. 

f  6.     Reat  aad  adTaaoes. 

Where  the  assignee  of  a  leasehold  assigned 
her  interest  to  another,  held  that  she  was  no 
longer  liable  for  rent,  though  the  assignment 
was  made  to  one  under  an  assumed  name. — 
Hartman  t.  Thompson  (Md.)  117. 

Where  the  assignee  of  a  leasehold  when  sned 
for  rent  set  up  that  she  had  assigned  her  in- 
terest to  B.  third  person,  the  burden  of  proof 
was  on  her  to  show  such  fact. — Hartman  v. 
Thompson  (Md.)  117. 

In  an  action  for  rent  against  the  assignee  of 
the  term,  held,  under  the  evidence,  that  it  was 
a  question  for  the  jury  whether  defendant  had 
devested  herself  of  all  estaate  and  interest  in 
the  land.— Hartman  v.  Thompson   (Md.)  117. 

{  7>    Be-eatry  aad   reoovevy  of  posses- 
sloa  by  laadlord. 

*In  proceedings  under  the  landlord  and  ten- 
ant act  (P.  L  1903,  p.  27,  i  2),  the  required 
aflSdavit  must  set  forth  facts  establishing  the 
existence  of  the  relation  of  landlord  and  tenant. 
—Binder  r.  Azzaro  (N.  J.  Sup.)  849. 

'Affidavit  of  plaintiff  in  proceeding  to  dis- 
possess showing  the  tenant  in  possession  under 
an  agreement  with  a  former  owner  who  has 
since  conveyed  to  the  plaintiff,  held  to  sufficient- 
ly show  the  relation  of  landlord  and  tenant.— 
Binder  v.  Azzaro  (N.  J.  Sup.)  849. 

Where  affidavit  to  dispossess  tenant  merely 
setting  forth  that  plaintiff  is  the  owner  of  the 
premises,  and  that  defendant  is  in  possession  as 
tenant  under  a  former  owner,  held  iiisufficient  to 
show  the  relationship. — Binder  ▼.  Azzaro  (N. 
J.  Sup.)  849. 

LANDS. 

See  "Public  Lands." 

LAPSE. 

Of  legacy,  see  "Wills,"  i  & 

LARCENY. 

See  "Receiving  Stolen   Goods." 

Reception  of  evidence,  see  "Criminal  Law,"  {  6. 

}    1.    Presecntioa  aad  paalsluaeat. 

In  a  prosecution  for  larceny  from  a  firm, 
evidence  concerning  dissensions  between  mem- 
bers of  the  firm  held  irrelevant. — State  v.  Baird 
(Vt.)  101. 

In  a  prosecution  for  larceny,  evidence  heid  to 
disclose  a  felonious  taking.— State  t.  Baird 
(Vt.)  101. 

LATERAL  SUPPORT. 

Liability  for  failure  to  give,  as  an  incident  to 
mining,  see  "Mines  and  Minerals,"  {  2. 

LAW  OF  THE  ROAD. 

See  "Highways,"  g  2. 

LEASES. 

See  "Landlord  and  Tenant." 

LEGACIES. 

See  "Wills." 


*Polat  aaaotated.    ■••  a^llabaa. 
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LEGACY  TAX. 

See  "Taxation,"  i  7. 

LEGISLATIVE  POWER. 

See  "Cionstitational  Law,"  S  2. 

LEHERS. 

Presomptlona  as  to  mailing  and  deliTerr,  Mt 
"Kyldeace,"  (2. 

LEVY. 

Of  attachment,  see  "Attachment,"  {  1. 
Of  execution,  see  "Bxecution,"  ii  2,  -8. 

LIBEL  AND  SLANDER. 

Applicability  of  instmctiona  to  pleadings  in  ac- 
tion of  slander,  see  "Trial,"  |  5. 

Argument  and  conduct  of  counsel,  in  action  of 
slander,  see  'Trial,"  i  8. 

I   1.    W«»ds    aad    ••is    s«tioa«bl«,    «ad 
IlabiUty  tkeref or. 

An  article  published  in  a  newspaper  held  not 
libelous  per  se.— Pascone  t.  Morning  Union  Co. 
(Conn.)  972. 

A  diarge  tliat  one  threatened  to  assault  and 
kill  another  is  not  slanderous  per  se. — Mitchell 
V.  Donanslci  (R.  I.)  611. 

I   S.     AetlOBS. 

*In  action  for  libel,  certain  allegations  of  tlie 
complaiot  held  insufficient  as  allegations  of  spe- 
cial damage.— Pascone  r.  Morning  Union  Coi. 
(Conn.)  972. 

In  an  action  for  libel  held  error  to  direct 
Terdict  for  defendant— Lubrano  y.  Curzio  (B. 
I.)  278. 

LICENSES. 

Best  and  secondare  evidence  as  to  issuance  of 
license,  see  "B>vlaence,"  §  4. 

Liquor  licenses,  see  "Intoxicatinc  Liquors,"  {  1. 

Of  brokers,  see  "Brokers,"  {  1. 

To  practice  medicine,  see  "Physicians  and  Sur- 
geons." 

f   1.    For  ooonpatiana  and  prlvUeces. 

Act  April  28,  1905  (P.  L.  19(K,  p.  360),  per- 
mitting township  committees  to  impose  peddlers' 
licenses,  permits  such  licenses  to  be  taken  out 
for  revenue.— Buck  v.  Donglass  (N.  J.  Sup.)  818. 

Under  an  ordinance  providing  for  a  license 
fee  in  a  given  case,  the  issuance  of  a  license  on 
payment  of  the  fee  is  a  ministerial  act,  and  may 
be  performed  by  the  official  designated  for  that 
purpose.— Buck  v.  Douglass  (N.  J.  Sup.)  848. 

LIENS. 

lAent  aoguired  hy  particular  remedte*  or  pro- 

oeedingt. 
See  "Attachment,"  {  1;    "Garnishment,"  t  2. 

Partioulmr  classes  of  lieni. 
See  "Carriers,"  |  2;   "Mechanics'  Liens." 
For  public  improvement,  see  "Municipal  Corpo- 
rations,"  f   4. 
Mortgage,  see  "Chattel  Mortgages,"  {  2 ;  "Mort- 
gages," {  2. 

LIFE  ESTATES. 

See  "Curtesy";    "Dower." 
Created  by  will,  see  "Wills,"  f  5. 

Distribution  of  assets  among  stockholders  by 
«orporations  in  process  of  liquidation  after  dis- 


solution la  to  In  regarded  as  capital,  and  not 
income,  as  Iwtweai  the  remaindermen  and  life 
tenants.— Curtis  v.  Osborn  (Conn.)  96S. 

*As  a  general  rule,  cash  dividends  on  corpo- 
rate stock  are  regarded  as  income  passing  to 
the  life  tenant,  while  stock  dividenda  are  treated 
as  capital  inuring  to  the  t>enefit  of  the  remain- 
deiman.— Oreen  ▼.  Bisseli  (Conn.)  1060. 

*A  distribution  by  a  corporation  of  riiarea  in 
its  treasury  among  its  stockholders  pro  rata 
held  regarded  as  a  cash  dividend  nassing  to  the 
Ufa  tenant— Oreen  v.   Bisseli   ((Jonn.)    1056. 

*C!ertain  stocks  acquired  by  execntors  held  re- 
quired to  l>e  treated  as  a  dividend  as  tietween  life 
tenants  and  remaindermen. — Brown  t.  Brown 
(N.  J.  Ch.)  789. 

*Ortain  money  acquired  by  execntors  htli 
to  l>ecome  a  part  of  the  principal  and  not  to 
pass  to  life  tenants. — Brown  t.  Brown  CS.  J. 
^739. 

Deed  and  agreement  construed,  and  held  tliat 
grantors  retained  a  life  interest  in  coal  on 
granted  premises. — Robb  v.  New  Tork  &  Cleve- 
land Gas  Coal  Co.  (Pa.)  938. 

LIMITATION  OF  ACTIONS. 

Sea  "Adverse  Possession." 

In  proceeding  on  claim  by  husliand  against  wife; 
■ee  "Hkisband  and  Wife,"  {  3. 

In  proceeding  to  set  aside  decree  allowins  guar- 
dian's final  account,  see  "Guardian  and 
Ward,"  i  2. 

I    1.    Ooaapatktioa  of  period  o£  Umita- 
tlea. 

'Limitations  held  not  to  begin  to  ran  against 
an  action  by  a  ward  to  set  aside  a  decree  al- 
lowing his  guardian's  final  report  until  some- 
thing occurred  to  raise  a  doubt  in  the  mind 
of  the  ward  as  to  the  guardian's  conduct — Sos- 
viUe  T.  Brock  (Vt)  677. 

LIQUOR  SELLING. 

See  "Intoxicating  Uqnors." 

LinORAL  RIGHTS. 

See  "Navigable  Waters,"  H  2>  8> 

LOAN  ASSOCIATIONS. 

See  "Building  and  Loan  Asaociationa.* 

LOCAL  ACTIONS. 

See  "Venue,"  |  1. 

LOCAL  UWS. 

See  "Statutes,"  S  1. 

LOCATION. 

Of  railroads,  see  "Boilroads,"  I  2. 

LOSS  OF  PROFITS. 

As  subject  of  damages,  see  "Damages,"  (  1. 

LOST  INSTRUMENTS 

*A  court  of  equity  lias  jurisdiction  of  a  suit 
for  the  amount  due  on  a  lost  check  which  is 
not  neptotiable  for  lack  of  indorsement— Moots 
V.  Durnon  (N.  J.  Err.  &  AppO  463. 


*Felmt  Miaotated.   See  ajrllAbvik 
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LUNATICS. 

See  "Insane  Persona." 

MACHINERY. 

IiiablHtr  of  employer  for  defects,  see  "Master 

and  Servant,"  {  2. 
Warranty  in  sale  of,  see  "Sale*,"  {  8. 

MALICE. 

As  element  of  crime,  see  "Homicide,"  H  1>  2. 
As  element  of  tort,  see  "Torts." 

MALICIOUS  PROSECUTION. 

See  "False  Imprisonment." 
<'"on8truction  of  instructions,  see  'Trial,"  {  5. 
Liability  of  corporation  for,  see  "Corporations," 
8  5. 

t   1.    ITatnre      and      ooaunemaenant      af 
pvosaautloa. 

*An  action  for  malicions  prosecution  based 
on   a   criminal  complaint,   will    not   lie   where 

elaintiff    has    not    been    arrested.— Mitchell    T. 
•onanski  (R.  I.)  611. 

{   8.    Want  of  probable  ea«ae. 

A  threat  by  one  meml>er  of  a  fraternal  order 
to  kill  another  held  to  constitute  probable  cause 
for  a  proceeding  for  his  expulsion  on  the  ground 
of  c<»iduct  unbecoming  a  member.— Moon  t. 
riack  (N.  H.)  82». 

In  an  action  for  malicious  prosecution,  held 
that  a  nonsuit  was  properly  entered.— Boyd  t. 
Kerr  (Pa.)  674. 

*The  test  in  maliciotis  prosecution  is  defend- 
ant's belief  in  the  existence  of  probable  cause, 
based  on  reasonable  grounds.— Boyd  v.  Kerr 
(Pa.)  674. 

*In  an  action  for  malicious  prosecution,  the 
advice  of  counsel  is  a  defense  only  when  sought 
in  good  faith  and  based  on  a  complete  statement 
of  the  facts.- BadcUffe  v.  Hollyfield  (Pa.)  788. 

I  3.     TonBlnatloii  of  proseontion. 

*An  action  for  malicious  prosecution,  based 
on  the  institution  of  a  criminal  proceeding,  held 
not  maintainable  because  of  the  fact  that  the 
criminal  action  had  not  lieen  terminated. — 
Mitchell  V.  Donanski  (B.  I.)  611. 

I  4.    Aetioaa. 

*In  an  action  for  malicions  prosecution  where 
the  facts  are  in  dispute  the  question  of  probable 
cause  is  for  the  jury.— Boyd  v.  Kerr  (Pa.)  674. 

'Whether  probable  cause  is  shown  in  an  ac- 
tion for  malicious  prosecution  under  an  admitted 
state  of  facts  is  a  question  of  law  for  the  court. 
—Boyd  V.  Kerr  (Pa.)  674. 

MALPRACTICE. 

See  'Physicians  and  Surgeons." 

MANDAMUS. 

Mandatory  injunction,  see  "Injnnctimi,"  (  1. 

I   1.     Natiure  and  eronnds  In  KeneraL 

•Act  1903,  {  63  ^.  L.  p.  435),  authorizing 
action  by  county  collector  for  taxes  due  from 
a  taxing  district,  held  not  to  exclude  remedy 
bv  mandamus. — Trewin  v.  Sbnrts  (N.  J.  Sup.) 
984. 

That  the  legality  of  certain  assessments  of 
taxes  by  the  through  la  under  review  by  certio- 
rari proceedings  held  no  defense  on  an  applica- 
tion for  mandamus  to  compel  the  borough  to 


pay  over  the  state  and  county  taxes.- -Trewin 
V.  Shurts  (N.  J.  Sup.)  984. 

{  IJ^.   Snbjaeta  and  pvrposos  of  relief. 

'Mandamus  is  the  appropriate  remedy  to  ef- 
fect the  restoration  of  a  member  of  a  private 
corporation  who  has  been  irregularly  removed 
from  membership.— Venezia  v.  Italian  Mut. 
Benev.  Soc.  of  Perth  Amboy  (N.  J.  Sup.)  898. 

*A  peremptory  mandamus  will  issue  for  the 
payment  of  state  and  count];  taxes  by  a  borough, 
where  it  has  collected  sufficient  moneys  for  bor- 
ough, county,  and  state  purposes  to  pay  such 
state  and  county  taxes.— Trewin  v.  Shurts  (N. 
J.  Sup.)  984. 

I  S.    Jnrlsdletlon,  prooeedlnKS,  and   re- 
lief. 

The  refusal  of  the  Supreme  Cionrt  of  a  man- 
damus is  not  reviewable  on  error,  except  in 
cases  covered  by  Mandamus  Act  IwS,  p.  381,  8 
6.— School  Dist  of  Neptune  Tp.  t.  Mannion 
(N.  J.  Err.  &  App.)  440. 

MANDATE. 

See  "Mandamna." 

MANSLAUGHTER. 

Se«  "Homicide,"  i  2. 

MANUFACTURES. 

Employment  of  children  in,  see  "Infants,"  |  1. 
Bzemption  from  taxation,  see  "Taxation,"  |  2. 
Supply  of  water  for  manufacturing  purposes,  see 
''Waters  and  Water  Courses,"  (  4. 

MAPS. 

Admissibility  as  documentary  evidence,  see  "Evi- 
dence." i  8. 

MARGINS. 

Purchase  of  stock  on  mar^n  aa  gambling  trans- 
action, see  "Oaming,"  i  1. 

MARINE  INSURANCE. 

See  "Insurance,"  88  4,  & 

MARRIAGL 

See  "Divorce":  "Husband  and  Wife.*. 

In  a  suit  to  annul  a  marriage,  on  the  ground 
that  defendant  fraudulently  induced  plalntitf  to 
marrr  her,  evidence  held  insuflScient  to  show 
.any  fraud.— Trimpe  v.  Trimpe  (N.  J.  Oh.)  744. 

In  a  suit  to  annul  a  marriage,  evidence  held 
sufficient  to  establish  a  marriage  by  cohabita- 
tion.—Mick  V.  Mart  (N.  J.  Ch.)  851. 

•Presumption  of  legality  arising  from  cere- 
monial marriage,  followed  by  coliabitation,  held 
founded  on  the  motives  which  govern  human 
conduct  and  on  the  policy  of  our  social  system. 
—Sparks  v.  Ross  (N:  J.  Cb.)  977. 

•Ceremonial  marriage  followed  by  15  years' 
cohabitation,  and  terminated  only  by  death  of 
huslMind,  held  to  raise  a  strong  presumption  of 
legality_of  marriage.— Sparks  v.  Ross  (N.  J. 
Ch.)  977. 

Certain  proofs  ofFered  of  a  prior  marriage  held 
to  be  insufficient  to  justify  an  instruction 
against  the  presumption  of  legality  of  a  subse- 
quent marriage  followed  by  long  c<diabitati<»i. — 
Sparks  V.  Ross  (N.  J.  Oa)  077. 


•Point  aaaotated.   See  arllabva. 
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MARRIED  WOMEN. 

See  "Hoaband  and  Wife." 

MARSHALING  ASSETS  AND  SECURI- 
TIES. 

*Rule  for  determining  distribution  on  fore- 
closure of  mortgage  after  sale  of  two  or  tliree 
iota  covered  by  various  mortgages  determined. — 
Willets  V.  Metcalf  (Pa.)  794. 

MASTER  AND  SERVANT. 

See  "Work  and  liabor." 

Admission   in  action   for   injuries   caused   by 

negligence    of    independent    CMitractor,    see 

"Evidence."  f  5. 
Harmless  error  in  action  for  death  of  servant, 

see  "Appeal  and  Error,"  g  12. 
Injunction  to  restrain  disclosure  of  trade  secrets, 

see  "InjuncUon,"  i§  2,  3. 
Invitation  of  servants,  as  invitation  of  .master, 

rendering   master    liable   for   negligence,    see 

"Negligence,"  I  1. 
Liability  of  carrier  for  injuries  to  employ^  of 

shipper  as  affected  by  contract  between  ship- 
per and  emidoy6,  see  "Carriers."  g  3. 
Liability  of  corporation  for  treatment  of  in- 

jored  employes,  see  "Corporations,"  {  6. 
Monopoly  of  labor  market,  see  "Monopolies," 

8  1. 
Preference  to  employe  of  corporation  for  wages 

in  insolvency  proceedings,  see  "Corporations," 

S  6. 
Ratification    of    contract   of   employment,   see 

"Contracts,"  g  1. 
Trade  unions,  see  "Trade  Unions." 

i   1.    SerrloMi  mmA  eompeiiaatloB. 

A  contract  between  the  manufacturer  of  steel 
and  an  employe  construed,  and  Jield  enforceable 
in  part,  tiiough  a  part  be  deemed  invalid.— Tay- 
lor Iron  &  Steel  Co.  v.  Nichols  (N.  J.  Ch.)  695. 

A  contract  between  a  manufacturer  of  steel 
and  an  employe  construed,  and  held  to  bind  the 
employe  not  to  divulge  secret  processes  used  by 
the  manufacturer.— Taylor  Iron  &  Steel  Co.  v. 
Nichols  (N.  J.  Ch.)  690. 

An  employe  of  a  manufacturer  held  to  implied- 
ly promise  not  to  disclose  secret  processes  taught 
while  in  the  employ  of  the  manufacturer.— Tay- 
lor Iron  &  Steel  Co.  v.  Nichols  (N.  J.  Ch.)  695. 

An  instrument  executed  b^  an  employe  of  a 
manufacturer  of  steel  obtaining  a  license  to  use 
a  process  of  a  patentee  construed,  and  held  to 
protect  the  patentee  against  disclosures  by  the 
employe  of  such  processes  as  he  might  communi- 
cate to  the  manufacturer.— Taylor  Iron  &  Steel 
Co.  V.  Nichols  (N.  J.  Ch.)  695. 

A  servant,  in  the  course  of  his  employment  be- 
ing required  to  malte  daily  trips  to  another  town, 
Iteld  entitled  to  recover  the  reasonable  cost  for 
lunches  obtained  there  during  noon  hour. — ^Tay- 
lor V.  St.  Clair  (Vt)  655. 

g  S.    Master's    UabUlty   for   Injuries    to 
■errsmt. 

*In  an  action  for  injuries  to  a  servant,  facts 
held  to  show  contributory  negligence. — Kennedy 
v.  Scovill  Mfg.  Co.  (Conn.)  131. 

•A  person  who  unnecessarily  places  himself 
in  a  position  of  danger  is  guilty  of  contributory 
nesligence.- State  y.  Western  Maryland  R.  Co. 
(Md.)  635. 

Failure  of  railroad  to  make  rule  as  to  flying 
switches  held  not  negligence  rendering  it  liable 
for  causing  servant's  death  at  point  where  his 
presence  could  not  be  anticipated. — ^Lord  v. 
Boston  &  M.  B.  Co.  (N.  H.)  111. 


Servant  of  railroad  company  walking  upon 
track  held  not  in  the  exercise  of  due  care. — 
Lord  V.  Boston  &  M.  B.  Co.  (N.  H.)  111. 

Servants  of  railroad  company  held  not  bonnd 
to  anticipate  that  another  servant  would  walk 
upon  track  where  cars  had  been  passinc. — ^Lord 
V.  Boston  &  M.  B.  Co.  (N.  H.)  111. 

'Railroad  held  not  guilty  of  negligence  in 
failing  to  warn  servant  on  track  unless  they 
could  nave  anticipated  that  he  would  be  there.— 
Lord  T.  Boston  jb  M.  R.  Co.  (N.  H.)  111. 

*An  employe  held  not  entitled  to  recover  for  a 
personal  injury  on  the  theory  that  the  employer 
failed  to  warn  him  of  the  dangers  attending  his 
work.— Hicks  ▼.  Claremont  Paper  Co.  (N.  H.) 
1075. 

*An  employe  by  his  contract  of  service  takes 
on  himself  the  risk  of  injury  from  unconcealed 
dangers,  and  about  which  he  could  learn  from 
observation  by  the  exercise  of  ordinary  care.— 
Hicks  y.  Claremont  Paper  Co.  (N.  H.)  1075. 

An  employe  suing  for  a  personal  injury  oc- 
casioned by  the  negligence  of  the  employer  to 
warn  him  of  dangers  has  the  burden  of  proring 
certain  facts.— Hicks  v.  Claremont  Paper  Co. 
(N.  H.)  1075. 

In  action  by  servant  for  injuries  received,  a 
direction  for  defendant  held  not  error.— Dang 
v.  North  German  Lloyd  S.  S.  Co.  (N.  J.  Ekr. 
&  App.)  199. 

*In  an  action  for  injuries  to  a  track  laborer, 
held,  that  defendant  railroad  company  owed 
no  duty  to  warn  him  of  approaching  trains.— 
Precodnick  v.  Lehigh  Valley  R.  Co.  (N.  J.  Err. 
&  App.)  1047. 

•A  track  laborer  working  alone  on  the  track 
held  to  tiave  assumed  the  risk  of  danger  from 
approaching  trains.— Precodnick  v.  Lehigh  Val- 
ley R.  Co.  (N.  J.  Err.  &  App.)  1047. 

♦The  provision  of  Gen.  St.  p.  2345,  g  29,  re- 
quiring belting  and  shafting  in  factories  to  be 
securely  guarded,  does  not  apply  to  shafting 
used  in  gathering  natural  ice.— -Griffith  v.  Moun- 
tain Ice  Co.  (N.  J.  Sup.)  853. 

*In  an  action  by  a  brakeman  against  a  rail- 
road company  for  personal  injuries,  qoeetioD 
of  defendants  negligence  held  for  the  jury.— 
Kaylor  v.  Cornwall  R.  Co.  (Pa.)  65. 

*In  an  action  by  a  servant  to  recover  damages 
for  personal  injuries,  evidence  held  to  sustain 
judgment  for  plaintilr.— Foster  ▼.  National  Steel 
Co.  (Pa.)  6ia 

In  an  action  by  a  servant  a^nst  his  master 
to  recover  for  personal  injuries,  held  that  a 
judgment  for  plaintiff  was  sustained  by  the  evi- 
dence.—Media  V.  Bently  &  Gerwig  (Pa.)  758. 

•In  an  action  by  an  employe  for  personal  in- 
juries, evidence  held  to  show  plaintiff  guilty  of 
contributor  negligence,  barring  a  recoyery.— 
Kuhns  V.  H.  C.  Frick  Coke  Co.  (Pa.)  796. 

*In  an  action  to  recover  for  death  of  plain- 
tilTB  husband,  held,  that  deceased  was  guilty  of 
contributory  negligence,  barring  recovery.— 
Wisniawski  y.  Carbon  Steel  Co.  (Pa.)  885. 

'Where  a  safe  place  is  furnished  for  em- 
ployes to  work,  the  employer  is  not  bound  to 
give  notice  of  transitoi?  dangers  caused  by  acts 
of  fellow  servants. — Miller  v.  American  Bridge 
Co.  (Pa.)  1109. 

*E3mployer  held  not  liable  for  injuries  to  serv- 
ant by  negligence  of  foreman  while  working  as 
ordinary  laborer.— Miller  y.  American  Bridge  Co. 
(Pa.)  1109. 

*An  employer  is  only  required  to  furnish  a 
reasonably  safe  place  to  work  and  reasonably 
safe  tools.— Powell  v.  American  Sheet  A  Tin 
Plate  Co.  (Pa.)  1113. 
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City  held  not  liable  to  an  employe  for  In- 
jnriee  received  by  defects  in  a  stairway  on  the 
premiaes  not  built  by  the  city  nor  by  its  au- 
thority.— Jobnstin  ▼.  City  of  McKeesport  (Pa.) 
1114. 

*Employ6  held  not  entitled  to  recover  for  in- 
juries caused  by  breaking  of  hand  car  handle, 
of  defects  in  which  the  employer  had  no  knowl- 
edge.—Alves  T.  New  Tork,  K.  H.  &  H.  R.  Co. 
(R.  I.)  261. 

*In  an  acti<n  for  injuries  to  a  servant,  facts 
held  to  show  neellKence,— Battle  t.  Robinson 
(R.  I.)  273. 

•In  an  action  for  injuries  to  a  servant,  facts 
held  not  to  show  contributory  negligence. — Bat- 
tle T.  Robinson  (R.  I.)  273. 

•The  risk  of  injury  to  a  conductor  by  a 
derailment  of  his  train  by  the  unsoundness  of 
the  ties,  held  an  extraordinary  risk,  existing 
by  the  fault  of  the  railroad.— Dunbar  t.  Cen- 
tral Vermont  R.  Co.  (Vt)  528. 

In  an  action  for  Injuries  to  a  conductor, 
cansed  by  the  derailment  of  his  train,  certain 
evidence  held  inadmissible  to  show  that  the 
derailment  wa*  an  ordinary  t'ib]^  assumed  by 
the  conductor.— Dunbar  v.  Central  Vermont  R. 
Co.  (Vt)  628, 

*A  conductor  suing  for  injuries  caused  by 
the  derailment  of  his  train,  occasioned  by  the 
unsoundness   of   the   ties,    has   the   burden    of 

F roving  that  he  did  not  know  of  the  danger. — 
)unbar  v.  Central  Vermont  R.  Co.  (Vt)  528. 

*In  an  action  for  injuries  to  a  conductor 
by  the  derailment  of  his  train,  through  the 
unsoundness  of  the  ties,  evidence  of  the  con- 
dition of  the  roadbed  a  year  and  a  half  after 
the  accident,  held  properly  excluded.— Dunbar 
V.  Central  Vermont  R.  Co.   (Vt)   528. 

'Where  a  railroad  employ^  was  killed  in  a 
wreck  occasioned  by  a  defective  rail,  he  did 
not  assnme  the  risk  arising  from  such  defect 
by  remaining  in  defendant's  employ,  unless 
he  had  actnal  or  imputed  knowledge  thereof. 
—Shanks  v.  Central  Vermont  R.  Co.  (Vt) 
529. 

S   3.    UaUUtlM    for    laJwlM    to    tUrd 
persona. 

*Under  a  contract  for  the  sale  of  a  house  by 
which  the  vendee  agreed  to  remove  it,  he  and 
bia  agents  held  not  servants  of  the  vendor  so 
as  to  render  the  vendor  liable  for  their  care- 
less conduct  under  doctrine  of  respondeat  su- 
perior.—Wilmot  v.  McPadden  (Conn.)   157. 

•Where  a  vendee  who  agreed  to  remove  a 
bouse  purchased  by  him  in  a  safe  manner  from 
the  place  where  it  was  situated  was  competent 
to  perform  the  work  of  removal,  whether  or  not 
due  care  was  used  in  his  selection  held  inuna- 
teriaL— Wilmot  v.  McPadden  ((^nn.)  157. 

•Where  road  directors  of  a  county  under 
Acts  1904,  p.  388,  c.  225,  contracted  with  a 
third  person  for  the  repair  of  a  highway  at  his 
own  cost  and  by  servants  controlled  by  him, 
he  was  an  independent  contractor,  and  the 
directors  were  not  liable  for  an  injury  caused 
by  bis  negligence. — Symons  v  Road  Directors 
for  Allegany  County  (Md.)  1067. 

A  party  is  not  liable  for  the  acts  of  an  in- 
dependent contractor,  which  he  had  not  author- 
ized, and  over  which  he  had  no  control. — Symons 
V.  Road  Directors  for  Allegany  County  (Md.) 
1067. 

The  &ct  that  the  road  directors  of  a  county 
allowed  a  party  with  whom  they  contracted  for 
the  repair  of  a  portion  of  a  road  to  use  a 
stone  quarry  to  which  they  had  the  exclusive 
right  does  not  render  them  liable  for  Injuries 
caused  by  the  acts  of  the  party  over  whom  they 


bad  no  control,  since  the  rtm  of  the  quarry  was 
not  in  its  nature  presumably  or  necessarily 
dangerous.— Symons  v.  Road  Directors  for  Al- 
legany County  (Md.)  10C7. 

•The  road  directors  of  a  countr  are  not  liable 
for  the  negligence  of  an  independent  contractor, 
which  negligence  was  entirely  collateral  to,  and 
not  a  probable  consequence  of,  the  work  con- 
tracted for.— Symons  v.  Road  Directors  for  Al- 
legany County  (Md.)  1067. 

In  an  action  for  personal  injuries,  a  replica- 
tion to  a  plea  which  failed  to  allege  any  such 
additional  facts  as  would  defeat  the  defense  set 
up  in  the  plea  is  bad  on  demurrer. — Symons  v. 
Road  Directors  for  Allegany  County  (Md.)  1067. 

Where  a  defendant  pleaded  that  injuries  were 
due  to  the  negligence  of  an  independent  con- 
tractor, contracted  with  under  the  provisions 
of  chapter  225,  p.  388,  Acts  1004,  the  burden 
was  upon  plaintiff  to  show  that  the  agreement 
with  the  contractor  was  in  contravention  of  the 
requirements  of  the  statute,  and  gave  defendant 
control  over  him  and  his  servants. — Symons  v. 
Road  Directors  for  Allegany  County  (Md.)  1067. 

In  an  action  for  personal  Injnriee  caused  by 
blasting  rock  too  near  the  road,  a  reply  to  de- 
fendant's plea  that  the  injury  was  due  to  the 
negligence  of  an  independent  contractor,  which 
does  not  specify  who  was  doing  the  blasting, 
lacks  the  degree  of  precision  and  certainty  re- 
quired in  pleading.— Symons  v.  Road  Directors 
for  Allegany  County  (Md.)  1067. 

•Construction  company  engaged  in  erecting 
trolley  pole  for  street  railway  company  held 
liable  for  acts  of  its  employes  in  resisting  owner 
of  land ;  the  acts  being  within  the  scope  of 
their  employment— Moore  v.  Camden  A  T.  Ry. 
Co.  (N.  J.  Err.  &  App.)  1021. 

•For  injnry  to  shipper's  servant  while  loading 
car,  held,  that  the  railroad  company  was  liable. 
— Urbanneck  v.  Pennsylvania  R.  C3o.  (N.  J.  Sup.) 
897. 

•A  person  by  whose  negligence  plaintiff  was 
injured  held  not  an  independent  contractor. — 
Foster  t.  National  Steel  Co.  (Pa.)  618. 

{  4.     laterferenoe  with  the  relation  by 
tUrd  persons. 

•In  action  for  damages  caused  by  defendants' 
conn>iracy  to  procure  plaintiff's  discharge  from 
employment,  plaintiff  held  only  required  to  show 
that  defendants  were  joint  tort-feasors  in  pro- 
curing his  dismissal.— Wyeman  v.  Deady  (Conn.) 
129. 

In  action  for  damages  caused  by  the  act  of 
defendants  in  procuring  plaintiff^s  discharge 
from  employment,  malice  held  not  necessary  to 
be  proved.— Wyeman  v.  Deady  (Conn.)  129. 

*A  labor  union  and  its  walking  delegate  who 
procured  plaintiff's  discharge  from  employment 
by  means  of  threats  made  to  plaintiffs  employ- 
ers with  the  knowledge,  approval,  and  authority 
of  the  union,  held  liable  as  joint  tort-feasors. 
—Wyeman  v.  Deady   (Conn.)   129. 

•In  action  for  damages  caused  by  act  of  de- 
fendants, a  labor  union  and  its  walking  delegate 
in  procuring  plaintiff's  discharge  from  employ- 
ment punitive  damages  held  recoverable  against 
the  union.— Wyeman  v,  Deady  (Conn.)  129. 

•Whoever  intentionally,  without  legal  justi- 
fication, procures  an  employer  to  discharge  his 
employe  to  the  damage  of  the  latter,  held  liable 
at  the  suit  of  the  employe.— Brennan  v.  United 
Hatters  of  North  America,  Local  No.  17  (N.  J. 
Brr.  &  App.)  165. 

MASTERS  IN  CHANCERY. 

See  "ESquity,"  f  4. 


•Point  annotated.    See  ayllabna* 


Digitized  by 


Google 


1176 


66  ATLANTIC  BEPOBTBB. 


MEASURE  OF  DAMAGES. 

See  "Damaces,"  f  2. 

For  breach  of  contract  of  sale,  see  "Sales,"  H 
4,6. 

For  breach  of  contract  of  sale  of  land,  see 
"Vendor  and  Purchaser,"  I  6. 

For  cansing  death,  see  "Death,"  i  2. 

For  fraud,  see  "Fraud,"  t  2. 

For  injuries  to  property  incident  to  worUng 
mines,  see  "Mines  and  Minerals,"  i  2. 

For  property  taken  by  exercise  of  power  of  emi- 
nent domaiin,  aee  "Bminent  Domain,"  f  L 

MECHANICS'  LIENS. 

Effect  of  novation  as  precluding  enforcement  of 

mechanic's  lien,  see  "Novation." 
For  work  famished  for  county,  see  "Coxxntita," 

$2. 

I   1.    Pro««adlmsES  to  pcrfeei. 

*Where  a  verbal  building  contract  is  super- 
seded by  a  written  contract,  the  latter  must 
be  set  forth  in  the  claim  for  lien  under  Act 
June  4,  1901  (P.  L.  43).— Westmoreland  Guar- 
antee Building  ft  Loan  Ass'n  ▼.  Connor  (Pa.) 
1089. 

s«tlsfa«tloB. 

Contract  of  contractor  held  not  only  a  release 
of  the  building  from  liens,  but  an  agreement  to 
refrain  from  filing  a  lien.— Wyss  v.  Beaver  Val- 
ley Brewing  Co.  (Pa.)  814. 

I   2.    Eaforeeoient. 

'Allowance  of  the  fees  of  the  plaintiff's  at- 
torney in  a  mechanic's  lien  case  out  of  the  fund 
held  not  authorized,  where  the  claims  and  po- 
sitions of  the  other  lien  claimants  were  antag- 
onistic to  plaintiff  from  the  first— Title  Goar- 
antee  &  Trust  Co.  v.  Burdette  (Md.)  341. 

Under  the  facts  held  a  mortgagee  waived  ob- 
jections to  validity  of  plalntTtTB  claim  in  a 
suit  to  enforce  a  mechanic's  lien. — Title  Guaran- 
tee &  Trust  Co.  ▼.  Burdette  (Md.)  341. 

Where  a  case  was  referred  under  Prac.  Act 
(P.  L.  1903,  p.  579)  i  155,  an  exception,  though 
general,  held  a  sufficient  exception  to  the  report 
of  the  referee  to  authorize  the  introduction  of 
evidence. — New  Tork  Metal  Ceiling  Co.  v.  Kier- 
nan  (N.  J.  Err.  &  App.)  444. 

*A  suit  to  enforce  a  mechanics'  lien  may  be 
made  the  subject  of  a  reference  under  Prac.  Act 
g».  L.  1903,  p.  579)  S  155.— New  York  Metal 
Ceiling  Co.  v.  Kieman  (N.  J.  Err.  &  App.)  444. 

Where  a  scire  facias  sur  mechanics'  lien  is 
tried  on  the  merits,  on  the  issue  made  by  the 
writ,  the  a£Sdavit  of  defense  and  replication,  it 
is  not  error  to  refuse  to  direct  a  formal  plea 
before  the  jury  is  sworn. — VVyss-Thalmau  t. 
Boaver  Valley  Brewing  Co.  (Pa.)  811. 

I  3.    XademititT  against  lleaa. 

Belease  of  mechanics'  liens  held  a  condition 
precedent  to  a  recovery  by  the  contractor  of  a 
balaiice  due  on  the  contract. — H.  A.  Grimwood 
Co.  ▼.  Capitol  Hill  Bldg.  &  Const  Co.  (R.  I.) 
304. 

MEETINGS 

Of  stockholders,  see  "Corporations,"  S  3. 
School    district    meetings,    see    "Schools    and 
School  Districts,"  f  1. 

MEMBERS. 

Of  beneflcial  association,  see  "Beneficial  Associ- 
ations." 
Of  trade  nnl(HiB,  see  "Trade  Unions." 


MERGER. 

Of   cause  of  action   in   judgment,   see   "Judg- 
ment," }  a 

MILLS. 

Supply  of  water,  w«  "Waters  and  Water  Cours- 
es,"! 4. 

MINES  AND  MINERALS. 

ElZeeutiott  sale  of  coal  land,  aee  "Execution," 

i  1. 
Measure  of  damages  on  condemnation  of  qnany, 

see  "Eminent  Domain,"  i  1. 
Supply  of  water  for  mining,  see  "Waters  and 

Water  Courses,"  {  4. 

I   1.    Title,   coBTeyaaeos,   and   ooatrmets. 

*Coal  in  place  is  subject  to  a  sale  absolute,  a 
conditional  sale,  or  a  lease. — Gallagher  t.  Hicks 
(Pa.)  «23. 

*Coal  or  minerals  may  be  severed  from  the 
surface  of  the  land,  and  may  ran  in  a  different 
line  of  title  without  reference  to  the  land- 
Gallagher  V.  Hicks  (Pa.)  623. 

Rights  of  widow  in  royalties  from  coal  that 
had  been  mined,  on  attempt  of  executor  to  d^ 
dare  a  forfeiture  of  the  lease  after  the  death  of 
the  lessor,  determined. — In  re  Murray's  Estate 
(Pa.)  675. 

Grant  of  right  to  mine  coal  oonstmed,  and 
held  not  to  include  a  right  to  sink  a  ventilating 
shaft  in  the  land  to  ventilate  mines  on  adjoin- 
ing lands. — Cubbage  v.  Pittsburg  Coal  Co.  (Pa.) 
797. 

Where  the  same  person  holds  an  oil  lease  on 
two  adjoining  farms,  he  cannot  so  condusivelT 
drill  an  oil  well  as  to  drain  the  oU  of  one  of  the 
farms  to  the  detriment  of  the  other. — Barnard  v. 
Monongahela  Natural  Oas  Co.  (Pa.)  801. 

i  S.    Operattoa  «(  mimes,  qwunrlea,  aad 
wells. 

Liability  of  owner  of  underlying  coal  to  own- 
er of  surface  for  destruction  of  springs  de- 
termined.—Weaver  T.  Berwind-White  Cool  Co. 
(Pa.)  645. 

Measure  of  damages  for  failure  of  owner  of 
underlying  coal  to  support  surface  determined. 
—Weaver  t.  Berwind-WhIte  Coal  Co.  (Pa.) 
545. 

*Wliere  underlying  coal  is  sold,  the  meas- 
ure of  damages  for  injuries  to  land  by  failure 
to  give  support  to  the  surface  is  the  deprecia- 
tion in  the  value  thereof.— Weaver  r.  Bwwind- 
White  Coal  Co.  (Pa.)  645. 

*Dced  to  the  merchantable  coal  underlying 
certain  land  held  not  to  waive  the  right  of  sup- 
port—Weaver T.  Berwind-White  Coal  Co.  (Pa.) 
546. 

In  action  for  damages  for  failure  of  owner 
of  underlying  coal  to  support  the  surface,  value 
of  springs  destroyed  may  be  considered  in  es- 
timating the  damages  to  the  land. — Weaver  v. 
Berwind- White  Coal  Co.  (Pa.)  546. 

Evidence  as  to  fertility  of  soil  and  uses  to 
which  it  was  adapted,  in  action  to  recover  dam- 
ages for  failure  of  coal  owner  to  support  sur- 
face, held  admissible.— Weaver  t.  Berwind- 
WUte  Coal  Co.  (Pa.)  646. 

A  landowner  may  drill  an  oU  well  on  Us  fam, 
though  he  may  draw  from  an  oil  well  on  adjoin- 
ing land.— Barnard  t.  Monongahela  Natural 
Gas  Co.  (Pa.)  801. 

Where  the  owner  of  land  drills  an  oil  well 
on  his  farm,  the  only  remedy  of  an  adjoining 
landowner  whose  oil  is  drawn  ivoa  is  to  drill 
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a  well  on  his  own  land. — Barnard  T.  Mononsa- 
hela  Natural  Gas  Co.  (Pa.)  801. 


MINORS. 


S«e  "Infants.' 


MISREPRESENTATION. 

See  "Fraud." 

By  insured,  see  "Insurance,"  f  8. 

MISTAKE. 

Ground  for  reformation  of  instrument,  see  "Ref- 
ormation of  Instruments,"  {  2. 

Ground  for  restraining  execution  sale,  see  "Exe- 
cution," {  4. 

MITIGATION. 

Of  damages,  see  "Damages,"  {  1. 

MODIFICATION. 

Of  judgment  on  appeal,  see  "Appeal  and  Brror," 
{13. 

MONEY  RECEIVED. 

Becoveiy  of  tax  paid,  see  "Taxation,"  §  4. 

MONOPOLIES. 

Grants  of  priTileges  br  Immunities,  see  "Con- 
stitutional Iaw,    {  4. 

t    1.    Trasta  sad  otiaer  oombliuitioiia  in 
restraint  of  trade. 

Though  plaintiff  ma^  have  become  a  member 
of  defendant  trade  union,  and  the  value  of  the 
right  of  the  membercAip  consists  in  participa- 
tion in  a  monoply  of  the  labor  market,  and  sud> 
purpose  may  constitute  such  union  an  unlawful 
association,  and  plaintiff's  right  to  employment 
depends  on  his  participation  in  such  an  unlaw- 
ful monopoly,  nis  right  to  recover  from  the 
union  for  damages  arising  out  of  his  right  to 
retain  employment  exists  independent  of  the 
unlawful  agreement  into  which  he  had  entered 
with  the  union,  and  such  ri^ht  is  not  withdrawn 
by  the  operation  of  the  maxim  "In  pari  delicto." 
— Brennan  t.  United  Hatters  of  North  America, 
Local  No.  17  (N.  J.  E5rr.  &  App.)  165. 

MONTH. 

Tenant  from  month  to  month,  see  "Landlord 
and  Tenant,"  i  4. 

MORTGAGES. 

See  "Usury";   "Vendor  and  Purchaser,"  |  2. 

By  or  to  particular  classes  of  persons,  see 
"Building  and  Lioan  Associations." 

Conclusiveness  of  judgment  in  proceedings  to 
open  decree  of  ratification  on  foreclosure  sale, 
see  "Judgment,"  f  4. 

Interest  on  installments  of,  see  "Interest,"  §  1. 

Levy  on  property  mortgaged,  see  "Sheriffs  and 
Constables,^'  S  1. 

Of  personal  property,  see  "Chattel  Mortgages." 

Of  trust  estate,  see  ''Trusts,"  §  2. 

Reassignment  of  mortgage  by  surety,  see  "Prin- 
cipal and  Surety,"  §  2. 

Record  of,  as  notice  to  purchaser  of  land,  see 
"Vendor  and  Purchaser,"  §  5. 

Right  to  proceeds  of  insurance  policy  as  be- 
tween mortgagor  and  mortgagee,  see  "Insur- 
ance," t  S. 


Subrogation  to  rights  of  mortgagee,  see  "Subro- 
gation." 
To  secure  indemnity  bond,  see  "Indemnity." 

!   1.    Heqnlsltes  «iid  Talldlty. 

Recitals  in  a  deed  and  ground  rent  lease  and 
instruments  executed  in  connection  therewith 
Jield  insufficient  to  show  an  intent  to  consider 
the  deed  and  lease  as  constituting  a  mortgage. 
— Rosenstock  v.  Keyser  (Md.)  37. 

*E>]uity  has  jurisdiction  to  determine  wheth- 
er a  conveyance  was  an  absolute  sale  or  in- 
tended as  security  for  the  payment  of  the  money 
specified  in  the  agreement  for  reconveyance. — 
Jeffreys  r.  Charlton  (N.  J.  Ch.)  711. 

*Iu  action  to  determine  whether  a  conveyance 
absolute  in  form  was  in  fact  a  mortgage,  evi- 
dence Md  inconsistent  with  the  idea  that  a 
mortgage  was  intended.— Jeffreys  v.  Charlton  (N. 
J.  Ch.)  711. 

I  2.     OonstrnetloB  sad  aperatien. 

A  second  mortgage  on  a  portion  of  the  mort- 
gaged premises  construed  and  held  that  as  be- 
tween the  mortgagor  and  second  mortgagee  the 
latter  acquired  the  equitable  right  to  have  the 
burden  of  the  first  mortgage  cast  on  the  other 
portion  of  the  mortgagor's  property. — Jamaica 
Sav.  Bank  v.  Butler   (Vt)  92. 

i   8.    Transfer    of    property    mortcaKed 
or  of  eqiilty  of  redemption. 

Foreclosure  sale  by  attorney  of  mortgagee 
in  second  mortgage  held  not  to  be  sustained  a» 
against  remaindermen  as  a  sale  under  first 
mort«;age  in  which  he  was  not  named. — Stump 
V.  Warfield  (Md.)  346. 

In  a  suit  to  foreclose  a  mortgage,  certain  de- 
fenses held  not  open  to  purchaser  of  the  prop- 
erty at  sale  by  receiver  of  mortgagor,  an  in- 
solvent corporation. — Camden  Safe  Deposit  & 
Trust  Co.  V.  Citizens'  Ice  &  Cold  Storage  Co. 
(N.  J.  Err.  &  App.)  980. 

S  3^.   Pajnuent   or   performance   of   oon- 
dltlen,   release,   and   satlsfaotlon. 

Where  mortgage  covers  a  tract  which  is  sub- 
sequently divided,  and  part  of  the  property 
is  sold  under  a  junior  judgment  and  the  mort- 
gagee purchases,  it  satisfies  the  mortgage  as  to 
that  part  of  the  property  only.— Elquitable  Build- 
ing &  Loan  Ass  n  v.  Thomas  (Pa.)  11(X). 

S  4.    Foreclosure    by   ezerolse   of   power 
of  sale. 

Acts  1890,  p.  205,  c  187.  held  not  to  validate 
sale  under  valid  power  as  against  remainder- 
men whose  interests  were  not  conveyed. — Stump 
T.  Warfield  (Md.)  346. 

}  8.    Foreolosnre  by  action. 

An  exceptant  to  a  mortgage  sale  nnder  decree- 
of  a  leasehold  interest  held,  in  view  of  Code 
Pub.  Oen.  Laws,  art.  53,  f  26,  as  to  extinguish- 
ment of  rents,  not  to  sufficiently  show  it  was 
subject  to  a  rent  other  than  that  subject  to- 
which  it  was  sold.— Lewis  v.  Kinnaird  (Md.) 
865. 

*Where  a  guardian  having  a  first  mortgage 
surrendered  his  priority  in  favor  of  a  mortgage 
of  a  building  association,  which  was  subsequent- 
ly foreclosed,  and  the  propertybougbt  in  by  the 
association  and  conveyed  to  W.^nd  the  guar- 
dian sued  to  foreclose,  making  W.  (md  the  as- 
sociation defendants,  and  W.  filed  a  cross-bill 
setting  up  a  breach  of  his  covenants  by  foreclo- 
sure of  complainant's  mortgage,  and  prayed  that 
the  association  be  decreed  to  pay  su(m  mortgage 
debt,  held,  that  such  a  decree  deprived  the  as- 
sociation of  the  benefit  of  its  release  from  the 
guardian's  mortgage,  and  that  the  doctrine  of 
avoidance  of  circuity  of  action  could  not  be 
applied  in  favor  of  one  defendant  in  a  suit  in 
equity  if  the  result  would  be  to  deprive  another 
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defendant  of  a  substantial  defense  to  the  claim 
of  the  complainant— Marsden  t.  White  (N.  J. 
Skt.  &  App.i  181. 

A  mortgagee  held  on  foreclosure  not  entitled 
to  relief  for  taxes  paid  by  him.— Jamaica  Sav. 
Bank  v.  Butler  (Vt.)  92. 

*In  a  suit  to  foreclose  a  second  mortgage  held 
that  the  mortgagee  was  entitled  to  be  subro- 
gated to  all  the  equitable  rights  of  one,  the 
support  of  whom  was  the  condition  of  the  first 
mortgage.— Jamaica  Sav.  Banlc  v.  Butler  (Vt) 
92. 

MOTIONS. 

In  equity,  see  "Ejiuity,"  {  2. 

Relating  to  pleadings,  see  "Pleading,"  g  4. 

For  portioular  purpotet  or  relief. 

Arrest  of  judgment  in  criminal  prosecutions,  see 
"Criminal  Law,"  S  6. 

Continuance  in  civil  actions,  see  "Continuance." 

Dismissal  or  nonsuit  on  trial,  see  "Trial,"  {  4. 

New  trial  in  civil  actions,  see  "New  Trial."  |  2. 

New  trial  in  criminal  prosecutions,  see  "Crimt 
nal  Law,"  f  6. 

Presentation  of  objection*  for  review,  see  "Ap- 
peal and  Error,"  {  2. 

Striking  out  evidence,  see  "Criminal  Law,"  I  B; 
"Trial,"  (  2. 

MULTIFARIOUSNESS. 

See  "Equity,"  <  2. 

MULTIPLICITY  OF  SUITS. 

Jurisdiction  of  equity  to  avoid,  see  "Eqnity," 
81. 

MUNICIPAL  CORPORATIONS. 

See  "Counties" ;  "Schools  and  School  Districts," 
{  1;  "Towns." 

Appointment  under  will  between  life  tenants 
and  remaindermen  of  assessments,  see  "E<x- 
ecutors  and  Administrators,"  {  2. 

As  emj^loyers,  see  "Master  and  Servant." 

Authority  to  lay  sewers  in  public  streets,  see 
"Corporations.^'  §  5. 

Certiorari  to  test  validity  of  ordinance,  see 
"Certiorari." 

Conclusiveness  of  adjudication  in  action  for  in- 
juries caused  by  defective  street,  see  "Judg- 
ment," §  3. 

Continuance  in  general,  in  action  for  Injuries 
caused  by  defects  in  streets,  see  "Continu- 
ance." 

Dedication  of  property  for  street,  see  "Dedica- 
tion," {  1. 

Ejectment  by  municipality,  see  "Byectment," 
?1. 

Blstoppel  against  municipal  corporation,  see  "Es- 
toppel," I  1. 

Exemption  from  taxation  of  municipal  property, 
see  *^Taxation,"  §  2. 

Ehcemption  from  taxation  of  municipal  stock 
loan,  see  "Taxation,"  {  2. 

Grants  by  municipality  of  rights  to  maintnin 
piers  on  navigable  waters,  see  "Navigable  Wa- 
ters," 8  3. 

Liability  of  policemen  for  false  imprisonment, 
see  "False  Imprisonment,"  8  1. 

Municipal  courts,  see  "Courts,"  g  3. 

Ordinances  relating  to  intoxicating  liquors,  see 
"Intoxicating  Li9uor8." 

Provisions  of  municipal  charter  as  to  review  of 
tax  assessments,  see  "Taxation,"  g  3. 

Quieting  title  to  street,  see  "Quieting  Title,"  f  1. 

Reception  of  evidence  in  action  for  injuries 
caused  by  defective  street,  see  "Trial,"  8  2. 

Recovery  from  city  of  taxes  paid,  see  "Taxa- 
tion," |  4. 


Review  of  discretionary  mlings  In  action  by.  see 
"Appeal  and  Error,"  f  10. 

Rifht  to  trial  by  jury  in  prosecution  for  viola- 
tions of  city  ordinances,  see  "Jury,"  S 1. 

Riparian  rights  of  city  on  opening  wharf,  se* 
"Waters  and  Water  Courses."  {  1. 

Smoke  nuisance  in  cities,  see  "Nuisance,"  i  1. 

Special  or  local  laws  relating  to,  see  "Stat- 
utes," 8  1. 

Street  railroads,  see  "Street  Railroads." 

Taking  case  or  question  from  jury,  in  injuries 
caused  by  defective  street,  see  "Trial."  S  4. 

Water  supply,  see  "Waters  and  Water  Cours- 
es," 8  4. 

'V^'harfage  right  of,  on  navigable  waters,  aif 
"Navigable  Waters,"  g  3. 

g   1.    Oreatlam,       alterstlom,       existeaee. 
and  dlssolntlon. 

A  general  act  relative  to  municipalities  valu- 
ed in  pursuance  of  Const,  art.  4,  g  7,  per.  11. 
will  rei>eal  all  inconsistent  provisions  in  munici- 
pal charters. — Lewis  v.  Cit7  of  Newark  <X.  J. 
Sup.)  1039. 

gl^.  ProoeedlaK*    ot    osnaell    or    etker 
KOTendns  body. 

*Under  P.  L.  1881,  p.  295,  relating  to  (If 
pnblicatioD  of  ordinances,  there  must  be  two 
insertions  in  the  same  newspaper. — Lewis  v. 
City  of  Newark  (N.  J.  Sup.)  1039. 

*An  ordinance  passed  under  specific  power 
conferred  by  Legislature  cannot  be  held  no- 
reasonable. — Ligonier  Valley  R.  Co.  ▼.  Latrobe 
Borough  (Pa.)  548. 

g  2.    Oftoors,  aconts,  aad  •mploySa. 

Under  Rev.  St.  c.  23,  g  72,  providing  for 
per  diem  compensation  for  every  day  of  actual 
service,  where  plaintiff  bad  been  appointed 
superintendent  of  streets  of  a  city  and  was 
prepared  to  perform  the  duties  of  the  office, 
he  cannot  recover  where  he  in  fact  rendered  do 
services. — Stephens  v.  City  of  (>ldtowii  (Me.i 
115. 

*Though  plaintifF  may  have  been  a  de  jure 
superintendent  of  streets  in  a  city,  he  cannot 
recover  salary  where  it  does  not  appear  that  any 
salary  was  fixed  by  law  for  that  office  to  be 
paid  by  the  city.— Stephens  v.  City  of  Oldtown 
(Me.)  115. 

*A  public  city  officer,  though  subject  to  the 
orders  of  the  city,  cannot  recover  of  it  compen- 
sation for  his  services  unless  compensation  has 
been  fixed  by  law. — Stephens  v.  City  of  Old- 
town  (Me.)  115. 

That  a  ci^  council  allowed,  from  time  to  time, 
as  presented,  bills  of  a  superintendent  of  streets 
for  services  did  not  fix  any  compensation  for 
that  office.— Stephens  t.  City  of  Oldtown  (Me.i 
115. 

*The  street  board  of  a  city,  though  author- 
ized by  statute  to  make  all  contracts  for  labor 
on  the  streets,  was  not  thereby  authorized  to  fix 
the  compensation  of  the  superintendent  of 
streets. — Stephens  v.  City  of  Oldtown  (Me.)  Ho. 

*The  superintendent  of  streets  in  a  city  ArM 
not  an  employ^  of  the  city,  entitled  to  A&mages 
for  breach  of  contract  for  employmoit,  but 
a  public  officer  possessing  officisil  powers  and 
charged  with  public  duties. — Stephens  v.  Gt; 
of  Oldtown  (Me.)  US. 

The  ordinance  repealing  other  ordinances 
which  created  the  offices  of  captains,  rounds- 
men, and  detectives  in  the  city  police  force  Md, 
a  valid  exercise  of  the  power  vested  in  the  com- 
mon council.— McBride  v.  City  of  Bayonne  iX. 
J.  Sup.)  896. 

A  lineman,  a  watchman,  and  a  veterinary  sur- 
geon, members  of  the  Newark  paid  fire  depart- 
ment, are  entitled  to  membership  in  the  cor- 
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)orate  aflsociatlon  qrganiied  under  P.  L.  1002, 
).  793,  for  the  purpose  of  providing  a  fund  to 
>ension  firemen  and  their  families. — Leffingwell 
r.  Kiersted  (N.  J.  Sup.)  1029;  Hisginson  t. 
Same.  Id. ;   Qlennon  v.  Same,  Id. 

I  3.    OeatT««t*  la  gmamr*L 

•Under  the  direct  provisions  of  Garbage 
let  1902  (P.  L.  p.  200),  an  ordinance,  direct- 
ng  the  mayor  and  clerk  to  execute  a  contract 
'or  the  disposal  of  garbage,  passed  br  the 
»uncil  without  first  having  made  a  sufficient 
ippropriation  to  meet  the  expense,  is  not  for 
hat  reason  invalid. — Townsend  t.  Atlantic 
:;ity  (N.  J.  Err.  &  App.)  509. 

An  ordinance,  directing  the  mayor  and  clerk 
;o  execute  a  contract  for  the  destruction  of 
;arbege,  without  an  advertisement  for  bids 
irst  having  been  made,  as  required  by  Garbage 
Vet  1902  (P.  L.  p.  200)  is  invalid.— Townsend 
T.  Atlantic  City  (N.  J.  Err.  &  App.)   509. 

Under  Pamph.  Laws  1902  (P.  L.  p.  284)  a 
>ity  may  adopt  any  reasonable  means  of  dis- 
posing of  its  garbage,  but,  if  a  contract  is  the 
nethod  provided,  then  compliance  with  Gar- 
)age  Act  1902  (P  L.  p.  200)  is  essential  to 
ta  legality.— Townsend  v.  Atlantic  City  (N.  J. 
Err.  &  App.)   509. 

i   4.    PnbUo  iBipTOTementa. 

♦A  contract  between  a  contractor  and  a  mu- 
licipality  for  the  installation  of  a  heating  ap- 
>aratas  in  a  municipal  building  construed,  and 
'leld  not  to  authorize  a  recovery  of  stipulated 
lamages  for  the  default  of  the  contractor  in 
'ailing  to  complete  the  work  within  a  specified 
ime.— City  of  New  Haven  v.  National  Steam 
Economizer  Co.  (Conn.)  959. 

Baltimore  City  Charter  SS  8,  9,  37,  relating 
:o  the  granting  of  franchises,  held  inapplicable 
;o  a  franchise  granted  to  a  street  railroad  com- 
lany  to  use  tne  streets  of  the  city,  by  Act 
L808.  p.  990.  c  390.— Dulaney  v.  United  Rys. 
&  Electric  Co.   (Md.)  45. 

*Under  Act  June  18,  1898  (P.  L.  p.  466),  !  3, 
1  city  is  authorized  to  assess  for  benefits  receiv- 
hJ  by  the  improvement  of  a  street. — Durrell  v. 
Jity  of  Woodbury  (N.  J.  Sup.)  198. 

•Act  June  13,  1898  (P.  L.  p.  466),  |  3,  makes 
t  mandatory  on  the  city  council  to  have  an  as- 
;essment  made  on  property  benefited  by  the 
mprovement  of  a  street  authorized  by  that 
let— Durrell  v.  City  of  'Woodbury  (N.  J.  Sup.) 
1()8. 

•'VVliere  a  city  has  been  permitted  to  improve 
i  street  without  objection  as  to  the  validity 
>f  the  ordinance,  and  then  assess  the  benefits, 
t  is  too  late  for  a  party  assessed  to  object  for 
nvalidity  of  the  original  ordinance.— Durrell 
.'.  City  of  Woodbury  (N.  J.  Sup.)  198. 

Under  a  city  charter  held,  that  a  i)erson 
seeking  a  contract  must  not  only  underbid  his 
•ompetitors  but  must  satisfy  the  city  of  his 
ibility  to  perform  the  work. — Barber  Asphalt 
Paving  Co.  v.  Inhabitants  of  City  of  Trenton 
N.  J.  Sup.)  878. 

Certiorari  will  issue  at  the  suit  of  a  taxpayer 
ind  abutting  landowner  to  review  the  award  by 
:he  city  of  a  contract  for  street  pavin/t  to  a 
:>idder  whose  bid  failed  to  conform  with  the 
specifications  under  which  the  bids  were  offer- 
•d. — Barber  Asphalt  Paving  Co.  v.  Inhabitants 
)f  City  of  Trenton  (N.  J.  Snp.)  873. 

•A  borough  held  liable  in  damages  to  abut- 
ring  owners  for  change  in  street  grade. — Klenke 
r.  West  Homestead  Borough  (Pa.)  1079. 

Petition  under  Act  May  24,  1878  (P.  L.  129), 
keld  to  sufficiently  aver  change  of  grade  in  the 
street  on  which  petitioner's  proper^  abutted. — 
iClenke  ?.  'West  Homestead  Borough  (Pa.)  1079. 


In  a  proceeding  to  assess  damages  for  a 
change  of  grade,  insufficiency  of  the  statement 
filed  is  immaterial,  as  the  case  may  be  tried 
without  a  statement. — Klenke  v.  West  Home- 
stead Borough  (Pa.)  1079. 

Lien  in  favor  of  borough  on  laying  pavement 
in  front  of  life  tenant's  lot  held  to  bind  the  life 
estate  only  under  General  Borough  Act  April 
3,  1851  (P.  L.  320).— Meaner  v.  Goldsmith  (Fa.) 
1084. 

A  lien  for  paving  a  sidewalk  cannot  be  en- 
forced in  favor  of  a  borough  unless  there  has 
been  a  previous  demand  on  the  owner  to  do  the 
paving  and  a  refusal.— Meanor  t.  Goldsmith 
OPa.)  1084. 

Remainderman  not  served  with  notice  to  pave 
sidewalk  can  collaterally  attack  judgment  on  lien 
in  ejectment  against  purchasers  of  the  prop- 
erty at  a  sale  under  such  judgment. — Meanor  v. 
Goldsmith  (Pa.)  1084. 

On  dispute  arising  between  borough  and  con- 
tractors for  sewer,  held,  that  the  contractor 
had  no  right  to  abandon  the  work  before  com- 
pletion by  reason  of  the  dispute.— Somerset  Bor- 
ough T.  Ott  (Pa.)  1101. 

S  5.    Pellee  power  and  resnlatlona. 

•The  Legislature  can  confer  on  common  coun- 
cil the  power  to  provide  by  ordinance  that  a 
magistrate  may  impose  a  fine,  the  amount  of 
which,  within  certain  limits,  shall  be  within  his 
discretion.— Atlantic  City  v.  France  (N.  J.  Sup.) 
894. 

*A  smoke  ordinance  of  a  city  ?ield  valid.— At- 
lantic City  T.  France  (N.  J.  Sup.)  894. 

Where  an  ordinance  provides  that  the  emitting 
of  smoke  containing  soot  or  other  substance  so 
as  to  allow  its  deposit  within  the  city  limits 
shall  be  punished,  a  conviction  need  not  find  that 
some  person  was  injured  by  such  deposit.- At- 
lantic Caty  V.  France  (N.  J.  Sup.)  ^. 

}  6.    Va»  and  recnlatloii  of  pnbllo  pla- 
oes,    property,    and    works. 

•Owners  of  land  abutting  on  certain  streets 
held  entitled  to  sue  to  restrain  the  obstruction 
of  an  extension  of  one  of  the  streets  which  had 
been  dedicated  to  the  public— Street  v.  Leete 
(Conn.)  373. 

An  express  company  held  engaged  in  a  public 
business,  so  that  the  city,  in  authorizing  a 
street  railway  company  to  maintain  a  switch 
to  the  express  company's  warehouse,  appro- 
priated the  street  to  a  public  use. — Dulaney  t. 
United  Bys.  &  Electric  Co.  (Md.)  45. 

The  evidence  of  defendant,  sued  for  trespass 
for  the  removal  of  an  encroachment  on  a  public 
street,  held  not  to  show  that  he  removed  the 
encroachment  pursuant  to  the  direction  of  the 
mayor  and  council  in  the  form  of  an  ordinance, 
as  required  by  Rev.  Borough  Act  (P.  L.  1897, 
p.  296,  i  28,  par.  1).— Hltchner  v.  Richman  (N. 
J.  Snp.)  856. 

•The  power  granted  by  Rev.  Borough  Act 
(P.  L.  1897,  p.  296,  {  28,  par.  1),  held  not  to 

justify  the  municipal  authorities  in  snmmarily 
removing  trees  and  a  fence  of  an  abutting 
owner  under  a  claim  that  the  same  encroached 
on  a  highway. — Hitchner  v.  Richman  (N.  J. 
Sup.)  856. 

•A  person  held  not  entitled  to  justify  a  tres- 
pass consisting  of  the  removal  of  trees  and  a 
fence  constituting  an  encroachment  on  a  street, 
unless  he  is  specially  inconvenienced  thereby. — 
Hitchner  v.  Richman  (N.  J.  Sup.)  856. 

•Act  March  24,  1897  (P.  L.  p.  46),  held  not  to 
authorize  a  city  to  make  an  original  grant  of 
privileges  in  the  street,  but  only  to  regulate 
privileges  alrpndy  granted.- Fogg  v.  Ocean  City 
(N.  J.  Sup.)  885. 
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*An  owner  whoae  buildings  are  connected 
with  the  sewers  of  a  company,  wlio  has  iwid 
rent  therefor,  may  question  by  certiorari  an 
ordinance  granting  to  a  new  company  the  right 
to  talce  over  the  old  plant,  and  fixing  higher 
rates  for  sewer  rentals.— Fogg  t.  Ocean  City 
(M.  J.  Snp.)  886. 

Ordinance  of  municipality  constmed  and  held 
to  Tacate  an  old  street  and  substitute  a  new  one 
therefor. — Borough  of  Rochester  T.  Pennsyl- 
vania Co.  (Pa.)  796. 

i9^L.  Torts. 

*The  exemption  of  a  municipal  corporation 
from  actions  by  individuals  suffering  special 
damage  from  negligence  in  performing  public 
duties,  held  not  to  extend  to  actions  where  the 
injury  is  the  result  of  the  active  wrongdoing 
of  the  corporation.— Keboe  v.  Borough  of  Ruth- 
erford (N.  J.  Err.  &  App.)  1046. 

*A  municipality  has  no  right  by  artificial 
drains  to  divert  surface  water,  and  cast  it  in 
a  body  large  enough  to  do  substantial  injury 
on  the  land. — Keboe  v.  Borough  of  Rutherford 
(N.  i.  Err.  &  App.)  1046. 

{   7.    X^oal    maBacement,    pnbllo    debt, 
seonritles,  and  tazatfon. 

Section  6,  subtit.  "Water,"  of  the  charter  of 
the  city  of  Baltimore,  enacted  bv  Acts  1898,  p. 
24,  c.  123,  continued  in  force  tne  provision  of 
Acta  1876,  p.  878,  c.  237,  relating  to  the  issue 
of  water  bonds,  and  did  not  authorize  the  crea- 
tion of  a  new  and  distinct  indebtedness.— City 
of  Baltimore  r.  Bond  (Md.)  818. 

Where  judge  of  Supreme  Court  has  made  or- 
der for  summary  investigation  of  county  and 
municipal  expenditures  under  Act  February  18, 
1879,  and  Act  March  23,  1898  (Laws  1898,  p. 
155,  c  97),  he  may  be  required  to  institute 
inquiry  as  to  the  facts  on  which  the  act  has 
been  founded.— Borough  of  Park  Ridge  v.  Rey- 
nolds (N.  J.  Err.  ft  App.)i  990. 

Dismissal  of  petition  by  municipality,  the  af- 
fairs of  which  are  ordered  to  be  investigated, 
for  the  vacation  of  the  order,  held  not  error.— 
Borough  of  Park  Ridge  v.  Reynolds  (N.  J. 
Err.  &  App.)  990. 

{  8.    Aotions. 

•A  municipal  corporation  may  be  sued  for 
trespass  to  real  estate  in  a  court  other  than 
its  own. — City  of  Baltimore  v.  Meredith's  Ford 
&  Jarrettsville  Turnpike  Co.   (Md.)    35. 

MURDER. 

See  "Homicide,"  f  1. 

MUTUAL  AID  SOCIETIES. 

See  "Beneficial  Associations." 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,"  {  9. 

NAMES. 

See  "Trade-Marks  and  Trade-Names.** 
Assignments  of  leasehold  interest  to  assignee 
under  assumed  name,  see  "Landlord  and  Ten- 
ant," S  3. 

NAVIGABLE  WATERS. 

See  "Ferriee" ;  "Waters  and  Water  Courses." 
I>flW8  forbidding  abstraction  of  waters  from  lake 
as  violation  of  commerce  clause  of  constitu- 
tion, see  "Commerce,"  ^  2. 


Taking  of  wharfage  rights  In  exerelae  of  power 
of  eminent  domain,  see  "Eminent  Domain." 
HI,  2. 

I   1.    Bl«ltts  of  ymbUe. 

*The  state  holds  the  navigable  waters  withio 
its  boundaries  as  a  quasi  trustee  for  tbe  public 
benefit  subject  to  the  tatter's  rights  of  naviga- 
tion and  fishery.— City  of  Baltimore  v.  Balti- 
more ft  Philadelphia  Steamboat  Co.  <Md.)  353; 
Baltimore  ft  Philadelphia  Steamboat  Oa  ▼.  Ciqr 
of  Baltimore,  Id. 

i  S.    lAnds  lusder  «rate>. 

Owners  of  reclaimed  land  held  not  entitled  to 
base  a  littoral  right  to  reclaim  a  neight>oring 
tract  on  the  extension  seaward  of  the  lateral 
boundarv  lines  of  the  land  at  right  angles  to 
an  artificial  shore  line  which  tiad  undergone 
constant  changes. — Moran  v.  Denison  (Conn.) 
291. 

*T1Ue  to  land  along  the  original  shore  of  a 
nonnavigable  river  in  which  the  tide  ebbs  and 
flows,  together  with  titie  to  filled  land  between 
such  land  and  the  river  as  it  now  exists,  does 
not  give  the  owner  or  his  lessee  the  right  to 
occupy  the  bed  of  the  river  as  against  the  state 
or  its  assignees. — City  of  Providence  y.  Corn- 
stock  (R.  I.)  307. 

The  common-law  doctrine  that  the  owner^bip 
of  and  dominion  over  lands  covered  by^tide 
waters  are  in  the  state  is  in  force  except  as 
changed  by  local  legislation  or  cu8toni.--Cit; 
of  Providence  v.  Comstock  (R.  L)  307. 

The  encroachment  of  riparian  proprietors  on 
lands  over  which  a  tide  flows  within  the  town 
of  Providence  is  regulated  by  the  town  govern- 
ment.— City  of  Providence  t.  Comstock  (B.  I.) 
307. 

Riparian  rights  do  not  attach  to  any  lands 
which  do  not  extend  to  the  water,  nor  to  a  state 
grant  of  lands  lying  below  tidal  high-water 
mark.— City  of  Providence  r.  Comstock  (R.  I.) 
307. 

The  title  to  cove  lands  conveyed  by  the  state 
to  the  city  of  Providence  is  not  modified  bj 
littoral  or  other  rights  of  adjoining  property 
owners.— City  of  Providence  v.  Comstock  (E. 
I.)  307. 

I  3.    Biparlan  and  littoral  rlcbta. 

Where  owners  of  land  on  the  opposite  side  of  a 
street  adjoining  a  harbor  filled  out  their  land 
into  the  liarbor,  under  Acts  1796,  c.  45,  Acts 
1801,  c  92,  and  Acts  1805,  c.  94,  they  thereby 
acquired  the  right  to  maintain  wliarfs,  etc.,  op- 
posite their  land,  and  use  the  waters  of  the 
harbor  for  the  loading  and  discharge  of  ves- 
sels, etc — City  of  Baltimore  v.  Baltimore  & 
Philadelphia  Steamboat  Co.  (Md.)  353 ;  Balti- 
more ft  Philadelphia  Steamboat  Co.  v.  City  of 
Baltimore.  Id. 

Where  a  city  granted  licenses  to  a  steamboat 
company  to  extend  its  piers  into  a  harbor,  the 
right  granted  was  subject  to  the  limitations  con- 
tained in  the  permits  together  vrith  those  im- 
posed by  law  and  inhering  in  the  nature  of  the 
city's  control  over  the  navigable  waters  in  ques- 
tion.—City  of  Baltimore  ▼.  Baltimore  &  Phila- 
delphia Steamboat  C^.  (Md.)  353:  Baltimoie  ft 
Philadelphia  Steamboat  Ca  v.  City  of  Balti- 
more, Id. 

Owners  of  lots  located  on  L.  street,  in  Balti- 
more, who  filled  out  the  same  into  the  harbor, 
under  Acts  1796,  c.  45,  Acts  1801,  a  92,  and 
Acts  1805,  c.  94,  held  not  entitled  to  exdnsire 
rights  in  the  harbor  as  against  tlie  rights  of 
the  dty  derived  from  the  condemnation  of 
land  for  an  intersecting  street. — City  of  Balti- 
more V.  Baltimore  ft  Philadelphia  Steamboat 
Co.  (Md.)  353;  Baltimore  ft  Philadelphia  Steam- 
boat Co.  V.  City  of  Baltimore,  Id. 
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The  rights  of  a  riparian  owner  to  wharf  oat 
to  deep  water  line  moat  be  exercised  within 
Bide  lines  at  right  angles  to  a  straight  shore,  or 
'within  converging  lines  which  proportionately 
divide  the  tide  water  among  owners  of  a  con- 
cave shore. — City  of  Baltimore  v.  Baltimore  & 
Philadel^ia  Steamboat  C!o.  (Md.)  853 ;  Balti- 
more &  Philadelphia  Steamboat  Co.  t.  City  of 
Baltimore,  Id. 

Where  a  city  had  riparian  and  wharf  rights 
along  a  street  adjoining  a  navigable  harbor,  and 
institnted.  proceedings  to  widen  the  street.  It 
vronld  be  entitled  to  same  rights  with  reference 
to  the  street  as  widened. — City  of  Baltimore  v. 
Baltimore  &  Philadelphia  Steamboat  Co.  (Md.) 
3d3;  Baltimore  &  Philadelphia  Steamboat  Co. 
V.  City  of  Baltimore,  Id. 

*The  state  of  New  Jersey,  as  owner  of  the 
bed  of  the  PaFsaic  river  where  flowed  by  the 
tide,  has  a  proprietary  right  to  the  continued 
flow  of  the  stream,  which  is  paramount  to  the 
rights  of  upper  riparian  owners  to  withdraw 
-water  for  purposes  other  than  those  incident 
to  riparian  ownership. — McCarter  v.  Hudson 
County  Water  Co.  (N.  J.  Brr.  &  App.)  488. 

NAVIGATION. 

See  "Navigable  Waters,"  J  1. 

NEGLIGENCE 

Causing  death,  see  "Death."  $  2. 

Measure  of  damages,  see  "Damages,"  i  2. 

Of  crew  as  preduding  recovery  on  policy  of 
marine  insurance,  see  "Insurance,"  |  4. 

Taking  question  of  negligence  from  jnry  in  gen- 
eral, see  "Trial,"  f  4. 

By  particular  clatiet  of  perton*. 
See  "Carriers,"  H  2,  3;  "Municipal  Corpora- 
tions," {  e%  ;  "RaUroads,"  8  6. 
BJmployers,  see  "Master  and  Servant,"  {  2. 

Condition  or  ute  of  particular  ipeoie*  of  prop- 

orty,  works,  maehinery,  or  other  in*tru- 

mentalitiet. 

See  "Bridges."  g  2;  "Explosives";  "Highways" 

I  2;  "Railroads,"  {  5 ;  "Street  Railroads,"  »  2. 

Demised  premises,  see  "lAodlord  and  Tenant," 

i  5. 

Infuriet  to  particular  tpeeiet  of  property. 
See  "Animals." 

Oontrihutory  negligence. 

Of  passenger,  see  "Carriers,"  {  3. 

Of  person  injured  by  defective  bridge,  see 
"Bridges,"  t  2. 

Of  person  injured  by  operation  of  street  rail- 
road, see  "Street  Railroads,"  (  2. 

Of  person  injured  in  highway,  see  "Highways," 
8  2. 

Of  servant,  see  "Master  and  Servant,"  8  2. 

Of  traveler  on  highway  crossing,  see  "Rail- 
roads," 8  5. 


4    !•    Acta     or     omlssloms     ooastltntliig 
aegliceaoe. 

'Persons  demolishing  and  removing  old  and 
dilapidated  bouse  held  not  liable  for  death  of 
child  p1a.ving  therein  caused  by  falling  of  chim- 
ney.—Wilmot   V.   McPadden    (Conn.)    157. 

'Negligence  is  the  failure  to  use  such  care 
as  a  reasonably  prudent  man  would  or  should 
use  under  similar  circumstances. — Heidelbaugh 
V.  People's  Ry.  Co.  (Del.  Super.)  587. 

'Negligence  is  the  failure  to  observe  that  de- 
gree of  care  for  the  protection  of  another  as 
the  circumstances  justly  demand. — Weldon  v. 
People's  Ry.  Co.  (Del.  Super.)  589. 

•P«imi  aaaoteied.    Bm  arlUbw. 


Invitation  by  servants  of  a  lumber  company 
to  visit  a  camp  is  not  in  a  legal  sense  the  In- 
vitation of  the  company. — Hobbs  v.  Geo.  W. 
Blanchard  &  Son  Co.  (N.  H.)  382. 

*An  owner  or  occupier  of  lands,  who  by  invi- 
tation, express  or  implied,  induces  persons  to 
come  upon  the  premises,  is  under  a  duty  to  exer- 
cise oroinarv  care  to  render  the  premises  rea- 
sonably safe  for  such  purposes. — Nolan  v. 
Bridgeton  &  MUlvUIe  Traction  Co.  (N.  J.  Brr. 
&  App.)  992. 

*The  liability  of  the  owner  or  occupier  of 
premises  for  their  condition  is  only  coextensive 
with  his  invitation  to  persons  to  come  upon 
them.— Nolan  v.  Bridgeton  &  Millville  iSraction 
Co.  (N.  J.  Err.  &  App.)  992. 

'Defendants,  having,  without  right  Or  license, 
deposited  hot  ashes  on  vacant  land,  and  plain- 
tiff, a  boy,  having  been  injured  by  mnnlng 
into  them,  they  were  not  liable,  in  the  absence 
of  evidence  that  the  injury  was  one  which  they 
ought  to  have  anticipated.— Meyer  v.  Benton  (N. 
J.  Err.  ft  App.)  1023. 

'Where  employes  of  a  railroad  company  were 
repairing  a  public  bridge,  and  plaintiff  stepped 
on  a  loosened  plank  and  was  injured  it  was  not 
error  to  charge  that,  if  the  danger  was  a  hiddea 
one,  caused  by  the  acts  of  defendant,  it  was  in- 
cumbent on  it  to  guard  against  it  by  warning 
or  protecting  the  passersby. — Bums  ▼.  Lehigh 
Valley  R.  Co.  (N.  j:  Sup.)  186. 

Owner  of  building  hdd  not  liable  for  injuries 
to .  jplaintifl  voluntarily  assisting  janitor  and 
falling  down  elevator  shaft— Hope  v.  Longley 
(R.  10  300. 

8  8.    FrozlBiate  oanse  of  lajtuy. 

'A  traveler  injured  b^  being  struck  by  an 
automobile  without  negligence  on  the  part  of 
the  operator  of  the  automobile,  held  not  en- 
titled to  recover.— Simeone  v.  Lindsay  (Del. 
Super.)  778. 

8   3.     Ooatrilnitary   negUgeaoe. 

'A  person  who,  in  an  effort  to  avoid  imme- 
diate danger,  suddenly  puts  himself  in  the  way 
of  danger,  without  fault,  held  not  guilty  of 
contributory  negligence. — Simeone  v.  Lindsay 
(Del.  Super.)  774 

8  4*    AotloBS. 

In  cases  of  negligence,  the  fact  that  the 
same  person  had  been  guilty  of  negligence 
on  other  specified  occasions  cannot  be  shown. 
— Damren  r.  Trask  (Me.)   613. 

'In  an  action  for  injuries  caused  by  negli- 
gence of  defendant  in  allowing  its  semaphore 
wire  to  sag  down  into  a  pnbflc  street,  where 
the  evidence  showed  that  the  wire  had  been 
broken  and  bad  become  dangerous,  the  burden 
is  on  defendant,  alleging  that  the  danger  was 
afterwards  removed,  to  establish  such  fact. — 
Logue  V.  Grand  Trunk  Ry.  Co.  (Me.)  522. 

In  action  for  death  of  l>oy  caused  by  explo- 
sion, jury  held  justified  in  finding  that  he  was 
not  guilty  of  contributory  negligence. — Hobbs  v. 
Geo.  W.  Blanchard  ft  Son  O).  (N.  H.)  882. 

In  an  action  for  death,  evidence  held  to  jus- 
tify a  finding  that  defendant  was  not  carrying 
on  its  business  in  the  usual  and  ordinary  man- 
ner, but  In  an  unnecessarily  dangerous  and  ex- 
traordinary manner. — Hobbs  v.  Geo.  W.  Blan- 
chard ft  Son  Co.  (N.  H.)  382. 

In  action  for  death,  evidence  htild  to  justify 
a  finding  that  defendant  knew  of  the  presence 
of  deceased  on  its  premises  at  the  time  of  the 
accident. — Hobbs  v.  Geo.  W.  Blanchard  ft  Son 
Co.  (N.  H.)  382. 

'On  the  issue  whether  one  was  negligent,  evi- 
dence of  what  the  average  man  would  have  done 
under  similar  circumstances  held  inadmlsilble  to 
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proTe  freedom  from  noriigence.— Wright  v.  Bos- 
ton &  M.  R.  B.  (N.  H.)  687. 

*A  party  having  the  burden  of  presenting  evi- 
dence of  the  fact  that  one  exercised  ordinary 
care  does  not  prove  it  in  the  absence  of  direct 
evidence  by  a  legal  presumption  arising  from  the 
fact  that  an  ordinarily  prudent  man  would  have 
exercised  ordinary  care  under  the  circumstances. 
—Wright  v.  Boston  &  M.  R.  R.  (N.  H.)  687. 

*Tbe  principle  of  les  ipsa  loquitur  defined. 
— Mumma  v.  Saston  &  A.  R.  Oo.  (N.  J.  Err.  & 
App.)  20& 

Person  entering  premises  by  Invitation  held 
not  precluded  from  recovering  damages  for  in- 
jury from  dangerous  condition  of  premises  on 
ground  that  owner  had  provided  another  way 
tliat  was  safe,  but  it  was  a  question  of  fact 
whether  the  plaintiff  was  invited  to  use  the 
way  he  did.— Nolan  v.  Bridgeton  &  Millville 
Traction  Co.  (N.  J.  Err.  &  App.)  992. 

*How  a  prudent  man  wonld  act  in  the  face  of 
distracting  dangers  is  a  question  of  fact  for 
the  jury,  and  not  a  question  of  law  on  which 
the  court  may  order  a  nonsuit  or  direct  a  ver- 
dict.—Weston  V.  Pennsylvania  R.  Co.  (N.  J. 
Err.  &  App.)  1015. 

*A  jury  may  infer  negligence  from  facts 
which  reasonably  impute  it. — Napurana  ▼. 
Young  (N.  J.  Err.  &  App.)  1052. 


NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  civil  actions,  Me  *^ew 
Trial,"  {  1. 

NEWSPAPERS. 

Libelous  publications,  see  "lAbel  and  Slander." 

»1. 
Publication    of    municipal    ordinances    in,   s«« 
"Municipal  Corporations,"  {  1^^. 


In  criminal  prosecutions,  see 
n  6,  6. 


*If  the  proof  shows  that  a  child  six  years 
old  was  run  down  at  a  crosswallc  by  a  driver 
of  a  team  going  slowly,  who  had  full  oppor- 
tunity to  observe  tlie  cliild,  and  nothing;  else 
appears,  whether  there  was  negligence  is  for 
the  jury.— Napurana  v.  Xoung  (N.  J.  Err.  & 
App.)  1052. 


In  an  action  against  the  owner  of  a  wagon 
for  injuries  to  a  boy  riding  on  the  wagon,  held, 
that  a  nonsuit  was  properly  entered. — McOuire 
V.  Barnes  Safe  &  Lock  Co.  (Pa.)  1112. 

The  doctrine  of  rei  ipsa  loquitur  has  no  ap- 
plication where  plaintiff  walked  through  an 
open  door  of  an  elevator  shaft  at  5  o'clock 
a.  m.  and  fell  to  the  bottom  of  the  shaft. — Hope 
V.  Longley  (R.  I.)  800. 

In  an  action  for  injuries  to  one  who  fell 
down  elevator  shaft,  evidence  as  to  the  suscepti- 
bility of  the  door  to  l>e  opened  without  a  key 
was  inadmissible  where  it  did  not  appear  that 
the  door  was  open  through  defendant's  fault.— 
Hope  V.  Longley  (R.  I.)  800. 

.  In  an  action  for  injuries  to  one  who  fell  down 
elevator  shaft,  evidence  held  inadmissible  to 
show  that  similar  accidents  had  occurred  at 
other  times.- Hope  v.  Longley  (R.  I.)  800. 

In  an  action  for  the  loss  of  a  horse  let  to  de- 
fendants resulting  from  injuries  received  in  de- 
fendants' roadway,  held,  that  evidence  that  de- 
fendants repaired  the  road  after  the  accident 
was  admissible  for  a  certain  purpose. — ^McKen- 
zie  V.  Boutwell  &  Vamum  f\'t.)  99. 

In  an  action  for  the  loss  of  a  horse  while 
being  used  by  defendants,  evidence  of  a  con- 
versation with  one  defendant  directly  after  the 
accident  held  incompetent  to  show  negligence  of 
defendants.— McKenzie  v.  Boutwell  &  Vamum 
(Vt.)  99. 

In  an  action  for  negligence  resulting  in  the 
death  of  plaintiff's  horse,  held,  that  a  conversa- 
tion between  plaintiff  and  one  of  defendants  was 
properly  adjnitted  for  a  limited  purpose.— M«> 
Kenzie  v.  Boutwell  &  Vamum  (Vt.)  99. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 


NEW  TRIAL 

Criminal  Law," 

Necessity  of  motion  for  purpose  of  review,  see 
"Appeal  and  Error,"  {  2. 

S    1.    Orovada. 

That  the  foreman  of  the  jury  was  in  posses- 
sion of  blue  book  of  free  tickets  on  defendant's 
railroad  hM  not  ground  for  new  trial. — Shep- 
ard  V.  Lewiston,  B.  &  B.  St.  By.  (Me.)  20l 

Rev.  St  c.  84,  I  104,  providing  for  a  new 
trial  where  any  of  the  parties  to  the  action,  be- 
fore or  after  the  trial,  gives  any  gratnity  to  the 
jury,  held  to  have  no  reference  to  innocent  acts 
of  the  parties  occurring  months  before  the  term. 
— Shepard  v.  Lewiston,  B.  &  B.  St.  Ry.  (He.i 
20. 


*In  an  action  for  personal  injuries,  a  verdict 
for  substantial  damages  will  not  be  set  aside 
as  inadequate,  where  all  the  substantial  ele- 
ments were  in  dispute. — Killen  t.  North  Jersey 
St.  By.  Co.  (N.  J.  Sup.)  836. 

*In  an  action  for  injuries,  where  the  evidence 
was  in  conflict  as  to  their  permanency,  and  It 
is  shown  that  the  lapse  of  a  reasonable  time 
will  afford  an  opportuni^  to  determine,  the 
case  will  be  remanded. — Stevens  y.  New  Jer- 
sey &  H.  R.  Ry.  Co.  (N.  J.  Sup.)  874. 

In  an  action  for  alienation  of  a  wife's  affec- 
tions, newly  discovered  evidence  in  supiMrt  of 
the  application  for  a  new  trial  Add  insafE- 
cient  to  establish  an  alibi  on  the  wife's  behalf. 
—Lewis  V.  Roby  (Vt.)  524. 

*It  is  no  ground  for  a  new  trial  that  the 
verdict  is  merely  against  the  preponderance 
of  the  testimony,  or  that  the  court  might  have 
arrived  at  a  different  result. — Lewis  v.  Roby 
(Vt.)    524. 

*On  a  petition  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  the  newly  dis- 
covered evidence  held  of  such  a  character  as  to 
create  a  strong  probability  of  a  different  result 
on  another  trial,  authorizing  the  minting  of  a 
new  trial.— Fobs  v.  Smith  (Vt.)  5M. 

•A  party  applying  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  held  not 
deprived  of  a  right  to  a  new  trial  on  the  ground 
that  the  newly  discovered  evidence  was  cnmo- 
lative.— Foss  v.  Smith  (Vt)  553. 

*A  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  should  not  be  denied 
on  the  ground  of  the  failure  of  the  party  apply- 
ing therefor  to  exercise  diligence  to  procure  the 
evidence  for  the  trial.— Foss  v.  Smith  (Vt)  K3. 

A  new  trial  granted  on  the  ground  of  surprise 
in  an  action  for  the  collection  of  taxes  in- 
volving an  issue  as  to  the  residence  of  defend- 
ant.—Coolidge  V.  Taylor  (Vt)  582. 

•Where  defendant  had  knowledge  of  an  issue 
at  the  beginning  of  the  trial,  and  an  opportunity 
during  recess  to  procnre  evidence  in  support 
thereof,  a  strong  case  of  diligence  wonld  be  re- 
quired to  justify  a  new  trial  or  the  subsequent 
production  of  such  evidence.- Taylor  v.  St  Clair 
(Vt.)  655. 
*Polat  MUMtsted.    Bee  syllaliUB. 
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*A  new  trial  for  newly  discovered  evidence  will 
not  be  granted  unlees  it  is  probable  that  the  new- 
ly discovered  testimony  will  change  the  result. — 
Taylor  v.  St  Oair  (Vt.)  655. 

g    2.     ProeeedimKi  to  proeiue  mow  trlaL 

That  a  party  had  moved  for  a  new  trial  in 
the  snperlor  court  and  prosecuted  a  bill  of  ex- 
ceptions to  the  decision  on  the  motion  held  not 
to  preclude  him  from  petitioning  the  Supreme 
Court  for  a  new  trial,  for  newly  discovered 
evidence,  under  Court  and  Practice  Act  1005,  p. 
134,  S  473.— Hughes  v.  Rhode  Island  Co.  (R. 
I.)  27o. 

NEXT  OF  KIN. 

See  "Descent  and  Distribution." 

NONSUIT. 

On  trial,  see  "Trial,"  {  4. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

Ai  alfecHng  particviar  claite*  of  periont. 
See  "Principal  and  Agent,"  !  3. 

.1*  affecting  particular  right*,  dvtiet,  and  liahiti- 
tie». 

To  produce  writings  as  preliminary  to  admis- 
sions of  secondary  evidience,  see  "Evidence," 
«4. 

Of  partUmlar  fact*,  acts,  or  proceeding!  not 
fudicial. 

Assessment  of  taxes,  see  "Taxation,"  {  3. 

Authority  of  corporation  officer,  see  "Corpora- 
tions," f  5. 

Cancellation  of  insurance  policy,  see  "Insur- 
ance," 2%. 

Character  of  paper  as  accommodation  paper, 
see  "Bills  and  Notes,"  §  3. 

Corporate  elections,  see  "Corporations,"  {  4. 

Corporate  meeting,  see  "Corporations,"  {  3. 

Expulsion-  ot  member  from  beneficial  associa- 
tion, see  "Beneficial  Associations." 

Loss  insured  against,  see  "Insurance,"  {  5. 

Nonpayment  or  protest  of  bill  or  note,  see  "Bills 
and  Notes,"  (  4. 

Sale  of  land  for  nonpayment  of  tax,  see  "Taxa- 
tion," 9  5. 

Sales,  see  "BVaudulent  Conveyances,"  I  1. 

Of  particular  judicial  proceeding*. 
Filing  bill  of  exceptions,  see  "Exceptions,  Bill 

of,''^8  2. 
Inquisition  of  lunacy,  see  "Insane  Persons,"  |  2. 

NOVATION. 

'Evidence  lield  to  show  a  novation  of  an  ar- 
chitect's claim,  precluding  him  from  thereafter 
enforcing  a  mechanic's  lien  for  the  same. — 
Wyss-Thalman  v.  Beaver  Valley  Brewing  Co. 
(Pa.)  811. 

NUISANCE. 

On  demised  premises,  see  "Landlord  and  Ten- 
ant," f  5. 

§    1.    PxlTkte  mvlsaneea. 

•That  structures  on  the  land  of  the  person 
maintaining  them  lessen  the  commercial  value 
of  other  lands,  or  the  enjoyment  of  them  by  the 
owner,  does  not  make  such  structures  subject  to 
abatement  by  forca  or  by  suit.— Whitmore  v. 
Brown  (Me.)  518. 


*That  stmctures  abont  to  be  erected  on  one's 
own  land  are  to  be  so  erected  without  a 
license  required  by  law  does  not  make  them 
outlaws,  to  be  lawfully  destroyed  by  any  one, 
or  abated  at  the  private  suit  of  any  person. — 
Whitmore  v.  Brown  (Me.)  616. 

*The  court  will  not  enjoin  the  proposed 
erection  of  a  structure  which  may  be  a  nui- 
sance, unless  the  right  therein  is  dear.— Whit- 
more V.  Brown  (Me.)  616. 

Where  a  wharf  illegally  erected  infringes  no 
private  legal  right  except  that  of  access  and 
departure  from  an  adjoining  lot  by  water,  but 
such  infringement  is  not  clearly  established,  an 
injunction  will  not  be  granted  against  the  pro- 
posed extension  of  a  wharf.— Whitmore  v. 
Brown  (Me.)  616. 

*The  court,  except  in  extreme  cases,  will  not 
compel  the  removal  of  an  existing  structure 
alleged  to  be  a  nuisance.- Whitmore  r.  Brown 
(Me.)    516. 

•While  no  one  can  lawfully  erect  a  wharf  on 
his  own  flats  on  tide  water  without  a  license, 
as  provided  by  Rev.  St.  c.  4,  gg  96-99,  if  to 
erected,  the  whaif  cannot  be  abated  except  at 
the  suit  of  the  public,  or  of  some  private  person 
who  shows  that  it  infringes  some  particular 
right  of  his.— Whitmore  v.  Brown  (Me.)  516. 

*pquity  will  not  abate  a  nuisance  which  the 

ElaintiS   has   long   tolerated,   but   will   require 
im  to  establish  his  claim  at  law. — Whitmore 
V.  Brown   (Me.)   516. 

In  an  action  for  interference  with  the  enjoy- 
ment of  property  caused  by  smoke  from  defend- 
ant's passing  trains,  evidence  relating  to  city 
ordinances  Aeld  inadmissible. — Baltimore  Belt 
B.  C3o.  v.  Sattler  (Md.)  752. 

*In  an  action  for  injury  to  decedent's  dwelling 
house  caused  by  vibrations  from  defendant's 
pcusing  trains,  revived  by  her  husband  as  execu- 
tor, the  company  could  not  be  liable  for  re- 
pairs made  upon  the  house  at  the  husband's 
expense  during  her  lifetime,  nor  for  repairs 
made  necessary  by  reason  of  the  age  of  the 
house  and  natural  wear  and  tear.— Baltimore 
Belt  B.  Co.  T.  Sattler  (Md.)  762. 

i   S.   Pnltllo  anlaances. 

*That  a  wharf  illegally  erected  is  unsightly, 
and  obstructs  the  view  from  an  adjoining  resi- 
dence lot,  does  not  infringe  any  legal  rights  ot 
the  owner  or  tenant  of  such  lot,  so  as  togive 
him  a  right  to  an  abatement  by  suit. — Whit- 
more v.  Brown  (Me.)  516. 

That  a  wharf  obstructs  navigation  or  boating 
facilities  on  tide  water  in  front  of  an  adjoining 
residence  lot  is  an  infringement  of  a  public 
right  only,  and  does  not  give  the  owner  or  ten- 
ant of  such  lot  a  right  to  abatement— Whitmore 


f. 


V.  Brown  (Me.)  51i 

Where  a  lot  of  land  borders  on  tide  waters, 
the  owner  or  tenant  has  the  right  of  access  to 
the  lot  by  water,  and  such  right  Is  a  private 
right  peculiar,  and  if  an  unlicensed  wharf  ob- 
structs such  right,  it  is  to  that  extent  a  nuisance 
which  can  be  abated  at  the  suit  of  the  owner 
or  tenant.— Whitmore  v.  Brown  (Me.)  516. 

*A  landowner  who  permits  another  to  create 
a  nuisance  on  the  land  is  liable  to  the  one  in- 
jured thereby. — Board  of  Chosen  Freeholders 
of  Hudson  County  v.  Woodcliffe  Land  Imp. 
Co.  (N.  J.  Sup.)  844. 

OBJECTIONS. 

For  purpose  of  review,  see  "Appeal  and  Error," 


'Point  Annotated.    S««  •yllab'oai 
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OBSTRUCTIONS. 

Of  easements,  see  "Easementi,''  I  2. 

OFFER. 

Of  proof,  see  "Trial,"  f  2. 

Proposals  for  contract,  see  "Contracts,"  i  1.    ° 

OFFICERS. 

Authority  to  make  tax  saloy  see  "Taxation," 

15. 
Waiver  of  defects  in  pleading  in  suit  on  offl- 

cer'a  receipt,  see  "Pleading,     {  6. 

Particular  tiatiet  of  officer*. 

See  "Justices  of  the  Peace";  "Beceirers"; 
"Sheriffs  and  Constables." 

Assessors  of  taxes,  see  "Taxation."  {  3. 

Bank  officers,  see  "Banks  and  Banking,"  {  1. 

Corporate  officers,  see  "Conxjrations,     (g  4,  5. 

County  officers,  see  "Counties,"  (  1. 

Election  officers,  see  "Elections,"  §  1. 

Municipal  officers,  see  "Munid^  Corpora- 
tions,^' i  2,  6%. 

School  officers,  see  "Schools  and  School  Dis- 
tricts," S  1. 

Town  officers,  see  "Towns,"  i  2. 

S  1.    Appeiatment,     qnsUfleatioa,     Mid 


*MembeTS  of  a  board  of  excise  commissioners, 
appointed  by  an  unconstitutional  method,  held 
not  de  facto  officers,  when  there  was  a  de  Jure 
board,  which  were  holding  official  meetings  and 
claiming  to  be  the  only  legal  board. — Dienstax 
V.  Fagan  (N.  J.  Sup.)  1011. 

{  S.    Blcltta,  p«w«n,  duties.  Mud  llabll- 
itlM. 

•A  public  officer  for  the  performance  of  his 
official  duties  is  entitled  to  such  compensation 
only  as  is  fixed  by  law.— Stephens  v.  City  of 
Oldtown  (Me.)  115. 

OPINION  EVIDENCE 

In  civil  actions,  see  "Evidence,"  g  10. 

In  criminal  prosecutions,  see  "Criminal  Law," 

OPINIONS. 

Of  conrts,  see  "Courts,"  {  2. 


OPTIONS. 


To  convoy  land,  see 
»2. 


"Vendor  and  Purchaser," 


ORDERS. 

For  reference,  see  "Beference,"  |  1. 
For  sale  of  land  of  decedent's  estate,  see  "Ex- 
ecutors and  Administrators,"  g  5. 
Beview  of  appealable  orders,  see  "Appeal  and 

Error." 


I  OYER. 

In  pleading,  see  "Pleading,"  |  8. 

PARENT  AND  CHILD. 


See  "Bastards": 
fanta." 


"Guardian  and  Ward";   "In- 


ORDINANCES. 

Certiorari  to  test  validity,  see  "Certiorari." 
Grant  of  franchise  by  city  ordinance  to  street 
railroad    company,    see    "Street    Railroads," 

I  1. 
Municipal  ordinances,  see  "Municipal  Corpora- 
tions,^' $(  1%,  3,  6. 

ORPHANS'  COURTS. 

See  "Courtst"  i  4. 


Aider  by  verdict  of  pleading  in  action  by  par- 
ent, see  "Pleading,*'  I  6. 

Conveyances  between,  in  general,  see  "Deeds," 

«"  1.  3. 

Custody  of  children  on  divorce,  see  "Divorce^" 
i  *• 

PAROL  EVIDENCE. 

In  civil  actionSk  see  "Evidence,"  i  S. 

PARTIES. 

Competency  as  witnesses,  see  "Witnesses,"  {  1. 
Death  ground  for  abatement,  see  "Abatement 

and  Bevival,"  {  1. 
Exemptiona  of  parties  from  service  of  proces, 

see  "Process,"  {  1. 
Interpleading,  see  "Interpleader." 
Rights  and  liabilitiea  as  to  costs,  see  "Costs," 

II  1,  2.  ^^ 

In  actioHa  by  or  againtt  particular  date*  of 
pergon*. 
See  "Infante,"  {  2. 

In  particular  action*  or  proeoeding*. 
On  insurance  certificate,  see  "Insurance,"  {  9. 
To  abate  public  nuisance  see  "Nuisance."  {  2. 
To   enforce   mechanic's   lien,    see   "Mechanics' 

liiens,"  I  2. 
TO  establish  trusts,  see  "Trusts,"  {  7. 
To  restrain  laying  of  gas  pipes,  see  "Gas." 

Judgment  and  rdief^  a*  to  partie*,  and  par- 
tie*  affected  by  judgment*  or  proceed- 
ing* thereon. 
Persons   concluded   by   judgment,   see   "Judg- 
ment," 8  4. 

Review  a*  to  i^artie*,  and  partie*  to  prooeedkig* 

m  appellate  court*. 
Entitled  to  allege  error,  see  "Appeal  and  Er- 
ror," I  8. 

To  conveyance*,  contract*,  or  other  tratuaetioni. 
See  "Fraudulent  Conveyances,"  |  2. 
Persons  affected  by  estoppel,  see  "Elstoppel,'' 
I  1* 

PARTITION. 

Of  partnersUp  property,  see  "Partnership,"  {  2. 

Of  property  between  husband  and  wife  as  af- 
fecting liability  of  husband  for  alimony,  see 
"Husband  and  Wife."  {  4. 


I    I.   Aottona  tor  psrtitlom. 

Though,  in  a  suit  under  Code  Pnb.  Qen.  Laws 
1904,  art.  16,  |  129,  by  an  owner  in  common  of 
land  for  sale,  a  co-owner  is  made  a  defendant, 
she  not  having  been  made  a  party  as  a  judgment 
creditor,  as  allowed  by  Acts  1904,  p.  920,  e. 
535,  held  her 'rights  as  judgment  creditor  could 
not  be  determined  in  the  suit. — McConnick  t. 
McCormick   (Md.)   54. 

*In  a  suit  in  chancery  for  partition,  the  court 
would  not  determine  the  validity  of  a  tax  title 
asserted  by  defendant,  but  would  hold  the  case  to 
await  the  decision  of  a  court  of  law  as  to  the 
validity  of  such  title.— BoU  v.  Everett  (N.  J.  Ch.t 
732. 

I     In  a  suit  for  partition,  certain  evidence  heli 
'  insufficient  to  establish  defe&duit'a  claim  that 

*Poiat  autotated.    See  syllabva. 
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the  parties  bad  no  title  to  the  land  inTolved.— 
Roll  V.  Everett  (N.  J.  Ch.)  732. 

Facts  held  to  require  a  finding  that  i>etitioBerB 
acquired  no  interest  in  certain  lands  under  a 
deed  by  a  eon  to  his  mother,  and  that  peti- 
tioners were  therefore  not  entitled  to  open  an 
enrolled  partition  decree  in  order  to  set  up  a 
claim  under  such  deed.— White  v.  Smith  (N,  J. 
Ch.)  1017. 

Statutory  method  of  partition  substituted  for 
that  prescribed  by  the  will  because  of  laches  of 
devisees.— In  re  King's  Estate  (Pa.)  942. 

•Where  a  mode  of  partition  of  testator's  real 
estate  provided  by  his  will  was  ineffective,  in 
that  it  failed  to  indicate  how  the  appraisers  were 
to  be  appointed  or  whom  they  should  be,  Act 
April  17,  18C9  (P.  L.  72),  authorizing  parti- 
tion is  applicable.— In  re  King's  Estate  (Pa.) 
1H2. 

PARTNERSHIP. 


See  "Associations." 
f    1.    Tlie    Ann,    Its 


nmme,   powers,    »ad 


_    sperty. 

•Partners  held  to  hare  no  interest  in  real  es- 
tate purchased  by  one  of  them. — ^Higgins  T. 
Higgins  (Fa.)  804. 


I    2. 


•eitlomemt,     Mid     ao- 


Dlssolntloi 
oonntinK. 

A  sale  by  a  master  in  partition  of  partner- 
ship property  to  one  partner  held  voidable  at 
the  instance  of  the  other  partner. — Cresse  ▼. 
Loper  (N.  J.  Oi.)  1001. 

PASSENGERS. 

See  "Carriers,"  «  8. 

PATENTS. 

Constmction  of  contract  between  inventor  and 
manufacturer,  see  "Contracts,"  {  2. 

PAUPERS. 

Res  gestn  In  action  involving  question  of  resi- 
dence of  paaper,  see  "Evidence,"  {  8. 

I   1.    Settlement  and  removal. 

In  a  suit  involving  the  question  of  the  resi- 
dence of  a  panpcr,  certain  evidence  held  inad- 
missible.—Town  of  Jericho  v.  Town  of  Hunt- 
ington (Vt.)  87. 

{   8.    Support,  serrloea,  mad  expenses. 

Expenses  incurred  by  a  town  to  protect  the 
public  from  danger  of  injury  by  insane  paupers, 
are  not  recoverable  under  Pauper  Act  (Rev. 
St.  c.  27,  {  37).— Inhabitants  of  Town  of  Casco 
▼.  Inhabitants  of  Town  of  Linington  (Me.)  523. 

Expenses  incurred  by  a  town  to  protect  the 
public  from  an  insane  pauper  are  not  collectible 
against  the  town  of  his  settlement,  under  the 
contagious  diseases  statute  (Rev.  St.  c.  18,  i  61). 
—Inhabitants  of  Town  of  Casco  v.  Inhabitants 
of  Town  of  Linington  (Me.)  523. 


PAYMENT. 

See  "Tender." 

Subrogation  on  payment,  see  "Subrogation." 

Of  particular  clatie*  of  ohlioation$  or  liahiliiie*. 

Claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  §  3. 

Comi>ensation  for  property  taken  for  public 
use,  see  "Eminent  Domain,"  §  1. 

•Point  annotated.    See  ayllabva. 
65A.-TS 


Price  of  land  sold,  see  "Vendor  and  Purchas- 
er," {  4. 
Purchase  price  of  goods  sold,  see  "Sales,"  {  2. 
Taxes,  see  "Taxation,"  $  4. 

PEACE. 

Breach  of  public  iieace,  see  "Breach  of  the 
Peace." 

PENALTIES. 

Construction  of  statutes  providing,  see  "Stat- 
utes," {  4. 

For  delaying  or  hindering  street  cars,  see 
"Street  Railroads,"   (  1. 

For  employment  of  children  in  factories,  see 
"Infants,*'  {  1. 

For  failure  to  provide  suitable  school  facilities, 
see  "Schools  and  School  Districts,"  §  1. 

Jurisdiction  of  appellate  court  ia  suits  to  re- 
cover, see  "Courts,"  |  5. 

PERFORMANCE. 

Of  contract,  see  "Sales,"  i  2. 

PERJURY. 

As  affecting  competency  of  witness,  see  "Wit- 


PERSONAL  INJURIES. 

Particular  cau»«»  or  mean*  of  injury. 
See   "Assault  and  Battery";    "Bridges,"   S   2; 

"Highways,"  {  2;  "Negligence,"  8  4;  "Street 

Railroads,"  J  2. 
Operation  of  railroads,  see  "Railroads,"  {  5. 

Particular  olattet  of  pertont  injured. 
E}mpIoye,  see  "Master  and  Servant,"  {  2. 
Passenger,  see  "Carriers,"  {S  3,  4. 
Traveler   on   highway    crossing    railroad,    see 
"Railroads,"  $  6. 

Remediei. 

See  "ConUnuance";    "New  Trial,"  S  1. 

Admission  as  evidence,  see  "Evidence,"  S  &• 

Conclusiveness  of  judgment,  see  "Judgment," 
i  3- 

Measure  of  damages,  see  "Damages,"  f  2. 

Pleading  damages,  see  "Damages,"  |  3. 

Reception  of  evidence,  see  "Trial,"  {  2. 

Relevancy  of  evidence,  see  "Evidence,"  S  3. 

Requests  for  instructions,  see  "Trial,"  i  6. 

Talcing  case  or  question  from  jury,  see  "Trial," 
§4. 

Weight  and  sufficiency  of  evidence,  aee  "Evi- 
dence," i  11. 

PHOTOGRAPHS. 

Admissibility    as    documentary    evidence,    see 
.  "Evidence,"  $  8. 

PHYSICIANS  AND  SURGEONS. 

Authority  of  coi-porate  agent  employing  physi- 
cian, see  "Corporations,"  |  5. 
Examination    of   witnesses  In   prosecution  for 


illegal  practice,  see  "Witnesses,"  {  2. 

Harmless  error  in  action  for  services  of,  see 
"Appeal  and  Error,"  S  12. 

Liability  of  corporation  for  medical  treatment 
furnished  injured  employ^,  see  "Corpora- 
tions," f  6. 

Opinion  evidence  in  pro.><e('Ution  for  practicing 
medicine  without  a  certificate,  see  "Criminal 
Law,"  §  3. 
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*A  person  treating  patients  by  bypnotism  and 
mamage  Keld  not  to  nigage  in  the  bnsiness  of 
prescribing  remedies  for  the  cure  of  bodily  dis- 
ease, within  Rev.  Code  1852,  amended  in  1893, 
p.  58,  c  7,  8  ii,  unless  the  treatment  is  accom- 
panied by  directions  as  to  the  use  by  the  pa- 
tients of  drugs.— State  v.  Lawson  (Del.  Oen. 
Sess.)  S93. 

In  proceedings  by  boafd  of  health  to  review  a 
certificate  to  practice  medicine,  evidence  examin- 
ed, and  held  insufficient  to  warrant  a  revoca- 
tion.—Macomber  V.  State  Board  of  Health  (R. 
I.)  263. 

In  an  action  for  physician's  services  rendered 
to  defendant's  injured  employe,  evidence  of  the 
duration  and  quality  of  the  treatment,  etc.,  held 
admissible.— Hall  v.  New  York,  N.  H.  &  H.  R. 
Co.    (R.    I.)   278. 

An  instruction  held  properly  refused  as  inap- 
plicable to  the  evidence.— State  v.  Heffeman  (R. 
1.)  284 

The  words  '"practice  of  medicine,"  as  used 
in  Gen.  laws  1880,  c.  165,  requiring  authority 
to  practice  medicine,  must  be  construed  to  re- 
late to  the  i>ractice  of  medicine  as  ordinarily 
and  popularly  understood. — State  v.  HetEeman 
(R.  I.)  284. 

A  certificate  of  incorporation  held  no  defense 
to  prosecution  for  practicing  medicine  without 
authority.— State  v.  Heffeman  (R.  I.)  284. 

•Evidence  held  to  show  that  defendant  had 
practiced  medicine  without  authority  in  viola- 
tion of  Gen.  Laws  189(5,  c.  165,  as  amended  by 
Pub.  Laws  1901,  p.  336,  c.  926.— State  v.  Hef- 
feman  (R.   I.)   284. 

*An  indictment  charging  defendant  with  hold- 
ing himself  out  to  th3  public  as  a  physician 
without  having  received  a  license,  helA  insuffi- 
cient for  not  showing  the  particulars. — State  v. 
Wilson  (Vt.)    88. 

In  an  action  against  a  physician  for  malprac- 
tice, evidence  of  discourteous  acts  by  defendant 
toward  plaintiff  more  than  four  months  after  de- 
fendant's connection  with  plaintitTs  case  had 
terminated  held  inadmissible  to  prove  ill  will, 
or  sustain  a  count  charging  intentional  injury.— 
Willard  r.  Norcross  (Vt)  755. 

An  opportunity  by  a  physician  to  do  malicious 
injury  m  January,  with  manifestations  of  ill 
will  five  months  later,  held  not  to  show  that  any 
improper  surgical  treatment  was  intentional. — 
Willard  v.  Norcross  (Vt.)  755. 

PLEA. 

In  dvU  actions,  see  "Equity,"  |  2;  "Plead- 
ing." {  1. 

In  criminal  prosecution,  see  "Criminal  Law,' 
12. 

PLEADING. 

Applicability  of  instructions  to  pleadings,  see 

"Trial."  S  5. 
Conformity    of    judgment    to    pleadings,     see 

"Judgment,"  {  1. 
Dissolution    of    injunction    on    pleadings,    see 

"Injunction,"  g  4. 
Joinder  of  causes  of  action,  see  "Action,"  {  2. 
Responsiveness    of    findings    to    pleading,    see 

"Trial,"  §  6. 

Atlegation*  at  to  particular  foot*,  aott,  or  tran*- 

action*. 
See  "Customs  and  Usages";   "Damages,"  i  3; 
"Bstoppd,"  I  1. 


In  aefiOM  by  or  »gain»t  partictilar  cUutet  of 

perion*. 

See  "Carriers,"  |{  2,  8;  "Master  and  Servant," 

3;  "Street  Railroads."  t  2. 
Receiptors  of  attached  property,   see  "Attach- 
ment," {  1. 

In  partieular  aoMofis  or  proceeding*. 

See  "Ejectment,"  |  2;  "Equity,"  S  2;  "Injunc- 
Uon,"  I  3:    "Libel  and  blander."  f  2. 

For  breach  of  contract,  see  "Contracts,"  f  5w 

For  breach  of  covenant,  see  "Covenants,"  I  2. 

ForecloMure,   see   "Mortgages,"   {  5. 

For  failure  to  furnish  cars,  see  "Carriers,"  {  2. 

For  obstruction  of  easements,  see  "Eiasements," 
i  2. 

For  personal  injuries,  see  "Carriers,"  {  3; 
"Master  and  Servant,"  J  3;  "Street  Rail- 
roads," {  2. 

Indictment  or  criminal  '  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  bill  or  note,  see  "Bills  and  Notes,"  f  5. 

On  bonds  of  county  officers,  see  "Counties," 
8  1. 

On  insurance  policy,  see  "Insurance,"  tf  ^  9. 

Pleas  in  criminal  prosecutions,  see  "Crim^ial 
Law,"  S  2. 

To  enforce  mechanic's  lien,  see  "Mechanics' 
Liens,"  g  2. 

To  recover  demised  premises,  see  "Landlord 
and  Tenant."  %  7. 

To  set  aside  execution  sale,  see  "Execution," 
{  5. 

To  set  aside  inquisition  of  lunacy,  see  "Insane 
Persons,"  i  2. 

Review  of  deoiiion*  and  Reading  in  appellate 

court*. 

Appealability  of  order  allowing  amendment  to 

pleading,  see  "Appeal  and  Error,"  i  1. 
Review  in  general  of  rulings  on,  see  "Appeal 

and  Error,"  ^  7. 

(   1.    Fie*   or   aBswex,    oross    oomplalat, 
«ad  affldavlt  of  defense. 

*A  plea  in  abatement  cannot  be  aided  byany 
intenmnent  or  inference. — New  Yoric,  N.  H.  ft 
H.  R.  Co.  V.  Illy  (Conn.)  965. 

I   S.    I>eaiime>  •»  sxeeptlaa. 

Where  a  complaint  in  an  action  under  Gen. 
St.  1902,  {{  4907-4911,  to  restrain  defendants 
from  using  a  certain  label,  is  declared  insuffi- 
cient on  appeal  because  the  label  does  not  an- 
nounce that  goods  to  which  it  is  attached  were 
manufactured  by  a  member  of  a  certain  anion, 
a  proposed  amendment,  alleging  that  the  label 
in  question  is  one  announcing  that  goods  to 
which  it  is  attached  were  manufactured  by  a 
member  of  such  union,  is  insufficient  within 
the  terms  of  the  former  opinion,  holding  the 
original  complaint  insufficient— Lawlor  v.  Mer- 
ritt  (Conn.)  2S<i. 

•Where  want  of  jurisdiction  of  the  subject- 
matter  appeared  oh  the  face  of  the  declaration, 
the  objection  was  properly  raised  by  demurrer. 
— Legum  V.  Blank  (1^)  1071. 

§   3.    Profert,  •yer,  and  exUMts. 

*A  mutual  benefit  certificate  held  a  part  of 
the  declaration,  in  an  action  thereon,  so  as  to 
give  the  society  a  right  to  plead  thereon.— Mor- 
rill's Adm'x  V.  Catholic  Order  of  Foresters  (Vt.) 
526. 

(   d.    Motions. 

•Irrelevant  matter  held  properly  expunged 
from  a  complaint — Garfield  v.  Hartford  ft  Ss 
St.  Ry.  Co.  (Conn.)  698;  BeU  t.  Same  (Conn.) 
600. 

The  court  may  of  its  own  motion  strike  out 
any  improi>er  pleading.— Mt  Pleasant  Cemetery 
Co.  V.  Erie  R.  Co.  (N.  J.  Sup.)  192. 
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S   5.    Xamea,  proof,  mnA  T»rt«Bo«. 

*Ib  an  action  for  false  imprisonment,  a  plea 
to  a  defense  of  release  of  joint  trespassers  that 
a  release  given  did  not  in  fact  relate  to  the 
cause  of  action  being  immaterial,  evidence  to 
support  it  was  inadmissible. — Allen  t.  Ruland 
(Conn.)  13& 

'Where  plaintiff  saed  defendant  and  his  wife 
jointly  for  attorney's  fees  alleged  to  be  dne  on 
a  joint  employment,  plaintiff  oould  only  recover 
on  proving  a  joint  canse  of  action. — Dussoulas 
T.  Thomas  (Del.  Super.)  680. 

*Where  defendant  pleaded  new  matter  only, 
to  which  plaintiff  fifed  a  replication  denying 
all  its  allegations,  and  on  this  issne  was  joined, 
the  other  matters  alleged  in  the  declaration 
were  admitted  by  the  pleadings.— Hartman  v. 
Thompson  (Hd.)  117. 

Where,  in  a  suit  brought  under  the  rule  da7 
acts,  defendant  complies  with  the  provisions 
necessary  to  prevent  jndgmoit  by  default,  the 
case  proceeds  as  an  original  action ;  plaintiff's 
proof  not  bein^  controUed  by  the  affidavit  or 
the  cause  of  action  filed. — Legum  v.  Blank  (Md.) 
1071. 

S   6.  Defeets     and     obJectloiM,     wairer, 
and  aider  by  verdlot  or  Judcmoat. 

'Where  a  complaint  on  an  officer's  receipt  was 
defective  in  failing  to  alle^  whether  demand 
was  made  before  or  after  judgment  in  the  at- 
tachment suit,  the  defect  was  waived  by  defend- 
ant's failure  to  demur  and  going  to  trial  on  the 
merits.— Dejon  v.  Street  (ConnI)  14S. 

In  action  by  father  to  recover  for  death  of 
son,  subsequent  amendment  by  adding  mother 
as  additional  plaintiff  held  not  ground  for  set- 
ting aside  verdict  in  lump  sum  as  "total  dam- 
ages for  the  death  of  their  son." — Waltz  v. 
Pennsylvania  R.  Co.  (Pa.)  401. 

POLICE. 

See  "Municipal  Corporations,"  |  2. 
Liability  tor  false  Imprisonment,  see  "False  Im- 
prisonment," S  1. 

POLICE  COURTS. 

See  "Conrts,"  |  8. 

POLICE  POWER. 

Of  mnnidpality,  see  "Municipal  Corporations," 

POLICY. 

Of  insurance,  see  "Insurance." 

POLITICAL  RIGHTS. 

Suffrage,  see  "Elections." 

POOR  LAWS. 

See  "Fanpers." 

POSSESSION. 

See  "Adverse  Possession." 

Of  demised  premises,  see  "Landlord  and  Ten- 
ant," §  7. 

Of  property  replevied,  see  "Replevin,"  i  2. 

Sufficiency  to  support  action  of  trespass,  see 
**TreSDass,"  fi  1. 

Writ  of  nossesslMi  in  ejectment,  see  "Eject- 
ment," f  8. 


POWERS. 

Of  attorney,  see  "Principal  and  Agent." 
Of  sale  in  mortgage,  see  "Mortgages,"  f  4. 

§   1.    Oonatmotioa  and  ezeoatloa. 

*The  provision  of  a  will,  authorizing  the  tes- 
tator's daughter  to  dispose  of  a  fund  "to  and 
among"  his  grandchildren,  held  to  give  her  a 
noneaclusive  power  of  appointment,  and  hence 
the  provision  of  her  will,  excluding  two  grand- 
children in  a  distribution  of  the  fund,  was  in- 
valid.—Cameron  V.  Crowley  (N.  J.  Ch.)  875. 

PRACTICE 

Prosecution  of  actions  in  general,  see  "Action," 
18. 

In  particular  ctotl  actioni  or  proceedingt. 

See  "Assumpsit,  Action  of";  "Divorce,"  i  3; 
"Ejectment";  "Interpleader";  "Mandamus," 
I  2;  "Replevin." 

Accounting  by  executor  or  administrator,  see 
"Executors   and  Administrators/'   {   7. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," {  2. 

Particviar  proceedingt  in  actions. 

See  "Abatement  and  Revival";  "Cmitinuanoe"; 
"Costs":  "Damages,"  i  8;  "Depositions"; 
"Evidence";  "Execution";  "Judgment";  "Ju- 
ry"'; "Limitation  of  Actions";  "Pleading"; 
"Process";   "Reference";   "Trial";    "Venue."' 

Nonsuit,  see  "Trial,"  {  4. 

Revival  of  judgment,  see  "Judgment,"  I  6. 

Verdict,  see  "Trial,"  S  6. 

Particular  remedies  in  or  incident  to  actioni. 
See  "Attachment";    "Garnishment";    "Injunc- 
tion";   "Receivers";    "Tender." 

Procedure  in  criminal  proteeution$. 
See  "Criminal  Law." 

Bastardy  proceedings,  see  "Bastards,"  $  1. 
For  offenses  against  liquor  laws,  see  "Intoxicat- 
ing Liquors,"   S  3. 

Procedure  in  eaeroiie  of  tpecial  or  limited  /itris- 

diction. 
In  equity,  see  "Eiauity." 

Procedure  in  or  hy  particular  eourtt  or  tribunal*. 
Procedure  of  particular  courts,  see  "Courts." 

Procedure  on  review. 
See    "Appes!    and    Error"    "Certiorarj,"    }   2; 
"Exceptions.  Bill  of";  "Justices  of  the  Peace," 
i  1%;  "New  Trial." 

PREJUDICE 

Ground  fOr  reversal  in  civil  actions,  see  "Ap- 
peal and  Error,"  S8  12-15. 

PRELIMINARY  INJUNCTION. 

See  "Injunction,"  |  4. 

PRESCRIPTION. 

Acquisition  of  rights,  see  "Adverse  Possession," 

i  1. 

Prescriptive  right  to  flow  lands,  see  "Waters 
and  Water  Courses,"  t  8. 

PRESENTMENT. 

By  grand  jury,  see  "Indictment  and  Informa- 
tion." 
Of  bill  or  note,  see  "Bills  and  Notes,"  |  4. 
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PRESUMPTIONS. 

As  to  citiEenahip  of  aliens,  see  "Aliens,"  {  1. 
As  to  regularity  of  pToceedines  after  award, 

see  "ApDltration  and  Award,     {  1. 
In  civil  actions,  see  "Evidence,"   8  2. 
In  criminal  prosecutions,  see  "Criminal  Law," 

{  3;  "Homicide,"  {  4. 
On  appeal  or  error,  see  "Appeal  and  Error," 

i  ft. 

PRESUMPTIONS  ON  APPEAL 

On  appeal  or  error,  see  "Criminal  Law,"  {  7. 

PRINCIPAL  AND  AGENT. 

Admissions  by  agent,  see  "Evidence,"  i  6. 
I^iability  of  agent  for  violation  of  law  relating 
to  explosives,  see  "Explosives." 

Agency  in  particular  relation!,  offlcet.  or  oo- 

cvpationa. 

See   "Brokers";    "Building  and  Loan  Associa- 

Uona." 
Corporate  agents,  see  "Corporations,"  |{  1,  4,  S. 
Insurance  agents,  see  "Insurance,     f  1. 

{    I.    The  relattoB. 

'Evidence  held  admisHilile  to  show  agency. — 
Homer  v.  Beasley  (Md.)  820. 

Provision  in  agreement  of  agency  that  it  shall 
not  be  revoked  for  five  years,  held  not  based  on 
any   consideration. — McMahan    v.    Burns    (Pa.) 


'Appointment  of  agent  to  sell  land  held  not  ir- 
revocable.—McMahan  V.  Burns  (Pa.)  806. 

I  a.     Mntnal  rlshta,  dvties,  and  llablU-' 
ties. 

*The  transfer  of  certain  stock  belonging  to 
plaintiff  by  his  attorney  in  fact  to  the  latter'a 
wife,  without  consideration,  held  fraudulent,  en- 
titling complainant  to  a  reassignment. — Prich- 
ard  V.  Abbott  (Md.)  421. 

•An  agent,  who  merely  has  charge  of  property 
and  anthority  to  sell  the  same,  has  no  power 
to  delegate  his  authority  to  another  person  or 
to  employ  a  subagent. — Groscup  v.  Downey 
(Md.)  930. 

(  3.    Blgltta  and  UabUltlM  m  to  tUrd 
poraona. 

•Warranty  of  a  mare  to  be  sound  by  the 
agent  of  the  owner  held  binding  on  the  owner. 
—Ellison  V.  Simmons  (Del.  Super.)  591. 

An  attorney  held  anthorized  bv  his  client  to 
procure  the  execution  of  a  tiond  and  to  agree 
to  protect  the  surety  therein. — American  Bond- 
ing Co.  V.  Knsey  (Md.)  921 ;  Same  v.  Chandlee, 
Id. 

•A  sale  of  property  to  a  purchaser  procured 
by  a  subagent  does  not  ratify  the  employment 
of  the  subagent,  unless  the  owner  has  knowl- 
edge that  he  procured  the  purchaser.— Groscup 
v.  Downey  (Md.)  930. 

♦Where  an  agency  grows  out  of  transactions 
in  pais,  the  extent  of  the  agent's  powers  is  a 
question  of  fact  for  the  jury. — Groscup  v.  Down- 
ey (Md.)  930. 

•The  knowledge  of  an  agent  is  chargeable  up- 
on his  principal  whenever  the  principal,  not- 
for  himself,  would  have  received  notice  of  the 
matters  known  to  the  agent. — Boice  v.  Conover 
(N.  J.  Err.  &  App.)   191. 

•Vendor  of  land  cannot  take  advantage  of 
agent's  refusal  to  deliver  deed  to  vendee  on  day 
of  expiration  Of  option.— Douglas  v.  Hustead 
(Pa.)  670, 


PRINCIPAL  AND  SURETY. 

See  "Indemnity." 

Suretiei  on  hand*  for  performance  of  dutiet  of 

tnut  or  office. 
See  "Receivers,"  ^  1. 
Connty  contractors,  see  "Counties,"  t  2. 
County  officers,  see  "Countiea." 

§    1.   IMseharKB  of  anretj. 

•A  surety  on  a  contractors  bond  when  sned 
for  a  breach  of  contract  held  not  entitled  to 
found  a  defense  either  on  conduct  conformable 
to  the  contract  or  on  conduct  constituting  an 
immaterial  departure  therefrom.— City  of  New 
Haven  v.  National  Steam  Economiaer  Co. 
(Conn.)  959. 

•The  departure  from  a  contract  binding  a  con- 
tractor to  install  a  heating  apparatus  in  a  mu- 
nicipal building  held  immaterial,  and  not  suffi- 
cient tn  discharge  a  surety  on  the  contractor's 
bond. — City  of  New  Haven  v.  Nati(«al  Steam 
Ek:onomiaer  Co.  (Conn.)  959. 

•Provision  of  bond  that  it  should  not  be  ren- 
dered void  by  reason  of  any  payment  to  the 
contractor  in  advance  of  or  contrary  to  the 
terms  of  the  contract  held  to  preserve  the  valid- 
ity of  the  bond  notwithstanding  payment  in 
contravention  of  its  terms. — ^Town  of  Gutten- 
berg  V.  Vassel  (N.  J.  Err.  &  App.)  994. 

I   S.    Rlglits  and  remedies  of  mrety. 

•Clause  in  contractor's  bond  held  not  to  en- 
large liability  of  sureties  because  of  deviation 
from  the  terms  of  the  contract,  but  to  entitle 
them  to  have  fund  reserved  by  tJie  terms  of  the 
contract  applied  in  part  liouidatioa  of  tbe  cost 
of  completing  the  work.- 'Town  of  Gnttenberg 
V.  Vassel  (NT  J.  Err.  &  App.)  994. 

Evidence  in  a  suit  against  a  surety  to  compel 
him  to  reassign  a  mortgage  assigned  as  indem- 
nity considered,  and  held  to  entitle  complainant 
to  a  decree.— Smith  v.  Wigler  (N.  J.  ChJ  900. 

The  burden  is  on  a  surety,  in  a  suit  to  compel 
him  to  reassign  a  mortgage  assigned  to  him  as  in- 
demnity, to  show  that  the  mortgage  was  intend- 
ed to  secure  him  as  surety  <hi  bonds  other  than 
the  one  executed  at  the  time. — Smith  v.  Wigler 
(N.  J.  Oh.)  900. 

A  sure^  is  not  required  to  surrender  any 
security  given  him  against  loss  until  his  liability 
is  ended.— Smith  v.  Wigler  (N.  J.  Oh.)  90a 

PRIORITIES. 

Of  mortgages,  see  "Chattel  Mortgages,"  S  2; 
"Mortgages,"  S  2.  -*»-.. 

PRIVATE  NUISANCE. 

See  "Nuisance,"  |  1. 

PRIVATE  ROADS. 

Rights  of  way,  see  "Easements." 

Taxation  of  private  alleys,  see  "Taxation,"  !  2. 

PRIVILEGE. 

From  service  of  process,  see  "Process,"  |  1. 

PRIVILEGED  COMMUNICATIONS. 

Disclosure  by  witness,  see  "Witnesses,"  {  1. 

PROBABLE  CAUSE. 

For  prosecution,  see  "Malicious  Prosecution,'' 
8  2. 
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PROBATE. 

Of  will,  see  "WUU,"  {  4 

PROBATE  COURTS. 

See  "Courte,"  §  4. 

Conrlasiveneea  of  judgment  of,  see  "Judgment," 
S  4. 

PROCESS. 

In  actiont  againtt  particular  olasaei  of  pertont. 

See    "Copporatlons,"   {   5. 

Foreign  corporations,  see  "Corporations,"  {  8. 

Particular  formt  of  writi  or  other  proceu. 
See    "Arrest";    "Execution";    "Garnishment"; 
"Injunction" ;     "Mandamus" ;     "Quo     War- 
ranto"; "Replevin." 

I  1.     Serrloe. 

Summary  proceedings  under  the  landlord  and 
tenant  act  (Gen.  St  p.  1910,  i  16)  are  judicial 
proceedings  within  the  rule  exempting  nonresi- 
dent parties  and  witnesses,  while  in  attendance 
on  judicial  proceedings,  from  service  of  civil 
process.— Richardson  v.  Smith  (N.  J.  Sap.)  162. 

PROFERT. 

In  pleading,  see  "Pleading,"  i  & 

PROFITS. 

Loss  of,  as  sabject  of  damages,  see  "Damages," 

PROMISSORY  NOTES. 

See  "BiUs  and  Notes." 

PROOF. 

Of  loss  insured  against,  see  "Insurance,"  |  6. 

PROPERTY. 

Constitntional  guaranties  of  rights  of  proper- 
ty, see  "Constitutional  Law,"  §  6. 

Protection  of  rights  of,  see  "Constitutional 
Law,"  f  8. 

Pcirticular  e*tate»  or  interetti. 
See  "Ground  Rents." 

Particular  ipeciei  of  property. 
See  "Animals"  ;  "Mines  and  Minerals" ;  "Trade- 
Marks  and  Trade-Mames." 

Remediet  involving  or  affecting  property. 
Protection  of  rights  of  property  by  injunction, 
see   "Injunction,"    {    2. 

Tranifert  and  other  matteri  affecting  title. 
See  "Adverse   Possession." 
Dedication  to  public  use,  see  "Dedication." 
Taking  for  public  use,  see  "Eminent  Domain." 

PROSTITUTION. 

See  'TWsorderly  House." 

PROTEST. 

Of  bill  or  note,  see  "Bills  and  Notes,"  |  4. 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  {  5. 
In  criminal  prosecutions,  see  "Criminal  Law," 
I  5. 


PROVOCATION. 

For  commission  of  homicide,  see   "Homicide," 
»2. 

PROXIMATE  CAUSE. 

Direct  or  remote  conseonences  of  injury,  se« 

"Damages,"  f  1. 
Of  injury,  see  "Negligence,"  8  2. 
Of  injury  to  passenger,  see  "Carriers,"  8  8. 

PUBLICATION. 

Of  municipal  ordinances,  see  "Municipal  Corpo- 

rations.'l  1%. 
Of  notice  of  tax  sale,  see  "Taxation,"  8  6- 
Of  will,  see  "Wills,"  §  8. 

PUBLIC  BUILDINGS. 

Contracts  for  work  on  municipal  buildings,  see 
"Municipal  Corporations,"  8  4. 

PUBLIC  DEBT. 

See  "Municipal  Corporations,"  8  T. 

PUBLIC  LANDS. 

Lands  under  water,  see   "Navigable   Waters," 
8  2. 

8    1.    IMapoaal    of    lands    of    tlte    states. 

Grants  of  land  by  the  state  or  other  sovereign 
are  to  be  strictly  construed  against  the  grantee. 
—City  of  Providence  v.  Comstock  CR.  Ij  807. 

PUBLIC  NUISANCES. 

See  "Nuisance,"  8  2. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  8  1. 

PUBLIC  USE. 

Dedication  of  property,  see  "Dedication." 
Taking  property  for  public  use,  see  "Emlnoit 
Domain." 

PUBLIC  WATER  SUPPLY. 

See  "Water*  and  Water  Courses,"  8  4- 

PUNITIVE  DAMAGES. 

For  interference  with  employment,  see  "Master 
and  Servant,"  8  4. 

QUANTUM  MERUIT. 

See  "Assumpsit,  Action  of";    "Work  and  La- 
bor." 

QUASHING. 

Attachment,  see  "Attachment,"  8  2. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  {  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
8  S;    "Homicide,"  8  & 
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QUIETING  TITLL 

Se«  "Ejectment,"  t  1. 

{   1.    Xtlsht  of  »«tlom  Mid  defenses. 

Act  1901  (P.  L.  1901,  p.  68),  providing  that 
when  lands,  being  wild  or  unimproved,  are  not 
in  the  actual  posaession  of  the  owner  or  person 
claiming  to  own  the  same,  such  owner  or  per- 
son may  bring  snit  to  settle  the  title  to  the 
land,  is  constitutional. — Mctirath  t.  Norcroes 
(N.  J.  Err.  &  App.)  998. 

*A  bill  in  equity  to  quiet  title  under  8  Oen. 
St  p.  3486,  will  not  be  entertained  where  de- 
fendant entered  on  the  land  and  plowed  it  for 
cultivation  only  a  few  weeks  before  the  bill  was 
filed,  and  complainant  knew  that  the  plowing 
had  been  done  by  defendant,  so  as  to  have  based 
an  action  at  law  against  him.— Steelman  y. 
Blackman  (N.  J.  Ch.)  715. 

*Where  title  is  in  dispute,  remedy  is  by  rule 
on  person  out  of  possession  to  bring  ejectment 
under  Act  March  8,  1889  (P.  h.  10).  but,  where 
both  title  and  possession  are  in  dispute,  the 
remedy  is  a  rule  for  an  issue,  as  provided  by 
Act  June  10,  1893  JP.  L.  415).— Fearl  v.  City 
of  Johnstown  (Pa.)  549. 

Where  a  dtv  claims  land  as  part  of  street, 
and  an  individual  has  erected  a  wall  thereon, 
his  remedy  is  by  rule  on  the  city  under  Act 
June  10,  1893  (P.  L.  415),  for  issue  out  of 
court.— Fearl  ▼.  City  of  Johnstown  (Pa.)  549. 

QUO  WARRANTO. 

(    1,    KBtnre  and  (rovads. 

'Corporation,  having  removed  treasurer  for 
malfeasance,  may  maintain  quo  warranto  to 
oust  him  from  his  office  and  compel  surrender 
of  money  and  books  of  association. — Common- 
wealth V.  JankoTic  (Pa.)  1099. 

RAILROADS. 

See  "Street  Railroads." 

Acquisition  of  railroad  right  of  way  by  adverse 
possession,  see  "Adverse  Possession,     S  1. 

As  employers,  see  "Master  and  Servant." 

Carriage  of  goods  and  passengers,  see  "Car- 
riers. 

Connection  of  railroad  with  other  road,  as 
ground  for  injunction,  see  "Injunctions,"  {  1. 

Documentary  evidence  in  action  for  death  caus- 
ed by  operation  of,  see  "Evidence,"  {  8. 

Exercise  by  railroad  company  of  power  of  emi- 
nent domain,  see  "Eminent  Domain,"  {(  1-S. 

Harmless  error  in  action  against  railroad  com- 
pany, see  "Appeal  and  Error,"  {  12. 

Maintenance  of  smoke  nuisance  by,  see  "Kul- 
sance,"  {  1. 

Survival  of  cause  of  action  for  injuries  to  prop- 
erty by  operation  of,  see  "Abatement  and  Bie- 
vival,"  S  1. 

Taxation  of  railroads  and  railroad  property,  see 
"Taxation,"  g  3. 

I   1.    BsllroBd  companies. 

Statement  of  what,  under  Code  Pub.  Gen, 
liaws,  art.  23,  li  243,  245,  the  certificate  of  a 
corporation  to  construct  a  railroad  must  state 
as  to  its  termini.— Union  B.  Co.  v.  Canton  K. 
Co.  (Md.)  409. 

i  X.    Xioeatloa  of  road,  iermlnl,  and  sta- 
tions. 

•Acta  1870,  p.  739.  c  412,  {  10.  and  Acts 
1872,  p.  171,  c.  119,  i  4,  held  to  give  railroads 
the  right  to  have  their  roads  connected  with 
that  of  another  railroad.— Union  K.  Co.  v.  Can- 
ton R.  Co.  (Md.)  409. 

The  mere  occasional  stopping  of  trains  at 
a  point  heM  not  to  create  or  establish  a  station 


there,  so  as  to  give  the  railroad  conuniasiaaers 
power  as  to  station  houses. — In  re  Board  of 
Railroad  Commissioners  (Vt.)  82. 

Under  V.  S.  3890  and  3989  as  amended  by 
Acts  1902,  No.  68,  p.  64,  S  6,  held,  that  the  Su- 
preme Ck>urt  had  exclusive  power  to  establish  a 
railroad  station ;  and  that  the  power  of  the  rail- 
road commissioners  was  only  in  regard  to  build- 
ings where  a  station  had  already  been  establish- 
ed.— In  re  Board  of  Bailroad  Commissioners 
(Vt)   82. 

t   3.    Bight  of  way  aad  other  interests 
in  land. 

•Where  a  railroad  company  acquired  no  right 
under  a  lease  to  cross  a  projected  street  shown 
on  a  plat,  it  could  acquire  sach  right  only  by 
condemnation  or  agreement  with  the  owners  of 
the  land.— Northern  Cent  By.  Co.  t.  Canton 
Co.  of  Baltimore  (Md.)  337. 

A  lease  of  a  plat  of  land  to  a  railroad  com- 
pany held  not  to  authorize  it  to  lay  tracks 
across  a  certain  avenue. — Northern  Gent  Ry. 
Co.  V.  Canton  Co.  of  Baltimore  (Md.)  337. 


i   4. 


maintenaneo,      aad 


Oonstmotlon, 
equipment. 

*In  a  conveyance  ot  land  to  a  railroad  com- 
pany for  right  ot  way,  held,  that  the  cross- 
ing provided  for  was  a  farm  crossing  only.— 
Speer  t.  Erie  R.  Ck>.  (N.  J.  Err.  ft  App.)  1024. 

Act  June  7,  1901  (P.  L.  531),  prohibits  grade 
crossings  except  when  allowed  by  the  court 
Held  not  to  apply  to  streets  in  a  borough  es- 
tablished by  ordinance  three  years  before  the 
date  of  the  act — Ligonier  Valley  R.  Co.  v. 
Latrobe  Borough  (Pa.)  548. 

*The  duty  of  a  railroad  company  required  to 
build  bridge  over  its  track  is  a  continuing  one. 
— Briden  v.  New  York,  N.  H.  ft  H.  R.  Co.  (R. 
I.)  315. 

•Where  a  railroad  company  wrongfully  re- 
fused to  perform  a  provision  of  its  cfiarter. 
providing  for  the  raising  or  lowering  of  a  high- 
way crossing,  it  was  the  duty  of  the  town  to 
make  the  alteration  and  recover  the  expense 
from  the  railroad  company. — Briden  ▼.  New 
Tork,  N.  H.  ft  H.  R.  H.  Co.  (B.  1.)  815. 

Laws  1844,  $  11,  held  inapplicable  to  a  pro- 
ceeding to  compel  a  railrcmd  company  to 
strengthen  an  overhead  bridge  to  accommodate 
street  cars.— Briden  v.  New  York,  N.  H.  ft  H.  R 
B.   Co.  (B.  I.)  315. 

*A  city  held  without  capacity  to  sue  to  compel 
a  railroad  company  to  strengthen  a  street  cross- 
ing bridge  over  its  tracks,  under  Laws  1844,  { 
11,  so  that  the  bridge  would  sustain  electric 
cars.- Briden  v.  New  York,  N.  H.  &  H.  R.  R. 
Co.  (R.  I.)  815. 

{  6.    Oporatian. 

In  an  action  to  recover  for  personal  injuries 
received  at  a  crossing  held  that  the  jury  was 
authorized  to  find  plaintitF  guilty  of  contriburoty 
negligence. — Shepard  v.  Lewiston,  B.  &  B.  St. 
Ry.  (Me.)  20. 

•It  was  contributoiy  negligence,  barring  re- 
covery against  an  electric  railway  company  for 
injuries  at  a  crossing,  for  one  to  attempt  to 
ride  a  horse  across  the  track  where  he  could 
have  seen  the  approaching  car  in  time  to  have 
avoided  a  collision,  but  failed  to  look.— Phillips 
7.  Washington  &  B.  Ry.  Co.  (Md.)  422. 

Since  a  higher  rate  of  speed  in  the  movement 
of  electric  cars  is  permissible  in  the  open  coun- 
try than  along  the  streets  of  a  city,  more 
caution  is  demanded  of  one  crossing  tracks  in 
the  country  than  in  cities. — Phillips  v.  Wash- 
ington ft  R.  Ry.  Co.  (Md.)  422. 

•Evidence  held  to  show  that  a  driver  struck 
at  a  private  crossing  over  a  railway  was  guilty 


•Point  annotated.    See  syllabna. 
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of  contributoiT  negligence.— Annapolis,   W.  & 
B.  R.  Co.  T.  State  (Md.)  4S4. 

*The  failare  to  give  the  usual  signals  at  a 

gublic  station  held  not  negligence  as  to  those 
aving  the  right  to  use  a  pnvate  crossing  be- 
yond.—Annapolis,  W.  &  B.  B.  Co.  V.  State 
(Md.)  434. 

*In  action  against  railroad  company  for  death 
of  traveler  at  railroad  crossing,  evidence  exam- 
ined, and  hdd  to  entitle  defendant  to  peremp- 
tory instruction. — Columbia  &  P.  D.  B.  Co.  v. 
State  (Md.)  625. 

*In  an  action  for  the  death  of  a  traveler  at 
a  railroad  crossing,  evidence  examined,  and 
held  to  show  that  the  persons  in  charge  of  the 
train  gave  a  sufficient  notice  of  its  approach. — 
Columbia  &  P.  D.  B.  Co.  v.  State  (Md.)  62.5. 

*A  plaintiff  suing  a  railroad  for  the  death  of 
a  pedestrian  struck  by  a  train  at  a  crossing  held 
required  to  present  some  evidence  that  dece- 
dent was  exercising  due  care.— Wright  v.  Boston 
&  M.  B.  B.  (N.  ft.)  687. 

*A  person  struck  by  a  train  at  a  crossing 
held  not  shown  free  from  contributory  negll- 
geoce  essential  to  a  recovery.— Wright  v.  Bos- 
ton &  M.  B.  B.  (N.  H.)  687. 

*In  an  action  for  negligent  death,  the  instinct 
of  self-preservation  held  not  evidence  Ijiat  the 
decedent  exercised  ordinary  care.— Wright  v. 
Boston  &  M.  B.  B.  (N.  H.)  687. 

*In  an  action  against  a  railroad  for  the 
death  of  a  pedestrian  in  a  collision  with  a  train 
at  a  crossing,  plaintiff  held  required  to  prove 
that  decedent  was  free  from  contributory  neg- 
ligence.- Wright  v.  Boston  &  M.  B.  B.  (N.  H.) 
687. 

*In  action  against  railroad,  a  judgment  of  non- 
suit reversed  both  on  the  ground  of  res  ipsa 
loquitur  and  because  the  question  of  negliKeuce 
was  for  the  jury.— Mnmma  v.  Elaston  &  A.  B. 
Co.  (N.  J.  Err.  &  App.)  208. 

*A  boy  of  17  years,  who  apprehends  the  dan- 
gerous character  of  a  railroad  yard,  and  his 
duty  in  crossing  it,  held  to  have  contributed  to 
an  accident  due  in  part  to  his  negligence. — Cran- 
buck  v.  Delaware,  L.  &  W.  B.  Co.  (N.  J.  Err. 
&  App.)  1031. 

'Failure  of  a  boy  17  years  of  age,  crossing 
a  switch  track  not  to  have  seen  the  car  that 
struck  him,  held  negligence. — Cranbuck  v.  Dela- 
ware, L.  &  W.  B.  Co.  (N.  J.  Err.  &  App.)  1031. 

*In  an  action  for  injuries  at  a  crossing,  held 
that  the  questions  of  the  neglifcence  of  defend- 
ant and  the  contributory  negligence  of  plain- 
tiff were  for  the  iury. — Hummer  v.  I^high 
Valley  B.  Co.  (N.  J.  Sup.)  126. 

In  an  action  against  a  railroad  for  injuries  to 
driver  of  horse,  by  being  thrown  from  wagon  in 
which  he  was  riding  by  reason  of  horse  becoming 
frightened  by  railroad  engine  and  tender  stand- 
ing upon  public  highway,  plaintiff  held  required 
to  prove  allegations  of  complaint.— Butler  v. 
Easton  &  A.  B.  Co.  (N.  J.  Sup.)  872. 

'Evidence  held  to  show  railroad  company  lia* 
ble  for  death  of  boy  at  railroad  station. — Waltz 
V.  Pennsylvania  B.  Co.  (Pa.)  401. 

'Plaintiff  injured  at  railroad  crossing  cannot 
recover  where  no  negligence  of  defendant  is 
shown,  though  plaintiff  was  free  from  contribu- 
tory negligence.— Black  v.  Bessemer  &  L.  E.  K. 
Co.  (Pa.)  405. 

*A  railroad  company  under  the  evidence  held 
not  bound  to  signal  the  approach  of  a  train  at 
an  overhead  crossing. — Black  v,  Bessemer  & 
L.  E.  B.  Co.  (Pa.)  405. 

*A  railroad  company  is  not  absolutely  bound 
to  signal  aa  a  train  approaches  an   overhead 


crossing.— Black  ▼.  Bessemer  &  L.  E.  B.  Co. 
(Pa.)  406. 

•In  an  action  to  recover  for  death  of  plaintiff's 
husband  at  a  railroad  crossing,  evidence  held  to 
show  that  decedent  saw  the  approaching  train 
and  took  the  chance  of  crossing  in  front  of  it, 
so  that  it  was  error  to  submit  the  case  to  the 
jury.— Ellis  v.  Pennsylvania  B.  Co.  (Pa.)  803. 


RAPE. 


i  1. 


Offenses   and   reaponsibUltj  there* 
for. 

'Criminal  abuse  is  not  identical  with  criminal 
knowledge  or  rape.— State  v.  Hummer  (N.  J.  Err. 
&  App.)  249. 


Of  ferriage,  see 


RATE. 

"Ferries." 


RATIFICATION. 

By  wife  of  husband's  act,  see  "Husband  and 

Wife."  i  1. 
Of  act  of  agent,  see  "Principal  and  Asent,"  S  3. 

REAL  ACTIONS. 

See  "Ejectment" 

REAL  ESTATE  AGENTS. 

See  "Brokers." 

REASONABLE  DOUBT. 

Weight  and  sufficiency  of  evidence  as  to,  in  crim- 
inal prosecution,  see  "Criminal  Law,"  |  3. 

RECEIVERS. 

Of  corporations  in  general,  see  "CJorporations," 

I  6. 
Sales  of  franchises  by,  see  "Franchises." 
Sale  of  mortgaged  property  by  receiver  of  mort- 
gagor, see  "Mortgages,"  {  3. 


I    1. 


boada  or  vndertak-' 


UablUtiei 
ings. 

A  bond  given  by  joint  temporary  receivers  held 
not  to  bind  the  surety  or  tne  retiring  receiver 
for  defaults  of  one  of  them  who  alone  was  ap- 
pointed permanent  receiver. — State  t.  Spittler 
(Conn.)  Md. 

The  conduct  of  the  retiring  receiver  in  such 
case  in  making  application  for  the  appointment 
of  a  permanent  receiver,  and  his  failure  to  re- 
quire a  new  bond,  did  not  estop  him  from  deny- 
ing his  liability  for  such  subsequent  defaults. — 
State  V.  SpitUer  (Conn.)  949. 

RECEIVING  STOLEN  GOODS. 

♦An  indictment  under  V.  S.  4947  for  receiving 
stolen  goods  held  sufficient  as  to  the  essential 
elements — knowledge  that  the  goods  were  stolen 
and  receiving  them  with  an  unlawful  intent- 
State  T.  Banister  (Vt.)  586. 

RECORDS. 

As  evidence,  see  "Evidence,"  {  8. 
Transcript  on  appeal  or  writ  of  error,  tee  "Ap- 
peal and  Error,"  |  4. 


'Point  annotated.    See  syllabna. 
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65  ATLANTIC  REPOBTEB. 


REFERENCE. 

See  "Arbitration  and  Award." 

In  proceedinza  to  enforce  meclianic'a 

"MeclianW  Liens,"  {  2. 
To  master  or  commissioner  in  equit7>  see 

nity,"  (  4. 


lien,  see 


'Eq- 


{   1.    Hatwre,  crovada,  aad  order  of  ref- 
ereaee. 

*A  court  could  amend  an  order  of  reference 
after  the  receipt  and  confirmation  of  the  audi- 
tor's report  to  show  that  the  reference  was 
made  by  agreement  of  the  parties,  instead  of 
"upon  motion  of  tlie  court/'  as  recited  in  the 
order.— Delany  ▼.  Knight  <B.  I.)  607. 

*Where,  after  reference,  defendant  61ed  an 
additional  plea  of  set-off,  under  V.  S.  llfiC, 
which  raised  new  issues  triable  by  a  jur^,  de- 
fendant was  not  entitled  to  have  such  issues 
submitted  to  the  referee  under  the  original 
reference  without  plaintiff's  consent. — American 
Can  Co.  T.  Grimm  (Vt)  531. 

*A  reference  can  only  t>e  had,  under  V.  S. 
1437,  by  agreement  of  the  parties.— American 
Can  Co.  V.  Grimm  (Vt)  531- 

{  St.    Heport  aad  fladlasa. 

Exceptions  to  an  auditors  account  held  too 
general  to  be  considered.- Title  Guarantee  & 
Trust  Co.  T.  Bordette  (Ui.)  341. 

aEFORMATION  OF  INSTRUMENTS. 

See  "Canoellation  of  Instruments." 
Legal  or  equitable  nature  of  action,  see  "Ac- 
tion," I  1. 

I    1.  Blglii  oC  aetioB  aad  defeaaos. 

'Equity  will,  in  a  proper  case,  and  on  clear 
and  satisfactoi?  proof,  reform  a  written  instru- 
ment so  as  to  make  it  conform  to  the  intention 
of  the  parties. — Cohen  t.  Numsen  (Md.)  432. 

i   S.    FraoeedlaEB  aad   relief. 

*In  a  suit  to  reform  a  contract  for  the  sale 
of  real  estate,  a  finding  of  mutual  mistake  held 
not  authorized. — Cohen  t.  Numsen  (Md.)   432. 

REFRESHING  MEMORY. 

Of  witness,  see  "Witnesses."  {  2. 

REGISTRATION. 

See  "Trade-Marks  and  Trade-Names,"  {  2. 
Of  voters,  see  "Elections,"  $  2. 

REHEARING. 

See  "New  Trial." 

In  equity,  see  "Equity,"  I  8. 

RELEASE. 

Of  dower,  see  "Dower,"  {  1. 

Of  mechanics'   liens,  -  see   "Mechanics'  Liens," 

a  1%.  3. 

Parol   or   extrinsic   evidence,    see   "Evidence," 
I  9. 

I  1.     Reqalsites  aad  vaUdlty. 

♦Where  a  release  is  given  extinguishing  a  de- 
mand wholly  unliquidated,  whether  the  sum  re- 
ceived for  the  release  is  large  or  small  is  imma- 
terial.—Allen  y.  Ruland  (Conn.)  138. 

{   2.    Coastraotloa  aad  operatloa. 

♦Kelease  of  one  joint  tort-feasor,  given  for 
valuable  consideration,  is  a  release  of  all.— 
iUlen  v.  Ruland  (Conn.)  138. 


*A  release  given  for  a  raluable  consideratiao 
for  all  causes  of  action,  including  trespasses,  ii 
a  release  of  a  cause  of  action  for  nnlawf al  con- 
finement of  the  person  by  the  persons  to  whom 
the  release  is  given  Jointly  or  severally. — Allen 
▼.  Buland  (Conn.)  138. 


S   3.    Pleadiac,  evldeaee,  trial, 
▼lew. 

♦Facts  held  insufficient  to  show  frand  in  pro- 
curing release  of  plaintiff's  interest  in  an  estate. 
—Probate  Court  v.  Enright  (Vt.)  530. 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  "Evidence,"  {  3. 
Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  I  3. 

RELIGIOUS  SOCIETIES. 

♦Under  Declaration  of  Bights,  art.  88,  deed  to 
church  not  sanctioned  by  I^gisiatore  held  void. 
—Regents  of  University  of  Maryland  ▼.  Trustees 
of  Calvary  M.  E.  Church  South  (Md.)  388. 

REMAINDERS. 

See  "Life  Estates." 

Conclusiveness  of  judgment  against  remainder- 
man, see  "Judgment,"  {  4. 

Effect  of  mortgage  of  trust  estate  as  against  re- 
mainderman, see  "Trusts,"  §  2. 

Oi>eration  of  foreclosure  sale  as  against  re- 
maindermen, see  "Mortgages,"  S  3. 

Bight  of  remainderman  to  collaterally  attack 
judgment  in  action  to  enforce  assessments 
for  public  improvements,  see  "Municipal  Cor- 
porations," f  4. 

REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  equity,  see  "E^quity," 

58  1,  2;  ^'Injunction,"  gS  1.  3. 
Existence  of  ordinary  remedy  affecting  right  to 

mandamus,  see  "Mandamus,"  i  1. 

REMOVAL. 

Of  pauper,  see  "Paupers,"  {  1. 

REMOVAL  OF  CLOUD. 

See  "Quieting  Title." 

RENEWAL 

Of  lease,  see  "Xandlord  and  Tenant,"  S  S. 

RENT. 

See  "Ground  Bents";   "Landlord  and  Tenant," 

REPAIRS. 

Of  premises  demised,  see  "Landlord  and  Ten- 
ant," f  5. 

REPEAL 

Of  statute,  see  "Statutes,"  Sf  3,  4. 

REPLEVIN. 

{   1.    Rlickt  of  aotloa  aad  defeaaea. 

♦In  a  replevin  action,  it  was  immaterial  thst 
after  a  horse  involved  was  delivered  to  plain- 
tiff under  the  writ  it  was  taken  from  him  on 


•Polat 


totated.   See  syllaliaa. 
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a  claim  of  ownership  by  a  tWrd  person.— Staun- 
ton  V.   Smitli   (Del.   Super.)   503. 

S    2.    PleadlnK  aad  evldenee. 

In  order  to  recover  in  a  replevin  action,  plain- 
tiff must  stiow  by  a  preponderance  of  the  evi- 
dence that  he,  and  not  ue  defendant,  was  en- 
titled to  the  possession  of  the  property  when 
the  writ  was  issued.— Staunton  v.  Smith  (Del. 
Super.)  593. 

•Where,  in  an  action  to  recover  property, 
plaintiff  proves  bis  ownership  and  right  to  pos- 
session, the  burden  of  proving  liens  set  up  by 
pleas  is  on  defendant — Kebabian  v.  Adams  fix- 
press  Co.  (R.  I.)  271. 

In  an  action  to  recover  property,  proof  by 
plaintiff  of  ownership  and  right  to  possession 
makes  a  prima  facie  case,  and  a  nonsuit  should 
not  be  granted.— Kebabian  v.  Adams  Eizpress 
Co.  (R.  I.)  271. 

§   3.    Damages. 

•Plaintiffs  right  of  recovery,  in  a  replevin 
action  involving  horses,  measured. — Staunton  v. 
Smith  (Del.  Super.)  503. 

i    4.    Trial,    Jndcmemt,    enforoement    of 
Jwdcmemi,  and  revleiv. 

In  action  of  replevin,  evidence  held  to  reouire 
a  directed  verdict  for  plaintiff. — Gunn  v.  Mum- 
ford  (N.  J.  Err.  &  App.)  989. 

In  replevin,  under  District  Court  Act  (P.  L. 
1898,  p.  610),  §  143,  where  plaintiff  had  not  re- 
quired the  immediate  delivery  of  the  property, 
the  sheriff  levied  on  the  goods  in  the  possession 
of  defendant  on  an  execution  against  the  plain- 
tiff. Held,  that  it  was  error  to  order  a  nonsuit 
as  the  court,  if  plaintiff  prevailed,  could  pro- 
tect the  special  property  of  the  sheriff  by  re- 
quiring securi^  of  the  plaintiff  before  putting 
him  in  possession. — Pedrick  v.  Keummell  (N.  J. 
Sup.)  846. 

•Replevin  is  not  only  an  action  to  recover  the 
specific  property,  but  also  to  recover  damages 
for  the  aetention.— Pedrick  v.  Keummell  (N.  J. 
Sup.)  846. 

REPORT. 

On  reference,  see  "Reference,"  {{  1,  2. 

REQUESTS. 

For  instructions  in  civil  actions,  see  "Trial," 
8  6. 

RESALE. 

Of  goods  by  seller,  see  "Sales,"  {  4. 

RESCISSION. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Of  contract,  see  "Contracts,"  S  3- 

Of  contract  for  sale  of  land,  see  "Vendor  and 
Purchaser,"  g  3. 

Of  insurance   policy,   see   "Insurance,"   g  2^. 

RESERVATIONS. 

In  deeds,  see  "Deeds,"  i  2. 

RES  GEST>E. 

In  civil  actions,  see  "Evidence,"  {  3. 

In  criminal  prosecutions,  see  "Criminal  Law," 

.  8  3. 


RESIDENCE 


See  "Domicile." 


RES  IPSA  LOQUITUR. 

Application  of  doctrine  to  actions  for  negligence, 
see  "Negligence,"  8  4. 

RES  JUDICATA. 

See  "Judgment,"  88  8,  4. 

RESTRAINT  OF  TRADE. 

Trusts   and   other  combinations,   see   "Monop- 
olies," 8  1. 


RESTRICTIONS. 

In  deeds,  see  "Deeds,"  8  2. 
In  wills,  see  "Wills,"  8  6- 

RESULTING  TRUSTS. 


See  "Trusts,"  8  1. 

RETROSPECTIVE  LAWS. 

See  "Statutes,"  8  4. 

REVENUE. 

See  "Taxation." 

REVIEW. 

See  "Appeal  and  Error" ;  "Certiorari";  "Crim- 
inal Law,"  8  7 ;  "Justices  of  the  Peace,"  8  1%. 

REVIVAL. 

Of  judgment,  see  "Judgment,"  8  Bi 
Of  will,  see  ''wills,"  8  8. 

REVOCATION. 

Of  agency,  see  "Principal  and  Agent,"  8  1. 

Of  gift,  see  "Gifts,"  8  2. 

Of  license  to  practice  medicine,  see  "Physicians 
and  Surgeons." 

Of  license  to  sell  intoxicating  liquors,  see  "In- 
toxicating Liquors."  §  1. 

Of  will,  see  "Wills,"  S§  3,  4. 

RIGHT  OF  WAY. 

See  "Basements." 

Of  railroads,  see  "Railroads,"  8  8. 

RIPARIAN  RIGHTS. 

Sec  "Navigable  Waters,"  88  2.  8;  "Waters  and 
Water  Courses,"  }  1. 

RISKS. 

Assumed  by  employe,  see  "Master  and  Servant,' ' 

8  2. 
Within  insurance  policy,  see  "Insurance,"  8  4. 

ROADS. 

See  "Highways." 

Streets  in  cities,  see  "Municipal  Corporations," 

ROYALTIES. 


For  mining,  see  "Mines  and  Minerals,"  8  1. 
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SALES. 

Best  and  secondary  evidence  as  to  contents  of 

contract  of  sale,  see  "Elvidence,"  g  4. 
Fraudulent     representations     in     general,     see 

"Fraud,"  S  1. 
On   foreclosure  of  mortgage,  see  "Mortgages," 

i  4. 
SpeciBc  performance  of  contract  of  sale,   see 

"Specific  Performance,"  {  1. 
Tender  of  performance  of  contract  in  gene.ral, 

see  "Contracts."  S  4. 
Usages  as  to  mailing  conditional  sales,  see  "C\Ur 

toms  and  Usages. 

Bale*  hy  or  to  particular  claitei  of  perion*. 

By  husband  to  wife,  see  "Husband  and  Wife," 
S  2. 

Receiyers  of  insolvent  corporation,  tee  "Corpo- 
rations," {  6. 

Trustees,  see  "Trusts,"  {  4. 

Bale*  of  partievlar  tpeeie*  of,  or  ettate*  or  ifir 

tereit*  in,  property. 
See   "Franchises";    "Intoxicating   Liquors." 
Minerals,  see  "Mines  and  Minerals,"  I  1. 
Partnership  property,  see  "Partnership,"  {  2. 
Realty,  see  ''Vendor  and  Purchaser." 
Trust  estates,  see  "Trusts,"  |  4. 

Bale*  on  JuSidal  or  other  proceeding*. 
Of  property  of  decedent  under  order  of  court, 

see  "Executors  and  Administrators,"  §  5. 
On  execution,  see  "Execution,"   gi  4,   5. 
On  foreclosure  of  mortgage,   see   "Mortgages," 

15. 
Tax  sales,  see  "Taxation,"  {  5. 

t   1«    Oonstmetloii  of  oontraot. 

Contract  to  sell  to  plaintiff  5.000  cases  of 
com  from  the  crop  of  1903,  stipulating  that  in 
case  of  short  crop.  70  per  cent,  delivery  to 
be  guarantied,  and  10  i>er  cent  of  the  purchase 

Srice  to  be  paid  by  seller  for  any  quantity 
elivered  short  of  the  70  per  cent,  guarantied 
by  the  contract,  construed.— Bell  v.  Jordan 
(Me.)   759. 

{   S«   PerfomiABoe  of  oontrkct. 

A  seller  of  com  held  not  entitled  to  recover 
damages  for  the  purchaser's  failure  to  accept,  in 
the  absence  of  a  tender. — Pancoast  v.  Vail  (Del. 
Super.)  512. 

Contract  to  sell  to  plaintiff  5,000  cases  of 
com  from  the  crop  of  1903,  stipulating  that,  in 
case  of  short  crop.  70  per  cent,  delivery  to  be 
guarantied,  and  10  per  cent,  of  the  purchase 
price  to  be  paid  by  seller  for  any  quantity  de- 
livered short  of  the  70  per  cent,  guarantied  by 
the  contract,  construed.— Bell  v.  Jordan  (Me.) 
759. 

*On  sale  of  hotel  and  furniture,  purchaser 
cannot  refuse  to  pay  for  the  furniture  because 
a  few  articles  were  missing. — Bartlick  v.  Wort- 
man  (Pa.)  622. 

{    3.    Wsrramtlea. 

If  tlif  failure  of  an  ice  machine  to  comply 
with  a  warranty,  resulted  from  plaintiff's  fault 
or  negligence,  plaintiff  could  not  recover. — 
Wilmington  Candy  Co.  v.  Remington  Mach  Co. 
(Del.  Super.)  74. 

Defendant  having  contracted  to  construct  an 
ice  plant,  held  bound  to  construct  it  in  accord- 
ance with  such  information  concerning  the  uses 
for  which  the  plant  was  intended,  as  it  conld 
reasonably  obtain. — Wilmington  Candy  Co.  t. 
Remington  Mach.  Co.  (Del.  Super.)  74. 

*A  disease  or  infirmity  of  a  mare  warranted 
sound  not  visible  or  palpable  at  the  time  of  the 
sale  held  a  breach  of  a  warrantv  of  sound- 
ness, whether  the  owner  had  knowledge  thereof 
or  not.— Ellison  t.  Simmons  (Del.  Super.)  591. 


♦A  statement  by  the  seller  of  «  borse  that 
she  was  "sound  and  all  right,"  made  to  indue* 
a  sale  and  relied  on  bv  the  buyer,  held  i» 
constitute  a  warranty. — Ellison  v.  Simmons  {l*t- 
Super.)  691. 

•On  a  sale  by  a  dealer  of  food  to  a  consumer, 
the  latter  cannot  hold  the  original  vendor  to  a 
higher  degree  of  duty  than  that  cast  upon  him 
as  to  his  own  vendee. — Tomlinson  ▼.  Armoar  k 
Co.  (N.  J.  Sup.)  883. 

I  4.     RometUes  of  aellov. 

*The  measure  of  damages,  in  an  action  for 
a  purchaser's  refusal  to  accept  and  pay  for  corn 
stated.— Pancoast  v.  Vail  (Del.  Super.)  .'>12. 

In  an  action  for  damages  for  defendant's  fail- 
ure to  accept  and  pay  for  certain  com.  a  cbane» 
in  the  date  when  the  com  was  to  have  btrs 
planted  held  no  defense.— Pancoast  v.  VaJJ- 
(Del.  Super.)  512. 

*  Where  gioods  are  sold  at  an  agreed  price.  :.' 
be  delivered  in  the  future,  and  the  pnrcha^r 
refuses  to  receive,  the  seller  may  sell  at  th« 
market  and  recover  the  loss. — Reese  v.  Hoffeck<r 
(Del.  Super.)  588. 

{  6.    Remedies  of  buyer. 

*In  an  action  for  breach  of  warranty  in  tk; 
sale  of  an  ice  plant,  plaintiff  held  entitled  to 
recover  the  difference  in  value  of  the  plant  as 
installed  and  its  value  if  it  had  complied  wi;b 
the  warranbr,  together  with  expenses  actnalljr 
incurred. — Wilmington  Candy  Co.  t.  Remingtoc 
Mach.  Co.   (Del.  Super.)   74. 

In  an  action  for  breach  of  warranty  in  th-.> 
sale  of  an  ice  machine,  evidence  of  a  test  mad' 
15  months  after  the  machine  was  installed  aod 
after  changes  had  been  made  therein  held  inad- 
missible.— Wilmington  Candy  Co.  v.  Remington 
Mach.  Co.  (Del.  Super.)  74. 

In  an  action  for  breach  of  warranty  in  tb? 
sale  of  machine  for  use  in  plaintiff's  candy  fac- 
tory, evidence  that  plaintiff  used  a  particular 
method  in  the  manufacture  of  chocolate  whioh 
was  that  generally  employed  was  admissible.— 
Wilmington  Candy  Co.  v.  Remington  Mach.  Co. 
(Del.   Super.)    74. 

*Where  a  note  was  i^iven  for  a  mare  war- 
ranted sound  and  certain  other  property,  aai 
the  mare  was  not  sound,  the  maker  was  en- 
titled to  a  deduction  of  the  difference  between 
the  value  of  the  mare  in  her  unsound  condition 
and  berr  value  if  she  had  been  sound  when 
sold.- Ellison  t.  Simmons  (Del.   Super.)   591. 

Measure  of  damages  for  breach  of  contract 
to  sell  to  plaintiff  5,000  cases  of  canned  corn, 
with  a  provision  that  in  case  of  short  crop  in 
per  cent,  delivery  was  guarantied  the  buyw 
and  10  per  cent,  of  the  purchase  price  to  be 
paid  the  buyer  by  the  seUer  for  any  quantit.r 
delivered  short  of  the  gnaranty,  where  ^e  cro? 
was  short,  determined. — Bell  t.  Jordan  (Me.> 
759. 

{   6.    Ooadltlonal  sales. 

A  contract  held  one  of  bailment,  and  not  a 
sale,  within  Oen.  St  1902.  i|  4884,  48^  and 
Pub.  Acts  1905,  p.  324,  c.  113.- Lambert  Hoist- 
ing Engine  Co.  v.  Carmody  (Conn.)  141. 

Oen.  St  1902  g  834,  held  not  to  entitle  at- 
tachment creditor  of  buyer  to  enforce  forfeiture 
for  failure  of  buyer  to  pay  installment  as  it  fell 
due.— Peame  v.  CJoyne  (Conn.)  973. 

A  creditor  attaching  property  sold  condition- 
ally and  taking  an  assignment  from  seller  hfid 
not  entitled  to  enforce  forfeiture  of  property  at- 
tached while  holding  possession  thereof.— Peamr 
v.   Coyne   (Conn.)   973. 

The  seller  in  case  of  a  conditional  sale  hdi 
presumed  from  delay  to  have  waived  right,  as 
against  mortgagee  of  realty,  to  repossess  himself 
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>f  the  property  mid.— Knowles  Loom  Works  v. 
xnowlcs    (Del.  Super.)    26. 

*A  sale  held  absolute,  with  retention  of  lien, 
md  not  conditional. — ^Knowlet  Loom  Works  t. 
Knowles  (Del.  Super.)  26. 

'Where  a  defendant  sells  chattels  condition- 
tlly  to  plaintiff,  defendant  hAs  a  right  to  re- 
ake  them  on  a  breach  of  the  condition  unless 
:he  time  for  the  i>erformance  of  the  condition 
>e  extended  or  waived  by  agreement  between 
he  parties.— Staunton  v.   Smith   (Del.   Super.) 

'Tlere  was  a  conditional  sale  where  defend- 
int  hired  horses  to  plaintiff  with  an  understand- 
np  that,  if  a  note  given  for  their  nse  should  be 
>aid  when  due,  the  horses  should  becMne  plain- 
ifTu.— Staunton  v.  Smith  (Del.  Super.)  5d3. 

Where  defendant  hired  horses  to  plaintiff  with 
in  understanding  that,  if  the  note  given  for 
heir  use  should  be  paid  when  due,  the  horses 
ihonld  become  plaintiffs,  held  immaterial  that 
he  note  bore  an  earlier  date  than  the  agree- 
nent— Staunton  t.  Smith  (Del.  super.)  593. 

A  •  written  agreement  in  a  conditional  sale 
leld  binding  upon  both  parties  without  qualifl- 
■ntion  as  to  conversations,  etc.,  between  them 
irior  to  and  at  the  time  of  the  making  of 
he  agreement;  nerither  party  having  the  right 
:o  annul  or  sJter  the  same  without  the  con- 
lent  of  the  other.— Staunton  t.  Smith  (Del. 
Super.)  593. 

*The  taking  of  a  new  note  under  a  conditional 
lale  agreement  held  to  extend  the  time  lor  the 
>erformance  of  the  condition.— Staunton  y. 
Smith  (DeL  Super.)  506. 

SATISFACTION. 

?ee  "Release." 

)f  mortgage,  see  "Mortgages,"  I  8^. 

SAVINGS  BANKS. 

lift  of  deposit  books,  see  "Oifts,"  |  2. 

>CHOOLS  AND  SCHOOL  DISTRICTS. 

liability  of  town  for  debt  of  school  districts, 
see  "Towns,"  i  3. 

(    1.    Pnltlio  sekoola. 

School  Law  (P.  L.  1902,  p.  Ill),  {  120,  pro- 
.-iding  a  penalty  against  the  board  of  educa- 
iou  failing  to  provide  suitable  school  facilities, 
nust  be  construed  with  reasonable  strictness. — 
Koard  of  Education  of  Frelinghuysen  Tp.  t. 
^twood  (N.  J.  Err.  &  App.)  999. 

Failure  of  the  board  of  education  to  provide 
'or  the  transportation  of  children  living  remote 
Tom  the  schoolbouse,  under  P.  L.  1902.  p.  108, 
i  111.  is  not  a  failure  to  provide  suitable  school 
lacilities  within  section  120  of  the  same  act. — 
Soard  of  Education  of  Frelinghuysen  Tp.  T. 
Vtwood  (N.  J.  Err.  &  App.)  999. 

Under  Pub.  Laws  1902,  p.  67,  c.  989.  <  1, 
ind  (Jen.  Laws  1896,  c.  26,  I  8,  a  school  com- 
nittee  of  a  city  held  not  authorized  to  elect  a 
iiperintendent  to  serve  under  the  committee 
s  it  will  be  constituted  after  a  general  election 
if  the  committee.— In  re  School  Committee  of 
»awtucket  (R.  L)  301. 

irnder  Oen.  Laws  189C.  c.  54,  g  5,  c.  62,  H 
t-10,  held,  that  the  indebtpdness  of  a  school 
listrict  abolished  by  Acts  1903,  p.  SH,  c.  1101, 
ould  not  be  enforced  against  the  school  prop- 
rty  formerly  belonging  to  such  district.- In 
e  Abolishing  School  Districts  (R.  I.)  302. 

The  corporate  i>ower8  and  liabilities  of  school 
listrict  abolished  by  Pub.  Laws  1903,  p.  33,  c. 


1101,  held  continued  pursuant  to  Oen.  Laws 
1896.  c.  54,  i  6.— In  re  Abolishing  School  Dis- 
tricts (B.  I.)  att. 

SEALS. 

Assumpsit  for  breach  of  contract  under  seal,  see 

"Assumpsit,  Action  of." 
Certificate   of   insurance   as   instrument   under 

seal,  see  "Insurance,"  §  9. 

SECONDARY  EVIDENCE 

In  civil  actions,  see  "Evidence,"  |  ^ 

SEDUCTION. 

5  1.    OrlaUmml   resvoaalbiUtr. 

'Intercourse  some  months  after  promise  of 
marriage  held  to  have  been  under  the  promise 
in  prosecntion  under  P.  L.  1898,  p.  807.— State 
v.  Slattery  (N.  J.  Sup.)  866. 

Defendant  once  shown  to  be  single  is  presumed 
to  so  remain  until  the  contrary  appears  under 
P.  L.  1898,  p.  807.— State  v.  Slattery  (N.  J. 
Sup.)  866. 

•Evidence  of  unchastity  prior  to  seduction 
held  inadmissible  under  P.  L.  1898,  p.  807.— 
State  V.  Slattery  (N.  J.  Sup.)  866. 

Evidence  examined,  and  held  sufficient  cor- 
roboration of  prosecuting  witness  in  seduction 
case  to  warrant  the  submission  of  a  case  to  the 
jury.— State  v.  Slattery  (N.  J.  Sup.)  866. 

Evidence  on  seduction  examined,  and  held  to 
warrant  a  charge  that  defendant  though  a  wit- 
nogs  did  not  refute  the  girl's  statement— State  v. 
Slattery  (N.  J.  Sup.)  866. 

SELF-DEFENSL 

See  "Homicide,"  U  8.  4. 

SELF-SERVING  DECLARATIONS. 

See  "Evidence,"  |  6. 

SEPARATION. 

See  "Husband  and  Wife,"  |  4 

SERVICE. 

Of  process,  see  "Process,"  1 1. 

SERVICES. 

See  "Master  and  Servant,"  i  1;    "Work  and 
Labor." 

SERVITUDES. 

See  "Easements." 

SET-OFF  AND  COUNTERCLAIM. 

I   1.    Natnre  and  gTonads  of  remedy. 

*A  claim  for  damages  for  failure  to  deliver 
goods  under  an  executory  contract  of  sale  is  a 
claim  for  unliquidated  damages,  and  not  the 
subject  of  set-off.— Godkin  v.  Bailey  (N.  J.  Err. 

6  App.)  1032. 

S  S.    Snbjeot-mstter. 

*In  an  action  by  an  indorser  of  a  note  for 
the  accommodation  of  both  the  maker  and  the 
payees  against  the  payees  for  the  amount  the 
inaorser  had  been  compelled  to  pay,  held,  the 
payees  were  not  entitled  to  set  off  an  indebted- 
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ness  due  from  plaintiff  to  the  maker  of  the  note. 
—Foster  t.  Balch  &  Piatt  (Conn.)  574. 

SETTLEMENT. 

See  "Releaie." 

By  executor  or  adminietrator,  see  "Bzecutors 

and  Administrators,"  {  7. 
Bt    guardian    of   infant,    see    "Guardian   and 

Ward,"  (  2. 
Of  bill  of  exceptions,  see  "Exceptions,  Bill  of," 

8  2. 
Of  pauper,  see  "Paupers,"  ii  1,  2. 

SEWERS. 

Defects  or  obstructions,  see  "Municipal  Corpo- 
rations," i  6%. 

SHERIFFS  AND  CONSTABLES. 

g    1.   Powem,  dntlea,  tuid  liabilities. 

*Mere  proof  of  levy  and  sale  of  the  mortga- 
gors' rights  in  goods  in  the  bands  of  the  mort- 
gagors with  proof  that  possession  was  not  given 
by  the  officer  to  an^  person  held  not  to  estab- 
lish a  tort  for  which  the  mortgagee  may  re- 
cover.— Ayres  v.  Tinsman  (N.  J.  Sup.)  887. 

Claimant  who  failed  to  have  her  right  tried 
pursuant  to  Small  Cause  Courts  Act  April  8, 
1903  (Pub.  Laws,  p.  70),  i  62,  held  to  have  no 
cause  of  action  against  constable  for  sale  of 
property.— Masters   v.   Champion   (N.   J.   Sup.) 

That  goods  levied  on  were  in  possession  of 
claimant  held  not  to  give  her  a  ri^ht  of  action 
against  a  constable,  where  she  failed  to  have 
her  right  tried.— Masters  t.  Champion  (N.  J. 
Sup.)  889. 

That  notice  In  writing  was  delivered  by  claim- 
ant to  constable  on  Sunday,  though  not  acted 
on  till  Monday,  held  not  to  affect  claimant's 
right  of  action  against  the  constabre.— Masters 
v.  Champion  (S.J.  Sup.)  899. 

SHIPPING. 

See  "Ferries." 

SIGNALS. 

From  trains,  see  "Railroads,"  |  fi. 

SIGNATURES. 

To  wUIs,  see  "Wills,"  i  8. 

SLANDER. 

S«e  "Libel  and  SUnder." 

SOCIETIES. 

See  "Associations." 

SPECIAL  LAWS. 

See  "Statutes,"  i  1. 

SPECIFICATION  OF  ERRORS. 

See  "Appeal  and  Error,"  (3.         , 

SPECIFIC  PERFORMANCE. 

Declarations  as  evidence,  see  "Evidence,"  i  6. 
Evidence  of  good  faith  of  purchaser  of  land  in- 
volved, see  "Vendor  and  Purchaser,"  {  5. 


Jurisdiction  of  equity  in  general,  see  "Elqnity," 

Of    contract    between    husband   and   wife,    see 

"Husband  and  Wife,"  {  3. 
Of  contract  releasing  dower,  see  "Dower."  §  I. 
Persons  entitied  to  costs  in  suit  for,  see  "Costs." 

i  1. 
Statute  of   frauds   as   pretense,   see    "Frauds, 

SUtute  of,"  t  1. 

I   1.    Oontraota  anforoeable. 

'Where  a  refusal  to  convey  land  pursuant  to 
a  parol  contract  operates  as  a  fraud,  iqiecifie 
performance  lies,  notwithstanding  Pub.  St.  1901, 
c.  215,  i  1.— White  r.  Poole  (N.  H.)  255. 

A  refusal  to  convey  real  estate  pnrauant  to 
an  oral  contract  htla  to  constitute  frand  snch 
as  to  warrant  a  decree  for  specific  performance, 
notwithstanding  Pub.  St.  1901,  c.  215,  S  1-— 
White  V.  Poole  (N.  H.)  255. 

*A  parol  contract  to  convey  land  sofficioitiy 
describes  the  land  to  sustain  a  decree  for  spe- 
cific performance  when  it  is  reasonably  certain 
from  the  contract  and  the  acts  of  the  parti<^ 
under  it  what  land  is  intended.— White  ▼.  Poole 
(N.  H.)  255. 

A  parol  contract  for  the  conveyance  of  land 
keld  to  sufScientiy  describe  the  land  to  authorize 
a  decree  for  specific  performance.— White  v. 
Poole  (N.  H.)  285. 

An  unsigned  contract  of  lease  for  a  term  of 
six  years  does  not  satisfy  the  statute  of  frauds 
so  as  to  authorize  specific  i>erformance. — Clem- 
ent T.  Young  Amusement  Co.  CS.  3.  Err.  & 
-App.)  185. 

•Equity  will  not  decree  specific  performance 
of  a  contract  for  the  sale  of  land  when  the 
vendor  is  not  the  owner  of  the  equitable  title 
of  ihe  land.— FlatUu  t.  Logan  (N.  J.  ChJ  714. 

*Part  payment  held  not  part  performance 
taking  a  contract  for  sale  of  real  estate  out  of 
the  statute  of  frauds.— Titus  v.  Taylor  (X.  J. 
Ch.)  1003. 

•Specific  performance  of  a  mere  executory 
agreement  to  buy  ah  unidentified  house  in  the 
future  for  another  will  not  l>e  granted. — Bald- 
ridge  V.  George  (Pa.)  662. 

Specific  i>erformance  of  parol  agreement  to 
purchase  house  denied,  where  no  improvements 
were  made  nor  any  part  of  the  price  paid.— 
Baldridge  ▼.  George  (Pa.)  602. 

I   S.    Oood  faith  and  dlllgeace. 

*A  person  held  not  estopped  by  delay  from 
seeking  to  enforce  a  contract  to  convey  real 
estate.— White  v.  Poole  (N.  H.)  255. 

Payment  of  value  of  certain  inchoate  dower 
right  held  condition  precedent  in  suit  for  spe- 
cific performance.— Saldutti  v.  Flynn  (N.  J. 
Ch.)  246. 

I   3.    Proceedings  and  relief. 

Statement  of  manner  of  distribution  of  snm 
to  be  paid  by  complainant  in  suit  for  si)ecific 
performance.- Saldutti  v.  Flynn  (N.  J.  Ch.) 
246. 

Rights  of  parties  in  stilt  for  si)ecific  per- 
formance stated.— Saldutti  v.  Flynn  (N.  J.  Ch.) 
246. 

In  suit  for  specific  performance  held  that 
one  of  the  defendants  should  be  left  to  her 
action  at  law  against  a  codefendant  on  her  re- 
fusal to  make  certain  payment — Saldutti  v. 
Flynn  (N.  J.  Ch.)  246. 

♦In  a  suit  by  the  vendee  in  a  contract  for  the 
sale  of  land  for  an  accounting  and  for  specific 
performance,  the  rents  to  which  complainant 
was  entitied,  determined.— Naaghtui  t.  Elliott 
(N.  J.  Ch.)  85a 
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In.  a  suit  for  specific  performance  by  a  rendee, 
and  for  an  accounting  for  rents,  held  that  de- 
fendant could  not  escape  liability  for  such  rents 
as  he  might  have  received  though  he  did  not 
during  a  certain  period,  on  the  ground  that  he 
had  been  a  receiver  during  such  period.— Nangh- 
ton  V.  Elliott  (N.  J.  Ch.)  858. 

•A  bill  for  specific  performance  of  a  contract 
for  sale  of  land  held  insufficient  in  not  showing 
complainant  had  a  contract  in  writing.— Titus  v. 
Taylor  (N.  J.  Ch.)  1003. 

SPEED. 

Of  trains,  see  "Bailroads,"  f  5. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  liiqnors." 

SPLITTING  CAUSES  OF  ACTION. 

See  "Action,"  t  2. 

STARE  DECISIS. 

See  "Courts,"  §  2. 

STATEMENT. 

By    witness    inconsistent   with   testimony,    see 

"Witnesses,"  §  3. 
•Of  facts  agreed  on  for  submission  to  court,  see 

"Submission  of  Controversy." 

STATES. 

As  trustees  for  public  of  rights  in  navigable 
water,  see  "Navigable  Waters,"  i  1. 

0)urts,  see  "Courts."      „^       .      .      ,    ^-     „ 

Lpgislative  power,   see   "ConsUtutional   Law, 
S  2. 

Legislative  power  to  bestow  franchises,  see 
••Franchises."       ..„,,.     ^      ^   .,   .   i 

Public  lands,  see  "Public  Lands,     I  1. 

i    1.   FoUtlooI  status  and  pel«tloa«. 

"Court  of  Chancery  held  to  have  jurisdiction 
to  enforce  its  decree  foreclosing  mortgage  of 
island  within  harbor  of  New  York,  but  within 
boundary  of  New  Jersey,  though  the  agreement 
of  1833  between  states  of  New  Jersey  and  New 
York  provides  that  New  York  shall  retain  its 
present  jurisdiction  over  islands  lying  in  harbor 
of  New  York.-Cook  v.  Weigley  (N.  J.  ChJ  196. 

STATUTES. 

Constitutionality  in  general,  see  "Constitutional 
Law,"  I  1. 
ProviiioM  relating  to  particular  tubjectt. 

See  "Action,"  i  1;  "Appeal  and  Error"  §  8; 
"Bastards,"  i  1:  "Breach  of  the  Peace  ; 
"Bridges,'*  I  2;  ''Building  and  Loan  Associa- 
tions" ;  .'ipeath,"  §  2  ;.;-pescent  and  D.stribu- 


i,uu.     i  2;  "Executors  and  Administrators,^ 
{$  2,  4-6;  "Franchises";   "Insane  Persons, 
t  2;  "Intoxicating  Liquors,"  §  2;  "Licenses, 
I  1;  "Mechanics'  Liens"  ;  "Municipal  Corpora- 
tions," 8§  4,  6,  7;  "Partition,"   §  1;   "Pau- 
pers,"  1    2:    "Physicians    and    Surgeonsf  ; 
'Quieting  Title,"  S  1;   "Railroads";   "Refer- 
ence," §  1;   "Replevin,"  8   4;    "Sales,"   8   6; 
"Schools  and  School  Districts,"  S  1 ;  "Seduc- 
tion,"   I    1;    "Submission    of    Controversy": 
"Taxation,"    i    1;    "Threats";    "Towns,''    i 
1;   '•Trade-Marks    and   Trade-Names,"    §   2; 
-Wills,"  I  5, 


Assessment  for  public  improvements,  see  "Mu- 
nicipal Corporations,"  8  4. 

Competency  of  witnesses,  see  "Witnesses,"  8  !• 

Computation  of  time,  see  "Time." 

Conclusiveness  of  judgment  in  ejectment,  see 
"Ejectment,"  i  3. 

Inheritance  taxes,  see  "Taxation,"  ST.        _ 

Municipal  bonds,  see  "Municipal  Corporations, 
8  7. 

Public  water  supply.  Me  "Waters  and  Water 
Courses,"  f  4. 

Specific  performance  of  contract  between  hus- 
band and  wife,  see  "Husband  and  Wife,"  8  3. 

Statute  of  frands,  see  "Frauds,   Statute  of." 

Tax  sales,  see  "Taxation,"  8  5. 

Use  of  streets,   see   "Municipal   Corporations,' 
16. 

8   !•     Oexteral  and  speolal  or  loeal  laws. 

•P.  L.  1892,  P.  119 ;  Gen.  St.  p.  500,  8  202 ; 
concerning  the  government  of  cities  of  the  sec- 
ond class,  is  a  special  act  regulating  the  inter- 
nal affairs  of  cities,  and  is  unconstitutionaL — 
Seymour  v.  City  of  Orange  (N.  J.  Err.  &  App.) 
1033. 

P.  li.  1905,  p.  189,  c  91,  being  a  supplement  to 
the  revision  of  the  act  for  taxation  of  railroads, 
held  not  unconstitutional  in  its  provisions  for 
taxation.— Central  R.  Co.  of  New  Jersey  v. 
State  Board  of  Assessors  (N.  J.  Sup.)  244. 

8  2.     Sabjeota  and  titles  of  acts. 

•Acts  1906,  p.  339,  c  218,  held  not  violative 
of  Const,  art  3,  8  29,  requiring  every  law  to 
contain  but  one  subject  expressed  in  its  title. 
—Clark  V.  Tower  (Md.)  3. 

♦Act  March  7,  1895  (P.  L.  pp.  195,  197,  198; 
Gen.  St.  p.  2496,  8  91)  88  3,  7,  10,  hield  in  con- 
travention of  the  constitutional  prohibition  that 
every  law  shall  embrace  but  one  object  ex- 
pressed  in  the  title. — Sharp  v.  Sweeney  (N.  J. 
Sup.)  SS». 

The  act  of  June  12,  1906  (P.  L.  p.  685),  vali- 
dating certain  corporate  acts  of  boards  of  chosen 
freeholders,  is  a  general  law,  embracing  a  single 
object  that  is  expressed  in  its  title,  and  does 
not  deprive  any  party  of  any  remedy  for  en- 
forcing a  contract. — Bloomfield  v.  Board  of 
Chosen  Freeholders  of  Middlesex  County  (N. 
J.  Sup.)  890. 

8   3.    Repeal,  siispeiislon,  ezpiratioii,  and 

TCTlTal. 

•Where  two  acts  on  the  same  subject  are 
repugnant,  the  later  act  operates  to  repeal  the 
earlier  to  the  extent  of  the  repugnancy,  and 
where  the  later  act  covers  the  whole  subject 
and  embraces  new  provisions,  it  will  repeal 
that  act— Board  of  Health  of  New  Jersey  v. 
Borough  of  Yineland  (N.  J.  Ch.)  174. 

8   4.    Constmotlon  and  operation. 

•Gen.  St.  1902,  8  4134,  providing  penalties 
for  loaning  money  on  chattel  mortgage  notes, 
being  penal,  should  receive  strict  construction. 
— Morin  v.  Newbury  (Conn.)  166. 

•In  construing  a  statute  where  ambiguity 
exists  or  literal  interpretation  may  lead  to  ab- 
surd results,  resort  may  be  had  to  the  principle 
that  the  spirit  of  the  law  controls  the  letter.— 
Mendles  v.  Danish  (N.  J.  Sup.)  888. 

•In  construing  an  act,  the  title  of  the  act 
may  be  considered.— Moore  v.  Chartiers  Valley 
Water  Co.  (Pa.)  936. 

♦Where,  in  a  suit  to  restrain  the  removal 
of  dead  animals  through  the  streets  of  a  city,  de- 
fendant relied  on  Pub.  Laws,  1904,  p.  44,  c. 
1162,  which  was  repealed  before  final  hearing. 
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the  plea  fell  with  the  statate.— Barnes  t.  N. 
Hoj  &  Son  (R.  I.)  277. 

(  5.    PlekdlMc  aad  wiideaoe. 

*In  certiorari  to  review  the  proceeding  of  the 
board  of  dioeen  freeholders,  evidence  that  the 
statute  under  which  the7  acted  was  not  approv- 
ed by  the  Oovemor  as  required  by  Const,  art 
•',  I  7,  held  incompetent.— Bloomiield  v.  Board 


of  Chosen  Freeholders  ot  Middlesex  Coanty  CS. 
J.  Sup.)  890. 

'Certificate  of  Secretary  of  State  that  bill  09 
file  in  his  oflSce  has  been  passed  by  the  Legisla- 
ture and  approved  by  the  Governor  held  cod- 
clusive  that  it  has  t>ecome  a  law. — Bloomfield  t. 
Board  of  Chosen  Freeholders  of  Mid<Ue»ei 
County  (N.  J.  Sup.)  890. 


STATUTES  CONSTRUED. 


XnXTTED  STATES. 

CONSTITUTION. 
Art.  4.  t  2 480 

STATUTES  AT  LARGE. 

1802,  April  14,  ch.  28,  2 
Stat.  155 657 

1855,  Feb.  10,  ch.  71,  t  1, 
10  Stat.  604  [U.  S. 
Comp.  St.  1901,  p.  1268]  667 

1898,  July  1,  ch.  541,  30 
Stat.  557  [U.  S.  Comp.  St. 
1901,  p.  3439].  Amend- 
ed by  Act  1903,  Feb.  5, 
ch.  487,  i  72,  32  Stat. 
800  [U.  S.  Comp.  St. 
Supp.  1905,  p.  689] 430 

1903,  Feb.  5,  eh.  487,  i  72, 
32  Stat.  800  [U.  S. 
Comp.  St.  Supp.  1905,  p. 
689]    430 

COMPILED  STATUTES  1901. 

Page  1268 <Xi7 

Page  3439 430 

COMPILED  STATUTES 

(SUPP.)  1905. 

Page  689 430 

CONNECTICUT. 

GENERAL  STATUTES  1902. 
«S  292-^17   1058 

!296  064 
761  147 
791 9«o,  10«5 

S§  792,    807 965 

I  834    073 

I  1509   957 

S  3687    965 

ji  3838   147 

i  4134   156 

i  4120    965 

{{  4222,  4225.  4226,  4229  132 
i  4481.    Amended  by  Laws 

1903,  p.  6,  ch.  6 289 

4579  595 

.  4864,  4865 141 

i  4868,    4869.      Amended 

by  Laws  1903,  p.  49,  ch. 

72    436 

II  4907-4911    295 

LAWS. 

1877-79,  p.  324,  ch.  99. 
Amended  by  Laws  1880- 

81,  p.  520,  ch.  40 289 

1880-81,  p.  520,  ch.  46. . . .  289 

1903,  p.  6,  ch.  6 289 

1903,  p.  49,  ch.  72 436 

1903,  p.  91,  ch.  130 947 

1905,  p.  264,  ch.  24 436 

1905,  p.  323,  ch.  Ill 947 

1905,  p.  324.  ch.  113 141 


DIXAWAKE. 

REVISED  CODE  1852. 

Amended  in  1883,  ch.  7,  { 
5 693 

Amended  in  1803,  ch.  117..  571 

Amended  in  1893,  ch.  120, 
S   41 781 

Amended  in  1893,  ch.  226  772 

LAWS. 

1897,  Append,  p.  9,  !§  17, 
20    782 


MAXXB. 

REVISED  STATUTES  1903. 

Ch.  4,  Sf  9(^-98 516 

Ch.  18,  «  51 523 

Ch.  23,  §  72 115 

Ch.  27,  8  67 523 

Ch.  84,  I   17 257 

Ch.  84,  i  104 20 

KARTLAND. 

CONSTITUTION  186*. 
Art  4,  8  34 1071 

CONSTITUTION  1867. 
Declaration  of  Rights,  art. 
38  


Art.  3,  {  29. 
Art.  4,  {  28. 


.       3 
.1071 


CODE  1904. 
Art.  93,  88  253,  254. . , 


.     10 

CODE  OF  PUBLIC  GENER- 
AL LAWS  19U4. 

Art.  16,  8  90 823 

Art.  16,  8  f>3 60 

Art.  16,  8  129 54 

Art.  21,  8  9 865 

Art.  23,  88  243,  245 409 

Art.  24,  8  8 42 

Art.  J53,  8  26 865 

.\rt.  67,  {8  1.  2 49 

Art.  75,  8  25 752 

Art.  81,  «  2 628 

Art.  81,  88  84-86 369 

Art.  81,  88  89-93 369 

Art.  81,  8  92 628 

Art.  81,  18  98,  154 40 

Art.  81,  8  210 628 

Art.  93,  8  103 49 

Art.  98,  U  317,  818 926 

CODE   OF  PUBLIC  LOCAL 

LAWS  1904. 
Art  33,  8  24 929 

CITY  CHARTERS. 

Baltimore,  88  8,  9,  37 45 

Baltimore,  8  170 628 


Baltimore.     Laws  1898,  p. 

241,  ch.  123,  8  « 31S 

Baltimore.     Laws  1808,  p. 

336,  ch.  123,  8  170 30 

LAWS. 

1796,  di.  45 35;{    I 

1801,  ch.  «2 3.'i;j   I 

1805,  ch.  9* atJ 

1817,  ch.  71 3.\5 

1870,  p.    739,    ch.    412.     i 

10   4«y 

1872,  p.  171,  ch.  119,  {  4.  .  H'.i    I 

1876,  p.  378,  ch.  237 31.S 

1888,  p.  645,  ch.  395 SIS 

1890,  p.  205,  ch.  187 a4<;    • 

18!»0,  p.  537,  ch.  4.01 369 

1898,  p.  241,  ch.  12.3,  8  «. 

Baltimore  City  Charter..  31* 
1898,  p.   336.  ch.  123.  8  ITO. 

Baltimore  City  Charter.  .   368 

1898,  p.  900,  ch.  300 45 

1904.  pp.  147,  149.  ch.  87, 

88  8,  9 ;  35:^ 

1904,  p.  388,  ch.  225 lOiiT 

1904,  p.  920,  ch.  03.> M 

1904,  p.  11(»,  ch.  661.. 57,  91.S 
1006,  p.  339,  ch.  218 3 

NEW  HAMPSBORE. 

CONSTITUTION. 

Bill  of  Rights,  art  12 392 

Arts.  5.  6 382 

PUBLIC  STATUTES  1901. 

Ch.  57    3TS 

Ch.  59,  8  11 3Ts 

Ch.  112,  8  15.    Amended  by 

Laws    1906,    p.   528,   ch. 

116    683 

Ch.  160,  88  1,  21-23 386 

Ch.  191,  8  7 944 

Ch.  193,  8  18 944 

Ch.  195,  $9 392 

Ch.  215,  8  1 255 

Cai.  224,  8  26 397 

Ch.  245,  8  4 941 

LAWS. 

1883,  p.   47,    ch.    58,    8    1 

298.  831 
1903.   p.  82,  ch.  95.  S  8, 

d.   9 683 

1903,  pp.  86,  88,  ch.  95. . .  693 
1903,  p.  93,  ch.  95,  8  33. .  376 
1906,  p.  432,  ch.  40. 1  1. . .  392 

1905,  p.  528.  ch.  116 685 


NEW   JEB8ET. 

CONSTITUTION. 

Bill  of  Rights,  8  1 489 

Art.  1,  par.  1 165 

Art.  4,  I  7,  par.  11 103!) 

Art  5,  8  7 890 
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GENERAL  STATUTES. 

'age  u0a{2U2 10S3 

•age  907    •*8» 

•age  1185 177 

•age  1282 1»2 

'age  1409 860 

•age  1604,4  10 888 

•age  1791,  §   23 204 

•age  1813,  |  140 204 

•age  1919,  |  Hi 162 

•age  1938,  {   1 869 

•age  2012 1009 

•age  2345.  $  29 853 

'age  24as 164 

'age  2496,  f  9 859 

•age  3141 877 

?age  3486    715 

•age  3694,  iS  34,  85 1041 

REVISED  STATUTES  1846. 

riUe  5.  ch.  3,  f  20 1041 

ntle  30,  ch.  21.  Amend- 
ed by  Laws  1876,  p.  08. .  877 

REVISION  1875. 
'age  1 488 

REVISION  1877. 

'age  179,  J  1282 489 

'age  192,8  85 1041 

LAWS. 

797,  p.  241 177 

S42,  p.  164 1041 

*57,  p.  452 504 

8«5,  p.  517,  §45 164 

870,  p.  98 877 

876,  p.  103 489 

881,  p.  25)5 1030 

883.  p.  177 164 

883,  p.  183,  J  21 164 

891,  p.  33 1041 

892,  p.  119 1033 

892,  p.  360 466 

,895,  pp.  196,  197,  198,  {§ 

3,  7,  10 859 

896,  p.  277 881,  885 

896,  p.  277,  J  6 489 

896,  p.  285,  H  27,  28. . . .  913 
896,  p.  286,  J  30..., 910,  913 

896,  p.  288,  «  33 849 

896,  p.  291,  I  42 123 

896,  p.  300 879 

896.  p.  .W3,  f  82 1041 

896,  p.  303,  1  83 482 

897,  p.  46 885 

897,  p.  285,  JS  2,  6 877 

897.  p.  291,  {  12 837 

897,  p.  206,  i    28,  par. 

1  856 

898,  p.  156 990 

898.  p.  312,  (  l«3d 877 

SaS,  p.  410,  I  43a 881 

,«»8.  p.  466,  I  3 198 

898.  p.  564,  J  33 843 

898.  p.  610,  {  143. .  .846,  906 

898,  pp.  744-747,  {|  82- 

90  202 

R96,  p.  748,  8  92  et  seq. .  202 

898,  p.  752.  §  99  et  seq. .  445 

898.  pp.  752-756,  g§  99- 

110 202 

9.m.   p.  806,  i  40 808 

S9R,  p.  807 866 

S.08.  p.  894.  i  74 853 

898,  p.  961,  16 717 


.880, 
809, 


900, 
900, 
901, 
901, 
902. 

120 
902, 
902, 
902, 
902, 
902, 
903, 
903, 
903, 
903, 
903, 
003, 
903, 
903, 
903, 

par. 
903, 
903, 

63 
903. 

56 
903, 
903, 
;904, 
905, 
905, 
905. 
905, 
905, 
006, 
906, 


p.  73,  ch.  41 174 

p.  204 840 

p.  236 739 

p.  473 489 

p.  113,  ch.  72 174 

p.  363,  14 239 

p.  33 837 

p.  58 998 

pp.  108,  111,  a   111, 

QQQ 

ppVax)',  284!!!!!!!  509 

p.  611.  art.  2,  J  5...  881 

p.  540 485 

p.  5tK> 179,  192 

p.  793 1029 

p.  21 848 

p.  27,  f  2 849 

p.  70,  «  62 809 

p.  80 1036 

p.  279,  J  93 162 

p.  381,  5  6 440 

p.  394 856 

p.  395.  «  3.  j>ar.  2..  201 
pp.  395,  890,  t  3, 

4 7. 500 

p.  386.  {  3,  par.  8. . .  903 
pp.  420,  436,  a   41, 

984 
pp.'473!*477,'Vl''43.  „„, 

P.M7.V44! !!!!!!!  ssi 
p.  579.1 155 444 

p.  152 867 

P.  123 903 

p.  126,  ch.  69.  I  6. . .  244 

p.  189,  ch.  81 244 

P.-360 848 

p.  461 489 

p.  14 8.38 

p.  685 800 


FENNSTIiVAKIA. 

CONSTITUTION. 
Art  14,  is  2,  7 636 

LAWS. 

1842,  p.  262 1085 

1851,  p.  320 1084 

1855,  p.  ,S09 1077 

18.1.5,  p.  .S<« 944 

18»!9,  p.  72 942 

1878,  p.  129 1079 

1887,  p.  310 403 

1887,  p.  .332 906 

1888,  p.  10 549 

1893,  p.  415 649 

1895,  p.  300 619 

1895,  p.  369 936 

1901,  p.  43 1089 

1901.  p.  142 1096 

1901,  p.  531 648 


RHODE  jnukxm. 

GENERAL  LAWS  1896. 

Ch.  11.  8  32 604 

Ch.  26,  8  8 301 

Ch.  26,  I  12 274 

Ch.  54,  18  4,  5 802 

Ch.  62.  H  8-10 302 

Ch.  166«       Amended      by 

Laws  1801,  p.  836,  ch. 

826   284 


Ch.  105,  t  14.  Amended 
by  Laws  1902,  p.  40,  ch. 

971,  i  5 616 

Ch.  195,  Si  18, 19.  Amend- 
ed by  Laws  1902,  p.  39, 

ch.  971 609 

Ch.  202,  I  1 274 

Ch.  203,  f  31 282 

Ch.  205.  |§2,  3 269 

Ch.  253.  Amended  by 
Laws    1902,    p.    53,    ch. 

880  615 

Ch.  256,  8  19 274 

Ch.  260,  8  1.  Amended  by 
Laws  1905,  p.  354,  f 
1153  :... 616 

LAWS. 

1844,  8  11 ..815 

1878,  p.  120,  ch.  688,  8  8. .  307 
1898-W,  p.  234,  ch.  674.  | 

67  641 

1889,  p.  189,  ch.  649 608 

1901,  p.  336,  ch.  926 284 

1902,  p.  39,  ch.  971 608 

1902,  p.  40,  ch.  8n,  J  6. .  616 

1902,  p.  5.3,  ch.  980 616 

1802,  p.  67.  ch.  889,  8  1. . .  801 

1908,  p.  33,  ch.  1101 802 

1804,  p.  44,  ch.  1162 277 

COURT  &  PRACTICE  ACT 
1806. 

!9 608 
304  608,  600 
316 603 

8  323   605 

<  328    608,  609 

88  337,    402 608 

«  473   275 

J  490    304,  610 

I  491    610 

8  497 266 

I  526   261 

8  824   272 

I  1163   616 


VERMONT. 

STATUTES. 

I  i>:J6-e42 667 

1183 80 

1137    631 

I   1'I65,  2380,  2384 14 

•-v,l)8   81 

I  lislO 577 

h  -S80,    3969.      Amended 
by  Laws  1902,  p.  64,  No. 

<W.  8  6 8.: 

8  4921  532 

i  4(ti7   58(j 

8  5206 677 

LAWS. 

1886,  p..  28,  No.  40,  8  1. . .     14 

1896,  p.  42,  No.  49 89 

1896,  p.  89,  No.  121 626 

1902,  p.  64,  No.  68,  8  6...  82 
1902,  pi    ll!i    No.    90,    8 

98   78 

1804,  p.  129.  No.  116 78 

1804,  pp.  l.'>3-156.  No.  116, 

88    103-114    78 

1906,  p.   210,    No.    200,   t 

8   677 
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65  ATLANTIC  RBPORTBH. 


STAY. 


Of  action  In  feneral,  aee  "Action,"  §  8. 

STOCK. 

Corporate  stock,  see  "Corporationa,"  11  2,  7. 

STOCKHOLDERS. 

Of  corporations,  see  "Corporations,"  f  8. 

STOLEN  GOODS. 

See  "Receiving  Stolen  Goods." 

STORAGE. 

See  "Warehousemen." 

STREET  RAILROADS. 

See  "Railroads." 

Carriage  of  passengers,  see  "Carriers." 

Conclusiveness  of  adjudication  In  action  for  in- 
juries caused  by  operation  of,  see  "Judgment," 
§  3. 

Grant  of  franchise  to  br  municipality,  see  "Mu- 
nicipal Corporations,     i  4. 

Ground  and  subject  of  damages  in  acttbn  for 
injuries  caused  by  operation  of,  see  "Dam- 
ages," f  1. 

Use  of  streets  In  cities  by,  see  "Municipal  Cor- 
porations," t  8. 

$   1.   EataltUaluneiit,     ooastmotlOB,     mmA 
malntenanee. 

The  smallness  of  a  charge  niade  for  a  fran- 
chise for  the  maintaining  of  a  switch  connecting 
a  street  railway  traclc  with  a  warehouse  held 
not  to  invalidate  the  ordinance. — Dulaney  v. 
United  Rys.  &  Electric  Co.  (Md.)  45. 

A  city  ordinance  granting  a  franchise  to 
lay  a  switch  track  construed,  to  authorize  the 
laying  of  the  track  across  the  sidewalk  so  as  not 
to  break  the  level  of  the  foot  pavement,  etc. — 
Dulaney  v.  United  Rys.  &  Electric  Co.  (Md.)  40. 

A  street  railway  company  authorized  to  use 
the  streets  of  a  city  for  its  tracks  heJd  to  have 
equal  riRhts  with  property  owners  in  the  use 
of  the  street— Dulaney  v.  United  Rys.  &  Elec- 
tric Co.  (Md.)  45. 

A  provision  in  a  street  railway  ordinance  im- 
posing a  penalty  for  delaying  or  hindering  cars 
held  applicable  only  to  cases  of  unreasonable 
hindrance  or  delay. — Dulaney  ▼.  United  Rys.  & 
Electric  Co.  (Md.)  45. 

I  2.     Regnlatlon   and  operation. 

A  street  railway  company  held  under  no  duty 
to  travelers  to  repair  highways  except  such  as 
is  imposed  by  statute. — Crotty  v.  City  of  Dan- 
bury  (Conn.)  147. 

A  complaint  against  a  street  railroad  for 
injuiT  to  an  automobile  in  attempting  to  avoid 
a  collision  at  night  held  to  state  a  cause  of 
action.— Garfield  v.  Hartford  &  S.  St.  Ry.  Co. 
(Conn.)  598;  Bell  t.  Same  (Conn.)  600. 

*In  an  action  against  a  street  railroad  com- 
pany for  personal  injuries,  burden  held  on  plain- 
tiff to  prove  negligence  on  part  of  defendant — 
Heidelbaugh  v.  People's  Ry.  Co.  (Del.  Super.) 
587. 

*Motorman  held  bound  to  use  every  reason- 
able means  in  his  power  to  prevent  a  colli- 
sion between  street  car  and  vehicle  on  or  near 
track.— Ileidelbaugh  v.  People's  Ry.  Co.  (Del. 
Super.)  587. 


♦Street  railroad  company  and  public .  geneTs^ 
ly  held  each  bound  to  exercise  its  rights  in  > 
public  street  with  due  regard  to  the  rights  «! 
the  other.- Heidelbaugh  v.  People's  Ry.  Gi. 
(Del   Super.)   587. 

*In  an  action  for  injuries  to  plaintifira  car 
in  a'  collision  with  a  street  car,  the  bnrd^ 
is  on  plaintiff  to  prove  that  defendant's  negli- 
gence was  the  proximate  cause  of  the  injury.— 
Weldon  v.  People's  Ry.  Co.  (DeL  Super.)  5S&. 

*In  an  action  against  a  street  railway  com- 

ftany  for  damages  to  plaintiff's  cart  in  a  cc^- 
ision,  plaintiff  was  chargeable  with  the  negli- 
gence of  the  driver  of  the  cart.— Weld<Mi  v.  Peo- 
ple's Ry.  Co.  (DeL  Super.)  589. 

*A  person  approaching  a  street  railway  track 
with  which  he  Is  faminar  must  avail  himself 
of  his  knowledge  of  the  locality,  and  reasos- 
ably  use  his  senses  to  prevent  an  accident— 
Weldon  v.  People's  Ry.  Co.  (Del.  Super.^  .>'*. 

Where  the  motorman  of  a  street  car  and  the 
driver  of  a  cart  were  approaching  eai^  other, 
each  was  entitled  to  presume  that  the  other 
would  use  reasonable  care  to  avoid  a  eollisioo. 
—Weldon  v.  People's  Ry.  Co.  (DeL  Snper.) 
589. 

'Rights  of  a  street  railway  company  and  a 
traveler  on  a  highway  to  use  the  streets  are  co- 
ordinate, and  must  be  exercised  in  a  reasonable 
and  careful  manner,  so  as  not  to  unreasonably 
interfere  with  the  rights  of  the  other. — Weldim 
V.  Pe<«)le'8  Ry.  Co.  (Del.  Super.)  589. 

In  an  action  for  injuries  caused  by  the  run- 
ning away  of  a  horse  which  beoune  nnmanage- 
able  owiQg  to  the  noise  of  defendant's  street 
car,  the  jury  will  be  deemed  to  have  applied 
instruction  to  the  case  in  hand,  so  that  it  was 
not  injurious  to  the  defendant— Applegate  v. 
West  Jersey  &  8.  R.  Go.  (N.  J.  Err.  £  Aih).) 
127. 

*A  motion  for  nonsnit  heid  properly  denied, 
in  an  action  against  street  car  company  for 
frightening  plaintiffs  horse.— Applegate  ▼.  West 
Jersey  &  8.  R.  Co.  (N.  J.  Err.  A  App.)   127. 

•Where,  in  an  action  for  injury  to  a  pedestrian 
on  a  public  street  it  was  shown  where  the  ac- 
cident occurred  ,  there  was  a  sign  requiring 
cars  to  ran  slow,  lleld,  that  this  created  a  duty 
as  to  such  persons  as  would  be  likely  to  be  in- 
jured by  a  failure  to  oiiserve  the  precaution,  so 
that  proof  of  a  violation  of  the  rule,  resulting 
in  injury  to  plaintiff,  was  evidence  warrantine 
finding  defendant  liable.— Hayward  v.  North 
Jersey  St  Ry.  Co.  (N.  J.  Err.  &  App.)  737. 

♦Where,  under  the  proof,  reasonable  minds 
might  differ  as  to  whether  a  person  injured  by 
a  car  was  guilty  of  ctwtributory  negligence,  it 
is  a  question  for  the  jury. — Bauer  v.  North  Jei^ 
sey  St  Ry.  Co.  (N.  J.  Err.  &  App)  1037. 

♦Where  an  obstacle  Intervenes  to  prevent  a 
pedestrian  from  seeing  approaching  street  cars, 
prudence  requires  delay  until  proper  observa- 
tion has  been  made. — Hageman  v.  North  Jer- 
sey St  Ry.  Co.  (N.  J.  SnpO  834. 

♦It  is  the  duty  of  a  foot  passenger  crossing  a 
street  car  track  to  look  for  approaching  cars 
which  may  put  him  in  danger. — Hageman  t. 
North  Jersey  St  Ry.  Co.  (N.  J.  Sup.)  834. 

♦A  bicyclist  held  guilty  of  contributory  neg- 
ligence in  attempting  to  cross  a  street  car  tradL 
in  front  of  a  moving  car  w^ithont  looking  to  the 
rear  to  discover  his  danger. — Harbison  v.  Cam- 
den &  Suburban  Ry.  Co.  (N.  J.  Sup.)  868. 

♦In  an  action  against  a  street  railway  com- 
pany for  injuries  to  a  bicyclist  as  he  attempted 
to  cross  the  tracks  directly  in  front  of  a  mov- 
ing car,  the  motorman  held  not  guilty  of  ne^i- 
gonce  in  failing  to  ring  the  bell  or  atop  ths  car 
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n  time  to  preyent  coIUrion. — Harbison  t.  Cun- 
len  &  Suburban  R7.  Co.  (N.  J.  Sup.)  868. 

*In  an  action  for  personal  Injuries  sustained 
It  a  grade  crossing  by  collision  witb  an  electric 
"ar,  the  question  of  defendant's  negligence  on 
:oDflicting  evidence  held  for  the  Jury,— Boggs  v. 
?ittsburg,  McK.  &  0.  Ky.  Co.  (Pa.)  636. 

*In  an  action  against  a  railroad  company 
for  injuries  received  b^  plaintiff  while  riding 
n  his  buggy  by  a  collision  with  a  street  car, 
eU,  that  the  question  of  defendant's  negligence 
vas  for  the  Jury.— Sturgeon  v.  Beaver  Valley 
rraction  Co.  (Pa.)  ,767. 

*In  an  action  against  a  street  railway  com- 
>any  to  recover  oamages  for  personal  injuries 
>7  a  collision  of  street  car  with  plaintiSTs 
vagon,  held,  that  the  question  of  defendant's 
legligence  was  for  the  Jury.— Mortimer  v.  Bea- 
rer Valley  Traction  O.  (Pa.)  758. 

*The  right  of  the  public  to  use  the  track  of 
L  street  railway  company  is  subordinate  only 
o  the  right  of  tlie  company  to  have  a  clear 
rack. — Barto  v.  Beaver  Valley  Traction  Co. 
Pa.)  792. 

*In  an  action  by  a  man  and  wife  against  a 
itreet  railway  company  to  recover  for  person- 
il  injuries  by  collision  with  a  street  car  while 
hey  were  riding  at  night  in  a  buggy,  the  ques- 
ion  of  defendant's  negligence  was  for  the  Jury. 
—Barto  V.  Beaver  Valley  Traction  Co.  (Pa.) 
r92. 

*In  an  action  for  Injuries  to  plaintiff  hj 
:>olli8ion  between  a  wagon  in  which  he  was  rid 
>ng  and  street  car  at  a  crossing,  the  question 
of  defendant's  negligence  was  for  the  Jury.— 
Bmmel  v.  Pittsburg  Rys.  Co.  (Pa.)  1088. 

•In  an  action  for  injuries  to  a  boy  on  a 
street  car  track,  evidence  held  to  show  negli- 
cence  on  the  part  of  the  motormao  rendering 
defendant  company  liable  therefor.— (Conner  v. 
I'ittsburg  By.  Co.  (Pa.)  1106. 

STREETS. 

See    "Highways";    "Monidpal    Corporations," 
<  6. 

SUBMISSION  OF  CONTROVERSY. 

Court  and  Practice  Act  lOOo,  p.  93,  c.  18,  < 
{23.  providini;  for  the  determination  of  qnes- 
ions  on  a  rase  made,  held  to  apply  only  to 
•ases  where  all  the  facts  are  ascertained  from 
be  concurrent  statements  of  the  parties,  and 
lot  from  evidence  aliunde  such  concurrent  state- 
nents  in  which  all  parties  having  an  adversary 
nterest  shall  have  concurred.— In  re  Guild  (R. 
i.)  605. 

In  a  controversy  on  a  case  made  under  Court 
ind  Practice  Act  1905,  p.  03,  c.  18,  i  323,  a 
>arty  summoned  to  join  in  such  proceeding  may 
'efuse  to  concur  in  the  statement  of  other  par- 
ies, and  claim  to  have  disputed  facts  ascer- 
ained  by  a  bill  in  equity,  in  which  case  the 
■ourt  might  properly  decline  to  decide  the  case 
nade.— In  re  Guild  (R.  I.)  605. 

The  court  could  jiot  appoint  trustees  to  ad- 
ninister  charitable  bequests  on  a  case  made  to 
letermine  the  validity  thereof  under  Court  and 
=»ractice  Act  1905.  p.  93,  c.  18,  i  323.— In  re 
3uild  (R.  I.)  605. 

Where  all  the  parties  to  a  case  made  tmdet 
:onrt  and  Practice  Act  1905,  p.  93,  c.  18,  i  323, 
rere  not  concurring  parties,  and  others  were 
lot  shown  to  have  been  served,  and  still  others 
vers  not  properly  before  the  court,  the  petl- 
ion  would  be  dismissed.- In  re  Guild  (R.  I.) 
»5. 


SUBROGATION. 

Of  mortgagee  on  foreclosure  of  second  mortgage 
to  rights  of  party  whose  support  was  provided 
for  In  first  mortgage,  see  "Mortgages,"  (  6. 

Judgment  in  ejectment  held  not  to  preclude 
purchasers  at  foreclosure  sale  from  maintain- 
ing suit  in  equity  to  be  subrogated  to  rights  of 
mortgagee.— Stump  v.  Warfield  (Md.)  846. 

In  ejectment,  plea  held  not  sufficient  to  show 
right  of  purchasers  at  foreclosurs  sale  to  be 
subrogated  to  rights  of  mortgagee.— Stump  v. 
Warfield  (Md.)  346. 

'Sureties  completing  performance  ol  .con- 
tract for  erection  of  building  for  county  held 
entitled  to  subrogation  to  rights  of  contractor 
to  extent  necessary  to  reimburse  them,  but  no 
further. — Union  Stone  Co.  v.  Board  of  Chosen 
Freeholders  of  Hudson  County  (N.  J.  ChO  466.    . 


See  "Action." 


SUIT. 


SUMMARY  PROCEEDINGS. 

Recovery  of  possession  by  landlord,  see 
lord  and  Tenant,"  |  7. 


'Land- 


See  "Process." 


SUMMONS. 


SUNDAY. 


Effect  of  delivery  of  notice  of  claimant  to  con- 
stable on  Sunday  on  validly  of  levy,  see 
"Sheriffs  and  Constables,"  |  I. 

SUPERVISORS. 

Of  election,  see  "Sections,"  |  1. 

SUPREME  COURTS. 

See  "Gourts,"  |  S. 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURPRISE. 

Ground  for  new  trial,  see  "New  Trial,"  |  1. 

SURRENDER. 

Of  security  by  surety,  see  "Principal  and  Sure- 
ty." t  2. 

SURVIVAL 

Of  cause  of  action,  see  "Abatement  and  Re- 
vival," t  1. 

TAXATION. 


65  A.— 76 


Apportionment  under  will  between  tenants  for 
life  and  remaindermen  of  assessment,  see  "EIz- 
ecutors  and  Administrators,"  |  2. 

Assessments  for  municipal  Improvements,  see 
"Municipal  Corporations,"  g  4. 

Condnsiveness  of  Judgment  in  proceedings  to 
abate  taxes,  see  "Judgment,"  |  4. 

Determination  of  tax  title  in  partition,  ae* 
"Partition,"  |  L  *~        -. 
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Existence  of  other  remedy  as  Rfferting  right  to 
mandamus  to  compel  paTment  of  taxes,  see 
"Mandamus,"  (  1. 

Expert  evidence  in  action  to  review  tax  assess- 
ment see  "Evidence,"  {  10. 

General  and  special  or  local  laws  regulating 
taxation,  see  "Statutes,"  |  1. 

Grounds  for  new  trial  in  actions  to  collect  tax- 
es, see  "New  Trial,"  (  1. 

Laws  relating  to  taxation  as  denial  of  equal 
protection  of  laws,  see  "ConHtitutional  Law," 


I  5. 
Of  cai 


capita]  stock  in  corporation,  see  "Corpora- 
tions,"  {  7. 

Privilege  taxes,  see  "Intoxicating  Liquors,"  ( 
1 ;  "Licenses,"  |  1. 

Review  in  general  of  value  of  property  for  tax- 
ation, see  "Appeal  and  Error,     |  t. 

Review  in  tax  proceedings  as  dependent  on 
tiieory  of  cause  in  lower  court,  see  "Appeal 
and  Error,"  {  7. 

S   1.    Constitiitloiial     reqnlxeaieata     and 
resirletiona, 

*Wbere  a  tax  assessment  is  objected  to  as  un- 
equal, the  inequality  most  be  predicated  as  of 
the  valuation  of  property  to  which  a  common 
standard  of  valuation  may  be  applied. — Con- 
solidated Gas  Co.  of  Baltimore  City  v.  City  of 
Baltimore  (Md.)  628. 

P.  L.  1905,  p.  188,  c.  91,  being  a  supplement 
to  the  revision  of  the  act  for  taxation  of  rail- 
roads, held  not  unconstitutional  in  its  provisions 
for  taxation.— Central  R.  Co.  of  New  Jersey  v. 
State  Board  of  Assessors  (N.  J.  Sup.)  244. 

i   2.    IilaMUtr  of  jparsoBS  mud  property. 

Under  Code  Pub.  Gfen.  Laws,  art.  81,  If  84- 
86,  90.  and  section  86a  (Laws  1890,  p.  537.  c. 
491),  held  that  banks  or  corporations  are  not 
exempt  from  taxation  on  stock  loans  of  the  city 
of  Baltimore  held  by  them,  so  as  to  relieve  the 
city  of  obligation  to  pay  taxes  thereon.— State 
V.  City  of  BalUmore  pild.)  369;  City  of  Balti- 
more V.  State,  Id. 

*A  private  alley  held  subject  to  taxation.— 
Hill  v.  Williams  (Md.)  413. 

•General  Tar  Law  1903,  S  8,  par.  4  (P.  L. 
1908,  pp.  395,  396).  held  to  limit  exemption  of 
charitable  institution  from  taxation  to  the 
identical  tract  upon  which  the  building  is 
erected,  and  to  so  much  of  that  tract  as  is  nec- 
essary for  the  fair  enjoyment  of  the  building. — 
Sisters  of  Charity  of  St.  Elisabeth  v.  Cory  (N. 
J.  Err.  &  App.)  500 ;    Same  v.  Thompson,  Id. 

*A  grant  of  exemption  from  taxation,  must  be 
construed  most  strictly  against  the  grantee, 
and  can  never  be  permitted  to  extend  beyond 
what  the  terms  of  the  concession  clearly  require. 
—Sisters  of  Charity  of  St.  Elizabeth  v.  Cory 
(N.  J.  Err.  &  App.)  500;  Same  v.  Thompson, 
Id. 

Stock  once  issued  is  and  remains  outstanding 
within  the  franchise  tax  law,  though  owned  by 
the  corporation  issuing  the  same,  until  retired 
and  canceled  in  the  manner  provided  by  Corp. 
Act,  «§  27,  28,  30  (P.  L.  1896,  pp^  28o,  ^, 
for  the  reduction  of  capital  stock. — ^Knickerbock- 
er Importation  Co.  v.  State  Board  of  Assessors 
(N,  J.  Err.  &  App.)  913. 

•Under  P.  L.  1908,  p.  895,  |  3,  par.  2,  prop- 
erty used  by  a  city  for  operating  a  public  water 
supi>ly  system  established  under  statutory  au- 
thori^  is  exempt  from  taxation. — City  of  Perth 
Amboy  v.  Barker  (N.  J.  Sup.)  201. 

•P.  L.  1903,  p.  396,  f  3,  par.  2,  exempting 
property  of  mumcipalities  from  taxation,  is  not 
confined  to  property  located  within  the  bounds 
of  the  municipality  which  owns  it. — City  of 
Perth  Amboy  v.  Barker  (N.  J.  Sup.)  201. 


*Tfae  right  of  a  city  to  exemption  from  taxa- 
tion of  property  used  for  a  puUic  water  supplr 
system  is  not  taken  away  by  the  fact  th&t  sale^ 
of  surplus  water  are  made  to  parties  outside  of 
the  territorial  limits  of  the  city.— City  of  Perth 
Amboy  v.  Barker  (N.  J.  Sup.)  201. 

*To  entitle  a  corporation  to  the  exemption 
from  the  franchise  tax  on  its  capital  stnck 
given  by  P.  L.  1901,  p.  33,  it  mast  appear  that 
at  least  50  per  cent,  of  its  capital  stock  is  in- 
rested  in  mining  or  manufacturing  carried  oa 
in  the  state. — Halsey  Electric  Generator  Co.  v. 
State  Board  of  Assessors  (N.  J.  Sup.)  837. 

§   3.    IiOTy  and  aaaeasment. 

Baltimore  City  Charter  (Laws  1898,  p.  336. 
c.  123)  S  170,  held  to  afford  opportunity  to  the 
taxpayer  to  l>e  heard  requisite  to  the  validity 
of  asses.sment8.— State  v.  City  of  Baltimore  (Md.'i 
369 ;    City  of  Baltimore  v.  Stote,  Id. 

Code  Pub.  Gen.  Laws,  art  81,  K  80.  90. 
held  to  make  valid  provision  for  assessnient  of 
the  stock  loans  of  the  city  of  Baltimore.— State 
V.  City  of  Baltimore  (Md.)  869 ;  City  of  Balti- 
more V.  State,  Id. 

Taxation  held  uniform,  though  methods  of  as- 
sessment vary.— State  v.  City  of  Baltimore  (Md.t 
369;    City  of  Baltimore  v.  Stete,  Id. 

The  one  in  whom  is  the  fee  simple  to  a  priv- 
ate alley  held  the  one  to  whom  it  is  to  be  as- 
sessed, notwithstanding  easements  of  otlieis 
therein.— Hill  t.  WiUiams   (Md.)  413. 

•Another  than  the  owner  of  a  private  alley 
held  not  entitled  to  object  that  the  owner  was 
not  given  notice  of  assessment  for  taxes.— 
Hill  y.  WillUms  (Md.)  418. 

♦On  a  review  by  the  Baltimore  city  court  of  a 
tax  assessment  made  by  the  appeal  tax  court,  i: 
was  competent  to  inquire  from  the  members  of 
the  latter  what  were  their  methods  in  reaching 
the  assessment  they  made,  for  the  purpose  of 
showing  that  it  was  illegal  or  excessive. — Con- 
solidated Gas  Co.  of  Baltimore  City  v.  C'r.\ 
of  Baltimore  (Md.)  628. 

•Under  Code  Pub.  Gen.  Laws  1904,  art  81.  H 
2,  92,  210,  held  error,  in  assessing  for  taxation 
a  gas  company's  easements  in  the  streets,  lo 
charge  the  company  with  its  own  outstanding 
obligations. — Consolidated  Gas  Co.  of  Baltimore 
City  V.  City  of  Baltimore  (Md.)  628. 

•Statement  of  powers  of  the  State  Board  of 
Equalization  of  Taxes,  under  P.  L.  1935,  p.  126, 
c.  67,  g  6,  as  to  ordering  a  reassessment- 
Central  R.  Co.  of  New  Jersey  v.  Sute  Board 
of  Assessors  (N.  J.  Sup.)  244. 

A  personal  covenant  in  a  lease  that  the  less<^ 
will  pay  taxes  does  not  make  the  lessee  the 
owner  or  taxpayer  within  General  Tax  Act, 
April  8,  1903  (P.  L.  p.  394),  entitling  him  to 
notice  of  proceedings  by  the  owner  to  apportion 
taxes  on  the  leased  property  and  other  prop- 
erty of  the  lessor.— New  Auditorium  Pier  Ci>. 
V.  Taxing  Dist  of  Atlantic  City  (N.  J.  Sup.> 
855. 

Property  owned  by  a  railroad  which  is,  with 
reasonable  diligence,  being  put  into  shape  to 
be  used  for  transportation  purposes,  held  assess 
able  only  by  the  state  board  of  assessors  under 
P.  L.  1903,  p.  396,  {  8,  par.  8.— Jeraev  City 
V.  Board  of  Equalization  of  Taxes  of  Nev 
Jersey  (N.  J.  Sup.)  903. 

The  board  of  equalization  of  taxes  created  by 
P.  L.  1905,  p.  123,  is  invested  with  jurisdic- 
tion to  determine  whether  railroad  property  is 
assessable  by  the  local  assessors  as  property  not 
used  for  railroad  purposes. — Jersey  City  v. 
Board  of  Equalization  m  Taxes  of  New  Jersey 
(N.  J.  Sup.)  903. 
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I  4.  Payment  and  rwfnadlBS  <n  recov- 
ery of  tax  paid. 

Under  Code  Pub.  Gen.  Laws,  art  81,  gj  89- 
03,  the  obligation  of  the  city  of  Baltimore  to 
pay  the  tax  on  its  stock  loans  for  the  holders 
thereof  held  a  direct  statutory  obligation,  for 
breach  of  which  an  action  at  law  will  lie.— State 
T.  City  of  Baltimore  (Md.)  368 ;  City  of  Balti- 
more v.  State,  Id. 

Interest  held  recoverable  on  taxes  not  paid 
when  due. — State  v.  City  of  Baltimore  (Md.) 
aii9 ;    City  of  Baltimore  t.  State.  Id. 

§  5.  Sale  of  land  for  nonpayment  of 
tax. 

*An  advertisement  of  a  tax  sale  of  a  private 
alley  A«W  sufficient,  though  describing  it  aa  a 
lot.— Hill  V.  Williams  (Md.)  413. 

A  private  alley  held  subject  to  tax  sale, 
though  the  easement  of  another  therein  be 
thereby  destroyed.— Hill  ▼.  Williams  (Md.)  413. 

Under  tax  laws,  since  the  revision  of  1903, 
and  prior  to  Act  1906  (P.  L.  1906,  p.  14),  a 
borough  collector  was  without  power  to  sell 
land  for  taxes  after  he  had  ceased  to  hold  the 
office  of  collector. — VoorheeB  v.  Borough  of 
Anglesea  (N.  J.  Sup.)  838. 

i   9.    Tax  titles. 

Under  the  act  relating  to  the  collection  of 
taxes  in  N.  county  (Append.  20  Del.  Laws,  p. 
9.  §S  17,  20),  A«;<f  a  tax  deed  did  not  vest  title 
in  the  purchaser  free  of  the  lien  of  municipal 
taxes.— Knowles   v.   Morris   (Del.  Super.)  782. 

§  7.  Iiegaoy,  Inheritance,  and  transfer 
taxes. 

*The  exemption  from  taxation  created  by 
Lews  1906,  p.  432,  c.  40,  {  1,  imi>oeing  an  in- 
horicance  tax,  held  not  unreasonable  within 
Const,  part.  2d,  art.  6.— Thompson  v.  Kidder 
(.\.  H.)  392. 

*The  inheritance  tax  imposed  by  Laws  1905. 
p.  432.  c.  40,  g  1,  held  not  unequal. — Thompson 
V.  Kidder  (N.  H.)  302. 

•The  power  to  impose  an  inheritance  tax  con- 
ferred by  Const,  art.  6,  adopted  in  1903,  held 
required  to  be  exercised  so  as  to  make  the  tax 
equal,  in  the  sense  that  it  must  affect  all  persons 
equally.— Thompson  v.  Kidder  (N.  H.)  392. 

•Const,  art.  6,  adopted  in  1903,  held  to  author- 
ize the  adoption  of  l>aws  1905,  p.  432.  c.  40,  i 
1.  imposing  an  inheritance  tax  not  proportional 
notwithstanding  Bill  of  Rights,  art.  12.  part.  2d, 
art.  5.— Thompson  v.  Kidder  (N.  H.)  392. 

I  8.  Disposition  of  taxes  ooUeeted,  and 
f  idlnre  of  local  anthorittes  to  eol- 
leet. 

Act  April  8,  1903,  f  41  (P.  L.  p.  420).  held 
to  require  borough  collector  of  taxes,  out  of  the 
first  money  collected,  to  pay  to  the  county  col- 
lector the  state  and  county  taxes  assessed  in  his 
district.— Trewin  v.  Shurts  (N.  J.  Sup.)  984. 

TELEGRAPHS  AND  TELEPHONES. 

Competency  of  telephone  conversation  as  evi- 
dence, see  "Evidence,"  S  3. 

Destruction  of  telegraph  line  as  subject  of  re- 
lief against  by  injunction,  see  "Injunction," 
«  2. 

Parol  or  extrinsic  evidence  to  limit  deed  to 
telephone  company,  see  "E^vidence,"  f  9. 

I  1.  Establlslinient,  aonstmctlon,  and 
nuUatenanoe. 

The  grantee  of  a  right  of  way  for  the  con- 
struction of  a  telephone  "line"  held  entitled  to 
maintain  and  operate  a  single  line  of  poles  to 
which  were  attached  any  number  of  cross-arras 
and  wires.— Northeastern  Telephone  &  Tele- 
graph Co.  V.  Hepburn  (N.  J.  Ch.)  747. 


Bona  fide  assignee  of  a  right  of  way  for  a 
telephone  line  held  not  bound  by  an  alleged 
parol  agreement  between  the  original  parties 
limiting  the  use  of  the  line.— Northeastern  Tele- 

?hone  &  Telegraph  Co.  v.  Hepburn  (N.  J.  Ch.) 
47. 

The  grant  of  a  right  of  way  for  a  telephone 
line  to  a  water  company  held  to  entitle  the 
latter's  assignee  to  use  such  right  of  way  for 
the  operation  of  a  commercial  telephone  line. — 
Northeastern  Telephone  &  Telegraph  (3o.  v. 
Hepburn  (N.  J.  Ch.)  747. 

TENANCY  IN  COMMON. 

f   1.    Mntnal  HghU,  dnties,  and  UablU- 
tles  of  co-tenants. 

*One  of  several  tenants  in  common  may  con- 
tract with  the  others  for  the  improvement  of 
the  joint  property,  and  waive  in  good  faith  the 
right  of  lien  both  to  himself  and  to  his  sub- 
contractors.— ^Westmoreland  Guarantee  Building 
&  Loan  Ass'n  v.  Connor  (Pa.)  1089. 

S  S.    Rlglits    and    Ubllltles    of   «o-ten- 
ants  as  to  tUrd  persons. 

Dealings  between  those  who  purchased  the 
interest  of  a  tenant  in  common  under  execution 
held  not  to  have  enabled  them  to  increase  their 
interest  as  against  the  owner  of  the  remaining 
interest.— Roll  v.  Everett  (N.  J.  Ch.)  732. 

TENDER. 

Of  goods  sold,  see  "Sales,"  i  2. 
Of  price  of  land,  see  "Vendor  and  Purchaser," 
§  4. 

•Where,  in  an  action  on  a  note,  defendant  ad- 
mitted an  indebtedness  in  a  sum  less  than  the 
amount  claimed  and  tendered  such  amount, 
plaintiff  was  entitled  to  a  verdict  for  the 
amount  tendered.— Ellison  v.  Simmons  (Del. 
Super.)  D91. 

•A  bill  by  a  lessee  to  redeem  the  rent  re- 
served in  thie  lease  held  not  to  sufficiently  ten- 
der the  rent  to  relieve  him  of  the  payment  of 
rent  accruing  after  a  specified  date. — Maulsby 
T.  Page  (Md!)  818. 


TERM. 

7  commlsi 

TESTAMENT. 


Of  office  of  coiuty  commissioner,  see  "Coun- 
ties," §  1. 


See  "Wills." 


TESTAMENTARY  CAPACITY. 

See  "Wills,"  {{  1,  4. 

TESTAMENTARY  POWERS. 

(Construction  and  execution,  see  "Powers,"  |  L 


See  "Larceny." 


THEFT. 


THREATS. 


By  one  member  of  fraternal  order  to  kill  an- 
other, as  probable  cause  for  proceedings  to 
expel  threatening  member,  see  "Malicious 
Prosecution,"  {  2. 

Evidence  of  other  offense  m  prosecution  for 
threats,  see  "Criminal  Law,"  (  8. 


•Point  annotated.    See  syllabus. 
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*A  threat  of  Dnblle  aocusation,  though  not  by 
courae  of  law,  held  within  V.  S.  i  4921,  declar- 
ing a  punishment  for  threats  to  accuse  another 
of  crime  with  intent  to  extort.— State  t.  L.ouanUi 
(Vt)  532. 

An  instruction  aa  to  the  nature  of  threats,  on 
a  prosecution  under  V.  S.  |  4921,  declaring  a 
punishment  for  threatening  to  accuse  another  of 
a  crime,  with  intent  to  extort  money,  kaU 
proper.— State  v.  Louania  (VtO  532. 

TIME. 

For  parUoular  acta  in  or  incidental  to  judicial 
proceedings. 
Lievying  execution,  see  "Execution,"  g  2. 
Objection  to  Instruction,  see  "Criminal  Law," 

{  5. 
Talcing  appeal  or  suing  out  writ  of  error,  aee 
"Appeal  and  Error,"  |  3. 

For  partioiUar  actt  not  judicial. 

Payment  of  legacies,  see  "Executors  and  Ad- 
ministrators,   {  4. 

Presentation  of  claims  against  decedent's  es- 
tate, see  "Elxecutors  and  Administrators,"  i  6. 

Taking  effect  of  deed,  see  "Deeds,"  {  2. 

*An  execution  htM  levied  within  six  months, 
as  required  by  Gen.  Laws  1806,  c.  256,  i  19,  so 
as  to  prevent  the  discharge  of  the  original  at- 
tachment, under  chapter  26,  i  12,  on  computa- 
tion of  time.— OaRoU  t.  Salisbury  (B.  L)  274. 

TITLL 

Color  of  title,  see  "Adverse  Possession." 
Of  statutes,  see  "Statutes,"  §§  2,  4. 
Removal  of  cloud,  see  "Quieting  Title." 
Sufficiency  of  title  of  vendor  of  land,  see  'Ven- 
dor and  Purchaser,"  }  4. 
Tax  titles,  see  "Taxation,"  g  6. 
Title  of  lessor,  see  "Landlord  and  Tenant,"  1 2. 

Particular  matter*  affecting  title. 
Condemnation  proceedings,  see  "Eminent  Do- 
main," i  4. 
Tax  sales,  see  "Taxation,"  f  0. 

Particular  epecie*  of  property  or  right*. 
See  "Bailment" 

Lands  under  water,  aee  "Navigable  Waters," 
12. 

Title  necettary  to  maintain  particular  action*. 
See  "Ejectment,"  |  1;  "Trespass,"  |  1;  "Tro- 
ver and  Conversion,"  §  1. 

TORTS. 

EfFect  of  release  of  tort-feasor,  see  "Release," 

i  2. 
Measure  of  damages,  see  "Damages,"  {  2. 

Liabilities  of  particular  cla»gei  of  person*. 
Agents,  see  "Municipal  Corporations,"  §  6^ ; 
•    "Principal  and  Agent,"  §  3. 
Elmploy^,  see  "Master  and   Servant,"  (  8. 

'    Particular  tort*. 

See  "Assault  and  Battery";  "Conspiracy"; 
"False  Imprisonment."  §  1 ;  "Fraud" ;  "Li- 
bel and  Zander" ;  Malicious  Prosecution" ; 
"Negligence" ;  "Nuisance" ;  "Trespass" ;  "Tro- 
ver and  Conversion." 

Causing  death,  see  "Death,"  f  Z 

Remedie*  for  tori*. 
See  "Trespass,"  (  1 ;  "Trover  and  Conversion," 
•  1. 


♦Malice  in  law  defined.— Brenn an  r.  United 
Hatters  of  North  America,  Local  No.  17  (N.  J. 
Err.  &  App.)  165. 

Men  have  an  absolute  right  to  act  in  Tolantary 
combination  in  respect  to  contracting  or  refrain- 
ing from  contracting,  however  immoral  their 
motives  may  l>e.— Alfred  W.  Booth  &  Bro.  v. 
Burgess  (N.  J.  Ch.)  226. 

It  ia  the  absolute  right  of  all  men  to  con- 
tract or  refrain  from  contracting,  and  the  mo- 
tives which  actuate  a  man  in  refraining  from 
making  a  contract  are  beyond  inquiry.— Alfred 
W.  Booth  &  Bro.  v.  Burgess  (N.  J.  Ch.)  226. 

Every  dealer  possesses  the  right  to  a  free 
market,  and  in  the  enjoyment  of  nis  riglit  he  is 
entitled  to  have  all  possible  dealers  with  him 
left  free  to  deal  or  not  as  tbey  may  voluntarily 
elect— Alfred  W.  Booth  &  Bro.  v.  Burgess  (X. 
J.  Ch.)  226. 

•Where  a  third  person  intentionally,  by  the 
use  of  any  kind  of  means,  causes  a  breach  of 
contract  involving  damage,  be  is  prima  facie 
guilty  of  a  tort— Alfred  W.  Booth  &  Bro.  v. 
Burgess  (N.  J.  Ch.)  226. 

TOWAGL 

Interest  of  towing  company  in  cargo  as  insur- 
able, see  "Insurance,"  g  2. 

TOWNS. 

See    "Counties";    "Municipal    Corporations"; 

"Schools  and  School  Districts,"  i  1. 
Aa  parties  in  suit  t^  enjoin  laying  of  gaa  pipe, 

see  "Gas." 
Liability  for  defects  in  bridges,  see  "Bridges," 

§  2. 
Liability   of,   for   acts   of   insane   pauper,    see 

"Paupers,"  (  2. 

i   1.   Creation,  alteratioii,  eslateBoa,  mad 
polltloal  fnneiloas. 

The  word  "town"  as  used  in  legislative  acts 
in  New  Jersey  has  no  fixed  significance,  and  its 
use  must  be  applied  according  to  the  legislative 
intention  as  gathered  bom  the  occasion  of  the 
act— MillviUe  Gas  Light  Co.  r.  Yineland  Light 
&  Power  Co.  (N.  J.  Ch.)  504. 

In  Pub.  Laws  1837,  p.  452,  c  164,  incor- 
porating a  gaslight  company,  the  word  "tovm" 
held  to  apply  to  village,  and  not  to  township.— 
MillviUe  Gas  Light  Co.  v.  Yineland  Light  & 
Power  Co.  (N.  J.  Ch.)  304. 

I  8.    Oorenuneni  and  •Soars. 

The  propriety  of  a  resolution  of  a  township 
committee  authorizing  the  filing  of  a  bill  to  re- 
strain the  use  of  its  highways  is  a  legislative 
question,  and  will  not  De  interfered  with  by 
the  court  in  the  absence  of  fraud. — LanUis  Tp. 
V.  MillviUe  Gas  Light  Co.  (N.  J.  Ch.)  716. 

Until  a  state  census  ia  promulgated,  as  pro- 
vided by  law,  it  is  not  operative  as  a  basis 
for  fixing  the  numbers  of  a  township  committee 
which  may  be  elected  under  Act  Feb.  26,  19»Q 
(P.  L.  1903,  p.  21).— Buck  v.  Douglass  (N.  J. 
Sup.)  848. 

i  3.    Property,  oontraots,  and  UaltUltiea. 

*A  town  held  not  liable  for  the  debt  of  a 
school  district  abolished  by  Pub.  Laws  1903,  p. 
33,  c.  1101,  unless  it  has  voluntarib'  assumed 
the  indebtedness  of  the  district  (Gen.  Laws 
1896,  c.  54,  I  4,  and  chapter  62,  If  8-10).— In  re 
Abolishing  School  Districts  (R.  I.)  302. 

TRADE-MARKS  AND  TRADE-NAMES. 

Amendment  of  pleading  in  suit  to  restrain  use 
of  trade   label,   see  "Pleading,"  {  2. 


*Polnt  annotated.    See  syllabus. 
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i    1.    Marfci  maid  names  inbjeets  of  owa- 
•raUp. 

Under  0«n.  St  1902,  {  4907,  providing  for 
the  protection  of  trades  union  labels,  where  the 
association  adopting  the  label  does  not  manu- 
facture the  goods  .to  which  it  is  attached,  the 
label  must  announce  that  such  goods  are  manu- 
factured b7  members  of  such  association. — Law- 
lor  T.  Merritt  (Conn.)  295. 

i    S.    Keclatration,    regiilatioii,    asd    of- 
fenaes. 

Gen.  St.  1902,  |  4807,  providing  for  the  pro- 
tection of  trades  union  labels,  is  not  intended 
for  protection  of  trade-marks,  and  the  regis- 
tration provided  for  in  section  4909  is  not 
necessary  to  prevoit  counterfeiting,  but  to  en- 
able the  person  or  association  adopting  it  to 
procure  evidence  of  its  adoption.— Lawlor  v. 
Merritt  (Conn.)  295. 

I   3.    lafriaKemeat  and  nnfalr  competi- 
tion. 

•Manufacturer  of  rubber  goods  helct  restrain- 
ed from  using  word  "Eurelsa"  in  connection 
with  noncompetitive  goods. — Eureka  Fire  Hose 
Co.  V.  Eureka  Rubber  Mfg.  Co.  (N.  J.  Ch.)  870. 

TRADE  SECRETS. 

Duty  of  employe  as  to  trade  secrets  of  master, 

see  "Master  and  Servant,"  §  1. 
Restraining    disclosure    of,    see    "Injunction," 

i§  2,  3. 

TRADE  UNIONS. 

Liability  for  procuring  discharge  from  employ- 
ment, see  "Master  and   Servant,"  §  4. 
Trade  union   as  monopoly,  see  "Monopolies," 

{  1- 

Trade  union  label  as  trade-mark,  see  "Trade- 
Marka  and  Trade-Names,"  {  1. 

•Plaintiff,  a  member  of  a  trade  union,  was 
put  on  trial  for  violation  of  its  rules  without 
due  notice  and  without  written  charges,  as 
required  and  was  sentenced  to  pay  a  fine  and 
give  up  his  place  of  employment  for  a  year. 
Held,  that  if  this  was  done  without  plaintiff's 
consent,  there  was  no  justification  for  the  sub- 
sequent action  of  the  association  in  procuring 
plaintiff's  discharge  from  employment — Brennan 
v.  United  Hatters  of  North  America,  Local  No. 
17  (N.  J.  Err.  &  App.)  165. 

Whether  a  member  of  a  trade  union  consented 
to  be  put  on  trial  for  violation  of  its  rules 
without  writtrai  charges  or  notice,  as  required 
by  its  rules,  held  a  question  tor  the  jury. — 
Brennan  v.  United  Hatters  of  North  America, 
Local  No.  17  (N.  J.  Err.  &  App.)  165. 

Where  plaintiff  entered  into  an  agreement  with 
a  labor  union  contrary  to  public  policy,  he  may, 
on  repudiating  such  agreement,  recover  from 
the  labor  union  for  injuries  caused  by  the 
union  obtaining  his  discharge  from  his  employ- 
ment.— Brennan  v.  United  Hatters  of  North 
America,  Local  No.  17  (N.  J.  Err.  &  App.)  165. 

Interference  with  the  market  of  a  manufactur- 
er by  coercion  exercised  on  employes  of  em- 
ployers dealing  with  the  manufacturer  held 
not  justified. — Alfred  W.  Booth  &  Bro.  v.  Bur- 
gees (N.  J.  Ch.)  226. 

TRANSFER  TAX. 

See  "Taxation,"  §  7. 

TRANSITORY  ACTIONS. 

See  "Venue,"  t  L 


TRANSITORY  FRENZY. 

As  defense  to  murder,  see  "Homicide,"  §  1. 

TREATIES. 


See   "Aliens." 


TRESPASS. 


Jurisdiction  of  courts  in  general,  see  "Courts," 

§  1. 
Liability  of  municipal  corporation  to  be  sued 

for   trespass,   see  "Municipal   Corporations," 

» a 

Local  nature  of  action,  see  "Venae,"  f  L 
To    the    person,    see    "Assault   and    Battery" ; 
"False  Imprisonment" 

§   1.    Aetlons. 

•Actual  possession  of  land  under  a  tax  deed 
held  sufficient  to  support  an  action  of  trespass 
as  against  one  who  neither  had  the  legal  title, 
nor  was,  shown  to  have  had  a  prior  right  of 
possession  notwithstanding  the  tax  deed  might 
have  been  for  some  reason  invalid. — Maxfield 
V.  White  River  Lumber  Co.  (N.  H.)  832. 

When  plaintiff,  in  an  action  for  damages  caus- 
ed by  defendant's  cutting  vines  on  his  premises, 
gave  evidence  as  to  their  value,  held,  that  it 
was  error  to  reject  evidence  by  defendant  on 
the  same  point— Martin  v.  Brwin  (N.  J.  Sup.) 
888. 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment" 

TRIAL. 

See  "New  Trial" ;  "Reference" ;  •'Witnesses." 
Authority  of  corporate  agent  as  question  for 

jury,  see  "CJorporatlons,"  (  5. 
Consent  of  member  of  trado  union  to  be  tried 

for  violation  of  union's  rule  as  question  for 

jury,  see  "Trade  Unions." 
Eixceptions  to  rulings  at  trial   for  purpose  of 

review,  see  "Appeal  and  Error,"  §  2. 
Harmless   error   in   reception   of   evidence,   see 

"Appeal  and  Error,"  i  12. 
Of  charges  against  member  of  beneficial  associa- 
tion, see  "Beneficial  Associations." 
Parties  entitled   to  allege   error  in   rulings  at 

trial,  see  "Appeal  and  Error,"  {  8. 
Testamentary  capacity  aa  question  for  jnn,  see 

"Wills,"  14. 
Usage  aa  question  for  jury,  see  "Customs  and 

Usages." 

Proeeedtngs  incident  to  trialt. 
See  "Continuance." 
Entry  of  judgment  after  trial   of   Issues,   see 

"Judgment"  §  1. 
Right  to  trial  by  jury,  see  "Jury,"  {  1. 
To  set   aside   decree  allowing  guardian's   final 

account,  see  "Guardian  and  Ward,"  (  2. 

Trial  of  actiont  by  or  againtt  partioular  cUi»»et 
of  persons. 

See  "Brokers,"  {  2 ;  "Carriers,"  t  3 ;  "Guardian 
and  Ward,"  {  2;  "Landlord  and  Tenant"  § 
6;  "Master  and  Servant"  i  2;  "Principal 
and  Agent"  {  3;  "Stockholders,"  {  4;  "Street 
Railroads,"   i  2;   "Warehousemen." 

Criminal  prosecutions,  see  "Criminal  Law,"  (  5. 

Suits  in  equity,  see  "Equity,"  f  3. 

Trial  of  particular  civil  actions  or  proceedings. 

See  "Garnishment,"  {  3;  "Libel  and  Slander," 
§  2;  "Malicious  Prosecution,"  {  4;  "Negli- 
gence," §  4;   "Replevin,"  I  4. 

For  alienation  of  affections,  see  "Husband  and 
Wife,"  §  5. 


*Polat  annotated.    See  syllaba 
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For  breach  of  contract,  see  "ContraotB."  I  5. 

For  compensation  of  brokera,  see  "Brokers," 
t2. 

For  condemnation  of  property  to  public  use,  see 
"Eminent  Domain,"  i  2. 

For  death  caused  by  operation  of  railroad,  see 
"Railroads,"  I  5. 

For  failure  to  furnish  cars,  see  "Carriers,"  |  2. 

For  loss  of  baggage,  see  "Carriers,"  {  3. 

For  personal  injuries,  see  "Bridges."  I  2 ;  "Car- 
riers," I  3;  "Master  and  Servant,"  i  2; 
"Railroads,"  <  6;  "Street  Railroads,"  §  2. 

For  rent,  see  "Landlord  and  Tenant,"  {  6. 

On  insurance  policy,  see  "Insurance,"  I  8. 

Probate  proceedings,  see  "Wills,"  §  4. 

Suits  to  set  aside  fraudulent  conveyances,  see 
"Frandulent  Conveyances,"  ^  8. 

Trial  of  criminal  proteevtiont. 
See   "Criminal   Law,"  {  4;   "Homicide,"  |  6: 
"Seduction,"  {  1;  "Threats." 

{    1.    Course  and  oondnet  of  trial  In  gen- 
eral. 

•Where  a  judge  inadvertently  comments  on 
testimony  not  properly  in  the  case,  it  is  the 
duty  of  counsel  to  call  his  attention  to  the 
error  at  once  in  order  that  the  necessary  cor- 
rection may  be  made.— Media  v.  Bentley  &  Ger- 
wig  (Pa.)  758. 

i   £•    Reoei^tioa  of  evidence. 

*In  an  action  against  a  city  for  injuries  on  an 
alleged  defective  street,  the  court  properly  held 
that,  if  plaintiff  desired  to  introduce  defend- 
.ant's  map  as  an  exhibit,  he  must  do  so  without 
qualification. — Crotty  v.  City  of  Danbury  (Conn.) 
147. 

•Where  the  objection  to  the  admissibility  of 
evidence  is  general,  and  the  evidence  is  admis- 
sible for  one  purpose,  it  will  be  presumed  that 
it  was  admitted  for  that  purpose.— General  Hos- 
pital Soc.  T.  New  Haven  Rendering  Go.  (Conn.) 
1065. 

•The  objection  to  the  testimony  of  a  party 
puing  an  administrator  and  the  distributees  of 
a  decedent  held,  under  Laws  1904,  p.  11G8,  c. 
C61,  too  general.— Smith  v.  Humphreys  (Md.)  57. 

•A  gmeral  objection  to  all  of  the  testimony, 
part  of  which  is  admissible,  held  properly  over- 
ruled—Homer V.  Beasley   (Md.)   820. 

•It  is  within  the  discretion  of  the  court  to 
allow  Introduction  of  further  testimony  after 
the  refusal  to  nrant  a  nonsuit.— Anderton  t. 
Blals  (R.  I.)  em. 

•Where  it  did  not  appear  what  answer  was 
expected  to  a  question  put  to  a  witness,  its 
exclusion  did  not  show  error.- Dunbar  v.  Cen- 
tral Vermont  R.  Co.  (Vt.)  528. 

One  who  puts  evidence  into  a  case  held  not 
afterwards  entitled  to  object  to  it  aa  hearsay.— 
State  V.  Jackson  (Vt.)  657. 

}   3.    Avcvmenta  and  oondnet  of  eonnsel. 

In  a  will  contest,  a  stntement  by  defendant's 
counsel  in  argument  with  reference  to  certain 
experts  who  testified  for  plaintiff  held  reversible 
error.— Winslow  v.  Smith  (N.  H.)  108. 

Argument  of  counsel  in  slander  asking  the  Jury 
to  draw  conclusions  unfavorable  to  plaintiff  for 
his  failure  to  call  a  witness,  htld  reversible  er- 
ror.—Sears  V.  Duling  (Vt)  90. 

•Improper  remarks  of  counsel  in  argument 
to  the  jury  having  been  fully  retracted,  and  the 
matter  having  been  adequately  dealt  with  by 
the  court,  there  was  no  cause  for  setting  the 
verdict  aside. — McKenzie  v.  Boutwell  &  Varnum 
(Vt)  99. 

•The  argument  of  the  attorney  of  a  part; 
held  not  reversible  error.- Foss  v.  Smith  (Vt 
553. 


*In  dril  cases  considerable  latitude  is  allowed 
counsel  in  commenting  on  the  parties,  based 
on  the  testimony,  but  they  cannot  go  outsid-' 
thereof.- Foes  v.  Smith  (Vt)  558. 

i  4.     TaUsK  MM«  or  anestlon  froaa  Jut- 

The  denial  of  a  nonsuit  in  favor  of  one  of 
two  defendants  is  wholly  within  the  diacretiuo 
of  the  court.— Caotty  v.  City  of  Danbury  (Conn.> 

•In  an  action  against  a  city  and  a  street 
railway  company  for  injuries  caused  by  a  de- 
fect in  a  street  a  nonsuit  held  properly  granted 
in  favor  of  the  railroad  company,  under  Gen. 
St  1002,  J  761.— Crotty  v.  City  of  Danbury 
(Conn.)  147. 

•It  is  the  duty  of  the  trial  court  to  interpret 
written  instruments,  and  the  duty  of  the  jury 
to  accept  such  interpretation  aa  true. — Staunton 
T.  Smith  (Del.   Super.)  593. 

The  mle  is  that,  where  fair-minded  men  might 
honestly  differ  as  to  the  conclusions  to  be  drawn 
from  facts,  the  question  should  go  to  the  Jury. 
— Mumma  v.  Ijaston  St  A.  H,  Co.  (N.  J.  Err. 
&  App.)  208. 

•Motion  for  nonsuit  and  for  direction  of  ver- 
dict is  in  effect  a  demurrer  to  so  much  of  the 
evidence  as  is  favorable  to  plaintiff  admitting 
its  truth,  but  denying  its  sufficiency. — Hayward 
V.  North  Jersey  St.  Ry.  Co.  (N.  J.  Err.  &  App.t 
737. 

Where  plaintiff's  cross-examination  was  con- 
tradictory to  his  testimony  on  direct  and  to  tes- 
timony of  other  of  his  witnesses,  on  motion  to 
direct  a  verdict  for  defendant  the  trial  judge 
should  not  ignore  testimony  of  other  witnesses 
in  favor  of  plaintiff's  testimony  on  cross-ex- 
amination, nor  pass  on  conflicting  claims  to 
credibility.— Hayward  v.  North  Jersey  St  Ry. 
Co.  (N.  J.  Err.  &  App.)  737. 

•The  court  is  justified  in  directing  a  verdict 
where  the  testimony  will  not  support  a  verdici 
other  than  that  which  is  directed.— Vandegrift 
Const.  Co.  v.  Camden  &  T.  Ry.  Co.  (N.  J.  Err. 
&  App.)  986. 

•Where  fair-minded  men  might  honestly  dif- 
fer as  to  the  conclusions  to  be  drawn  from 
facts,  whether  controverted  or  uncontroverted, 
the  question  at  issue  should  go  to  the  jury. — 
Nolan  T.  Bridgeton  &  Millville  Traction  Co.  (N. 
J.  Err.  &  App.)  992. 

•Where,  under  the  evidence,  reasonable  mind-^ 
m^  differ  as  to  defendant's  negligence  or  plain- 
tiff^s  contributory  negligence,  the  court  cannot 
direct  a  verdict— Weston  v.  Pennsylvania  R. 
Co.  (N.  J.  Err.  &  App.)  1016. 

*0n  motion  to  nonsuit  and  direct  a  verdict 
where  fair-minded  men  might  honestly  differ  as 
to  the  conclusions  to  be  drawn  from  the  facts, 
the  question  is  for  the  jury.— Hummer  v.  Lehigh 
Valley  R.  Co.  (N.  J.  Sup.)  126. 

•On  a  motion  to  nonsuit,  where  fair-minded 
men  might  honestly  differ  as  to  the  conclusions 
to  be  drawn  from  the  facts,  the  question  is 
for  the  jury.— Dederick  v.  Central  R.  (3o.  of 
New   Jersey   (N.  J.   Sup.)   833. 

•In  an  action  for  negligence,  the  court  is 
warranted  in  saying  that  there  was  contributory 
negligence  only  in  clear  cases  where  the  facts 
and  the  inferences  to  be  drawn  from  them  are 
tree  from  doubt. — Mortimer  v.  Beaver  Vallev 
Traction  Co.  (Pa.)  758. 

%   5.    Instraetlons  to  Jnry. 

•Instructions  as  to  the  credence  to  be  given 
depositions  held  in  the  discretion  of  the  court. — 
Johnson  County  Sav.  Bank  t.  Walker  (Conn.) 
132. 

Instruction  in  an  action  by  a  savings  bank 
as  indorsee  of  bills  of  exdiange  mi  acceptances 

*Pota,t  aaaotsted.    See  sjUkbna. 
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thereof,  as  to  aasumine  that  plaintiff  might  have 
had  a  president  who  had  knowledge  of  a  defect 
in  the  title,  which  would  be  knowledge  of  plain- 
tiff, held  error  in  view  of  the  evidence  under 
Gen.  St.  1902,  §§  4222,  4225,  4226,  4229,  as 
to  want  of  knowledge  of  the  defect. — Johnson 
County  Sav.  Bank  v.  Walker  (Conn.)  132. 

*Where  all  questions  of  fact  were  submitted 
to  the  jury  without  any  direction  as  to  how  they 
should  find  the  facts,  it  was  immaterial  that  the 
court  expressed  its  opinion  on  the  evidence,  in 
the  absence  of  abuse  of  discretion. — Crotty  v. 
City  of  Danbury  (Conn.)  147. 

•The  court  hdd  not  bound  to  incorporate  in 
its  charge  written  requests,  though  in  language 
quoted  from  opinions  in  reported  cases. — Crotty 
V.  City  of  Danbury  (Conn.)  147. 

*In  an  action  for  injuries  by  a  defect  in  a 
highway,  a  request  to  charge  that  it  was  not 
negligence  for  plaintiff  to  walk  in  the  highway, 
etc.,  held  covered  by  an  instruction  given. — 
Crotty  V.  City  of  Danbury  (Conn.)  147. 

Instructions  considered  as  a  whole,  and  held 
not  objectionable  as  submitting  to  the  jury  a 
question  of  law  as  to  whether  an  as.signment 
was  "a  good  and  sufficient  conveyance." — Hart- 
man  T.  lliompson  (Md.)  117. 

*An  exception  to  a  single  legal  proposition  in 
a  charge  must  show  to  the  trial  judge  the  mat- 
ter excepted  to  by  the  recital  of  the  language 
used,  or  its  very  substance.— Smith  v.  Atlantic 
City  R.  Co.  (N.  J.  Err.  &  App.)  1000. 

*An  exception  to  the  court's  charge  "on  the 
question  of  damages"  is  insufficient  to  review 
any  question  as  to  the  propriety  of  the  charge 
on  that  subject.— Smith  v.  Atlantic  City  R.  <Jo. 
(N.  J.  Err.  &  App.)  1000. 

*Aa  exception  taken  "to  that  portion  of  the 
court's  charge  which  defines  the  effect  of  the 
automobile  act  of  1903"  (page  80,  c.  55),  when 
the  court  laid  down  numerous  propositions  as 
flowing  from  that  act,  is  so  general  as  to  be 
nugatory.— Addis  v.  Rushmoie  (N.  J.  Err.  & 
App.)  1036. 

*Where  a  party  asks  for  an  instruction  which 
is  partly  good  and  partly  bad.  it  is  proper  to 
refuse  it  altogether. — Dederick  v.  Central  R.  Co. 
of  New  Jersey  (N.  J.  Sup.)  833. 

*Where  a  trial  judge  charged  that  a  husband, 
in  an  action  for  injuries  to  his  wife,  might 
recover  compensation  for  loss  of  his  wife's 
assistance  in  the  household  duties,  and  also  rec- 
ompense for  the  hire  of  a  woman  to  do  certain 
work  which  the  wife  had  done  before  her  injury, 
an  exception  in  the  words  of  the  charge  held 
Riifflcient.— Jansen  t.  Goerke  Ck).  (N.  J.  Sup.) 
806. 

In  an  action  for  malicious  prosecution,  held 
reversible  error  to  charge  that  the  test  of  plain- 
tiff's right  to  recover  was  his  guilt  or  innocence. 
— Radcllffe  v.  HoUyfield  (Pa.)  789. 

.\n  exception  to  a  charge  on  malice  in  an  ac- 
tion for  slander  held  untenable. — Sears  v.  Duling 
(Vt.)  90. 

$    6.    Verdlet. 

*  Where  after  the  return  of  a  sealed  verdict 
it  was  established  that  the  jury  misconceived 
one  of  the  issues  submitted,  the  court  had  power 
to  refuse  to  accept  the  verdict,  though  it  had 
been  recorded  and  the  jury  had  separated,  and 
was  authorized  to  submit  the  case  either  to  the 
same  jury  or  direct  a  new  trial. — Winslow  v. 
Smith  (N.  H.)  108. 

Affidavits  of  jurors  cannot  be  received  after 
vprdict  to  show  that  they  misconceived  one  of 
the  issues  submitted. — Winslow  v.  Smith  (N. 
II.)  lOS. 


After  a  verdict  had  been  received,  the  court 
had  power  to  call  the  jury  together  and  inquire 
how  they  construed  one  of  the  issues  submitted. 
—Winslow  V.  Smith  (N.  H.)  108. 

'Contestant's  counsel  held  not  guilty  of  negli- 
gence in  failing  to  discover  an  ambiguity  in 
an  issue  submitted,  and  to  call  the  court's  atten- 
tion thereto  prior  to  the  return  of  the  verdict, 
but  before  it  was  accepted  or  recorded. — Win- 
slow  V.  Smith  (N.  H.)  108^ 

Finding  that  there  was  no  consideration  for 
release  pleaded  by  defendant  held  outside  the 
pleadings.— Probate  Court  v.  Bnright  (Vt.)  530. 

Finding  held  not  to  fully  negative  considera- 
tion for  release  of  plaintiff's  interest  in  an  es- 
tate.—Probate  Court  v.  Enright  (Vt.)  530. 

f  7.     Waiver  and   eorreoUoa   of  Irregu- 
larities and  errors. 

*An  exception  to  the  refusal  of  the  court 
to  withdraw  an  issue  from  the  jury  is  waived 
by  proceeding  with  the  case. — ^Johnson  v.  John- 
son  (Md.)   918. 

TROVER  AND  CONVERSION. 

(Conversion  by  luiilees,  see  "Bailment." 
Conversion  by  warehouseman,  see  '"Warehouse- 
men." 

f    1.    Aotiona. 

*A  present  ri{[ht  of  possession  at  the  time 
of  a  conversion,  independent  of  the  question  of 
ownership,  supports  an  action  of  trover. — Bark- 
er V.  Lewis  Storage  &  Transfer  Co.  (Conn.^ 
143. 

The  rule  that  plaintiff  in  conversion  of  house- 
hold ^oods  may  recover  the  actual  money  loss 
resulting  from  his  being  deprived  of  his  prop- 
erty, etc.,  is  applicable  to  books  kept  by  plain- 
tiff for  personal  use.- Barker  v.  Lewis  Storage 
&  Transfer  Co.  (Conn.)  143. 

Verdict  in  an  action  against  attachment  cred- 
itor and  constable  levying  attachment  held  prop- 
erlv  rendered  against  both  defendants. — Pearne 
v.  Coyne  (Conn.)  973. 

TRUSTEE  PROCESS. 

See  "Gamiahment" 

TRUSTS. 

Combinations  to  monopolize  -  trade,  see  "Mo- 
nopolies," S  1. 

Creation  by  will,  see  "Wills,"  i  5. 

Creation  of  trust  by  conditions  in  deed,  see 
"Deeds,"  |  2. 

Ejectment  by  trustee,  see  "Ejectment,"  S  1. 

Liability  of  cestui  que  use  for  costs,  see  "('osts," 
f  2. 

Relation  existing  between  estate  and  person 
holding  under  executor,  see  "Executors  and 
Administrators,"  |  2. 

Submission  of  controversy  as  to  administration 
of  trusts,  see  "Submission  of  Controversy." 

Trust  companies,  see  "Banks  and  Banking."  S  1. 

Trust  deeds,  see  "CSiattel  Mortgages";  'Mort- 
gages." 

Trustee  in  bankruptcy,  see  "Bankruptcy,"  t  1. 

{   1.    Creation,  exlatenee,  and  Talidiiy. 

•That  a  conveyance  was  from  a  father  to  his 
daughter,  and  that  the  father  retained  possession 
of  the  property  and  received  its  revenues,  held 
insufficient  to  raise  a  presumption  of  a  con- 
structive trust.- Ilolton  v.  Hoiton  (N.  J.  Ch.) 
481. 

•To  enable  the  court  to  decree  a  resulting 
trust,  where  a  deed  reciting  a  pecuniary  con- 
sideration  is   executed   and   delivered,    the   in- 
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tentlon  that  a  trnst  is  to  resalt  must -appear 
expressly  or  br  implication  from  tlie  deed. — 
Holton  V.  Holton  (nT  J.  Ch.)  481. 

*Where  defendant  street  railroad  in  ejectment 
purchased  the  land  by  parol  from  the  predeces- 
sor in  title  of  plaintiff,  and  paid  the  considera- 
tion and  entered  into  possession,  a  subsequent 
purchase  of  the  land  from  the  record  owner 
b7  plaintiff  when  defendant  was  in  visible  pos- 
session is  with  notice,  and  constitutes  the  sub- 
sequent purchaser  V  trustee  for  the  benefit  of 
the  prior  pnrcliaser.— Atlantic  City  R.  Co.  t. 
Johanson  (N.  J.  Ch.)  719. 

'Evidence  held  insufficient  to  show  a  result- 
ing trust  in  favor  of  the  wife  in  real  estate 
purchased  by  her  husband. — ^Byers  v.  Femer 
(Pa.)  620. 

Evidence  held  insufficient  to  establish  trust 
in  purchaser  of  land  in  belialf  of  their  par- 
ties.—Davis  V.  Davis  (Pa.)  622. 

'Possession  of  an  estate  by  a  widower  acting 
under  the  executors  held  not  to  render  him  a 
trustee  de  son  tort,  requiring  him  to  account 
in  equity.— Clark  v.  Peck  (Vt)  14. 

i  9.  CoBstmetloa  «nd  ope»tl«ii. 

Where  part  of  a  trust  fund  consists  of  cor- 
porate stork,  new  stock  issued  to  the  trustee  as 
a  stockholder  by  the  corporation  is  subject  to 
the  provisions  relating  to  the  trust  in  the  same 
manner  as  the  original  stock. — Curtis  ▼.  Osbom 
(Conn.)  968. 

Under  deed  to  husband  in  trust  for  wife  for 
life,  mortgage  by  husband  and  wife  for  balance 
of  purchase  money  and  other  debts  held  not 
effective  as  against  the  interests  of  remainder- 
men.—Stump  T.  Warfield  (Md.)  346. 

Under  the  terms  of  deed  to  husband  In  trnst 
for  wife  for  life,  pnrchase-money  mortgage  by 
them  held  valid  as  against  remaindermen. — 
Stump  V.  Warfield  (Md.)  346. 

f   3.    Appointment,      anallfloatlon,      and 
tenure  at  traat«e. 

'Where  both  the  executors  and  trustees  under 
a  will  were  dead,  the  circuit  court  had  power, 
under  Code  Gen.  Pub.  Laws,  art.  16,  {  90,  to 
direct  a  sale  of  assets  for  distribution,  and  ap- 
point a  trustee  for  that  purpose.— Noble  V. 
Bimie's  Trustee  (Md.)  823. 

I  4.    ManageiBent  and  disposal  «f  trnst 
property. 

Terms  of  a  will  creating  a  trust  held  to  obli- 
gate the  trustee  to  sell  the  real  estate  and  per- 
sonal property  of.  the  testator  and  reinvest  the 
same  as  directed  by  the  will. — Curtis  v.  Os- 
bom (Conn.)  968. 

Where  the  trustee  under  a  will  fails  to  comply 
with  the  provisions  of  his  trust,  the  fact  that 
the  beneficiaries  under  the  trust  assent  to  his 
acts  does  not  justify  him  in  disregarding  the 
directions  of  the  will. — Curtis  v.  Osbom  (Conn.) 
968. 

A  testamentary  trustee  receiving  corporate 
shares  as  a  cash  dividend  held  entitled  to  con- 
vert the  same  into  cash  to  enable  him  to  per- 
form the  duty  imposed  on  him.-^reen  ▼.  Bis- 
sell  (Conn.)  1056. 

Where  testator  authorized  a  final  sale  of  all 
of  his  property  when  his  daughters  were  dead  or 
married,  the  fact  that  all  died  unmarried  could 
not  prevent  a  sale. — Noble  v.  Bimie's  Trustee 
(Md.)  823. 

Chancery  held  to  have  had  no  jurisdiction  to 
interfere  with  a  sale  by  a  testamentary  trustee 
in  the  atisence  of  any  showing  of  inadequacy 
of  price  amounting  to  an  abuse  of  discretion. — 
Browning  v.  Stiles  (N.  J.  Cb.)  457. 

On  nn  issue  as  to  whether  a  testamentary  trus- 
tee had  sold  property  for  an  inadequate  price. 


evidence  considered  aad  Md  tnsalBcieiit  to  show 
such  to  have  been  the  case.— Browning  t.  Stiles 
(N.  J.  Ch.)  457. 

Th«  circnmstances  under  which  a  testamen- 
tary  trustee  may   have   instructions   from   the      I 
orphans'  court  or  the  court  of  chancery  as  to 
the  performance  of  bis  duties  stated.— Brown-      ' 
ing  V.  Stiles  (N.  J.  Ch.)  457. 

*A  testamentary   trustee  held  to   have    had 

rwer  to  make  a  sale. — Browning  y.  Stiles  (N.      I 
Ch.)  467.  i 

I   6.    Bseevtlan  of  trnst  by  trostee  or  1>y 
oonrt. 

'Where  the  income  of  a  trust  fund  goes  to  cer- 
tain persons  during  life  and  the  principal  to  re-  ! 
maindermen  at  the  death  of  the  life  tenants,  the 
trustee  has  a  right  to  retain  from  the  income 
of  bonds  purchased  at  a  premium  sufBcient  to 
offset  the  premium. — Curtis  r.  Osbom  (Conn.) 
96& 

I  6.    Aeeonntlnc    aad    aompensatloa    of 
tmstee. 

Where  a  trustee  was  appointed  by  the  cir- 
cuit court,  it  was  immaterial  to  his  right  and 
duty  to  account  whether  his  appointment  was  in 
all  respects  regular.— Noble  v.  Bimie's  Trustee 
(Md.)  S23. 

f  7.   Eatabllshmant  and  enforcement  of 
trnst. 

Where  trust  funds  for  a  special  purpose  are 
used  for  an  improper  purpose,  equity  has  juris- 
diction of  a  suit  to  compel  the  return  of  the 
funds.— Thomas  C.  Basshor  Co.  v.  Carrington 
(Md.)  360. 

Where  funds  of  a  company  are  deposited  as 
a  trust  fund  to  be  used  for  a  special  purpose, 
the  trustee  under  a  trust  deed  which  secured 
the  payment  of  such  funds  could  join  with  the 
receiver  of  the  company  owning  the  funds  in  a 
suit  to  compel  the  return  of  the  money  when 

gaid  out  for  an  improper  purpose. — Thomas  G. 
tasshor  Co.  r.  Carrington  (Md.)  36a 

UNFAIR  COMPETITION. 

See  "Trade-Marks  and  Trade-Names,"  |  3. 

UNIONS. 

See  "Trade  Unions." 

UNITED  STATES. 

Citizens,  see  "Citizens." 

USAGES. 

See  "Customs  and  Usages." 

USURY. 

Constraction  of  statutes  providing  penalties  for 
usurious  loans,  see  "Statutes,"!  4. 

i    1.   Vsnrlona    oontraeta    and    transac- 
tions. 

Bill  of  sale  of  personal  property  under  an 
agreement  to  secure  a  note  ACM  not  a  chattel 
mortgage  within  Gen.  St  1902,  |  4134.— Morin 
V.  Newbury  (Conn.)  156. 

*A  party  giving  a  mortgage  including  usuri- 
ous interest  agreed  to  be  paid  by  another  cannot 
defend  on  the  ground  of  usury.— Industrial  Sav- 
ing &  Loan  Co.  v.  Hare  (Pa.)  1080. 

On  scire  facias  on  a  mortgage  securing  bal- 
ance of  price  of  real  estate,  affidavit  of  defense 
alleging  usury  held  insufficient. — Industrial  Sav- 
ing &  Loan  Co.  v.  Uare  (Pa.)  1080. 
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VACATION. 

Of  Usfawajs,  8M  "Highways,"  |  1. 

Of  pcrMcular  tott,  inttrumenU,  or  proeeediitgt. 
See  "Attachment,"  I  2. 
Award,  see  "Arbitratioa  and  Award,"  (  1. 
Sale  on  execution,  aee  "Execution,"  (  S. 

VALUE. 

Liimits  of  jurisdiction,  see  "Conrte,"  {  2%. 
Relevancy  of  evidence  a»  to,  see  "EJvidence," 

i  3. 
Review  of  question  of  value,  see  "Appeal  and 
Error,"  §7. 

VARIANCL 

Between  pleading  and  proof  in  dvil  actions,  see 
"Pleading,"  f  8. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Jurisdiction  of  action  by  yendee  to  recover  de- 
posits on  vendor's  failare  to  perform  as  af- 
fected by  amount  in  controversy,  see 
"Courts."  i  2%. 

Jurisdiction  of  action  for  breach  of  contract  to 
sell  lands  as  affected  by  amount  in  controver- 
sy, see  "Courts,"  {  2%. 

Jurisdiction  of  justice  of  the  peace  of  action  to 
recover  earnest  money,  see  "Justices  of  the 
Peace,"  |  1. 

Purchase  of  realty  with  notice  as  purchase  in 
trust  for  person  in  possession,  see  "Trusts," 
§  1. 

Purchasers  at  sales  by  or  to  partners,  see 
"Partnership,"  §  1. 

Purchasers  at  sales  by  or  to  trustees,  see 
"Trusts,"  g  4. 

Purchasers  at  sales  of  trust  estates,  see 
"Truafai"  |  4. 

Rights  of  purchaser  of  right  of  way  for  tele- 
phone line,  see  "Telegraphs  and  Telephones," 

Specific  performance  of  contract,  see  "Specific 

Performance." 
Wrongful  act  of  agent  of  vendor,  see  "Principal 

and  Agent,"  |  8. 

I  I.     Reanlaltes  and  Talldlty  of  contract. 

Where  land  is  conveyed  by  an  absolute  deed 
and  an  agreement  for  reconveyance  was  in  form 
an  option  agreement,  the  option  must  be  com- 
plied with  by  payment  or  tender  of  payment 
within  the  time  named. — Jelfreys  v.  Charlton 
(N.   J.  Ch.)   711. 

I   S.    Gonstmetloa  and  operation  of  «on- 
traot. 

A  conveyance  of  real  estate  Ktld  a  sale  with 
an  option  of  repurchase,  and  not  a  security  for 
repayment  of  ezi>enditures  to  be  made  by  the 
vendee.— Jeffreys  v.  Charlton  (N.  J.  Ch.)  711. 

Option  to  convey  construed,  and  held  to  be  exer- 
cised within  nine  months  from  the  date  of  the 
agreement.— Weaver  v.  Sides  (Pa.)  666. 

Mortgage  construed,  and  held  discount  on 
amount  thereof  to  apply  only  on  anticipation  of 
payment,  and  not  on  default  by  the  mortgagor. 
—Industrial  Saving  &  Loan  Co.  v.  Hare  (Fa.) 
1080. 

{  3.    ModUloatlon  o>  rescission  of  eon- 
traet. 

In  an  action  by  the  purchaser  to  recover 
from  the  vendor  under  the  terms  of  the  con- 
tract' the  sum  paid  thereon  by  the  purchaser, 
held  incumbent  on  plaintiff  to  prove  his  dis- 
satisfaction with  the  title,  notification   to  the 


vendor,  and  demand  fOr  return  of  the  money.— 
Liberman  v.  Beckwith  (Conn.)  lSi3. 

*Under  a  contract  for  the  purchase  of  land, 
the  purchaser  held  entitled  to  abandon  the 
same  for  dissatisfaction  witli  ike  vendor's 
title.— Liberman   v.   Beckwith   (Conn.)   163. 

The  parties  to  a  contract  whereby  land  was  to 
be  conveyed  to  them  held  not  to  have  perform- 
ed so  as  to  entitle  them  to  a  conveyance. — Seven 
Mile  Beadi  Co.  v.  DoUey  (N.  J.  Err.  &  App.) 
091. 

*On  sale  of  land,  where  vendor  has  only  an 
undivided  interest,  vendee  may  elect  to  accept 
the  same  or  he  may  rescind  the  contract. — 
Farber  v.  Blubaker  Coal  Co.  (Pa.)  651. 

i  4.    Perf  ormanoe  of  eontraot. 

*A  purchaser  of  real  estate  held  not  entitl- 
ed to  an  abatement  for  a  deficiency  in  the 
quantity  of  the  land.— Cohen  v.  Numsen  (Md.) 
432. 

A  right  in  a  vendor  Jield  sufficient  to  give  a 
title  good  in  law. — Ocean  City  Am'u  v.  Cresswell 
(N.  J.  Err.  &  App.)  454. 

An  assignee  of  the  right  of  one  of  three  par- 
chasers  in  a  contract  for  the  purchase  of  real 
estate  AeJd  entitled  in  equity  to  a  conveyance 
directly  to  him  and  the  other  two  purchasers 
each  for  an  undivided  one-thiid  part  of  the 
property.— Ocean  City  Ass'n  v.  Cresswell  (N.  J. 
Etarr.  &  App.)  454. 

A  conveyance  by  a  vendor,  contracting  to  sell 
real  estate  to  three  purchasers,  to  an  assignee 
of  the  right  of  one  of  the  three  purchasers, 
held  to  vest  in  him  a  title,  one-third  for  his 
own  benefit,  and  two-thirds  for  the  other  two 

Snrchaser8.---Ocean  City  Ass'n  v.  Cresswell  (X. 
.  Err.  &  App.)  464. 

A  vendor  agreeing  to  convey  free  of  all  in- 
cumbrance is  not  released  from  the  contract 
by  the  refusal  of  the  vendee  to  accept  a  deed 
in  whidi  the  vendor's  wife  did  not  join.— 
Saldntti  r.  Flynn  (N.  J.  Ch.)  246. 

*An  agreement  by  a  husband  to  convey  free 
of  all  incumbrance  is  not  satisfied  by  a  mere 
conveyance  containing  a  covenant  against  in- 
cumbrance,  but   the  vendee   is   entitled    to   a 


conveyance  by  the  husband  and  his  wife  be- 
fore paying  ue  purchat  ~ 
Flynn  (N.  J.  Oh.)  246. 


purchase  money. — Saldntti  v. 


*Where  the  agent  of  a  vendor  has  declared 
that  he  will  not  deliver  a  deed,  the  vendee  is  not 
required  to  make  a  formal  tender  of  the  money. 
—Douglas   T.    Hustead    (Pa.)    670. 


An  option  to  a  lessee  to  purchase  land  held 
to  give  nim  a  right  to  a  fee-simple  title  without 
reservation. — Holmes  v.  Dowler  (Fa.)  1088. 


i   5.    Blsltts   and   UaltlUties    of    parties. 

'Record  of  a  plat  and  certain  deeds  held  to 
constitute  sufficient  notice  to  a  subsequent  par- 
chaser  of  a  prior  dedication  of  the  property  for 
a  street— Street  v.  Leete  (ConnO  873. 

Deed  by  grantees  holding  title  subject  to 
agreement  by  grantor  to  convey  to  certain 
other  party  neld  to  pass  title  free  from  in- 
choate dower  rights  of  the  grantor's  wife. — 
Saldutti  V.  Flynn  (N.  J.  Ch.)  246. 

*6rantees  Jteld  to  hold  title  as  trustees  of 
person  to  whom  the  grantor  had  agreed  to 
convey,  and  subject  to  such  agreement— Sal- 
dutti V.   Flynn  (N.  J.  Ch.)  24d. 

A  party  taking  a  conveyance  of  land  with 
notice  of  a  previous  sale  to  another,  or  knowl- 
edge of  such  facts  which  would  charge  him 
with  notice,  holds  it  in  trust  for  him. — Smith 
V.  Umstead  (N.  J.  Ch.)  442. 

*In  a  suit  to  compel  specific  performance,  evi- 
dence lield  to  show  that  defendant  was  a  pur- 
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cluuer  of  the  property,  in  good  faith,  and  with- 
out notice  of  the  rights  of  complainant — Smith 
y.  Unwtead  (N.  J.  Ch.)  442. 

*A  record  of  a  second  mortgage  on  a  ^rtion 
of  the  mortgaged  property  hela  constructive  no- 
tice to  the  mortgagor's  grantee  of  the  second 
mortgagee's  equitable  right  to  have  the  burden 
of  the  first  mortgage  as  between  himself  and 
mortgagor  cast  on  that  property  of  the  mort- 
gagor not  covered  by  the  second  mortgagor. — 
Jamaica  Sav.  Bank  v.  Butler  (Vt.)  92. 

I  6.    Honedles  ef  pnrohaser. 

*A  statement  of  measure  of  damages  for 
breach  of  contract  of  sale  of  land.— Horner  y. 
Bea6ley  (Md.)  820. 

VENUE. 

{    1.    NatnY*  «r   snbjeet  of  aotioB. 

'Trespass  to  real  property  is  a  local  action, 
and  the  suit  must  be  brought  in  the  county  or 
place  where  the  cause  of  action  arose. — City  of 
Baltimore  ▼.  Mereditth's  Ford  &  Jarrettsville 
Turnpike  Co.  (Md.)  35. 

VERDICT. 

In  dvll  actions,  see  "Trial."  i  e. 

In  proceedings  for  appointment  of  executor  or 
administrator,  see  "Executors  and  Administra- 
tors," i  1. 

Operation  and  effect  as  curing  defects  in  plead- 
ings, see  "Pleading,"  f  6. 

Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,'^  9  11. 

Setting  aside,  see  "New  Trial,"  i  1. 

VESTED  REMAINDERS. 

Creation,  see  "Wills,"  ^  5. 

VILLAGES. 

See  "Municipal  Corporations." 

VOTERS. 

See  "ESlections." 

WAGES. 

See  "Master  and  Servant,"  §  1. 

WAIVER. 

See  "Estoppel." 

Of  oijeetiont  to  particular  act$,  inttrumenU, 
or  proceeding!. 
See  "Indictment  and  Information,"  t  2;  "Plead- 
ing," 8  6;   "Trial,"  §7. 

Of  rightt  or  remedtM. 
Proof  of  loss  insured  against,  see  "Insurance," 

§5. 
Restrictions  in  deed,  see  "Deeds,"  S  2. 
Rights  under  conditional  sale,  see  "Sales,"  t  6. 
Right  to   enforce  covenant,   see    "Covenants," 

«1. 
Right  to  lateral  support  from  land  containing 

minerals,  sec  "Mines  and  Minerals,"  {  2. 
Right  to  security  for  costs,  see  "Costs,"  §  2%. 
Validity    of    mechanic's    lien,   see    "Mechanics' 

Liens,"  {  2. 

WARDS. 

See  "Guardian  and  Ward." 


WAREHOUSEMEN. 

Liability  of  carrien  as,  see  "Garriers."  f  2. 

Where,  in  an  action  against  a  warehouse- 
man for  converrion,  defendant  admitted  that 
plaintiffs  were  joint  bailors,  he  admitted  plain- 
tiffs' right  to  a  joint  recovery  on  proof  of  the 
alleged  conversion.— Barker  ▼.  Lewis  Storage 
&  Transfer  Co.  (Conn.)  143. 

Where  defendant  admitted  receiving  plain- 
tiff's goods  as  a  warehouseman,  it  thereby  ad- 
mitted its  duty  as  that  which  the  law  attaches 
to  such  relation. — Barker  v.  Lewis  Storage  & 
Transfer  Co.  (0>nn.)   143. 

An  instruction  imporing  on  a  warehouseman 
only  such  care  as  was  taken  by  other  persons 
keeping  storage  warehouses  in  the  vicinity  of 
defendant's  warehouse  hsld  erroneous. — Buker 
T.  Lewis  Storage  &  Transfer  Co.  (Conn.)  143. 

WARNING. 

To  servant,  see  "Master  and  Servant,"  f  2. 

WARRANTY. 

By  agent,  see  "Principal  and  Agent,"  {  S. 
By  insured,  see  "Insurance,"  g  3. 
On  sale  of  goods,  see  "Sales,"  {}  3,  5. 

WATERS    AND    WATER    COURSES. 

See  "Navigable  Waters." 

Exemption  from  taxation  of  property  used  for 

operating   public   water    supply    system,    see 

"Taxation,*^  §  2. 
Issuance  of  water  bonds  by  municipality,  see 

"Municipal  Corporations,"  S  7. 
Laws  forbidding  abstraction  of  waters  from  lake 

as  violation  of  commerce  clause  of  Constitu- 
tion, see  "Commerce,"  {  2. 
Rights  acquired  by  grant  of  right  of  way  for 

telephone  line  to  water  company,  see  'TPele- 

graphs  and  Telephones,"  {  1. 
Water  courses  in  dties,  see  "Mnnicipal  Corpora- 

tions,"  {  6%. 

t    1.    Nktnval  w»t«v  eo«rsea. 

Where  a  city  condemned  and  opened  a  street 
for  a  highway  and  public  wharf,  under  Acts 
1817,  c.  71,  the  city  thereby  acquired  the  wharf 
and  riparian  rights  of  the  owners  of  land  abut- 
ting on  the  street  side  of  the  harbor.— City  of 
Baltimore  v.  Baltimore  &  Philadelphia  Steam- 
boat Go.  (Md.)  353;  Baltimore  &  Philadelphia 
Steamboat  Co.  v.  City  of  Baltimore,  Id. 

*This  state  has  not,  by  statute,  changed  the 
rule  of  the  common  law  so  as  to  make  the  water 
of  our  takes  and  streams  the  subject-matter  of 
commerce  in  the  ordinary  sense,  nor  has  it 
authorized  water  diversion  for  other  than  ripari- 
an uses,  savii»  for  a  limited  class  of  purposes. — 
McCarter  v.  Hudson  County  Water  Co.  (N.  J. 
Err.  &  App.)  489. 

The  Legislature  may  prohibit  the  abstraction 
of  water  running  in  the  natural  streams,  and 
in  lakes  and  ponds,  saving  for  riparian  uses,  and 
for  purjwses  authorized  by  legislative  grant.s. — 
McCarter  v.  Hudson  County  Water  Co.  (N.  J. 
Err.  &  App.)  489. 

The  legislative  policy  of  this  state  has  been, 
and  is,  to  preserve  and  administer  our  water 
rights  for  the  benefit  of  onr  own  people,  to 
whom,  by  right  of  proximity  and  sovereignty, 
they  naturally  belong.— McCarter  v.  Hudson 
County  Water  Co.  (N.  J.  Err.  &  App.)  489. 

The  state  of  New  York,  or  the  people  thereof 
have  no  inherent  right  to  withdraw  a  supply  of 
water   from    the   territory   of   New   Jersey   by 


*Polat  amotated.    See  sjUabna. 
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artificial  means.— McCarter  v.   Hudson  County 
Water  Co.  (N.  J.  Err.  &  App.)  489. 

*Tlie  common  law  recognizes  no  ri^t  in  the 
riparian  owner,  as  snch,  to  divert  water  from 
the  stream,  in  order  to  make  mercliandise  of  it. 
—McCarter  t.  Hudson  County  Water  Co.  (N.  J. 
Err.  &  App.)  489. 

I  2.     OonTeyameaa  «ad  eoatraota. 

'Where  a  dam  company  granted  to  a  city  the 
right  to  draw  from  its  dam  "water  to  the  ex- 
tent of  600  horse  power,"  city  was  entitled  to 
draw  for  pumping  purposes  water  to  the  extent 
of  800  nominal  or  theoretical  horse  power,  and 
no  more.— Union  Water  Power  Co.  v.  Inhabit- 
ants of  Lewiston  (Me.)  67. 

•The  grant  held  was  not  of  water  power,  but 
only  of  water  for  power. — Union  Water  Power 
Co.  V.  Inhabitants  of  Lewiston  (Me.)  67. 

*The  right  of  any  other  person  than  the  own- 
er of  a  dam  to  draw  water  from  it  for  power 
purposes  is  derived  solely  from  grant,  and  is  lim- 
ited by  the  terms  of  the  grant.— Union  Water 
Power  Co.  v.  Inhabitants  of  Lewiston  (Me.)  67. 

(   3.    Artlflelal     ponds,     reaervoira,     »nd 
ehamnels,  dams,  and  floiraKe. 

*The  owner  of  a  dam  across  a  river  to  raise 
a  head  of  water  has  exclusive  right  to  use  that 
head  for  such  purpose,  though  not  for  other 
purposes. — Union  Water  Power  C!o.  v.  Inhabit- 
ants of  Lewiston  (Me.)  67. 

Prescription  held  to  have  commenced  to  run 
in  favor  of  a  right  to  flow  lands  by  means  of  a 
dam  only  when  the  dam  began  to  be  so  main- 
tained that  actual  injury  to  lands  resulted  from 
the  back  water.— Dutton  v.  Stoughton  (Vt.)  91. 

*The  burden  of  establishing  a  prescriptive 
right  to  flow  lands  rests  upon  him  who  asserts 
it.— Dutton  V.  Stoughton  (Vt.)  91. 

$   4.    Public  «rater  anpply. 

•Where  a  city  has  been  drawing  water  in  ex- 
<*ss  of  its  right  under  a  grant,  where  the  value 
of  such  excess  is  ascertained,  and  the  city  seems 
to  have  drawn  under  a  claim  of  right  made  in 
good  faith,  no  interest  should  be  allowed  before 
the  date  of  the  writ.- U»ion  Water  Power  Co. 
v.  Inhabitants  of  Lewiston  (Me.)  67. 

The  act  of  May  11,  1905  (P.  L.  1905,  p. 
461),  whereby  it  is  made  unlawful  for  any  per- 
son or  corporation  to  transport  through  pipes, 
conduits,  etc.,  the  waters  of  any  fresh-water 
lake,  pond,  or  stream  of  this  state  into  any 
other  state,  is  constitutional.— McCarter  v. 
Hudson  County  Water  Co.  (N.  J.  Err.  &  App.) 
489. 

Act  May  11,  1905  (Pub.  Laws  1905,  p.  461), 
held  to  repeal  the  power  of  any  company  or- 
ganized under  the  corporation  act  of  1875  and 
its  supplements  to  transport  water  out  of  the 
state.— McCarter  v.  Hudson  County  Water  Co. 
IN.  J.  Err.  &  App.)  489. 

•The  general  corporation  act  of  1896  (P.  L. 
1896,  p.  277,  J  6;  P.  L.  1809,  p.  473)  does 
not  authorize  the  incorporation  of  companies 
to  divert  water  from  streams,  and  store  and 
sell  it.— McCarter  v.  Hudson  County  Water 
Co.  (N.  J.  Err.  &  App.)  489. 

A  charter  acquired  under  our  general  cor- 
poration act  of  1875  (Rev.  St  1875.  p.  l).  and 
Its  supplements  (Rev.  1877,  pp.  Ii9,  1282; 
Gen.  St.  p.  907;  P.  L.  1876,  p.  10),  held  not 
to  authorize  the  depletion  of  our  streams,  for 
the  purpose  of  conveying  water  beyond  the 
borders  of  this  state.— McCarter  v.  Hudson 
County  Water  Co.   (N.  J.   Err.   &  App.)  489. 

P.  L.  1899,  p.  73.  e.  41,  authorizing  the  state 
board  of  health  to  enjoin  the  pollution  of 
potable  waters,  is  repugnant  to  and  repealed 


by  P.  L.  1900,  p.  118,  c  72,  In  cases  where 
the  alleged  pollution  occurs  by  reason  of  a 
municipal  sewer  plant  constructed  and  operat- 
ed tmder  the  directions  of  the  state  sewerage 
commission  appointed  under  the  latter  act. — 
Board  of  Health  of  New  Jersey  v.  Borough 
of  Vineland  (N.  J.  Ch.)  174. 

♦Water  company  incorporated  after  Act  June 
2,  1887  (P.  L.  310)  htila  not  to  have  exclusive 
nghts  in  streets,  so  as  to  prevent  city  from 
installing  water  system  of  its  own. — Hastings 
Water  Co.  v.  Hastings  Borough  (Pa.)  403. 

A  borough  having  waterworks  of  its  own  can 
impose  reasonable  charges  for  supplying  water 
to  the  residents  of  the  Iwrough.— Jolly  v.  Mon- 
aca  Borough  (Pa.)  809. 

Obligation  to  pay  for  water  furnished  by  city 
rests  on  contract  on  part  of  consumer  on  the 
terms  and  conditions  made  public  by  a  city.— 
Jolly  V.  Monaca  Borough  (Pa.)  809. 


Under  Act  June  26,  1895  (P.  L.  369),  amend- 
ing Act  April  29,  1874,  a  water  company  or- 
ganized under  the  latter  act  may  lease  its  prop- 
erty to  another  water  company. — Moore  v.  Char- 
tiers  Valley  Water  Co.  (Pa.)  936. 

WAYS. 

Private  rights  of  way,  see  "EJasements." 
Public  ways,  see  "Highways" ;  "Municipal  Cor- 
porations," {  6. 


WEAPONS. 

on  of  homicide, 

WHARVES. 


Use  in  commission  of  homicide,  see  "Homicide," 
§»  1,  2,  4. 


As  nuisances,  see  "Noisance,"  tS  1,  2. 
Rights  of  riparian  owners  to  maintain  wharves, 

see  "Navigable  Waters,"  §  3. 
Riparian  rights  of  city  on  opening  wharf,  see 

"Waters  and  Water  Courses,"  {  1. 

WIDOWS. 

Dower,  see  "Dower." 

Rights  under  statutes  of  descent  and  distribu- 
tion, -see  "Descent  and  Distribution,"  g  1. 

WILLS. 

See  "Descent  and  DistributiMi" ;  "Executors 
and  Administrators." 

Argument  and  conduct  of  counsel  at  trial  in  will 
contest,  see  "Trial,"  {  3. 

Construction  and  execution  of  powers,  see 
"Powers,"  i  1. 

Construction  and  execution  of  trusts,  see 
"Trusts." 

Courts  of  probate,  see  "Courts,"  {  4. 

Effect  of  will  on  right  to  partition,  see  "Parti- 
tion," 8  1. 

Harmless  error  in  suit  to  construe  will,  see  "Ap- 
peal and  Error,"  $  12. 

Jurisdiction  of  equity  as  to  election  under  will, 
see  "Equity,"  {  1. 

Legacy  and  succession  taxes,  see  "Taxation," 
8  7. 

Review  in  general  in  action  to  construe  will, 
see  "Appeal  and  Error,"  |  7. 

I   1.    Teataaeaimry  eapaelty. 

*A  delusion  to  avoid  a  will  must  be  an  in- 
sane delusion,  and  the  will  must  he  a  product 
of  it.— Johnson  t.  Johnson  (Md.)  918. 

•In  proceedings  under  a  caveat  to  a  will  in 
which   testamentary  capacity   is   in  issue,   the 
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bnrdcn  to  on  tli*  caTCSton.— Jobnaon  t.  Johnson 
(ICd.)  81& 

In  proceedings  to  contest  «  will  •«  executed 
onder  an  inaane  deloaion  aa  to  testator's  wife, 
eTidence  aa  to  tlie  institution  of  divorce  proceed- 
ings by  the  testator  is  admissible  as  sbowlDK 
hostilltr  to  Ua  wife.— Johnson  v.  Johnson  (Md.) 
918. 

*BTldence  in  proceedings  to  contest  a  will  as 
ezecnted  nnder  an  insane  delusion  considered, 
and  held  sufficient  to  talce  the  case  to  the  Jury.— 
Johnson  r.  J<duson  (Md.)  918. 

I   S.     Oontraets    to    doTise    «r   1>a4veafh. 

In  a  suit  to  compel  an  administrator  of  a 
decedent  to  turn  orer  to  complainant  a  portion 
of  the  estate  of  tlie  decedent  on  the  ground  that 
decedent  had  agreed  to  make  a  will  of  such 
property  in  favor  of  complainant,  evidence  held 
Insufficient  to  establisli  the  agreement— Smith 
T.  Humphreys  (Md.)  57. 

I   8.    Beqnlsltes  and  Talldlty. 

The  effect  of  the  statute  of  wills  (Gen.  St. 
1902^  U  292-317)  defined,  and  a  writing  held 
insufficient  thereunder  as  a  will. — Hatliaway  v. 
Smith  (Conn.)  1068. 

'Custody  of  will  held  properly  awarded  by 
orphans'  court  to  executor.— Bridge  v.  Dillard 
(Md.)  10. 

*A  signing  of  a  will  by  testatrix  held  suffi- 
cient.—Robinson  V.  Jones  (Md.)  814. 

♦Proof  of  due  execution  of  a  will  held  not 
defective,  though  one  of  the  attesting  witness- 
es was  in  a  room  adjoining  that  in  which  de- 
ceased executed  it.— Bogert  v.  Bateman  (N.  J. 
Prerog.)  238. 

*Proof  of  publication  of  the  will  by  testa- 
tor held  sufficient.— Bogert  v.  Bateman  (N.  J. 
Prerog.)  238. 

♦Where  the  transcript  of  proceedings  in  the 
orphans'  court  shows  tliat  the  will  offered  for 
probate  had  been  revoked  b^  a  subsequent  will, 
and  that  the  subsequent  wiU  had  been  burned 
by  testator  with  intent  to  revoke  it,  the  revoca- 
tion of  the  subsequent  will  did  not  revive  the 
former  will  where  there  was  no  evidence  that 
such  was  the  intent  of  the  testatw.— In  re 
Moore's  Will  (N.  J.  Prerog.)  447. 

That  following  the  signature  to  a  will  is 
written  matter,  will  not  Invalidate  the  will,  if 
such  matter  is  not  testamentary  in  character. — 
In  re  Beaumont* a  Estate  (Pa.)  799. 

♦Will  executed  in  New  York  and  invalid  there 
for  want  of  subscribing  witnesses,  hM  valid 
in  Pennsylvania,  to  which  state  testator  moved, 
and  where  he  died. — In  re  Beaumont's  Eatate 
(Pa.)  799. 

{  4.    Fxobkts,  •stebllshmeat,  smd  aannl- 
ment. 

Under  Gen.  St.  1902,  §  296,  the  Issue  of  a 
half-brother,  designated  aa  a  beneficiary  in  a 
will,  who  predeceased  the  testatrix,  held  entitled 
to  tie  legacy.— Seery  v.  Fitzpatrick  (Conn.)  964. 

Modification  of  a  requested  instruction  held 
not  prejudicial.— Robinson  v.  Jones  (Md.)  814. 

Telling  the  jury  that  an  issue  was  imma- 
terial held  to  have  been  the  duty  of  the  court- 
Robinson  T.  Jones  (Md.)  814. 

♦Tlie  standard  of  testamentary  capacity  is  a 
matter  of  law,  but  whether  such  capacity  exists 
is  for  the  jury.— Johnson  v.  Johnson  (Md.)  918. 

♦In  a  will  contest  on  the  ground  of  insane 
delusion,  the  Jury  should  l>e  instructed  as  to  the 
definition  of  insane  delusion  and  the  circum- 
stances under  which  it  would  render  the  will 
invalid.— Jolinson  v.  Johnson  (Md.)  918. 


♦On  proof  raising  a  wesomption  of  death, 
nnder  Act  March  7,  1797  (Paterson's  Laws,  p. 
241;  1  Gen.  St  p.  1185),  the  will  of  a  person 
so  presumed  to  M  dead  may  h«  admitted  to 
probate.— In  re  Stamkopt  (N.  J.  Prerog.)  177. 

♦Caveators  held  not  entitled,  on  appeal  from 
decree  admitting  will  to  probate,  after  their 
objections  to  proof  ot  execution  are  overruled, 
to  be  allowed  to  introduce  proof  of  lack  of 
testamentary  capacity  and  nndue  influence.— 
Bogert  T.  Bateman  (N.  J.  Prerog.)  238. 

In  iiroceedings  to  probate  a  will,  evidence  held 
not  to  show  that  testator  by  destruction  of  will 
revoking  a  prior  will  intended  to  revive  the 
same.— In  re  Moore's  Will  (N.  J.  Prerog.)  447. 

{  5.    OoaBtmotloii. 

♦It  was  Improper  to  resort  to  a  suit  for  the 
construction  ot  a  will  and  advice  to  tiie  exec- 
utor to  determine  questions  which  conld  be 
fuli^  determined  in  an  action  by  the  executor 
agamst  a   devisee.— Jacobs   v.   Button   (Conn.) 

A  will  creating  a  testamentary  trust  estate 
construed,  and  held  to  give  to  testator's  children 
proportional  parts  of  a  fund  ascertained  from 
year  to  year.— Green  v.  Bissell  (Conn.)  1056. 

♦In  the  construction  of  wills,  words  not  tech- 
nical are  to  lie  understood  in  their  usual  popu- 
lar meaning,  and  technical  words  are  presumed 
to  be  employed  in  their  technical  sense. — Jacobs 
V.  Preacott  (Me.)  761. 

♦In  a  bequest  of  personalty,  the  word  "heirs" 
means  prima  facie  those  who  would  have  been 
entitled  to  it  had  the  testator  died  intestate, 
and  the  word  "family"  is  synonymous  with 
kindred.— Jacobs  v.  Presoott  (Me.)  761. 

♦Testatrix  gave  legacies  to  persons  related  to 
her  by  consangninl^,  and  also  to  relatives  of 
her  deceased  husband,  and  directed  "any  money 
remaining  after  my  debts  and  expenses  are 
paid  to  be  divided  between  my  heirs  by  my 
family  herein  named,"  excepting  one  N.  Held, 
that  the  words  "my  heira  by  my  family  herein 
named"  embraced  legatees  who  were  related 
to  the  testatrix'a  husl>and,  and  those  named  in 
the  will,  except  N.,  who  would  have  been  en- 
titled to  the  estate  had  the  testatrix  died  in- 
testate.—Jacobs   V.   Frescott   (Me.)   761. 

♦The  costs  in  a  auit  by  legatees  under  a  will 
held  properly  charged  a;;ainst  tlie  estate. — Mat- 
thews  V.   Targarona   (Md.)    60. 

Will  construed  and  held  to  pass  an  equitable 
estate  in  an  undivided  aixth  of  testator's  prop- 
erty bequeathed  in  trust  to  eadi  of  testator's 
daughters;  and  they  having  died  unmarried, 
such  interest  passed  to  their  devisee  or  legal  rep- 
resentatives.—Noble  T.  Bimie's  Trustee  (Md.) 
823. 

A  request  in  a  will  to  the  executor  to  pay  in 
full  legacies  given  to  persons  now  in  the  employ 
of  testatrix,  and  who  may  constitute  her  house- 
hold at  the  time  of  her  death,  does  not  prevent 
a  legatee  from  taking  under  the  will,  although 
such  legatee  was  a  member  of  the  household  at 
the  time  the  will  was  executed  and  subsequently 
left  the  employ  of  testatrix. — ^Lowe  v.  Whit- 
ridge   (Md.)  926. 

♦Will  construed,  and  held  not  to  confer  on 
testator's  son  a  life  estate  in  certain  land  de- 
vised to  testator's  granddaughter  and  her  heira 
after  the  son's  death.— In  re  Vreeland's  ESatate 
(N.  J.  Prerog.)  902. 

Will  construed,  and  children  of  testator  held 
to  take  contingent,  and  not  a  vested,  interest 
— Blaney  v.  Sin  Clair  (Pa.)  062. 

Will  construed,  and  daughter  uf  testator 
held  to  take  a  life  estate.— In  re  Williams'  Ea- 
tate (Pa.)  757;  Appeal  of  Atkinson,  Id. 
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*Will  construed,  and  testator's  daughter  held 
to  take  an  estate  tall,  which  under  Act  April 
27,  1855  (P.  Li.  368),  was  converted  into  an 
estate  in  fee  simple.— Hannon  t.  Fliedner  (Pa.) 

*WiU  construed,  and  held  to  give  widow  of 
testator  right  to  convey  the  real  estate. — Ken- 
nedy V.  Pittsburg  &  U  E>.  R.  Co.  (Pa.)  1102. 

•Seas.  Laws  1896,  p.  28,  No.  40,  t  1,  held 
not  to  authorize  chancery  to  take  jurisdiction 
of  a  dispute  as  to  a  will,  not  shown  to  be  be- 
tween parties  Interested  therein.— Clark  v.  Peck 
(Vt.)  14. 

*Under  V.  8.  1665,  a  conrt  of  chancery  held 
to  have  no  right  to  review  the  probate  court's 
denial  of  a  right  to  appeal,  though,  had  its 
decision  been  different,  a  dispute  mi^ht  have 
arisen  as  to  the  construction  of  a  will  which 
would  have  authorized  a  bill  in  chancery,  under 
Sess.  Laws  1896,  p.  28,  No.  40,  f  1.— Clark  v. 
Peck  (Vt.)  14. 

S   6.    Blglits   «ad  UabUltleB   of  dsTlsees 
•nd  lesateea. 

*Where  testator  directed  payment  of  his 
debts  generally,  and  then  devised  particular 
real  estate  which  was  subject  to  a  ben,  with- 
out making  any  reference  thereto,  it  was  the 
executor's  duty  to  satisfy  tiie  Uen  out  of  tes- 
tator's personalty.— Jacobs  y.  Botton  (Conn.) 
150. 

'Conveyance  of  certain  mortgaged  real  es- 
tate to  a  devisee  thereof  by  testator  in  his  life- 
time held  not  an  ademption  of  an  implied  leg* 
acy  to  the  devisee  of  an  amount  of  testator  s 
personal  property  sufficient  to  satisl^  the  lien. 
— Jacobs   V.   Button    (Conn.)   150. 

A  legatee  claiming  priority  has  the  burden  of 
establishing  it— Matthews  t.  Targarona  (Md.) 
60. 

A  will  construed  and  held  not  to  show  that  the 
testator  Intended  to  give  a  preference  to  some 
of  the  legatees  over  others  in  case  of  a  de- 
ficiency of  assets.— Matthews  v.  Targarona 
(Md.)  60. 

Where  a  testator  sets  apart  a  particular  fund 
for  paying  a  number  of  legacies  of  equal 
amounts,  the  presumption  is  that  he  did  not  in- 
tend to  give  priority  to  one  or  more. — Matthews 
V.  Targarona  (Md.)  60. 

*A  will  held  to  create  demonstrative  legacies 
so  that  on  a  deficiency  of  assets  to  pay  them 
in  full  they  abate  pro  rata. — Matthews  v.  Tar- 
garona (Md.)  60. 

In  a  suit  by  legatees  to  establish  a  prioi;ity 
over  other  legacies,  a  finding  that  the  legacies 
were  not  supported  by  a  consideration,  as  al- 
leged in  the  will,  held  warranted.— Matthews  v. 
Targarona  (Md.)  60. 

The  court,  on  being  satisfied  that  the  consid- 
eration for  a  legacy  stated  in  the  will  has  not 
been  established,  held  not  authorized  to  give  it 
priority  over  other  legacies. — Matthews  v.  Tar- 
garona (Md.)  60. 

*To  entitle  a  legatee  to  priority  over  other 
legacies  as  a  creditor,  there  must  be  a  subsisting 
valid  debt  at  the  death  of  the  testator.— Mat- 
thews V.  Targarona  (Md.)  60. 

•Lesacies  held  to  abate  proportionately  on 
the  estate  being  insufficient  to  pay  them  in  full. 
—Matthews  v.  Targarona  (Md.)  CO. 

A  creditor  of  a  testator  made  a  legatee  held 
entitled  to  refuse  the  legacy  and  sue  for  the 
debt— Matthews  v.  Targarona  (Md.)  60. 

•Under  Code  Pub.  Gen.  Laws,  art  16,  §  93, 
equity  has  jurisdiction  of  a  suit  to  recover  a 
legacy,  though  a  bond  has  been  given  to  pay 
legacies.— Matthews  t.  Targarona  (Md.)  60. 


A  will  construed,  and  held  to  authorize  execu- 
tors to  set  aside  to  a  beneficiary  certain  real 
estate  pursuant  to  the  provisions  of  the  will.— 
Brown  v.  Brown  (N.  J.  Ch.)  739. 

*A  charge  found  on  the  books  of  a  testator 
against  a  son  Aeld  required  to  be  treated  as  an 
advancement  under  the  provisions  of  his  will. — 
Brown  v.  Brown  (N.  J.  Ch.)  739. 

*The  amount  a  son  was  indebted  to  his  de- 
ceased father  held  chargeable  against  the  be- 
quests made  to  the  son.- Brown  v.  Brown  (N. 
J.  Ch.)  739. 

*An  indebtedness  due  from  a  son  to  a  testator 
held  not  entitled  to  draw  interest— Brown  t. 
Brown  (N.  J.  Ch.)  739. 

Will  construed,  and  held  not  to  create  a  charge 
on  two  sons'  shares  for  certain  debts  owed 
by  testator.— In  re  King's  Estate  (Pa.)  042. 

•A  devise  by  a  testator  to  his  wife,  who 
predeceased  liiin  without  issue,  held  to  lapse, 
notwithstanding  Qen.  Laws  1896.  c  203,  {  31. 
—Howard  v.  Harrington  (R.  I.)  282. 

WITNESSES. 

See  "Depositions";  "Evidence." 

Ehcemption  of  witnesses  from  service  of  process, 
see  ^'Processi''  §  1. 

Experts,  see  "Evidence,"  {  10. 

Numlier  of  witnesses  in  prosecution  for  homi- 
cide, see  "Homicide,"  §  5. 

Opinions,. see  "Evidence,"  S  10. 

Presamptions  on  failure  to  call  witness,  see 
"Evidence,"  §  2. 

To  wills,  see  "Wills,"  |  8. 

{  1.     OompeteiMiT. 

•Laws  1904,  p.  1168,  c.  661,  htid  to  limit  in- 
competency of  parties  to  action  to  transactions 
had  with  or  statements  made  by  a  decedent- 
Smith  V.  Humphreys  (Md.)  57. 

•Under  Laws  1904,  p.  1168,  c.  661,  a  husband 
joining  his  wife  in  a  suit  against  an  adminis- 
trator and  the  distributees  of  a  decedent  to  re- 
cover property  belonging  to  her,  held  not  com- 
petent to  testify  as  to  transactions  with  the  de- 
cedent.—Smith  V.  Humphreys  (Md.)  57. 

One  held  not  competent  to  contradict  as  a 
witness  what  he  has  officially  certified  to  as  a 
member  of  the  appeal  tax  court— State  v. 
City  of  Baltimore  (Md.)  369;  City  of  Balti- 
more T.  State,  Id. 

•Acts  1904,  p.  1168,  c.  681,  disqualifying  a 
party  to  a  cause  against  an  executor  as  a  witness, 
does  not  disqualify  a  mother  appearing  as  next 
friend  of  her  children  in  a  proceeding  to  con- 
test the  will  of  her  husband. — Johnson  v.  John- 
son (Md.)  918. 

•A  hnsband,  because  of  his  Interest  in  his 
wife's  property,  held  not  disqualified  from  be- 
ing a  witness  in  her  favor.— White  t.  Poole 
(N.  H.)  255. 

•Under  Pub.  St  1901,  c.  224,  {  26,  plainQff 
held  a  competent  witness,  though  confessing  to 
perjury  on  a  former  hearing.- 'Brafton  v.  Osgood 
(N.  H.)  397. 

•Under  P.  L.  1900,  p.  863,  i  4,  party  seek- 
in$!  to  establish  a  gift  causa  mortis  held  not 
competent  to  testify  to  a  delivery  by  decedent. — 
Van  Wagenen  v.  Bonnot  (N.  J.  Oh.)  289. 

The  reopening  of  the  question  of  competency 
of  witness  held  to  be  in  the  discretion  of  the 
court— State   v.   Louanis   (Vt)   532. 

S   2.     EzamlBktloii. 

•Where  plaintiff  sought  to  examine  his  own 
witness  with  reference  to  his  testimony  on 
former    trial,   plaintiff   was   properly   required 
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to  condact  inch  examination  in  a  manner  ap- 
propriate to  refreshing  the  witness'  momory. 
— Crotty   T.   City  of  Danbury  (Conn.)   147. 

*It  cannot  be  proved  on  the  cross-examina- 
tion of  a  broker  sning  for  commissions,  that  be 
did  not  have  the  license  required  by  Rer.  Code 
1852,  amended  in  1893,  p.  50,  c.  117.— Reedcr 
T.  Jones  (Del.  Super.)  571. 

*On  cross-examination  of  a  person  being 
prosecuted  for  practicing  medicine  without  a 
certificate,  a  question  as  to  ingredients  of  med- 
idne  prescribed  held  properly  allowed. — State 
T.  Heffernan  (R.   I.)  28i. 

A  person  being  prosecuted  for  practicing 
medicine  without  a  certificate  could  not  refuse 
to  answer  questions  on  cross-examination  as 
to  the  ingredients  of  medicine  used  by  him  on 
the  ground  that  the  secret  was  private  prop- 
erty.-^tote  v.  Heffernan  (R.  I.)  284. 

{   3.    Oredlblllty,    linpeaokm«Bt,   eontm^ 
diotlon,   and  oorroboratlom. 

•A  proper  foundation  for  contradictory  wit- 
ness by  prior  statements  held  not  laid. — Robin- 
son V.  Jones  (Md.)  814. 

The  admission  in  evidence  of  a  aummons  out 
of  the  small  cause  court  on  the  ground  that 
it  tended  to  contradict  the  plaintiff's  husband 
held  erroneous  where  there  was  nothing  in  his 
evidence  which  the  summons  tended  to  con- 
tradict—Gunn  r.  Mumford  (N.  J.  Err.  &  App.) 
989. 

*The  maxim,  "Falsus  In  nno,  falsus  in  om- 
nibus," held  not  a  mandatory  rule  of  evidence, 
but  rather  a  permissible  inference  tliat  the  jurv 
may  or  may  not  draw.— Addis  v.  Rushmore  (Kl 
J.  Err.  Se  App.)  1036. 


*In  a  criminal  prosecution,  it  was  not  error 
for  the  court  to  limit  the  cross-examination  of 
a  witness  on  an  inquiry  concerning  hia  bias  to 
his  fwlings  toward  defendant. — State  t.  Baird 
(Vt.)  101. 

WORK  AND  LABOR. 

Consideration  of  contract  for  services,  see  "Con- 
tractu," §  1. 

Liens  for  worit  and  materials,  see  "Mechanics' 
Liens." 

•In  an  action  on  the  common  counts  for  at- 
torney's services,  aided  by  a  bill  of  particulars. 
plaintiff  held  only  entitled  to  recover  such  sum 
as  tiie  services  were  reasonably  worth,  not  ex- 
ceeding the  amount  stated  in  the  bill. — ^Dussou- 
las  V.   Thomas   (Del.   Super.)   590. 

WRITS. 

See  "Process." 

Partioular  lerit*. 
See   "Ortiorari"  ;    "Execution"  ;   "Injunction" ; 

"Mandamus";  "Quo  Warranto";  "Replevin." 
Certiorari  to  justice  of  the  peace,  see  "Justices 

of  the  Peace,"  |  lyt,. 
Writ  of  error,  see  "Appeal  and  Error," 


See  "Torta." 


WRONGS. 


YEAR. 


Estates  for  years,  see  "Landlord  and  Tenant." 
Tenancy  from  year  to  year,  see  "Landlord  and 
Tenant,"  $  4. 
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